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I. INTRODUCTION 

1. In this Report, after describing my professional background and experience, along with 

particularized expertise in the fields of counterinsurgency and terrorism, I identify the well-

established characteristics, or indicia, of authentic counterinsurgency operations. I then present 

my views on whether the “clearance operations” conducted by Myanmar’s armed forces in 

Rakhine State from 2016 to 2018 can be described as bona fide counterinsurgency operations.  

2. My knowledge of counterinsurgency derives from my professional military experience as 

both a legal advisor and former combat arms officer, as supplemented by subsequent academic 

research and pedagogy. My knowledge of terrorism derives from real world operational 

experience, extensive research, and sustained teaching and publication in the field. My 

knowledge of the “clearance operations” is based on my examination of the extensive reports 

issued by the UN Fact Finding Mission, and the Verbatim Records of proceedings in this case. I 

also reviewed the following materials, inter alia: the series of reports compiled by the Special 

Rapporteurs on the situation of human rights in Myanmar;1 two reports prepared by the Simon-

Skjodt Center for the Prevention of Genocide at the U.S. Holocaust Memorial Museum; and 

reports by Fortify Rights and the Public International Law and Policy Group.  

II. PROFESSIONAL BACKGROUND AND EXPERIENCE 

3. I am Professor of the Practice of Law at Vanderbilt University Law School, Nashville, 

Tennessee, as well as Professor of the Practice of Political Science. At Vanderbilt, I teach 

courses on terrorism, international criminal law, human rights, law of armed conflict, and 

diplomacy. I graduated from the United States Military Academy at West Point, New York in 

1984 with a Bachelor of Science degree and a designated International Relations area of 

concentration. Prior to my current service at Vanderbilt, I taught International Law in the Law 

Department of the United States Military Academy at West Point and the U.S. Army Legal 

Center and School, Charlottesville, Virginia, from which I earned my first advanced LL.M. 

                                              

1 See United Nations Office of the High Commissioner for Human Rights, Myanmar, available at 
https://www.ohchr.org/EN/Countries/AsiaRegion/Pages/MMIndex.aspx. 
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degree in 1996. I obtained my law degree from the University of Virginia Law School in 1990, 

as well as a second LL.M. degree in 2001. For more than 25 years, my academic focus has been 

on international humanitarian law, international human rights law, the legal regime related to 

terrorism, transitional justice mechanisms, and the larger field of atrocity law. I have specialized, 

in particular, on the application of international law, including international criminal law, to 

armed conflict, both international and domestic. 

4. I served in the United States Army from 1984 until my retirement in 2005. I held the rank 

of Lieutenant Colonel at the time of my retirement from active duty. 

5. During my active duty military service, I was deployed on multiple multinational 

operations and supported numerous combined training exercises. I have provided legal advice to 

commanders and policymakers at all levels of operations, including senior political officials. I 

also provided expert advice to the Afghanistan Rule of Law Field Force under NATO authority, 

and have lectured in NATO courses. From 1999 to 2002, I served in the U.S. Department of 

State as the Senior Advisor to the United States Ambassador-at-Large for War Crimes, advising 

on transitional justice policy in numerous contexts. In that capacity, I helped negotiate the 

Elements of Crimes for the International Criminal Court. In particular, I helped gain consensus 

agreement on the text of the constituent details for proving the range of genocide offenses, 

crimes against humanity, and war crimes specified in the Rome Statute. I served as the U.S. 

representative on the U.N. Planning Mission that established the Special Court for Sierra Leone 

and later as a member of the academic consortium supporting the work of the Special Court.   

6. I have provided expert advice upon request from governments and non-governmental 

organizations on counter-terrorism and the application of international criminal law. In 

particular, I was the International Advisor to the Judges of the Iraqi High Tribunal and provided 

extensive advice on the Anfal genocide case, among others. I have participated at the Appeals 

Chamber of the International Criminal Court in the Bemba, Bashir, and Ntaganda cases, and I 

am on the Counsel List for that Court. I was the co-leader for Working Group I [Investigation 

and Prosecution of Terrorist Acts] convened by the Government of the Netherlands during which 

approximately thirty leading international experts reached consensus on the Leiden Policy 
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Recommendations on Counter-terrorism and International Law.2 In 2017, I was selected for the 

expert roster of Justice Rapid Response.3 I also served as one of the expert advisors to the 

Genocide Prevention Task Force4 under the auspices of the United States Holocaust Memorial 

Museum, American Academy of Diplomacy, and United States Institute of Peace. I am an 

elected member of the International Institute for Humanitarian Law, San Remo, Italy.  

7. I have published more than 90 articles, books, and case comments. Most recently, I was 

the editor of The United States Department of Defense Law of War Manual: Commentary and 

Critique (Cambridge University Press, 2019). I conceived and co-authored Proportionality in 

International Law (Oxford University Press, 2014). I have also authored, inter alia, “The 

Interoperability of the Laws of Armed Conflict,” in The Legal Pluriverse Surrounding 

Multinational Military Operations (Robin Geiß and Heike Krieger, eds., Oxford University 

Press, 2020) and “Charging War Crimes: Policy & Prognosis,” in The Law and Practice of the 

International Criminal Court (Carsten Stahn ed., Oxford University Press, 2015). I was the 

Senior Editor of the Terrorism International Case Law Reporter published by Oxford University 

Press throughout the life of that series. 

III. THE CHARACTERISTICS OR INDICIA OF AUTHENTIC 
COUNTERINSURGENCY OPERATIONS 

8. Authentic counterinsurgency (COIN) seeks to counter the presence of insurgents within a 

given population. COIN operations thus have only one purpose: to end an insurgency. To 

accomplish this purpose, COIN requires comprehensive efforts to reassert the sovereign 

authority of the state, with the overall objective of establishing stable and secure peace that 

                                              

2 Larissa van den Herik, Nico Schrijver, eds., Counter-Terrorism Strategies in a Fragmented International Legal 
Order: Meeting the Challenges (Cambridge University Press, July 2013), available at 
https://www.cambridge.org/core/books/counterterrorism-strategies-in-a-fragmented-international-legal-
order/E3AD32A32411F93EEF06143F0451DFEC. 

3 Justice Rapid Response is a global facility providing rapidly deployable experts specialized in international 
criminal and human rights investigations. See Justice Rapid Response, available at 
https://www.justicerapidresponse.org/who-we-are/about-us/. 

4 United States Institute of Peace, Genocide Prevention Task Force, Preventing Genocide: A Blueprint for U.S. 
Policymakers (2008), available at https://www.usip.org/genocide-prevention-task-force/view-report.  
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protects the civilian population. The conception of an enemy/adversary must therefore be strictly 

constrained by reference to the subset of the overall population who are armed insurgents. This 

means that, by definition, COIN applies state power against the insurgency rather than the entire 

civilian population. This tenet of counterinsurgency is the logical corollary to the mandate drawn 

from the law of armed conflict that prohibits all “[a]cts or threats of violence the primary purpose 

of which is to spread terror among the civilian population.”5 Regardless of the scope or nature of 

particular armed conflicts, the civilian population per se cannot constitute a lawful military target 

of COIN. The overarching objective of disaggregating the enemy from innocent civilians 

necessarily constrains such operations. Indiscriminate attacks directed at entire segments of a 

civilian population are thus entirely incompatible with COIN, and warrant the inference that the 

objective is not to defeat an insurgency, but to punish or destroy the civilian population.  

9. Insurgency is a complex and context-dependent phenomenon. The details of particular 

COIN operations vary depending upon the idiosyncrasies of the affected population, the terrain, 

and the characteristics of the State seeking to reassert its sovereignty. The essence of COIN 

operations remains constant, however, because the fundamental goal must be to defeat the 

insurgents by instituting state authority in a manner that enhances its legitimacy and 

effectiveness. The security of the local population is a vital predicate to successful COIN. The 

essence of COIN is “therefore ultimately a political struggle that includes a wide range of 

activities in partnership” with local leadership.6 The U.K. Manual, inter alia, specifies that the 

“political purpose and effective governance must have primacy and be seen to be working to 

                                              

5 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of 
Non-International Armed Conflicts (Protocol II) (adopted 8 June 1977, entered into force 7 December 1978), 1125 
UNTS 609, available at https://www.ohchr.org/EN/ProfessionalInterest/Pages/ProtocolII.aspx, art. 13(2); Protocol 
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International 
Armed Conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3, available 
at https://ihl-databases.icrc.org/ihl/INTRO/470, art. 51(2). 

6 NATO Standard, Allied Joint Doctrine for Counter-Insurgency (COIN), Edition A Version 1, Allied Joint 
Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine_
nato_coin_ajp_3_4_4.pdf, para. 0130. 
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better the lives of the people.”7 COIN is thus not about the unconstrained application of 

governmental authority or overuse of military firepower. Rather, it seeks to establish the changed 

societal and security conditions needed to sustain a lasting political settlement of grievances.  

10.  Military manuals around the world stress the interconnectedness of means and methods 

that are integral aspects of purposeful COIN operations.8 The Canadian Manual, for example, 

notes that authentic COIN requires “military, paramilitary, political, economic, psychological 

and civic actions taken to defeat an insurgency.”9 Coordinated operations implemented to defeat 

insurgencies are necessarily context-dependent. However, modern forms of asymmetric warfare 

and the recurring refinement of tactics across cultures has required development of the 

specialized genre of operations known around the world as COIN. Much like fingerprints can be 

evaluated based on objective analysis of their unique combination of observable characteristics, 

the legal and doctrinal elements of COIN provide the template for assessing the “clearance 
operations.” 

11.  Successful counterinsurgency thus represents a complex challenge for military 

commanders. Insurgencies are asymmetric operations conducted in order to overthrow a 

government (or challenge governmental authority within a particular territory) in order to replace 

it with another ruling power, or to force desired political change.10 As Chairman Mao Tse Tung 

                                              

7 British Army Field Manual, Countering Insurgency, Army Code 71876, Vol. 1, Pt. 10 (October 2009), available at 
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, pp. 3-2 to 3-3. 

8 See British Army Field Manual, Countering Insurgency, Army Code 71876, Vol. 1, Pt. 10 (October 2009) 
available at http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, p. 1-11 (“Those military, law 
enforcement, political, economic, psychological and civic actions taken to defeat an insurgency.”) (emphasis 
omitted); Armée de Terre, Doctrine for Counterinsurgency at the Tactical Level (April 2010), available at 
https://info.publicintelligence.net/FR-TacticalCOIN.pdf, Section II, Introduction (stating that “the first pillar in the 
struggle against an insurgency is based upon action among the population”).   

9 Canada Land Force, Counter-Insurgency Operations, B-GL-323-004/FP-003 (13 December 2008), available at 
https://info.publicintelligence.net/CanadaCOIN.pdf, para. 103.1. 

10 See NATO Standard, Allied Joint Doctrine for Counter-Insurgency (COIN), Edition A Version 1, Allied Joint 
Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine_
nato_coin_ajp_3_4_4.pdf), para. 0203 (“Insurgency is defined as: actions of an organized, often ideologically 
motivated, group or movement that seeks to effect or prevent political change or to overthrow a governing authority 
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observed, counterinsurgency requires “constant activity and movement” because there is “no 

such thing as a decisive battle,” nor opportunity to rely upon “the fixed, passive defense that 

characterizes orthodox war.”11 Commanders must simultaneously protect their own forces and 

lines of logistical support, reinforce the legitimacy and authority of local leaders, and erode the 

military and political capacity of the insurgency. Insurgents rely upon the support or neutrality of 

the general population. It follows that both the government and insurgent force seek to deepen 

the public perception that they represent the legitimate interests of the population.   

12.   NATO military experts describe counterinsurgency as “a complex form of security 

operations to enable stabilisation using all available instruments of power to create a secure 

environment, while promoting legitimate governance and rule of law.”12 Such nuanced 

operations require unity of effort between disparate elements which necessarily entails a high 

degree of civil-military coordination and cooperation. Effective and deliberate COIN requires 

tiered efforts that simultaneously seek to defeat the insurgent military capability, provide security 

for the population, and buttress the ability of local leadership to address popular grievances that 

otherwise sustain the insurgents.  

13.  Authentic counterinsurgency efforts are thus focused on the overriding objective of 

bolstering or restoring governmental legitimacy. Securing the population, rather than regarding it 

as a monolithic enemy entity, is the first tactical goal at the outset of COIN. The welfare of the 

civilian population is the center of gravity for COIN planning. Counterinsurgency thus relies 

upon using “every opportunity to help the local populace and meet its needs and expectations. 
Projects to improve economic, social, cultural, and medical needs can begin immediately. 

                                              

within a country or a region, focused on persuading or coercing the population through the use of violence and 
subversion.”). 

11 Samuel B. Griffith (tr), Mao-Tse Tung on Guerilla Warfare, (Fleet Marine Force Reference Publication (FMFRP) 
12-18, US Marine Corps, Department of the Navy, 1989), available at 
http://www.irregularwarrior.com/files/Mao_Tse-tung_Guerrilla_Warfare.pdf, p. 52. 

12 Andre D. Rakoto & Gary Rauchfuss (eds), Counterinsurgency: A Generic Reference Curriculum (2020), 
available at https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2017_09/20170904_1709-counterinsurgency-
rc.pdf, p. 3. 
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Actions speak louder than words.”13 Assistance towards the civilian population and coordination 

with local governance structures represent the sine qua non of genuine effort.  

14.  COIN requires that military commanders implement precautionary measures to protect 

civilians during military operations. To command is an active verb. The commander’s duty to 
control the application of violence by subordinate forces represents the essence of authentic 

COIN operations.14 Failure to protect civilians or subject them to indiscriminate attacks 

undermines the intransgressible imperative that “[i]n the conduct of military operations, constant 

care shall be taken to spare the civilian population, civilians and civilian objects.”15  

15.  By contrast, operations that are not designed to protect the civilian population and restore 

respect for the government undermine the fundamental objectives of COIN. 16 Any insurgency is 

built from the ground up. Its core consists of early supporters with a firm conviction to challenge 

the government, but recruits must be persuaded to accept the significant risks of joining the 

insurgency. It is accepted counterinsurgency doctrine that the “first basic need for an insurgent 

                                              

13 US Army and Marine Corps, Counterinsurgency, US Army Field Manual No. 3-24, Marine Corps Warfighting 
Publication No. 3-33.5 (15 December 2006), available at https://www.hsdl.org/?view&did=468442, para. 5-75. 

14 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva 
Conventions of 12 August 1949 (Geneva, Martinus Nijhoff, 1987), available at 
https://www.loc.gov/rr/frd/Military_Law/pdf/Commentary_GC_Protocols.pdf, art. 87, para. 3550 (“Undoubtedly the 
development of a battle may not permit a commander to exercise control over his troops all the time; but in this case 
he must impose discipline to a sufficient degree, to enforce compliance with the rules of the Conventions and the 
Protocol, even when he may momentarily lose sight of his troops”). 

15 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of 
International Armed Conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS, 
3, available at https://ihl-databases.icrc.org/ihl/INTRO/470, art. 57(1). 

16 Australian Army, Land Warfare Doctrine LWD 3-0-1 Counterinsurgency, (December 2009), available at 
https://australianarmycadets.files.wordpress.com/2018/03/lwd_3-0-1_counterinsurgency_full_0.pdf, para. 3.8; 
Office of the Chairman of the Joint Chiefs of Staff, DOD Dictionary of Military and Associated Terms (June 2020), 
available at https://www.jcs.mil/Portals/36/Documents/Doctrine/pubs/dictionary.pdf, p. 112 (defining “irregular 
warfare” as “a violent struggle among state and non-state actors for legitimacy and influence over the relevant 
population(s).”); British Army Field Manual, Countering Insurgency, Army Code 71876, Vol. 1, Pt. 10 (October 
2009), available at http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, para. 1-13 (“legitimacy 
is a population’s acceptance of its government’s right to govern … [w]ithout legitimacy, a political settlement will 
not endure … [l]egitimacy is the central concern of all parties directly involved in a [COIN] conflict.”), paras. 3-2 to 
3-3 (listing as the first principle of COIN, “primacy of political purpose” and further explaining that “political 
purpose and effective governance must have primacy and be s een to be working to better the lives of the people.”). 
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who aims at more than simply making trouble is an attractive cause. … With a cause, the 

insurgent has a formidable, if intangible, asset that he can progressively transform into concrete 

strength.”17 Accordingly, reinforcing the political legitimacy of the counterinsurgent state power 

must remain the paramount objective in authentic COIN operations.18  

16.  Highly focused intelligence cycles are the fulcrum that guides the COIN campaign. This 

continuous and dynamic process inevitably results in a variety of operational postures and 

mission priorities across the area of operations. Every published COIN doctrine places 

intelligence collection as a very high priority for all tactical and operational activities.19 

                                              

17 David Galula, Counterinsurgency Warfare: Theory and Practice (Praeger Security International, 2006), available 
at https://pdfs.semanticscholar.org/f2d2/aedbdcab918cc7c2d837882aff7068db6d4f.pdf, p. 12. 

18 Canada Land Force, Counter-Insurgency Operations, B-GL-323-004/FP-003 (13 December 2008), available at 
https://info.publicintelligence.net/CanadaCOIN.pdf, para. 117.2 (COIN forces must “abide by rules of engagement 
and conduct activities with a view to maintaining their legitimacy and the moral high ground.”), para. 309.4 
(“[C]ommanders and even their soldiers must understand the need to help ensure the supported government remains 
legitimate and acts accordingly.”), para. 529.1 (“Even if the majority of tactical tasks are conducted with a view to 
gaining public support and winning campaign legitimacy, the populace will remember and the insurgents will 
exploit those few poorly conducted tasks that undermined legitimacy.”); NATO Standard, Allied Joint Doctrine for 
Counter-Insurgency (COIN), Edition A Version 1, Allied Joint Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine
nato_coin_ajp_3_4_4.pdf, paras. 0110-0113 (describing the employment of military forces in COIN operations as 
support for the civil authorities that properly govern). 

19 See Armée de Terre, Doctrine for Counterinsurgency at the Tactical Level (April 2010), available at 
https://info.publicintelligence.net/FR-TacticalCOIN.pdf, Section I, Introduction (stating that because “understanding 
the environment” is necessary to successful COIN “[f]or this reason, and for more than any other tactical method, in 
COIN, intelligence guides the action.”) (emphasis omitted); NATO Standard, Allied Joint Doctrine for Counter-
Insurgency (COIN), Edition A Version 1, Allied Joint Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine_
nato_coin_ajp_3_4_4.pdf, para. 0340 (stating that COIN “must be based on timely, accurate and predictive analysis” 
to “increase the chances of neutralizing targets hiding among neutral or friendly subjects, as well as reducing the 
possible collateral damage which could alienate the local population support to the forces conducting COIN”), para. 
0341 (in apparent recognition of the intelligence function of non-lethal fires stating that COIN operators “should 
focus less on material indicators intelligence and more on subjective but systematic analysis.”); Annex B (depicting 
in Figure B.1 and describing the “Learning and Adaptation” cycle as a continuous, self-reinforcing feedback loop); 
Canada Land Force, Counter-Insurgency Operations, B-GL-323-004/FP-003 (13 December 2008), available at 
https://info.publicintelligence.net/CanadaCOIN.pdf, para. 701.1 (“Good intelligence … is especially inextricable to 
successful COIN, where it will be in constant … demand … Accurate intelligence will permit commanders to 
conduct operations with precision, reducing the detrimental effect on the host nation population and minimizing 
casualties among friendly forces.”); US Army and Marine Corps, Tactics in Counterinsurgency, US Army Field 
Manual No. 3-24.2, FM 90-8, FM 7-98 (March 2009), available at https://fas.org/irp/doddir/army/fmi3-24-2.pdf, 
para. 5-16 (stating, as the first element of offensive mission variables “offensive operations should be based on the 
best intelligence available, while inflicting the minimal damage to the population, infrastructure, and local 
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Commanders who attack the insurgency while protecting the civilian population seek constant 

feedback from local civilian sources. Doctrine in the Indian Army recognizes the centrality of the 

population in the provision of intelligence not only as a resource supporting military operations 

but also as an indicator in itself. This insight frames intelligence as “a manifestation of the 

support from the people who are both a medium as well as a source.”20 Kinetic force is always 

intelligence driven. Assistance towards the civilian population rather than its annihilation is a 

crucial aspect of COIN. Indiscriminate use of force against the civilian population is 

inconceivable as COIN strategy. Any military operations that included indiscriminate killing of 

civilians, raping of women, burning of homes and destruction of villages would be the polar 

opposite of authentic COIN. Deliberate efforts to destroy the well-being of the civilian 

population bear zero resemblance to COIN doctrine.  

17.   Because the civilian population is the real terrain of the armed conflict, COIN requires 

strict fire control measures. Every published COIN doctrine has explicit injunctions against 

conducting unnecessary kinetic actions or kinetic actions that would harm the population. British 

doctrine states that “in a COIN campaign, success or failure will depend upon the effectiveness 

of the intelligence effort” and recognizes the consequences of inaccurate detection or delivery of 

fires by stating that in COIN “a tactical action can have a strategic effect”21 Strict Rules of 

Engagement and fire control measures are often stated as official “minimum force” policies. The 

                                              

economy.”); United States Government, Interagency Counterinsurgency Initiative, U.S. Government 
Counterinsurgency Guide (2009), available at https://2009-2017.state.gov/documents/organization/119629.pdf, 
p. 19 (stating that in conventional warfare, “decision makers mostly require intelligence about the enemy, but in 
COIN they primarily need intelligence about the population.”); Australian Army, Land Warfare Doctrine LWD 3-0-
1 Counterinsurgency, (December 2009), available at 
https://australianarmycadets.files.wordpress.com/2018/03/lwd_3-0-1_counterinsurgency_full_0.pdf, para. 5.1 (“In a 
COIN campaign, success or failure will be influenced by the effectiveness of intelligence.”), para. 7-29.b(2) 
(describing targeting process for non-lethal fires by targeting “insurgents, supporters of the government and the 
uncommitted populace individually and collectively”), para. 5.7 (describing the intelligence cycle as “continuous 
and regular direction from the commander is crucial”). 

20 Indian Army, Doctrine for Sub Conventional Operations (December 2006), available at 
https://fdocuments.in/document/sub-conventional-operations-2006, p. 40. 

21 British Army Field Manual, Countering Insurgency, Army Code 71876, Vol. 1, Pt. 10 (October 2009), available 
at http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, p. 5-1. 
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State’s ultimate claim to legitimate sovereign power relies upon judicious employment of its 

vastly superior military force. As described by the Allied Joint Doctrine for Counter-Insurgency: 

The overall security aim should be to defeat the insurgents using all 
available means, whilst simultaneously using no more force than is 
absolutely necessary.  A heavy-handed and overly destructive 
approach that causes civilian casualties and other collateral damage 
may boost the radicalization of the insurgents’ narrative and only 
serve to enlarge their popular support and recruit new fighters.22 

Nothing alienates a population as quickly, or provides as much ready fodder for the insurgents’ 

information operations, as the counterinsurgent’s employment of excessive force and 

unnecessary destruction of property or the deaths of innocent civilians.   

18.  The primary purpose of COIN can never devolve to violent coercion. Popular support and 

reinvigorated loyalty to the sovereign authority is the key terrain in COIN. Destruction of 

insurgent forces and occupation of the geographic zone of operations are insufficient to foster 

sustainable peace. The Philippines’ Minister of Defense during the Huk rebellion (himself a 

former insurgent) instituted reforms to instill a love of the Filipino people as the first priority of 

every soldier, and the killing of insurgents as the secondary goal.23 Canadian doctrine requires 

“No more force may be used than is necessary to achieve an aim. The amount used must be 

reasonable and it must not be punitive.  Once the aim is achieved, no more force should be 

                                              

22 NATO Standard, Allied Joint Doctrine for Counter-Insurgency (COIN), Edition A Version 1, Allied Joint 
Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine_
nato_coin_ajp_3_4_4.pdf, para. 0285 (emphasis added), A.3 (“It should be kept in mind that killing numerous 
insurgents will be seriously counterproductive if collateral damage kills peaceful civilians too. That will create 
legitimacy for the insurgency and lead to increased support from the population. For this reason, commanders have 
to establish procedures to achieve a balanced use of force and to avoid any excessive use of force that leads to 
collateral damage.”); Indian Army, Doctrine for Sub Conventional Operations (December 2006), available at 
https://fdocuments.in/document/sub-conventional-operations-2006, Appendix B, Supplementary Commandments, 
p. 67 (“Operations must be people friendly, using minimum force and avoiding collateral damage - restraint must be 
the key.”); Ch. III.11.b, p. 33 (“The use of force should be judicious and governed by explicit rules of engagement 
that must hinge on the principle of ‘minimum force’”).   

23 Lawrence Greenburg, The Hukbalap Insurrection: A Case Study of a Successful Anti-Insurgency Operation in the 
Philippines 1946-1955 (US Army Center of Military History, 1987), available at 
https://babel.hathitrust.org/cgi/pt?id=mdp.39015034923618&view=1up&seq=162, pp. 145-146. 
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used.”24 In a similar vein, the COIN doctrine of the Indian Army establishes the inviolable 

essentials for every soldier as follows: “Remember that people you are dealing with, are your 

own countrymen.  All your conduct must be dictated by this one significant consideration.25 . . . 

Only fear God, uphold Dharma and enjoy serving the country.”26 

19.  Authentic COIN operations seek at all times—and as a matter of strategic necessity—to 

reduce collateral property damage, human suffering, and the unnecessary or erroneous injury or 

killing of the population. Minimization of collateral damage amongst innocent civilians and 

infrastructure springs from the necessity of gaining trust between governmental forces and the 

population rather than reinforcing existing societal divisions. British doctrine articulates this 

premise as follows: “Force may solve a tactical problem … but if the use of force is perceived as 

excessive or ill targeted the neutral segment of the population may be antagonized or alienated 

and it may leave a lasting feeling of resentment and bitterness. Worse still, active support for the 

insurgents by those suffering or observing the effects of force may be engendered.”27 Actions 

must be synchronized and precise because they must simultaneously buttress a state’s legitimacy 

in the eyes of the population. By extension, COIN requires finesse, patience, and unity of effort 

across sectors, because misuse of force in one village can have disastrous effects in others. 

20.  Accordingly, all COIN doctrine separates the targets of military operations into two 

distinct spheres, with different military objectives for each sphere. The first sphere consists of the 

population, who are the targets of rehabilitative efforts only: information operations, civil-

military operations, psychological warfare operations and direct-action operations designed to 

protect them from the depredations of the insurgents. This sphere makes up the bulk of the 

                                              

24 Canada Land Force, Counter-Insurgency Operations, B-GL-323-004/FP-003 (13 December 2008), available at 
https://info.publicintelligence.net/CanadaCOIN.pdf, para. 318.1. 

25 Indian Army, Doctrine for Sub Conventional Operations (December 2006), available at 
https://fdocuments.in/document/sub-conventional-operations-2006, Supplementary Commandments, Appendix B. 

26 Indian Army, Doctrine for Sub Conventional Operations (December 2006), available at 
https://fdocuments.in/document/sub-conventional-operations-2006, Coas Ten Commandments, Appendix B. 

27 British Army Field Manual, Countering Insurgency, Army Code 71876, Vol. 1, Pt. 10 (October 2009), available 
at http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, p. 3-28. 
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population, encompassing the state-supporting, neutral and non-active-but-insurgent-sympathetic 

populations. The second sphere consists of the active insurgents, who are the targets of both 

rehabilitative efforts and kinetic operations. This sphere encompasses the opposing force that is 

attacking the government and the population, and those who provide significant direct support to 

the active insurgents. The distinction between these spheres, and the populations that fall within 

them, are fundamental to COIN doctrine.28 

IV. THE “CLEARANCE OPERATIONS” CONDUCTED BY MYANMAR’S ARMED 
FORCES 

21.  Myanmar’s “clearance operations” demonstrated none of the characteristics or indicia 

associated with counterinsurgency. Neither the operational nor the tactical aspects of these 

“clearance operations” demonstrate the accepted principles or planning criteria for military 

efforts focused on countering insurgents or responding to terrorist threats. To the contrary, 

Tatmadaw commanders and soldiers treated all Rohingya civilians as enemy forces subject to 

indiscriminate lethal force. Moreover, Tatmadaw “clearance operations” focused on annihilation 

of the civilian population rather than a coordinated diplomatic, informational, military, and 

economic effort that is the hallmark of authentic COIN. 

22.  Tatmadaw commanders cannot plausibly claim ignorance regarding the universally 

shared aspects of COIN operations. Authentic COIN campaigns share similar strategy and 

operational contours. COIN requires deliberate efforts to build civil capacity and to secure the 

civilian population. It necessitates limited direct attacks only, and persistent efforts to reinforce 

legitimacy and to separate insurgents from their perceived base of support. Genuine COIN 

necessitates patient interdisciplinary campaigns rather than murderous rampages. These 

                                              

28 British Army Field Manual, Countering Insurgency, Vol. 1, Pt. 10 (2009), available at 
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, Figure 2.2, para. 2-15 (showing typical 
concentric-ring diagram); NATO Standard, Allied Joint Doctrine for Counter-Insurgency (COIN), Edition A 
Version 1, Allied Joint Publication-3.4.4 (July 2016), available at 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/625810/doctrine_
nato_coin_ajp_3_4_4.pdf, Figure 2.1, para. 0220 (depicting concentric rings as one-dimensional continuum); see 
generally, US Army and Marine Corps, Counterinsurgency, US Army Field Manual No. 3-24, Marine Corps 
Warfighting Publication No. 3-33.5 (15 December 2006), available at https://www.hsdl.org/?view&did=468442, 
“Elements of Insurgency”, paras. 1-59 to 1-68 (describing the elements that support an insurgency from an 
organizational standpoint based on the concentric-ring model). 
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characteristics transcend cultures and contexts. Modern counterinsurgent doctrine is universally 

understood and publicly available. No modern military can feign ignorance of its mandates. 

23.  Military operations of the armed forces of sovereign States, including counterinsurgency 

operations, are, by definition, highly planned and tightly controlled. Such operations are 

premised on an overarching objective that is framed as a mission statement to senior 

commanders. In every modern military, staff planners take such mission statements and separate 

them into detailed lists of specified and implied tasks. Rules of Engagement and tactical orders 

flow from this complex staff planning process. Logistics flow to the necessary areas, and units 

are moved in a choreography of operational integration. Reinforcements are positioned and 

equipment replaced or upgraded as necessitated by the requirements of the specified and implied 

tasks. In this deliberate planning process, the intentions of the force become plain. 

24.  In this context, the coordinated nature of the Tatmadaw’s attacks against the civilian 
population employed strikingly similar tactics across a broad expanse of territory. The “clearance 

operations” were planned and executed based on explicit command guidance and pursuant to 

orders. They were the primary, if not exclusive, avenue of effort rather than a necessary adjunct 

to an overarching political strategy. Tatmadaw operations were not random acts of spontaneous 

and uncoordinated violence conducted by renegade commanders of undisciplined outliers. 

Among numerous other telltale signs of the operational intent, Tatmadaw commanders provided 

no grid coordinates to secured safe zones. Instead, they permitted soldiers to kill escaping 

Rohingya without any countermanding orders. Noncombatants, especially women and children, 

are entitled to affirmative protections from the effects of hostilities under both international 

humanitarian law and human rights law. Tatmadaw commanders provided no protection for 

civilians desperate to avoid the deadly effects of the “clearance operations,” nor did they provide 

food, baby formula, shelter, water, or any other relief to fleeing civilians. There is no conceivable 

basis under COIN doctrine for such deliberate targeting directed against the civilian population. 

25.  As explained above, principles of minimal force are universal in COIN doctrine. No State 

wins in counterinsurgency through a campaign of intentional destruction. Military doctrine 

around the world universally reinforces that obvious point. Tatmadaw commanders cannot have 

been oblivious of this truism. If the “clearance operations” were truly for counter-insurgency 
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purposes, Myanmar authorities would have taken steps to protect the civilian population rather 

than inflict massive harm on them.29 

26.  The objectives of the “clearance operations” must be assessed against the backdrop of the 

societal structure combined with preexisting legal and psychological measures marginalizing the 

Rohingya population. COIN never occurs in a cultural or military vacuum. An understanding of 

the social and legal context within a nation is an essential precursor for undertaking COIN. In 

Myanmar, this context included a national narrative and bureaucratic system to support the 

marginalization of the Rohingya population. The 1982 exclusion of Rohingya from the official 

listing of Myanmar minorities is one of the more visible manifestations of the integrated socio-

economic, cultural, and political narrative. Similarly, institution of the NVC card led to an 

artificially created societal cleavage that served as a proxy for loyalty to the larger 

commonwealth of interests.  

27.  The long-standing pattern of persecution against the Rohingya created a loss of empathy 

within the whole of society that permeated Tatmadaw command and control structures. The 

sense that the affected population represents a monolithic enemy entity, accompanied by the 

decreased perception of human qualities within the target population, represent recurring features 

in situations where military actions are launched against an entire civilian group. Authentic 

COIN focuses on the fraction of the overall population engaged in armed opposition against the 

State. The “clearance operations” demonstrated no effort to reinforce local institutions or 

reinforce respect for governmental structures amongst the Rohingya population. Tatmadaw 

                                              

29 Australian Army, Land Warfare Doctrine LWD 3-0-1 Counterinsurgency, (December 2009), available at 
https://australianarmycadets.files.wordpress.com/2018/03/lwd_3-0-1_counterinsurgency_full_0.pdf, para. 3.8; 
Office of the Chairman of the Joint Chiefs of Staff, DOD Dictionary of Military and Associated Terms (June 2020), 
available at https://www.jcs.mil/Portals/36/Documents/Doctrine/pubs/dictionary.pdf, p. 112 (defining “irregular 
warfare” as “a violent struggle among state and non-state actors for legitimacy and influence over the relevant 
population(s).”); British Army Field Manual, Vol. 1, Part 10, Countering Insurgency (October 2009), available at 
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_11_09_army_manual.pdf, para. 1-13 (“legitimacy is a population’s 
acceptance of its government’s right to govern … [w]ithout legitimacy, a political settlement will not endure … 
[l]egitimacy is the central concern of all parties directly involved in a [COIN] conflict.”), paras. 3-2 to 3-3 (listing as 
the first principle of COIN, “primacy of political purpose” and further explaining that “political purpose and 
effective governance must have primacy and be seen to be working to better the lives of the people.”). 
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operations did not demonstrably focus on the obvious avenues of effort that are the hallmarks of 

authentic COIN. 

28.  The Tatmadaw regarded the entire Rohingya population as a homogeneous enemy to be 

defeated and destroyed through its “clearance operations”, or in their perceptions, as alien and 
inferior “Bengalis” who represented a threat to the existence of the ethnic Buddhist majority, and 

whose presence in Myanmar represented a “problem” that would finally be “solved”. As a result, 

the Rohingya endured coordinated and carefully planned offensive attacks regardless of their 

age, gender, or involvement with any insurgent or terrorist efforts. Authentic COIN can never 

encompass such indiscriminate slaughter of civilians. 

V. CONCLUSION 

29.  Any argument that the Tatmadaw’s “clearance operations” against the Rohingya 

represented authentic or appropriate counterinsurgency is not credible. The “clearance 

operations” violated a wide variety of legal and moral constraints. There is no conceivable basis 

for such operations under modern military doctrine or developed state practice. The attacks were 

intentionally directed against the civilian population. They were juxtaposed against decades of 

oppression and human rights violations directed against the Rohingya on the basis of their ethnic 

and religious identity. The only plausible conclusion from the available evidence is that the 

“clearance operations” were conceived, coordinated, and conducted with the intention of 

destroying the Rohingya population on the basis of their ethnic and religious identity. 

 

The whole respectfully submitted: 

 
 

     Michael A. Newton 

     Professor, Vanderbilt University Law School 
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 1

STATEMENT OF ANTONIA MULVEY, EXECUTIVE DIRECTOR OF  

LEGAL ACTION WORLDWIDE (LAW) 

 

1. My name is Antonia Mulvey and I am a UK-qualified lawyer of 17 years’ experience. I am 

the Founder and Executive Director of Legal Action Worldwide (LAW). 

 

2. Legal Action Worldwide (LAW) is a non-profit organisation with headquarters in 

Switzerland and the United Kingdom, and offices in the Netherlands, Kenya, Lebanon, Sri 

Lanka, Somalia and Bangladesh. LAW has a presence in South Sudan and Jordan. LAW 

was founded in 2013 following extensive discussions with the UN, international lawyers, 

academics and international non-governmental organisations, which identified a need for a 

new organisation to provide 'on-the-ground' creative legal thinking in countries affected by 

conflict. 

 

3. LAW’s focus is on increasing access to justice, improving Rule of Law and addressing 

human rights violations and abuses, with a particular focus on gender and discrimination, 

sexual and gender-based violence, natural resource exploitation and transitional or 

transformative justice. LAW provides legal information, assistance and representation to 

individuals and communities to facilitate their meaningful access to justice thereby 

empowering them to assert their legal rights.  LAW works with justice institutions, law 

faculties and national partners to strengthen their ability to deliver survivor-centred and 

effective justice and uphold human rights. LAW conducts strategic advocacy with decision 

makers and supports national champions to promote human rights and the rule of law. 

 
4. Between June 2017 – September 2018, I was an investigator for the United Nations 

Independent International Fact-Finding Mission on Myanmar, covering the file of sexual 

and gender-based violence and violence against children. I have 22 years experience 

interviewing vulnerable victims and witnesses, specifically sexual and gender-based 

violence. I am a rostered expert for the UK Government Prevention of Sexual Violence 

initiative and a rostered justice expert for the UK Government Stabilisation Unit. I am a 

rostered sexual and gender-based violence expert for UN Women and Justice Rapid 

Response.  In 2016, I was appointed a Visiting Fellow at the Centre for Women, Peace and 

Security at the London School of Economics and from 2012-2013 I was a Visiting Scholar 

at Columbia University law school, New York. 
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5. LAW has undertaken activities in Bangladesh since September 2018. These have primarily 

focussed on empowerment of Rohingya women, but also male survivors of sexual violence, 

and facilitating the meaningful engagement of the Rohingya community in the international 

justice processes that are being undertaken. At the present time, LAW represents 172 

Rohingya on an individual basis, as well as two Rohingya networks; Shanti Mohila, a 

network of more than 400 Rohingya women and girls, displaced from Myanmar during the 

2017 ‘clearance operations’ and group of 18 Male Survivor Advocates. All of LAW’s 

Rohingya clients are located in the camps in Cox’s Bazar, Bangladesh. 

 

6. In December 2019, LAW supported three Rohingya refugees, Yousuf Ali, Hasina Khatun 

and Hamida Begum, who were displaced from northern Rakhine state, Myanmar to 

Bangladesh during the 2017 ‘clearance operations’ by the Myanmar army (Tatmadaw) in 

traveling to The Hague, from the camps in Cox’s Bazar, in order to witness the hearings on 

provisional measures in the case before International Court of Justice (ICJ) in the case 

between The Gambia and Myanmar on the application of the Convention on the Prevention 

and Punishment of the crime of Genocide (10-12 December 2019). H.E. Mr. Abubacarr 

Tambadou, then Gambian Attorney General, Minister of Justice, and agent in The 

Gambia’s case, noted in his statement to the court: “I am also pleased that The Gambia’s 

delegation today includes members of the Rohingya community, including those who have 

travelled from the refugee camps in Bangladesh.” 

 

7. On 24 February 2020, LAW entered into a memorandum of understanding with Foley Hoag 

LLP, legal representatives of the Republic of The Gambia (“The Gambia”) before the ICJ 

in its case against Myanmar (ANNEX 1). Through the memorandum of understanding, 

LAW agreed to provide Foley Hoag with access to the witness statements of LAW’s 
Rohingya Clients in order to consider those statements for potential submission as evidence 

as part of The Gambia’s case against Myanmar before the ICJ.  

 

8. Between 28 April and 9 October 2020, LAW gathered witness statements from its 

Rohingya clients. These statements have been gathered through remote and in-person 

interviews in line with LAW’s Standard Operating Procedures (ANNEX 2). Some witness 

statements were compiled by three senior criminal investigators,  

 and others by a team of police investigators from the Royal 

Canadian Mounted Police.  Three interpreters attended the interviews. 
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9.  

 

 

 

 

  
 

10. In-person interviews were conducted and statements prepared by a team of investigators 

provided by the Royal Canadian Mounted Police at LAW’s secure centre near the camps 

in Cox’s Bazar between 22 September and 9 October 2020. 

 

11. Additionally, LAW has provided to Foley Hoag a copy of the representations submitted to 

the Victim Participation and Reparations Section of the International Criminal Court in 

October 2019, pursuant to the Notification by the Prosecutor of a Request to Pre-Trial 

Chamber III for an investigation dated 4 July 2019 (“Victim Submission”). The submission 

includes information provided by male and female survivors of sexual violence, perpetrated 

by members of the Tatmadaw and Border Guard Police.  

 
12. LAW has requested that Foley Hoag protect the identity of its Rohingya clients within the 

memorial to the International Court of Justice. 

 
13. This statement consisting of 3 pages is true to the best of my knowledge and recollection. 

I have given this statement voluntarily and I have not been influenced by any coercion, 

duress or threat. I am happy to provide further clarification or an additional statement as 

needed. 

 

Signed: _____________ 

 

Date: 9 October 2020 
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REPUBLIC OF THE GAMBIA 

v. 

REPUBLIC OF THE UNION OF MYANMAR 

WITNESS STATEMENT OF ALEX CRAWFORD AND NEVILLE LAZARUS 

I, Alex Crawford, of Sky TV News, 6 Centaurs Business Park, Osterley, Isleworth, Middlesex 
TW7 5QD, England, and I, Neville Lazarus, of Sky News Asia, 2 Floor, Dalmia House, Scindia 
House, Connaught Circus, New Delhi, India 110001, will say as follows: 

Introduction

1. We make this statement for the assistance of the International Court of Justice in 
proceedings brought by The Gambia against Myanmar under the Genocide 
Convention. 

2. I, Alex Crawford, am Special correspondent for Sky News and have worked as a 
journalist in television, radio and newspapers for 40 years. I have reported on most 
major stories around the world over the past fifteen to twenty years and have headed 
several foreign bureaux for Sky News including in Asia (based New Delhi), Africa 
(based Johannesburg), the Gulf (based Dubai) and the Middle East (based (Turkey). I 
have received various recognition for my work over the years including three Emmy 
awards; three British Academy Film and Television Awards (BAFTAS) and five 
awards for the British Royal Television Society Journalist of the Year. 

3. I, Neville Lazarus, am the Sky News India reporter and producer, and I cover stories 
for Sky News across Asia. I have been involved in award-winning reports from 
Afghanistan, Iraq, Syria, Egypt, Libya, Myanmar, Pakistan, Sri Lanka, Nepal, 
Bangladesh and India. I have received 2 Emmy awards for my work, including one 
for coverage of the Rohingya crisis in 2018, for which I also received a BAFTA.  

4. Sky News has been covering the Rohingya crisis from the first week of September 
2017. We arrived in Bangladesh on 5 November 2017 with Sky News cameraman 
Martin Smith.  

5. Our report from November 2017 was the only independent eyewitness journalist 
account from inside Myanmar during the worst phase of violence against the 
Rohingya population in Myanmar.  

6. We went unencumbered by any Myanmar minders, entirely on our own, and collected 
first-hand accounts with photographic evidence as well as what we saw with our own 
eyes. 
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7. We personally witnessed and video-documented the shocking deprivation, 
desperation and horror of thousands of people who were stranded on the beaches of 
Dang Khali Sau in Maungdaw district of Myanmar. (See Map, Exhibit 1) 

8. Our statement includes time-stamped references to video footage that we filmed as 
part of the night time voyage to Dang Khali Sau on 7 November 2017.1

The Journey 

9. We arrived at Cox’s Bazar, Bangladesh in the afternoon of 5 November 2017 and 
went to the refugee camps. We heard that people were still coming by boat, and so we 
went further south to Teknaf and then down to Shah Pori Dwip. Both Teknaf and 
Shah Pori Dwip are where the refugees were landing in large numbers by boat.   

10. During our research, travel and talking to people in the camps, we were told about 
people trapped on the beaches in Maungdaw district and who were in desperate 
conditions. We did not know where exactly on the beaches of the Naf River or how 
many people were trapped.  

11. Boat journeys had become dangerous and the Bangladesh government had stopped its 
fishermen from carrying out any activity on the river. There were a number of reports 
of overloaded boat wrecks which resulted in many refugees drowning in the swollen 
Naf River. In October, Sky News documented this in several reports.2

12. We spoke to several people who told us that Bangladesh put an end to all water 
transport by their fishermen, who were the main conduits of this travel. There has 
always existed a very close relationship between both the communities, i.e. 
Bangladeshi (Muslim) and Myanmar (Rohingya) on either side of the Naf River.  

13. We heard that Bangladeshi fishermen were being arrested and their boats were being 
burnt. We both saw wreckage of two burnt boats at Shah Pori Dwip.  

14. We started contacting fishermen to inquire about them taking us to these locations, as 
there were relatives on the Bangladesh side who were attempting to organise ‘rescue 
missions’ to pick up friends or family. We contacted a number of fishermen through 
our local helper.  

15. Eventually our local helper found a friend who had hired a fisherman to bring his 
relatives from one of the beaches in Maungdaw. We met with the fisherman 
beforehand to talk through the arrangements, as we were taking a journey with a risk 
to all our lives. Almost 200 Rohingya people had already died trying to do just this. 

16. On 7 November 2017, we left our hotel in Cox’s Bazar and travelled to a small village 
in the Shamlapur area, which is on the western coast of Teknaf (southern tip of Cox’s 
Bazzar district).   

1 See Alex Crawford, “Rohingya babies dumped and left to die in Myanmar crisis”, Video, available at
https://news.sky.com/story/rohingya-babies-dumped-and-left-to-die-in-myanmar-crisis-11123366. 
2 See, for example, Ashish Joshi, “‘I watched my children drown’: Rohingya mother shares devastating story”, 
Sky News (16 October 2017), available at https://news.sky.com/story/i-watched-my-children-drown-rohingya-
mother-shares-devastating-story-11083942. 
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17. We bought ourselves life jackets and kept updating our editors in London through 
messages and our GPS locations. We set out in complete darkness as the fisherman 
and his crew were also afraid of being caught by the Bangladesh police who were 
patrolling the area.3

18. We left in a traditional, wooden, crescent-shaped Bangladeshi fisher boat. It had a few 
holes in the bottom and all along the way the crew of the boat were bailing out water 
that was filling up at the bottom. 

19. The route that we followed was to travel south of the western coast of Teknaf. We had 
to head south into the Indian Ocean to evade the Bangladesh Coast Guard watch 
tower and an anchored Coast Guard boat further into the sea.  

20. The Boatman had given clear instructions that under no circumstances a torchlight or 
camera light was to be switched on. They were very anxious of being caught by 
security.  

21. We were told that once we travel into the Naf River upstream we should be very quiet 
and keep a watch for patrolling Myanmar Coast Guard boats.  

22. The journey lasted for about three and a half hours. We reached the beach of Dang 
Khali Saur, and in the distance we could see torch lights flickering at us. It was a 
signal, and the boatman responded likewise.4

23. The boat had to be anchored some distance away, so we had to jump off in nearly 
waist-deep water and wade inland, and then we saw the crowds of people. We hadn’t 
even reached the beach, but people were already gathering on the shoreline. Soon we 
there were tens of people coming to us. The crowd soon rose to hundreds. This was 
the first time an outsider / foreigner had come to the beach.5

24. Many were tugging and pulling at us, imploring, begging and showing us their 
physical condition. (Exhibit 2)  Each one wanted to tell us their story, showing their 
children to us, or their old and infirm and hurt.6

25. We started talking to them and asking questions and were told that some of them have 
been trapped on the beach for weeks, some for a month and some for two months.7

26. Babies had been born on the beach. We filmed one with its umbilical cord still 
attached. (Exhibit 3) They were born into almost starvation with no drinking water, no 
medical facilities, and just some plastic held up by two bamboo poles to protect them 
from the elements.8

3 See Alex Crawford, “Rohingya babies dumped and left to die in Myanmar crisis”, Video, at 0:10-0:24, 
available at https://news.sky.com/story/rohingya-babies-dumped-and-left-to-die-in-myanmar-crisis-11123366. 
4 Id. at 1:23-1:35.  
5 Id. at 1:35-1:50.  
6 Id. at 1:55-2:20. 
7 Id. at 1:50-1:55.  
8 Id. at 5:28-6:27. 
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27. We saw horror in the eyes of men, women and children. And we were told by them 
that there were thousands and thousands just on that strip of beach.9 (Exhibit 4) 

28. All the while we were there, there was this low sound, a hum of noise. It was the 
crowd wailing: old men, young men, children and women – all wailing. It was an 
eerie sound to us - of agony, pain, distress, misery and helplessness – all rolled in one. 
We cannot adequately do justice to this in words. It was a unified, spontaneous, 
continuous moan of repressed pain because of the fear of being heard and attracting 
the Myanmar guards they said were close by.10

29. They all looked confused, dazed. It just seemed to us absolutely cruel beyond belief 
that these people had been forced here and left to die on this little strip of the beach. 

30. We were told by the victims on the beach that the Myanmar military corralled them 
onto the beach and then laid land mines behind them to prevent them from going 
back. Narrow strips of land were left open like gates, which were manned by the 
military. Anyone trying to go back was severely beaten or taken away.11

31. We were shown a young man, unconscious, with his ribs protruding through his 
chest.  (Exhibit 5) We were told he was severely beaten by the guards for trying to 
fetch drinking water. He tried to go through the narrow passage manned by the guards 
who caught him and beat him. To us, it seemed that he would die without immediate 
medical intervention.12

32. We were shown men working on a raft, which they were trying to make out of 
bamboo, string and discarded plastic jerry cans.  Running out of food and water, they 
could wait no longer. The 40-sq-foot raft had taken them 5 days to make, and they 
estimated another 5 days was needed to finish it.  

33. Makeshift rafts like these would be packed with babies, children, women and men 
making a dangerous journey over a swollen river. It was a do-or-die situation for 
them. A choice between the devil and the deep blue sea. Desperate, scared, fuelled by 
the fear of landlines, assault, starvation, rape and death.13

34. Many children seemed to be on their own, their parents killed or lost while fleeing.14

35. We were warned that we must leave, as someone had spotted some Myanmar soldiers 
walking towards the beach. Our boatman wanted us to leave immediately. They had 
explained the patrols came at certain times, and our arrival had been timed in-between 
patrols. 

36. We waded through water to get back into our boat. There was a surge of people 
wanting to clamber onto our boat with us. The boatman tried to keep people at bay. It 
was horrifying to see the mad scramble to get out of this place. We decided to leave, 

9 Id. at 2:30-3:50.  
10 Id. at 3:52-4:15.  
11 Id. at 5:00-5:30.  
12 Id. at 6:55-7:09.  
13 Id. at 6:35-6:55.  
14 Id. at 7:18-7:30.  
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taking with us the most vulnerable – babies, children, the sick and their families. 
Thirty more people crammed on to our tiny boat.  

37. We felt that we had actual visual footage and documentary evidence of the horrors 
being endured by these forsaken people. 

38. What struck us both was the large number of children that had come across to 
Bangladesh as refugees. More than half of the refugee population were children. 
Young men were conspicuous by their absence, which raised disturbing concerns 
about where they were.   

39. We got back to the safety of the village from where we had set off just before sunrise 
on 8 November 2017.   

40. There could have been deaths there on the beach, but because it was night time we 
couldn't see, and we were concentrating on the living. 

41. Our journalistic careers have taken us to several crisis regions across the world - Iraq, 
Syria, Afghanistan, Pakistan, Yemen, Mali, Libya, Democratic Republic of Congo, 
South Sudan to name a few - but what we saw that night was a shocker. We all think 
this is one of the worst things we’ve ever seen in decades of working in journalism. 

42. The continuous wailing of the women and men was and still is haunting. 

Statement of Truth 

I, Alex Crawford, and I, Neville Lazarus, make this declaration voluntarily and believe that 
the facts contained in this witness statement are true.  

Signed: 

Dated: 

Signed: 

Dated: 
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Exhibit 1, Map of Dang Khali Sau, Maungdaw, Myanmar 
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Exhibit 2 – Physical Condition 
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Exhibit 3 – Babies Born on Beach 
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Exhibit 4 – Hundreds Seeking Help 
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Exhibit 5 – Injured Man 
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