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No. 1021, CONVENTION! ON THE PREVENTION AND
PUNISHMENT OF THE CRIME OF GENOCIDE.
ADOPTED BY THE GENERAL ASSEMBLY OF THE
UNITED NATIONS ON 9 DECEMBER 1948

TrE CoNTRACTING PARTIES,

Having consipEreD the declaration made by the General Assembly of the
United Nations in its resolution 96 {I) dated 11 December 19462 that genocide
is a crime under international law, contrary to the spirit and aims of the United
Nations and condemned by the civilized world;

REecoceniziNg that at all periods of history genocide has inflicted great
losses on humanity; and

BEING CONVINCED that, in order to liberate mankind from such an odious
scourge, international co-operation is required,

HEREBY AGREE AS HEREINAFTER PROVIDED:

1 Came into force on 12 January 1951, the ninetieth day following the date of deposit of the
twentieth instrument of ratificailion or accession, in accordance with article XII1,

The following States deposited with the Secretary-General of the United Nations their instruments
of ratification or accession on the dates indicated:

Ratifications Aecessions
AvsrRalIA .. . . . L . 8 July 1949 *BULGARIA . . . » . . . 21 July 1950
By a notification received on 8 July 1949 the Campopra . . . . . . . 14 October 1950
Government of Australia extended the ap- CEYLON .. . . « . . . 12 October 1950
plication of the Convention to all terri- Costa Rica . . . . . . 14 Octolrer 1950
tories for the conduct of whose foreign Jomoanw . . ., . . . . 3 April 1950
relations Australia is responsible, Korea, . . . . . ... 14 October 1950
*(Czechoslovakia . . . . . 21 December 1950 Laos . .« v 0 v v v 8 December 1950
Ecvabor. . ., , . . . . 2] December 1949 Mowaco . . . . . . . . 30 March 1950
EL SALVADOR . . . . . . 28 September 1950 *Porasp . . . . . . .. 14 November 1950
Etmiopia. . . . . . . . 1 July 1949 *ROMANIA . . . . . . . . 2 November 1950
Frawce .. .. .. .. 14 October 195G Saupt Aramia, . . . ., 13 July 1950
GUATEMALA . . . . . ., 13 January 1950 TURKEY . . . . « . . . 31 July 1950
Harmt . . o000 .. 14 October 1950 VEr-Nam .. . . ... 11 August 1950
TceLamn . . . . o . . 29 August 1949
Ispagn. . . . . . . .. 9 March 1950
TaERIA . . . . . . . . Q June 1950
Norway . . . . . . . . 22 July 1549
Panama . . . .. . .. 11 January 1950
SPUILIPPINES . . . . - . . 7 July 1950
YugosLavia , . . . . . 29 August 1950

* With reservations. For text of reservations, see pp. 314-322 of this volume.

3 United Nations, document Aj64/Add. 1. 31 January 1947.
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Article 1

The Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law which they
undertake to prevent and to punish,

Article 1T

In the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:

(a) Killing members of the group;
{(#) Causing serious bodily or mental harm to members of the group;

{¢} Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d} Imposing measures intended to prevent births within the group;
(¢) Forcibly transferring children of the group to another group.

Article IIT
The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(¢) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(¢) Complicity in genocide.

Article IV

Persons committing genocide or any of the other acts enumerated in
article III shall be punished, whether they are constitutionally responsible
rulers, public officials or private individuals.

Article V

The Contracting Parties undertake to enact, in accordance with their
respective Constitutions, the necessary legislation to give effect to the provisions
of the present Convention and, in particular, to provide effcctive penalties for
persons guilty of genocide or of any of the other acts enumerated in articie ITI.

Article VI

Persons charged with genocide or any of the other acts enumerated in
article IIT shall be tried by a competent tribunal of the State in the territory
Ne. 1021
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of which the act was committed, or by such international penal tribunal as may
have jurisdiction with respect to those Contracting Parties which shall have
accepted its jurisdiction,

Ariicle VII

Genocide and the other acts enumerated in article IIT shall not be con-
sidered as political crimes for the purpose of extradition.

The Contracting Parties pledge themselves in such cases to grant extradi-
tion in accordance with their laws and treaties in force.

Article VIIT
Any Contracting Party may call upon the competent organs of the
United Nations to take such action under the Charter of the United Nations
as they consider appropriate for the prevention and suppression of acts of
genocide or any of the other acts enumerated in article IIT.

Article IX

Disputes between the Contracting Parties relating to the interpretation,
application or fulfilment of the present Convention, including those relating
to the responsibility of a State for genocide or for any of the other acts enumer-
ated in article III, shall be submitted to the International Court of Justice
at the request of any of the parties to the dispute.

Article X

The present Cionvention, of which the Chinese, English, French, Russian
and Spanish texts are equally authentic, shall bear the date of @ December 1948.

Article X1

The present Convention shall be open until 31 December 1949 for signature
on belialf of any Member of the United Nations and of any non-member State
to which an invitation! to sign has been addressed by the General Assembly.

1 In accordance with resolution 368 {IV) (United Nations, document A/1251, 28 December
1949), adopted by the General Assembly at its 266th meeting on 3 December 1949, the Secretary-
General was requested to despatch invitations to sign and ratify or te accede to the Convention...“to
each non-member State which is or herealter becomes an active member of one or more of the special-
ized agencies of the United Nations, or which is or hereafter becomes a party to the Statute of the
International Ciourt of Justice™,

Accordingly, invitations were addressed to the following States on the dates indicated below:

6 December 1949 Portugal 31 May 1950
Albania Romania Cambodia
Austria Switzerland Laos
Bulgaria Hashimite Kingdom Viet-Nam
Ceylon of the Jordan
Finland 20 December 1950
Hungary 27 March 1950 Germany
Treland Indonesia
Italy 28 May 1951
Korea 10 April 1950 Japan
Monaco Liechtenstein

No. 1021
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The present Convention shall be ratified, and the instruments of ratifica~
tion shall be deposited with the Secretary-General of the United Nations.

After 1 January 1950 the present Convention may be acceded to on behalf
of any Member of the United Nations and of any non-member State which
has received an invitation! as aforesaid.

Instruments of accession shall be deposited with the Secretary-General of
the United Nations.

Article X1I

Any Contracting Party may at any time, by notification addressed to the
Secretary-General of the United Nations, extend the application of the present
Convention to all or any of the territories for the conduct of whose foreign
relations that Contracting Party is responsible.

Article XTI

On the day when the first twenty instruments of ratification or accession
have been deposited, the Secretary-General shall draw up a procés-verbal® and
transmit a copy thereof to each Member of the United Nations and to each of
the non-member States contemplated in article XI.

The present Convention shall come into force on the ninetieth day
following the date of deposit of the twentieth instrument of ratification or
accession,

Any ratification or accession effected subsequent to the latter date shall

become effective on the ninetieth day following the deposit of the instrument
of ratification or accession.

Article XIV

The present Convention shall remain in effect for a period of ten years as
from the date of its coming into force.

It shall thereafter remain in force for successive periods of five years for
such Contracting Parties as have not denounced it at least six months before
the expiration of the current period.

Denunciation shall be effected by a written notification addressed to the
Secretary-General of the United Nations,

Article XV

If, as a result of denunciations, the number of Parties to the present Con-
vention should become less than sixteen, the Convention shall cease to be in
force as from the date on which the last of these denunciations shall become
effective.

1 See note page 282.
7 See p. 312 of this volume.

No. 1021
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Article XVI

A request for the revision of the present Convention may be made at any
time by any Contracting Party by means of a notification in writing addressed
to the Secretary-General.

The General Assembly shall decide upon the steps, if any, to be taken in
respect of such request.

Article XVIT

The Secretary-General of the United Nations shall notify all Members of
the United Nations and the non-member States contemplated in article XI of
the following:

{a) Signatures, ratifications and accessions received in accordance with
article XI;

{8) Notifications received in accordance with article XII;

{#) The date upon which the present Convention comes into force in
accordance with article XITI;

(d) Denunciations received in accordance with article XIV;
{¢) The abrogation of the Convention in accordance with article XV;
{f) Notifications received in accordance with article XVI.

Article XVIIT

The original of the present Convention shall be deposited in the archives
of the United Nations.

A certified copy of the Convention shall be transmitted to each Member
of the United Nations and to each of the non-member States contemplated in
article XI.

Article XIX

The present Convention shall be registered by the Secretary-General of
the United Nations on the date of its coming into force.

No. 1021
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For AUSTRALIA:
Pour L’AUSTRALIE:

BAFIEE 2
3z Apcrpammm:
Por AUSTRALIA:

For TuE KincpoM oF BELGIUM:

Poun LE RovauME DE BELGIQUE:

HEFRE F g ¢
3a Kopoaescreo Berbram:
Por EL REmio pE BiLcica:

For BoLivia:
Pour La BoLiviE:
PEAYHERD <

3a Boanuptto:
Por BoLivia:

For BraziL:
Pour LE BrESIL:
o=y

3a Bpasmmmw:
Por L BRASIL:

For THE Union or BurMa:
Pour L'UUNION BIRMANE:

FlN
3s Bapuamceefi Cows:

Por LA UNION BirMANA:

Na. 1021

Herbert Vere Evarr
December 11, 1948

F. van LANGENHOVE
le 12 décembre 1949

A. Costa DU R.
11 Dbre, 1948

Joao Carlos Muniz
11 Décembre 1948

U So Nyun
Dec. 30th 1949

10
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For THE BYELORUSSIAN SOVIET SoclALIST REFUBLIC:
PouR LA REPUBLIQUE SOCIALISTE SOVIETIQUE DE BIELORUSSIE:

BRI B R ik & AN -

3a Benopveekywo Cosercryro Coupaxnernieckyio Pecnybmmy:
Por 1A REPUBLICA SOCIALISTA SOVIETICA DE BIELORRUSIAS

C oroBopramy mo crataM 1X 1 XII, A3 10REARKIMH B CIRLUHAISAOM
UPOTOROAE, COCTABACHEOM IPH NIOANACARAR HACTONMICH KORBENUAL

For CANADA:
Pour LE CANADA:

&R :
3a Ramany:

Por EL Canand:

1 With the reservations regarding Articles IX
and XII stated in the special Procds-verbal drawn
up on signature of the present Convention.

K. KiseLEV
16/XT1{49

These reservaiions are worded as follows:

At the time of signing the present Convention
the delegation of the Byelorussian Soviet Socialist
Republic deems it essential to state the following:

“As regards Article IX: The Byelorussian SSR
does not consider as binding upon itself the
provisions of Article IX which provides that
disputes between the Contracting Parties with
regard to the interpretation, application and
implementation of the present Convention shall
be referred for examination to the International
Court at the request of any party to the dispute,
and declares that, as regards the International
Court's jurisdiction in respect of disputes concern-
ing the iaterpretation, application and imple-
mentation of the Convention, the Byeclorussian
S8R will, as hitherto, maintain the position that
in each particular case the agreement of all
parties to the dispute is essential for the submission
of any particular dispute to the International
Court for decision.

“As repards Article XIT: The Byclorussian SSR
declares that it is not in agreement with Article
XII of the Convention and considers that all the
provisions of the Convention should extend to
non-self-governing territories, including trust
territories.”

K. Rucenen
16/XI1-49

Lester B, Prarson
Nov. 28/1949

1 Sous les réserves relatives aux articles IX et
XII formultes dans le procés-verbal spécial
établi lors de la signature de la présente Conven-
tomn.

K. Kisssryov
1631149

Ces réserves sont CONGUEs COMINE Suit:
TRADUCTION - TRANSLATION

« Au moment de signer la présente Convention,
la délégation de la République socialiste soviétique
de Biélorussie tient expressément & déclarer ce qui
suit:

«En ¢e gui concerne Uarticle IX: La RSS de
Biédlorussie ne s’estime pas tenue par les disposi-
tions de Particle IX qui stipule que les différends
entre les Parties contractantes relatifs 4 Pinter-
prétation, Papplication ou T'exécution de Ia
présente Convention seront soumis 4 I'examen de
la Cour internationale de Justice 4 la requéte
d’une partie au différend, et déclare qu’en ce qui
concerne la compétence de la Cour en matié¢re de
différends relatifs 4 l'interprétation, I'application
et 'exécution de la Convention, la RSS de Biélo~
russie continuera A soutenir, comme elle 1’a fait
jusqu’a ce jour, que, dans chaque cas particulier,
Paccord de toutes les parties au différend est
nécessaire pour que fa Cour internationale puisse
tre saisie de ce différend aux fins de décision.

4En ¢z qui concerne Uarticle XIT: T.a RSS de
Bi¢lorussie déclare qu'elle n'accepte pas les termes
de Particle XII de la Convention et estime que
toutes les clauses de ladite Convention devraient
g'appliquer aux territoires non autonomes, ¥
compris les territoires sous tutelle.»

N° io2
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For CHILE:

Pour LE CHILI: Con la reserva que requiere también la aprobacién
A 2 del Congrese de mi pais.}

8s Qnm: H. Arancisia Laso

Por CuiLE:

For Crina:

ROUR Gy CHINE: Tingfu F. Tsianc

PR : July 20, 1949

3a Koraif:

Por LA CHINA:

For CoLomBla:
Pour LA CoLoMBIE:
BF i JLIE ¢

3a Koxyutmo:

Por CoLoMEBLA:

Eduardo ZuLETA ANGEL
Aug. 12, 1949

For Cupaz
Pour (:‘mm Carlos Branco
&l December 28, 1949
3s. Ky6y:
Por CuBa:
1 Subject to the reservation that it also requires 1 Aveclaréserve que l'approbation du Congres
the approval of the Congress of my country. de mon pays est également requise,
H., Ararasia Laso H. Aranciaia Laso
No. 1021
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For CZECHOSLOVAKIA:

PouR La TCHECOSLOVAQUIE:
FEEMRALR ¢

3a Yexocrosakam:

Por CHECOESLOVAQUIA:

to-day.!

For DENMARK:
Poun LE DANEMARK?

FIEE 2
Ja Jammmo:
Por DiNAMARCAZ

* These reservations are worded as follows:

“At the time of signing the present Convention
the delegation of Czechoslovakia deems it essential
to state the following:

“* ds regards Article IX: Czechoslovakia does not
consider as binding upon isel{ the provisions of
Article IX which provides that disputes between
the Contracting Parties with regard to the inter-
pretation, application and implementation of the
present Convention shall be referred for exami-
nation to the International Court at the request of
any party to the dispute, and declares that, as
regards the International Court’s jurisdiction in
respect of disputes concerning the interpretation,
applicationand implementationoftheConvention,
Czechoslovakia will, as hitherto, maintain the
position that in each par‘icular case the agreement
of all parties to the dispute is essential for the
subrnission of any particular dispute to the Inter-
national Court for decision.

“As regards Article X11: Czechoslovakia declares
that it Is not in agreement with Article XTI of the
Convention and considers that all the provisions
of the Ccnvention should extend to non-self
governing territories, including trust territories.”’

With the reservations®* to Articles IX and XII as
contained in the Procés~Verbal of Signature dated

V. OuTrAaTA
December 28th, 1949

William BorBERG
le 28 septembre 1949

1 Sous les réserves* relatives aux articles IX et
XII formulées dans le procés-verbal de signature
en date de ce jour,

V. OUTRATA
le 28 décembre 1949

* Ces réserves sont congues comme suit:
TraDUCTION - TRAKSLATION

«Au moment de signer la présente Convention,
la délégation de Tchécoslovaquie Hent expressé
ment 4 déclarer ce qui suit;

«En ¢e qui concerne Particle IX: La Tchécoslovas-
quie ne g'estime pas tenue par les dispositions de
I’article TX qui stipule que les différends entre les
Parties contractantes relatifs 4 Pinterprétation,
Papplication ou 'exécution de la présente Con-
vention seront soumis A l'examen de la Cour
internationale de Justice 4 la requéte dhune partie
au différend, ¢t déclare qu'en ce qui concerne la
compétence de Ja Cour en matiére de diflérends
relatifs 4 Vinterprétation, ’application, et 'exéeu-
tion de la Convention, la Tchécoslovaquie conti-
nuera 2 soutenir, comme elle P’a fait jusqu’a ce
jour, que, dans chaque cas particulier, ’aceord de
toutes les parties au différend est nécessaire pour
que la Cour internationale de Justice puisse étre
saisie de ce différend aux fins de décision.

«En ce qui concerne Uarticle XIT: La Tchécoslova-
quie déclare qu’clle n'accepte pas les termes de
I’article XII de la Convention et estime que toutes
les clauses de la Convention devraient s’appliquer
aux territoires non autonomes, y cowpris les
territoires sous tutelle.»

N® 1021
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For Tie Dominican RepusLic;

Pour La REPusLiQuE DoMINICAINES Joaquin BALAGUER
Z IR F R : 11 dic. 1948.

3a Jounnukauckyw Pecnydmiry:

Por La REPUBLICA DoOMINICANA:

For EcuaDecr:

Pour L'EQUATEUR:
% Homero VITERI LAFRONTE

BR% : 11 Diciembre de 1948

3a Dxeamop:
Por L EcuaDoR:

FoRk Ecypr:
Pour L’EcyrrE:
. Ahmed Moch. KacHABA
b2 N 18
3a Ernner: 12-12-
Por Ecipto:

For EL SaLvabpon:
Pour LE SALvVADOR:

) M.f Rafael Urguia
LY : Abril 27 de 1949

3 Caansanop:
Pon EL SALVADOR:

For ETHIOPIA;

Pour L’ETHIOPIE:
ARLILOU

[ S0 i A 11 décembre 1948

3a Ddnommio:
Por Etiopia:

No. 1021

14



Annex 1

1951

Nations Unies — Recueil des Traités

305

For France:
Pour LA FrancE:
HEMTE

3a @panuroo:
Por FrANCIA:

For GREECE:
Pour 1A GRECE:
A

3a I'peomo:
Por GRECEA:

For GUATEMALA:
Pour LE GUATEMALA:
I 3th BG4I 2

3a I'baremany:

Por GUATEMALA:

For HaiTr:

Pour Halr1:
b

3a Taon: -
Por HarTi:

For HoNpDuRas:
Pour Le HONDURAS:
TERRRLI ¢

3a T'onpypac:

Por Honpuras:

Robert Scauman
11 déc. 1948.

Alexis Kwvrovu
29 décembre 1949

Carlos Garcis Bauver
June 22, 1949

DemEsMmIN, av.:
Le 11 Décembre 1948

Tiburcio CariaAs JRr.
Abril 22, 1949

15
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For IceELAND:
Pour L'ISLANDE:
b QI

3a. Heaaupuio:
Por [SLAKDIAS

For INDIA:
Pour L'InDE:
ML @

3a Hupmo:
Ponr La INDIa;

For Iran:
Pour L'Iran:
71

3a lpan:
Por Iran:

For LeBanoxn:
Pour LF LiBan;
O

3o Jusan:

Por er LiBano:

For LiBER!A;

Pour LE LIpFRIa:

FILBEE
Ja JIndepino:
Por LiBERIA:

No. 1023

Thor TuoRs
May 14, 1949

B. N. Rau
November 29, 1949

Nasrollah Entezam
December 8th, 1949

Charles MALIK
December 30, 1949

Henry CoopER
11/12/48

16
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For MExico:
Pour Le MEXIQUE:
TR N

3a Mercnry:

Por México:

For NEw ZEALAND:

Pour La NouvELLE-ZELANDE:
g

3a Hoeyio Jenapgam:

Por NUEvVA ZELANDILA:

For THE KincDoM oF Norway:
Pour LE RovauME DE NoRVEGE:
WEXH :

3a Roponescreo Hopoeram:

Poz EL Remro pE NORUEGA:

For PAgisTAN:
PoUR LE PAKISTAN:
B

3a IakncTan:

Por EL PARISTAN:

For PANAMA:
Pour LE Panama;
(F - 9: -3

3a [anamy:

Paor Panami:

L. PapiLra NERvVO
Dec. 14 — 1948,

C. BERENDSEN
November 25th, 1949

Finn MoEe
Le 11 Décembre 1948.

ZArRULLA Kwan
Dec. 11, 48,

R. J. Arraro
11 décembre 1948,

17
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For PARAGUAY:
Pour LE Paracuay:
B

3a Ilaparsaitt

Por EL PArAGUAT:

For PERU:
Pour LE Pérou:
e

Ba Uepy:

Por EL PERG:

V@M%” (s

F. BERCKEMEYER
Diciembre 11/1948

For ToE PuiLiPPINE REPUBLIC:
Pour LA REPUBLIQUE DES PHILIPPINES:

JEARILANE :

Ba Ommmnnnncryw Peenybmmky:

Carlos P. Rémuro
December 11, 1948

Por LA REPUBLICA DE FILIPINAS:

For SWEDEN:
Pour LA SuEDE:
g

3a IMreunwo:
Pon Suecia:

No. 1021

Sven GRAFSTROM
December 30, 1949
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For THE UKRAINIAN SOVIET SocuaLisT ReEpuBLIC:
Pour LA FEPUBLIQUE SoCIALISTE SoVIETIQUE D'UKRAINE:

AT B A Ba & RS FIEE

3a ¥rpanackyi Conercayio Couganpernyeckyio Pecrydmmry:
Por LA REPUBLICA SOCIALISTA SOVIETICA DE UCRANIA!

C orosopramit rto ctathay 1X # XIT, naiomennund B clieua ALHOM

NpOTORGE, COCTABAEHHOM OPH DOINHCAHIIN HacToael KOHBEHLI,

1 With the reservations regarding Articles IX
and XII stated in the special Procés-verbal drawn
up on signature of the present Convention.

A. VOINA,

Deputy Minister of Foreign Affairs
of the Ukrainian Souviet Sacialist
Republic,

16/X 111949

These reservations are worded as follows:

“At the time of signing the present Convention
the delegation of the Ukrainian Soviet Sacialist
Republic deems it essential to state the {ollowing:

““ As regards Article IX: The Ukrainian S5R does
not consider as binding upon itself the provizions
of Article I X which provides that disputesbetween
the Coontracting Parties with regard ie the inter-
pretation, application and implementation of the
present Convention shall be referred for exami-
nation to the International Courl at the reguest
of any party to the dispute, and declares that, as
regards the International Court’s jurisdiction in
respect of disputes concerning the interpretation,
application. and implementation of the Conven-
tion, the Ukrainian SSR will, as hitherto, main-
tain the position that in each particular case the
agreement of all parties to the dispute is essential
for the submission of any particular dispute to the
International Court for decision.

“As regards Article XII: The Ukrainian SSR
declares that it is not in agreement with Article
Il of the Convention and considers that all the
pravisions of the Canvention should extend o
non-self-governing territories, including trust
territories.”

3an. MAouCTPY MHOCTDAIHHBIX jed

YCCP
A, Boifua
16/X11-1949 1.

1 Sous les réserves relatives aux articles 1X et
XII formulées dans le procés-verhal spécial établi
lors de la signature de la présenie Convention.

A, Voma

Ministre des affaires dirangéres de

la République socialiste sovidtique

d*Ukraine par intérim.
16/XI1/1949

Cles réserves sont congues comme suit:
TraDUGTION =~ TRANSLATION

«Au moment de signer la présente Convention,
la déldgation de la République sacialiste soviéti-
que d’Ukraine tient expressément a déclarer ce
qui suit:

«fn ce gui concerne Particle 1X: La République
soctaliste sovidtique d"Ukraine ne se considére pas
comme lide par les dispositions de Farticle IX qui
stipule que les différends entre les Parties con-
tractantes relatifs 3 I'interprétation, 'application
ou l'exécution de la présente Convention seront
soumis 4 P’examen de la Cour internationale de
Justice 3 la requéte d’une partie au différend, et
déclare gu'en ce gui concerne la compétence de
la Cour en matitre de différends refatifs & I'inter-
prétation, 1'application, et Pexécution de la Con-
vention, la R3S d’Ukraine continuera 4 soutenir,
comme elle I'a fait jusqu’a ce jour, la thése selon
laquelle dans chaque cas particulier, I'accord de
toutes les parties au différend est nécessaire
pour que la Cour internationale puisse étre saisie
de ce différend aux fins de décision.

« Ence qui concerne Uarticle XII: La R8S d'Ukraine
déclare qu’elle ne donne pas son accord a I'article
XII de la Convention et estime gue toutes les
dispasitions de la Convention devraient s'appli-
quer aux territoires non autonames, y compris Ies
territoires sous tutelle,»

N° 1021
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For TuE Union oF SoviET SocuarList REPUBLICS:
Pour L'Unior DES REPUBLIQUES SOCIALISTES SOVIETIQUES:

338 st = o)) R

3a Colo3 Corsrermx CommanmerryeckrX Pecny6umx:
Por L& UNi16n DE REPUBLICAS SOCIALISTAS SOVIETICAS:

C ororoprass 110 cTathad 1X u XTI, wa10ReRHLNH B CHICLHANHOM
LPOTORO.E, COCTUBIHEOM OPH DOANHCAHEHE HacToawel ROHBERUNH,

For THE UNITED STATES OF AMERICA:
Pounr prEs ETaTs-Unis D"AMERIQUE :
AR A E ¢

3a Coezonennne Iltara Ameprrn:

Por Los EsTapos Uxipos pE AMERICA:

1 With the reservations regarding Articles IX
and XII stated in the special Procés-verbal drawn
up on signature of the present Convention,

A, PANYUSHKIN
16.12.49

These reservations are worded as follows:

“At the time of signing the present Convention
the delegation of the Union ol Soviet Socialist
Republics deems it essential to state the following:

“ As regards Article IX: The Soviet Union does
not consider as binding upon itsell the provisions
of Article 1X which provides that disputes between
the Contracting Parties with regard to the inter-
pretation, application and implementation of the
present Convention shall be referred for exami-
nation to the International Court at the request of
any party to the dispute, and declares that, as
regards the International Court’s jurisdiction in
respect of disputes concerning the interpretation,
application and implementation of the Conven-
tion, the Soviet Umion will, as hitherto, maintain
the position that in each particular case the
agreement of all parties to the dispute is essential
far the submission of any particular dispute to the
International Court for decision.

“ds regards Arkicle XII: The Union of Soviet
Socialist Republics declares that it is not in
agreement with Article XII of the Convention and
considers that all the provisions of the Clonvention
should extend io non-self-governing territories,
including trust territories.”

No. 1021
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A. Ilanminkns
16.12.49

Frnest A, Gross
Dec 11, 1948

1 Sous les ré&serves relatives aux articles IX et
XII formulées dans le procés-verbal spécial établi
lars de la signature de la présente Canvention,

A, PANYOUCHKINE
16.12.49

Ces réserves sont congues ¢comme suit
TrADUCTION « TRANSLATION

«Au moment de signer la présente Convention,
la délégation de PUnion des Républiques socialis-
tes sovidtiques tient expressément A déclarer ce
qui suit:

«En ce gqui concerne Particle IX: 1, Union sovidti-
gue ne s'estime pas tenue par les dispoesitions de
Particle IX qui stipule que les différends entre les
Parties contractantes relatifs A interprétation,
I’application ou I'exécution de la présente Con-
vention seront soumis 4 Yexamen de la Cour inter-
nationale de Justice & la requéte d’une partie au
différend, et déclare qu'en ce qui concerne la
compétence de la Cour en matitre de différends
relatifs & U'interprétation, "application et Pexécu-
tion de la Convention, I'Union soviétique conti-
nuera 2 soutenir, comme elle P’a fait jusqu’a ce
jour, que, dans chaque cas particulier, Paccord de
toutes les parties au différend est nécessaire pour
que la Cour internationale de Justice puisse éire
salsie de ce différend aux fins de décision.

«En ce qui concerne Particle XIi: L'Union des
Républiques socialistes soviétiques déclare qu'elle
n’accepte pas les termes de larticle XII de la
Convention et estime gue toutes les clauses de
ladite Convention devraient s'appliquer aux
territoires non avtonomes, y compris les territoires
sous tutelle.»
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For Urucuay:
Pour L'Urucuay:
BhrsE e

3a ¥Ypyreail:

Por eL UrucuaAy:

For YUGOSLAVIA:
Pour 1A YOUGOSLAVIE!
[:EUE nam

3a Hrocanimo:

Por YUGOESLAVIA:

For IsraEL:
Pour IsraiLs
BL&agy
da Hapanis:
Por [srakL:

Enrique C. ArmManp UcoN
Décembre 11 de 1948-

Dr Ales BEBLER
11 Dec. 1948

Aubrey 5. EpaN
17 August 1949
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PROCES-VERBAL ESTABLISHING
THE DEPOSIT OF TWENTY
INSTRUMENTS OF RATIFI-
CATION OR ACCESSION TO
THE CONVENTION ON THE
PREVENTION AND PUNISH-
MENT OF THE CRIME OF
GENQCIDE

ConsipEriNGg  that article XIIIL,
paragraphs one and two, of the Con-
vention on the Prevention and Pun-
ishment of the Crime of Genocide
provides that:

“On the day when the first
twenty instruments of ratification
or accession have been deposited,
the Secretary-General shall draw
up a procés-verbal and transmit a
copy of it to each Member of the
United Nations and to each of the
non-member States contemplated
in article XI.

“The present Convention shall
come into force on the nineticth day
following the date of deposit of the
twentieth instrument of ratification
or accession.”

ConsmEirING that the condition
specified in paragraph one has, on
this day, been fulfilled;

No. 1021
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PROCES-VERBAL CONSTATANT
LE DEPOT DE VINGT INSTRU-
MENTS DE RATIFICATION
OU IADHESION A LA CON-
VENTION POUR LA PREVEN-
TION ET LA REPRESSION DU
CRIME DE GENOCIDE

ConsiErant que Particle X1IT de
la Convention pour la prévention ct
la répression du crime de génocide
stipule, dans ses paragraphes un ct
deux, que:

«Deés le jour ol les vingt premiers
instruments de ratification ou
d’adhésion auront été déposés, le
Secrétaire général ecn dressera pro-
cés-verbal. Il transmettra copie de
ce procds-verbal i tous les Etuts
Membres des Nations Unies et aux
non-membres visés par 'article XI.

«La préscnte Convention entrera
en vigueur le quatre-vingt-dixidéme
jour qui suivra la datc du dépét du
vingtieéme instrument de ratification
ou d’adhdsion. »

ConsmpERANT que la condition pré-
vue au paragraphe premier a, ce
jour, été réalisée;
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THEREFORE, the Secretary-General EN coNsEQUENCE, le Secrétaire gé-
has drawn up this Procés-Verbal in the néral a dressé le présent Procés-Verbal
English and French languages. en langue anglaise et en langue

francaise.

Done al Lake Success, New York, this 14th day of October 1950.

Farr 4 Lake Success, New York, le 14 octobre 1950.

For the Secretary-General:
Pour le Secrétaire général:
Dr. Ivan S. KerNo

Assistant Secretary-General
Legal Department
Secrétaire général adjoint
Département juridique

N® 1021
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RATIFICATIONS WITH RESERVATIONS
PHILIPPINES

Waereas, The Convention on the Prevention and Punishment of the
Crime of Genocide was approved by the General Assembly of the United
Nations during its Third Session on December 9, 1948, and was signed by the
authorized representative of the Philippines on December 11, 1948;

WHrEREAs, Article XI of the Convention provides that the present Con-
vention shall be ratified and the instruments of ratilication deposited with the
Secretary-General of the United Nations; and

WaEREAS, the Senate of the Philippines, by its Resolution No. 9, adopted
on February 28, 1950, concurred in the ratification by the President of the
Philippines of the aforesaid Convention in accordance with the Constitution
of the Philippines, subject to the following reservations:

“1. With reference to Article IV of the Convention, the Philippine
Government cannot sanction any situation which would subject its Head
of State, who is not a ruler, to conditions less favorable than those accorded
other Heads of State, whether constitutionally responsible rulers or not.
The Philippine Government does not consider said Article, therefore, as
overriding the existing immunities from judicial processes guaranteed
certain publc officials by the Constitution of the Philippines.

2. With reference to Article VII of the Convention, the Philippine
Government does not undertake to give effect to said Article until the
Congress of the Philippines has enacted the necessary legislation defining
and punishing the crime of genocide, which legislation, under the Cons-
titution of the Philippines, cannot have any retroactive effect.

“3. With reference to Articles VI and IX of the Convention, the
Philippine Government takes the position that nothing contained in said
Articles shall be construed as depriving Philippine courts of jurisdiction
over all cases of genocide committed within Philippine territory save only
in those cases where the Philippine Governmcent consents to lhave the
decision of the Philippine courts reviewed by either of the international
tribunals referred to in said Articles. With further reference to Article IX
of the Convention, the Philippine Governmcnt does not consider said
Article to extend the concept of State responsibility beyond that recognized
by the generally accepted principles of international law.”

No. 1021
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Now, THEREFORE. be it known that I, Erpipio QuiriNo, President of the
Philippines, after having seen and considered the said Convention, do hereby,
in pursuance of the aforesaid concurrence of the Senate and subject to the
reservations above-quoted, ratify and confirm the same and every article and
clause thereof,

In wri‘NEss WHEREOF, 1 have hereunto set my hand and caused the seal of
the Republic of the Philippines to be affixed.

Done in the Gity of Manila, this 23rd day of June, in the year of Our Lord,
nineteen hundred and fifty, and of the Independence of the Philippines, the
fourth.

(Sigred) QuIRINO

By the President:
(Sigred) Felino Nert
Undersecretary of Foreign Affairs

CIECHOSLOVAKIA
TRANSLATION

WHEREAS we have examined this Convention, and the National Assembly
of the Czechoslovak Republic has signified its agreement thereto,

Now, THEREFORE,

We do hereby approve and ratify it, subject to the reservations stated in
the Protocol of signature! of the Convention.

I~ rarra wHEREOF we have signed this instrument and affixed therelo the
seal of the Czechoslovak Republic.

GiveN at Prague Castle, 24 October 1950.

(Signed) GoOTTWALD
President of the Czechoslovak Republic

(Signed) Zd. FIERLINGER
Minister for Foreign Affairs

1 See page 303 of this volume.
No. 1021
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ACCESSIONS WITH RESERVATIONS
BULGARIA
TRANSLATION

Tuae PRESIDIUM OF THE NATIONAL ASSEMBLY OF THE PEOPLE’S REPUBLIC
OF BULGARIA,

Havine seEN AND EXaMINED the Convention of 9 December 1948 on the
Prevention and Punishment of the crime of Genocide,

CoNFIRMS its accession to this Convention with the following reservations:

1. As regards article IX: The People’s Republic of Bulgaria does not
consider as binding upon itself the provisions of article IX which
provides that disputes between the Contracting Parties with regard to
the interpretation, application and implementation of the prcsent
Convention shall be referred for cxamination to the International
Court of Justice at the request of any party to the dispute, and declarcs
that, as regards the International Court’s jurisdiction in respect of dis-
putes concerning the interpretation, application and implementation of
the Convention, the People’s Republic of Bulgaria will, as hitherto, main-
tain the position that in each particular case the agreement of all parties
to the dispute is essential for the submission of any particular dispute
to the International Court of Justice for decision.

2. As regards article XII: The People’s Republic of Bulgaria declares that
it is not in agreement with article XIT of the Convention and considers
that all the provisions of the Convention should extend to non-self-
governing territories, including trust territories.

AND DECLARES its assurance of the application thereof.

IN FAITH WHEREOF has signed the present instrument and has had affixed
the seal of the State thereto.

GrIveN at Sofia, on 12 July one thousand nine hundred and fifty.

The President: The Secretary:
{Illegible) {Llegible)

The Minister for Foreign Affairs:
(Signed) M. NEITCHEFF
Np. 1021
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POLAND
TRANSLATION

In the name of the Polish Republic, BoLEs,aw Bierur, President of the
Polish Republic,

To all men who may see these presents: be it known that

A Convention for the Prevention and Punishment of the Crime of Genocide
was adopted by the General Assembly of the United Nations on 9 December
1948:

Having read and examined the said Convention, We accede to it in the
name of the Polish Republic subject to the following reservations:

““Ag regards article IX, Poland does not regard itself as bound by the
provisions of this article since the agreement of all the parties to a disputeis a
necessary condition in each specific case for submission to the International
Court of Justice,

““As regards article XII, Poland does not accept the provisions of this
article, considering that the Convention should apply to Non-Self-Governing
Territories, including Trust Territories.”

We declare that the above-mentioned Convention is accepted, ratified and
confirmed and promise that it shall be observed without violation.

In rarre wHERFOF, We have issued the present letters bearing the seal of
the Republic.

Given at Warsaw, 22 September 1950.

(Signed) Bolestaw BirruT

(Signed) J. CYRANKIEWICZ (Signed) St. SKRZFESZEWSKI
President of the Council of Ministers for Minister for Foreign Affairs
No. 1021
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ROMANIA
TRANSLATION

As regards article IX: The People’s Republic of Romania does not consider
itself bound by the provisions of article IX, which provides that disputes
between the Contracting Parties relating to the interpretation, application or
fulfilment of the Convention shall be submitted to the International Court of
Justice at the request of any of the parties to the dispute, and declares that as
regards the jurisdiction of the Court in disputes relating to the interpretation,
application or fulfilment of the Convention, the People’s Republic of Romania
will adhere to the view which it has held up to the present, that in each par-
ticular case the agreement of all the parties to a dispute is required before it
can be referred to the International Court of Justice for settlement,

As regards article XII: The People’s Republic of Romania declares that it
is not in agrecment with article XIT of the Convention, and considers that all
the provisions of the Convention should apply to the Non-Self-Governing
Territories, including the Trust Territories.

No. 1021

28



Annex 2

Convention for the Protection of Human Rights and Fundamental Freedoms,
4 November 1950, as amended by Protocols No. 11 and No. 14, European
Treaties Series, no. 5 [extract]

Available at:

http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld
=0900001680063426
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COUNCIL OF EUROPE

CONSEIL DE L'EURCPE

European Treaty Series — No. 5
Série des traités européens - n° 5

Convention for the Protection
of Human Rights
and Fundamental Freedoms,

Convention de sauvegarde
des Droits de 'Homme
et des Libertes fondamentales,

Rome, 4.X1.1950

Text amended by the provisions of Protocol No. 14 (CETS No. 194) as from the date of its entry into force on 1 June 2010.
The text of the Convention had been previously amended according to the provisions of Protocol No. 3 (ETS No. 45), which
entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which entered into force on 20 December 1971 and
of Protocol No. 8 (ETS No. 118), which entered into force on 1 January 1990, and comprised also the text of Protocol No. 2
(ETS No. 44) which, in accordance with Article 5, paragraph 3 thereof, had been an integral part of the Convention since its
entry into force on 21 September 1970. All provisions which had been amended or added by these Protocols were replaced
by Protocol No. 11 (ETS No. 155), as from the date of its entry into force on 1 November 1998. As from that date, Protocol
No. 9 (ETS No. 140), which entered into force on 1 October 1994, was repealed and Protocol No. 10 (ETS no. 146) had lost
its purpose.

Texte amendé par les dispositions du Protocole n® 14 (STCE n°® 194) a compter de la date de son entrée en vigueur le 1er juin
2010. Le texte de la Convention avait été précédemment amendé conformément aux dispositions du Protocole n°® 3 (STE n°
45), entré en vigueur le 21 septembre 1970, du Protocole n° 5 (STE n°® 55), entré en vigueur le 20 décembre 1971 et du
Protocole n° 8 (STE n° 118), entré en vigueur le ler janvier 1990, et comprenait en outre le texte du Protocole n°® 2 (STE n°
44) qui, conformément a son article 5, paragraphe 3, avait fait partie intégrante de la Convention depuis son entrée en
vigueur le 21 septembre 1970. Toutes les dispositions qui avaient été amendées ou ajoutées par ces Protocoles ont été
remplacées par le Protocole n°® 11 (STE n° 155), a compter de la date de son entrée en vigueur le ler novembre 1998. A
compter de cette date, le Protocole n° 9 (STE n° 140), entré en vigueur le ler octobre 1994, était abrogé et le Protocole n° 10
(STE n° 146) était devenu sans objet.
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Article 32 - Jurisdiction of the Court

The jurisdiction of the Court shall extend to all matters concerning the interpretation and
application of the Convention and the protocols thereto which are referred to it as provided in
Articles 33, 34, 46 and 47.

In the event of dispute as to whether the Court has jurisdiction, the Court shall decide.
Atrticle 33 - Inter-State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions of the
Convention and the protocols thereto by another High Contracting Party.

Article 34 - Individual applications

The Court may receive applications from any person, non-governmental organisation or
group of individuals claiming to be the victim of a violation by one of the High Contracting
Parties of the rights set forth in the Convention or the protocols thereto. The High Contracting
Parties undertake not to hinder in any way the effective exercise of this right.

Article 35 - Admissibility criteria
The Court may only deal with the matter after all domestic remedies have been exhausted,

according to the generally recognised rules of international law, and within a period of
six months from the date on which the final decision was taken.

The Court shall not deal with any application submitted under Article 34 that

a is anonymous; or

b is substantially the same as a matter that has already been examined by the Court or has
already been submitted to another procedure of international investigation or settlement

and contains no relevant new information.

The Court shall declare inadmissible any individual application submitted under Article 34 if
it considers that :

a  the application is incompatible with the provisions of the Convention or the Protocols
thereto, manifestly ill-founded, or an abuse of the right of individual application; or

b the applicant has not suffered a significant disadvantage, unless respect for human rights
as defined in the Convention and the Protocols thereto requires an examination of the
application on the merits and provided that no case may be rejected on this ground
which has not been duly considered by a domestic tribunal.

The Court shall reject any application which it considers inadmissible under this Article. It
may do so at any stage of the proceedings.

Article 36 - Third party intervention
In all cases before a Chamber or the Grand Chamber, a High Contracting Party one of whose

nationals is an applicant shall have the right to submit written comments and to take part in
hearings.
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Article 32 - Compétence de la Cour

La compétence de la Cour s'étend a toutes les questions concernant l'interprétation et
l'application de la Convention et de ses protocoles qui lui seront soumises dans les conditions
prévues par les articles 33, 34, 46 et 47.

En cas de contestation sur le point de savoir si la Cour est compétente, la Cour décide.
Article 33 - Affaires interétatiques

Toute Haute Partie contractante peut saisir la Cour de tout manquement aux dispositions de
la Convention et de ses protocoles qu'elle croira pouvoir étre imputé a une autre Haute Partie
contractante.

Article 34 - Requétes individuelles

La Cour peut étre saisie d'une requéte par toute personne physique, toute organisation non
gouvernementale ou tout groupe de particuliers qui se prétend victime d'une violation par
I'une des Hautes Parties contractantes des droits reconnus dans la Convention ou ses
protocoles. Les Hautes Parties contractantes s'engagent a n'entraver par aucune mesure
l'exercice efficace de ce droit.

Atrticle 35 - Conditions de recevabilité

La Cour ne peut étre saisie qu'apres I'épuisement des voies de recours internes, tel qu'il est
entendu selon les principes de droit international généralement reconnus, et dans un délai de
six mois a partir de la date de la décision interne définitive.

La Cour ne retient aucune requéte individuelle introduite en application de l'article 34,
lorsque

a elle estanonyme; ou
b elle est essentiellement la méme qu'une requéte précédemment examinée par la Cour ou
déja soumise a une autre instance internationale d'enquéte ou de reglement, et si elle ne

contient pas de faits nouveaux.

La Cour déclare irrecevable toute requéte individuelle introduite en application de
I'article 34 lorsqu'elle estime:

a que la requéte est incompatible avec les dispositions de la Convention ou de ses
Protocoles, manifestement mal fondée ou abusive ; ou

b que le requérant n'a subi aucun préjudice important, sauf si le respect des droits de
I’homme garantis par la Convention et ses Protocoles exige un examen de la requéte au
fond et a condition de ne rejeter pour ce motif aucune affaire qui n'a pas été dtiment
examinée par un tribunal interne.

La Cour rejette toute requéte qu'elle consideére comme irrecevable par application du présent
article. Elle peut procéder ainsi a tout stade de la procédure.

Atrticle 36 - Tierce intervention
Dans toute affaire devant une Chambre ou la Grande Chambre, une Haute Partie contractante
dont un ressortissant est requérant a le droit de présenter des observations écrites et de

prendre part aux audiences.

10
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International Convention on the Elimination of All Forms of Racial
Discrimination, 7 March 1966, UNTS, vol. 660, p. 195 [extract]

Available at:

https://treaties.un.org/doc/Treaties/1969/03/19690312 08-49 AM/Ch_IV_2p.pdf
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INTERNATIONAL CONVENTION
ON THE ELIMINATION
OF ALL FORMS
OF RACIAL DISCRIMINATION

UNITED NATIONS
1966
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2. Accession shall be effected by the deposit of sn instrument of sccession with the
Secretary-0eneral of the United Nationa.

Article 1

1. This Convention shall enter into force on the thirtisth day after the date of the deposit
with the Becretary-General of the United Nations of the twenty-seventh instriment of
ratification or instrument of acceasion.

2 IﬂrﬂuhﬁtﬂﬂuMWImﬂmﬂrmdluhitmmmtﬂm
twenty-seventh inetrument of ratification or instrument of accession, the Comvention shall
enter into force on the thirtieth day after the date of the deposit of its osm instrument of
ratification or instrument of accession.

Article 20
b I The Becretary-General of the United Hations shall receive and circulates to all Btates which
are or may become Parties to thiz Comvention reservations made by States at the time of
ratification or accession. Any State which objects to the reservatlon shall, within a period of
ninety days from the dete of the said commundcstion, notify the Secretary-General that it does
not asoept it.
2. A reservation incompetihle with the object snd porpose of thiz Convention shall not be
permitted, mor shall a reservation the effect of which would inhibit the operation of sny of
the bodies esteblished by this Convention be allowed. A reservation shall be considered
incompetible or inhbibitive if st least two-thirds of the Btates Parties to this Comvention
ohject o it
3, Heservations may be withdrawn at any time by notificetion to this effect adiressed to the
Becretary-General. Buch notification shall take sffect on the date on which it is received.

dsticle B1

A Btate Party may denounce this Comvention by written noiification to the Becretary-Oeneral
of the United Hations. Demunciation shall take effect one yoar after the date of receipt of
the potification by the Becretary-Generil.

Article 28
Any dispute between two or more States Parties with respect to the interpretation or
epplication of this Convention, which is not settled by negotiation or by the procedures
expressly provided for in this Comvention, shall, at the request of any of the parties to the
dipgpute, be referred to the Internationeal Court of Justice for decielon, unless the disputants
aEree to snother mode of settlement.

drticle 23

1. A request for the revigion of thls Comventlon may be made at eny time by any State Party
oy mesng of & notification in writing sddressed to the Secretary-Gemerel of the United Naticna. '
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2 hucune rédsecve ineompatible mvee 1'objet et le bot de la prdsente Convention
fE EEra BgrToriEgs pon plus qu'sucune réserve gui murnit pour effet de parnlyser le
foncticnnement e 1'un gquelcongue ded arganes créds per Is Convention. Une rédserve sers
considérde comme rentrant fane les ceiégories Adfinles cl-dessuys 21 les deux tieTs au
moines des Etat® parties & la Conventicn dldvent des objecticns.

3. Les réserves peuvent £tro retirfes & tout scment par vole de notification
giregens sy Secrdtaire géndral. Ia notification prendrs effet & la dote de réception.

Article 21

Tour Etet partie peut dénoncer la présente Coovention par voie de potifieation
adressee 4y Secrétaire génsral de 1"Orgadisation des Mations Unies. La dénoncimtion
porieras effet un mi aprés la date & laguelle le Secrdtaire géndral en sura regu
notification.

Artiele 23

Tout 4iffdrend eprre deux ou plusisurs Etate parties touchant 1l'Iaterprdtation ou
1'applicaticn de ls presente Convention, qul n'aura pas £té pdzl# par vole de neégbcistion
o AU moyen deg procédures expressdment pedvues par ladite Convention, sers portéd, & 1a
requEte de toute partis mu giffirend, devant ls Cour imtermaticnaln de Justlee pour
gu'elle otatue & son sujet, & moins que lef parties au Aifférend ne conviennent d'un
autre wode de réglemsnt.

Arvicle 2

1. Tou: Etat partie peut formuler 4 tout moment une demande ds reviaion de la
présente Convention par vole de potification derite pdressde ay Becpdtaire céndral de
1'0Orgenisaticn des Haticos Unies.

£: L'Aseemblée gendrale de 1'Crganisaticn des Natione Uniee statuern sur les
zesures & prenire, le cas échémnt, au sujet de cetts demands.

Article 24

Le Secretalre géndral de 1'Organisation des Matlons Unies informers tous las Ftate
vigés au parseraphe 1 de 1'article 17 de la présente Convention :

al Des signatures appoedes 3 la présente Comvention et des instruments de
ratificazion ot d'sdhdsion déposcs conformément sux erticles 17 et 18;
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CraTha 19

1. FHaorvoamas HoEBeEDHME ECSTyOAST B ORAY HE TDHMAUATER NoHE MooAe OOETH HA
xpanenue lemepAfsRoMy cexpeTAp® Opramwsamms OfseimmeHmMx Hamel Asajgmarts cefs~
woll parefeEariorEol FPAMOTE HAR JONYMSHTAE O ITPHO O IHHSHNN .

2., Jza maxporo rooySapcTEa, RoTopoe paTHisIMpyer ERcToAmy® HoEBeNOD Mam
OpMooRANERTOR X Heft Mocde cIANM HAa XpAReEMe JBAINATE ceghucll paTmdsxammonmof
TPAMOTH MM JOKFWBHTE 0 NPHCOSINHeHNA, HACTOAUAR HOEBSHTMA BOTYORET B CHAY
A TpMAODaTMA feEs mocie cfAYM Ha XpaMeEMe ero cofcTBeEHOR PATHiMRATHOEHOH
PLAMOTH MAIM JOEFMENTHE O IIEHCOSTHN6HENH.

CraTne BO

1. Feneparsauil cexperTaps Opraswsamm O0beswEeRHuMT Hanouft DoaywaeT X paocu-
ARET BoeM POCYIADOTREM, HOTOTHE SEIRNTCR MAN MOTYT CTATE YUACTHHEAMK HEOTOHR-
mefl HomBeEmum, Texo? QroBODOH, OSGJANNWE COCYAADCTEAME B MOMSHT [ETHEMKRITHN
HEH TpMocoegEReHNE. Jbfce rocyjapoTiBo, BodpaEaNmes MPOTHE oOToBOPMK, JoAEEGS
B TOUaNNS JABAHOCTAR JHell o0 JHY BNESYKESANNOI'D HABSNEHMA YEeIOMHTE [MeHepais=
HOT'O CEKDSTRPS O TOM, YTo OHO He ODMHMMAST JAMEFD OUoBODKY.

2. UroBODKH, He COBMeCTHMME © Telsuy ¥ sajavaw sacTosmell Houpesmuy, He
ACOYCHADTCR, DABECO: KAK ¥ OUOBORHM, MOTYIHe MpaldsToTEOBATE paSorTe HRERNX-ARGO
Oprafon, COBJAHNMNY HA ocHOBAHWK Haorosmed Hofeesmoi. OroBopRE CMUTEETON HE=
ooEMBsTHMOR WIN mpenAToTEYImeR pafore, ecxm, mo kpafinefl wepe, mme TheTH ro-
SYIADATE=YUACTHAKOE HORSAHTMHN BORPASANT MDOTHE HEed.

3. OropopEr Mo'yT OHTE CHATH B ADd0oe Fpeud OYTeM CooTEeTITEYODEr: VEE[oMe-

EMA, HATPABNGHEHCOTO HE MuA DEEeDAIRHOrS CORpeTApPA. TARCe YEOJOMIOHES® BOTYIERET
B CHAY B [6ik @00 DOAFSeHNR.

CraTea 21

Haxgoe rocyIADCTBO-FUACTHHE MOEST JeHONCOHDOBATE HASTOAmy®D HoHmssmMo my-
TEM NHCBUSHHOrC YEeROMISHMA O ToM MeHepANRHOrC CeKpeTapA OpramMasmnn O00nemam=
HeREEx Hamedl. [JeRoRcamia BOTYOAST B oMIY WeDped OfMH Pof c0 DN DoNVHoEMA
yRegoutenss of sToM MeHeDEABENM CEN[DeTADEM.

Crarea E8

Jdoficf cnop MEEIY ABYMA MIN HeaNONREHME OOYIADCTBEAMN-TUSOTHHREMM OTHOCH-
TOALHO TONMOBAHMA AN NDHMeHeRNZ HacTosmefl Howmemmwn, Korvopuft e paspemen my-
TEM NePeroBoPOB KAR MPONSIYP, CHSMMANEHO IDeYCMOTDENHMY B Eacrosmefl Homsemmpmt,
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nepajasToR, Mo Tpefomamwe goicfl Ma oTopoE B sToM CMOpS, HE pe3pamedMe Memny-
HEpogHoro CYRR, E0AM OTOPOHHE B ANODS He IOTOBOPMANOR A0 Mwod enoaofe ypery-

MPOBAHNA .

Crares 83
1. TpeSoBamie o DopacuMoTpe EacToamefl HomBeMIDIM MoEeT OMTE BUNBNEYTO B apfon
BpeuME JD0EM PFOCYIAPCTEOM=-FURc THMMOM IVTeM NNCRMEHNOTO YEeJOMISHWA, HANDABRISH-
HOT'O HA MMA eHOPAILHOTO CeKpaTADR Oprasmmsames Ofsemmmedmex Hamuil.

£, Temepaxtmas Accamtaes Opranmsammn OSzeiwnersux Hamelt npmimmeT pelenye
O TOM, EANMe MOTH, OCAN TANOENE Heo(XoAMME, OJOAYET NDOBECTH B CBAAN o TAMIM
TpeloBanNeM .

CraTea 24

FeperaarEult cexpeTaps Opramwsamm OfzegwAesEax Heamwft coofmmeT BoeM ro-
OYIARpoTBEAM, JIOMANYTHM B OTYERTS 1 cTatsd 17 macrogmedl Hompewmos, odelyomme
OEEReHNA!

II O ODoIMCAEME, DATHIMRATHN X NMDMCOSIMESHNN, B COOTBETOCTEMM OO
crareTuy 17 ¥ 18;

®) _ o fATe BOTYIAERMA B OMAY HacTomme® HomBeHIHMH, B COOTBETOTEHM OO
oTaATRER 103

'E_'I o ocoofmeHMAX H SeRKIAPAMAY, MoAYUeHHENE B COOTESTOTEMH cO OTRTLALM
14, BO u B3;

4d) o jgeHoNcAmMSEX, B COOTBETCTEMM co oTaTheft B1.

Crarsa B5

1. Eacrosmaa HomBenmas, ascaxBormsl, womascmsdt, mvTakcin®, proorsfl ® dman-
myackull TekcTH KoTopoRl ABAMKTCA DABNO AFTEHTHWWEHME, XDANWTCA B apxeEe Opra-
Evaamos Ofwenmmenssat Hamef,

E. Tedepaxnuufl cexperaps Opramwsam O00zegwmenunx Hamult nmpenpoposIasT an-
BeDENENE KOMHH ERcToAmel HonBenmuM Boes PocyIRDOTBAM, MINHALIeEAmIM ¥ Jodof
wa xarTeroml, MOMARYTHX B TyRATe 1 orarter 17 HonBesmm.

B ¥EOCTOBEFEHHE UETD EMEenCoIMCABIAScd, IJOJNHEM cfpEscod FHoAHOMOYeRRNE
COOTEETCTHYEIMMY NDABMTEXLOTEANN, NOMIMCAIN HACTOANYK HoNBeNTHOO, OTHRPMTYE
nxn mommeanms 8 Huo-flopxe, cegruoro umpra THoAwu HEBATROOT MECTHIBCHT
WEOTOrD TOSA.
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tenga cbjeciones a una reserva notificard al Secretario General gue no la acepis, ¥ esia
notificacidn debard hacerse dsntro de los noventa dfas sigulontes a 1la Techa de la comi=
pieselidn del Becretario Oememal.

2« TNo ge aceptard ninguna reserva incompatible con el objeto y el propdsito de la presente
Conveneldn, nl se permitivd ningune reserva que pueds inhibir el funcionasmients de cuslquisrs
de los Srgancs establecidos en virtod de la presents Convencidn. Se considerard que une
regerve es incompatible o inhibitorism si, por lo menos, las dos terceras partes da los
Entados partes on ls Convencidn formulan objecionss a la misma.

3. Toda ressrva podrd ser retirads en cunlquisr moments, envidndope pars ello una notifi-
cacidn al Secreteric Gensral. Ests notificacidn surtird sfecto en la fechs de su recepoidn.

Articulg 21

Todo Estado parte podrd depunciar ia presente Convengldn medimnte motificacidn dirigide
2l Seeretario Genernl de las Haciones Unidas. Ia denomeis surtird efecto un afio despuds de
ls fecha sn gue el Secretario Geneysl hays recibideo la notiffcacidn.

Artdoule 22

Toda controversim entre dos o mis Estmdos partes con respects s la interprotacidn o s
1s aplicacidn de ls presente Convencidn, gue no sa Tesuslve medimnte negociaciones o medisnte
los proeedimientes gue se establecen expresssente on ella, serd sometids s la decisidn de 1o
Corte Internacional de Juaticia a instancia de coalgulera de las paties en la controversia,

A menos gue detas eonvengan en otro mode de solucionarle.

A - £

1. Tods Estadn parte podrd formilar en cuslguier tiempo uns demsnds de revisidn de ln
presente Convencidn por medio de notificacidn escrita dirigids sl Secretario General de las

Naciones Unides.
2, Lla Aspubles Genersl do las Nacicnes Unidss decifird achre laz medidac que doban tomarae,
sl liblere lugar, regpecto & tal desanda.

Artfeulo 2%

El Ssaretaric Osnemml de las Macions=s Unidas commicard s todos los Estadog menclonados
en ol pdrrafe 1 del artfculo 1T supra:

8] las firmas, mtificsciones y adhesiones conformes econ lo dispussto =n los
artfeuloas 17 ¥ 18;
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Vienna Convention on the Law of Treaties, 23 May 1969, UNTS, vol. 1155, p.
331 [extract]

Available at:

https://treaties.un.org/doc/Treaties/1980/01/19800127%2000-52%20AM/Ch_XXIII 01.pdf
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VIENNA CONVENTION
ON THE LAW OF TREATIES

@)

UNTTED YATH AN
1970
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PART I

INTRODUCTION

Article 1

Scope of the present Convention

The present Convention appliee to treaties between States.

Article 2

Use of terms

For the purposes of the present Convention:

(a)

(v)

(e)

(a)

(e)

(£)

"treaty" means an international agreement concluded between States in
written form and governed by international law, whether embodied in a
aingle instrument or in two or more related ingtruments and whatever
its particular designation;

Yratification", "acceptance", "approval and "acceseion" mean in each
oape the international act so named whereby a State eptablishes on the
international plane its consent to be bound by a treaty;

"ful]l powera" means a document emanating from the competent authority
of a State designating a person or persons to repreaent the State for
negotiating, adopting or authenticating the text of a treaty, for
expregoing the oconsent of the State to be bound by a treaty, or for
acoomplishing any other act with respect to a treaty;

"regervation" means a unilateral statement, however phrased or named,
made by a State, when signing, ratifying, accepting, approving or
acceding to a treaty, whersby it purporta to exolude or to modify the
legal effect of certain provisiong of the treaty in their spplioation
to that State;

"negotiating State" means a State which took part in the drawing up
and adoption of the text of the treaty;

*“contracting State" means a State which hae coneented to be bound hy

the treaty, whether or not the ireaty has entered into force;
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{(g) "party" means a State which has consented to be bound by the treaty and
for which the treaty is in force;
(h) ™hird State” means a State not a party to the treaty;

(i) "international organization" means an intergovernmental organization.

2. The provieione of paragraph 1 regarding the use of terms in the present
Convention are without prejudice to the use of those terms or to the meanings

which may be given to them in the internal law of any State.

Article 3

International agreements not within the scope
of the present Convention

The fact that the present Convention does not apply to international
agreemente concluded between States and other subjects of international law or
betwesn such other subjects of international law, or to international agreements
not in written form, shall not affect:

{a) the legal force of such agreements;

{(b) the application to them of any of the rules set forth in the present
Convention to which they would bes subject under international law
independently of the Convention;

{c) the application of the Convention to the relations of States as
between themselves under international agreements to which other

subjects of international law are also parties.

Article 4

Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the present
Convention to which treaties would be subject under international law
independently of the Conventiion, the Convention applies only to treaties which
are concluded by States after the entry intc force of the present Convention

with regard to such Staten.
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Article 30

Application of succemsive itreaties relating
to the same subject-matter

1. Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States parties to succespive itreaties relating to the pame

subject-matter shall be determined in accordance with the following paragraphe.

2, wWhen a treaty specifies that it is subject to, or that it is not to be
coneidered ag incompatible with, an earlier or later treaty, the provisions of

that other treaty prevail.

3. When all the parties io the earlier treaty are parties also to the later
treaty but the earlier treaty is not terminated or guspended in operation under
article 59, the earlier treaty epplies only to the extent that its provisions
are compatible with those of the later treaiy.

4. When the parties to the later treaty do mot include all the parties to the
earlier one:
(a) ag between States parties to both treaties the same rule applies as
in paragraph 3;
(b) as betwsen 2 State party to both treaties and a State party to only
one of the treatieas, the treaty to which both States are parties
governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of the
termination or suspension of the operation of & treaty under article 60 or to
any question of responsibility which may arise for a 3tate from the oonclusion
or application of a treaty the proviasions of which are incompatible with ite

obligations towards another State under another treaty.

SECTICN 3: INTERPRETATICON OF TREATIES

Article 11

General rule of jinterprstation

1. A treaty shall be interprated in good faith in accordance with the
ordinary meaning to be given to the torms of the treaty in their context and

Lz lle light of ite object mna p O,
&
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2. The context for the purpome of the interpretation of a treaty shall
comprige, in addition to the texi, inecluding itas preamble and annexes:
(a) any agreement relating to the treaty whicb was made between all
the parties in comnexion with the conclusion of the treaty;
(b) any inetrument which was made by one or more parties in connexion
with the conclusion of the treaty and accepted by the other partiee

as an instrument related to the treaty.

3, There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisione;
(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;
{c) any relevant rules of international law applicable in the relationa

between the partiee.

4. A special meaning shall be given to a term if it is established that the
parties so intended.

Article 32

Supplementary means of interpretation

Recourse may be had to pupplementary means of interpretation, including
the preparatory work of the treaty and tbe circumstances of ite conclusion, in
order to confirm the meanirng resulting from the application of article 31, or
to determine the meaning when the interpretation according to article 31:

{(a) 1leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unrsascnable.

Article 33

Interpretation of treaties authenticated in tiwe or

more languages

1. When a treaty has been authenticated 1n two or more languages, the text
i® equally suthoritative in each language, unless the {reaty providee or the
parties agree that, in case of divergence, a particular text shall prevail.
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Charter of the Islamic Conference, 4 March 1972, UNTS, vol. 914, p. 103
[extract]

Available at:

https://treaties.un.org/doc/Publication/UNTS/Volume%20914/volume-914-1-13039-
English.pdf

French version available at:

https://treaties.un.org/doc/Publication/UNTS/Volume%20914/volume-914-1-13039-
French.pdf
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No. 13039

MULTILATERAL

Charter of the Islamic Conference. Adopted by the Third
Islamic Conference of Foreign Ministers at Djidda, on
4 March 1972

Authentic texts: Arabic, English and French.

Registered by the General Secretariat of the Islamic Conference, acting
on behalf of the Parties, on 1 February 1974.

MULTILATERAL

Charte de la Conférence islamique. Adoptée par la Troi-
sitme Conférence islamique des Ministres des affaires
étrangeres, a Djedda, le 4 mars 1972

Textes authentiques : arabe, anglais et frangais.

Enregistrée par le Secrétariat général de la Conférence islamique, agis-
sant au nom des Parties, le ler février 1974.
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CHARTER' OF THE ISLAMIC CONFERENCE

IN THE NAME OF GOD THE MERCIFUL, THE COMPASSIONATE

The Representatives of:

The Kingdom of Afghanistan, Algerian Democratic and Popular Repub-
lic, State of the United Arab Emirates, State of Bahrain, Republic of Chad,
Arab Republic of Egypt, Republic of Guinea, Republic of Indonesia, Iran,
Hashemite Kingdom of Jordan, State of Kuwait, Republic of Lebanon, Lib-
yan Arab Republic, Malaysia, Republic of Mali, Islamic Republic of Mau-
ritania, Kingdom of Morocco, Republic of Niger, Oman Sultanate, Islamic
Republic of Pakistan, State of Qatar, Kingdom of Saudi Arabia, Republic of
Senegal, Republic of Sierra Leone, Democratic Republic of Somalia, Demo-
cratic Republic of Sudan, Syrian Arab Republic, Republic of Tunisia, Repub-
lic of Turkey, Yemen Arab Republic, meeting in Jeddah from 14 to 18
Moharram, 1392 AH (29 February-4 March, 1972),

Referring to the Conference of the Kings and Heads of State and Govern-
ment of Islamic countries held in Rabat between 9 and 12 Rajab, 1389 (22-
25 September, 1969);

Recalling the First Islamic Conference of Foreign Ministers held in Jeddah
from 15 to 17 Moharram, 1390 (23-25 March, 1970) and the Second Islamic
Conference of Foreign Ministers held in Karachi from 27 to 29 Shawal, 1390
(26-28 December, 1970);

Convinced that their common belief constitutes a strong factor for rappro-
chement and solidarity between Islamic people;

Resolved to preservé Islamic spiritual, ethical, social and economic values,
which will remain one of the important factors of achieving progress for man-
kind;

! Came into force on 28 February 1973, i.e. the date by which the following 16 States, representing a simple
majority of the States participating on the Third Islamic Conference of Foreign Ministers, had deposited their
instrument of ratification with the General Secretariat of the Islamic Conference, in accordance with article XIV:

. . Date of deposit Date of deposit
State of the instrument State of the instrument
Saudi Arabia .......... .. 0000aen.n 29Mar. 1972 | Qatar ...........eieeiiaeea s 24 Oct. 1972
Bahrain . ..........cipenniniiiinn, 29.Jun. 1972 | Pakistan ............coieiiunnnnnenn. .29 Oct. 1972
Somalia .. PN 12 Jul. 1972 | Jordan ............ceiiiiiiiiiian.t 19 Dec. 1972

Sudan . ... ..., 31Aug. 1972 | Oman ...........coivivieinianinnn. 19 Dec. 1972
United Arab Emirates ................ 3 Sep. 1972 | Egypt . viviiiiie i iinii e 20 Dec. 1972
Malaysia .......... weeevssee. --58Sep. 1972 | Libyan Arab Republic .. 7 Jan. 1973
Guinea . .. tivmecaeneew- 188ep. 1972 | Afghanistan ......... vees. . 2Feb. 1973
MOroCCo . v vvvii it i i 19Sep. 1972 [ Niger .....oiiiussivirinnnneseennn. .28 Feb. 1973

Subsequently, the following States deposited their instrument of ratification with the General Secretariat of
the Islamic Conference, to take effect on the date of such deposit:
‘ i ! . : Date of deposit of

State . . X . the instrument
Mali - 12 Mar. 1973
Tunisia .. 12Mar. 1973
Iran 9 Apr. 1973
(Confirming the declarations and reservations formulaf
of the adoption of the Charter.) .
Kuwait 5Jun. 1973
Senegal 3 Jan. 1974
13039
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Reaffirming their commitment to the U.N. Charter and fundamental Human
Rights, the purposes and principles of which provide the basis for fruitful
cooperation amongst all people;

Determined to consolidate the bonds of the prevailing brotherly and spiritual
friendship among their people, and to protect their freedom, and the common
legacy of their civilization founded particularly on the principles of justice, tol-
eration and non-discrimination;

In their endeavour to increase human well-being, progress and freedom
everywhere and resolved to unite their efforts in order to secure universal peace
which ensures security, freedom and justice for their people and all people
throughout the world;

Approve the present Charter of the Islamic Conference:

Article I. THE IsLaAMIC CONFERENCE

The member States do hereby establish the organization of ‘‘The Islamic
Conference.”

Article II.  OBJECTIVES AND PRINCIPLES

A) Objectives
The objectives of the Islamic Conference shall be:
1. to promote Islamic solidarity among member States;

2. to consolidate co-operation among member States in the economic, social,
cultural, scientific and other vital fields of activities, and to carry out
consultations among member States in international organizations;

3. to endeavour to eliminate racial segregation, discrimination and to eradicate
colonialism in all its forms;

4. to take necessary measures to support international peace and security
founded on justice;

5. to co-ordinate efforts for the safeguard of the Holy Places and support of the
struggle of the people of Palestine, and help them to regain their rights and
liberate their land;

6. to strengthen the struggle of all Moslem peoples with a view to safeguarding
their dignity, independence and national rights; and

7. to create a suitable atmosphere for the promotion of cooperation and
understanding among member States and other countries.

B) Principles
The member States decide and undertake that, in order to realize the objec-

tives mentioned in the previous paragraph, they shall be inspired and guided by
the following principles:

1. Total equality between member States;

2. Respect of the right of self-determination, and non-interference in the do-
mestic affairs of member States;

13039
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3. Respect of the sovereignty, independence and territorial integrity of each
member State;

4. Settlement of any conflict that may arise by peaceful means such as negotia-
tion, mediation, reconciliation or arbitration;

5. Abstention from the threat or use of force against the territorial integrity,
national unity or political independence of any member State.

Article 11l. CONFERENCE BODIES

The Islamic Conference is composed of:
1. the Conference of Kings and Heads of State and Government;
2. the Conference of Foreign Ministers, and
3. the General Secretariat and subsidiary organs.

Article IV. CONFERENCE OF KINGS AND HEADS OF STATE

The Conference of Kings and Heads of State and Government is the su-
preme authority in the organization and holds its meetings whenever the interest
of Moslem Nations warrants it to consider issues of vital concern to the Moslem
world and to co-ordinate the policy of the organization accordingly.

Article V. CONFERENCE OF FOREIGN MINISTERS

Conference Sessions

1. (a) The Islamic Conference shall be convened once a year or when the
need arises at the level of Ministers of Foreign Affairs or their officially
accredited representatives. The sessions shall be held in any one of the member
States;

(b) An extraordinary session may be convened at the request of any mem-
ber State or at the request of the Secretary-General, if approved by two-thirds of
the member States. The request may be circulated to all member States in order
to obtain the required approval; and

(¢) The Conference of Foreign Ministers has the right to recommend the
convening of a Conference of the Heads of State or Heads of Government. The
approval can be obtained for such a Conference by circulating the request to all
member States.

2. The Islamic Conference of Foreign Ministers shall be held for the
following purposes:

() To consider the means of implementing the general policy of the Conference;

(b) To review the progress in the implementation of resolutions adopted at pre-
vious sessions;

(¢) To adopt resolutions on matters of common interest in accordance with the
aims and objectives of the Conference set forth in this Charter;

() To discuss the report of the Financial Committee and approve the budget of
the Secretariat-General;
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(¢) 1. The Conference appoints the Secretary-General;

2. The Conference appoints three Assistants to the Secretary-General on
recommendation of the Secretary-General; and

3. In recommending his Assistants, the Secretary-General shall take into
due consideration their competence, integrity and dedication to the
Charter’s objectives as well as equitable geographical distribution.

() To fix the date and venue of the coming Conference of Foreign Ministers;
and

(¢g) To consider any issue affecting one or more of the member States whenever
a request to that effect is made, with a view to taking appropriate measures
in that respect.

3. Resolutions or recommendations of the Conference of Foreign Ministers
shall be adopted by a two-thirds majority.

4, Two-thirds of the member States in any session of the Conference of
Foreign Ministers shall form the quorum.

5. The Conference of Foreign Ministers decides the basic procedure which
it follows and which could be followed for the Conference of Kings and Heads of
State and Government, appoints a chairman for each session. This procedure is
also applied in subsidiary organs set up by the Conference of Kings and Heads of
State and Government and also by the Conference of Foreign Ministers.

Article VI. THE SECRETARIAT-GENERAL

1. The General Secretariat shall be headed by the Secretary-General
appointed by the Conference for a period of two years beginning from the date of
his appointment; he may be re-appointed for another period of two years only.

2. The Secretary-General shall appoint the staff of the General Secretariat
from among nationals of member States, paying due regard to their competence
and integrity, and in accordance with the principle of equitable geographical dis-
tribution.

3. In the performance of their duties, the Secretary-General, his Assist-
. ants, or the staff of the General Secretariat, shall not seek or receive instruc-
tions from any government or authority other than the Conference. They shall
refrain from taking any action that may be detrimental to their position as inter-
national officials responsible only to the Conference. Member States undertake
to respect this quality and the nature of their responsibilities, and shall not seek
to influence them in any way in the discharge of their responsibilities.

4. The Secretariat-General shall secure communications among member
States and offer facilities for consultations and exchange of views and the dis-
semination of information that have common significance to these States.

5. The headquarters of the Secretariat-General shall be in Jeddah pending
the liberation of ‘‘Bait Ul Maqdis’’ (Jerusalem).

6. The General Secretariat shall follow up the implementation of the reso-
lutions and recommendations of the Conference and report back to the Con-
ference. It shall also directly supply the member States with the working papers
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and memoranda through appropriate channels, within the framework of the res-
olutions and recommendations of the Conference.

7. The General Secretariat shall prepare the meetings of the Conference
through close collaboration with the host States on administrative and organiza-
tional matters.

8. In the light of the agreement on immunities and privileges to be
approved by the Conference:

(@) The Conference shall enjoy, in the member States, such legal capacity, im-
munities and privileges as may be necessary for the exercise of its functions
and the fulfilment of its objectives.

(b) Representatives of member States shall enjoy such immunities and privileges
as may be necessary for the exercise of their functions related to the Con-
ference.

(¢) The staff of the Conference shall enjoy the immunities and privileges neces-
sary for the performance of their duties as decided upon by the Conference.

Article VII. FINANCE

1. All expenses on the administration and activities of the Secretariat shall
be borne by member States according to their national incomes.

2. The Secretariat shall administer its financial affairs according to the
rules of procedure approved by the Conference of Foreign Ministers.

3. A Standing Financial Committee shall be formed by the Conference
from the accredited representatives of the participating States, and shall meet at
the Headquarters of the General Secretariat. This Committee shall in conjunc-
tion with the Secretary-General, prepare and supervise the budget of the General
Secretariat according to the regulations approved by the Conference of Foreign
Ministers.

Article VIII. MEMBERSHIP

The Organization of the Islamic Conference is composed of the States which
participated in the Conference of Kings and Heads of State and Government
held in Rabat and the Foreign Ministers’ Conference held in Jeddah, Karachi and
signatory to this Charter. Every Muslim state is eligible to join the Islamic
Conference on submitting an application expressing its desire and preparedness
to adopt this Charter. The application shall be deposited with the General Secre-
tariat, to be brought before the Foreign Ministers’ Conference at its first meeting
after the submission of the application. Membership shall take effect as of the time
of approval of the Conference by a two-thirds majority of the Conference
members.

Article 1X. IsLAMIC ORGANIZATIONS

The General Secretariat shall act within the framework of the present Char-
ter and with the approval of the Conference to consolidate relations between the
Islamic Conference and the Islamic organizations of International character and
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to realize cooperation in the service of the Islamic objectives approved by this
Charter.

Article X. WITHDRAWAL

1. Any member State may withdraw from the Islamic Conference by
sending a written notification to the Secretariat-General, to be communicated to
all member States.

2. The State applying for withdrawal shall be bound by its obligations until
the end of the fiscal year during which the application of withdrawal is
submitted. It shall also settle any other financial obligation due to the Con-
ference.

Article XI. AMENDMENT

Amendment to this Charter shall be made, if approved and ratified by a
two-thirds majority of the member States.

Article XII. INTERPRETATION
Any dispute that may arise in the interpretation, application or implemen-
tation of any article in the present Charter shall be settled peacefully, and in all
cases through consultations, negotiations, reconciliation or arbitration.
Article XIII. LANGUAGE
Languages of the Conference shall be Arabic, English and French.
Article XIV. RATIFICATION
This Charter shall be approved or ratified by member States in the
organization of the Islamic Conference in accordance with the current procedure
in their respective countries. This Charter goes into effect as of the date of depo-
sition of the instruments of ratification with the General Secretariat by a simple
majority of the States participating in the Third Islamic Conference of Foreign

Ministers held in Jeddah from 14 to 18 Moharram 1392 (29 February to 4 March
1972).
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DECLARATIONS and RESERVA- DECLARATIONS et RESERVES
TIONS formulated on the occasion formulées lors de I'adoption de la
of the adoption of the Charter Charte
CHAD TCHAD

[ARABIC TEXT — TEXTE ARABE]
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*‘Considering the secular nature of « La délégation du Tchad & la 3¢ Con-

the Republic of Chad, the Delegation of férence Islamique des Ministres des
Chad to the Islamic Conference of affaires étrangéres formule ses réser-

Foreign Ministers registers reservation
concerning the adoption of the Charter
of the Conference.

‘“However, due to the fact that this is
a problem which touches on the Consti-
tution of the Republic of Chad, the
adoption and ratification of the Charter
will be up to the National Assembly.”

ves en ce qui concerne les résolutions
de la Conférence, vu la laicité de la Ré-
_ publique du Tchad.

« Toutefois, du fait que c’est un pro-
bleme qui touche la Constitution qui
régit la République du Tchad, il appar-
tiendra a I’Assemblée nctionale de dé-
cider son adoption et sa ratification. »
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INDONESIA INDONESIE

[ARABIC TEXT — TEXTE ARABE]
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1974

L2

**In his statement last Wednesday,
the Chairman of my Delegation pro-
posed that the Conference be instituted
as a forum of co-operation and consul-
tation where all Moslem countries will
be in a position to fully participate. He
gave this Assembly several reasons in
support of his proposal. I shall not re-
peat them here. The Conference in its
wisdom has now decided that the Is-
lamic Conference shall be constituted as
an Organisation.

**The Republic of Indonesia is con-
stitutionally not based on any specific
religion. It is, therefore, very difficult
for the Republic of Indonesia to asso-
ciate itself formally—and withtout res-
ervations—with an organisation or
grouping which is based on a specific
religion. Accordingly, while at this stage
not being in a position to associate itself
as a full member, the Republic of Indo-
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« Dans ’allocution qu’il a prononcée
le mercredi dernier le chef de ma délé-
gation a suggéré que la Conférence soit
constituée sous forme d’un organe
d’entraide et de conseil de fagon a ce
que tous les pays musulmans puissent y
participer e_n}i‘erement en donnant aux
membres de la Conférence plusieurs
causes pour appuyer sa suggestion. Je
ne reyiendrai pas sur cela. La Confé-
re_:pt:g a décidé que la Conférence Isla-
miqug soit constituée comme une orga-
nisation,

« Statutairement la République de
I’'Indonésie n’est pas constituée sur une
religion déterminée. Il est donc difficile
a I'Indonésie de s’attacher officielle-
ment, et sans réserve, a une organisa-’
tion ou un organe basé sur une religion
déterminée. Pour cela, et malgré que
I’Indonésie, dans cette phase, n’est pas
en position lui permettant I'intégration
comme membre effectif, elie continuera
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nesia will continue its participation in

the work of the Conference in the qual-
ity of a participating Country, to the full
extent it is consistent with its Constitu-
tion. Furthermore, my Delegation be-
lieves that decisions of the Conference
are to be taken by consensus and have
a recommendative authority.”

IRAN

a participer aux activités de la Confé-
rence en qualité de pays membre. En
plus de cela, ma délégation pense que
les résolutions de la Conférence doi-
vent étre prises a ’'unanimité, et qu’elle
a le droit de vote. »

IRAN

[ARABIC TEXT — TEXTE ARABE]
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1. Charter of the Islamic Conference

«a) In view of the deletion of arti-
cle XII designed to establish in clear
terms that there shall exist no conflict
between the present Charter and the
Charter of the United Nations, and
basing itself on the provision of Arti-
cle 103 of the Charter of the United
Nations, the Government of Iran wishes
to confirm that any obligation that it
might assume as a result of the ratifica-
tion of the Charter of the Islamic Con-
ference shall be subject to, and not in
variance with, its rights and obligations
under the Charter of the United Na-
tions. In the case of a conflict between
the Charter of the Islamic Conference
and the Charter of the United Nations,
its obligations under the latter shall
prevail.

b) Decisions and recommendations
that may be adopted by the Conference
on the basis of the principles and objec-
tives of the Conference as inscribed in
the present Charter, shall be acceptable
in so far as they are consistent with,
and fall within the scope of the recom-
mendations and decisions of the appro-
priate organs of the United Nations.

“2. Decisions and recommendations
of the Third Session of the Islamic
Conference of Foreign Ministers

The reservation mentioned in (b)
above also applies to all decisions and
recommendations adopted by the Third
Session of the Islamic Conference of
Foreign Ministers.””
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« 1. La Charte de la Conférence Isla-

miqiie

«) Vul’abrogation de I’article 12 visant
a éviter toute contradiction entre la
Charte actuelle et celle des Nations
Unies, et sur les bases du texte de I’ Arti-
cle 103 de la Charte des Nations Unies,
le Gouvernement d’Iran désire préciser
que toute obligation qui lui incombe ré-
sultant de I’approbation de la Charte de
la Conférence Islamique, doit compatir
et non aller contre ses droits et ses obli-
gations conformément a la Charte des
Nations Unies. En cas de différence
entre la Charte de la Conférence Isla-
mique et celle des Nations Unies, la
priorité sera donnée a ses obligations
conformément a la Charte des Nations
Unies.

b) Les décisions et recommandations
qui seraient prises par la Conférence
sur la base des fondements et des buts
de la Conférence tels qu’ils figurent
dans la Charte actuelle seront admissi-
bles tant qu’ils sont conformes et ne
sortent pas du domaine des recomman-
dations et décisions des organes des
Nations Unies.

« 2. Décisions et Recommandations
de la 3¢ Conférence Islamique
des Ministres des affaires étran-
geres

La réserve formulée en b ci-dessus
indiquée s’applique a toutes les déci-
sions et recommandations prises par la
3¢ Conférence Islamique des Ministres
des affaires étrangeéres. »
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LEBANON

LIBAN

[ARABIC TEXT — TEXTE ARABE]
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‘‘Lebanon expresses its reservations
to all provisions which are contradic-
tory with its constitution, law, regula-
tions and political realities.

“‘Moreover, Lebanon expresses the
same reservations in relation to the
International Islamic News Agency,
concerning its future activities which
may be contradictory with Lebanon’s
Constitution, laws and political re-
alities. )

‘“All resolutions, recommendations
and communications emanating from
the Conference will be valid as far as
they are accepted explicitly by the
Lebanese Government and upon offi-
cial notification of this acceptance to
the General Secretariat.”

"o abdtal

« Le Liban formule ses réserves
quant a toutes les dispositions de la
Charte qui sont en contradiction avec
sa Constitution, ses lois, ses réglements
et ses réalités politiques.

« De plus le Liban émet les mémes
réserves en ce qui concerne I’Agence
Islamique internationale d’Informa-

.tion, en ce qui concerne ses activités

futures qui seraient en contradiction
avec sa Constitution, ses lois, et ses
réalités politiques.

« Toutes les résolutions, recomman-
dations et communiqués émanant de la
Conférence seront applicables dans la
mesure de leur acceptation expresse
par le Gouvernement libanais et apres
signification officielle de cette accepta-
tion au Secrétariat général. »
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TURKEY

TURQUIE

[ARABIC TEXT — TEXTE ARABE]
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“‘In the present work of drafting the
Charter we trust that the constitutional
position of a number of participants like
ourselves will be taken into considera-
tion ... When the Charter takes its
final shape, my Delegation will take
note of it and will submit it to my Gov-
ernment for a closer examination as to
what degree we may constitutionally
comply with the obligations financial
and otherwise, which will devolve from
it . .. As for the Resolutions, recom-
mendations and communications made
by the Conference, I would like to refer
to the reservations made by this Dele-
gation during the previous Conferences
of Rabat, Jeddah and Karachi.”
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« Dans la forme actuelle de la Charte
nous sommes certains que la situation
statutaire de plusieurs des participants
comme nous sera prise en considéra-
tion. Lorsque la Charte aura pris sa
forme finale, ma délégation s’y intéres-
sera et la présentera a mon Gouverne-
ment pour étude plus détaillée pour sa-
voir jusqu’oll nous pouvons tenir les
obligations financiéres et autres con-
formément a notre Statut. Quant aux
décisions, recommandations et com-
muniqués pris par la Conférence, je
voudrais signaler la réserve formulée
par cette délégation au cours des pré-
cédentes conférences a Rabat, Djeddah
et Karachi. »
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International Convention on the Suppression and Punishment of the Crime of
Apartheid, 30 November 1973, UNTS, vol. 1015, p. 243 [extract]

Available at:

https://treaties.un.org/doc/Publication/UNTS/Volume%201015/volume-1015-1-14861-
English.pdf

French version available at:

https://treaties.un.org/doc/Publication/UNTS/Volume%201015/volume-1015-1-14861-
French.pdf
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No. 14861

MULTILATERAL
International Convention on the Suppression and Punish-

ment of the Crime of Apartheid. Adopted by the

General Assembly of the United Nations on 30 Novem-
ber 1973

Authentic texts: English, French, Chinese, Russian and Spanish.
Registered ex officio on 18 July 1976.

MULTILATERAL

Convention internationale sur I’élimination et la répression
du crime d’apartheid. Adoptée par 1’Assemblée géné-
rale des Nations Unies le 30 novembre 1973

Iextes authentiques : anglais, frangais, chinois, russe et espagnol.
Enregistrée d’office le 18 juillet 1976.

Vol. 1015, 1-14861
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Article IX. 1. The Chairman of the Commission on Human Rights shall appoint a
group consisting of three members of the Commission on Human Rights, who are also
representatives of States Parties to the present Convention, to consider reports submitted
by States Parties in accordance with article V1L

2. If, among the members of the Commission on Human Rights, there are no
representatives of States Parties to the present Convention or if there are fewer than three
such representatives, the Secretary-General of the United Nations shall, after consulting
all States Parties to the Convention, designate a representative of the State Party or
representatives of the States Parties which are not members of the Commission on Human
Rights to take part in the work of the group established in accordance with paragraph 1 of
this article, until such time as representatives of the States Parties to the Convention are
elected to the Commission on Human Rights.

3. The group may meet for a period of not more than five days, either before the
opening or after the closing of the session of the Commission on Human Rights, to
consider the reports submitted in accordance with article VII.

Article X. 1. The States Parties to the present Convention empower the Commis-
sion on Human Rights:

(a) to request United Nations organs, when transmitting copies of petitions under arti-
cle 15 of the International Convention on the Elimination of All Forms of Racial
Discrimination, to draw its attention to complaints concerning acts which are
enumerated in article II of the present Convention;

(b) to prepare, on the basis of reports from competent organs of the United Nations and
periodic reports from States Parties to the present Convention, a list of individuals,
organizations, institutions and representatives of States which are alleged to be
responsible for the crimes enumerated in article II of the Convention, as well as those
against whom legal proceedings have been undertaken by States Parties to the
Convention;

(c) to request information from the competent United Nations organs concerning
measures taken by the authorities responsible for the administration of Trust and
Non-Self-Governing Territories, and all other Territories to which General Assembly
resolution 1514 (XV) of 14 December 1960 applies, with regard to such individuals
alleged to be responsible for crimes under article II of the Convention who are
believed to be under their territorial and administrative jurisdiction.

2. Pending the achievement of the objectives of the Declaration on the Granting of
Independence to Colonial Countries and Peoples, contained in General Assembly
resolution 1514 (XV), the provisions of the present Convention shall in no way limit the
right of petition granted to those peoples by other international instruments or by the
United Nations and its specialized agencies.

Article XI. 1. Acts enumerated in article II of the present Convention shall not be
considered political crimes for the purpose of extradition.

2. The States Parties to the present Convention undertake in such cases to grant
extradition in accordance with their legislation and with the treaties in force.

Article XII. Disputes between States Parties arising out of the interpretation,
application or implementation of the present Convention which have not been settled by
negotiation shall, at the request of the States Parties to the dispute, be brought before the
International Court of Justice, save where the parties to the dispute have agreed on some
other form of settlement.

Article XIII. The present Convention is open for signature by all States. Any State
which does not sign the Convention before its entry into force may accede to it.

Vol. 1015, 1-14861
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Convention on the Elimination of All Forms of Discrimination against Women,
18 December 1979, UNTS, vol. 1249, p. 13 [extract]

Available at:

https://treaties.un.org/doc/Treaties/1969/03/19690312%2008-49%20AM/Ch_IV_2p.pdf
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CONVENTION ON THE ELIMINATION OF ALL FORMS OF
DISCRIMINATION AGAINST WOMEN

CONVENTION SUR L’ELIMIN{\TIQN DE TOUTES LES FORMES
DE DISCRIMINATION A L’EGARD DES FEMMES

KOHBEHIIHA O JIUKBUTAIIUH BCEX ®OPM
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CONVENCION SOBRE LA ELIMINACION DE TODAS LAS
FORMAS DE DISCRIMINACION CONTRA LA MUJER
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Article 28

1. The Secretary-General of the United Nations shall receive and
circulate to all States the text of reservations made by States at the time of
ratification or accession.

2. A reservation incompatible with the object and purpose of the present
Convention shall not be permitted.

3. Reservations may be withdrawm at any time by notification to this
effect addressed to the Secretary-General of the United Nations, who shall then
inform all States thereof. Such notification shall take effect on the date on
which it is received.

Article 29

1. Any dispute between two or more States Parties concerning the
interpretation or application of the present Convention which is not settled
by negotiation shall, at the request of one of them, be submitted to
erbitration. If within six months from the date of the request for
arbitration the parties are unable to agree on the organization of the
arbitration, any one of those parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of the
Court.

2. Each State Party may at the time of signature or ratification of this
Convention or accession thereto declare that it does not consider itself bound
by paragraph 1 of this arbicle; The other States Parties shall not be bound by
that paragraph with respect to any State Party which has Me such a
reservation.
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3. Any State Party which has made a reservation in accordance with
paragraph 2 of this article may at any time withdraw that reservation by
notification to the Secretary-General of the United Nations.

Article 30

The present Convention, the Arabic, Chinese, English, French, Russian and
Spanish texts of which are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, duly authorized, have signed the
present Convention.

2] -
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Article 28

1. Le Secrétaire général de 1'Organisation des Nations Unies recevra et
communiquera & tous les Etats le texte des réserves qui auront &té€ faites au
moment de la ratification ou de 1'adhésion.

2. Aucune réserve incompatible avec l'objet et le but de la présente
Convention ne sera autorisée.

3. Les réserves peuvent &tre retirées & tout moment par voie de notifi-
cation adressée au Secrétaire général de 1'Organisation des Nations Unies,
lequel informe tous les Etats parties & la Convention. La notification prendra

effet & la date de réception.

Article 29

1. Tout différend entre deux ou plusieurs Etats parties concernant -
1'interprétation ou l'application de la présente Convention qui n'est pas réglé
par voie de négociation est soumis & l'arbitrage, & la demande de 1'un d'entre
eux. Si, dans les six mois qui suivent la date de la demande 4'arbitrage, les
parties ne parviennent pas & se mettre d'accord sur l'organisation de
1'arbitrage, l'une quelconque d'entre elles peut soumettre le différend & la
Cour internationale de Justice, en déposant une requéte conformément au Statut
de la Cour.

2. Tout Etat partie pourra, eu moment oll il signera la présente Convention,
la retifiera ou y adhérera, déclarer qu'il ne se considére pas 1ié par les
dispositions du paragraphe 1 du présent article. Les autres Etats parties ne
seront pas 1iés par lesdites dispositions envers un Etat partie qui aura formuld

une telle réserve.
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3. Tout Etat partie qui aura formulé une réserve conformément aux dispo-
sitions du paragraphe 2 du présent article pourrsa & tout moment lever cette
réserve par une notification adressée au Secrétaire général de 1'Organisation

des Nations Unies.

Article 30

La présente Convention, dont les textes en anglais, arabe, chinois,
espagnol, frangais et russe font &galement foi, sera déposée auprés du
Secrétaire général de 1'Organisation des Nations Unies.

EN FOI DE QUOI les soussignés, & ce diment habilités, ont signé la présente
Convention.
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Crartes 29

1, JlwGoii cnop Mexmy OBYMS MIU HECKONBKUMM TOCYXapCTBAMU-YJUBCTHU—
KaMu OTHOCHTENBHO TONKOBA&HMA MAM TNpUMEeHeHNAa HacTrosmelt Houmennum, ne
pemeHHHNl mMyTeu nNeperoBOpOB, NMepengaeTcs NO NMpoOCch6e ORHOI U3 CTOPOH HA
apOxTpaxHoe pasfuparenscTBo. ECAM B TeueHue mECTH MECHANEB C MOMEHTAa
nogauy 38ABNEHMA 06 ap6uUTpaxXHOM Dpas3fUpaTenkCTBe CTOPOHAM HE YRANOCh
MPUATH K COTIACHN OTHOCHMTENBHO OpraHusaumu apOUTPAXHOTO pPaséUpaTenbeT-—
Ba, Nnodad X3 9THX CTOPOH MOXeT nepenaTh NaHHHI cnop B MexnyHepomuuit
Cyn nyTreM momauy 3afBJeHUA B cooTBeTcTBUM co Craryrom Cyna.

2, Kaxgoe rocynapCTBO~yUQCTHUK MOXET BO BDeMA NONMUCAHUSA MU
parudukanuu Hacrosmeldl KouBeHIMM UNMU NPUCOenUHEHURA K Hell 3aABMTE O Toﬁ,
YTO OHO HE cuMTaeT celf CBABAHHHM OCA3ATENbCTBAMU, COREDPXAmMMMUCH B
nyHkTe 1 3Toll craTsu. Jpyrue rocymapcTBa-yuacTHUKM He HeCyT o6Asa-
TeNbCTB, BHTEKAWMMUX U3 YKA3BHHOTO MYHKTA REHHOX CTATEM, B OTHOWEHMM
KBKOTO-NNG0 rocynapcTBa-yuacTHUKE, CHEeNaBmero MOROGHYH OTrOBODKY.

3. Jln6oe rocynapCcTBO-YJYACTHUK, CHEN&BmNEE OTOBODKY B COOTBETCT-
BUM ¢ NyHKTOM 2 HacTtosamelf cTrarem, MOXeT B JINGQE€ BDEMA CHATH CBOKW Ord-

BODKY nOyTeM yBenomnexus I'eHepanbHOro cexkpeteps Opranusaumuu O6benvuHeH-
Hux Hanuii.

Crarsf 30

HacTtoAmad KOHMBeHUMA, TEKCTH KOTOpoli Ha aHIAMIICKOM, apalCKOM,
MCNAaHCKOM , KuUTalicKoM, pycckoM n PpaHnys3cKoM A3HKAX ABIAKWTCR PaBHO

ayTEeHTUYHHMK, CHAEeTCA H& XpaHeHUe TeHepaNbHOMY cexperapw OpraHusanun
O6renvHeHHNx Hamuii.

B YIOCTOBEPEHUE UE'0 nuxenonmucaBmuecs, BKONXHHM 06pasoM Ha TO
YOONMHOMOUEHHHNEe , noxnucany HaCcTOAMYW Kousennuw.

- 20 -
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Articulo 29

1. Toda controversia que surja entre dos o mfs Estados Partes con respecto a
la interpretacidén o aplicacién de la presente Convencién que no se solucione
mediante negociaciones se someterd al arbitraje a peticién de uno de ellos. Si en
el plazo de seis meses contados a partir de la fecha de presentacién de solicitud
de arbitraje las partes no consiguen ponerse de acuerdo sobre la forma del mismo,
cualguiera de las partes podré someter la controversia a la Corte Internacional de
Justicia, mediante una solicitud presentada de conformidad con el Estatuto de la
Corte. ' .

2, Todo Estado Parte, en el momento de la firma o ratificacién de la
presente Convencién o de su adhesién a la misma, podrd declarar que no se considera
obligado por el pirrafo 1 del presente articulo. Los demés Estados Partes no
estardn obligados por ese pdrrafo ante ningin Estado Parte que haya formulado esa
reserva, ' '
3. Todo Estado Parte que haya formilado la reserva prevista en el pirrafo 2

del presente artfculo podrd retirarla en cualquier momento notificéndolo al
Secretario General de las Naciones Unidas.

Articulo 30

La presente Convencién, cuyos textos en 4rabe, chino, espafiol, francés, inglés
y ruso son igualmente auténticos, se depositard en poder del Secretario General de
las Naciones Unidas.

EN TESTIMONIO DE LO CUAL, los infrascritos, debidamente autorizados, firman la

presente Convencién.

~20~-
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United Nations Convention on the Law of the Sea, 10 December 1982, UNTS,
vol. 1833, p. 396 [extract]

Available at:

https://treaties.un.org/doc/publication/unts/volume%201833/volume-1833-a-31363-
english.pdf

French version available at:

https://treaties.un.org/doc/Publication/UNTS/Volume%201833/volume-1834-A-31363-
French.pdf
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No. 31363

MULTILATERAL

United Nations Convention on the Law of the Sea (with an-
nexes, final act and proces-verbaux of rectification of the
final act dated 3 March 1986 and 26 July 1993). Con-
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508 United Nations — Treaty Series ¢ Nations Unies — Recueil des Traités 1994

PART XV

SETTLEMENT OF DISPUTES

SECTION 1., GENERAL PROVISIONS

Article 279
Obligation to settle disputes by peaceful means

States Parties shall settle any dispute between them concerning the
interpretation or -application of this Convention by peaceful means in
accordance with Article 2, paragraph 3, of the Charter of the United Nations
and, to this end, shall seek a solution by the means indicated in Article 33,

paragraph 1, of the Charter.

Article 280 .
Settlement of disputes by any peaceful means chosen by the parties

Nothing in this Part impairs the right of any States Parties to agree at
any time to settle a dispute between them concerning the interpretation or
application of this Convention by any peaceful means of their own choice.

Article 281
Procedure where no settlement has been reached by the parties

1. If the States Parties which are parties to a dispute concerning the
interpretation or application of this Convention have agreed to seek
settlement of the dispute by a peaceful means of their own choice, the
procedures provided for in this Part apply only where no settlement has been
reached by recourse to such means and the agreement between the parties does
not exclude any further procedure.

2. If the parties have also agreed on a time-limit, paragraph 1 applies
only upon the expiration of that time-limit.

Article 282
Obligations under general, regional or bilateral agreements

If the States Parties which are parties to a dispute concerning the
interpretation or application of this Convention have agreed, through a
general, regional or bilateral agreement or otherwise, that such dispute
shall, at the regquest of any party to the dispute, be submitted to a procedure
that entails a binding decision, that procedure shall apply in lieu of the
procedures provided for in this Part, unless the parties to the dispute
otherwise agree.

Article 283
Obligation to exchange views

1. When a dispute arises between States Parties concerning the
interpretation or application of this Convention, the parties to the dispute
shall proceed expeditiously to an exchange of views regarding its settlement
by negotiation or other peaceful means.

Vol. 1833, 1-31363
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1994 United Nations — Treaty Series + Nations Unies — Recueil des Traités 509

2. ‘The parties shzll also proceed expeditiously to an exchange of views
where a procedure for the settlement of such a dispute has been terminated
without a settlement or where a settlement has been reached and the

circumstances reguire consultation regarding the manner of implementing the
gettlement.,

Article 284
Conciliation

1. A State Party which is a party to a dispute concerning the
interpretation or application of this Convention may invite the other party or
parties to submit the dispute to conciliation in accordance with the procedure
under Annex V, section 1, or another conciliation procedure.

2. If the invitation is accepted and if the parties agree upon the

conciliation procedure to be applied, any party may submit the dispute to that
procedure.

3. If the invitation is not accepted or the parties do not agree upon
the procedure, the conciliation proceedings shall be deemed to be terminated.

4. Unless the parties otherwise agree, when a dispute has been
gubmitted to conciliation, the proceedings may be terminated only in
accordance with the agreed conciliation procedure.

Article 28%

Application of this gection to disputes submitted pursuant
to Part XI

This section applies to any dispute which pursuant to Part XI, section
5, is to be settled in accordance with procedures provided for in this Part.
If an entity other than a 5tate Party is a party to such a dispute, this
section applies mutatis mutandis.

SECTION 2. <COMPULSORY PROCEDURES ENTAILING BINDING DECISIONS

Article 286
Application of procedures under this section

8Subject to section 3, any dispute concerning the interpretation or
application of this Convention shall, where no settlement has been reached by
recourse to section 1, be submitted at the request of any party to the dispute
to the court or tribunal having jurisdiction under this section.

Article 287
Choice of procedure

1. Wwhen signing, ratifying or acceding to this Convention or at any
time thereafter, a State shall be free to choose, by means of a written
declaration, one or more of the following means for the settlement of disputes
concerning the interpretation or application of this Conventions

{a) the International Tribunal for the Law of the Sea established in
accordance with Annex VIj
{b} the International Court of Justice;

Vol. 1833, 1-31363
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Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 10 December 1984, UNTS, vol. 1465, p. 85 [extract]

Available at:

https://treaties.un.org/doc/Treaties/1987/06/19870626%2002-38%20AM/Ch_IV_9p.pdf
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CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

- CONVENTION CONTRE LA TORTURE ET AUTRES PEINES
OU TRAITEMENTS CRUELS, INHUMAINS OU DEGRADANTS

KOHBEHLIA ITPOTHB ITbITOK U APYI'X JXXECTOKIX,
BECYEJIOBEYHbIX NI YHVDKAIOIIIMX JOCTOUHCTBO
BHIOB OBPAIIIEHIM A 1 HAKA3SAHIA

CONVENCION CONTRA LA TORTURA Y OTROS TRATOS
O PENAS CRUELES, INHUMANOS O DEGRADANTES
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2, Each State Party shall make these offences punishable by
appropriate penalties which take into account their grave nature.

Article 5

1. Each State Party shall take such measures as may be
necessary to establish its jurisdiction over the offences referred to
in article 4 in the following cases:

(a) When the offences are committed in any territory under its
jurisdiction or on board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State
congiders it appropriate.

2. Each State Party shall likewise take such measures as may be
necessary to establish its jurisdiction over such offences in cases
where the alleged offender is present in any territory under its
jurisdiction and it does not extradite him pursuant to article 8 to
any of the States mentioned in paragraph 1 of this article.

3. This Convention does not exclude any criminal jurisdiction
exercised in accordance with internal law.

Article 6

1. Upon being satisfied, after an examination of information
available to it, that the circumstances so warrant, any State Party in
whose territory a person alleged to have committed any offence
referred to in article 4 is present shall take him into custody or
take other legal measures to ensure his presence. The custody and
other legal measures shall be as provided in the law of that State but
may be continued only for such time as is necessary to enable any
criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a preliminary inquiry into
the facts.

3. Any person in custody pursuant to paragraph 1 of this
article shall be assisted in communicating immediately with the
nearest appropriate representative of the State of which he is a
national, or, if he is a stateless person, with the representative of
the state where he usually resides.
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4. When a State, pursuant to this article, has taken a person
into custody, it shall immediately notify the States referred to in
article 5, paragraph 1, of the fact that such person is in custody and
of the circumstances which warrant his detention. The State which
makes the preliminary inquiry contemplated in paragraph 2 of this
article shall promptly report its findings to the said States and
shall indicate whether it intends to exercise jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction a
person alleged to have committed any offence referred to in article 4
is found shall in the cases contemplated in article 5, if it does not
extradite him, submit the case to its competent authorities for the
purpose of prosecution.

2. These authorities shall take their decision in the same
manner as in the case of any ordinary offence of a serious nature
under the law of that State. 1In the cases referred to in article 5,
paragraph 2, the standards of evidence required for prosecution and
conviction shall in no way be less stringent than those which apply in
the cases referred to in article 5, paragraph 1.

3. Any person regarding whom proceedings are brought in
connection with any of the offences referred to in article 4 shall be
guaranteed fair treatment at all stages of the proceedings.

Article 8

1. The offences referred to in article 4 shall be deemed to be
included as extraditable offences in any extradition treaty existing
between States Parties. States Parties undertake to include such
offences as extraditable offences in every extradition treaty to be
concluded between them.

2. If a State pParty which makes extradition conditional on the
existence of a treaty receives a request for extradition from another
State Party with which it has no extradition treaty, it may consider
this Convention as the legal basis for extradition in respect of such
offences, Extradition shall be subject to the other conditions
provided by the law of the requested State.

3. States Parties which do not make extradition conditional on
the existence of a treaty shall recognize such offences as
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reservation by notification to the Secretary-General of the United
Nations.

Article 29

p = Any State Party to this Convention may propose an amendment
and file it with the Secretary-General of the United Nationas. The
Secretary-General shall thereupon communicate the proposed amendment
to the States Parties with a request that they notify him whether they
favour a conference of States Parties for the purpose of considering
and voting upon the proposal. In the event that within four months
from the date of such communication at least one third of the States
Parties favours such a conference, the Secretary-General shall convene
the conference under the auspices of the United Nations. Any
amendment adopted by a majority of the States Parties present and
voting at the conference shall be submitted by the Secretary-General
to all the States Parties for acceptance.

2. An amendment adopted in accordance with paragraph 1 of this
article shall enter into force when two thirds of the States Parties
to this Convention have notified the Secretary-General of the United
Nations that they have accepted it in accordance with their respective
constitutional processes,

3. When amendments enter into force, they shall be binding on

those States Parties which have accepted them, other States Parties
still being bound by the provisions of this Convention and any earlier
amendments which they have accepted.

Article 30

1. Any dispute between two or more States Parties concerning
the interpretation or application of this Convention which cannot be
settled through negotiation shall, at the request of one of them, be
submitted to arbitration. If within six monthe from the date of the
request for arbitration the Parties are unable to agree on the
organization of the arbitration, any one of those Parties may refer
the dispute to the International Court of Justice by request in
conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification of
this Convention or accession thereto, declare that it does not
congsider itself bound by paragraph 1 of this article. The other
States Parties shall not be bound by paragraph 1 of this article with
respect to any State Party having made such a reservation.
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3. Any State Party having made a reservation in accordance with
paragraph 2 of this article may at any time withdraw this reservation
by notification to the Secretary-General of the United Nations.

Article 31

1. A State Party may denounce this Convention by written
notification to the Secretary-General of the United Nations,
Denunciation becomes effective one year after the date of receipt of
the notification by the Secretary-General.

2. Such a denunciation shall not have the effect of releasing
the State Party from its obligations under this Convention in regard
to any act or omission which occurs prior to the date at which the
denunciation becomes effective, nor shall denunciation prejudice in
any way the continued consideration of any matter which is already
under consideration by the Committee prior to the date at which the
denunciation becomes effective.

3. Following the date at which the denunciation of a State

Party becomes effective, the Committee shall not commence
consideration of any new matter regarding that State.

Article 32
The Secretary-General of the United Nations shall inform all
States Members of the United Nations and all States which have signed

this Convention or acceded to it of the following:

(a) Signatures, ratifications and accessions under articles 25
and 263

(b) The date of entry into force of this Convention under
article 27 and the date of the entry into force of any amendments
under article 29;

(c) Denunciations under article 31.
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Article 30

1. Tout différend entre deux ou plus des Etats parties
concernant l'interprétation ou l'application de la présente Convention
qui ne peut pas &tre réglé par voie de négociation est soumis a
l'arbitrage & la demande de 1l'un d'entre eux. Si, dans les six mois
qui suivent la date de la demande d'arbitrage, les parties ne
parviennent pas i se mettre d'accord sur l'organisation de
l'arbitrage, l'une quelconque d'entre elles peut soumettre le
différend & la Cour internationale de Justice en déposant une requéte
conformément au Statut de la Cour.

2. Chaque Etat pourra, au moment ou il signera ou ratifiera la
présente Convention ou y adhérera, déclarer qu'il ne se considére pas
1ié par les dispositions du paragraphe 1 du présent article. Les
autres Etats parties ne seront pas liés par lesdites dispositions
envers tout Etat partie qui aura formulé une telle réserve.

3. Tout Etat partie qui aura formulé une réserve conformément
aux dispositions du paragraphe 2 du présent article pourra & tout
moment lever cette réserve par une notification adressée au Secrétaire
général de 1'Organisation des Nations Unies.

Article 31

1. Un BEtat partie pourra dénoncer la présente Convention par
notification écrite adressée au Secrétaire général de 1'Organisation
des Nations Unies. La dénonciation prend effet un an aprés la date A
laquelle la notification aura été regue par le Secrétaire général.

2. Une telle dénonciation ne libérera pas 1'Etat partie des
obligations qui lui incombent en vertu de la présente Convention en ce
qui concerne tout acte ou toute omission commis avant la date a
laquelle la dénonciation prendra effet; elle ne fera nullement
obstacle & la poursuite de l'examen de toute question dont le Comité
était déjd saisi A la date 3 laguelle la dénonciation a pris effet.

3. Aprés la date 3 laguelle la dénonciation par un Etat partie

prend effet, le Comité n'entreprend l'examen d'aucune question
nouvelle concernant cet Etat.
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Crates 29

1. Jln6oe T'ocymapCTBO-YUACTHHK HacToAume# KoHBEHIHH MOXeT
[IDEOJIOXUTE MONPaBKY M MNPEICTaBUTE €€ ['eHepaslbHOMY CEKPEeTapi
Opranuzauuud O06penuHeHHbXx Hanuiti. T'eHepanpHuil cexperaph Opra-
Hu3anuH O6BedUHEHHHX HaluMi IpenpoBOoXOaeT 3aTeM NPENJIOKEeHHYI
[IONpaBKy rocynapCTBaM-y4acCTHHKaM C OPOCBOOM COOOMHUTE eMmy,
BLHICKA3LIBAIOTCA JIM OHM 34 CO3HB KoHDepeHUUM rocymapCTB-ydacTHHU-
KOB C LEJbl PaCCMOTPEHHUA 3TOIO MNPEIJIOXEHUA U NPOBEOeHHUA MO
HEeMY [OJIoOCOBaHHA. ECAM B TeyeHHE YeTHpeX MECALEB C OaTH Ha-
OpaBJIEHHR TaKOIr'O MHCBMA 10 KpaiHel Mepe OIHa TPpeTh ocylapcTB-
YYaCTHHKOB BHICKAXETCA 3a Takyw KoHPepeHUHI, ['eHepaJibHbit cexpe-
Tapk co3nBaeT KoHbepeHuuwo mnom 2rumoi Oprarusauuy 06BeOUMHEHHBX
Hamuft, Jlwbasa nomnpaBka, NPHHATAA OOJNBUMMHCTBOM COCYyIapCTB-y4yacT-
HHKOB, IPDHCYTCTBYOMMX M Yy4YacTBYOWHX B IOJIOCOBAHMH Ha JTOH KOH-
r:bepem.um, npengcrasisgeTrcsa I‘eHepaJIBHHM cekxperapeM BCéeM rocyuap-
CTBaM-YYaCTHHKAM Ha YTBEDPXKISHHE.

2. llonpaBka, NPHHATAA B COOTBETCTBHUM C MYHKTOM 1 HacTOA-
mer CTaThH, BCTYIaeT B CHIY IIOCJIe TOr'O, Kak OBEe TDPETH Iocy-
IADPCTB-YYACTHHUKOB HacToAmern KoHBeRIHH yBeIOOMAT ['€eHepaJibHOI'o
cekpertapa Opranuszauun O6bemuHeHHHX Hauuf o NMDUHATHH UMM OaH-
HOM MOND&BKH B COOTBETCTBHMH CO CBOHMMH KOHCTHTYILMOHHBMH IpPO-
IenypaMu.

3. HKorpa nompaBKy BCTYIaOT B CHIY, OHH CTaHOBATCA 06a-
3aTeJIBHEIMH IJIA TeX rocynapCTB-Yy4YaCTHHKOB, KOTODbIE HX INPHHAMH,
a 1A OPYIrHX IOCYyIdapCTB-YYaCTHUKOB OCTaKNTCA 06A3aTENBHBIMH Te
IIOJIOXEHMA HacToAmer KoHBeHUMM K Jobhle NpenuwecTBYKWHE MONDPaBKH,
KOTOpble OBUIM MMH TIDHHATH .

Crarsa 30

1. Jlo6o#t cnop Mexny IOBYMA Hau 6oJjiee rocymapCcTBaMH-YYacT-
HUKAMH B OTHOMEHHH TOJKOBAHHA HJIHM [IPHUMEHEHHA HacTosumern KoHBeH-
UMM, KOTODHI He MOXeT OhTh yperyavpoBaH NyTEM I1€eperoBopoB, ne-
penaeTca Mo npochkbe OZHOIQ M3 HHX HA apburpax. EcCJaH B TedeHue
HecTH MECHLEeB ¢ JaTh nomauyd npockObl 06 apbUTpaxe CTOPOHbH He B
COCTOAHHH NDHUATH K COIJIANEHHK I[I0 BONPOCcy 06 oprasHusauuu apbHT-
paxa, O npocebe JmbGOR U3 CTODOH CIIOP MOXeT OnTH [EepenaH B
MexnyHapornueit Cyn B COOTBETCTBHM cO Cratyrom Cyma.

2. Kaxnoe I'ocynapcTBO INpPH MNOONHMCAHHUHM MM paTHOUKALNH
HacToAmelk KOHBeHUMH WM IIPDH NDHMCOEOUHEHHH K Hell MoXeT cIesnaTh
3aABJIEHHE O TOM, UYTO OHO He cuuTaeT cebAs 06A3aHHBM MOJIOKEHUS-
MH NYHKTa 1 HacToAmel crare¥. Jpyrve rocymapcTBa-y4acTHUKH
He OyIOyT CBA3aHH IOJOXEHHAMH MYHKTa 1 HAcCTOAMER cTaThd B OT-
HomeHHH Jiwboro I'ocymapcTBa-ydyaCTHHKA, CHOENABMErQo Ta&KYKD Or'OBOD-
Ky .
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3. Jiwboe I'ocynmapcTBO-YYaACTHHK, chejlaBuiee OI'OBOPKY B
COOTBETCTBUM C MNYHKTOM 2 HacTofAmel cTaTbH, MOXeT B Jwboe Bpe-
MA CHATH CBOK OLOBODKY, yBemoMuB 06 5TOM I'eHEDaNBHOrO Cekpe-
Tapa Oprasusauuyd O6pemuHeHHbX Halu.

Crarea 31

1. Jiowb6oe TocymapCTBO-YUYACTHHK MOXET OEHOHCHPOBATEB HaC-
ToANY0w KOHBEHUHO MNYTEM MUCBMEHHOIO YBeIOOMIeHHA ['eHepanBHOrO
cekperapa Opranusauuy O0benuHEHHbX Hauuf. JIeHOHCAlLMA BCTYIaeT
B CHJIY MO HCTEUEeHHM roIa [IOCJe MNOJNIYUeHHA yBemoMneHusa [exepalib-
HEIM CeKpeTapeM.

2. Taxkasa ImeHoHcauua He ocBoGoxmaeT ['ocymapCcTBO-y4uacCcTHHKA
OT ero ofAzarenbcTB N0 HacTogfmed KoHBeHIMH 3a moboe IeRcTBHE
WKW YIYyuWEHHE, KOTOPOE HMMEJIO MECTO OO IaThl BCTYIJIEHHA IeHOHCa-
UMM B CHJIY, U OEHOHCAUHA HHKOMM 00pas3oM HEe HEHOCHT ymepba Ipo-
IOIKaKHEMYCH DACCMOTDEHHK JIOGOrO BOMpPOCa, KOTODHA ykKe paccMarT-
puBajica KOMHUTETOM IO HATH BCTYIVIEHHA NEHOHCAUHWH B CHIY.

3, [Ilocsie paThH BCTYIUIEHHA B CHJIY IEHOHCAUMH IJIA KaKOro-
Jmbo I'ocynmapcTBa-y4yacTHHKA KOMHTET HE HAUHMHAET DAaCCMOTDEHHA
HOBHIX BONPOCOB, KacaomuxcA HaHHOTO I'ocymapcTsa.

CraTpa 32

TeuepanpHeit cexperappk Opranuzauvy OCpennHeHHHNX Hanun
coobmaeT BceM rocymapcTBaMmM - uneHaM OpraHuzalnd O6EenuHeHHBIX
Hauuft ¥ BCeM rocynapcTBaM, NOANHCABHMM HACTOAWMYW KOHBEHLHID WM
OPHCOIHHHUBUIMMCA K HeFI, CBEIEHHA O

a) nomnucaHuM, DPaTHOUKALKMH H NPHUCOEOHHEHHWH B COOTBETCT-
BHH CO CTaThAMH 25 u 26;

b) nare BCTYNJIEHUA B CHJY HacToAmeR KOHBEHLUMM B COOTBET-
CTBHM CO CTaTeell 27 M JaTe BCTYIICEHMA B CHAY JNOHX MONPABOK B
COOTBETCTBHH CO CTaThel 29;

Cc) IOeHOHcaUMAX B COOTBETCTBHMH CO craTheit 31.

Cratpsa 33

1. Hactosmasa KOHBEHUHMA, aHIAXMNCKUM, apalCKUR, HCHNaHCKHUR,
KHTaNCKHA, DYCCKHI KM OPaHILY3CKHR TEKCTH KOTOPOH ABJAKTCA PaBHO
ayTEeHTHYHbMH, cHaeTcd Ha XpaHeHue I'eHepanbHOMy cekperapp Opra-
Husauuy O6renuHeHHbX Hauuit,

2. T'eHepanpHbil cexperapp Opranusauun Ob6pemuHeHHbX Hauu#

HaIIpDaBJIAET 3aBEPeHHHEe JK3eMIIAPH HacToAmer KOHBEHIHHM BCEM I'ocy-
DapcTBaM. ;
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Articulo 30

1. Las controversias gqve surjan entre dos o mis Estados Partes con
respecto a la interpretacién o aplicacién de la presente Convencién, que no
puedan solucionarse mediante negociaciones, se someterdn a arbitraje, a
peticién de uno de ellos. Si en el plazo de seis meses contados a partir de la
fecha de presentacién de la solicitud de arbitraje las Partes no consiguen
ponerse de acuerdo sobre la forma del mismo, cualquiera de las Partes podrd
someter la controversia a la Corte Internacional de Justicia, mediante una
solicitud presentada de conformidad con el Estatuto de la Corte.

2, Todo Estado, en el momento de la firma o ratificacién de la presente
Convencién o de su adhesidén a la misma, podrd declarar que no se considera
obligado por el pérrafo 1l del pregente artfculo. Los demis Estados Partes no
estarin obligados por dicho pérrafo ante ningdn Estado Parte que haya formulado
dicha reserva.

3., Todo Estado Parte que haya formulado la reserva prevista en el
pérrafo 2 del presente articulo podré retirarla en cualquier momento
notificédndolo al Secretario General de las Naciones Unidas.

Articulo 31

1. Todo Estado Parte podré denunciar la presente Convencién mediante
notificacién hecha por escrito al Secretario General de las Naciones Unidas,
La denuncia surtird efecto un afio después de la fecha en que la notificacién
haya sido recibida por el Secretario General.

2. Dicha denuncia no eximird al Bstado Parte de las obligaciocnes que le
impone la presente Convencién con respecto a toda accién u omisién ocurrida
antes de la fecha en que haya surtido efecto la denuncia, ni la denuncia
entrafiard tampoco la suspensién del examen de cualquier asunto que el Comité
haya empezado a examinar antes de la fecha en que surta efecto la denuncia.

3. A partir de la fecha en que surta efecto la denuncia de un Estado
Parte, el Comité no iniciard el examen de ninglin nuevo asunto referente a
ese Estado.

Artfculo 32
Bl Secretario General de las Naciones Unidas comunicard a todos los
Bstados Miembros de las Naciones Unidas y a todos los Estados que hayan firmado

la presente Convencién o se hayan adherido a ella:

a) Las firmas, ratificaciones y adhesiones con arreglo a los
articulos 25 y 263

b) La fecha de entrada en vigor de la presente Convencién con arreglo. al
articulo 27, y la fecha de entrada en vigor de las enmiendas con arreglo al
articulo 29;

¢) Las denuncias con arreglo al articulo 31.

Articulo 33

1. La presente Convencibn, cuyos textos en Arabe, chino, espafiol,
francés, inglés y ruso son igualmente auténticos, se depositard en poder del
Secretario General de las Naciones Unidas,

2. El Secretario General de las Naciones Unidas remitird copias
certificadas de la presente Convencidén a todos los Egtados.

-1l
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International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, 18 December 1990, UNTS, vol. 2220,
p. 3 [extract]

Available at:

https://treaties.un.org/doc/Treaties/1990/12/19901218%2008-12%20AM/Ch IV 13p.pdf
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Article 91

1. The Secretary-General of the United Nations shall receive and

circulate to all States the text of reservations made by States at the
time of signature, ratification or accession.

2. A reservation incompatible with the object and purpose of the
present Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notification to
this effect addressed to the Secretary-General of the United Nations, who
shall then inform all States thereof. Such notification shall take
effect on the date on which it is received.

Article 92

1. Any dispute between two or more States Parties concerning the
interpretation or application of the present Convention that is not
settled by negotiation shall, at the request of one of them, be submitted
to arbitration. If within six months from the date of the request for
arbitration the Parties are unable to agree on the organization of the
arbitration, any one of those Parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute
of the Court.

2. Each State Party may at the time of signature or ratification
of the present Convention or accession thereto declare that it does not
consider itself bound by paragraph 1 of the present article. The other
States Parties shall not be bound by that paragraph with respect to any
State Party that has made such a declaration.

3. Any State Party that has made a declaration in accordance with
paragraph 2 of the present article may at any time withdraw that
declaration by notification to the Secretary-General of the United
Nations.

Article 93
1. The present Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be

deposited with the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall. transmit
certified copies of the present Convention to all States.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly

authorized thereto by their respective Governments, have signed the
present Convention.
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Article 92

1. Tout différend entre deux ou plusieurs Etats parties concernant
l'interprétation ou l'application de la présente Convention qui n'est pas
réglé par voie de négociation sera soumis a l'arbitrage, & la demande de
1'un d'entre eux. 8Si, dans les six mois qui suivent la date de la
demande d'arbitrage, les parties ne parviennent pas a se mettre d'accord
sur l'organisation de l'arbitrage, l'une gquelcongue d'entre elles pourra
soumettre le différend & la Cour internationale de Justice, en déposant
une requéte conformément au Statut de la Cour.

2. Tout Etat partie pourra, au moment ol il signera la présente
Convention, la ratifiera ou y adhérera, déclarer qu'il ne se considére
pas 1ié par les dispositions du paragraphe 1 du présent article. Les
autres Etats parties ne seront pas liés par lesdites dispositions envers
un Etat partie qui aura formulé une telle déclaration.

3. Tout Etat partie qui aura formulé une déclaration conformément
aux dispositions du paragraphe 2 du présent article pourra a tout moment
retirer cette déclaration par voie de notification adressée au Secrétaire
général de 1'Organisation des Nations Unies.

Article 93

1. La présente Convention, dont les textes anglais, arabe,
chinois, espagnol, frangais et russe font également foi, sera déposée
auprés du Secrétaire général de l'Organisation des Nations Unies.

2. Le Secrétaire général de l'Organisation des Nations Unies
transmettra une copie certifiée conforme de la présente Convention a tous
les Etats.

EN FOI DE QUOI les plénipotentiaires soussignés, diGment habilités
par leurs gouvernements respectifs, ont signé la présente Convention.
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3. OroBODKH MOTYT GHTb CHATH B JI0GOe BpeMs IyTeM COOTBEeTCTBYHero
YBenoMiieHNs!, HAMPABJIEHHOrO Ha MM I'eHepPANILHOFO CeKpeTaps OpraHM3aLMu
O6benyHeHHHX Hauui, KOTODHI 3aTeM coofmaeT o6 3ToM BceM oCyZapcTBaM-
Y4YacTHMKaM. Takoe yBeAOMIIeHMe BCTYTIaeT B CWIy CO JHA ero NoJyueHWus.

Crates 92

1. JhoSoi crnop Mexzy ABYMA WiM HECKOJIbKMMHM ['OCy[apCTBaMM-Yy4aCTHHUKaMM
OTHOCHTEJIbHO TOJIKOBaHMS WM NpUMeHeHMs HacTosmed KOHBEHLMM, He pemeHHHN
Ty'TeM neperoBopoB, MepefaeTcsl Mo NMpoch6e OHHOrO M3 HUX Ha apSHTpaxHoe
pa3oupaTenbCTBO. EC/M B TeuyeHue MeCTH MeCsSUEeB C AATH NOAAYM 3asBlieHHA O6
apGMTpaxHOM pa3o6HpaTelSIbCTBe CTOPOHaM He YAAaJioCch NMPHMATH K Coraacuio
OTHOCHUTEJIbHO OpraHv3saugu apcwrpanlor'o paaﬁnparenbc'rsa, Juosass K3 ITUX
CTOPOH MOXeT nepefaTh RaHHHM cnop B MexmyHapoguu¥v Cyn IyTeM NOAauM
3asiBJIEHHs. B COOTBETCTBMM CO CTaTyToM Cypa.

2. Kampgoe I'ocynapCTBO-YYACTHUK MOXeT BO BpeMsl NOMNMCAHKS WIIK
paTuduKaLMM HacTosmed KOHBEHLUMM WIM NIPUCOEMMHEHUS K Hedl 3asfBUTh O TOM, 4TO
OHO He CUYMWTaeT ce6s CBA3AHHHM O6GsA3aTelfiIbCTBaMM, COAEpPXaIMMMCS B NMyHKTe 1
HacTosamen cTraTeu. Jpyrue I'oCynapCTBa-YUYaCTHMKM He CUMTAKT Ce6s CBA3AHHHMM

NOJIOXeHUAMM TTyHKTa 1 HacTofllle CTaTbWM B OTHOWEHWU KAKOro-JM6O TocypapctBa-
y4yacTHUKA, CAeJiaBmero rnogoSHoe 3asiBJIeHWe.

3. Jno6oe I'oCyAapCTBO-YYaCTHUK, CheJlasmee 3asiBJieHHe B COOTBETCTBUM C
MYHKTOM 2 HACTOSIed CTATbW, MOXeT B JI060€ BPEMsi aHHYJIMPOBATb CBOe 3asiBJieHHe
MyTeM ybeAoMwIieHNUss TeHepaslbHOro cexkpeTaps OpraHusauuu O6beAMHeHHHX Haumi.

Cratba 93

1. Hacrosmasa KOHBEHUMSI, TEKCTH KOTOPOM HA AHTJMIACKOM, apaGCKOM,
WCMAHCKOM, KMTAMCKOM, DPYCCKOM M (Pa3i[y3CKOM fA3HKAX SIBJIAIOTCH PAaBHO
AYTEHTHYHHMH, COAeTCs Ha XpaHeHMe I'eHepaJIbHOMy CeKpeTapw OpraHu3auunu
O6beAnHeHHHX Hauui.

2. TeHepanuHHi cekpeTapb OpraHusauuuM O6beauHeHHHX Haimi
npenpopoAfaeT 3aBepeHHHe KOIMMMU HacTosmel KOHBeHLMM BCeM rocyfapcTBaM.

B yZOCTOBEPEHME Yero HWKeNOANMCABNMECH MOJIHOMOYHHE MpeACTAaBHTE M,
ACJIXHEM O6pa3sOoM Ha TO YTNOJSIHOMOYEHHHE CBOMMM COOTBETCTBYIUMMM

NPaBUTEJNILCTBaAMU, MOANUCAJIM HAcCTOALY KOHBeHLMO.

_43_
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Articulo 91

1. El Secretario General de las Naciones Unidas recibird y comunicari a
todos los Estados Partes el texto de las reservas formuladas por los Estados en el
momento de la firma, la ratificacién o la adhesién.

2. No se aceptard ninguna reserva incompatible con el objeto y el propdsito
de la presente Convencidn.

3. Toda reserva podrd ser retirada en cualquier momento por medio de una
notificacién a tal fin dirigida al Secretario General de las Naciones Unidas, quien
informari de ello a todos los Estados. Esta notificacidén surtiri efecto en la
fecha de su recepcidn.

Articulo 92

1. Toda controversia que surja entre dos o mas Estados Partes con respecto
a la interpretacién o la aplicacién de la presente Convencidén y no se solucione
mediante negociaciones se someterd a arbitraje a peticién de uno de ellos. Si en
el plazo de seis meses contado a partir de la fecha de presentacidén de la solicitud
de arbitraje las Partes no consiguen ponerse de acuerdo sobre la organizacién del
arbitraje, cualquiera de las Partes podrd someter la controversia a la Corte

Internacional de Justicia mediante una solicitud presentada de conformidad con
el Estatuto de la Corte.

2. Todo Estado Parte, en el momento de la firma o la ratificacién de la
Convencidn o de su adhesidén a ella, podrd declarar que no se considera obligado por
el parrafo 1 del presente articulo. Los demids Estados Partes no estaran obligados
por ese parrafo ante ningln Estado Parte que haya formulado esa declaracidn.

3. Todo Estado Parte que haya formulado la declaracibn prevista en el
parrafo 2 del presente articulo podrd retirarla en cualquier momento mediante
notificacidon dirigida al Secretario General de las Naciones Unidas.

Articulo 93

1. La presente Convencidén, cuyos textos en arabe, chino, espafiol, francés,
inglés y ruso son igualmente auténticos, se depositard en poder del Secretario
General de las Naciones Unidas.

2. El Secretario General de las Naciones Unidas enviari copias certificadas
de la presente Convencidén a todos los Estados.

EN TESTIMONIO DE LO CUAL, los infrascritos plenipotenciarios, debidamente
autorizados para ello por sus respectivos gobiernos, han firmade la presente
Convencibn.
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International Convention for the Protection of All Persons from Enforced
Disappearance, 20 December 2006, UNTS, vol. 2716, p. 3 [extract]

Available at:

https://treaties.un.org/doc/Publication/CTC/Ch_IV_16.pdf
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INTERNATIONAL CONVENTION FOR THE PROTECTION OF
- ALL PERSONS FROM ENFORCED DISAPPEARANCE’

CONVENTION INTERNATIONALE POUR LA PROTECTION DE
TOUTES LES PERSONNES CONTRE LES DISPARITIONS
FORCEES ,

 MEXIYHAPOJTHASI KOHBEHIUSI IS 3AIIUTHI BCEX JIHIJ
| OT HACHJIbCTBEHHBIX NICYE3HOBEHUM

CONVENCION INTERNACIONAL PARA LA PROTECCION DE
TODAS LAS PERSONAS CONTRA LAS DESAPARICIONES
FORZADAS -
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Article 38

1. This Conventmn is open for signature by all Member States of the
United Nations.

2. This Convention is subject to ratification by all Member States of
the United Nations. Instruments of ratification shall be deposited with the
Secretary-General of the United Nations.

3. This Convention is open to accession by all Member States of the
United Nations. Accession shall be effected by the deposit of an instrument of
accession w1th the Secretary General

Artzcle 39

1. This Convention shall enter into force on the thirtieth day after
the date of deposit with the Secretary-General of the United Nations of the
twentieth instrument of ratification or accession. -

2. For each State ratifying or acceding to this Convention after the
deposit of the twentieth instrument of ratification or accession, this Convention
shaill enter into force on the thirtieth day after the date of the deposit of that
State’s instrument of ratification or accession.

Article 40

The Secretary-General of the United Nations shall notify all States
Members of the United Nations and all States which have signed or acceded to
this Convention of the following:

{a)- Signatures, ratifications and accessions under article 38,
(b) The date of entry into force of this Convention under article 39.
Article 41

The provisions of this Convention shall apply to all parts of federal
States without any hmltatlons or exceptions. « :

Article 42

1.  Any dispute between two or more States Parties concerning the
interpretation or application of this Convention which cannot be settled
through negotiation or by the procedures expressly provided for in this
Convention shall, at the request of one of them, be submitted to arbitration. If
within six months from the date of the request for arbitration the Parties are

-20 -
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unable to agree on the organization of the arbitration, any one of those Parties
may refer the dispute to the International Court of Justice by request in
conformity with the Statute of the Court.

2. A State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not consider itself bound
by paragraph 1 of this article. The other States Parties shall not be bound by
paragraph 1 of this article with respect to any State Party having made such a
declaration.

3. Any State Party having made a declaration in accordance with the
provisions of paragraph 2 of this article may at any time withdraw this
declaration by notification to the Secretary-General of the United Nations.

Article 43

This Convention is without prejudice to the provisions of international
humanitarian law, including the obligations of the High Contracting Parties to
the four Geneva Conventions of 12 August 1949 and the two Additional
Protocols thereto of 8 June 1977, or to the opportunity available to any State
Party to authorize the International Committee of the Red Cross to visit places
of detention in situations not covered by international humanitarian law.

Article 44

1. Any State Party to this Convention may propose an amendment
and file it with the Secretary-General of the United Nations. The Secretary-
General shall thereupon communicate the proposed amendment to the States
Parties to this Convention with a request that they indicate whether they favour
a conference of States Parties for the purpose of considering and voting upon
the proposal. In the event that within four months from the date of such.
communication at least one third of the States Parties favour such a
conference, the Secretary-General shall convene the conference under the
auspices of the United Nations.

2. Any amendment adopted by a majority of two thirds of the States
Parties present and voting at the conference shall be submitted by the
Secretary-General of the United Nations to all the States Parties for
acceptance.

3. An amendment adopted in accordance with paragraph 1 of this
article shall enter into force when two thirds of the States Parties to this
Convention have accepted it in accordance with their respective constitutional
processes.

—-21 -
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2. La présente Convention est soumise a la ratification de tout Etat
Membre de I’Organisation des Nations Unies. Les instruments de
ratification seront déposés auprés du Secrétaire général de 1’Organisation.

3. La présente Convention est ouverte a I’adhésion de tout Etat
Membre de 1’Organisation des Nations Unies. L’adhésion se fera par le
dépot d’un instrument d’adhésion auprés du Secrétaire general de
I’Organisation.

Article 39

1. La présente Convention entrera en vigueur le tremti¢me jour
aprés la date du dépdt auprés du Secrétaire général de 1’Organisation des
Nations Unies du vingtiéme instrument de ratification ou d’adhésion.

2. Pour tout Etat qui ratifiera la présente Convention ou'y adhérera
aprés le dépdt du vingtiéme instrument de ratification ou d’adhésion, la
présente Convention entrera en vigueur le trentiéme jour apres la date du
dépot par cet Etat de son instrument de ratification ou d’ddhesmn

Article 40

Le Secrétaire général de I’Organisation des Nations Unies notifiera 2 a
tous les Etats Membres de I’Organisation et 4 tous les Etats ~qui auront
signé la présente Convention ou y auront adhéré :

a) Les signatures, les ratifications et les adhésions regues en
application de ’article 38 ;

b) La date d’entrée en vigueur de la présente Convention en
application de I’article 39.

Article 41

Les dispositions de la présente Convention s’appliquent, sans
limitation ni exception aucune, & toutes les unités constitutives des Etats
fédéraux.

‘Artic_le 42

1. Tout différend entre deux ou plusieurs Etats parties concernant
P’interprétation ou I’application de la présente Convention qui n’est pas
1églé par voie de négociation ou au moyen des procédures expressément
prévues par la présente Convention est soumis & 1’arbitrage, & la demande
de Vun d’entre eux. Si, dans les six mois qui suivent la date de la
demande d’arbitrage, les parties ne parviennent pas a se metire d’accord
sur D’organisation de 1’arbitrage, ’une quelconque d’entre elles peut
soumettre le différend a la Cour internationale de Justlce, en: déposant
une requéte conformément au Statut de la Cour.

-19-
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2. Tout Etat partie pourra, au moment ol il signera la présente
Convention, la ratifiera ou y adhérera, déclarer qu’il ne se considére pas
lié par les dispositions du paragraphe 1 du présent article. Les autres
FEtats parties ne seront pas liés par lesdites dispositions envers un Etat
partie qui aura formulé une telle déclaration. :

3. Tout Etat partie qui aura formulé une déclaration conformément
aux dispositions du paragraphe 2 du présent article pourra & tout moment
retirer cette déclaration par une notification adressée au Secrétaire
général de 1’Organisation des Nations Unies.

Article 43

La présente Convention est sans préjudice des dispositions du droit
international humanitaire, y compris les obligations des Hautes Parties
contractantes aux quatre Conventions de Genéve du 12 aoit 1949 et aux
deux Protocoles additionnels du 8 juin 1977 s’y rapportant, ou de la
p0551b111te qu’a tout Etat d’autoriser le Comité international de la Croix-
Rouge a visiter les lieux de détention dans les cas non prévus par le droit
international humanitaire. '

Article 44

1. Tout Etat partie 3 la présente Convention peut proposer un
amendement et déposer sa proposition auprés du Secrétaire général de
I’Organisation des Nations Unies. Le Secrétaire général communique la
proposition d’amendement aux Etats parties A la présente Convention en
leur demandant de lui faire savoir s’ils sont favorables a 1’organisation
d’une conférence d’Etats parties en vue de I’examen de la proposition et
de sa mise aux voix. Si, dans les quatre mois qui suivent la date d’une
telle communication, le tiers au moins des Etats parties se prononce en
faveur de la tenue de ladite conférence, le Secrétaire général organise la
conférence sous les auspices de 1’Organisation des Nations Unies,

2. Tout amendement adopté A la majorité des deux tiers des Etats
parties présents et votants 4 la conférence est soumis par le Secrétaire
général de I’Organisation des Nations Unies a ’acceptation de tous les
Etats parties.

3. Un amendement adopté selon les dispositions du paragraphe 1 du
présent article entre en vigueur lorsque les deux tiers des Etats parties a
la présente Convention ’ont accepté, conformément a la procédure
prévue par leurs constitutions respectives.

4. Lorsque les amendements entrent ‘en vigueur, ils ont force
obligatoire pour les Etats parties qui les ont acceptés, les autres Etats
parties demeurant liés par les dispositions de la présente Convention et
par tout amendement antérieur qu’ils auraient accepté.

-20-
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2. Hacrosmas KoHBeHIHA NOAJEKHUT paTAGHKANME BCEMH rocyaapcTBamu-
wnenamu Opranusanuyu O6benunennsix Hanwuit. Parudukanuonnsle rpaMOTH CRAIOT-
cs Ha xpaﬂenne I'enepansaoMy CeKpeTapio Opranusanuu Oﬁ’ﬁCZIHHeHHBIX Haimit.

3. Hactosnmas KoHBeHIUA OTKPHITA I IPUCOEAMHEHHA BCEX TOCYAapCTB-
ynenos Opranusanun O6peaunennsix Hanult. [Ipucoeannenne ocymecTBiseTcs my-
TeM CJaYi Ha XPaHEHHE JOKYMEHTA O PHCOeAMHEHUH I‘enepanwomy CexpeTapio
Opranmnzamuu O6senunenunx Hanuii.

Crarpa 39

1. Hacrosmas KonseHuAs BCTyNaeT B CHIIY Ha TPUALATHIA ACHB nocrne
chaun Ha XpaHeHue ['eHepansHoMy cexperapio Oprauusanuu O6beaunHenHnx Hanwit
IABanuaroit paTudUKaUOHHOK rpaMOTHI MM TOKYMEHTA O IPHCOCAUHEHHH.

2. Jna mo6oro rocysapcTba, KOTopoe patudpuuupyeT Hactosuyo Konsen-
IMIO WM OPUCOEAUHUTCS K Hell mocie cauy Ha XpaneHue Apajguaroi paruduxarnm-
OHHOM rpaMOTHI MJIM JOKYMEHTa O NPHCOEAUHECHNH, HacTosAmas KONBeHIUA BCTyaeT
B CHJTy HA TPHINATHIH NeHb IOCIE CAAYH HA XPaHEHHE DTHM rOCyJapCTBOM €r0 paru-
PuKanHOHHOM rPAMOTHI MM HOKYMEHTA O MPHCOEAUHEHNH.

Cratpa 40

Tenepansuniit cexperaps Opranusauun O6senunenanx Hanuli madopmupyer
BCE rocynapcrsa — aieHs Opranusanuu O6bennHenHux Hanwit 1 Bce rocynapersa,
HOANKMCABIIME HACTOAMY0 KOHBEHIMIO NIM NPUCOCAMHUBIIMECH K HEH:

a) 0 TIOANMCAaHUY, paTHHUKALMY ¥ IPUCOECAMHEHNHN B COOTBETCTBHH CO
crarbeii 38;

b) 0 JaTe BCTYINEHUS HacTosmel KoHBeHUMY B CUILY B COOTBETCTBUH CO
crarbeif 39.

Crarba 41

TTonoxeHus HacToamel KonBeHIIHN pacpocTpaHAl0TCA Ha Bee yacTu denepa-
THBHHIX rocyAapcTB 6€3 Kakoro Okl TO HH GBLIO OTpaHUYEHH HIIM HCKIIOYEHN.

CTaTbﬂ 42

1. JIro6oit criop Mex Ay AByMs WIH 6onee rocyaapcTBaMu-yJaCTHHKaMH,
Kacaxomuﬁcx TOJKOBaHHS WM IPUMEHEHNA HacTosmell KOHBeHIMH, KOTODHIH He
yHanoch paspemm‘b uy'reM IIEPEroBOPOB HIIM C IIQMOMIBIO NIPOLENYD, HENOCPEACT-

-3
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BEHHO NPENy CMOTPEHHEIX HacToAmel KonBeHuHnei, nepenaercs no npocsle oxHoro
U3 DTUX roCcyJapcTs Ha ap6uTpax. Eciu B TedeHHe MIECTH MECAIIEB I0CIe JATH II0-
Aaq| xofaraiicTsa 06 apGuTpaxe CTOPOHAM HE YAAeTCA JOCTHYB COINACHA OTHOCH-
TENBHO OpraHu3anuy apCuTpaxa, 1obas U3 HUX MOXET iepefaTh JaHHKIHA cop Ha
paccMoTperue Mexayrapoanoro Cyna myTeM HallpaBIeHUMA X0JaTaliCTBa B COOTBET-

cTBuH ¢ ero CtaTyToM.

N

2. JIro6Goe rocynapcTBO-y4acTHHK MOXET IpH NOANMCAHNH, paTHUKanuy
HJIH NpUACOEHUHERNH K HacTosaniel Konpennuy cienars 3asBICHHE O TOM, YTO OHO HE
cunTtaeT ceOs CBA3AHHEIM MONOXCHUAMH MyHKTA | HacTosmeR crareu. Jpyrue rocy-
JapCcTBa-yYacTHHKH He OyIoyT CBA3aHBI YKa3aHHEIMH IOJOXCHUSIMH B OTHOLICHNH IO-
CyAapcTBa-y49aCTHHKA, CAC/IABOICTO TaKoe SaXBIIeHIer

3. Jio6oe rocy,uapc'rso-yqacmnx, KOTOpPOE CHENAJIO 3asBIEHAE B COOTBET-
CTBHH C ITONOKEHNAMHU ITyHKTa 2 HACTOAUICH CTaThl, MOXKET B MI060H MOMEHT OTO-
3BaTh 3TO 3aABJICHHE IOCPEACTBOM YBEAOMIICHHS, HAlIPaBJIeHHOro [ eHepatbHOMY
cekpetrapio Oprann3zanun O6venunenHnx Hannit.

Cratba 43 |

Hacrosmas KouseHnus npumenserca Ge3s yiep6a AMs moxoKeHuH Mex Iy Ha-
POIHOTO ryMaHHTApHOro NpaBa, BKIo4as oOs3aTenscrBa Bricokux [{orosapuaato-
muxcqa CtopoH ueThpex XKeHeBckux KOHBEHIHH OT 12 aBrycra 1949 ropa u aByx
JIOTOMHUTENBHEIX IPOTOKONIOB K HUM 1977 rona, a Taxke BO3MOXHOCTH KaXkI0To ro-
cynapcTBa paspemnTsh MexaynapogaoMy komurety Kpacnoro Kpecra nocemars
MeCTa COMEPXKAHMSA MO CTPAXEH B CHTYaIUIX, HE OXBAaTHIBAEMBIX MEX/YHapOXHEIM
I'YMaHHTAPHEIM [IPaBOM. ' '

Cratbps 44

1. Jlro6oe rocynapcTBO-y4acTHHK HacTosmed KoHBeHnnu MOXeET Ipeana-
raTh MONPaBKH ¥ NpPeACTaBNATh uX I'eHepanbHOMY cexperapio Opranusanuu O6be-
nuHeHHHX Hanuil. I'eHepanbHEIl cekpeTaph NPElpoBOXIAAET NpPeIaraeMyo no-
NpPaBKy rocyAapcTBaM-ydacTHUKaM HacTosme# Konpennuu ¢ npocsGoit cooGIuTsh
€My, BEICKa3EIBalOTCS /1M OHH 33 CO3HIB KOH(EPEHIUH roCyAapCTB-YYaCTHHKOB C Iie-
JIBIO PACCMOTpPEHMS 3TOTO NPENNIOKEHNS ¥ NPOBEJIEHNS 0 HEMY ronocoBanns. Ecnu
110 MCTEYCHUM YETHIPEX MECSLEB [I0CIIe HANPaBIEHNs Takoro COOGINEHNS He MeHee
OIHOM TPETH rOCYAAPCTB-YYACTHUKOB BEICKAKETCS 32 CO3HIB Tako# KoH(epeHiuy,
I'enepansHEIH cekpeTapb OPraHH3yeT JTy KOH(pepeHIHIO o STHR0H Oprannsannn
Oﬁ’BeJJKHeHHBIX Hanmit.
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3. La presente Convencion estara abierta a la adhesién de todos los
Estados Miembros de las Naciones Unidas. La adhesion se efectuard mediante el
depdsito de un instrumento de adhesion en poder del Secretario General de las
Naciones Unidas. :

Articulo 39

1. La presente Convencion entrara en vigor el trigésimo dia a partir de la
fecha en que haya sido depositado el vigésimo instrumento de ratificacién o de
adhesion en poder del Secretario General de las Naciones Unidas.

2. Para cada Estado que ratlﬁque la presente Convencion o se adhiera a
Cella después -de haber sido depositado el v1ge31mo instrumento de ratificacionode . .
adhesion, la presente Convencion entrara en vigor el trigésimo dia a partir de la fecha
en que ese Estado haya depositado su instrumento de ratificacién o adhesion.

Articulo 40

El Secretario General de las Naciones Unidas comunicaré a todos los Estados
Miembros de las Naciones Unidas y a todos los Estados que hayan ﬁxmado 1a
presente Convencién o se hayan adherido a ella:

a) Las firmas, ratificaciones y adhesiones recibidas con arreglo al
articulo 38; , ‘

b) La fecha de entrada en vigor de la presente Convencién con arreglo al
articulo 39. ,

Articulo 41

Las disposiciones de. la presente Convencién seran aphcables a todas las partes
constitutivas de los Estados federales, sin limitacién ni excepcion alguna.

Arttculo 42

1. Toda controversia que surja entre dos o mas Estados Partes con respecto
a la interpretacién o aplicacién de la presente Convencién, que no se solucione
mediante negociacion o a través de los procedimientos previstos expresamente en la
presente Convencion, se someter4 a arbitraje a peticién de uno de los Estados
implicados. Si en el plazo de seis meses contados a partir de la fecha de presentacién
de 1a solicitud de arbxtraje, las partes no consiguen ponerse de acuerdo sobre la
organizacién del mismo, cualquiera de las partes podra someter la controversia a la
Corte Internacional de Justicia, mediante una solicitud presentada de conformidad con
el Estatuto de la Corte. ~

2. Cada Estado Parte, en el momento de la ﬁrma o ratificacién de la

presente Convencién o de su adhesién a ella, podréa declarar que no se considera
obligado por el parrafo 1 del presente articulo. Los demas Estados Partes no estaran
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obligados por ese parrafo ante ningin Estado Parte que haya formulado esa
declaracion.

3. Cada Estado Parte que haya formulado la declaracién prevista en el
parrafo 2 del presente articulo podra retirarla en cualquier momento notificandolo al
Secretario General de las Naciones Unidas.

Articulo 43

La presente Convencién se entiende sin perjuicio de las disposiciones del
derecho internacional humanitario, incluidas las obligaciones que incumben a las
Altas Partes contratantes de los cuatro Convenios de Ginebra de 12 de agosto de 1949
y de sus Protocolos Adicionales de 8 de junio de 1977, o de la posibilidad que tiene.
cada Estado Parte de autorizar al Comité Internacional de la Cruz Roja a visitar los
lugares de detencién en los casos no previstos por el derecho internacional
humanitario.

Articulo 44

1. Cada Estado Parte en la presente Convenci6n podra proponer enmiendas
o depositarlas en poder del Secretario General de las Naciones Unidas. El Secretario
General comunicara las enmiendas propuestas a los Estados Partes en la presente
Convencién, pidiéndoles que le notifiquen si desean que se convoque una conferencia
de Estados Partes con ¢l fin de examinar las propuestas y someterlas a votacion. Si, en
el plazo de cuatro meses a partir de la fecha de la comunicacion, un tercio al menos de .
los Estados Partes se declara en favor de tal convocatoria, el Secretario General
organizara la conferencia bajo los auspicios de las Naciones Unidas.

2. Toda enmienda adoptada por una mayoria de dos tercios de los Estados
Partes presentes y votantes en la conferencia serd sometida por el Secretario General a
todos los Estados Partes para su aceptacion.

3. Una enmienda adoptada de conformidad con el parrafo 1 del presente
articulo entrard en vigor cuando haya sido aceptada por una mayoria de dos tercios de
los Estados Partes en la presente Convencién, de conformidad con sus respectlvos
procedimientos constitucionales.

4. Cuando entren en vigor, las enmiendas seran obligatorias para los
Estados Partes que las hayan aceptado, en tanto que los demas Estados Partes seguiran -
obligados por las disposiciones de la presente Convencxon y por las enmxendas
anteriores que hayan aceptado

Articulo 45

1. La presente Convencidn, cuyos textos en drabe, chino, espafiol, francés,
inglés y ruso son igualmente auténticos, serd depositada en poder del Secretario
General de las Naciones Unidas.
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Charter of the Organization of the Islamic Conference, 14 March 2008, UNTS,
A-13039 [extract]

Available at:

https://treaties.un.org/doc/Publication/UNTS/N0%20Volume/13039/A-13039-
08000002801d19af.pdf
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[ ENGLISH TEXT — TEXTE ANGLAIS |

Charter of the
Organisation of the Islamic Conference

aa A Cpan ) Al sy

In the name of Allah, the most Compassionate, the most Merciful

We the Member States of the Organisation of the Islamic
Conference, determined:

to acknowledge the Conference of Kings, Heads of State and Government of
the Member States convened in Rabat from 9 to 12 Rajab, 1389 H,
corresponding to 22 to 25 September 1969, as well as the Conference of
Foreign Ministers held in Jeddah from 14 to 18 Muharram 1392 H
corresponding to 29 February to 4 March 1972;

to be guided by the noble Islamic values of unity and fraternity, and affirming
the essentiality of promoting and consolidating the unity and solidarity among
the Member States in securing their common interests at the international
arena;

to adhere our commitment to the principles of the United Nations Charter, the
present Charter and International Law;

to preserve and promote the lofty Islamic values of peace, compassion,
tolerance, equality, justice and human dignity;

to endeavour to work for revitalizing Islam’s pioneering role in the world
while ensuring sustainable development, progress and prosperity for the
peoples of Member States;

to enhance and strengthen the bond of unity and solidarity among the Muslim
peoples and Member States;

to respect, safeguard and defend the national sovereignty, independence and
territorial integrity of all Member States;

to contribute to international peace and security, understanding and dialogue
among civilizations, cultures and religions and promote and encourage
friendly relations and good neighbourliness, mutual respect and cooperation;

to promote human rights and fundamental freedoms, good governance, rule of

law, democracy and accountability in Member States in accordance with their
constitutional and legal systems;
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to promote confidence and encourage friendly relations, mutual respect and
cooperation between Member States and other States;

to foster noble Islamic values concemning moderation, tolerance, respect for
diversity, preservation of Islamic symbols and common heritage and to defend
the universality of Islamic religion;

to advance the acquisition and popularization of knowledge in consonance
with the lofty ideals of Islam to achieve intellectual excellence;

to promote cooperation among Member States to achieve sustained socio-
economic development for effective integration in the global economy, in
conformity with the principles of partnership and equality;

to preserve and promote all aspects related to environment for present and
future generations;

to respect the right of self-determination and non-interference in the domestic
affairs and to respect sovereignty, independence and territorial integrity of
each Member State;

to support the struggle of the Palestinian people, who are presently under
foreign occupation, and to empower them to attain their inalienable rights,
including the right to self-determination, and to establish their sovereign state
with Al-Quds Al-Sharif as its capital, while safeguarding its historic and
Islamic character, and the holy places therein;

to safeguard and promote the rights of women and their participation in all
spheres of life, in accordance with the laws and legislation of Member States;

to create conducive conditions for sound upbringing of Muslim children and
youth, and to inculcate in them Islamic values through education for
strengthening their cultural, social, moral and ethical ideals;

to assist Muslim minorities and communities outside the Member States to
preserve their dignity, cultural and religious identity;

to uphold the objectives and principles of the present Charter, the Charter of
the United Nations and international law as well as international humanitarian
law while strictly adhering to the principle of non-interference in matters
which are essentially within the domestic jurisdiction of any State;

to strive to achieve good governance at the intemational level and the
democratization of the international relations based on the principles of
equality and mutual respect among States and non-interference in matters
which are within their domestic jurisdiction;

Have resolved to cooperate in achieving these goals and agreed to
the present amended Charter.
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CHAPTER I
Objectives and Principles

Article 1

The objectives of the Organisation of the Islamic Conference shall be:

I.

10.

11.

To enhance and consolidate the bonds of fraternity and solidarity among the
Member States;

To safeguard and protect the common interests and support the legitimate
causes of the Member States and coordinate and unify the efforts of the
Member States in view of the challenges faced by the Islamic world in
particular and the international community in general;

To respect the right of self-determination and non-interference in the domestic
affairs and to respect sovereignty, independence and territorial integrity of
each Member State;

To support the restoration of complete sovereignty and territorial integrity of
any Member State under occupation, as a result of aggression, on the basis of
international law and cooperation with the relevant international and regional
organisations;

To ensure active participation of the Member States in the global political,
economic and social decision-making processes to secure their common
interests;

To promote inter-state relations based on justice, mutual respect and good
neighbourliness to ensure global peace, security and harmony;

To reaffirm its support for the rights of peoples as stipulated in the UN Charter
and international law;

To support and empower the Palestinian people to exercise their right to self-
determination and establish their sovereign State with Al-Quds Al-Sharif as its
capital, while safeguarding its historic and Islamic character as well as the
Holy places therein;

To strengthen intra-Islamic economic and trade cooperation; in order to
achieve economic integration leading to the establishment of an Islamic
Common Market;

To exert efforts to achieve sustainable and comprehensive human
development and economic well-being in Member States;

To disseminate, promote and preserve the Islamic teachings and values based
on moderation and tolerance, promote Islamic culture and safeguard Islamic
heritage;
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12,

13.

14.

15.

16.

17.

18.

19.

20.

To protect and defend the true image of Islam, to combat defamation of Islam
and encourage dialogue among civilisations and religions;

To enhance and develop science and technology and encourage research and
cooperation among Member States in these fields;

To promote and to protect human rights and fundamental freedoms including
the rights of women, children, youth, elderly and people with special needs as
well as the preservation of Islamic family values;

To emphasize, protect and promote the role of the family as the natural and
fundamental unit of society;

To safeguard the rights, dignity and religious and cultural identity of Muslim
communities and minorities in non-Member States;

To promote and defend unified position on issues of common interest in the
international fora;

To cooperate in combating terrorism in all its forms and manifestations,
organised crime, illicit drug trafficking, corruption, money laundering and
human trafficking;

To cooperate and coordinate in humanitarian emergencies such as natural
disasters;

To promote cooperation in social, cultural and information fields among the
Member States.

Article 2

The Member States undertake that in order to realize the objectives in Article 1, they
shall be guided and inspired by the noble Islamic teachings and values and act in
accordance with the following principles:

All Member States commit themselves to the purposes and principles of the
United Nations Charter;

Member States are sovereign, independent and equal in rights and obligations;

All Member States shall settle their disputes through peaceful means and
refrain from use or threat of use of force in their relations;

All Member States undertake to respect national sovereignty, independence
and territorial integrity of other Member States and shall refrain from
interfering in the internal affairs of others;

All Member States undertake to contribute to the maintenance of international
peace and security and to refrain from interfering in each other’s internal
affairs as enshrined in the present Charter, the Charter of the United Nations,
international law and international humanitarian law;
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6. As mentioned in the UN Charter, nothing contained in the present Charter
shall authorize the Organisation and its Organs to intervene in matters which
are essentially within the domestic jurisdiction of any State or related to it;

7. Member States shall uphold and promote, at the national and international
levels, good governance, democracy, human rights and fundamental freedoms,
and the rule of law;

8. Member States shall endeavour to protect and preserve the environment.
CHAPTER 11 |
Membership
Article 3
1. The Organisation is made up of 57 States member of the Organisation of the

Islamic Conference and other States which may accede to this Charter in
accordance with Article 3 paragraph 2.

2, Any State, member of the United Nations, having Muslim majority and
abiding by the Charter, which submits an application for membership may
join the Organisation if approved by consensus only by the Council of Foreign
Ministers on the basis of the agreed criteria adopted by the Council of Foreign

Ministers.
3. Nothing in the present Charter shall undermine the present Member States’
rights or privileges relating to membership or any other issues.
Article 4
1. Decision on granting Observer status to a State, member of the United

Nations, will be taken by the Council of Foreign Ministers by consensus only
and on the basis of the agreed criteria by the Council of Foreign Ministers.

2. Decision on granting Observer status to an international organisation will be
taken by the Council of Foreign Ministers by consensus only and on the basis
of the agreed criteria by the Council of Foreign Ministers.

CHAPTER 111

Organs
Article 5

The Organs of the Organisation of the Islamic Conference shall consist of:

1. Islamic Summit
2. Council of Foreign Ministers
3. Standing Committees
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Executive Committee

International Islamic Court of Justice

Independent Permanent Commission of Human Rights
Committee of Permanent Representatives

General Secretariat

Subsidiary Organs

Specialized Institutions

Affiliated Institutions

R A

= o

CHAPTERIV

Islamic Summit
Article 6

The Islamic Summit is composed of Kings and Heads of State and Government of
Member States and is the supreme authority of the Organisation.

Article 7
The Islamic Summit shall deliberate, take policy decisions and provide guidance on
all issues pertaining to the realization of the objectives as provided for in the Charter
and consider other issues of concern to the Member States and the Ummah.
Article 8
1. The Islamic Summit shail convene every three years in one of the Member States.
2. The Preparation of the Agenda and all necessary arrangements for the convening
of the Summit will be done by the Council of Foreign Ministers with the
assistance of the General Secretariat.
Article 9
Extraordinary Sessions will be held, whenever the interests of Ummah warrant it, to
consider matters of vital importance to the Ummah and coordinate the policy of the
Organisation accordingly. An Extraordinary Session may be held at the
recommendation of the Council of Foreign Ministers or on the initiative of one of the
Member States or the Secretary-General, provided that such initiative obtains the

support of simple majority of the Member States.

CHAPTER V

Council of Foreign Ministers
Article 10

1. The Council of Foreign Ministers shall be convened once a year in one of the
Member States.
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2. An Extraordinary Session of the Council of Foreign Ministers may be convened at
the initiative of any Member State or of the Secretary-General if such initiative is
approved by a simple majority of the Member States.

3. The Council of Foreign Ministers may recommend convening other sectorial
Ministerial meetings to deal with the specific issues of concern to the Ummah.
Such meetings shall submit their reports to the Islamic Summit and the Council of
Foreign Ministers.

The Council of Foreign Ministers shall consider the means for the implementation

of the general policy of the Organisation by:

a.

Adopting decisions and resolutions on matters of common interest in
the implementation of the objectives and the general policy of the
Organisation;

Reviewing progress of the implementation of the decisions and
resolutions adopted at the previous Summits and Councils of Foreign
Ministers;

Considering and approving the programme, budget and other financial
and admimstrative reports of the General Secretariat and Subsidiary
Organs;

Considering any issue affecting one or more Member States whenever
a request to that effect by the Member State concerned is made with a
view to taking appropriate measures in that respect;

Recommending to establish any new organ or committee;

Electing the Secretary General and appointing the Assistant Secretaries
General in accordance with Articles 16 and 18 of the Charter
respectively;

Considering any other issue it deems fit.

CHAPTER VI

Standing Committees

Article 11

In order to advance issues of critical importance to the Organisation and its

Member States, the Organisation has formed the following Standing
Committees:

ii.

iii.

Al Quds Committee

Standing Committee for Information and Cultural Affairs
(COMIAC)

Standing Committee for Economic and Commercial
Cooperation (COMCEC)
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iv. Standing Committee for Scientific and Technological
Cooperation (COMSTECH).

2. The Standing Committees are chaired by Kings and Heads of State and
Govemnment and are established in accordance with decisions of the Summit
or upon the recommendation of the Council of Foreign Ministers and the
membership of such Committees.

CHAPTER VII
Executive Committee
Article 12
The Executive Committee is comprised of the Chairmen of the current, preceding and
succeeding Islamic Summits and Councils of Foreign Ministers, the host country of
the Headquarters of the General Secretariat as well as the Secretary-General as an ex-
officio member. The Meetings of the Executive Committee shall be conducted

according to its Rules of Procedure.

CHAPTER VIII
Committee of Permanent Representatives
Article 13

The prerogatives and modes of operation of the Committee of Permanent
Representatives shall be defined by the Council of Foreign Ministers.

CHAPTER IX

International Islamic Court of Justice
Article 14

The International Islamic Court of Justice established in Kuwait in 1987 shall, upon
the entry into force of its Statute, be the principal judicial organ of the Organisation.

CHAPTER X

Independent Permanent Commission on Human Rights
Article 15
The Independent Permanent Commission on Human Rights shall promote the civil,
political, social and economic rights enshrined in the organisation’s covenants and

declarations and in universally agreed human rights instruments, in conformity with
Islamic values.
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CHAPTER XI

General Secretariat

Article 16

The General Secretariat shall comprise a Secretary-General, who shall be the Chief
Administrative Officer of the Organisation and such staff as the Organisation requires.
The Secretary-General shall be elected by the Council of Foreign Ministers for a
period of five years, renewable once only. The Secretary-General shall be eclected
from among nationals of the Member States in accordance with the principles of
equitable geographical distribution, rotation and equal opportunity for all Member
States with due consideration to competence, integrity and experience.

Article 17

The Secretary General shall assume the following responsibilities:

a.

bring to the attention of the competent organs of the Organisation matters
which, in his opinion, may serve or impair the objectives of the Organisation;

follow-up the implementation of decisions, resolutions and recommendations
of the Islamic Summits, and Councils of Foreign Ministers and other
Ministerial meetings;

provide the Member States with working papers and memoranda, in
implementation of the decisions, resolutions and recommendations of the
Islamic Summits and the Councils of Foreign Ministers;

coordinate and harmonize, the work of the relevant Organs of the
Organisation;

prepare the programme and the budget of the General Secretariat;
promote communication among Member States and facilitate consultations
and exchange of views as well as the dissemination of information that could

be of importance to Member States;

perform such other functions as are entrusted to him by the Islamic Summit or
the Council of Foreign Ministers;

submit annual reports to the Council of Foreign Ministers on the work of the
Organisation.

Article 18
The Secretary-General shall submit nominations of Assistant Secretaries

General to the Council of Foreign Ministers, for appointment, for a period of
5 years in accordance with the principle of equitable geographical distribution
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and with due regard to the competence, integrity and dedication to the
objectives of the Charter. One post of Assistant Secretary General shall be
devoted to the cause of Al-Quds Al-Sharif and Palestine with the
understanding that the State of Palestine shall designate its candidate,

2. The Secretary-General may, for the implementation of the resolutions and
decisions of the Islamic Summits and the Councils of Foreign Ministers,
appoint Special Representatives. Such appointments along with mandates of
the Special Representatives shall be made with the approval of the Council of
Foreign Ministers.

3. The Secretary-General shall appoint the staff of the General Secretariat from
among nationals of Member States, paying due regard to their competence,
eligibility, integrity and gender in accordance with the principle of equitable
geographical distribution. The Secretary-General may appoint experts and
consultants on temporary basis.

Article 19

In the performance of their duties, the Secretary-General, Assistant Secretaries
General and the staff of the General Secretariat shall not seek or accept instructions
from any government or authority other than the Organisation. They shall refrain from
taking any action that may be detrimental to their position as international officials
responsible only to the Organisation. Member States shall respect this exclusively
international character, and shall not seek to influence them in any way in the
discharge of their duties.

Article 20
The General Secretariat shall prepare the meetings of the Islamic Summits and the
Councils of Foreign Ministers in close cooperation with the host country insofar as
administrative and organizational matters are concerned.

Article 21
The Headquarters of the General Secretariat shall be in the city of Jeddah until the
liberation of the city of Al-Quds so that it will become the permanent Headquarters of
the Organisation.

CHAPTER X11

Article 22

The Organisation may establish Subsidiary Organs, Specialized Institutions and grant

affiliated status, after approval of the Council of Foreign Ministers, in accordance
with the Charter.
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Subsidiary Organs
Article 23

Subsidiary organs are established within the framework of the Organisation in
accordance with the decisions taken by the Islamic Summit or Council of Foreign
Ministers and their budgets shall be approved by the Council of Foreign Ministers.

CHAPTER XIII
Specialized Institutions
Article 24

Specialized institutions of the Organisation are established within the framework of
the Organisation in accordance with the decisions of the Islamic Summit or Council
of Foreign Ministers. Membership of the specialized institutions shall be optional and
open to members of the Organisation. Their budgets are independent and are
approved by their respective legislative bodies stipulated in their Statute.

Affiliated Institutions
Article 25

Affiliated institutions are entities or bodies whose objectives are in line with the
objectives of this Charter, and are recognized as affiliated institutions by the Council
of Foreign Ministers. Membership of the institutions is optional and open to organs
and institutions of the Member States. Their budgets are independent of the budget of
the General Secretariat and those of subsidiary organs and specialized institutions,
Affiliated institutions may be granted observer status by virtue of a resolution of the
Council of Foreign Ministers. They may obtain voluntary assistance from the
subsidiary organs or specialized institutions as well as from Member States.

CHAPTER X1V

Cooperation with Islamic and other Organizations
Article 26

The Organisation will enhance its cooperation with the Islamic and other
Organizations in the service of the objectives embodied in the present Charter.
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CHAPTER XV

Peaceful Settlement of Disputes
Article 27

The Member States, parties to any dispute, the continuance of which may be
detrimental to the interests of the Islamic Ummah or may endanger the maintenance
of international peace and security, shall, seek a solution by good offices, negotiation,
enquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful
means of their own choice. In this context good offices may include consultation with
the Executive Committee and the Secretary-General.

Article 28

The Organisation may cooperate with other international and regional organisations
with the objective of preserving international peace and security, and settling disputes
through peaceful means.

CHAPTER XVI

Budget & Finance
Article 29

1. The budget of the General Secretariat and Subsidiary Organs shall be borne by
Member States proportionate to their national incomes.

2. The Organisation may, with the approval of the Islamic Summit or the Council
of Foreign Ministers, establish special funds and endowments (wagfs) on
voluntary basis as contributed by Member States, individuals and
Organisations.These funds and endowments shall be subjected to the
Organisation’s financial system and shall be audited by the Finance Control
Organ annually.

Article 30

The General Secretariat and subsidiary organs shall administer their financial affairs
according to the Financial Rules of Procedure approved by the Council of Foreign
Ministers.

Article 31
1. A Permanent Finance Committee shall be set up by the Council of Foreign
Ministers from the accredited representatives of the participating Member
States which shall meet at the Headquarters of the Organisation to finalize the

programme and budget of the General Secretariat and its subsidiary organs in
accordance with the rules approved by the Council of Foreign Ministers.
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The Permanent Finance Commitiee shall present an annual report to the
Council of Foreign Ministers which shall consider and approve the programme
and budget.

The Finance Control Organ comprising financial/auditing experts from the
Member States shall undertake the audit of the General Secretariat and its
subsidiary organs in accordance with its internal rules and regulations.

CHAPTER XVII

Rules of Procedure and Voting
Article 32

The Council of Foreign Ministers shall adopt its own rules of procedure.

The Council of Foreign Ministers shall recommend the rules of procedures of
the Islamic Summit.

The Standing Committees shall establish their own respective rules of
procedure.

Article 33

Two-third of the Member States shall constitute the quorum for the meetings
of the Organisation of the Islamic Conference.

Decisions shall be taken by consensus. If consensus cannot be obtained,
decision shall be taken by a two-third majority of members present and voting
unless otherwise stipulated in this Charter.

CHAPTER XVIII

Final Provisions

Privileges and Immunities
Article 34
The Organisation shall enjoy in the Member States, immunities and privileges
as necessary for the exercise of its functions and the fulfilment of its
objectives.
Representatives of the Member States and officials of the Organisation shall
enjoy such privileges and immunities as stipulated in the Agreement on

Privileges and Immunities of 1976.

The staff of the General Secretariat, subsidiary organs and specialised
institutions shall enjoy privileges and immunities necessary for the
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performance of their duties as may be agreed between the Organisation and
host countries.

4. A Member State which is in arrears in the payment of its financial
contributions to the Organization shall have no vote in the Council of Foreign
Ministers if the amount of its arrears equals or exceeds the amount of the
contributions due from it for the preceding two full years. The Council may,
nevertheless, permit such a Member to vote if it is satisfied that the failure to
pay is due to conditions beyond the control of the Member.

Withdrawal
Article 35
L. Any Member State may withdraw from the Organisation by notifying the
Secretary-General one year prior to its withdrawal. Such a notification shall be
communicated to all Member States.
2. The State applying for withdrawal shall be bound by its obligations until the
end of the fiscal year during which the application for withdrawal is

submitted. It shall also settle any other financial dues it owes to the
Organisation.

Amendments
Article 36

Amendments to the present Charter shall take place according to the following
procedure:

a. Any Member State may propose amendments to the present Charter to
the Council of Foreign Ministers;

b. When approved by two-third majority of the Council of Foreign

Ministers and ratified by a two-third majority of the Member States, it
shall come into force.

Interpretation
Article 37
1. Any dispute that may arise in the interpretation, application or implementation
of any Article in the present Charter shall be settled cordially, and in all cases

through consultation, negotiation, reconciliation or arbitration;

2. The provisions of this Charter shall be implemented by the Member States in
conformity with their constitutional requirements.
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Article 38

Languages of the Organisation shall be Arabic, English and French.

Transitional Arrangement

RATIFICATION AND ENTRY INTO FORCE

Article 39

1. This Charter shall be adopted by the Council of Foreign Ministers by two-third
majority and shall be open for signature and ratification by Member States in
accordance with the constitutional procedures of each Member State.

2. The instruments of ratification shall be deposited with the Secretary General
of the Organisation.

3- This Charter replaces the Charter of the Organisation of the Islamic

Conference which was registered in conformity with Article 102 of the
Charter of the United Nations on February 1, 1974.

Done at the city of Dakar (Republic of Senegal), the Seventh day of Rabi Al-Awal,
One Thousand Four Hundred and Twenty-nine Hijra, corresponding to Fourteenth
day of March Two Thousand and Eight.

38

119



120



Annex 13

Charter of the Organisation of Islamic Cooperation”

Available at:

https://www.oic-oci.org/upload/documents/charter/en/oic_charter 2018 en.pdf

French version available at:

https://www.oic-oci.org/upload/documents/charter/fr/oic_charter 2018 fr.pdf

As in force at times material to this case.
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Charter of the
Organisation of Islamic Cooperation
(OIC)
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Charter of the
Organisation of Islamic Cooperation

In the name of Allah, the most Compassionate, the most Merciful

Preamble

We the Member States of the Organisation of Islamic Cooperation,
determined:

to acknowledge the Conference of Kings, Heads of State and Government of
the Member States convened in Rabat from 9 to 12 Rajab, 1389 H,
corresponding to 22 to 25 September 1969, as well as the Conference of
Foreign Ministers held in Jeddah from 14 to 18 Muharram 1392 H
corresponding to 29 February to 4 March 1972;

to be guided by the noble Islamic values of unity and fraternity, and affirming
the essentiality of promoting and consolidating the unity and solidarity among
the Member States in securing their common interests at the international
arena;

to adhere our commitment to the principles of the United Nations Charter, the
present Charter and International Law;

to preserve and promote the lofty Islamic values of peace, compassion,
tolerance, equality, justice and human dignity;

to endeavour to work for revitalizing Islam’s pioneering role in the world
while ensuring sustainable development, progress and prosperity for the
peoples of Member States;

to enhance and strengthen the bond of unity and solidarity among the Muslim
peoples and Member States;

to respect, safeguard and defend the national sovereignty, independence and
territorial integrity of all Member States;

to contribute to international peace and security, understanding and dialogue

among civilizations, cultures and religions and promote and encourage
friendly relations and good neighbourliness, mutual respect and cooperation;
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to promote human rights and fundamental freedoms, good governance, rule of
law, democracy and accountability in Member States in accordance with their
constitutional and legal systems;

to promote confidence and encourage friendly relations, mutual respect and
cooperation between Member States and other States;

to foster noble Islamic values concerning moderation, tolerance, respect for
diversity, preservation of Islamic symbols and common heritage and to defend
the universality of Islamic religion;

to advance the acquisition and popularization of knowledge in consonance
with the lofty ideals of Islam to achieve intellectual excellence;

to promote cooperation among Member States to achieve sustained
socioeconomic development for effective integration in the global economy, in
conformity with the principles of partnership and equality;

to preserve and promote all aspects related to environment for present and
future generations;

to respect the right of self-determination, non-interference in the domestic
affairs, sovereignty, independence and territorial integrity of each Member
State;

to support the struggle of the Palestinian people, who are presently under
foreign occupation, and to empower them to attain their inalienable rights,
including the right to self-determination, and to establish their sovereign state
with Al-Quds Al-Sharif as its capital, while safeguarding its historic and
Islamic character, and the holy places therein;

to safeguard and promote the rights of women and their participation in all
spheres of life, in accordance with the laws and legislation of Member States;

to create conducive conditions for sound upbringing of Muslim children and
youth, and to inculcate in them Islamic values through education for
strengthening their cultural, social, moral and ethical ideals;

to assist Muslim minorities and communities outside the Member States to
preserve their dignity, cultural and religious identity;

to uphold the objectives and principles of the present Charter, the Charter of
the United Nations and international law as well as international humanitarian
law while strictly adhering to the principle of non-interference in matters
which are essentially within the domestic jurisdiction of any State;
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to strive to achieve good governance at the international level and the
democratization of the international relations based on the principles of
equality and mutual respect among States and non-interference in matters
which are within their domestic jurisdiction;

Have resolved to cooperate in achieving these goals and agreed
to the present amended Charter.

CHAPTER
Objectives and Principles
Article 1
The objectives of the Organisation of Islamic Cooperation shall be:

1. To enhance and consolidate the bonds of fraternity and solidarity among the
Member States;

2. To safeguard and protect the common interests and support the legitimate
causes of the Member States and coordinate and unify the efforts of the
Member States in view of the challenges faced by the Islamic world in
particular and the international community in general;

3. To respect the right of self-determination and non-interference in the domestic
affairs, the sovereignty, independence and territorial integrity of each Member
State;

4, To support the restoration of complete sovereignty and territorial integrity of

any Member State under occupation, as a result of aggression, on the basis of
international law and cooperation with the relevant international and regional

organisations;

5. To ensure active participation of the Member States in the global political,
economic and social decision-making processes to secure their common
interests;

6. To promote inter-state relations based on justice, mutual respect and good

neighbourliness to ensure global peace, security and harmony;

7. To reaffirm its support for the rights of peoples as stipulated in the UN Charter
and international law;
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To support and empower the Palestinian people to exercise their right to self-
determination and establish their sovereign State with Al-Quds Al-Sharif as its
capital, while safeguarding its historic and Islamic character as well as the
Holy places therein;

To strengthen intra-Islamic economic and trade cooperation; in order to
achieve economic integration leading to the establishment of an Islamic
Common Market;

To exert efforts to achieve sustainable and comprehensive human development
and economic well-being in the Member States;

To disseminate, promote and preserve the Islamic teachings and values based
on moderation and tolerance, promote Islamic culture and safeguard Islamic
heritage;

To protect and defend the true image of Islam, to combat defamation of Islam
and encourage dialogue among civilisations and religions;

To enhance and develop science and technology and encourage research and
cooperation among Member States in these fields;

To promote and to protect human rights and fundamental freedoms including
the rights of women, children, youth, elderly and people with special needs as
well as the preservation of Islamic family values;

To emphasize, protect and promote the role of the family as the natural and
fundamental unit of society;

To safeguard the rights, dignity and religious and cultural identity of Muslim
communities and minorities in non-Member States;

To promote and defend unified position on issues of common interest in the
international fora;

To cooperate in combating terrorism in all its forms and manifestations,
organised crime, illicit drug trafficking, corruption, money laundering and
human trafficking;

To cooperate and coordinate in humanitarian emergencies such as natural
disasters;

To promote cooperation in social, cultural and information fields among the
Member States.

Article 2

The Member States undertake that in order to realize the objectives in Article 1, they
shall be guided and inspired by the noble Islamic teachings and values and act in
accordance with the following principles:
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All Member States commit themselves to the purposes and principles of the
United Nations Charter;

Member States are sovereign, independent and equal in rights and obligations;

All Member States shall settle their disputes through peaceful means and
refrain from use or threat of use of force in their relations;

All Member States undertake to respect national sovereignty, independence
and territorial integrity of other Member States and shall refrain from
interfering in the internal affairs of others;

All Member States undertake to contribute to the maintenance of international
peace and security and to refrain from interfering in each other’s internal
affairs as enshrined in the present Charter, the Charter of the United Nations,
international law and international humanitarian law;

As mentioned in the UN Charter, nothing contained in the present Charter
shall authorize the Organisation and its Organs to intervene in matters which
are essentially within the domestic jurisdiction of any State or related to it;

Member States shall uphold and promote, at the national and international
levels, good governance, democracy, human rights and fundamental freedoms,
and the rule of law;

Member States shall endeavour to protect and preserve the environment.

CHAPTER 11

Membership

Article 3

The Organisation is made up of 57 States member of the Organisation of
Islamic Cooperation and other States which may accede to this Charter in
accordance with Article 3 paragraph 2.
Any State, member of the United Nations, having Muslim majority and
abiding by the Charter, which submits an application for membership may
join the Organisation if approved by consensus only by the Council of Foreign
Ministers on the basis of the agreed criteria adopted by the Council of Foreign

Ministers.

Nothing in the present Charter shall undermine the present Member States’
rights or privileges relating to membership or any other issues.
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Article 4

1. Decision on granting Observer status to a State, member of the United
Nations, will be taken by the Council of Foreign Ministers by consensus only
and on the basis of the agreed criteria by the Council of Foreign Ministers.

2. Decision on granting Observer status to an international organisation will be
taken by the Council of Foreign Ministers by consensus only and on the basis
of the agreed criteria by the Council of Foreign Ministers.

CHAPTER III

Organs
Article 5
The Organs of the Organisation of Islamic Cooperation shall consist of:

Islamic Summit

Council of Foreign Ministers

Standing Committees

Executive Committee

International Islamic Court of Justice
Independent Permanent Commission of Human Rights
Committee of Permanent Representatives
General Secretariat

Subsidiary Organs

Specialized Institutions

Affiliated Institutions

2 =0 0NNk WDD =
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CHAPTER 1V
Islamic Summit
Article 6

The Islamic Summit is composed of Kings and Heads of State and Government of
Member States and is the supreme authority of the Organisation.

Article 7
The Islamic Summit shall deliberate, take policy decisions and provide guidance on
all issues pertaining to the realization of the objectives as provided for in the Charter

and consider other issues of concern to the Member States and the Ummah.

Article 8
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1. The Islamic Summit shall convene every two years in one of the Member States.

2. The Preparation of the Agenda and all necessary arrangements for the convening
of the Summit will be done by the Council of Foreign Ministers with the
assistance of the General Secretariat.

Article 9

Extraordinary Sessions will be held, whenever the interests of Ummah warrant it, to
consider matters of vital importance to the Ummah and coordinate the policy of the
Organisation accordingly. An Extraordinary Session may be held at the
recommendation of the Council of Foreign Ministers or on the initiative of one of the
Member States or the Secretary-General, provided that such initiative obtains the
support of simple majority of the Member States.

CHAPTER V

Council of Foreign Ministers
Article 10

1. The Council of Foreign Ministers shall be convened once a year in one of the
Member States.

2. An Extraordinary Session of the Council of Foreign Ministers may be convened at
the initiative of any Member State or of the Secretary-General if such initiative is
approved by a simple majority of the Member States.

3. The Council of Foreign Ministers may recommend convening other sectorial
Ministerial meetings to deal with the specific issues of concern to the Ummabh.
Such meetings shall submit their reports to the Islamic Summit and the Council of
Foreign Ministers.

4. The Council of Foreign Ministers shall consider the means for the implementation
of the general policy of the Organisation by:

a. Adopting decisions and resolutions on matters of common interest in
the implementation of the objectives and the general policy of the
Organisation;

b. Reviewing progress of the implementation of the decisions and
resolutions adopted at the previous Summits and Councils of Foreign
Ministers;

c. Considering and approving the programme, budget and other financial

and administrative reports of the General Secretariat and Subsidiary
Organs;

129



Annex 13

d. Considering any issue affecting one or more Member States whenever
a request to that effect by the Member State concerned is made with a
view to taking appropriate measures in that respect;

e. Recommending to establish any new organ or committee;

f. Electing the Secretary General and appointing the Assistant Secretaries
General in accordance with Articles 16 and 18 of the Charter
respectively;

g. Considering any other issue it deems fit.

CHAPTER VI

Standing Committees

Article 11
1. In order to advance issues of critical importance to the Organisation and its
Member States, the Organisation has formed the following Standing
Committees:
. Al Quds Committee;
il. Standing Committee for Information and Cultural Affairs
(COMIAQ);
iii. Standing Committee for Economic and Commercial
Cooperation (COMCEC); and
iv. Standing Committee for Scientific and Technological
Cooperation (COMSTECH).
2. The Standing Committees are chaired by Kings and Heads of State and

Government and are established in accordance with decisions of the Summit
or upon the recommendation of the Council of Foreign Ministers and the
membership of such Committees.
CHAPTER VII
Executive Committee
Article 12
The Executive Committee is comprised of the Chairmen of the current, preceding and

succeeding Islamic Summits and Councils of Foreign Ministers, the host country of
the Headquarters of the General Secretariat as well as the Secretary-General as an
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exofficio member. The Meetings of the Executive Committee shall be conducted
according to its Rules of Procedure.

CHAPTER VIII

Committee of Permanent Representatives
Article 13

The prerogatives and modes of operation of the Committee of Permanent
Representatives shall be defined by the Council of Foreign Ministers.

CHAPTER IX

International Islamic Court of Justice
Article 14

The International Islamic Court of Justice established in Kuwait in 1987 shall, upon
the entry into force of its Statute, be the principal judicial organ of the Organisation.

CHAPTER X

Independent Permanent Commission on Human Rights
Article 15
The Independent Permanent Commission on Human Rights shall promote the civil,
political, social and economic rights enshrined in the organisation’s covenants and

declarations and in universally agreed human rights instruments, in conformity with
Islamic values.

CHAPTER XI

General Secretariat
Article 16

The General Secretariat shall comprise a Secretary-General, who shall be the Chief
Administrative Officer of the Organisation and such staff as the Organisation requires.
The Secretary-General shall be elected by the Council of Foreign Ministers for a
period of five years, renewable once only. The Secretary-General shall be elected
from among nationals of the Member States in accordance with the principles of
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equitable geographical distribution, rotation and equal opportunity for all Member
States with due consideration to competence, integrity and experience.

Article 17
The Secretary General shall assume the following responsibilities:

a. Bring to the attention of the competent organs of the Organisation matters
which, in his opinion, may serve or impair the objectives of the Organisation;

b. Follow-up the implementation of decisions, resolutions and recommendations
of the Islamic Summits, and Councils of Foreign Ministers and other
Ministerial meetings;

c. Provide the Member States with working papers and memoranda, in
implementation of the decisions, resolutions and recommendations of the
Islamic Summits and the Councils of Foreign Ministers;

d. Coordinate and harmonize, the work of the relevant Organs of the
Organisation;

e. Prepare the programme and the budget of the General Secretariat;

f. Promote communication among Member States and facilitate consultations
and exchange of views as well as the dissemination of information that could
be of importance to Member States;

g. Perform such other functions as are entrusted to him by the Islamic Summit or
the Council of Foreign Ministers;

h. Submit annual reports to the Council of Foreign Ministers on the work of the
Organisation.

Article 18

1. The Secretary-General shall submit nominations of Assistant Secretaries
General to the Council of Foreign Ministers, for appointment, for a period of
five years in accordance with the principle of equitable geographical
distribution and with due regard to the competence, integrity and dedication to
the objectives of the Charter. One post of Assistant Secretary General shall be
devoted to the cause of Al-Quds Al-Sharif and Palestine with the
understanding that the State of Palestine shall designate its candidate.

2. The Secretary-General may, for the implementation of the resolutions and

decisions of the Islamic Summit and the Council of Foreign Ministers, appoint
Special Representatives. Such appointments along with mandates of the
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Special Representatives shall be made with the approval of the Council of
Foreign Ministers.

3. The Secretary-General shall appoint the staff of the General Secretariat from
among nationals of Member States, paying due regard to their competence,
eligibility, integrity and gender in accordance with the principle of equitable
geographical distribution. The Secretary-General may appoint experts and
consultants on temporary basis.

Article 19

In the performance of their duties, the Secretary-General, Assistant Secretaries
General and the staff of the General Secretariat shall not seek or accept instructions
from any government or authority other than the Organisation. They shall refrain from
taking any action that may be detrimental to their position as international officials
responsible only to the Organisation. Member States shall respect this exclusively
international character, and shall not seek to influence them in any way in the
discharge of their duties.

Article 20
The General Secretariat shall prepare the meetings of the Islamic Summits and the
Councils of Foreign Ministers in close cooperation with the host country insofar as
administrative and organizational matters are concerned.

Article 21
The Headquarters of the General Secretariat shall be in the city of Jeddah until the
liberation of the city of Al-Quds so that it will become the permanent Headquarters of
the Organisation.

CHAPTER XII

Article 22

The Organisation may establish Subsidiary Organs, Specialized Institutions and grant

affiliated status, after approval of the Council of Foreign Ministers, in accordance
with the Charter.

Subsidiary Organs

Article 23
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Subsidiary organs are established within the framework of the Organisation in
accordance with the decisions taken by the Islamic Summit or Council of Foreign
Ministers and their budgets shall be approved by the Council of Foreign Ministers.

CHAPTER XIII
Specialized Institutions
Article 24

Specialized institutions of the Organisation are established within the framework of
the Organisation in accordance with the decisions of the Islamic Summit or Council
of Foreign Ministers. Membership of the specialized institutions shall be optional and
open to members of the Organisation. Their budgets are independent and are
approved by their respective legislative bodies stipulated in their Statute.

Affiliated Institutions
Article 25

Affiliated institutions are entities or bodies whose objectives are in line with the
objectives of this Charter, and are recognized as affiliated institutions by the Council
of Foreign Ministers. Membership of the institutions is optional and open to organs
and institutions of the Member States. Their budgets are independent of the budget of
the General Secretariat and those of subsidiary organs and specialized institutions.
Affiliated institutions may be granted observer status by virtue of a resolution of the
Council of Foreign Ministers. They may obtain voluntary assistance from the
subsidiary organs or specialized institutions as well as from Member States.

CHAPTER XIV
Cooperation with Islamic and other Organizations
Article 26

The Organisation will enhance its cooperation with the Islamic and other
Organizations in the service of the objectives embodied in the present Charter.

CHAPTER XV
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Peaceful Settlement of Disputes
Article 27

The Member States, parties to any dispute, the continuance of which may be
detrimental to the interests of the Islamic Ummah or may endanger the maintenance
of international peace and security, shall seek a solution by good offices, negotiation,
enquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful
means of their own choice. In this context good offices may include consultation with
the Executive Committee and the Secretary-General.

Article 28

The Organisation may cooperate with other international and regional organisations
with the objective of preserving international peace and security, and settling disputes
through peaceful means.

CHAPTER XVI
Budget & Finance
Article 29

1. The budget of the General Secretariat and Subsidiary Organs shall be borne by
Member States proportionate to their national incomes.

2. The Organisation may, with the approval of the Islamic Summit or the Council
of Foreign Ministers, establish special funds and endowments (waqfs) on
voluntary basis as contributed by Member States, individuals and
Organisations.These funds and endowments shall be subjected to the
Organisation’s financial system and shall be audited by the Finance Control
Organ annually.

Article 30
The General Secretariat and subsidiary organs shall administer their financial affairs
according to the Financial Rules of Procedure approved by the Council of Foreign
Ministers.

Article 31
1. A Permanent Finance Committee shall be set up by the Council of Foreign

Ministers from the accredited representatives of the participating Member
States which shall meet at the Headquarters of the Organisation to finalize the
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programme and budget of the General Secretariat and its subsidiary organs in
accordance with the rules approved by the Council of Foreign Ministers.

2. The Permanent Finance Committee shall present an annual report to the

Council of Foreign Ministers which shall consider and approve the
programme and budget.

3. The Finance Control Organ comprising financial/auditing experts from the

Member States shall undertake the audit of the General Secretariat and its
subsidiary organs in accordance with its internal rules and regulations.

CHAPTER XVII

Rules of Procedure and Voting

Article 32
1. The Council of Foreign Ministers shall adopt its own rules of procedure.
2. The Council of Foreign Ministers shall recommend the rules of procedures of
the Islamic Summit.
3. The Standing Committees shall establish their own respective rules of
procedure.
Article 33
1. Two-third of the Member States shall constitute the quorum for the meetings

of the Organisation of Islamic Cooperation.

2. Decisions shall be taken by consensus. If consensus cannot be obtained,
decision shall be taken by a two-third majority of members present and voting
unless otherwise stipulated in this Charter.

CHAPTER XVIII
Final Provisions

Privileges and Immunities

Article 34
1. The Organisation shall enjoy in the Member States, immunities and privileges
as necessary for the exercise of its functions and the fulfilment of its

objectives.
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Representatives of the Member States and officials of the Organisation shall
enjoy such privileges and immunities as stipulated in the Agreement on
Privileges and Immunities of 1976.

The staff of the General Secretariat, subsidiary organs and specialised
institutions shall enjoy privileges and immunities necessary for the
performance of their duties as may be agreed between the Organisation and
host countries.

A Member State which is in arrears in the payment of its financial
contributions to the Organization shall have no vote in the Council of Foreign
Ministers if the amount of its arrears equals or exceeds the amount of the
contributions due from it for the preceding two full years. The Council may,
nevertheless, permit such a Member to vote if it is satisfied that the failure to
pay is due to conditions beyond the control of the Member.

Withdrawal
Article 35

Any Member State may withdraw from the Organisation by notifying the
Secretary-General one year prior to its withdrawal. Such a notification shall be
communicated to all Member States.

The State applying for withdrawal shall be bound by its financial obligations
until the end of the fiscal year during which the application for withdrawal is
submitted. It shall also settle any other financial dues it owes to the
Organisation.

Amendments

Article 36

Amendments to the present Charter shall take place according to the following
procedure:

a. Any Member State may propose amendments to the present Charter to
the Council of Foreign Ministers;
b. When approved by two-third majority of the Council of Foreign

Ministers and ratified by a two-third majority of the Member States, it
shall come into force.

Interpretation

Article 37
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Any dispute that may arise in the interpretation, application or implementation
of any Article in the present Charter shall be settled cordially, and in all cases
through consultation, negotiation, reconciliation or arbitration;

The provisions of this Charter shall be implemented by the Member States in
conformity with their constitutional requirements.

Article 38

Languages of the Organisation shall be Arabic, English and French.

Transitional Arrangement
Ratification and Entry into Force

Article 39

This Charter shall be adopted by the Council of Foreign Ministers by two-
third majority and shall be open for signature and ratification by Member
States in accordance with the constitutional procedures of each Member State.

The instruments of ratification shall be deposited with the Secretary General
of the Organisation of Islamic Cooperation.

This Charter replaces the Charter of the Organisation of the Islamic
Conference which was registered in conformity with Article 102 of the Charter
of the United Nations on February 1, 1974.

Done at the city of Dakar (Republic of Senegal), the Seventh day of Rabi Al-Awal,
One Thousand Four Hundred and Twenty-nine Hijra, corresponding to Fourteenth
day of March Two Thousand and Eight.

This charter has been registered with the United Nations in conformity with Article
102 of the Charter of United Nations on 22 June 2017.
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Endnotes

1. The emblem of the Organization was changed in accordance with resolution
5/38-ORG.

2. The name of the OIC was changed pursuant to resolution 4/38-ORG.

3. The first para of Article 8 was amended as follows, “The Islamic Summit shall
convene every two years in one of the Member States”, instead of 3 years, by
virtue of resolution 3/44-ORG. The amendment shall enter into force after the
ratification of two thirds of the Member States.
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Case concerning the delimitation of the Continental Shelf between the United
Kingdom of Great Britain and Ireland, and the French Republic, Decision of
30 June 1977, UN Reports of International Arbitral Awards, vol. XVIII, p. 40
[extract]

Available at:

https://legal.un.org/riaa/cases/vol _XVIII/3-413.pdf
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REPORTS OF INTERNATIONAL
ARBITRAL AWARDS

RECUEIL DES SENTENCES
ARBITRALES

Delimitation of the Continental Shelf between the United Kingdom of Great
Britain and Northern Ireland, and the French Republic (UK, France)

30 June 1977 - 14 March 1978

VOLUME XVIII pp. 3-413

NATIONS UNIES - UNITED NATIONS
Copyright (c) 2006
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40 GREAT BRITAIN/FRANCE

i

definition to the meaning of the expression ‘‘special circumstances’’. The
French Republic, it says, by its own unilateral act simply excluded the appli-
cation of the equidistance principle in the series of areas which it specified,
and the effect was not to interpret Article 6 but to modify the scope of its
application. The reservation, it argues, took the form of a restriction on the
application of the equidistance method in cases not specifically provided for
by Article 6, which only contains a general principle and does not enumerate
a series of individual and particular cases. The French Government adds that
the reservation also had the effect of extending and rendering absolute in the
named areas the rule in Article 6 calling for agreement in the determination
of the boundary of the continental shelf.

55. The Court thinks it sufficient to say that, although the third reser-
vation doubtless has within it elements of interpretation, it also appears to
constitute a specific condition imposed by the French Republic on its accept-
ance of the delimitation régime provided for in Article 6. This condition, ac-
cording to its terms, appears 1o go beyond mere interpretation; for it makes
the application of that régime dependent on acceptance by the other State of
the French Republic’s designation of the named areas as involving ‘‘special
circumstances’’ regardless of the validity or otherwise of that designation
under Article 6. Article 2(1)(<) of the Vienna Convention on the Law of
Treaties, which both Parties accept as correctly defining a *‘reservation’’,
provides that it means ‘‘a unilateral statement, however phrased or named,
made by a State . . . whereby it purports to exclude or modify the legal ef-
fect of certain provisions of the treaty in its application to that State’’. This
definition does not limit reservations to statements purporting to exclude or
modify the actual terms of the treaty; it also covers statements purporting to
exclude or modify the legal effect of certain provisions in their application to
the reserving State. This is precisely what appears to the Court to be the pur-
port of the French third reservation and it, accordingly, concludes that this
“‘reservation’’ is to be considered a ‘‘reservation’’ rather than an *‘interpre-
tative declaration’’.

56. The Court will now proceed to examine the effect of the French
Republic’s reservations on the terms of the Convention applicable as be-
tween it and the United Kingdom, and will do so on the basis that the three
reservations to Article 6 are true reservations and admissible. Both the Par-
ties have addressed themselves to the question of the effect of the French
reservations, should the Court decide, as it has done. that the 1958 Conven-
tion is a treaty in force as between them and part of the law to be applied
under Article 2(1) of the Arbitration Agreement. They are, however, in
complete disagreement as to the effect of the reservations upon the condi-
tions under which the terms of the Convention, particularly those of Article
6, would be applicable as between the Parties to the present proceedings.

57. The French Republic maintains that it is the combined eftect of its
reservations and their rejection by the United Kingdom which determines the
question. In its view, the governing principle is that of the mutuality of con-
sent in the conclusion of treaties. The French Republic’s reservations to Ar-
ticle 6, it says, being valid reservations permitted by Article 12. imposed
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Channel Tunnel Group Limited and France-Manche S.A. v. United Kingdom
and France, Permanent Court of Arbitration Case No. 2003-06, Partial Award,
30 January 2007 [extract]

Available at:

https://pcacases.com/web/sendAttach/487

French version available at:

https://pcacases.com/web/sendAttach/488
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they are — can however lead to difficulties in particular contexts. A great deal depends
on the specific language of the instruments from which the tribunal derives its authority,
and the source of the rights and obligations in issue. In the present case, the principal
issue is not the law to be applied by the Tribunal, but the source of the Parties’ rights
and obligations. As the Tribunal has already observed, this question is expressly dealt

with by Clause 41.1.

In the present case, three questions need to be distinguished:

(1) Was there a “dispute” between the Claimants and either or both Respondents
which existed at the time of the Request?

(2) As to any such dispute, have the Claimants presented claims falling within the
scope of Clause 40.1 of the Concession Agreement?

(3) Does the fact that certain proceedings were or could have been brought before
another forum pursuant to Clause 41.4 of the Concession Agreement affect the
present Tribunal’s capacity to deal with the claims?

In answering these questions the Tribunal will apply the standard articulated in the Oil

Platforms case, and since adopted by other international tribunals.*® In other words it is

necessary to ask whether the breaches pleaded by the Claimants do or do not fall within

the provisions of the Concession Agreement from which alone the Tribunal’s

jurisdiction derives.

1.  Was there a “dispute” between the Claimants and the Respondents as to each
of the claims?

It must first be observed that, although the Claimants put forward the Sangatte claim
and the SeaFrance claim as part of a single dispute, in truth the two are entirely distinct.
They involve different acts or omissions of the Respondents, as well as different
provisions of the Concession Agreement and (to the extent they may be applicable) also
different rules of international law. Questions of jurisdiction and admissibility have to

be separately considered with regard to each of them.

88

Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, ICJ Reports
1996, 803, 810 (para. 16). See also Case concerning Legality of Use of Force (Yugoslavia v. Belgium),
ICJ Reports 1999, 124, 137 (para. 38); and in other tribunals, e.g. United Parcel Service of America Inc.
v. Government of Canada (2002) 7 ICSID Reports 285, 296-7; SGS Société Générale de Surveillance SA
v. Republic of the Philippines (2004) 8 ICSID Reports 515, 523-4.
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Clause 40.1 of the Concession Agreement refers to “[any dispute between the
Concessionaires or either of them and the Principals or either of them relating to this
Agreement” (« tout différend relatif a I’application de la Concession survenant entre les
Concessionnaires... et les Concédants »). Thus it covers disputes which had arisen at the

time of the Request, which is dated 17 December 2003.

There is no doubt that there was a subsisting dispute between the Claimants and the
Respondents concerning the various aspects of the Sangatte claim. The Concessionaires
wrote to the Governments and to the IGC on 17 March 2003 and on 26 March 2003
respectively seeking to commence negotiations with a view to finding a possible
resolution to their claims in relation to the clandestine migrant phenomenon. The IGC
replied on 11 June 2003 indicating that it was unable to respond favourably to this

request.

No such formal step was taken with respect to the SeaFrance claim. It might be said that
the actions of France or of French public sector entities were not the specific
responsibility of the IGC and that a different approach to this issue might reasonably
have been taken. But the IGC’s terms of reference under Article 10 of the Treaty are
broad and it could certainly have considered a complaint of this kind; more particularly
the IGC was the obvious forum to inform the United Kingdom of the issues and to seek
its support. It is true that the Concessionaires did write twice to the relevant French
Minister complaining about subsidies. The first letter, dated 17 February 1999,
expressed “disquiet” at existing and proposed subsidies to P & O/Stena and SeaFrance
and called for equal treatment or better still the abolition of all subsidies.* There
appears to have been no follow-up. The second letter, dated 4 February 2003, referred to
the State aid complaint brought by P & O to the European Commission. It explained
that “Eurotunnel had not wished at the time to associate itself with such an action
against the State”, but nonetheless noted that the impact of the subsidy to SeaFrance on
prices in the cross-Channel market had been appreciable.”” The letter referred to the

Concession Agreement, without expressly alleging a breach thereof. But it expressed

89

90

Letter from Patrick Ponsolle to Jean-Claude Gayssot dated 17 February 1999, Bundle H, p. 4313
(translation by the Registry).
Letter from Richard Shirrefs to Francis Mer dated 4 February 2003, Bundle H, p. 4701 (translation by the

Registry).

41

151



140.

141.

Annex 15

“strong disquiet” in relation to the State aid being extended, whether directly or

indirectly, to SeaFrance.

By contrast the record discloses no letter or communication of any kind to the United
Kingdom in respect of the failures on its part to act of which the Claimants now

.91
complain.

It is thus understandable that France and, a fortiori, the United Kingdom should argue
that there was no actual dispute over the SeaFrance claim prior to the commencement of
the present arbitration. Though perhaps formal the concern is not a minor one: the
SeaFrance claim accounts for more than 90% of the total amount of approximately
£458m claimed as damages in these proceedings. In response, the Claimants refer to the
letter of 4 February 2003, but their main argument is that, even if there were some
formal deficiency in this regard, international tribunals have not allowed these to
prevent a decision on a claim where the deficiency could readily be cured by filing a
new application. They note that the International Court has applied that principle on a
number of occasions, most recently in Armed Activities on the Territory of the Congo

(New Application: 2002) (Democratic Republic of the Congo v. Rwanda), where it said:

Finally, the Court will address Rwanda’s argument that the statement by its
Minister of Justice could not in any event have any implications for the question of
the Court’s jurisdiction in this case, since it was made nearly three years after the
institution of the proceedings. In this connection, the Court recalls that it has
consistently held that, while its jurisdiction must surely be assessed on the date of
the filing of the act instituting proceedings ... the Court should not, however,
penalize a defect in procedure which the Applicant could easily remedy
(Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections,
Judgment, 1.C.J. Reports 1996 (II), p. 613, para. 26). In the present case, if the
Rwandan Minister’s statement had somehow entailed the withdrawal of Rwanda’s
reservation to Article IX of the Genocide Convention in the course of the
proceedings, the DRC could on its own initiative have remedied the procedural
defect in its original Application by filing a new Application.”

On the other hand the Court held that it had no jurisdiction over the Congo’s claims
under a number of treaties in circumstances where the Congo had made no attempt to

invoke the treaties before the commencement of the arbitration, nor any attempt to

91

92

Letter from Patrick Ponsolle to Jean-Claude Gayssot dated 17 February 1999, Bundle H, p. 4313, refers to
another letter written by Eurotunnel to the British Minister of Transport John Prescott, protesting against
exemptions from social security payments apparently granted to P & O/Stena. That letter has not been
produced.

Judgment of 3 February 2006, para. 54, online: ICJ <http://www.icj-cij.org>.
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comply with other procedural requirements of those treaties.”” Thus prerequisites to
jurisdiction — which under Clause 40.1 of the Concession Agreement include the

existence of a dispute — cannot simply be ignored.

142. It is established that a party to international proceedings cannot create a dispute by its
request for arbitration, even if such a dispute would have been within jurisdiction had it
existed and could therefore, potentially, be the subject of a new request following
further exchanges between the parties.”* On the other hand international tribunals have
been willing to discern a dispute from general exchanges of correspondence manifesting
a difference of view without requiring the claim to have been made out with any
particularity. In the case of interstate disputes under the Treaty, Article 19(1)(a) requires
that the dispute must not have been settled by consultations within three months. There
is no equivalent provision for disputes between the Concessionaires and the
Governments relating to the Concession Agreement (Article 19(1)(b)) and therefore no
other procedural condition to arbitration. The present case is very close to the line but
on balance the Tribunal holds that as a result of the letter of 4 February 2003 and the
other steps taken by the Concessionaires, there was a dispute between them and the
French Government concerning at least the issue of subsidies and that the dispute relates

to the Concession Agreement for the purposes of Clause 40.1.

143. The same conclusion cannot be reached so far as the United Kingdom is concerned.
There appears to have been no communication on this subject between the
Concessionaires and the United Kingdom prior to the Request, no attempt to bring the
matter formally before the IGC and no prior indication by any means or in any forum of
what the United Kingdom might have neglected to do in relation to the SeaFrance
subsidies. There was in the Tribunal’s view no dispute between the Concessionaires and
the United Kingdom as concerns the SeaFrance claim at the time the Request was

served, and that aspect of the claim is accordingly outside its jurisdiction.

9 See ibid., paras. 91-92 (Convention on the Elimination of All Forms of Discrimination Against Women),

99-100 (WHO Constitution), 108 (UNESCO Constitution), 118-119 (Montreal Convention).
o See Electricity Company of Sofia and Bulgaria, PCIJ Ser. A/B No. 77 (1939), 83.
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Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom),
Permanent Court of Arbitration Case No. 2011-03, Award, 18 March 2015
[extract]

Available at:

https://files.pca-cpa.org/pcadocs/MU-UK%2020150318%20Award.pdf
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Kingdom’s consultation process*”’ and the failure of the United Kingdom to honour the

assurance by former Prime Minister Gordon Brown.**

In Mauritius’ view, the “violation of the commitment given at the highest level” made it plain
that “no diplomatic solution was possible” and accordingly, continuing exchanges on the issue

would have been futile.*!

Moreover, Mauritius submits that it was entirely reasonable to
consider that further exchanges after initiation of these proceedings would have been futile in

. . 452
view of the circumstances.

2. The Tribunal’s Decision

As set out above, the Parties disagree both as to the interpretation of Article 283 and as to its
application to Mauritius’ Fourth Submission. Mauritius’ account of its compliance with Article
283 ranges widely through the history of the Parties’ diplomatic exchanges regarding the
proposed MPA. The United Kingdom, in contrast, points to the absence of a specific
communication setting out a particular dispute by reference to the Convention and either

proposing an approach for its resolution, or inviting an exchange of views.

In the Tribunal’s view, much of the argument on this issue has tended to confuse two related,
but distinct concepts. Article 283 requires the Parties to “proceed expeditiously to an exchange
of views regarding [the] settlement [of the dispute] by negotiation or other peaceful means.”
Article 283 thus requires the Parties to exchange views regarding the means for resolving their
dispute; it does not require the Parties to in fact engage in negotiations or other forms of
peaceful dispute resolution. As a matter of textual construction, the Tribunal considers that
Article 283 cannot be understood as an obligation to negotiate the substance of the dispute.
Read in that manner, Article 283(1) would, redundantly, require that parties “negotiate
regarding the settlement of the dispute by negotiation”. The Tribunal also notes that Article
283(2) requires a further exchange of views upon the failure of a dispute settlement procedure.
If an exchange of views were taken to involve substantive negotiations, this would literally
require that, upon the failure of negotiations, the parties must engage in negotiations: such a
construction cannot be correct. Finally, the drafters of this provision saw fit to include an

exhortation that the parties proceed “expeditiously” to an exchange of views. Given the clear

449

450

451

452

Mauritius’ Reply, para. 4.59.
Mauritius’ Reply, para. 4.61.
Mauritius’ Reply, para. 4.63.
Final Transcript, 951:21 to 952:3.
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and understandable preference among the participants at the Third UN Conference on the Law
of the Sea that disputes be resolved by negotiation whenever possible, the Tribunal cannot
accept that the final text could have included a provision that would have the effect of rushing,
or potentially imposing a time limit on, substantive negotiations. Article 283 is thus a provision
particular to the Convention and distinct from a requirement that parties engage in negotiations

prior to resorting to arbitration.

The Convention includes no express requirement that parties engage in negotiations on the
substance of a dispute before resorting to compulsory settlement. To the extent that such a
requirement could be considered to be implied from the structure of sections 1 and 2 of Part
XV, the Tribunal has no hesitation in concluding that Mauritius has met such a requirement.
The Parties discussed the proposed MPA during the bilateral talks in July 2009, in diplomatic
correspondence, at CHOGM, and in a number of conversations between Prime Minister
Ramgoolam and Foreign Minister Boolell and the British High Commissioner in Mauritius, Mr
John Murton. With respect to any obligation to carry out substantive negotiations, the Tribunal
considers it to be settled international law that “it is not necessary that a State must expressly
refer to a specific treaty in its exchanges with the other State to enable it later to invoke that
instrument,” but that “the exchanges must refer to the subject-matter of the treaty with sufficient
clarity to enable the State against which a claim is made to identify that there is, or may be, a
dispute with regard to that subject-matter” (Application of the International Convention on the
Elimination of All Forms of Racial Discrimination (Georgia v. Russian Federation)
Preliminary Objections, Judgment, 1.C.J. Reports 2011, p. 70 at p. 85, para. 30; see also
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 392 at pp. 428-429,
para. 83). Moreover, States themselves are in the best position to determine where substantive
negotiations can productively be continued, and “if finally a point is reached at which one of the
Parties definitely declares himself unable, or refuses, to give way, and there can therefore be no
doubt that the dispute cannot be settled by diplomatic negotiation” (Mavrommatis Palestine
Concessions, Jurisdiction, Judgment of 30 August 1924, PCI1J Series A, No. 2, p. 6 at p. 13, 15).
As set out in the factual record, Mauritius engaged in negotiations with the United Kingdom
regarding the steps that would be taken before an MPA might be declared (see paragraphs 128—
147 above). Mauritius’ decision that substantive negotiations could not continue in parallel with
the United Kingdom’s Public Consultation, or that negotiations did not warrant pursuing after
the MPA was declared on 1 April 2010, did not violate any duty to negotiate in respect of the
Parties’ dispute.
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Article 283, however, concerns an exchange of views on the means to settle the dispute, whether
by negotiation or other peaceful means. In the Tribunal’s view, the most unequivocal example
of compliance with this provision is that offered by Australia and New Zealand in the Southern
Bluefin Tuna arbitration. In identical Notes Verbales dated 15 September 1999, Australia and
New Zealand each set out a history of diplomatic communications recording the termination of
negotiations, the possible submission of the dispute to mediation, Japan’s preference for
arbitration under the 1993 Convention for the Conservation of Southern Bluefin Tuna, and
Australia and New Zealand’s rejection of this option and intent to submit that dispute to
arbitration under the Convention (Southern Bluefin Tuna (New Zealand v. Japan), Request for
the Prescription of Provisional Measures Submitted by New Zealand at Annex 1, New
Zealand’s Diplomatic Note 701/14/7/10/3 to Japan dated 15 July 1999, reproduced in
International Tribunal for the Law of the Sea, Pleadings, Minutes of Public Sittings and
Documents, Vol. 4 (1999) at p. 14; Southern Bluefin Tuna (Australia v. Japan), Request for the
Prescription of Provisional Measures Submitted by Australia at Annex 1, Australia’s Diplomatic
Note No. LGB 99/258 to Japan dated 15 July 1999, reproduced in International Tribunal for the
Law of the Sea, Pleadings, Minutes of Public Sittings and Documents, Vol. 4 (1999) at p. 82).
The United Kingdom points to the absence of a similar record of views exchanged in these

proceedings and would have the Tribunal deny jurisdiction on those grounds.

The Tribunal, however, is sensitive to the concern expressed by the tribunal in
Barbados/Trinidad and Tobago that an overly formalistic application of Article 283 does not
accord with how diplomatic negotiations are actually carried out (Award of 11 April 2006, PCA
Award Series, pp. 94-96, RIAA, Vol. XXVII, p. 147 at pp. 206-207, paras. 201-205). In
practice, substantive negotiations concerning the parties’ dispute are not neatly separated from
exchanges of views on the preferred means of settling a dispute, and the idealized form
exhibited in Southern Bluefin Tuna will rarely occur. Accordingly, it is unsurprising that in the
jurisprudence on Article 283 it is frequently not clear as to whether the communications that
were considered sufficient for the purposes of Article 283 were substantive or procedural in

nature.

Nevertheless, Article 283 forms part of the Convention and was intended to ensure that a State
would not be taken entirely by surprise by the initiation of compulsory proceedings. It should be
applied as such, but without an undue formalism as to the manner and precision with which
views were exchanged and understood. In the Tribunal’s view, Article 283 requires that a
dispute have arisen with sufficient clarity that the Parties were aware of the issues in respect of

which they disagreed. In the present case, the Tribunal considers that a dispute regarding the
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manner in which the United Kingdom was proceeding with the proposed MPA had arisen at
least as of Mauritius’ Note Verbale of 23 November 2009. In that communication, Mauritius set
out its concern regarding the impact of the MPA on issues of sovereignty, resettlement, and
fisheries. Mauritius also stated its view that these issues should be addressed in the bilateral
framework between the two governments and that this should be done before the United

Kingdom undertook to consult with the public:

[.]

Furthermore, the Ministry of Foreign Affairs, Regional Integration and International Trade
would like to state that since there is an on-going bilateral Mauritius-UK mechanism for
talks and consultations on issues relating to the Chagos Archipelago and a third round of
talks is envisaged early next year, the Government of the Republic of Mauritius believes
that it is inappropriate for the consultation on the proposed marine protected area, as far as
Mauritius is concerned, to take place outside this bilateral framework.

The Government of Mauritius considers that an MPA project in the Chagos Archipelago
should not be incompatible with the sovereignty of the Republic of Mauritius over the
Chagos Archipelago and should address the issues of resettlement, access to the fisheries
resources, and the economic development of the islands in a manner which would not
prejudice an eventual enjoyment of sovereignty. A total ban on fisheries exploitation and
omission of those issues from any MPA project would not be compatible with the long-
term resolution of, or progress in the talks, on the sovereignty issue.

The stand of the Government of Mauritius is that the existing framework for talks on the
Chagos Archipelago and the related environmental issues should not be overtaken or
bypassed by the consultation launched by the British Government on the proposed MPA.**

383. Once a dispute has arisen, Article 283 then requires that the Parties engage in some exchange of
views regarding the means to settle the dispute. As is apparent from Foreign Secretary David
Miliband’s letter of 15 December 2009, the United Kingdom considered it appropriate to

continue with a third round of bilateral talks in parallel with the Public Consultation:

[.]

At our meeting, you mentioned your concerns that the UK should have consulted Mauritius
further before launching the consultation exercise. I regret any difficulty this has caused
you or your Prime Minister in Port Louis. I hope you will recognize that we have been open
about the plans and that the offer of further talks has been on the table since July.

I would like to reassure you again that the public consultation does not in any way
prejudice or cut across our bilateral intergovernmental dialogue with Mauritius on the
proposed Marine Protected Area. The purpose of the public consultation is to seek the
views of the wider interested community, including scientists, NGOs, those with
commercial interests and other stakeholders such as the Chagossians. The consultations and
our plans for an MPA do not in any way impact on our commitment to cede the territory
when it is no longer needed for defence purposes.

43 Note Verbale dated 23 November 2009 from the Ministry of Foreign Affairs, Regional Integration and

International Trade, Mauritius to the UK Foreign and Commonwealth Office, No. 1197/28/10 (Annex
MM-155).

150

160



Annex 16

Our ongoing bilateral talks are an excellent forum for your Government to express its views
on the MPA. We welcome the prospect of further discussion in the context of these talks,
the next round of which now look likely to happen in January.

As well as the MPA there are, of course, many other issues for bilateral discussion. My
officials remain ready to continue the talks and I hope that Mauritius will take up the
opportunity to pursue this bilateral dialogue.

[L. %

384. Mauritius, in contrast, considered that the dispute should be resolved through bilateral talks, but

385.

that pending such talks the United Kingdom’s Public Consultation should be put on hold. This
is apparent from Mauritius’ account of the conversation at CHOGM (see paragraphs 135-138

above) and, in any event, from Foreign Minister Arvin Boolell’s letter of 30 December 2009:

During our recent meeting in the margins of the Commonwealth Heads of Government
Meeting, I had expressed the concerns of the Government of Mauritius about the Marine
Protected Area project. I had stated that it was inappropriate for the British authorities to
embark on consultations on the matter outside the bilateral Mauritius-United Kingdom
mechanism for talks on issues relating to the Chagos Archipelago.

[.]

In these circumstances, as [ have mentioned, Mauritius is not in a position to hold separate
consultations with the team of experts of the UK on the proposal to establish a Marine
Protected Area.

You will no doubt be aware that, in the margins of the last CHOGM, our respective Prime
Ministers agreed that the Marine Protected Area project be put on hold and that this issue
be addressed during the next round of Mauritius-United Kingdom bilateral talks. *°

Although this correspondence also dealt with substantive matters (as would be expected), the
Parties’ views on the settlement of the dispute by negotiation were clearly exchanged in
December 2009. This is all that Article 283 requires. It is not necessary for the Parties to
comprehensively canvas the means for the peaceful settlement of disputes set out in either the
UN Charter or the Convention, nor was Mauritius “obliged to continue with an exchange of
views when it concludes that the possibilities of reaching agreement have been exhausted”
(Land Reclamation in and around the Straits of Johor (Malaysia v. Singapore), Provisional
Measures, Order of 8 October 2003, ITLOS Reports 2003, p. 10 at para. 47). Nor, importantly,
does Article 283 require that the exchange of views include the possibility of compulsory
settlement or that—before resorting to compulsory settlement—one party caution the other

regarding the possibility of litigation or set out the specific claims that it might choose to

454

455

Letter dated 15 December 2009 from the UK Secretary of State for Foreign and Commonwealth Affairs
to the Minister of Foreign Affairs, Regional Integration and International Trade, Mauritius (Annex MM-
156).

Letter dated 30 December 2009 from the Minister of Foreign Affairs, Regional Integration and
International Trade, Mauritius to the UK Secretary of State for Foreign and Commonwealth Affairs
(Annex MM-157).

151

161



386.

Annex 16

advance. In the present case, both Parties preferred to address their dispute through negotiations,
albeit subject to incompatible conditions that ultimately prevented further talks from taking
place. The exchange of views took place on this basis. Thereafter, Mauritius determined that the
possibility of reaching agreement on the conditions for further negotiations had been exhausted
and elected to proceed with compulsory settlement through arbitration. Nothing further was

called for.

Accordingly, the Tribunal concludes that Mauritius has met the requirement of Article 283 to
exchange views regarding the settlement, by negotiation or other peaceful means, of the dispute

underpinning Mauritius’ Fourth Submission.
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The South China Sea Arbitration (Philippines v. China), Permanent Court of
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Submission No. 13 relates to the Philippines’ protest against China’s “purported law
enforcement activities as violating the Convention on the International Regulations for the
Prevention of Collisions at Sea and also violating UNCLOS”!® and China’s rejection of

those protests. %!

Submission No. 14 relates to a dispute concerning China’s “activities at Second Thomas
Shoal . . . after these proceedings were commenced,” including the prevention of the
rotation and resupply of Philippine personnel at the Shoal and interference with

2

navigation. ' The Philippines refers to China’s diplomatic communications and

communications with the Philippine forces stationed on Second Thomas Shoal.!*

THE TRIBUNAL’S DECISION

The concept of a dispute is well-established in international law and the inclusion of the term
within Article 288 constitutes a threshold requirement for the exercise of the Tribunal’s
jurisdiction. Simply put, the Tribunal is not empowered to act except in respect of one or more
actual disputes between the Parties. Moreover, such disputes must concern the interpretation

and application of the Convention.

In determining whether these criteria are met, the Tribunal recalls that, under international law,
a “dispute is a disagreement on a point of law or fact, a conflict of legal views or of interests

between two persons.” '*

Whether such a disagreement exists “is a matter for objective
determination.” '% A mere assertion by one party that a dispute exists is “not sufficient to prove
the existence of a dispute any more than a mere denial of the existence of the dispute proves its
nonexistence.”!% It is not adequate to show that “the interests of the two parties to such a case

are in conflict. It must be shown that the claim of one party is positively opposed by the
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Jurisdictional Hearing Tr. (Day 2), p. 144; Note Verbale from the Department of Foreign Affairs of the
Philippines to the Embassy of the People’s Republic of China in Manila, No. 12-1222, p. 1 (30 April
2012) (Annex 209).

Note Verbale from the Embassy of the People’s Republic of China in Manila to the Department of
Foreign Affairs of the Republic of the Philippines, No. (12) PG-239, p. 1 (25 May 2012) (Annex 211).

Jurisdictional Hearing Tr. (Day 2), p. 144.

Memorandum from the Secretary of Foreign Affairs of the Republic of the Philippines to the President of
the Republic of the Philippines (23 April 2013) (Annex 93); Letter from the Virgilio A. Hernandez,
Major General, Armed Forces of the Philippines, to the Secretary of Foreign Affairs, Department of
Foreign Affairs of Republic of the Philippines (10 March 2014) (Annex 99).

Mavrommatis Palestine Concessions, Jurisdiction, Judgment of 30 August 1924, PCIJ Series A, No. 2, p.
6 atp. 11 (Annex LA-57).

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion,
ICJ Reports 1950, p. 65 at p. 74 (Annex LA-1).

Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion,
ICJ Reports 1950, p. 65 at p. 74 (Annex LA-1).
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» 107 Moreover, the dispute must have existed at the time the proceedings were

other.
commenced.'® In the present case, that would be 22 January 2013, the date of the Philippines’

Notification and Statement of Claim.

Where a dispute exists between parties to the proceedings, it is further necessary that it be
identified and characterised. The nature of the dispute may have significant jurisdictional
implications, including whether the dispute can fairly be said to concern the interpretation or
application of the Convention or whether subject-matter based exclusions from jurisdiction are
applicable. Here again, an objective approach is called for, and the Tribunal is required to
“isolate the real issue in the case and to identify the object of the claim.”'” In so doing it is not
only entitled to interpret the submissions of the parties, but bound to do so. As set out in
Fisheries Jurisdiction (Spain v. Canada), it is for the Court itself “to determine on an objective
basis the dispute dividing the parties, by examining the position of both parties.”!' Such a
determination will be based not only on the “Application and final submissions, but on diplomatic
exchanges, public statements and other pertinent evidence.”!!! In the process, a distinction should
be made “between the dispute itself and arguments used by the parties to sustain their respective

submissions on the dispute.”!?

In the present case, the Philippines argues that it has submitted to the Tribunal a series of
concrete disputes concerning the interpretation or application of specific articles of the
Convention to Chinese activities in the South China Sea and to certain maritime features
occupied by China. The Philippines also considers that it has submitted a dispute concerning
the interaction of “historic rights” claimed by China with the provisions of the Convention.
China’s Position Paper sets out two overarching characterisations of the Parties’ dispute that, in

China’s view, exclude it from the Tribunal’s jurisdiction. In its Position Paper, China argues,
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South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment,
ICJ Reports 1962, p. 319 at p. 328 (Annex LA-6).

Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation), Preliminary Objections, Judgment, ICJ Reports 2011, p. 70 at pp. 84-85,
para. 30 (Annex LA-34).

Nuclear Tests (New Zealand v. France), Judgment, ICJ Reports 1974, p. 457 at p. 466, para. 30; see also
Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s Judgment of
20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of 22 September 1995, ICJ
Reports 1995, p. 288 at p. 304, para. 55.

Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at
p- 448, para. 30 (Annex LA-23).

Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at
p. 449, para. 31 (Annex LA-23).

Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at
p- 449, para. 32 (Annex LA-23); see also Chagos Marine Protected Area (Mauritius v. United Kingdom),
Award of 18 March 2015, para. 208 (Annex LA-225).
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first, that the Parties’ dispute concerns “territorial sovereignty over several maritime features in
the South China Sea” and, second (in what the Tribunal understands to be an alternative
argument), that the Parties’ dispute concerns matters that are “an integral part of maritime
delimitation.” The former characterisation would, in China’s view, mean that the dispute is not
one concerning the interpretation or application of the Convention; the latter would bring it
within the ambit of the jurisdictional exceptions created by China’s declaration under Article
298 of the Convention. As China’s objections concern the Philippines’ Submissions as a whole,
the Tribunal considers it appropriate to address them generally, before turning to the

Philippines’ arguments concerning the proper characterisation of its Submissions.

There is no question that there exists a dispute between the Parties concerning land sovereignty
over certain maritime features in the South China Sea. The Philippines concedes as much,'!?
and the objection set out in China’s Position Paper is premised on the existence of such a
dispute. A dispute over sovereignty is also readily apparent on the face of the diplomatic
communications between the Parties provided by the Philippines. The Tribunal does not accept,
however, that it follows from the existence of a dispute over sovereignty that sovereignty is also
the appropriate characterisation of the claims the Philippines has submitted in these
proceedings. In the Tribunal’s view, it is entirely ordinary and expected that two States with a
relationship as extensive and multifaceted as that existing between the Philippines and China
would have disputes in respect of several distinct matters. Indeed, even within a geographic
area such as the South China Sea, the Parties can readily be in dispute regarding multiple
aspects of the prevailing factual circumstances or the legal consequences that follow from them.
The Tribunal agrees with the International Court of Justice in United States Diplomatic and
Consular Staff in Tehran that there are no grounds to “decline to take cognizance of one aspect

of a dispute merely because that dispute has other aspects, however important.”''*

The Tribunal might consider that the Philippines’ Submissions could be understood to relate to
sovereignty if it were convinced that either (a) the resolution of the Philippines’ claims would
require the Tribunal to first render a decision on sovereignty, either expressly or implicitly; or
(b) the actual objective of the Philippines’ claims was to advance its position in the Parties’
dispute over sovereignty. Neither of these situations, however, is the case. The Philippines has
not asked the Tribunal to rule on sovereignty and, indeed, has expressly and repeatedly

requested that the Tribunal refrain from so doing.'"® The Tribunal likewise does not see that
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Memorial, para. 1.16; Supplemental Written Submission, para. 26.8.

United States Diplomatic and Consular Staff in Tehran (United States v. Iran), Judgment, ICJ Reports
1980, p. 3 at pp. 19-20, para. 36 (Annex LA-175).

Memorial, para. 1.16; Jurisdictional Hearing Tr. (Day 1), pp. 76-77, 99.
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any of the Philippines’ Submissions require an implicit determination of sovereignty. The
Tribunal is of the view that it is entirely possible to approach the Philippines’ Submissions from

116__that China is correct in its assertion of sovereignty

the premise—as the Philippines suggests
over Scarborough Shoal and the Spratlys. The Tribunal is fully conscious of the limits on the
claims submitted to it and, to the extent that it reaches the merits of any of the Philippines’
Submissions, intends to ensure that its decision neither advances nor detracts from either Party’s
claims to land sovereignty in the South China Sea. Nor does the Tribunal understand the
Philippines to seek anything further. The Tribunal does not see that success on these
Submissions would have an effect on the Philippines’ sovereignty claims and accepts that the
Philippines has initiated these proceedings with the entirely proper objective of narrowing the

issues in dispute between the two States.!!”

In this respect, the present case is distinct from the
recent decision in Chagos Marine Protected Area. The Tribunal understands the majority’s
decision in that case to have been based on the view both that a decision on Mauritius’ first and
second submissions would have required an implicit decision on sovereignty and that
sovereignty was the true object of Mauritius’ claims. For the reasons set out in this paragraph,
the Tribunal does not accept the objection set out in China’s Position Paper that the disputes

presented by the Philippines concern sovereignty over maritime features.

One aspect of this objection, however, warrants further comment. In its Position Paper, China
objects that “the Philippines selects only a few features” and argues that “[t]his is in essence an
attempt at denying China’s sovereignty over the Nansha Islands as a whole.”'"® The Tribunal
does not agree that the Philippines’ focus only on the maritime features occupied by China
carries implications for the question of sovereignty. The Tribunal does, however, consider that
this narrow selection may have implications for the merits of the Philippines’ claims. To the
extent that a claim by the Philippines is premised on the absence of any overlapping
entitlements of China to an exclusive economic zone or to a continental shelf, the Tribunal
considers it necessary to consider the maritime zones generated by any feature in the South

China Sea claimed by China, whether or not such feature is presently occupied by China.

Turning now to the question of maritime boundaries, the Tribunal is likewise not convinced by the
objection in China’s Position Paper that the Parties’ dispute is properly characterised as relating to
maritime boundary delimitation. The Tribunal agrees with China that maritime boundary
delimitation is an integral and systemic process. In particular, the Tribunal notes that the concepts

of an “equitable solution”, of “special circumstances” in respect of the territorial sea, and of
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Jurisdictional Hearing Tr. (Day 1), p. 98.
Memorial, para. 1.34.
China’s Position Paper, para. 19.
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“relevant circumstances” in respect of the exclusive economic zone and continental shelf may
entail consideration of a wide variety of potential issues arising between the parties to a
delimitation. It does not follow, however, that a dispute over an issue that may be considered in
the course of a maritime boundary delimitation constitutes a dispute over maritime boundary

delimitation itself.

In particular, the Tribunal considers that a dispute concerning the existence of an entitlement to
maritime zones is distinct from a dispute concerning the delimitation of those zones in an area
where the entitlements of parties overlap. While fixing the extent of parties’ entitlements and
the area in which they overlap will commonly be one of the first matters to be addressed in the
delimitation of a maritime boundary, it is nevertheless a distinct issue. A maritime boundary
may be delimited only between States with opposite or adjacent coasts and overlapping
entitlements. In contrast, a dispute over claimed entitlements may exist even without overlap,
where—for instance—a State claims maritime zones in an area understood by other States to

form part of the high seas or the Area for the purposes of the Convention.

In these proceedings, the Philippines has challenged the existence and extent of the maritime
entitlements claimed by China in the South China Sea. This is not a dispute over maritime
boundaries. The Philippines has not requested the Tribunal to delimit any overlapping
entitlements between the two States, and the Tribunal will not effect the delimitation of any
boundary. Certain consequences, however, do follow from the limits on the Tribunal’s
competence in this respect and the limited nature of the dispute presented by the Philippines.
China correctly notes in its Position Paper that certain of the Philippines’ Submissions
(Submissions No. 5, 8 and 9) request the Tribunal to declare that specific maritime features “are
part of the exclusive economic zone and continental shelf of the Philippines” or that certain
Chinese activities interfered with the Philippines’ sovereign rights in its exclusive economic
zone. Because the Tribunal has not been requested to—and will not—delimit a maritime
boundary between the Parties, the Tribunal will be able address those of the Philippines’
Submissions based on the premise that certain areas of the South China Sea form part of the
Philippines’ exclusive economic zone or continental shelf only if the Tribunal determines that
China could not possess any potentially overlapping entitlement in that area. This fact also
bears on the decisions that the Tribunal is presently prepared to make regarding the scope of its

jurisdiction (see Paragraphs 390 to 396 below).

Having addressed the two objections raised generally by China concerning the nature of the

Parties’ dispute, the Tribunal turns to the disputes that it considers do appear from the
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Philippines’ Submissions, as reflected in the Parties’ diplomatic correspondence in the record

and the public statements of the Parties.

The Tribunal is called upon to address an issue arising from the manner in which China has
chosen to publicly present its claimed rights in the South China Sea and also from China’s
non-participation in these proceedings. The existence of a dispute in international law generally
requires that there be “positive opposition” between the parties, in that the claims of one party
are affirmatively opposed and rejected by the other.'!” In the ordinary course of events, such
positive opposition will normally be apparent from the diplomatic correspondence of the

Parties, as views are exchanged and claims are made and rejected.

In the present case, however, China has not elaborated on certain significant aspects of its
claimed rights and entitlements in the South China Sea. China has, for instance, repeatedly
claimed “historic rights” or rights “formed in history” in the South China Sea.'® But China has
not, as far as the Tribunal is aware, clarified the nature or scope of its claimed historic rights.
Nor has China clarified its understanding of the meaning of the “nine-dash line” set out on the
map accompanying its Notes Verbales of 7 May 2009.'2! Within the Spratlys, China has also

generally refrained from expressing a view on the status of particular maritime features and has
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South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment,
ICJ Reports 1962, p. 319 at p. 328.

See, e.g., Memorandum from the Embassy of the Republic of the Philippines in Beijing to the Secretary
of Foreign Affairs of the Republic of the Philippines, No. ZPE-064-2011-S, p. 6, para. 8 (21 June 2011)
(Annex 72); Ministry of Foreign Affairs of the People’s Republic of China, Foreign Ministry
Spokesperson Jiang Yu’s Regular Press Conference on September 15, 2011, p. 2 (16 September 2011)
(Annex 113).

Note Verbale from the Permanent Mission of the People’s Republic of China to the United Nations to the
Secretary-General of the United Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale
from the Permanent Mission of the People’s Republic of China to the United Nations to the Secretary-
General of the United Nations, No. CML/18/2009 (7 May 2009) (Annex 192). The Tribunal’s use of the
term “nine-dash line” is not to be understood as recognizing any particular nomenclature or map as
correct or authoritative. The Tribunal observes that different terms have been used at different times and
by different entities to refer to this line. For example, China refers to “China’s dotted line in the South
China Sea” (China’s Position Paper, para. 8); Viet Nam refers to the “nine-dash line” (Viet Nam’s
Statement, para. 4(i)); Indonesia has referred to the “so called ‘nine-dotted-lines map’ (Note Verbale from
the Permanent Mission of the Republic of Indonesia to the United Nations to the Secretary-General of the
United Nations, No. 480/POL-703/VII/10, pp. 1-2 (8 July 2010) (Annex 197); and some commentators
have referred to it as the “Cow’s Tongue” and “U-Shaped Line.” Further, the Tribunal observes that the
number of dashes varies, depending on the date and version of the map consulted. For example, there
were eleven dashes in the 1947 Atlas Map “Showing the Location of the Various Islands in the South
China Sea (Nanhai Zhu Dao Wei Zhi Tu) (Memorial, Figure 4.5, Annex M20) and those in the 1950s
(Annexes M1-M3) . Nine dashes appeared in subsequent maps, including that appended to the 2009
Notes Verbales to the UN Secretary-General (Memorial Figure 1.1, Note Verbale from the Permanent
Mission of the People’s Republic of China to the United Nations to the Secretary-General of the United
Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale from the Permanent Mission of the
People’s Republic of China to the United Nations to the Secretary-General of the United Nations,
No. CML/18/2009 (7 May 2009) (Annex 192)). Ten dashes appear in the more recent 2013 “Map of the
People’s Republic of China” produced by China Cartographic Publishing House (Annex M19).
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rather chosen to argue generally that “China’s Nansha Islands [are] fully entitled to Territorial
Sea, Exclusive Economic Zone (EEZ) and Continental Shelf.”!?? The Tribunal sees nothing
improper about this and considers that China is free to set out its public position as it considers
most appropriate. Nevertheless, certain consequences follow for the Tribunal’s determination
of whether a dispute can reasonably be said to exist where the Philippines’ claims raise matters

on which China has so far refrained from expressing a detailed position.

The Tribunal notes that:

a disagreement on a point of law or fact, a conflict of legal views or interests, or the
positive opposition of the claim of one party by the other need not necessarily be stated
expressis verbis. In the determination of the existence of a dispute, as in other matters, the
position or the attitude of a party can be established by inference, whatever the professed
view of that party.'??

The existence of a dispute may also “be inferred from the failure of a State to respond to a claim

in circumstances where a response is called for.”!**

The Tribunal recalls that this issue arose in the Applicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarters Agreement of 26 June 1947, in which the
United States declined to expressly affirm or contradict the United Nations’ view that its
legislation constituted a violation of the United Nations Headquarters Agreement. The Court,

on that occasion, noted that:

where one party to a treaty protests against the behaviour or a decision of another party, and
claims that such behaviour or decision constitutes a breach of the treaty, the mere fact that
the party accused does not advance any argument to justify its conduct under international
law does not prevent the opposing attitudes of the parties from giving rise to a dispute
concerning the interpretation or application of the treaty. %

Similarly, in Land and Maritime Boundary (Cameroon v. Nigeria), Nigeria adopted a reserved
approach to setting out its position and argued only generally that there was “no dispute
concerning the delimitation of that boundary as such throughout its whole length.”?® The Court

observed that:
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See, e.g., Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-
General of the United Nations, No. CML/8/2011, p. 2 (14 April 2011) (Annex 201).

Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports
1998, p. 275 at p. 315, para. 89 (Annex LA-25).

Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation), Preliminary Objections, Judgment, ICJ Reports 2011, p. 70 at pp. 84-85,
para. 30 (Annex LA-34).

Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters
Agreement of 26 June 1947, Advisory Opinion, ICJ Reports 1988, p. 12 at p. 28, para. 38.

Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25).
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Nigeria is entitled not to advance arguments that it considers are for the merits at the
present stage of the proceedings; in the circumstances however, the Court finds itself in a
situation in which it cannot decline to examine the submission of Cameroon on the ground
that there is no dispute between the two States. Because of Nigeria’s position, the exact
scope of this dispute cannot be determined at present; a dispute nevertheless exists between
the two Parties, at least as regards the legal bases of the boundary. It is for the Court to pass
upon this dispute. '?’

In the Tribunal’s view, two principles follow from this jurisprudence. First, where a party has
declined to contradict a claim expressly or to take a position on a matter submitted for
compulsory settlement, the Tribunal is entitled to examine the conduct of the Parties—or,
indeed, the fact of silence in a situation in which a response would be expected—and draw
appropriate inferences. Second, the existence of a dispute must be evaluated objectively. The
Tribunal is obliged not to permit an overly technical evaluation of the Parties’ communications
or deliberate ambiguity in a Party’s expression of its position to frustrate the resolution of a

genuine dispute through arbitration.

In the Tribunal’s view, the Philippines’ Submissions No. 1 and 2 reflect a dispute concerning
the source of maritime entitlements in the South China Sea and the interaction of China’s
claimed “historic rights” with the provisions of the Convention. This dispute is evident from
the diplomatic exchange between the Parties that followed China’s Notes Verbales of 7 May
2009, which stated, in relevant part that:

China has indisputable sovereignty over the islands in the South China Sea and the adjacent
waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as the
seabed and subsoil thereof (see attached map). The above position is consistently held by
the Chinese Government and is widely known by the international community. 28

The Notes enclosed a map depicting what is known as the nine-dash line in the South China Sea.

The Philippines’ contrasting view that entitlements in the South China Sea stem only from land
features is well set out in its Note Verbale of 5 April 2011, issued in explicit response to China’s
Notes Verbales of 7 May 2009. In addition to claiming sovereignty over the “Kalayaan Island
Group (KIG)”, the Note provides in relevant part:

On the “Waters Adjacent” to the Islands and other Geological Features

SECOND, the Philippines, under the Roman notion of dominium maris and the
international law principle of “/a terre domine la mer” which states that the land dominates
the sea, necessarily exercises sovereignty and jurisdiction over the waters around or
adjacent to each relevant geological feature in the KIG as provided for under the United
Nations Convention on the Law of the Sea (UNCLOS).
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Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25).

Note Verbale from the Permanent Mission of the People’s Republic of China to the United Nations to the
Secretary-General of the United Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale
from the Permanent Mission of the People’s Republic of China to the United Nations to the Secretary-
General of the United Nations, No. CML/18/2009 (7 May 2009) (Annex 192).
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At any rate, the extent of the waters that are “adjacent” to the relevant geological features
are definite and determinable under UNCLOS, specifically under Article 121 (Regime of
Islands) of the said Convention.

On the Other “Relevant Waters Seabed and Subsoil” in the SCS

THIRD, since the adjacent waters of the relevant geological features are definite and
subject to legal and technical measurement, the claim as well by the People’s Republic of
China on the “relevant waters as well as the seabed and subsoil thereof” (as reflected in the
so-called 9-dash line map attached to Notes Verbales CML/17/2009 dated 7 May 2009 and
CML/18/2009 dated 7 May 2009) outside of the aforementioned relevant geological
features in the KIG and their “adjacent waters” would have no basis under international
law, specifically UNCLOS. With respect to these areas, sovereignty and jurisdiction or
sovereign rights, as the case may be, necessarily appertain or belong to the appropriate
coastal or archipelagic state — the Philippines — to which these bodies of waters as well as
seabed and subsoil are appurtenant, either in the nature of Territorial Sea, or 200 M
Exclusive Economic Zone (EEZ), or Continental Shelf (CS) in accordance with Articles 3,
4,55,57,and 76 of UNCLOS.'?

166. This Note prompted an immediate and comprehensive objection from China, which both
rejected the Philippines’ claim of sovereignty and set out certain comments on China’s claimed

maritime rights. China’s Note of 14 April 2011 stated in relevant part that:

China has indisputable sovereignty over the islands in the South China Sea and the adjacent
waters, and enjoys sovereign rights and jurisdiction over relevant waters as well as the
seabed and subsoil thereof. China’s sovereignty and related rights and jurisdiction in the
South China Sea are supported by abundant historical and legal evidence. The contents of
the Note Verbale No 000228 of the Republic of Philippines are totally unacceptable to the
Chinese Government.

. . . Furthermore, under the legal principle of “la terre domine la mer”, coastal states’
Exclusive Economic Zone (EEZ) and Continental Shelf claims shall not infringe upon the
territorial sovereignty of other states.

Since 1930s, the Chinese Government has given publicity several times the geographical
scope of China’s Nansha Islands and the names of its components. China’s Nansha Islands
is therefore clearly defined. In addition, under the relevant provisions of the 1982 United
Nations Convention on the Law of the Sea, as well as the Law of the People’s Republic of
China on the Territorial Sea and the Contiguous Zone (1992) and the Law on the Exclusive
Economic Zone and the Continental Shelf of the People’s Republic of China (1998),
China’s Nansha Islands is fully entitled to Territorial Sea, Exclusive Economic Zone (EEZ)
and Continental Shelf. '3

167. In the Tribunal’s view, a dispute is readily apparent in the text and context of this exchange:
from the map depicting a seemingly expansive claim to maritime entitlements, to the
Philippines’ argument that maritime entitlements are to be derived from “geological features”
and based solely on the Convention, to China’s invocation of “abundant historical and legal
evidence” and rejection of the contents of the Philippines’ Note as “totally unacceptable”. The
existence of a dispute over these issues is not diminished by the fact that China has not clarified

the meaning of the nine-dash line or elaborated on its claim to historic rights.

129 Note Verbale from the Permanent Mission of the Republic of the Philippines to the United Nations to the
Secretary-General of the United Nations, No. 000228 (5 April 2011) (Annex 200).

Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-General of
the United Nations, No. CML/8/2011 (14 April 2011) (Annex 201).
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Nor is the existence of a dispute concerning the interpretation and application of the Convention
vitiated by the fact that China’s claimed entitlements appear to be based on an understanding of
historic rights existing independently of, and allegedly preserved by, the Convention. The
Philippines’ position, apparent both in its diplomatic correspondence and in its submissions in
these proceedings, is that “UNCLOS supersedes and nullifies any ‘historic rights’ that may have
existed prior to the Convention.”!3! This is accordingly not a dispute about the existence of
specific historic rights, but rather a dispute about historic rights in the framework of the
Convention. A dispute concerning the interaction of the Convention with another instrument or
body of law, including the question of whether rights arising under another body of law were or
were not preserved by the Convention, is unequivocally a dispute concerning the interpretation

and application of the Convention.

In the Tribunal’s view, the Philippines’ Submissions No. 3, 4, 6, and 7 reflect a dispute
concerning the status of the maritime features and the source of maritime entitlements in the
South China Sea. The Philippines has requested that the Tribunal determine the status—as an
island, rock, low-tide elevation, or submerged feature—of nine maritime features, namely:
Scarborough Shoal, Mischief Reef, Second Thomas Shoal, Subi Reef, Gaven Reef and
McKennan Reef (including Hughes Reef), Johnson Reef, Cuarteron Reef and Fiery Cross Reef.
In this instance, the Parties appear to have only rarely exchanged views concerning the status of
specific individual features.'*> China has set out its view on the status of features in the Spratly
Islands as a group, stating that “China’s Nansha Islands [are] fully entitled to Territorial Sea,
Exclusive Economic Zone (EEZ) and Continental Shelf.”'** The Philippines has likewise made
general claims, setting out its view that “the extent of the waters that are ‘adjacent’ to the
relevant geological features are definite and determinable under UNCLOS, specifically under
Article 121 (Regime of Islands) of the said Convention.”'** The Philippines has, however, also
underlined its view that the features in the Spratly Islands are entitled to at most a 12 nautical
mile territorial sea and that any claim to an exclusive economic zone or to a continental shelf in
the South China Sea must emanate from one of the surrounding coastal or archipelagic States.
For example, following an incident concerning survey operations in the area of Reed Bank, the

Philippines stated:
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Memorial, para. 4.96(2).

See, e.g., Memorandum from Rodolfo C. Severino, Undersecretary, Department of Foreign Affairs of the
Republic of the Philippines, to the President of the Republic of the Philippines (27 May 1997) (Annex 25).

Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-General of
the United Nations, No. CML/8/2011, p. 2 (14 April 2011) (Annex 201).

Note Verbale from the Permanent Mission of the Republic of the Philippines to the United Nations to the
Secretary-General of the United Nations, No. 000228 (5 April 2011) (Annex 200).
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SECOND, even while the Republic of the Philippines has sovereignty and jurisdiction over
the [Kalayaan Island Group], the Reed Bank where [service contract] CSEC 101 is situated
does not form part of the “adjacent waters,” specifically the 12 M territorial waters of any
relevant geological features in the [Kalayaan Island Group] either under customary
international law or the United Nations Convention on the Law of the Sea (UNCLOS);

THIRD, Reed Bank is not an island, a rock, or a low tide elevation. Rather, Reed Bank is a
completely submerged bank that is part of the continental margin of Palawan. Accordingly,
Reed Bank, which is about 85 M from the nearest coast of Palawan and about 595 M from
the coast of Hainan, forms part of the 200 M continental shelf of the Philippine archipelago
under UNCLOS;

FOURTH, Article 56 and 77 of UNCLOS provides that the coastal or archipelagic State
exercises sovereign rights over its 200 M Exclusive Economic Zone and 200 M Continental
Shelf. As such, the Philippines exercises exclusive sovereign rights over the Reed Bank. '3

The Tribunal considers that, viewed objectively, a dispute exists between the Parties concerning
the maritime entitlements generated in the South China Sea. Such a dispute is not negated by
the absence of granular exchanges with respect to each and every individual feature. Rather, the
Tribunal must “distinguish between the dispute itself and arguments used by the parties to
sustain their respective submissions on the dispute.”!*® International law does not require a

State to expound its legal arguments before a dispute can arise.

The Tribunal is conscious that it may emerge, in the course of the Tribunal’s examination or in
light of further communications from China, that the Parties are not, in fact, in dispute on the
status of, or entitlements generated by, a particular maritime feature. In this respect, the
Tribunal considers the situation akin to that faced by the International Court of Justice in Land
and Maritime Boundary (Cameroon v. Nigeria): even if “the exact scope of this dispute cannot
be determined at present; a dispute nevertheless exists between the two Parties.” !’ The

Tribunal is entitled to deal with this dispute.

In the Tribunal’s view, the Philippines’ Submission No. 5 merely presents another aspect of the
same general dispute between the Parties concerning the sources of maritime entitlements in the
South China Sea. In Submission No. 5, however, the Philippines has asked not for a
determination of the status of a particular feature, but for a declaration that Mischief Reef and
Second Thomas Shoal as low-tide elevations “are part of the exclusive economic zone and
continental shelf of the Philippines.” In so doing, the Philippines has in fact presented a dispute
concerning the status of every maritime feature claimed by China within 200 nautical miles of

Mischief Reef and Second Thomas Shoal, at least to the extent of whether such features are
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Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy
of the People’s Republic of China in Manila, No. 110885 (4 April 2011) (Annex 199).

Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at
p. 449, para. 32 (Annex LA-23).

Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25).
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islands capable of generating an entitlement to an exclusive economic zone and to a continental
shelf. Only if no such overlapping entitlement exists—and only if China is not entitled to claim
rights in the South China Sea beyond those permitted by the Convention (the subject of the
Philippines’ Submissions No. 1 and 2)—would the Tribunal be able to grant the relief requested

in Submission No. 5.

If the Philippines’ Submissions No. 1 through 7 concern various aspects of the Parties’ dispute
over the sources and extent of maritime entitlements in the South China Sea, the Philippines’
Submissions No. 8 through 14 concern a series of disputes regarding Chinese activities in the
South China Sea. The incidents giving rise to these Submissions are well documented in the
record of the Parties’ diplomatic correspondence and the Tribunal concludes that disputes
implicating provisions of the Convention exist concerning the Parties’ respective petroleum and
survey activities, 1*® fishing (including both Chinese fishing activities and China’s alleged
interference with Philippine fisheries),'* Chinese installations on Mischief Reef;,'*° the actions
41

of Chinese law enforcement vessels, !

Thomas Shoal.'#

and the Philippines’ military presence on Second
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See, e.g., Note Verbale from the Embassy of the People’s Republic of China in Manila to the Department
of Foreign Affairs of the Republic of the Philippines, No. (10)PG-047 (22 February 2010) (Annex 195);
Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy
of the People’s Republic of China in Manila, No. 110526 (2 March 2011) (Annex 198); Note Verbale
from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the People’s
Republic of China in Manila, No. 110885 (4 April 2011) (Annex 199); Note Verbale from the Embassy
of the People’s Republic of China in Manila to the Department of Foreign Affairs of the Republic of the
Philippines, No. (11)PG-202 (7 July 2011) (Annex 202).

See, for instance, the extensive correspondence collected at the Memorial, para. 3.40 n. 211.

See, e.g., Government of the Republic of the Philippines and Government of the People’s Republic of
China, Philippine-China Bilateral Consultations: Summary of Proceedings (20-21 March 1995)
(Annex 175); Government of the Republic of the Philippines and Government of the People’s Republic
of China, Joint Statement: Philippine-China Experts Group Meeting on Confidence Building Measures,
(23 March 1995) (Annex 178); Department of Foreign Affairs of the Republic of the Philippines,
Transcript of Proceedings: RP-PRC Bilateral Talks (9 August 1995) (Annex 179); Government of the
Republic of the Philippines and Government of the People’s Republic of China, Agreed Minutes on the
First Philippines-China Bilateral Consultations on the South China Sea Issue (10 August 1995)
(Annex 180); Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to
the Embassy of the People’s Republic of China in Manila, No. 983577 (5 November 1998) (Annex 185).

See, e.g., Note Verbale from the Department of Foreign Affairs of the Philippines to the Embassy of the
People’s Republic of China in Manila, No. 12-1222, p. 1 (30 April 2012) (Annex 209); Note Verbale
from the Embassy of the People’s Republic of China in Manila to the Department of Foreign Affairs of
the Republic of the Philippines, No. (12) PG-239, p. 1, (25 May 2012) (Annex 211).

See, e.g., Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the
Embassy of the People’s Republic of China in Manila, No. 13-1585 (9 May 2013) (Annex 217); Note
Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the
People’s Republic of China in Manila, No. 13-1882, 10 June 2013 (Annex 219); Note Verbale from the
Department of Foreign Affairs of the Philippines to the Embassy of the People’s Republic of China in
Manila, No. 140711 (11 March 2014) (Annex 221); Memorandum from the Secretary of Foreign Affairs
of the Republic of the Philippines to the President of the Republic of the Philippines (23 April 2013)
(Annex 93).
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Submissions No. 11 and 12(b), which concern allegations that China’s activities in the South
China Sea have caused environmental harm,'* require particular consideration in light of their
reference to the provisions of the Convention on Biological Diversity (the “CBD”). In its
Memorial, the Philippines stated that “China’s toleration of its fishermen’s environmentally
harmful activities at Scarborough Shoal and Second Thomas Shoal . . . constitute violations of
its obligations under the CBD.” '** The Tribunal has given consideration to whether, for the
purposes of its jurisdiction under Article 288, Submissions No. 11 and 12(b) constitute
“disputes concerning the interpretation and application of this Convention,” or disputes that

concern the interpretation or application of the Convention on Biological Diversity.

The Tribunal is satisfied that the incidents alleged by the Philippines, in particular as to the use
of dangerous substances such as dynamite or cyanide to extract fish, clams, or corals at and

around Scarborough Shoal and Second Thomas Shoal,'#

could involve violations of obligations
under Article 194 of the Convention, read in conjunction with Article 192 of the Convention, to

take measures to prevent, reduce and control pollution of the marine environment.

The Tribunal also accepts the Philippines’ assertion that, while it considers China’s actions and
failures to be inconsistent with the provisions of the CBD, the Philippines has not presented a
claim arising under the CBD as such.'* The Tribunal is satisfied that Article 293(1) of the
Convention, together with Article 31(3) of the Vienna Convention on the Law of Treaties,
enables it in principle to consider the relevant provisions of the CBD for the purposes of

interpreting the content and standard of Articles 192 and 194 of the Convention.'¥

While the Tribunal acknowledges that the factual allegations made by the Philippines could
potentially give rise to a dispute under both the Convention and the CBD, the Tribunal is not
convinced that this necessarily excludes its jurisdiction to consider Submissions No. 11 and

12(b). It is not uncommon in international law that more than one treaty may bear upon a
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See, e.g., Memorandum from Assistant Secretary of the Department of Foreign Affairs, Republic of the
Philippines, to the Secretary of Foreign Affairs of the Republic of the Philippines (23 March 1998)
(Annex 29); Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to
the Embassy of the People’s Republic of China in Manila, No. 2000100 (14 January 2000) (Annex 186);
Memorandum from the Embassy of the Republic of the Philippines in Beijing to the Secretary of Foreign
Affairs of the Republic of the Philippines, No. ZPE-09-2001-S (17 March 2001) (Annex 47); Note
Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the
People’s Republic of China in Manila, No. 12-0894 (11 April 2012) (Annex 205).

Memorial, paras. 6.85-6.89.

Memorial, paras. 6.80, 6.89.

Supplemental Written Submission, para. 11.

Supplemental Written Submission, paras. 11.3-11.5; Jurisdictional Hearing Tr. (Day 2), p. 97; see also
Memorial, para. 6.82, on the relevance of the CBD under Article 293(1) of the Convention.
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particular dispute, and treaties often mirror each other in substantive content.!* Moreover, as
stated by ITLOS in MOX Plant, although different treaties “contain rights or obligations similar
to or identical with the rights and obligations set out in the Convention, the rights and
obligations under those agreements have a separate existence from those under the

Convention.” %’

The Tribunal is accordingly satisfied that disputes between the Parties concerning the
interpretation and application of the Convention exist with respect to the matters raised by the

Philippines in all of its Submissions in these proceedings.
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MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, Separate
Opinion of Judge Wolfrum, ITLOS Reports 2001, p. 131.

MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS
Reports 2001, p. 95 at p. 106, paras. 48-52 (Annex LA-39); see also Southern Bluefin Tuna (New
Zealand v. Japan; Australia v. Japan), Provisional Measures, Order of 27 August 1999, ITLOS Reports
1999, p. 280 at p. 294, para. 55 (Annex LA-37).
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Weiler et al. (eds.), International Crimes of State: A Critical Analysis of the
ILC’s Draft Article 19 on State Responsibility (1989) [extract]
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national State crimes, all the more so since they — as must again be
stressed — form part of Jex lata.

At the bottom of this set of provisions, as has been pointed out, is the
principle that establishes the obligation to “respect and secure respect” for
humanitarian law. One may in fact ask, as Nino Cassese has just done,
whether practice confirms the existence of such an obligation. Cassese
denies it, basing himself on the rarity of interventions by third States in
this area. Nevertheless, I am convinced that this undeniable rarity well
shows that the States do not feel themselves bound by an actual obligation
to act, but that practice is nevertheless enough to show the existence of a
right to act, if not that of an obligation. In other words, a number of
situations exists in which “third” States have “stuck their nose in”, discreetly
or publicly, in this type of matter to put pressute on the guilty State to
cease its wrongful conduct, or to condemn its acts, whereby proving that
they had a feeling of being entitled so to act. I do not have time to analyze
this practice — which is extremely significant even if not very much
claborated — and T shall therefore confine myself to mentioning by way
of an example that the breaches of humanitarian law in the Iran-Iraq
conflict brought many reactions from States and UN agencies or other
international organizations, stimulated by the appeals of the 1.C.R.C,,
which had called on States to observe their obligations to “secute respect”
for humanitarian law.

In conclusion, I think that the concept of international State crime is
part of continuous process of development of international law, and does
not represent — as some claim — a total overturning of its principles.
Among the stages of this development are to be counted not only the
system for aggression and for relational or institutional reactions to it
mentioned by Abi-Saab and Graefrath, but also the highly significant
precedent of international humanitarian law thar establishes at least the
tight of all States to adopt, both jointly and severally, measurcs to react
against serious breaches of the Geneva law by other States.

R. Aco:
Obligations Erga Ommnes and the International Community

I should like to make an observation on the expression “obligations erga
omnes”, It comes from an obiter dictums which the International Court of
Justice put into the Barcelona Traction decision. In my opinion, the expres-
sion is misleading. In reality, almost all obligations of customary inter-
national law are obligations erga ommes in the sense that they are towards
cach and all States. Clearly, for instance, the obligation to respect the
immunity of a diplomat is one that cach State owes to all other States.
However, breach of such an international obligation sets up a purely bilateral
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relationship between the State that committed the violation and the State
that suffered it.

When erga omues was used in the obiter dictum of the Barcelona Traction
decision, the Court had somcthing else in mind: obligations toward the
international community. We then began to see the emergence of something
which already exists to some extent today and we hope will go on growing;
namely that the entity called the international community, distinct from its
members who have rights and obligations, is able to enter into legal
relationships with its members. That is a very great advance, and very
probably notions like that of jus cogens or of international crimes will be
able truly to take form only once that phenomenon has become a reality.
T do not believe that one can say “if there is an internationally wrongful
act a little more serious than another one, or than other ones, we shall call
it a ‘crime’, and all States will legitimately be able to intervene”. Not at
all. 1t is not all States, but rather the international community that is
envisaged as the possible bearer of a right of reaction to this particularly
serious form of internationally wrongful act. Accordingly, the whole idea
of obligations erga omunes is bound up not only with the fact of recogaition
of the existence of that community as such, but also with the fact of more
advanced institutionalization of that community. The United Nations has
made an attempt, although I shall not say they have fully succeeded,
especially in this aspect, and I hope that this stage will be only provisional.
But obviously, one must reach the point of conceiving the existence of
certain institutions which, at a given moment, will be able to intervene,
to decide the action to be taken, to judge and to do what is necessary, in
order for the idea of more scrious internationally wrongful acts to be able
to become definitive.

1 would add that there is a cautious tendency to say, “very well, as long
as we have no well-established, institutionalized, international community
as such, let us do nothing; let us stay with what there has been in the
past”. But what does that mean, “to stay in the past”, “to stay within
tradition”? It means that hitherto international law provided no other
reaction to its breach than the possibility of asking for reparations. But
that is not true. For as long as international law has existed, States have
reacted in the most varied manner to internationally wrongful acts. What
existed was the most utter anarchy. For in reality, if a State was strong, it
reacted one way, and if weak in another, but the individualist reaction to
breaches of international law was very often drastically punitive. In Spain,
when it was the scene of a terrible civil wat, a submarine of one of those
well-known powers that ought not to have intervened but did so was sunk
by one of the sides. How did the country of the nationality of. that
submarine react? With a thorough bombing of the town of Batcelona. Can
one do other than see that as a punitive, repressive reaction? It was 2
typical example of a sanction applied by the individual State that considered
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itself injured by the internationally wrongful act that had been committed.
So the real progress in trying to work out this idea of international crimes
(in the dual aspect of the content of certain norms by compatison with
others, and the consequences to which it may lead in both the form of
reaction and the institutions that may intervene) has been that of bringing
a little order into the great disorder that previously existed. There was no
desire to introduce anything new, but simply to say: “what can one do in
the event of such a serious breach? Should we leave it up to the free play
of interstate relationships to establish who is to react, what the reaction is
to be, and by what means?” That was the intention, and that is why I
believe it is extremely important for institutions to be established through
which progress can be achicved in this area.

H. Bokor-Szrco:

Short Comments on the Concept of Crimes of States and Some
Related Notions

I wish to speak very briefly on the relationship between the notion of State
crime and jus eogens. Professor Bennouna has rightly emphasized that the
existence of imperative norms reflects the worldly conscience. I would add
that the existence of these norms also reflects contemporary international
reality. The whole edifice of international law is founded on the existence
of these norms, which represent a higher interest of the community of
States. Although not all breaches of imperative norms constitute inter-
national crimes of States, in the case of international crimes of States there
is breach of an imperative norm.,

As regards the relationship between the concept of obligations erga omnes
and that of State crime, in the sense of Article 19 (2) of the draft, in the
case of an international ctime of a State there is breach of an international
obligation essential for the safeguarding of fundamental interests of the
intcrnational community. From the natute of such an obligation, it clearly
follows that the culprit of such a crime is in breach of an obligation of
erga ommes character.

Finally, as regards the relationship between the notions of international
crimes of a State and crimes under international law, it is very clear from
the wording of Article 19(3)(c) that a State which does not meet its
obligations in respect of the prevention and tepression of such crimes itself
becomes guilty of an international crime. 1 would add that I fully share
Judge Ago’s point of view that the conventions on apartheid and genocide
have lacunae and that one cannot really imagine how persons acting
privately could commit genocide. Or how could a policy of apariheid be
carried out on 2 private basis?
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rights and obligations outside the system as a whole; and, within the system
equally, such rights and obligations exist only so far as there is actual provision
for them ... Hence, although ... the members of the League had an interest in
seeing that the obligations entailed by the mandates system were respected,
this was an interest which, according to the very nature of the system itself,
they could exercise only through the appropriate League organs, and not
individually.*

According to the Court’s conclusion in 1966, reached by the casting
vote of the president, Sir Percy Spender, the default rule under general
international law was not to recognize individual standing of states for
the protection of a ‘sacred trust’ or common interest; enforcement could
only take place through a collective form of invocation within the frame-
work of an international organization.'®

11.2 The International Law Commission’s compromise

Although there is no complete agreement on the enumeration of com-
munitarian norms and although the law in this area is still developing,
the principle that in certain cases any state had standing to protest
against breaches of certain fundamental norms, and if necessary to
institute proceedings to vindicate its interest as a member of the inter-
national community, has long been accepted.'®

The idea was reflected, in the Draft Articles on State Responsibility
adopted by the ILC on first reading in 1996, in two unwieldy provisions,
Draft Article 19 (dealing with ‘international crimes of States’) and Draft
Article 40 (defining the ‘injured State’ to include, in the case of state
crimes and in certain other cases, all states). On second reading these
were radically changed. Draft Article 19 disappeared, being replaced by
Articles 40 and 41 (dealing with consequences of serious breaches of
peremptory norms). Draft Article 40 was transfigured, emerging as Art-
icles 42 and 48 (distinguishing between the ‘injured State’ and other
states entitled to invoke responsibility even though not individually
injured by the breach). Much more attention has been paid in the
literature to the debate over ‘international crimes of State’.'” This

1% South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, ICJ Rep.
1966 p. 6, 35.

5 Judges Tanaka (ibid., 250) and Jessup (ibid., 325) appended strong dissents on this point.

16 E.g. Jennings and Watts (eds.), 1 (1992), 5.

17 See Crawford, in Crawford, Pellet and Olleson (2010) 405; Ollivier, in Crawford, Pellet
and Olleson (2010) 703. On ‘crimes of state’ see also the Excursus to this chapter.
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chapter focuses on the other half of the equation, ARSIWA Article 48 and
the accompanying notion of invocation of responsibility in the public
interest.'® Article 48 reads as follows:

1. Any State other than an injured State is entitled to invoke the respon-
sibility of another State in accordance with paragraph 2 if:

(a) The obligation breached is owed to a group of States including that
State, and is established for the protection of a collective interest of
the group; or

(b) The obligation breached is owed to the international community as
a whole.

2. Any State entitled to invoke responsibility under paragraph 1 may claim
from the responsible State:

(a) Cessation of the internationally wrongful act, and assurances and
guarantees of non-repetition in accordance with article 30; and

(b) Performance of the obligation of reparation in accordance with the
preceding articles, in the interest of the injured State or of the
beneficiaries of the obligation breached.

3. The requirements for the invocation of responsibility by an injured

State under Articles 43, 44 and 45 apply to an invocation of responsi-

bility by a State entitled to do so under paragraph 1.

The significance of this provision is that — read with Article 42 — it
breaks the link between substantive rights and process which previously
restricted the development of the law, giving rise to such implausibilities
as Draft Article 40. In the Reparation for Injuries case, the Court said that
‘only the party to whom an international obligation is due can bring a
claim in respect of its breach’.’® The problem with this proposition —
unimpeachable in the context of bilateral norms, and indeed of the
factual situation underlying that opinion —is at least twofold. First, there
is no collective entity with capacity to act, yet it seems extravagant to
treat obligations, for example in the environmental or human rights
sphere, as owed individually to every state. The collective action problem
in international law is not solved by prematurely turning collective obliga-
tions into bundles of bilateral obligations, in the manner of the early-
modern attempts at multilateral treaty-making.*® Second, even though
every state may have legitimate concerns at some breach of an international

18 See Simma, (1994) 250 Hague Receuil 217. See also Crawford, in Andenas (ed.), 2 Judicial

Review in International Perspective: Liber Amicorum in Honour of Lord Slynn of Hadley (2000) 23.
19 Reparation for Injuries Suffered in the Service of the United Nations, IC] Rep. 1949 p. 149, 181-2.
20 See Marek, in Diez et al. (1980) 17.
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obligation, particular states may be particularly injured or affected by it,
and their priority when it comes to reactions should be recognized.

In short, rather than reducing everything to the level of individually
held substantive rights, Article 48 recognizes that certain communitar-
ian norms are owed either to the other states parties (sometimes referred
to as obligations erga omnes partes) or to ‘the international community as
a whole’ (obligations erga omnes).>' As a consequence, in the case of
obligations erga omnes partes every state party to the treaty in question
has a procedural right, that is, locus standi to invoke its application on
behalf and for the benefit of all the parties; and in the case of obligations
erga omnes, every state has standing to invoke it on behalf of ‘the inter-
national community as a whole’. This provision ‘in general achieves a
certain balance, de lege ferenda, between the collective interest in compli-
ance with basic community values and the countervailing interest in not
encouraging the proliferation of disputes’.*?

The movement from bilateralism to a community-oriented approach in
the work of the ILC can be traced back to Special Rapporteur Fitzmaurice’s
Third Report on the Law of Treaties.?> He proposed a distinction between
‘interdependent’ and ‘integral’ treaty obligations, affecting the capacity of
states to derogate from them by a subsequent treaty and entailing their
responsibility for doing so.>* Fitzmaurice gave as examples of interdepend-
ent obligations those whose violation by one party prejudices the treaty
regime between all, for example in the context of disarmament or of
fishing moratoria.?® Integral obligations on the other hand were defined
as ‘self-existent, absolute and inherent for each party and not dependent on
a corresponding performance by the others’;*® examples included obliga-
tions under the Genocide Convention, human rights conventions, the 1949
Geneva Conventions, ILO conventions and treaties providing for a certain
regime in a given area such as that at the entrance of the Baltic Sea.>’

21 See, in the context of international criminal responsibility, Rome Statute for the

International Criminal Court, 17 July 1998, 2187 UNTS 2, Art. 5(1); cf. ILC Draft Statute

for the International Criminal Court, ILC Ybk 1994/11(2), 26—7, Preamble.

Crawford, Fourth Report, 11.

3 Fitzmaurice, Third Report, ILC Ybk 1958/I1, 278, 44ff (Art. 19 and commentary).

4 Ibid.

2% Fitzmaurice, Second Report, ILC Ybk 1957/II, 54 n. 73; Fitzmaurice, Third Report, ILC
Ybk 1958/11, 44.

26 Fitzmaurice, Second Report, ILC Ybk 1958/II, 28.

27 Treaty of Copenhagen, 14 March 1857, 116 CTS 357; Convention of Washington, 11 April
1857, 116 CTS 465. See further Fitzmaurice, Second Report, ILC Ybk 1957/1I, 54;
Fitzmaurice, Third Report, ILC Ybk 1958/11, 44.

22
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After re-examining in the light of government comments whether
these types of obligation should constitute a special case of treaty con-
flict, the ILC, noting the varying importance of these types of obligation
from ones concerning technical matters to those relating to the main-
tenance of peace, nuclear tests and human rights, decided to ‘leave the
question as one of international responsibility’.>® Indeed, these consider-
ations did in due course influence the ILC’s definitions of obligations erga
omnes partes and erga omnes in Article 48(1)(a) and (b) respectively, as is
made clear in the commentaries.

Article 48 was not adopted without criticism. Some governments
expressed concern as to its breadth and potential for abuse, for ‘opening
the flood gates’ of litigation;*® while some scholars®® complained that it
is too weak compared with its predecessor, reflecting the notion of ‘State
crime’. Subsequent practice gives no indication that these fears were
substantiated. States do not seem inclined to bring international legal
proceedings without good reason. If they choose to do so nevertheless,
acting (or purporting to act) in the common interest of the international
community, they should not be hindered by procedural technicalities.
Better to give states standing in court to protect what they perceive as
global values than to leave them only with non-judicial means of dispute
settlement, whether in the guise of countermeasures or under the rubric
of ‘responsibility to protect’.

For its part the ILC endorsed in ARSIWA Article 48 the principle of
standing to invoke erga omnes obligations, relying on the Barcelona Trac-
tion dictum, and in 2011 adopted an analogous provision in Article 49 of
the Draft Articles on Responsibility of International Organizations
(DARIO).*! In line with the Wall opinion,®* this provides for standing of
both states and international organizations to invoke the responsibility
of an international organization for breaches of communitarian norms.
However, it qualifies the standing of international organizations by
imposing the requirement that ‘the obligation breached is owed to the
international community as a whole and safeguarding the interest of the

% ILC Ybk 1966/11, 217.

29 Crawford, Fourth Report, 11 for the comments of Japan and France. See also Crawford,
Third Report, 27—8, nn. 142-5 referring to the comments of Italy (ILC Ybk 1998/11(1),
104); Venezuela (UN Doc. A/C.6/54/SR.23, §54); Austria (ILC Ybk 1998/1I(1), 138); and the
United States (ILC Ybk 1998/11(1), 142).

30 Cassese (2005), 269-71. 3! ILC Report 2011, UN Doc. A/66/10, 52.

32 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, IC] Rep.
2004 p. 136.
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international community underlying the obligation breached is included
among the functions of the international organization invoking respon-
sibility’.>> This functional restriction flows logically from the more
limited ‘measure of international personality [of international organiza-
tions] and the capacity to operate upon the international plane’.®*
A further, practical impediment to the application of DARIO Article 49
is the lack of any judicial forum before which international organiza-
tions could bring claims or have their responsibility invoked.>®

Some light is shed on the status of these provisions by the Court’s
treatment of Belgium’s standing in Belgium v. Senegal. The case concerned
allegations of crimes against humanity and torture made against Hissene
Habré, a former president of Chad, who had been granted asylum in
Senegal. In 2005 Belgium sought his extradition relying in particular on
the 1984 Torture Convention. After four years, Habré not having been tried
or extradited during that time, in 2009 Belgium commenced proceedings
seeking his extradition. Senegal argued that the claim was inadmissible in
that none of the torture victims had Belgian nationality at the time of the
alleged offences. Belgium relied, inter alia, on ARSIWA Article 42(b)(i),
claiming a ‘special interest’ by reason of the Belgian proceedings and
extradition request. The Court declined to decide the case on that ground,
holding instead that the relevant provisions of the Torture Convention
were obligations erga omnes partes ‘in the sense that each State party has an
interest in compliance with them in any given case’.® It concluded:

The common interest in compliance with the relevant obligations under the
Convention against Torture implies the entitlement of each State party to the
Convention to make a claim concerning the cessation of an alleged breach by
another State party. If a special interest were required for that purpose, in many
cases no State would be in the position to make such a claim. It follows that any
State party to the Convention may invoke the responsibility of another State
party with a view to ascertaining the alleged failure to comply with its obliga-
tions erga omnes partes, such as those under Article 6, paragraph 2, and Article 7,
paragraph 1, of the Convention, and to bring that failure to an end.?”

33 ILC Report 2011, 64, Art. 49(3).  >* Reparation for Injuries, IC] Rep. 1949 p. 174, 179.

3% Given an appropriate arbitration agreement, such proceedings could be governed by the
Permanent Court of Arbitration Optional Rules for Arbitration Involving International
Organizations and States of 1 July 1996, available at www.pca-cpa.org/showpage.asp?
pag_id=1188.

36 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 20 July 2012,
§68.

37 Ibid., §69. See also ibid., §23 (Judge Owada), §§21-3 (Judge Skotnikov); and cf. ibid.,
§§11-18 (Judge Xue, diss.).
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Although the Court did not refer to Article 48, the decision is in fact
firmly in line with ARSIWA Article 48(1)(a). But the Court’s use of the
term erga omnes partes is significant, suggesting that it may be more
parsimonious with erga omnes obligations in future.®®

11.3 Invocation of communitarian norms

In its 2004 Wall Advisory Opinion, the International Court drew broad
legal consequences from the internationally wrongful acts flowing from
Israel’s breaches of communitarian norms as regards other states. In
particular, it noted:

The obligations erga omnes violated by Israel are the obligation to respect the right
of the Palestinian people to self-determination, and certain of its obligations
under international humanitarian law ...

Given the character and importance of the rights and obligations involved, the
Court is of the view that all States are under an obligation not to recognize the
illegal situation resulting from the construction of the wall ... They are also
under an obligation not to render aid or assistance in maintaining the situation
created by such construction. It is also for all States, while respecting the United
Nations Charter and international law, to see to it that any impediment, resulting
from the construction of the wall, to the exercise by the Palestinian people of its
right to self-determination is brought to an end. In addition, all the States parties
to the Geneva Convention ... are under an obligation, while respecting the
United Nations Charter and international law, to ensure compliance by Israel
with international humanitarian law as embodied in that Convention.

Finally, the Court is of the view that the United Nations, and especially the
General Assembly and the Security Council, should consider what further action
is required to bring to an end the illegal situation resulting from the construction
of the wall and the associated regime, taking due account of the present Advisory
Opinion.*®

It may be observed that the consequences referred to transcend trad-
itional state responsibility and demonstrate certain communitarian
characteristics. While respect for the right of self-determination is
defined as an erga omnes obligation, the humanitarian norms under the
Geneva Conventions are characterized as erga omnes partes. The scope of
the consequences is correspondingly different — those flowing from the
breach of self-determination relate not only to all states but also to the

38 The Court held that the dispute was exclusively one under the Torture Convention and
not under general international law: Questions Relating to the Obligation to Prosecute or
Extradite (Belgium v. Senegal), 20 July 2012, §55.

39 Wall, ICJ Rep. 2004 p. 136, 199-200.
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f) Other examples of actions in the public interest

Of the examples of an action in the public interest dealt with
above, the system of minorities protection and the mandate and
trusteeship systems have been discussed because of their great his-
torical importance as a source of mgpiration for procedures for
international legal protection instituted since then or to be insti-
tuted in the future. The ILO procedure also fulfils this function,
but is in addition of great actual value because it i1s applicable to
all the ILO conventions, of which there are about 150%¢; all of
these conventions may form the subject-matter of an action in the
public interest under the conditions discussed above.**’

Furthermore a number of (other) human rights conventions
contain a jurisdictional clause formulated in similar or at least
cqually broad terms as the clauses in the legal instruments dis-
cussed above. Mention may be made of Article 8 of the Slavery
Convention of 1926%%, Article 4 of the Convention of 1933 for
the Suppression of Traffic in Women of Full Age®*?, Article IX of
the Convention of 1948 on the Prevention and Punishment of the
Crime of Genocide*3?, Article 22 of the Convention of 1950 for
the Suppression of Traffic in Persons and Exploitation of Prostitu-
tion of Others®®!, Article 38 of the Convention of 1951 relating
to the Status of Refugees®?, Article V of the Convention of 1953
on the International Right of Correction®*?, Article IX of the
Convention of 1953 on the Political Rights of Women®*, Article
34 of the Convention of 1954 relating to the Status of Stateless
Persons*ss | Article 10 of the Supplementary Convention of 1956
on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery** ¢, Article 10 ol the Convention ol

446, Sce International Labour Organisation, Conventions and Recommendations
1919-1966 {International Labour Office 1966), with supplements. See also the publica-
tion in the ILO Official Bulletin,

447, Sce supra pp. 451-454.

448, 60 L.N.T.S. p. 253 at pp. 265-267. Sce also the Annex to the 1953 Protocol to
amend the Convention, 182 U.N.T.S. p. 51 at p. 62.

449. 150 L.NJI.S. p. 431 at p, 439. Sce also the Annex to the 1947 Protocol to
amend the Convention, 53 U.N.T.S. p. 13 at p. 30.

450. 78 U.N.T.S. p. 277 at p. 282.

451. 96 U.N.T.S. p. 271 at p. 284.

452, 189 U.N.T.S. p. 137 at p. 178. Sec N. Robinson, Convention Relating to the
Status of Refugees; Its History, Stgnificance and Contents (1952), p. 36,

453, 435 U.N.T.S. p. 191 at p. 198.

454. 193 U.N.T.S. p. 135 at p. 140.

455, 360 U.N.T.S. p. 117 at p. 154,

456. 266 U.N.T.S. p. 3 at p. 44,
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1‘957 on the Nationality of Married Women*®7, Article lf,lsg()f tll(ﬁ
Convention of 1961 on the Reduction of Statelessness ,ﬂﬂH
/}rticlc 22 ol the Convention of 1965 for the Elimination of a
Forms of Racial Discrimination.*? :

Some conventions with a humanitarian character co_ntzlfn the
provision that disputes about the interpretation and application o
the convention shall be submitted to the Court “at the request ”‘
the parties to the dispute”.469 In such cases therefore u.quUCst
cannot be addressed to the Court by cach of the contracting par
ties on its own initiative, but only with the consent ol the oppo-
Site party on the basis of a special agreement ad hoc. Such a claus®
IS-()f little importance, since even without that clause the p!:lrUCS_
might jointly apply to the Court.#$! In fact, if supervision by the
Court is to function as an cffective method of international Icgﬂl
Protection, it is imperative that this supervision can be brough}
mto effect “at the request of any onc of the parties to the dls
pute”, as provided for in the clauses mentioned in the preceding
paragraph. Such a provision, however, could not be agreed upon
for all humanitarian conventions, and has moreover been Cxcplch
by a number of States by making a reservation when ratifymg
those conventions in which it has been provided for.*6?

Can the provisions in the conventions mentioned in t_hc two
preceding paragraphs also be said to grant to the contracting pal
ties the right to bring an action before the Court without thelr
having to advance an individual interest? Such an individual mter-
est would not seem to follow here from the mere capacity of chC
Statc as a contracling party, since these are conventions Vyh1Ch
have not been concluded primarily in the interest of the individual

457. 309 U.N.T.S. p. 65 at p. 72.

458. Official Records of the GGeneral Assembly, Ninth Session, Supplement No. 21
(IA/2890), p. 49; UN Yearbook on Iluman Rights 1961, pp. 427-430. A/Conl. 9/15,

961,

459. 660 U.N.T.S. p. 195 at pp. 236-288. Sce N. Lerner, The U.N. Convention o
the Elimination of All Forms of Racial Discrimination (1970), p- 104.

460. Such a clause is contained, for instance, in Art 8 of the Convention of 1960
against discrimination in cducation, 429 U.N.T.S. p. 93 at p. 102, and in Art 8 of the
Convention of 1969 on consent to marriage, minimum age for marriage, and the registra-
tion of marriages, 521 U.N.T.S. p. 231 at p. 236.

461. Gross therefore rightly speaks of “A total emasculation of jurisdicti()lml
clauses™; L. Gross, “The International Court of Justice: Considerations on Requirements
for Enhancing its Réle in the International Legal Order”, 65 AJ.LLL. 1971, pp. 253-326
at p. 265,

462. Thus c.g., with respect to Art 22 of the Convention for the Flimination of All

Forms of Racial Discrimination. For this, sec Lerner, The U.N. Convention, pp. 104 and
109-112.
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States, but in the public interest for the protection of certain
rights of individuals and groups of individuals. These conventions
do not therelore really create legal relations among the contracting
partics themselves, but establish common obligations with a collec-
tive guarantee for their observance, such as is also the case in the
minorities treatics, mandates, trusteeship agreements, and 11O
conventions discussed above. In this case the collective guarantee
15 expressed not only m the non-judicial procedures sometimes
likewise provided for?®®  but also in the formulation of the Juris-
dictional clause by virtue of which a State may represent the
public interest through an mdividual action.

None of these conventions has so far formed the subject-matter
of contentious proceedings before the Court, so that the Court has
not yet had an opportunity to decide on the character of the right
ol action to which the contracting States are entitled. There is,
however, a clear indication in the advisory opinion of the.Court on
the Genocide Convention. This contains the following passage:
“The Convention was manifestly adopted for a purely humanitari-
an and civilizing purpose. ... In such a convention the contracting
States do not have any interests of their own; they mercly have,
one and all, a common interest, namely, the accomplishment of
these high purposes which are the raison détre of the convention.
Consequently, in a convention of this type one cannot speak of
individual advantages or disadvantages to States, or of the mainte-
nance of a perfect contractual balance between rights and duties.
The high ideals which mspired the convention provide, by virtue

ol the common will of the parties, the foundation and measure of

all its provisions.”*** 1t would scem that this characterization can-
not lead to any other conclusion but that m the Court’s view a
jurisdictional clause mcluded in such a convention confers on the
contracting States a right of action m the public interest for the
maintcnance of the legal principles laid down in the conven-

tion.*6s

463. Art VIII of the Genocide Convention; Arts 8-14 of the Convention for the
LElimination of All Forms of Racial Discrimination.

464. Rescrvations (o the Convention on Genoctde, Advisory Opinion of 28 May
1951, LC.J. Reports 1951, p. 15 at p. 23 (emphasis added).

465, Sec also De Visscher, Aspects récents, p. 71: “Au défaut d’un organe commun
ayant titre et qualité pour les défendre en justice, de tels intéréts [géndraux | peuvent ne
trouver de protection efficace que dans e recours individuel., Lintérét reste la mesure de
Paction, mais 4 la notion d’un intérét strictement individualisé se superpose eclle d’un
intérét fonctionnel, a la revendication d'un droit subjectif celle d’un controle objectit qui
ouvre aux Ftats membres d’une collectivité la défense des fins supéricures d’un ordre
Juridique auquel ils participent.”
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n l'ights

Abart . . i a
Apart from the conventions for the protection of hum cluded

In the narrow sense, many other conventions have been _C(m_ rest ©
M which the emphasis is on the protection of a public fntc c;t of
the international community, or at least of a common mtcr‘
the contracting States, rather than on the rights and intere
cach individual State.%¢ These conventions may CONCeH omliC
blems such as the maintenance of world peace, the -ecor;nent’
world order, world health care, protection of the en\fll’(smm(j of
Protection of cultural values, and similar general interests. 2¢ hich
these conventions too contain a jurisdictional claLlSC_’ un.dcr \)A; the
any dispute concerning the interpretation or application (of the.
treaty provisions may be submitted to the Court by any s and
contracting States. This is so, for instance, in four conventlor-lg)r: 0
a protocol on narcotic drugs*®”, Article 15 of the C()nv,cn,t;fic in
1923 for the Suppression ol the Circulation of and F‘rd/lg for
Obscene Publications68 , Article IX of the Agreement of 19'1_t()ry
Facilitating the International Circulation of Visual and AU(} larucf
Materials of an Educational, Scientific, and Cultural Ch of
ter*® | Article 18 of the Convention of 1950 on I)Ccli‘_fatl(l)rgon-
Death of Missing Persons?™ , Article 13 of the Internationz’ by
vention of 1954 for the Prevention of Pollution of the S'C‘l o/f
Oil*”' | Article 33 of the Bernc Convention for the Pmtifztlo/r\lrti—
Literary and Artistic Works of 1886, as revised in 1967 Jawful
cle 12 of the Convention of 1970 for the Suppression .Of Un‘ldl"g'il
Scizure of Aircraft*™, and Article 14 of the Convcntlz)n of

to Discourage Acts of Violence against Civil Aviation.*’ oM C

In some of these cases the actions provided for overlap to 5O

pr()'

466. See the Note of ILL. in 16 B.Y.LL. 1935, pp. 164-166 at p- 165: 51‘:;(;1
conclude multilateral treaties not only in order to secure for themselves concrete m‘u eral
advantages in the form of a tangible give and take, but also in order to prontcct' jede f‘] 'th(.
interests of an economic, political or humanitarian nature, by means of Obhgdlwm'rhc
uniformity and general observance of which are of the essence of the agrccrrfcnt: T-
interdependence of international relations frequently results in states having a vital ”1_“'11
est in the maintenance of certain rules and principles, although a modification oF bre JLr .
of these principles in any particular case is not likely to affect adversely some of them &
all or at least not in the same degree.” . KRG at

467. See: 12 U.N.T.S. p. 179 at pp. 200, 204-206, and 208; 456 U.N.T.S. p. b6 a
p. 88; 520 U.N.T.S. p. 151 at p. 262,

468, 46 U.N.T.S. p. 201 at pp. 210-212.

469. 197 UN.T.S.p. 3atp. 10.

470, 119 U.N.T.S. p. 99 at p. 136.

471. 327 U.N.T.S.p. 3 at pp. 12-14.

472, 828 U.N.T.S. p. 221 at pp. 275-277,

473. 10LLM. 1971, p. 133 at p. 135.

474. 10 LLM. 1971, p. 1151 at p. 1155.
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extent those discussed supra in sub-sections 4.1 and 4.2. Whilst in
the category of the conventions on human rights discussed above
the contracting States are primarily concerned to protect non-na-
tionals, the protection of the State’s own interests and those of its
nationals does occupy an important place in the conventions in
discussion herc. The essential difference from the actions discussed
in the above-mentioned sub-scctions, however, remains that the
applicant State may advance such an individual interest, but need
not do so. The mere interest in the protection of the general valuces
regulated in the convention forms a sufficient basis for the interest
to sue on the part of the contracting States.

Not all conventions for the protection of human rights or of
other public interests of the mternational community, however,
contain a jurisdictional clause as described above. Some of them
do not even assign any function at all to the Court.*” In the case
of a dispute concerning such a convention or concerning a general
humanitarian rule not contained In a convention, can a State insti-
tute proceedings against another State on the ground ol a general
title of jurisdiction without having to claim the violation or im-
minent violation of a right of its own or a right of one or more of
its nationals? Usually the vartous conventions on the settlement of
disputes and the declarations accepting the compulsory jurisdic-
tion of the Court relate quite generally to all international legal
disputes, while particular categories may be expressly excluded.
That in general there is no restriction that the dispute must con-
cern an alleged infringement of the legal position of the applicant
State or its nationals®”®, however, does not necessarily imply that
no such restriction is applicable. The relative provisions and decla-
rations only bear on the jurisdiction of the Court. General condi-

475. The most important examples are the UN Covenants of 1966 on Civil and
Political Rights, 6 LL.M. 1967, pp. 368-385, and on Lconomic, Social, and Cultural
Rights, ibid. pp. 360-368; Official Records of the General Assembly, Twenty-first Ses-
sion, Supplement No. 16 (A/6316), p. 49. For a comprehensive report of the discussions
about whether a jurisdictional clause was or was not to be included, sce 1..B. Sohn, “A
Short History of United Nations Documents on Human Rights”, in: The United Nations
and Human Rights, (Eighteenth Report of the Commission to Study the Organization of
Peace 1968), pp. 39-186 at pp. 120-168. As to the second category of conventions in the
public interest, a jurisdictional clause relating to the Court is lacking, for instance, in the
Conventions on the Decp Sea and Cosmic Space, while Art X1 of the Antarctic Conven-
tion requires the consent of both partics for a reference to the Court.

476. See, however, e.g., Art 17 of the Revised General Act for the Pacific Settle-
ment of International Disputes, which contains a reference to “All disputes with regard
to which the parties arc in conflict as to their respective rights”, 71 U.N.T.S. p. 101 at
p- 110,
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tions for admissibility are usually assumed as a matt
Or.]e of these conditions in international procedural la
prll}Clplc a State may stand for only its own rights or t Jiate
nationals, unless otherwise provided for. It 1s truc that every _5?21"“
has an interest in the observance of the conv: ntion to which it 1s 4
party*”?  and generally, in the maintenance of the intcrnutu-mll’
legal order of which it forms part.*™ Morcov 1, where intcmau"(‘ni
a.l rules for the protection of fundamental interests of the mtml’h;
tonal community, including basic human rights, are C()nccmcl(li
th_cse create international obligations erga omnes.?? However, fl

this does not confer upon the States a general right to mstitute al
action in the public interest. For the latter they are decnd?n,t
upon the consent beforehand or ad hoc of the State against Whl(jl}
the action is directed or upon a regulation within the framework
of an international organization.**® The very resistance of many
States to the broad formulation of jurisdictional clauscs in multi-
lateral conventions and the reservations made in that respect do
not permit for the lex lata any other conclusion but that the lf]ght
to bring an action in the public interest does not ensuc from
general international law; such a right must have been agr.CCd
upon—expressly or impliedly—between the States concerned &
treaty or on an ad hoc basis.

T ———

477. Sce Golsong, 110 R.C.A.D.I. 1963-111, p. 23: “Generally speaking, the obS'Cr‘
vance of international treaty obligations is subject to joint control by the Contracting
Parties, for it is in the interest of each of these States that the others should also respect
their obligations.”’

478. Sec Ph.C. Jessup, Modern Law of Nations (1948), p. 2: *““Breaches of the law
must no longer be considered the concern of only the state directly and primartly
affected.”

479, Thus also the Court in the Barcelona Traction case, 1.C.J. Reports 1970, p.
P. 32. See also the individual opinion of Judge Petrén in the Nuclear Tests cases, 1.C.J-
Reports 1974, p. 303%.

480. The Court therefore held in this same Barcelona Traction casc, ibid. p. 47-dis-
regarding, however, all those above-mentioned humanitarian conventions in which an
action in the public interest has indeed been granted to the State in the jurisdictional
clause included in the said conventions--that “on the universal level, the instruments
which embody human rights do not confer on States the capacity to protect the victims
of infringements of such rights irrespective of their nationality.”” In the Nuclear Tests
cases the Court unfortunately did not consider the question of an action in the public
interest. See in particular the dissenting opinion of Judge De Castro, 1.C.J. Reports 1974,
pp. 386-387, and the joint dissenting opinion, ibid. p. 521.

P
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5. Summary

Since according to the law as it stands only States may appear as
parties before the International Court of Justice in contentious
proceedings and the Court can exercise jurisdiction over a State
only with its consent given in general or ad hoc, the possibilities of
review ol governmental action by the Court are very hmited. The
interest to sue required on the part of the applicant State does not
really lead to an examination of the subjective interests of the
State in the requested review, but relates mainly to a number of
specific, more or less objective requirements {or the admissibility
of the claim.

The issue of the required interest to suc raises hardly any pro-
blems when the State complains that its own rights have been
directly affected. If the existence of the rights invoked appears
plausible to the Court, the interest of the State in a judgment of
the Court on the merits is presumed, unless the requested decision
can no longer have any legal cffect, or unless the application has
been prematurely brought or constitutes an abuse of the right of
action on the part of the applicant State.

In the case of diplomatic protection where the proceedings
instituted by the State concern the treatment of one or more of its
nationals by the defendant State, the former’s interest to suc is
presumed on the ground of the link of nationality between the
allegedly injured private persons and the applicant State. Here,
Loo, 1t is required that the purpose of the contentious procecdings
can (still/alrecady) be realized and the claim does not constitute an
abuse of the right of action. Further there is the special require-
ment that the allegedly injured private person has previously ex-
hausted the remedies available within the legal system of the de-
fendant State. The rule introduced by the Court, to the effect that
a nationality can be invoked agamst a State only if 1t forms the
legal expression of a genuine link which connects the private per-
son concerned more closely with the applicant State than with any
other State, does not find sufficient support in international law
and practice beyond the case of multiple nationality; the only
general test is that of the legality according to national and mter-
national law of the acquisition of nationality. Finally, a State may
also bring an action in order to protect its nationals as sharehold-
crs in a foreign company, on the condition that the company itsell
does not enjoy international legal protection, or at any rate that
such legal protection is blocked, if not de jure, at least de facto.
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P.N. Drost, The Crime of State, vol. 11, Genocide: United Nations legislation on
international criminal law (1959) [extract]
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international legal order is threatened by persons acting in a political
capacity. or with political motives within a national legal order, such:
acts must be considered as common crimes under international law.

The inadmissibility of the plea of act of state under international
law means the negatlon of the pohtlcal character of mternatmnal
crime.

International criminal law purports to extend protectlon agamst

“official” crime committed by agents of state. State crime takes place
in the course of politics. Public crime perpetrated under governmental,
authority by persons obeying domestic law and orders is political crime,
International criminal law is directed agamst national political crime.
The legal protection against international crime and criminals should
not be hindered or countervailed by a national policy of covering pohtl-
cal acts and shielding politicians.

International crimes must be con51dered political crimes in most
respects and precisely because of this political character they are to be
regarded as common crimes in connection with extradition. Crimes
under national law may in certain circumstances be considered as
as political offences for which the perpetrators may expect political
shelter abroad. When international crimes are committed whether or
not the authors occupy a political position and independently of the
fact that the acts have been performed with political motives or for
a political purpose, then such acts should not be considered abroad as
political offences but must be dealt with as common crimes for the
purpose of extradition by other states. Criminals under international
law should not be granted political asylum in other countries but should
be surrendered and treated as common criminals. Neither act nor
author punishable under international law is to be considered as
political under municipal law. Apart from the national character of
the perpetrators which may militate against his surrender to a foreign
state by the state of his nationality, international criminals should
fall under the prmmple of aut dedere aut punive. Generally speaking,
international crimes must be extraditable offences.

127. Senseless Artscle VIIl

When substituting any Member State for a.ny Contractlng Party
in the text the redundancy of the present Article immediately becomes
clear. Of course, any Member “may call upon the competent organs of
the United Nations to take such action under the Charter of the United
Nations as they consider appropriate for the prevention and suppression
of acts of genocide or any of the other acts enumerated in Article ITI”.
The possibility under the Charter is important; the provision in the
Convention of no consequence.

Political action of United Nations organs for the repression of
genocide in the territory of any Member State is 1ndepex_1_dent of the
territorial scope of the present Convention in so far as such criminal
matters are not considered to belong to the reserved domain of any
state not bound by the Convention. Even without the sterile stipula-
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tion of Article VIII the argument of domestic jurisdiction is of no avail
to any Contracting Party who by adhering to the Convention as such
agreed on the international character of the crime and the international
concern of its repression.

128. Preponderant Provision of Article IX

In view of the text of Article 36 sub 2 of the Statute of the International
Court of Justice the words of the present Article IX “including those
relating to the responsibility of a State for genocide or any of the other
acts enumerated in Article ITI” are superfluous. The jurisdiction of the
Court comprises the determination of the civil liability of states for
breach of international obligations. The Court is competent to esta-
blish a breach of treaty and to decide on the nature and extent of the
reparation to be made for such breach.

The recognition of the compulsory jurisdiction of the Court in all
disputes between Contracting Parties arising under the Convention
constitutes an important means of international judicial implemen-
tation of a treaty on substantive criminal law by way of the inter-
national civil responsibility of states. Undoubtedly the Article contains
a provision of cardinal significance but it does not contribute to inter-
national and individual criminal justice.

129. Worthless Articles XIV and XV

It shocks the juristic conscience to realize that under the positive law
of the Convention genocide is conceived an international crime for an
indefinite and uncertain period yet delimited in definite and certain
terms of time. The legislators established genocide as a crime under
the law of nations on a temporary basis. Under the Convention genocide
is considered a crime for the time being. Admittedly, this notion does
not refer to the moral nature of the act but, legally speaking, this “old
crime under a new name” may possibly disappear from the inter-
national statute book. :

International treaty law is dependent for its development on the
voluntary acceptance by independent states. A convention on criminal
law needs the adherence and support of a certain number of states in
order to constitute a positive contribution to general international law.
Before its reception within the positive law of nations the Convention
on Genocide had to be ratified by 20 states. From the moment of this
initial introduction into positive international law by the original
Ratifying Powers which thereby acknowledge the criminal character
of genocide for the purpose of its international legal repression at least
among the Participating Powers, it is difficult legally to consider geno-
cide anything else but as having been recognized and established as
a crime for always in the future.

If the idea is correct that criminal law constitutes an indispensable
element of international integration by imposing individual penal
obligations on the person whatever his public or private position, then
any speculation on the possibility of abrogation of an once accepted
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P. Dupuy and C. Hoss, “Article 34”, in A. Zimmermann et al. (eds.), The
Statute of the International Court of Justice: A Commentary (third edn., 2019)
[extract]
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668 Statute of the IC]

In so doing, the Committee has not wished to go so far as to admi, as certain delegations appear
disposed to do so, that public international organizations may become parties to a case before the
Court. Admitting only that such organizations might, to the extent indicated, furnish information,
it has laid down a rule which certain persons have considered as being one of procedure rather than
of competence. The Committee, by placing it nevertheless in Article 34, has intended to emphasise
its importance.”’

The third paragraph of Article 34 as it is worded now was added later, at the San Francisco
Conference by Committee IV/1. The initiative for this addition came from the British dele-

gation. It was referred to by the Committee as follows:

The first Committee approved the draft prepared by the Committee of Jurists which added to
this article as it appeared in the old Statute a provision for the Court’s requesting and receiving
information from public international organizations. A further paragraph was added by the first
Committee to provide a procedure for implementing the previous provisions by which, when the
Court is called upon to construe the constituent instrument of an organization or a convention
adopted under it, the organization will be notified and will receive copies of the documents of
the written proceedings. Article 26 of the old Statute had included a somewhat similar provision
limited to labour cases.?®

Judge Hudson, who took part in both the Washington Committee of Jurists and in
Committee IV/1 of the San Francisco Conference made an interesting comment on these

initiatives. He indicated that:

there was some disposition at Washington to permit international organisations to appear as parties
before the Court; a suggestion to this end had been advanced by the International Labour Office
in 1944.

The new second paragraph is an enlargement of a provision in the final paragraph of Article
26 of the original Statute which applied only to the International Labour Office. The new third
paragraph, proposed by the British delegation at San Francisco, is in line with insistence of the
International Labour Office that its locus standi under the original Article 26 be in some degree
maintained.”

II. Practice of the Court

Article 34, para. 1 is a provision which the Court will implicitly or explicitly*’ examine in
each of the cases before it, since it is an issue of institutional ordre public.*!

Whenever the PCIJ was faced with an application from entities other than a State, it
adopted the practice, still followed today by the ICJ, to reply by a letter signed by the
Registrar referring the applicant entity to Article 34 of the Statute.®

The number of communications emanating from non-state entities or private individ-
uals has considerably increased over the seventy years of existence of the IC]. Nowadays

¥ UNCIO X1V, pp. 139, 839.

3% Cf. Shaw, Rosenne’s Law and Practice, vol. 11, p. 646.

% Hudson, AJIL (1946), p. 30.

4 Croatian Genocide, Preliminary Objections, IC] Reports (2008) pp. 412, 430, where the Court felt the
need to state that it was not ‘disputed nor disputable ... that both Parties [Croatia and Serbia] satisfied the
condition laid down in Article 34 of the Statute’ since both were States for purposes of Article 34, paragraph 1.

4 Kolb, /C]/, pp. 2736, going so far as to state that it is a rule of peremptory nature.

2 In the years of the PCIJ, the Court would publish a summary of some of the communications received in
the PCIJ’s Yearbook PCI]J Series E under the heading ‘Applications from private persons’, see ¢.g., PCI]J, Series
E No. 15, pp. 58-60; for some references ¢f. Kolb, /CJ, p. 267, fn. 381.
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thousands of such communications are received every year.> In most cases, the commu-
nications will receive a standard reply along the lines of the formula chosen by the PCI]J.
In few, but nonetheless important cases, the Court will have to proceed to examine the
identification of the applicant entity. For instance, the Court can be faced with individ-
uals representing a new government after a coup d état; this was the case after the con-
stitutional crisis in Honduras in 2009, when the legitimacy of the new government was
contested by the overthrown government. From the perspective of the old government
of Mr José Manuel Zelaya Rosales, the application filed by the new Honduran govern-
ment against Brazil was a private initiative because the new government allegedly had no
representative powers. In accepting the Application initiating proceedings against Brazil,
the Court made an implicit finding as to the recognition of the new government and its
power to file an Application on behalf of the Republic of Honduras.*

Conversely, the ‘application’ for revision of the Judgment of 26 February 2007 in the
Bosnian Genocide case filed by the former Agent of Bosnia and Herzegovina, Mr Softi¢,
was not accepted to constitute a valid application instituting proceedings in light of an
apparent uncertainly surrounding the intentions of Bosnia and Herzegovina regarding a
request for revision. The Minister for Foreign Affairs and a Member of the Presidency had
previously informed the Registrar of the Court that the Presidency had not adopted any
decision regarding the institution of new proceedings before the Court, or regarding the
appointment of Mr Softi¢ or anybody else to act as Agent of Bosnia and Herzegovina.®

Article 34, paras. 2 and 3 received no application during the early years of the United
Nations, although some cases, like the Corfu Channel case’® or the U.S. Nationals in
Morocco case” could have permitted it.* It was only with regard to the Aerial Incident of
27 July 1955 case® that the Council of the ICAO was, in its 33rd session in March 1958,
seised by the organization’s Secretary-General. He drew attention to the pending case
which he thought might be of relevance for the legal aspects of the safety of civil aircraft
flying nearby international frontiers and being able inadvertently to cross them.>® The
Council agreed that the Secretariat could supply information to the Court on request.”!
In the South West Africa case, the Director-General of the International Labour Office

% Kolb, ICJ, p. 267, fn. 381. The latest version of the /CJ Yearbook with revised structure and content does
not contain any numbers for private applications but it is to be assumed that these communications are still
received in high numbers by the Registry. It only contains a general paragraph stating that it is ‘not possible for
the Registry to give legal advice or to enter into correspondence with private persons concerning any matter at
issue between them and the authorities of their own or another country’, ¢f IC] Yearbook (2014-2015), p. 47.
Under the heading of ‘jurisdiction ratione personae’, it is simply noted that ‘International Organizations, other
collectivities and private persons are ... not entitled to institute proceedings before the International Court of
Justice.” Ibid., p. 52.

# ICJ Press Release No. 2009/30 of 29 October 2009. The case was removed from the Court’s List by
Order of 12 May 2010 (Certain Questions concerning Diplomatic Relations, Order of 12 May 2010, ICJ Reports
(2010), p. 303) at the request of Honduras before any further procedural steps were taken. See ICJ Press
Release No. 2010/15 of 19 May 2010.

# Statement by H.E. Judge Ronny Abraham, President of the International Court of Justice, ICJ Press
Release No. 2017/12 of 9 March 2017.

6 Corfu Channel, Preliminary Objections, IC] Reports (1948), pp. 15 et seq.

7 U.S. Nationals in Morocco, Judgment, IC] Reports (1952), pp. 176 et seq.

8 Cf Shaw, Rosennes Law and Practice, vol. 11, p. 648.

¥ Aerial Incident of 27 July 1955 (Israel v. Bulgaria), Preliminary Objections, ICJ Reports (1959), pp. 127
et seq.

>0 Cf Shaw, Rosenne’s Law and Practice, vol. 11, pp. 648-9.

! ICAO Doc. C-WP/2609 (1958), para. 5. For PCIJ practice, ¢f. Fischer, Les rapports entre ['Organisation
Internationale du Travail et la Cour permanente de Justice internationale (1946).
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G. Gaja, “The Role of the United Nations in preventing and Suppressing
Genocide”, in P. Gaeta (ed.), The UN Genocide Convention — A Commentary
(2009) [extract]
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398 The UN Genocide Convention—A Commentary

the Security Council responded to certain acts of genocide, but also what has
been done so far could not be described as an adequate way of preventing and
repressing those acts.

2. The Legal Significance of Article VIII of

the Genocide Convention

During the preparatory work of the Convention in the Sixth Committee
of the General Assembly, the preliminary question was raised whether the
Convention could add to the powers given to UN organs by the Charter. This
is a more general issue that has arisen in several other contexts: for instance,
with regard to the attribution to the Security Council by the Statute of the
International Criminal Court (ICC) of the power to refer to the ICC prosecu-
tor a situation in which crimes ‘appear to have been committed’ (Article 13(b))
or the power to defer investigation or prosecution (Article 16). Those powers
cannot be easily related to the UN Charter, although both provisions consider
that the Security Council would then act ‘under Chapter VII of the Charter’.!

In the Sixth Committee the delegate of Poland, Mr. Lachs, maintained that
a treaty like the forthcoming Genocide Convention could grant additional
powers to the Security Council:

Since the Security Council had been set up, a number of international agreements
had added considerably to the powers of the Council. Under the Peace Treaty with
Italy, for example, the Security Council had been given extensive powers in the Free
Territory of Trieste.?

This view was criticized by the delegate of the US, Mr. Maktos, according to
whom:

the convention could not include provisions involving amendments to the Charter.
If the joint USSR and French amendment were to have the effect of enlarging the
powers of the Security Council, that would involve amending the Charter and if it
were not to have such an effect, it was unnecessary to mention the already existing
powers of the Security Council 3

The delegate of Greece, Mr. Spiropoulos:

admitted that there was some precedent for conferring new powers on the Security
Council through international conventions, but stated that, in such cases, the Security
Council would have to be asked whether it wished to accept the new functions.?

! The view that neither provision adds to the powers of the Security Council was expressed by
L. Condorelli and S. Villalpando, ‘Referral and Deferral by the Security Council’, in A. Cassese, P.
Gaeta, and J.RW.D. Jones (eds), 7he Rome Statute of the International Criminal Court: A Commentary
(Oxford: Oxford University Press, 2002), Vol. I, 627, at 629 and 646.

2 UN Doc. A/C.6/SR.101. 3 Jbid. 4 Ibid.
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The Role of the United Nations in Preventing and Suppressing Genocide 399

It would be difficult to consider that the procedure for amending the UN
Charter set forth in Article 108 of the Charter could be circumvented by a treaty
to which only some member States were parties. Fven the acceptance of new
powers on the part of the Security Council would not be sufficient. However,
a treaty could do something short of increasing or restricting the powers of the
Security Council: it could affect the exercise of those powers in relation to the
states parties to the treaty, especially when that exercise depends on the consent
of the states concerned. A treaty, like the Genocide Convention, could provide
such consent.

Article VIII as finally adopted does not lend itself to the interpretation that
it intends to extend or restrict the powers of the Security Council or other UN
organs. It simply provides:

Any Contracting party may call upon the competent organs of the United Nations to
take such action under the Charter of the United Nations as they consider appropriate
for the prevention and suppression of acts of genocide or any of the otheracts enumerated
in article IIL.

In its first order on provisional measures in the case concerning the Application
of the Convention on the Prevention and Punishment of the Crime of Genocide,
the International Court of Justice (IC]) noted that the applicant state had
invoked Article VIII of the Genocide Convention and had called upon the
Court ‘to act immediately and effectively to do whatever it can to prevent
and suppress’ the acts of genocide complained of or threatened. The Court
considered that:

Article VI, even assuming it to be applicable to the Court as one of the ‘competent
organs of the United Nations’, appears not to confer on it any functions or compe-
tence additional to those provided for in its Statute.”

Similar conclusions could be reached with regard to the ‘functions or com-
petence’ of any of the other UN organs. Moreover, the fact that, according to
Article VII, ‘action’ is to be taken by UN organs ‘under the Charter’ confirms
that no addition is intended to the existing powers of those organs.

Article VIII refers to ‘any Contracting Party’ without making a distinction
between states that are members of the UN and those that are not. However,
this cannot imply that, when a UN organ is called upon according to Article
VIIL, the status of member of the UN becomes irrelevant for the UN organ.

5 Provisional Measures Order, Application of the Convention on the Prevention and Punishment of
the Crime of Genacide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), 8 April 1993
(‘1993 First Provisional Measures Order’), at 23, § 47.

¢ Accordingto].L.Kunz, “The United Nations Convention on Genocide’, 43 American Journalof
Int’l Law (1949) 738, at 746, when a non-member state invokes Article VIII the ‘United Nations are
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Inso faras the conditions for the exercise of the powers are concerned, Article
VIII could be construed as implying that all the contracting states accept that
a matter referred to under Article VIII of the Convention does not pertain to
domestic jurisdiction, and therefore as removing the barrier raised by Article
2(7) of the UN Charter.” This possible effect of Article VIII is no longer sig-
nificant, since the commission of acts of genocide has clearly become a matter
of international concern and cannot be viewed as included in the domestic
jurisdiction of a state, whether or not it is a party to the Convention.?

Given the fact that Article VIII of the Genocide Convention does not add
to the powers of UN organs nor affects their exercise, the provision retains
only an expository character.” When discussing Article VIII in the text that
had been submitted by the 24 hoc Committee,!° the Sixth Committee had first
come to the conclusion that the provision was superfluous.!! On the basis of a
joint amendment by Belgium and the UK,'? the Sixth Committee had decided
to delete it, albeit by a small majority.'> However, the discussion on the provi-
sion continued, in view of the presence of some other amendments, although
these did not lead to the adoption of any alternative text. The provision was
reinstated only at a later meeting, on the basis of an Australian amendment to

called to intervene’. For a similar view, see N. Robinson, 7he Genocide Convention: A Commentary
(New York: Institute of Jewish Affairs, 1960) 90. However, the condition set out in Article 35 (2) of
the UN Charter would seem to apply.

7 Thus H.H. Jescheck, ‘Genocide’, in R. Bernhardt (ed.), Encyclopedia of Public International
Law (Amsterdam etc.: North Holland/Elsevier, 1995), Vol. I1, 541, at 542.

® B. Conforti, The Law and Practice of the United Nations (2nd edn., The Hague/London/
Boston: Kluwer Law International, 2000), at 143—4 and 174. The reference to Article 2 (7) of the
Charter that appears in the second preambular paragraph of Security Council Resolution 688
(1991) may relate to the part of the resolution which concerns the opening of a dialogue between
the Iraqi Government and the Kurdish minority. See G. Gaja, ‘Genocidio dei curdi e dominio ris-
ervato’, 74 Rivista di Diritto Internazionale (1991) 95.

? It could not thus be correctly described as ‘senseless’, as was done by P.N. Drost, Genocide.
United Nations Legislation on International Criminal Law (Leyden: Sijthoff, 1959), at 133.

'* ‘Reportof the ad hoc Committee on Genocide. 5 April to 10 May 1948’, UN Doc. E/794. The
text of draft Article VIII ran as follows: ‘1. A party to this Convention may call upon any competent
organ of the United Nations to take such action as may be appropriate under the Charter for the
prevention and suppression of genocide. 2. A party to this Convention may bring to the attention of
any competent organ of the United Nations any case of violation of this Convention.

! This view was expressed by the delegates of the UK, Mr. Fitzmaurice (UN Doc. A/C.6/SR.94
and SR.101), of Belgium, Mr. Kaeckenbeck (A/C.6/SR.94), of the Netherlands, Mr. de Beus (ibid.),
of France, Mr. Chaumont (A/C.6/SR.101), of the US, Mr. Matkos (ibid.), of Ecuador, Mr. Correa
(A/C.6/SR.102), of Luxembourg, Mr. Pescatore (ibid.), of India, Mr. Sundaram (ibid.), and of
Canada, Mr. Feaver (A/C.6/SR.105).

'2 UN Doc. A/C.6/258. The joint amendment was based on two amendments that had been
respectively presented by the delegations of Belgium (A/C.6/217) and the UK (A/C.6/236).

!> By 21 votes to 18, with 1 abstention (UN Doc. A/C.6/SR.101).
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a subsequent article.!* The amended text was quite similar to the one that had
been previously deleted, but was adopted by a large majority.'
The delegate of the UK, Mr. Fitzmaurice, explained that:

although his delegation considered it unnecessary to include in the convention pro-
visions conferring on the organs of the United Nations powers which they already
possessed under the terms of the Charter, he had voted in favour of the Australian
amendment in order that it might be clear, beyond any doubr, that the joint amend-
ment of Belgium and the United Kingdom [...] did not imply that recourse might be
had only to the International Court of Justice, to the exclusion of the other competent
organs of the United Nations.'¢

The Drafting Committee then reinstated as Article VIII the text that had been
adopted on the basis of the Australian amendment."”

Although certain proposals had been made for considering in Article VIII
only the role of the Security Council and the General Assembly, the final text
refers to all the ‘competent organs’. This is meant to include also the Trusteeship
Council, the Economic and Social Council and the Secretariat.

3. Genocide as a Threat to Peace within the Meaning
of Article 39 of the UN Charter

It is clear that action by the Security Council under Chapter VII was going
to be in most cases the only effective way for the UN to contribute to the pre-
vention and repression of acts of genocide. Also in this respect, the Genocide
Convention does not per se affect the exercise of powers under the Charer.
During the preparatory work the delegate of the Soviet Union, Mr. Morozov,
had stated: ‘Any act of genocide was always a threat to international peace
and security and as such should be dealt with under Chapters VI and VII of
the Charter.'® A French amendment envisaged calling ‘the attention of the
Security Council to the cases of genocide and of other violations of the present
Convention likely to constitute a threat to international peace and security’."?

14 UN Doc. A/C.6/265. The text of the amendment ran as follows: “With regard to the preven-
tion and suppression of acts of genocide, a Party to this Convention may call upon any competent
organ of the United Nations to take such action as may be appropriate under the Charter of the
United Nations.’

15 By 29 votes to 4, with 5 abstentions (UN Doc. A/C.6/SR.105).

16 UN Doc. A/C.6/SR.105.

17 UN Doc. A/C.6/289 & Corr.1. 18 UN Doc. A/C.6/SR.101.

19 UN Doc. A/C.6/259. The amendment was illustrated by the delegate of France,
Mr. Chaumont (A/C.6/SR.101).
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Article 7 UN Charter

1. There are established as the principal or-
gans of the United Nations: a General
Assembly, a Security Council, an Economic
and Social Council, a Trusteeship Council,
an International Court of Justice, and a
Secretariat.

2. Such subsidiary organs as may be found ne-
cessary may be established in accordance with
the present Charter.

1. II est créé comme organes principaux
de I'Organisation des Nations Unies: une
Assemblée générale, un Conseil de sécurité,
un Conseil économique et social, un Conseil
de tutelle, une Cour internationale de Justice
et un Secrétariat.

2. Les organes subsidiaires qui se révéleraient
nécessaires pourront étre créés conformément
A la présente Charte.

>
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1. The Absence of a Hierarchy between the IC] and other Principal
organs: The Principle of Equality

There is no hierarchy between principal organs, at least not between the ICJ and the Security
Council and the General Assembly; the relationship between them is based on the principle
of equality.*’ But equality between the principal organs does not preclude their interdepend-
ence, nor scrutiny of their activities by other principal organs. While the Court has not con-
sidered itself bound by the provisions of Article 15, para. 2 UN Charter which states that
“The General Assembly shall receive and consider reports from the other organs of the United
Nations’, it began to submit such reports as of 1968. But there is no supervision by the polit-
ical organs as such of the Court’s activities as a judicial organ. The Assembly has merely taken
note of these reports without any substantive debate and Member States have only made
very broad statements following the annual presentation to the UN General Assembly by
the ICJ President of the activities of the Court; this has been considered as ‘an appropriately
restrained procedure in view of the independent judicial character of the Court’.?

Moreover, the Court is dependent on the principal organs of the United Nations for
many aspects of its functioning. Thus, the Security Council and the General Assembly
both participate in the election of members of the Court (Articles 4-14 of the Statute),
in amending the Statute (Article 69 of the Statute) and, as seen earlier, in determining the
conditions by which non-UN Member States can become parties to the Statute (Article
93, para. 2 UN Charter) or have access to the Court (Article 35 of the Statute in regard
to the Security Council).

The General Assembly authorizes UN organs, other than the Security Council, and
Specialized Agencies to request advisory opinions (Article 96, para. 2 UN Charter). As
seen previously, it has to approve the budget of the Court which is part of the expenses
of the Organization. The Security Council has been assigned the competence to enforce
the judgments of the IC] (Article 94, para. 2 UN Charter). In addition, the Secretary-
General has been assigned formal functions under the Statute in connection to the elec-
tion of the judges (Articles 5, paras. 1, 7, and 14) and the notification and transmission
of documents relating to: resignation and dismissal of judges (Articles 13, para. 4, and
18, para. 2), declarations under Article 36, para. 2 (Article 36, para. 4), cases brought be-
fore the Court (Articles 40, para. 3, and 41, para. 2), advisory opinions (Article 67), and
amendments to the Statute (Article 70).%3

U Cf Competence of the General Assembly, Advisory Opinion, ICJ Reports (1950), pp. 4, 8, and Diss. Op.
Azevedo, ibid., pp. 22, 26, pointing out that the Security Council, as a principal organ, was placed at the same
level as the other deliberative organs.

42 Schwebel, in Le droit international au service de la paix, de la justice et du développement, pp. 431, 442. Cf.
also Schwarzenberger, International Law as applied by International Courts and Tribunals, vol. 111, International
Constitutional Law (1976), pp. 347-53 and vol. 1V, International Judicial Law (1986), pp. 420-1. In recent
years, the President of the ICJ has also addressed the General Assembly on regular occasions (in particular the
Sixth Committee), although, as Rosenne points out, this is not a formality but an exercise in public relations
(Shaw, Rosenne’s Law and Practice, vol. 1, pp. 113—4) (the speeches of the Presidents of the IC]J since 1994 can
be found on the Court’s website at <http://www.icj-cij.org>).

# Whereas the Secretary-General of the League refrained from submitting written or oral statements, the
Secretary-General of the United Nations now acts as a de facto party to advisory proceedings, at least when a
claim is directed against the United Nations. Cf Schwarzenberger, supra, fn. 42, International Constitutional
Law, pp. 347 et seq. and International Judicial Law, p. 416. The Secretary-General is also required in advisory
proceedings to transmit to the Court ‘all documents likely to throw light upon the question’ submitted to the
ICJ (Art. 65, para. 2 of the IC]J Statute). This assistance provided for by the Secretariat can prove problematic
when the UN Secretariat or Secretary-General has also been entrusted with political functions as regards the
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abuse of procedure, estoppel, and the maxim nemo commodum capere potest de sua propria
injuria. All of these principles rest upon the general principle of good faith.

II. The General Duty of Loyalty between the Parties (Principle
of Good Faith)

The most fundamental principle of substantive law applicable to judicial proceedings in
general is the proposition that, by engaging in proceedings before an international tri-
bunal, the parties enter into a legal relationship characterized by mutual trust and confi-
dence. Thus, the parties are bound by a general commitment of loyalty among themselves
and towards the Court.” This duty flows from the principle of good faith recognized in
general international law and stipulated also in Article 2, para. 2 UN Charter as a general
duty of the Member States.'*® The principle of good faith has a series of ‘concretizations’
in the field of procedural law."”’

First, it requires the parties not to undertake any action which could frustrate or
substantially adversely affect the proper functioning of the procedure chosen, the point
being to protect the object and purpose of the proceedings. As has already been said, the
proceedings are also characterized by their adversarial nature and the opposing claims of
the parties. Thus, it is perfectly open to a party to further its own interests even at the
expense of the other party. But this selfishness has some limits. It cannot disregard re-
quirements of a proper functioning of the procedure as such.*® Thus, a party may not
deliberately present false or forged pieces of evidence.” It may not impede the produc-
tion of evidence by the other party by having recourse to pressure or any other equivalent
device either. Second, the principle forms the basis of the more specific rule on the pro-
hibition of abuse of procedure.!®® Third, it is the basis for the application of procedural
estoppel or of the maxim nemo commodum capere potest de sua propria turpitudine. The
last two propositions can be applied to evidentiary issues. To that extent, they can be said
to govern the proceedings of international tribunals. It is proposed to focus here on the
three aspects of abuse of procedure, estoppel, and nemo commodum.

1. The Prohibition of Abuse of Procedure

Abuse of procedure is a special application of the prohibition of abuse of rights, which is
a general principle applicable in international law as well as in municipal law.'®! It consists
of the use of procedural instruments or rights by one or more parties for purposes that
are alien to those for which the procedural rights were established, especially for a fraudu-
lent, procrastinatory, or frivolous purpose, for the purpose of causing harm or obtaining
an illegitimate advantage, for the purpose of reducing or removing the effectiveness of
some other available process, or for purposes of pure propaganda. To these situations,
action with a malevolent intent or with bad faith can be added. In a synthetic definition,
it can be said that abuse of procedure consists in the use of procedural instruments and

155 Cf Sereni (1955), p. 1714.

156 On this provision, see Kolb, in Simma, UN Charter, Art. 2, para. 2, passim.

157 Cf. the detailed analysis in Kolb (2000), pp. 579 et seq.

58 Cf ibid., pp. 587 et seq. (in the context of negotiation).

159 See Reisman/Skinner, Fraudulent Evidence before Public International Tribunals (2014).

10 Cf infra, MN 49 et seq.

161 Kolb (2000), pp. 429 et seq. There is no room here to venture into a description of the various contents
of the principle.

S
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entitlements with a fraudulent, malevolent, dilatory, vexatious, or frivolous intent, with
the aim to harm another or to secure an undue advantage to oneself, with the intent to
deprive the proceedings (or some other related proceedings) of their proper object and
purpose or outcome, or with the intent to use the proceedings for aims alien to the ones
for which the procedural rights at stake have been granted (e.g., pure propaganda).'® The
existence of such an abuse is not easily to be assumed; it must be rigorously proven. The
concept of abuse of procedure cannot be caught completely in the abstract, since it can
relate to a variety of different situations.

The case law of the IC] is replete with instances where the principle of abuse of pro-
cedure has been invoked. The Court, however, has never found the conditions for an ap-
plication of the principle to be fulfilled. But it did not reject the concept as such; it merely
affirmed that its application was not warranted in the cases under consideration. In each
case, its analysis seems to have been correct.

The contentious cases in which the principle has so far been invoked are the following:'®*

o Ambatielos (claim of abuse of procedure by excessive delay in presentation of a claim);'%4

* Right of Passage over Indian Territory (claim of abuse of procedure by application in too
short a time span after deposit of an optional declaration, ‘surprise attack’);'®>

* Barcelona Traction (claim of abuse of procedure by a new application with the same
arguments after having discontinued a case);'*

* Nicaragua (claim of futility and political propaganda intent by request of provisional
measures);'%

* Border and Transborder Armed Actions (claim of abuse of procedure by institution of
judicial proceedings in parallel with the Contadora Process; claim of abuse by the pol-
itical inspiration of the request and by its artificiality);'¢®

o Arbitral Award of 31 July 1989 (claim of abuse of procedure by invoking a declaration
of the president of the arbitral tribunal in order to cast doubt on the validity of the
award);'®

* Certain Phosphate Lands in Nauru (claim of abuse of procedure to the extent
that Nauru demanded from the respondent an attitude which it did not itself
display);!7°

o Application of the Genocide Convention (claim of abuse of procedure by the request for
provisional measures due to political motives and repetition of the request);'”!

162 Gestri, ‘Considerazioni sulla teoria dell’abuso del diritto alla luce della prassi internazionale’, RDI 77
(1994), pp. 27 et seq., 43 et seq. As has been said by the Australian High Court in the Csr Ltd. v. Cigna Insurance
Australia Ltd. case, ILR 118 (1997), pp. 409-10: “The counterpart of a court’s power to prevent its process
being abused is its power to protect the integrity of those processes once set in motion.’

163 Cf ibid., pp. 640 et seq.

194 Ambatielos, Merits, ICJ Reports (1953), pp. 10, 23.

15 Right of Passage over Indian Territory, Preliminary Objections, ICJ Reports (1957), pp. 125, 146-7.

16 Barcelona Traction, Preliminary Objection, IC] Reports (1964), pp. 6, 24-5.

17" Nicaragua, Provisional Measures, IC] Reports (1984), pp. 169, 1789, paras. 21-5.

18 Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and Admissibility, IC]J
Reports (1988), pp. 69, 91-2, paras. 51 et seq., pp. 105—6, para. 94.

19 Arbitral Award of 31 July 1989, Judgment, ICJ Reports (1991), pp. 53, 63, paras. 26-7.

170" Nauru, Judgment, ICJ Reports (1992), pp. 240, 255, paras. 37-8.

71 Bosnian Genocide, Provisional Measures, IC] Reports (1993), pp. 325, 336, para. 19; Bosnian Genocide,
Preliminary Objections, IC] Reports (1996), pp. 595, 622, para. 46.
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o Aerial Incident of 10 August 1999 (claim of abuse of procedure by invocation of a reser-

vation to an optional declaration whose content was purportedly directed only against

Pakistan, thus being discriminatory);'”?

* Avena (claim of abuse of procedure by delay in the presentation of the request).'”?

The conclusion to be drawn from these precedents is not that abuse of procedure is an
unrecognized principle, for, as it will be shown in the following paragraphs, it has been
applied by other international tribunals. It is rather that the threshold for admitting an
abuse is quite high, and possibly exacting. Moreover, in most IC]J cases, the claims that
there had been an abuse of procedure were made in a rather unconvincing way, as an ap-
pendix to other, more compelling arguments.

To the contrary, rules on abuse of procedure have developed with particular strength
in certain branches of international law. Thus, in human rights law, petitions and com-
munications are declared inadmissible when there is an abuse of procedure. This has
been the case, for example, under the mandate system of the League of Nations and
under the UN trusteeship system,'7* and later under ancient Article 27, para. 2, of
the ECHR, now Article 35, para. 3, ECHR (1950),' Rule 96, cl. ¢, of the Rules
of Procedure of the Human Rights Committee under the CCPR (2012),"7¢ Article
56, para. 3 of the African Charter on Human Rights (requests written in disparaging

or insulting language),'” or Article 22, para. 2, of the Convention against Torture

V72 Aerial Incident of 10 August 1999, Judgment, ICJ Reports (2000), pp. 12, 30, para. 40.

173 Avena, Judgment, ICJ Reports (2004), pp. 12, 37-8, para. 44.

174 Schwelb, “The Abuse of the Right of Petition’, Revue des droits de lhomme 3 (1970), pp. 313 et seq., 324-6.

17> Convention on the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, ETS
No. 5, Art. 35, para. 3: “The Court shall declare inadmissible any individual application ... with it con-
siders ... an abuse of the right of application.’ See e.g., Appanah, A la recherche posthume de Iintention du
requérant: I'identification délicate de la requéte abusive au sens de la Convention’, Revue trimestrielle des droits
de Ihomme 26 (2015), pp. 1053 et seq.; Jungwiert, ‘Sur la requéte abusive devant la Cour européenne des droits
de ’homme’, in Essays in Honor of J. P Costa (2011), pp. 329 et seq.; Flauss, ‘Cabus de droit dans le cadre de la
Convention européenne des droits de 'homme’, Revue universelle des droits de 'homme 4 (1992), pp. 461 et seq.;
Hottelier, ‘La requéte abusive au sens de I'article 27, 2 de la Convention européenne des droits de 'homme’,
Revue trimestrielle des droits de Uhomme 2 (1991), pp. 301 ez seq.; Spielmann/Spielmann, ‘La notion d’abus
des droits de '’homme 4 la lumié¢re de la Convention européenne de sauvegarde des droits de 'homme et des
libertés fondamentales’, in Liabus de droit et les concepts équivalents: Principe er applications actuelles (Council of
Europe, ed., 1990), pp. 60 ez seq.; Palmieri, ‘Cabuso del diritto di ricorso individuale dinanzi alla Commissione
europea dei diritti dell’'vomo’, in Essays in Honor of G. Sperduti (1984), pp. 623 et seq.; Monconduit, ‘Cabus
du droit de recours individuel devant la Commission européenne des droits de 'homme’, AFDI 17 (1971), pp.
347 et seq. The interpretation is restrictive: Aydin v. Turkey, Appl. No 23178/94, ECHR 1997-VI, paras. 59—
61; Andronicou and Constantinou v. Cypru, Appl. No 25052/94, ECHR 1997-V1, paras. 163-5; Assenov and
Others v. Bulgaria, Appl. No. 24760/94, ECHR 1998-VIII, paras. 87-9; Buscarini and Others v. San Marino,
Appl. No. 24645/94, ECHR 1999-1, pp. 605, 613, paras. 20—1. In the more recent case law, sce Saba v. Iraly,
Appl. No. 36629/10, 1 July 2014, paras. 49 et seq.; Flores Quiros v. Spain, Appl. No. 75183/10, 19 July 2016,
para. 21; Bagdonavicius e.a. v. Russia, Appl. No. 19841/06, 11 October 2016, para. 64; Kanaginis v. Greece,
Appl. No 27662/09, 27 October 2016, paras. 23—4.

176 Rules of Procedure of the Human Rights Committee, UN Doc CCPR/C/3/Rev.10 (2012), Art. 96, cl. ¢;
Gestri, supra, fn. 162, p. 31; Cassese, “The Admissibility of Communications to the United Nations on Human
Rights Violations', Revue des droits de I'homme 5 (1972), pp. 375 et seq. See K. L. v. Denmark (1980), in: Human
Rights Committee, Selected Decisions under Optional Protocol (1985) (CCPR/C/OP/I, p. 26).

177" African Charter on Human and Peoples’ Rights, 27 June 1981, 1520 UNTS 217, Art. 56, para. 3;
Palmieri, ‘Apercu du réglement intérieur de la Commission africaine des droits de ’homme et des peuples’, in
La Charte africaine des droits de 'homme et des peuples (Palmieri, ed., 1990), p. 128.
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(1984).'7% There is manifestly a non-negligible danger that private individuals will
abuse human rights remedies for frivolous or quixotic causes; and hence the screening
under this heading has been established. International administrative law and the case
law of the administrative tribunals is replete with references to misuse of authority,
including on the procedural plane.'”

The same is true for investment arbitration.'®® Thus, a claim may be declared inad-
missible if certain facts have been forged and falsified, since this is a breach of good
faith (i.e., a sort of clean hands doctrine).'®! By the same token, if an investment was
acquired in violation of municipal law or in bad faith, it is not to be considered a ‘pro-
tected investment’ and the arbitration clause may not be applied. This leads to a lack
of jurisdiction of the arbitral tribunal.'®* The same occurs when no real investment
was made at all; or if the investment was purchased with the sole aim of commencing
arbitral procedures.'® Further, the principle of abuse of procedure applies to the cases
where the investor restructures his assets—e.g., by the creation of new corporations, by
acquiring a new corporate nationality which allows the application of a BIT'®—with
the sole aim to get access to arbitration. If a purportedly new claim is substantially the
same as a previous one and is resubmitted under some circumventing legal construc-
tion (e.g., transfer of the claim to another entity), it will be dismissed under the rule
on abuse of procedure.'® The rule on abuse of procedure plays further a residual role
for a series of other situations, e.g., the plea that proceedings are misused solely for the
purpose to put political pressure on the State so as to have it abandon some criminal
proceedings.'%

Finally, within the law of the sea, Article 294 UNCLOS'" gives the tribunal chosen by
the parties to decide their dispute the power to scrutinize whether the claimant’s request
related to the coastal State’s exercise of its sovereign rights under Article 297 constitutes
an abuse of procedure and to declare it inadmissible in limine litis.'*®

178 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10
December 1984, 1465 UNTS 112, Art. 22, para. 2; Gestri, supra, fn. 162, p. 32-3.

179 See Kolb, Good Faith in International Law (2017), pp. 169 et seq. See already Amerasinghe,
‘Détournement de pouvoir in International Administrative Law’, ZaoRV 44 (1984), pp. 439 et seq.

180 De Brabandere, ““Good Faith”, “Abuse of Process” and the Initiation of Investment Treaty Claims’, /IDS
3 (2012), pp. 609 et seq.

8Y Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2 August 2006,
paras. 226 et seq.

182 Jbid., para. 208.

183 Europe Cement Investment & Trade S.A. v. Republic of Turkey, ICSID Case No. ARB(AF)/07/2, Award, 13
August 2009, para. 174 and Cementownia ‘Nowa Huta’ S.A. v. Republic of Turkey, ICSID Case No. ARB(AF)/
06/2, Award, 13 September 2009, para. 159. False statements were also the issue here.

184 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, paras.
106 ez seq.; TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID Case No. ARB/05/5, Award, 19
December 2008, paras. 134 et seq., with the piercing of the corporate veil; Pac Rim Cayman LLC v. Republic
of El Salvador, ICSID Case No. ARB/09/12, Decision on the Respondent’s Jurisdictional Objections, 1 June
2012, paras. 2.99 et seq.

185 Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/98/2, Award, 2 June 2000,
paras. 49-50.

186 The plea was finally withdrawn during the pleadings: Rompetrol Group N.V. v. Romania, ICSID Case
No. ARB/06/3, Decision on Respondent’s Preliminary Objections on Jurisdiction and Admissibility, 18 April
2008, paras. 111 et seq.

187 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UNTS 397, Art. 294.

188 Ferrara, ‘Article 298: Preliminary Proceedings’, in United Nations Convention on the Law of the Sea: A
Commentary (Proelss, ed., 2017), pp. 1896-9; Nordquist (ed.), United Nations Convention on the Law of the
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1002 Statute of the IC]

An interesting situation possibly giving rise to an abuse of procedure would present
itself if a State that had lost a case before the IC] were to move to the political organs of
the United Nations in order to evade or to delay the execution of the judgment. Since the
competences of political and judicial organs are different, there is no reason to conclude
automatically that there has been an abuse of procedure if a political organ is seised after a
judicial procedure.'® For there may be many valid reasons to seek a more complete solu-
tion of the dispute than the one offered by a judicial institution when important political
aspects are at stake. But if there was evidence suggesting that the State in question merely
sought to delay the execution of the judgment, or to escape the obligations flowing from
it, the political organ could find iz limine that an abuse of procedure had been established
and that the case thus could not be heard." This aspect does not relate directly to the
procedure of the Court, but it indirectly touches upon it, since it concerns the efficacy of
the Court’s rulings.

Many other instances of abuse of procedure could be envisaged, e.g., the ‘flooding’
of the Court with procedural objections of any type, in order to frustrate the efficacy of
the proceedings; the late invocation of bases of competence if there is a disadvantage to
the other party;'”' the raising of a new request in the course of proceedings if it is preju-
dicial to the procedural position (equality) of the other party (alternativa petitio non est
audienda).”®* Often, such questions are addressed by the constitutive texts of the tribu-
nals. Thus the Statute and the Rules of Court provide for the timing in the presentation
of arguments.'”® The content of these provisions can also be read as a sanction of the
principle on prohibition of abuse of procedure, because it is essentially for that reason

that they have been drafted.
2. The Principle of Estoppel

The principle of estoppel (or of the prohibition of venire contra factum proprium)'* ‘op-
erates on the assumption that one party has been induced to act in reliance on the as-
surances or other conduct of another party, in such a way that it would be prejudiced
were the other party later to change its position’.!”” Thus, under certain restrictive con-
ditions,'? the law does not permit the first party to change its position to the detriment
of the second; or, if it changes its position, it will become liable for the damage caused

Sea 1982, A Commentary, vol. V (1989), pp. 75 et seq. See also Cannone, I/ tribunale internazionale del diritto
del mare (1991), pp. 134 et seq.; Rosenne, ‘Settlement of Fisheries Disputes in the Exclusive Economic Zone’,
AJIL 73 (1979), pp. 100 ez seq.; Caflisch, ‘Le réglement judiciaire et arbitral des différends dans le nouveau
droit international de la mer’, in Essays in Honor of Bindschedler (1980), pp. 355—6.

189 For a more general treatment of the interrelation between the Court and the political organs of the
United Nations, ¢ff Gowlland-Debbas/Forteau on Art. 7 UN Charter MN 20-52.

190 Cf already Salvioli, ‘Les régles générales de la paix’, Rec. des Cours 46 (1933-1V), pp. 9-163, 138-9.
Cf also the more reserved position of Ciobanu, Preliminary Objections Related to the Jurisdiction of the United
Nations Political Organs (1975), p. 139.

Y1 Cf. paras. 424 of the interim orders in the Legality of Use of Force (Yugoslavia v. Belgium; Yugoslavia
v. Netherlands), Order of 2 June 1999, IC] Reports (1999), pp. 124 ¢t seq., 542 et seq.

2 Cf Kolb (2000), pp. 646-9.

93 Cf e.g., Arts. 48 et seq. of the Rules.

194 On this principle ¢f Kolb (2000), pp. 357 et seq. (with many references), and also McGibbon, ‘Estoppel
in International Law’, /CLQ 7 (1958), pp. 468 et seq.; Martin, Lestoppel en droit international public (1979).

195 Mosler, ‘General Course on Public International Law’, Rec. des Cours 140 (1974-1V), pp. 1-320, 147.

19 These conditions would seem to be the following: (1) a free, clear, and unequivocal initial conduct by one
party, legally imputable to it; (2) an effective and bona fide reliance by another party on that conduct, inciting
it to adopt a certain conduct on its part; (3) damage suffered by that second party resulting from its reliance on

KOLB

240



Annex 26

P. Reuter, Introduction au Droit du Traités (third revised edn. by P. Cahiers,
1995) [extract]

241



Annex 26

PAUL REUTER

INTRODUCTION
AU DROIT DES TRAITES

THE
GRADUATE
INSTITUTE INSTITUT DE HAUTES
ETUDES INTERNATIONALES
GENEVA ET DU DEVELOPPEMENT
GRADUATE INSTITUTE
OF INTERNATIONAL AND

NOUVELLE EDITION

INTERNATIONAL

242



Annex 26

Introduction au droit des traités

Paul Reuter

Editeur : Graduate Institute Publications

Année d'édition : 1985 Edition imprimée
Date de mise en ligne : 11 décembre 2014 ISBN : 9782130472636
Collection : International Nombre de pages : xii-256

ISBN électronique : 9782940549535

OpenEdition

g books

http://books.openedition.org

Référence électronique

REUTER, Paul. Introduction au droit des traités. Nouvelle édition [en ligne]. Genéve : Graduate Institute
Publications, 1985 (généré le 20 janvier 2015). Disponible sur Internet : <http://books.openedition.org/
iheid/1748>. ISBN : 9782940549535.

Ce document a été généré automatiquement le 20 janvier 2015. Il est issu d'une numérisation par
reconnaissance optique de caractéres.

© Graduate Institute Publications, 1985
Creative Commons - Attribution-NonCommercial-NoDerivs 3.0 Unported - CC BY-NC-ND 3.0

243



59

60

61

62

Annex 26

§ 2 — Régime des réserves aux traités
A. Historique et généralités

127 Selon I'article 2 (1) (d) des Conventions de 1969 et de 1986 « I'expression “réserve”
s’entend d’une déclaration unilatérale, quel que soit son libellé ou sa désignation faite par
un Etat quand il signe, ratifie, accepte ou approuve un traité ou y adheére, par laquelle il
vise a exclure ou a modifier I'effet juridique de certaines dispositions du traité dans leur
application a cet Etat ».

D’un point de vue formel la « réserve » se présente trés généralement comme un incident
dans la procédure de conclusion d’un traité, bien que certains traités prévoient également
la possibilité de certaines réserves « a tout moment » en présence de certains événements
qui modifient la portée des engagements souscrits. L’essence de la « réserve » est de poser
une condition : I'Etat ne s’engage qu’a la condition que certains effets juridiques du traité
ne lui soient pas appliqués, que ce soit par 'exclusion ou la modification d’une régle ou
par l'interprétation ou l'application de celle-ci. Bien souvent l'intention des Etats est
exprimée d’'une maniére ambigué, le plus souvent pour des raisons de politique
intérieure, notamment en qualifiant de « Déclarations interprétatives » des prises de
position dépourvues d’effet si elles ne constituaient pas des réserves. Le régime des
réserves souléve encore des difficultés qui ont fait I'objet d’une jurisprudence
internationale importante. Mais dans un exposé sommaire c’est a la signification
profonde, révélée par I'évolution contemporaine de leur régime qu’il faut s’attacher:
celui-ci est commandé par les problémes de participation aux traités, et notamment aux
traités a vocation universelle.

128 En effet, bien que techniquement possible pour un traité bilatéral, la « réserve » ne
constitue pas dans le cadre de ce dernier une figure juridique pratique, ni originale, car
elle se raméne a rouvrir aprés leur cloture les négociations. C’est dans le traité
multilatéral qu’elle prend tout son intérét ; elle est alors en étroite correspondance avec
la régle qui a présidé a 'adoption du texte du traité. Si, comme il était d’usage avant 1914,
le texte a été adopté a 'unanimité, tout Etat était certain de ne pas se voir opposer sans
son consentement une disposition pour lui inacceptable, les Etats qui négociaient
devaient ou bien élaborer des dispositions acceptables pour tous, ou bien en cas
d’impossibilité décider a 'unanimité quelles seraient les dispositions qui pourraient étre
retranchées du texte ou modifiées pour les Etats qui ne pourraient s’accommoder que
d’engagements réduits : seules étaient recevables les réserves acceptées a 'unanimité et
généralement prévues a I'avance dans le texte du traité. Les négociateurs avaient ainsi a
mesurer l'intensité du besoin d’une participation universelle et le prix qu’il était
nécessaire de payer pour assurer cette participation, puis 3 prendre leur décision en
conséquence.

129 Avec la pratique qui admet que les textes des traités multilatéraux assez ouverts sont
arrétés a la majorité des deux tiers, le probléme change au moins en la forme : il existe en
effet une minorité qui n’est plus assurée de voir prendre son point de vue en
considération ; elle ne pourra empécher qu'une matiére soit réglée en un certain sens qui
ne sera pas le sien, n’ayant que la ressource de s’abstenir de participer au traité, ce qui
n’est parfois pas suffisant pour défendre ses intéréts. On peut, il est vrai, prévoir a
I'avance la possibilité de réserves destinées a rallier les minoritaires ; mais maintenant
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une telle solution ne dépend que de la position prise par une majorité : on peut donc
ressentir le besoin d’un régime de réserves plus souple que par le passé.

130 Chaque traité pouvant, avec une entiére liberté, déterminer son régime de réserves, il
ne s’agit la plupart du temps que d’un probléme de politique conventionnelle. La
difficulté apparait dans la mesure ou le traité en cause a omis de régler ce point. Mais ce
cas est assez fréquent, surtout dans des situations difficiles ot I'on préfére ne pas
soulever la question au cours des négociations a raison de son issue incertaine ou trop
laborieuse : la CV en fournit elle-méme un exemple retentissant puisqu’elle a omis dans
ses dispositions finales de traiter de la question des réserves a ses propres dispositions !
La convention pour la prévention et la répression du crime de génocide, qui était
également muette sur les réserves qu'un Etat pouvait apporter a ses dispositions, donna
lieu & un avis consultatif célebre de la CIJ (Recueil, 1951, p.15) a propos duquel
saffrontérent deux théses. L'une, traditionnelle, donnait préférence a l'intégrité de la
Convention, c’est-a-dire soumettait au consentement de tous les Etats contractants
I'admissibilité d’une réserve ; 'autre, qui 'emporta devant la Cour, donnait la priorité a
l'universalité lorsqu’il s’agissait de traités largement ouverts et admettait la possibilité de
réserves a la seule condition qu’elles ne mettent pas en péril I'objet et le but du traité.
Mais, selon la Cour, chaque Etat contractant prenait position du sujet de la réserve pour
son propre compte et ’Etat auteur de la réserve devenait ainsi partie au traité au regard
des Etats qui avaient accepté sa réserve, mais non au regard des autres ; chaque traité se
trouvait ainsi, par un relativisme radical, morcelé en des cercles de relations
conventionnelles non seulement ayant un contenu différent, mais encore groupant des
Etats dont certains ne reconnaissaient pas tous les autres comme parties au traité?'.

131 Cet avis qui avantageait les Etats alors minoritaires au sein des Nations Unies, 'URSS
et ses alliés, s’insérait dans des tendances qui s’étaient manifestées notamment au sein du
panaméricanisme ol un systéme analogue, mais précédé d’une procédure de notification
permettant aux Etats de connaitre leurs réactions réciproques avant de prendre une
position définitive, était en usage. Il provoqua divers remous ; la CDI s’insurgea a I'époque
contre I'avis de la Cour et maintint le principe de I'intégrité des traités. Les organisations
internationales, notamment 'ONU et 'OMCI, durent a plusieurs reprises débattre de cette
question ; les secrétariats internationaux, assumant les fonctions de dépositaires,
demandeérent a étre déchargés de toute responsabilité dans ce domaine ; ce fut la solution
a laquelle se rallia I’Assemblée générale (Résolution 598 (VI), 12 janvier 1952). Finalement,
si I'on écarte de la régle de 'unanimité dans I’acceptation des réserves, le probléme se
pose de savoir quelles sont les atténuations que I'on peut apporter au principe inverse qui
fait régner le relativisme le plus complet dans les relations conventionnelles. La CDI, dans
son projet d’articles, s’était largement inspirée de 'avis de la Cour de 1951; a la
Conférence de Vienne on rediscuta des principes et on proposa incidemment une formule
de liberté contrélée suivant laquelle, pour qu'une réserve soit considérée comme
compatible avec le traité, il fallait qu’elle soit reconnue telle par une majorité qualifiée
des Etats parties au traité - les deux tiers en principe. Mais finalement ce fut un courant
trés libéral qui 'emporta : on a voulu au maximum généraliser la participation aux traités
et défendre les minorités de 'oppression des majorités; sur au moins deux points, le
texte final qui fut retenu est plus libéral encore que les propositions de la Commission?.
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S. Rosenne, “War Crimes and State Responsibility”, Israel Yearbook on Human
Rights, vol. 24 (1994) [extract]
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WAR CRIMES AND STATE RESPONSIBILITY

By Shabtai Rosenne*

In his Fifth Report on State Responsibility, Professor Gaetano Arrangio-Ruiz,
Special Rapporteur of the International Law Commission for the topic of State
Responsibility, raised the issue of the consequences of the so-called
international “crimes” of States in relation to the international responsibility of
the State of the accused person, especially in terms of the discharge of the
responsibility. The notion of “crimes” of State is taken from Part One, Article
19, of the draft articles on State Responsibility which the International Law
Commission had already adopted.! The Special Rapporteur passed under
review the question of the relationship between the international responsibility
of a State for criminal actions committed by individuals and attributed to the
State, and the international responsibility of that State toward the injured State
arising out of that same action. This is always on the assumption that the
necessary factor of the attribution of the act to that State is satisfied. He faced
head-on the question of what he termed the “International Criminal L iability of
States, of Individuals or of Both”.?

In Chapter II, paragraph 126, of his Fifth Report, Arrangio-Ruiz explained
that when individual responsibility is involved, one should simply ascertain
whether the prosecution of individual perpetrators by States injured by an
intermational crime can also be properly considered a lawful form of sanction
against the wrongdoing State. In a long footnote, he suggested that this might
be the case of exercise of jurisdiction that would otherwise be “inadmissible”
with respect to an official who was the material perpetrator of conduct that
constituted or contributed toward constituting an international crime of State.

* Member of the Institute of International Law: Honorary Member of the American
Society of International Law. Based on a paper delivered in the International Legal
Colloquium on War Crimes at Tel Aviv University, December 1993.

1 For the Fifth Report, see Doc. A/CN.4/453, Add.1 + Corr.1-3, Add.2 and Add.3. To be
reproduced in {1993] II Y.B. Int’l L. Comm’'n. For Part One, Art. 19, see [1976] II Y.B.
Int’'l L. Comm’n, Part Two, Report of the Commission to the General Assembly on the
Work of its 28th Session (A/31/10*), Ch. III 95. Reproduced in The International Law
Commission's Draft Articles on State Responsibiliry, Part I, Arts. 1-35, at 179 (S.
Rosenne ed., 1991).

2 Fifth Report, Ch. II, Sec. 3, paras. 142 ff., in Add. 3 (cited).
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In that connection, he referred to Filartiga v. Pena-Irala.? This was a civil case
that nevertheless dealt with the question of an act of State and justiciability in a
civil action. Arrangio-Ruiz also referred, inter alia, to Article 4 of the 1948
Convention on the Prevention and Punishment of the Crime of Genocide.* By
that provision, persons committing genocide or any other of the enumerated
acts shall be punished, “whether they are constitutionally responsible rulers,
public officials or private individuals”.

Arrangio-Ruiz called attention to the decision of the Security Council to
establish an international tribunal for the prosecution of persons responsible
for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991. In the preamble of that
Resolution, the Security Council simultaneously called upon all parties and
others concerned to cease and desist from all breaches of international
humanitarian law.> At the Commission's 1993 Session, the Special

3 77 International Law Reports (hereinafter: I.L.R.) 169 (1980, 1984).

4 Adopted by UN G.A. in Res. 260 (IIT), 9 December 1948, 78 U.N.T.S. 277. See further
notes 23 and 39 below. The major commentaries on this instrument are: N. Robinson,
The Genocide Convention, its Origins and Interpretation (1949); N. Robinson, The
Genocide Convention, A Commentary (1960); P.N. Drost, The Crime of State, Book
Il, Genocide: United Nations Legisiation on International Criminal Law (1959),
Commission on Human Rights, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, N. Ruhashyankiko, Study of the Question of the Prevention
and Punishment of the Crime of Genocide (Doc. E/CN.4/Sub.2/416, mimeo. 1978); id.,
B. Whitaker, Revised and updated Report on the Question of the Prevention and
Punishment of the Crime of Genocide (Doc. E/CN.4/Sub.2/1985/6, mimeo. 1985). See
also M. Shaw, “Genocide and International Law”, International Law at a Time of
Perplexity 797 (Y. Dinstein and M. Tabory, eds., 1989).

5 UN S.C. Res. 808, 22 February 1993. For the Secretary-General's Report on the Statute
of the proposed tribunal, see Doc. §/25704 and Add.1, leading to the establishment of
the Tribunal by the Security Council in UN S.C. Res. 827, 25 May 1993. Statements
made in the 3217th meeting of the Security Council when that Resolution was adopted
suggest there was no intention that the activities of the Tribunal would directly affect
the international responsibility of any State concerned. The discussion related
exclusively to issues of individual respensibility. For the list established by the
Security Council of candidates for Judges, see UN S.C. Res. 857, 20 August 1993. For
the appointment of the prosecutor, see UN S.C. Res. 877, 21 October 1993. For the
election of the Judges, see General Assembly, 47th Session, Official Records,
Annexes, agenda item 156 and decision 47/328, 17 September 1993 (term
commencing on 17 November 1993). On the initial financing of the Tribunal, see the
Report of the Fifth Committee, ibid., agenda item 155 (A/47/1014) and Res. 47/235,
14 September 1993, adopted without a vote. The question of the “legality” or the
propriety of this action of the Security Council is controversial. However, that does
not affect the issues discussed in this article. On this Tribunal, see also J.C. O'Brien,
“The International Tribunal for Violations of International Humanitarian Law in the
Former Yugoslavia”, 87 Am. J. Int’l L 639 (1993); American Bar Association, Special
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Rapporteur introduced this part of his Fifth Report. The Commission,
however, due to lack of time, was unable to discuss it.6

The meaning of the terms State Responsibility and International Crimes
needs clarification before approaching the issue of the relationship between
the two.

For present purposes, Part One, Article 1, of the draft articles on State
Responsibility gives an adequate explanation of what the International Law
Commission has in mind in using the term State Responsibility:

Every internationally wrongful act of a State entails the international
responsibility of that State.”

International Crime is more difficult. It seems to have at least two
connotations.

The first is an act of an individual, that act being, by international treaty (to
which the individual is not a party) or by customary international law, placed
in the category of “crime”. In these circumstances, a contracting Party to that
treaty should bring its internal legislation in line with its international
obligations under that treaty. (It is an open question whether a State must
ensure that its legislation keep pace with developments in customary
international law.) Failure to do this is a breach of the treaty, regardless of
whether or not any of that State's nationals are charged with a crime of that
sort before any competent tribunal. Often the act in question is already a crime
under internal law, and the liability of the State to prosecute or extradite an
accused person depends on the internal law of that State and its international
obligations. The “internationalization” of the criminal act and of the obligation
to prosecute or extradite, has followed from inadequacies in the application of
the internal criminal law. On the other hand, the substantive definition of an
international crime in this sense is distinct from all questions of jurisdiction to

Task Force of the Section of International Law and Practice, Report on the
International Tribunal to Adjudicate War Crimes Committed in the Former Yugoslavia
(M. Leigh, Chairman, 1993). The International Law Commission, at the specific
request of the General Assembly, is also preparing a draft statute for an International
Criminal Tribunal. It submitted its first completed draft adopted on first reading later in
1993. See General Assembly, 48th Session, Official Records, Supplement No. 10
(A/48/10), Report of the International Law Commission on the Work of its 45th
Session, Annex (1993).

6 Ibid., para. 283.

7 [1973] W, Y.B. Int’l L. Comm’n, Report of the Commission on the Work of its 25th
Session (A/9010/Rev.1), Ch. II 173; Rosenne ed., supra note 1, at 43, Other
provisions in the draft articles make it clear that the wrongful act is a breach of any
international obligation of the State, whether originating in a treaty or in any other
rule of international law.
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prosecute or extradite an individual accused of committing an international
crime. Here the substantive law is far ahead of the procedural law.

Most of the recent treaties that internationalize crimes in this sense have
their origin in the international reaction to “terrorism”, including terrorism in
war or other hostile actions. This includes the Geneva Conventions of 1949
and Additional Protocol I of 1977 on the protection of victims of international
armed conflicts,® and above all, the Convention on the Prevention and
Punishment of the Crime of Genocide.® Notable exceptions are the modern
Conventions for the suppression of traffic in narcotic drugs and psychotropic
substances, and those dealing with the protection of civil aircraft and merchant
shipping. All these have their roots in international experience showing the
need for international action against such deviations from international
standards of conduct by States or by individuals, whether acting as agents of
States or for their own profit. Typically, recent treaties of this class contain
provisions regarding extradition based on the ambiguously worded principle
aut dedere aut judicare.'® This does not appear, however, in the Genocide
Convention or the Geneva Conventions and Protocol.

8 For the Conventions of 1949, see 75 U.N.T.S. 31. For Additional Protocol I of 1977
see 1125 U.N.T.S. 3. The major commentaries on these instruments are those of the
International Committee of the Red Cross, Geneva Conventions for the Amelioration
of the Condition of the Wounded and Sick in Armies in the Field (hereinafter:
Commentary I), for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, relative to the Treatment of Prisoners of
War, and relative to the Protection of Civilians in Time of War, published under the
general editorship of J.S. Pictet, 4 volumes (1952-1960); Y. Centos, et. al,
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions
of 12 August 1949 (1987). See also M. Bothe, et. al., New Rules for Victims of Armed
Conflicts (1982).

 Supra note 4. This Convention has come before the International Court on three

occasions, but so far the Court has not made any direct pronouncements relative to the

issues discussed in this paper. The cases are: Reservations to the Convention on the

Prevention and Punishment of the Crime of Genocide advisory opinion, [1951] 1.C.J.

Rep. 15; Trial of Pakistani Prisoners of War (Pakistan v. India), {1973] I.C.J. Rep.

328 (Provisional measures), 347 (Discontinuance); and the pending case concerning

Application of the Convention on the Prevention and Punishment of the Crime of

Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), [1993]

I.C.J. Rep. 3 (Provisional measures), 325 (Further provisional measures). The

Counter-memorial is not due to be filed until the summer of 1995, and a long time will

elapse before this case reaches the merits stage.

Issues relating to the aut dedere aut judicare provision are now before the Internationai

Court of Justice in the two cases concerning Questions of Interpretation and

Application of the 1971 Montreal Convention arising from the Aerial Incident at

Lockerbie (Libya v. United Kingdom; Libya v. United States of America), [1992] I.C.J.

Rep. 3, 114 (Provisional Measures) and 231, 234 (Time-limits). The Counter-
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251



Annex 27

WAR CRIMES AND STATE RESPONSIBILITY 67

A second approach to the concept of international crime has been

introduced by the International Law Commission in Part One, Article 19, of its
draft articles on the ltaw of State Responsibility.!! This imputes the crime
directly to a State. Article 19, which is not exhaustive, reads:

11

12

1. An act of a State which constitutes a breach of an international obligation
is an internationally wrongful act, regardless of the subject-matter of the
obligation breached.

2. An internationally wrongful act which results from the breach by a State
of an international obligation so essential for the protection of
fundamental interests of the international community that its breach is
recognized as a crime by that community as a whole, constitutes an
international crime.

3. Subject to paragraph 2, and on the basis of the rules of international law
in force, an international crime may result, inter alia, from:

(a) a serious breach of an international obligation of essential importance
for the maintenance of international peace and security, such as that
prohibiting aggression;,

(b) a serious breach of an international obligation of essential importance
for safeguarding the right of self-determination of peoples, such as that
prohibiting the establishment or maintenance by force of colonial
domination;

(¢) a serious breach on a widespread scale of an international obligation
of essential importance for safeguarding the human being, such as those
prohibiting slavery, genocide and apartheid,

(d) a serious breach of an international obligation of essential importance
for the safeguarding and preserving of the human environment, such as
those prohibiting massive pollution of the atmosphere or of the seas.

4. Any internationally wrongful act which is not an international crime in
accordance with paragraph 2, constitutes an international delict.!2

memorials are not due to be filed until the summer of 1995, and here, too, a long time
will elapse before these cases reach the merits stage. For a recent survey, see EW.
Wise, “The Obligation to Extradite or Prosecute™, 27 Is. L. Rev. 268 (1993).

Supra note 1. And see International Crimes of State: A Critical Analysis of the ILC's
Draft Article 19 on State Responsibility (JH. Weiler, et al. eds., 1989).
Arrangio-Ruiz, who is critical of Art. 19 in his Fifth Report, asks whether it is
appropriate to elaborate what he terms a “single dichotomy between ‘crimes’, on the
one hand, and ‘delicts’, on the other.” Fifth Report, Ch. II, sec. 3, para. 161 (supra
note 1). A negative answer to the question seems appropriate. While for present
purposes a detailed critique of Art. 19 is not necessary, it would seem that paras. 1 and

252



Annex 27

68 ISRAEL YEARBOOK ON HUMAN RIGHTS

Clearly, paragraph 3, subparagraphs (a) and (b), are not on the same footing
as subparagraphs (c¢) and (d). The first two relate to acts by or directly
attributable to the State — if a State may be personified in that way without
doing violence to the maxim Societas delinquere non potest (assuming it to be
applicable). Sub-paragraph (c) relates in equal measure to an act of State and to
an individual's acts, including war crimes. Sub-paragraph (d) usually relates
to acts of an individual, whether he is acting in the name of a State or not. For
that reason, State Responsibility, and more accurately the discharge or remedy
for the breach of international law evidenced by the internationally wrongful
act, may call for carefully nuanced differential treatment.

We must first examine the role of the law of treaties with respect to the law
of State Responsibility.

In the nature of things, an internationally wrongful act of the type under
consideration here is a breach of the applicable treaty. Often, it will be what
the 1969 Vienna Convention on the Law of Treaties!? terms a ‘“material
breach”. On this, Article 60, paragraph 2, provides:

A material breach of a multilateral treaty by one of the parties entitles:

(a) the other parties by unanimous agreement to suspend the operation of
the treaty in whole or in part, or to terminate it either:

(i) in the relations between themselves and the defaulting State, or
(ii) as between all the parties;

(b) a party specially affected by the breach to invoke it as a ground for
suspending the operation of the treaty in whole or in part in the
relations between itself and the defaulting State;

(¢) any party other than the defaulting State to invoke the breach as a
ground for suspending the operation of the treaty in whole or in part
with respect to itself if the treaty is of such a character that a material
breach of its provisions by one party radically changes the position of
every party with respect to the further performance of its obligations
under the treaty. !4

4 are superfluous. Para. 1 repeats Art. 1, cited above. Para. 4 is not normative and
belongs to a commentary.

13 1155 U.N.T.S. 331.

14 See S. Rosenne, Breach of Treaty (1985). In Part Two, Art. 5, of the draft articles on
State Responsibility, the term “injured State” replaces the term used in the Vienna
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For the purposes of Article 60, material breach consists in (a) a repudiation of
the treaty not sanctioned by the Convention on the Law of Treaties, or (b) the
viplation of a provision essential to the accomplishment of the object or
purpose of the treaty (paragraph 3). By paragraph 5 of Article 60:

Paragraphs 1 to 3 do not apply to provisions relating to the protection of
the human person contained in treaties of a humanitarian character, in
particular to provisions prohibiting any form of reprisals against persons
protected by such treaties.

At the same time, two other provisions of the Convention are directly relevant.
The eighth paragraph of the Preamble reads:

Affirming that the rules of customary international law will continue to
govern questions not regulated by the provisions of the present
Convention[.]!3

In addition, Article 73 provides:

The provisions of the present Convention shall not prejudge any question
that may arise in regard to a treaty from . . . the international responsibility
of a State . . .16

Most often, the remedies outlined in Article 60 will be of little use to an injured
State faced with the type of situation envisaged in Part One, Article 19, of the
draft articles on State Responsibility. Nevertheless, when Article 60 is read in
the context of the other two provisions cited, clearly the Vienna Convention
leaves the rights of the injured State unimpaired, under general international
law, to undertake proportionate counter-measures of one kind or other
compatible with international law.

In this context there are other relevant aspects of the law of treaties.

One derives from Article 63 of the Statute of the International Court of
Justice, which reads:

Convention, “a party specially affected”. See Rosenne’s work cited in the next note, at
57.

15 See S. Rosenne, Developments in the Law of Treaties 1945-1986, 7 (1989).

16 Ibid., 34, 341.
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1. Whenever the construction of a convention to which states other than
those concerned in the case are parties is in question, the Registrar shall
notify all such states forthwith.

2. Every state so notified has the right to intervene in the proceedings; but
if it uses this right, the construction given by the judgment will be
equally binding upon it.!?

This Court regularly applies this provision. To some extent, it could open the
way to a degree of multilateralization of an originally bilateral dispute arising
out of the type of treaty under consideration here. In the current case
concerning the Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, the Court went a stage further. It sent a
similar notification, under Article 34 of the Statute, to the Secretary-General of
the United Nations.!?

On the other hand, in the second provisional measures phase of that case,
the Court adopted an attitude of caution toward a request that it should
“clarify” the rights of the applicant State under the Genocide Convention for
use “in the Security Council and the General Assembly and elsewhere”. The
Court held that it could not, in the exercise of its power to indicate provisional
measures, indicate by way of “clarification” that other States or entities, not
parties to the litigation, should take or refrain from specific action in relation to
the alleged acts of genocide.!”

More should not be read into that passage than what it says: “clarifications”
of a State's legal position under a multilateral treaty for use in the Security
Council or the General Assembly or elsewhere cannot be made in proceedings
for the indication of provisional measures. They are proceedings in
anticipation of a judgment on the merits between the parties, that judgment, by
virtue of Article 59 of the Statute, having no binding force except between the

17 See S. Rosenne, Intervention in the International Court of Justice (1993). And see on
this the dissenting opinions of Judge Petrén in the Pakistani Prisoners of War case,
and of Judge Schwebel in the Military and Paramilitary Activities in and against
Nicaragua (Intervention of El Salvador) case. [1973] L.C.J. Rep. 335; [1984] I.C.J.
Rep. 236.

[1993] L.C.J. Rep. 3, 9 (para. 6¢). The reason for this action is not clear, nor was there
any need for it except perhaps as a courtesy toward the Secretary-General and the
Security Council, both working together to maintain or restore the peace and to
undertake humanitarian aid missions in the war-torn area. Through the combination of
Art. 40 of the Statute and Art. 42 of the Rules of Court, the Secretary-General of the
United Nations receives notification of every contentious case brought before the
Court. Art. 34 was inserted to deal with the position of other intergovernmental
international organizations.

19 Ibid., 325, 344 (para. 40).
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parties and in respect of that particular case.?® This does not exclude
“clarifications” in the judgment on the merits, after full pleading: indeed, this
could well be the natural consequence of a judgment on the merits, despite
Article 59 of the Statute. Nor does it prevent an organ such as the General
Assembly or the Security Council from requesting “clarifications” through the
advisory procedure.

On the whole, then, the law of treaties is not helpful in answering
questions concerning the relationship between international crimes and State
Responsibility. The law of treaties is the primary component for determining
whether there has been a breach of a given treaty. The law of treaties, together
with the treaty concerned, supply the primary rule to activate the law of State
Responsibility. The law of State Responsibility deals with the consequences of
the breach, when those consequences are beyond the range of the law of
treaties. 2! At most, this combination points to the need for a careful articulation
of the two components of the law. This is a matter which, it appears, is now
engaging the attention of the International Law Commission.

There are two major international instruments, from which the combined
problem of breach by a State party and criminal violation by an individual can
easily arise. They are the Genocide Convention of 1948, and the Geneva
Conventions of 1949 on the Protection of War Victims supplemented by
Additional Protocol I of 1977 on the Protection of Victims of International
Armed Conflicts. They have several features in common. Criminal acts of
individuals, as defined in these instruments, are simultaneously
“internationally wrongful acts”, and “crimes” under international and often
under internal law. It is natural, therefore, that each be brought within the
scope of the two international criminal tribunals current today — that
established by the Security Council in relation to the territory of the former
Yugoslavia, and that being proposed by the International Law Commission.
Being violations of international treaties, the impugned actions engage the
international responsibility of the State, at all events assuming they are, or can
be, attributed to a State. They all come within the category of “war crimes”. In
the substantive rules of the two sets of provisions, there is extensive overlap.
These sets of rules differ in two major respects: the nature of criminal intent
(mens rea) required, and the procedures by which the accused person can be
tried.

20 Art. 59 provides that the decision of the Court has no binding force except between the
parties and in respect of that particular case. Further in this author’s “Article 59 of the
Statute of the International Court of Justice Revisited”, Liber Amicorum: Estudios en
homenaje a los 75 afios del Profesor Eduardo Jiménez de Aréchaga (M. Rama -
Montaldo ed., 1994).

21 Cf. the Rainbow Warrior arbitration (New Zealand/France), 82 I.L.R. 499, 550 (para.
75) (1990).
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Both these sets of instruments, therefore, contain all the elements necessary
for an examination of the relationship between inter-State responsibility in the
accepted sense, and derived State responsibility following from the acts of
individual persons, that are declared to be internationally criminal acts. Each
carefully defines the acts that are criminal, and often war crimes at that. They
require criminal intent (mens rea). The States parties must enact appropriate
legislation. The Genocide Convention confers jurisdiction on the International
Court of Justice over disputes concerning the interpretation, application or
fulfilment of the Convention, including disputes relating to the responsibility
of a State for genocide or any of the other acts enumerated in the appropriate
provision of the Convention. This element is not found in the Geneva
Conventions. Both envisage a multifaceted system for the trial of alleged
offenders, to be examined later.

The legislative history of the compromissory clause in the Genocide
Convention furnishes an early illustration of diplomatic practice on the
relationship between international criminal law with the possibility of the trial
of an individual offender by an international criminal tribunal, and the law of
State Responsibility. It is important for an understanding of the issues
involved.

Article 9 of the Genocide Convention provides:

Disputes between the Contracting Parties relating to the interpretation,
application or fulfilment of the present Convention, including those relating
to the responsibility of a State for genocide or for any of the other acts
enumerated in Article III, shall be submitted to the International Court of
Justice at the request of any of the parties to the dispute.

At the second part of its First Session in 1946, the General Assembly adopted
the basic Resolution 96 (I) of 11 December 1946. In that Resolution, the
General Assembly affirmed that genocide is a crime under international law,
for the commission of which principals and accomplices, whether private
individuals, public officials or statesmen, are punishable. It invited member
States to enact the necessary legislation for the prevention and punishment of
this crime. Finally, it requested the Economic and Social Council (ECOSOC)
to undertake the necessary studies to draw up a draft convention on the crime
of genocide, for submission to the General Assembly.

The International Court of Justice, in its Advisory Opinion on Reservations
to the Convention on the Prevention and Punishment of the Crime of
Genocide, drew two consequences from that Resolution. The first was that the
principles underlying the Convention are principles that are recognized by
civilized nations as binding upon States, even without any conventional
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obligation. The second is the universal character both of the condemnation of
genocide and of the co-operation required “in order to liberate mankind from
such an odious scourge” (Preamble to the Convention). The Court continued:

The Genocide Convention was therefore intended by the General Assembly
and by the contracting parties to be definitely universal in scope.?

ECOSOC, at its Fourth Session, requested the Secretariat to undertake, with
the assistance of experts, the necessary preparatory action and submit a draft
(hereinafter: the “Secretariat's Draft”) to the Council's next Session.?3

The Secretariat's Draft envisaged (Article 9) that all persons guilty of
genocide under the Convention would be tried by an international court in two
sets of circumstances: (1) when a State itself was unwilling to try or extradite
the offender; and (2) when the acts of genocide had been committed by
individuals acting as organs of the State or with the support or toleration of the
State. It also contained (Article 14) a simple compromissory clause providing
that disputes relating to the interpretation or application of the Convention
should be submitted to the International Court of Justice.?*

22 [1951) I.C.J. Rep. 15, 23. Reiterated in the Court's first order indicating provisional
measures in the case concerning the Application of the Convention on the Prevention
and Punishment of the Crime of Genocide, [1993] L. C.J. Rep. 3, 23 (para. 49).
Nevertheless, the U.S. Court of Appeals, District of Columbia Circuit, refused to regard
a nonstate, in specie the Palestine Liberation Organization, as subject to duties
imposed by customary international law governing the conduct of belligerent nations,
including the Genocide Convention. Tel-Oren v. Libyan Arab Republic, concurring
opinion of Bork, J., 726 F. 2d 774, 806 (1984); 77 I.L.R. 192, 235. Sed quaere? In
1989 the Palestine Liberation Organization submitted to the depositary of the Geneva
Conventions a communication concerning its participation in the Geneva
Conventions and the Additional Protocols. The depositary informed the States parties
that it was not in a position to settle the question of whether the communication
should be considered an instrument of accession to the Conventions and Protocols.
There the matter rests. UN Doc. A/INF/48 (mimeo. 30 August 1993), Note a.

23 ECOSOC Res. 47 (IV), 28 March 1947. The experts consulted by the Secretariat were
Professors M. Lemkin, author of the standard work Axis Rule in Occupied Europe
(1944) and reputedly of the word gernocide; V.V. Pella, author of the standard work La
Guerre-Crime et les Criminels de Guerre: Réflexions sur la justice pénale
internationale, ce qu'elle est et ce qu'elle devrair érre (1946); and H. Donnedieu de
Vabres, who had been the French member of the International Military Tribunal for the
Trial of German Major War Criminals (the Nuremberg Tribunal).

24 ECOSOC Doc. E/447 (mimeo. 1947); General Assembly, 2nd Session (1947), Sixth
Committee, Official Records (A/362) 213. For detailed history of this early phase, see
Prevention and Punishment of Genocide: Historical Summary (2 November 1946 to 20
January 1948, and 21 January to 24 March 1948), ECOSOC Docs. E/621 and Add.1
(mimeo. 1948).
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This led to two important comments by the United States of America. One
was to add “between any of the High Contracting Parties” after the initial word
“Disputes”, since “only States may be parties to cases before the Court”. The
second read:

Because of the jurisdiction which may be conferred upon an international
tribunal [a reference to the trial by an international tribunal], as indicated
above, it seems desirable in order to prevent concurrent or conflicting
jurisdiction, to add the following proviso to this Article: “provided that no
dispute shall be submitted to the International Court of Justice involving an
issue which has been referred to, and is pending before or has been passed
upon by a tribunal referred to in Article VIL.”25

At this point, ECOSOC set up an ad hoc Committee on Genocide. This was to
prepare the draft convention, taking into consideration the Secretariat's draft
and the comments of Governments.?¢

Article 14 of the Secretariat's Draft was discussed at the 20th meeting of
the ad hoc Committee. There was no debate of substance, and the two
amendments proposed by the United States were accepted after a vote.2’ The
Committee reported the article out as follows (Article 10):

Disputes between the High Contracting Parties relating to the interpretation
or application of this Convention shall be submitted to the International
Court of Justice, provided that no dispute shall be submitted to the
International Court of Justice involving an issue which has been referred to
and is pending before or has been passed upon by a competent international
criminal tribunal.

At the same time, Article 9 was considerably revised, and read (as Article 7):

25 ECOSOC Doc. F/623 (mimeo. 1948) 27.

26 ECOSOC Res. 117 (VI), 3 March 1948. The ad hoc Committee was composed of
representatives of China, France, Lebanon, Poland, USSR, United States of America
and Venezuela, governments which had each submitted observations on the
Secretariat's Draft. J. Maktos (USA) was elected Chairman. The Committee was in
session from 5 April to 10 May 1948. Its document symbol is E/AC.25/-.

27 B/AC.25/SR.20, p. 5. A brief second reading is reported in E/AC.25/SR.24, 12 (article
renumbered 9, later 10).
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Persons charged with genocide or any of the other acts enumerated in
Article IV shall be tried by a competent tribunal of the State in the territory
of which the act was committed or by a competent international tribunal .z

In that form, the matter came before the Sixth Committee at the first part of the
Third Session of the General Assembly in 1948. Several amendments were
submitted. They and the debate that followed threw into sharp relief the
fundamental problem of the interrelationship between State Responsibility and
individual criminal responsibility under international law.

An amendment by Belgium proposed to delete from Article 10 the
provision that had been inserted in the ad hoc Committee by adoption of the
amendment proposed by the United States.?® An amendment of the United
Kingdom referred both to Article 7, and to Article 10. It suggested replacing
the text of Article 7 by the following:

Where the act of genocide . . . is, or is alleged to be the act of the State or
government itself or of any organ or authority of the State or government,
the matter shall, at the request of any other party to the present Convention,
be referred to the International Court of Justice, whose decision shall be
final and binding. Any acts or measures found by the Court to constitute
acts of genocide shall be immediately discontinued or rescinded and if
already suspended shall not be resumed or reimposed.

For the ad hoc Committee's text for Article 10 the United Kingdom proposed:

In addition to the cases contemplated by article VII of the present
Convention, all disputes between the High Contracting Parties relating to
the interpretation or application of the Convention shall, at the request of
any party to the dispute, be referred to the International Court of Justice.

The United Kingdom explained that its amendment to Article 7 was due to the
fact that there was no international criminal court. It gave the same explanation
for the proposal to drop the last part of Article 10.3°

Belgium then submitted a sub-amendment to the British amendment to
Article 7, reading:

28 ECOSOC Doc. E/AC.25/12. For the ad hoc Committee's report, see ECOSOC, Official
Records, 3rd year, 7th Session, Supplement No. 6, Report of the Ad Hoc Committee on
Genocide, 5 April to 10 May 1948 (E/794).

2% General Assembly, 3rd Session, Part I (1948), Sixth Committee, Official Records,
Annexes (A/C.6/217) 18.

30 Ibid., (A/C.6/236 & Corr.1) 24, 25.
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Any dispute relating to the fulfilment of the present undertaking or to the
direct responsibility of a State for the acts enumerated in article IV may be
referred to the International Court of Justice by any of the Parties to the
present Convention.

The Court shall be competent to order appropriate measures to bring about
the cessation of the imputed acts [actes incriminés] or to repair the damage
caused to the injured persons or communities.3!

A few days later, Belgium and the United Kingdom replaced their amendments
by a joint amendment to Article 10:

Any dispute between the High Contracting Parties relating to the
interpretation, application or fulfilment of the present Convention,
including disputes relating to the responsibility of a State for any of the acts
enumerated in articles II and IV, shall be submitted to the International
Court of Justice at the request of any of the High Contracting Parties.3?

The Sixth Committee discussed Article 10 of the ad hoc Committee's draft and
these and other amendments at its 103rd to 105th meetings, on 12 and 13
November 1948. The discussion was confused on procedural issues. The
most important speech was that of the representative of the United Kingdom,
Mr. (as he then was) Gerald Fitzmaurice. He touched upon what is the central
issue now under discussion. Explaining the joint Belgian/British amendment
to Article 10, he indicated that the two countries had always maintained that the
Convention would be incomplete if no mention were made of the
responsibility of States for the acts enumerated in Articles 2 and 4. The United
Kingdom had been impressed by the fact that in previous meetings, all
speakers had recognized that the responsibility of States “was almost always
involved” in all acts of genocide. The joint amendment made recourse to the
International Court of Justice “obligatory”. It was intended to impose upon all
States parties to the Convention the obligation to refer all disputes relating to
cases of genocide to the International Court.33 In a later intervention,

31 pbid., (AIC.6/252) 28.

32 [bid., (A/C.6/258) 28.

33 General Assembly, 3rd Session, Part I, Sixth Committee, Official Records 430.
However, it is unusual to interpret a compromissory clause in this form as imposing an
obligation on a State to refer such disputes to the Court. It is more frequently
understood as permitting the unilateral institution of proceedings and as conferring
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Fitzmaurice clarified that the responsibility envisaged in the joint amendment
“was civil responsibility, not criminal responsibility”.34 He did not elaborate
on that.

The representative of France (Ch. Chaumont) made the following pertinent
comment:

[He] was in no way opposed to the principle of the international
responsibility of States so long as it was a matter of civil, and not criminal,
responsibility.3’

The representative of Greece (J. Spiropoulos) asked whether there was a
difference between application and fulfilment of a convention and whether it
was necessary to retain both words in the text. On the question of
responsibility he said:

[T1he notion of responsibility of a State did not seem to him very clear.
What was meant was obviously not international responsibility for
violation of the convention, which was already implicit in article 1 of the
draft convention. The French delegation thought that the amendment related
to the civil responsibility of the State, and that idea seemed to be confirmed
by the original Belgian text [A/C.6/252] which referred to reparation for
damage caused. If, however, that interpretation were accepted, the result
would be that in a number of cases the State responsible would have to
indemnify its own nationals. But in international law the real holder of a
right was the State and not private persons. The State would thus be
indemnifying itself,3¢

An important observation on this aspect was made by the representative of
Poland (M. Lachs):

[H]e objected to the joint amendment on the one hand because it provided
for the application of measures which in no way constituted direct means of
international punishment of a crime such as genocide, and on the other
hand because it conferred on the International Court of Justice competence
in a field in which other United Nations organs could play a more effective
role. The result of that amendment, as drafted, would be in effect that the

jurisdiction on the Court in relation to the respondent State, under Art. 36, para. 1, of
the Statute of the Court.

34 Ibid., 440.

35 Ibid., 431.

36 Ibid., 432.
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Court had virtually exclusive jurisdiction in that field. It would be easy for
a State guilty of genocide to invoke article X, thus amended, to contest the
competence of the Security Council or of the General Assembly by alleging
that the question raised constituted a dispute, within the meaning of that
article, and that it could be examined only by the Court.

It would be more logical to . . . let the provisions of the Charter itself
operate freely, especially Article 96, according to which it was for the
General Assembly and the Security Council to refer to the International
Court of Justice if they deemed it necessary. 3’

During the debate, which continued along those lines, India introduced an
amendment to the joint Belgian/British amendment. It was to replace “at the
request of any of the High Contracting Parties” by “at the request of any of the
parties to the dispute”.3® This was adopted. The Sixth Committee rejected a
motion to delete “fulfilment”, and another motion to delete the reference to
responsibility. The vote on that was close, 19 votes to 17 with 9 abstentions.
The amended joint amendment was then adopted by 23 votes to 13, with 8
abstentions.3°

Article 9 (renumbered) was reported out in its present form.4? No further
discussion on it took place.

This legislative history has been presented at length because two aspects
call for notice.

The first is the refusal of the negotiating States in the General Assembly to
accept a compromissory clause which would have allowed, and possibly
obliged, any State party to the Convention to institute proceedings, and the
decision to limit the right to seise the Court to a State party to a dispute
concerning the interpretation, application or fulfilment of the Convention.
Without prejudice to Article 63 of the Statute of the International Court of
Justice, this shuts out the slight opening that the unamended texts might have

37 Ibid., 435. In his judicial capacity, Lachs was later to express the view that the
Convention was “an instrument codifying existing law”. Dissenting opinion in the
North Sea Continental Shelf cases, [1969] I.C.J. Rep. 226.

Supra note 33 (Doc. A/C.6/260, mimeo., incorporated in the record of the 103rd

meeting of the Sixth Committee) 437.

For the voting, see ibid., 447. For the second reading of this article in the Sixth

Committee, when a motion for reconsideration of the article was not adopted, see ibid.,

687. For the adoption of the Convention in the Committee, see ibid., 701.

40 For the adoption of the Convention at the 178th and 179th meetings of the General
Assembly, see General Assembly, 3rd session, Part I, Plenary Meetings, Official
Records 810, for the report of the Sixth Committee, see ibid., Annexes (A/760 and
Corr.2) 494 (1948).

38

39
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given to the idea of an acrio popularis in relation to the erga omnes obligations
of the Genocide Convention, initiated by a third State as an original party. It
may go further, and weaken any idea that those obligations are obligations
erga omnes, as that expression is gaining currency in international law.
Experience to date shows that this has protected the Court and other organs of
the United Nations, especially the Security Council, from the risk of intrusion
into each other's affairs. In this respect, the attitude adopted by the Court in
the second provisional measures phase of the Application of the Convention
on the Prevention and Punishment of the Crime of Genocide case*! is
consistent with the general trend of opinion as expressed during the
negotiation of the Convention.*

The second significant aspect of the legislative history of Article 9 of the
Genocide Convention shows that the negotiating States contemplated “civil
responsibility”, although none of those who used that term made any attempt
to explain on the record what was meant by it. It is not surprising, therefore,
that scholarly opinion on this aspect is uncertain. In 1949, Nehemiah
Robinson*? thought that it was not clear whether the responsibility was
criminal or civil. While it was obvious that States could not be charged with
criminal, but only civil, responsibility, the definition of civil responsibility was
unclear, and Robinson believed that under Article 9 the question of
compensation could arise only if the respondent State were responsible for
such action in the territory of another State or against citizens of the claimant
State. Indeed, in his 1960 book, Robinson is careful:

As the Court deals with disputes between States, it cannot pronounce
formal judgments on persons, even members of government or
constitutionally responsible rulers, but only on whether a State carried out
its obligations under the Convention and, if it did not, what measures it
must take and what its (civil) responsibility for the violation of the

41
42

See text to supra note 19.

Bosnia's threatened action against the United Kingdom claiming that its votes in the
Security Council violate its obligations under the Genocide Convention, had it been
pursued, could have required revision of this analysis. See Statement of the Agent for
Bosnia at the meeting of the Court on 26 August 1993, CR 93/35 at 16 and Statement
of Intent of 15 November 1993, circulated to the Security Council and the General
Assembly in Doc. A/48/659-5/26806. The United Kingdom (whose armed forces are
participating in UNPROFOR) indicated that such proceedings, if initiated, would be
“vigorously defended”, and Bosnia then decided not to proceed with respect to the
United Kingdom on an action in the International Court, but left open the possibility
of similar actions against all the other parties to the Genocide Convention. UN Daocs.
A/48/736-8/26847 and S/26908.

43 Robinson, supra note 4, at 42.
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Convention should be. In the judgment, the action by officials or private
persons could only be considered as involving or not involving the
responsibility of the State. 44

Similarly Drost sees Article 9 as referring only to civil responsibility. The
Court can establish the breach of a treaty and decide on the nature and extent of
the reparation to be made for such breach.

The recognition of the compulsory jurisdiction of the Court in all disputes
between the Contracting Parties arising under the Convention constitutes an
important means of international judicial implementation of a treaty on
substantive criminal law by way of the international civil responsibility of
States. Undoubtedly the Article contains a provision of cardinal
significance but it does not contribute to international and individual
criminal justice.*>

A change is noted in later writings. Ruhashyankiko, for example, wrote in
1978 that he found it difficult to share an opinion that Article 9 established an
international civil responsibility of the State to its own nationals.*¢ In the
absence of any case where the article had been applied and interpreted by the
International Court of Justice, both the preparatory work and the text of the
article itself led him to doubt that the purpose of the provision was to include
in the concept of international responsibility of the State, “which of its very
nature implies solely legal relations between States, a liability towards its own
nationals”. If such were not the case, the provision would seem superfluous.
He suggested that if it were decided to review the Convention, it would be
desirable to clear up the problem of the scope of State Responsibility.
Ruhashyankiko concluded this part of his study with the following paragraph
which still retains validity:

[TThe compulsory jurisdiction of the Court on genocide might,
theoretically, be of some importance for the application of the Convention,

44 Robinson, supra note 4, at 106.

45 Drost, supra note 4, at 134.

46 Yet this is precisely what the International Military Tribunal for the Trial of German
Major War Criminals did in that part of its judgment which dealt with crimes against -
humanity. For the text of this Judgment, see The Trial of German Major War Criminals:
Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, Part
22 (hereinafter: Nuremberg Judgment) 411, 468 (British ed. 1950). See further on this,
J. Robinson, “The International Military Tribunal and the Holocaust: Some Legal
Reflections”, 7 Is. L. Rev. 1 (1972).
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bearing in mind the non-existence of an international criminal court and the
ineffectiveness of the provisions of article VI on the competence of national
courts in the territory where the crime was committed. Nevertheless, the
fact that article IX has not been applied, although acts of genocide have
been alleged since the 1948 Convention came into force, casts doubt on the
practical usefulness of this article.4’

In 1985 Whitaker wrote:

Individuals' responsibility . . . need not necessarily exclude in appropriate
cases a State's collective responsibility also towards the victims, including
sometimes liability for damages and restitution.

He also recommended that when the Convention is revised, consideration
should be given to including provision for a State's responsibility for genocide
together with reparations.*®

Shaw is cautious:

The question as to whether States may indeed be criminally responsible is
highly controversial, and it is unclear, for example, what penal sanctions
may be imposed upon States beyond the accepted existence of liability to
compensate in defined situations. On the other hand, there is no doubt that
[? as to] the core proposition, that the international community views such
phenomena as aggression, slavery, forceful colonial domination and
genocide as reprehensible activities for which States are to be held
accountable. Whether the best means available to deal with this is through a
deemed criminal responsibility of States is open to question and
disputation, but it is important to emphasize the centrality of responsibility
borne by States in such cases as genocide, for the crime is such that it may
hardly be committed by individuals acting alone.*

There is little State practice on this question.

In the Pakistani Prisoners of War case, the central issue, as expressed in
the application instituting the proceedings, was whether under the Genocide
Convention Pakistan had an exclusive claim to jurisdiction in relation to
charges of genocide against some 195 Pakistani prisoners of war and civilian

47 Ruhashyankiko, supra note 4, at paras. 329-31, footnotes omitted.
48 Whitaker, supra note 4, at para. 54.
49 Shaw, supra note 4, at 814, footnotes omitted.
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internees being held by India. The various pefita of the application instituting
the proceedings related exclusively to questions of the interpretation of the
Convention.>® In the pending case concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide, the
application instituting the proceedings, in so far as it relates to the Genocide
Convention, asks for judgment declaring the respondent State to be in breach
of various articles of the Convention, that the respondent is under an
obligation to pay to the applicant, “in its own right and as parens patriae for its
citizens”, reparations for damages to persons and property as well as to the
applicant's economy and environment caused by the alleged violations of
international law, in a sum to be determined by the Court.3! There is no
mention of “punitive” or “exemplary” damages. In neither of these cases did
the document instituting the proceedings suggest anything other than the
unqualified responsibility of the respondent States for breaches of the
Genocide Convention. No doubt a compensation phase would clarify the
question of exemplary or punitive damages. But that is another matter
altogether, and it is doubtful if it comes within the scope of what are called
“punitive sanctions against a State”.

The international humanitarian law based on the Geneva Conventions of
1949 and Protocol I presents another example. These instruments differ from
the Genocide Convention in three major respects. One: they do not contain a
compromissory clause conferring jurisdiction on the International Court of
Justice. Two: they carefully define a series of acts which, if they are done
“wilfully” and are not justified by military necessity, are “grave breaches” of
the 1949 Conventions, and are specifically defined as “war crimes” in Protocol
I. Three: in their original form they do not envisage trial of offenders by an
international criminal tribunal.

At the Diplomatic Conference of 1949, several delegations proposed to
include a clause conferring jurisdiction on the International Court of Justice.
The matter was referred to a Working Party of the Joint Commission
established by the Conference. The Joint Commission proposed inserting in
each Convention a new common provision by which parties to a given
Convention which had not recognized as compulsory ipso facto and without
special agreement, in relation to any State accepting the same obligation, the

50 pakistani Prisoners of War case, Pleadings 3. The case was discontinued and no
documents relating to the merits were filed.

31 Case concerning the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide, Application instituting Proceedings 134, para. 135. See
also [1993] 1.C.J. Rep. 3, 4 (para. 2). In its second request for provisional measures,
Bosnia asked for a specific measure addressed to the President of Serbia by name. [bid.,
325, 332 (para. 6). The Court declined to do this.
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jurisdiction of the Court in the circumstances mentioned in Article 36 of the
Statute, would undertake to recognize the competency of the Court in all
matters concerning the interpretation or application of that Convention. This
proposal gave rise to a bitter debate at the 22nd and 28th plenary meetings of
the Conference. The debate concerned the compatibility of the proposed text
with the Charter and Statute. Although some of the representatives who took
part in that debate had taken part in the negotiation of the Genocide Convention
a few months earlier, the debate did not raise questions of the relationship
between the proposed jurisdiction of the Court and State Responsibility or the
criminal responsibility of individuals. Another working group then proposed
to settle the issue through a resolution. This was adopted by the Conference in
the following terms:

The Conference recommends that, in the case of a dispute relating to the
interpretation or application of the present Conventions which cannot be
settled by other means, the High Contracting Parties concerned endeavour
to agree between themselves to refer such dispute to the International Court
of Justice.??

The fact that there is no formal compromissory clause conferring jurisdiction
on the Court in the Conventions or in Additional Protocol I does not exclude
that jurisdiction entirely. As between States parties to the Statute of the Court,
declarations made under Article 36, paragraph 2, of the Statute (the so-called
“compulsory jurisdiction”) can confer such jurisdiction on the Court, unless a
valid reservation expressly excludes it. There may also be other instruments
between the States concerned conferring jurisdiction on the Court, such as a
regional or a bilateral agreement for the settlement of disputes; and if the
construction of any of the Geneva Conventions or of Protocol 1 is in issue,
Article 63 of the Statute of the International Court could provide an
opportunity for third-State intervention.

The Geneva Conventions have been relevant in three international cases.
The International Military Tribunal for the Trial of German Major War
Criminals expressly identified breaches of the Geneva Convention of 1929 on
Prisoners of War3? as “War Crimes” within the meaning of Article 6(5) of the
Charter of the International Military Tribunal established under the London

52 Supra note 8, Commentary I, 130, 379 and 2-A Final Record of the 1949 Conference
230. The best explanation of the reasons for not including in the Geneva Conventions
a formal compromissory clause conferring jurisdiction on the International Court is
found in P. des Gouttes, La Convention de Genéve du 27 juillet 1929: Commentaire
215 (1930). The author was a distinguished member of the International Committee of
the Red Cross and Secretary-General of the 1929 Diplomatic Conference.

53 118 LN.TSS. 343.
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Agreement for the Prosecution and Punishment of the Major War Criminals of
the European Axis Powers.>* This was part of the Tribunal's answer to the
defence plea that the trial was itself in violation of the fundamental legal
principle of nullum crimen sine lege.

The International Court of Justice discussed the application of the Geneva
Conventions in the merits phase of the Military and Paramilitary Activities in
and against Nicaragua case, between Nicaragua and the United States of
America. ,

The jurisdiction of the Court was based primarily on the declarations of the
two States accepting the compulsory jurisdiction under Article 36, paragraph
2, of the Statute. The United States declaration of 1946 contained a reservation
excluding disputes arising under a multilateral treaty, unless (1) all parties to
the treaty affected by the decision are also parties to the case before the Court,
or (2) the United States of America specially agrees to jurisdiction. Because
this reservation was applicable, the Court could not rely directly on the Geneva
Conventions. The Court nevertheless looked for a way around this. It said:

[I1n its view the conduct of the United States may be judged according to
the fundamental general principles of humanitarian law; in its view the
Geneva Conventions are in some respects a development, and in other
respects no more than the expression, of such principles.

The Court found significant the terms of the denunciation clauses of the 1949
Conventions. They provided that the denunciation should in no way impair the
obligations which the parties to a conflict should remain bound to fulfil by
virtue of the principles of the law of nations, as they result from the usages
established among civilized peoples, from the laws of humanity and the
dictates of the public conscience. The Court continued:

Article 3 which is common to all four Geneva Conventions of 12 August
1949 defines certain rules to be applied in the armed conflicts of a non-
international character. There is no doubt that, in the event of international
armed conflicts, these rules also constitute a minimum yardstick, in
addition to the more elaborate rules which are also to apply to international
conflicts; and they are rules which, in the Court's opinion, reflect what the
Court in 1949 called “elementary considerations of humanity” . . . The
Court may therefore find them applicable to the present dispute]. ]

34 82 U.N.T.S. 279. See also Nuremberg Judgment, supra note 46, at 467.
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220. The Court considers that there is an obligation on the United States
Government, in the terms of [common] Article 1 of the Geneva
Conventions, to “respect” the Conventions and even “to ensure respect” for
them “in all circumstances”, since such an obligation does not derive only
from the Conventions themselves, but from the general principles of
humanitarian law to which the Conventions merely give specific
expression. The United States is thus under an obligation not to encourage
persons or groups engaged in the conflict in Nicaragua to act in violation of
the provisions of Article 3 common to the four 1949 Conventions|[.]33

In the second provisional measures phase of the Application of the Convention
on the Prevention and Punishment of the Crime of Genocide case, Bosnia
sought to ground the jurisdiction, which was based on the compromissory
clause of the Genocide Convention, as well as in the customary and
conventional international laws of war and international humanitarian law,
including but not limited to the four Geneva Conventions of 1949, Protocol I,
the Hague Regulations on Land Warfare of 1907, and the Nuremberg Charter,
Judgment and Principles. The Court dismissed this curtly:

[T]he applicant has not brought to the attention of the Court any provision
in the texts enumerated conferring upon the Court jurisdiction to deal with a
dispute between the Parties concerning matters to which hose exts relate;
... such jurisdiction is not prima facie established.>¢

The difference between these cases is explained by the different bases of
jurisdiction. In the Nicaragua case, the primary jurisdiction rested on the two
declarations accepting the compulsory jurisdiction of the Court under Article
36, paragraph 2, of the Statute. Given its terms, with its reference to “any
question of international law”, that provision leaves the Court with some
freedom to manoeuvre. The third case was based on Article 36, paragraph 1,

55 {1986] 1.C.J. Rep. 14, 113 (paras. 218 ff.). See also at 129 (para. 254). The Geneva
Conventions had not been invoked by Nicaragua, and Nicaragua had not attributed to
the United States any breach of humanitarian law; the relevance of these passages to
the Court's judgment is not readily apparent. Important dissents to this part of the
judgment were appended by Judges Ago at 184, Schwebel at 388 and 523, and Sir
Robert Jennings at 537. The denunciation clauses to which this judgment refers are
Arts. 63, 62, 142, 158 common to each of the four Conventions of 1949. See also Art.
43 of the 1969 Vienna Convention on the Law of Treaties, on obligations imposed by
international law independently of a treaty.

6 [1993) 1.C.J. Rep. 325, 341 (para. 33). The judge ad hoc appointed by Bosnia, E.
Lauterpacht, pointed out in his separate opinion that the recourse to those treaties
“appears to be founded on some misconception”, at 414 (para. 19).
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of the Statute combined with Article 9 of the Genocide Convention, a strictly
defined jurisdiction limited to the Genocide Convention.%

Regarding breaches of the Geneva Conventions, it is convenient to take
Geneva Convention I, for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field of 1949, as a model.

Chapter VIII (Articles 45 to 48) deals with the execution of the
Convention. Article 45 requires each party to a conflict, acting through its
commanders-in-chief, to “ensure the detailed execution” of the Convention and
“to provide for unforeseen cases, in conformity with the general principles” of
the Convention. Chapter IX (Articles 49 to 54) deals with the repression of
abuses and infractions. Article 49 requires each Party to the Convention to
enact legislation necessary to provide effective penal sanctions for persons
committing, or ordering to be committed, any of the grave breaches as defined
in the following article (and the equivalent in the other Conventions). Each
Party must search for persons alleged to have committed or ordered to be
committed such grave breaches and shall bring such persons, regardliess of
their nationality, before its courts. It may also, if it prefers, hand such persons
over to another Party, provided that the other Party has made out a prima facie
case — a form of aut dedere aut judicare, although in permissive and not
obligatory terms. Article 50 defines as “grave breaches” a series of acts “if
committed against persons or property protected” by the Convention. The acts
in question must have been “wilful” or the like, not justified by military
necessity and not carried out “unlawfully and wantonly”. The acts in question
are such as only individuals can perform them. Article 51, on the
responsibility of the contracting parties, provides that no party

shall be allowed to absolve itself or any other High Contracting Party of
any liability incurred by itself or by another High Contracting Party in
respect of breaches referred to in the preceding Article.’®

57 In that connection, it may be noted that both in the negotiating history of the
Genocide Convention and in some of the earlier commentaries mentioned in supra note
4 there is confusion between the two formal bases of jurisdiction under Art. 36, para. 1
or 2 of the Statute. Thus Robinson, in his 1960 work, see Robinson, supra note 4, at
101 (contra his 1949 work at 43); Drost supra note 4, at 110. In the Border and
Transborder Armed Actions (Jurisdiction and Admissibility) case the International
Court clarified that jurisdiction based on a treaty in force is distinct from jurisdiction
based on declarations made under Art. 36, para. 2, of the Statute. [1988] L.C.J. Rep. 69.

58 Parallel articles in the other three Conventions are Arts. 46-52; 129-31; 146-48. There
are different provisions, however, regarding the enactment of legislation.
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Protocol I amplifies this. Different provisions of the Protocol add to the list of
“grave breaches”. Part V, Section II (Articles 85 to 91) deals with repression
of breaches of the Conventions and the Protocol. Article 85 addresses
separately the repression of both “breaches” and “grave breaches” of the
Protocol and of the Conventions. Article 85, paragraph S, goes on to provide
that without prejudice to the application of the Conventions and of the
Protocol, “grave breaches of these instruments shall be regarded as war
crimes”. This is the first and, it is believed, the only instrument of current
positive international law to contain a statement of what acts constitute “war
crimes”.

Protocol I also addresses State Responsibility, beyond Article 51 (and the
corresponding Articles in the other Conventions) cited above. Article 91 of
Protocol I provides:

A party to the conflict which violates the provisions of the Conventions or
of this Protocol shall, if the case demands, be liable to pay compensation.
It shall be responsible for all acts committed by persons forming part of its
armed forces.

This is not a new provision. Something similar appeared in Article 3 of Hague
Convention (No. IV) Respecting the Laws and Customs of War on Land of
1907, which provided:

[ Translation]

A belligerent party which violates La Partie belligérante qui
the provisions of the said violerait les dispositions dudit
regulations shall, if the case Réglement [Réglement annexé a
demands, be liable to pay la convention] sera tenue a
compensation. It shall be indemnité, s'il y a lieu. Elle sera
responsible for all acts committed responsable de tous actes
by persons forming part of its commis par les personnes
armed forces. faisant partie de sa force armée.

Article 3 of the Hague Convention (No. IV) of 1907 has been interpreted as
intended to establish the responsibility of the belligerent States for violations of
the Rules concerning the Laws and Customs of War, and therefore did not
apply in respect of the responsibility of the subjects of belligerents.>° It is not

59 Deuxieme Conférence Internationale de la Paix, La Haye 15 juin-18 octobre 1907,
Actes et Documenis vol. 1 626; 205 Consolidated Treaty Series 277. English
translation from Reports to the Hague Conference of 1899 and 1907, at 509 (I.B. Scott
ed., 1917). The application of this provision was considered by the Belgian Court of
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clear what purpose is served by Article 91 of Additional Protocol 1, which in
its terms is more restrictive than current international law regarding the
consequences of a breach of a treaty. Neither of the Commentaries mentioned
in note 8 above gives a satisfactory explanation for this provision, which the
Diplomatic Conference of 1974-77 did not examine in depth.5

These instruments avoid the underlying issue of whether State
Responsibility here is “civil” or “criminal”. That issue was not mentioned in
the Diplomatic Conferences of 1949 or 1974-77. The Conventions and
Protocol adopt a pragmatic approach eschewing theoretical formulations. They
set out rules of law regarding individual breaches and grave breaches of
specific provisions of the Conventions and of Protocol 1. Those breaches and
grave breaches are by their nature acts of individuals and, as stated, are now
formally identified as “war crimes”. These breaches and grave breaches are
not, in the terms of the Conventions themselves, the equivalent of “material
breach” as used in the Vienna Convention on the Law of Treaties. Indeed, they
may not always be attributable to a State within the framework either of the
general law of treaties or of the general law of State Responsibility. In this
respect, Article 91 of Protocol 1, as lex specialis, overrides the rules of
attribution in the law of State Responsibility. Nonetheless, at the same time the
acts can be breaches of the treaties concerned. They can be material breaches
coming within the terms of Article 60 of the Vienna Convention. Then,
however, paragraph 5 will become operative in most instances that can be
conceived.

The fundamental rule of the Genocide Convention regarding trial of an
individual offender is found in Article 6, as follows:

Persons charged with genocide or any of the acts enumerated in article III
shall be tried by the competent tribunal of the State in the territory of which
the act was committed, or by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have
accepted its jurisdiction.

By Article 7, genocide and those other acts enumerated in Article 3 shall not be
considered as political crimes for the purposes of extradition. The parties agree
in such cases to grant extradition in accordance with their laws and treaties in

Cassation in re Strauch and Others (1949), 16 Annual Digest and Reports of Public
International Law Cases 404.

60 ICRC Commentary 1053 (1987); Bothe, et al, supra note 8, at 546. But see F.
Kalshoven, “State Responsibility for Warlike Acts of the Armed Forces”, 40 Int’!l &
Comp. L.Q. 827 (1991).
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force. That is as far as the Convention goes in incorporating the principle au¢
dedere aut judicare.

The only judicial interpretation of Article 6 is by the Israel Courts in the

Eichmann case. The relevant passage in the judgment of the Jerusalem District
Court reads:

It is clear that Article 6, like all other articles which determine the
conventional obligations of the contracting parties, is intended for cases of
genocide which will occur in the future after the ratification of the treaty or
the adherence thereto by the State or States concerned. It cannot be
assumed, in the absence of an express provision in the Convention itself,
that any of the conventional obligations, including Article 6, will apply to
crimes which had been perpetrated in the past. It is of the nature of
conventional obligations, as distinct from confirmation of existing
principles, that unless another intention is implicit, their application is ex
nunc and not ex tfunc. Article 6 . . . is a purely purposive provision, and
does not presume to affirm a subsisting principle. We must therefore draw
a clear distinction between the first part of Article 1. .. and Article 6,
which comprises a special provision undertaken by the contracting parties
with regard to the trial of crimes that may be committed in the future.
Whatever may be the purport of this latter obligation within the meaning of
the Convention (and in the event of differences of opinion as to the
interpretation thereof, each contracting party may, under Article 9, appeal
to the International Court of Justice), it is certain that it constitutes no part
of the principles of customary international law which are also binding
outside the conventional application of the Convention.

This was clarified by the Supreme Court on appeal. The Supreme Court
accepted the analysis of the District Court on the purport of Article 6. At the
same time it added:

61

This obligation, however, has nothing to do with the universal power
vested in every State to prosecute for crimes of this type committed in the
past — a power which is based on customary international law %!

36 LL.R. 5, 36 (District Court, 1961); 304 (Supreme Court, 1962), emphasis in the
original. The international law regarding the retroactive effect of a treaty has since

been clarified in Art. 28 of the Vienna Convention on the Law of Treaties, supra note
13.
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The provisions of the Geneva Conventions regarding trial are relatively simple
and, perhaps surprisingly, do not envisage the possibility of trial by an
international criminal court.

Again, taking 1949 Geneva Convention as the model, Article 49 has been
cited above.

This is supplemented in Protocol 1. As stated, Article 85, paragraph 5, is
specific in providing that without prejudice to the application of the
Conventions and the Protocol, grave breaches of those instruments “shall be
regarded as war crimes”. Article 88 deals in standard terms with mutual
assistance in criminal matters. It imposes a general duty of co-operation in
connection with criminal proceedings brought in respect of grave breaches of
the Conventions or of the Protocol. The Article concludes with the following:

The law of the High Contracting Party requested shall apply in all cases.
The provisions of the preceding paragraphs shall not, however, affect the
obligations arising from the provisions of any other treaty of a bilateral or
multilateral nature which governs or will govern the whole or part of the
subject of mutual assistance in criminal matters. 52

This leaves untouched existing or future treaties for the surrender of an
accused person, whether by means of extradition to another State or surrender
for trial before an international tribunal. In addition, Article 91, cited above,
deals with the responsibility of a party to a conflict which violates the
provisions of the Conventions or of the Protocol.

At the same time, however, Protocol I has made one apparent innovation as
far as the Geneva Conventions are concerned. In Article 90, it provides for the
establishment of an International Fact-finding Commission. The parties to
Protocol I may at any time declare that they recognize ipso facto and without
special agreement, in relation to any other party accepting the same obligation,
the competence of the Commission “to enquire into allegations by such other
Party, as authorized by this Article”.5> The Commission is to be established

62 Supra note 8, at 43,

63 This provision is modelled on Art. 36, para. 2, of the Statute of the International Court
of Justice. At the 48th Session of the General Assembly, the Observer for the
International Committee of the Red Cross regretted that the system of universal
criminal jurisdiction established by the 1949 Geneva Conventions had not always
been effectively implemented. The decision to establish an international tribunal for
the prosecution of persons responsible for the crimes committed in the territory of the
former Yugoslavia helped to strengthen the existing system and was a reflection of the
political will of States to punish war crimes. The ICRC welcomed that development,
since in its view the tribunal represented a first step towards the establishment of a
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when no less than twenty parties have agreed to accept the competence of the
Commission. On such occurrence, the depositary (Switzerland) is to convene
a meeting of those parties to elect the members of the Commission, such
meetings to be convened at intervals of five years. The Commission is to
consist of fifteen members “of high moral standing and acknowledged
impartiality”. It shall be competent to enquire into any facts alleged to be a
grave breach or other serious violation of the Conventions and Protocol, and
to facilitate through its good offices the restoration of an attitude of respect for
the Conventions and the Protocol. In other situations the Commission shall
institute an enquiry at the request of one party to the conflict “only with the
consent of the other Party or Parties concerned”. Unless otherwise agreed, all
enquiries are to be undertaken by a Chamber consisting of seven members.
Five shall be members of the Commission not nationals of any party to the
conflict, and two shall be ad hoc members appointed by each side. The
Commission is to report on its findings of fact to the parties, with such
recommendations as it may deem appropriate, but shall not report its findings
publicly unless all the parties to the conflict have requested it to do so.

So far the necessary quorum to set this procedure in motion has not been
attained.

Although an innovation for the Geneva Conventions, this provision adds
little to existing international procedures. Moreover, developments in Bosnia
show that the underlying concept, that only two “sides” are likely to be
involved, does not accord with modern reality. This is another example of the
problem of “multilateral disputes” which is coming to the fore.%*

In the second Italian South Tyrol Terrorism case, the Supreme Court of
Austria regarded both the Genocide Convention and the 1949 Geneva
Conventions as “landmarks” on the way to achieving the aim that no State
should proceed to protect a crime even if the crime's results prove to be to its
advantage. ¢>

The decision of the Security Council to establish an international tribunal
for the prosecution of persons responsible for serious violations of
international humanitarian law in former Yugoslavia has a direct bearing on
this topic.%¢

permanent international criminal jurisdiction. United Nations, General Assembly,
48th session, Sixth Committee, Official Records, A//C.6/48/SR .22, para. 94.

64 Cf. L.F. Damrosch, “Multilateral Disputes”, in The International Court at a Crossroads
376 (L.F. Damrosch ed., 1987).

65 71 LL.R. 242, 246 (1967).

66 This may be inferred from the observation of Arrangio-Ruiz drawing particular
attention to this without any direct conclusions. See text to supra note 5. UN S.C.
Res. 808 was adopted nearly a month before the proceedings were instituted in the
Court (20 March 1993).
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Article 4 of the Statute of that Tribunal is specific in giving the Tribunal the
power to prosecute persons committing genocide as defined in that Article — a
definition that coincides with the provisions of the Genocide Convention.
Article 5 empowers it to prosecute persons responsible for a series of crimes
committed in armed conflict directed against any civilian population, whether
international or internal in character. These crimes include murder,
extermination, enslavement, deportation, imprisonment, torture, rape,
persecutions on political, racial and religious grounds and other inhumane
acts. They are denominated crimes against humanity. Confusion can arise
from the fact that the establishment resolution of the Tribunal (Resolution 808
(1993)) itself recites earlier resolutions affirming that persons who commit or
order the commission of grave breaches of the humanitarian law conventions
“are individually responsible in respect of such breaches”. Likewise, the
second establishment Resolution 827 (1993) expresses the grave alarm of the
Security Council at continuing reports of widespread and flagrant violations of
international humanitarian law occurring within the territory of the former
Yugoslavia, and it enumerates a series of acts corresponding to those set out in
Article 5 of the Statute. This poses the question of whether it is possible to
guarantee a fair trial in light of such expression of views by the Security
Council on what would be a central issue for the defence. It also could pose
questions as to the manner in which both the International Court of Justice and
the Tribunal can exercise their functions in a case relating to acts of that
character.

The significance of defining the grave breaches as “war crimes” was not
immediately apparent, either in 1949 or in 1977. It became apparent in 1993,
The Statute of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Law Committed in the
Territory of the Former Yugoslavia confers jurisdiction over grave breaches of
the Geneva Conventions of 1949 (Article 2) and over violations of the laws
and customs of war (Article 3), genocide (Article 4), and crimes against
humanity (Article S). Similarly, the Draft Statute for an International Criminal
Tribunal prepared by the International Law Commission®’” would give that
Tribunal jurisdiction, inter alia, over genocide, grave breaches of the Geneva
Conventions including Protocol I (Article 22), a case which may be submitted
to it on the authority of the Security Council (Article 25), and a crime related to
an act of aggression after the Security Council has determined that the State
concerned has committed the act of aggression that is the subject of the charge
(Article 27).

There are two things to be noted from this brief survey of this aspect of the
jurisdiction of the two current international criminal tribunals, apart from the

67 Supra note 5.
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differences in the criminal intent required. One is that, in one form or another,
the international responsibility of the State is specifically reserved. The second
is the requirement of some authorization from the Security Council, save
where the act charged is already classified as a crime under international law.
The extensive overlapping between the various crimes defined as genocide,
grave breaches of the Geneva Conventions, war crimes, and crimes against
humanity has a consequence that a single act may simultaneously be a crime
under more than one, and in fact, even under all of these headings.

In a complicated manner, the International Law Commission adopted on
first reading a series of articles of Part Two of the law on State Responsibility.
These deal with the consequences of an internationally wrongful act. After
some generalities not relevant to present purposes, these consequences are
headed Cessation of Wrongful Conduct (Article 6), Reparation (Article 6 bis),
Restitution in Kind (Article 7), Compensation (Article 8), Satisfaction (Article
10), and Assurances and Guarantees of Non-repetition (Article 10 bis).6® As
seen, some of these, particularly compensation, are also specifically mentioned
in the Geneva Conventions.

From this list Satisfaction (without displacing the others) would appear to
offer the most promise for reconciling the problem of “civil” and “criminal”
responsibility of a State, and that of the criminal prosecution of an individual
before an international tribunal, and the responsibility of the State of which
that person was a national or on whose behalf he was acting. In its present
form, Article 10 reads:

1. The injured State is entitled to obtain from the State which has
committed an internationally wrongful act satisfaction for the damage, in
particular moral damage, caused by that act, if and to the extent
necessary to provide full reparation.

2. Satisfaction may take the form of one or more of the following:

() anapology;

(b) nominal damages;

() in cases of gross infringement of the rights of the injured State,
damages reflecting the gravity of the infringement;

(d) incases where the international wrongful act arose from the serious
misconduct of officials or from criminal conduct of officials or
private parties, disciplinary action against, or punishment of, those
responsible.

6% For current texts, see Report cited in supra note 5, at para. 234.
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3. The right of the injured State to obtain satisfaction does not justify
demands which would impair the dignity of the State which has
committed the internationally wrongful act.

The commentary cites many arbitrations in which some form of satisfaction
like those suggested in Article 10 was awarded. The most important of these is
the judgment of the International Court of Justice on the merits in the Corfu
Channel case. Here the Court was asked whether the United Kingdom had
violated the sovereignty of Albania by reason of certain defined acts, and “is
there any duty to give satisfaction”. The Court replied by stating that the acts in
question “violated the sovereignty” of Albania, and that “this declaration by the
Court constitutes in itself appropriate satisfaction”.®® Inherent in this decision
is the fact of its being made public.

The commentary of the International Law Commission does not mention a
public declaration by the Security Council as satisfaction of this kind. Possibly
the first instance of this was Resolution 138 (1960) of 23 June 1960 on
Argentina's complaint against Israel over “the transfer of Adolf Eichmann to
the territory of Israel”. In the operative paragraphs of that Resolution, the
Security Council

1. Declares that acts such as that under consideration which affect the
sovereignty of a Member State and therefore cause international friction,
may, if repeated, endanger international peace and security;

2. Requests the Government of Israel to make appropriate reparation in
accordance with the Charter of the United Nations and the rules of
international law;

3. Expresses the hope that the traditionally friendly relations between
Argentina and Israel will be advanced.

That was accepted by Argentina as adequate satisfaction and the two
Governments, “animated by a desire to give effect to the resolution of the
Security Council”, resolved to regard the incident as closed.”®

There is another case involving Israel. In December 1968, following
terrorist attacks on Israeli civil aircraft at Athens airport, Israel attacked Beirut
International Airport and destroyed several civil airliners belonging to Middle

69 [1949] 1.C.J. Rep. 4, 16. Notice also the second petition of Israel in the Aerial
Incident of 27 July 1955 case, [1959] ibid., 127, 130. The Court declined jurisdiction
and did not discuss this issue. In the Rainbow Warrior arbitration there is a long
discussion on Declarations of Unlawfulness as Satisfaction, supra note 21, at 575
(para. 121).

70 Supra note 61, at 59 (Joint Communiqué of 3 August 1960).
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East Airlines which were parked there. Lebanon brought a complaint before
the Security Council. In Resolution 262 (1968) of 31 December, the Security
Council condemned Israel for its premeditated military operation in violation of
its obligations under the Charter and cease-fire resolutions. In paragraph 4 of
that Resolution, the Security Council considered that I.ebanon was entitled “to
appropriate redress for the destruction it has suffered, responsibility for which
has been acknowledged by Israel”, but left open the question of what would
be the “appropriate redress”. Lebanon then applied to the Council of the
International Civil Aviation Organization for “appropriate redress”. After a
bitter debate in an Extraordinary Session, the Council decided “to adjourn sine
die the discussion on this subject”.”! The Security Council's Resolution was
sufficient.

Decisions of the Security Council in the matter, named in its Official
Records as The Situation between Iraq and Kuwait, supply a series of more
significant illustrations. In its initial Resolution 660 (1990), 2 August 1990,
the Security Council determined that there existed a “breach of international
peace and security as regards the Iraqgi invasion of Kuwait”. It condemned that
invasion and demanded immediate and unconditional Iraqi withdrawal. In
Resolution 667 (1990), 16 September, it strongly condemned a series of what
it termed “aggressive acts perpetrated by Iraq” against diplomatic premises and
personnel in Kuwait, in violation of international obligations under the Vienna
Conventions of 1961 and 1963 on Diplomatic and Consular Relations
respectively.’”? In Resolution 674 (1990), 29 October, it extended this to
violations of the Geneva Convention (IV) Relative to the Protection of Civilian
Persons in Time of War, 1949, In Resolution 678 (1990), 29 November, it
authorized the Member States “to use all necessary means to uphold and
implement” all earlier resolutions and restore international peace and security in
the area, a prelude to the Gulf War. In Resolution 686 (1991), 2 March, it
demanded that Iraq accept in principle its liability under international law for
any loss, damage or injury arising in regard to Kuwait and third States and
their nationals and corporations, as a result of the invasion and illegal
occupation of Kuwait. In Resolution 687 (1991), 3 April, the Security Council
took concrete steps to apply some of its decisions.

In section A, paragraphs 2 to 4, of Resolution 687, it set in motion a
procedure to “demarcate [not delimit] the boundary” between Iraq and Kuwait.
The object was to enable the Security Council to guarantee the inviolability of

7l See ICAO Docs. 8793-1, 8793-3 and 8793-4, minutes of the first, third and fourth
meetings of the Extraordinary Session of the Council, between 20 and 31 January
1969. In fact, the Security Council's resolution did not meet Lebanon's expectations in
submitting its complaint.

72 500 U.N.T.S. 95; 596 U.N.T.S. 261.

280



Annex 27

96 ISRAEL YEARBOOK ON HUMAN RIGHTS

that boundary, an example of assurances and guarantees of non-repetition
envisaged in Part Two, Article 10, of the draft articles on State Responsibility
of the International Law Commission. This was conducted through a
procedure reminiscent of an international arbitral process for territorial
demarcation. It terminated with a Final Report on the Demarcation of the
International Boundary between the Republic of Iraq and the State of Kuwait
by the United Nations Iraqg-Kuwait Boundary Demarcation Commission.”’
This was accepted by the Security Council in Resolution 833 (1993), 27 May.

Section E (paragraphs 16 to 19) of Resolution 687 deals with the discharge
of Iraqg's liability under international law for any direct loss or damage -
including environmental damage and the depletion of natural resources — or
injury to foreign Governments, nationals and corporations as a result of its
unlawful invasion and occupation of Kuwait. For this purpose, in Resolution
692 (1991), 20 May, the Security Council established the United Nations
Compensation Commission and the United Nations Compensation Fund. This
Commission operates much in the same way as any other modern claims
commission, and is proceeding to deal with the various claims against Iraq
arising out of Iraq's illegal actions.”® There is no mention of punitive or
exemplary damages in this context, but there is nothing to prevent their award
in appropriate circumstances.

The fact that the Security Council acted in that way in the situation between
Iraq and Kuwait lends point to the manner in which both the International
Criminal Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law in the Territory of the Former
Yugoslavia since 1991 and the draft Statute for an international criminal
tribunal of the International Law Commission are each linked to the Security

73 Doc. §/25811 and Add.1, 21 and 24 May 1993. For a documented account of the work
of this Commission, see 3 Irag and Kuwait: The Hostilities and their Aftermath 433 (M.
Weller ed., 1993). The document symbol of the Boundary Commission is IKBDC/.

74 Further in Weller, supra note 73, at 537. The document symbol of the Commission is
S/AC.216/-. Interest attaches to the Commission's decision of 26 June 1992 on the
eligibility for compensation of members of the Allied Coalition Armed Forces. In
principle, members of those Forces are not eligible for compensation for loss or injury
arising as a consequence of their involvement in military operations against Iraq
except where:

(a) The compensation is awarded in accordance with the general criteria already
adopted;

(b) They were prisoners of war as a consequence of their involvement in Coalition
military operations against Iraq in response to its unlawful invasion and occupation of
Kuwait;

(¢) The loss or injury resulted from mistreatment in violation of international
humanitarian law (including the Geneva Conventions of 1949).

Provisional Rules for Claims Procedure (Doc. $/24363-S/AC.216/1992/11), Annex II.
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Council. The first of these was established by the Security Council. The
second, in its present form, envisages decisions of the Security Council as an
element of its jurisdiction over certain types of criminal acts, especially when
there is no international treaty already defining them as international crimes. In
turn, this would require the Security Council to exercise great care in framing
its decisions so as not to prejudge any issue to be brought before a tribunal.
This is to ensure a fair trial in accordance with the requirements of the 1966
International Covenant on Civil and Political Rights,”’ specifically mentioned
in the Report of the Secretary-General (paragraph 106) leading to the
establishment of the Yugoslav Tribunal.

These actions of the Security Council on the one hand, and the technique
adopted for these criminal tribunals on the other, suggest a new approach to
the fundamental question of the responsibility of a State in a case of war
crimes, and the relation between the responsibility of a State and the criminal
responsibility of an individual, whoever that individual may be. In this
respect, the political debate in 1948 on the nature of State responsibility for
acts of genocide, together with the scholastic controversy which it has
engendered, is instructive, although its relevance to today's problems is
limited. A leading authority and a former member of the International Law
Commission has commented on that controversy in the following terms:

'The discussion on international crimes is burdened with misunderstandings
and prejudices based on penal law. This goes so far that often States and
scholars who vigorously oppose the very idea of a special responsibility
regime of international crimes and denounce it as criminalizing State
responsibility do not hesitate to understand counter-measures as punitive
sanctions or to speak of or demand provisions on punitive or exemplary
damages.

The writer goes on to say that he is not convinced that in contemporary
international law there exist different regimes of State Responsibility which are
connected with the specific contents and function of the obligation breached.
He expressed the view that “the codification of international responsibility
cannot pass over that situation in silence”.”¢ In this connection, it is to be
noticed that in 1963, the Sub-Commission on State Responsibility of the
International Law Commission included in its programme of work — which is
still the guide for the Commission's work on the topic — the question of the
penalty in international law, the relationship between consequences giving rise

75999 UN.T.S. 171; 1057 U.N.T.S. 407 (correction of the Spanish text).
76 B, Graefrath, “International Crimes — A Specific Regime of International Respon-
sibility of States and its Legal Consequences”, supra note 11, at 161.
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to reparation and those giving rise to punitive action and the possible
distinction between internationally wrongful acts involving “merely” the duty
to make reparation and those involving the application of sanctions. That
careful formulation is not predicated upon any distinction between the civil and
the criminal responsibility of States. It places all its emphasis on what it calls
the forms of international responsibility and the duty to make reparation.’’
That would seem to be the most appropriate approach. Furthermore, in that
context it is to be stressed that what are called “punitive damages” or
“exemplary damages” are not necessarily recognition of the “criminal”
responsibility of the State as that term is now understood. They are to be
regarded more as a form of calculating, in light of all the circumstances, the
quantum of reparation due in monetary terms, and not as punitive sanctions
designed to deter continuation or repetition of illegal activities by States.
Punitive sanctions of that nature are not imposed through legal, quasi-legal or
diplomatic procedures. They are imposed only through an international body
empowered to impose “sanctions”, whether on a universal scale or on a
regional scale. As the experience with Iraq shows, the imposition of punitive
sanctions leaves unaffected the non-punitive remedies which the injured States
can seek.

This approach means abandoning ideas having their origin in internal legal
systems or in abstract jurisprudence between torts and crimes, or, as in Part
One, Atrticle 19, on State Responsibility, between crimes and delicts, as a
basis for responsibility. As the International Law Commission has worded it,
any internationally wrongful act leads to an instance of State Responsibility.
However, it seems that this term itself may be misleading and the cause of
much misunderstanding, and a return to “International Responsibility” would
more closely indicate what is involved.”® It is not a mere change of

7 International Law Commission, {1963] II Y.B. Int’l L. Comm’n, Report of the
Commission on the Work of its 15th Session (A/5509), Annex I, Report by Mr. Ago
(A/CN.4/152), 228, para. 6.
That change in nomenclature would also overcome the difficult question of the
international responsibility of international organizations, and of what Judge Bork
termed “nonstates” {(supra note 22). At the beginning of its examination of the topic,
the International Law Commission reported:
It [the Commission] does not underrate the importance of studying questions
relating to the responsibility of subjects of international law other than States. The
overriding need for clarity in the examination of the topic and the organic nature of
the draft, however, clearly make it necessary to defer consideration of these other
questions.
[1973] I Y.B. Int’l L. Comm’n, Report of the Commission on the Work of its 25th
Session, Ch. 2, para. 37, reproduced in Rosenne, supra note 1, at 39. The 1986 Vienna
Convention on the Law of Treaties between States and International Organizations or
between International Organizations contains, in the preamble and Articles 60 and 74,
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nomenclature or terminology. It would mean a return to the language of
classical writers on State Responsibility, including D. Anzilotti, R. Ago, and
E. Jiménez de Aréchaga.”™

If that should become the point of departure, namely that any
internationally wrongful act attributable to any subject of international law
involves international responsibility, the necessary conclusion would be that
attention has to be moved from the qualification of the act in abstract
jurisprudential terms to determination of its consequences in terms of
appropriate reparative action by or on the account of the offending subject of
international law, be it a State or any other subject of the law, in favour of
another State or entity, or even of the international community at large (erga
omnes). That reparative action may be spontaneous. It may be the outcome of
negotiation (in many cases it is). It may be the consequence of a decision by a
competent body such as the Security Council, or the International Court of
Justice, or some other agreed third party organ accepted by the States
concerned. It may even be agreed that the injured State or other entity accept or
agree on satisfaction proffered ex gratia, when the quantum of that satisfaction
is determined by some other binding third-party decision.® There is no end to
the requirements and the possibilities which modern diplomacy can employ,
always with the supreme objective of removing a cause of international tension
even in its mildest form, and to avoid and repair the consequences of a major
breach of the peace in its most severe form,

Put that way, the question is not so much whether or not prosecution of an
individual accused of violating a rule of international law can be considered a
lawful form of sanction against the wrongdoing State. Some might even see
that formulation as putting the cart before the horse, since the injured entity
always has the option as to the redress acceptable to it. The question to be
considered is whether only the prosecution of the individual concerned,
whatever the outcome of the prosecution, can be adequate reparative action for

provisions corresponding to the preamble and Articles 60 and 73 of the 1969 Vienna
Convention on the Law of Treaties. Art. 74 para. 2 states that the provisions of the
Convention shall not prejudge any question that may arise in regard to a treaty from
the international responsibility of an international organization. This is probably the
first major international treaty to recognize the existence of general international
responsibility of an international organization. Doc. A/CONF.129/15 (mimeo.).
Reproduced in 25 [.L.M. 543 (1986). For an illustration of the responsibility of the
United Nations for illegal actions not arising from military necessity by soldiers
serving in a peace-keeping operation, see the exchange of notes between Belgium and
the United Nations of 20 February 1965, [1965] United Nations Juridical Yearbook 39.
79 See [1972) 11 Y.B. Int’l L. Comm’n, R. Ago, Fourth Report on State Responsibility
(A/CN.4/264 and Add.l), Annex II (bibliography).
As an illustration of this, see the award of 11 January 1992 by the Chile/U.S.A.
Commission in the Letelier and Moffitt case, 88 L. L.R. 727.
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that entity. 8! L.eaving aside the options of the injured entity, the answer will
depend on the personality and role of the accused, the diligence with which the
prosecution is pursued and its outcome, and the defences that were raised and
their disposal. If the accused is found guilty, his punishment will be a factor.
It may be assumed that prosecution of a soldier or an official of junior rank, or
a verdict of not-guilty or not-proven would, or could, leave the question open.
The International Court of Justice, in its second Order on provisional measures
in the Application of the Convention on the Prevention and Punishment of
Genocide case, noted the decision of the Security Council to establish the
international tribunal for the prosecution of persons responsible for serious
violations of international law committed in the territory of former Yugoslavia.
The Court did not draw any direct conclusions from that action of the Security
Council. ?2

There is an implication in this that if the Court should be called upon to
assess responsibility in this case, the existence and the activities of that
Tribunal will be a relevant factor. If care is not taken, this is likely to become
accentuated should the Tribunal have to deal with serious, as opposed to petty,
cases. In this regard, two aspects at least of the Tribunal's Statute®3 may
become relevant. By Article 21, paragraph 4(d), every accused person must be
tried in his presence, thus preventing any trial in absentia. Secondly, Article 29
deals with co-operation and judicial assistance to the Tribunal by States, and
entailed in this is a requirement that States shall comply without delay with any
request for assistance or with an order issued by a Trial Chamber, including,
but not limited, to the arrest or detention of persons and the surrender or the
transfer of the accused to the Tribunal. This is not a formal obligation to
extradite, and the principle aut dedere aut judicare is not incorporated in the
instruments by which the Tribunal was established and operates. The

81 In the Aerial Incident of 27 July 1955 case, part of the reparation requested by Israel
was for the Court to place on record the failure of the respondent Government to
implement an undertaking given during the diplomatic negotiations, to identify and
punish the culpable persons. See supra note 60. Art. 5 of the Draft Code of Crimes
against the Peace and Security of Mankind specifically provides that prosecution of an
individual for a crime against the peace and security of mankind (which includes such
acts as genocide [Art. 19], systematic violations of human rights [Art. 21],
exceptionally serious war crimes [Art. 22], international terrorism [Art. 24], illicit
traffic in narcotic drugs [Art. 25] and wilful and severe damage to the environment [Art.
26]) “does not relieve a State of any responsibility under international law for an act or
omission attributable to it”. International Law Commission, [1991] I Y.B. Int’l L.
Comm’n Report of the Commission on the Work of its 41st Session, (A/46/10), Ch.
IV, Sec. D1, and Commentary, Sec. D2.

[1993] I.C.J. Rep. 348 (para. 56). Similar reference is found in the separate opinions
of Judge Ajibola at 404 (para. 7) and Judge ad hoc E. Lauterpacht at 425 (para. 48).

83 See supra note 5.
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Secretary-General's report, which constitutes the justification for the Statute,
states in paragraph 126 that an order by a Trial Chamber for the surrender or
transfer of persons to the custody of the Tribunal “shall be considered to be the
application of an enforcement measure under Chapter VII of the Charter of the
United Nations”. It is open to question whether the legal obligations of States,
obligations which in themselves partly rest on a tegal fiction, and which would
derive from the combination of Articles 25 and 103 of the Charter in relation to
the Tribunal, the Statute of which was adopted by the Security Council acting
under Chapter VII of the Charter, could easily override provisions of the
internal law (and possibly its constitutional law) of any State as regards the
extradition or surrender of an alleged fugitive criminal from its territory,
especially since in the jurisprudence of the European Court of Human Rights,
as the Soering case demonstrates, the surrender of an accused person is now
inextricably linked with the protection of human rights. 34

In this context, it has been stated that the legal consequences of state
conduct being categorized as criminal in international law are not clear. One
presumes that such criminality would give rise to a special regime of
international responsibility different from that applying to other situations
involving State responsibility, with the possibility of a special regime for
sanctions. The same authors point out that while there is no tribunal with what
is termed “appropriate criminal jurisdiction over States” they at the same time
indicate that there is nothing in Article 36 or Article 38 of the Statute of the
International Court of Justice to limit the Court's jurisdiction to deciding only
“civil” disputes submitted to it.

84 161 European Court of H.R. 1990, Ser. A. As stated, the report of the Secretary-General
specifically referred to the relevant provisions regarding a fair trial contained in Art.
14 of the 1966 International Covenant on Civil and Political Rights. Notwithstanding
the apparently categoric formulation of the Statute, draft rules of procedure for the
Tribunal submitted by the United States envisaged the possibility that the surrender of
an accused person may not be automatic, but may require an extradition or other
proceeding in accordance with the laws of the requested country. On that basis the
United States suggested that if the Tribunal concluded that a State was not making
“substantial and good faith efforts” to comply with its request or order, the Tribunal
might notify the Secretary-General for transmission to the Security Council, which
should take “appropriate action”. Rules 14.5 and 14.6 and Commentary. Suggestions
for the Rules of the Tribunal submitted to the Secretary-General of the United Nations
on 18 November 1993, Text on file with the author. Nevertheless, Rule 58 of the Rules
of Procedure and Evidence adopted by the Tribunal on 11 February 1994 provides that
the obligations laid down in Art. 29 of the Statute shall prevail over any legal
impediment to the surrender or transfer of the accused to the Tribunal which may exist
under the national law or extradition treaties of the State concerned. Art. 59 envisages
a report to the Security Council in the event that a requested State does not report on its
inability to execute a warrant of arrest. Doc. IT/32, 14 March 1994.
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To the extent that a treaty binding on the parties to the dispute, or a rule of
customary law [italics added], treats as criminal the respondent states' [sic:

state's] conduct there would appear to be nothing to prevent the Court

deciding that that conduct gave rise to criminal responsibility on the part of
the state concerned.®

Should that come to pass, an unlikely event given the consensual basis of the
jurisdiction of the International Court, no doubt the matter would then come
before the Security Council, either under its general powers as set out in
Chapters VI and VII of the Charter, or under Article 94. The Security Council
would assume the responsibility — a political responsibility — for drawing
consequences from such a decision by the Court. At that point, the matter goes
beyond the reach of received international legal principle and enters that of the
difficult political issue of the relations between the Security Council and the
Court.8¢

In conclusion, it is submitted that in practical terms there is no need to
pursue the question of whether the responsibility of a State is “civil” or
“criminal” or whether the maxim Societas delinquere non potest has any place
in today's international law. The responsibility of a State, as of any other
subject of international law, flows from the internationally wrongful act of that
State or other subject of international law. That internationally wrongful act
gives rise to a claim for appropriate redress in favour of the injured party. The
most that international law can require, in relation to that redress, is the
established condition of proportionality in counter-measures, whatever their
technical qualification (retortion, reprisals, retaliation, etc.). The development
of international organization, and the increased activity of the Security
Council, make it possible and feasible to reformulate the law of international
responsibility in terms more responsive to contemporary conditions. ?

85 1 Oppenheim's International Law, Peace, Introduction and Part 1 535 n. 13 (R.
Jennings & A. Watts, eds., 9th ed., 1992).

For the point of view of a Member of the Court on this question, see M. Bedjaoui, “Du
contrdle de légalité des actes du Conseil de Sécurité”, Nouveaux itinéraires en droit:
Hommage a Francois Rigaux 69 (1993), written in his personal capacity.

In turn, this requires the Security Council to exercise the utmost care in using its broad
powers, and not to state that it is acting under Ch. VII of the Charter unless it really is
faced with threats to the peace, breaches of the peace or acts of aggression. The two
cases of Security Council resolutions against Israel mentioned in this article were each
taken within the scope of Ch. VI of the Charter on the pacific settlement of disputes.
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B. Schiffbauer, “Article VIII”, in C. Tams ef al. (eds.), Convention on the
Prevention and Punishment of the Crime of Genocide: A Commentary (2014)
[extract]
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M. Shaw, Rosenne’s Law and Practice of the International Court: 1920-2015,
vol. III (2016) [extract]
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1182 Chapter 19. The Institution of Contentious Proceedings

not have jurisdiction to determine the merits."> In East Timor where
again the application was formally valid and the Court formally had
jurisdiction as between the parties, the Court found that Indonesia’s rights
and obligations would constitute the very subject matter of its judgment.
Since Indonesia had not given its consent, the Court concluded that it
could not exercise the jurisdiction it had because as a prerequisite, in
order to decide the claims it would have to rule on the lawfulness of
Indonesia’s conduct in the absence of Indonesia’s consent."

In addition to its political function of formulating the claim or the
dispute in terms suitable for decision by the Court, the institution of
proceedings performs two legal functions. In the first place, a valid
document instituting proceedings will seise the Court of the substance
of the case and, as the Court has indicated in the passage from the Qatar
v Bahrain case cited in note 3 above determine certain aspects of the
procedure. Once the Court is validly seised of a case, it can exercise
the entire jurisdiction that the Statute vests in it, including in particular
its compulsory jurisdiction over incidental and derivative proceedings.
Some of this jurisdiction requires a finding of prima facie jurisdiction
over the subject of the claim or dispute. In the second place, the time of the
seising of the Court may in appropriate circumstances be a matter of legal
relevance, the critical date. This can be important for the admissibility
of evidence and for determining the rights and obligations of the parties.
This will vary according as the dispute is one which relates to past action
when the proceedings were instituted or one which relates to a continuing
and evolving state of affairs. The answer to the question whether the date
of the institution of the proceedings is a fact of legal importance lies in
this distinction between evolving or continuing disputes and disputes
already hardened, for example a dispute arising from a single incident
or situation. This distinction also shows how, when the dispute is an
evolving one, the decision to institute proceedings at a given moment
may be one of considerable legal difficulty."

12 However, the minority view, expressed by Judges Sir Arnold McNair and Read, to
the effect that there will be a fundamental defect in the constitution of the proceedings if the
real respondent is not named, even when the title of jurisdiction does not formally require
that, is believed to reflect more accurately the proper interrelation of the title of jurisdiction,
the instrument instituting proceedings and jurisdiction over the merits; and in light of the
peculiar circumstances of the Monetary Gold case it is doubtful if it may be regarded as
finally determining the issue. For the minority opinion, see [1954] 19, 35, 37.

13 [1995] 90, 105 (para. 35).

14 The date of the institution of the proceedings and the situation then existing may also
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The first opportunity which the Court had of drawing attention to
the difference between the institution of proceedings and its jurisdiction
occurred in the Corfu Channel (Preliminary Objection) case. Dealing
with the respondent’s assumption that the institution of proceedings by
application is only possible where compulsory jurisdiction exists and
that where it does not, proceedings can only be instituted by special
agreement, the Court said:

This is a mere assertion which is not justified by either of the texts cited
[Article 36, paragraph 1 and Article 40, paragraph 1, of the Statute].
Article 32, paragraph 2, of the [1946] Rules [now Article 38] does not require
the Applicant, as an absolute necessity, but only “as far as possible”, to
specify in the application the provision on which he founds the jurisdiction
of the Court. It clearly implies, both by its actual terms and by the reasons
underlying it, that the institution of proceedings by application is not
exclusively reserved for the domain of compulsory jurisdiction.

In submitting the case by means of an Application, the Government
of the United Kingdom gave the Albanian Government the opportunity of
accepting the jurisdiction of the Court ...

[T]here is nothing to prevent the acceptance of jurisdiction ... from
being effected by two separate and successive acts, instead of jointly and
beforehand by a special agreement ... [T]he method of submitting the case
to the Court is regulated by the texts governing the working of the Court

15

This was carried a stage further in the Nottebohm (Preliminary Objection)
case. Here the question was whether a seisin, valid and substantively

be relevant to the decision whether an indication of provisional measures of protection is
appropriate. That seems to underlie the reasoning of the Permanent Court in the South-Eastern
Greenland (Prov. Meas.) case, as well as of the present Court in the Aegean Sea Continental
Shelf (Prov. Meas.) case, A/B48 (1932) 277; [1976] 3. When the proceedings are instituted
in a case of a continuing situation, an indication of provisional measures would appear
to have more justification and practical value than where the dispute relates exclusively
to past actions. On the relation between the institution of proceedings as a conservatory
measure in itself and a formal request for provisional measures, see ch. 24, § [11.346 text to
n. 112

15 Corfu Channel (Prel. Obj.) case, [1947-48] 15, 27. The Court cited the dictum of the
Permanent Court in the German Interests in Polish Upper Silesia case, to the effect that
the acceptance by a State of the Court’s jurisdiction in a particular case is not, under the
Statute, subordinated to the observance of certain forms, such as, for instance, the previous
conclusion of a special agreement. B12 (1928) 23.

A
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1204 Chapter 19. The Institution of Contentious Proceedings

arises whether in principle such a requirement exists so that the title of
jurisdiction will be interpreted as importing that condition. The Court
by implication rejected this view in the South West Africa (Preliminary
Objections) cases.” On the other hand, it became the basis of the Court’s
decision in the second phase of that case.” The Court made a distinction
between the applicants’ locus standi in judicio ratione personae — the
subject of the 1962 judgment on the Preliminary Objections, and their
locus standli ratione materiae — the subject of the Second Phase judgment
of 1966. That is an artificial refinement of the general distinction between
jurisdiction ratione personae and jurisdiction ratione materiae, and deals
with the question of whether the particular applicants had a legal interest
in the subject matter of the dispute.

It is clear from the repeatedly endorsed definition of ‘dispute’ (see
chapter 9, §11.147) that for the purposes of the settlement of disputes
through the International Court, conflict of legal interests is only one
type of controversy that can be brought before the Court. Indeed, it is
probably true to say that the objective of the settlement of international
disputes is the more prominent factor in international litigation than the
mere protection of legal rights and interests. The Court has emphasized
this several times.” Taking the point of departure within this general
framework, it seems that the applicant State must be able to show some
direct concern in the outcome of the case.

There is here a conceptual difference between judicial settlement as
a means for the pacific settlement of an international dispute, and the
political settlement of such a dispute through other organs of the United
Nations. By Article 35 of the Charter, for instance, any member of the
United Nations may bring any dispute the continuance of which is likely
to endanger the maintenance of international peace and security to the
attention of the Security Council or the General Assembly. If a State
taking such action should normally be able to show some sort of interest
in the subject matter of the case, that interest itself must not be confused
with more precise notions of legal interest usual in internal litigation.” In

73 [1962] 342-344.

74 [1966] 6.

7 For instance, in the Free Zones case, A22 (1929) 13; Barcelona Traction (New
Application) (Prel. Objs.) case, [1964] 6, 20; Frontier Dispute (Burkina Faso/Mali) case,
[1986] 554, 577 (para. 46); Passage through the Great Belt case, [1990] 12, 20 (para.
35).

76 See the important observations of Judge Morelli in the Northern Cameroons case.
[1963] 15 at 132.
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line with its pragmatic approach towards the definition of the concept of

jurisdiction (see chapter 9, § 11.149), the Court has recognized the absence
of a common meaning ascribed to the term ‘interest’, and that it may
have varying connotations in differing contexts. It has accordingly sought
the answer in a factual analysis of the case before it.”” In the Barcelona
Traction (New Application) (Second Phase) case, the Court stated that
an essential distinction should be drawn between the obligations of a
State towards the international community as a whole, and those arising
vis-a-vis another State in the field of diplomatic protection. ‘By their very
nature the former are the concern of all States. In view of the importance
of the rights involved, all States can be held to have a legal interest in their
protection: they are obligations erga omnes.”™ However, the Court, in the
1978 revision of the Rules, did not introduce any new provision which
could facilitate the introduction of the concept of an actio popularis or a
class action in the International Court.

Whether the applicant State is acting to protect a recognized legal
interest of its own will ultimately depend partly on the rules of gen-
eral international law, partly on the title of jurisdiction, and partly on
the law governing the jurisdiction and procedure of the Court (includ-
ing the propriety of the Court’s acting), and the Court’s decision may
well be influenced by broad considerations of judicial policy.” As an
example of the first aspect, it is accepted that the right of diplomatic

77 Ibid. 28. “The Court’s judgment must have some practical consequence in the sense
that it can affect existing legal rights and obligations of the parties, thus removing uncertainty
in their legal relations’. Ibid. 34.

78 [1970] 3, 32 (para. 33). And see C. Annacker, Die erga omnes Verpflichtungen vor dem
IGH (1994); A. de Hoogh, Obligations erga omnes and international Crimes: A theoretical
enquiry into the implementation and enforcement of the international responsibility of
States (1996). For an example of a title of jurisdiction of this character, see Art. 66
(a) of the Vienna Convention on the Law of Treaties, 1969, regarding the jurisdiction
of the Court in a dispute concerning the application of Art. 53 of that Convention,
which deals with the invalidity of treaties conflicting with a peremptory norm of general
international law (jus cogens). But in principle there is no judicial backdrop to protect rights
owed erga omnes. See §111.288 n. 38 above. In this connection, see the Railway Traffic
between Lithuania and Poland advisory opinion. Here the Permanent Court remarked that
although Art. 23 (e) of the Covenant of the League of Nations provided for freedom of
communication and transit for the common use of all members of the League, no third
State had considered it necessary or expedient to intervene and to claim that Lithuania had
violated Art. 23 (). In that case, however, the obligation was not one erga omrnes, and no

general conclusion can be drawn from that observation of the Permanent Court. A/B42 (1931)
118.

7 Cf. Jenks, Prospects 493.
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CHAPTER 17

The Prevention of Genocide as a Jus Cogens Norm?
A Formula for Lawful Humanitarian Intervention

Manuel . Ventura

1 Introduction

At the heart of this chapter lies the desire to seek a greater understanding of,
and to develop, the meaning of the following words of the Convention on the
Prevention and Punishment of the Crime of Genocide (1948) (‘Genocide Con-
vention’):

The Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law which
they undertake to prevent and punish.

[...]

Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as
they consider appropriate for the prevention and suppression of acts of
genocide or any of the other acts enumerated in Article 111.!

While many trees have been felled in the efforts to explore the prohibition on
the commission of genocide, less academic time and energy has been invested
into the prevention of genocide as such. Indeed, it was only in February 2007
with the International Court of Justice (‘1CJ’)’s judgment in Case Concerning
Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)? (‘Genocide
Case’) that we were first offered a detailed judicial glimpse of its substantive
legal content when it held, inter alia, that ‘the obligation of States parties is

The author would like to thank Dr. Guido Acquaviva and Judge Sir David Baragwanath of the
Special Tribunal for Lebanon for their thoughtful comments and suggestions on a prior ver-
sion of this chapter.
1 Articles 1, vi11, Convention on the Prevention and Punishment of the Crime of Genocide
(1948) (‘Genocide Convention’) (emphasis added).
2 1¢], Case Concerning Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26
February 2007, 1¢J Reports 2007, p. 43 (‘Genocide Case’).

© KONINKLIJKE BRILL NV, LEIDEN, 2015 | DOIT 10.1163/9789004293137_018 Manuel J. Ventura - 9789004293137
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particular, it opined that Article X11 contained elements that were self-evident,
such as the stipulation that States were to do everything in their power to give
full effect to UN intervention and that it felt the same about the us proposal
articulated above.8! The Netherlands suggested ‘either to consider as self-evi-
dent that the new treaty does not infringe upon the rights and duties under the
Charter, or to insert a general article to this effect, so that all action of the Unit-
ed Nations which is now desirable and permissible shall remain so in future.8?

Back at the ad hoc committee, China presented its own draft articles for in-
clusion into the Genocide Convention. This draft included language whereby
States parties agreed to prevent and punish genocide, however it was included
in the preamble.® This proposed preamble did not elicit debate in the com-
mittee. However, the rest of the articles were discussed line by line. Article 1v
of the Chinese draft is of interest to us. It stated that ‘[a]ny Signatory to this
Convention may call upon any competent organ of the United Nations to take
such action as may be appropriate under the Charter for the prevention and
suppression of genocide.8* This proposed article elicited some debate in the
ad hoc committee, with the USSR proposing to amend its wording so as to also
include an obligation (not just the right) to report any violation of the conven-
tion as well as acts of genocide to the UN Security Council. This amendment
was promptly rejected in a vote.85 Notwithstanding, support for the Chinese
proposal was evident and was approved (originally as Article 7 of the draft con-
vention, but which later became Article viir), although with amendments, to
read:

Any signatory of this Convention may call upon any competent organ of
the United Nations to take such action as may be appropriate under the
Charter for the prevention and suppression of genocide. Any signatory to
this Convention may bring to the attention of any competent organ of
the United Nations any case of violation of this Convention.8¢

81 uNDoc.E/623/Add.2, 22 April 1948, in supra fn. 14, at p. 638. For the Us proposal, see supra
fn. 36.

82 UN Doc. E/623/Add.2, 22 April 1948, in supra fn. 14, at p. 638.

83 UN Doc. E/ac.25/9, 16 April 1948, Preamble, in supra fn. 14, at p. 833.

84 UN Doc. E/Ac.25/9, 16 April 1948, Article 1v, in supra fn. 14, at p. 833.

85 UN Doc. E/AC.25/SR.20, 4 May 1948, Mr. Morozov (USSR), in supra fn. 14, at p. 944-945. See
also the final report of the ad hoc committee: UN Doc. E/794, 24 May 1948, in supra fn. 14,
at pp. 1142-1143.

86 UN Doc. E/AC.25/SR.20, 4 May 1948, in supra fn. 14, at pp. 944—945 (corrected at UN Doc.
E/Ac.25/sR.20/Corr.1, 14 May 1948, in supra fn. 14, at p. 950). See also the final report of the
ad hoc committee: UN Doc. E/794, 24 May 1948, in supra fn. 14, at p. 1143.

Manuel J. Ventura - 9789004293137
Heruntergeladen von Brill.com12/25/2020 03:37:17PM
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Notwithstanding the approval of Article X with a paragraph inspired by the
former Article v111,147 it appears that it was eventually moved and renumbered
to become the final Article vi11. A search of the historical record is not entirely
clear on exactly how this process came to be or the discussions surrounding it.
The final Sixth Committee’s report merely noted the approval of Article X (in-
cluding the former Article vii1 language) and in a footnote explained that:

By the rearrangement and renumbering of the articles decided upon by
the Drafting Committee, the second paragraph of article x became arti-
cle viir of the final text.!48

The final Convention, annexed to the report, contains the language of what is
now Article vIII:

Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as
they consider appropriate for the prevention and suppression of acts of
genocide or any of the other acts enumerated in article 111.14°

The draft as a whole was then approved by the Sixth Committee,'>° passed on
to the UN General Assembly, and was then approved despite some last minute
amendments by the Ussr and Venezuela on 9 December 1948.15

E Observations from the travaux préparatoires of the Genocide
Convention (1948)

What observations or conclusions can we draw from the above historical re-

cord as it pertains to the original intention and foresight of the drafters of the

147  See UN Doc. A/C.6/269, 15 November 1948, in supra fn. 101, at pp. 2006—2007. The approved
Article X read:

Any dispute between the High Contracting Parties relating to the interpretation, appli-
cation or fulfilment of the present Convention, including disputes relating to the respon-
sibility of a State for any of the acts enumerated in articles 11 and 1v, shall be submitted to
the International Court of Justice at the request of any of the parties to the dispute.

With respect to the prevention and suppression of acts of genocide, a party to the pres-
ent Convention may call upon any competent organ of the United Nations to take such
action as may be appropriate under the Charter of the United Nations.

148  UN Doc. A/760, 3 December 1948, in supra fn. 101, at p. 2027.

149  UN Doc. A/760, 3 December 1948, Annex, Article vi11, in supra fn. 101, at p. 2034.
150  UN Doc. A/C.6/SR.132, 1 December 1948, in supra fn. 101, at pp. 1919-1922.

151 UN Doc. A/pv.a79, 9 December 1948, in supra fn. 101, at pp. 2083—208s.
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SAISIR verbe transitif et pronominal

x1€ siecle. Issu de I’ancien haut allemand *sazjan, « attribuer a quelqu’un ».

I. Verbe transitif.

1. Trés vieilli. Mettre quelqu’un en possession de quelque chose. Ne se rencontre
plus que dans I’adage juridique Le mort saisit le vif, pour signifier que le défunt
transmet son bien a son héritier sans que ce dernier ait besoin d’autorisation
préalable.

2. Attraper vivement, rapidement. Saisir quelqu’un par le bras, par les cheveux. Saisir
son manteau au passage. Saisir un lapin par les oreilles. Le gardien a intercepté le
ballon en le saisissant des deux mains. Fig. Saisir le moment favorable, saisir sa chance.

» Loc. et expr. Saisir une personne au collet, voir Collet. Saisir la balle au bond,
I’intercepter au moment ou elle s’éléve de terre et, fig., profiter de circonstances
favorables. Saisir une invitation, un mot au bond (fig.), s’empresser d’en tirer
parti. Saisir [’occasion aux cheveux, voir Occasion. A saisir ! se dit, dans le langage
commercial, d’une bonne affaire qu’il convient de ne pas laisser passer.

= Par extension. Prendre par la force, maitriser. Saisir une ville, une position. Les
gendarmes ont saisi le voleur. En parlant d’un trouble physique, d’une sensation,
d’un sentiment, etc. S’emparer brusquement et fortement d’une personne,
affecter brutalement. Elle fut saisie par le froid. Etre saisi de convulsions. La pitié
le saisit a la vue de cette déchéance. Etre saisi de joie, de peur. Absolument. Etre saisi,
étre frappé par une émotion, un sentiment, etc. si intenses qu’ils laissent coi ou
qu’ils entralnent une perte des sens. J’en suis encore saisi. Elle fut si saisie qu’elle
s’évanouit.

» Spécialement. DROIT. Confisquer, retenir une chose par voie de saisie. Des
dossiers compromettants ont été saisis a son domicile. Saisir des meubles, des
immeubles dans le cadre d’une procédure civile. Certains objets ne peuvent étre saisis
pour une créance. Par métonymie. Saisir un débiteur.

3. Prendre quelqu’un ou quelque chose de maniéere a pouvoir le porter, le soulever,
le maintenir, etc. Saisir une cocotte par les anses pour la retirer du feu. Pour exécuter
cette figure, le patineur saisit sa partenaire par la taille. Pron. Les deux judokas se sont
saisis par les manches du kimono.

https://www.dictionnaire-academie.fr/article/A9S0189
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= Spécialement. MARINE. Arrimer, fixer solidement quelque chose par un
cordage. Saisir du matériel, un conteneur.

4. Appréhender, distinguer par les sens. D’ici, on saisit d’un regard tout le paysage.
Je n’ai pu saisir que des bribes de leur conversation.

= Fig. Concevoir nettement, comprendre. Une nuance difficile a saisir. Elle a
parfaitement saisi mon intention. Ne pas saisir le sens d’une question. Le peintre a
bien saisi la ressemblance entre les deux freres.

5. En termes de procédure. Solliciter une autorité compétente pour qu’elle statue
sur une affaire. Saisir la cour d’appel, la police des polices. Saisir le tribunal de
commerce pour fraude. La seconde chambre du tribunal de premiere instance a été
saisie.

6. CUISINE. Mettre un aliment en contact avec une surface trés chaude ou le jeter
dans un liquide bouillant afin de le cuire superficiellement. Saisir des oignons dans
une poéle. Saisir un aliment dans de I’huile. Au participe passé, adjectivement. Un
bifteck bien saisi.

7. TECHNIQUE. Enregistrer des données dans une machine, dans un systeme,
notamment en vue de leur traitement informatique. Saisir un texte, un document.
Saisir son code sur un téléphone portable.

I1. verbe pronominal.

1. Se rendre maitre d’une personne, d’un animal, s’emparer d’une chose,
notamment par la force, par ’adresse. Saisissez-vous de cet homme ! Se saisir d’une
place forte, d’une ville. Apres copulation, la mante religieuse se saisit du mdle et le
dévore. Se saisir d’un couteau. Fig. Richard III se saisit du tréne d’Angleterre. La presse
s’est saisie de Paffaire.

2. Prendre une chose de maniere a bien la tenir. Sa trompe permet a I’éléphant de se
saisir de sa nourriture. Dans la fable, le renard se saisit du fromage que le corbeau a
laissé tomber.

© Académie francaise, 2019
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ASOCIACION DE ACADEMIAS DE LA

REAL ACADEMIA ESPANOLA d LENGUA ESPARGLA

onsulta posible gracias al compromiso con . .
C P g P -K Fundacién "la Caixa”
la cultura de la L il S —

|por palabras | Escriba aqui la palabra ‘

recurrir

Del lat. recurrére 'volver corriendo', 'retornar"'.
1. intr. Acudir a un juez o autoridad con una demanda o peticion.

2. Acogerse en caso de necesidad al favor de alguien, o emplear medios no
comunes para el logro de un objeto.

3. Dicho de una cosa: Volver al lugar de donde salié.

4. Med. Dicho de una enfermedad o de sus sintomas: Reaparecer después de
intermisiones.

5. tr. Der. Entablar recurso contra una resolucion.

Conjugacion de recurrir

FORMAS NO PERSONALES

INFINITIVO GERUNDIO
recurrir recurriendo
ParTICIPIO
recurrido
INDICATIVO
Personas del Pronombres PRETERITO IMPERFECTO /

https:/dle.rae.es/recurrir?m=form[05/01/2021 17:38:28]
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NUmero _ PRESENTE
discurso personales COPRETERITO
Singular Primera yo recurro recurria
Segunda ta / vos recurres / recurris recurrias
usted recurre recurria
Tercera él, ella recurre recurria
. nosotros, . ,
Plural Primera recurrimos recurriamos
nosotras
VOSOtros, , .
Segunda recurris recurriais
vosotras
ustedes recurren recurrian
Tercera ellos, ellas recurren recurrian
PRETERITO PERFECTO SIMPLE
) FuTturo simpLE / FuTuro
/ PRETERITO
Singular Primera yo recurri recurriré
Segunda ta / vos recurriste recurriras
usted recurrio recurrira
Tercera él, ella recurrio recurrira
. nosotros, . .
Plural Primera recurrimos recurriremos
nosotras
VOSOLtros, . .
Segunda recurristeis recurriréis
vosotras
ustedes recurrieron recurriran
Tercera ellos, ellas recurrieron recurrirdn
CONDICIONAL SIMPLE / POSPRETERITO
Singular Primera yo recurriria
Segunda tu / vos recurririas
usted recurriria
Tercera él, ella recurriria
_ nosotros, .,
Plural Primera recurririamos
nosotras
VOSotros, .
Segunda recurririais
vosotras
ustedes recurririan
Tercera ellos, ellas recurririan

SuBJUNTIVO

https:/dle.rae.es/recurrir?m=form[05/01/2021 17:38:28]
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, Personas del Pronombres
Numero _ PRESENTE Futuro simpLE / FuTurO
discurso personales
Singular Primera yo recurra recurriere
Segunda tu / vos recurras recurrieres
usted recurra recurriere
Tercera él, ella recurra recurriere
_ nosotros, .,
Plural Primera recurramos recurriéremos
nosotras
VOSOLtros, . L
Segunda recurrais recurriereis
vosotras
ustedes recurran recurrieren
Tercera ellos, ellas recurran recurrieren
PRETERITO IMPERFECTO / PRETERITO
Singular Primera yo recurriera o recurriese
Segunda tu / vos recurrieras o recurrieses
usted recurriera o recurriese
Tercera él, ella recurriera o recurriese
. nosotros, . .,
Plural Primera recurriéramos o recurriésemos
nosotras
VOSOLtros, L L
Segunda recurrierais o recurrieseis
vosotras
ustedes recurrieran o recurriesen
Tercera ellos, ellas recurrieran o recurriesen
IMPERATIVO
, Personas del Pronombres
Numero .
discurso personales
Singular  Segunda ta / vos recurre / recurri
usted recurra
VOSOtros .
Plural Segunda ’ recurrid
vosotras
ustedes recurran
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