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Convention on the Prevention and Punishment of the Crime of Genocide, 
9 December 1948, UNTS, vol. 78, p. 277 

Available at: 

https://treaties.un.org/doc/publication/unts/volume%2078/volume-78-i-1021-english.pdf 
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Convention for the Protection of Human Rights and Fundamental Freedoms, 
4 November 1950, as amended by Protocols No. 11 and No. 14, European 
Treaties Series, no. 5 [extract] 

Available at: 

http://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId
=0900001680063426  
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European Treaty Series – No. 5
Série des traités européens - no 5

Convention for the Protection
of Human Rights
and Fundamental Freedoms,

Convention de sauvegarde
des Droits de l'Homme
et des Libertes fondamentales,

Rome, 4.XI.1950

Text amended by the provisions of Protocol No. 14 (CETS No. 194) as from the date of its entry into force on 1 June 2010. 

The text of the Convention had been previously amended according to the provisions of Protocol No. 3 (ETS No. 45), which 

entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which entered into force on 20 December 1971 and 

of Protocol No. 8 (ETS No. 118), which entered into force on 1 January 1990, and comprised also the text of Protocol No. 2 
(ETS No. 44) which, in accordance with Article 5, paragraph 3 thereof, had been an integral part of the Convention since its 

entry into force on 21 September 1970. All provisions which had been amended or added by these Protocols were replaced 

by Protocol No. 11 (ETS No. 155), as from the date of its entry into force on 1 November 1998. As from that date, Protocol 

No. 9 (ETS No. 140), which entered into force on 1 October 1994, was repealed and Protocol No. 10 (ETS no. 146) had lost 
its purpose.

Texte amendé par les dispositions du Protocole n° 14 (STCE n° 194) à compter de la date de son entrée en vigueur le 1er juin 

2010. Le texte de la Convention avait été précédemment amendé conformément aux dispositions du Protocole n° 3 (STE n°

45), entré en vigueur le 21 septembre 1970, du Protocole n° 5 (STE n° 55), entré en vigueur le 20 décembre 1971 et du 
Protocole n° 8 (STE n° 118), entré en vigueur le 1er janvier 1990, et comprenait en outre le texte du Protocole n° 2 (STE n°

44) qui, conformément à son article 5, paragraphe 3, avait fait partie intégrante de la Convention depuis son entrée en 

vigueur le 21 septembre 1970. Toutes les dispositions qui avaient été amendées ou ajoutées par ces Protocoles ont été 

remplacées par le Protocole n° 11 (STE n° 155), à compter de la date de son entrée en vigueur le 1er novembre 1998. A 
compter de cette date, le Protocole n° 9 (STE n° 140), entré en vigueur le 1er octobre 1994, était abrogé et le Protocole n° 10 

(STE n° 146)  était devenu sans objet.

Annex 2

30



Article 32 – Jurisdiction of the Court 

1 The jurisdiction of the Court shall extend to all matters concerning the interpretation and 
application of the Convention and the protocols thereto which are referred to it as provided in 
Articles 33, 34, 46 and 47.

2 In the event of dispute as to whether the Court has jurisdiction, the Court shall decide.

Article 33 – Inter-State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions of the 
Convention and the protocols thereto by another High Contracting Party.  

Article 34 – Individual applications

The Court may receive applications from any person, non-governmental organisation or 
group of individuals claiming to be the victim of a violation by one of the High Contracting 
Parties of the rights set forth in the Convention or the protocols thereto.  The High Contracting 
Parties undertake not to hinder in any way the effective exercise of this right.

Article 35 – Admissibility criteria

1 The Court may only deal with the matter after all domestic remedies have been exhausted, 
according to the generally recognised rules of international law, and within a period of 
six months from the date on which the final decision was taken.  

2 The Court shall not deal with any application submitted under Article 34 that

a is anonymous; or

b is substantially the same as a matter that has already been examined by the Court or has 
already been submitted to another procedure of international investigation or settlement 
and contains no relevant new information.

3 The Court shall declare inadmissible any individual application submitted under Article 34 if 
it considers that :

a the application is incompatible with the provisions of the Convention or the Protocols 
thereto, manifestly ill-founded, or an abuse of the right of individual application; or

b the applicant has not suffered a significant disadvantage, unless respect for human rights 
as defined in the Convention and the Protocols thereto requires an examination of the 
application on the merits and provided that no case may be rejected on this ground 
which has not been duly considered by a domestic tribunal.

4 The Court shall reject any application which it considers inadmissible under this Article.  It 
may do so at any stage of the proceedings.  

Article 36 – Third party intervention 

1 In all cases before a Chamber or the Grand Chamber, a High Contracting Party one of whose 
nationals is an applicant shall have the right to submit written comments and to take part in 
hearings.
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Article 32 – Compétence de la Cour

1 La compétence de la Cour s'étend à toutes les questions concernant l'interprétation et 
l'application de la Convention et de ses protocoles qui lui seront soumises dans les conditions 
prévues par les articles 33, 34, 46 et 47.

2 En cas de contestation sur le point de savoir si la Cour est compétente, la Cour décide.

Article 33 – Affaires interétatiques

Toute Haute Partie contractante peut saisir la Cour de tout manquement aux dispositions de 
la Convention et de ses protocoles qu'elle croira pouvoir être imputé à une autre Haute Partie 
contractante.

Article 34 – Requêtes individuelles

La Cour peut être saisie d'une requête par toute personne physique, toute organisation non 
gouvernementale ou tout groupe de particuliers qui se prétend victime d'une violation par 
l'une des Hautes Parties contractantes des droits reconnus dans la Convention ou ses 
protocoles. Les Hautes Parties contractantes s'engagent à n'entraver par aucune mesure 
l'exercice efficace de ce droit.

Article 35 – Conditions de recevabilité

1 La Cour ne peut être saisie qu'après l'épuisement des voies de recours internes, tel qu'il est 
entendu selon les principes de droit international généralement reconnus, et dans un délai de 
six mois à partir de la date de la décision interne définitive.  

2 La Cour ne retient aucune requête individuelle introduite en application de l'article 34, 
lorsque

a elle est anonyme; ou

b elle est essentiellement la même qu'une requête précédemment examinée par la Cour ou 
déjà soumise à une autre instance internationale d'enquête ou de règlement, et si elle ne 
contient pas de faits nouveaux.

3 La Cour déclare irrecevable toute requête individuelle introduite en application de 
l’article 34 lorsqu'elle estime:

a que la requête est incompatible avec les dispositions de la Convention ou de ses 
Protocoles, manifestement mal fondée ou abusive ; ou 

b que le requérant n’a subi aucun préjudice important, sauf si le respect des droits de 
l’homme garantis par la Convention et ses Protocoles exige un examen de la requête au 
fond et à condition de ne rejeter pour ce motif aucune affaire qui n'a pas été dûment 
examinée par un tribunal interne.

4 La Cour rejette toute requête qu'elle considère comme irrecevable par application du présent 
article. Elle peut procéder ainsi à tout stade de la procédure.

Article 36 – Tierce intervention 

1 Dans toute affaire devant une Chambre ou la Grande Chambre, une Haute Partie contractante 
dont un ressortissant est requérant a le droit de présenter des observations écrites et de 
prendre part aux audiences.

10
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Annex 3 

 

International Convention on the Elimination of All Forms of Racial 
Discrimination, 7 March 1966, UNTS, vol. 660, p. 195 [extract] 

Available at: 

https://treaties.un.org/doc/Treaties/1969/03/19690312 08-49 AM/Ch_IV_2p.pdf 
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Vienna Convention on the Law of Treaties, 23 May 1969, UNTS, vol. 1155, p. 
331 [extract] 

Available at: 

https://treaties.un.org/doc/Treaties/1980/01/19800127%2000-52%20AM/Ch_XXIII_01.pdf 
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PART I 

INTRODUCTION 

Article 1 

Scope of the present Convention 

The present Convention applies to treaties between States. 

Article 2 

Use of terms 

1. For the purposes of the present Convention: 

(a) "treaty" means an _in'ternational agreement concluded between States in 

written form and governed by international law, whether embodied in a 

single instrument or in two or more related instruments and whatever 

its particular designation; 

(b) "ratification", "acceptance", "approval" and "accession" mean in each 

case the international act so named whereby a State establishes on the 

international plane its consent to be bound by a treaty; 

(c) "full powers" means a document emanating from the competent authority 

of a State designating a person or persons to represent the State for 

negotiating, adopting or authenticating the text of a treaty , for 

expressing the consent of the State to be bound by a treaty, or for 

accomplishing~ other a.ct with respect to a treaty; 

( d) "reservation" means a unilateral statement , however phrased or named, 

made by a State, when signing, ratifying, accepting, approving or 

acceding to a treaty, whereby it purports to exclude or to modify the 

legal effect of certain provisions of the treaty in their application 

to that S'tate; 

(e) ''negotiating State" means a State which took part in the drawing up 

and adoption of the text of the treaty; 

(f) "contracting State" means a State which has consented to be bound by 

the treaty, whether or not the treaty has entered into force; 

2 
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{g) "party" means a State which has consented to be bound by the treaty a.nd 

for which the treaty is in force; 

(h) "third State" means a State not a party to the treaty; 

( i) "international organization" means an intergovernmental organization. 

2. The provisions of paragraph 1 regarding the use of terms in the present 

Convention are without prejudice to the use of those terms or to the meanings 

which ma.r be given to them in the internal law of any State. 

Article 3 

International agreements not within the scope 
of the present Convention 

The fact that the present Convention does not apply to internat~onal 

agreements concluded between States and other subjects of international law or 

between such other subjects of international law, or to international agreements 

not in written form , shall not affect: 

(a) the legal force of such agreements; 

{b) the application to them of any of the rules set forth in the present 

Convention to which they would be subject under international law 

independently of the Convention; 

{c) the application of the Convention to the relations of States as 

between themselves under international agreements to which other 

subjects of international law are also parties. 

Article 4 

Non-retroactivity of the present Convention 

Without prejudice to the application of any rules set forth in the present 

Convention to which treaties would be subject under international law 

independently of the Convention , the Convention applies only to treaties which 

are concluded by States after the entry into force of the present Convention 

with regard to such States. 

3 
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Article 30 

Application of successive treaties relating 
to the same subject-matter 

1. Subject to Article 103 of the Charter of the United Nations, the rights and 

obligations of States parties to successive treaties relating to the same 

subject-matter shall be determined in accordance with the following paragraphs . 

2. When a treaty specifies that it is subject to , or that it is not to be 

considered as incompatible with, an earlier or later treaty, the provisions of 

that other treaty prevail. 

3. When all the parties to the earlier treaty are parties also to the later 

treaty but the earlier treaty is not terminated or suspended in operation under 

article 59, the earlier treaty applies only to the extent that its provisions 

are compatible with those of the later treaty. 

4. When the parties to the later treaty do not include all the parties to the 

earlier one: 

(a) as between States parties to both treaties the same rule applies as 

in paragraph 3; 

(b) as between a State party to both treaties and a State party to only 

one of the treaties, the treaty to which both States are parties 

governs their mutual rights and obligations. 

5. Paragraph 4 is without prejudice to article 41, or to any question of the 

termination or suspension of the operation of a treaty under article 60 or to 

any question of responsibility which ma.v arise for a State from the conclusion 

or application of a treaty the provisions of which are incompatible with its 

obligations towards another State under another treaty. 

SECTION 3: INTERPRETATION OF TREATIES 

Article 31 

General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty ~n their context and 

:.:. tl1r- ::. .A.r,ht er ite objec~ anci purpose. 
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2. The context for the purpose of the interpretation of a treaty shall 

comprise, in addition to the text , including its preamble and annexes : 

(a) any agreement relating to the treaty which was made between all 

the parties in connexion with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connexion 

with the conclusion of the treaty and accepted by the other parties 

as an instrument related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) any subsequent agreement between the parties regarding the 

interpretation of the treaty or the application of its provisions; 

(b) any subsequent practice in the application of the treaty which 

establishes the agreement of the parties regarding its interpretation; 

(c) any relevant rules of international law applicable in the relations 

between the parties. 

4. A special meaning shall be given to a term if it is established that the 

parties so intended. 

Article 32 

Supplementa.ry means of interpretation 

Recourse mll\Y be had to supplementary means of interpretation, including 

the preparatory work of the treaty and the circumstances of its conclusion, in 

order to confirm the meaning resulting from the application of article 31, or· 

to determine the meaning when the interpretation according to article 31 : 

(a) leaves the meaning ambiguous or obscure; or 

(b) leads to a result which is manifestly absurd or unreasonable. 

Article 33 

Interpretation of treaties authenticated in two or 
more languages 

1. When a treaty has been authenticated in two or more languages, the text 

is equally authoritative in each language, unless the treaty provides or the 

parties agree that, in case of divergence, a particular text shall prevail. 

16 
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Charter of the Islamic Conference, 4 March 1972, UNTS, vol. 914, p. 103 
[extract] 

Available at: 

https://treaties.un.org/doc/Publication/UNTS/Volume%20914/volume-914-I-13039-
English.pdf 

French version available at: 

https://treaties.un.org/doc/Publication/UNTS/Volume%20914/volume-914-I-13039-
French.pdf 
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No. 13039

MULTILATERAL

Charter of the Islamic Conference. Adopted by the Third 
Islamic Conference of Foreign Ministers at Djidda, on 
4 March 1972

Authentic texts: Arabic, English and French.
Registered by the General Secretariat of the Islamic Conference, acting 

on behalf of the Parties, on 1 February 1974.

MULTILATERAL

Charte de la Conférence islamique. Adoptée par la Troi 
sième Conférence islamique des Ministres des affaires 
étrangères, à Djedda, le 4 mars 1972

Textes authentiques : arabe, anglais et français.
Enregistrée par le Secrétariat général de la Conférence islamique, agis 

sant au nom des Parties, le 1 er février 1974.
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1974 United Nations — Treaty Series • Nations Unies — Recueil des Traités 11I

CHARTER 1 OF THE ISLAMIC CONFERENCE

IN THE NAME OF GOD THE MERCIFUL, THE COMPASSIONATE

The Representatives of:
The Kingdom of Afghanistan, Algerian Democratic and Popular Repub 

lic, State of the United Arab Emirates, State of Bahrain, Republic of Chad, 
Arab Republic of Egypt, Republic of Guinea, Republic of Indonesia, Iran, 
Hashemite Kingdom of Jordan, State of Kuwait, Republic of Lebanon, Lib 
yan Arab Republic, Malaysia, Republic of Mali, Islamic Republic of Mau 
ritania, Kingdom of Morocco, Republic of Niger, Oman Sultanate, Islamic 
Republic of Pakistan, State of Qatar, Kingdom of Saudi Arabia, Republic of 
Senegal, Republic of Sierra Leone, Democratic Republic of Somalia, Demo 
cratic Republic of Sudan, Syrian Arab Republic, Republic of Tunisia, Repub 
lic of Turkey, Yemen Arab Republic, meeting in Jeddah from 14 to 18 
Moharram, 1392 AH (29 February-4 March, 1972),
Referring to the Conference of the Kings and Heads of State and Govern 

ment of Islamic countries held in Rabat between 9 and 12 Rajab, 1389 (22- 
25 September, 1969);

Recalling the First Islamic Conference of Foreign Ministers held in Jeddah 
from 15 to 17 Moharram, 1390 (23-25 March, 1970) and the Second Islamic 
Conference of Foreign Ministers held in Karachi from 27 to 29 Shawal, 1390 
(26-28 December, 1970);

Convinced that their common belief constitutes a strong factor for rappro 
chement and solidarity between Islamic people;

Resolved to preserve Islamic spiritual, ethical, social and economic values, 
which will remain one of the important factors of achieving progress for man 
kind;

1 Came into force on 28 February 1973, i.e. the date by which the following 16 States, representing a simple 
majority of the States participating on the Third Islamic Conference of Foreign Ministers, had deposited their 
instrument of ratification with the General Secretariat of the Islamic Conference, in accordance with article XIV:

Date of deposit 
State of the instrument
Saudi Arabia ....................... 29 Mar. 1972
Bahrain .............^,,,.......... 29 Jun. 1972
Somalia ........................... 12 lui. 1972
Sudan............................. 31 Aug. 1972
United Arab Emirates ................ 3 Sep. 1972
Malaysia ..,..,.,,.,,. ........... . 5 Sep. 1972
Guinea ............................. - 18 Sep. 1972
Morocco........................... 19 Sep. 1972

Date of deposit 
State of the instrument
Qatar ........... ......^........... 24Oct. 1972
Pakistan ........................... 29 Oct. 1972
Jordan ............................ 19 Dec. 1972
Oman ............................. 19 Dec. 1972
Egypt ............................. 20 Dec. 1972
Libyan Arab Republic ................ 7 Jan. 1973
Afghanistan .,,.....,...,,.,.........,,... 2JFeb. 1973
Niger ............................. .28 Feb. 1973

Subsequently, the following States deposited their instrument of ratification with the General Secretariat of 
the Islamic Conference, to take effect on the date of such deposit:

1 • • ' • . Date of deposit of 
State , the instrument _
Mail.................................................................... 12Mar. 1973
Tunisia..,.,.,........,...............,............................;..... 12 Mar. 1973
Iran ..................................................................... 9 Apr. 1973

(Continuing the declarations and reservations formulated on the occasion
of the adoption of the Charter.) 

Kuwait.................................................................. 5 Jun. 1973
Senegal .................................................................. 3 Jan . 1974

13039
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112 United Nations — Treaty Series • Nations Unies — Recueil des Traités 1974

Reaffirming their commitment to the U.N. Charter and fundamental Human 
Rights, the purposes and principles of which provide the basis for fruitful 
cooperation amongst all people;

Determined to consolidate the bonds of the prevailing brotherly and spiritual 
friendship among their people, and to protect their freedom, and the common 
legacy of their civilization founded particularly on the principles of justice, tol 
eration and non-discrimination;

In their endeavour to increase human well-being, progress and freedom 
everywhere and resolved to unite their efforts in order to secure universal peace 
which ensures security, freedom and justice for their people and all people 
throughout the world;

Approve the present Charter of the Islamic Conference:

Article I. THE ISLAMIC CONFERENCE

The member States do hereby establish the organization of "The Islamic 
Conference."

Article II. OBJECTIVES AND PRINCIPLES

A) Objectives
The objectives of the Islamic Conference shall be:

1. to promote Islamic solidarity among member States;
2. to consolidate co-operation among member States in the economic, social, 

cultural, scientific and other vital fields of activities, and to carry out 
consultations among member States in international organizations;

3. to endeavour to eliminate racial segregation, discrimination and to eradicate 
colonialism in all its forms;

4. to take necessary measures to support international peace and security 
founded on justice;

5. to co-ordinate efforts for the safeguard of the Holy Places and support of the 
struggle of the people of Palestine, and help them to regain their rights and 
liberate their land;

6. to strengthen the struggle of all Moslem peoples with a view to safeguarding 
their dignity, independence and national rights; and

7. to create a suitable atmosphere for the promotion of cooperation and 
understanding among member States and other countries.

B) Principles
The member States decide and undertake that, in order to realize the objec 

tives mentioned in the previous paragraph, they shall be inspired and guided by 
the following principles:
1. Total equality between member States;
2. Respect of the right of self-determination, and non-interference in the do 

mestic affairs of member States;
13039
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3. Respect of the sovereignty, independence and territorial integrity of each 
member State;

4. Settlement of any conflict that may arise by peaceful means such as negotia 
tion, mediation, reconciliation or arbitration;

5. Abstention from the threat or use of force against the territorial integrity, 
national unity or political independence of any member State.

Article III. CONFERENCE BODIES

The Islamic Conference is composed of:
1. the Conference of Kings and Heads of State and Government;
2. the Conference of Foreign Ministers, and
3. the General Secretariat and subsidiary organs.

Article IV. CONFERENCE OF KINGS AND HEADS OF STATE

The Conference of Kings and Heads of State and Government is the su 
preme authority in the organization and holds its meetings whenever the interest 
of Moslem Nations warrants it to consider issues of vital concern to the Moslem 
world and to co-ordinate the policy of the organization accordingly.

Article V. CONFERENCE OF FOREIGN MINISTERS

Conference Sessions
1. (a) The Islamic Conference shall be convened once a year or when the 

need arises at the level of Ministers of Foreign Affairs or their officially 
accredited representatives. The sessions shall be held in any one of the member 
States;

(b) An extraordinary session may be convened at the request of any mem 
ber State or at the request of the Secretary-General, if approved by two-thirds of 
the member States. The request may be circulated to all member States in order 
to obtain the required approval; and

(c) The Conference of Foreign Ministers has the right to recommend the 
convening of a Conference of the Heads of State or Heads of Government. The 
approval can be obtained for such a Conference by circulating the request to all 
member States.

2. The Islamic Conference of Foreign Ministers shall be held for the 
following purposes:
(«) To consider the means of implementing the general policy of the Conference;
(b) To review the progress in the implementation of resolutions adopted at pre 

vious sessions;
(c-) To adopt resolutions on matters of common interest in accordance with the 

aims and objectives of the Conference set forth in this Charter;
(d) To discuss the report of the Financial Committee and approve the budget of 

the Secretariat-General;
13039
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(e) 1. The Conf rence appoints the Secretary-General;
2. The Conf rence appoints three Assistants to the Secretary-General on 

recommendation of the Secretary-General; and
3. In recommending his Assistants, the Secretary-General shall take into 

due consideration their competence, integrity and dedication to the 
Charter's objectives as well as equitable geographical distribution.

(f) To fix the date and venue of the coming Conference of Foreign Ministers; 
and

(g) To consider any issue affecting one or more of the member States whenever 
a request to that effect is made, with a view to taking appropriate measures 
in that respect.
3. Resolutions or recommendations of the Conference of Foreign Ministers 

shall be adopted by a two-thirds majority.
4. Two-thirds of the member States in any session of the Conference of 

Foreign Ministers shall form the quorum.
5. The Conference of Foreign Ministers decides the basic procedure which 

it follows and which could be followed for the Conference of Kings and Heads of 
State and Government, appoints a chairman for each session. This procedure is 
also applied in subsidiary organs set up by the Conference of Kings and Heads of 
State and Government and also by the Conference of Foreign Ministers.

Article VI. THE SECRETARIAT-GENERAL

1. The General Secretariat shall be headed by the Secretary-General 
appointed by the Conference for a period of two years beginning from the date of 
his appointment; he may be re-appointed for another period of two years only.

2. The Secretary-General shall appoint the staff of the General Secretariat 
from among nationals of member States, paying due regard to their competence 
and integrity, and in accordance with the principle of equitable geographical dis 
tribution.

3. In the performance of their duties, the Secretary-General, his Assist 
ants, or the staff of the General Secretariat, shall not seek or receive instruc 
tions from any government or authority other than the Conference. They shall 
refrain from taking any action that may be detrimental to their position as inter 
national officials responsible only to the Conference. Member States undertake 
to respect this quality and the nature of their responsibilities, and shall not seek 
to influence them in any way in the discharge of their responsibilities.

4. The Secretariat-General shall secure communications among member 
States and offer facilities for consultations and exchange of views and the dis 
semination of information that have common significance to these States.

5. The headquarters of the Secretariat-General shall be in Jeddah pending 
the liberation of "Bait UI Maqdis" (Jerusalem).

6. The General Secretariat shall follow up the implementation of the reso 
lutions and recommendations of the Conference and report back to the Con 
ference. It shall also directly supply the member States with the working papers
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and memoranda through appropriate channels, within the framework of the res 
olutions and recommendations of the Conference.

7. The General Secretariat shall prepare the meetings of the Conference 
through close collaboration with the host States on administrative and organiza 
tional matters.

8. In the light of the agreement on immunities and privileges to be 
approved by the Conference:
(«) The Conference shall enjoy, in the member States, such legal capacity, im 

munities and privileges as may be necessary for the exercise of its functions 
and the fulfilment of its objectives.

(b) Representatives of member States shall enjoy such immunities and privileges 
as may be necessary for the exercise of their functions related to the Con 
ference.

(c) The staff of the Conference shall enjoy the immunities and privileges neces 
sary for the performance of their duties as decided upon by the Conference.

Article VII. FINANCE

1. All expenses on the administration and activities of the Secretariat shall 
be borne by member States according to their national incomes.

2. The Secretariat shall administer its financial affairs according to the 
rules of procedure approved by the Conference of Foreign Ministers

3. A Standing Financial Committee shall be formed by the Conference 
from the accredited representatives of the participating States, and shall meet at 
the Headquarters of the General Secretariat. This Committee shall in conjunc 
tion with the Secretary-General, prepare and supervise the budget of the General 
Secretariat according to the regulations approved by the Conference of Foreign 
Ministers.

Article VIII. MEMBERSHIP

The Organization of the Islamic Conference is composed of the States which 
participated in the Conference of Kings and Heads of State and Government 
held in Rabat and the Foreign Ministers' Conference held in Jeddah, Karachi and 
signatory to this Charter. Every Muslim state is eligible to join the Islamic 
Conference on submitting an application expressing its desire and preparedness 
to adopt this Charter. The application shall be deposited with the General Secre 
tariat, to be brought before the Foreign Ministers' Conference at its first meeting 
after the submission of the application. Membership shall take effect as of the time 
of approval of the Conference by a two-thirds majority of the Conference 
members.

Article IX. ISLAMIC ORGANIZATIONS

The General Secretariat shall act within the framework of the present Char 
ter and with the approval of the Conference to consolidate relations between the 
Islamic Conference and the Islamic organizations of International character and
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to realize cooperation in the service of the Islamic objectives approved by this 
Charter.

Article X. WITHDRAWAL

1. Any member State may withdraw from the Islamic Conference by 
sending a written notification to the Secretariat-General, to be communicated to 
all member States.

2. The State applying for withdrawal shall be bound by its obligations until 
the end of the fiscal year during which the application of withdrawal is 
submitted. It shall also settle any other financial obligation due to the Con 
ference.

Article XI. AMENDMENT

Amendment to this Charter shall be made, if approved and ratified by a 
two-thirds majority of the member States.

Article XII. INTERPRETATION

Any dispute that may arise in the interpretation, application or implemen 
tation of any article in the present Charter shall be settled peacefully, and in all 
cases through consultations, negotiations, reconciliation or arbitration.

Article XIII. LANGUAGE

Languages of the Conference shall be Arabic, English and French. 

Article XIV. RATIFICATION

This Charter shall be approved or ratified by member States in the 
organization of the Islamic Conference in accordance with the current procedure 
in their respective countries. This Charter goes into effect as of the date of depo 
sition of the instruments of ratification with the General Secretariat by a simple 
majority of the States participating in the Third Islamic Conference of Foreign 
Ministers held in Jeddah from 14 to 18 Moharram 1392 (29 February to 4 March 
1972).
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DECLARATIONS and RESERVA- DÉCLARATIONS et RÉSERVES
TIONS formulated on the occasion formulées lors de l'adoption de la
of the adoption of the Charter Charte

CHAD TCHAD

[ARABIC TEXT — TEXTE ARABE]

"Considering the secular nature of 
the Republic of Chad, the Delegation of 
Chad to the Islamic Conference of 
Foreign Ministers registers reservation 
concerning the adoption of the Charter 
of the Conference.

"However, due to the fact that this is 
a problem which touches on the Consti 
tution of the Republic of Chad, the 
adoption and ratification of the Charter 
will be up to the National Assembly."

« La délégation du Tchad à la 3 e Con 
férence Islamique des Ministres des 
affaires étrangères formule ses réser 
ves en ce qui concerne les résolutions 
de la Conférence, vu la laïcité de la Ré 
publique du Tchad.

« Toutefois, du fait que c'est un pro 
blème qui touche la Constitution qui 
régit la République du Tchad, il appar 
tiendra à l'Assemblée nationale de dé 
cider son adoption et sa ratification. »
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INDONESIA INDONÉSIE 

[ARABIC TEXT — TEXTE ARABE]

"In his statement last Wednesday, 
the Chairman of my Delegation pro 
posed that the Conference be instituted 
as a forum of co-operation and consul 
tation where all Moslem countries will 
be in a position to fully participate. He 
gave this Assembly several reasons in 
support of his proposal. I shall not re 
peat them here. The Conference in its 
wisdom has now decided that the Is 
lamic Conference shall be constituted as 
an Organisation.

"The Republic of Indonesia is con 
stitutionally not based on any specific 
religion. It is, therefore, very difficult 
for the Republic of Indonesia to asso 
ciate itself formally—and withtout res 
ervations—with an organisation or 
grouping which is based on a specific 
religion. Accordingly, while at this stage 
not being in a position to associate itself 
as a full member, the Republic of Indo-

13039

« Dans l'allocution qu'il a prononcée 
le mercredi dernier le chef de ma délé 
gation a suggéré que la Conférence soit 
constituée sous forme d'un organe 
d'entraide et de conseil de façon à ce 
que tous les pays musulmans puissent y 
participer entièrement en donnant aux 
mernbres de' la Conférence plusieurs 
causés pour, appuyer sa suggestion. Je 
ne reviendrai pas sur cela. La Confé- 
rencg ^ décidé que la Conférence Isla- 
mîqng soit constituée comme une orga 
nisation,

« Statutairement la République de 
l'Indonésie n'est pas constituée sur une 
religion déterminée. Il est donc difficile 
à l'Indonésie de s'attacher officielle 
ment, et sans réserve, à une organisa 
tion ou un organe basé sur une religion 
déterminée. Pour cela, et malgré que 
l'Indonésie, dans cette phase, n'est pas 
en position lui permettant l'intégration 
comme membre effectif, elle continuera
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nesia will continue its participation in 
the work of the Conference in the quai- 
ity of a participating Country, to the full 
extent it is consistent with its Constitu- 
tion. Furthermore, my Delegation be- 
lieves that decisions, of the Conference 
are to be taken by consensus and have 
a recommendative authority."

à participer aux activités de la Confé- 
rence en qualité de pays membre. En 
plus de cela, ma délégation pense que 
les résolutions de la Conférence doi- 
vent être prises à l'unanimité, et qu'elle 
a le droit de vote. »

IRAN IRAN

[ARABIC TEXT — TEXTE ARABE]
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" 1. Charter of the Islamic Conference

a) In view of the deletion of arti 
cle XII designed to establish in clear 
terms that there shall exist no conflict 
between the present Charter and the 
Charter of the United Nations, and 
basing itself on the provision of Arti 
cle 103 of the Charter of the United 
Nations, the Government of Iran wishes 
to confirm that any obligation that it 
might assume as a result of the ratifica 
tion of the Charter of the Islamic Con 
ference shall be subject to, and not in 
variance with, its rights and obligations 
under the Charter of the United Na 
tions. In the case of a conflict between 
the Charter of the Islamic Conference 
and the Charter of the United Nations, 
its obligations under the latter shall 
prevail.

b) Decisions and recommendations 
that may be adopted by the Conference 
on the basis of the principles and objec 
tives of the Conference as inscribed in 
the present Charter, shall be acceptable 
in so far as they are consistent with, 
and fall within the scope of the recom 
mendations and decisions of the appro 
priate organs of the United Nations.
"2. Decisions and recommendations 

of the Third Session of the Islamic 
Conference of Foreign Ministers

The reservation mentioned in (b) 
above also applies to all decisions and 
recommendations adopted by the Third 
Session of the Islamic Conference of 
Foreign Ministers."

« 1. La Charte de la Conférence Isla 
mique

a) Vu l'abrogation de l'article 12 visant 
à éviter toute contradiction entre la 
Charte actuelle et celle des Nations 
Unies, et sur les bases du texte de l'Arti 
cle 103 de la Charte des Nations Unies, 
le Gouvernement d'Iran désire préciser 
que toute obligation qui lui incombe ré 
sultant de l'approbation de la Charte de 
la Conférence Islamique, doit compatir 
et non aller contre ses droits et ses obli 
gations conformément à la Charte des 
Nations Unies. En cas de différence 
entre la Charte de la Conférence Isla 
mique et celle des Nations Unies, la 
priorité sera donnée à ses obligations 
conformément à la Charte des Nations 
Unies.

b) Les décisions et recommandations 
qui seraient prises par la Conférence 
sur la base des fondements et des buts 
de la Conférence tels qu'ils figurent 
dans la Charte actuelle seront admissi 
bles tant qu'ils sont conformes et ne 
sortent pas du domaine des recomman 
dations et décisions des organes des 
Nations Unies.
« 2. Décisions et Recommandations 

de la 31-' Conférence Islamique 
des Ministres des affaires étran 
gères

La réserve formulée en h ci-dessus 
indiquée s'applique à toutes les déci 
sions et recommandations prises par la 
y Conférence Islamique des Ministres 
des affaires étrangères. »
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LEBANON LIBAN 

[ARABIC TEXT — TEXTE ARABE]
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"Lebanon expresses its reservations 
to all provisions which are contradic 
tory with its constitution, law, regula 
tions and political realities.

"Moreover, Lebanon expresses the 
same reservations in relation to the 
International Islamic News Agency, 
concerning its future activities which 
may be contradictory with Lebanon's 
Constitution, laws and political re 
alities.

"All resolutions, recommendations 
and communications emanating from 
the Conference will be valid as far as 
they are accepted explicitly by the 
Lebanese Government and upon offi 
cial notification of this acceptance to 
the General Secretariat."

« Le Liban formule ses réserves 
quant à toutes les dispositions de la 
Charte qui sont en contradiction avec 
sa Constitution, ses lois, ses règlements 
et ses réalités politiques.

« De plus le Liban émet les mêmes 
réserves en ce qui concerne l'Agence 
Islamique internationale d'Informa- 

, tion, en ce qui concerne ses activités 
futures qui seraient en contradiction 
avec sa Constitution, ses lois, et ses 
réalités politiques.

« Toutes les résolutions, recomman 
dations et communiqués émanant de la 
Conférence seront applicables dans la 
mesure de leur acceptation expresse 
par le Gouvernement libanais et après 
signification officielle de cette accepta 
tion au Secrétariat général. »
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TURKEY TURQUIE 

[ARABIC TEXT — TEXTE ARABE]
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"In the present work of drafting the 
Charter we trust that the constitutional 
position of a number of participants like 
ourselves will be taken into considera 
tion . . . When the Charter takes its 
final shape, my Delegation will take 
note of it and will submit it to my Gov 
ernment for a closer examination as to 
what degree we may constitutionally 
comply with the obligations financial 
and otherwise, which will devolve from 
it ... As for the Resolutions, recom 
mendations and communications made 
by the Conference, I would like to refer 
to the reservations made by this Dele 
gation during the previous Conferences 
of Rabat, Jeddah and Karachi."

« Dans la forme actuelle de la Charte 
nous sommes certains que la situation 
statutaire de plusieurs des participants 
comme nous sera prise en considéra 
tion. Lorsque la Charte aura pris sa 
forme finale, ma délégation s'y intéres 
sera et la présentera à mon Gouverne 
ment pour étude plus détaillée pour sa 
voir jusqu'où nous pouvons tenir les 
obligations financières et autres con 
formément à notre Statut. Quant aux 
décisions, recommandations et com 
muniqués pris par la Conférence, je 
voudrais signaler la réserve formulée 
par cette délégation au cours des pré 
cédentes conférences à Rabat, Djeddah 
et Karachi. »
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Charter of the 
Organisation of Islamic Cooperation 

In the name of Allah, the most Compassionate, the most Merciful 

Preamble 

 We the Member States of the Organisation of Islamic Cooperation, 
determined: 

to acknowledge the Conference of Kings, Heads of State and Government of 
the Member States convened  in Rabat from 9 to 12 Rajab, 1389 H, 
corresponding to 22 to 25 September 1969, as well as the Conference of 
Foreign Ministers held in Jeddah from 14 to 18 Muharram 1392 H 
corresponding to 29 February to 4 March 1972; 

to be guided by the noble Islamic values of unity and fraternity, and affirming 
the essentiality of promoting and consolidating the unity and solidarity among 
the Member States in securing their common interests at the international 
arena; 

to adhere our commitment to the principles of the United Nations Charter, the 
present Charter and International Law; 

to preserve and promote the lofty Islamic values of peace, compassion, 
tolerance, equality, justice and human dignity; 

  
 to endeavour to work for revitalizing Islam’s pioneering role in the world 

while ensuring sustainable development, progress and prosperity for the 
peoples of Member States; 

  
 to enhance and strengthen the bond of unity and solidarity among the Muslim 

peoples and Member States; 

 to respect, safeguard and defend the national sovereignty, independence and 
territorial integrity of all Member States; 

 to contribute to international peace and security, understanding and dialogue 
among civilizations, cultures and religions and promote and encourage 
friendly relations and good neighbourliness, mutual respect and cooperation; 
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 to promote human rights and fundamental freedoms, good governance, rule of 
law, democracy and accountability in Member States in accordance with their 
constitutional and legal systems; 

 to promote confidence and encourage friendly relations, mutual respect and 
cooperation between Member States and other States; 

 to foster noble Islamic values concerning moderation, tolerance, respect for 
diversity, preservation of Islamic symbols and common heritage and to defend 
the universality of Islamic religion;  

 to advance the acquisition and popularization of knowledge in consonance 
with the lofty ideals of Islam to achieve intellectual excellence;  

 to promote cooperation among Member States to achieve sustained 
socioeconomic development for effective integration in the global economy, in 
conformity with the principles of partnership and equality;  

 to preserve and promote all aspects related to environment for present and 
future generations;  

  to respect the right of self-determination, non-interference in the domestic 
affairs, sovereignty, independence and territorial integrity of each Member 
State;  

  
 to support the struggle of the Palestinian people, who are presently under 

foreign occupation, and to empower them to attain their inalienable rights, 
including the right to self-determination, and to establish their sovereign state 
with Al-Quds Al-Sharif as its capital, while safeguarding its historic and 
Islamic character, and the holy places therein; 

 to safeguard and promote the rights of women and their participation in all 
spheres of life, in accordance with the laws and legislation of Member States; 

 to create conducive conditions for sound upbringing of Muslim children and 
youth, and to inculcate in them Islamic values through education for 
strengthening their cultural, social, moral and ethical ideals;  

 to assist Muslim minorities and communities outside the Member States to 
preserve their dignity, cultural and religious identity;  

  to uphold the objectives and principles of the present Charter, the Charter of 
the United Nations and international law as well as international humanitarian 
law while strictly adhering to the principle of non-interference in matters 
which are essentially within the domestic jurisdiction of any State; 
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to strive to achieve good governance at the international level and the 
democratization of the international relations based on the principles of 
equality and mutual respect among States and non-interference in matters 
which are within their domestic jurisdiction;  

 Have resolved to cooperate in achieving these goals and agreed 
to the present amended Charter.  

CHAPTER I 

Objectives and Principles 

Article 1 

The objectives of the Organisation of Islamic Cooperation shall be:  

1. To enhance and consolidate the bonds of fraternity and solidarity among the 
Member States;  

2. To safeguard and protect the common interests and support the legitimate 
causes of the Member States and coordinate and unify the efforts of the 
Member States in view of the challenges faced by the Islamic world in 
particular and the international community in general; 

    
3. To respect the right of self-determination and non-interference in the domestic 

affairs, the sovereignty, independence and territorial integrity of each Member 
State; 

4. To support the restoration of complete sovereignty and territorial integrity of 
any Member State under occupation, as a result of aggression, on the basis of 
international law and cooperation with the relevant international and regional 
organisations; 

5. To ensure active participation of the Member States in the global political, 
economic and social decision-making processes to secure their common 
interests; 

6. To promote inter-state relations based on justice, mutual respect and good 
neighbourliness to ensure global peace, security and harmony; 

7. To reaffirm its support for the rights of peoples as stipulated in the UN Charter 
and international law;  
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8. To support and empower the Palestinian people to exercise their right to self-
determination and establish their sovereign State with Al-Quds Al-Sharif as its 
capital, while safeguarding its historic and Islamic character as well as the 
Holy places therein;   

9. To strengthen intra-Islamic economic and trade cooperation; in order to 
achieve economic integration leading to the establishment of an Islamic 
Common Market;  

10. To exert efforts to achieve sustainable and comprehensive human development 
and economic well-being in the Member States;  

11. To disseminate, promote and preserve the Islamic teachings and values based 
on moderation and tolerance, promote Islamic culture and safeguard Islamic 
heritage;  

12. To protect and defend the true image of Islam, to combat defamation of Islam 
and encourage dialogue among civilisations and religions; 

13. To enhance and develop science and technology and encourage research and 
cooperation among Member States in these fields; 

14. To promote and to protect human rights and fundamental freedoms including 
the rights of women, children, youth, elderly and people with special needs as 
well as the preservation of Islamic family values; 

15. To emphasize, protect and promote the role of the family as the natural and 
fundamental unit of society;  

16. To safeguard the rights, dignity and religious and cultural identity of Muslim 
communities and minorities in non-Member States; 

17. To promote and defend unified position on issues of common interest in the 
international fora;  

18. To cooperate in combating terrorism in all its forms and manifestations, 
organised crime, illicit drug trafficking, corruption, money laundering and 
human trafficking; 

19. To cooperate and coordinate in humanitarian emergencies such as natural 
disasters; 

20. To promote cooperation in social, cultural and information fields among the 
Member States.  

Article 2 

The Member States undertake that in order to realize the objectives in Article 1, they 
shall be guided and inspired by the noble Islamic teachings and values and act in 
accordance with the following principles:  
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1. All Member States commit themselves to the purposes and principles of the 
United Nations Charter; 

2. Member States are sovereign, independent and equal in rights and obligations; 

3. All Member States shall settle their disputes through peaceful means and 
refrain from use or threat of use of force in their relations; 

4.  All Member States undertake to respect national sovereignty, independence 
and territorial integrity of other Member States and shall refrain from 
interfering in the internal affairs of others; 

5. All Member States undertake to contribute to the maintenance of international 
peace and security and to refrain from interfering in each other’s internal 
affairs as enshrined in the present Charter, the Charter of the United Nations, 
international law and international humanitarian law; 

6. As mentioned in the UN Charter, nothing contained in the present Charter 
shall authorize the Organisation and its Organs to intervene in matters which 
are essentially within the domestic jurisdiction of any State or related to it; 

7.  Member States shall uphold and promote, at the national and international 
levels, good governance, democracy, human rights and fundamental freedoms, 
and the rule of law; 

8. Member States shall endeavour to protect and preserve the environment.   

CHAPTER II 

Membership 

Article 3 

1.  The Organisation is made up of 57 States member of the Organisation of 
Islamic Cooperation and other States which may accede to this Charter in 
accordance with Article 3 paragraph 2. 

2. Any State, member of the United Nations, having Muslim majority and 
abiding by the Charter, which submits an application for membership may 
join the Organisation if approved by consensus only by the Council of Foreign 
Ministers on the basis of the agreed criteria adopted by the Council of Foreign 
Ministers. 

3. Nothing in the present Charter shall undermine the present Member States’ 
rights or privileges relating to membership or any other issues.  
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Article 4 

1.  Decision on granting Observer status to a State, member of the United 
Nations, will be taken by the Council of Foreign Ministers by consensus only 
and on the basis of the agreed criteria by the Council of Foreign Ministers. 

2.  Decision on granting Observer status to an international organisation will be 
taken by the Council of Foreign Ministers by consensus only and on the basis 
of the agreed criteria by the Council of Foreign Ministers. 

CHAPTER III 

Organs 

Article 5  

The Organs of the Organisation of Islamic Cooperation shall consist of: 

1. Islamic Summit 
  2. Council of Foreign Ministers 
   3. Standing Committees 

4. Executive Committee 
5. International Islamic Court of Justice 

  6. Independent Permanent Commission of Human Rights  
 7. Committee of Permanent Representatives 
 8. General Secretariat 

9. Subsidiary Organs 
10. Specialized Institutions 
11. Affiliated Institutions 

  
CHAPTER IV 

Islamic Summit 

Article 6 

The Islamic Summit is composed of Kings and Heads of State and Government of 
Member States and is the supreme authority of the Organisation.  

Article 7 

The Islamic Summit shall deliberate, take policy decisions and provide guidance on 
all issues pertaining to the realization of the objectives as provided for in the Charter 
and consider other issues of concern to the Member States and the Ummah.  

Article 8 
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1. The Islamic Summit shall convene every two years in one of the Member States.  

2. The Preparation of the Agenda and all necessary arrangements for the convening 
of the Summit will be done by the Council of Foreign Ministers with the 
assistance of the General Secretariat. 

Article 9 
  
Extraordinary Sessions will be held, whenever the interests of Ummah warrant it, to 
consider matters of vital importance to the Ummah and coordinate the policy of the 
Organisation accordingly. An Extraordinary Session may be held at the 
recommendation of the Council of Foreign Ministers or on the initiative of one of the 
Member States or the Secretary-General, provided that such initiative obtains the 
support of simple majority of the Member States.  

CHAPTER V 

Council of Foreign Ministers 

Article 10 

1. The Council of Foreign Ministers shall be convened once a year in one of the 
Member States.  

2. An Extraordinary Session of the Council of Foreign Ministers may be convened at 
the initiative of any Member State or of the Secretary-General if such initiative is 
approved by a simple majority of the Member States. 

3. The Council of Foreign Ministers may recommend convening other sectorial 
Ministerial meetings to deal with the specific issues of concern to the Ummah. 
Such meetings shall submit their reports to the Islamic Summit and the Council of 
Foreign Ministers. 

4. The Council of Foreign Ministers shall consider the means for the implementation 
of the general policy of the Organisation by: 

a. Adopting decisions and resolutions on matters of common interest in 
the implementation of the objectives and the general policy of the 
Organisation; 

b. Reviewing progress of the implementation of the decisions and 
resolutions adopted at the previous Summits and Councils of Foreign 
Ministers; 

c.  Considering and approving the programme, budget and other financial 
and administrative reports of the General Secretariat and Subsidiary 
Organs; 
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d. Considering any issue affecting one or more Member States whenever 

a request to that effect by the Member State concerned is made with a 
view to taking appropriate measures in that respect; 

e. Recommending to establish any new organ or committee; 

f.  Electing the Secretary General and appointing the Assistant Secretaries 
General in accordance with Articles 16 and 18 of the Charter 
respectively; 

g. Considering any other issue it deems fit. 

CHAPTER VI  

Standing Committees 

Article 11 

1. In order to advance issues of critical importance to the Organisation and its 
Member States, the Organisation has formed the following Standing 
Committees:  

  
i. Al Quds Committee;  

ii. Standing Committee for Information and Cultural Affairs 
(COMIAC); 

iii.  Standing Committee for Economic and Commercial 
Cooperation (COMCEC); and 

iv.  Standing Committee for Scientific and Technological 
Cooperation (COMSTECH). 

2. The Standing Committees are chaired by Kings and Heads of State and 
Government and are established in accordance with decisions of the Summit 
or upon the recommendation of the Council of Foreign Ministers and the 
membership of such Committees. 

CHAPTER VII 

Executive Committee 

Article 12 

The Executive Committee is comprised of the Chairmen of the current, preceding and 
succeeding Islamic Summits and Councils of Foreign Ministers, the host country of 
the Headquarters of the General Secretariat as well as the Secretary-General as an 
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exofficio member. The Meetings of the Executive Committee shall be conducted 
according to its Rules of Procedure. 

CHAPTER VIII 

 Committee of Permanent Representatives 

Article 13 

The prerogatives and modes of operation of the Committee of Permanent 
Representatives shall be defined by the Council of Foreign Ministers. 

CHAPTER IX 

International Islamic Court of Justice 

Article 14 

The International Islamic Court of Justice established in Kuwait in 1987 shall, upon 
the entry into force of its Statute, be the principal judicial organ of the Organisation.  

CHAPTER X 

Independent Permanent Commission on Human Rights 

Article 15 

The Independent Permanent Commission on Human Rights shall promote the civil, 
political, social and economic rights enshrined in the organisation’s covenants and 
declarations and in universally agreed human rights instruments, in conformity with 
Islamic values.  

CHAPTER XI 

General Secretariat 

Article 16 

The General Secretariat shall comprise a Secretary-General, who shall be the Chief 
Administrative Officer of the Organisation and such staff as the Organisation requires. 
The Secretary-General shall be elected by the Council of Foreign Ministers for a 
period of five years, renewable once only. The Secretary-General shall be elected 
from among nationals of the Member States in accordance with the principles of 
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equitable geographical distribution, rotation and equal opportunity for all Member 
States with due consideration to competence, integrity and experience. 

Article 17 

The Secretary General shall assume the following responsibilities: 

a. Bring to the attention of the competent organs of the Organisation matters 
which, in his opinion, may serve or impair the objectives of the Organisation; 

b. Follow-up the implementation of decisions, resolutions and recommendations 
of the Islamic Summits, and Councils of Foreign Ministers and other 
Ministerial meetings; 

c. Provide the Member States with working papers and memoranda, in 
implementation of the decisions, resolutions and recommendations of the 
Islamic Summits and the Councils of Foreign Ministers; 

d. Coordinate and harmonize, the work of the relevant Organs of the 
Organisation; 

e. Prepare the programme and the budget of the General Secretariat; 

f. Promote communication among Member States and facilitate consultations 
and exchange of views as well as the dissemination of information that could 
be of importance to Member States; 

g. Perform such other functions as are entrusted to him by the Islamic Summit or 
the Council of Foreign Ministers; 

h. Submit annual reports to the Council of Foreign Ministers on the work of the 
Organisation. 

Article 18 

1.  The Secretary-General shall submit nominations of Assistant Secretaries 
General to the Council of Foreign Ministers, for appointment, for a period of 
five years in accordance with the principle of equitable geographical 
distribution and with due regard to the competence, integrity and dedication to 
the objectives of the Charter. One post of Assistant Secretary General shall be 
devoted to the cause of Al-Quds Al-Sharif and Palestine with the 
understanding that the State of Palestine shall designate its candidate. 

2. The Secretary-General may, for the implementation of the resolutions and 
decisions of the Islamic Summit and the Council of Foreign Ministers, appoint 
Special Representatives. Such appointments along with mandates of the 
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Special Representatives shall be made with the approval of the Council of 
Foreign Ministers. 

3. The Secretary-General shall appoint the staff of the General Secretariat from 
among nationals of Member States, paying due regard to their competence, 
eligibility, integrity and gender in accordance with the principle of equitable 
geographical distribution. The Secretary-General may appoint experts and 
consultants on temporary basis. 

Article 19 

In the performance of their duties, the Secretary-General, Assistant Secretaries 
General and the staff of the General Secretariat shall not seek or accept instructions 
from any government or authority other than the Organisation. They shall refrain from 
taking any action that may be detrimental to their position as international officials 
responsible only to the Organisation. Member States shall respect this exclusively 
international character, and shall not seek to influence them in any way in the 
discharge of their duties. 

Article 20 

The General Secretariat shall prepare the meetings of the Islamic Summits and the 
Councils of Foreign Ministers in close cooperation with the host country insofar as 
administrative and organizational matters are concerned. 

Article 21 

The Headquarters of the General Secretariat shall be in the city of Jeddah until the 
liberation of the city of Al-Quds so that it will become the permanent Headquarters of 
the Organisation. 

CHAPTER XII 

Article 22 

The Organisation may establish Subsidiary Organs, Specialized Institutions and grant 
affiliated status, after approval of the Council of Foreign Ministers, in accordance 
with the Charter. 

Subsidiary Organs 
  

Article 23 
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Subsidiary organs are established within the framework of the Organisation in 
accordance with the decisions taken by the Islamic Summit or Council of Foreign 
Ministers and their budgets shall be approved by the Council of Foreign Ministers. 

CHAPTER XIII 

Specialized Institutions  

Article 24  

Specialized institutions of the Organisation are established within the framework of 
the Organisation in accordance with the decisions of the Islamic Summit or Council 
of Foreign Ministers. Membership of the specialized institutions shall be optional and 
open to members of the Organisation. Their budgets are independent and are 
approved by their respective legislative bodies stipulated in their Statute. 

Affiliated Institutions 

Article 25 

Affiliated institutions are entities or bodies whose objectives are in line with the 
objectives of this Charter, and are recognized as affiliated institutions by the Council 
of Foreign Ministers. Membership of the institutions is optional and open to organs 
and institutions of the Member States. Their budgets are independent of the budget of 
the General Secretariat and those of subsidiary organs and specialized institutions. 
Affiliated institutions may be granted observer status by virtue of a resolution of the 
Council of Foreign Ministers. They may obtain voluntary assistance from the 
subsidiary organs or specialized institutions as well as from Member States. 

CHAPTER XIV 

Cooperation with Islamic and other Organizations 

Article 26 

The Organisation will enhance its cooperation with the Islamic and other 
Organizations in the service of the objectives embodied in the present Charter.  

CHAPTER XV 
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Peaceful Settlement of Disputes 

Article 27 

The Member States, parties to any dispute, the continuance of which may be 
detrimental to the interests of the Islamic Ummah or may endanger the maintenance 
of international peace and security, shall seek a solution by good offices, negotiation, 
enquiry, mediation, conciliation, arbitration, judicial settlement or other peaceful 
means of their own choice. In this context good offices may include consultation with 
the Executive Committee and the Secretary-General. 

Article 28 

The Organisation may cooperate with other international and regional organisations 
with the objective of preserving international peace and security, and settling disputes 
through peaceful means. 

CHAPTER XVI 

Budget & Finance 

Article 29 

1. The budget of the General Secretariat and Subsidiary Organs shall be borne by 
Member States proportionate to their national incomes. 

2. The Organisation may, with the approval of the Islamic Summit or the Council 
of Foreign Ministers, establish special funds and endowments (waqfs) on 
voluntary basis as contributed by Member States, individuals and 
Organisations.These funds and endowments shall be subjected to the 
Organisation’s financial system and shall be audited by the Finance Control 
Organ annually. 

Article 30 

The General Secretariat and subsidiary organs shall administer their financial affairs 
according to the Financial Rules of Procedure approved by the Council of Foreign 
Ministers. 

Article 31 
  
1. A Permanent Finance Committee shall be set up by the Council of Foreign 

Ministers from the accredited representatives of the participating Member 
States which shall meet at the Headquarters of the Organisation to finalize the 
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programme and budget of the General Secretariat and its subsidiary organs in 
accordance with the rules approved by the Council of Foreign Ministers. 

2.  The Permanent Finance Committee shall present an annual report to the 
Council of Foreign Ministers which shall consider and approve the 
programme and budget. 

3. The Finance Control Organ comprising financial/auditing experts from the 
Member States shall undertake the audit of the General Secretariat and its 
subsidiary organs in accordance with its internal rules and regulations.   

CHAPTER XVII 

Rules of Procedure and Voting 

Article 32 

1. The Council of Foreign Ministers shall adopt its own rules of procedure. 

2.      The Council of Foreign Ministers shall recommend the rules of procedures of 
the Islamic Summit. 

3. The Standing Committees shall establish their own respective rules of 
procedure. 

Article 33 

1. Two-third of the Member States shall constitute the quorum for the meetings 
of the Organisation of Islamic Cooperation. 

2. Decisions shall be taken by consensus. If consensus cannot be obtained, 
decision shall be taken by a two-third majority of members present and voting 
unless otherwise stipulated in this Charter. 

CHAPTER XVIII 

Final Provisions 

Privileges and Immunities 

Article 34 

1. The Organisation shall enjoy in the Member States, immunities and privileges 
as necessary for the exercise of its functions and the fulfilment of its 
objectives. 
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2. Representatives of the Member States and officials of the Organisation shall 
enjoy such privileges and immunities as stipulated in the Agreement on 
Privileges and Immunities of 1976. 

3. The staff of the General Secretariat, subsidiary organs and specialised 
institutions shall enjoy privileges and immunities necessary for the 
performance of their duties as may be agreed between the Organisation and 
host countries. 

4. A Member State which is in arrears in the payment of its financial 
contributions to the Organization shall have no vote in the Council of Foreign 
Ministers if the amount of its arrears equals or exceeds the amount of the 
contributions due from it for the preceding two full years. The Council may, 
nevertheless, permit such a Member to vote if it is satisfied that the failure to 
pay is due to conditions beyond the control of the Member.   

Withdrawal 

Article 35 

1. Any Member State may withdraw from the Organisation by notifying the 
Secretary-General one year prior to its withdrawal. Such a notification shall be 
communicated to all Member States. 

2. The State applying for withdrawal shall be bound by its financial obligations 
until the end of the fiscal year during which the application for withdrawal is 
submitted. It shall also settle any other financial dues it owes to the 
Organisation. 

Amendments 

Article 36 

Amendments to the present Charter shall take place according to the following 
procedure: 

a.  Any Member State may propose amendments to the present Charter to 
the Council of Foreign Ministers; 

b.  When approved by two-third majority of the Council of Foreign 
Ministers and ratified by a two-third majority of the Member States, it 
shall come into force. 

Interpretation 

Article 37 
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1. Any dispute that may arise in the interpretation, application or implementation 
of any Article in the present Charter shall be settled cordially, and in all cases 
through consultation, negotiation, reconciliation or arbitration; 

2. The provisions of this Charter shall be implemented by the Member States in 
conformity with their constitutional requirements. 

Article 38 

Languages of the Organisation shall be Arabic, English and French. 

Transitional Arrangement 

Ratification and Entry into Force 

Article 39 

1.  This Charter shall be adopted by the Council of Foreign Ministers by two-
third majority and shall be open for signature and ratification by Member 
States in accordance with the constitutional procedures of each Member State. 

2. The instruments of ratification shall be deposited with the Secretary General 
of the Organisation of Islamic Cooperation. 

3- This Charter replaces the Charter of the Organisation of the Islamic 
Conference which was registered in conformity with Article 102 of the Charter 
of the United Nations on February 1, 1974.  

Done at the city of Dakar (Republic of Senegal), the Seventh day of Rabi Al-Awal, 
One Thousand Four Hundred and Twenty-nine Hijra, corresponding to Fourteenth 
day of March Two Thousand and Eight. 

This charter has been registered with the United Nations in conformity with Article 
102 of the Charter of United Nations on 22 June 2017. 
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Endnotes 

1. The emblem of the Organization was changed in accordance with resolution 
5/38-ORG. 

2. The name of the OIC was changed pursuant to resolution 4/38-ORG. 
3. The first para of Article 8 was amended as follows, “The Islamic Summit shall 

convene every two years in one of the Member States”, instead of 3 years, by 
virtue of resolution 3/44-ORG. The amendment shall enter into force after the 
ratification of two thirds of the Member States. 
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Case concerning the delimitation of the Continental Shelf between the United 
Kingdom of Great Britain and Ireland, and the French Republic, Decision of 
30 June 1977, UN Reports of International Arbitral Awards, vol. XVIII, p. 40 
[extract] 

Available at: 

https://legal.un.org/riaa/cases/vol_XVIII/3-413.pdf 
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Channel Tunnel Group Limited and France-Manche S.A. v. United Kingdom 
and France, Permanent Court of Arbitration Case No. 2003-06, Partial Award, 
30 January 2007 [extract] 

Available at: 

https://pcacases.com/web/sendAttach/487 

French version available at: 

https://pcacases.com/web/sendAttach/488 
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IN THE MATTER OF AN ARBITRATION BEFORE A TRIBUNAL CONSTITUTED IN ACCORDANCE 

WITH ARTICLE 19 OF THE TREATY BETWEEN THE FRENCH REPUBLIC AND THE UNITED 

KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND CONCERNING THE CONSTRUCTION 

AND OPERATION BY PRIVATE CONCESSIONAIRES OF A CHANNEL FIXED LINK SIGNED AT 

CANTERBURY ON 12 FEBRUARY 1986

- BETWEEN -

1. THE CHANNEL TUNNEL GROUP LIMITED 

2. FRANCE-MANCHE S.A. 

- AND - 

1. THE SECRETARY OF STATE FOR TRANSPORT OF THE GOVERNMENT 
OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 

2. LE MINISTRE DE L’ÉQUIPEMENT, DES TRANSPORTS, DE 
L’AMÉNAGEMENT DU TERRITOIRE, DU TOURISME ET DE LA MER DU 

GOUVERNEMENT DE LA RÉPUBLIQUE FRANÇAISE 

PARTIAL AWARD

The Arbitral Tribunal: 

Professor James Crawford SC, Chairman 

Maître L. Yves Fortier CC QC 

H.E. Judge Gilbert Guillaume 

The Rt. Hon. Lord Millett 

Mr Jan Paulsson 

Registry:

Permanent Court of Arbitration 

30 January 2007 
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AGENTS, COUNSEL AND OTHER REPRESENTATIVES OF THE PARTIES 
 
Eurotunnel France 

Mr Matthew Weiniger, Herbert Smith LLP, 
Agent, Counsel and Advocate;  

Professor Christopher Greenwood, CMG, QC, 
Counsel and Advocate;  

Maître François-Henri Briard, Delaporte Briard 
Trichet, Counsel and Advocate; 

Maître Emmanuelle Cabrol, Herbert Smith LLP, 
Counsel and Advocate; 

Maître Jean-Pierre Boivin, Cabinet Boivin, 
Counsel; 

Maître Malik Memlouk, Cabinet Boivin, 
Counsel; 

Maître Corentin Chevallier, Cabinet Boivin, 
Counsel; 

Mr Matthew Page, Herbert Smith LLP, Counsel; 

Ms Joanne Greenaway, Herbert Smith LLP, 
Counsel; 

Mr Oliver Jones, Herbert Smith LLP, Counsel; 

Mr Milo Molfa, Herbert Smith LLP, Assistant-
Counsel; 

Mr Jean-Alexis Souvras, General Counsel, 
Eurotunnel; 

Mr David Marteau, Legal Affairs Department, 
Eurotunnel. 

Mr Jean-Luc Florent, Deputy Legal Director at 
the Ministry of Foreign Affairs, Agent;  

Mr Alain Pellet, Professor at the University of 
Paris X-Nanterre, member and former Chairman 
of the International Law Commission of the 
United Nations, Counsel and Advocate;  

Mr Mathias Forteau, Professor of Law at the 
University of Lille 2, Counsel and Advocate;  

Mr Pierre Bodeau-Livinec, Legal Affairs 
Department, Ministry of Foreign Affairs, 
Deputy-Agent;  

Mr Jean-Pierre Ghuysen, Inspecteur général des 
transports et des travaux publics, President of the 
French Delegation to the Intergovernmental 
Commission on the Channel Tunnel, Expert-
Counsel;  

Mr Arnaud Tournier, Chargé de mission, 
General Secretariat for the Channel Tunnel, 
Expert-Counsel;  

Mr Franck Latty, Doctor of Law, Chargé de 
mission, General Secretariat for the Channel 
Tunnel, Expert-Counsel. 

 

United Kingdom 
Mr Christopher A. Whomersley, Deputy Legal 
Adviser, Foreign and Commonwealth Office, 
Agent;  

Mr K. Akbar Khan, First Secretary, British 
Embassy, The Hague, Deputy Agent; 

Mr David Anderson QC, Counsel;  

Mr Samuel Wordsworth, Counsel;  

Ms Jessica Wells, Counsel;  

Mr John Henes, former Chairman, UK 
Delegation to the Intergovernmental Commission 
on the Channel Tunnel;  

Ms Deborah Phelan, Department of Transport;  

Mr Michael Harakis, Department of Transport. 
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they are – can however lead to difficulties in particular contexts. A great deal depends 

on the specific language of the instruments from which the tribunal derives its authority, 

and the source of the rights and obligations in issue. In the present case, the principal 

issue is not the law to be applied by the Tribunal, but the source of the Parties’ rights 

and obligations. As the Tribunal has already observed, this question is expressly dealt 

with by Clause 41.1. 

135. In the present case, three questions need to be distinguished:

(1) Was there a “dispute” between the Claimants and either or both Respondents 

which existed at the time of the Request? 

(2) As to any such dispute, have the Claimants presented claims falling within the 

scope of Clause 40.1 of the Concession Agreement? 

(3) Does the fact that certain proceedings were or could have been brought before 

another forum pursuant to Clause 41.4 of the Concession Agreement affect the 

present Tribunal’s capacity to deal with the claims? 

In answering these questions the Tribunal will apply the standard articulated in the Oil 

Platforms case, and since adopted by other international tribunals.88 In other words it is 

necessary to ask whether the breaches pleaded by the Claimants do or do not fall within 

the provisions of the Concession Agreement from which alone the Tribunal’s 

jurisdiction derives. 

1. Was there a “dispute” between the Claimants and the Respondents as to each 
of the claims? 

136. It must first be observed that, although the Claimants put forward the Sangatte claim 

and the SeaFrance claim as part of a single dispute, in truth the two are entirely distinct. 

They involve different acts or omissions of the Respondents, as well as different 

provisions of the Concession Agreement and (to the extent they may be applicable) also 

different rules of international law. Questions of jurisdiction and admissibility have to 

be separately considered with regard to each of them. 

88 Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, ICJ Reports 
1996, 803, 810 (para. 16). See also Case concerning Legality of Use of Force (Yugoslavia v. Belgium),
ICJ Reports 1999, 124, 137 (para. 38); and in other tribunals, e.g. United Parcel Service of America Inc. 
v. Government of Canada (2002) 7 ICSID Reports 285, 296-7; SGS Société Générale de Surveillance SA 
v. Republic of the Philippines (2004) 8 ICSID Reports 515, 523-4. 
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137. Clause 40.1 of the Concession Agreement refers to “[a]ny dispute between the 

Concessionaires or either of them and the Principals or either of them relating to this 

Agreement” (« tout différend relatif à l’application de la Concession survenant entre les 

Concessionnaires... et les Concédants »). Thus it covers disputes which had arisen at the 

time of the Request, which is dated 17 December 2003. 

138. There is no doubt that there was a subsisting dispute between the Claimants and the 

Respondents concerning the various aspects of the Sangatte claim. The Concessionaires 

wrote to the Governments and to the IGC on 17 March 2003 and on 26 March 2003 

respectively seeking to commence negotiations with a view to finding a possible 

resolution to their claims in relation to the clandestine migrant phenomenon. The IGC 

replied on 11 June 2003 indicating that it was unable to respond favourably to this 

request.

139. No such formal step was taken with respect to the SeaFrance claim. It might be said that 

the actions of France or of French public sector entities were not the specific 

responsibility of the IGC and that a different approach to this issue might reasonably 

have been taken. But the IGC’s terms of reference under Article 10 of the Treaty are 

broad and it could certainly have considered a complaint of this kind; more particularly 

the IGC was the obvious forum to inform the United Kingdom of the issues and to seek 

its support. It is true that the Concessionaires did write twice to the relevant French 

Minister complaining about subsidies. The first letter, dated 17 February 1999, 

expressed “disquiet” at existing and proposed subsidies to P & O/Stena and SeaFrance 

and called for equal treatment or better still the abolition of all subsidies.89  There 

appears to have been no follow-up. The second letter, dated 4 February 2003, referred to 

the State aid complaint brought by P & O to the European Commission. It explained 

that “Eurotunnel had not wished at the time to associate itself with such an action 

against the State”, but nonetheless noted that the impact of the subsidy to SeaFrance on 

prices in the cross-Channel market had been appreciable.90  The letter referred to the 

Concession Agreement, without expressly alleging a breach thereof. But it expressed 

89  Letter from Patrick Ponsolle to Jean-Claude Gayssot dated 17 February 1999, Bundle H, p. 4313 
(translation by the Registry). 

90  Letter from Richard Shirrefs to Francis Mer dated 4 February 2003, Bundle H, p. 4701 (translation by the 
Registry). 
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“strong disquiet” in relation to the State aid being extended, whether directly or 

indirectly, to SeaFrance. 

140. By contrast the record discloses no letter or communication of any kind to the United 

Kingdom in respect of the failures on its part to act of which the Claimants now 

complain.91

141. It is thus understandable that France and, a fortiori, the United Kingdom should argue 

that there was no actual dispute over the SeaFrance claim prior to the commencement of 

the present arbitration. Though perhaps formal the concern is not a minor one: the 

SeaFrance claim accounts for more than 90% of the total amount of approximately 

£458m claimed as damages in these proceedings. In response, the Claimants refer to the 

letter of 4 February 2003, but their main argument is that, even if there were some 

formal deficiency in this regard, international tribunals have not allowed these to 

prevent a decision on a claim where the deficiency could readily be cured by filing a 

new application. They note that the International Court has applied that principle on a 

number of occasions, most recently in Armed Activities on the Territory of the Congo 

(New Application: 2002) (Democratic Republic of the Congo v. Rwanda), where it said: 

Finally, the Court will address Rwanda’s argument that the statement by its 
Minister of Justice could not in any event have any implications for the question of 
the Court’s jurisdiction in this case, since it was made nearly three years after the 
institution of the proceedings. In this connection, the Court recalls that it has 
consistently held that, while its jurisdiction must surely be assessed on the date of 
the filing of the act instituting proceedings ... the Court should not, however, 
penalize a defect in procedure which the Applicant could easily remedy 
(Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, 
Judgment, I.C.J. Reports 1996 (II), p. 613, para. 26). In the present case, if the 
Rwandan Minister’s statement had somehow entailed the withdrawal of Rwanda’s 
reservation to Article IX of the Genocide Convention in the course of the 
proceedings, the DRC could on its own initiative have remedied the procedural 
defect in its original Application by filing a new Application.92

On the other hand the Court held that it had no jurisdiction over the Congo’s claims 

under a number of treaties in circumstances where the Congo had made no attempt to 

invoke the treaties before the commencement of the arbitration, nor any attempt to 

91 Letter from Patrick Ponsolle to Jean-Claude Gayssot dated 17 February 1999, Bundle H, p. 4313, refers to 
another letter written by Eurotunnel to the British Minister of Transport John Prescott, protesting against 
exemptions from social security payments apparently granted to P & O/Stena. That letter has not been 
produced. 

92  Judgment of 3 February 2006, para. 54, online: ICJ <http://www.icj-cij.org>. 
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comply with other procedural requirements of those treaties.93 Thus prerequisites to 

jurisdiction – which under Clause 40.1 of the Concession Agreement include the 

existence of a dispute – cannot simply be ignored. 

142. It is established that a party to international proceedings cannot create a dispute by its 

request for arbitration, even if such a dispute would have been within jurisdiction had it 

existed and could therefore, potentially, be the subject of a new request following 

further exchanges between the parties.94 On the other hand international tribunals have 

been willing to discern a dispute from general exchanges of correspondence manifesting 

a difference of view without requiring the claim to have been made out with any 

particularity. In the case of interstate disputes under the Treaty, Article 19(1)(a) requires 

that the dispute must not have been settled by consultations within three months. There 

is no equivalent provision for disputes between the Concessionaires and the 

Governments relating to the Concession Agreement (Article 19(1)(b)) and therefore no 

other procedural condition to arbitration. The present case is very close to the line but 

on balance the Tribunal holds that as a result of the letter of 4 February 2003 and the 

other steps taken by the Concessionaires, there was a dispute between them and the 

French Government concerning at least the issue of subsidies and that the dispute relates 

to the Concession Agreement for the purposes of Clause 40.1. 

143. The same conclusion cannot be reached so far as the United Kingdom is concerned. 

There appears to have been no communication on this subject between the 

Concessionaires and the United Kingdom prior to the Request, no attempt to bring the 

matter formally before the IGC and no prior indication by any means or in any forum of 

what the United Kingdom might have neglected to do in relation to the SeaFrance 

subsidies. There was in the Tribunal’s view no dispute between the Concessionaires and 

the United Kingdom as concerns the SeaFrance claim at the time the Request was 

served, and that aspect of the claim is accordingly outside its jurisdiction. 

93 See ibid., paras. 91-92 (Convention on the Elimination of All Forms of Discrimination Against Women), 
99-100 (WHO Constitution), 108 (UNESCO Constitution), 118-119 (Montreal Convention). 

94 See Electricity Company of Sofia and Bulgaria, PCIJ Ser. A/B No. 77 (1939), 83. 

Annex 15

153



154



Annex 16 

 

Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom), 
Permanent Court of Arbitration Case No. 2011-03, Award, 18 March 2015 
[extract] 

Available at: 

https://files.pca-cpa.org/pcadocs/MU-UK%2020150318%20Award.pdf 

155



IN THE MATTER OF THE CHAGOS 
MARINE PROTECTED AREA ARBITRATION

- before -

AN ARBITRAL TRIBUNAL CONSTITUTED UNDER ANNEX VII 
OF THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

- between -

THE REPUBLIC OF MAURITIUS

- and -

THE UNITED KINGDOM OF GREAT BRITAIN 
AND NORTHERN IRELAND

________________________________________________________

AWARD

________________________________________________________

The Arbitral Tribunal:
Professor Ivan Shearer AM, President

Judge Sir Christopher Greenwood CMG, QC
Judge Albert Hoffmann

Judge James Kateka
Judge Rüdiger Wolfrum

Registry:
Permanent Court of Arbitration

18 March 2015

Annex 16

156



Kingdom’s consultation process 449 and the failure of the United Kingdom to honour the 

assurance by former Prime Minister Gordon Brown.450

376. In Mauritius’ view, the “violation of the commitment given at the highest level” made it plain 

that “no diplomatic solution was possible” and accordingly, continuing exchanges on the issue 

would have been futile. 451 Moreover, Mauritius submits that it was entirely reasonable to 

consider that further exchanges after initiation of these proceedings would have been futile in 

view of the circumstances.452

2. The Tribunal’s Decision

377. As set out above, the Parties disagree both as to the interpretation of Article 283 and as to its 

application to Mauritius’ Fourth Submission. Mauritius’ account of its compliance with Article 

283 ranges widely through the history of the Parties’ diplomatic exchanges regarding the

proposed MPA. The United Kingdom, in contrast, points to the absence of a specific 

communication setting out a particular dispute by reference to the Convention and either 

proposing an approach for its resolution, or inviting an exchange of views.

378. In the Tribunal’s view, much of the argument on this issue has tended to confuse two related, 

but distinct concepts. Article 283 requires the Parties to “proceed expeditiously to an exchange 

of views regarding [the] settlement [of the dispute] by negotiation or other peaceful means.” 

Article 283 thus requires the Parties to exchange views regarding the means for resolving their 

dispute; it does not require the Parties to in fact engage in negotiations or other forms of 

peaceful dispute resolution. As a matter of textual construction, the Tribunal considers that 

Article 283 cannot be understood as an obligation to negotiate the substance of the dispute. 

Read in that manner, Article 283(1) would, redundantly, require that parties “negotiate 

regarding the settlement of the dispute by negotiation”. The Tribunal also notes that Article 

283(2) requires a further exchange of views upon the failure of a dispute settlement procedure. 

If an exchange of views were taken to involve substantive negotiations, this would literally

require that, upon the failure of negotiations, the parties must engage in negotiations: such a 

construction cannot be correct. Finally, the drafters of this provision saw fit to include an 

exhortation that the parties proceed “expeditiously” to an exchange of views. Given the clear 

449 Mauritius’ Reply, para. 4.59.
450 Mauritius’ Reply, para. 4.61.
451 Mauritius’ Reply, para. 4.63.
452 Final Transcript, 951:21 to 952:3.
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and understandable preference among the participants at the Third UN Conference on the Law 

of the Sea that disputes be resolved by negotiation whenever possible, the Tribunal cannot 

accept that the final text could have included a provision that would have the effect of rushing, 

or potentially imposing a time limit on, substantive negotiations. Article 283 is thus a provision 

particular to the Convention and distinct from a requirement that parties engage in negotiations 

prior to resorting to arbitration.

379. The Convention includes no express requirement that parties engage in negotiations on the 

substance of a dispute before resorting to compulsory settlement. To the extent that such a 

requirement could be considered to be implied from the structure of sections 1 and 2 of Part 

XV, the Tribunal has no hesitation in concluding that Mauritius has met such a requirement. 

The Parties discussed the proposed MPA during the bilateral talks in July 2009, in diplomatic 

correspondence, at CHOGM, and in a number of conversations between Prime Minister 

Ramgoolam and Foreign Minister Boolell and the British High Commissioner in Mauritius, Mr 

John Murton. With respect to any obligation to carry out substantive negotiations, the Tribunal 

considers it to be settled international law that “it is not necessary that a State must expressly 

refer to a specific treaty in its exchanges with the other State to enable it later to invoke that 

instrument,” but that “the exchanges must refer to the subject-matter of the treaty with sufficient 

clarity to enable the State against which a claim is made to identify that there is, or may be, a 

dispute with regard to that subject-matter” (Application of the International Convention on the 

Elimination of All Forms of Racial Discrimination (Georgia v. Russian Federation) 

Preliminary Objections, Judgment, I.C.J. Reports 2011, p. 70 at p. 85, para. 30; see also

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of 

America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 392 at pp. 428-429,

para. 83). Moreover, States themselves are in the best position to determine where substantive 

negotiations can productively be continued, and “if finally a point is reached at which one of the 

Parties definitely declares himself unable, or refuses, to give way, and there can therefore be no 

doubt that the dispute cannot be settled by diplomatic negotiation” (Mavrommatis Palestine 

Concessions, Jurisdiction, Judgment of 30 August 1924, PCIJ Series A, No. 2, p. 6 at p. 13, 15). 

As set out in the factual record, Mauritius engaged in negotiations with the United Kingdom 

regarding the steps that would be taken before an MPA might be declared (see paragraphs 128–

147 above). Mauritius’ decision that substantive negotiations could not continue in parallel with 

the United Kingdom’s Public Consultation, or that negotiations did not warrant pursuing after 

the MPA was declared on 1 April 2010, did not violate any duty to negotiate in respect of the 

Parties’ dispute.

148
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380. Article 283, however, concerns an exchange of views on the means to settle the dispute, whether 

by negotiation or other peaceful means. In the Tribunal’s view, the most unequivocal example 

of compliance with this provision is that offered by Australia and New Zealand in the Southern 

Bluefin Tuna arbitration. In identical Notes Verbales dated 15 September 1999, Australia and 

New Zealand each set out a history of diplomatic communications recording the termination of 

negotiations, the possible submission of the dispute to mediation, Japan’s preference for 

arbitration under the 1993 Convention for the Conservation of Southern Bluefin Tuna, and 

Australia and New Zealand’s rejection of this option and intent to submit that dispute to 

arbitration under the Convention (Southern Bluefin Tuna (New Zealand v. Japan), Request for 

the Prescription of Provisional Measures Submitted by New Zealand at Annex 1, New 

Zealand’s Diplomatic Note 701/14/7/10/3 to Japan dated 15 July 1999, reproduced in

International Tribunal for the Law of the Sea, Pleadings, Minutes of Public Sittings and 

Documents, Vol. 4 (1999) at p. 14; Southern Bluefin Tuna (Australia v. Japan), Request for the 

Prescription of Provisional Measures Submitted by Australia at Annex 1, Australia’s Diplomatic 

Note No. LGB 99/258 to Japan dated 15 July 1999, reproduced in International Tribunal for the 

Law of the Sea, Pleadings, Minutes of Public Sittings and Documents, Vol. 4 (1999) at p. 82).

The United Kingdom points to the absence of a similar record of views exchanged in these 

proceedings and would have the Tribunal deny jurisdiction on those grounds.

381. The Tribunal, however, is sensitive to the concern expressed by the tribunal in 

Barbados/Trinidad and Tobago that an overly formalistic application of Article 283 does not 

accord with how diplomatic negotiations are actually carried out (Award of 11 April 2006, PCA 

Award Series, pp. 94-96, RIAA, Vol. XXVII, p. 147 at pp. 206-207, paras. 201-205). In 

practice, substantive negotiations concerning the parties’ dispute are not neatly separated from 

exchanges of views on the preferred means of settling a dispute, and the idealized form 

exhibited in Southern Bluefin Tuna will rarely occur. Accordingly, it is unsurprising that in the 

jurisprudence on Article 283 it is frequently not clear as to whether the communications that 

were considered sufficient for the purposes of Article 283 were substantive or procedural in 

nature.

382. Nevertheless, Article 283 forms part of the Convention and was intended to ensure that a State 

would not be taken entirely by surprise by the initiation of compulsory proceedings. It should be 

applied as such, but without an undue formalism as to the manner and precision with which 

views were exchanged and understood. In the Tribunal’s view, Article 283 requires that a 

dispute have arisen with sufficient clarity that the Parties were aware of the issues in respect of 

which they disagreed. In the present case, the Tribunal considers that a dispute regarding the 
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manner in which the United Kingdom was proceeding with the proposed MPA had arisen at 

least as of Mauritius’ Note Verbale of 23 November 2009. In that communication, Mauritius set 

out its concern regarding the impact of the MPA on issues of sovereignty, resettlement, and 

fisheries. Mauritius also stated its view that these issues should be addressed in the bilateral 

framework between the two governments and that this should be done before the United 

Kingdom undertook to consult with the public:

[. . .]

Furthermore, the Ministry of Foreign Affairs, Regional Integration and International Trade 
would like to state that since there is an on-going bilateral Mauritius-UK mechanism for 
talks and consultations on issues relating to the Chagos Archipelago and a third round of 
talks is envisaged early next year, the Government of the Republic of Mauritius believes 
that it is inappropriate for the consultation on the proposed marine protected area, as far as 
Mauritius is concerned, to take place outside this bilateral framework.

The Government of Mauritius considers that an MPA project in the Chagos Archipelago 
should not be incompatible with the sovereignty of the Republic of Mauritius over the 
Chagos Archipelago and should address the issues of resettlement, access to the fisheries 
resources, and the economic development of the islands in a manner which would not 
prejudice an eventual enjoyment of sovereignty. A total ban on fisheries exploitation and 
omission of those issues from any MPA project would not be compatible with the long-
term resolution of, or progress in the talks, on the sovereignty issue.

The stand of the Government of Mauritius is that the existing framework for talks on the 
Chagos Archipelago and the related environmental issues should not be overtaken or 
bypassed by the consultation launched by the British Government on the proposed MPA.453

383. Once a dispute has arisen, Article 283 then requires that the Parties engage in some exchange of 

views regarding the means to settle the dispute. As is apparent from Foreign Secretary David 

Miliband’s letter of 15 December 2009, the United Kingdom considered it appropriate to 

continue with a third round of bilateral talks in parallel with the Public Consultation:

[. . .]

At our meeting, you mentioned your concerns that the UK should have consulted Mauritius 
further before launching the consultation exercise. I regret any difficulty this has caused 
you or your Prime Minister in Port Louis. I hope you will recognize that we have been open 
about the plans and that the offer of further talks has been on the table since July.

I would like to reassure you again that the public consultation does not in any way 
prejudice or cut across our bilateral intergovernmental dialogue with Mauritius on the 
proposed Marine Protected Area. The purpose of the public consultation is to seek the 
views of the wider interested community, including scientists, NGOs, those with 
commercial interests and other stakeholders such as the Chagossians. The consultations and 
our plans for an MPA do not in any way impact on our commitment to cede the territory 
when it is no longer needed for defence purposes. 

453 Note Verbale dated 23 November 2009 from the Ministry of Foreign Affairs, Regional Integration and 
International Trade, Mauritius to the UK Foreign and Commonwealth Office, No. 1197/28/10 (Annex 
MM-155).
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Our ongoing bilateral talks are an excellent forum for your Government to express its views 
on the MPA. We welcome the prospect of further discussion in the context of these talks, 
the next round of which now look likely to happen in January.

As well as the MPA there are, of course, many other issues for bilateral discussion. My 
officials remain ready to continue the talks and I hope that Mauritius will take up the 
opportunity to pursue this bilateral dialogue.

[. . .]454

384. Mauritius, in contrast, considered that the dispute should be resolved through bilateral talks, but 

that pending such talks the United Kingdom’s Public Consultation should be put on hold. This 

is apparent from Mauritius’ account of the conversation at CHOGM (see paragraphs 135–138

above) and, in any event, from Foreign Minister Arvin Boolell’s letter of 30 December 2009:

During our recent meeting in the margins of the Commonwealth Heads of Government 
Meeting, I had expressed the concerns of the Government of Mauritius about the Marine 
Protected Area project. I had stated that it was inappropriate for the British authorities to 
embark on consultations on the matter outside the bilateral Mauritius-United Kingdom 
mechanism for talks on issues relating to the Chagos Archipelago.

[. . .]

In these circumstances, as I have mentioned, Mauritius is not in a position to hold separate 
consultations with the team of experts of the UK on the proposal to establish a Marine 
Protected Area.

You will no doubt be aware that, in the margins of the last CHOGM, our respective Prime 
Ministers agreed that the Marine Protected Area project be put on hold and that this issue 
be addressed during the next round of Mauritius-United Kingdom bilateral talks.455

385. Although this correspondence also dealt with substantive matters (as would be expected), the 

Parties’ views on the settlement of the dispute by negotiation were clearly exchanged in 

December 2009. This is all that Article 283 requires. It is not necessary for the Parties to 

comprehensively canvas the means for the peaceful settlement of disputes set out in either the 

UN Charter or the Convention, nor was Mauritius “obliged to continue with an exchange of 

views when it concludes that the possibilities of reaching agreement have been exhausted” 

(Land Reclamation in and around the Straits of Johor (Malaysia v. Singapore), Provisional 

Measures, Order of 8 October 2003, ITLOS Reports 2003, p. 10 at para. 47). Nor, importantly, 

does Article 283 require that the exchange of views include the possibility of compulsory 

settlement or that—before resorting to compulsory settlement—one party caution the other 

regarding the possibility of litigation or set out the specific claims that it might choose to 

454 Letter dated 15 December 2009 from the UK Secretary of State for Foreign and Commonwealth Affairs 
to the Minister of Foreign Affairs, Regional Integration and International Trade, Mauritius (Annex MM-
156).

455 Letter dated 30 December 2009 from the Minister of Foreign Affairs, Regional Integration and 
International Trade, Mauritius to the UK Secretary of State for Foreign and Commonwealth Affairs 
(Annex MM-157).
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advance. In the present case, both Parties preferred to address their dispute through negotiations, 

albeit subject to incompatible conditions that ultimately prevented further talks from taking 

place. The exchange of views took place on this basis. Thereafter, Mauritius determined that the 

possibility of reaching agreement on the conditions for further negotiations had been exhausted 

and elected to proceed with compulsory settlement through arbitration. Nothing further was 

called for.

386. Accordingly, the Tribunal concludes that Mauritius has met the requirement of Article 283 to 

exchange views regarding the settlement, by negotiation or other peaceful means, of the dispute 

underpinning Mauritius’ Fourth Submission.

* * *

152

Annex 16

162



Annex 17 

 

The South China Sea Arbitration (Philippines v. China), Permanent Court of 
Arbitration Case No. 2013-19, Award on Jurisdiction and Admissibility, 
29 October 2015 [extract] 

Available at: 

https://pcacases.com/web/sendAttach/2579 

163



PCA Case Nº 2013-19 
 

IN THE MATTER OF AN ARBITRATION 
 
 

- before - 
 
 

AN ARBITRAL TRIBUNAL CONSTITUTED UNDER ANNEX VII TO THE  
1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA  

 
 

- between - 
 
 

THE REPUBLIC OF THE PHILIPPINES 
 
 

- and - 
 
 

THE PEOPLE’S REPUBLIC OF CHINA 
 
 
 
 

__________________________________________________________ 
 
 

AWARD ON JURISDICTION AND ADMISSIBILITY 
 

__________________________________________________________ 
 
 
 

Arbitral Tribunal: 
 

Judge Thomas A. Mensah (Presiding Arbitrator) 
Judge Jean-Pierre Cot 

Judge Stanislaw Pawlak 
Professor Alfred H.A. Soons 

Judge Rüdiger Wolfrum 
 
 
 

Registry: 
 

Permanent Court of Arbitration 
 
 

29 October 2015 

Annex 17

164



Award on Jurisdiction and Admissibility 
29 October 2015 

Submission No. 13 relates to the Philippines’ protest against China’s “purported law 

enforcement activities as violating the Convention on the International Regulations for the 

Prevention of Collisions at Sea and also violating UNCLOS”100 and China’s rejection of 

those protests.101 

Submission No. 14 relates to a dispute concerning China’s “activities at Second Thomas 

Shoal . . . after these proceedings were commenced,” including the prevention of the 

rotation and resupply of Philippine personnel at the Shoal and interference with 

navigation. 102   The Philippines refers to China’s diplomatic communications and 

communications with the Philippine forces stationed on Second Thomas Shoal.103 

B. THE TRIBUNAL’S DECISION 

148. The concept of a dispute is well-established in international law and the inclusion of the term 

within Article 288 constitutes a threshold requirement for the exercise of the Tribunal’s 

jurisdiction.  Simply put, the Tribunal is not empowered to act except in respect of one or more 

actual disputes between the Parties.  Moreover, such disputes must concern the interpretation 

and application of the Convention. 

149. In determining whether these criteria are met, the Tribunal recalls that, under international law, 

a “dispute is a disagreement on a point of law or fact, a conflict of legal views or of interests 

between two persons.” 104   Whether such a disagreement exists “is a matter for objective 

determination.” 105  A mere assertion by one party that a dispute exists is “not sufficient to prove 

the existence of a dispute any more than a mere denial of the existence of the dispute proves its 

nonexistence.”106  It is not adequate to show that “the interests of the two parties to such a case 

are in conflict.  It must be shown that the claim of one party is positively opposed by the 

100  Jurisdictional Hearing Tr. (Day 2), p. 144; Note Verbale from the Department of Foreign Affairs of the 
Philippines to the Embassy of the People’s Republic of China in Manila, No. 12-1222, p. 1 (30 April 
2012) (Annex 209). 

101  Note Verbale from the Embassy of the People’s Republic of China in Manila to the Department of 
Foreign Affairs of the Republic of the Philippines, No. (12) PG-239, p. 1 (25 May 2012) (Annex 211). 

102  Jurisdictional Hearing Tr. (Day 2), p. 144. 
103  Memorandum from the Secretary of Foreign Affairs of the Republic of the Philippines to the President of 

the Republic of the Philippines (23 April 2013) (Annex 93); Letter from the Virgilio A. Hernandez, 
Major General, Armed Forces of the Philippines, to the Secretary of Foreign Affairs, Department of 
Foreign Affairs of Republic of the Philippines (10 March 2014) (Annex 99). 

104  Mavrommatis Palestine Concessions, Jurisdiction, Judgment of 30 August 1924, PCIJ Series A, No. 2, p. 
6 at p. 11 (Annex LA-57). 

105  Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, 
ICJ Reports 1950, p. 65 at p. 74 (Annex LA-1). 

106  Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, 
ICJ Reports 1950, p. 65 at p. 74 (Annex LA-1). 
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other.” 107   Moreover, the dispute must have existed at the time the proceedings were 

commenced.108  In the present case, that would be 22 January 2013, the date of the Philippines’ 

Notification and Statement of Claim. 

150. Where a dispute exists between parties to the proceedings, it is further necessary that it be 

identified and characterised.  The nature of the dispute may have significant jurisdictional 

implications, including whether the dispute can fairly be said to concern the interpretation or 

application of the Convention or whether subject-matter based exclusions from jurisdiction are 

applicable.  Here again, an objective approach is called for, and the Tribunal is required to 

“isolate the real issue in the case and to identify the object of the claim.”109  In so doing it is not 

only entitled to interpret the submissions of the parties, but bound to do so.  As set out in 

Fisheries Jurisdiction (Spain v. Canada), it is for the Court itself “to determine on an objective 

basis the dispute dividing the parties, by examining the position of both parties.”110  Such a 

determination will be based not only on the “Application and final submissions, but on diplomatic 

exchanges, public statements and other pertinent evidence.”111  In the process, a distinction should 

be made “between the dispute itself and arguments used by the parties to sustain their respective 

submissions on the dispute.”112 

151. In the present case, the Philippines argues that it has submitted to the Tribunal a series of 

concrete disputes concerning the interpretation or application of specific articles of the 

Convention to Chinese activities in the South China Sea and to certain maritime features 

occupied by China.  The Philippines also considers that it has submitted a dispute concerning 

the interaction of “historic rights” claimed by China with the provisions of the Convention.  

China’s Position Paper sets out two overarching characterisations of the Parties’ dispute that, in 

China’s view, exclude it from the Tribunal’s jurisdiction.  In its Position Paper, China argues, 

107  South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment, 
ICJ Reports 1962, p. 319 at p. 328 (Annex LA-6). 

108  Application of the International Convention on the Elimination of All Forms of Racial Discrimination 
(Georgia v. Russian Federation), Preliminary Objections, Judgment, ICJ Reports 2011, p. 70 at pp. 84-85, 
para. 30 (Annex LA-34).   

109  Nuclear Tests (New Zealand v. France), Judgment, ICJ Reports 1974, p. 457 at p. 466, para. 30; see also 
Request for an Examination of the Situation in Accordance with Paragraph 63 of the Court’s Judgment of 
20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of 22 September 1995, ICJ 
Reports 1995, p. 288 at p. 304, para. 55. 

110  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at 
p. 448, para. 30 (Annex LA-23). 

111  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at 
p. 449, para. 31 (Annex LA-23). 

112  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at 
p. 449, para. 32 (Annex LA-23); see also Chagos Marine Protected Area (Mauritius v. United Kingdom), 
Award of 18 March 2015, para. 208 (Annex LA-225). 
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first, that the Parties’ dispute concerns “territorial sovereignty over several maritime features in 

the South China Sea” and, second (in what the Tribunal understands to be an alternative 

argument), that the Parties’ dispute concerns matters that are “an integral part of maritime 

delimitation.”  The former characterisation would, in China’s view, mean that the dispute is not 

one concerning the interpretation or application of the Convention; the latter would bring it 

within the ambit of the jurisdictional exceptions created by China’s declaration under Article 

298 of the Convention.  As China’s objections concern the Philippines’ Submissions as a whole, 

the Tribunal considers it appropriate to address them generally, before turning to the 

Philippines’ arguments concerning the proper characterisation of its Submissions. 

152. There is no question that there exists a dispute between the Parties concerning land sovereignty 

over certain maritime features in the South China Sea.  The Philippines concedes as much,113 

and the objection set out in China’s Position Paper is premised on the existence of such a 

dispute.  A dispute over sovereignty is also readily apparent on the face of the diplomatic 

communications between the Parties provided by the Philippines.  The Tribunal does not accept, 

however, that it follows from the existence of a dispute over sovereignty that sovereignty is also 

the appropriate characterisation of the claims the Philippines has submitted in these 

proceedings.  In the Tribunal’s view, it is entirely ordinary and expected that two States with a 

relationship as extensive and multifaceted as that existing between the Philippines and China 

would have disputes in respect of several distinct matters.  Indeed, even within a geographic 

area such as the South China Sea, the Parties can readily be in dispute regarding multiple 

aspects of the prevailing factual circumstances or the legal consequences that follow from them.  

The Tribunal agrees with the International Court of Justice in United States Diplomatic and 

Consular Staff in Tehran that there are no grounds to “decline to take cognizance of one aspect 

of a dispute merely because that dispute has other aspects, however important.”114 

153. The Tribunal might consider that the Philippines’ Submissions could be understood to relate to 

sovereignty if it were convinced that either (a) the resolution of the Philippines’ claims would 

require the Tribunal to first render a decision on sovereignty, either expressly or implicitly; or 

(b) the actual objective of the Philippines’ claims was to advance its position in the Parties’ 

dispute over sovereignty.  Neither of these situations, however, is the case.  The Philippines has 

not asked the Tribunal to rule on sovereignty and, indeed, has expressly and repeatedly 

requested that the Tribunal refrain from so doing.115  The Tribunal likewise does not see that 

113  Memorial, para. 1.16; Supplemental Written Submission, para. 26.8. 
114  United States Diplomatic and Consular Staff in Tehran (United States v. Iran), Judgment, ICJ Reports 

1980, p. 3 at pp. 19-20, para. 36 (Annex LA-175). 
115  Memorial, para. 1.16; Jurisdictional Hearing Tr. (Day 1), pp. 76-77, 99. 

 59 

                                                      

Annex 17

167



Award on Jurisdiction and Admissibility 
29 October 2015 

any of the Philippines’ Submissions require an implicit determination of sovereignty.  The 

Tribunal is of the view that it is entirely possible to approach the Philippines’ Submissions from 

the premise—as the Philippines suggests116—that China is correct in its assertion of sovereignty 

over Scarborough Shoal and the Spratlys.  The Tribunal is fully conscious of the limits on the 

claims submitted to it and, to the extent that it reaches the merits of any of the Philippines’ 

Submissions, intends to ensure that its decision neither advances nor detracts from either Party’s 

claims to land sovereignty in the South China Sea.  Nor does the Tribunal understand the 

Philippines to seek anything further.  The Tribunal does not see that success on these 

Submissions would have an effect on the Philippines’ sovereignty claims and accepts that the 

Philippines has initiated these proceedings with the entirely proper objective of narrowing the 

issues in dispute between the two States.117  In this respect, the present case is distinct from the 

recent decision in Chagos Marine Protected Area.  The Tribunal understands the majority’s 

decision in that case to have been based on the view both that a decision on Mauritius’ first and 

second submissions would have required an implicit decision on sovereignty and that 

sovereignty was the true object of Mauritius’ claims.  For the reasons set out in this paragraph, 

the Tribunal does not accept the objection set out in China’s Position Paper that the disputes 

presented by the Philippines concern sovereignty over maritime features.   

154. One aspect of this objection, however, warrants further comment.  In its Position Paper, China 

objects that “the Philippines selects only a few features” and argues that “[t]his is in essence an 

attempt at denying China’s sovereignty over the Nansha Islands as a whole.”118  The Tribunal 

does not agree that the Philippines’ focus only on the maritime features occupied by China 

carries implications for the question of sovereignty.  The Tribunal does, however, consider that 

this narrow selection may have implications for the merits of the Philippines’ claims.  To the 

extent that a claim by the Philippines is premised on the absence of any overlapping 

entitlements of China to an exclusive economic zone or to a continental shelf, the Tribunal 

considers it necessary to consider the maritime zones generated by any feature in the South 

China Sea claimed by China, whether or not such feature is presently occupied by China. 

155. Turning now to the question of maritime boundaries, the Tribunal is likewise not convinced by the 

objection in China’s Position Paper that the Parties’ dispute is properly characterised as relating to 

maritime boundary delimitation.  The Tribunal agrees with China that maritime boundary 

delimitation is an integral and systemic process.  In particular, the Tribunal notes that the concepts 

of an “equitable solution”, of “special circumstances” in respect of the territorial sea, and of 

116  Jurisdictional Hearing Tr. (Day 1), p. 98. 
117  Memorial, para. 1.34. 
118  China’s Position Paper, para. 19. 
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“relevant circumstances” in respect of the exclusive economic zone and continental shelf may 

entail consideration of a wide variety of potential issues arising between the parties to a 

delimitation.  It does not follow, however, that a dispute over an issue that may be considered in 

the course of a maritime boundary delimitation constitutes a dispute over maritime boundary 

delimitation itself. 

156. In particular, the Tribunal considers that a dispute concerning the existence of an entitlement to 

maritime zones is distinct from a dispute concerning the delimitation of those zones in an area 

where the entitlements of parties overlap.  While fixing the extent of parties’ entitlements and 

the area in which they overlap will commonly be one of the first matters to be addressed in the 

delimitation of a maritime boundary, it is nevertheless a distinct issue.  A maritime boundary 

may be delimited only between States with opposite or adjacent coasts and overlapping 

entitlements.  In contrast, a dispute over claimed entitlements may exist even without overlap, 

where—for instance—a State claims maritime zones in an area understood by other States to 

form part of the high seas or the Area for the purposes of the Convention. 

157. In these proceedings, the Philippines has challenged the existence and extent of the maritime 

entitlements claimed by China in the South China Sea.  This is not a dispute over maritime 

boundaries.  The Philippines has not requested the Tribunal to delimit any overlapping 

entitlements between the two States, and the Tribunal will not effect the delimitation of any 

boundary.  Certain consequences, however, do follow from the limits on the Tribunal’s 

competence in this respect and the limited nature of the dispute presented by the Philippines.  

China correctly notes in its Position Paper that certain of the Philippines’ Submissions 

(Submissions No. 5, 8 and 9) request the Tribunal to declare that specific maritime features “are 

part of the exclusive economic zone and continental shelf of the Philippines” or that certain 

Chinese activities interfered with the Philippines’ sovereign rights in its exclusive economic 

zone.  Because the Tribunal has not been requested to—and will not—delimit a maritime 

boundary between the Parties, the Tribunal will be able address those of the Philippines’ 

Submissions based on the premise that certain areas of the South China Sea form part of the 

Philippines’ exclusive economic zone or continental shelf only if the Tribunal determines that 

China could not possess any potentially overlapping entitlement in that area.  This fact also 

bears on the decisions that the Tribunal is presently prepared to make regarding the scope of its 

jurisdiction (see Paragraphs 390 to 396 below). 

158. Having addressed the two objections raised generally by China concerning the nature of the 

Parties’ dispute, the Tribunal turns to the disputes that it considers do appear from the 
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Philippines’ Submissions, as reflected in the Parties’ diplomatic correspondence in the record 

and the public statements of the Parties. 

159. The Tribunal is called upon to address an issue arising from the manner in which China has 

chosen to publicly present its claimed rights in the South China Sea and also from China’s 

non-participation in these proceedings.  The existence of a dispute in international law generally 

requires that there be “positive opposition” between the parties, in that the claims of one party 

are affirmatively opposed and rejected by the other.119  In the ordinary course of events, such 

positive opposition will normally be apparent from the diplomatic correspondence of the 

Parties, as views are exchanged and claims are made and rejected.   

160. In the present case, however, China has not elaborated on certain significant aspects of its 

claimed rights and entitlements in the South China Sea.  China has, for instance, repeatedly 

claimed “historic rights” or rights “formed in history” in the South China Sea.120  But China has 

not, as far as the Tribunal is aware, clarified the nature or scope of its claimed historic rights.  

Nor has China clarified its understanding of the meaning of the “nine-dash line” set out on the 

map accompanying its Notes Verbales of 7 May 2009.121  Within the Spratlys, China has also 

generally refrained from expressing a view on the status of particular maritime features and has 

119  South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment, 
ICJ Reports 1962, p. 319 at p. 328. 

120  See, e.g., Memorandum from the Embassy of the Republic of the Philippines in Beijing to the Secretary 
of Foreign Affairs of the Republic of the Philippines, No. ZPE-064-2011-S, p. 6, para. 8 (21 June 2011) 
(Annex 72); Ministry of Foreign Affairs of the People’s Republic of China, Foreign Ministry 
Spokesperson Jiang Yu’s Regular Press Conference on September 15, 2011, p. 2 (16 September 2011) 
(Annex 113). 

121  Note Verbale from the Permanent Mission of the People’s Republic of China to the United Nations to the 
Secretary-General of the United Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale 
from the Permanent Mission of the People’s Republic of China to the United Nations to the Secretary-
General of the United Nations, No. CML/18/2009 (7 May 2009) (Annex 192).  The Tribunal’s use of the 
term “nine-dash line” is not to be understood as recognizing any particular nomenclature or map as 
correct or authoritative.  The Tribunal observes that different terms have been used at different times and 
by different entities to refer to this line.  For example, China refers to “China’s dotted line in the South 
China Sea” (China’s Position Paper, para. 8); Viet Nam refers to the “nine-dash line” (Viet Nam’s 
Statement, para. 4(i)); Indonesia has referred to the “so called ‘nine-dotted-lines map’ (Note Verbale from 
the Permanent Mission of the Republic of Indonesia to the United Nations to the Secretary-General of the 
United Nations, No. 480/POL-703/VII/10, pp. 1-2 (8 July 2010) (Annex 197); and some commentators 
have referred to it as the “Cow’s Tongue” and “U-Shaped Line.”  Further, the Tribunal observes that the 
number of dashes varies, depending on the date and version of the map consulted.  For example, there 
were eleven dashes in the 1947 Atlas Map “Showing the Location of the Various Islands in the South 
China Sea (Nanhai Zhu Dao Wei Zhi Tu) (Memorial, Figure 4.5, Annex M20) and those in the 1950s 
(Annexes M1-M3) .  Nine dashes appeared in subsequent maps, including that appended to the 2009 
Notes Verbales to the UN Secretary-General (Memorial Figure 1.1, Note Verbale from the Permanent 
Mission of the People’s Republic of China to the United Nations to the Secretary-General of the United 
Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale from the Permanent Mission of the 
People’s Republic of China to the United Nations to the Secretary-General of the United Nations, 
No. CML/18/2009 (7 May 2009) (Annex 192)).  Ten dashes appear in the more recent 2013 “Map of the 
People’s Republic of China” produced by China Cartographic Publishing House (Annex M19). 
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rather chosen to argue generally that “China’s Nansha Islands [are] fully entitled to Territorial 

Sea, Exclusive Economic Zone (EEZ) and Continental Shelf.”122  The Tribunal sees nothing 

improper about this and considers that China is free to set out its public position as it considers 

most appropriate.  Nevertheless, certain consequences follow for the Tribunal’s determination 

of whether a dispute can reasonably be said to exist where the Philippines’ claims raise matters 

on which China has so far refrained from expressing a detailed position. 

161. The Tribunal notes that: 

a disagreement on a point of law or fact, a conflict of legal views or interests, or the 
positive opposition of the claim of one party by the other need not necessarily be stated 
expressis verbis.  In the determination of the existence of a dispute, as in other matters, the 
position or the attitude of a party can be established by inference, whatever the professed 
view of that party.123  

The existence of a dispute may also “be inferred from the failure of a State to respond to a claim 

in circumstances where a response is called for.”124  

162. The Tribunal recalls that this issue arose in the Applicability of the Obligation to Arbitrate 

under Section 21 of the United Nations Headquarters Agreement of 26 June 1947, in which the 

United States declined to expressly affirm or contradict the United Nations’ view that its 

legislation constituted a violation of the United Nations Headquarters Agreement.  The Court, 

on that occasion, noted that: 

where one party to a treaty protests against the behaviour or a decision of another party, and 
claims that such behaviour or decision constitutes a breach of the treaty, the mere fact that 
the party accused does not advance any argument to justify its conduct under international 
law does not prevent the opposing attitudes of the parties from giving rise to a dispute 
concerning the interpretation or application of the treaty.125 

Similarly, in Land and Maritime Boundary (Cameroon v. Nigeria), Nigeria adopted a reserved 

approach to setting out its position and argued only generally that there was “no dispute 

concerning the delimitation of that boundary as such throughout its whole length.”126  The Court 

observed that: 

122  See, e.g., Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-
General of the United Nations, No. CML/8/2011, p. 2 (14 April 2011) (Annex 201). 

123  Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports 
1998, p. 275 at p. 315, para. 89 (Annex LA-25). 

124  Application of the International Convention on the Elimination of All Forms of Racial Discrimination 
(Georgia v. Russian Federation), Preliminary Objections, Judgment, ICJ Reports 2011, p. 70 at pp. 84-85, 
para. 30 (Annex LA-34). 

125  Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters 
Agreement of 26 June 1947, Advisory Opinion, ICJ Reports 1988, p. 12 at p. 28, para. 38. 

126  Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports 
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25). 
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Nigeria is entitled not to advance arguments that it considers are for the merits at the 
present stage of the proceedings; in the circumstances however, the Court finds itself in a 
situation in which it cannot decline to examine the submission of Cameroon on the ground 
that there is no dispute between the two States. Because of Nigeria’s position, the exact 
scope of this dispute cannot be determined at present; a dispute nevertheless exists between 
the two Parties, at least as regards the legal bases of the boundary. It is for the Court to pass 
upon this dispute.127  

163. In the Tribunal’s view, two principles follow from this jurisprudence.  First, where a party has 

declined to contradict a claim expressly or to take a position on a matter submitted for 

compulsory settlement, the Tribunal is entitled to examine the conduct of the Parties—or, 

indeed, the fact of silence in a situation in which a response would be expected—and draw 

appropriate inferences.  Second, the existence of a dispute must be evaluated objectively.  The 

Tribunal is obliged not to permit an overly technical evaluation of the Parties’ communications 

or deliberate ambiguity in a Party’s expression of its position to frustrate the resolution of a 

genuine dispute through arbitration.  

164. In the Tribunal’s view, the Philippines’ Submissions No. 1 and 2 reflect a dispute concerning 

the source of maritime entitlements in the South China Sea and the interaction of China’s 

claimed “historic rights” with the provisions of the Convention.  This dispute is evident from 

the diplomatic exchange between the Parties that followed China’s Notes Verbales of 7 May 

2009, which stated, in relevant part that: 

China has indisputable sovereignty over the islands in the South China Sea and the adjacent 
waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as the 
seabed and subsoil thereof (see attached map). The above position is consistently held by 
the Chinese Government and is widely known by the international community.128 

The Notes enclosed a map depicting what is known as the nine-dash line in the South China Sea. 

165. The Philippines’ contrasting view that entitlements in the South China Sea stem only from land 

features is well set out in its Note Verbale of 5 April 2011, issued in explicit response to China’s 

Notes Verbales of 7 May 2009.  In addition to claiming sovereignty over the “Kalayaan Island 

Group (KIG)”, the Note provides in relevant part: 

On the “Waters Adjacent” to the Islands and other Geological Features 

SECOND, the Philippines, under the Roman notion of dominium maris and the 
international law principle of “la terre domine la mer” which states that the land dominates 
the sea, necessarily exercises sovereignty and jurisdiction over the waters around or 
adjacent to each relevant geological feature in the KIG as provided for under the United 
Nations Convention on the Law of the Sea (UNCLOS). 

127  Land and Maritime Boundary (Cameroon v. Nigeria),  Preliminary Objections, Judgment, ICJ Reports 
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25). 

128  Note Verbale from the Permanent Mission of the People’s Republic of China to the United Nations to the 
Secretary-General of the United Nations, No. CML/17/2009 (7 May 2009) (Annex 191); Note Verbale 
from the Permanent Mission of the People’s Republic of China to the United Nations to the Secretary-
General of the United Nations, No. CML/18/2009 (7 May 2009) (Annex 192). 
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At any rate, the extent of the waters that are “adjacent” to the relevant geological features 
are definite and determinable under UNCLOS, specifically under Article 121 (Regime of 
Islands) of the said Convention.  

On the Other “Relevant Waters Seabed and Subsoil” in the SCS 

THIRD, since the adjacent waters of the relevant geological features are definite and 
subject to legal and technical measurement, the claim as well by the People’s Republic of 
China on the “relevant waters as well as the seabed and subsoil thereof” (as reflected in the 
so-called 9-dash line map attached to Notes Verbales CML/17/2009 dated 7 May 2009 and 
CML/18/2009 dated 7 May 2009) outside of the aforementioned relevant geological 
features in the KIG and their “adjacent waters” would have no basis under international 
law, specifically UNCLOS. With respect to these areas, sovereignty and jurisdiction or 
sovereign rights, as the case may be, necessarily appertain or belong to the appropriate 
coastal or archipelagic state – the Philippines – to which these bodies of waters as well as 
seabed and subsoil are appurtenant, either in the nature of Territorial Sea, or 200 M 
Exclusive Economic Zone (EEZ), or Continental Shelf (CS) in accordance with Articles 3, 
4, 55, 57, and 76 of UNCLOS.129 

166. This Note prompted an immediate and comprehensive objection from China, which both 

rejected the Philippines’ claim of sovereignty and set out certain comments on China’s claimed 

maritime rights.  China’s Note of 14 April 2011 stated in relevant part that: 

China has indisputable sovereignty over the islands in the South China Sea and the adjacent 
waters, and enjoys sovereign rights and jurisdiction over relevant waters as well as the 
seabed and subsoil thereof. China’s sovereignty and related rights and jurisdiction in the 
South China Sea are supported by abundant historical and legal evidence. The contents of 
the Note Verbale No 000228 of the Republic of Philippines are totally unacceptable to the 
Chinese Government. 

. . . Furthermore, under the legal principle of “la terre domine la mer”, coastal states’ 
Exclusive Economic Zone (EEZ) and Continental Shelf claims shall not infringe upon the 
territorial sovereignty of other states. 

Since 1930s, the Chinese Government has given publicity several times the geographical 
scope of China’s Nansha Islands and the names of its components.  China’s Nansha Islands 
is therefore clearly defined.  In addition, under the relevant provisions of the 1982 United 
Nations Convention on the Law of the Sea, as well as the Law of the People’s Republic of 
China on the Territorial Sea and the Contiguous Zone (1992) and the Law on the Exclusive 
Economic Zone and the Continental Shelf of the People’s Republic of China (1998), 
China’s Nansha Islands is fully entitled to Territorial Sea, Exclusive Economic Zone (EEZ) 
and Continental Shelf.130 

167. In the Tribunal’s view, a dispute is readily apparent in the text and context of this exchange:  

from the map depicting a seemingly expansive claim to maritime entitlements, to the 

Philippines’ argument that maritime entitlements are to be derived from “geological features” 

and based solely on the Convention, to China’s invocation of “abundant historical and legal 

evidence” and rejection of the contents of the Philippines’ Note as “totally unacceptable”.  The 

existence of a dispute over these issues is not diminished by the fact that China has not clarified 

the meaning of the nine-dash line or elaborated on its claim to historic rights. 

129  Note Verbale from the Permanent Mission of the Republic of the Philippines to the United Nations to the 
Secretary-General of the United Nations, No. 000228 (5 April 2011) (Annex 200). 

130  Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-General of 
the United Nations, No. CML/8/2011 (14 April 2011) (Annex 201). 
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168. Nor is the existence of a dispute concerning the interpretation and application of the Convention 

vitiated by the fact that China’s claimed entitlements appear to be based on an understanding of 

historic rights existing independently of, and allegedly preserved by, the Convention.  The 

Philippines’ position, apparent both in its diplomatic correspondence and in its submissions in 

these proceedings, is that “UNCLOS supersedes and nullifies any ‘historic rights’ that may have 

existed prior to the Convention.”131  This is accordingly not a dispute about the existence of 

specific historic rights, but rather a dispute about historic rights in the framework of the 

Convention.  A dispute concerning the interaction of the Convention with another instrument or 

body of law, including the question of whether rights arising under another body of law were or 

were not preserved by the Convention, is unequivocally a dispute concerning the interpretation 

and application of the Convention. 

169. In the Tribunal’s view, the Philippines’ Submissions No. 3, 4, 6, and 7 reflect a dispute 

concerning the status of the maritime features and the source of maritime entitlements in the 

South China Sea.  The Philippines has requested that the Tribunal determine the status—as an 

island, rock, low-tide elevation, or submerged feature—of nine maritime features, namely:  

Scarborough Shoal, Mischief Reef, Second Thomas Shoal, Subi Reef, Gaven Reef and 

McKennan Reef (including Hughes Reef), Johnson Reef, Cuarteron Reef and Fiery Cross Reef.  

In this instance, the Parties appear to have only rarely exchanged views concerning the status of 

specific individual features.132  China has set out its view on the status of features in the Spratly 

Islands as a group, stating that “China’s Nansha Islands [are] fully entitled to Territorial Sea, 

Exclusive Economic Zone (EEZ) and Continental Shelf.”133  The Philippines has likewise made 

general claims, setting out its view that “the extent of the waters that are ‘adjacent’ to the 

relevant geological features are definite and determinable under UNCLOS, specifically under 

Article 121 (Regime of Islands) of the said Convention.”134  The Philippines has, however, also 

underlined its view that the features in the Spratly Islands are entitled to at most a 12 nautical 

mile territorial sea and that any claim to an exclusive economic zone or to a continental shelf in 

the South China Sea must emanate from one of the surrounding coastal or archipelagic States.  

For example, following an incident concerning survey operations in the area of Reed Bank, the 

Philippines stated: 

131  Memorial, para. 4.96(2). 
132  See, e.g., Memorandum from Rodolfo C. Severino, Undersecretary, Department of Foreign Affairs of the 

Republic of the Philippines, to the President of the Republic of the Philippines (27 May 1997) (Annex 25).  
133  Note Verbale from the Permanent Mission of the People’s Republic of China to the Secretary-General of 

the United Nations, No. CML/8/2011, p. 2 (14 April 2011) (Annex 201). 
134  Note Verbale from the Permanent Mission of the Republic of the Philippines to the United Nations to the 

Secretary-General of the United Nations, No. 000228 (5 April 2011) (Annex 200). 
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SECOND, even while the Republic of the Philippines has sovereignty and jurisdiction over 
the [Kalayaan Island Group], the Reed Bank where [service contract] CSEC 101 is situated 
does not form part of the “adjacent waters,” specifically the 12 M territorial waters of any 
relevant geological features in the [Kalayaan Island Group] either under customary 
international law or the United Nations Convention on the Law of the Sea (UNCLOS); 

THIRD, Reed Bank is not an island, a rock, or a low tide elevation.  Rather, Reed Bank is a 
completely submerged bank that is part of the continental margin of Palawan.  Accordingly, 
Reed Bank, which is about 85 M from the nearest coast of Palawan and about 595 M from 
the coast of Hainan, forms part of the 200 M continental shelf of the Philippine archipelago 
under UNCLOS; 

FOURTH, Article 56 and 77 of UNCLOS provides that the coastal or archipelagic State 
exercises sovereign rights over its 200 M Exclusive Economic Zone and 200 M Continental 
Shelf.  As such, the Philippines exercises exclusive sovereign rights over the Reed Bank.135 

170. The Tribunal considers that, viewed objectively, a dispute exists between the Parties concerning 

the maritime entitlements generated in the South China Sea.  Such a dispute is not negated by 

the absence of granular exchanges with respect to each and every individual feature. Rather, the 

Tribunal must “distinguish between the dispute itself and arguments used by the parties to 

sustain their respective submissions on the dispute.”136  International law does not require a 

State to expound its legal arguments before a dispute can arise. 

171. The Tribunal is conscious that it may emerge, in the course of the Tribunal’s examination or in 

light of further communications from China, that the Parties are not, in fact, in dispute on the 

status of, or entitlements generated by, a particular maritime feature.  In this respect, the 

Tribunal considers the situation akin to that faced by the International Court of Justice in Land 

and Maritime Boundary (Cameroon v. Nigeria):  even if “the exact scope of this dispute cannot 

be determined at present; a dispute nevertheless exists between the two Parties.” 137   The 

Tribunal is entitled to deal with this dispute. 

172. In the Tribunal’s view, the Philippines’ Submission No. 5 merely presents another aspect of the 

same general dispute between the Parties concerning the sources of maritime entitlements in the 

South China Sea.  In Submission No. 5, however, the Philippines has asked not for a 

determination of the status of a particular feature, but for a declaration that Mischief Reef and 

Second Thomas Shoal as low-tide elevations “are part of the exclusive economic zone and 

continental shelf of the Philippines.”  In so doing, the Philippines has in fact presented a dispute 

concerning the status of every maritime feature claimed by China within 200 nautical miles of 

Mischief Reef and Second Thomas Shoal, at least to the extent of whether such features are 

135  Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy 
of the People’s Republic of China in Manila, No. 110885 (4 April 2011) (Annex 199). 

136  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, ICJ Reports 1998, p. 432 at 
p. 449, para. 32 (Annex LA-23). 

137  Land and Maritime Boundary (Cameroon v. Nigeria), Preliminary Objections, Judgment, ICJ Reports 
1998, p. 275 at pp. 316-17, para. 93 (Annex LA-25). 
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islands capable of generating an entitlement to an exclusive economic zone and to a continental 

shelf.  Only if no such overlapping entitlement exists—and only if China is not entitled to claim 

rights in the South China Sea beyond those permitted by the Convention (the subject of the 

Philippines’ Submissions No. 1 and 2)—would the Tribunal be able to grant the relief requested 

in Submission No. 5. 

173. If the Philippines’ Submissions No. 1 through 7 concern various aspects of the Parties’ dispute 

over the sources and extent of maritime entitlements in the South China Sea, the Philippines’ 

Submissions No. 8 through 14 concern a series of disputes regarding Chinese activities in the 

South China Sea.  The incidents giving rise to these Submissions are well documented in the 

record of the Parties’ diplomatic correspondence and the Tribunal concludes that disputes 

implicating provisions of the Convention exist concerning the Parties’ respective petroleum and 

survey activities, 138  fishing (including both Chinese fishing activities and China’s alleged 

interference with Philippine fisheries),139 Chinese installations on Mischief Reef,140 the actions 

of Chinese law enforcement vessels, 141  and the Philippines’ military presence on Second 

Thomas Shoal.142 

138  See, e.g., Note Verbale from the Embassy of the People’s Republic of China in Manila to the Department 
of Foreign Affairs of the Republic of the Philippines, No. (10)PG-047 (22 February 2010) (Annex 195); 
Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy 
of the People’s Republic of China in Manila, No. 110526 (2 March 2011) (Annex 198); Note Verbale 
from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the People’s 
Republic of China in Manila, No. 110885 (4 April 2011) (Annex 199); Note Verbale from the Embassy 
of the People’s Republic of China in Manila to the Department of Foreign Affairs of the Republic of the 
Philippines, No. (11)PG-202 (7 July 2011) (Annex 202). 

139  See, for instance, the extensive correspondence collected at the Memorial, para. 3.40 n. 211. 
140  See, e.g., Government of the Republic of the Philippines and Government of the People’s Republic of 

China, Philippine-China Bilateral Consultations: Summary of Proceedings (20-21 March 1995) 
(Annex 175); Government of the Republic of the Philippines and Government of the People’s Republic 
of China, Joint Statement: Philippine-China Experts Group Meeting on Confidence Building Measures, 
(23 March 1995) (Annex 178); Department of Foreign Affairs of the Republic of the Philippines, 
Transcript of Proceedings: RP-PRC Bilateral Talks (9 August 1995) (Annex 179); Government of the 
Republic of the Philippines and Government of the People’s Republic of China, Agreed Minutes on the 
First Philippines-China Bilateral Consultations on the South China Sea Issue (10 August 1995) 
(Annex 180); Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to 
the Embassy of the People’s Republic of China in Manila, No. 983577 (5 November 1998) (Annex 185). 

141  See, e.g., Note Verbale from the Department of Foreign Affairs of the Philippines to the Embassy of the 
People’s Republic of China in Manila, No. 12-1222, p. 1 (30 April 2012) (Annex 209); Note Verbale 
from the Embassy of the People’s Republic of China in Manila to the Department of Foreign Affairs of 
the Republic of the Philippines, No. (12) PG-239, p. 1, (25 May 2012) (Annex 211). 

142  See, e.g., Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the 
Embassy of the People’s Republic of China in Manila, No. 13-1585 (9 May 2013) (Annex 217); Note 
Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the 
People’s Republic of China in Manila, No. 13-1882, 10 June 2013 (Annex 219); Note Verbale from the 
Department of Foreign Affairs of the Philippines to the Embassy of the People’s Republic of China in 
Manila, No. 140711 (11 March 2014) (Annex 221); Memorandum from the Secretary of Foreign Affairs 
of the Republic of the Philippines to the President of the Republic of the Philippines (23 April 2013) 
(Annex 93).  
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174. Submissions No. 11 and 12(b), which concern allegations that China’s activities in the South 

China Sea have caused environmental harm,143 require particular consideration in light of their 

reference to the provisions of the Convention on Biological Diversity (the “CBD”).  In its 

Memorial, the Philippines stated that “China’s toleration of its fishermen’s environmentally 

harmful activities at Scarborough Shoal and Second Thomas Shoal . . . constitute violations of 

its obligations under the CBD.” 144  The Tribunal has given consideration to whether, for the 

purposes of its jurisdiction under Article 288, Submissions No. 11 and 12(b) constitute 

“disputes concerning the interpretation and application of this Convention,” or disputes that 

concern the interpretation or application of the Convention on Biological Diversity. 

175. The Tribunal is satisfied that the incidents alleged by the Philippines, in particular as to the use 

of dangerous substances such as dynamite or cyanide to extract fish, clams, or corals at and 

around Scarborough Shoal and Second Thomas Shoal,145 could involve violations of obligations 

under Article 194 of the Convention, read in conjunction with Article 192 of the Convention, to 

take measures to prevent, reduce and control pollution of the marine environment. 

176. The Tribunal also accepts the Philippines’ assertion that, while it considers China’s actions and 

failures to be inconsistent with the provisions of the CBD, the Philippines has not presented a 

claim arising under the CBD as such.146  The Tribunal is satisfied that Article 293(1) of the 

Convention, together with Article 31(3) of the Vienna Convention on the Law of Treaties, 

enables it in principle to consider the relevant provisions of the CBD for the purposes of 

interpreting the content and standard of Articles 192 and 194 of the Convention.147 

177. While the Tribunal acknowledges that the factual allegations made by the Philippines could 

potentially give rise to a dispute under both the Convention and the CBD, the Tribunal is not 

convinced that this necessarily excludes its jurisdiction to consider Submissions No. 11 and 

12(b).  It is not uncommon in international law that more than one treaty may bear upon a 

143  See, e.g., Memorandum from Assistant Secretary of the Department of Foreign Affairs, Republic of the 
Philippines, to the Secretary of Foreign Affairs of the Republic of the Philippines (23 March 1998) 
(Annex 29); Note Verbale from the Department of Foreign Affairs of the Republic of the Philippines to 
the Embassy of the People’s Republic of China in Manila, No. 2000100 (14 January 2000) (Annex 186); 
Memorandum from the Embassy of the Republic of the Philippines in Beijing to the Secretary of Foreign 
Affairs of the Republic of the Philippines, No. ZPE-09-2001-S (17 March 2001) (Annex 47); Note 
Verbale from the Department of Foreign Affairs of the Republic of the Philippines to the Embassy of the 
People’s Republic of China in Manila, No. 12-0894 (11 April 2012) (Annex 205). 

144  Memorial, paras. 6.85-6.89. 
145  Memorial, paras. 6.80, 6.89. 
146  Supplemental Written Submission, para. 11. 
147  Supplemental Written Submission, paras. 11.3-11.5; Jurisdictional Hearing Tr. (Day 2), p. 97; see also 

Memorial, para. 6.82, on the relevance of the CBD under Article 293(1) of the Convention. 
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particular dispute, and treaties often mirror each other in substantive content.148  Moreover, as 

stated by ITLOS in MOX Plant, although different treaties “contain rights or obligations similar 

to or identical with the rights and obligations set out in the Convention, the rights and 

obligations under those agreements have a separate existence from those under the 

Convention.”149  

178. The Tribunal is accordingly satisfied that disputes between the Parties concerning the 

interpretation and application of the Convention exist with respect to the matters raised by the 

Philippines in all of its Submissions in these proceedings. 

* * * 

148  MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, Separate 
Opinion of Judge Wolfrum, ITLOS Reports 2001, p. 131. 

149  MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS 
Reports 2001, p. 95 at p. 106, paras. 48-52 (Annex LA-39); see also Southern Bluefin Tuna (New 
Zealand v. Japan; Australia v. Japan), Provisional Measures, Order of 27 August 1999, ITLOS Reports 
1999, p. 280 at p. 294, para. 55 (Annex LA-37). 

 70 

                                                      

Annex 17

178



179



180



 

 

BOOKS, ARTICLES AND 
COMMENTARIES 

181



182



Annex 18 

 

R. Ago, “Obligations Erga Omnes and the International Community”, in J.H.H. 
Weiler et al. (eds.), International Crimes of State: A Critical Analysis of the 
ILC’s Draft Article 19 on State Responsibility (1989) [extract] 

183



International Crimes of State 
A Critical Analysis of the ILC's Draft Article 19 

on State Responsibility 

Edited by 

Joseph H. H. Weiler Antonio Cassese 
Marina Spinedi 

1989 

Walter de Gruyter · Berlin · New York 

Annex 18

184



Librao• of Congress Cataloging-in-Publication Data 

International crimes of state : a critical analysis of the lLC's 

Draft Article 19 on State Responsibility / edited by Joseph 

H. H. Weiler, Antonio Cassese, Marina Spinedi. 

XII, 368 p. 15,5 x 23 cm. - (Series A - Law= Droit : v. 10) 

Based on the proceedings of the Conference on Crimes of 

State, organized by the European University Institute and the 

University of Florence, and held at the European University 

Institute. 
Bibliography: p. 
Includes index. 

ISBN 0-89925-456-X (U.S.) : $90.00 (est.) 

1. International offenses - Congresses. 2. Government liabil­

ity (International law) - Congresses. I. Weiler, Joseph, 

1951- . II. Cassese, Antonio. III. Spinedi, Marina. IV. 

Conference on Crimes of State (1984 : European University 

Institute) V. European University Institute. VI. Universita di 

Firenze. VII. Series: Series A - Law : v. 10. 

JX5415.I57 1988 88-3681 

341.7'7 - dc19 CIP 

Deutsche Bibliothek Cataloguing in P11blication Data 

International crimes of state : a crit. analysis of the ILC's draft 

art. 19 on state responsibility / ed. by Joseph H. H. Weiler ... 

Berlin ; New York : de Gruyter, 1988 

(European University Institute) : Ser. A, Law; 10) 

ISBN 3-11-011619-7 

NE: Weiler, Joseph H. H. [Hrsg.]; Istituto Universitario Europeo 

< Fiesole >: European University Institute / A 

© opyright 1988 b)• Waller de , ruytcr & o., Bcrlicl. 

All rights reserved, induclin g chose of tmnslation inw for ign languages. o part of this 

book may be rcpi:oduccd in any form - b)• pboc prim, microfilm, or any other means -

nor transmitted nor mmslatcd into a machin · language without wriucn pcrJ1Jission from 

the publisher. 

Dust over Design: Rudolf Hubler, Berlin. 
cuin :incl Printing: Arthur ollignon Gmbl-1, Berlin. 

Binding: cdngsbuchbioclerci Dieter Mikolai, Berl in. 
Printed irt Germany 

/1 A 

l 

Annex 18

185



R. Ago 237 

national State crimes, all the more so since they - as must again be 
stressed - form part of lex lata. 

At the bottom of this set of provisions, as has been poinred out, is the 
p rinciple that estabHshes the ob ligation to "respect and secure respect" for 
humanitarian law. ne may in fact ask, as ino Cassese has just done, 
whether practice confirms the existence of such an obligation. Cassese 
denies it, basing himself on the rarity of interventions by third States in 
this area. Nevertheless, I am convinced that this undeniable rarity well 
shows that the States do not feel themselves bound by an actual obligation 
to act, but that practice is nevertheless enough to show the existence of a 
right to act, if not that of an obligation. In other words, a number of 
situations exists in which "third" States have "stuck their nose in", discreetly 
or publicly, in this type of matter to put pressure on the guilty State to 
cease its wrongful conduct, or to condemn its acts, whereby proving that 
they had a feeling of being entitled so to act. I do not have time to analyze 
this practice - which is extremely significant even if not very much 
elaborated - and I shall therefore confine myself to mentioning by way 
of an example that the breaches of humanitarian law in the Iran-Iraq 
conflict brought many reactions from States and UN agencies or other 
international organizations, stimulated by the appeals of the 1. C.R. C., 
which had called on States to observe their obligations to "secure respect" 
for humanitarian law. 

In conclusion, I think that the concept of international State crime is 
part of continuous process of development of international law, and does 
not represent - as some claim - a total overturning of its principles. 
Among the stages of this development are to be counted not only the 
system for aggression and for relational or institutional reactions to it 
mentioned by Abi- aab and Graefrarh , but also the highly significant 
precedent of jnternational humanitarian law that establishes at least the 
right of all Scates to adopt, both jointly and severally, measures to react 
against serious breaches of the Geneva law by other States. 

R. Aco: 

Obligations Erga Omnes and the International Community 
I should Like to make an observation on the expression "obligations erga 
011111e.r". It comes from an obite,- dict11111 which the International Court of 
Justice put into the Barcelona T,-aclio11 decision. In my opinion, the expres­
sion is misleading. In reali ty, almost all obligations of customary inter­
national law are obligations erga 0111118s in the sense that they are towards 
each aad all tates. Clearl y, for instance, the obligation to respect the 
immunity of a diplomat is one that each State owes to all other States. 
However, breach of such an international obligation sets up a purely bilateral 
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relationship between the State that committed the violation and the State 
that suffered it. 

\X,'hen e1;1?,a ov11wr was used in the obiter dict11111 of the Barcelona Traction 
decision, the Court had something else in mind: obligations toward the 
international community. We then began to see the emergence of something 
which already exists to some extent today and we hope will go on growing; 
namely that the entity called the international community, distinct from its 
members who have rights and obligations, is able to enter into legal 
relationships with its members. That is a very great advance, and very 
probably notions like that of jw cogens or of international crimes will be 
able truly to take form only once that phenomenon has become a reality. 
I do not believe that one can say "if there is an internationally wrongful 
act a little more serious than another one, or than other ones, we shall call 
it a 'crime', and all States will legitimately be able to intervene". Not at 
all. lt is not all States, but rather the international community that is 
envisaged as the possible bearer of a right of reaction to this particularly 
serious form of internationally wrongful act. Accordingly, the whole idea 
of obligations erga ovwes is bound up not only with the fact of recognition 
of the existence of that community as such, but also with the fact of more 
advanced institutionalization of that community. The United Nations has 

made an attempt, although I shall not say they have fully succeeded, 
especially in this aspect, and I hope that this stage will be only provisional. 
But obviously, one must reach the point of conceiving the existence of 
certain institutions which, at a given moment, will be able to intervene, 
to decide the action to be taken, to judge and to do what is necessary, in 
order for the idea of more serious internationally wrongful acts to be able 
to become definitive. 

I would add that there is a cautious tendency to say, "very well, as long 
as we have no well-established, institutionalized, international community 
as such, let us do nothing; let us stay with what there has been in the 
past". But what does that mean, "to stay in the past", "to stay within 
tradition"? It means that hitherto international law provided no other 
reaction to its breach than the possibility of asking for reparations. But 
that is not true. For as long as international law has existed, States have 
reacted in the most varied manner to internationally wrongful acts. What 
existed was the most utter anarchy. For in reality, if a State was strong, it 
reacted one way, and if weak in another, but the individualist reaction to 

breaches of international law was very often drastically punitive. In Spain, 
when it was the scene of a terrible civil war, a submarine of one of those 
well-known powers that ought not to have intervened but did so was sunk 
by one of the sides. How did the country of the nationality of• that 
submarine react? With a thorough bombing of the town of Barcelona. Can 
one do other than see that as a punitive, repressive reaction? It was a 
typical example of a sanction applied by the individual State that considered 
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itself injured by the internationally wrongful act that had been committed. 
So the real progress in trying to work out this idea of international crimes 
(in the dual aspect of the content of certain norms by comparison with 
others, and the consequences to which it may lead in both the form of 
reaction and the institutions that may intervene) bas been that of bringing 
a little order into the great disorder that previously existed. There was no 
desire to introduce anything new, but simply to say: "what can one do in 
the event of such a serious breach? Should we leave it up to the free play 
of interstate relationships to establish who is to react, what the reaction is 
to be, and by what means?'' That was the intention, and that is why I 
believe it is extremely important for institutions to be established through 
which progress can be achieved in this a.rea. 

H . BoKOR-SZEGO: 

Short Comments on the Concept of Crimes of States and Some 
Related Notions 

I wish to speak very briefly on the relationship between the notion of State 
crime and )111 cogt111. Professor Bennouna has rightly emphasized that the 
existence of imperative norms reflects the worldly conscience. I would add 
that the existence of these norms also reflects contemporary international 
reality. The whole edifice of international law is founded on the existence 
of these norms, which represent a higher interest of the community of 
States. Although not all breaches of imperative norms constitute inter­
national crimes of States, in the case of international crimes of States there 
is breach of an imperative norm. 

As regards the relationship between the concept of obligations erga omnes 
and that of State crime, in the sense of Article 19 (2) of the draft, in the 
case of an international crime of a State there is breach of an international 
obligation essential for the safeguarding of fundamental interests of the 
international community. From the nature of such an obligation, it clearly 
follows that the culprit of such a crime is in breach of an obligation of 
trga 011111u character. 

Finally, as regards the relationship between the notions of international 
crimes of a State and crimes under international law, it is very clear from 
the wording of Article 19 (3) ( c) that a State which does not meet its 
obligations in respect of the prevention and repression of such crimes itself 
becomes gwlty of an international crime. I would add that I fully share 
Judge Ago's point of view that the conventions on apart/Je.id and genocide 
have lacunae and that one cannot really imagine how persons acting 
privately could commit genocide. Or how could a poUcy of apartheid be 
carried out on a private basis? 
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Article VIII 

Any Contracting Party may call upon the competent organs of the United 
Nations to take such action under the Charter of the United Nations as they 
consider appropriate for the prevention and suppression of acts of genocide or 
any of the other acts enumerated in article III. 

Table of Contents: 
mn. 

A. Introduction..................................................................... 1 
B. Drafting history. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
C. Interpretation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 

I. The utility of Article VIII: 'call upon ... to'............................. 12 
1. Rights to state referral under the UN Charter compared with 

Article VIII . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
2. The relationship between Article VIII and the UN Charter........ 18 

II. Personal scope: 'any contracting party'.................................. 20 
Ill. Substantive scope............................................................ 23 

1. 'competent organs of the UN'........................................... 24 
2. Subsequent practice regarding the competence of UN organs . . . . . 28 
3. 'actions under the UN Charter'......................................... 35 
4. 'they consider appropriate'. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39 

IV. Procedure..................................................................... 42 
D. Subsequent developments..................................................... 46 

I. International Convention on the Suppression and Punishment of 
the Crime of Apartheid (1973)............................................ 49 

II. International criminal law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
III. UN initiatives on genocide prevention and 'Responsibility to 

Protect' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52 
IV. Further recent developments.............................................. 56 

E. Concluding observations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58 

A. Introduction 

Article VIII, together with Article IX, is one of two provisions of the Genocide 1 

Convention dealing with state referrals to organs of the United Nations. In contrast 
to Article IX, which applies exclusively to inter-state disputes regarding the inter­
pretation or application of the Convention coming before the ICJ, Article VIII 
refers more broadly to the relationship between the Convention and all 'competent 
organs' of the UN. Whilst the formulation of the provision was the subject of 
criticism both during the drafting of the Convention and indeed subsequently, there 
are a number of ways in which Article VIII has contributed to the enhancing 
international cooperation with regards to the establishment of a system of genocide 
prevention. As such, referrals under Article VIII might be one way for a state to 
comply with its broader duty to prevent genocide imposed by Article 1.1 

One of the core problems of the Genocide Convention is that it does not address 2 

or impose obligations on the UN itself. The conventional obligation to prevent and 
suppress genocide is imposed on states. However, Article VIII specifically involves 
the UN in supporting state parties to meet their obligations under the Convention. 
It provides an additional means of referring a situation to the UN other than 

1 Conversely, the duty to prevent is not 'absorbed' by Article VIII referrals, see Article I, mn. 32. 
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Article 35 of the UN Charter. As such, it is suggested that in some small way this 
provision is capable of remedying the congenital defect that the Convention does 
not impose any obligations on the UN to prevent or punish genocide. But for the 
most part, the UN's role in relation to genocide has developed outside the realm of 
the Convention. 

3 The interaction between Article VIII and the modern institutional framework on 
genocide in international law is a product of both the legal configuration of the 
Convention as well as the related subsequent political development; as such it is 
necessary to give attention to both the legal and political frameworks. In doing so, 
this commentary will examine the legal features of Article VIII and assess the 
additional protection it provides in relation to the UN Charter and the rights 
conferred upon state parties. The commentary then seeks to highlight that 
Article VIII forms part of a nexus with the UN Charter and the obligations 
imposed on state parties. 

4 Article VIII requires that the UN provide institutional assistance to state parties 
from the moment the request is made. In addition to institutional assistance being 
provided by the UN in relation to requests from states, the UN has also subse­
quently developed means of assistance proprio motu. At least indirectly, Article VIII 
has served as an important component in the contemporary international law and 
particularly the UN framework in relation to the prevention and punishment of 
genocide. 

B. Drafting history 

5 Whilst Article XIII in its current formulation is not set out in explicit terms in 
GA Resolution 96(1), there is the recommendation that: 

' ... international co-operation be organised between States with a view to facilitating the speedy 
prevention and punishment of the crime of genocide .. .'2 

The policy of cooperation recommended in this provision of the GA Resolution 
was subsequently to find expression in the Genocide Convention. As this was not a 
completely new terrain in the early years of the UN Charter, chances of establishing 
a system of inter-state cooperation appeared to be more convenient from the 
beginning of the drafting process. 

6 This concept found more concrete expression in the Draft Convention prepared 
by the UN Secretariat in May 1947 and adopted by the Secretary General of 26 June 
19473 which stated in Article XII that: 

'Irrespective of any provision in the foregoing articles, should the crimes as defined in this 
Convention be committed in any part of the world, or should there be serious reasons for 
suspecting that such crimes have been committed, the High Contracting Parties may call upon the 
competent organs of the United Nation to take measures for the suppression or prevention of such 
crimes. 
In such case the said Parties shall do everything in their power to give full effect to the intervention 
of the United Nations.' 

The significance of this draft article is the mention of the 'competent organs' of 
the UN - crucially extending the Convention beyond the state parties. The rationale 

2 UN Doc. NRES/96(!); see also Robinson, Genocide Convention, 17-8 and 121. 
3 UN Doc. E/447; see also Robinson, Genocide Convention, 122-30. 
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for this draft article in fact envisaged that the UN play some oversight role in 
relation to compliance with the obligations imposed on state parties.4 Due to the 
state of development of international criminal law at this time, it was felt that strong 
international cooperation with the support of the UN was required to ensure 
compliance with the obligations set out in the Convention.5 However, details at 
this stage as to how exactly the UN would ensure the compliance with the 
Convention were not clear and doubts were already raised as to whether the UN 
was competent to play any role in relation to non-member states.6 Such contentious 
issues were the subject of consideration in the Ad Hoe Committee. 

Despite several amendment proposals, disagreement remained in relation to two 7 

main legal issues, namely whether specific UN organs should be mentioned in 
Article VIII and whether there should be a compulsory duty to notify those organs 
or not.7 However both proposals to give the Security Council exclusive competence 
under Article VIII and to provide for a specific obligation to report relevant cases to 
the UN did not attract sufficient support at this stage of the drafting process.8 

Instead, a compromise based on a provision earlier proposed by China was adopted 
by the Ad Hoe Committee,9 which referred to the UN as a whole in the first 
paragraph and recognised a general right of notification in the second paragraph. 
The result of the compromise provision was Article VIII of the Draft Convention 
prepared by the Ad Hoe Committee entitled 'Action of the United Nations': 

'Article VIII: [Action of the United Nations] 1. A party to this Convention may call upon any 
competent organ of the United Nations to take such action as may be appropriate under the 
Charter for the prevention and suppression of genocide. 

2. A party to this Convention may bring to the attention of any competent organ of the United 
Nations any case of violation of this Convention.'10 

However this compromise provision did not bring an end to disagreement 8 

regarding the formulation of Article VIII. Before the Sixth Committee the assump­
tion that the role of the SC could be extended without amendment of the 
Convention appeared to be widely held. Ultimately, a joint a proposal by the 
United Kingdom11 and Belgium12 suggested eschewing any reference to the SC 
since the necessary competence for SC action could be found in the UN Charter; 
this was accepted and draft Article VIII was adopted by the Sixth Committee. 13 A 
later attempt to reintroduce a provision which specifically envisaged SC action 
(supposedly to ensure that mention of a UN organ other than the ICJ was included 
in the Convention14), including the submission of an amendment by Australia to 

4 UN Doc. E/447, 45. 
5 UN Doc. E/447, 45-6. 
6 UN Doc. E/447, 46, see also Schabas, Genocide in Int'l Law (2nd ed.), 534-5. 
7 Inter alia by the USA (UN Doc. E/632) and the Soviet Union (UN Doc. E/AC.25/7), for more 

details Schabas, Genocide in Int'l Law (2nd ed.), 535; UN Doc. E/794, 33-5. 
8 UN Doc. E/794, 33; further Schabas, Genocide in Int'l Law (2nd ed.), 536-7. 
9 UN Doc. E/794, 34-5; Schabas, Genocide in Int'l Law (2nd ed.), 536. 
10 UN Doc. E/794, see also Robinson, Genocide Convention, 131-7. 
11 UN Doc. A/C.6/236. 
12 UN Doc. A/C.6/217. 
13 Schabas, Genocide in Int'l Law (2nd ed.), 536; UN Doc. A/C.6/SR.101 (28 votes to 18, 1 

abstention). 
14 Gaja, in: Gaeta, Genocide Convention, 401; Robinson, Genocide Convention, 91; Schabas, 

Genocide in Int'l Law (2nd ed.), 538. 
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this end, was rejected by a Committee vote and Article VIII was adopted without 
further deliberation.15 

9 Despite the tumultuous drafting process it is clear that at all times the state 
parties were seeking to achieve strong international cooperation to achieve the goals 
of the Convention and that the UN was to play some role in support of the state 
parties in this respect. Although the Convention does not place any obligations on 
the UN itself, the drafting process clearly shows that the drafters wanted to ensure 
strong institutional cooperation rather than placing narrow obligations on one UN 
organ or another. 16 

C. Interpretation 

10 Notwithstanding concerns expressed during the drafting, Article VIII is by no 
means a useless provision; once interpreted in light of the Convention's object and 
purpose and the subsequent practice of state parties, Article VIII can be filled with 
meaning. This section will firstly examine the meaning and scope of the right of any 
state party to 'call upon any competent organ of the United Nations to take such 
action under the Charter of the United Nations .. .' before assessing the practical 
issues regarding the procedure of state referrals. However, the provision is not a 
'catch all' clause covering the totality of UN action against genocide. In order to 
give a full account, a separate section addresses subsequent developments that -
while not coming within the scope of Article VIII - are nevertheless relevant to an 
understanding of the UN's role in the prevention and suppression of genocide.17 

11 Unlike Article IX, addressing inter-state proceedings about the interpretation, 
application or fulfilment of the Convention, the scope of application of 
Article VIII is far from clear. In contrast with the initiation of strictly judicial 
proceedings before the ICJ which is governed by the ICJ's Statute, referral to UN 
organs is a much more amorphous concept. Referral under Article VIII can be 
seen as a more political procedure, which serves as an alternative weapon in 
achieving the prevention and punishment of the crime of genocide. The following 
section attempts to highlight how Article VIII, in establishing a right to call upon 
UN organs for support, can be potentially useful in achieving compliance with the 
Convention. 

I. The utility of Article VIII: 'call upon ... to' 

12 In light on criticisms of Article VIII as being without utility18 or even senseless19 

this section seeks to highlight that this provision in fact provides a means of referral 
to UN organs that is independent from the means of referral available under the 
UN Charter. 

13 The expression 'call upon ... to' signifies by its ordinary meaning 'demand that 
someone do something'.20 This first and foremost is formulated as a right of states 
to address themselves to, and to be heard by, United Nations organs, e. g. by raising 

15 UN Doc. A/C.6/SR.105. 
16 Robinson, Genocide Convention, 89-90. 
17 Infra, mns 46 et seq. 
18 Whitaker Report, 35-5 (paras 65-6); but see also Schabas, Genocide in Int'l Law (2nd ed.), 538. 
19 Drost, Genocide, 133-4. 
20 Oxford Dictionary, 248 ('call', phrasal verbs, 'call on', para. 2, 'call upon' with infinitive). 
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awareness for a particular situation, by demanding action, or by proposing a 
certain course of conduct. While that much is undisputed, the question remains 
whether Article VIII, by recognising a right to 'call upon' others, requires a little 
more. In particular, it could imply not only a right to be heard by the respective 
organ, but also a right to some form of reaction. Of course, as regards the specific 
reaction, the eventual decisions will have to be made by the 'competent organs' as 
they are 'to take actions ... they consider appropriate'. 21 In other words, 
Article VIII does not imply a right to see one's calls for action heeded, let alone 
grant a right to force upon UN organs a particular course of action. However, 
while UN organs retain discretion as to the specific course of action chosen, there 
are good arguments to suggest that Article VIII requires at least some form of 
reaction (and be it only a rejection). As regards the wording of the provision, this is 
brought out in particular by the French and Spanish language versions, which use 
'saisir' and 'recurrir a', both of which imply a reaction following a request. 
Moreover, it is relevant that terms like 'call upon', 'saisir' and 'recurrir a' typically 
are used in relation to court proceedings, and presuppose that the court that has 
been 'saisi' responds in some way. This result can draw support from the object 
and purpose of the Convention, which recognises the crucial role of the United 
Nations in the prevention and punishment of genocide. A mere right to be heard, 
not accompanied by a right to some form of response, would hinder effective 
responses to genocide at least when states need UN support to comply with their 
conventional duties. 

1. Rights to state referral under the UN Charter compared with Article VIII 

The UN Charter provides for a power of state referral in Article 35, paragraphs 1 14 
and 2: 

'I. Any Member of the United Nations may bring any dispute, or any situation of the nature 
referred to in Article 34, to the attention of the Security Council or of the General Assembly. 

2. A state which is not a Member of the United Nations may bring to the attention of the Security 
Council or of the General Assembly any dispute to which it is a party if it accepts in advance, for 
the purposes of the dispute, the obligations of pacific settlement provided in the present Charter'22. 

Without prejudice to their status of being a UN member state or not,23 both 
paragraphs enable states to 'bring to the attention' of the GA or SC international 
disputes. Unlike Article VIII as construed above, the UN Charter, however, is silent 
on the consequences that flow from such a referral. Whilst the right to bring a dispute 
to the attention of the GA or SC implies nothing more than a right of notification, the 
right 'to call upon' as set out in the Genocide Convention implies that some action is 
required of the UN organ upon notification.24 For instance, Rule 3 of the Provisional 
Rules of Procedure25 of the SC appears to require nothing more than that the 
President call a meeting of the SC when a situation is referred to it under Article 35 

21 Infra, mns 24 et seq. 
22 Emphasis added. 
23 More infra, mns 20-2. 
24 Oxford Dictionary, 102 ('attention', para. 1). 
25 Such procedure rules of an organ match the broad meaning of 'subsequent practice', see 

Villiger, Commentary on the VCLT, Article 31, mns 22-3, 19. 
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to decide whether a situation ought to be placed on the agenda of the SC.26 While this 
indeed might be sufficient to comply with a right of notification, it would be an 
insufficient response to a 'call' for action. The distinction between the two was 
brought out by the Ad Hoe Committee draft which distinguished between the right 
of states to 'bring [matters] to the attention' of the United Nations and the right to 
'call upon' them.27 The French and Spanish versions of Article VIII confirm this 
result. The formulations 'attirer !'attention' (French) as well as 'llevar a la atenci6n' 
(Spanish) both do not require a subsequent action but are instead limited to a right to 
be heard. In the French and Spanish (just as in the English) versions, the UN Charter 
therefore deviates from the terminology employed in Article VIII of the Genocide 
Convention and uses 'softer' terms to describe the different rights to initiative granted 
to states. The comparison suggests that, precisely because the right to bring a matter 
to the attention of the Security Council under Article 35 of the Charter was more 
limited in scope, it made sense for Article VIII of the Genocide Convention to 
provide for a stronger right to 'call upon' UN organs. 

15 Furthermore, before bringing a situation to the attention of the SC under Article 35 
an additional hurdle in the form of Article 33 para. 1 UN Charter must be overcome. 
According to this provision parties to a dispute must first of all try to settle the dispute 
through any of the means of pacific settlement set out therein.28 It is only after such 
settlement has been attempted and failed that a dispute can be brought to the attention 
of the GA or SC under Article 35 UN Charter.29 No such requirement is imposed on 
state parties to the Genocide Convention before they can resort to Article VIII. 

16 In relation to the GA, no further provision is made for state referrals in the UN 
Charter. Under Rules 13 lit. (e) and (h) of the GA's Rules of Procedure (the latter 
making specific reference to Article 35 of the Charter) all items proposed by member 
states and non-member states must be included on the agenda of a subsequent session 
of the GA.3° Consequently, in contrast to the SC, bringing an issue to the attention of 
the GA entails not only notification but also the right to have the item placed on the 
agenda of the GA. This creates a situation more akin to that found in Article VIII of 
the Genocide Convention, however it should be noted that the GA may alter its Rules 
of Procedure whilst modification of Article VIII can only be achieved through the 
formal amendment process set out in the Convention. No provision is made under the 
Charter for state initiatives in relation to any other UN organ.31 

26 UN Doc. S 796/Rev.7; see further Wasum-Rainer/Jahn-Koch, in: Simma/Khan/Nolte/Paulus, 
Charter of the UN (3rd ed.), Article 30, rnns 14-56; Schweisfurth, in: Simma/Khan/Nolte/Paulus, 
Charter of the UN (3rd ed.), Article 35, rnns 26-8. As adopted by the SC pursuant to Article 30 of 
the UN Charter, this rule is part of the subsequent practice of the UN members (at least those that 
have been members of the SC so far) und thus a primary means of interpretation according to 
Article 31 para. 3 lit. (b) VCLT. 

27 Supra, mn. 7. 
28 Whilst still legally binding, Article 33 para. 1 has somewhat lost its significance since states 

most often now refer 'situations' rather than 'disputes' and as such avoid the application of this 
provision; see for references Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd 

ed.), Article 35, rnn. 14. 
29 Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 35, rnn. 14. 
30 In fact, the same applies to non-members pursuant to Rule 13(h), with an explicit reference to 

Article 35 para. 2 UN Charter; UN Doc. A/520/Rev.17; see further Fitschen, in: in: Simma/Khan/ 
Nolte/Paulus, Charter of the UN (3rd ed.), Article 21, mn. 46. 

31 Although reference to state initiatives made be contained within their Rules of Procedure, see 
Rule 9 para. 2 lit. (e) of the Rules of Procedure of the ECOSOC, UN Doc. E/5715/Rev.2. 
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On the whole, the comparison suggests that Article VIII provides an independent 17 

means of referring a relevant situation to an organ of the United Nations that 
cannot be found elsewhere in the UN Charter. 

2. The relationship between Article VIII and the UN Charter 

One prominent criticism of Article VIII is that in imposing an obligation on UN 18 
organs to take action as a result of a referral made by a state party, this provision 
could somehow interfere with the UN Charter system or induce an organ to act 
ultra vires. Particularly during the adoption process and in the Convention's early 
years such concerns were articulated.32 From a contemporary perspective, the 
problem may seem less acute: While member states in 1948 were concerned about 
intrusive UN interference into the their domestic affairs, developments since 1948 
have clarified that genocidal threats are proper matters for UN concern - in fact, if 
anything, UN action to combat them is desired and called for. 33 

Still, the fact remains that by virtue of a special treaty, separate from the UN 19 

Charter, UN organs are vested with obligations and possibly competences. In 
principle, this could indeed give rise to concerns about ultra vires activities and 
the delimitation of UN competences. However, in the specific case of Article VIII; 
three arguments suggest that the problems, even in 1948, were perceived rather than 
real. First, while the preceding considerations have emphasised the relevance of 
Article VIII, which implies a need for some form of response on behalf of the UN, it 
is clear that UN organs retain a considerable measure of discretion in deciding 
about the specific course of conduct to be adopted. In shaping their 'appropriate' 
response, UN organs can ensure they act intra vires. Second, as a product of the UN 
codification movement, the Genocide Convention is presumed to be compatible 
with the UN's founding document, viz. the Charter.34 The aims of the Convention 
stand in a close context to the object and purpose of the UN, namely to provide for 
worldwide peace and security.35 Preventing genocide is a highly relevant contribu­
tion to this purpose. While formally, separate, the two treaties complement each 
other and can be construed accordingly. Third, even if the Genocide Convention 
went beyond the Charter as interpreted in 1948, in elaborating and adopting (and 
thereby approving) the Genocide Convention, the UN General Assembly could be 
said to have developed the UN system.36 Its involvement in the drafting process can 
be seen as 'subsequent practice'37 and is relevant for the purposes of Charter 
interpretation. In sum, Article VIII stands in a close interrelation to the UN 

32 See the historic discussion and references to it in Robinson, Genocide Convention, 91-2. 
33 For documents calling for comprehensive UN involvement see infra, mns 33 et seq.; and 

further Introduction, mns 3 and 28. 
34 For more on the interrelation between the UN Charter and other treaties, and on the role of 

Article 103 Charter, see Paulus/Leill, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3 rd ed.), 
Article 103, mns 17-8. Pursuant to Article 31 para. 3 lit. (c) VCLT, treaty interpretation has to take 
account of the normative context of treaty provisions; this, too, facilitates the systematic integration 
of separate treaty rules. For brief comment see Introduction, mns 30-8. 

35 See in general Wolfrum, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article l, 
mns 1-38. 

36 For brief comment on the General Assembly's role as a 'Charter interpreter' see Kadelbach, in: 
Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Interpretation, mns 52-5. 

37 See Introduction, mns ll-2. 
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Charter. It complements Charter-based rights of initiative, but goes beyond them 
and thus retains its autonomous relevance. 

II. Personal scope: 'any contracting party' 

20 Article VIII provides a right of referral to 'any contracting party', in other words 
any state party to the Convention. First, it should be noted that in relation to 
Article VIII no specific link to an instance of genocide need be established before a 
referral can be made under this provision. In addition, the right of a contracting party 
to call upon the UN organs for assistance under Article VIII is not restricted to 
instances of genocide involving other contracting parties, but is competent to do so at 
any time. The broad application of this provision corresponds to the object and 
purpose of the Convention to prevent and punish any acts of genocide. Article VIII 
thus opens the door for a procedure similar to a (non-judicial) 'aetio popularis'. 

21 That having been said, the right to invoke Article VIII to call upon UN organs for 
assistance is restricted to contracting parties to the Genocide Convention.38 Conse­
quently, non-parties seeking to raise genocide-related issues before the UN are 
restricted to rights of referral recognised in the UN Charter. 

22 Conversely, in the years after the adoption of the Convention it was discussed 
whether contracting parties to the Convention could invoke Article VIII despite not 
being UN member states.39 Providing such access to the UN for non-member states 
could be said to contravene the principle of paeta tertiis nee noeent nee prosunt. 
Whilst today this debate is only of esoteric interest due to near universal UN 
membership,40 in theory at least a situation could arise where a new state, for 
example, would become party to the Genocide Convention and not to the UN 
Charter (at least not at first). 41 In this setting, it seems beyond doubt that parties to 
the Genocide Convention can 'call upon' UN organs pursuant to Article VIII even 
before they join the Organization. This would seem to follow from the ordinary 
meaning of Article VIII itself, which does not distinguish between UN members 
and UN non-members. Systematically, support can be derived from a comparison 
between Articles VIII and XI: while the former treats members and non-members 
alike, the latter stipulates that UN non-members must be invited to join the 
Genocide Convention regime.42 From the perspective of the UN, to preclude non­
members from raising genocide-related matters before Charter organs does not 
seem to be required either. Not only are the Charter-specific procedures aimed to 
facilitate international peace and security, or dispute resolution, open to non­
members.43 What is more, the UN, as per its Charter's Article 1, aspires to be a 

38 Kunz, AJIL 43 (1949), 746. 
39 Robinson, Genocide Convention, 94-5. 
40 See Fastenrath, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 4, mns 9-10. 
41 As it happened e. g. regarding UNESCO with Palestine on 31 October 2011, see http:// 

www.unesco.org/new/en/media-services/singie-view/news/general_conference_admits_palestine_ 
as_unesco_member_state. 

42 For details see Article XI, mns 8-9. 
43 See notably Article 35 para. 2 UN Charter (recognising the right of '[a] state which is not a 

member of the United Nations may bring to the attention of the Security Council or of the General 
Assembly any dispute to which it is a party if it accepts in advance, for the purposes of the dispute, 
the obligations of pacific settlement provided in the present Charter'). For comment see Schweis­
furth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 35, mns 18-24. 
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'centre for harmonizing the actions of nations in the attainment of [the UN's aims]' 
and to that effect (as per Article 2, para. 6) is to 'ensure that states which are not 
Members of the United Nations act in accordance with [its] Principles'. Finally, 
Article 102 para. 2 of the Charter is indicative: it provides that once a treaty has 
been registered with the UN Secretariat, it can be invoked before UN organs, 
without distinguishing between UN members and non-members.44 All this clarifies 
that the United Nations does not regard itself as a 'closed shop' but envisages the 
participation of non-member states in broad measure. In line with this, there is no 
reason at all to read Article VIII of the Genocide Convention restrictively. The right 
to 'call upon' UN organs is open to all parties to the Convention. 

III. Substantive scope 

A number of significant legal issues arise in relation to the substantive scope of 23 

Article VIII. Such legal issues relate to which are the 'competent organs of the UN', 
what 'actions under the UN Charter' are covered and what action is to be considered 
'appropriate'. 

1. 'competent organs of the UN' 

In referring to the 'competent organs of the UN' Article VIII applies to all UN 24 

organs, making no difference between them.45 The competence of an organ must be 
assessed on a case-by-case basis according to the functions of the organ under the 
UN Charter and in light of the object and purpose of the Convention. The notion of 
'organs' refers to Article 7 UN Charter, which lists six principal organs (the GA, SC, 
ECOSOC, the Trusteeship Council, the ICJ46 and the Secretariat47) and, in para­
graph 2, envisages the creation of subsidiary organs.48 

As Article VIII of the Convention contains no restriction, the reference to 'organs' 25 

could be read to cover principal as well as subsidiary organs. It could, read 
dynamically, even be construed to comprise subsidiary organs established after 1948. 
However, Article VIII only refers to organs that can take 'action under the Charter of 
the United Nations as they consider appropriate for the prevention and suppression 
of acts of genocide or any of the other acts enumerated in article III'. Put differently, 
the 'competence' of an organ must be based on the Charter. This is not true for 
subsidiary organs whose competence is based on the secondary act that establishes 
them, not on the (primary) Charter. Read properly, Article VIII thus only covers 
action by the principal organs. This does not mean that other organs could not take 
action against genocide: for some of them (such as the Human Rights Council, this is 

44 The provision encourages registration of all treaties, irrespective of whether they are binding 
on member states or non-members, see Martens, in: Simma/Khan/Nolte/Paulus, Charter of the UN 
{3rd ed.), Article 102, mn. 19. The Genocide Convention was registered on 12 January 1951, see 
Article XIX, mns 3-4. 

45 Although regarding the draft version limiting the competent organ to the SC, which was 
controversially discussed, supra, mn. 8. 

46 See in particular on the !CJ infra, mn. 34. 
47 The list is exhaustive: see Paulus/Lippold, in: Simma/Khan/Nolte/Paulus, Charter of the UN 

(3rd ed.), Article 7, mn. 8. 
48 See further Articles 22, 29 UN Charter. Paulus/Lippold provide a useful list {in: Simma/Khan/ 

Nolte/Paulus, Charter of the UN {3rd ed.), Article 7, mn. 33). 
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clearly an essential aspect of their mandate).49 However, their practice is not based on 
Article VIII, but on legal bases other than the Genocide Convention. 

26 As regards the UN's principal organs, any organ is 'competent' in the sense of 
Article VIII if it can act to prevent or address genocide. Such ability cannot be 
measured in the abstract. Rather, each situation must be assessed in order to 
determine whether, in light of the situation at hand, the organ in question is 
competent. For instance, if the reported situation urgently requires immediate 
action because acts of genocide are taking place, the SC with its Chapter VII 
powers would be the competent organ rather than an organ which only possesses 
the power to make recommendations such as the GA or ECOSOC. On the other 
hand, if an initial investigation into a situation was required, any organ with the 
ability to carry out such an investigation can be considered competent. 

27 As it sometimes may not always be clear which organ is competent in a particular 
situation, it is suggested that the requirements that determine competence must not 
be construed narrowly but leave sufficient flexibility. It is suggested that a state is 
entitled to specify which organ it believes to be competent at the time of the referral 
- or indeed to call upon more than one organ simultaneously. If subsequently it 
transpires that another organ is better placed to carry out the task, the matter can 
always be referred to it. As long as an organ is not obviously incompetent, it may 
not ignore a call by a member state. 

2. Subsequent practice regarding the competence of UN organs 

28 In line with the preceding considerations, action in the sense of Article VIII has 
been taken by a range of different UN (principal) organs, both in response to calls 
by member states and proprio motu. The GA has on a number of occasions taken 
action to engage with the crime of genocide since the coming into force of the 
Convention. so For instance, the GA has been host to discussions of alleged instances 
of genocide in Tibet,51 Iraq in 196352 and (more prominently) Lebanon in 1982.53 

Furthermore, the GA has adopted resolutions on the events in Former Yugoslavia, 
Rwanda54 and Cambodia.55 Such practice in conjunction with the involvement of 
the GA in the development of the Responsibility to Protect doctrine and the 

49 See further Introduction, mns 3, 28. 
so For instance, in 1992 the GA adopted the 'Declaration on the Rights of Persons Belonging to 

National or Ethnic, Religious and Linguistic Minorities' which relates to the crime of genocide in a 
number of ways. UN Doc. A/RES/47/135 (18 December 1992); Schabas, Genocide in Int'l Law (2nd 

ed.), 542. 
51 China was accused in the GA of having committed genocide in Tibet by Cuba (UN Doc. A/ 

PV.831, para. 126), El Salvador (UN Doc. A/PV.812, para. 127, and A/PV.833, para. 8), Malaya 
(UN Doc. NPV.831) and the Netherlands (UN Doc. A/PV.833, para. 28). 

52 Iraq was accused in the GA of having committed genocide against the Kurds by Mongolia (UN 
Doc. A/5429). 

53 Israel was accused in the GA of having committed genocide against Palestinian refugees in the 
Lebanese Sabra and Shatila refugee camps by Cuba (UN Doc. A/37/L.52, add. 1 and A/37/PV.108, 
para. 58), the German Democratic Republic (UN Doc. A/37/PV.92), Nicaragua (UN Doc. A/37/ 
PV.96), Madagascar (UN Doc. N37/489, annex), Mongolia (UN Doc. A/37/480, annex), Vietnam 
(UN Doc. A/37/489, annex) and Pakistan (UN Doc. N37/502, annex). See on individual criminal 
proceedings before Belgian courts Article IV, mn. 58. 

54 For detailed references see Schabas, Genocide in Int'l Law (2nd ed.), 543. 
55 UN Doc. NRES/52/135; Schabas, Genocide in Int'l Law (2"d ed.), 544. 
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establishment of Action Plan to Prevent Genocide in 200456 strongly suggest that 
the GA could be considered competent for the purposes of Article VIII. 

The SC has also dealt with instances of genocide on several occasions.57 The SC's 29 

first involvement with genocide came in 1982 with the situation in the Lebanese 
refugee camps of Sabra and Shatila;58 but its most prominent engagement was 
related to the genocide in Bosnia and Herzegovina in 1993.59 The SC first adopted a 
resolution on the prevention of genocide during the break up ofYugoslavia60 before 
creating the International Criminal Tribunal for the Former Yugoslavia through a 
Chapter VII resolution with explicit jurisdiction over the crime of genocide.61 

Unfortunately, despite taking proactive steps in relation to the situation in the 30 

former Yugoslavia, the SC failed to take action to prevent or put a stop to genocide 
in Rwanda in 1994.62 However, the SC's failure to act in this case was in no way due 
to any perception that it lacked authority in any way but rather a veto by permanent 
members.63 The SC has subsequently adopted several resolutions on the situation in 
Rwanda, Burundi and Darfur explicitly referring to the prevention of genocide.64 

Such practice and the extremely broad authority the SC possesses under Chapter 
VII clarifies (if clarification were needed) that the SC can be considered a 
competent organ for the purposes of Article VIII. 

Whilst the role of other UN organs has been limited in relation to subsequent 31 

practice, some consideration of their operation in necessary and sheds further light 
on what organs can be considered competent for the purposes of Article VIII. 

Since playing an instrumental role in the drafting of the Genocide Convention,65 32 

the ECOSOC has more than once been 'the focal point of much activity concerning 
genocide'.66 Although it was not directly addressed by a member state, in 1967 
following a call by the Sub-Commission on the Promotion and Protection of 
Human Rights, the ECOSOC prepared a report on genocide.67 Even though the 
report was for internal disputes not concluded until 1985,68 the competence of the 
ECOSOC on genocide cannot be denied. Moreover, its powers are formulated in 

56 Infra, mn. 52. 
57 Schabas, Genocide in Int'l Law (2nd ed.), 546-55. 
58 Initiated by the Soviet Union (UN Doc. S/15419) and supported by Surinam (UN Doc. SI 

15406); see also supra fn. 53; see further on the incident Malone, The Kahan Report, passim. 
59 Schabas, Genocide in Int'l Law (2nd ed.), 546. 
60 UN Doc. S/RES/819 (16 April 1993). 
61 UN Doc. S/RES/827 (8 May 1993). 
62 For details Griinfeld/Huijboom, Failure to prevent Genocide in Rwanda, 199-217; Melvern, 

JintCrimJust 3 (2005), 847; Schabas, Genocide in Int'l Law (2nd ed.), 547-9. 
63 Melvern, JintCrimJust 3 (2005), 847, 854-6; Schabas, Genocide in Int'l Law (2nd ed.), 547-8. 

Only after the massacres had reached their peak, on 8 June 1994, the SC recognised the situation as 
genocide and then authorised an intervention two weeks later. Schabas, Genocide in Int'l Law (2nd 

ed.), 550. 
64 UN Docs S/RES/978, S/RES/1011, S/RES/1029 (all on Rwanda), S/RESI012 and S/RES/1161 

(both on Burundi); UN Doc. S/RES/1366 (30 August 2001), emphasis as original; see also the 
comment on the later implementation of the Special Adviser on the Prevention of Genocide, infra, 
mn. 52; Schabas, Genocide in Int'l Law (2nd ed.), 553-4. 

65 GA Resolution 96 (I) addressed the ECOSOC directly. It then participated with its Ad Hoe 
Committee even in the drafting process of the Convention and thus proved its general competence 
on genocide issues. 

66 Schabas, Genocide in Int'l Law (2nd ed.), 555. 
67 Schabas, Genocide in Int'l Law (2nd ed.), 555 (there fn. 169). 
68 In details Schabas, Genocide in Int'l Law (2nd ed.), 555-7. 
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Articles 62 to 66 of the UN Charter so that the ECOSOC is also able to act upon 
calls according to the Charter. There is no reason to exclude the ECOSOC from the 
list of competent UN organs according to Article VIII. 

33 Another principal organ that has dealt with issues relating to genocide is the 
Secretariat.69 In providing logistical support for the entire Organization the Secretar­
iat is indirectly involved whenever any member of UN staff is in charge of monitoring 
or engaging with an instance of genocide such as in Yugoslavia, Rwanda and 
Darfur.70 However, aside from logistical and organizational support for other organs, 
the Secretariat has not been directly called upon by states under Article VIII and 
likewise there is no procedure for referral of a situation to the Secretariat in the UN 
Charter. As such, the Secretariat cannot be considered a competent organ for the 
purposes of Article VIII; it gets involved in cooperation with actions by other organs. 

34 A further principal organ of the UN, the ICJ, is potentially significant for the 
operation of the Genocide Convention. The Court's role is addressed in Article IX 
of the Convention specifically and more generally circumscribed by its Statute and 
the ICJ-related provisions of the Charter. As is noted elsewhere,71 these envisage 
contentious inter-state proceedings and permit Charter organs (but not member 
states) to make use of the ICJ's advisory role.72 All this is possible irrespective of 
Article VIII. It could be asked, though, whether Article VIII could provide an 
autonomous basis for ICJ action. In its provisional measures order in the Bosnian 
Genocide case, the Court briefly considered the matter when noting: 

' ... Article VIII, even assuming it to be applicable to the Court as one of the 'competent organs 
of the United Nations', appears not to confer on it any functions or competence additional to 
those provided for in its Statute ... .'73 

This seems to suggest that Article VIII does not add to (nor diminish from) to 
the Court's competences as defined by Article IX. For the scope of the Court's 
competences, it is irrelevant.74 

3. 'actions under the UN Charter' 

35 Upon receiving a referral from a contracting party a competent UN organ has the 
discretion to take 'actions under the Charter of the United Nations'.75 As such, the 
range of possible action that can be taken by competent organs is limited to those 
powers it possesses under the UN Charter.76 

36 For the General Assembly, this means that its response to genocide will typically 
not involve the imposition of legal obligations or measures of coercion. Its powers 
are mainly political;77 they include a general competence to discuss questions of 

69 Schabas, Genocide in Int'l Law (2nd ed.), 571-3. 
70 See further Chesterman, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3 rd ed.), Article 97, 

rnns 6-8; see further details and references in Schabas, Genocide in Int'l Law (2nd ed.), 572-3. 
71 See Article IX, mns 1, 18-49. 
72 Oellers-Frahm, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3 rd ed.), Article 96, 

mns 14-21. 
73 ICJ Reports 1993, 23 (para. 47). 
74 Lippman, HousJintL 23 (2000-2001), 512. 
75 Supra, mn. 13. 
76 In the case of the GA, Articles 10 to 17 UN Charter, for the SC, Articles 24 to 26 (combined 

with Chapters VI, VII, VIII and XII) UN Charter, for ECOSOC, Articles 62 to 66 UN Charter. 
77 Peterson, in: Oxford Handbook on the UN, 97-116. 
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international concern (including those related to genocide)78 and to recommend a 
particular course of action.79 As per Article 22, this can include the creation of 
subsidiary organs mandated to address questions relating to genocide. Outside 
specific crisis situations, the GA's power to initiate studies or make recommenda­
tions as set out in Article 13 UN Charter80 and its specific competence with respect 
to human rights recognised in Articles 55 and 56 may provide a basis for action. 
The effectiveness of such action, however, depends on the political will and 
cooperation of member states. 

The SC, in contrast, has real operational powers and can impose coercive 37 

measures.81 As it is primarily responsible for the maintenance of peace and 
security,82 it is in a position to ensure compliance with the Convention in situations 
of crisis. While its Chapter VI powers are recommendatory, under Chapter VII of 
the Charter, the Council can impose a wide range of sanctions if it has determined 
genocidal violence to amount to a 'threat to the peace' in the sense of Article 39 UN 
Charter.83 This determination depends on the political will of the SC members, and 
must be carried by the votes (or at least not attract vetoes) of the SC's five 
permanent members. However, where such political will is mustered, 'genocide, 
whether imminent or ongoing, practically always ... [will be considered] a threat to 
the peace'.84 This opens up the way for a wide range of military and non-military 
sanctions under Articles 41 and 42 UN Charter, but also enables the Council to 
condemn a situation or to install commissions for investigation purposes. 85 

The powers of the ECOSOC are, similar to those of the GA, of a political 38 

nature.86 As vested by Articles 62 to 66 of the UN Charter, it can make or initiate 
studies, make reports and give recommendations.87 Doing so, its functions appear 
complementary to those of the GA.88 That is why, generally speaking, a distinction 
between the GA and the ECOSOC to identify the 'more competent' organ is not 
easy; and it will generally be up to states to choose which they intend to 'call upon'. 
On that basis, given its diminished role, ECOSOC may not be the first port of call; 
especially since special procedures created by the Human Rights Commission (a 
subsidiary organ of ECOSOC) have been transferred to the Human Rights Council 
(established by the GA). However, historically, it has played a considerable role, as 
the above discussion indicates.89 

78 Klein/Schmahl, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 10, mns 4-20. 
79 Klein/Schmahl, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 10, 

mns 12-41. 
80 See also on the broad interpretation of Article 13 of the UN Charter Fleischhauer/Simma, in: 

Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 13, mns 1-6. 
81 Malone, in: Oxford Handbook on the UN, 117-35. 
82 Peters, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 24, mns 33-4. 
83 That it can interpret the notion of 'threat to peace' in such a way today seems undisputed, see 

Gaja, in: Gaeta, Genocide Convention, 402. 
84 As put by Kofi Annan in his Stockholm Proposals, 2. 
85 See for details Schabas, Genocide in Int'l Law (2nd ed.), 553. 
86 Rosenthal, in: Oxford Handbook on the UN, 136-48. 
87 Rohen, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 62, mns 10-24. 
88 Rosenthal, in: Oxford Handbook on the UN, 138. 
89 Supra, mn. 32. 
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4. 'they consider appropriate' 

39 While Article VIII entitles contracting parties to 'call upon' competent organs of 
the UN, the action to be taken is the one 'they consider appropriate'. This 
formulation raises a number of important legal issues that require further examina­
tion, including who exactly 'they' refers to and what exactly 'consider appropriate' 
in this context means. As regards the first issue, the term 'they' used in the English 
version might not only refer to the UN organs, but include the member state 
referring the matter. However, as the French language version, which uses 'ceux-ci', 
clarifies, the reference is to the UN organs only. These alone are ( or rather: the 
requested organ alone is) thus to consider 'appropriate measures'. This does not 
mean that the referring state requesting action had to remain entirely passive. It can 
suggest measures it considers appropriate; and indeed such suggestions from states 
involved with or close to the situation at hand as to the best course of action are of 
potentially great value to competent UN organs. 

40 Whilst, as demonstrated above, Article VIII confers a right on the referring state 
to have the issue placed on the agenda of a competent organ of the UN and to 
receive some form of response,90 crucially it does not confer any right to insist on a 
particular course of action. By providing that competent UN organs may take 
whatever action 'they consider appropriate' they are afforded considerable discre­
tion as to whether to take action, and if so, what kind of action they wish to take. 
What is more, if the response falls short of the referring state's hopes (or even if 
there is no response at all), hard and fast enforcement mechanisms are not readily 
available.91 All this of course is a central weakness and the reason for a good deal of 
the criticism of Article VIII as providing an incomplete system for the prevention 
and punishment of the crime of genocide.92 As will be shown below,93 the more 
recent UN debates around the notion of a 'Responsibility to Protect' - developed 
outside Article VIII - have indeed sought to establish proper, specific obligation of 
the international community to prevent mass atrocities such as genocide. 

41 Yet even the existence of a more limited duty to respond in some way, recognised 
in Article VIII, should not be dismissed completely. For once, debates about 'R2P' 
may very well have drawn inspiration from provisions like Article VIII, which at 
least provided some normative foothold for the idea of a UN responsibility for the 
prevention of genocide. Beyond that, for UN organs to be obliged to react in some 
form, has - potentially important - political implication that could very well affect 
the substance of the response. A requested organ needs to place the referred matter 
on its agenda and it has to engage with it, which will typically require a discussion 
in which the referring state can participate. Even if the requested organ decides not 
to act, it can only do so following a discussion. This in itself may prove important 
for the broader international response, at least in 'referral cases' commanding 
public attention. Because of the involvement of a UN organ, other states and 
institutions regularly become aware of the referred issue. Second, being forced to 
respond somehow may increase the political pressure to issue a convincing reaction 

90 Supra, mns 13, 19. 
91 To consider just two examples, contentious ICJ proceedings cannot be instituted against UN 

organs, while the UN's internal justice system is not open to states. 
92 Supra, fn. 18 and 19. 
93 Infra, mns 52-55. 
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that is 'appropriate' to the referred situation. At least in the post-Rwanda and post­
Srebrenica climate, where the UN can be considered to be genuine in its commit­
ment to genocide prevention, the increase in political pressure that Article VIII 
could entail might very well be relevant. Credible allegations of genocide will unlike 
to be simply ignored; and they might tip the scale in favour of a more intrusive 
response. 

IV. Procedure 

No formal procedure for referral by contracting parties is set out in Article VIII 42 
or anywhere else in the Genocide Convention. As regards the procedure to be 
followed by the requested UN organ, the respective Rules of Procedure regulate how 
to deal with the referral. Apart from stipulating the process of handling referrals, 
these Rules also enable referring states to gauge how much time will lapse before 
their request is actually addressed. Whereas the SC is always on duty,94 the GA 
meets generally on for annual sessions only.95 Emergency special sessions can be 
convened within 24 hours and in cases of alleged genocide, might in fact well be 
convened; however, they need to be; 'requested by the Security Council ... or by a 
majority of the Members of the United Nations', which so far has only happened 
ten times.96 ECOSOC, lastly, meets 'as required' according to Article 72 para. 2 UN 
Charter.97 Pursuant to its Rules of Procedure, its holds two sessions a year, but 
additional special sessions are possible.98 While much will depend on the type of 
action requested, in light of these considerations, the SC appears to be the fastest 
and most effective organ to be called upon. Unless a motion for an emergency 
special session is considered, the GA, outside its regular sessions, is unlikely to be 
able to respond swiftly. 

As regards the referral by the contracting party, the first (perhaps obvious) point 43 

to make is that Article VIII grants a right. Contracting parties that are in some way 
involved (e. g. as victim states of genocidal violence) or have knowledge of the 
commission of genocide can make a referral under Article VIII, but are not under a 
duty to do so. The failure to refer a matter to the UN thus does not amount to a 
breach of the Genocide Convention.99 

With respect to the form of requests, the various Rules of Procedure - as well as 44 

the subsequent UN practice - provide at least some guidance. The only UN organs 
to which any mention regarding referral is made in the UN Charter are the GA and 
the SC in Article 35. Neither the Charter itself nor the Rules of Procedure of either 
organ make any reference to procedural requirements in terms of referrals. How­
ever, consistent practice has revealed that formal written communication is required 
when making such a referral. 100 

94 Buhler, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 28, mns 9, 23. 
95 Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 35, mn. 6. 
96 See GA Res 377(V) ('Uniting for Peace'), which 'invented' the procedure to be able to deal 

with matters of international peace and security in the case of a Security Council blockade. In the 
Wall opinion, the ICJ emphasised the GA's discretion in determining whether these conditions are 
met: see ICJ Reports 2004, 161, paras 28-35. 

97 Chaitidou, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3'd ed.), Article 72, mn. 5. 
98 Chaitidou, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 72, mns 10-14. 
99 Robinson, Genocide Convention, 96. 
100 Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 35, mn. 25. 
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45 Similarly, subsequent practice has shown that when making a referral to the GA 
or SC, no detailed substantiation of the motivations of the referring state is required 
and it is most probably the case that the situation is the same with regard to 
referrals made under Article VIII of the Genocide Convention.101 From a practical 
point of view, however, a well substantiated letter of referral can have great 
influence on the decision of the competent organ to take action. Finally, the 
referring state has the option of addressing their referral to a specific UN organ 
(bearing in mind the availability of each organ102

) or to the Secretary General if 
more than one organ is potentially competent.103 

D. Subsequent developments 

46 Article VIII is the only explicit substantial linkage104 between the Genocide 
Convention and the UN as an actor against genocide. Although the drafters of the 
Convention did not impose upon the UN a separate, self-standing duty to prevent 
and suppress genocide, Article VIII involved the Organization in the fight against 
genocide. Adopted as early as 1948, the provision can be considered, with the 
benefit of hindsight, to have been the first step towards an institutional commit­
ment to fight genocide. Although state parties remain primarily responsible for 
measures against genocide, an institutional framework for an effective compliance 
of the conventional aims is indispensable. Beginning with Article VIII, the UN has 
progressively taken the lead in genocide prevention and suppression - driven, but 
not obliged to, by the Genocide Convention. 

47 When the Genocide Convention was adopted, a duty for international organisa-
tions (and more specifically the UN) to prevent and suppress genocide did not exist. 
Today, however, the UN accepts that it is required to prevent genocide and in fact 
sees this as one of its core missions. 105 Such a development has undoubtedly been 
aided by the link created between states and the UN by Article VIII of the 
Convention. 

48 However the failure of the UN as a whole to intervene to bring a stop to the 
Rwandan genocide at the start of the 1990s exposed the limits of the referral system 
whereby the initiative lay with states themselves.106 Until then Article VIII was (at 
least impliedly) applied several times and some form of meaningful interaction 
between states and the UN in achieving the aims of the Convention seemed 
plausible. 107 This perception was shattered by the failure of the international 
community regarding the Rwandan Genocide and crucially since then a number 
of steps have been taken to strengthen the institutional system in order to combat 

101 See for further references Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd 

ed.}, Article 35, mn. 25. Similarly, no formal requirements can be discerned regarding referral to 
ECOSOC, of which Article VIII Genocide Convention is the only means of state referral since no 
procedure is contained in the UN Charter. 

102 Buhler, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 28, mns 9, 23. 
103 Schweisfurth, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Article 35, mn. 25 

(last sentence). 
104 Mere references to the UN can be found also in the preamble as well as in the rather technical 

Articles XI to XIV and XVII to XIX. 
105 Gaja, in: Gaeta, Genocide Convention, 405; see also Introduction, mns 56-8. 
106 See on this Griinfeld/Huijboom, Failure to prevent Genocide in Rwanda, passim. 
107 Supra, mns 28-34. 
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the crime of genocide. As such, the remarkable subsequent practice regarding 
Article VIII falls to be examined. 

I. International Convention on the Suppression and Punishment of the 
Crime of Apartheid (1973) 

The impact of Article VIII on international treaty-making is clear, first of all, 49 

from a perusal of subsequent treaty norms. Among these, Article VIII of the 
International Convention on the Suppression and Punishment of the Crime of 
Apartheid, adopted in 1973, is almost108 identical: 

'Any State Party to the present Convention may call upon any competent organ of the United 
Nations to take such action under the Charter of the United Nations as it considers appropriate for 
the prevention and suppression of the crime of aparlheid'.109• 

The Anti-Apartheid Convention entered into force in 1976 and remains valid. 
The fact that its Article VIII, adopted more than 25 years later, effectively duplicates 
Article VIII of the Genocide Convention is significant and suggests that the 
approach adopted in the Genocide Convention was not considered meaningless.11° 
Even at a time when genocide was not an issue of major international consideration, 
Article VIII of the Genocide Convention thus proved to be a blueprint for 
subsequent treaties on related issues. 

II. International criminal law 

The development of international criminal law after the end of the Cold War has 50 

brought a significant number of developments regarding the crime of genocide. The 
statutes of both the ICTY and ICTR tribunals included genocide as a crime under 
their jurisdiction. Both SC resolutions could be (at least partly and indirectly) 
attributed to prior state referrals to UN organs.11 1 Article VIII thus did play a role 
in the evolution of international criminal justice. 

Furthermore, in the subsequent establishment of the International Criminal 51 

Court, which also has jurisdiction over the crime of genocide, the legacy of 
Article VIII of the Genocide Convention becomes visible. 112 To elaborate, the 
drafting history of the ICC Statute shows that the ability for state parties under 
Article 14 para. 1 to refer a situation to the prosecutor of the ICC was inspired by 
Article VIII of the Genocide Convention.113 The first ILC draft of the ICC Statute of 
1994 stated in its Article 25 para. 1: 

108 Only the use of the singular for 'Party' and 'it considers' is less identical than in the 'original' 
version of the Genocide Convention. 

109 Emphasis as original. 
110 Schabas, Genocide in Int'l Law (2nd ed.), 538. 
111 At least in the Rwandan situation, early warnings addressed to UN organs by both states 

(Belgium) and UN officials were numerous, see e. g. Griinfeld/Huijboom, Failure to prevent 
Genocide in Rwanda, 95-103, 127-39. 

112 Article 14 para. 1 ICC Statute reads as follows: 'A State Party may refer to the Prosecutor a 
situation in which one or more crimes within the jurisdiction of the Court appear to have been 
committed requesting the Prosecutor to investigate the situation for the purpose of determining 
whether one or more specific persons should be charged with the commission of such crimes.' 

113 See also Marchesi, in: Triffterer, ICC Statute (2nd ed.), Article 14, mn. 2. 
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'A State Party which is also a Contracting Party to the Convention on the Prevention and 
Punishment of the Crime of Genocide of 9 December 1948 may lodge a complaint with the 
Prosecutor alleging that a crime of genocide appears to have been committed.'ll4 

As such, only states that were party to both the Genocide Convention and the 
ICC Statute would have been competent to make referrals to the ICC prosecutor 
under Article 25. However, it is suggested that subsequent practice under 
Article VIII of the Genocide Convention referred to in the Draft Statute adopted 
by the ICC Preparatory Committee of April 1998115 influenced the move away 
from a strict link to the Genocide Convention. States that were not party to the 
Genocide Convention have been enabled to make referrals to the Prosecutor, as is 
the case in the current ICC Statute. But the spirit of Article VIII still lives in 
Article 14 of the ICC Stature. It can hardly be disputed that Article VIII served as 
a blueprint for its sister provision vis-a-vis the ICC. 

III. UN initiatives on genocide prevention and 'Responsibility to Protect' 

52 Only a few years later, during Kofi Annan's term of office as Secretary-General, 
the UN took decisive steps towards a more active role in the fight against genocide. 
On 20 August 2001, the SC adopted its Resolution 1366 in which it confirmed the 
importance of the fight against genocide in the framework of conflict prevention.116 

Secretary-General Annan made use of this resolution and worked towards a deeper 
institutional commitment to prevent and supress genocide, which eventually was 
presented in the Action Plan to Prevent Genocide of April 2004.117 Subsequently, in 
a letter to the President of the SC of 12 July 2004, Kofi Annan outlined the mandate 
for the Special Advisor on the Prevention of Genocide.118 His or her responsibilities 
are to: 

'(a) collect existing information, in particular from within the United Nations system, on massive 
and serious violations of human rights and international humanitarian law of ethnic and racial 
origin that, if not prevented or halted, might lead to genocide; 

(b) act as a mechanism of early warning to the Secretary-General, and through him to the 
Security Council, by bringing to their attention potential situations that could result in genocide; 

(c) make recommendations to the Security Council, through the Secretary-General, on actions to 
prevent or halt genocide; 

(d) liaise with the United Nations system on activities for the prevention of genocide and work to 
enhance the United Nations capacity to analyse and manage information relating to genocide or 
related crimes.' 119 

53 With the establishment of the office of a Special Advisor the UN has documented 
and started to perform its duty to play an active role in the prevention and 
suppression of genocide. 12° From 3 May 2006, this work was supported by a 
newly-created Advisory Committee. 121 As the UN has pointed out, the Genocide 

u4 Report of the ILC on the work of its forty-sixth session, YbILC 1994, vol. II, part 2, 45. 
115 See also Marchesi, in: Triffterer, ICC Statute (2nd ed.), Article 14, mn. 4. 
ll6 UN Doc. S/RES/1366 (2001), 2 (preambular paras 17 and 18). 
117 UN Press Release, archived on http://www.preventgenocide.org/prevent/UNdocs/KofiAnnan-

sActionPlantoPreventGenocide7 Apr2004.htrn#links. 
118 UN Doc. S/2004/567. 
119 UN Doc. S/2004/567, 2 (para. 5). 
120 Schabas, Genocide in Int'l Law (2nd ed.), 545; see on the work of the Special Advisor http:// 

www.un.org/en/preventgenocide/adviser/country_situations.shtml. 
121 UN Doc. SG/A/1000, http://www.un.org/News/Press/docs/2006/sgal000.doc.htrn. 
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Convention is one and the first of the three key features of the legal framework vis­
a-vis the Office of the Special Advisor on the Prevention of Genocide. 122 

These subsequent developments complement, rather than replace, Article VIII. 54 

Even though the institutional machinery has been developed, Article VIII referrals 
remain an option - for treaty parties to raise awareness for threats of genocide, and 
for the UN to engage with them on an autonomous (treaty) basis. 

Even after the establishment of the office of the Special Adviser, the cooperation 55 

between states and the UN in the fight against genocide has continued to evolve. 
Through GA Resolution 60/1, the outcome document of the UN World Summit 
2005, the UN recognised the concept of Responsibility to Protect.123 It includes 
genocide prevention124 and strengthens the political legitimacy of the Special 
Advisor on the Prevention of Genocide.125 Vis-a-vis genocide, the concept of 
Responsibility to Protect signifies, in the words of the Special Advisor the following: 

'l. The State carries the primary responsibility for protecting populations from genocide, war 
crimes, crimes against humanity and ethnic cleansing, and their incitement; 

2. The international community has a responsibility to encourage and assist States in fulfilling 
this responsibility; 

3. The international community has a responsibility to use appropriate diplomatic, humanitarian 
and other means to protect populations from these crimes. If a State is manifestly failing to protect 
its populations, the international community must be prepared to take collective action to protect 
populations, in accordance with the Charter of the United Nations.' 126 

These features reflect the international cooperation in the fight against genocide as 
it was initiated by the Genocide Convention. They confum that states are primarily 
called upon to prevent and suppress genocide, but that both states and UN are under 
a shared duty to contribute in every possible way to the attainment of this goal. The 
concept of Responsibility to Protect imposes obligations on both states and the UN. It 
does not, though, expressly comprise a right of every state to call upon the UN if 
support is needed in the fight against genocide. In this regard, Article VIII retains its 
function in the developing system of anti-genocide cooperation.127 

IV. Further recent developments 

One of the most recent developments was the establishment of the UN Human 56 

Rights Council.128 Created by GA Resolution 60/251 of 3 April 2006,129 it replaced 
the former Commission on Human Rights and is 'responsible for promoting 

122 http://www.un.org/en/preventgenocide/adviser/mandate.shtml: ' ... the legal framework for 
the work of the Office on Genocide Prevention and the Responsibility to Protect is drawn from: 
The Convention on the Prevention and Punishment of the Crime of Genocide; 
The wider body of international human rights law, international humanitarian law, and interna­
tional criminal law; 
Relevant resolutions of the General Assembly, the Security Council and the Human Rights Council, 
including the 2005 World Summit Outcome Document.' 

123 Vashakmadze, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3 rd ed.), Annex on Respon-
sibility to Protect after Article 38, mns 1-82. 

124 UN Doc. A/RES/60/1, paras 138-9. 
125 UN Doc. A/RES/60/1, para. 140 
126 http://www.un.org/en/preventgenocide/adviser/responsibility.shtml. 
127 See also Vashakmadze, in: Simma/Khan/Nolte/Paulus, Charter of the UN (3rd ed.), Annex on 

Responsibility to Protect after Article 38, mn. 57. 
128 Ramcharan, in: Oxford Handbook on the UN, 450-1. 
129 UN Doc. A/RES/60/251. 
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universal respect for the protection of all human rights'. 130 As the prevention of 
genocide is also a matter of human rights, the Human Rights Council can be 
regarded as another monitoring body competent to address questions of genocide. 
The Council itself is very aware of this role and has become actively involved in the 
fight against genocide. 131 Although politically not undisputed, 132 the Human Rights 
Council forms another string in the now well developed network of cooperational 
genocide prevention between states and the UN and thus complements the ideas 
expressed by Article VIII. 

57 In the now developed framework of genocide prevention, Article VIII retains an 
important place. State referrals remain a potentially important tool of genocide 
prevention as states are best placed to determine whether a certain situation calls for 
an institutional response. This function is proved even by the most recent develop­
ment of treaty making. A good example is the Arms Trade Treaty of 27 March 
2013.133 This treaty, pursuant to its Article l, aims at establishing 'the highest 
possible common international standards for regulating or improving the regulation 
of the international trade in conventional arms' and preventing and eradicating 'the 
illicit trade in conventional arms and prevent their diversion.' Its Article 6 para. 3 
stipulates that: 

'[a] State Party shall not authorize any transfer of conventional arms ... if it has knowledge at the 
time of authorization that the arms or items would be used in the commission of genocide, ... .' 

This passage has twofold relevance for Article VIII of the Genocide Convention. 
First, it clarifies that the transfer of arms to a genocide situation constitutes a 
genocide situation itself and may thus be subject of a state referral according to 
Article VIII. Second, the Arms Trade Treaty itself does not provide for its own 
provision on state referrals. Parties to the treaty are indeed 'encouraged' to pursue 
international cooperation (Article 15) and may request 'international assistance' 
(Article 16). But this is only of technical nature and covers controls of the arms 
transfer. If a transfer has already happened, however, states have to rely on other 
provisions to call upon the UN regarding that issue. For treaties like the Arms 
Trade Treaty, which themselves refer to genocide, Article VIII is a complementary 
option also to foster treaty compliance beyond the mechanisms provided by the 
respective treaty. 

E. Concluding observations 

58 Despite frequent criticism, Article VIII is more than a merely declaratory 
provision of the Genocide Convention. It has foreshadowed the development of 
the contemporary international law system on the prevention and punishment of 
genocide based on cooperation between states and the UN. In fact, Article VIII can 
be seen as an important inspiration for the now well developed and accepted UN 
obligation to prevent and suppress genocide. Conversely, the recognition of such a 

130 UN Doc. NRES/60/251, 2 (paras 1 and 2). 
131 See e. g. HRC Res. 7 /25 and 22/22 (both putting forward comprehensive agendas for genocide 

prevention) and further the information at http://www.ohchr.org/EN/Issues/RuleOfLaw/Pages/ 
PreventionGenocide.aspx. 

132 For its composition including states not completely providing for a decent human rights 
standard by their own see Ramcharan, in: Oxford Handbook on the UN, 451. 

133 UN Doc. NCONF.217/2013/L.3. 
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58-60 Article VIII 

duty goes some way towards addressing the weaknesses of Article VIII, which did 
not place specific obligations on the UN. 

Within the framework of the Convention, the possibility of referral envisaged in 59 

Article VIII is part of the broader normative agenda aimed at ensuring the 
prevention of genocide. Within that agenda, the duty of states to prevent genocide, 
as set out in Article I, is the lynchpin of the system. As the ICJ emphasised in its 
Bosnian Genocide judgment, the duty to prevent 

'has its own scope, which extends beyond the particular case envisaged in Article VIII, namely 
reference to the competent organs of the United Nations, for them to take such action as they deem 
appropriate. Even if and when these organs have been called upon, this does not mean that the 
States parties to the Convention are relieved of the obligation to take such action as they can to 
prevent genocide from occurring, while respecting the United Nations Charter and any decisions 
that may have been taken by its competent organs.' 134 

Still, while not 'absorbing' the duty to prevent, Article VIII plays an important 
supporting role. This, too, was emphasised by the ICJ: 

'The remaining specific provision, Article VIII about competent organs of the United Nations 
taking action, may be seen as completing the system by supporting both prevention and suppres­
sion, in this case at the political level rather than as a matter of legal responsibility.' 135 

Despite the harsh criticisms Article VIII has been exposed to, and its partly 60 
political function, a future reform appears not to be urgent. The meaning of the 
provision can well be assessed by the common means of interpretation. Admittedly, 
on some aspects (like e. g. the notion of 'competent UN organs') some further 
normative guidance would have been desirable. But on the whole, no reform is 
needed. This is particularly true since the recently established (and hopefully to be 
extended) mechanisms of genocide prevention adopted within the UN systems 
outweigh some of the deficits of Article VIII. 

134 ICJ Reports 2007, 220 (para. 427). 
135 ICJ Reports 2007, 109 (para. 159). 
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Consulta posible gracias al compromiso con
la cultura de la

recurrir

Del lat.  'volver corriendo', 'retornar'.

1. intr. Acudir a un juez o autoridad con una demanda o petición.

2. intr. Acogerse en caso de necesidad al favor de alguien, o emplear medios no
comunes para el logro de un objeto.

3. intr. Dicho de una cosa: Volver al lugar de donde salió.

4. intr.  Dicho de una enfermedad o de sus síntomas: Reaparecer después de
intermisiones.

5. tr. Entablar recurso contra una resolución.

Conjugación de recurrir

FORMAS NO PERSONALES

INFINITIVO GERUNDIO

recurrir recurriendo

PARTICIPIO

recurrido

INDICATIVO

Personas del Pronombres PRETÉRITO IMPERFECTO /

por palabraspor palabras Escriba aquí la palabra Consultar
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Número discurso personales PRESENTE
COPRETÉRITO

Singular Primera yo recurro recurría
Segunda tú / vos recurres / recurrís recurrías

usted recurre recurría
Tercera él, ella recurre recurría

Plural Primera
nosotros,
nosotras

recurrimos recurríamos

Segunda
vosotros,
vosotras

recurrís recurríais

ustedes recurren recurrían
Tercera ellos, ellas recurren recurrían

PRETÉRITO PERFECTO SIMPLE

/ PRETÉRITO
FUTURO SIMPLE / FUTURO

Singular Primera yo recurrí recurriré
Segunda tú / vos recurriste recurrirás

usted recurrió recurrirá
Tercera él, ella recurrió recurrirá

Plural Primera
nosotros,
nosotras

recurrimos recurriremos

Segunda
vosotros,
vosotras

recurristeis recurriréis

ustedes recurrieron recurrirán
Tercera ellos, ellas recurrieron recurrirán

CONDICIONAL SIMPLE / POSPRETÉRITO

Singular Primera yo recurriría
Segunda tú / vos recurrirías

usted recurriría
Tercera él, ella recurriría

Plural Primera
nosotros,
nosotras

recurriríamos

Segunda
vosotros,
vosotras

recurriríais

ustedes recurrirían
Tercera ellos, ellas recurrirían

SUBJUNTIVO
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Número Personas del
discurso

Pronombres
personales PRESENTE FUTURO SIMPLE / FUTURO

Singular Primera yo recurra recurriere
Segunda tú / vos recurras recurrieres

usted recurra recurriere
Tercera él, ella recurra recurriere

Plural Primera
nosotros,
nosotras

recurramos recurriéremos

Segunda
vosotros,
vosotras

recurráis recurriereis

ustedes recurran recurrieren
Tercera ellos, ellas recurran recurrieren

PRETÉRITO IMPERFECTO / PRETÉRITO

Singular Primera yo recurriera o recurriese
Segunda tú / vos recurrieras o recurrieses

usted recurriera o recurriese
Tercera él, ella recurriera o recurriese

Plural Primera
nosotros,
nosotras

recurriéramos o recurriésemos

Segunda
vosotros,
vosotras

recurrierais o recurrieseis

ustedes recurrieran o recurriesen
Tercera ellos, ellas recurrieran o recurriesen

IMPERATIVO

Número Personas del
discurso

Pronombres
personales

Singular Segunda tú / vos recurre / recurrí
usted recurra

Plural Segunda
vosotros,
vosotras

recurrid

ustedes recurran
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