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IN THE TRIAL CHAMBER

Before: 
Judge Richard May, Presiding 
Judge Patrick Robinson 
Judge O-Gon Kwon

Registrar: 
Mr. Hans Holthuis

Order of:
19 February 2002

PROSECUTOR

v.

SLOBODAN MILOSEVIC

PARTLY CONFIDENTIAL AND EX PARTE

_________________________________________________

DECISION ON PROSECUTION MOTION FOR PROVISIONAL PROTECTIVE MEASURES PURSUANT
TO RULE 69

_________________________________________________

The Office of the Prosecutor

Ms. Carla Del Ponte 
Ms. Hildegard Uertz-Retzlaff 
Mr. Geoffrey Nice 
Mr. Dermot Groome

The Accused

Slobodan Milosevic

Amici Curiae

Mr. Steven Kay, QC
Mr. Branislav Tapuskovic 
Prof. Mischa Wladimiroff

I. BACKGROUND

1. The Office of the Prosecutor (�Prosecution�) filed a confidential and ex parte motion entitled �Prosecution Motion
for Provisional Protective Measures Pursuant to Rule 69� on 4 January 2002 (�First Motion�). The Motion concerning
Indictment IT-01-51 (�Bosnia Indictment�) sought orders that (a) the Prosecution be permitted to redact identifying
information from statements and documents disclosed pursuant to Rule 66 (A)(i), and (b) the accused be prohibited
from making public any of the material received from the Prosecution pursuant to the same Rule. The measures sought
were said to be necessary to safeguard the safety and privacy of the victims and witnesses and the integrity of the
evidence and these proceedings.
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circumstances with respect to each witness for whom - or each document for which � it seeks redaction.27 It is, after all,
something only to be granted in �exceptional circumstances�, and the reason for this is that it goes to the heart of an
accused�s right to a fair trial by enabling him to investigate the case against him.28 The Prosecution cannot therefore
simply redact the identifying information and say that it will apply for particular protective measures for some of these
witnesses within an unspecified period of time. Its obligation is to disclose the statements in unredacted form at the
stage of its duty to disclose under Rule 66 (A)(i). That duty arose in this case on 7 January 2002. It is at that time that
the Prosecution, if it wished to redact identifying information of witnesses from the material, should have shown
exceptional circumstances with respect to each such witness.

25. In contemplating the making of such applications for particular witnesses, the Trial Chamber reminds the
Prosecution of the jurisprudence dealing with conditions for the granting of witness anonymity. In early considered
decisions in the Tadic29 and Blaskic30 cases, the Trial Chambers set out five conditions that would have to be met for
witness anonymity to be granted:

(a) first and foremost, there must be real fear for the safety of the witness or his or her family;

(b) secondly, the testimony of the particular witness must be important to the Prosecution case;

(c) thirdly, the Trial Chamber must be satisfied that there is no prima facie evidence that the witness is
untrustworthy;

(d) fourthly, the ineffectiveness or non-existence of a witness protection programme is a matter that will
have considerable bearing on any decision to grant anonymity ; and

(e) fifthly, any measures taken should be strictly necessary.

26. Furthermore, Trial Chamber II in the Brdanin Decision recently set out three criteria which would need to be
considered in respect of applications made under Rule 69 (A) for specific protective measures for witnesses. They are:

(a) the likelihood that Prosecution witnesses will be interfered with or intimidated once their identity is
made known to the accused and his counsel, but not the public ;

(b) the extent to which the power to make protective orders can be used not only to protect individual
victims or witnesses in the particular trial, and measures which simply make it easier for the Prosecution to
bring cases against other persons in the future; and

(c) the length of time before the trial at which the identity of the victims and witnesses must be disclosed to
the accused. (The Prosecution accepted in the Brdanin case that, although the shorter the time between
disclosure and testifying the less the opportunity will be for interference with that witness, the time allowed
for preparation must be time before trial commences rather than before the witness gives evidence. What
time frame is reasonable will depend on the category of the witness .)

27. In respect of the third criterion raised in the Brdanin Decision, the Trial Chamber also notes a decision in the Tadic
case concerning the period for disclosure pursuant to Rule 69 (C), in which it held that whilst there was a basis for non-
disclosure of identifying information concerning a particular witness, exceptional circumstances under Rule 69 (A)
having been made out, the name of the witness was to be �released not less than thirty (30) days before the firm trial
date �.31

28. The Trial Chamber notes with regret that the granting of such protective measures , which started out as an
exceptional practice, has become almost the norm in proceedings before the Tribunal. Nonetheless, this practice has
followed individual applications for protective measures, not for blanket orders suppressing the identity of witnesses
from the accused. Whilst it is extremely important to provide adequately for the protection of victims and witnesses, the
requirement that the accused be given a fair trial dictates that Trial Chambers only grant protective measures where it is
properly shown in the circumstances of each such witness that the protective measures sought meet the standards set out
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in the Statute and Rules of the Tribunal , and expanded in its jurisprudence. The Prosecution is under an obligation at
this early stage of the proceedings to justify redaction of a witness�s identifying information from statements disclosed
pursuant to Rule 66 (A)(i) with respect to each such witness .

29. One of the arguments the Prosecution brings to justify its Motion is that the accused has stated that he does not
recognise the Tribunal�s authority and that in one incident a member of the accused�s Socialist Party of Serbia (�SPS�)
made a threat on Belgrade television with respect to anyone planning to testify for the Prosecution against the
accused.32 It is noted that this threat was not made by the accused and that there is no suggestion the accused prompted
this threat. The Prosecution has indicated that it is investigating the threat and if further applications are brought with
respect to this or other such matters then the Trial Chamber will consider them. Nonetheless, the Trial Chamber
considers that this matter cannot be taken as a factor which would weigh so heavily as to persuade it to grant a blanket
protection order of the nature being requested by the Prosecution . As to the accused�s attitude towards the Tribunal, this
is a matter the Trial Chamber is cognisant of and which it will take into consideration in determining individual motions
for protective measures and, in particular, where the accused�s attitude is likely to bear in a substantive way upon the
particular witness.

30. The Trial Chamber therefore rejects the request of the Prosecution to simply redact all identifying information from
the 203 witnesses identified in its Appendix A. What is required of the Prosecution is that it brings motions for
protective measures for individual witnesses on the basis of the criteria set out above. It should in fact have done so
prior to the time it was required to make disclosure to the accused under Rule 66 (A)(i). For these reasons, the
Prosecution is required to comply with its obligation under Rule 66 (A)(i) to supply to the accused statements and
documents in unredacted form within 14 days of the filing of this Decision. If, however, within that time, the
Prosecution files a motion for protective measures for particular witnesses, it need not provide copies of those
statements or documents relevant to that witness in unredacted form until such time as the Trial Chamber has disposed
of such motion, and subject to the terms of any order made on that motion.

31. The Trial Chamber, however, accepts that where witnesses have already been granted protective measures in other
proceedings before the Tribunal, those protections should continue and the Trial Chamber will have to consider
appropriate orders with respect to those witnesses when entertaining other such future motions from the Prosecution.

32. Finally, on the second order sought by the Prosecution for limited non-disclosure by the accused to the public of
material received from the Prosecution pursuant to Rule 66 (A)(i), the Trial Chamber notes that this was its practice in
the Kosovo Decision and that it has been the practice of other Trial Chambers of the Tribunal . The considerations
which attach to such an application are that, whilst an application under Rule 69 (A) goes to the heart of an accused�s
ability to prepare his defence , applications under Rule 53 (A) do not materially impede the preparation of an accused�s
defence so long as he is expressly allowed to make public such material for this strict purpose. Furthermore,
applications under Rule 53 (A) go directly to concerns regarding the safety of victims and witnesses in proceedings
before the Tribunal. It has been noted above that the correct balance must be achieved between the interests of the
accused and the protection of victims and witnesses . The Trial Chamber is of the view that whilst the balance dictates
clearly in favour of an accused�s right to the identity of witnesses which the Prosecution intends to rely upon (subject to
protective measures granted), it dictates against making public supporting material where such disclosure might lead to
witness identification and therefore endanger such victims or witnesses. The reason for this distinction is primarily
because the former goes to the ability of the accused to prepare his defence, whilst the latter does not. The Trial
Chamber will make the order sought subject to limitations set out below in the disposition.

DISPOSITION

33. For the foregoing reasons, the Trial Chamber ORDERS as follows:

(1) Those witnesses granted protective measures in other cases before the Tribunal shall continue to be protected in
accordance with those measures. The names of these witnesses are set out in the confidential and ex parte Schedule A
attached to this Decision;

(2) With respect to the remaining 167 of the 202 witnesses for whom protective measures are sought, the Prosecution
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The following abstract was prepared by the Federal Constitutional Court and submitted for publication to the

CODICES database maintained by the Venice Commission. Abstracts published by the Venice Commission

summarise the facts of the case and key legal considerations of the decision. For further information, please

consult the CODICES database.

Please cite the abstract as follows:

Abstract of the Federal Constitutional Court�s Order of 15 February 2006, 2 BvR 1476/03 [CODICES]

Abstract

First Chamber of the Second Senate

Order of 15 February 2006
2 BvR 1476/03

Headnotes (non official):

Under public international law, a state may claim immunity from the jurisdiction of another state with regard to
sovereign acts � so-called acta iure imperii.

Article 3 of the Hague Convention (IV) does not give rise to any direct individual claim for compensation in the

event of violations of international humanitarian law. Hence, it remains that if a state undertakes actions towards

foreign nationals that are in violation of public international law, in principle only the home state is entitled to claim

compensation.

With regard to Article 3.1 of the Basic Law, the legislature is also not barred from distinguishing between victims
of general wartime events on the one hand and victims of persecution measures driven specifically by the

ideology of the Nazi regime on the other.
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Summary:

I.

The constitutional complaint relates to the question of whether the Federal Republic of Germany is obliged to
provide compensation and damages for �acts of retaliation� perpetrated by members of the German armed forces

during the occupation of Greece in the Second World War.

The complainants are Greek nationals. Their parents were shot dead in 1944 in an �act of retaliation� perpetrated

against the residents of the Greek village of Distomo by members of an SS unit that was part of the German

occupying forces. The complainants, who were minors at that time, only survived because of fortunate
circumstances. In addition to material damage, they suffered psychological damage, as well as disadvantages in

terms of their subsequent vocational training and professional advancement, as a result from losing their parents.

In 1995, the complainants filed an action to the Bonn Regional Court. They moved for a finding that the Federal

Republic of Germany was obliged to provide compensation for the material damage that they suffered due the

deployment of the SS troops in Distomo. The Regional Court, as well as the Cologne Higher Regional Court

following an appeal on points of fact and law, rejected the action. The complainants� appeal on points of law to
the Federal Court of Justice was also unsuccessful. By contrast, in parallel proceedings conducted in Greece, to

which the complainants amongst others were party, the Levadeia Court of First Instance ruled in 1997 that the

compensation claims made in respect of the same factual circumstances were well-founded.

II.

The First Chamber of the First Senate of the Federal Constitutional Court did not admit the constitutional

complaint for decision and concluded that, ultimately, the challenged court decisions are not constitutionally

objectionable.

The Court�s decision is based in essence on the following considerations:

It is not constitutionally objectionable that the Federal Court of Justice rejected any binding effect of the judgment

of the Greek Levadeia Court of First Instance. In accordance with public international law, a state may claim
immunity from the jurisdiction of another state if and to the extent that the matters of adjudication constitutes

sovereign acts � so-called acta iure imperii. Since the SS unit that was involved in the events in Distomo was part

of the armed forces of the German Reich, the attacks must be categorised as sovereign acts. Hence, the Federal

Court of Justice has rightly rejected any binding effect of the judgment of the Greek Court of First Instance.

To the extent that the complainants assert a violation of Article 14.1 of the Basic Law, claims for compensation
and damages directed against the Federal Republic of Germany are recognised as falling within the scope of

protection of the guarantee of ownership. The complainants, however, can neither invoke claims for

compensation and damages under public international law, nor under the domestic law on official liability or on

loss inflicted by public authority.

Article 3 of the Hague Convention (IV) does not give rise to any direct, individual compensation claims in the

event of violations of the international humanitarian law. The genesis of the provision shows that it is intended to
protect the individual, and hence indirectly to protect human rights. It does not follow from this, however, that the

provision can be considered to form the basis of a direct, original compensation claim under international law on

the part of the individual concerned against the state.

Firstly, according to the wording of this provision, a belligerent party which violates the provisions of the

Convention is liable to pay compensation �if the case demands�. Since Article 3 of Convention (IV) is not self-
executing regarding this restrictive qualifier, the provision cannot be regarded as a basis for individual claims

because it is not directly applicable. Secondly, according to the traditional understanding of public international
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law, the individual was not qualified as a legal subject. Regardless of developments at the level of human rights

protection which have led to the recognition of the individual being a subject of international law in some

instances, as well as to the establishment of individual application proceedings under specific treaties, it remains
that if a state undertakes actions towards foreign nationals that are in violation of public international law, in

principle only the home state is entitled to claim compensation.

The complainants are also not entitled to claim compensation pursuant § 839 of the Civil Code in conjunction

with Article 131 of the Weimar Constitution. Ultimately, the Federal Republic of Germany is not liable because of

the lack of a guarantee of reciprocity in accordance with § 7 of the Reich Civil Servants� Liability Act, former
version. In accordance with the version of the provision applicable until 1992, nationals of a foreign state only had

a right to official liability against the Federal Republic of Germany if reciprocity was guaranteed by virtue of the

legislation of the foreign state or a state treaty. Such a guarantee by Greece regarding German nationals was,

however, only enacted after the end of the Second World War.

Article 25 of the Basic Law does not rule out the application of § 7 of the Reich Civil Servants� Liability Act, former

version. There is no general rule of international law according which equal treatment of Germans and non-
Germans was generally required. It is true that, it a conflict with the principles of international humanitarian law,

as recognised under customary law, arises if an individual who has been unlawfully injured is denied any

compensation whatsoever. This is, however, not the case here because § 7 of the Reich Civil Servants� Liability

Act, former version, did not exclude official liability as such, but only the transfer of liability to the state in

accordance with Article 34 of the Basic Law and Article 131 of the Weimar Constitution.

Invoking § 7 of the Reich Civil Servants� Liability Act, former version, is also not ruled out on the grounds that the

provision applies to situations relating to the perpetration of war crimes. The provision was not intended to protect

the German Reich against claims arising from atrocities that are specifically connected to the Nazi regime. While

the events in Distomo are, however, subject to the international humanitarian law, they do not bear an inherent

connection to the Nazi tyranny; they hence do not fall within separate framework governing compensation claims
for the crimes of the Nazi regime.

The challenged decisions do not violate Article 3.1 of the Basic Law. With regard to Article 3.1 of the Basic Law,

the legislature is also not barred from distinguishing between victims of general wartime events on the one hand

and victims of persecution measures driven specifically by the ideology of the Nazi regime on the other. It hence

does not contradict the right to equality if victims of persecution within the meaning of § 1.1 of the Federal

Compensation Act, as well as forced labourers, are entitled to compensation in accordance with § 11.1 of the
Law Creating a Foundation �Remembrance, Responsibility and the Future�, , whereas the complainants are not

included in the group of entitled parties.
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Appraising UN Justice-Related Fact-Finding Missions  

M. Cherif Bassiouni*

Shakespeare wrote that a rose by any other name is still a rose. 
But in the United Nations (UN), a fact-finding mission, 
notwithstanding its name, is not necessarily a fact-finding mission.1

The UN is a political organization consisting of several organs, 
bodies, and agencies that deal with different matters; exercise varying 
levels of authority and prerogatives; fulfill different or subordinate 
functions; operate with somewhat different methods; and�with the 
exception of the UN organs and bodies, the UN agencies, and treaty-
bodies�have their own budgets.2 All of them are process-driven, 
subject to the United Nations Charter (Charter) and the rules the 
different organizations may adopt. They rigidly observe the principle 
of coequal sovereignty from which flows the all important internal 
procedural rule of equitable geographic representation. What they 
have most in common, other than the political characteristics 
mentioned above, is the system�s bureaucracy.  

The UN system resembles a spaghetti bowl in which some 

* Professor of Law; President, International Human Rights Law Institute, DePaul
University; President, International Association of Penal Law; President, International Institute 
of Higher Studies in Criminal Studies; Chairman, United Nations Security Council Commission 
Established Pursuant to Resolution 780 (1992) to Investigate Violations of International 
Humanitarian Law in the Former Yugoslavia. 

1. With respect to human rights fact-finding, see HANS THOOLEN & B. VERSTAPPEN,
HUMAN RIGHTS MISSIONS: A STUDY OF THE FACT-FINDING PRACTICE OF NON-
GOVERNMENTAL ORGANIZATIONS (1987); Thomas M. Franck & H. Scott Fairley, Procedural 
Due Process in Human Rights Fact-Finding by International Agencies, 74 AM. J. INT'L L. 308 
(1980); David Weissbrodt & James McCarthy, Fact-Finding by International Human Rights 
Organizations, 22 VA. J. INT'L L. 1 (1981). 

2. A critical observation whose implication goes far beyond what it appears is the resort
by the United Nations to state-funding through voluntary trust funds and direct funding of 
projects, as well as indirect funding through NGOs and state-contributed personnel. These 
different funding techniques frequently become the tail that wags the dog in that they determine 
policies and priorities, but may have conflicting or counter-productive characteristics. Mostly, 
however, they are unnecessarily competitive, searching for public and media recognition, short-
term, and limited in scope. The foregoing adds up to ad hoc practices that produce haphazard 
and limited results while giving the appearance of a significant contribution to the overall goals 
of justice-related fact-finding missions. 
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spaghetti may be long on mandate but thin on substance, while other 
may be short on mandate and thick on substance, with everything else 
somewhere in between. Some commentators attribute this condition 
to the nature of the beast; others blame it on the bureaucracy; and still 
others conclude that when you seek a synthesis of the diversities 
inherent in the world�s governmental systems, you are likely to get 
the worst along with the best, though the latter is less frequent. To 
paraphrase Charles Dickens, it is, at once, the best of all things and 
the worst of all things.3

Whatever the diagnosis, and notwithstanding chronic symptoms 
of institutional and bureaucratic problems, some components of the 
system have on occasion accomplished extraordinary results, and 
others have made significant strides. The worst rightfully can be 
blamed on the political motive of the organization, its bureaucracy, 
management processes, and lack of resources due essentially to 
unpaid U.S. dues and assessments. Yet it is concerned governments 
and dedicated staffers that make up the best of what the UN system 
offers. As is frequently said, if the UN did not exist, we would need 
to invent it. But it can be improved, particularly when it comes to 
justice-related fact-finding missions. 

The United Nations is a vast organization whose multiple 
processes bring about fact-finding missions.4 Some of these processes 

3. CHARLES DICKENS, A TALE OF TWO CITIES (Norman Paige ed., Charles E. Tuttle
1994) (1859). 

4. As stated by this writer:
The range and extent of violations of internationally and regionally protected

human rights vary extensively. They may occur either on a sporadic individual basis or 
they may be more widespread. In some instances, they are the product of deliberate 
state policy and conducted with some degree of openness by agents of the state. In 
other instances they are condoned by state policy or its practices. Most of the time they 
appear to be spurred by the "abuse of power" of public officials which are carried out 
in a concealed or secret fashion as in the case of torture. 
  Experience indicates that whenever public opinion, both national and 
international, focuses on these policies and practices, enough pressure is brought to 
bear on governments to cause the cessation, or at least the significant reduction in the 
number of these violations or their intensity. 
  International and regional organizations do not have the machinery, personnel, 
and resources needed to monitor all suspected, reported or known incidences of such 
violations. Furthermore the deeply entrenched concepts of sovereignty and acute 
senses of national pride have only grudgingly permitted international intervention in 
the internal legal order. Even so, however, direct international intervention without the 
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are established by norms; others by custom and practice, but many of 
the processes are ad hoc. The courses of these processes are not 
always linear, consistent, or predictable, and frequently they will take 
unexpected turns. Scholars, observers, and UN staffers provide 
explanations that frequently rationalize such unforeseen and 
sometimes unexplainable turns in order to preserve the system�s 
appearance of legitimacy, even if it comes at the cost of truth and 
other fundamental values. These explanations provide a leitmotif of 
variations on the theme of Marbury v. Madison,5 whereby the critique 
is exercised on the implicit condition of legitimizing or rationalizing 
the processes� departure from the established or expected course.  

Because the UN system is process-driven, not, to say, process-
oriented, concentration is drawn to the processes while attention is 
deflected from their substantive outcomes. Indeed, the time-honored, 
though not always honorable, technique of substituting processes for 
outcomes and of using processes to generate outcomes contrary to 
those expected has been perfected within the UN system. This 
characteristic hinders substantive accountability. With respect to 
justice-related fact-finding missions, the contrast, and at times the 
conflict, between realpolitik and the values of justice is frequently at 
issue.  

The UN was established as a political organization, and, as such, 
it is largely governed by political considerations. Unlike individuals 
who may be motivated by enduring values, governments are 
motivated by shifting interests. The political nature of the 
organization is evidenced by the allocation of prerogatives to the 
General Assembly and the Security Council. More particularly, it 

consent of the affected state is not yet of international reality. Thus there are no 
established international or regional mechanisms for the identification and appraisal of 
human rights violations except for some modalities and procedures which permit 
complaints to reach certain international and regional bodies which can, in varying 
degrees of legal authority, hear, consider, or adjudicate these complaints. These 
structures vary. Within the United Nations there is no adjucative system, only some 
opportunities for presentation of complaints by states or individuals and eventual 
finding by means of reports or resolutions are the outcome. The legal authority, 
competence, procedures, and processes of these structures differ. 

M. Cherif Bassiouni, Human Rights Mission  A Study of the Fact-Finding Practice of Non-
Governmental Organizations, 6 N.Y.L. SCH. J. HUM. RTS. 469, 469-70 (1989) (book review).

5. 5 U.S. (1 Cranch) 137 (1803).
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fifty years the most elementary aspects of standardized organization, 
planning, documentation, and reporting have not been developed. 
Thus, each mission has to reinvent the wheel and, in an 
organizational sense, has to reinvent itself as a mission. The results 
are usually poor or mediocre performance, except where particularly 
competent persons are appointed to these missions, and in these rare 
cases it is their entrepreneurial and other qualities that bring about the 
mission�s success. But the contributions of dedicated and hard-
working UN staffers should not be overlooked in assessing the 
success of these missions. This situation also means that there is little 
consistency and predictability as to the methods and outcomes. Thus, 
there is no way of comparing the results of different, though 
substantively similar, missions. This principle applies equally well to 
ongoing missions that produce multiple reports, where it is at times 
difficult to compare working methods pursued during the mission and 
the results they produce. 
 The lack of standardized methods, particularly as to empirical 
research and field investigation, means that there is no basis to test 
the validity of the research in order to assess the plausibility of the 
conclusions. It is safe to say that no scientific research methodology 
would consider the above-described approach as anything but 
selective, insufficient, unreliable, and, at best, anecdotal. It should 
also be noted that portions of mandates issued by UN organs, bodies, 
and agencies are at times overlapping and almost always ad hoc. 
Among the results of these partially overlapping mandates are: 

1. confusion as to the boundaries of the overlapping
 mandates; 

2. potential contradictions in the conclusions; and  

3. potential mutual reliance of these missions in reporting on 
the overlapping areas, thus creating a false impression of 
confirmation and reliability. 

 As a result of the ad hoc issuance of these mandates:  

1. there is no predictability as to the situations that will 
warrant issuance of such mandates;  

2. the decisions to issue, extend, amend and terminate these 
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mandates seem essentially contingent upon political and 
extraneous circumstances; and  

3. there is infrequent continuity in follow-up on missions that 
have reached the end of the mandates. 

These observations are evident in the workings of mandates issued 
by the Security Council, the General Assembly, the Commission on 
Human Rights, the Subcommission on the Prevention of 
Discrimination and Protection of Minorities, and the Treaty-bodies. 
Each one of these appointing organs or bodies relies on a separate 
formula, uses a different label, provides for different operational 
methods, and offers different levels of support and resources. 
However, they have common powers: to establish and terminate the 
mandate; to define its scope and duration; to appoint its heads and 
other members; and to determine or condition its operational 
capabilities. 

The Commission on Human Rights has rapporteurs and 
independent experts; the Subcommission has special rapporteurs; the 
Security Council has Commissions, and the Secretary-General has 
Personal Representatives. Most of the Commission and 
Subcommission fact-finding missions have limited resources, 
sometimes none at all, and are supported by one or, at best, two 
staffers, mostly on a part-time basis. These missions seldom have the 
resources or the ability to do effective field work or empirical 
research. Consequently, they rely heavily on the NGOs, government 
reports, and the media. Many rapporteurs, or whatever their actual 
designation may be, produce reports even though they never set foot 
in the territory where their investigation takes place. Thus, the experts 
who over the years had to investigate human rights violations in 
South Africa during the apartheid regime, Iran, Iraq, and Israel were 
not allowed into these countries, yet they still reported on them.  

The Security Council may establish a Commission because it sees 
the need, at that time, for that issue to go through a particular process. 
The Rwanda Commission was one such case,7 whose mandate and 
duration were limited. It lasted three months and made a single one-

 7. S.C. Res. 935, U.N. SCOR, 49th Sess., 3400th mtg. at 1, U.N. Doc. S/RES/935 
(1994). 
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Indeed, to date the UN has not promulgated guidelines for 
accountability.23

Probably the most significant fact-finding operation in UN history 
was the work of the Commission established by the Security Council 
pursuant to Resolution 780 in 1992 to investigate war crimes in the 
Former Yugoslavia.24 The Commission worked for two years, during 
which it conducted thirty-five field investigations, established the 
most extensive database for gathering evidence and information 
about violations of international humanitarian law, identified over 
800 places of detention, estimated 50,000 cases of torture and 
200,000 deaths, estimated two million displaced persons as a result of 
ethnic cleansing that was documented in connection with some 2,000 
towns and villages where the practices took place, and conducted the 
world�s first and most extensive investigation into systematic rape. 
The latter produced over 500 affidavits of victims who identified 
their perpetrators. Interviews were conducted with 223 victims and 
witnesses; gathered information led to the identification of close to 
1,500 cases; and other information revealed the possibility of an 
additional 4,500 or so victims.25

Most significantly, the Commission, which received from the 
Security Council the broadest mandate since the establishment of the 
International Military Tribunal at Nuremberg, received no funding 
from the UN to conduct its investigations. The funding had to be 
raised from states� voluntary contributions, states� contributed 
personnel, private sources of funding, and ultimately the support of 
DePaul University, which gave this author the space, overhead costs, 
and staff to establish the database in Chicago. Over a period of two 
years, over 140 lawyers and law students worked at the database that 
produced close to 80,000 documents and 300 hours of videotapes. It 
was on that basis that the Commission was able to produce its Final 

 23. M. Cherif Bassiouni, Searching for Peace and Achieving Justice  The Need for 
Accountablity, 59 LAW & CONTEMP. PROBS. 9 (1996), reprinted in 14 NOUVELLES TUDES 

PENALES 45-78 (1998). 
 24. Final Report of the Commission of Experts Established Pursuant to Security Council 
Resolution 780 (1992), U.N. SCOR, Annex, U.N. Doc. S/1994/674 (1994). 
 25. M. Cherif Bassiouni, The Commission of Experts Established Pursuant to Security 
Council Resolution 780  Investigating Violations of International Humanitarian Law in the 
Former Yugoslavia, 5 CRIM. L.F. 279 (1994). 
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Report and Annexes. The report exceeded 3,300 pages and was the 
longest report made by the Security Council. The history of the 
Commission was tormented and difficult, as it faced opposition by 
some governments and those in the UN bureaucracy who wanted to 
advance the political agendas of those governments. That explains the 
lack of resources that the UN allocated for the investigation, though it 
did provide the costs of some staff and some limited space at the UN 
Headquarters in Geneva.26

Ultimately, however, it was the Commission�s work that gave the 
Security Council the basis to establish the ICTY.27 The politics of 
justice continued in the Security Council�s selection of the ICTY 
prosecutor.28 It was also reflected in the early administrative 
termination of the Commission, even though the Security Council 
never adopted a resolution to that effect.29 Nevertheless, if it had not 
been for the work of the Commission, the ICTY Prosecutor who took 
office almost fourteen months after the establishment of the Tribunal 
would not have been able to start his work as fast and as efficiently. 

The Commission�s task was enormous. A war was going on; there 
was no precedent to guide its work; it had almost no resources 
available, and it lacked the political backing or the political will of a 
unified Security Council to which the UN bureaucracy is responsible. 
More importantly, at the time, the world was emerging from almost a 
half-century of the Cold War, punctured by many regional and 
internal conflicts of different dimensions and scope. The idea of 
impartial, effective, politically independent, and fair international 
criminal justice was not even on the radar screen of most 
governments. In a sense, there was a psychological iron curtain that 
prevented even the consideration of such a system of international 
criminal justice. The Commission�s work tore down this 
psychological iron curtain. Since then, international criminal justice 
has become part of the values of the international community, though 
it is still confronted by the exigencies of realpolitik.30

 26. Id.
 27. Res. 808, supra note 10, pmbl. 
 28. M. CHERIF BASSIOUNI & PETER MANIKAS, THE LAW OF THE INTERNATIONAL 

CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 210-12 (1996). 
 29. Bassiouni, supra note 25, at 336-38. 
 30. M. Cherif Bassiouni, Combating Impunity for International Crimes, 71 U. COLO. L. 
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Chapter 22

ID 25

ID 25

Incompatibility: Territory, Arakan

Myanmar (then Burma) gained independence in 1948 and immediately faced insurgency in many
areas. One of these was in Arakan, a region of Myanmar that borders Bangladesh and that is
dominated by two groups-the Rakhine, who are Buddhist, and the Rohingya, who are Muslim.
The insurgency initially contained two main groups. The rst was the Arakan People�s Liberation
Party (APLP), a Buddhist organization that fought from 1948 until they accepted a general amnesty
in 1958. The second was the Mujahid Party, which was made up of many Muslim World War II
veterans. The Mujahid Party fought and controlled parts of northern Arakan, but lost control
of most of it by 1954. The organization continued to launch some offensives, but its remaining
members surrendered in 1961. In the 1960s, a number of small Arakan insurgent groups battled
the government, but with little effectiveness. These organizations included the Communist Party
of Arakan, the Arakan National Liberation Party (ANLP), the Rohinga Patriotic Front (RPF), and
the Arakan Liberation Party (ALP).

Dyad 312: Burma/Myanmar vs. Rohingya Solidarity Organisation

Dyad 323: Burma/Myanmar vs. Arakan Rohingya Islamic Front

Dyad 794: Burma/Myanmar vs. RPF

Rebel Political Wing: No

The RPF was primarily a military organization.

Rebestimate: unclear

Rebstrength: much weaker
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UCDP provides no estimate for the number of troops possessed by the RPF. However, it is clear
that the organization was much smaller than the Burmese army, although the Burmese army was
torn because it faced insurgency across the country.

Central Control: Yes

Strength Central Control: Moderate

The RPF generally operated as a coherent organization.

Mobilization Capacity: Moderate

Arms Procurement Capacity: Low

Fighting Capacity: Low

The Rohingya were a majority in the area that the RPF operated and it had the potential to draw a
lot of support from them. However, this was a small military organization that was outmatched by
the Burmese army in its ability to ght or procure arms.

Territorial Control: No

The RPF did not appear to control territory in Arakan.

Conict Type: Secessionist

Transnational Constituency Support: No

Rebel External Support: No

Rebel Presence in External States: No

Rebel Support: No

I could nd no reference to support to the rebels in this period.

Government Support: No

Non-state military support to Government: No

The Burmese government did not appear to receive external support in this period.

Ended?: Yes

Type of Termination: Low Activity

This dyad did not reach 25 battledeaths after 1978.

Dyad 795: Myanmar vs. ALP

Rebel Political Wing: No

The ALP was primarily a military organization.

Rebestimate: unclear

Rebstrength: much weaker

UCDP provides no estimate for the number of troops possessed by the ALP. However, it is clear
that the organization was much smaller than the Burmese army, although the Burmese army was
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torn because it faced insurgency across the country.

Central Control: Yes

Strength Central Control: Moderate

The ALP generally operated as a coherent organization.

Mobilization Capacity: Low

Arms Procurement Capacity: Low

Fighting Capacity: Low

The ALP was a very small organization with little popular support, weapons, or ability to ght.

Territorial Control: No

The ALP did not appear to control territory in Arakan.

Conict Type: Secessionist

Transnational Constituency Support: No

Rebel External Support: No

Rebel Presence in External States: No

Rebel Support: No

I could nd no reference to support to the rebels in this period.

Government Support: No

Non-state military support to Government: No

The Burmese government did not appear to receive external support in this period.

Ended?: Yes

Type of Termination: Victory

Victory Side: A

The ALP was wiped out in clashes with the Burmese army in 1977.

Dyad 800: Burma/Myanmar vs. Mujahid Party

Period 1: 1948-1954

Rebel Political Wing: No

The Mujahid Party was primarily a military organization.

Rebestimate: unclear

Rebstrength: weaker

I could nd no estimate of the number of troops possessed by the Mujahid. The Burmese na-
tional army was quite small in this period, and was actually outnumbered by the total number of
insurgents in the country, who were spread among many groups.
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Central Control: Yes

Strength Central Control: High

The group had a clear leadership in this period.

Mobilization Capacity: High

Arms Procurement Capacity: Moderate

Fighting Capacity: Moderate

The Mujahid had a lot of support in this area, particularly compared to the Burmese government.
Many of the members of the Mujahid were veterans from World War II and so had combat experi-
ence.

Territorial Control: Yes

Name of Territory: Much of northern Arakan

Level of effective territorial control: moderate

The Mujahid controlled much of northern Arakan into 1954.

Conict Type: Secessionist

Transnational Constituency Support: No

Rebel External Support: No

Rebel Presence in External States: No

Rebel Support: No

I could nd no reference to support to the rebels in this period.

Government Support: No

Non-state military support to Government: No

The Burmese government did not appear to receive external support in this period.

Period 2: 1955-1961

Rebel Estimate: 500

Rebel Estimate (low): 500

Rebel Estimate (high): 500

Rebstrength: much weaker

Martin Smith (1999, p. 194) reports that �some 500 heavily-armed �Rohingya� Mujahid guerrillas
commanded by Rauschild Bullah and Mustaz� surrendered in 1961. The numbers of ghters
prior to 1961 were almost certainly higher, but no specic reference to this was found.

Territorial Control: No

The Mujahid Party�s military leader was arrested in East Pakistan in 1954, and after his arrest the
Burmese army recaptured most of northern Arakan.
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Ended?: Yes

Type of Termination: Victory

Victory Side: A

The conict ended in 1961 when the remaining Rohingya ghters surrendered to the Burmese
army.

Dyad 801: Burma/Myanmar vs. ANLP

Rebel Political Wing: No

The ANLP was primarily a military organization.

Rebel Estimate: 120

Rebel Estimate (low): 120

Rebel Estimate (high): 120

Rebstrength: much weaker

Smith (1988, p. 239) reports that the ANLP reached a maximum of 120 guerilla ghters in the
mid-1970s. This number was clearly much lower than that possessed by the Burmese army.

Central Control: Yes

Strength Central Control: Moderate

The ANLP generally operated as a coherent organization.

Mobilization Capacity: Low

Arms Procurement Capacity: Low

Fighting Capacity: Low

The ANLP was a very small organization with little popular support, weapons, or ability to ght.

Territorial Control: No

The ANLP did not appear to control territory in Arakan.

Conict Type: Secessionist

Transnational Constituency Support: No

Rebel External Support: No

Rebel Presence in External States: No

Rebel Support: No

I could nd no reference to support to the rebels in this period.

Government Support: No

Non-state military support to Government: No

The Burmese government did not appear to receive external support in this period.
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Ended?: Yes

Type of Termination: Low Activity

This dyad did not reach 25 battledeaths again after 1972.

Sources:

UCDP

Smith, Martin (1988). Burmas: Insurgency and the Politics of Ethnicity. London: Zed Books.

Dyad 802: Burma/Myanmar vs. Communist Party of Arakan

tba
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November 21, 2019

The Rohingya Genocide Case: Who is Entitled to Claim
Reparations?

opiniojuris.org/2019/11/21/the-rohingya-genocide-case-who-is-entitled-to-claim-reparations/

[Dimitrios A. Kourtis is a Research Associate and Adjunct at the School of Law of the
University of Nicosia. He is completing his PhD at the Aristotle University of Thessaloniki
studying remedies for victims of genocide in international law.]

In a possibly historical movement, The Gambia has launched an application instituting
proceedings against Myanmar for acts and omissions targeting the Rohingya allegedly

constituent of the crime of genocide. The present short commentary will not focus on the
legal perplexities of litigating an inter-State complaint on genocide (see here, here, and
here). Instead, it will turn to a slightly overlooked issue, that of the exact scope of the

World Court�s remedial jurisdiction, should the ICJ accept Myanmar�s responsibility under
the Convention on the Prevention and Punishment of the Crime of Genocide.

The Obligation to Provide Reparations to Genocide Victims

In the present case, the applicant asks the Court, inter alia, to pronounce that Myanmar
must perform the obligation of reparation in the interest of the Rohingya. Then it goes on

to mention an indicative list of the remedies sought (allowing the safe and dignified return
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of forcibly displaced persons, ensuring respect for their full citizenship, safeguarding their
human rights, and granting protection against discrimination, persecution, or other related

acts). Moreover, The Gambia states in its application (para 112, fourth point) that
Myanmar�s obligation to provide reparations to the interested group is premised on Article

I of the Genocide Convention. Evidently, the applicant proposes a particularly
nonrestrictive reading of the said provision, which merits further analysis.

We should bear in mind that even the ICJ itself has supported a creative reading of the

relevant rule. In the Bosnian Genocide Case (para 166),the Court deduced the obligation
of States not to commit genocide through their organs and instrumentalities from the

object and purpose of the Convention, interpreting constructively Articles I and IX.
Contrariwise, in the present instance,the text of the Convention remains absolutely silent
on the issue of reparations. Surprisingly, this was not always the case, since the original

Secretariat draft contained an explicit rule (Article XIII) obligating the responsible State to
grant to �the survivors � redress of a nature and in an amount to be determined by the
United Nations�. According to the draft�s commentary, this provision was considered

complementary to the penal sanctions prescribed by the Convention, incorporating the
self-evident principle that the State, which committed/failed to avoid the perpetration of

genocide within its territory, must pay (Abtahi/Webb 102-104).

The omission of the provision from later drafts and the final text mirrored the reservations
of the United States against the lack of precision characterizing the proposed rule and the

need for a more holistic approach linked to the establishment of an international court
vested with primary jurisdiction vis-à-vis the crime of genocide. Consequently, the

Convention�s travaux préparatoires confirm that at the time of its adoption the duty to
redress was considered incumbent but not (yet) precisely delineated. That being the
case, we can safely argue that subsequent practice under several international human

rights instruments, and ultimately the adoption of the Rome Statute, have further
elaborated and solidified the normative content of this obligation. Currently, the duty to

redress has probably achieved the status of a general principle or a customary rule of
international law, based on the respective right�s universal recognition and acceptance
(Darfur Report para 597). After all, as stated in the UN Basic Principles and Guidelines,

applicable to the crime of genocide (Schabas 472; van Boven 34), the general obligation
to provide reparation should not be seen as a new legal concept but rather as the result

of an inductive assessment of the various rules adopted within a wide range of
international regimes.

Who Is Entitled to Raise a Claim on Reparations for Genocide?

At this point, we should also consider the dual legal nature of the Genocide Convention
as an instrument of international criminal and human rights law, securing the right of
existence held collectively by the protected groups (Reservations Advisory Opinion 23).

Notwithstanding the abstract existence of such a right, its judicial enforcement is not an
easy task. To elaborate, in the present case, lacking special arrangements providing for

the victims� jus standi before a competent international tribunal, it is not clear who is
entitled to vindicate the aforementioned collective right, raising a reparations� claim on
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behalf of the victimized community. It has been suggested that the erga omnes character
of the obligations arising from the Genocide Convention may influence the issues of

representation and the assertion of reparations on behalf of the right-holder community.
Nevertheless, relevant State practice remains both scant and contradictory. For instance,

Ethiopia and Liberia, defending the Namibians� right to self-determination, sought only
declaratory relief (Preliminary Objections 322-324; Second Phase 10-11). On the other
hand, Portugal requested the ICJ to order Australia to pay reparations �to the people of

East Timor � in such form and manner as may be indicated by the Court� (East Timor
Case 95). Moreover, ILC�s ARSIWA, citing the Namibia jurisprudence (para 127),

seemingly support the position that, when a collective entity�s right is at stake, third
parties acting on its behalf can only seek declaratory relief (127 para 11).

As a result, even though the obligation to provide reparations is accommodated in the

spirit and teleology  but not the letter  of the Genocide Convention, reinforced by
various international instruments, and further elaborated by relevant case law, the
question whether reparations can be sought before the ICJ by third States on behalf of

the victimized group remains controversial. Unlike the erga omnes obligations established
directly by the Convention, the obligation to provide reparations is primarily owed to the

survivors of the targeted group and stems from the breach of their collective right.
Therefore, reliance on the jurisdiction of the ICJ to provide something more than a
declaration of the existing norms would imply a new radical reading of the duty to redress

as itself an erga omnes obligation owed to the international community for the benefit of
the protected group. Otherwise, it is not clear how the applicant State can invoke the

respective obligation before the Court, given the lack of direct links to the targeted
population.

Concluding Remarks

Although The Gambia�s initial submissions do not clarify whether a purely declaratory
judgment on reparations or a more robust pronouncement is sought, the latter seems

more unlikely, given the questions of causation, valuation, and identification that render
particularly challenging a comprehensive in casu assessment of reparations. Moreover,
one may argue that the ICJ is not particularly well-placed to adjudicate reparations claims

within the context of mass criminality. Be that as it may, for the time being the chambers
of a properly constituted remedial jurisdiction remain close to the victims of the ongoing

mass atrocity, while the ICC will probably deal with only one aspect of the case.
Therefore, the remedial powers of the World Court, even in the form of a declaratory
judgment, possess not only an inherent authoritative value, but also the potential to

strengthen the long overdue quest for accountability, justice, and redress for the
Rohingya.   
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6 

______ 

The Chittagonians in Colonial Arakan:  
Seasonal and Settlement Migrations  

Jacques P. Leider* 

 

6.1. Introduction 

Muslim Chittagonians formed the dominant group of seasonal labourers 
and new settlers in north and central Arakan (now Rakhine State in My-
anmar) during British colonial rule in Burma (1826�1948). The consider-
able growth of their settlements in the late nineteenth century was the de-
fining factor which transformed Arakan�s small pre-colonial Muslim 
community into the biggest Muslim group in Burma, concentrated in a 
densely populated border zone. The present chapter looks at these signifi-
cant demographic and social changes, and responds to Morten Bergsmo�s 
observation that the International Criminal Court Prosecution�s legal ap-
proach in its request for a designated pre-trial chamber to authorize an 
investigation into alleged crimes in Rakhine State of 4 July 2019 �turns 
the spotlight on the demographic background of the conflict in northern 
Rakhine�.1 

The term �Chittagonians� was commonly used in colonial sources as 
a catch-all name for a variety of people from Lower Bengal�s Chittagong 
division, which bordered Arakan division (Burma). According to the geo-
graphical context in Burma itself, it could refer to Chittagonian seamen or 
shipwrights along the Irrawaddy (the �lascars�), an array of Hindu and 
Buddhist traders, peddlers and cooks in Akyab and Rangoon, or mostly, as 

                                                   
*  Dr. Jacques P. Leider is a Lecturer in the French School of Asian Studies (EFEO). He is 

the Scientific Co-ordinator of the EU-funded research project �Competing Regional Inte-
grations in Southeast Asia� (CRISEA). Research contributing to the present chapter has 
benefited from funding received from the European Union�s Horizon 2020 research and 
innovation programme under grant agreement No. 770562. 

1  Morten Bergsmo, Myanmar, Colonial Aftermath, and Access to International Law, Torkel 
Opsahl Academic EPublisher, Brussels, 2019, p. 1 (https://www.toaep.org/ops-pdf/9-
bergsmo).  
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were not counted or registered by the administration in Bengal or Burma. 
Only occasional estimations were established. 

The language of the colonial archives reveals mindsets that are dif-
ferent from ours. Its vocabulary and syntax present late-nineteenth century 
and early-twentieth century views on the merits of immigration as a tool 
of civilizing progress; they demonstrate a colonial obsession with racial 
categorization underpinned by concepts of a moral economy which saw 
hard-working, land-conquering people (such as Bengali people from Chit-
tagong) as agents of advancement, superior to other people often de-
scribed as lazy, a term applied to various types of Southeast Asians in co-
lonial settings, the Arakanese (Rakhine) being one such example. The co-
lonial categorizing was not only a process of hierarchizing by racial and 
productivity criteria, but it also conditioned and formalized an interethnic 
�othering� which impacted social and political relations.  

However, the impression of a single homogenous colonial mind-set 
or a monolithic type of colonial knowledge would be mistaken. Views 
changed and seemingly moved by generational cohorts, interpretations of 
statistical data varied, and individual prejudice and opinions expressed in 
print could contradict or cut across state policies pursued in the name of 
progress. For that reason, colonial quotes no less than numerical figures, 
when cited as proofs or illustrations, need to be fleshed out with critical 
context.  

The practice of decennial census reports started in British India in 
1872. The two main criteria used to categorize the population in British 
Burma in the census reports of 1872, 1881, 1891, 1901 and 1911 was their 
religious affiliation and the language group they belonged to. This meant 
that independently of their origins, period of residence in Arakan, cultural 
roots, social integration, or their own sense of belonging, all the Muslims 
in Arakan found themselves grouped together under the heading of �Mus-
lims�, while all those people (either Muslims or Hindus) who had ancient 
origins in Bengal and spoke dialectal forms of East Bengali were counted 
as Bengali speakers. On the other hand, since the early-nineteenth century, 
administrative and missionary descriptions pointed occasionally to a dif-
ference between local Muslims (�Arakan Mussulmans�/�Arakan Ma-
homedans�) and �Bengalis� or �Indians� from Chittagong who were new 
immigrants. This difference between Muslim communities whose ances-
tors had lived in Arakan since the time of the Arakanese kings (that is, 
before 1785) and those who were post-1826 immigrant settlers was not 
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relevant for their categorization in the census records. 11  In racialized 
terms, Chittagonians were classified as �foreigners� because they were 
Indians who were not viewed as an indigenous population of Burma. 
While Muslims could be either indigenous or foreigners, the option for 
Muslims to choose expressly between the category �Arakan Mahomedan� 
or �Chittagonian� in survey operations was provided only in the census 
reports of 1921 and 1931. 

British records (land tax settlements, census reports, annual admin-
istration reports, gazetteers) contain statistical information on different 
groups of people living in Arakan, their professional occupations, reli-
gious affiliation, seasonal migration, agricultural land expansion, and, in 
the early-twentieth century, increasingly detailed demographic data (popu-
lation number, births, age, civil condition, gender ratio, infirmities, educa-
tion). The individuality of migrant and acculturated Muslims is difficult to 
recover in the interstices of these matter-of-fact administrative documents. 
Their subjectivity is effaced because they appear as a mass, positively 
portrayed as diligent farmers and gardeners, but anonymous. They were 
faceless and voiceless in the sense that the motives of their migrations and 
the representations of their lives as trans-regional labourers or settlers did 
neither take shape in their own words nor in the descriptions of the colo-
nial commentators. The same is obviously true for the mass of the resident 
Buddhist population, too, whose subjective experience of territorial, eco-
nomic and demographic change remains hidden. The reconstruction of a 
portrait of the people hits severe limits as we encounter the constrictions 
of archival records. 

6.4. Chittagonians and the Colonial Rice Economy in Arakan 

Arakan had been a flourishing Buddhist kingdom between the fifteenth 
and seventeenth century, its majority population being the Arakanese 
(Rakhine), a group probably more internally differentiated by regional 
characteristics than in contemporary times. As the kingdom expanded 
along the coast and established hegemonic control over the coast from 
Lower Burma to Southeast Bengal, its population became more diverse 
including Muslims, Hindus and Christians coming from neighbouring In-
dia and Southeast Asia. The royal administration depended on the role of 

11  1785 marks the beginning of Burmese rule in Arakan and 1826 the conclusion of the 
Yandabo treaty which put an end to the war between the court of Amarapura and the East 
India Company. 
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 

     

At the time of Japan�s annexation of Korea in 9 0, only
  

  

   

    

  

 

     

       

    

    

   

   

     

       

     

 

     

  

  

   

   

      

       

   

    

      

   

    

    

       

  

     

     

     

   

   

    

  

Following Japan�s defeat in World War II, the majority of

      

 

    

referred to as Zainichi (literally �residing in Japan�), a term
    

    

  

    

   

  

 

   

   



   

      



   

 

  

    



  

    

    

  

 

  



      

  

 

nationals   The use of the term Zainichi, or �residing in
Japan� reflected the overall expectation that Koreans were
  

       

      

      

   

 

    

    

      

    

   
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   

  

nationals in Japan�s postwar constitution   Employment
policies excluded Koreans from all �Japanese� jobs 
     

     

  





      

   

   

   

       

  

    



 



    

 

   

      

  

Communist Party�s support for Koreans before and after
     

   

  

  

 

  

     

    

     

 

  

    

   

    

    

      

 

  

  

 

    

    

 

    

   

    

   

    

   

    

 

     



     

     

 

   

   

    

  

     

   

 

      

  

    

   

 

    

  

 

    

   

   

 

  

     

fear of exposure of one�s Korean ancestry   

        

  

    

  

    

     

 

   

 

 

   

  

  



    

 
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    

anti fingerprinting movement and a �real name� initiative
   

     

    

  

   

    

  

population   In 985, revision of Japan�s nationality laws
   

  

       

   

   
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HUMAN RIGHTS FACT-FINDING: SOME LEGAL AND 
ETHICAL DILEMMAS 

GEOFFREY ROBERTSON QC* 

I. INTRODUCTION
Human rights fact-finding missions are of increasing importance,
especially to the array of war crimes courts that have been established in
the last decade. Their prosecutors draw on the reports of such missions
as a basis for initiating investigations, and often seek to call evidence
from the fact-finders as part of the prosecution case. A prosecution
summons to go into the witness box can cause serious problems for
human rights monitors, who must protect their sources and avoid being
perceived as partisan. And because the reports of fact-finding missions
can now lead to the prosecution of political and military leaders, or at
least affect their post retirement travel plans, some leaders have devised
new ways of attacking such reports, by threatening legal actions, usually
in England, for libel or breach of confidentiality.

Academics have generally overlooked the importance of this 
subject - the most impressive exception being a study by Diane 
Orentlicher back in 1990.1  It is time to take a more contemporary look 
at the ethical and legal dimensions of human rights fact-finding, and to 
applaud the launch of the �Guidelines for International Human Rights 
Fact-Finding Visits and Missions� prepared by the Raoul Wallenberg 
Institute.2 

* Mr Robertson has conducted many human rights fact finding missions for Amnesty
International, the Bar Council and other organisations. He served as the first President of
the UN war crimes court in Sierra Leone and is currently a distinguished jurist member
of the Internal Justice Council of the United Nations. He is the author of Crimes Against
Humanity: The Struggle for Global Justice (3rd edn Penguin and New Press, London 2006).
This is an edited version of his keynote address at the conference which inaugurated the
Lund-London Guidelines on International Human Rights Fact-Finding Visits and
Reports, prepared by the Raoul Wallenberg Institute.
1 See DF Orentlicher, �Bearing Witness: The Art and Science of Human Rights Fact-
Finding� (1980) 3 Harvard Human Rights Journal 83.
2 International Bar Association�s Human Rights Institute in conjunction with the Raoul
Wallenberg Institute, Lund University, Guidelines on International Human Rights Fact-
Finding Visits and Report (�Lund-London Guidelines�), inaugurated 1 June 2009.
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have had an unrivalled opportunity to find facts about Malawi�s prison 
system, from the inside. 

VII. SURVEILLANCE
A more common problem for members of fact-finding missions is to
find themselves followed by secret (and not so secret) police. Here, in
such cases, it is important not to lead them to witnesses, and interviews
should be cancelled rather than reliance placed upon 'giving them the
slip' which may be more difficult than it seems in an unknown or hostile
city. In Prague in Stalinist times, I was always followed rather clumsily by
ill-paid surveillance operatives; I would head to the city�s Jewish
cemetery, with its towering forests of tall tombs, and try to lose them. If
I failed, I would take them behind me to the Terezin Museum, requiring
them to pretend an interest in pictures painted by children of the ghetto
en route to Auschwitz. However, I would always avoid leading them to
my contacts, unless they were well known dissidents whose meetings
were monitored in any event.

VIII. INTERVIEWING
The same principle of prudence should apply when interviewing people
in prison or in any monitored space where guards are nearby or hidden
microphones are possibly present. It is not fair to the prisoner, who
either will not tell the truth if aware that his custodians are listening or
will be punished if he does tell it. On an Amnesty mission concerning
Vietnamese prisoners in re-education camps, it was very tempting to ask
questions of prisoners during an organised visit, but we decided to avoid
questioning because guards were invariably within earshot. The
prisoners, of course, could volunteer whatever comments they wished,
but their opinions were tempered by their fear of reprisals.

IX. REFUGEES
Special problems are encountered in refugee camps. There is always a
power structure within such camps � they are usually run by a political
faction, whose representatives insist on escorting and introducing you to
refugees who tend to say the same thing about the conditions from
which they have escaped and about their treatment in the camp. The
ideal on such missions is to interview new arrivals as they arrive or are
being registered and before they come under the sway of local camp
leaders who will indoctrinate them with the approved �line� about
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political events back home, and will in certain cases coach them as to 
what to say. It may or may not be the truth � but because it is designed 
e.g. to support the political line of the faction, or to support a case for 
asylum rather than economic migration, such coached stories must be 
discounted. 
 
X.  VICTIMS 
Ideally, prisoners and refugees and all persons who may be subject to 
pressure from custodians or others should be interviewed alone. This is a 
counsel of perfection, because investigators will often need a translator 
present and the choice may be problematic, especially if there is no 
choice and the translator is officially imposed. Interviewing prisoners 
alone does insulate their testimony from influence, although it is 
important to remember that some victims � especially of sexual crime � 
are inhibited by the subject matter and do need support before they can 
bring themselves to speak freely. Many traumatised victims of rape or 
torture simply will not divulge their excruciating experience to a stranger. 
In these circumstances, there can be no hard and fast rules about 
interviewing witnesses without anyone else present: a friend or 
counsellor may be a necessary companion.  
 
XI.  CONDUCT OF INTERVIEWS  
As with other interviews which can have serious consequences, the 
interviewer has a duty to conduct the discussion as fairly as possible. 
Leading questions must not put words into the interviewee�s mouth. The 
questions asked must not suggest the answer that is sought or that others 
have given. (A good reality check in the event of an important allegation 
is the question �how do you know?�). The way to conduct an interview is 
to ask �what happened then?� and not to say, for example, �that is when 
they pulled your fingernails out, didn�t they?�. Always look for 
corroboration of serious allegations: ask if there is another prisoner who 
saw the victim immediately before and after; whether there is an autopsy 
report that confirms an eye witness account of a lethal beating; check 
whether there are newspaper reports that confirm dates and events. 
Wherever a �story� is told there will usually be elements that can be 
checked with others or with public records.  

There is much at stake in how witnesses can be brainwashed, or 
persuaded (often by money or by threats to relatives) to give false 
evidence. Human rights fact-finders must develop a degree of cynicism 
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suits are permitted under the general law of the State. Nor would it pre-
vent the State from providing for such compensation in enacting legisla-
tion provided for in Article V. Article V, however, does not expressly 
impose on the State an obligation to provide damages for them in the 
legislation. See, however, the comments to Article IX below. 

ARTICLE V 

The Contracting Parties undertake to enact, in accordance 
with their respective Constitutions, the necessary legislation to give 
effect to the provisions of the present Convention and, in particular, 
to provide effective penalties for persons guilty of.Genocide or any 
of the other acts enuYnerated in Article III. 

(a) This article appears to contain one of the basic obligations the
Contracting Parties to the Convention have undertaken, viz., to enact the 
necessary legislation that would give effect to its provisions and, in 
particular, to provide effective penalties for persons guilty of Genocide 
and other acts punishable under the Convention. 

The article underwent several changes. The draft of the Ad Hoc 
Committee contained only an obligation to enact legislation to give effect 
to the provisions of the Convention. On the basis of the USSR proposal for 
amendments,' the Sixth Committee on November 6, 1948, adopted this 
article in a wording2 which would have restricted the obligation of the 
Parties to that of providing "criminal penalties for the authors of such 
crimes to give effect to the provisions of this Convention." It appeared 
later that the drafting was not in accordance with the adopted amendment 
and the Sixth Committee changed the wording so as to stipulate a general 
obligation to give effect to the provisions of the Convention and, in par-
ticular, to provide effective penalties for the perpetrators of the crime.3 In 
the final version adopted by the Drafting Committee, the article acquired 
the present wording. 

(b) As it stands, the article may not appear to afford room for
controversy. In practice, however, the word "necessary" created con-
siderable difficulty. Thus, the Canadian Deputy Minister of Justice inter-
preted this word to mean that a Party to the Convention must under 

' A/C.6/215, Rev. 1.
2 A/C.6/254. 
3 A/C.6/254, Rev. 1. 
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Article V enact domestic legislation only where the existing criminal law 
is insufficient to cover all the acts made punishable under the Convention.4 
The same view was held by the Norwegian Minister of Justice and Police, 
who was of the opinion that "it was not to be assumed that the Convention 
would require an amendment to the Norwegian law. 
The Deputy Minister of Justice of Canada advised the Cabinet and Parlia-
ment of his country that no new legislation was required because he could 
not "conceive of any act of commission or omission occurring in Canada 
as falling within the definition of the crime of Genocide contained in 
Article II of the Convention (no reference was made to Article III) which 
would not be covered by the relevant section of the Criminal Code."e 

Similarly, the Australian Government has been and is of the opinion 
"that the laws at present in force in Australia already provide substantially 
for the punishment of the classes of acts described in the Convention. In all 
these circumstances the Commonwealth Government is of the opinion that 
existing laws provide adequate safeguards to cover any circumstances that 
appear likely to arise so far as Australia is concerned."7 

4 House of Commons Debates. p. 2442. See also Younger, op. cit. Berle, 
("Mis hors de loi du genocide," Revue Internationale de Droit Penal, Vol. 21 
(1950), No. 2, p. 149), on the other hand, claims that the provisions of the 
Convention are not' operative by themselves and that for the Convention to 
produce legal effect it is necessary for each State to enact its own domestic 
legislation. Mr. Berle claims further that, even if the Convention were 
operative by itself, it would not impose any modification of existing 
legislation. This is hardly logical. 

5 Simson, op. cit., p. 214. 
s House of Commons Debates: Official Report, p. 2442. 

7 Letter of the Department of External Affairs to the Executive Council 
of Australian Jewry, dated Feb. 28, 1958. It must be pointed out that Dr. 
Evatt (then Foreign Minister) took a different view during the debates in 
Parliament on the ratification of the Convention. He answered "yes" to the 
question, "Is it proposed to follow the ratification of the Convention by 
introducing into this Parliament legislation for the purpose of giving effect to 
it?" He also stated that "then [after the Convention came into effect] each 
signatory will be bound within its own jurisdiction to legislate in order to 
give the Convention effect." (Commonwealth of Australia, Parliamentary 
Debates (Hansard), Eighteenth Parliament, Second Session, 1948-1949, p. 
1880.) 

These Rights and Freedoms (United Nations, DPI, 1950), p. 126, de-
scribes the obligation under Article V as one to "enact necessary national 
legislation to give effect to the Convention," which may mean that only 
where such legislation is necessary is there an obligation to enact it. 
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Protecting Autonomy of Rohingya Women in Sexual and Reproductive Health Interventions 

Haaris Siddiqi* 

ABSTRACT 

Rohingya women face challenges that ought to be acknowledged and addressed to ensure that when they 
seek health care, they can act autonomously and decide freely among available options. Self-determination 
theory offers valuable insight into supporting these women within their unique situations. 

Keywords: Rohingya Women, Autonomy, Reproductive Health, Paternalism, Informed Consent, Muslim 

INTRODUCTION 

In August of 2017, military and paramilitary forces in Myanmar began purging the Rohingya Muslim 
population from the country, motivated by anti-Muslim prejudice of the Buddhist political and social 
majority. Mass murder, property destruction, kidnapping, torture, and sexual violence still affect Rohingya 
communities. As a result, more than a million individuals have fled Myanmar.1  As of February 2021, 
approximately 880,000 Rohingya Muslims have taken refuge in Cox�s Bazar, Bangladesh, the site of the 
largest refugee camps in the world.2 The public health focus in these camps is on treatment of physical 
ailments and infectious diseases.3 While women of reproductive age and adolescent girls experience the 
highest level of violence among Rohingya communities in both Myanmar and Bangladesh, they have 
consistently lacked access to sufficient sexual and reproductive care.  

In 1994, the Women�s Commission for Refugee Women and Children exposed issues surrounding the sexual 
and reproductive health of displaced populations and propelled the recognition of SRH as a human right.4 
Human rights interventionists and public health officials have made progress in the integration of sexual 
and reproductive health education, facilities, and resources into refugee camps in Cox�s Bazar. This includes 
the introduction of menstrual cleanliness facilities and educational conversations. However, Rohingya 
women and male cultural leaders, or gatekeepers, remain reluctant to accept these resources and 
education.5 The prevalence of gender-based violence against women and restrictive policies enforced by 
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III. Beneficence in Providing Care to Refugees

While public health scholars and government officials hold divided opinions on the level of treatment 
required to fulfill refugees� right to sexual and reproductive health care, most support enough care to 
ensure physical and psychological well-being.17 Beneficence requires that healthcare providers and states 
�protect the rights of others[,] prevent harm from occurring to others[, and] remove conditions that will 
cause harm to others.� 18  Under the principle of beneficence, there is a duty to provide sexual and 
reproductive treatment to Rohingya women in Cox�s Bazar that is comparable to that received by citizens 
of the host state. In addition, the ethical principle of nonmaleficence may call for the creation of specialized 
care facilities for refugee communities, because a lack of response to refugees� vulnerability and 
psychological trauma has the potential to generate additional harm.19 

In response to gendered power relations among the Rohingya community, husbands and male leaders are 
included in decisions surrounding maternal health and sexual and reproductive care for women. For 
example, healthcare professionals �have been found to impose conditions on SRH [sexual reproductive 
health] care that are not stated in the national� [menstrual regulation] guidelines, such as having a 
husband�s permission.�20 The refugee healthcare community could do more to mitigate the potential of 
retribution taken by male community members against women that accept care by dispelling common 
misconceptions and precluding male community members from influencing female reproductive choices.21 
However, some current practices allow the infiltration of male community leaders and husbands into the 
diagnosis, decision-making, and treatment spaces. Deferring decisions to male leaders for the sake of 
expediency risks conditioning women�s access to care on male buy-in and diminishes Rohingya women�s 
autonomy over their sexual and reproductive health. 

IV. Male Influence and Female Autonomy

Ensuring patients control their own treatment decisions is an essential component of the ethical obligation 
of healthcare professionals to respect patients� autonomy. While patients can exercise their autonomy to 
accept the direction of the community, their autonomy is undermined when �external sources or internal 
states� rob [such persons]� of self-directedness.�22 Sexual and reproductive health research on Rohingya 
women revealed that the presence of male family members during conversations �made female 
respondents uncomfortable to speak openly about their SRH [sexual and reproductive health]related 
experiences.�23 The same study found that when male family members were absent, Rohingya women 
were more transparent and willing to discuss such topics.24 These findings indicate that the mere presence 
of male family members exerts control over Rohingya women in conversations with practitioners. Male 
involvement also stalls conversations between providers and Rohingya women which may harm the 
achievement of understanding and informed consent in diagnosis and treatment spaces.25 Women do have 
the option of bringing their male community leaders and family members into sexual health discussions. 
Yet healthcare providers ought to monitor patients individually and avoid programmatic decision making 
regarding male involvement in the treatment space. While it is the ethical imperative of health 
interventionists and the state of Bangladesh to fulfill the duties of care required by the principles of 
beneficence and non-maleficence, the sole prioritization of expanding sexual and reproductive health care 
in Cox�s Bazar risks ignoring autonomy. 

V. Ethics of Paternalism in Provide-Patient Relations

Rohingya women�s negative beliefs about contraceptives, such as the belief that they cause irreversible 
sterilization, are the second largest factor inhibiting their use.26 To an extent, the Rohingya are justified in 
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their skepticism. Prior to the 1990�s, Bangladesh used nonconsensual sterilization as a mechanism of 
population control to attain access to international aid. Though the international conversation surrounding 
reproduction shifted its focus towards reproductive rights following the 1994 UN International Conference 
on Population and Development, delivery of reproductive care in the global South is frequently 
characterized by lack of transparency and insufficient patient understanding of the risks and consequences 
of treatment.  

Additionally, women�s lack of control impacts follow-up care and long-term contraception. For example, 
when women seek the removal of implantable contraceptives, healthcare professionals often refuse to 
perform the requisite operation.27 Patients must understand the risks of treatment in their own culture and 
circumstances where societal views, misconceptions, or fears may influence healthcare practices. 
Healthcare providers need to recognize the coercive potential they hold in their relations with patients and 
guard against breaches of patient autonomy in the delivery of treatment. In accordance with the principle 
of beneficence, healthcare providers treating refugees or individuals seeking asylum ought to abide by the 
same fiduciary responsibilities they hold toward citizens of the host state.28 When patients show hesitancy 
or refusal toward treatment, healthcare providers ought to avoid achieving treatment by paternalistic 
practice such as �deception, lying, manipulation of information, nondisclosure of information, or 
coercion.� 29  Although well-intentioned, this practice undermines the providers� obligation to respect 
patients� autonomy.30 The hesitancy of Rohingya women to accept some sexual or reproductive health care 
does not justify intentional lack of transparency, even when that treatment furthers their best health 
interests. However, paternalistic actions may be permissible and justified during medical emergencies.31  

VI. Informed Consent 

Respecting Rohingya women�s autonomy also places affirmative duties on healthcare providers to satisfy 
understanding and informed consent. However, language barriers and healthcare providers� 
misconceptions about Rohingya religion and culture impede the achievement of these core conditions of 
autonomy for Rohingya women.32 In an interview, a paramedic in Cox�s Bazar described the types of 
conversations healthcare providers have with Rohingya women in convincing them to accept menstrual 
regulation treatment, a method to ensure that someone is not pregnant after a missed period: �We tell 
them [menstrual regulation] is not a sin� If you have another baby now, you will get bad impact on your 
health. You cannot give your children enough care. So, take MR [menstrual regulation] and care for your 
family.� 33  This message, like others conveyed to Rohingya women in counseling settings, carries 
unvalidated assumptions regarding the beliefs, needs, and desires of clients without making a proper 
attempt to confirm the truth of those assumptions. Healthcare providers� lack of cultural competence and 
limited understanding of Bangladesh�s national reproductive health policy complicates communication 
with Rohingya women. Additionally, the use of simple language, though recommended by the WHO�s 
guideline on Bangladesh�s policy, is inadequate to sufficiently convey the risks and benefits of menstrual 
regulation and other treatments to Rohingya women.34 

For informed consent to be achieved, �the patient must have the capacity to be able to understand and 
assess the information given, communicate their choices and understand the consequences of their 
decision.�35 Healthcare providers must convey sufficient information regarding the risks, benefits, and 
alternatives of treatment as well as the risks and benefits of  forgoing treatment.36 Sexual and reproductive 
health policies and practices must aim to simultaneously mitigate paternalism, promote voluntary and 
informed choice among Rohingya women, and foster cultural and political competency among healthcare 
providers. 
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Bangladesh, donors, and healthcare providers to protect Rohingya women�s autonomous choices, while 
maximizing their well-being and minimizing harm. 

DISCLAIMER: As a male educated and brought up in a Western setting, I acknowledge my limitations in 
judgement about Rohingya women�s reproductive care. Their vulnerability and health risks can never be 
completely understood. To some extent, those limitations informed my theoretical approach and 
evaluation of Rohingya women SRH care. Self-determination theory places the patients� experiences and 
judgement at the center of decision-making. My most important contributions to the academic 
conversation surrounding Rohingya women are the identification of dilemmas where autonomy is at risk 
and advocating for self-determination. 
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