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and is not acknowledged in the language of the people. Though the alphabet
used by the Mun is derived from an Indian source through the Dravidians, there
is probably little or no trace of the language of that race in the Mun tongue.”

146. The kingdom thus established flourished and extended its power up to
a recent period, carrying on wars with varying success against the Burman
Kings of Avaand Toungoo, and with Siam, and even on one occasion interfering
in the affairs of Arakan, till its final subjugation by Alompra in 1757-58. After
the conquest of Pegu, the Burmans treated the Talaings with much severity,
and [as is noticed in A ppendix 3 (paragraphs 9—11) of this report] many thousands
emigrated to Siam. In the first Burmese war, the Talaings received and assisted
the English cordially, and, on our returning from Pegu after the treaty of Yan-
daboo, the Burmans avenged themselves upon our unfortunate friends.

147.  “ The Burmese, since the conquest of Pegu by Alompra (Alaung Phra)
in 1757-58, had strongly discouraged the use of the Mun language. Afterthe war
with the British, the language of the people who had weleomed the invader was
furiously proscribed: it was forbidden to be taught in the Buddhist monas-
teries or elsewhere. The result has been that, in little more than a century, the
language of about a million of people has become extinct. It is probable that
there are not now one hundred families in Pegu Proper in which it is spoken as
their vernacular tongue. In the province of Martaban, however, including a
part of Maulamyaing, there are thousands who still speak the Mun language
only. These are chiefly the descendants of emigrants who left Pegu in 1826,
when the British army retired and occupied the Tenasserim territory. There
are, however, some thousands of the Mun people in Siam, who emigrated there
towards the end of the eighteenth, and in the early part of the nineteenth
eenturies, to escape the cruel rule of the Burmese.”

148. Since our occupation, any oppression of Talaings which may previously
have existed has, of course, disappeared. But another process—that of absorption
by the more powerful race—is effecting the obliteration of the Talaings as a distinct
people quite as surely and rapidly as the most vigorous persecution could.
Already the language is disappearing. The rising generation speak Burmese, and
in dress and manners there is practically no difference from the latter race. The
returns show their numbers as only 181,000, or about 64 per cent. on the total
population of the province. But it is probable that all the mixed race of Bur-
mese and Talaings, and possibly many pure Talaings, are returned as Burmans.

They are to be met chiefly in Tenasserim, and in Amherst and Moul-
mein form the majority of the population; but there are some tribes on the
Koladyne, in Arakan, whose origin is traced to the Talaing army who entered
Arakan in the thirteenth century.

149. There is one more race which has been so long in the country that it
may be called indigenous, and that is the Arakanese
Mussulman. These are descendants, partly of
voluntary immigrants at different periods from the neighbouring province of
Chittagong, and partly of captives carried off in the wars between the Burmese
and their neighbours. There are some 64,000 of them in Arakan, differing from
the Arakanese but little, except in their religion and the social customs which
their religion directs.

150.  Of the hill-men, the Karens are vastly the most numerous and impor-

The Karens tant. It has already been suggested that the nume-
) rous tribes known to us as Karens are a part of the
wave of hill-men who, at some early period, came down along the mountain
chains on either side of the Irrawaddy and Salween to near the sea. The
Karens were probably one of the, if not the, earliest of these. They have
traditions of a long pilgrimage of their people across a dismal desert, which
strangely resembles the story of the Hebrew Exodus—indeed, the whole of their
traditions have so strong a Jewish tinge as to render it very probable that their
forefathers must have been in contact with the Jewish colonies, of whom unmis-
takeable traces have been found in various parts of Western China. Like their
relations, the Khyengs, they speak regretfully of a lost birth-right. They once
were a united people, knowing God, and having books as perfect as other nations;

Arakanese Mussulmans.
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RACE AND casTE, : 2;3

» Yamdthin district is probably due to the s é i
( the ssttlement. A :
n;port <;f 1901 descendants of _Mahomedans brougel?t by tlfgol;?;rnn%est: at:l en_ts:sgsus;
“The ltierar promably the Raiy pomen ComOny descrd 5 Fortug:
2.y the Kathe Mahomedans who for 5927 b b ;
ted under the Meit‘ei race of the Chin group and o g oo tabnla
1 CIL ¢ the subject of a |a i
. of this chapter ; it is not known how thg f Foter o : T e
of 19’; l‘1 nor hgva eithferzwere tabulated i: l;:?.er have beca returned in B8 gy
€ numbers of Zerbadis tabulated at successive i
Marginal Table 7, but these numb 5 Tt Lo
24 Buddhists were tabulated o ers cannot be éccepted forthwith, Only the
1891 when the term was first |
used. But there were 10,062 of : —_—]
Indo-Burman mixed races tabul- ’ Genesin, ~REIom Femoas, , Malee, | Pemates.
i
1
|
|

9, Zetbadis an tabulated,

ated in 1881, of whom many |~
must have been what would now
be regarded as Mahomedan
Zerbadis; while over 20,000
Zerbadis were recorded in 1 gor.
It is clear therefore that there
must have been some Maho- °
medan Zerbadis in 1891 tabulated

1931 | Mahomedan ' 93488 | 45239 | 48,353

Uther religions ., 834 519 315

Total or | 945316 | 45,648 | 48,668

1911 | Mahomedan | 56, 6,
9 Buddices . 50,839 | 26,266 | 30,073

Tatal ...

5390 | 781 | «pog

59.7°§ 28,047 | 31,082

under  other  descriptions. | |
‘Possibly the Mahomedan 1901 Total - I 20,423 | 11,003 9,200
Burmese, nearly 7,000in number, ; |
who were tabulated in the census | %% | Buddhist N !

of that year, were Zerbadis ; but ;
there is no ceriainty even aboyt this, and the total of Zerbadis in 1891 is quite
unknown, In 1gor” no classification of the Zerbadis by religion was given. In
1911 the Buddhists had greatly increased since 1891, but in 1931 their numbers_
are much less again (764 persons), Itis really impossible to say exactly what.
were the correct numbers of Zerbadis in any year. [t is certain there has been
an increase in those numbers ; but whether the variation in the tabulated-numbers
is a fair measure of that is another question. In the census report of 1911 it
was remarked that the rapid increase shown by a comparison of the figures for
1gor and 1911 in Marginal Table 7 was significant as indicating the extent to
which intermartiage between the Burmese and Musalman races was proceeding,
But it is probable that part of the increase of 1911 was due toa growing tendency
on the part of Zerbadis to regard themselves as a distinct race. The growth of,
this racial consciousness has been shown in the formation of a Burma Moslem
Society, and in the protest of that society against the election rules under which’
a Burma Moslem, bornin Burma of a father also born in Burma, is regarded as
an Indian if his father's father had a domicile in India but outside Burma at the
.time of his father’s birth, and as a Burman if that grandfather was born in Burma,.
In the census of 1921 the practice of recording race instead of the Mahomedan
tribal designations has also helped probably in securing a more complete record
of the Zerbadis. It was natural -fora Zerbadi to describe himself in earlier
censuses as Sheikh, Saiyad, etc., according tothe tribe to which his father or
earlier progenitor had belonged, because he would regard that as true as well as_
his Zerbadi description; but he would be more likely to return Z erbadi when the
alternative was such a race-name as Bengali or Chulia. Still the remarks on
Burmese Mahomedans earlier in this article suggest that the numbers of Zerbadis

even for 1921 are not quite complete.

- 1§59, Arakan-Mahomedans,—The Arakan-Mahomedans are practically
confined to the Akyab district and are properly the descendants of Arakanese
women who have married Chittagonian Mahomedans. It is said that the
descendants of a Chittagonian who has permanently settled in Akyab district
always refuse to be called Chittagonians and desire to be called Arakan-Maho-,
medans ; but as permanent settlement seems to imply marriage to an Arakanese
woman this is quite in accordance with the description given. Although so;
closely connected with Chit'agonians racially the Arakan-Mahonedans do not
associate with them at all ; they coasequently marry almost solely among them-
selves and have become recognised locally as a distinet race. Ihe Arakanese
Buddhists in Akyab asked the Dsputy Commissioner there not to let the Arakan-
Mahomedans be included under, Arafanese in the census. The instruction issued
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a—— vHAPTER X1

o entit oith reforence * to Arakan-Mahomedans: was that this face-ame.
?n'ﬁﬂ?ﬁﬁ“ﬁf;n;&h) should be recorded for those Mah_omed_ans who wete'
domiciled in Bupma and had adopted a certain mode_ of dress which is nejther’
Ardkanese nor Indian and who call themselves and are ggneﬁ“] called by ?thqr?
Yah’;";i f;:{:;ber of Arakan-Mahomedans tabl;\l/lat;d in égzlAv::;anesarlz 32,3::;‘
jous census as Mahomedan. nese have beéen:

_'l'h.e o e Px“ewao:sin Marginal Table 8. Such differences of
; § Tatmtated Asabza Matomcdann, [ numbers as are shown heve indicate - enumeration
; of the Arakan-Mahomedans at previous censuses
. under other descriptions ; in the census tables of
; 1go1 it is impossible to identify them. Probably
e o i '493 | ‘they have been entered as Sheikh "oz possibly -

f— {rm;-. Myley,  Femalen,

1901 o wndeg O:her Mahomedar Tribes in all the three:
iBor | 466 | 268 - 178 | earlier censuses mentioned in the table. The:

: ! defect of females is possibly due to some women-
who marry Indian Mahomedans describing themselves as of the same race as theie
husbands. ) . L : °

‘160, Arakan-Kamans—The Arakan-Kamans are generally known simply-
as Kamans, but Arakan has been prefixed in this census fo prevent confusion of
their name with that of the Khaman race of the Mishmi Group which is found
in the Putao district and is- called the Khaman-Mishmi race for distinotion,

. Previously ho separate record of the Arakan-Kamans has been made. They
are the descendants of the followers of Shah Shuja, son of Aurungzebe, who fled
to Arakan in 1660 A.D. after the failure of his attempt to seize the Moghut throne.'
After the death-of Shah Shuja they” were formed into a foyal bodyguard of’
archers, and hence received their name, Their featurés are Indian, but their
landguage dress and manners are Arakanese, They are still located iri the Akyab
and Kyaukpyu districts, 4 males in Sandoway. being the only ones enumerated-
ouitside those districts. Of a total of 1,054 males and 1,126 females, all are Maho-
thedans except 10 males and 7 females who are Buddhists. The Arakan-Kamans
are'nat included in Feople V1 as Burma Moslems ; the Buddhists are in Pe;}ple i

with the Burma Group and the Mahomedans in People VII with Othex Maho-
medans born in Burma, : ; ; T

168 Kal. ~The Burmese term Xa/é formerly meant merely Hindy, and
this-is the ‘meaning given for it in Stevenson's Burmese-English dictionary ;
probably it meant a” Tamil Hindu, but as these were formerly much the most
numerous kind of Hindu in Burma there was not enough difficulty to interfere
with the ordinary use of the word, =~ Ka/¢ is used now to describe a class of persons’

- whe are” descended from marriages of early Tamil immigrants with Burmese:
women, and have adopted Buddhism and the Burmese language, and regard them~
selves as a definite community amongst the Burmese Buddhists and as differing:
only very little from the main bulk of that class, to whom they oftem bear a close
physical resemblance. In a law-suit relating to an inheritance in a family of this
class a few yearsago however it was decided that neither Buddhist nor Hindu law

. @pplied to them ; and there are some religious practices which weuld probably
not be regarded as permissible by most pure Burmese Buddhists. The number
of Kald of this-kind is very small ; a leading member of the community estimated:
that there rmghg be 200 i Rangoon and a few more in other parts ; he was not

repared to estimate the total number but.thought 400 might be near the mark
or the total in the whole province including Rangoon, The enumeration
sphedqles were examined for some people in Rangoen known to be Kald, “andit
Was found they 'had all been recorded as Burmese Buddhists in accordance. with
the view they drdinarily take of themselves, and with the instruction to ‘enumera-
tors which is given in the second article of this chapter. On the other hand, &
was found in the tabulation-office, that for nearly all the people described in the
tlanumeratnon record as Kalé by race the religion was given as Hinduism and the-
anguage as Kald, Tamil, Chetty or Hindu (s1c). Most of these are prebably pure
;lll.llls and the others !he oﬁ;pnng’ of Hindu fathers and Burmese mothers, who,

?: . ey}lm_a;l‘e claimed to be Hindus, must be regarded as belonging to their father's:
) m:!'uwt “; would generally be the Tamil race. Hindu Kald are therefuré the:
P) & ct of an idiosynerasy of some enumerators who used the term Kald -n- its
oid'meaning. The total number of them is small ; Insein: distriot - for instance
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Census of India, 1921, Volume X, Burma, Part II, Tables (Office of the
Superintendent, Government Printing, Burma, 1923)

Available at:

https://indianculture.gov.in/rarebooks/census-india-1921-part-ii-tables-
volume-x-burma
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Census of India, 1931, Volume XI, Burma, Part I, Report (Office of the
Superintendent, Government Printing and Stationery, Burma, 1933)

Available at:

https://www.legal-tools.org/doc/7z9v18/pdf
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for sea traffic between Akyab and Chittagong but the
land traﬂjc and the sea traffic figures al%negare of :)fseer;g gg:ilrl::ﬁfr?r t}l:‘e’
increase in the population due to immigration from India. During thg last
decade the Indians increased from 201,387 to 210,990, i.e., by 9,603 or just
under 5 per cent, while Indo-Burman races increased from 24,2'356 to,49 745 Jie
by 24,889 or by 100 per cent. The Deputy Commissioner Akyab, sa s’t}'ﬁ;
is due to the fact that at the last census some Arakan Maho'medans' retyumed
themselves as Indians ; and he considers the 1931 figures to be correct in
view .of the fact that Indians and Indo-Burmans were more minutel
questioned about their race in 1931. If the figures for Indians ang
Indo-Burman races are combined the increase is 34,492 or about 15 per cent
It is difficult to estimate at all accurately the separate increases in the Indian
and Indo-Burman populations. In the Centre and Delta subdivisions the
Indo-Burman races _increased during the last decade by about 26 and 35 per
cent, respectively. 1f the Indo-Burman races in the Akyab district increased
by, say 30 per cent, then the actual increase would be 11,480 (assuming the
1931 figures to be _corr_ect) and the increase in the Indian population would
then be 23,012, which is an increase of about 12 per cent on the estimated
population in 1921, namely, 187,978 (210,990 —23,012). Bnt since only about
41 per cent of the Indians atthe 1921 and 1931 censuses were females there
would probably be not much difference between the birth and death rates of
the Indian population and whatever increase there was in the Indian population
would be due largely, if not entirely, to migration. The matter can also be
approached from 2 consideration of the birth-place statistics. In 1921 the
number of persons born in India who were enumerated in Akyab was 48,121
while the- corresponding number in 1931 was 45,876. As no information is
available regarding the age-distribution of these immigrants the death rate can
_only be guessed. If it were 50 per #mille (it would be high since immigration
has been going on for some time) the increase in the population of Akyab
" district due to immigration from India would probably be between 21,000 and
22,000, In 1921 the number of emigrants from Akyab district enumerated in
India was 589 ; figures for 1931 are not available but if the decrease due to
emigration is taken to be a few Hundred then the increase due to migration
(i.e., the increase due to immigration less the decrease due to emigration) would
be about 21,000. This figure does not differ a great deal from the estimated
actual increase in the Indian population (23,012), from which it would appear
that there is not very much difference between the birth and death rates of the
Indian population. Races of the Burma group (mostly Arakanese, Yanby# and
Chaungtha) which form slightly more than one balf of the population of Akyab
district increased by only 7 per cent. According to the birth-place statistics
there was a certain amount of emigration to Kyaukpyu, Sandoway, Bassein and
other Lower Burma districts but this would probably amount to only three or
four thousands ; there was no appreciable immigration from other districts in
Burma. The rate of natural increase of the races of the Burma group in
Akyab district during the last decade would appear therefore to be in the
neighbourhood of 8 per ceni. The occupied area increased by only 4 per cent.
The increase in the population of Kyaukpyu district was 10 per cent, the
same rate of increase as that of the occupied area. Part of the increase—
probably about two or three thousands—appears to be due to immigration :
according to the birth-place statistics most of the immigrants were born in
Akyab or India. Races of the Burma group, which form about 88 per cent of
the population, increased by 9 per cent; the rate of natural increase would
probably be about one per cent less than this, or about the same as in Akyab |
district. The population of Sandoway district increased by 15 per cent which
is appreciably larger than the rates of increase for Akyab and Kyaukpyu. Itis
rather difficult to account for this large increase. Tmmigration is not
responsible since the emigrants, if anything, exceeded the immigrants. Two
British India Steam Navigation Company's steamers arrived at Andrew
Bay on the morning after the census and their passengers and crew were
included in the population of the district but they only amounted to 720.
The Deputy Commissioner says that a large part of the increase is due to
better enumeration in 1931." There does not appear to be any other
explanation, The races of the Burma group, which represent about 88 per
cent of the population, increased by 15 per cent and since- there was very
little migration this figure represents approximately the rate of natural increase.
Since the rate of natural increase of the races of the Burma group in the Akyab
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118, Chinese Languages.—The Chinese have increased in number
by 30 per cent and speakers of Chinese languages
by 46 per cent. The big increase for speakers

* 5. Chinese. is }?ue to tl?e rq}:lduction in the number of Chinese
who speak other languages from 27,548 in 1921
Searof language.| Race. | to 15,957 in 1931. Chinese who do not speak

their own language usually speak Burmese.

1ot | iraars | 1omses The Yunnanese are mostly found in the Northern

1921 w1 122162 | 149060 | Shan States ; they have increased by 14 per

' cent while speakers of Yunnanese have increased

y 21 per cent. In 1921 there were 4,382

Yunnanese, or 7 per cent of the total number, who spoke languages other than

Yunnanese ; in 1931 there were only 577 or one per cent of the total number.

Chinese other than Yunnanese have increased by 40 per cent during the

decade while speakers of Chinese languages other than Yunnanese have
increased by 67 per cent.

119. Indian Languages.—Indians have increased during the decade
by 15 per cent and speakers of Indian languages
by 23 per cent. At the 1921 census, about 40
thousand Indians returned Burmese as the
. language ordinarily used in the home ; for the
gearof  Vranguage.| Race. | 1931 Census, figures for Indians who returned a
ng;l-{)ndian langlllla(gic as t}tlgir mother tongue have

not been compiled but the number is probabl

oo | Mee| M3 | very much less than 40,000. The e?ccess o);
speakers of Indian languages over {he number
. of Indians at the 1931 Census is accounted for
by the fact that some of the Indo-Burman races have returned an Indian
. language as their mother tongue.
Marginal table 57 shows that the
excess is largely confined to the
; Akyab district. In this district
s, . Race, |iocessof| many of the Arakan Mahomedans
* lover Race| have apparently returned Bengali as

their mother tonguc¢. In Kyaukpyu
district the excess is 1,539 and in

56. Indian Languages and Races.

57. Indian Languages and Races.

Akyab District .., | 259787 [ 21099 | 48797 :
Remainder — of | 820033 | so6s3s| 13198 | Sandoway only 573. In the remain-
Province. ing districts of the province the

Total .. | 1,070820 | 1,017,825 | 61,995 Indo-Burman races are usually

Zerbadis and most of them appear to
have returned Burmese or some
other indigenous language as their mother tongue,

120. The Pau Chin Hau Script.—In paragraph 135 of Chapter XI.
an account is given of the Pau Chin Hau movement in the Chin Hills.
Reference is made there to certain Chin characters which were revealed to
Pau Chin Hau in one of his dreams. Copies of the original characters are not
available but apparently they were very numerous. The characters were
revised, the third and last revision being carried out in 1931. The new
alphabet consists of 21 consonants. The first page of the Spelling Book
together with the corresponding Roman version is printed on page 195. It
will be noticed that there are tones. It is maintained that tire Chin sounds
can be properly represented in these new characters but not in the Roman
character. “The Sermon on the Mount” in St. Matthew has already been
printed in this character. In this work of translation Pau Chin Hau is helped
by a vernacular school teacher named Than Chin Kham who lives in Tonzan
village near Tiddim and who knows Burmese. The whole of St. Matthew is being
transiated and in May 1932 the first eight chapters had already been completed.
For the purpose of translation, the Burmese version of St. Matthew is used
and also a Chin version (in the Roman character), which was done by
Mr. Cope, the American Baptist Missionary in the Chin Hills : this version in
the Roman character is also given in “ The Sermon on the Mount * referred to
above. No information is available as to the number of persons who can
read the script.
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ersons recorded as Malabaris also come from the Malabar district of

Mad:;: ean% speak Malayalam ; the number recorded was 3,205, which m_duded

2,376 Hindus, 571 Muslims and 206 Christians. The Malabari Muslims are

presumably the same as the Kakas. The Kakas and Malabari Muslims in 1931

numbered 10,012, compared with 5,438 in 1921. The Kakas, like the-Chuhas,:

are shop-keepers (usually catables and rated waters) and they hgve spread

to practically every district in the province ; in Rangoon the number enumera-
tcdp was 2,076. X .

Nursapuris or Narsapuris (the latter is probably the correct spelling)
speak Telugu and they are mosily Muslims. The name appears to have been
derived from the name of a taluk called Narsapur in the West Godaviri district
in Madras. The persons originally called Narsapuris presumably came from-
this taluk but the name appears now to be applied to persons who come from
the same neighbourhood. The total number of Narsapuris recorded’ was 5,049,
which included 4,284 Muslims and 669 Christians ; most of the Christians were
enumerated in Pyapon district. There were also 1,459 Muslims who retuned
their race as Telugu. Telugus are sometimes called Coringhis ; this name
appears to be derived from the name of a seaport in Madras Presidency from
which they originally salled for Burma. Deccanis come from the Deccan ;i
they too are Muslims: and they usually speak Hindustani. The number
recorded was only 1,190. L

Maimons (Memons), Khojas and Borahs are Muslims and’ come mainly
from Gujarat. An interesting account of the Khojas and' Memons will be found”
on pages 445 and 451, respectively, of the Baroda Census Report for 1931:
Suratis come from the Surat district of Bombay and they too are Muslims:
Gujaratis come from Gujarat, the total number recorded being 6,469; Hindus'
pumbered 4,981, Muslims 990 and Jains461. The Sindhis come from Sind ;
most of those recorded were Hindus.

The Konkani come from: the Konkan coast of the Bombay Presidency;-
while Goanese come from Goa on the same coast. Separate figures have been-
given for Goanese and Konkani but in Imperial Table XV figures-for speakers
of Goanese have been included in the figures for speakers of Konkani sinece
Goanese is understood to be a dialect of Konkani. .

The Kumaunis are people from the three districts of Almora, Nairi Tal and?
Garhwal in the Kumaun division of the United Provinces ; there is probably
very little, if any, difference between the Kumaunis and Garhwalis but they
have been tabulated separately, in case there is any difference. Speakers:of
Kumauni and Garhwali have, however, been included in the speakers of
Central Pahari. ) .

The cloth-selling money lenders known as Kabulis have been included in
the figures for Pathans. ol o

The Gurkhas come from Nepal. They: have increased from 22,251 in'1921
to 39,532 in 1931, i.e. by 17,281 or 78 per cent. One-third were enumerated
in the Shan States (8,203 in the Northern Shan -States and 5,035 in the
Southern Shan States), and one-third in Myitkyina and Katha- (10,085 in
Myitkyina and 3,125 in Katha); the remainder were scattered; the only other
district containing a large number being Mandalay (3,377). .

Chittagonians come from the Chittagong district of Bengal. It might be
argued that the figures for Chittagonians should be included in those for
- Bengalis, but there 15 no harm done in giving separate figures for them. There
is, of course, a certain amount' of overlapping. This is evident from the fact
that the Bengalis have dropped from 77,988 to 65,211 since 1921 while the
Chittagonians have increased from 206,388 to 252,152 ; the combined figures
show an increase of 32,987 or 11'6 per cent. According to the instructions
issued at the 1921 census, the words Kawtaw, Barfua, Babuji and Magh were
given as alternative names for Chiktagonian, and if any of these alternative
names were returned, enumerators were required to enter the word Chittagonian
in the enumeration schedules. The same instructions were issued at the 1931
census. It would, however, have been better if Maghs had been separately’
recorded. In Burma the word M agh is usually applied to the Buddhist cooks
who come fx_‘om Chittagong and they are also called Barua or Babyji. On the
othyr hand in Bengal the word Magh is usually applied to the Arakanese. The

Census Superintendent of Bengal has furnished the following information
about them —

*“ You will find c'etails about the Maghs in Rigl i
ta sley, Tribes and Castes of Bengal, s
I have tabulated no details of them because the name. ES used by two distmct pezﬁlm l?gtt{xl;:

94



Annex 164

230 CHAPTER XII

tribes originating in Arakan and (b) the Chittagonian Buddhist Bengalis. Those whom you
have are (b), since they call themselves Barua. The derivation of the name is not ceriainly
known and the origin of the people you are dealing with is uncertain. They are said to be
the_ result of the. union of Bengali women with Burmese invaders whilst they possessed
Chittagong, but this origin is repudiated by the caste itself and they derive themselves from
Magadha, the modern Bihar. This derivation gives them an etymology for their name (from
Maga or Magadha) and an explanation of the names which they have claimed in place of
Magh, ziz. Magadhi and Rajbangshi (=of the royal lineage). Rajbangshi however is a name
claimed by many castes descended from the tribes which at one time or another had or are
assumed (o have had any sort of ‘ kingdom ' in any part of the province, and is.not recognised
as a definite caste name for them. There are Buddhists in the Chitlagong Hill Tracts who
might get into Burma (e.g, the other Maghs) but I think you are safe in saying that ail
Buddhist Chittagonians in Burma are Maghs (s.c., Barua or Bhuiya Maghs) particularly if they
speak Bengali and certainly such as cooks.”

The word Rajbansi referred to above was recorded in the Akyab district
and the Arakan Hill Tracts in 1901 but not at later censuses in Burma.

U San Shwe Bu, formerly Honorary Archzological Officer of Arakan, has
sént me the following regarding the derivation of the word Magh :—

*It is quite certain the word originated in Eastern Bengal about the beginning of the
17th century where the Mohamedans applied it for the first time to the Arakanese who lived
there. A manuscript in the Bodleian Library wrilten by a contemporary historian,
Shiab-ud-din Talish, throws a flood of illuminating light on the subject. He states that in the
17th century, owing perhaps to the evil influence exerted by the Poriuguese who had been
permitted to settle in the country in large numbers, piracy became the normal cccupation of
the Arakanese in Eastern Bengal. They infested the inland waterways and crecks and
terrorised the riverine villages by pillage and plonder and carried off hundreds of people at a
time for subsequent sale as slaves in neighbouring countries. They were so much hated by
the inhabitants of those parts that they called the Arakanese pirates ** Magh,” an abbreviation
of a word meaning ‘a despicable dog.' The word therefore was originally a ccntemptuous
term ; but in course of time it came to be applied to the Arakanese both in the Chittagong
district as well as in Arakan. (‘Studies in Mogul India’ Sarkar.)”

. The total number of Chittagonian and Bengali Buddhists enumerated was
4,243 (3,317 males and 926 females) and it is interesting to note that there is
now a Chittagong Buddhist Association in Burma, with headquarters in
Rangoon.

1 am also indebted to U San Shwe Bu for the following derivation of
Kawtaw :—

“The word ‘ Kawtaw ' originated in Lower Burma. All Chittagonian Bengalis were
given this name by the Burmese people, first in Rangoon, later, elsewhere. It is very modern
as it cnly came into being after the Annexation. In the Chittagong dialect the word
VKawtaw ' means ‘ how much.! This was invariably the first word used by a Chittagonian
as a preliminary to some purchase in the Rangoon bazaar, and as the Burmese could not
understand him at all he and his compatriots came to be known as ' Kawtaw Kala.'”

143. Indo-Burman Races.—The Indo-Burman races include the
the Zerbadis, the Arakan Mahomedans,
the Arakan Kamans and the Myedus.
T dado-Bartmian. Racos. ‘| The number of persons belonging to
these races has increased by 56,904 or
45 per cent. It is pointed out in
paragraph 141 that in 1921 2 number of
Arakan Mahomedans in the Akyab
o] - district—estimated atd bv:tweenl 10,000
121 [ : and 15,000—returned themselves as
o | BEE] ] W Indians., The increase is therefore
reduced to between 30 and 35 per cent.
The Arakan Mahomedans are mostly found in the Akyab district ; the only
other districts containing an appreciable number are Kyaukpyu (1,597) and
Sandoway (1,658). They are properly the.descendants of Arakanese women
who have married Chittagonian Muslims. In Burx_na_they are called 360
(Yakaing-kala). They are recognised locally as a distinct race and they dress
differently from the Arakanese and Chittagonians. The number recorded in
1931 was 51,615, which is more than double the nun‘{bcr in 1921, namely
23,775. The reason for the large increase has been explained above. .

The Arakan Kamans have increased from 2,180 to 2,686 and are practically
confined to the Akyab and Kyaukpyu districts. According to paragraph 160
of the 1921 Census Report “ they are descendants of the followers of Shah Shuja,
son of Aurungzebe, who fled to Arakan in 1660 A.D. after the failure of l)ns
attempt to seize the Moghul throne. After the death of Shah Sh1;l']3 they were

Year of Census. | Persons. | Males, | Females.
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Census of India, 1931, Volume XI, Burma, Part II, Tables (Office of the
Superintendent, Government Printing and Stationery, Burma, 1933)

Available at:

http://Isi.gov.in:8081/jspui/bitstream/123456789/3427/1/45875 1931 TAB.pdf
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IMPERIAL TABLE
Total, Buddhist, Animist, Hindu *.

District or State. g ) g g ) 4 8 . g g , g

g g g g g g El s | 2| § | & | %

5 s g 5 £ § I - T T I I

a = e [ = & .3 = [ ~ = =

1 2 3 4 5 6 7 8 9 10 11 12 13

Provincial  |14,647,497 7,480,676 |7,166,821 112,348,037 6,088,257 (6,253,780 } 763,243 |397,240 | 366,003 ] 570,953 {428,173 | 142,780

2 Total.
=
g Divisional 13,102,048 16,688,231 |6,413,817 J11,131,111 15,474,918 5,656,103 520,778 | 273,215 | 247,563 | 543,917 | 406,598 | 137,319
Burma. -
Arakan Division || 1,008,535 | 522,609 | 485,926 653,699 | 323,545 | 330,154 78,712 | 40,948 | 37,764 | 18,350 | 16,509 1,841
1| Akyab .| 637,580 | 339,643 | 297,937 | 337,661 | 170,099 | 167,562 | 40,038 | 20,975 | 19,063 | 16,685 | 15,044 | 1,641
2| Arakan Hill 21,418 | 11,031 | 10,387 2,564 1,386 1,178 | 18,529 | 9,404 | 9,125 201 143 58
Tracts.
3 | Kyaukpyn .. 220,292 | 107,729 | 112,563 195,152 04,038 | 101,114 | 17,466 9,135 8,331 768 716 52
4 | Sandoway .| 120,245| 64,206 | 65,039} 118322 58,022} 60,3001 2,679 | 1,434 | 1,245 696 606 90

Pegu Division | 2,549,637 |1,375,268 1,174,309 | 2,022,479 |1,001,435 |1,021,044 | 32,303 | 20,052 | 12,251 | 282,430 | 210,952 | 71,478

5 | Rangoon Town | 400,415 | 271,063 | 120,352 | 135466 | 69,936 | 65530 5500 3,820 1,680 {14090t {112,735 | 28,166
6 | Pegu v | 489,000 | 2541048 | 235021 | 419,500 | 208,733 | 210,767 | 6,645 | 4168 | 2,477 | 41,060 | 27,282 | 13,778
7 | Tharrawaddy 508,319 | 252,548 | 255,771 | 483,550 | 235,211 | 248348 | 2821 | 17es | 1,056) 9068 6905 2.073
8 | Hanthawaddy | 408,831 | 218919 | 180,912 | 331,684 | 166,559 | 165,125 | 4414 | 2.961 | 1453 | 52,247 | 35741 | 16,506
9 | Insein oo | 33452 | 175519 | 155,933 | 262,677 | 131,650 | 131,027 | 6,427 | 38251 2,602 | 31,283 | 22,244 | 9,039
0 | Prome o] 410651 | 203,171 | 207,480 | 389,593 | 189,346 | 200247 | 6,496 | 3513 | 2983 | 7871 | 5955 1916

Irvawaddy Divn.| 2,334,774 |1,199,758 11,135,016 | 2,095,170 (1,042,220 1,052,950 | 20,467 | 14,228 | 6,259 | 07,106 | 55,110 | 11,996

11 | Bagsein o | 571,043 | 292,029 | 279,014 | 499,482 | 247,527 | 251,955} 4,562 | 3,084 | 1,478 | 15647 | 13,366 | 2,281
12 | Henzada ... | 613,280 { 303,750 | 309,530 | 581,987 | 284,713 | 207,274 | 2,604 | 1,65 909 | 7,279 5,880 | 1,390
13 | Myaungmya ... | 444,784 | 235655 | 209,129 § 386,071 | 195197 | 190,874 | 6,215 | 4,420 [ 1,786 ] 13,083 | 11,534 | 1,549
14 | Maubin oo | 371,509 | 188,770 | 182,739 | 339,971 | 168,194 | 171,777 | 2,475 | 1,646 829 | 8537 7,334 1,203
15 | Pyapon .| 334,158 | 179,554 | 154,604 | 287,650 | 146,589 | 141,070 | 4,611 | 3374 | 1,237 | 22,560 | 16987 | 5,573

Tenasserim Divn| 1,872,668 | 971,431 | 901,237 | 1,579,255 | 797,225 | 782,030 | 60,577 | 33,171 | 27406 | 82,812 | 57,117 | 25,695

16 | Salween ... | 53,186 | 27,900 ] 251961 27,980 | 15008 | 12,891 | 22,431 | 11,163 | 11,286 330 282 68
17 | Thaton | 532,628 | 274,042 | 257,686 | 483,981 | 244,310 | 239,671 | 3,972 | 2300 | 1,663 | 22,612 | 14,853 | 7,759
18 | Amherst ... | 516,233 | 270,677 | 245,556 | 438,021 | 222,552 | 215460 | 11,930 | 6,547 | 5,383 | 24,645 | 17,758 | 6,887
19 | Tavoy b o996t 92637 | 87327 1 164870 | w2202 0 #2287 | 4040 255 | uies | 3733 3100 343
20 | Mergui 1 161,987 | 85203 76724 | 123865 | 62,713 | 61,152 | 6,346 | 3968 | 2378 | 7700 | 5709 [ 1,991
21 | Toungoo .. | 428,670 | 219,022 | 208,748 | 340,820 | 170,260 | 170,560 § 11,838 | 6,327 | 5,511 | 23,772 | 15,325 | 8447

Magwe Division § 1,722,044 | 847,600 { 874,444 § 1,493,662 | 726,470 | 767,192 193,337 | 94,595 | 98,742 | 17,571 | 14,531 | 3,040

22 | Thayetmyo .. | 274,177 | 135,565 | 138,612 | 253,442 | 124,207 | 120,145 | 15,843 ) 7008 | 7915) 2276 | 1,727 549
23 | Minbu o b 277876 | 136,662 | 141,214 | 260,104 | 131,149 | 138,045 | 4524 | 23201 2098 2016 | 1707 | 309
24 | Magwe W 299,573 | 250783 | 248,700 | 478321 | 234,062 | 244359 | 2051 | 1265 886§ 10,314 | 8928 | 1,386
25 | Pakokkn ..} 499,181 | 241,137 | 258,044 § 492318 | 236,756 | 255,362 | 3908 | 2027 | 1,881 ) 1358 1,161 197
26 | Chin Hills ... | 171,237 | 83453 | 87,784 187 106 81 166,011 | 81,040 | 85,862 | 1,607 | 1,008 500

Mandalay Divn) 1,696,332 | 836,894 | 859,438 | 1,575,157 | 702,381 | 812,776 | 7,674 | 85,127 | 2,547 | 42,793 | 29,795 | 12,998

27 | Mandalay ... [ 371,636 | 191,741 | 179,805 { 304,476 [ 149,401 | 154,985 [ 2749 | 2199 550 | 28,386 | 19,224 | 9,162
28 | Kyaukse .. | 151,320 | 74,880 | 76440 | 141,313 | 69,383 | 72,130 225 154 7] 1419 1,154 265
29 | Meiktila .. § 309,999 | 147,171 | 162,828 | 300,745 | 141,447 | 159,208 237 193 44| 3381 | 2,509 872
30 | Myingyan .. | 472,557 | 228784 | 243,773 | 468,070 | 225525 | 242,545 432 316 ne| 2284 1,778 306
31 ] Yametbin ... | 390,820 | 194,318 | 196,502 | 360,353 | 176,535 | 183,818 | 4,031 | 2265| 766 7323 | 5130 2,193

Sagaing Division) 1,918,058 | 934,071 | 983,387 | 1,711,689 | 821,642 | 890,047 |127,708 | 65,0904 | 62,014 | 32,855 | 22,584 | 10,271

32 | Bhamo o] 121,193 0 so98a | 6n209 ) 65584 | 32725 | 32,859 | 39070 | 18926 | 21,044 1,397 | 1,043 3547
33 | Myitkyina ... 171,524 00,916 | 80,608 79,197 | 41,038 38,159 § 70,242 | 36,365 | 33,877 | 14,179 | 9,133 | 5,046
34 | Shwebo .. | 446790 | 214,170 | 232,620 | 430,672 | 204,650 | 226,022 503 419 174 | 3,463 | 2,671 792
35 | Sagaing .. { 335065 | 150,881 | 176,084 | 329,040 | 155655 | 173,385 135 104 31| 2600 | 1,888 802
36 | Katha | 254370 ) 126,863 | 127,307 | 240,528 | 117,030 | 122,580 | 4,933 | 3,033 | 1,900] 5653 | 3,841 | 1,812
37 | Lower Chindwin] 383,434 | 178,543 | 204,891 | 380,084 | 176,154 | 203,930 293 215 78| 1,338 994 344

38 | Upper Chindwin] 204,982 | 104,314 | 100,668 | 186,584 | 03481 | 93,103 | 11,542 | 6,032 | 5510| 4,135 | 3014 | 1,121

Eastern States| 1,545449 | 792445 [ 753,004 | 1,216,926 | 613,338 | (03,587 | 242,465 | 124,025 {118,440 | 27,036 | 21,575 | 5461

39 | Northern Shan | 616,458 | 321,211 | 295,247 | 445,761 | 225,049 | 220,712 |127,140 | 66,084 | 61,056 | 17,344 [ 14,615 [ 2,729

States.

40 | Southern Shan § 870,230 | 441,984 | 428,246 | 754,476 | 379,616 | 374,860 | 84,871 | 43,980 | 40,801 §* 8,365 | 5,798 § 2,567
Statcs.

41 | Karenni 58,761 29,250 29,511 16,689 8,674 8,015 1 30,454 | 13,961 | 16,493 1,327 1,162 165

*Includes Arya
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) 239
XVI.—Religion.
Muslim. Christian. Confucian, Jain. Jew Sikh. Others,
& @ 3 4 ¢ K gl s al 4 g | 4 g
2 N T - N - O - S - O A - - O O O R R
a = m ~ = e A = B I I -V - 7 A = = |la] ==
14 15 16 17 18 19 20 | 2t 22 §23024|25) 26 {27280 29 | 30 | 31 §32|33|34
584,839 |363,824 |221,015 §331,106 (171,352 159,754 135,696 122,342 113,354 721 1464 1257 |1,218 |625 {593 }10,007 | 7,682 {3,025 §777 |517 1260 :2
577,384 :358,485 |218,909 §298,990 |154,507 (144,483 §17,868 112,500 | 5,668 {721 (464 (257 {1,218 (625 (593 |9,190 |6,618 {2,572 {761 |501 (260 | @
255,469 140,276 |115,193} 1,884 | 1,033 851 | 240 | 156 84 3| 2|1 23 18 5 W55 122 | 33 |
242,381 |132,976 {109,405 398 255 143 ) 240 | 156 84 31 211 19 14 50155 122 133 1
108 88 20 16 10 i} o A 3 it | i | i 2
6,694 | 3,736 | 2,938 212 104 108 . ’ 3
6,286 | 3476 | 2,810 | 1,258 | 664 | 594 4 4 v | § 4
116,082 | 87,856 | 28,226 | 77,773 | 42,407 | 35,366 |14,43119,842 4,589 {512 |330 1182 | 1,094 (555 |539 |1,993 | 1,510 | 483 |540 1329 |211
70,791 |56,147 | 14,644 ] 30,888 17,094 | 13,794 |13,478 9,106 |4,372 [443 1296 147 {1,069 |544 |525 1,363 [ 1,070 | 293 |516 {315 201 5
11,038 | 7,928 | 3,110 {11,400 | 5714 | 5,686 | 288 | 195 93 o ki = 4 1 3 32 25 71 2 21, s 6
5511 | 3,807 { 1,614 | 7,140 | 4,512 | 2,628 ) 103 | 8| 20018 |15) 3] .. J..|..0 98} 69| 201 1] 1]..] 7
13,535 | 9,570 | 3,965 | 6,450 | 3,696 | 2,754 ) 249 | 218 31 1 50 4| 1) 228| 161 67|18 8|10 8
10,249 | 6,969 | 3,280 ]20,409 {10,559 | 9,850 ) 155 121 349351520 160 61100 198 127 7t 3] 31...] 9
4,058 | 3,345 | 1,613 1480 | 832 6s4| 158 19| 39f15 221 o] 74| s8] 16 ... 10
45,797 134,928 110,869 105,691 52,854 | 52,837 | 444 ) 348 9110] 7| 3 11| 11 78 52 26
11,393 | 8,228 | 3,165 }39,738 | 19,647 (20,091 § 194 | 150 441 1 L] ws 10| 10 16 16 a1
5,826 | 3,764 | 2,062 15,5251 7,654 | 7,871 39 25 4] o | w0} om i 20 10 10 a5 12
15,150 112,071 | 3,079 §24,091 |12,302 | 11,789 | 150 | 112 | 38] ... 1] 23 0| 14 w13
6,266 | 4,683 | 1,583 {14,252 | 0,905 | 7,347 2 2 a 6 6] .. o [ 140
7,062 | 6,182 | 980 112,085 | 6,346 | 5739 39| 359 91 6] 3 13 11 2 weo | 15
75,659 145,943 129,716 | 73,131 | 37,130 | 36,001 | 645 | 426 | 219 }189 |119 | 70 11 71 4] 3621 269 93Fz27 )24 3
501 405 96.| 1,844 999 845 32 27 5§ au 19 14 5 s men | oo | 16
16,047 (10,386 | 5,661 | 5663 | 2,840 | 2,823 25() 159 971 ... 97 85 2y 117
31,865 (18,912 [ 12,953 | 9,385 | 4,048 | 4,737 | 187 124 63 jio1 | 72 | 29 51 2¢ 3 87 57 300 7| 5] 2|18
3,051 | 1,934 | 1,117 | 4,487 | 2,310 | 2,177 62 47 IR [ ORI 10 8 2] 2 1 1|19
14,551 | 7,849 | 6,702 | 9,461 | 4,904 | 4,497 20 18 20 1] 1] .. S| 5. 20 18 2|18 (18] ..}120
0,644 | 6,457 | 3,187 |42,291 |21,360 [20922 | 88| 51| 3787|4641 o] 1) 120 87 42)e|unfwn|2t
9,938 | 7,359 | 2,579 | 5,796 | 3,392 | 2,404 ) 220 | 150 70 3 & 1,517 (1,100 | 417
1,995 | 1,256 739 511 287 224 78 50 281 .. 32 20 12 . N O I
1,446 | 1,021 | 425 152 85 67| 31| 20| 1. 513 354 ) 150 ... |...]..[23
5,286 | 4,153 { 1,133 | 2,388 | 1,581 807 65 47 18] .. 3 3 8451 644 | 201 3 N P I |
1,166 900 266 328 220 108 406 33 131 .. 57 40 17 . |25
45 29 16 2417 { 1,219 | 1,198 | .. o 70 42 28] .26
53,375 | 29,414 | 23,961 }13,711 | 7,699 | 6,012 | 563 | 353 | Z10}10| 8| 2 92 | 43 | 49 |2,922 |2,050 | 872 | 35 |'24 | 11
24,456 | 14,033 (10,403 | 9,684 | 5,508 | 4,176 | 443 | 274 | 169 10| 8| 2 82139 |43 |1,319 1 923 | 396 |31{22| 927
7,300 | 3,712 | 3,588 o628 306| 322 6 61 .. ). Wb e[ 229 165 64l ]| 28
4,931 | 2,609 | 2,322 501 274 227 5 5 s ks 5 3] 19 139 57 se | s | sm
1,345 914 431 384 221 163 4 4 37 25 12 1 L | s
15343 | 8,126 | 7,217 ] 2,514 | 1,390 | 1,124 ] 105| 69| 36 70 4] 3,141 | 798| 343| 3| 1} 2]31
21,074 (12,709 | 8,365 (21,004 | 9,892 {11,012 §1,425 | 1,025 | 400 41 4 2295 11,619 | 676 } 4] 2| 2
1,923 1,339 584 110,931 | 5022 | 5,909 ] 879 | 556 | 323 111 5081 3720 1361 .1 ... ..|32
2,388 | 1,731 657 | 4,449 | 1,803 | 2,646 | 419 373 46 1 1 649 472 | 177 ... ... | .. |33
9112 | 4775 | 4337 { 2,504 | 1,330 | 1,065 [ 43| 25{ 18 N 402 | 200 | w21 1| .3
3044 | 1,704 | 1,340 ) 869 | 408 | 46t f .. | .. | . 185 122| 63| 2]..| 2|35
2,256 { 1,442 814 707 531 176 77 64 13 15 12 3 1 1{..1]36
1,156 833 323 308 187 121 4 4 v 251 156 O5 | v | s f s 1 37
1,195 885 310 | 1,236 702 534 3 3 21 2 285 | 195 90 138
7,445 | 5,339 | 2,106 |32,116 | 16,845 | 15,271 {17,728 10,042 | 7,686 1,717 11,264 | 453116 | 16 ...
3,680 | 2,961 | 728 | 6,928 | 3,624 | 3,304 |14,777]8,256 | 6,521 804 | 607 | 197 | 15[ 15| .. |39
3,463 | 2,158 | 1,305 15,322 | 8,075 | 7,247 | 2,923 |1,765 |1,158 810 | 592 | 218 40
203 | 220 731 9,866 | 5140 | 4720} 28| 21 " 103 65| 38) 1| 1}..]4
and Brahmo,
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IMPERIAL TABLE XVIIL

Race.

NoTes 1. The population of the estimated area of East Mangliin in the Northern Shan
States amounting to 19,649 (males 9,925, females 9,724) has been omitted from this table
because statistics for race are not available. An estimate of the number of Marus, Lisaws,
Nungs, Kachins and Tibetans in the unenumerated parts of Myitkyina district, the * Triangle ”’
and the Hukawng Valley is given in Chapter XII of the Report Volume.

2. The same classification system has been used for races as for languages (see Note 3
to Imperial Table XV on page 219).

3. Part I of this table corresponds to Part IB of Imperial Table XV and gives the
provincial totals for each race by religion. Indians have not been classified by caste ; the
Report volume should be consulted regarding the Indian races for which figures have been
given. Figures for the separate European and allied races included in Group Y are given in
Imperial Table XIX, The races shown with #il entries may exist in parts of the province
outside the census area or they may have been recorded under some other name.

4. Alternative names for some of the races are given in Parts IB and IC of Imperial
Table XV (see Notes 4 and 5 to that table on page 219).

5. Part II of this table corresponds to Part ID of Imperial Table XV and gives the
district figures for each race-group ; for some race-groups there is a further classification by
religion.

6. Part 111A gives district figures for certain selected indigenous races ; for some of these
races there is a further classification by religion. Part 11IB supplements Part IIIA by giving
the distribution of all other indigenous races. Figures for the more important Indian races,
classified by religion and birth-place are given in Provincial Table V.

31
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245
ImperIAL TaBLE XVII—Race. ParT L.—Provincial Totals of Races by Religion—concld.
Race-group and Race. Religion. Males. | Females. Race-group and Race. Religion. Males. | Females.
R2 | Cantonese ... | Total 24,303 9,687 X16 | Jat 273 11
Awnimist 12,110 4153 X17 | Kachi 539 193
Confucian ... 6,204 2,568 X18 | Kaka (Moplah) ... | Total 9,039 402
Buddhist ... 5,530 2,749 Muslim 8,949 392
Christian ... 282 143 Others sos 90 10
Others 177 74 X19 | Kanarese 151 89
X20 | Kashmiri 38
R3 | Fukienese .. | Total 33,057 16,981 X2/ | Khoja -208 159
Animist 15,670 6,856 X22 | Konkani 75
Buddhist 12,261 7,369 X23 | Kumaoni 2,010 319
Confucian ... 4,783 2,567 X24 | Mahratta - . 437 162
Christian 304 174 X25 | Maimon ... | Total . 3,097 758
Othiers i 39 15 Muslinm 3,097 747
. Others 11
R4 | Other and un- | Total 29,001 12,874
specilied Auintist 18,243 7,359 X26 | Malabari ... | Total 2,645 360
Chinese, Buddhist 9,047 4,839 Hindu 1931 945
Confucian ... L174 460 Muslim 542 29
Mustim 227 94 Christian ... 137 69
Christian ... 291 122 Others 8 17
Others 19 X27 | Marwari 1,480 823
X28 | Moghul 348 239
X29 | Nursapuri o | Total 3,301 1,688
S | Indo-Burman 90,307 91,859 Muslim 2,865 1,419
Races. Christian . 438 231
S1 | Arakan-Mahome- | Total 26,153 25462 Otlers 58 38
dan
Muslin 26,150 25,462 X30 | Oriya ... | Totat 58,905 3,680
Buddlust 3 Hindu 56,016 3,110
S2 Muslim - 910 251
Zerbadi . { Total 60,413 62,292 Buddhist 1,427 157
Muslim 57,415 59,736 Christian 501 173
Buddhist . 2,637 2,180 Otlers 51 9
Christian ... 220 135 X31 | Parsi 307 191
Others 141 241 X32 | Pathan ... | Total 3,501 971
Muslim 3,439 937
S3 | Arakan-Kaman ... | Total 1,296 1,390 Others 62 34
Muslim 1,287 1,383
Buddhist 9 7 X33 | Punjabi ... | Total 21,343 7,445
Hindu 7,269 2,675
S4 | Myedu ... | Total 2,445 2,715 Muslim 5,800 1,634
Muslinm 2,240 2441 Sikh 7,792 2,269
Buddhist ... 205 274 Arya  and 73 83
Bralvmo.
Others el 343 84
X Indian Races 733911 | 283,914 X34 | Rajput 416 67
X35 | Sindhi 270 56
X1 | Assamese «o | Total 891 435 X36 | Suwrati <. | Total 3,937 2,195
Hindu 772 413 Musline 3,783 2,170
Others 119 22 Others 154 25
X2 | Baluchi 53 11
X3 | Bengali . | Total 48,682 16,529 X37 | Tamil e | Total 93,435 56,433
Muslim 28,781 10,750 Hindu 78,135 45,304
Hindu 18,160 5.360 Christian ... 12,082 9,705
Buddhist ... 1,491 309 Muslim . 1,504 748
Christian ... 228 90 Buddhist ... 1,584 658
Others 22 20 Others - 130 38
X4 | Bhotia ... | Hindu 1 X38 | Telegu ... | Total 123,940 35,819
X5 | Bihari 508 3t Hindu 118,696 33,883
X6 | Borah o | Muslim 112 48 Christian ... 3,184 1,285
X7 | Chittagonian ... | Total ] o1e3012 ] 88240 Muslim ... 1,086 373
Muslim 157,155 86,749 Buddhist ... 881 263 |
Hindu 4,891 873 Others 93 15
Buddhisl 1,826 617
Others 40 1
Y European, etc. 17,769 13,082
X8 | Chulia ... | Total 23,269 8,723
Mustim 23,108 8,656 European and 7,885 3,766
Olhers 161 67 allied Races,
including
X9 | Deccani 817 373 Armenians.
X10 | Dogra W 146 10 Anglo-Indiaps ... 9,884 9,316
X11 | Garhwali 961 263
X12 | Goancsc 651 150
X13 { Gujarati 4,622 1,847 Z Other Races ... 1,836 1,203
X14 | Gurkha ... | Total 26,689 12,843 Arab 61 18
Hiudu 25,745 12,447 Egyptian 9
Buddhist .., 655 282 Goa-Portuguese 40 16
Others 289 114 Japanese 448 187
Jew o 643 618
X135 |. Hindustani ... | Total 132,842 42,125 Mauritian 3 4
Hindu 103,591 32,445 Negro 5
Muslim " 27,328 9,020 DPersian i -~ 370 327
Buddhist .., 1,273 383 Philippino 67 1t
Christian ... 460 227 Singhalese 179 21
Others 190 50 Turk 11 1
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PROVINCIAL TABLE IIL

Population of Townships, States and Hill-Tracts
classified by Race.

NorEs 1. The populition of the estimated- area of East Mangliin in the Northern Shan
States amounting to 19,649 (males 9,925, females 9,724) has been omitted from this table
because statistics for race are not available. The totals in this table for the whole province,
the Eastern States and the Northern Shan States are therefore different from those in
Provincial Table 1.

2. “ Other Indigenous Races” (columns 6 and 7) includes all races in groups A to O,
except Burmese; “ Others” (columns 14 and 15) includes Indians other than Hindus and
Muslims, Indo-Burman races (group S), Ewopeans and Anglo-Indians (group Y) and Other
Races (group Z). The classification system for races is given in Part I of Imperial Table XVII
and figures for districts are given in Parts 11, 111a and 1118 of that table.
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274
ProviNciAL TaBLE IL.—Population of Townships, efc., Classified by Race.
Total. Burmese. O’therRI;xgzisgenous Chinese. | Indian Hindu. | Indian Muslim. Others.
District, Townshi . R N . . i .
Stale,eler AR AR A O (O I O EO O B O B
g s 3 S s B g ES 3 g 4} s g | g
- 8 = £ =2 £ = g = g = g = . B
o ] o G4 -
st el ezl alz1el=|el=z]&e]=]%
1 BN T R - 6 |7 |8 |9 | o {1 fo12 | 13 | 14 | 15
s | Provincial Total* |7,480,676}7,166,621]4,202,079|4 393,952]2 307,725!2,316,266| 127,049 65,545J 425,389 140,220] 271,514| 125,080} 146,920124,758
Z
= | Divisional Burma ... |6,688,231\6,413,817|4,187,32914,381,87001,597,62411,609,394} 88,279|40,612) 403,847 134,803) 267,326( 124,232 143,826]122,906
= 2
@ | Easters States* ... | 792,445\ 753,004] 147500 12,082} 710,101) 706,872 38,770)25933) 2:,542) 5.417] 4188)  s48) 3,004 1,852
Arakan Division 522,609| 485926] 36,719 37,339| 326,746 330,628{ 723| 255] 16,479 1,828‘111)150 86,430] 30,812) 29,446
1, Akyab District ... | 339,643| 297,937 824 790 188,929 185,301 499 190y 15,019] 1,630§107,797) 84,8508 26,575]25,176
1§ Akyab ... 35,010 14,998 G6) 68 9,523 9,400 363 166] 10,437 733 12,082 2,607) 2,509| 2,024
2 | Buthidaung v 47,111 44,087 15 7 19,642 19,174 13 2 678 179) 26,620] 24,032 143 93
3 | Kyauktaw 32,374] 28,012 168] 1881 19,512| 18,677 38 gl 009 991 5,658 3,489 6,389 5,551
4 | Maungdaw 70,611} 68,467 22 23] 13,517 13,844 L 1,104 547F 40,431 38,841] 15,533} 15,212
5 | Minbya ... 29,609] 26,065 145 160] 24,222| 22,821 30 7 564 4,450| 2,905 192| 167
6 | Myohaung o | 35922 3t0ey 237 a29] 27011] 2635 w1 eor| sl ses0| 3108 1415 1,257
7 | Pauktaw e 25,126] 23,607 ¥ 21,276 21,14 11 147, 53,5000 2,309 186] 202
8 | Ponnagyan 29,5221 28,251 21 20 27,531} 27,53 2 2 406 6] 1,530 648 32 45
9 | Rathedaung 34,358 33,313 120 95] 25,795 26,353 14 9 383 12) 7,870 6,224 176 625
2. Arakan Hill Tracls 11,031 10,387 4 10,642 10,269 143] 5§ 88 20 154 40
10 | paletwa v | 11,031) 10,387 s ) ees2 10260l ot | 143] sl sy 2o 154l a0
3. Ryaukpws District | 107,720\ 112,363 404 61| 102661 100257 q01| s\ 713 50| 21650 1,389 1,508| 1,567
11 | An 20,110[ 19,337, 93 731 19,808 19,258 1 47 5 68 3 1
12 | Cheduba 16,844| 18,125 108 23] 16,705| 18,086 2 3 7 1 10 i 12| 12
13 | Kyaukpyu e 27,612 28,584 98 01] 26,507 28,163 58 19 377 SOJ 314 12] 2581 263
14 | Myebon ... 18,673 17,801 63 341 16,189| 16,144} 20] 16) 248 8 1,702| 1,339 451 260
15 | Ramree ... 24,490; 28,716 132] 40] 23,362 27,601 20 1 34 7ak 3 871 1,031
4. Sandoway District 64,206) 65,039 35,397| 36,288} 24,514| 25,801 123 20 5044 90| 1,080 171} 2,488] 2,663
16 | Gwa = o 13,982 13,956] 12,648] 12,863 1,038 977 22 1 41 2) 143 1 9i 103
17 | Sandoway 27,530 27,351] 18,068] 19,270] 5,039 5,315 70| 23 507 83 883 147) 2,357| 2,513
18 | Taungup o | 22604 23737 4081|4153 184370 19309 25 4 56 L T 41 a7

Pegu Division ... |1,375,268|1,174,369] 914,287) 938,282] 98,905| 101,070] 35,795| 18,206§210,521| 71,285} 77,129 17.0%| 38,631} 28,503
5, Rangoon Town Districl] 271,063\ 129,352 61,063] 60935y 2921 2,663 19919\ 10,707} 112,457| 28,001] 49,8250 7,710| 24,878|19,336
19 | Municipality .| 253,565 128,561 60,021 60,797 2,884|  2,652| 19,740]10,695§103,023) 27,608] 44,641 7,646] 23,256/19,163
20 | Cantonment | SVl 475 261 37 36) 5 ! R 231 86 94 3 108] 105

Military 571 141 1 4 1 ! S 200 83l 127 i 2421 41

21 | port | 16452 389 1,004 93 31 si 179]  12] 9,003  224] 4,963 23| 1,272 27
6. Pegn District ... | 254,048] 235,921| 181,762| 184,806] 31,494 31,399 5,031] 2,521} 27,278} 13,775 7.102| 2,223 1,381| 1,197

22 | Daik-n oo | 34904 33137} 27,005] 27,7471 3,706 3,67 718) 3730 2357  s47] 993  390)  125] 104
23 | Kawa | 41,8301 37,8931 32,180 30,868 4,367| 4,064] 07| 455| 3,856 2,154]  508f  161]  103f 91
24 | Nyaunglebin East ... | 36,995 33,881f 26,376| 27,3881 4,325 44521  €90{ 408} 3,596{ 1,119 1,504] 269 304 245
25 | Nyaunglebin West ... | 31,847 20,0661 19,800 20,135| 7467| 7,375] 602|335 2447 603 1,264] 370]  207| 248
26 | Pegu ... .o 504620 47,0600 34,006 35238) 7,160 7,004 1,129] Sd46| 6,182 3,237) 1,569]  Se9| 407|376
27 | Thanatpin o 27,028 25,6200 19473] 19,821)  2,7200 2,881 464 213) 3,697) 24201 577 219 971 66
28 | Waw ... | 309820 29,204f 22913] 23,609 17400 1,763] 421y 191 5,143] 3,395  687) 239 [ T
7. Thavrawaddy Districl) 252,548) 255,771 224,073 235,273) 15170) 15865 1,895 7928 6,995\ 2072} 32721  951| 1,143} 818
29 | Gyobingauk oo 28827 20782) 25458 27,335)  1,843|  1,946] 255|122 788l  235) 388 91 95| 53
30 | Letpadan East ol 199731 19,601] 15,858 16,905] 1,626] 1,708]  275) 112) 1426}  354] 540 144 248 178
31 | Letpadan West ... | 30,730 31,308} 27,065 28,2068 2477| 2,696] 159] 45| 594j 175} 322 112) 03] 74
32 | Minhla Bast oo | 22,695 22,8191 19,307 20,35 2,203) 2,204f 167| 80| 515] 1lo] 271 61 321 13
33 | Minhla West o o23762 24,424 21,424 22,763 1,123)  1,238) 269 157)  set| o 136]  342[ 101 43 29
34 | Monyo ... e | 29,074) 29,197] 27,829 28,223 890) 900 5] 15] 201 28 63 5 320 26
35 | Nattalin .., v | 36,7600 38,411] 34640 37,088 971 003} 235 108] 6221 133} 246 57 46| 32
36 | Tharrawaddy o) 32,018 307791 25811 26254 3207| 3,278]  306) 105] 1,495  528) 796  292]  403| 322
37 | Zighn ... o 28709 29,430 26,481 29,148' 830 902) 170] 48] 7931 173] 304 syl 131 o1
8. Hanthawaddy Districl} 218919] 189,912) 149,083| 148,030) 17,494) 17,922} 3717\ 1,635) 35713 16,495) 7,928 2,261} 4984| 3,569
38 | Kayan ... | 32,5750 28,756 24,663 23,855 1,5770  1422) 731 367 4409 2,648) 864  240f © 311 224
39 | Kungyangdn North ... | 26,810 24423] 16,707 16,453 5,770| 5,911}  297| 139 2,619] 1,366f 837 ~ 251} 580 303
40 | Kungyangdn South ... | 24,644 22,463} 17,594] 17,384} 2,719| 2,859 332[ 155| 1,808 807} 1,286 490]  905| 768
41 | Kyauktan wo | 30903 26,332] 21,671 21,401 490) s15|  459| 147) 7,054 3,743) 726  174] 503 352
42 | Syriam ... we 273100 18,776] 14,038 14,219 205 181 az2z| 136 9,151 2,860] 2239 430 1,255 930
43 | Théngwa .o | 30894| 28,434 24,039] 24,166) 256 282 783 385| 4,365 2,919 426| 142} 828|540
44 | Twante ... .o 45783| 40728 30,371 30,552 64770 6,752) 673 306| 6,07 2,152] 1,550, 534 605 432
9, Insein District ... | 175519 155933| 116,490\ 116,304) 22,306| 23,158 3,572 1,841) 22,124 9,029] 6,332} 3,024] 4,695\ 2,577

45 | Hidgu ... o 32633 30750) 23,295 23,2250 5,690 5,715) 444 289) 22421 982] 627| 403]  335| 136
46 | Insein ... wo | 73,545 57,186) 43,167 41,078 4,967 5,197} 1,770] 810y 16,248] 6,429] 3,812| 1,622f 3,581\ 2,050
47 | Taikkyi ... .| 38,238 37,267) 27,8200 28,9331 5733| 6,073 631 332} 2,051 757| 1471) 870 512 202
48 | Tantabin .o 311030 30,730] 22,208 23,068] 5,896 6,073) 727 410 1,583 86| 422) 129 267 189
10. Prosme District ... | 203,171 207,480] 181,816| 192934 9,520 10,06 1,661] 710F 5954 1913 2670, 854] 1.550{ 1,006

49 | padaung .| 28407 28,013 24,3991 24,227 3,473| 3,571  178] 62 90 12 64 31| 203|110
50 | Paukkaung .ol 22,193) 22,631} 19,142] 19,676f 2,722) 2,865  103] 41} 116 16 53 19 s7 14
51 | Paungde | 359771 37.009] 32,889 35,363 889 978 272|121} 1,174 243 540 211 213 93
52 | Prome ... oo | 44669 43,610F 37,355 39,930 822 gsof 818|363 34060 1401 14660  413F 802l 603
53 | Shwedaung W | 32,804 34211 31,288) 33,000 842 930] 126 50| 216 39 151 720 181 120
54 | Thegén ... o | 39321) 42,006] 36,743 40,718 772 830 164) 73] 952) 202] 396 1osl < % 66

*See note 1 on page 273,
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Government of Burma, Final Report of the Riot Inquiry Committee
(Superintendent, Government Printing and Stationery, Burma, 1939)

Available at:

https://1a801609.us.archive.org/22/items/in.ernet.dli.2015.206317/
2015.206317.Final-Report.pdf
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LIST OF AGENTS FOR THE SALE OF
GOVERNMENT PUBLICATIONS.

IN BurMa

AMERICAN BAPTIST MISSION PRFS5, Rangoon

BRITISH BURMA PRLSS BRANCH Rangoon

BURMA Boor CLUB, LLiD, Post Box No 1068, Rangoon

CiTY Boon CLUB, No 98 Phayvie Stieet, Rangoon

CONTINENTAL TRADING CO., No 363 Lowcr Mam Road Moulmein.
MAUNG LU GALE, Law Book Dcpdt, No. 42, Ayvo-o-gale, Mandalay.
MESSRS. K. BIN HooN & SONS, Nyaunglebm,

NEW LIGHT Ol BURMA PRLSS, No 61, Sule Pagodnh Road, Rangoon

PROPRIELIOR, THU DHAMA WADI PRESS, No 16—30, Maung Khine Sticct
Rangoon

RANGOON TIMES PRESS, Rangoon

IN INDIA

Boox Co, Lip, No 4/4A College Squarc Calcutta
BUTITFRWORTH & CO (India) I.rn, Calcutta

ity BOOL CoO, Post Box No 283 Madras

D B TARAPOREVALA, SOvs & Co, Bombay

HIGGINBOTHAM & Co . Midias

MESSRS SAMPSON WILLIAM & CO, Cawnpoie, Untted Provinces
MR RAM NARAIN LAL, Proprietor. National Press Katra, Allahabad
S K LaHIRI & Co.,, Wo 56, College Street. Calcutta

THACKER, SPINR & CO (1933), Ltd, No 3 Esplanade Easi, Calcutta
THACKER & Co, L.TtD, Bombay

W NErwMAN & Co, Calcutta

IN EUROPE AND AMERICA

Tle publications are obtainable either direct fiom ‘LHRI HIGH
COMMISSIONER FOR INDIA, Public Depattment, India House,
Aldwych, London, WC 2 ot through wny bookselley

*
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CHAPTER XXI.

Summary of Conclusi and R dations,

1. GENERAL CAUSES.

(A) Conclusions as to Causes.

(1) The c’lscovery of Maung Shwe Hpi's book was not, in our
-opinion, the * cause " in any real sense of the riots which began in
“Rangoon on the 26th of July 1938, spread to the Districts in July and
August, continued here and there well into September and finally
-degenerated into the wave of unrest and contempt of law, order and
.social discipline which has been apparent since and still endures.
While the passages from the book did give offence to those sincere
Buddhists who chanced to see or hear of them, they would not, we
think, alone have provoked disorder ona sericusand extended scale
-and, still less, would they have provoked the prolonged and herce
.attacks throughout the country which Muslims and Zerbadis, and in
particular the traders among them, have suffered, in whichto sonie
-extent other Indians and Indian traders too have shared.

(2) But, though the dlscovexs of Maung Shwe Hpi's bonL was not
the real cause, 1t was, vxe\ved in its true perspective, an * immediate
.cause " or the occasnon of the outbreak of the rioting in Rangoon
itself. It was the “ occasion™ in the sense that it attracted a fierce
and irresponsible publicity in the Burmese Press, designed, less asa
vindication of the Religion (which needed none), than as political

propaganda to embarrass the subsisting Ministry and to further a 48

*pohtlcal campaign agamst Indians and other foreigners in Burma. It
-was an ' immediate cause ” only in the sense that it formed the motive
.of the meeting of the 26th of July on the platform of the Shwe Dagon
Pagoda in Rangoon, out of which the procession to the bazaar and the
subsequent uotmg developed. In the Districts, too, it served only as
the “ occasion ”, and often the ‘* excuse ", for anti-Indian rioting. We
:are convinced that the real causes lay deeper than the book.

(3) An attempt has been made to represent the riots to us as

‘religious riots. But, just as the book was not, in our opinion, the real
.cause, So the riots were not, we think, religious riots. At the highest,
the book gave to them in the beginning a religious odcur and an anti-
Muslim bias. The real nature of the riots has, we think, tended to be
obscured because the “ occasion " of the beginning of them in Rangoon
had a religious Havour and because pongyis were generally prominent
-in them and Indian-Muslims and Zerbadis became the particular objects
of attack. But to none of these phenomena can, in. our opinion, the real
“ causes” of the riots be traced. To whatever extent real indignation
over Maung Shwe Hpi’ 's book played its part in individual places, it was
we think a very minor * cause’ in the real sense. And, if further proof
of this were needed than the events of July and September themselves
afford, we think that the serious unrest in Burma which has prevailed
-since then, and still continues, affords proof, in ample measure, that the
real origin of the disturbances and the real cause of their protraction
wwas, and is, palitical.
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(4) The riots at  bottom were political and communal. Their
immediate cause was we think, a complex piece of irresponsible
political opportunism which saw in M ung Shwe Hpi's book and in the
indignation it was capable of provoking a pretext both deliberately to
embarrass the subsisting Ministry which had enjoyed eighteen months of
office and to exploit for political ends the social and economic
phenomena presented by Burma's large, industrious and useful
population of Indian British Subjects.

The Materials employed.

(5) Maung Shwe Hpi's book and the pride of Burman Buddhists.
in their Religion and their race made possible an emotional appeal to.
their strong reugious sentiment. The intemperate and undignified
invective of the Burmese Press from the 19ih of July onwards shows to
what extent this was expluited. Neither the Religion of Buddha nor
the Burmese race stood in any jeopardy at all from Maung Shwe Hpi's
book and no intelligent and honest person could for a moment have
supposed they did. Yet, throughout the country, an hysterical appeal
was deliberately made to Burman Buddhists to protect their religion
and their race. This abuse to which the book and the deep spiritual
instincts of a devout people were put was uncoubtedly one of the causes
of the first outbreak of rioting in Rangoon and other places and it give
to the riots the anti-Muslim trend they took. But it was not the book.
that caused the riots, but those who used it.

{6) There were other materials at hand to work upon of which the-
foremost was the wave of Burman “ nationalism’’ to which the
constitution~l and political changes of the pre-separation period, culmi-
nating in separation itself, had given birth and the Burman’s natural
pride of race had fostered. This, too, while natural in itself and
healthy, but dangerous in abuse, has been exploited to the utmost.
Separation of Burma from India in 1922 was made a political issue and
since then there has been created not merely an issue of separation
between India and Burma, but 2 dangerous and irrelevant issue of the
place of Indians in Burma itself. This was assisted by the Burmese:
Press and politicians by emotional and ill-advised appeals over a number
of years to Burmese * nationalism . And the culmination came when,
after separation itself, the Burmese politicians and the Burmese Press
found themselves free to pursue the dangerous and intemperate courses
of anti-Indian propaganda on which they had embarked already.
When the time came the ground had been well prepared in which to
plant the seeds of anti-Indian rioting.

(7) Other phenomena to work upon were obvious but it was easy to
ignore their origins and history. Burma became part of Rritish India
only for reasons of administrative convenience. But it remained
geographically remote and its people different in almost every way from
the people of India. By a process, essential and highly beneficial at
the time to the quick development of Burma, a large and prosperous
Indian population has grownup. This population grew out of a process
of necessary labour immigration, commercial enterprise and financial
outlay over a period of many years and has now attained in Burma an
indefeasible footing as British Subjects within the Empire. This large
Indian population, and the problems it presents, have, under the stress.
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of natural processes and artificial stimulants, lent themselves to political
misunderstanding and misrepresentation as a menace to Burma’s new
found nationalism, to the economic life of Burmans and even to their
Religion. And cui of this there is the gravest danger of there arising,
if it has not already arisen, a communal or racial question within
Burma which is dangerous to Indians in the country and may bea
danger to Burma’s own future. For, it is no ordinary ‘' communal ”
question of caste or religion, but itis one of race and lies between
Burma and India itself.

The scale of Indiwn immigration into Burma in the past and the
comparative experience, ability, industry and thrift, and the relative
success, of the Indian financier and immigrant have, under present
political influences, tended to obscure in the mind of the Burman the
in the countrv and to create a real apprehension lest it may be
continued so as to interfere with the prospects of the Burman himself
in his own country. These apprehensions have been assisted to some
extent by the complete breakdown in Burma, if not the complete
abandonment, in 'he past of the policy of creating a self-supporting
population ot peasant proprietors of land, helped by legislation and
free from the wunsettling influences of artificial and fluctuating
economic conditions, To these phenomena have been added the
unpopularity of the Indian Chettyar, the benefit of whose presence in
the country in the past has been forgotten in the financial disasters and
misunderstandings of the depression and in the ensuing process which
has placed him temporarily in possession of a large part of the
agricultural land of Burma. And at least one social problem has
emerged, upon which Burmans feel strongly, in the conditions of
marriagelbet\veen their women and Indians and other foreigners in the

country (*)

(8) In the beginning of 1938 Burma embarked upon a course of
political labour agitation and unrest which itself was a first cousin to
the riots which followed. The strikes in the oilfields and at Syriam
were we think wholly political and, in common with the riots, sprang
from the same subversive political sources and dangerous economic
propaganda. They too were politically designed {o embarrass a
Ministry because it was in power.

(9) To these materials must be added the trade depression which
set in during 1929 and its continuance throughout this decade,
accompanied by world-wide unrest.

(10) These were, in brief, the materials that were worked upon and
were finally exploded by the exploitation of Maung Shwe Hpi’s book.
There has, we think, been created a real and dangerous racial problem.
We think this problem is far more dangerous than the communal
problems of India because it is one involving races of widely differing

(!) In our interim report we stated in error that a non-Christian could not apply
for a divorce under the Divorce Act. That was the law under the Indian Divorce
Act (1869), vide section 2. By Act XXX of 1927 this section was amended and now
the condition for the Courts jurisdiction to grant relief under the Act extends toa
case where the petitioner or respondents profess the Christian faith. To this extent
our interim report at page 32 must be amended.
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characteristics and is not one of religion or community alone. We
desire to make it clear that we think this danger to be a very real and
pressing one to remove which, before it is too lale, no stone should be
left unturned. We cannot see in the immediate future of Burma a
stability of thought and of conditions, which, if it is left alone, will
allow this problem to cure itself. We find a tendency to treat it lightly.
But we have satisfied ourselves that, in the minds of most Burmans, there
has beea created a conviction that their vital interests clash with those of
the Indian and other non-Burman races in the country and that there
is not room for both. We think, ourselves, that there will always be
room in Burma for the Indian and that, if there were not, Burma herself
probably would be the loser. But we emphasize the danger which
exists, for it lies at the root of the passions which made these riots, of
which Indians were the object, possible and, so long as it, and politics,
subsist, will make them possible again. We are convinced that most of
the present feeling liesin ignorance and misapprehension of which an
unscrupulous advantage has been taken. If the evil is to be cured,
then it must first be understood. Indians and Burmans must
understand each others problems. The phenomenon of the presence
of a great Indian community as British Subjects in Burma must neces-
sarily present racial problems to be understood, difficulties to be
removed and adjustments to be made, if, and where, they clash. But
before these problems can be understood and goodwill restored, the
facts will have to be examined and made known. Then only will
misunderstanding be removed and then only can policies be framed
under which, without injustice to either race, they can live in peace
in Burma. We are not sure that at present the facts are known.

The Means employed.

(11) We have said that the riots were political in character. But
they were not spontaneous. We believe that, if not subjected to
subversive influences, the Burman well deserves his reputation of
generous tolerance, both racial and religions. It is on that account all
the more tragic that riots such as those we have inquired into should
have occurred. Those who are responsible for creating them and the
passions which have made them possible have done a great injustice
to Burma's reputation.

(12) We think that the four agencies which share between them
the burden of having created the underlying or general causes which led
to the riots were the Burmese Press, the individual politician, the
Thakin and its associated and allied groups and that element of pongys
which has engaged itself in politics :—

(a) The Burmese Press has we think pursued, both inthe pre-
separation and the post-separation period, a course of dangerous and
intemperate political and economic prejudice against the Indian, and in
particular against the Indian trading, communities of Burma. It arose
out of the political campaigns preceding the separation decision and it
has been petpetuated since and has, unhappily, become part of the
domestic politics of Burma. That portion of the Burmese Press which
opposed the Coalition Ministry in office in July 1938 took, we think,
deliberate political advantage of the book of Maung Shwe Hpi to
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United Kingdom, message sent by H. E. Rance, Governor of Burma, to F.
Burrows, Governor of Bengal, 8 February 1947, National Archives,
FO643/61/4
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Union of Burma, Report of Police Special Branch containing the contents of
an address presented by Jamiat-ul-Ulema (North Arakan) to the Prime
Minister, 9 December 1948, National Archives Department of Myanmar
Accession no 1288, reference code 21 (Pol)
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dDated the Pth Dgc. 1948,

Copy of the following is forwarded to the :=-
1. Chief Secretary Ministry of Home Affairs.

2, Permanent Secv., Foreign Office,

(e
(\\\M\MW )

3. Inspector General of Pollce, Burma.

for informatinn.

( WaH,.LYNSDALE ) S.P.
for D,I.G,. of Police, S,B. Burma,

T‘NMﬁjF/éx&Aw¢mAr.'\JS'V’ 4ﬂf§;’ﬁ$,v

Wk e ok

ADDRESS PRESENTED BY JAMIAT UL ULEMA NORTH ARAKAN,
ON BRHALF OF THE PEOPLE OF NORTH ARAKAN
TO
THE HON'BLE PRIME MINISTER OF THE UNION OF BURMA ON THE
2CCASION OF 'IIS VISIT TO MAUNGDAW ON THE 25TH OCTOBER 1948
ook K )

MAY IT PLEASE YOUR EXCELLENCY,

On behalf of the vast majority of the penple of North
Arskan which includes Maungdaw and Buthidaung Township, we
are elated to feel honoured by this kind visit of You
Excellency %o our land and it is to us and honour rarely accor=
2ed by 2 Head of the overnment to welcome him with unbounded
lovalty and Adevotion amidst us.

In humhly tandering this reartiest welcome on behalf
of our people of this part of the Un'on of Burma we most
cphatically wish to express our pecple unstinted loyalty
and “Zevotion to the Union of Burma, the people of which we
are a part, In =oxpreasing this loyalty and devotion to
thiz eountry of oure, we have in mind to disnel any
misunderetanding th#t. has boen created abrut us. amongst
som2 of our brztherns inhabiting oth«r parts of the. Union
of Bomuaa ‘he=o h-s buen some propaganda going round about
that we are as =z people, labouring to uaite with Pakistan
or that we are creating a stats of things directing towards
the disruption of the Union. On behalf of our people, we
wish %o clear this misunderstanding once for all and declare
that wve a5 a whole never want to be secedead from the Union.
We emphatlcally cay th-t we will always be within the Union
of Burma as her rmost Loyal Citizens.

We feel that we should appraise your Excellency of
the Iistorieal background of our people in this part ofthe
Uniion so that there may not be any doubt as to umr rights
and status. We are dejected to mention that in this countyhy
we have bsen wrongly taken as a part of the race zenerally
known as Chittagonions and as forelgners. We humbly submit
that we are not. We have a histdry of ~ur own district
from that of Chittagonians. We have culture cf our own.
Historiczlly e »re a race by ourselves our religion of
Islan was propagated amongst our ancestors by the Arabs
sin e 738 A, D,. in this land of ours,

The Arabs settled down tin Coastal places in Arakan
first in 723 4.D., They brought with them the religion of
Islam, By iner- marriages with these Arab settlers and by
converainn the religion of Islam became a living force
amanget us ind now we have at laast 95 percent of our people
professing this great relizion. -“he existence of curious
Arab lMosques known as "Buddar Mukan" reverencad by Buddhists

and Chinese as well as Mchammedans alonz the Arakan coast
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oast testify the trouth of this histerdeai fact,
addar Mukans date back to the tenth Centrury A.D.
1s still a Buidhhar Mukan standing in pAkyad Town,
“pefered by all the communities in Akyab, “his living
fact testifies the existence in this country of the religion
of Islam in tenth Century A.D: The descendents of fthese
early Arab settlers were known as Rawangyas or Rnshangxna.
Our people and most of the people professing Islam in Akyab
district are the decendents of these Ruwangyas or  Rushangyas
and converts, The religion of Islam was recognized and
respected by many of the Kings of Arakan, In the middle ages,
mapgy of the Arakanese Kings adopted Islamie names for theme
selves, such as X1i Khan (1434<59), Kalama Sha (Ba Sawpyu)
(1459-82) , Hussain Shaf (Minkhamaung) 1612-22) and Min Bin
as Sulton (1531-58). hese kings while introdueing eoinage
: system, inscribed ™ Kalama" the Hohu!mndan confession of faith
i in Persion seript on their coins, he Court la ge was
.7 persion, All these facts, we most humbly submit, conclusively
©~ show that we are as a race not new commers or settlers in
this part of the country. Our race is as 0ld as any other
races in Arskan, ZThere are many villages and“places in
Maungdaw, Buthidaung and Rethedaung T ownships bearing Arabie
names side by sids with those of Arakanese, and to quote a
few instanees, Arabic Nurullash village, in Arakanese Tetuche
aungywa, Arabskah village, in Arakanése Hlaphawza ywa, Hanifae
tanki and s0 on., There are other historical facts and legends
also, with which we do not ventura to6 load this humble address
of ours, to show out racial status in Arakans :
. Bur spoken dialect is an admixture of Arabie, Persion,
. Urdu, Arakanese and Benglis. This admixture in our dialect
{ ecame to be adopted as we are a border race and which generally
- I' happened with other border races of the Union, .
Our ancestors used Arabic seript and this fact alss shows
the descent of our ancestorz from th& early Arab settlers,
Nur spoken language is diffeeent froéom that of Chittagonian
and the “engalis. We have adopted Utdu as our written langusge
only very recently while the. C hittagonians haee Bengalis as
their written as well as spoken langwage. At present we have
adopted and formulated a scheme for the introduction of Burmese
a9 our written language. We venturé to submit that lack of
teachers and schools for theworking 6f the scheme, retarded
its progreas, i
In tha last war, during, the.Nortﬂ Arakan campaign our
people of Maungdaw, Buthidaung and KE&uktaw sacrificed their

lives  and properties and fought against the enemy and gave
it a crashing blow, for thes attainment of freedom of Burma and
their brilliant and heroic records will, certainly, go down
to history like other races of Burmai
Our peopls inhabit ths area comprising Maungdaw and Buthidaung
Townships and that part of Rathidaung Township to the West
of Mayu River, At least 95 psr cent of the population in.
this area are our people. he population according to
1931 census is not less than 280,0004 This census does not
inelude the population of some 12 villages in Maungdaw
Township, in which 12 villages no census was taken at all, ~ .
This im fact shows that the populatinn of our people inhabitation
the area geographieally defined above having a charaetsr of
its own 15 in no way less than the pdpulation of the Chin
8pecial Division which has 220,410 inhabitants. P et
Our people had been neglected and oppressed under the Alien
British Rule and when our country regained its freedom our
people were jubilous and at once Ffell that all the ills of &
Foreign Rule would be cured and that our people would enjoy
fair play and ‘sympathetié understanding in the hands oﬁ,thbv
frze Government of our country, the Union of Burma,  -1hé
divide and rule Policy of an Alien Govts had creatéd in the
past a large measure of misunderstanding lhg distrust between
our people and our - Arakaresé brethrens,  “his Poldey: = .
culminated in the massacre of 1942 of our people residing in
various parts of Akyad Distriet. This unhappy episode
brought in, in 1ts tail, eommunsl fends through out the whols

b
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‘whole of Akynb Bﬂ!*ﬁctk We &} ; :
happenings from the minde 6f us . and cor > ah amicabh
gettlement between our people and - Arakanese . ‘brethrens, .
We venture to submit that: torﬁchhvu lu mtvxsy{a‘esnzt certain
‘unbalanced things in the s 11 of our area needs
Your Excellensy's syﬁpathitie attent ch a%e change for a
better understanding. :
¢ We feel that 1t is our bourdéﬂ duty to dfapraise Your Excellency
‘in this visit of the said unbalanced nature of the administra«
tion in this area where we résids so that Your Excellency may
Be able o pour Your Excelleney's kihd heart ®fe for any
redress that may be necessarys . t.

" Sincs the days of British Adminiktration, we have been
an oppressed peoplé, oppressed by the|O0fficialdom under tvhe

British. We are sorry to find that traces of these ills are’

t111 in existence, In our Township Rdvisery ttee; we
re given 2 representatives as against 11 for our ' “Arakanese
rethrens, though our pecple forms 95 peraent of the tofal

opulation in the Twaships Our people are plaeed under
Arakanese Headman in villapges where wb are in great ma jority,
e had officers and other personals professing dur faith in
he Administration of our area beforée a Meémber of our Arakanese
rethrens was posted to Arakan as a Commissioner and during |
his Administration almost all the officers and peérsonals were
ithdrawn from the Administration in/our area and they were
replaced by Arakanese Officers and personalss. Our people have
not been considered for appointments in the vimm Military
4 z,orces. These are, we are sorry to $ubmit, some of the
| ‘81lings attacking the minds :of our pesdples ‘Bésides these,
" yery recently, we are sorry to learn, that ior‘»the ‘coning
'%:neral Blection, Buthidaung fm Town with a population of
ar 80,000 is alléted one Seat and “dungdaw Township with a
‘pdpulation over 120,000 was alloted two. seaﬁf&u‘;‘or the Chamber of
‘Deputies; whhress Akyad and Rathidaung ' gvﬂ.th a population
‘of about 120,000 conbined, are given three. ggﬁéﬂ s and Myohaung
‘and Kyauktaw wi'uh a population of about 180,600 conbinod are
. glven three seats, e havé undergond great pains at heart to
| learn this unequal tteatment given to [us ahd we venture to
M‘bmit that on population basis alone Msuﬂgm and Buthidaung
. Townships re entitled to be alloted not 1e8s than five seats in
% 3ﬁe Chamber of Deputies.  After due |eons: ﬁauun ‘and . meditation
| we are driven to féel that there was na u“ﬂiscrimimtion ,
‘operating against our peﬁlb in Sever g of 1ife in Aakan., .|
We fervently hope ‘that ‘@oncerned ecﬂ:ve of races; and \
ed will work to e}iﬂmﬁs this un lm diserimination in
] the land of ourss his state of affdirs created sertain amount
Lot apprahensiion and cissatisfaction in the minds of our
peoples The existence of these: eleme nts amonigdt our people was
taken advantsge of and played upon by undémocratie and lawsless
forces of Arakan and a few of the weak minded members our people
ggl & prey to the preaehﬂ!ks and pursuations of thede law<less -
cas,
. Our peopls are pea’eaueving and wh

E

i

hiles there was campaign of
non-payment of Revenue through out Arakan, all our people have
been loyal and paying Re es to the Govermment regularly,
Ohly v redently lawlessness and democratic forces cropt
nmat, and we areé sorry to state »many of o

. 1nimcent gespli in the villages are suffering on aeeount of these

_ lawless elements, These sre the ntt:,;tmm which can be

. elassified as the Cffec%sugof tﬂp @asusek anuturamion

- prévicusly sddd, We £ mni 4 mmml

" duty te brihg thege siea; mﬁora of our pi

© reslm of democracys W d!fihﬂ we shaha; \nﬁm
realization of this WAy v e B

; artalinil
ror the claims. ar tutbnm
 arising there fooms AS st
- gqualifications and oharaet:
e deﬁnﬁ:gsoggapmmm
?lam-*gi“ and’ emmm
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ditions and a fairly lnrko population with a
Y onomié¢ self sufficiency. h he desire of our people

- formi percent of the population inhabiting the area consiste

' ing of Buthidaung and Maunhgdaw téwnships and that portion of

' Rathidsung township to the West of Mayu River,; is to maintain

_ the distinct identy of this area ag a separate administration
- unit within the Union of Burma. he paramount will of our

- people of this area is to place it undsr the direct control

. Government of the Union of Burma, eveh if the rest of Arakan

enjoys the status of a meparate state or an Antonomus Region

of the Union, Our area being one on the border of the Unien,

‘1 we feel that we will be better protected from thé inroads of
¥ the people of a Foaeign State, if we are directly under the
! protection of the Yovernment of the Union, Our srea is already

“ too thickly populated and we do not desire to have any addition

of immigrants to our areas We are economically self-sufficient

4 1t is not necessary for us to import agriculture and other

labourers as is required in other parts of Akyab Districte

* We do not depend upon FPForeign labour for our agricultural

| purposes 4s 1s necessary in other garth of Arakan., We submlt

i that the creation of the aréa irnhabitefl by our psople as a

| separate Administrative unit is the only means to aolve the

¢ deverse problems facing us heres ;

b e If this proposition & not practie&ble in the opinion .of

! Your Exeellencey's QGovernment, we further erace leave to

. vepresent that our area may be created as a separabe digtrict

| with local autonomy on equal Region of| Arakan, Statistie

" Buprort our case that our areca returns! sufficient Revenue te

| fun it as a separate distridt, Akyab district as it now is

! an oversized district in the Union of burma with its- population
of 76,000 the largest population of any one disgtrict in the

i Union. As a separate district our area will compare favourably
vell with that of Insein. { ;

. We are consclous that the Union of ma at this Juncture
of her Histery resquirds the greatast o +tional solidarity
needed by any natlon for hor very exlstence, we are consclous
that there should he complete unity améngst all the races of
the TUnion, we cannot and well nevér appreclate and encourage
any lawlessness in the eountry. We aséure Your Fecellency
that our people will eo=operate with Your Excellency's Govte
to the obliterate lawlessness in the cduntry, We arz one
with Your Excellencg when Your Excellency sddressed the
Regional Autonomy Commission, that "What then 1s the foundae

ion of which the natinnal unity shonld be built? To put it

in a nut-ghell the firm foundation is no other than tge
satisfaction of all the firm foundation is no ¢cther than the
gatisfaction of all nstionals ,uee To put it briefly, satisface
tion 1is not other than conviction by each national group that

it 18 roceilving fair and just treatment at the hands of others,
Msre ip service cannot get satisfactiong it must be implemented
by deeds,.” |

- On befhalf of our people in offerimg this address of

Welcome to ¥our Excellency to our humble land, we alsc offer

- our prayer for Your Excaellénsy&s long 31f8 and we pray "Long
live the Union of Burma, and she may ever be guided by the

“wigest of all statesmen™, l

<

C s

P We Bwer r%main loyal sorvants 6f
the Union of Burma,

President #nd members, on behalf
of the Jamiat-UL<Ulems.,

Kz. D/~ 16,11.48,
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UN GA, Draft Convention for the Prevention and Punishment of Genocide
(Prepared by the Secretariat), UN Doc. A/AC.10/42, 6 June 1947, reproduced
in H. Abtahi and P. Webb, The Genocide Convention: The Travaux
Préparatoires (2008)
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United Nations Nations Unies UNRESTRICTED
GENERAL ASSEMBLY  ASSEMBLEE GENERALE  A/AC.10/42
6 June 1947

ENGLISH ONLY

COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF
INTERNATIONAL LAW AND ITS CODIFICATION

DRAFT CONVENTION FOR THE PREVENTION AND
PUNISHMENT OF GENOCIDE

(Prepared by the Secretariat)

Preamble

The High Contracting Parties, proclaim that Genocide, which is the
international [sic] destruction of an entire group of human beings, defies
universal conscience, inflicts irreparable loss on humanity by depriving it
of the cultural and other contributions of the group so destroyed, and is
in violent contradiction to the spirit and aims of the United Nations.

1. They call on the solidarity of all members of the international com-
munity to oppose this heinous crime.

2. 'They proclaim that the acts of genocide under the present Convention
are crimes against the Law of Nations, the prevention and punishment
of which meet a fundamental need of civilization, international order
and peace.

3. They pledge themselves to prevent all acts of genocide and to punish
all persons guilty of such acts, wherever they may occur.

Article 1

Definitions
(Protected Groups)

I. 'The purpose of this Convention is to prevent the destruction of racial,
national, linguistic, religious or political groups of human beings.

(Acts Qualified as Genocide)

II. In this Convention, the word “genocide” is understood to mean
criminal acts against any one of the groups of human beings aforesaid,

Hirad Abtahi and Philippa Webb - 978-90-47-43137-4
Downloaded from Brill.com03/05/2023 12:31:55PM
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Article 10
(International Court Called upon to Try Genocide)
For this section, two drafts are submitted:
Ist draft:

The penal court under Article 8 shall be the International Court having
jurisdiction in all matters connected with international offences.

2nd draft:
An international court will be instituted to try genocide offences (cf.
Annexes).
Article 11
(Dissolution of Groups or Organizations Having Taken Part in Genocide)

The High Contracting Parties pledge themselves to the dissolution of
any group or organization which has taken part in any act of genocide
mentioned in the aforesaid Articles 1, 2, 3.

Article 12
(Of Action by United Nations to Suppress Genocide)

Notwithstanding any dispositions under the preceding articles, should
the aforesaid crimes be committed in any part of the world, or should
there be serious reasons to believe that they have been committed, the
High Contracting Parties may call upon the competent organs of the
United Nations to take measures for the suppression or prevention of
such crimes.

The said High Contracting Parties may take every measure in their power
to give effect to the intervention of the United Nations.

Article 13
(Indemnity to Genocide Victims)

When genocide is committed in a country by the government in power
or by sections of the population without the government succeeding
in effectively suppressing it, the State shall pay to the survivors of any

Hirad Abtahi and Philippa Webb - 978-90-47-43137-4
Downloaded from Brill.com03/05/2023 12:31:55PM
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human group which is a victim of genocide such indemnity as the United
Nations may decree.
Article 14

(Settlement of Disputes on the Interpretation or the Application of the
Convention)

Disputes as to the interpretation or application of the present Convention
shall be submitted to the International Court of Justice.
Article 15
(Language — Date of the Convention)
This Convention, of which the Chinese, English, French, Russian and
Spanish texts are authentic, shall bear the date of......
Article 16
(First Draft)

(What States may Accede. Means of Accession)
1. The present Convention shall be open to accession by all the Members

of the United Nations and non-Member states to which the Economic

and Social Council has sent an invitation.

2. The instruments of accession shall be transmitted to the Secretary-
General of the United Nations.

(Second Draft)

1. The present Convention shall, undl 31....... 1948 be open for sig-
nature on behalf of any Member of the United Nations and of any
non-Member state to which the Economic and Social Council has
sent an invitation.

This present Convention shall be ratified, and the instruments of ratification
shall be transmitted to the Secretary-General of the United Nations.

2. After the...day of... 1948 the present Convention may be acceded to
by any Member state of the United Nations and by and non-Member
state having received the aforesaid invitation.
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United Nations Nations Unies UNRESTRICTED
GENERAL ASSEMBLY ASSEMBLEE GENERALE A/AC.10/42/Rev.1
12 June 1947
ENGLISH
ORIGINAL: FRENCH

COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF
INTERNATIONAL LAW AND ITS CODIFICATION

IRAFT CONVENTION FOR THE PREVENTION AND
FUNISHMENT OF GENOCIDE

(Prepared by the Secretariat)

Preamble

The High Contracting Parties proclaim that Genocide, which is the inten-
tional destruction of a group of human beings, defies universal conscience,
inflicts irreparable loss on humanity by depriving it of the cultural and
other contributions of the group so destroyed, and is in violent contradic-
tion with the spirit and aims of the United Nations.

1. They appeal to the feelings of solidarity of all members of the interna-
tional community and call upon them to oppose this odious crime.

2. They proclaim that the acts of genocide defined by the present Conven-
tion are crimes against the Law of Nations, and that the fundamental
exigencies of civilization, international order and peace require their
prevention and punishment.

3. They pledge themselves to prevent and to repress such acts wherever
they may occur.

Article 1
Definitions
(Protected Groups)

L. 'The purpose of this Convention is to prevent the destruction of racial,
national, linguistic, religious or political groups of human beings.

(Acts qualified as Genocide)
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Article 10
(International Court competent to try Genocide)
Two drafts are submitted for this section:

Ist draft: The court of criminal jurisdiction under Article 9 shall be the
International Court having jurisdiction in all matters connected with
international crimes.

2nd draft: An international court shall be set up to try offences of geno-
cide (vide Annexes).

Article 11
(Dissolution of Groups or Organizations Having Participated in Genocide)

The High Contracting Parties pledge themselves to dissolve any group
or organization which has participated in any act of genocide mentioned
in Articles 1, 2, 3 above.

Article 12
(Action by the United Nations to Prevent or to Stop Genocide)

Notwithstanding any provisions in the foregoing articles, should the crimes
as defined in this Convention be committed in any part of the world,
or should there be serious reasons to suspect that such crimes have been
committed, the High Contracting Parties may call upon the competent
organs of the United Nations to take measures for the suppression or
prevention of such crimes.

In such case the said Parties shall do everything in their power to give
full effect to the intervention of the United Nations.

Article 13
(Reparations to Victims of Genocide)

When genocide is committed in a country by the government in power
or by sections of the population without the government succeeding in
effectively suppressing it, the State shall grant to the survivors of the human
group that is a victim of genocide a reparation the nature and amount of
which is to be determined by the United Nations.
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Article 14
(Settlement of Disputes on Interpretation or Application of the Conven-
tion)

Disputes relating to the interpretation or application of this Convention
shall be submitted to the International Court of Justice.

Article 15
(Language — Date of the Convention)

The present Convention, of which the Chinese, English, French, Russian
and Spanish texts are equally authentic, shall bear the date of.....

Article 16
(First Draft)

(What States may become Parties to the Convention. Ways to become
Party to it)

1. The present Convention shall be open to accession on behalf of any
Member of the United Nations or any non-member State to which an
invitation has been addressed by the Economic and Social Council.

2. The instruments of accession shall be transmitted to the Secretary-
General of the United Nations.

(Second Draft)

1. The present Convention shall be open until.... 1948 for signature on
behalf of any Member of the United Nations and of any non-member
State to which an invitation has been addressed by the Economic and
Social Council.

The present Convention shall be ratified, and the instruments of ratification
shall be transmitted to the Secretary-General of the United Nations.

2. After the...day of...1948 the present Convention may be acceded
to on behalf of any Member of the United Nations and of any non-
member State that has received an invitation as aforesaid.
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UN GA, Letter from the Chairman of the Committee on the Progressive
Development of International Law and its Codification to the Secretary-
General on the Draft Convention on Genocide dated 17 June 1947, UN Doc.
A/AC.10/55, 18 June 1947, reproduced in H. Abtahi and P. Webb, The
Genocide Convention: The Travaux Préparatoires (2008)
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United Nations Nations Unies UNRESTRICTED
GENERAL ASSEMBLY ASSEMBLEE GENERALE A/AC.10/55
18 June 1947
ORIGINAL: ENGLISH

COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF
INTERNATIONAL LAW AND ITS CODIFICATION

LETTER FROM THE CHAIRMAN OF THE COMMITTEE TO
THE SECRETARY-GENERAL ON THE DRAFT CONVENTION
ON GENOCIDE

17 June 1947

His Excellency Mr. Trygve Lie
Secretary-General, United Nations
Lake Success, New York

Sir,

The Committee has received, under cover of your letter of 10 June 1947
the text of “the draft convention for the prevention and punishment of the
crime of genocide, drawn up by the Secretariat, with the assistance of
experts in the field of international and criminal law, in accordance with
the Resolution of the Economic and Social Council of 28 March 1947.”

The Committee fully realizes the urgency, which was expressed in the
recommendation contained in the Resolution of the General Assembly
of 11 December 1946, of organizing cooperation between States with a
view to facilitating the speedy prevention and punishment of the crime
of genocide. It notes, however, that the text prepared by the Secretariat,
owing to lack of time, has not yet been referred to the Member Govern-
ments of the United Nations for their comments, as is contemplated in
the Resolution of the Economic and Social Council, and it regrets that,
in the absence of information as to the views of the governments, it feels
unable at present to express any opinion in the matter.

I have the honour to be, Sir,
Your obedient Servant,

Sir Dalip Singh, Chairman,
Committee on the Progressive
Development of International
Law and its Codification
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UN ECOSOC, Draft Convention on the Crime of Genocide, UN Doc. E/447,
26 June 1947

Available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/701/92/pdf/NL.470192.pdf?OpenElement
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1 Nations Unies ~ Woemoms
CONSEIL é‘é“,-* o 1947
| ECONOMIQUE ~ GRIGTAL: ymmoR
SOCIAL COUNCIL ET SOCIAL .

172 INDEXED

IRAFT CONVEKRTIOK Olf THE CRIME OF GENOCIDE
Thie draft convention wes prepered by the Secretary-General

of the United Nations in pursuance of the resolution of the
Economic and Socizl Council dated 28 March 1947.

/TABLE OF CONTENTS
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The resolution of the Zconomic and Social Council reads as follows:
"The Beonomic and Social Council,

"Taking cognizence of the General Assembly Resolution No. 36
of 11 Decsmbor 1946, instructs the Secretary-General:

"(a) to vrdertake, with the assistance of experts in the field of
international and criminal law, the nececsary studles with a view
to drawing up & draft convention in accordance with the resolutien
of the Goreral Assombly; and
"(b) after comsultation with the General Asgenbly Committee on
the Development and Codiflication of Intsrmatiopsl Lew end if
feacible the Corrnission on Bumen Rights, and af'ter reference to all
Member Governmsnts for comrents, to submit to the rext session of
the Eooncnic and Social Council & draft convention on the crime of
gonocide," ;
In pursuance of the above resclution of the Economic and Sociel Council,
the Secretary-General askéd the Director of the Division of Human Rights
to prepare a draft convention with suitable corments and requested three
experts, Mr. Donnedieu de Vabres, Professor at the Peris Faculty of law,
Bis Excellency, Professor Pelle, President of the Imternatiomsl Association
for Penal Lav, and Professor lemkin, to give him the assistance of their
valuable advice,
The experts discussed a preliminary dreft of the Convention with
Professor Humphrey, Director of the Division of Humen Rights ,
Professor Giraud, Chief of the Rescarch Section of the Division of Humen
Rights, and Mr. Kliava, representing the Iegal Depariment.
On the beels of the comments of these experts, the Secretary-General
amended and supplemented the preliminsry dveft vhich he had submitted to
their consideration; this has now become the draft Convention reproduces

above,
II. How the present study was prepared
The Secretary-Generel felt that he ought to define the notion of

genocide in such a wey as not to encroach on other noticns vhich logically

are and should be distinct,
In determining what should be included in the draft, he was guided by

/ the Assembly
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the Asseubly rceeolntlon of 11 Dt,:cem'aer 1246 concerning gencctds, and ho
edopted. ths principles and mathods of epplication established thersin,

For the rest he considered that the first droft to be sudmitted &o
the compstent orgens of the United Natlons ought, as far as possible,
to umbiace all the points likely to be adopted, it being left to thess
orzens to eliminclte what they wished.

In so doing the Secratary-General did not intend to recoumend ons
political solution rather thsn snother, but wished to offer a basis for
full diecussion end bring out all the points deserving of notice,

The orgons of the United Wations, conaisting of representatives of
" Govermmente, will be entively free to decide the political guestion raized
by the problem of the prevention and ptﬁiaMenh of genocida.

ITI, Definition of the notion of zenocide

Genoclde 18 the deliberate destruction of a human group. .

This literal definition must be rigidly adhercd to; otherwise there
15 a danger of the idsa of genocids being expanded indefinitely to include
the law of war, the right of peoples to self-determination, the protection
of minorities, the re.spect of human rights, etc. .

Abzence of a caveful definition of the notlon of genocide would
present two disadvantages. '

Pirstly, there would be a tendency to include under genccide
1n'c;ernatioml crimes or cbuses which, however reprehensible they may be,
do not constitute genocide and cannot be regarded ac such by any morzal
process of reasoning. International lav must te built up on & ra.tioﬁal
end logical basis end exclude confusion and erbitrary opinions; cach idoa
must te properly giefined. and not overlap others.

Secondly, if the notion of genocide were excessively wids, the
success of the convention for the prevention and punichment of what 1is

perhaps the most ocllous international crime would be Jeopardized. iz

[the convention
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The three forms of zenocide

Article I descrihes the three forms of genocide which Professor Iemkin
hes called “phyeical”, "biological" and "eultural" genccide.
In order to convey a concrete and exact idea of these three foi'ma, the

dreft gives a general enmuweration of the material weans wsed for commitiing

genocide.

1. “Physical” genocide

This involves acts intenfed to “cause the death of members of & group,
or injuring thelr health or physical integrity".
The meens referred to are:

(a) Groun magsacres or individual executions

This calls for no corments.

(b) Subjection to conditions of 1ife which, by lack of proper housing,
clothing, food, hygiens end medicel care, or oxcessive work or

physical e:\ertion, are lilkely to result in the debilitation or
death of the individuvala.

This is what may be termed "slow death”. In such cases, the
intention of the euthor of gerocide may be less clear. Obviously, 1f
members of a group of human beings are placed in concentration camps
whore the annual death rate is thirty peﬁ cent to forty per cent,
the intention to commit gonocide is unguestionable. There may be
borderline cases where & relatively high death rate might be aseribed
to lack of attention, negligence or inhumanity, which, though highly
reprehensible, would not constitute evidence of intemtlon to commuib
genocide. At all events, there ere such borderline cases which heve to
be dealt with on their own merits,

{¢) Mutilations and biologicel experiments lmposed with no curative
purpose

These practlces were current in Hitlerite German'f ]

. Biological experiments are to be condemmed even if they Iw.ve a

 scientific value ‘because thay imply that the life and heelth of the
members of the group of human beings subjected to them ave regarded as .

[worthless.
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worthleas.

(2) Deprivetion of a8ll means of livelihcod by confiscation of property,

g =nd of supplies
e ihe E@rri%ary

Man cannot live without the help he receives from the commnity

concernad..

in exchange for his services to 1t. If the State systemetically denies
to members of a certain group the elementary means of existence enjoyed
by other sections of the populaticn, it condemns such perscns to a
‘wretched existence maintained by 11licit or clapdectine activities and
public charity, end in fact condemns them to death et the emd of 2
medium period instead of to a quick death in concentration cemps; there ig
onl;,; a difference of degree.

2. "Biological" genocide

This is cheracterized by measures aimed ut the extinction of a grouwp of
huran beings by systematic restrictions on births without which the group
carmnot survive.

Such restrictions may be physical, legal or social.

Article I lists these processes as follows:

() Sterilizetion end/or compulsorr sbortion

These are biological means.

(b) Segregation of the sexes

This mey be induced by various causes such as compulsory residence
in remote places, or the systematic allocation of work to men and women
in different localities,

(e¢) Obstacles to morriase

These zre legal restrictions.

(P
.

"Cultural® genocide

This consists not in the destruction of merbers of & group nor in
restrictions on birth, but in the destruction by brutal means of the specific

characteristics of a group; this section gave rise to divergent views among
the experts.

/Professor Donmedien

157



Annex 172

/47
Tage 38

ARTICIE V

(Command Commend of the lew or supericr orders shall not
of the Lew Justify genocide.

and

Superior

Orders)

Comments on Article V

It should not be possible for offenders » whoever they may be, to take
shelter behind a command of the law or superior orders.

After the fall of a regime which hes orgenized genocide, individuals
and officials will no doubt invoke this excuse. They will sey: "It was not
for us to queation the law whereby we were govermed, or the commands which
ceme to vs from a~ superior subhority. OQut duty wzs to obey, and we obeyed.®

Hence great care must be taken to provide expressly thet command of
the law or suverior crders are no defence.

In certain cases, of course, a commend of the law or superior orders
may constitute extenwating civecumstances. That is & yuestion for the
Judge. The principle, however, is that an individusl who participated
in genocide will not escape liability by pleading thet the law or superior

orders forced him to participete in genocides. )

/ARTICIE VI
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ARTICLE VI

{iovisions The High.Contracting Porties shall meke provision in
ccncez.-ning thelr municipel law for acts of genocide as defined
Genoclde In by Articles I, IT and III sbove, and for their
Funicipal effective punishment.

Criminal

Law)

L L LT T T

Comments on Article VI

It is essential that the Parties to the Convention should introduce
into their'criminal lew provisions for the punishment of the acts of
genocide ea defined by the Conventiou.

It Gid not seem advisable to establish in the Convehtion the
punishments to be epplisd to verious acts of genocide; because penal
systems vary and because it 13 preferable to leave some freedom of action
to States, vhenever this does not present any real disadvantage. It
is enough to say that the penalties spould be sufficiently rigorous to

make punishment effective.

[ARTICLE VI
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everything in their power to support any action by the United Hations
intended to prevent or stop these crimes.

2, My, Pella and Mr. Lemkin thought it desirable to provide that the
Secretary-Gene.rel of the United Wations should have the duty of informing
the competent organs of the United Nations. ‘For varicus r;aasons »
Governments might hesitate to take the Initiative in submitting a question
to :bhe organs of the United Nations. In such cases, the Secretary-General,
being free of the particuler (and pessibly perfectly legitimate)
precceupations of States, would act as 2 representative of tke commen
cause and lay the matier befors the oz‘gané of fhe United Naticns.

This px:oposal, hovever, even in the opinion of its auth.ors,b raiges
the constitutional quéstion wixether a Con§entim. to which not evex.-y Membe.r
of the ﬁnited Ré.tions will necessarily be a party may ;:onfer upon the
Secrétar:,’-Generél rowers or duties relzting to the application of the

Charter which ave not slready laid down by the Charter.

/ARTICIE XIIT
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ARTICLE XIII

(Rorcrations to When genocide ls committed in a country by the
Yictiug of government in power or by sectioms. of the population,
Genocide) and if the govermment fails to resist it
successfully, the State shall grant to the survivors
of the human growp that i e victim of genocide
redress of a ncture and in en amownt to ‘be determined
by the United Nationa.
Cerments_on Article XTIT
1. This article contains far-reaching princiyples.
It represents an applicetion of the principls thet populations are to
e certain exient anawerable for crimes committed by their governments which
they have condoned or which they have simply allowed their goverrments to
commita.
Same, perhaps, will contest the validity of this principle by
erguing thet often criminal intont, the besis of criminal liability,
wes absent in the populstion end thet the crimes committed by governments
were so committed against the will of the majority of the people, the .
government representing only a minority which forced its will on the people;
or again, thet the country as a whole did not know what it was doing
because 1t vas misled by systemetic government proj_:aganda. without any meens
of opposition. .
The first answer to that will be that things do not actuvally alwa.ys
hepoen like that. Sometimes criminal conduct by goverrmments does not
betray the will of the people but accurately reflects the passions,

hetreds snd prejudices common to the majority or a large part of the

population, the remainder of the population being indifferent, passive or
offering only mild opposition. 4

But even vhere there wes no criminel intent on the part of the ngdoﬂt!
of the people of the country, it is ‘Just that the country as a whole shm‘xldl ;

'be held to account for the following reasons:

(e,) In this case, the naturs of the liability of a whole population .
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is not "penal®, involving punishment, but “aivil”, involving the
obligation to make reparations to victims of genocide. Hence, such
linbility can be created even in the abasence of a general criminnl
intent on tﬁe part of the nation as a whole. »

(b) "Civil" 1iebility, in traditionnl legal thought, is based on
the idea of & wrongsful act.¥® Such wrons need not bte Intentionsl;

ineptitude or negligence are sufiicisnt grownds for liability.

Whenever bad governments rule -over a people the latter hes alweys

been to blame st some time or other. It may be cherged with
irresponsibility, negligence, indjfference, neivetd, lack of

Judgment, or practical good sense, of courage and will, etc. IFf the
people concerned had not dijsplé.yed; some of those faults it would never
have brought or allow:z¢ to come te power the governments which committed
genocide, or were unable to prevent it.

(c) Furthermore, "civil® 1iability for genocide must be borne by
somebody. If the country in which genocide was committed is not

to be held resncnsible for reparations, wholis?

# Tho modern view of licbility es being besed in part on the idea of risk
does not exclude the idea of a wrong.

It can, of cowrse, hoppen that the idez of risk, involving much more
far-reaching lizbility than the idea of a wrong, mekes it unnecessary to
locok for a wrong. ,

But the two ideas sre often present together. ‘here liability is founded
on the idea of risk, the idea of a wrong is not negessarily ignored.

The wrong is tsken into account in certain cuses e.g. as a factor
agereveting liability of the persons who in accepting the risk committed
& serious wrong; or, if the person who suffered the injury himself
ceomitted & serious wronz, as a factor excluding or limiting the

anount off damages.

/2. Vhat ia

162



Annex 172

B/l
Page 49

2, VWhat is vedress to consist of?

Redireas mey be made to members of the human group who are victims - -

of genocide, or to the group as a vhole.

(a) Redress for members of the group.

The desad cannot be browght back to life but compensation or
‘‘pansiéns may be given to the spouses, rhildren, or other perscns
maintzined by the deceased. -

There may bo restitution of seized property or compensation.
corresponding to the value of the goods in cuestion, wherever such
‘Yestoration ‘is not possible.

Compensztion may be made to persona who have been impriscned, -

.“deported or maltredtad.

Special benefits may be granted to survivors of the group in'’ - -

‘the férm of houses, scholarships, etc.

{b) Redress for the group as such.

Such vedress may take various formg: reconstitution of the -
moral, artistic and cultural inheritance of the group (reconstruction
of monumente, libraries, universities, churcheas, etc. and compensation.

to the group for its collective needs).

AR ———

/B. FINAL
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UN ECOSOC, Ad Hoc Committee on Genocide, Summary Record of the
Eighteenth Meeting (23 April 1948), UN Doc. E/AC.25/SR.18, 26 April 1948

Available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/800/69/pdf/NL480069.pdf?OpenElement
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United Nations Nations Unies  uresrroorsn
ECONOMIC CONSEIL T
AND ECONOM[QUEi ORIGINAL : ENGLISH

© SOCIAL COUNCIL  ET SOCIAL

AD HOC COMMITTEE ON GENOCIDE
SUMMARY RECORD OF THE EIGHTEENTH MEETING

Lake Success, New York
Friday, 23 April 1948, at 2 p.m.

Chairmans Mr. MAKTCS (United States of America)
Vice-Chairman: Mr. MOROZOV (Union of Soviet Socialist
Republics)
Rapporteur: Mr. AZKOUL (Lebanon)
Mewmbers: Mr. LIN MOUSHENG China
Mr. ORDONNEAU France
Mr. RUDZINSKI Poland
Mr. PEREZ-PEROZO . ’Venezuela

NOTE: Any corrections of +this pecord should be submitted in writing
" in either of the working languages (English or French), and within twenty-
' four hovps, to Mr. E. Delavensy, Director, Officiel Records Division, Room
C0C~119, Lake Success. - Corrections :should. be accompanied by or incorporated
in & letter, on headed notepaper, pearing the appropriate gymbol number and en-
closed in an envelope marked "Urgent”, Corrections can'tm dealt with more.
apeedily by the services concermed if delegations will be good enough to incor- |
porete them in a mimeographed copy of the record. i : AN
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defined in articles I, II, III and IV of the present Convention" after

"religious hatred" should be deleted.

Mr. MCROZOV (Union of Soviet Socialist Republics) accepted

that amendment.

Mr. PERBZ-PEROZO (Venezuela) considered the USSR draft
somewhat long and repetitlous, although he would be willing to support
1t in a shorter form.

He proposed that the word "criminal® before the word "leglslation"
should be deleted, as he considered that such measures would be more
efféctiVe if they were contained in other types of legislatilon besides
voriminel.  Educational measures, for example, might be introduced.

5 Secondly, he suggested fhat the draft would be clearer and briefer
in tlié following form: !...make provision in their legislation for
ﬁeasures» almed at the prevention and punishment of genoclde and other
punishable acts, as defined’ in the present Convention", deleting the

‘ rest of the draft.

Mr. MCROZOV (Union of Soviet Socialist Republics) accepted
the deletion of the word "oriminal".
He could not, however, aéree to the second suggestion submitted by
Mr. Perei -Perozo, and proposed therefore that the Committes should vote
first on the Venezuslan amendment, and, if that were defsated, on the

USSR drait.

Mr. LIN MOUS%IG (China) considered that the authors of
tne other . two drafts should be alloved to make stetements in support of
_ ‘them before & vote were taken.

The impoita.nt difference between his draft abd the proposed
Venezuelan amendment of the USSR draft was ‘tha,t the former usad ‘the
_word ”undertake" ingtead of ”pledge“ " and apoke of ”such leglslation. "

a8 may be
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Mr. LIN MOUSHENG (China) proposed that, in order to avoid a
vote, the Committee could decide to consider the USSR draft and declde

upon it after a very short discusslon.
Mr. ORLONNEAU (Frence) accepted that suggestion.

Mr. MORGZOV (Union of Soviet Socialist Republics) thought
thet the Commitiee should fifst decide whether the Convention should
contain a provision whereby the High Contracting Parties were required

yvt‘o ‘introduce into their matlonal leglslation measures for the prevention
“aﬁdAsuppfsssion of genocidse and penalties for the punishment of the criwme.
' If‘su.ch d provieion was agresd updn in principle, his drafv and any

: a._mendmehts to 1t oo}uld next be discussed.

‘" The Committee decided, by four votes to three, to include such a
provision.

DISCUS:SION OF TEXT (OF ARTICLE FOR THE PROVISION OF MEASURES AGAINST
GENOCIDE TO BE INTRODUCED INTO NATTIONAL LEGISLATIONS

Mr. MOROZOV (Union of Soviet Soclalist Republice) proposed
the following text:
mrhg High Gontrac"oing Partiss pledgévthemselvés to make
provision in their criminal legisglation for measuies almed at
prevention aﬁé, Buppréasion §f genocide and aléo at prevention
and suppression of incitement to 'r’aciayl, nationsl and religious
“hatred, a defined' in articles I, Ii,' III and Iv'o:f" the present
bvcc:‘wention and 4o ﬁrovide mea‘sures' of eriminal penaltiss for- the

commission of -bhose orimes, if such penalties d,re noi, provided for

in the active codes of that-State.™ -

2 The CHAIRMAN syeak:ing ag. represant&tive of the United

S’cates ‘of America, proposad the following Text:

 /'The High
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UN ECOSOC, Ad Hoc Committee on Genocide, Summary Record of the
Nineteenth Meeting (27 April 1948), UN Doc. E/AC.25/SR.19, 5 May 1948

Available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/800/72/pdf/NL.480072.pdf?OpenElement
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United Nations Nations Unies  vwesmrors

ECONOMIC CONSEIL, ﬁ/ﬁﬁﬁéﬁ'w
AND ECONOMIQUE _—
SOCIAL COUNCIL ET SOCIAL ORIGINAL: FRENCH

/

AD HOC COMMITTEE ON GENCCIDE
SUMMARY RECORD OF THE NINETEENTH MEETING

Lake Success, New York,
Monday, 27 Aprdl 1948, at 11.15 a.m.

Chairman: Mr, MAKTCS United States of America
Vice-Chairman: Mr. MOROZOV Union of Soviet Socielist Republicé
Rapporteur: Mr. AZKOUL Lebanon
Members: Mr, LIN MOUSHENG China

¥Myr, DEVINAT FRENEH

Mr . CRDONNEAU France

My, RUDZINSKI Poland

Mr, PEREZ~PEROZO Venezuela

Secretar_:':gj_c_: Mr . SCHWELB Asglstant Director of the Human Rights

Division .
Mr, GIRAUD Secretary of the Committee

*Mr., Devinat replaced Mr. Ordonnezu duri‘ng ‘the firgt part of the meeting. .

NCTE: Any corrections of this record should be submitted in writing,
in either of the working languages (English or French) , end within twenty-
four hours, to Mr. E. Delavenay, Director, Cfficial Records :Division, Room
CC-119, ILrke Success: Corrections should be accompanied by or inoorpo:aﬁe’d
in a lét‘cer, on headed notepaper, bearing. the appropriate symbol number and
enclosed in an envelope marked "Urgent", Corrections can be dealt with moxe
. speedily by the services concerned if delepgations will be good “enough also to :
‘incorporate them in & mimeosraphed copy of the record. . ‘ :
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1o roplaced by the words: "to give effect to the provisions of the

‘present convention”.

Mr. RUDZINSKI (Poland) pointed out that this proposal too,
smounted to reverting to the text of a previous proposal and, conse-

quently it ehould elso be regarded as imedmisseble.

The CEAIRMAN asked the Committee whether they gauoed that the
proposal of the United States delegation should be put to the vote.

The Committee decided Dy four votes to two, with one
abstention, to put the Unlted States proposal to the vote.

The CHAIRMAN put to the vote the text of the drait Article
subwitted by the Chinese delegation énd amended 1% té read as follows:
| ﬁThe High Contracting Parties underteke to enact the necessary
législation, in accordance with their constitutiomal procedures, to give

effect to the provisions of the present convention."”

The Committee approved. this text by fouf votes to_three

My, MOROZOV (Union of Soviet Socialist Republics) regretted
that he was obliged to protest ageinst the procedure that hed been fol-
lowed. . Two amendments to the same text, submitted in the same procedural
conditions, had been the subject of diametrically opposite iulings from
the. Chair regarding their adwiesibility. Such a memner of conducting
the debates could not contribute to the normal progress of the Committee's
wOrk;
In explanstion of his vote ageinst the proposed text, he sald thét
he had opposed it because, in 1ts present form, it did not guarantee the
réal and practicél‘adoption of legislation for’ﬁhe prevention and punieh-
~ment of genociﬁe, Moreover, .thie text did not fak:laccount of" the pre-
‘ventidn an& punighment of incitemeﬁt to racial;national andjreligious hatred.

/Coneequently
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UN ECOSOC, Ad Hoc Committee on Genocide, Report of the Committee and
draft Convention drawn up by the Committee, UN Doc. E/794, 24 May 1948

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/802/87/pdf/N1L.480287.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/803/69/pdf/NL480369.pdf?OpenElement

175



176



Annex 175

United Nations Nations Unies |

: UNRESTRICTED

ECONOMIC  CONSEIL ok
AND - 'ECONOMIQUE &l

SOCIAL COUNCIL .. ET SOCIAL RIOML: S

AD HOC COMMITTEE ON GENQOCIDE

(5 April - 10 May 1OM8)

- e W e e e w e e e el e
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DRAFT CONVENTION TRAWN UP BY THE
COMMITTEE

(Dr, Karin AZKOUL - Rapportewr)
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(Domestic Legisla.tion) " i 'he” High -Contracting Parties undertake to
: : e ‘o enact the neGessary legislation in accordance
frith theiy constitubional procedures to give
g véffec'tf to theepioﬁsions 'of' this Corive'hﬂob.."
Observations . . " R T
: The representative of tHe Union of Sov:t,e‘b Soeialist Republics had:
submitted for the Committee's’ consideration the folléwing texts -
MThe High Contraséting Parties pledge’ themselves t6 make
© provision in-thelr criminal legislation for measures aimed
at the prevention and suppression of genocide and &lso &t
the prevention and suppression of incitement of racial,’
“ national and Peligious hatred ir aceordance with the provisions
of ‘this Conventioh and to provide oriminal pemlties for 'bhe
author's of such criihes,” ' '
. The'question was ralsed by soue members of the necesslty in general ‘of
& speclal provision in ‘the Couvention on the legislative measures for the
£ulfilnent of the Convention, It was contended that States were under the
cbvious obligation to take every measure for the proper performerce of. the
obligations to which they subscribe. Moreover, the fadts constituting
geﬁocide are already dealt with by demestic criminel lews (miirder, etel),
Tt was contended that the provigions of such an article might prevent
certain countries from becoming parties to the Ccmvention owing %0 the
d.Lfficulty of obtaining “the passing of the necessary 1egislation. This
obstacle is particularly serious in fedeval States where eriminal 1aw is

" Principally in the province of 1egislation, by ’che individual Ste,tas which

Porin the federation.

| To this effec‘b 'bhe represen*tati%s oi‘ the Union of Soviet Socialist
Republics and Poland stated that there already existed s nwiber of
conVent;Lona, providing fox- the obligation of States~signatories to envisage
in 'bhair legislation the measures of criminal penalties for cer’aain kinds
of crimeg,¥ T :

‘I‘hey contended that the introduction in the natlional legislation of

lews for the. ‘suppregsion shd prevention ‘of: genocide, 'bhe suppression and

) prevention of ra.c:ual, na.tional and. relieious ha.tred and 1ecwa fcr criminal

-%  TFor example- The Corvention for ‘the Prevention of E[“raffic iy Women, and
" Children, Geneva, 30 Septeubiw . 1991;. Convention for the He;press:!.on of
Counterfeiting Cu;:'rency, Geneva, 20 April 1929, e’cc. , .

/ioénalties
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UN GA, Sixth Committee, Genocide—Draft Convention and Report of the
Economic and Social Council, Union of Soviet Socialist Republics:
Amendments to the draft convention (E/794), UN Doc. A/C.6/215/Rev.1, 9
October 1948

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/801/14/pdf/NL480114.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/802/99/pdf/NL480299.pdf?OpenElement
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United Nations Nations Unies umesmrom
A/C.6/215/Ruv, 1

GENERAL =~ ASSEMBLEE  §,tues 514
ASSEMBLY o GENERALE  ORIGINAL: RUSSIAN

Dual Distridbuticn

Th:frd gogsion
SIXTH COMMITTEE

GENOCIDE - DRAFT CONVENTION
AND REPCRT OF THE FCONCMIC AND SOCIAL COUNGIL

Union of chiet Soclalist Ropublice: Amcndments
to the draft convention (E/794)

The Soviot delegation proposes the introduction into the draft Convention
on Genocide (E/T9k, 24 Moy 1948) of the following omondrmonts:
l. In the Preamblo to the Convention: S

(a) In poragraph 1, page 68 of the i?q;ssian toxt (poge 54 of the
English text) (E/79k), after the words "a grave crime ogaingt mankind",
add the words; ‘"directed towords the destruction of separate huran
groupe on racloal, notionalistic or religious grounds‘“ ; in the sanc
paragraph, after the words "... the United Naticns", delete the word
"and", substitute’ a éorma, and after the worde "i.. Py the civilized
world, add:. "and vhich is o Dblot on the countries where such crires,
Tropoganda ond incitement to ‘their cormission are still practised”;
(b) In poarogroph 2 on page 68 of the Russian text (page Sk of the
English text) (E/794), after tho words: 'having been profoundly shocked
by many recent instonces of genceide", add the words: 'which is ' i
organicall& bound up with Fascism-Nazism and other similar race
+ 'theories!' which preach racial and netionael hatrad, the dominotion
of the so-called higher races and the extermination of the so-called
lower races”;
(e} Iu i)aragrnph b on page €8 of the Ruseian texf (page 54 of the
E{}glish text) (E/794), after the words: "... being convinged that",
add. the following words: - "all civilized peoples ere required both in"‘
Peace and 1in war to take decislve meagures” ; in‘the same paragraph,
after the words: .., for the commission of genodid.e“, add the words:’
"and to su‘ppresa and prohibit the stimulation of racial, national and

i Erflx@i_@ug)hll_tre:d and to punish severe'ly pefsons-wguilty of inciting,
comitting b1 prepéring the commisgion of the aforementiohed crimes

[ 18:d%fat tof thie ond...” | <

D NATIONS ‘ L SRR s ) o
tcHIVES | : o : /2. . Delete
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"k, To Article IV to add points "e" and "f" as drafted hereunder and
ﬂ"aocordipgly to call point "e" 'in the draft Convention point "g".  Tho

Wﬂfollowing 18 the proposed working of the new points "e" and "f":

ind "(e) The preparatory acts for committing Genocide in the form of

k( studies and research for the purpose of developing the techniquo of

J Gonocide: setting up of installations, manufacturing, obtaining,

!, popeedsing or‘éuppxying of articles or substances with the kncwledge that
ﬁf they are intended for Genocide; issuing instructions or orders ond

" disbributing tasks with a view to cormitting Genocide;

;} "(f) All forms of public propegenda (press, radioc, cinema etc.)
y aimed at inciting racial, natiomal or religiocus smmities or hatreds or

at provoking the commission of acts of Genocide."  (E/79%, page 70 of

[

y the Ruésian text, page 55 of the English text).

? Article V to beccme point 1 of that Article and to be completed by the

. addition of point 2 ag follows: “command of the law or superior orders shall

not justify genocide." (E/79%, page 71 of the Russian text, page 55 of the
Fnglish text). . o
6. In Article VI, after the words "to give effect to the provisions of

"

, add ".,. aimed at the prevention and suppressicn of

this Convention...

genccide and also at the prevention and suppression of incitement of rocicl,

'netional and religlous hatred...", and after ",,. the necessary legisloticn
in accordance with their constitutional procedures”, add the werds "to

provide criminal penalties for the authers of such crimes". (E/79%, page 71

‘ of the Russisn text, poge 56 of the English text).

T«  In Article VIII delete. the words "or by a competent international
tribunal.”  (E/79%, page 39 of the Russian text, pa@é 29 of whe English text).
8.  In Article VIII, delete points 1 and 2 ;

=D

and subsgtitute the followlng:

Ythe High Centracting Porties undertoake to repert 1o the Securlty Council

all cases of genocide and 21l cases of o broach of the obligetions inmpos:d
F by the Convention so that ths necessary measures mey be teken in accerdonts
F w}th Chapter VI of the United Nations Charter."  (Z/79Lk, pages 71 and 72
.- of the Russian text, prge 56 of the English text). ‘

9. - Article X of the Convention to be deleted.  (E/794, page 72 of thw
Russian text, pages 56 and 57 of the Inglish tuxt),

: 10, " Complete the Convention by ~dding the

following firticle:

"Tho High Contracting Partise pledge themselves to disband and prohibit

eny organizations nimed ‘at inciting racial, nationel or religicus hotrel

or the cormission of scte of genceids".
1l. In Article XIi, point 1, fcr "Goneral Assombly! substitute the wrds
"Econcnic' and Sociel Cdunecil',

) ‘ /12.  Replact
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UN GA, Sixth Committee, 95" meeting (8 November 1948), UN Doc.
A/C.6/SR.95

Taken from:

United Nations, Official records of the Third Session of the General Assembly,
Part I, Legal Questions: Sixth Committee: Summary records of meetings, 21
September--10 December 1948

English and French version of the full document available at:

https://digitallibrary.un.org/record/698144?ln=en
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He stated that the question was whether extra-
dition should be granted for the acts enumerated
in article II or, as proposed in the 4d Hoc Com-
mittee draft, for the acts listed in article IV, He
would put the Belgian proposal to the vote. Those
voting in favour of it would be voting for the
elimination of the reference to article IV.

The amendment was rejected by 17 wotes to
16, with 4 abstentions.

Mr. Ceaumont (France) said that he had
voted against the Belgian amendment because of
the procedure adopted. If effective international
guarantees were created, it was well that the Bel-
gian amendment had been rejected, If not, then
the anxiety of the Belgian delegation was fully
comprehensible.

The CuaRMAN then put the United Kingdom
amendment [4/C.6/236]) to the vote.

The amendment was adopted by 27 wotes to 7,
with 2 abstentions.

Mr. Karckeneerck (Belgium) said he had
been obliged to vote against the United Kingdom
amendment because the retention of the reference
to article IV would involve serious legal diffi-
culties and might even preciude Belgian acceptance
of the convention as a whole.

Mr, CuaumonT (France) said that he had
voted in favour of the amendment, although he
preferred the drafting of the Belgian amendment.

The meeting rose at 1 p.m.

NINETY-FIFTH MEETING

Held at the Palais de Chaillot, Paris,
on Monday, & November 1948, ot 3.15 p.m.

Chairman: Mr, R. J. Arraro (Panama).

44, Continuation of the consideration
of the draft convention on genocide
[E/794]: report of the Economie
and Social Council [4/633]

Articte IX (conclusion)

Inr reply to a request made by the representa-
tive of Luxembourg at the 94th meeting, the
CHAIRMAN stated that extradition would be ef-
fected in conformity with the laws and treaties in
force, as provided in the second paragraph of
article IX; consequently States, whose legislation
did not provide for the extradition of their own
nationals, would be under no obligation whatso-
ever to grant it,

He then put to the vote the whole of article IX
in the following wording:

“Genocide and the other acts enumerated in
arficle IV shall not be considered as political
crimes for the purposes of extradition.

“Each Party to this convention pledges itself
to grant extradition in such cases in accordance
with its laws and treaties in force,”

Article IX was adopted by 26 votes to 2, with
5 abstentions.

D — |

11 déclare que la question est de savoir si c’est
pour les actes énumérés & larticle II ou, comme
le propose le projet du Comité spécial, pour les
actes énuméres a l'article IV que l'extradition
doit étre accordée. Il va mettre aux voix la pro-
position de la Belgique: les membres de la Com-
mission qui voteront pour seront considérés
comme votant en faveur de I'élimination de la
référence 4 larticle IV.

Par 17 wvoix contre 16, avec 4 abstentions,
Pamendement est rejeté,

M. Cmaumont (France) déclare qu'il a voté
contre 'amendement de la Belgique en raison de
la procédure adoptée. Si des garanties interna-
tionales effectives doivent étre assurées, alors il
est bien que I'amendement de la Belgique ait été
rejeté; dans le cas contraire, les préoccupations
de la délégation de la Belgique sont parfaitement
compréhensibles,

Le PrESIDENT met alors aux voix I'amendement
du Royaume-Uni [4/C.6/236].

Par 27 woix contre 7, avec 2 abstentions,
Pamendement est adoplé.

M. KaEckeNBEECK (Belgique) dit qu'il a été
forcé de voter contre la proposition du Royaume-
Uni en raison des sérieuses difficultés juridiques
que la référence 4 larticle IV provoqueront, ce
qui pourra méme empécher la Belgique d’accepter
la convention dans son ensemble.

M. Cmaumont (France) déclare quil a voté
pour l'amendement, bien qu’il préfére la rédac-
tion de 'amendement présenté par la Belgique.

La séance est levée & 13 heures.

QUATRE-VINGT-QUINZIEME SEANCE

Tenue aw Palais de Chaillot, Paris,
le lundi 8 novembre 1948, & 15 h. 15.

Président: M. R, J. ALraro (Panama).

44, Suite de Pexamen du projet de con-
vention sur le génocide [E/794]:
rapport du Conseil économique et
social [4/633]

Articee IX (fin)

Le PrESIDENT précise, en réponse 4 la question
posée A la 94%me séance par le représentant du
Luxembourg, que l'extradition s’effectuera con-
formément aux lois et traités en vigueur, ainsi
qu'il est prévu au deuxiéme alinéa de larticle
IX, et que, par conséquent, les Etats dont la
législation ne prévoit pas I'extradition de leurs
nationaux ne seront nullement tenus de les livrer.

I1 met alors aux voix I'ensemble de article IX,
ainsi congu:

“Le génocide et les autres actes énumérés &
larticle IV ne seront pas considérés comme des
crimes politiques pour ce qui est de I'extradition.

“Les Parties 4 la Convention s’engagent en
pareil cas & accorder extradition conformément
3 leur législation et aux traités en vigueur.”

Par 26 woix comtre 2, avec 5 abstentions,
Particle IX est adopté.
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to the second sentence of the amendment to article
V proposed by his delegation [4 /C.6/236).

Mr. MakTos (United States of America) said
that he had abstained from voting because, in his
opinion, the word “rulers” could not be applied
to all heads of State, and, particularly, to the
President of the United States of America.

Mr. Sunparam (India) said that he also had
abstained, not because he objected to the word
“rulers,” but because he did not think the expres-
sion “constitutionally responsible rulers” neces-
sarily excluded the heads of State of countries
having a parliamentary regime.

The CHAIRMAN opened the debate on the sec-
ond sentence of the United Kingdom amendment
to article V.

Mr. Frrzmaurice (United Kingdom) ex-
plained that his delegation had proposed that
amendment in order that the convention might
contain a direct reference to the type of genocide
which was most likely to oceur, i.e. genocide com-
mitted by a State or a Government. Since it was
to be assumed that individuals acting on behalf
of the State would not be punished by the courts
of that State, it was essential to insert into the
convention provisions to the effect that such acts
would constitute a violation of the convention.

Those provisions should be read in conjunction
with the United Kingdom amendment to article
VII of the convention [A/C.6/236/Corr.1l,
which completed the idea undetlying the amend-
ment to article VII by stating that the case would
be submitted to the International Court of Justice,
which would order the cessation of acts of geno-
cide, and the payment of reparation to the victims.

Mr. Maxros (United States of America)
stressed the necessity of remaining within realistic
bounds. The aim of the convention was to ensure
the suppression of genocide and the punishment
of the culprits. It should therefore not contain
provisions regarding the payment of reparations
to the victims; that question belonged to another
branch of the law.

Mr. Crmaumont (France) agreed with the
United States representative’s remarks. French
law did not recognize the criminal responsibility
of States or Governments, which were legal en-
tities, While such entitics could have financial
responsibility, they could not be held criminally
responsible.

The French delegation desired to restrict the
definition of genocide to crimes committed by
rulers, but had no objection to stressing the prin-
ciple of the responsibility of Governments in acts
of genocide. It drew attention, however, to the
fact that the principle of the criminal responsi-
bility of rulers was stated in the first paragraph
of article V. If, therefore, the provisions proposed
by the United Kingdom delegation were designed
to reiterate that principle, they were unnecessary;
if their purpose was to provide for a type of re-
sponsibility other than the criminal responsibility
of rulers, then they were out of place in a conven-
tion for the suppression of genocide.

tire Vattention sur la deuxitme phra'sg, Qe ljam;n-
dement que sa délégation a proposé i l'article

V [4/C.6/236}. ’

M. Maxros (Etats-Unis d’Amérique) déclare
qu'il s'est abstenu de prendre part au vote, etant
donné qu'd son avis le mot rulers ne saurait
s’appliquer 4 tous les chefs d’Etat, notamment au
Président des Etats-Unis d’Amérique.

M. Sunparam (Inde) s'est également abs-
tenu, non parce qu'il s’oppose au mot rulers, mais
parce qu'il estime que I'expression constitutionally
responsible rulers n’exclut pas nécessairement les
chefs d’Etat des pays a régime parlementaire.

Le PrESIDENT ouvre le débat sur la deuxiéme
phrase de Pamendement & 'article V proposé par
la délégation du Royaume-Uni.

M. Frrzmavrice (Royaume-Uni) expose que
sa délégation a proposé cet amendement afin
qu'il existe dans la convention une allusion directe
au cas de génocide le plus susceptible de se
produire, c’est-d-dire au cas de génocide commis
par un Etat ou un gouvernement. Etant donné
qu'il est & prévoir que les individus qui agiront
au nom de I'Etat ne seront pas punis par les
tribunaux de cet Etat, il est indispensable d’insé-
rer dans la convention des dispositions prévoyant
que de tels actes constitueront une violation de
la convention. .

Ces dispositions doivent étre lues en relation
avec amendement du Royaume-Uni & larticle
VII de la convention {4/C.6/236/Corr.1] qui
compléte l'idée qui est 4 la base de 'amendement
3 l'article V, en précisant que Paffaire sera sou-
mise & la Cour internationale de Justice, qui
ordonnera la cessation des actes de génocide et le
paiement de réparations aux victimes.

M. Maxros (Etats-Unis d’Amérique) insiste
sur la nécessité de rester sur le plan de la réalité.
La convention a pour but d’organiser la répres-
sion du génocide et le chitiment des coupables.
Il ne convient donc pas d'y insérer des dispositions
relatives aux réparations A payer aux victimes,
cette question relevant d’une autre branche du
droit.

M. Cmaumont (France) s’associe aux ob-
servations du représentant des Etats-Unis. La
conception francaise du droit ne connait pas la
responsabilité pénale des Etats ou des gouverne-
ments, gui sont des personnes morales. Celles-ci
peuvent avoir une responsabilité pécuniaire, mais
il ne saurait étre question de les tenir pénalement
responsables.

La délégation frangaise, qui voulait limiter la
définition du génocide aux crimes commis par les
gouvernants, ne s’oppose nullement 4 ce que I'on
fasse ressortir la responsibilité gouvernementale
dans les actes de génocide. Elle attire cependant
lattention sur le fait que le principe de la
responsabilité pénale des gouvernants est affirmé
au premier paragraphe de l'article V et que, par
conséquent;- si les dispositions proposées par la
délégation du Royaume-Uni visent 2 répéter ce
principe, elles sont inutiles, et 'si elles tendent 3
prévoir une forme de responsabilité différente de
la responsabilité pénale des gouvernants, elles ne
trouvent pas leur place dans une convention sur
la répression du génocide,
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UNGA, Sixth Committee, Genocide: Draft Convention and Report of the
Economic and Social Council, Revised text adopted by the Sixth Committee
for Article VI, UN Doc. A/C.6/254/Rev.1, 9 November 1948

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/802/59/pdf/NL480259.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/803/41/pdf/NL480341.pdf?OpenElement
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The High Contracting Parties undertake to enacf , In accordance
with thelr respective Constitutions, the necegsary legislation foo
give seffect to the provisions of this Convention, and in particular,
t0 provide effective penalties for the authors.of the crimes menfioned
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UN GA, Sixth Committee, Genocide—Draft Convention and Report of the
Economic and Social Council, Belgium and United Kingdom of Great Britain
and Northern Ireland: Joint amendment to article X of the draft convention on

genocide (E/794), UN Doc. A/C.6/258, 10 November 1948

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/802/63/pdf/NL.480263.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/DER/NL4/803/45/pdf/NL480345.pdf?OpenElement
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Third sesaion
SIXTH COMMITTEE

GENOCIDE - DRAFT CONVENTION AND REPORT OF
THE ECONCMIC AND SOCIAL COUNCIL

Belglum and United Kingdom: Joint amendment to
article X of the draft Convention (E/794)

Replace article X by:

\ "Any dispute between the High Contracting Partiss relating to
the interpretation, application or fulfilment of the present
Convention, including disputes relating to the responsibility of a
State for any of the actes enumerated in articles II and IV, shall
be submitted to the Internmational Court of Justice, at the request
of any of the High Contracting Parties.'
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UN GA, Sixth Committee,103" meeting (12 November 1948), UN Doc.
A/C.6/SR.103

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/NL4/802/04/pdf/NL480204.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/NL4/802/05/pdf/NL480205.pdf?OpenElement

Taken from:

United Nations, Official records of the Third Session of the General Assembly,
Part I, Legal Questions: Sixth Committee: Summary records of meetings, 21
September--10 December 1948

English and French version of the full document available at:

https://digitallibrary.un.org/record/698144?Iln=en
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the article was not an amendment but a proposal
to be dealt with according to rule 120.

With regard to rule 102, Mr. Kerno fully sup-
ported the Chairman’s ruling. If a point of order
were raised, the Chairman was obliged to give
his ruling immediately, without a discussion. If
his ruling were challenged, the appeal should im-
mediately be put to the vote, without any
discussion.

The meeting rose at 1.05 p.m.

HUNDRED AND THIRD MEETING

Held ot the Palais de Chaillot, Paris,
on Friday, 12 November 1948, at 3.15 pam.

Chairman: Mr. R. J. ALraro (Panama).

52. Continuation of the consideration
of the draft convention on genocide
[E/794]: report of the Economic
and Social Council [4/633]

Articre X

The CuARMAN opened the discussion on arti-
cle X. He recalled that the following delegations
had submitted amendments to the text of the
Ad Hoe Committee: Union of Soviet Socialist
Republics [4/C.6/215/Rev.1]; Belgium [4/
C.6/217); United Kingdom [4/C.6/236]; Bel-
gium and United Kingdom [A/C.6/258]. Two
amendments had been proposed by India [4/C.6/
2601t and Haiti [4 /C.6/263]? to the joint amend-
ment submitted by Belgium and the United
Kingdom.

Mr. Frrzmauvrice (United Kingdom) stated
that he had withdrawn the original United King-
dom amendment [4 /C.6/236], substituting for it
the joint amendment [4/C.6/258]. In the ab-
sence of the representative of Belgium, it was
impossible to say definitely whether the original
Belgian amendment would be withdrawn, but Mr.
Fitzmaurice thought that it had also been with-
drawn in favour of the joint

oiiit text.

Mr. DigNaM (Australia) observed that the de-
cision to delete article VIII of the convention
(101st meeting) prejudged the fate of any pro-
vision based on the principle contained in that
article, namely, action by organs of the United
Nations. Article X dealt with the settlement of
disputes by the International Court of Justice,
which was one of the competent organs of the
United Nations covered by article VIII. Strictly
speaking, therefore, the Committee should not
discuss article X. If it did so it should be for the
definite purpose of rectifying the mistake of hav-
ing deleted article VIII.

The Australian delegation considered that a
clause should be inserted in article X concerning

* Amendwent submitted by India: For the words “at
the request of any of the High Contracting Parties” sub-
stitute the words “at the request of any of the parties
to the dispute.

* Amendmeni submitted by Hoiti: Add at the end of
the text “or of any victims of the crime of genocide
(groups or individuals)”.
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partie d’'un tout, Mais si 'on considére chaque
article de la convention comme une proposition
séparée, la proposition de supprimer cet article
ou de remplacer son texte par un autre texte ne
constitue plus un amendement, mais bien une
proposition & laquelle s’applique l'article 120.
En ce qui concerne larticle 102, M. Kerno
apptie entiérement la décision du Président,
Lorsqu'une question d’ordre est soulevée, le Pré-
sident est tenu de faire connaitre sa décision
immédiatement et sans discussion. S'il est fait
appel de la décision du Président, l'appel doit
étre immédiatement mis aux voix, sans discussion.

La séance est levée 3 13 h. 5.

CENT-TROISIEME SEANCE

Tenue aw Palais de Chaillot, Paris,
le vendredi 12 novembre 1948, & 15 h. 15.

Président: M, R, J. Arraro (Panama).

52, Suite de Pexamen du projet de con-
vention sur le génocide [E/794]:
rapport du Conseil économique et

social [4/633]
ArticLE X

Le PrEsmENT ouvre le débat sur l'article X. I1
rappelle que le texte du Comité spécial est I'objet
de plusieurs amendements, présentés par les dé-
légations suivantes: Union des Républiques so-
cialistes soviétiques [A4/C.6/215/Rev.1], Bel-
gique [4/C.6/217], Royaume-Uni [4/C.6/236],
Belgique et Royaume-Uni [4/C.6/258]. L'amen-
dement commun présenté par la Belgique et le
Royaume-Uni est objet de deux amendements
proposés par les délégations de I'Inde [4/C.6/
2601" et d’Haiti [4/C.6/263]*

M. Frrzuauvrice (Royaume-Uni) déclare que
amendement primitif du Royaume-Uni [4/C.6/
236] est retiré et remplacé par l'amendement
commun [4/C.6/258]. Le représentant de la
Belgique étant absent, il n’est pas possible d’avoir
une réponse formelle sur le retrait éventt]el de
l'amendement primitif de la Belgique, mais M.
Fitzmaurice pense qu'il est également retiré en
faveur de 'amendement commun.

M. Dicnam (Australie) fait remarquer que la
décision de supprimer larticle VIII de la con-
vention (101%me séance) préjuge le sort de toute
disposition -ayant pour base le principe content
dans larticle VIII, & savoir l'action des organes
des Nations Unies. Or, l'article X traite du régle~
ment des différends par la Cour internationale
de Justice, qui est un des organes competents
des” Nations Unies envisagés 2 larticle VIIL
Théoriquement, la Commission ne devrait donc
pas examiner larticle X. Si elle le fait, il faut
que ce soit dans un but concret, c’est-a-dire avec
Iintention de réparer l'erreur commise en sup-
primant l'article VIIL.

La délégation australienne estime qu'il faudrait
introduire dans les dispositions de l'article X

1 Amendement de PInde: Remplacer les mo{fs “a la
requéte d’'une Haute Partie contractante” par A la re-
quéte d'une partie au différend”.

* Amendement d'Haiti: Ajouter 3 la fin de ce texte:
“ou de toutes victimes du crime de génocide (groupes
ou individus).” -
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international criminal court referred to in the
draft resolution which the Committee had adopted
at its 99th meeting on the initiative of the Nether-
lands and Iran, requesting the International Law
Commission to study the problem. The last part
of that article merely endorsed the rule that “the
civil court must await decision by the criminal
court”, which should also be applied in the field
of international law.

It was therefore essential that that part of article
X should be retained ; for that reason the delega-
tion of Egypt would abstain from voting on the
joint amendment.

Mr. CuavmonTt (France) explained that he
too opposed the deletion of that sentence, which
he had not mentioned in his preceding remarks,
thinking that it would not be discussed until the
Committee came to the Belgian amendment
I[A/C.(‘i/217], which had been reintroduced by
ran.

Mr. GuerreIro (Brazil) observed that there
were no serious objections to the joint amendment.

Article VIII was unnecessary, as it merely pro-
claimed the rights already laid down in the United
Nations Charter. Article X, on the other hand,
introduced into the draft convention the com-
pulsory jurisdiction of the International Court of
Justice. That compulsory jurisdiction, in accord-
ance with Article 36 of the Statute of the Court,
applied enly to the States which had signed a
special declaration to that effect. Article X would
thus supplement the provisions of the Statute in
that respect.

The delegation of Brazil was prepared to accept
the joint amendment, provided the second part of
article X of the draft remained deleted, so that it
would conform to article VII, from which mention
of a competent international tribunal had been de-
leted. If the International Criminal Court, whose
establishment was under consideration, were to he
created, it would be an easy matter to revise the
convention so as to adapt it to the new situation.

Referring to the amendments to the joint
amendment, Mr. Guerreiro said that the Indian
amendment related merely to a drafting point;
the amendment presented by Haiti, however, was
contrary to the Statute of the International Court
of Justice; consequently, in view of the express
provisions in the Statute as to how and by whom
the Court could be seized of a matter, he suggested
to the authors of the joint amendment and to the
Committee that they should simply delete the last
phrase of the amendment, which would in no way
alter its meaning.

Mr. Serrorouros (Greece) approved, in gen-
eral, the principle of the joint amendment. He
wondered, however, whether there was a differ-
ence between the application and the fulfilment
of a convention and whether, therefore, it was
necessary to retain both words in the text.

Furthermore, the notion of the responsibility
of a State did not seem to him very clear. What
was meant was obviously not international respon-
sibility for violation of the convention, which was
already implicit in article I of the draft conven-
tion. The French delegation thought that the
amendment related to the civil responsibility of

432

dont I'établissement dans V'avenir est envisagé par
le projet de résolution adopté par la Commission
4 sa 99%me séance, sur l'initiative des Pays-Bas
et de I'Iran, projet de résolution invitant la
Commission du droit international & étudier le
probléme. En effet, cette fin d’article ne fait que
consacrer la régle suivant laquelle “le criminel
tient le civil en Pétat”, qui doit également trouver
son application dans le domaine du droit inter-
national.

Le maintien de cette phrase de l'article X s'im-
pose donc: c’est pourquoi la délégation égyptienne
s'abstiendra de voter sur 'amendement commun.

M. Crmsumont (France) précise qu'il est, lui
aussi, hostile & la suppression de cette phrase,
dont il n’a pas parlé dans sa précédente déclara-
tion parce qu'il pensait qu'elle ne serait discutée
qu'att moment oft la Commission aborderait le dé-
bat sur I'amendement belge [4/C.6/217], repris
par la délégation de I'Iran.

M. Guerrerro (Brésil) constate qu'il n’existe
pas d’objections sérieuses contre I'amendement
commun,

Larticle VIII était inutile, car il ne faisait
quénoncer des droits déja inscrits dans la Charte
des Nations Unies. Au contraire, l'article X in-
troduit dans le projet de convention la compétence
obligatoire de la Cour internationale de Justice.
Cette obligation, aux termes de I'Article 36 du
Statut de la Cour, n'existe qu'a I'égard des Etats
qui ont signé une déclaration spéciale & cet effet.
Larticle X ajoutera donc 3 cet égard aux dispo-
sitions du Statut.

La délégation du Brésil est préte a accepter
Pamendement commun, 3 condition que la sup-
pression de la seconde partie de l'article X du
projet soit maintenue, pour le mettre en ]llarmo’me
avec Varticle VII, dans lequel la mention d'un
tribunal international compétent a été éliminée, Si
la cour pénale internationale dont I'établissement
est envisagé vient & étre créée, il sera aisé de
reviser la convention afin de l'adapter a cette
situation nouvelle.

Quant aux amendements & 'amendement com-
mun, M. Guerreiro pense que celui de I'Inde ne
concerne qu'un point de rédaction, tandis que
celui d’Haiti est contraire au Statut de la Cour
internationale de Justice, et, puisque ce Statut
prévoit expressément par qui et comment la Cour
peut étre saisie, il suggére aux auteurs de I'amen-
dement commun et & la Commission de supprimer
purement et simplement le dernier membre de
phrase de I'amendement, ce qui ne saurait nuire
A sa signification.

M. SrrropouLos (Gréce) approuve d'une fagon
générale le principe de 'amendement commun.
Il se demande toutefois §il existe une différence
entre I'application et I'exécution d’une convention
et §'il est, par conséquent, nécessaire de maintenir
les deux termes dans le texte.

D’autre part, la notion de la responsabilité d'un
Etat ne lui parait pas trés précise. Il ne peut
s'agir évidemment de la responsabilité interna-
tionale pour violation de la convention, qui résulte
déja implicitement de l'article premier du projet
de convention, La délégation frangaise considere
que cet amendement concerne la responsabilité
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the State; and that idea seemed to be confirmed
by the original Belgian text [4/C.6/252] which
referred to reparation for damage caused. If, how-
ever, that interpretation were accepted, the result
would be that in a number of cases the State
responsible for genocide would have to indemnify
its own nationals. But in international law the real
holder of a right was the State and nat private
persons, The State would thus be indemnifying
itself,

In spite of the criticisms he had just made, Mr.
Spiropoulos would vote for the joint amendment.

Mr. Prarr DE Marfa (Uruguay), while re-
gretting that the principle of the establishment
of an international criminal court had not been
retained in the convention, favoured the joint
amendment; he was, however, opposed to the
Indian and Haitian amendments.

Mr. Demesmin (Haiti) approved the principle
of the joint amendment, to which he had himself
proposed an addition. He would explain later the
reasons for his proposal.

Mr, Ingres (Philippines) recalled that during
the discussion of article V (95th meeting), he
had already stated that his delegation was opposed
to any responsibility on the part of the State for
acts of genocide, because under Philippine law a
legal entity could have no criminal responsibility
distinct from that of the various individuals of
which it was composed. True, the joint amend-
ment did not specifically state that criminal re-
sponsibility was involved, but from the very nature
of the convention, the purpose of which was the
punishment of genocide, that idea could bhe in-
ferred.

In those circumstances, and since the clause
might make it difficult for certain countries to
ratify the convention, Mr. Ingles asked the Bel-
gian and United Kingdom delegations to with-
draw their amendment, for when they, as well as
other delegations, had pointed out that their Gov-
ernments could not accept the convention if it
involved the responsibility of their monarchs,
the Committee had borne their remarks in mind
and had excluded from article V rulers who were
not constitutionally responsible (95th meeting).
If it had been agreed, at their request, that a con-
stitutional monarch could not be guilty of geno-
cide, why should they not agree that a State
could not be responsible for-that crime either?

Moreover, it might be said that that question
had already been settled when the Committee
opposed introducing the idea of the responsihility
of the State into article V (96th meeting).

The Philippine representative could not accept
the idea that a whole State should be stigma-
tized for acts for which only its rulers or its offi-
cials were responsible. When it was maintained
that genocide was always committed with the com-
plicity or tolerance of a State, what was meant was
the rulers and the officials, namely, the persons
who composed the State and not the State itself,
the responsibility of which was inconceivable.

For those reasons, the Philippine delegation
would vote against the amendment, and, if it were

civile de U'Etat, ce qui semble d’ailleurs confirmé
par le texte belge initial [4/C.6/252] qui parle
de réparation des dommages causés. Mais, si I'on
admet cette interprétation, on aboutira, dans nom- .
bre de cas, 4 la situation suivante: I'Etat res-
ponsable du génocide devra indemniser ses
propres ressortissants; or, l'on sait qu'en droit
international, le vrai titulaire d’un droit, c’est
I'Etat et non les particuliers. L'Etat donce §’in-
demnisera lui-méme.

Malgré les critiques qu'il vient de formuler &
son encontre, M. Spiropoulos votera en faveur
de Pamendement commun.

M. Prarr pE Marfa (Uruguay), tout en
regrettant que le principe de la création d'une
cotir pénale internationale n’ait pas été maintenu
dans la convention, se prononcera en faveur de
lamendement commun, mais contre les amende-
ments de 'Inde et d’Haiti.

M. DemesmiN (Haiti) approuve le principe de .
I'amendement commun auquel il a lui-méme pro-
posé une addition, dont il exposera ultérieurement
les motifs.

M. IncLEs (Philippines) rappelle que, lors de
la discussion de larticle V (95%me séance), il a
déja exposé que sa délégation était hostile a toute
responsabilité de I'Etat pour actes de génocide,
parce que la législation philippine n'admet pas
qu'une personne morale puisse avoir une res-
ponsabilité pénale distincte de celle des individus
qui la constituent. Certes, 'amendement commtin
ne précise pas quil s'agit de responsabilité péuale,
mais il est permis de 'induire de la nature méme
de la convention; dont l'objet méme est la ré-
pression du génocide.

Dans ces conditions, et puisque cette clause
pourrait constituer, pour certains pays, un obs-
tacle & la ratification de la convention, M. Ingles
demande aux délégations de la Belgique et du
Royaume-Uni de retirer leur amendement, car
lorsqu'elles ont invoqué, avec d'autres déléga-
tions, I'impossibilité pour leurs Gouvernements
d’accepter la convention si elle engageait la res-
ponsabilité de leurs monarques, la Commission
a tenu compte de leurs observations en excluant
de larticle V les gouvernants constitutionnelle-
ment non responsables (95me séance). S'il a été
admis, sur leur demande, qu'un roi constitutionnel
ne pouvait étre coupable de génocide, pourqtoi
n’admettraient-elles pas qu'un Etat, non plus, ne
puisse étre responsable de ce crime.

D’ailleurs, on pourrait soutenir que cette ques-

tion a déja été tranchée lorsque la Commission
s'est opposée & lintroduction de la notion de la
responsabilité de I'Etat dans Particle V (96%me
séance).
“Le représentant des Philippines refuse d'ac-
cepter Vidée qu'on stigmatise un Etat tout entier
pour des actes dont, seuls, ses gouvernants ou ses
fonctionnaires sont responsables; il fait observer
que lorsqu'on soutient que le génocide est tou-
jours commis avec la complicité ou la tolérance
d'un Etat, c’est, en réalité, des gouvernants et
des fonctionnaires de cet Etat qu’on veut parler,
cest-a-dire des individus qui le composent et non
de ’Etat lui-méme, dont la responsabilité ne peut
se concevoir,

Pour ces raisons, la délégation des Philippines
votera contre I'amendement et, s'il est adopté, se
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of a State. Once that fact had been established,
the State concerned would have to punish the
offenders. The international responsibility of
States thus entailed practical results.

The Bolivian representative thought that the
joint Belgian and United Kingdom amendment
considerably improved article X. On the other
hand, the amendment submitted by the delegation
of Haiti seemed inconsistent with Article 34 of
the Statute of the Court.

The Bolivian delegation would therefore vote
against the Haitian amendment.

Mr. Frrzmavrice (United Kingdom), reply-
ing to the Canadian representative, said that the
responsibility envisaged by the joint Belgian and
‘United. Kingdom amendment was the interna-
tional responsibility of States following a violation
of the convention. That was civil responsibility,
not criminal responsibility.

The meeting rose at 5.55 pm.

HUNDRED AND FOURTH MEETING

Held at the Palais de Chaillot, Paris,
on Saturday, 13 November 1948, at 10.50 a.m.

Chairman: Mr. R. J. Arraro (Panama).

53. Continuation of the consideration
of the draft convention on genocide
[E/794] : report of the Economic
and Social Council [4/633]

APPOINTMENT OF A DRAFTING COMMITTEE

The CHAIRMAN proposed the appointment of
a drafting committee consisting of the following
members: Belgium, China, Cuba, Egypt, France,
Poland, Union of Soviet Socialist Republics,
United Kingdom, United States of America.

It was so agreed.
ArticLE X (continued)

Mr., Morozov (Union of Soviet Socialist Re-
publics) stated that the joint United Kingdom
and Belgian amendment [4/C.6/258] was not
acceptable to the USSR delegation because its
adoption would not prevent acts of genocide or
violations of the convention. The purpose of the
amendment seemed to be to prevent any country
from submitting to the Security Council or to the
General Assembly any complaint in regard to acts
of genocide, thereby preventing the United Na-
tions from taking quick action. The mass exter-
mination of a human group could not be called a
dispute between the parties to the convention
and therefore could not be within the province of
the International Court of Justice. Moreover, the
Court was not the competent body to consider
situations endangering the maintenance of inter-
national peace and security, since it did not have
the means to prevent acts of genocide.

The question under discussion was not the
criminal but the civil responsibility which provided
for damages for acts of genocide. The obligation
to provide for damages could exist only as a re-
sult of the admission of the offence by the State
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a été commis sur le territoire d'un Etat; ce point
fixé, I'Etat intéressé devra punir les coiipables,
La resporisabilité internationale des Etats en-
traine donc des conséquences pratiques.

Le représentant de la Bolivie estime gque
I'amendement commun de la Belgique et du
Royaume-Uni constitue une amélioration sensible
de l'article X. Par ailleurs, 'amendement proposé
par la délégation d’Haiti semble incompatible
avec 'Article 34 du Statut de la Cour.

Clest pourquoi la délégation bolivienne votera
contre 'amendement d’Haiti,

M. Firzmaurice (Royaume-Uni), répondant
au représentant du Canada, déclare que la respon-
sabilité envisagée dans 'amendement commun de
la Belgique et du Royaume-Uni est la responsa-
bilité internationale des Etats & la suite d'une
violation de la convention. Il s’agit 1A d'une
responsabilité civile et non pas d'une responsa-
bilité pénale.

La séance est levée 4 17 h. 55.

CENT-QUATRIEME SEANCE

Tenue au Palais de Chaillot, Paris,
le samedi, 13 novembre 1948, & 10 h. 50.

Président: M. R. J. ALraro (Panama),

53. Suite de Pexamen du projet de con-
vention sur le génocide [E/794]:
rapport du Conseil économique et
social [4/633]

NOMINATION D'UN COMITE DE REDACTION

Le PrESDENT propose la nomination d’un
comité de rédaction comprenant les Etats mem-
bres suivants: Belgique, Chine, Cuba, Egypte,
France, Pologne, Union des Républiques socia-
listes soviétiques, Royaume-Uni, Etats-Unis
d’Amérique.

1l en est ainsi décidé.

ARrTICLE X (suite)

M. Morozov (Union des Républiques socia-
listes soviétiques) déclare que la délégation de
'URSS ne peut accepter 'amendement commun
du Royaume-Uni et de la Belgique [4/C.6/258)
parce que son adoption n’empéchera pas les actes
de génocide ou lés violations de la conventiomn.
Le but de 'amendement semble étre d’empécher
un Etat de soumettre une plainte pour actes de
génocide au Conseil de sécurité ou & I"Assemblée
générale, empéchant ainsi I'Organisation des Na-
tions Unies de prendre rapidement les mesures
nécessaires. L'extermination en masse de collec-
tivités humaines ne peut pas étre considérée
comme un différend entre les parties 4 la con-
vention et ne peut donc étre du ressort de la
Cour internationale de Justice. Celle-ci, d'autre
part, n'est pas compétente pour examiner les
situations mettant en danger le maintien de la
paix et de la sécurité internationale, car elle ne
dispose pas des moyens nécessaires pour em-
pécher les actes de génocide.

La question qui est en discussion n’est pas la
responsabilité pénale, mais la responsabilité civile,
qui prévoit des réparations pour les actes de gé-
nocide. L'obligation de prévoir ces réparations

ne peut découler que de la reconnaissance de
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ensation would redress the wrong. The
1 would be rendered valueless if it were
terms which might allow criminals

ched in ¥ :
3,?111]0 committed acts of genocide to escape pun-

ishment by paying compensation,

or comp!
convent1o!

Mr, Raarar (LEgypt) _wished to reply to cer-
ain comments made un his statenient at the 103rd
meeting concerning the deletivn of the last part
of article X, ) ,

The Iranian representative hasd said that the
Jast part of article X should be delded; Mr
Raafat pointed out, however, that although no
imternational criminal court existed as yet, it
would be advisable not to preclude the possibitity
of establishing such @ court at a fater date, The
Committee, therefore, should not wdupt the Irantn
proposal [4/C.6 /217) for the deletion of the see-
ond part of article X,

Mr. Raafat requested that the juint amendment
of Belgium and the United Kingdom should be
divided into two parts ard vated upon sepurately.

Mr. Asporr (Iran), referring to the amend-
ment submitted by the representative of IHaiu
(103rd meeting), said that in his opinin it was
contrary to the terms of Article 34 of the St
of the International Court of Justice.

Turning to the question of the juint amendirent
submitted by Belgium and the United Kingdon,
Mr. Abdoh said that it would nut preclude the
possible intervention of other competent organs
of the United Nations, such as the Security Coun-
cl or the General Assembly, When a case of
genocide arose which was a threat to international
peace and security, Chapters V1 and VI of the
Charter might be applied. Article 30 of the Suat-
ute of the Court permitted the intervention of
that body in the cases referred to in the joint
amendment,

The Iranian representative felt that the amend-
ment did not clearly determine the eivil responsi-
bility of States with regard to the erime of geno-
cide; he would therefore appreciate a clarification
by the United Kingdom representative on various
points,

. When answering a question by the representas
tive of Canada, the United Kingdom representa-
tive had said (103rd meeting) that he envisaged
civil re.?onsihility in his amendment, In inter-
national law, a State asked for reparation of dam-
ages inflicted on its nationals v anather State;
but in the tase of genocide, it was a question of
ijuries inflicted on citizens by citizens of the
same State, Mr, Abdoh wondered how the civil
responsibility of the State would arise. Repari-
tions could be paid to a State when its citizens had
been the victims of an act of penocide in another
fate, but in some of the cases envisaged in the
Convention, it was difficult to determine which
Slate would have the right to damages.

havTeh:hzep‘resmwtiw of Iran W(_mld _:zlsu li’kq to
e views of the representative of the United
Wer§ nor? dqn the nature of the damages, if a State
as Signamrlrectly but indireetly concerned, merely
o e ¥ to the convention. If each State party
ot nvg;tuon were entitled to reparations,
4 provision would obviously lead to abuse.

ni aucune compensation ne saurait réparer le
d}»t:llxxagc causé, La convention serait sans valeur,
si elle €ait rédigée dans des termes qui permet-
traient aux criminels coupables d’actes de géno-
cide de se soustraire au chitiment en payant des
dommages-intéréts,

M. Raarar (Egypte) tient 3 répondre 2 cer-
tains commentaires sur la déclaration qu'il a faite
4 la 103w séance en ce qui concerne la sup-
pression de la derniére partie de Particle X.

Le représentant de 1'Iran a dit que la dernidre
partie de l'artide X doit étre supprimée; mais
M. Raafat fait observer que, bien qu'il n'existe
pas encore de tribunal pénal international, il se-
rait bon de ne pas exclure la possibilité den créer
un ultéricurement, La Commission ne devrait
done_pas adopter la proposition de I'Iran [A/
£.6,217} tendant A la suppression de la deuxiéme
partie de Tarticle X,

M. Raafat demande que 'amendement commun
de la Belgique et du Royaume-Uni soit divisé en
deux , barties qui  seront mises aux voix
separement,

M. Amport (Iran) déclare que I'amendement
du représentant d'Haiti (103'me séance) est, 3
son avis, incompatible avec les dispositions de
P'Article 34 du Statut de la Cour internationale
de Justice,

Passant & l'amendement commun de la Belgique
et du Royaume-Uni, M, Abdoh fait observer
qu'il n’exclurait pas l'intervention éventuelle d’au-
tres organismes compétents des Nations Unies,
tels que le Conseil de séeurité ou I'Assemblée
générale, S'il se produisait un cas de génocide
qui constitudt une menace & la paix et a la sé-
curité internationales, on pourrait avoir recours
aux Chapitres VI et VII de la Charte. Aux
termes de U'Article 36 de son Statut, la Cour
internationale de Justice est autorisée 3 s'occu-
per des cas mentionnés dans lamendement
commun,

Le représentant de I'Tran estime que Pamende-
ment ne définit pas clairement la responsabilité
civile des Etats en matiére de génocide; il serait
done reconnaissant au représentant du Royaume-
Uni de bien vouloir préciser un certain nombre
de points.

n réponse & une question du représentant du
Canada, le représentant du Royaume-Uni a dé-
claré (103¢me séance) que Ja responsabilité civile
était prévue dans son amendement, En droit
international, un Etat demande réparation pour
des dommages causés & ses ressortissants par un
autre Itat, mais, dans le cas du ‘génocide, il
s'agit de dommages causés & des citoyens d'un
Etat par d'autres citoyens du méme Etat;
M. Alxloh se demande done comment la responsa-
bilité civile de 'Etat sera établie, Un Etat peut
recevoir réparation lorsque ses nationaux ont été
victimes d'un acte de génocide commis dans un
autre Etat; toutefois, dans certains cas envisagés
dans la convention actuelle, M., Abdoh ne peut
parvenir 3 déterminer quel Etat aura droit 4 une
réparation, .

Le représentant de I'Iran voudrait également
connaitre l'opinion du représentant du Royaume-
Uni sur la nature des réparations dans le cas
d'un Etat qui serait intéressé, non pas, directe-
ment, mais indirectement, en tant que signataire
de la convention, Si chaque Etat partie 3 la

convention a droit 3 des réparations, il en ré-
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The International Court of Justice could not in-
flict fines and, furthermore, Mr, Abdoh wished to
know what would be the juridical basis for re-
ceiving such moneys.

Mr, Frrzmauvrice (United Xingdom) ex-
pressed surprise that certain delegations had ar-
gued that provision to refer acts of genocide to
the International Court of Justice might be a
hindrance to the punishment of the crime,

In reply to statements made by the representa-
tives of the USSR and Poland (103rd meeting),
he stated that reference to the International Court
could not prevent the submission of a case of
genocide to the Security Council if it threatened
international peace and security, The reference
of disputes as to the responsibility of States under
the convention, or as to the interpretation of the
convention, could not in any way affect the sub-
mission of cases to any of the competent organs
of the United Nations,

With regard to the questions put to him by the
representative of Iran, Mr. Fitzmaurice wished
to point out that he did not contemplate that a
case of cash reparations would arise. The cases
of reparation mentioned by the Iranian repre-
sentative did not occur in acts of genocide, be-
cause the offences were generally committed by
the State against its own nationals,

An argument which had been put forward in
the Committee was that to refer cases to the In-
ternational Court of Justice would be useless
because any action on its part would be taken
too late and would not repair injuries already

committed. The United Kingdom representative,

did not think that acts of genocide occurred sud-
denly; genocide was a process in which racial,
religious or political groups were gradually de-
stroyed. When it became clear that genocide was
being committed, any party to the convention
could refer the matter to the International Court
of Justice. Should the Court decide that a breach
of the convention had heen committed, it could
order punishment. In accordance with Article 94
of the Charter, Member States were legally bound
to comply with the decisions of the International
Court, Furthermore, Article 94, paragraph 2 of
the Charter provided that if a State failed to per-
form the obligations incumbent upon it under a
judgment rendered by the Court, the other patty
might have recourse to the Security Council.

The United Kingdom delegation had always
taken into account the enormous practical diffi-
culties of bringing rulers and heads of States to
justice, except perhaps at the end of a war. In
time of peace it was virtually impossible to exer-
cise any effective international or national juris-
diction over rulers or heads of States. For that
reason, the United Kingdom delegation had felt
that provision to refer acts of genocide to the
International Court of Justice, and the inclusion
of the idea of international responsibility of States
or Governments, was necessary for the establish-
ment of an effective convention on genocide.

Mr. Fitzmaurice accepted the amendment sub-
mitted by the representative of India (103rd
meeting ).

sultera naturellement des abus, La Cour interna-
tionale de Justice ne peut pas infliger d’amendes;
deplus, M. Abdoh voudrait savoir sur quel prin-
cipe de droit on se baserait pour percevoir ces
amendes en espéces.

M. Frrzmaurice (Royaume-Uni) est surpris
que certaines délégations prétendent que le fait
de saisir Ja Cour internationale de Justice d’actes
de génocide risquerait de faire obstacle a la
répression de ce crime,

En réponse aux déclarations des représentants
de 'URSS et de la Pologne (103'me séance),
M. Fitzmaurice déclare que le fait de soumettre
a la Cour internationale de Justice une affaire de
génocide ne saurait empécher que le Comseil de
sécurité n'en soit également saisi au cas ofl la
paix et la sécurité internationales se trouveraient
menacées. Le fait de soumettre & la Cour les
différends relatifs & la responsabilité des Etats
aux termes de la convention, ou i 'interprétation
de la convention, ne saurait empécher le renvoi
des cas de génocide devant 'un des organes com-
pétents des Nations Unies.

En réponse aux questions posées par le repré-
sentant de 'Iran, M. Fitzmaurice tient & préciser
qu'il n’envisage pas des réparations en espéces,
Les cas de réparation auxquels le représentant
de I'Iran a fait allusion ne peuvent se présenter
lorsqu’il s’agit du génocide, étant donné que, en
général, les crimes sont commis par 'Etat contre
ses propres nationaux.

On a souvent prétendu 3 la Commission qu'il
serait inutile de soumettre les cas de génocide
3 la Cour internationale de Justice, car celle-ci
agirait trop tard et ne pourrait réparer les torts
déja causés. Le représentant du Royaume-Uni
ne pense pas que les actes de génocide se pro-
duisent subitement: le génocide est la destruction
progressive de groupes raciaux, religieux ou
politiques. S'1l se précise qu'un génocide est en
voie de perpétration, toute partie a la convention
peut en saisir la Cour internationale de Justice.
Si celle-ci décide qu'une violation de la conven-
tion a été commise, elle pourra infliger une peine.
Conformément 3 I'Article 94 de Ja Charte, les
Etats Membres sont 1également tenus de se con-
former aux décisions de la Cour internationale.
En ottre, le paragraphe 2 de cet Article 94 pré-
voit que si un Etat ne satisfait pas aux obliga-
tions qui lui incombent en vertu d’un arrét rendu
par la Cour, l'autre partie peut recourir au Con-
seil de sécurité.

La délégation du Royaume-Uni a toujours tenu
compte du fait que, du point de vue pratique,
il est extrémement difficile de traduire en justice
des gouvernants et des chefs d’Etat, sauf peut-
étre a la suite d'une guerre. En temps de paix,
il est pratiquement impossible d’exercer une juri-
diction internationale ou nationale efficace sur
des gouvernants ou des chefs d’Etat. C’est pour-
quoi la délégation du Royaume-Uni a considéré
qu'il était indispensable, pour établir une conven-
tion efficace sur le génocide, de prévoir que les
actes de génocide seront soumis 4 la Cour inter-
nationale de Justice, et d’introduire la notion de
la responsabilité internationale des Etats ou des
gouvernements.

M. Fitzmaurice accepte 'amendement soumis
par le représentant de 'Inde (103%me séance).
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to punish crimes of genocide committed on their
own territories,

Mr. KaeckenBeeck (Belgium) said he had
previously given his views on the question of
universal punishment. He wished to draw the
Committee’s attention to two points to which too
little prominence had been given. The first was
that if a national court proved to be ineffective,
the joint amendment submitted by the United
Kingdom and Belgium [4/C.6/258] to article
X would offer a better remedy than that offered
by the application of universal punishment; the
second was that it was doubtiul whether the
preparation of the convention on genocide was a
proper occasion to attempt to introduce theoretical
improvements into penal law.

The dangers pointed out by several delega-
tions should not go unheeded; the Belgian dele-
gation, therefore, anxious to keep the practical
aspects of the question in view, would vote against
the Iranian amendment, whatever its form.

Mr. Aspor (Iran) was in favour of the amend-
ment to article X submitted by the United King-
dom and Belgium, but thought that its scope of
application was not the same as that of his own
amendment. The intention of the joint amend-
ment was to provide for the censure of any State
failing to discharge its international obligations,
whereas his own was designed to secure the pun-
ishment of individuals. As the Iranian delegation
~ was prepared to exclude rulers from the scope
of universal punishment, its amendment did not
rule out the joint amendment ; the two were com-
plementary.

Mr. Abdoh requested that the principle of
universal punishment should be put to the vote,
on the understanding that the text of the Iranian
amendment might be subject to revision by the
drafting committee with a view to incorporating
therein the various amendments agreed to by his
delegation.

The CrAIRMAN pointed out that the principle
of universal punishment had not been submitted
to the Committee for its consideration and that
the discussion had covered only the text submitted
by the Iranian delegation. The vote should there-
fore be taken on that text, although it might, of
course, undergo drafting changes if it were
adopted. ;

The Iranian amendment was rejected by 29
votes to 6, with 10 abstentions.

Mr. Sunparam (India) said he shared en- |

tirely the Iranian delegation’s desire for the ap-
plication of the principle of universal punishment;
but he had not been able to vote for the amend-
ment in the form in which it had been submitted
as it could have lent itself too easily to abuse; he
had therefore abstained from voting.

The CmairMAN called upon the members of
the Committee to take a decision on the text of
article VII proposed by the Ad Hoc Committee,
as amended by the deletion of the words “or by
a competent international tribunal” (98th meet-
ing).

Mr. -Manini v Rios (Uruguay) enquired
whether article VII as amended meant that juris-
diction would be vested exclusively in the courts
of States on whose territories crimes of genocide
were committed.

S

A6

Etats l'obligation de punir les crimes de génocide
commis sur leur territoire.

M. KaeckeENsEECK (Belgique) rappelle qu’il a
déja exprimé son opinion sur la question de la
répression universelle, Il tient & attirer I'attention
de la Commission sur deux points qui n’ont pas
été suffisamment mis en relief: le premier est
que si la juridiction nationale s'avére inefficace,
on trouvera dans I'amendement a l'article X pré-
senté par le Royaume-Uni et la Belgique
[A/C.6/258] un reméde plus utile que celui
qu’offre l'application de la répression universelle;
le deuxiéme est qu’on peut se demander si I’élabo-
ration de la convention sur le génocide est une
occasion propice pour tenter de faire faire des
progrés théoriques au droit pénal.

Il ne serait pas sage d’ignorer les dangers si-
gnalés par plusieurs délégations; c’est pourquot,
afin de tenir compte des aspects pratiques de la
question, la délégation belge votera contre I'amen-
dement de I'Iran, quelle qu’en soit la forme.

M. Aspom (Iran) approuve l'amendement &
Particle X proposé par le Royaume-Uni et la
Belgique, mais il lui semble que son domaine
d’application n’est pas le méme que celui de
l'amendement de I'Iran; en effet, le premier a
pour objet d’assurer une certaine condamnation
de PEtat qui ne remplirait pas ses obligations
internationales, tandis que le deuxiéme a en vue
une répression pénale s’exercant contre les in-
dividus. Etant donné que la délégation de I'Iran
est disposée a exclure les gouverrants de la ré-
pression universelle, son amend-ment n'exclut
pas lautre: ces detix amendeme:s se complétent.

M. Abdoh demande qu'on mette aux voix le
principe de la répression universelle, quitte 4 faire
modifier le texte méme de 'amendement de I'Iran
par le comité de rédaction pour y incorporer les
divers amendements acceptés par sa délégation.

Le PrESIDENT fait observer que le principe de
la répression universelle n’a pas été mis en dis-
cussion et que les débats n’ont porté que sur le
texte présenté par la délégation de P'Iran; en
conséquence, c'est ce texte qui doit étre mis aux
voix, étant bien entendu que des modifications de
rédaction pourront lui étre apportées, s'il est
adopté.

Par 29 woix contre 6, avec 10 abstentions,
Pamendement de U'lran est rejeté.

M. SunparaM (Inde) déclare qu'il approuve
entiérement le désir de la délégation de I'Iran de .
voir appliquer le principe de la répression uni-
verselle ; toutefois, la forme dans laquelle 'amen-
dement a été présenté ne lui a pas permis de se
prononcer en sa faveur; il laisse trop de dangers
d’abus; c’est pourquoi il s’est abstenu.

Le PRESIDENT invite les membres de la Com-
mission 3 se prononcer sur le texte de l'article
VII proposé par le Comité spécial, tel qu'il a été
amendé par la suppression des mots “ou devant
un tribunal international compétent” (98me
séance).

M. MawniNt v Rios (Uruguay) demande si
larticle VII amendé signifie que la compétence
appartiendra exclusivement aux tribunaux des
Etats sur les territoires desquels les crimes de
génocide auront été commis.
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; be wondered whether the provisions of article

|
|

'

IV, sub-paragraph (b), dealing with conspiracy
to commit genocide, did not present the same
difficulties for his Government.

The Polish delegation urged the inclusion of
the article proposed by the USSR delegation in
the convention because, in its opinion, the ex-
tremely dangerous nature of the crime of genocide
made it imperative. In order to prevent a repe-
tition of the crimes committed during the past
twenty years, the organizations referred to in the
article in question had to be declared illegal.

Mr, Pirez Perozo (Venezuela) pointed out
that the Committee’s task was not to draw up a
penal code but to draft an international conven-
tion listing the acts which constituted genocide,
and leaving it for each Government, party to the
convention, to determine, in accordance with its
sovereign rights, the punishment to be meted out
to persons guilty of those acts, The Soviet Union
proposal for the disbandment of organizations
fostering genocide amounted to a specification, in
the convention, of the punishment to be applied
in a given case,

The Venezuelan: delegation was of the opinion
that the convention should not lay down the pun-
ishment to be meted out to those guilty, of com-
mitting genocide, for the right to prescribe such
penalties belonged to the legislature of each coun-
try, which would exercise it in conformity with
the country’s general juridical principles.

Under the provisions of article VI of the con-
vention, the signatories undertook to apply effec-
tive punitive measures to those committing geno-
cide. In the opinion of the Venezuelan delegation,
it would not be advisable to go beyond these pro-
visions and Governments should be left free to
determine for themselves what punishments must
be applied.

Mr. Raarat (Egypt) noted that the USSR
proposal was directly based on the idea contained
in the text of article XI, of the draft convention
prepared by the Secretary-General [E /447], which
provided for the disbanding of any group or
organization which had participated in any act of
genocide mentioned in articles I, IT and III. That
idea had been taken up again in the 4Ad Hoc
Committee by the Polish delegation! with the
substantial change that in the new version a single
act of genocide was sufficient to cause the dis-
banding of the organization.

That same principle reappeared in the Soviet
Union proposal in a still more dangerous form,
for the disbanding of the organization no longer
depended on the juridically established fact of
participation in the crime, but on two conditions:
incitement to racial, national or religious hatred
and incitement to the commission of genocide,
these two conditions being required to exist con-
currently, as indicated by the word et in the
French text.?

The first condition was allied with the concept
of propaganda for genocide, a concept which had

*See Official Records of the Ecomomic and Social
Council, third year, seventh session, supplement No. 6,
page 14, .

*In the English text the word is “or”.
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Gouvernement, Il y a lieu de se demander si les
dispositions de l'alinéa &) de l'article IV, con-
cernant I'entente en vue de l'accomplissement du
génocide, ne présentent pas le méme inconvénient
pour le Royaume-Uni.

Si la délégation de la Pologne insiste pour faire
figurer dans la convention l'article proposé par la
délégation de 'URSS, c'est parce qu’elle estime
que le caractére particuliérement dangereux du
crime de génocide l'exige. Pour prévenir le re-
nouvellement des crimes commis au cours des
vingt derniéres années, il faut déclarer illégales
les associations du genre de celles que vise 'article
en question.

M. Pérez Perozo (Venezuela) fait remarquer
que la tiche de la Commission ne consiste pas i
rédiger un code pénal, mais bien a élaborer une
convention internationale énumérant les actes qui
constituent le génocide, en laissant a chaque Etat
partie & la convention le soin d’établir, dans
Pexercice de ses droits souverains, les peines 3
appliquer aux personnes qui se rendraient cou-
pables de tels actes. Or, la proposition de I'Union
soviétique, qui prévoit la dissolution des organisa-
tions incitant au génocide, équivaut 3 fixer dans
la convention la peine a appliquer dans un cas
déterminé,

La délégation du Venezuela est d’avis que la
convention ne devrait pas prévoir de peines pour
punir les coupables d’actes de génocide, car le
droit de fixer ces peines appartient au législateur
de chaque Etat, qui s’en acquittera en s’inspirant
des principes généraux de droit en vigueur dans
son pays.

Aux termes de l'article VI de la convention,
les Etats signataires s’engagent a prévoir des
sanctions pénales efficaces frappant les auteurs
d’actes de génocide; la délégation du Venezuela
estime qu’il ne convient pas d’aller au deld de ces
dispositions et qu’il faut laisser ces Etats libres
de déterminer eux-mémes les peines & appliquer.

M. Raarar (Egypte) constate que la proposi-
tion de I'URSS est directement inspirée de I'idée
contenue dans le texte de larticle XI du projet
du Secrétaire général [E/447], qui prévoyait
Pobligation de dissoudre les groupes ou associa-
tions qui auraient participé 3 la cominission des
faits de génocide visés 4 I'article premier et aux
articles I, IT et III. Cet article fut repris par la
délégation polonaise devant le Comité spécial’,
mais avec une modification importante, car, dans
cette nouvelle version, il suffisait que les organisa-
tions afent participé 3 un seul acte de génocide
pour encourir la dissolution.

C'est le méme principe que l'on retrouve dans
la proposition de I'Union soviétique, sous une
forme encore plus dangereuse, car la dissolution
ne dépend plus du fait judiciairement constaté de
la participation au crime, mais de deux conditions,
dont I'une est d’avoir attisé les haines raciales,
nationales ou religieuses et l'autre d’avoir poussé
3 l'accomplissement du génocide, ces detux condi-
tions devant étre réunies, ce qui résulte de
I'emploi du mot “et”.

La premiére condition reléve de la propagande
en vue du génocide, dont la notion a été reconnue

*Voir les Pr(‘cés—zlev:bg(wx aﬁ'ia:el:' du Conseil -éco-
nomique et °sm:ml, troisiéme année, septiéme session,
supplément n° 6, page 14.
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UN GA, Sixth Committee, 133" meeting (2 December 1948), UN Doc.
A/C.6/SR.133

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/NL4/802/30/pdf/NL480230.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/NL4/802/31/pdf/NL480231.pdf?OpenElement

Taken from:

United Nations, Official records of the Third Session of the General Assembly,
Part I, Legal Questions: Sixth Committee: Summary records of meetings, 21
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English and French version of the full document available at:

https://digitallibrary.un.org/record/698144?In=en
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The CHAIRMAN put to the vote draft resolution
II1, as submitted by the Drafting Committee
[4/C.6,/289].

The draft resolution was adopted by 29 wotes
to nome, with 7 abstentions.!

Mr. Quiyano (Argentina) asked whether it
would be possible for the Secretariat to provide a
Spanish version of the convention.

Mr. KerNo (Assistant Secretary-General in
charge of the Legal Department) stated that copies
of the convention would be distributed as soon as
possible in the five official languages.

A question had also heen raised as to whether
it would be possible to proceed to the signing of
the convention at the current session of the Gen-
eral Assembly. After making enquiries on the
subject, he had found that it might be possible to
do so. In view of the short time available, how-
ever, it would not be possible to have the conven-
tion printed; typewritten copies in four of the
official languages and a calligraphic copy in Chi-
nese could, he thought, be provided.

Mr. Kerno drew attention to the fact that be-
fore a representative could sign the convention on
behalf of his Government, he had to have full
powers to do so. For those representatives who
had not already been accredited with full powers,
he stated that it had been the practice for the
Secretary-General to accept as credentials confer-
ring provisional full powers a telegram signed by
the Head or the Foreign Minister of the State con-
cerned and followed by a confirmatory letter. He
would remind representatives that they themselves
would have to take the necessary steps in the
matter.

The meeting rose at 6 p.m.

HUNDRED AND THIRTY-THIRD
MEETING

Held at the Padlais de Chaillot, Paris,
on Thursday, 2 December 1948, at 11 am.

Chairman: Mr. R. J. ALraro (Panama).

86, Continuation of the discussion on
the draft convention on genocide
[E/794]: report of the Economic
and Social Council [4/633]

TEXT SUBMITTED BY THE DRAFTING COMMITTEE

The CuARMAN invited those members of the
Committee who so desired to explain their vote
on draft resolution I and on the annexed draft
convention for the prevention and punishment of
the crime of genocide submitted by the Drafting
Comtnittee [4/C.6/289].

He reminded the meeting that, in accordance
with the rule adopted by the Committee (81st
meeting), speeches should be limited to five min-
utes; and he asked the delegations concerned to
confine their remarks to an explanation of their
vote.

*The texts of the three draft resolutions and of the
draft convention, as adopted by the Committee, are con-
tained in document A/C.6/289/Rev.l.
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Le PrRESIDENT met aux voix le projet de ré-
solution III présenté par le Comité de rédaction
[4/C.6/289].

Pfl’r 29 woix contre z2éro, avec 7 abstentions, le
projet de résolution est adopté.*

M. Quiyano (Argentine) demande au Secré-
tariat §'il lui serait possible de fournir un texte
espagnol de la convention.

M. KrrNno (Secrétaire général adjoint chargé
du Département juridique) répond que I'on distri-
buera aussitdt que possible des exemplaires de
la convention rédigée dans les cing langues
officielles,

On s’est demandé également si lon pourrait
procéder 4 la signature de la convention au cours
de la présente session de I'’Assemblée générale.
Renseignements pris, le Secrétaire général adjoint
pense que ce sera possible. Mais, en raison du
peu de temps dont on dispose, on ne pourra pas
avoir la convention imprimée. M. Kerno pense
que le Secrétariat potrra fournir des exemplaires
dactylographiés dans quatre des cing langues offi-
cielles, ainsi qu'un exemplaire calligraphié en
chinois. :

M. Kerno fait observer que, pour signer la
convention pour le compte de leurs Gouverne-
ments, les représentants doivent avoir pleins pou-
voirs & cet effet. Pour les représentants qui ne
sont pas encore accrédités avec pleins pouvoirs,
M. Kerno indigite que le Secrétaire général a
pris pour habitude de tenir pour valable, comme
document conférant provisoirement les pleins
pouvoirs, un télégramme signé du chef de ’Etat
intéressé ou de son Ministre des affaires
étrangéres et suivi d'une lettre de confirmation.
Le Secrétaire général adjoint tient & rappeler
aux représentants qu'ils ont, en la matiere, &
prendre eux-mémes les dispositions nécessaires.

TLa séance est levée 3 18 heures.

CENT-TRENTE-TROISIEME SEANCE

Tenue au Palais de Chaillot, Paris,
le jeudi 2 décembre 1948, & 11 heurcs.

Président: M. R. J. Avraro (Panama), . v

86. Suite de ’examen du projet de con-
vention sur le génocide [E/794]:
rapport du Conseil économique et
social [4/633]

TEXTE S0UMIS PAR LE COMITE DE REDACTION

Le PrESIDENT invite les membres de la Com-
mission qui le désirent & expliquer leur vote sur
le projet de résolution I et sur le projet de con-
vention pour la prévention et la répression .du
crime de génocide y annexé, soumis par le Co-
mité de rédaction [4/C.6/289]. :

11 rappelle que les interventions ne doivent pas
dépasser cinq minutes, conformément i la régle
adoptée par la Commission (81%me séance), et
il prie les délégations intéressées de se borner &
exposer les raisons qui les ont poussées 4 sé pro-
noncer comme elles 'on fait. o

*Le texte des trois projets de résolution et du projet
de convention, tel qu'il a été adopté par la Commission,
figure au document A/C.6/289/Rev.1.
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Mr. Morozov (Union of Soviet Socialist Re-
publics) explained that his delegation had ab-
stained from voting on the draft convention be-
cause that draft omitted a number of points which
the USSR wished to see included, He stated, in
that connexion, that his delegation wished to sub-
mit several amendments to the draft when it came
up for debate at a plenary meeting of the General
Assembly.

Mr. Gross (United States of America) said
his delegation had voted for the resolution and
the annexed draft convention on genocide for the
same reasons as those which had led his delegation
to give most fervent support, from the very be-
ginning, to the work of preparing an international
convention for the prevention and punishment of
that odious crime. He hoped that the convention
could be signed during the third session of the
General Assembly.

Mr. Gross did not deny that his delegation was
deeply disturbed by the fact that the draft con-
vention had not received the unanimous approval
of the Sixth Committee. Mr, Morozov’s statement
that the Soviet Union delegation would propose
amendments to the draft convention during the
discussion in the plenary session of the Assembly
served merely to increase the anxiety felt by the
United States delegation, which had always been
of the opinion that motions for a reconsideration
of questions on which the Committee had al-
ready taken a decision should be submitted to the
Committee itself. The United States delegation
was therefore obliged to regard the attitude of the
USSR delegation as an attempt to frustrate the
painstaking and diligent work of the Sixth Com-
mittee.

The United States delegation had spared no
effort to obtain unanimous approval for the con-
vention on genocide. It was for that reason that
it had agreed to the omission of political groups
among the groups to be protected by the conven-
tion; and the abstention of the Soviet Union and
certain other States when the vote was taken
(128th meeting) had come as a surprise. Mr.
Gross hoped that all the members of the Commit-
tee would unite their efforts to ensure that the
convention, which no one considered perfect, but
which nevertheless represented the best possible
compromise, would receive the unanimous ap-
proval of all the Members of the United Nations,

Finally, the United States representative made
the following observations on certain provisions of
the convention,

Article IX stipulated that disputes between the
contracting parties relating to the interpreation,
application or fulfilment of the convention “in-
cluding those relating to the responsibility of a
State for genacide or any of the other acts men-
tioned in article III” should be submitted to the
International Court of Justice. If the words “re-
sponsibility of a State” were taken in their tradi-
tional meaning of responsibility towards another
State for damages inflicted, in violation of the
principles of international law, to the subjects of
't‘hq plaintiff _State; and if, similarly, the words

disputes . .". relating to the . . . fulfilment” re-
ferred to disputes concerning the interests of
subjects of the plaintiff State, then those words
would give rise to no objection. But if, on the

M. Morozov (Union des Républiques socia-
listes soviétiques) explique que sa délégation gest
abstenue de prendre part au vote sur le projet
de convention parce que ce projet ne contient
pas un certain nombre d'éléments que I'URSS
aurait voulu y voir figurer. Il signale & ce propos
que sa délégation entend présenter des amende-
ments & ce projet, lors du débat en séance plé-
niére de I'Assemblée générale.

M. Gross (Etats-Unis d’Amérique) déclare
que sa délégation a voté en faveur de la résolu-
tion contenant en annexe le projet de convention
sur le génocide pour les raisons mémes qui l'ont
poussée & donner, dés le début, son appui le
plus chaleureux A l'initiative d’élaborer une con-
vention internationale pour prévenir et réprimer
ce crime odieux. Il espére que la convention pour-
ra étre signée au cours de la troisiéme session
de 'Assemblée générale.

M. Gross ne cache pas que sa délégation est
vivement préoccupée par le fait que le projet de
convention n’a pas fait l'objet d'une approbation
unanime au sein de la Sixiéme Commission. La
déclaration de M. Morozov, selon laquelle la
délégation de PUnion soviétique proposera des
amendements au projet de convention au cours
du débat en séance pléniére de I’Assemblée, ne
fait qu'ajouter aux inquiétudes ressenties par la
délégation des Etats-Unis qui avait toujours
pensé que les motions tendant & obtenir un nou-
vel examen des questions sur lesquelles la Com-
mission s’est déja prononcée seraient présentées
4 la Commission elle-méme. La délégation des
Etats-Unis se voit obligée d’interpréter l'attitude
de la délégation de 'URSS comme une tentative
pour faire échec aux travaux assidus et laborieux
de la Sixiéme Commission.

La délégation des Etats-Unis n'a épargné au-
cun effort pour assurer 4 la convention sur le
génocide une approbation unanime, Clest ainsi
qu'elle a renoncé A faire figurer les groupes poli-
tiques parmi les groupes protégés par la conven-
tion et elle n'a pas manqué d’étre surprise par
I'abstention de I'Union soviétique et de certains
autres Itats lors du vote sur cette question
(128me géance). M. Gross exprime lespoir que
tous les membres de la Commission joindront
leurs efforts pour que cette convention, qui n'est
parfaite aux yeux de personne mais qui constitue
néanmoins le meilleur compromis auquel on
puisse aboutir, obtienne 'approbation unanime de
tous les Etats Membres de 1'Organisation des
Nations Unies.

Enfin, le représentant des Etats-Unis formule
les observations suivantes sur certaines disposi-
tions de la convention.

L/article IX prévoit que les différends entre
les parties contractantes, relatifs 4 I'interprétation,
:23 I’applice}tion ou a 'exécution de la convention,

y compris ceux relatifs 4 la responsabilité d'un
Etat en matidre de génocide ou de I'un quel-
conque des autres actes énumérés 3 larticle I1I”
seront soumis a la Cour internationale de Justice.
Si les mots “responsabilité d’un Etat” sont pris
dans leur acception traditionnelle de responsa-
bilité envers un autre Etat pour dommages causés,
en violation des principes de droit international,
a des ressortissants de I'Etat demandeur, et, de
meéme, si les mots “différends . . . relatifs. .. 4
P'exécution™ désignent les différends mettant en

‘jeu des intéréts de ressortissants de I'Etat de-

mandeur, ces mots ne rencontreraient aucune
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other hand, the expression “responsibility of a
State” were not used in the traditional meamng,
and if it signified that a State could be sued for
damages in respect of injury inflicted by it on its
own subjects, then there would be serious objec-
tions to that provision; and the United States
Government would have reservations to make
about that interpretation of the phrase.

With regard to article VII, relating to extra-
dition, the United States representative declared
that, until the United States Congress had passed
the legislative measures necessary to bring the con-
vention into force, the United States Government
could not hand over any person accused of a
crime by virtue of which he was not already liable
to extradition under the terms of the existing
laws. Moreover, the provisions of the United
States Constitution relating to the non-retro-
activity of laws were such as to prevent the
United States Government from extraditing any
person accused of a crime committed before the
promulgation of the law defining that new crime.

Mr, Liraver (Poland) speaking on a point of
order, asked the Chairman if it was permissible
for delegations, when explaining their vote, to
criticize the vote of other delegations.

Mr. Morozov (Union of Soviet Socialist Re-
publics) pointed out that the United States rep-
tresentative had acted contrary to the rules of pro-
cedure in criticizing the attitude of the USSR
delegation and giving it a tendentious interpreta-
tion, when explaining his own delegation’s vote.

Mr. Morozov, while protesting against that
interpretation, stressed the fact that his delega-
tion’s sole purpose in proposing amendments to
the draft convention was to improve the text of
that convention, and to make it a more effective
instrument for the prevention and punishment
of genocide.

The representative of the Soviet Union asked
the Chairman to draw the attention of the mem-
bers of the Committee to the fact that, when ex-
plaining their votes, they should limit themselyes
to explaining the reasons for their own vote,
without embarking on criticism of the attitude of
other delegations. Otherwise those who spoke first
would be at a disadvantage with regard to the
speakers who followed them and would be obliged
to speak a second time.

The CrAIRMAN recalled that at the beginning
of the meeting, he had told the members of the
Committee that they should make their state-
ments as concise and relevant as possible; he
hoped they would comply with his recommenda-
tions.

Mr. e MarcrENA Dusarric (Dominican Re-
public) explained that the fact that he had voted
in favour of the draft convention in no way
implied that the delegation of the Dominican
Republic repudiated the reservations it had ex-
pressed during the discussion of the draft, par-
ticularly with regard to the articles against which
it had voted.

Mr. Sunparay (India) said his delegation had
voted in favour of resolution I and the draft con-
vention although that draft contained one or two
unsatisfactory features. His Government, how-
ever, reserved its position with regard to articles

objection. Mais si l'expression “responsabilité
d'un Etat” n’est pas employée dans son sens tra-
ditionnel et si elle signifie qu'un Etat peut étre
tenu 4 des dommages-intéréts pour le pré-
judice causé par lui & ses propres ressortissants,
il y a de sérieuses objections 2 élever contre cette
disposition et le Gouvernement des Etats-Unis
formule des réserves quant 3 cette interprétation,

En ce qui concerne larticle VII, relatif 3
Pextradition, le représentant des Etats-Unis dé-
clare que tant que le Congrés des Etats-Unis
n'aura pas pris les mesures 1égislatives nécessaires
pour mettre la convention i exécution, le Gou-
vernement des Etats-Unis ne pourra pas livrer
une personne accusée d’un crime pour lequel elle
ne serait déjd sujette & extradition aux termes
des lois existantes, De plus, les dispositions de
la Constitution des Etats-Unis relatives 4 la non-
rétroactivité des lois empécheraient le Gouverne-
ment des Etats-Unis d’accorder I'extradition de
toute personne accusée d'avoir commis un crime
antérieurement 3 la promulgation de la loi dé-
finissant le nouveau crime.

M. Lrraugr (Pologne), soulevant une motion
d’ordre, demande au Président s'il est permis
aux délégations, lorsqu'elles expliquent leur vote,
de critiquer celui des autres délégations.

M. Morozov (Union des Républiques socia-
listes soviétiques) fait remarquer que c'est en
violation du réglement intérieur que le repré-
sentant des Ftats-Unis, au cours des explications
qu'il a fournies sur le vote de sa délégation, a
critiqué P'attitude de la délégation de 'URSS et
en a donné une interprétation tendancieuse.

M. Morozov, tout en protestant contre une telle
interprétation, souligne qu'en proposant des
amendements au projet de convention, sa délé-
gation ne vise 4 rien d'autre qu'd améliorer le
texte de ce projet, en vue de rendre la convention
plus efficace pour prévenir et réprimer le
génocide.

Le représentant de I'Union soviétique demande
au Président d’attirer Uattention des membres de
la Commission sur le fait qu'il convient, dans les
explications de vote, de se limiter & exposer les
raisons qui ont motivé le vote, sans critiquer
Pattitude des autres délégations. Autrement, ceux
qui parlent les premiers se trouveraient dans une
position désavantageuse par rapport aux orateurs
qui suivent et ils seraient obligés de prendre la
parole & nouveau.

" Le PresmENT rappelle qu'il 2 déja souligné, au
début de la séance, la nécessité pour les membres
de la Commission de rendre leurs déclarations
aussi précises et aussi concises que possible et il
espére qu'ils ne manqueront pas de se conformer
4 ses recommandations.

M. pe Marcuena Dujarric (République
Dominicaine) tient a préciser que son vote en
faveur du projet de convention n'implique nulle-
ment l'abandon des vues et des réserves expri-
mées par la délégation de la République Domini-
caine au cours de la discussion de ce projet,
notamment en ce qui concerne les articles contre -
lesquels elle s'est prononcée.

M. Sunparam (Inde) dit que sa délégation a
voté en faveur de la résolution I et du projet
de convention, bien que ce projet contienne un
ou deux éléments peu satisfaisants. Il réserve
toutefois Pattitude de son Gouvernement & P'égard
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Third Session
SIXTH COMMITTEE

GENOCIDE: DRAFT CONVENTION AND REPORT OF THE ECONOMIC AND -
SOCIAL €OUNCIL (E/79%4) '

»

Draft resolation proposed by theé Sixth Committes

THE GENERAL ASSEMBLY :
APPROVES the annexed Convention on the prevention and punishment of
the crime of genocide and submits it for signature and ratification or

accepsion in accordance with its Article XI.
" ANNEX

CONVENTION ON THE PREVENTION .ND PUNISEMENT OF THE CRIME.
~ OF GENOCIDE )

THE CONTRACTING P/RTIES,
CONSIDERING that the Genersl Lssembl, of the United Naetions in dts
resolntion 96 (I) dated'll December 1945 declersd that genocide is a
\orime under international law, contrary to the spirit and aims of the
bUnlted Nations and oondemned b, the civilized world;

RECOGNIZING that 2t all periode of history genocide hes inflicted
great losses on humanity, and

BEIMG CONVINCED that, in order to liberate mankind from such an
odious scourge, international co operation is required;
HEREBY AGREE AS FOLLOWS:

S ARTICLE I »
The Contracting Parties confirm that genocide, whether committed
in time of peace™er in time of war, ig a cyime under international law

- which they undérteke to prevent and to punish.

VAN T 140 ]
3 s A
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ARTICLE II -
In the present Convention genocide means any of the following g

i;tcormnit’c.ed with intent to destroy, in whole or in part, a national,
ethnical, racial or religlous group, &8 such:

'_(a) Killing members of the group;

(-b)’ fausing serious bodily or mental harm to members of the Broup,
- (¢) Deliberately inflicting on the group conditions of life.
‘ calculated to bring about 1ts physicael destruction in whole

or in part;
‘d) Imposing wecsurcs intended:tc prevent births within the. groupt
(e) Forcidbly trensferring children of the group to another group,
. ARTIOLE IIT

The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide; )

(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genogide;

(e)

Complicity in genocide.

‘ ARTICLE IV
Porsons committing genocide or any of the other acts enumerated in
~Article III shall be punished, whether they are rulers, public officiels"
“or private individuals.

ARTICLE V
.. The Contracting Parties undertake to enact, in accordence with their
‘respective Constitutions, the necessary legislation to give offect o the
provieions of' the present Convention and, in particular, to provide :
_effective penalties for persons guilty of genocids or eny of the other -
acts enunerated in Article IIT, .

ARTICLE VI
Persons charged with genocide or with any of the other acte enumarata
3f in Article IIT shell be brought to triel before the competent’ courte ofy
| the State in the territory of which the act wes committed, or before the.
" nternational venal trivunal which shall be competent with rospect 0

.:thoee Contrﬂéting“%rties that have recognized its Jurisdiction.
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United Nations Office of Public Information, The Crime of Genocide: A
United Nations convention is aimed at preventing destruction of groups and at
punishing those responsible (5" edn., 1959)

Available at:

https://stars.library.uctf.edu/prism/603
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tories, Great Britain emphasized that constitutionally it could not
commit its dependent territories. These territories may have to pass the
legislation in order to apply the provisions and, however likely this
may be, Great Britain could not commit them automatically.

On “cultural genocide” in the definition of the crime, China, Haiti,
Lebanon, Liberia, Pakistan, the Philippines, Saudi Arabia and Syria
voted for the U.S.S.R. amendment, in addition to the Ukrainian S.S.R.,
Yugoslavia, the Byelorussian S.S.R., Czechoslovakia and Poland, who
voted for all the U.S.S.R. amendments. The majority agreed, of course,
that crimes like the destruction of churches, schools and libraries, or
other measures of cultural extermination, were barbarous but, they
felt, protection of these rights belong to the field of human rights.
To extend the Genocide Convention to cover such crimes, they felt,
would weaken the purpose for which the Convention is designed:
namely, to prevent and punish physical destruction of specific human
groups. '

Venezuela proposed a modification to the effect that the systematic
destruction of the religious edifices, schools and libraries of a group
should be included in the definition but withdrew the amendment.

After the U.S.S.R. amendments were put to vote and defeated, rep-
resentative A. P. Morozov restated his country’s position. He then
added: “The fault which I have mentioned in the present draft con-
vention undoubtedly diminishes its effectiveness. Since, however, the
convention does provide for the condemnation of genocide, since it
appeals to all countries to fight the crime of genocide—which so far has
remained unpunished only too frequently — the U.S.S.R. delegation
will vote in favor of the draft convention as submitted.”

Numerous other concessions in favor of securing unanimity were
made by a number of countries in the course of two years of study and
debate and drafting. The United States, for example, gave up its
earlier insistence on the inclusion of “political” groups in the defi-
nition. Brazil opposed the idea of international penal jurisdiction as
“too vague and idealistic.”” On the other hand, France desired not
only to include the principle of an international penal court but also
detailed ideas on the functions of such a court. Indeed, at an earlier
stage, the United Kingdom held the view that the whole idea of a
workable Convention on the subject was unrealistic. It also anticipated
certain legal difficulties with respect to amending its criminal law.
But, through patient debate, which, as Dr. Gilberto Amado, of Brazil,
pointed out, did not follow any “hermetically sealed compartments”

oE, N
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UNHCR Archives Geneva, Memorandum of Jacques Cuénod and Angelo
Rasanayagam to UNHCR Headquarters “Mission to Dacca 11 May — 14 May
19787, 17 May 1978, Box 55 ARC 2/ A42
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CONFTDENTTAL MEMORANDUM
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The High Commissioncer,
UNIICR [eadquarters, Geneva 4;

f[(/;.é, o0 t«.d./t/ :7/} i

17 May 1978

00 oM Jacques Cuénod and Angelo Rasanayagam

KOTRE - OUR RLF, ;
100,1RCD . BMA

VOTAL - YOUR KLF, ¢ )
—— e

OBILT - SUBJECT ¢ Misslon to Dacca : 11 May - 14 May 1078

PART I =~ GENERAL

Objectives of Mission, Official Contacts, IField Trip

1. The purposc of the mission was to examine at first hand
the situation of displaced persons from Burma in the
Chittagong and Chittagong 1111l Tracts Districts of
Bangladesh, particularly with a view to gathering in-
formation on their nationality status and other rclevant
clements, We arrived in Dacca on the cevening of
Thursday, 11 May with a six -hour delay. The next
morning we had an extended working breakfast during which
we were given a full briefing on the situation by the
UNDP Resident Representative, Mr. Bernard Zagorin, and
the WFP Senior Adviser, Mr. Trevor Pagce.

) 2 Prior to our arrival, the authorities had made arrande-

v - ments for a two-day field trip to the bLorder arcas. We
left for Chittagong at 9.30 a.m. but returnoed to Dacca

due to bad wcather. We finally rcached Chittagong on

the evening of Friday 12 May, and were briefed on arrival
by the Commissioner of Chittagong Division, Mr., Abdul

Awal, a former Director~General of Social Welfarc. On
Saturday 13 May, we travelled 140 miles by car from
Chittagong to Ukhia, in the Cox's Bazaar Sub-division

of Chittagonyg District, accompanied by the Deputy Divisional
Commi.ssioner (head of district), Mr. Ziauddin Chaudury, a
Director at the Foreign Ministry, Mr. Aziz Chaudury, and a
UNDP Programme Officer, Mr,., Jan Swietecring. At the
"Control Cecntre'" for relief operations for'"Burmese Muslims"
we reccived a further briefing, including statistics of
arrivals in the five camps which we visited subscquently.

3. On our return from Chittagong on the morning of 14 May,
we met with the Foreign Secretary, Mr, Tabarak Hussain,

LOMM I e
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PART III - PROTECTION

Section A : The Social and Political Background

Ethnic Groups in Arakan

érakan is isolated from the rest of Burma by the Goma range which
1s an extension of a southern spur of the Himalayas, running
through the hills of Assam and Manipur in India, and the Chin
Range in Burma. There is evidence of a kingdom in- the Arakan
dating back to the fourth century A.,D., and the Arakanese, who
are of Tibeto-Burman extraction and Predominantly Buddhist by
religion, are one of the earliest indigenous races of Burma,

The arrival of the Arakanese in Burma probably preceded that

of the dominant Burmans of the Irrawaddy Valley (likewise of
Tibeto-Burman extraction) and also because of their geographical
position, the Arakanese have maintained a sense of separate
identity. The last independent Arakanese kingdom, which also
exercised control over parts of East Bengal, was absorbed by the
Burman Kingdom of Ava in 1784, and some 50,000 Arakanese Buddhist
refugees fled to Chittagong in British India. (Bangladesh-
Government officials mentioned an Arakanese Buddhist population
of some 100,000 persons in the Chittagong Hill Tracts District).

There are no reliable census figures for the Arakan. However,

it was estimated in 1969 that there were some 300,000 Arakanese
Buddhists (called "Moghs" by the Muslim populations of the

Arakan, probably a “derogatory term). The total population of
Arakan was also estimated at some 1.847 million persons of

whom 60-65% were believed to be Muslims, the highest concentration
of Muslims in Burma. (According to some sources in Bangladesh,
the Muslim populations of Arakan are now estimated at 1 to 1.5
million).

The Muslim populations of Arakan are loosely referred to as
Rohingyas when in fact they are of. three' possibly‘ four distinct
origins: e .
-
a) the Rohingyas in the strict sense, who are

descendants of Arab traders who settled in-

Arakan as far back as the 12th - 13th centurics

and married into the local population.

b) the descendants of the rebellious Moghul prince,
Shah Shuja, and his numerous followers who were
expelled from the Moghul dominions in the 17th
century and found final refuge in Arakan.

c) dimmigrants from the sub-continent, mainly of
Bengali and Chittagonian origin, aftcr the
Arakan was ceded along with Tenasserim, to
the British East India Company in 1826. Those
among this group who took Burmese wives are
known as Zerbadis, and grew to quite large
proportions (122,000, according to the 1931
census), .

v m a6
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_Historically, therefore, there werc Muslim settlements in

Arakan Pre-dating the British annexations of Burmese terri-
tories and from this fact we are Permitted to conclude that

a proportion of the Muslims of Arakan, although of Predominantly
sub-coptinental origin, form a quite distinct group from the
eéconomic migrants from the Indian sub-continent who settled in

Note on the Eritish and Post-Independence Periods in Burma

After the British annexation of Lower Burma (in 1853) and
Upper Burma (in 1886), most of the territories of the Present
Union of Burma became an integral part of the British Indian
Empire administerecd by the Viceroy of India from Calcutta.

and later Ney Delhi. The free movement of migrants from
British India Proper that this entailed was regulated to some
extent only after 1937 when a separate British administration
was set up for Burma and an Indo-Burmese Immigration Agreenent
concluded between the two administrations,

These other immiarants from the sub-continent, comprising
Hindus, Muslims, Christians, Buddhists and Sikhs, numbered

a little over 1 million bersons in all parts of Burma, accord-
ing to the 1931 census (the last complete Burmese census),

Some 21,8% of this population was born in Burma, During the
Japanese invasion and occupation of Burma during World War 11,
some half-million Indian Subjects of the British Crown fled
westwards to the sub-continent. It is presumed that some
150-200,000 of them returned after the war, At the time of
Burmese Independence in 1948, those Indo-Pakistanis who opted
for Burmese citizenship, under the Union Citizenship Act of
1948, numbered only some 60,000 although by that time some 50%
of the Indo-Pakistanis were local born. The Land Nationalisa-
tion Act of 1954, and the far-reaching nationalisations effected
by the Ne Win Government (Particularly the Enterprise Mationali-
sation Act of 1963 affecting the retail trade), as well as a
series of punitive administrative measures aimed at non-Burmese,
led to a large-scale exodus of Indo-Pakistanis estimated at
160,000 or more, hese measures affected mostly the wealthier
elements, with the result that the current population of persons
of Indo-Pakistani»/comprise mainly the unskilled and semi-skilled
labour classes,

Religious and Political Conflicts in Arakan

Because of the relatively high concentration of Muslims, of
whatever origin, in Arakan, under-lying communal tensions led
to direct confrontations with' the Buddhists just before and
during the Japanese occupation. The mass exodus across the
Arakan hills and the Naf river, of British Indians during the
war, provided the opportunity for local scores to be settled
between native Arakanese Buddhists and Muslims, the violence
later extending to immigrant Bengali Muslims of more ‘recent
origin. After the war, provoked by events leading to the
partition of the sub-continent in 1947, an Arakanese Muslim
separatist movement called the Muiahids undertoolk armed
action against the authorities of the newly independent Union
of Burma, By 1961, the movement had virtually collapsed.
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llistorically, therefore, there were Muslim settlements in
Arakan pre-dating the British annexations of Burmese terri-
tories and from this fact we are permitted to conclude that

a proportion of the Muslims of Arakan, although of predominantly
sub-continental origin, form a quite distinct group from the
economic migrants from the Indian sub-continent who settled in
Burma during the British Raj.

Note on the British and Post-Independence Periods in Burma

After the British annexation of Lower Burma (in 1853) and
Upper Burma (in 1886), most of the territories of the present
Union of Burma became an integral part of the British Indian
Empire administered by the Viceroy of India from Calcutta.

and later New Delhi. The free movement of migrants from
British India proper that this entailed was regulated to some
extent only after 1937 when a separate British administration
was set up for Burma and an Indo-Burmese Immigration Agreement
concluded between the two administrations.

Thesc other immigrants from the sub-continent, comprising
Hindus, Muslims, Christians, Buddhists and Sikhs, numbered

a 1little over 1 million persons in all parts of Burma, accord-
ing to the 1931 census (the last complete Burmese census).

Some 21.8% of this population was born in Burma. During the
Japanese invasion and occupation of Burma during world War II,
some half-million Indian subjects of the British Crown fled
westwards to the sub-continent. It is presumed that some
150-200,000 of them returned after the war. At the time of
purmese Independence in 1948, those Indo-Pakistanis who opted
for Burmese citizenship, under the Union Citizenship Act of
1048, numbered only some 60,000 although by that time some 50%
of the Indo-Pakistanis were local born. The Land ifationalisa-
tion Act of 1954, and the far-reaching nationalisations effected
by the Ne Win Government (particularly the Enterprise Nationali-
sation Act of 1963 affecting the retail trade), as well as a

‘- series of punitive administrative measures aimed at non-Burmese,

led to a large-scale exodus of Indo-Pakistanis estimated at
160,000 or more. These measures affected mostly the wealthier
elements, with the result that the current population of persons
of Indo-Pakistani- /comprise mainly the unskilled and semi-skilled
labour classes.

Religious and Political Conflicts in Arakan

Because of the relatively high concentration of Muslims, of
whatever origin, in Arakan, under-lying communal tensions led
to direct confrontations with the Buddhists just before and
during the Japanese occupation. The mass exodus across the
Arakan hills and the Naf river, of British Indians during the
war, provided the opportunity for local scores to be settled
between native Arakanese Buddhists and Muslims, the violence
later extending to immigrant Bengali Muslims of more recent
origin. After the war, provoked by events leadina to the
partition of the sub-continent in 1947, an Arakanese Muslim
separatist movement called the Muiahids undertook armed
action against the authorities of the newly independent Union
of Burma. By 1961, the movement had virtually collapsed.

234



Annex 186

fimlssariat pour les Réfugléa @ High Commissioner for Refugees Page...=."
Sl :

The nccessary implications of these two provisions, as applied
{ to the Muslim categories mentioned in paragraph 16 above, would
! therefore be that those mentioned under paragraph 16 (a) and
‘ (b) would qualify as citizens under Section 3 of the sact and
a greater or smaller proportion of those mentioned under para-
graph (c) above would qualify under Section 4 (2). A further
. implication would be that they are natural-born citizens who
\ are not required to submit to the procedure of election.

24. It appears that the provision for election of union citizenship
was put in as a result of a reciprocal arrangement, provided
for by the British Government through the Burma Independence
Act of 1947. (Maung Maung, Burma's Constitution, 1959).

That is,a qualifying person could opt for BRurmese citizenship
or choose to remain as a British national, the latter defined
as (to quote scction 11 (iv) of the Constitution) "a person who
-, was born in any of the territorics which at the time of his
™ birth was included within His Brittanic Majesty's Dominions".
One could presume that this would apply to a resident of sub-
continental origin in Burma who was not a natural-born citizen.

25, The only qualification for election of citizenship mentioned
in the Constitution was a residence requirement of eight years
prior to 1947: The Union Citizenship Act of 1948 lays down
the rules for electing citizenship. Originally the period
allowed for those entitled to make their choice was one year
from the coming into operation of the Act. But the period
was extended till April 1954, after which date special exemptions
had to be granted by the Burmese President, through the Ministry
of Immigration and National Registration, for .those applying
for citizenship.

26. while the basic rule in international customary law is that

the establishment of criteria for according or denying
nationality status is a sovereign right of the country concerned,
the Burmese legislative enactments which have been cited reveal

- a respect for the customary criteria for according or denying
nationality status by the State: that there should be no
manifest discrimination so that a section or sections of its
territorial population is deprived of or denied its right to
acquire a nationality status. This implies a fulfilment of
the second basic presumption in international law: in the
context of a transfer of power, or change of - government, no
section or sections of its territorial population should
become stateless, through denial of the possibility of choosing
a nationality-

Extent of Applicability of Legal Enactments

2T In actual fact, only some 60,000 persons of sub-continental
origin appear to have clected for Eurmesec citizenship, out
of the more than half-million resident in Burma at the time.
The Citizecnship Act of 1948 also provided fox naturalisation as
2 mecans of access to citizenship, with the usual gualifications,
put the relevance of this provision for those in question is
doubtful. Another factor that is of relevance here is that

.4
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UN ECOSOC, Commission on Human Rights, Study of the Question of the
Prevention and Punishment of the Crime of Genocide, Study prepared by Mr.
Nicodéme Ruhashyankiko, Special Rapporteur, UN Doc. E/CN.4/Sub.2/416, 4
July 1978

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G78/070/47/pdt/G7807047.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G78/070/48/pdf/G7807048.pdf?OpenElement
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329. The Special Rapporteur finds it difficult to share the opinion (referred to

in paragraphs 325 and 326 above) that article IX establishes an international civil
responsibility of the State to its own nationals. In the abgence of any casc where
the article has bcen applied and interprected by the International Court of Justice,
both the preparatory work, as described in paragraphs 310-317 above, and the text
of the article itsclf lcad him to doubt that the purpose of the provision was to
include in the concept of international responsibility of the State, which of its
very naturc implies solely legal relations between States, 224/ a liability towards
its own nationals. If such was not the casec, the provision seems superfluous.

In any event, if it were decided to revicow the Convention, it would be degirable to
clear up the problem of the scope of State responsibility.

330, As regards the significance of article IX of the Convention, a writer has
expressed the opinion that:

"The recognition of the compulsory jurisdiction of thc Court in all
disputes between Contracting Parties arising under the Convention constitutes
an important means of international judicial implementation of a treaty on
substantive criminal law by way of the international civil responsibility of
States. Undoubtedly the Article contains a provision of cardinal
significance but it doeos not contribute to international and individual
criminal justice."3

331. The Spccicl Rapporteur would say that the compulsory jurisdiction of the
International Court of Justice on gcnocidc might, thcorctically, be of some
importance for the application of the Convention, bearing in mind the non-existence
of an international criminal court ond the ineffectivencss of the provisions of
article VI on the competence of national courts in the territory where the crime
vas committed.zéé/ Nevertheless, the fact that articlc IX has not been applied,
although acts of genocide have been alleged since the 1948 Convention came into
force, casts doubt on the practical uscfulnecss of this article,

J. Invitations to become parties to the Convention
addresscd by the Gencral Agsscmbly to non-member
States in accordance with article XTI of the

Convention

332, Article XI of the Genocide Convention specifies, inter alia, that:

"The present Convention shall be open until 31 December 1949 for
signature on behalf of any Member of the United Nations and of any non-member
State to which an invitation to sign has been addresscd by the
General Assembly. ... After 1 January 1950, the prescent Convention may be
acceded to on behalf of any Member of the United Nations and of any
non~-mcmber State which has received an invitation as aforcsaid."

334/ See, for instance, Report of the International Law Commission on the
work of its twenty-fifth session (7 May-13 July 1973), draft articles on State
responsibility (4/9010), para. 58, article I, (2) to (4).

335/ Drost, op.cit., p. 134.
336/ See para. 211 above.
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UN ECOSOC, Commission on Human Rights, Revised and updated report on
the question of the prevention and punishment of the crime of genocide
prepared by Mr. B. Whitaker, UN Doc. E/CN.4/Sub.2/1985/6, 2 July 1985

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G85/123/55/pdf/G8512355.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G85/123/56/pdf/G8512356.pdf?OpenElement
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legal manuals to emphasize that any soldier is personally responsible for the acts
he commits. The defence of superior orders had also not been allowed by German
judges in at least one of the Leipzig trials after the First World War, and this
doctrine was therefore not one that was invented de novo by the yictors at
Nuremberg. 46/

53. There therefore should be little doubt that courts today would hold that the
concept of individual responsibility will override any defence of superior orders.
Nevertheless, since wider public education about this doctrine is highly crucial for
the aversion of future genocide, the Special Rapporteur recommends that explicit
wording should be added to the Convention, perhaps at the end of Article IIT, that
"In Jjudging culpability, a plea of superior orders is not an excusing defence”.
Similarly, wider publicity should be given to this principle in national codes
governing armed forces, prison staffs, police officer, doctors and others, to
advise and warn them that it is not only their right to disobey orders violating
human rights, such as to carry out genocide or torture, but their legal duty so to
disobey. Such precepts should also be taught in all schools, and the United Nations
Educational, Scientific and Cultural Organization might be asked to encourage this
internationally.

54. Individuals' responsibility however need not necessarily exclude in appropriate
cases a State's collective responsibility also towards the victims, including
sometimes liability for damages and restitution. The French representative argued
in the debate preparing the Convention:

"The theoreticians of nazism and fascism, who had taught the doctrine of
the superiority of certain races, could not have committed their crimes if
they had not had the support of their rulers; similarly, pogroms had
occurred frequently only in countries where no severe legal measures were
taken against the perpetrators. Thus the experience of history showed

the way; it was inconceivable that human groups should be exterminated
while the Government remained indifferent; it was inadmissible that the
central authority should be powerless to put a stop to mass assassination
when homicide was the first of punishable crimes. When the crime of
genocide was committed, it was committed either directly by the Governments
themselves or at their behest; alternatively, they remained indifferent
and failed to use the power which every Government should have in order to
ensure public order. Thus, whether as perpetrator or as accomplice, the
Government's responsibility was in all cases implicated. 47/

Germany has subsequently paid substantial reparations for genocidal crimes against

the Jews. It is therefore recommended, to deter pour encourager les autres,
that when the Convention is- revised, consideration shall be given to including
provision for a State'’'s responsibility for genocide together with reparations.

46/ Ann Tusa and John Tusa, op.cit., pp. 87/8; A. Ruckerl, The Investigation
of Nazi Crimes (Heidelberg, C.F. Muller, 1979).

47/ A/C.6/T8, p. 146.
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UN Office of the High Commissioner for Human Rights, CCPR General
Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel, Inhuman
or Degrading Treatment or Punishment, 10 March 1992

Available at:

https://www.refworld.org/docid/4538831b0.html
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Forty-fourth session (1992)

General comment No. 20: Article 7 (Prohibition of torture, or other
cruel, inhuman or degrading treatment or punishment)

1. This general comment replaces general comment No. 7 (the sixteenth session, 1982)
reflecting and further developing it.

2. The aim of the provisions of article 7 of the International Covenant on Civil and Political
Rights is to protect both the dignity and the physical and mental integrity of the individual. It is the
duty of the State party to afford everyone protection through legislative and other measures as may
be necessary against the acts prohibited by article 7, whether inflicted by people acting in their
official capacity, outside their official capacity or in a private capacity. The prohibition in article 7 is
complemented by the positive requirements of article 10, paragraph 1, of the Covenant, which
stipulates that “All persons deprived of their liberty shall be treated with humanity and with respect
for the inherent dignity of the human person.”

3. The text of article 7 allows of no limitation. The Committee also reaffirms that, even in
situations of public emergency such as those referred to in article 4 of the Covenant, no derogation
from the provision of article 7 is allowed and its provisions must remain in force. The Committee
likewise observes that no justification or extenuating circumstances may be invoked to excuse a
violation of article 7 for any reasons, including those based on an order from a superior officer or
public authority.

4, The Covenant does not contain any definition of the concepts covered by article 7, nor does
the Committee consider it necessary to draw up a list of prohibited acts or to establish sharp
distinctions between the different kinds of punishment or treatment; the distinctions depend on the
nature, purpose and severity of the treatment applied.

5. The prohibition in article 7 relates not only to acts that cause physical pain but also to acts
that cause mental suffering to the victim. In the Committee’s view, moreover, the prohibition must
extend to corporal punishment, including excessive chastisement ordered as punishment for a crime
or as an educative or disciplinary measure. It is appropriate to emphasize in this regard that article 7
protects, in particular, children, pupils and patients in teaching and medical institutions.

6. The Committee notes that prolonged solitary confinement of the detained or imprisoned
person may amount to acts prohibited by article 7. As the Committee has stated in its general
comment No. 6 (16), article 6 of the Covenant refers generally to abolition of the death penalty in
terms that strongly suggest that abolition is desirable. Moreover, when the death penalty is applied
by a State party for the most serious crimes, it must not only be strictly limited in accordance with
article 6 but it must be carried out in such a way as to cause the least possible physical and mental
suffering.

7. Article 7 expressly prohibits medical or scientific experimentation without the free consent
of the person concerned. The Committee notes that the reports of States parties generally contain
little information on this point. More attention should be given to the need and means to ensure
observance of this provision. The Committee also observes that special protection in regard to such
experiments is necessary in the case of persons not capable of giving valid consent, and in particular

1
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those under any form of detention or imprisonment. Such persons should not be subjected to any
medical or scientific experimentation that may be detrimental to their health.

8. The Committee notes that it is not sufficient for the implementation of article 7 to prohibit
such treatment or punishment or to make it a crime. States parties should inform the Committee of
the legislative, administrative, judicial and other measures they take to prevent and punish acts of
torture and cruel, inhuman and degrading treatment in any territory under their jurisdiction.

9. In the view of the Committee, States parties must not expose individuals to the danger of
torture or cruel, inhuman or degrading treatment or punishment upon return to another country by
way of their extradition, expulsion or refoulement. States parties should indicate in their reports
what measures they have adopted to that end.

10. The Committee should be informed how States parties disseminate, to the population at
large, relevant information concerning the ban on torture and the treatment prohibited by article 7.
Enforcement personnel, medical personnel, police officers and any other persons involved in the
custody or treatment of any individual subjected to any form of arrest, detention or imprisonment
must receive appropriate instruction and training. States parties should inform the Committee of the
instruction and training given and the way in which the prohibition of article 7 forms an integral part
of the operational rules and ethical standards to be followed by such persons.

11. In addition to describing steps to provide the general protection against acts prohibited
under article 7 to which anyone is entitled, the State party should provide detailed information on
safeguards for the special protection of particularly vulnerable persons. It should be noted that
keeping under systematic review interrogation rules, instructions, methods and practices as well as
arrangements for the custody and treatment of persons subjected to any form of arrest, detention
or imprisonment is an effective means of preventing cases of torture and ill-treatment. To guarantee
the effective protection of detained persons, provisions should be made for detainees to be held in
places officially recognized as places of detention and for their names and places of detention, as
well as for the names of persons responsible for their detention, to be kept in registers readily
available and accessible to those concerned, including relatives and friends. To the same effect, the
time and place of all interrogations should be recorded, together with the names of all those present
and this information should also be available for purposes of judicial or administrative proceedings.
Provisions should also be made against incommunicado detention. In that connection, States parties
should ensure that any places of detention be free from any equipment liable to be used for
inflicting torture or ill-treatment. The protection of the detainee also requires that prompt and
regular access be given to doctors and lawyers and, under appropriate supervision when the
investigation so requires, to family members.

12. It is important for the discouragement of violations under article 7 that the law must
prohibit the use of admissibility in judicial proceedings of statements or confessions obtained
through torture or other prohibited treatment.

13. States parties should indicate when presenting their reports the provisions of their criminal
law which penalize torture and cruel, inhuman and degrading treatment or punishment, specifying
the penalties applicable to such acts, whether committed by public officials or other persons acting
on behalf of the State, or by private persons. Those who violate article 7, whether by encouraging,

2
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ordering, tolerating or perpetrating prohibited acts, must be held responsible. Consequently, those
who have refused to obey orders must not be punished or subjected to any adverse treatment.

14. Article 7 should be read in conjunction with article 2, paragraph 3, of the Covenant. In their
reports, States parties should indicate how their legal system effectively guarantees the immediate
termination of all the acts prohibited by article 7 as well as appropriate redress. The right to lodge
complaints against maltreatment prohibited by article 7 must be recognized in the domestic law.
Complaints must be investigated promptly and impartially by competent authorities so as to make
the remedy effective. The reports of States parties should provide specific information on the
remedies available to victims of maltreatment and the procedure that complainants must follow,
and statistics on the number of complaints and how they have been dealt with.

15. The Committee has noted that some States have granted amnesty in respect of acts of
torture. Amnesties are generally incompatible with the duty of States to investigate such acts; to
guarantee freedom from such acts within their jurisdiction; and to ensure that they do not occur in
the future. States may not deprive individuals of the right to an effective remedy, including
compensation and such full rehabilitation as may be possible.
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UN, Security Council resolution 780 (1992), S/RES/780 (1992), 6 October 1992

English version available at:

https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NRO0/011/39/pdf/NR001139.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/RESOLUTION/GEN/NR0/012/13/pdf/NR001213.pdf?OpenElement
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UNITED s

NATIONS

\y’ : ‘\’; Security Council Distr.
\{x ‘y . P GENERAL
N \‘/ : /
—— ' S/RES/780 (1992)

i ' 6 October 1992

RESOLUTION 780 (1992)

Adopted by the Security Council at its 3119th meeting,

n r 1992

The Security Council,

Reaffirming its resolution 713 (1991) of 25 September 1991 and all
subsequent relevant resolutioas,

Recalling paragraph 10 of its resolution 764 (1992) of 13 July 1992, in
which it reaffirmed that all parties are bound to comply with the obligations
under international humanitarian law and in particular the Geneva Conventions
of 12 August 1949, 1/ and that persons who commit or order the commission of
grave breaches of the Conventions are individually responsible in respect of

such breaches,

Recalling also its resolution 771 (1992) of 13 August 1992, in which,
inter alia, it demanded that all parties and others concerned in the former
Yugoslavia, and all military forces in Bosnia and Herzegovina, immediately
cease and desist from all breaches of international humanitarian law,

Expressing once again its grave alarm at continuing reports of widespread

violations of international humanitarian law occurring within the territory of
the former Yugoslavia and especially in Bosnia and Herzegovina, including
reports of mass killings and the continuance of the practice of "ethnic

cleansing"”,

1. Reaffirms its call, in paragraph 5 of resolution 771 (1992), upon
States and, as appropriate, international humanitarian organizations to
collate substantiated information in their possession or submitted to them
relating to the violations of humanitarian law, including grave breaches of
the Geneva Conventions being committed in the territory of the former

1/ United Nations Treaty Series, vol. 75, Nos. 970-973.
92-48440 43862 (E) 061092 06 1092 /ene
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Yugoslavia, and requests States, relevant United Nations bodies, and relevant
organizations to make this information available within thirty days of the
adoption of the present resolution and as appropriate thereafter, and to
provide other appropriate assistance to the Commission of Experts referred to
in paragraph 2 below;

2. Requests the Secretary-General to establish, as a matter of urgency,
an impartial Commission of Experts to examine and analyse the information
submitted pursuant to resolution 771 (1992) and the present resolution,
together with such further information as the Commission of Experts may obtain
through its own investigations or efforts, of other persons or bodies pursuant
to resolution 771 (1992), with a view to providing the Secretary-General with
its conclusions on the evidence of grave breaches of the Geneva Conventions
and other violations of international humanitarian law committed in the
territory of the former Yugoslavia;

3. Also requests the Secretary-General to report to the Council on the
establishment of the Commission of Experts;

4. Further requests the Secretary-General to report to the Council on
the conclusions of the Commission of Experts and to take account of these
conclusions in any recommendations for further appropriate steps called for by
resolution 771 (1992):;

5. Decides to remain actively seized of the matter.
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UN, Commission on Human Rights, Question of the Violation of Human
Rights and Fundamental Freedoms in any Part of the World, With Particular
Reference to Colonial and Other Dependent Countries and Territories, Report
on the situation of human rights in Myanmar, prepared by Mr. Yozo Yokota,
Special Rapporteur of the Commission on Human Rights, in accordance with
Commission resolution 1992/58, UN Doc. E/CN.4/1993/37, 17 February 1993

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G93/108/30/pdf/G9310830.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G93/108/31/pdf/G931083 1.pdf?OpenElement
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121. Nevertheless, the Special Rapporteur was informed that within Myanmar the
written press, radio and television continued to be subject to governmental
censorship, and that the distribution of written material was also subject to
governmental limitations and control.

122. The Government also told the Special Rapporteur that the foreign press
would not be allowed at the National Convention or to be present at the
drafting of the Constitution.

123. In July 1989, reportedly hundreds of NLD members distributed leaflets.
Many were allegedly detained, but the Special Rapporteur was told that it was
not known why, of those detained, six young boys (all eight-year olds) were
singled out for sentencing.

124 . Persons who were detained were allegedly not able to publish at all after
they were released. One actor was allegedly unable to appear in movies after
his release.

125. One writer told the Special Rapporteur that all writers were obliged to
fill in questionnaires regarding their political beliefs. Those who refused
or answered "wrongly" were subsequently restricted from publishing and many
were detained.

126. The Special Rapporteur was informed by persons released from prison

in 1992 that during their detention they were not allowed any written
material, including the State-run newspaper, or material with which to write
or non-political literature; they were reportedly also denied access to
radios.

127. Contact with foreigners is legally prohibited including receiving or
passing information or written material.

F. Situation of Myanmar Muslims of Rakhine state

128. The Special Rapporteur was informed by Governments, specialized agencies
and non-governmental organizations working in academic settings that Myanmar
Muslims of Rakhine state (or Arakan state) comprise approximately 40 per cent
of the 3 million inhabitants. He was told that Muslim persons began their
migration into Myanmar in the twelfth and thirteenth centuries. A second wave
of migration took place in the seventeenth century and a third in the early
nineteenth century. This last movement took place while Myanmar, (then Burma)
was a colony under British rule. Bangladesh at that time, was part of India
and Burma was ruled by greater Indian governance rather than by the
authorities in Britain. Movement of persons across what would later become
national borders between Bangladesh and India or India and Myanmar was then
unimpeded and natural. By the time Burma became an independent Union in 1948,
there was a consolidated Burmese Muslim population of Indian/Bangladeshi
ethnic origin.

129. Non-governmental sources told the Special Rapporteur that the movement of

this group has been restricted since independence. The restrictions on
movement prevented them in part from making the initial application for
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citizenship in 1948, as well as for any category of citizenship since.
Because of the restrictions on movement, even identification or residency
cards were often unavailable to these Muslim Rakhine.

130. All of the Myanmar Muslims from Rakhine state interviewed by the Special
Rapporteur were born in Myanmar. Most said that their parents had been born
in Myanmar, but they were not sure about their grandparents' birthplaces.
Some of the persons interviewed spoke Burmese. Most spoke a certain Bengali
dialect similar to the Chittagonian dialect which is spoken in the Bangladesh
region bordering Rakhine state. The dialects are not identical however, and
all of the persons interviewed spoke the dialect specific to Myanmar and not
Bangladesh. The Special Rapporteur was informed that despite the fact that
the language is indicative of historical residency in Myanmar by the Muslim
Rakhine, their language is no longer officially recognized by the authorities
as one of the "languages of Myanmar". The new nationality law requires that
citizens be able to speak one of the officially recognized languages. Under
this law, the Rakhine are thus excluded for qualification as citizens.

131. Nevertheless, contradictory information regarding citizenship status was
compiled in that most of the persons interviewed said that they had been
allowed to vote in the 1990 general elections, a right understood to be
reserved for citizens.

132. The Special Rapporteur was told that when Burma became an independent
Union, attempts were made to expel some of the Rakhine Muslim population, and
the first flow of refugees took place. A large exodus took place in 1978 when
a census was carried out and again in 1991 which marked the present mass
exodus to Bangladesh.

133. Since that time,it is alleged, the resettlement policies to places other
than sites of origin, have disrupted family integrity and curtailed access of
this group to land adequate for making a living. The most recent Muslim
Rakhine refugee flow, primarily to Bangladesh, began in 1988. At the time of
the Special Rapporteur's visit to Bangladesh, there were approximately
250,000 Myanmar refugees in Bangladesh.

134. The Special Rapporteur had occasion to carry out numerous interviews with
these refugees in three different refugee camps; nevertheless, due to time
limitations, a complete analysis of the demographics was not possible. The
Special Rapporteur, however, was able to ascertain that most of the refugee
population comes from four Myanmar sub-districts, Buthidaung, Maungdaw,
Rathedaung and Akyab all within Rakhine (Arakan) state. Over 95 per cent of
the refugees are Muslim, however some Hindu Rakhine are also among this
refugee population.

135. According to the information received and carefully reviewed by the
Special Rapporteur, in addition to the non-respect for the family unit and
lack of land resources due to arbitrary resettlement, the Muslim Rakhine are
one of many ethnic minorities in Myanmar who have not been adequately granted
civil, political, social, economic and cultural rights commensurate with those
people considered "Burmese". Although the Special Rapporteur received
information that some places of worship had been destroyed or debased, the
composite of evidence carefully reviewed by the Special Rapporteur indicated
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Statute of the International Criminal Tribunal for the former Yugoslavia,
original version contained in the Report of the Secretary-General pursuant to
paragraph 2 of Security Council resolution 808 (1993), UN Doc. S/25704, 3
May 1993

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N93/248/35/img/N9324835.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N93/248/36/img/N9324836.pdf?OpenElement
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Annex

Statute of the International Tribunal

Having been established by the Security Council acting under Chapter VII of
the Charter of the United Nations, the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(hereinafter referred to as "the International Tribunal") shall function in
accordance with the provisions of the present Statute.

Article 1

Competence_of the International Tribunal

The International Tribunal shall have the power to prosecute persons
responsible for serious viclations of international humanitarian law committed
in the territory of the former Yugoslavia since 1991 in accordance with the
provisions of the present Statute.

Article 2

Grave breaches of the Geneva Conventions of 1949

The International Tribunal shall have the power to prosecute persons
committing or ordering to be committed grave breaches of the Geneva Conventions
of 12 August 1949, namely the following acts against persons or property
protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a
hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of
fair and regular trial;

(g) wunlawful deportation or transfer or unlawful confinement of a
civilian;

(h) taking civilians as hostages.

Jeus
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56. A person in a position of superior authority should, therefore, be held
individually responsible for giving the unlawful order to commit a crime under
the present statute. But he should also be held responsible for failure to
prevent a crime or to deter the unlawful behaviour of his subordinates. This
imputed responsibility or criminal negligence is engaged if the person in
superior authority knew or had reason to know that his subordinates were about
to commit or had committed crimes and yet failed to take the necessary and
reasonable steps to prevent or repress the commission of such crimes or to
punish those who had committed them.

57. Acting upon an order of a Government or a superior cannot relieve the
perpetrator of the crime of his criminal responsibility and should not be a
defence. Obedience to superior orders may, however, be considered a mitigating
factor, should the International Tribunal determine that justice so requires.
For example, the International Tribunal may consider the factor of superior
orders in connection with other defences such as coercion or lack of moral
choice.

58. The International Tribunal itself will have to decide on various personal
defences which may relieve a person of individual criminal responsibility, such
as minimum age or mental incapacity, drawing upon general principles of law

recognized by all nations.

59.  The corresponding article of the statute would read:

Article 7

Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime
referred to in articles 2 to 5 of the present Statute, shall be
individually responsible for the crime.

2. The official position of any accused person, whether as Head of
State or Government or as a responsible Government official, shall not
relieve such person of criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 5 of
the present Statute was committed by a subordinate does not relieve his
superior of criminal responsibility if he knew or had reason to know that
the subordinate was about to commit such acts or had done so and the
superior failed to take the necessary and reasonable measures to prevent
such acts or to punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a
Government or of a superior shall not relieve him of criminal

responsibility, but may be considered in mitigation of punishment if the
International Tribunal determines that justice so requires.

Jeos
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C. Competence ratione loci (territorial jurisdiction) and
ratione temporis (temporal jurisdiction)

60. Pursuant to paragraph 1 of resolution 808 (1993), the territorial and
temporal jurisdiction of the International Tribunal extends to serious
violations of international humanitarian law to the extent that they have been
"committed in the territory of the former Yugoslavia since 1991".

61. As far as the territorial jurisdiction of the International Tribunal is
concerned, the territory of the former Yugoslavia means the territory of the
former Socialist Federal Republic of Yugoslavia, including its land surface,
airspace and territorial waters.

62. With regard to temporal jurisdiction, Security Council resolution

808 (1993) extends the jurisdiction of the International Tribunal to violations
committed "since 1991". The Secretary-General understands this to mean anytime
on or after 1 January 1991. This is a neutral date which is not tied to any
specific event and is clearly intended to convey the notion that no judgement as
to the international or internal character of the conflict is being exercised.

63. The corresponding article of the statute would read:

Article 8

Territorial and temporal jurisdiction

The territorial jurisdiction of the International Tribunal shall
extend to the territory of the former Socialist Federal Republic of
Yugoslavia, including its land surface, airspace and territorial waters.
The temporal jurisdiction of the International Tribunal shall extend to a
period beginning on 1 January 1991.

D. Concurrent jurisdiction and the principle of
non-bis-in-idem

64. In establishing an international tribunal for the prosecution of persons
responsible for serious violations committed in the territory of the former
Yugoslavia since 1991, it was not the intention of the Security Council to
preclude or prevent the exercise of jurisdiction by national courts with respect
to such acts. Indeed national courts should be encouraged to exercise their
jurisdiction in accordance with their relevant national laws and procedures.

65. It follows therefore that there is concurrent jurisdiction of the
International Tribunal and national courts. This concurrent jurisdiction,
however, should be subject to the primacy of the International Tribunal. At any
stage of the procedure, the International Tribunal may formally request the
national courts to defer to the competence of the International Tribunal. The
details of how the primacy will be asserted shall be set out in the rules of
procedure and evidence of the International Tribunal.

Jeon
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2 A person who has been tried by a national court for acts constituting
serious violations of international humanitarian law may be subsequently tried
by the International Tribunal only if:

(a) the act for which he or she was tried was characterized as an ordinary
crime; or

(b) the national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility, or
the case was not diligently prosecuted.

= In considering the penalty to be imposed on a person convicted of a
crime under the present Statute, the International Tribunal shall take into
account the extent to which any penalty imposed by a national court on the same
person for the same act has already been served.

Article 11
Organization of the International Tribunal
The International Tribunal shall consist of the following organs:
(a) The Chambers, comprising two Trial Chambers and an Appeals Chamber;

(b) The Prosecutor, and

(c) A Registry, servicing both the Chambers and the Prosecutor.

Article 12

Compogition of the Chambers

The Chambers shall be composed of eleven independent judges, no two of whom
may be nationals of the same State, who shall serve as follows:

(a) Three judges shall serve in each of the Trial Chambers;

(b) Five judges shall serve in the Appeals Chamber.

Article 13

Qualifications and election of judges

1w The judges shall be persons of high moral character, impartiality and
integrity who possess the qualifications required in their respective countries
for appointment to the highest judicial offices. 1In the overall composition of
the Chambers due account shall be taken of the experience of the judges in
criminal law, international law, including international humanitarian law and
human rights law.
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2. The judges of the International Tribunal shall be elected by the
General Assembly from a list submitted by the Security Council, in the following
manner:

(a) The Secretary-General shall invite nominations for judges of the
International Tribunal from States Members of the United Nations and non-member
States maintaining permanent observer missions at United Nations Headquarters;

(b) Within sixty days of the date of the invitation of the Secretary-
General, each State may nominate up to two candidates meeting the qualifications
set out in paragraph 1 above, no two of whom shall be of the same nationality;

(c) The Secretary-General shall forward the nominations received to the
Security Council. From the nominations received the Security Council shall
establish a list of not less than twenty-two and not more than thirty-three
candidates, taking due account of the adequate representation of the principal
legal systems of the world;

(d) The President of the Security Council shall transmit the list of
candidates to the President of the General Assembly. From that list the General
Assembly shall elect the eleven judges of the International Tribunal. The
candidates who receive an absolute majority of the votes of the States Members
of the United Nations and of the non-Member States maintaining permanent
observer missions at United Nations Headquarters, shall be declared elected.
Should two candidates of the same nationality obtain the required majority vote,
the one who received the higher number of votes shall be considered elected.

3. In the event of a vacancy in the Chambers, after consultation with the
Presidents of the Security Council and of the General Assembly, the Secretary-
General shall appoint a person meeting the qualifications of paragraph 1 above,
for the remainder of the term of office concerned.

4. The judges shall be elected for a term of four years. The terms and
conditions of service shall be those of the judges of the International Ccurt of
Justice. They shall be eligible for re-election.

Article 14
Officers and members of the Chambers

1L The judges of the International Tribunal shall elect a President.

2y The President of the International Tribunal shall be a member of the
Appeals Chamber and shall preside over its proceedings.

3. After consultation with the judges of the International Tribunal, the
President shall assign the judges to the Appeals Chamber and to the Trial
Chambers. A judge shall serve only in the Chamber to which he or she was
assigned.

4. The judges of each Trial Chamber shall elect a Presiding Judge, who
shall conduct all of the proceedings of the Trial Chamber as a whole.

fove
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Article 15

Rules of procedure and evidence

The judges of the International Tribunal shall adopt rules of procedure and
evidence for the conduct of the pre-trial phase of the proceedings, trials and
appeals, the admission of evidence, the protection of victims and witnesses and
other appropriate matters.

Article 16
The Prosecutor

ls The Prosecutor shall be responsible for the investigation and
prosecution of persons responsible for serious violations of international
humanitarian law committed in the territory of the former Yugoslavia since
1 January 1991.

2. The Prosecutor shall act independently as a separate organ of the
International Tribunal. He or she shall not seek or receive instructions from
any Government or from any other source.

3. The Office of the Prosecutor shall be composed of a Prosecutor and
such other qualified staff as may be required.

4. The Prosecutor shall be appointed by the Security Council on
nomination by the Secretary-General. He or she shall be of high moral character
and possess the highest level of competence and experience in the conduct of
investigations and prosecutions of criminal cases. The Prosecutor shall serve
for a four-year term and be eligible for reappointment. The terms and
conditions of service of the Prosecutor shall be those of an Under-Secretary-
General of the United Nations.

5. The staff of the Office of the Prosecutor shall be appointed by the

Secretary-General on the recommendation of the Prosecutor.

Article 17

The Registry

1. The Registry shall be responsible for the administration and servicing
of the International Tribunal.

2 The Registry shall consist of a Registrar and such other staff as may
be required.

3. The Registrar shall be appointed by the Secretary-General after
consultation with the President of the International Tribunal. He or she shall
serve for a four-year term and be eligible for reappointment. The terms and
conditions of service of the Registrar shall be those of an Assistant Secretary-
General of the United Nations.

Lw 25
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Article 25

Appellate proceedings

14 The Appeals Chamber shall hear appeals from persons convicted by the
Trial Chambers or from the Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or
(b) an error of fact which has occasioned a miscarriage of justice.
2+ The Appeals Chamber may affirm, reverse or revise the decisions taken

by the Trial Chambers.

Article 26

Review proceedings

Where a new fact has been discovered which was not known at the time of the
proceedings before the Trial Chambers or the Appeals Chamber and which could
have been a decisive factor in reaching the decision, the convicted person or
the Prosecutor may submit to the International Tribunal an application for
review of the judgement.

Article 27

Enforcement of sentences

Imprisonment shall be served in a State designated by the International
Tribunal from a list of States which have indicated to the Security Council
their willingness to accept convicted persons. Such imprisonment shall be in
accordance with the applicable law of the State concerned, subject to the
supervision of the International Tribunal.

Article 28

Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted
person is imprisoned, he or she is eligible for pardon or commutation of
sentence, the State concerned shall notify the International Tribunal
accordingly. The President of the International Tribunal, in consultation with
the judges, shall decide the matter on the basis of the interests of justice and
the general principles of law.
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UNHCR, “Burma, Memorandum on repatriation”, UNHCR Information
Section, 5 November 1993

Available at:

https://www.burmalibrary.org/reg.burma/archives/199401/msg00058.html
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5/3/23, 8:10 PM BURMA: memorandum on repatriation

BURMA: memorandum on repatriation

e Subject: BURMA: memorandum on repatriation
o From: strider(@xxXXXXXXXXXX
e Date: Sat, 22 Jan 1994 09:26:00

Subject: BURMA: memorandum on repatriation

/* Written 4:12 pm Nov 11, 1993 by wrts@xxxxxxxxxxx in igc:reg.seasia */
/¥ —mmmm - "BURMA: memorandum on repatriation" ---------- */

[the following was issued by the Information Section of the UNHCR

on 5 November 1993.]

A Memorandum of Understanding between the Government of the
Union of Myanmar and UNHCR was signed on 5 November 1993, in
Yangon. The Director General of the Department of Immigration and
Manpower, U Maung Aung singed the MOU on behalf of the Government
and Mr. W. Blatter, Director, Regional Bureau for Asia and Oceania,
UNHCR, Geneva, on behalf of the United Nations High Commissioner
for Refugees. The signing of the MOU marks a milestone in the
voluntary repatriation programme from Bangladesh. It is the result
of an agreement reached during the visit to Myanmar of Mrs. Sadako
Ogata, the United Nations High Commissioner for Refugees, in July
of this year.

The MOU stipulates the modalities of UNHCR's presence and
programmes in the Rakhine State. It states, interalia, that UNHCR
will be given access to all returnees; that the returnees will be
issued with the appropriate identification papers and that the
returnees will enjoy the same freedom of movement as all other
nationals.

The voluntary repatriation programme has the following
components:

1. The movement phase, during which the necessary
infrastructure will be put into place to facilitate the
reception of a larger number of returnees.

2. Initial assistance in the villages of origin. 1In
addition in relief items such as household goods and
construction materials (bamboo), the returnees will also
receive food assistance for two months, provided by WFP.

3. The Reintegration phase: to enhance the economic and
social stability of the returnees, community level
projects in the fields of agriculture, health, water and
sanitation and education will be implemented with the
respective technical departments which will also benefit
the surrounding population. Close coordination will be
maintained with UNDP and other UN agencies such as UNICEF
and WHO; this is in order to avoid any overlapping and to
assure the continuum from relief to development.

UNHCR will in the coming weeks seek the financial support of
the International Community to implement this important voluntary
repatriation programme from Bangladesh to Myanmar.

https://www.burmalibrary.org/reg.burma/archives/199401/msg00058.html
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5/3/23, 8:10 PM BURMA: memorandum on repatriation
e Prev by Date: Burma's 92-year-old Strand Hotel re
¢ Next by Date: HR Violations in Burma (r),
e Previous by thread: Burma's 92-year-old Strand Hotel re
* Next by thread: HR Violations in Burma (r)
o Index(es):
o Date
o Thread

https://www.burmalibrary.org/reg.burma/archives/199401/msg00058.html
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ICTY, Rules of Procedure and Evidence, IT/32, 14 March 1994

English version available at:

https://www.icty.org/x/file/Legal%20Library/Rules procedure evidence/
ITO32 original en.pdf

French version available at:

https://www.icty.org/x/file/Legal%20Library/Rules procedure evidence/
IT032 original fr.pdf
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UNITED
NATIONS
International Tribunal for the
f Prosecution of Persons IT/32
V@\’ Responsible for Serious Violations 14 March 1994
\g\ j of International Humanitarian Law
Committed in the Territory of Original: English & French

Former Yugoslavia since 1991

Second session

The Hague,

The Netherlands

17 January - 11 February 1994

RULES OF PROCEDURE AND EVIDENCE

(ADOPTED ON 11 FEBRUARY 1994)
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Part Three

ORGANIZATION OF THE TRIBUNAL

Section 1 The Judges

Rule 14

Solemn Declaration

Before taking up his duties each Judge shall make the
following solemn declaration:

"I solemnly declare that I will perform my duties and
exercise my powers as a Judge of the International Tribunal
for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in
the Territory of the Former Yugosiavia since 1991

honourably, faithfully, impartially and conscientiously".

The declaration, signed by the Judge and witnessed by the
Secretary-General of the United Nations or his
representative, shall be kept in the records of the
Tribunal.

Rule 15

Disqualification of Judges

A Judge may not sit on a trial or appeal in any case in
which he has a personal interest or concerning which he has
or has had any association which might affect his

impartiality. He shall in any such circumstance withdraw,
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and the President shall assign another Judge to sit in his
place.

(B) Any party may apply to the Presiding Judge of a Chamber for
the disqualification and withdrawal of a Judge of that
Chamber from a trial upon the above grounds. The Presiding
Judge shall confer with the Judge in gquestion, and if
necessary the Bureau shall determine the matter. If the
Bureau upholds the application, the President shall assign
another Judge to sit in place of the disqualified Judge.

(C) The Judge of the Trial Chamber who reviews an indictment
against an accused, pursuant to Article 19 of the Statute

and Rule 47, shall not sit as a member of the Trial Chamber
for the trial of that accused.

(D) No member of the Appeals Chamber shall sit on any appeal in

a case in which he sat as a member of the Trial Chamber.

(E) If a Judge is, for any reason, unable to continue sitting
in a part-heard case, the Presiding Judge may, if that
inability seems likely to be of short duration, adjourn the
proceedings; otherwise he shall report to the President who
may assign another Judge to the case and order either a
rehearing or, with the consent of the accused, continuation
of the proceedings from that point.

Rule 16

Resignation

A Judge who decides to resign shall communicate his
resignation in writing to the President who shall transmit it to
the Secretary-General of the United Nations.

279



Annex 194

Part Eight

REVIEW PROCEEDINGS

Rule 119

Request for Review

Where a new fact has been discovered which was not known to
the moving party at the time of the proceedings before a Trial
Chamber or the Appeals Chamber, and could not have been
discovered through the exercise of due diligence, the defence or,
within one year after the final judgement has been pronounced,

the Prosecutor, may make a motion to that Chamber for review of
the judgement.

Rule 120

Preliminary Examination

If a majority of Judges of the Chamber that pronounced the
judgement agree that the new fact, if proved, could have been a
decisive factor in reaching a decision, the Chamber shall review

the judgement, and pronounce a further judgement after hearing
the parties.

Rule 121
Appeals

The judgement of a Trial Chamber on review may be appealed
in accordance with the provisions of Part Seven.

62
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Rule 122
Return of Case to Trial Chamber

If the judgement to be reviewed is under appeal at the time

the motion for review is filed, the Appeals Chamber may return
the case to the Trial Chamber for disposition of the motion.
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Statute of the International Criminal Tribunal for Rwanda, original version
contained in Security Council resolution 955 (1994), S/RES/955 (1994), 8
November 1994

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N95/140/97/pdf/N9514097.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N94/437/49/pdf/N9443749.pdf?OpenElement

283



284



Annex 195

S/RES/955 (1994)
Page 3

the United Nations and the State of the seat, acceptable to the Council, having
regard to the fact that the International Tribunal may meet away from its seat
when it considers it necessary for the efficient exercise of its functions; and
decides that an office will be established and proceedings will be conducted in
Rwanda, where feasible and appropriate, subject to the conclusion of similar
appropriate arrangements;

7. Decides to consider increasing the number of judges and Trial Chambers
of the International Tribunal if it becomes necessary;

8. Decides to remain actively seized of the matter.

Annex

Statute of the International Tribunal for Rwanda

Having been established by the Security Council acting under Chapter VII of
the Charter of the United Nationsg, the International Criminal Tribunal for the
Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan
citizens responsible for genocide and other such violations committed in the
territory of neighbouring States, between 1 January 1994 and 31 December 1994
(hereinafter referred to as "the International Tribunal for Rwanda") shall
function in accordance with the provisions of the present Statute.

Article 1

Competence of the International Tribunal for Rwanda

The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for serious violations of international humanitarian law
committed in the territory of Rwanda and Rwandan citizens responsible for such
violations committed in the territory of neighbouring States, between

1 January 1994 and 31 December 1994, in accordance with the provisions of the
present Statute.

Article 2
Genocide
1. The International Tribunal for Rwanda shall have the power to
prosecute persons committing genocide as defined in paragraph 2 of this article

or of committing any of the other acts enumerated in paragraph 3 of this
article.

2. Genocide means any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group,
as such:
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S/RES/955 (1994)
Page 4

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
3. The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c¢) Direct and public incitement to commit genocide;

(d) Attempt to commit genocide;

(e) Complicity in genocide.

Article 3

Crimes against humanity

The International Tribunal for Rwanda shall have the power to prosecute
persons responsible for the following crimes when committed as part of a
widespread or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds:

(a) Murder;

(b) Extermination;

(c¢) Enslavement;

(d) Deportation;

(e) Imprisonment;

(f) Torture;

(g) Rape;

(h) Persecutions on political, racial and religious grounds;

(i) Other inhumane acts.
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Article 4

Violationsg of Article 3 common to the Geneva
Conventions and of Additional Protocol IT

The International Tribunal for Rwanda shall have the power to prosecute
persons committing or ordering to be committed serious violations of
Article 3 common to the Geneva Conventions of 12 August 1949 for the Protection
of War Victims, and of Additional Protocol II thereto of 8 June 1977. These
violations shall include, but shall not be limited to:

(a) Violence to life, health and physical or mental well-being of persons,
in particular murder as well as cruel treatment such as torture, mutilation or
any form of corporal punishment;

(b) Collective punishments;

(c¢) Taking of hostages;

(d) Acts of terrorism;

(e) Outrages upon personal dignity, in particular humiliating and
degrading treatment, rape, enforced prostitution and any form of indecent
assault;

(£) Pillage;

(g) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized

peoples;

(h) Threats to commit any of the foregoing acts.

Article 5

Personal jurigdiction

The International Tribunal for Rwanda shall have jurisdiction over natural
persons pursuant to the provisions of the present Statute.

Article 6

Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime referred
to in articles 2 to 4 of the present Statute, shall be individually responsible
for the crime.
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2. The official position of any accused person, whether as Head of State
or Government or as a responsible Government official, shall not relieve such
person of criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the
present Statute was committed by a subordinate does not relieve his or her
superior of criminal responsibility if he or she knew or had reason to know that
the subordinate was about to commit such acts or had done so and the superior
failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a
Government or of a superior shall not relieve him or her of criminal
responsibility, but may be considered in mitigation of punishment if the
International Tribunal for Rwanda determines that justice so requires.

Article 7

Territorial and temporal jurisdiction

The territorial jurisdiction of the International Tribunal for Rwanda shall
extend to the territory of Rwanda including its land surface and airspace as
well as to the territory of neighbouring States in respect of serious violations
of international humanitarian law committed by Rwandan citizens. The temporal
jurisdiction of the International Tribunal for Rwanda shall extend to a period
beginning on 1 January 1994 and ending on 31 December 1994.

Article 8

Concurrent jurisdiction

1. The International Tribunal for Rwanda and national courts shall have
concurrent jurisdiction to prosecute persons for serious violations of
international humanitarian law committed in the territory of Rwanda and Rwandan
citizens for such violations committed in the territory of neighbouring States,
between 1 January 1994 and 31 December 1994.

2. The International Tribunal for Rwanda shall have primacy over the
national courts of all States. At any stage of the procedure, the International
Tribunal for Rwanda may formally request national courts to defer to its
competence in accordance with the present Statute and the Rules of Procedure and
Evidence of the International Tribunal for Rwanda.
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UN GA, International Law Commission, First report on State responsibility,
by Mr. James Crawford, Special Rapporteur, UN Doc. A/CN.4/490, 24 April
1998

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N98/115/04/pdf/N9811504.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N98/115/05/pdf/N9811505.pdf?OpenElement
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STATE RESPONSIBILITY

[Agenda item 2]
DOCUMENT A/CN.4/490 and Add. 1-7°

First report on State responsibility, by
Mr. James Crawford, Special Rapporteur

[Original: English and French)
[24 April, 1, 5, 11 and 26 May,
22 and 24 July, 12 August 1998)]
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State responsibility 7

16. Indeed the distinction has a number of advantages.
It allows some general rules of responsibility to be restat-
ed and developed without having to resolve a myriad of
issues about the content or application of particular rules,
the breach of which may give rise to responsibility. For
example, there has been an extensive debate about wheth-
er State responsibility can exist in the absence of damage
or injury to another State or States. If by damage or injury
is meant economically assessable damages, the answer is
clearly that this is not always necessary. On the other hand
in some situations there is no legal inziury to another State
unless it has suffered material harm.' The position varies,
depending on the substantive or primary rule in question. It
is only necessary for the draft articles to be drafted in such
a way as to allow for the various possibilitics, depending
on the applicable primary rule. A similar analysis would
apply to the question whether some “mental element” or
culpa is required to engage the responsibility of a State, or
whether State responsibility is “strict” or even “absolute”,
or depends upon “due diligence”.

17. There remains a question whether the draft articles
are sufficiently responsive to the impact that particular
primary rules may have. The regime of State responsibil-
ity is, after all, not only general but also residual. The issue
arises particularly in relation to article 37 of part two (Lex
specialis). It is discussed below.

18. Finally, there is a question whether some of the arti-
cles do not go beyond the statement of secondary rules
to lay down particular primary rules. This is true, at least
apparently, for the definition of international crimes in
article 19, and especially paragraph 3. Article 19, how-
ever, raises broader issues, which are discussed in chap-
ter I below. Another article which, it has been suggested,
infringes the distinction between primary and secondary
rules is article 35, dealing with compensation in cases
where the responsibility of a particular State is precluded
by one of the circumstances dealt with in articles 29 to
33.14 On the other hand article 35 is a without prejudice
clause, and does not specify the circumstances in which
such compensation may be payable. It can be argued that
it thereby usefully qualifies the “circumstances preclud-
ing wrongfulness” in articles 29 to 33 although whether
it is equally applicable to each of those circumstances is a
question to which it will be necessary to return.

2. ISSUES EXCLUDED OR INSUFFICIENTLY DEVELOPED

19. Many of the comments made so far with regard to
the scope of the draft articles relate to issues which should
be excluded (e.g. international crimes, countermeasures,
dispute settlement). But a number of topics have been
identified which require further treatment. For example,
the provisions dealing with reparation, and especially the
payment of interest, have been said to be inadequately
developed.!?

13 See, for example, the Lake Lanoux arbitration, UNRIAA, vol. XII
(Sales No. 63.V.3), p. 281.

14 See, for example, A/CN.4/488 and Add.1-3 (reproduced in the
present volume), comments by France on article 35.

15 Ibid., comments by the United States on article 42, comments by
France under General remarks, para. 5; and comments by Mongolia on
article 45.

20. Another such issue is obligations erga omnes. Since
its well-known dictum in the Barcelona Traction case,!0
ICJ has repeatedly referred to the notion of obligations
erga omnes, most recently on the admissibility of Yugo-
slavian counter-claims in the case concerning the Appli-
cation of the Convention on the Prevention and Punish-
ment of the Crime of Genocide.'” The matter is presently
dealt with in the definition of “injured State” in article 40,
where it is linked to the concept of international crimes.

21. Comments of Governments on obligations erga
omnes are very varied.

22. France is generally critical of the notion, while not
denying that in special circumstances a State may suffer
legal injury merely by reason of the breach of a commit-
ment. However, it says that “in the case of a commitment
under a multilateral treaty, the supposedly injured State
must establish that it has suffered special material or moral
damage other than that resulting from a simple violation
of a legal rule”.!® This may appear to deny the possibility
of obligations erga omnes, whose very effect, presumably,
is to cstablish a legal interest of all States in compliance
with certain norms.

23. Germany, by contrast, sces in the clarification and
claboration of the concepts of obligations erga omnes and
Jus cogens, in the field of State responsibility, a solution
to the vexed problems presented by article 19.1°

24. The United States takes an intermediate position,
supporting the clarification and in some respects the nar-
rowing of the categories of “injured State” in article 40,
especially in relation to breaches of multilateral treaties,
while accepting the notion of a general or community
interest in relation to defined categories of treaty (e.g.
human rights treaties). But it denies that injured States
acting in the context of obligations erga omnes (or of an
actio popularis) should have the right to claim reparation
as distinct from cessation.2

25. The United Kingdom likewise raises issues of the
definition of “injured State” in the context of multilateral
treaty obligations. In particular it questions the consis-
tency of article 40, paragraph 2 (e) (ii), with article 60,
paragraph 2 (¢), of the 1969 Vienna Convention on the
Law of Treaties, which allows the parties to multilateral
treaties to suspend the operation of the treaty in relation
to a defaulting State only “if the treaty is of such a char-
acter that a material breach of its provisions by one party
radically changes the position of every party with respect
to the further performance of its obligations under the
treaty”.2!

26. These and related questions will be referred to in
chapter I of the present report, in the context of interna-
tional crimes, and (depending on the decisions to be taken

16 Barcelona Traction, Light and Power Company, Limited, Second
Phase, Judgment, 1.C.J. Reports 1970, p. 32.

17 Counter-Claims, Order of 17 December 1997, I.C.J. Reports 1997,
p. 258, para. 35.

18 A/CN.4/488 and Add.1-3 (reproduced in the present volume),
comments by France on article 40, para. 3.

19 1bid., comments by Germany under part two, chap. IV.
20 Ibid., comments by the United States on article 19, para. 2.
21 Ibid., comments by the United Kingdom on article 40, para. 2.
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UN ECOSOC, Commission on Human Rights, Situation of human rights in
Myanmar: Report of the Special Rapporteur, Mr. Rajsoomer Lallah, submitted
in accordance with Commission on Human Rights resolution 1998/63, UN
Doc. E/CN.4/1999/35, 22 January 1999

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G99/103/33/pd1/G9910333.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G99/103/34/pdf/G9910334.pdf?OpenElement
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Rapporteur received the testimonies of a total of 50 persons selected from
among newly arrived persons from Myanmar, mostly Karen, Shan and Karenni. The
information and views obtained in the course of his visits are reflected below
under the relevant subject headings.

A. Th roblem of displ men

27. Internal displacement in Myanmar represents a particular case of human
tragedy resulting from conflict between the Government and different ethnic
groups. It is estimated that over half a million displaced persons, living in
Mon, Karen, Shan and Karenni States, are in need of humanitarian assistance.
Since the independence of Myanmar in 1948, the country has suffered from
unresolved conflicts between most of the ethnic minorities and the central
authorities in spite of a number of ceasefire agreements. These conflicts
precipitated insurgencies in several parts of the country which have resulted
in large numbers of internally displaced persons and a considerable number who
have sought refuge in neighbouring countries, particularly Thailand,
Bangladesh and India.

28. The Special Rapporteur is not in possession of independently verified
statistics on the number of displaced persons in Myanmar, but local and
international NGOs estimate the number in Karen State to be between 100,000
and 200,000. ' Unofficial estimates place the current number in Shan State to
be over 300,000 ? and in Karenni State, 70,000. Finally, there are reportedly
about 40,000 persons displaced in Mon State.

29. By the end of June 1998, the refugee camp caseload of displaced persons
from Myanmar living in Thailand was 112,841. ° The breakdown by ethnic group
was as follows: 86,823 Karen, 12,665 Mon, 13,353 Karenni. ® In addition,
there were a number of Shan displaced persons who were not living in refugee
camps but were scattered mainly throughout the north of Thailand. It is
generally believed that tens of thousands of people from Myanmar have entered
Thailand during the last three years.

B. Ihe main causes of displacement

30. The problem of displacement in Myanmar is complex and open to so many
different interpretations that a comprehensive assessment is difficult. The
causes of displacement are numerous and differ from one region to another,
although certain common features and trends can be discerned.

31. The role of the army, in this context, is paramount. Since
independence, it has exercised a strong influence over the governing of the
ethnic states. Many Karen, Karenni and Shan do not perceive the army as a
national army, and soldiers, particularly ethnic Burmese, generally behave
towards the local population as if they were enemies.

32. Violence against civilians would appear to have been a fundamental
component of the overall military strategy of the Myanmar army. That strategy
is designed first to secure resources from the local population, in particular
food, combatants and workers, and second to weaken the resource base of
insurgent groups and their capacity to govern. To this latter end, the army
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had any significant presence in Bosnia and Herzegovina.
During those 60 days, approximately 1 million people were
displaced from their homes. Several tens of thousands of
people, most of them Bosnian Muslims, were killed. The
accompanying scenes of barbarity were, in general, not
witnessed by UNPROFOR or by other representatives of the
international community, and do not form a part of this
report. In addition, the war in Bosnia and Herzegovina
included nine months of open warfare between the mainly
Muslim forces of the Bosnian Government and the mainly
Croat forces of the Croatian Defence Council. This fighting,
although important to understanding the conflict in Bosnia
and Herzegovina, did not generally involve the safe areas
that are the central focus of this report. The record of that
conflict, therefore, does not appear in this document.

7.  Atthe outset, I wish to point out that certain sections
of this report may bear similarity to accounts of the fall of
Srebrenica that have already appeared in a number of
incisive books, journal articles, and press reports on the
subject. Those secondary accounts were not used as a source
of information for this report. The questions and account of
events which they present, however, were independently
revisited and examined from the United Nations perspective.
I hope that the confirmation or clarification of those accounts
coniributes to the historical record on this subject. I also
wish to point out that I have not been able to answer all the
hitherto unanswered questions about the fall of Srebrenica,
.despite a sincere effort to do so.

8.  This report has been prepared on the basis of archival
research within the United Nations system, as well as on the
basis of interviews with individuals who, in one capacity or
another, participated in or had knowledge of the events in
question. In the interest of gaining a clearer understanding
of these events, I have taken the exceptional step of entering
into the public record information from the classified files
of the United Nations. In addition, I would like to record my
thanks to those Member States, organizations and
individuals who provided information for this report. A list
of persons interviewed in this connection is attached as
annex 1. While that list is fairly extensive, time, as well as
budgetary and other constraints, precluded interviewing
many other individuals who would be in a position to offer
important perspectives on the subject at hand. In most cases,
the interviews were conducted on a non-attribution basis to
encourage as candid a disclosure as possible. I have also
honoured the request of those individuals who provided
information for this report on the condition that they not be
identified.

9.  Allofthese exceptional measures that I have taken in
preparing this report reflect the importance which I attach

to shedding light on what Judge Riad described as the
“darkest pages of human history”.
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need to open the route over Mount Igman to resupply
Sarajevo, and for the rapid reaction force, when operational,
to protect the humanitarian convoys — though he cautioned
against its more robust application in favour of minimizing
the risk of escalation, placing emphasis on Mr. Bildt’s
current peacemaking efforts.

261. The United Nations High Commissioner for Refugees
gave the Secretary-General a very bleak assessment of the
humanitarian situation. She indicated that during the month
of June 1995 only 20 per cent of the assessed needs had been
met in Bosnia and Herzegovina, except in the contiguous
Federation areas. Sarajevo had received only 8 per cent of
its assessed requirements. The airlift remained suspended
since 8 April and soldiers had taken over driving the
humanitarian trucks over Mount Igman into Sarajevo, since
it had become too dangerous for civilians. She stressed the
need for greater involvement of the military in providing
humanitarian assistance in the light of the deteriorating
security situation. The meeting concluded with a sense that
if there were no breakthroughs on the peacemaking front in
the immediate future the United Nations would have to
consider withdrawing from Bosnia.

D. 9 July: events leading to the establishment
of a blocking position and warning to the -
Serbs

262. None of the UNPF senior leadership gathered together
at Geneva on 8 July had yet been informed of the seriousness
of the events in Srebrenica. On the basis of the research
conducted in the context of the present report, it appears that
the leadership first learned about the extent of the
deteriorating situation from UNPF headquarters by telephone
at 0840 hours on 9 July. The assessment provided to them
by the military information cell indicated that the BSA might
be attempting to “shrink the pocket”. Upon receiving this
report, the Special Representative of the Secretary-General
delegated his authority for the use of close air support to the
Force Commander, who immediately left for Zagreb. The
Special Representative also returned to Zagreb later that day,
and the Deputy Force Commander reported to him that the
situation had stabilized. An aide also confirmed that no
request for close air support had thus far been received in
Zagreb (which was technically true, as the requests that had
been made up to that time had been turned down in
Sarajevo).

263. That afternoon, on 9 July, the United Nations military
observers in Sector North-East provided an assessment of
the situation in Srebrenica. Their report indicated that the

Dutchbat observation posts and personnel had been directly
targeted, that the Dutchbat Commander had refused to
release the ARBiH weapons when requested, and that the
Dutchbat soldiers did not have the capacity to control the -
situation and prevent advances into the enclave, adding that
“this has left the civilian population, the ARBiH and
Dutchbat at the direct mercy of the BSA”. The report offered
five possible explanations for the BSA’s attack on
Srebrenica:

(1) To gain control of the roads between the enclaves
and Zvornik;

(2) To secure control of the natural resources in the
region, i.e., bauxite; )

(3) To gain control of the black market system in the
area; :

(4) To “get the entire region under BSA control”;
(5) To alter the ARBiH actions around Sarajevo.

264. The report of the United Nations military observers
concluded with an assessment that “the BSA offensive will
continue until they achieve their aims. These aims may even
be widening since the United Nations response has been
almost non-existent and the BSA are now in a position to
overrun the enclave if they wish”. Documents later obtained
from Serb sources appear to suggest that this assessment was
correct. Those documents indicate that the Serb attack on
Srebrenica initially had limited objectives. Only after having
advanced with unexpected ease did the Serbs decide to
overrun the entire enclave. Serb civilian and military
officials from the Srebrenica area have stated the same thing,
adding, in the course of discussions with a United Nations
official, that they decided to advance all the way to
Srebrenica town when they assessed that UNPROFOR was
not willing or able to stop them.

Attacks on five more Dutchbat observation posts

265. Bosnian Serb soldiers entered OP Uniform at
approximately 0900 hours on the morning of 9 July, and
disarmed the crew. Roughly half an hour later, the BSA
forced the crew to drive to the former OP Echo, which the
BSA had taken over early in June. Along the way, the crew
was able to observe and report that hills on the eastern side
of the enclave were occupied by BSA artillery positions. The
BSA then ordered the UNPROFOR crew to drive to
Bratunac, where it arrived at approximately 1200 hours. The
crew radioed Dutchbat in Srebrenica, reporting that the Serbs
had told them that they would be evacuated to the
Netherlands.
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United Nations personnel, non-governmental organizations
and the local population. The Force Commander told Tolimir
that the United Nations would not leave the enclave and
demanded that the BSA halt their attack. At 2120 hours,
UNPROFOR headquarters in Sarajevo reported that the
Serbs had bypassed the Dutchbat blocking positions, and that
Dutchbat and the Bosniacs were now coordinating a joint
defence. The Force Commander called General Mladié’s
headquarters again at 2125 hours to tell them that the
situation was impossible, and that he would do everything
he could to avoid the use of force, but that there were limits.
Mladié’s staff responded that it was all “Muslim
propaganda” and that they would have to verify the situation
themselves.

290. The Force Commander briefed the staff on his
conversation with Mladié’s office at 2135 hours. At this
time, reports were received in Zagreb that the fighting in
Srebrenica had now stopped. The Force Commander
concluded that UNPF was faced with three scenarios:

(1) To do nothing, in which case the Serbs would
either halt their advance or completely bypass the blocking
positions;

(2) To call in close air support immediately, but
since it was dark and the situation was confused, this could
be risky;

(3) To wait until morning to use close air support,
in order to avoid the risk of friendly fire and to clarify
targets.

291. An officer then relayed a message which he had just
received from the Dutchbat Commander in Srebrenica,
expressing the latter’s belief that the blocking position could
still hold its ground, and the hope that things would remain
calm through the night; the Dutchbat Commander did not
consider that close air support would be useful at the
momert, but he would like it ready by 0600 hours the
following morning. The NATO Liaison Officer responded
that the NATO pilots could be put on alert immediately, but
that they would not be able to stay in the air all night. The
Force Commander summarized his position, stating that he
had not used close air support that evening because it was
dark and the Serb infantry were better stopped by the
Netherlands infantry on the ground. He reflected that it was
odd that the Serbs had behaved as they did in the middle of
a negotiation process.

292. The delegate of the Special Representative of the
Secretary-General in Belgrade telephoned the Special
Representative’s office at 2245 hours to indicate that he had
seen President Milogevié, who had responded that not much
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should be expected of him because the Bosnian Serbs “did
not listen to him”. At 2300 hours, the Force Commander,
having spoken to General Tolimir, who had told him that the
offensive action had stopped, requested his team to
reconvene at 0600 hours the next morning.

293. The Force Commander then dispatched a report to
United Nations Headquarters in New York providing an
update on the situation as of 2300 hours on 10 July. He
recounted the extent of BSA shelling of the town during the
course of the day and the estimates of casualties received.
He stated that during the BSA advance, shortly after 1800
hours, Dutchbat had directly engaged in firefights with the
BSA, using personal weapons and 0.50-calibre machine-

- guns. (This appears to have been based on initial reports

which later proved to be incorrect — Dutchbat had not
engaged in firefights with the BSA, but had only fired flares
at them, and had fired machine-gun rounds over their heads.)
He noted with concern that two BSA tanks, which had been
heard operating behind the BSA infantry lines, might
advance to engage the blocking position. He reported that,
in the evening, the ARBiIH had apparently set up defensive
positions near the Dutchbat blocking positions, presumably
in an effort to stop the BSA advance, which had stopped as
of 2300 hours. However, he also added that other reports had
indicated that the Dutchbat observation post on the western
boundary of the pocket was surrounded by the BSA and
might have been directly targeted.

294. In his report, the Force Commander also explained
why he had decided against the use of close air support that
evening. He added that as of 0600 hours the following day
NATO aircraft would be airborne and ready to conduct a
close air support mission at shorter notice, and against
infantry if necessary, if called upon to do so. He further
stated that UNPF headquarters had considered unacceptable
a “ceasefire” offer by the Serbs (which had been delivered
to the Dutchbat Commander by the BSA Commanding
Officer), and under which Dutchbat forces would withdraw,
without their weapons and equipment, as would
non-governmental organization personnel. All civilians
wishing to evacuate to Tuzla would do so within 48 hours.

295. Atapproximately midnight, the Dutchbat Commander
convened a meeting with the Bosniac leadership in
Srebrenica. The United Nations military observers
summarized the results of the meeting in their report to
Sector North-East a few hours later. They indicated that the
Dutchbat Commander had informed the Bosniac leadership
in Srebrenica, comprising the Mayor, the Deputy Mayor, the
President of the Executive Council and the ARBiH Chief of
Staff, that the BSA had offered an ultimatum for “surrender”
which UNPROFOR had categorically rejected. The Dutchbat
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which, at UNPF’s request, had been airborne since 0600
hours, would soon need to return to Italy to refuel. The
UNPROFOR Commander’s Chief of Staff concurred because
the Serb attack had not resumed. At the same time, he
requested that the planes return as quickly as possible. He
was apparently told that the planes would be available to
respond to a request for close air support by approximately
1400 hours.

301. Sometime before 1000 hours, the Special
Representative of the Secretary-General informed his staff
that he had spoken with the Secretary-General. The Special
Representative added that he had declined the Secretary-
General’s offer to delegate to him the authority for calling
in air strikes. Approximately one hour later, UNPF
headquarters in Zagreb received the request from
UNPROFOR Bosnia and Herzegovina Command for close
air support for Dutchbat in Srebrenica.

302. The Bosnian Serbs resumed their attack at
approximately 1100 hours, with direct tank fire against
Dutchbat positions. By 1130 hours, B Company was
reporting that the BSA was firing at its compound. The BSA
also began shelling OP Mike and OP November in the
northern portion of the enclave. At 1200 hours, the Force
Commarder advised the Special Representative to approve
the request for close air support to be used against any forces
either atracking the blocking positions or firing with heavy
weapons on other United Nations positions in Srebrenica
town. The Special Representative approved the request at
1217 hourrs, providing additional authorization for close air
support against any forces attacking United Nations
observation posts along the perimeter of the enclave. It is
worth noting that the form which the Force Commander and
the Special Representative signed on 11 July was the same
as that which had been submitted to Zagreb on 9 July. In
their view, it was a standing request which would be acted
upon on the receipt of updated target information and the
notification, communicated verbally if necessary, that the
warning of 9 July to the Serbs had not been heeded. Thus,
the confusion between Srebrenica and Tuzla over the forms
on the morning of 11 July appears to have been, in Zagreb’s
perspective, irrelevant to the decision to approve close air
support.

303. At 1210 hours, the United Nations military observers
in Srebrenica reported that the crew of OP November had
withdrawn, under Serb fire, to 2 new position approximately
400 m behind the observation post. At almost the same time,
a Serb tank fired at one of the Dutchbat APCs in the Bl
blocking position. At 1230 hours, the BSA began firing on
OP Hotel, which was located on high ground overlocking
Srebrenica town and positions to the south. Within half an
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hour, the Serbs were shelling the town from positions to the
south and east. At around 1330 hours, the BSA fired two
shells which impacted in the B Company compound, where
4,000 to 5,000 Bosniac civilians were taking refuge; an
unspecified number were injured.

304. The advancing Serb forces now entered the town
encountering little or no resistance either from UNPROFOR
or from the ARBiH. The Serb flag was hoisted above a
bakery at the southern end of the town at 1407 hours,
according to one individual who was there at the time. The
residents of Srebrenica town, including those who had
sought refuge at the B Company base, began to flee
northwards in the direction of Potodari at approximately
1430 hours. Srebrenica had fallen. Until that point, at least
three (but possibly up to five) requests for air support by
Dutchbat had been turned down at various levels in the chain
of command. Dutchbat had also not fired a single shot
directly at the advancing Serb forces.

305. Eighteen NATO aircraft had by now made their way
to Srebrenica. Six of them were detailed to attack targets,
with the remainder largely designated for the suppression
of enemy air defence systems, if required. At approximately
1440 hours, two NATO aircraft dropped a total of two bombs
on what were thought to be Serb vehicles advancing towards
the town from the south. It was not clear at the time what
damage had been done, if any. NATO aircraft also overflew
the southern and north-western portions of the enclave,
respectively, but were unable to locate targets.

306. Immediately following this first deployment of NATO
close air support, the BSA radioed a message to Dutchbat.
They threatened to shell the town and the compound where
thousands of inhabitants had begun to gather, and to kill the
Dutchbat soldiers being held hostage, if NATO continued
with its use of air power. The Special Representative of the
Secretary-General recalled having received a telephone call
from the Netherlands Minister of Defence at this time,
requesting that the close air support action be discontinued,
because Serb soldiers on the scene were too close to
Netherlands troops, and their safety would be jeopardized.
The Special Representative considered that he had no choice
but to comply with this request. The message was passed to
NATO accordingly, and the air action was halted. The
Minister made similar calls to the Under-Secretary-General
for Peacekeeping Operations in New York and his Military
Adviser (a Netherlands Major General) at the same time,
which were echoed in démarches by the Permanent
Representative of the Netherlands.

307. President Milosevi¢ telephoned the Special
Representative of the Secretary-General at 1500 hours, and
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stated that the Dutchbat soldiers in Serb-held areas had
retained their weapons and equipment, and were free to
move about. This was not true.

308. At 1600 hours, the United Nations military observers
reported that upwards of 20,000 inhabitants, mainly women,
children and the elderly, were converging on the Dutchbat
headquarters compound in Potocari. They added that “... the
shelling of the town [had been ongoing] despite the
airstrikes .. the town is in the hands of the BSA ...
B-Company has left the compound in Srebrenica and is
heading for Potocari ... the airstrikes on the north part of the
enclave have not taken place up till now ... that means that
the compound is a very easy target for all the weapons on
the north ridge of the enclave”. A covering note transmitting
this report stated that, “apparently, there has been too little
too late”.

309. About an hour earlier, Dutchbat had assigned the
battalion’s logistics officer and approximately 30 soldiers
to coordinate the reception of the people fleeing from
Srebrenica. The commanding officer assessed that the main
gate to the compound was vulnerable to Serb fire, and
accordingly ordered that a hole be cut in the fence on the
other side of the compound. Some 4,000 to 5,000 refugees
had entered the compound through this hole by the early
evening. Dutchbat then assessed that it did not have the
provisions or space required to accommodate any more
refugees and blocked enjry into the compound for the
additional refugees who were struggling to get in. These
refugees, estimated to number some 15,000 to 20,000, also
comprised mainly women, children and elderly. They
remained outside the compound, in its immediate vicinity,
throughout the night.

310. The majority of Srebrenica’s men of military age did
not seek refuge in PotoCari. The vast majority of them,
including the civilian and military authorities, as well as
some of their families, decided instead that they would risk
making their way on foot to Tuzla, some 50 km away,
through Serb lines and through forested, partly mined
territory. They decided that they would fight their way
through if they had to. By mid-afternoon on 11 July, the men
who were preparing to make the journey began to gather in
the hamlet of Susnjari, located in the north-western portion
of the enclave.

311. Meanwhile, the acting UNPROFOR Commander spoke
with General Gvero, Deputy Commander of the BSA, at
1810 hours. The notes on the conversation indicate that he
told Gvero that, while the NATO aircraft had been
withdrawn from the area, they could be recalled at any time.
He also informed him that the Dutchbat Commander had

been instructed to contact the BSA in order to obtain a
ceasefire. He further stated that he would defend his troops
if and when attacked and requested that the Dutchbat
soldiers currently being held by the BSA be released
immediately. General Gvero pledged to “look into the
situation” and to revert back the following morning.

312. Upon the Force Commander’s request; the acting
UNPROFOR Commander then issued instructions to
Dutchbat, ordering them to enter into negotiations with the
BSA to secure an immediate ceasefire. He added that “giving
up any weapons and military equipment [was] not authorized
and [was] not a point of discussion”. He ordered Dutchbat
to concentrate their forces in the Poto¢ari compound and to .
withdraw from the remaining observation posts. He ordered
them to “take all reasonable measures to protect refugees and
civilians in f[their] care”. He added that they should
“continue with all possible means to defend [their] forces
and installation from attack”. This was “to include the use
of close air support if necessary”. While noting the clarity
of'the instructions, the Dutchbat commanders assessed that
they were simply no longer in a position to carry them out.

313. At around 2000 hours, the Serbs contacted Dutchbat
using the communications equipment in one of the vehicles
that they had commandeered in the preceding days. They
instructed the Dutchbat Commander to come to the Hotel
Fontana in Bratunac for a meeting. He arrived there at
approximately 2030 hours, and was surprised to find General
Miadié, accompanied by General Zivanovié, the Commander
of the BSA Drina Corps. The BSA had gathered a
considerable media entourage as well. The meeting lasted
roughly 45 minutes, which Mladi¢ reportedly used mostly
to shout at the Dutchbat Commander, accusing himr and the
United Nations of having wrongfully used air power against
the BSA. He blamed the United Nations for not having
disarmed the Bosniacs in Srebrenica. The Dutchbat
Commander attempted to explain the desperate situation of
the thousands of inhabitants who had gathered in Potodari.
Mladié responded that the Dutchbat Commander should
return for a second meeting at 2330 hours, and that he should
bring with him representatives of the refugees, and if
possible, someone from the civil authorities.

314. The Dutchbat Commander returned to the Hotel
Fontana at 2330 hours accompanied by the Director of
Srebrenica’s high school, whom he had asked to serve as a
representative of the refugees. (Of the town’s official
civilian leaders, only Ibran Mustafié, representative of
Srebrenica in the Assembly of Bosnia and Herzegovina,
joined the Bosniacs seeking protection from UNPROFOR
at Potocari. All other leaders, expressing scepticism as to
whether UNPROFOR was willing or able to protect them,
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VIIL. Aftermath of the fall of Srebrenica: 12-20 July 1995

The following section attempts to describe in a coherent narrative how thousands of
men and boys were summarily executed and buried in mass graves within a matter of days
while the international community attempted to negotiate access to them. It details how
evidence of atrocities taking place gradually came to light, but too late to prevent the
tragedy which was unfolding. In 1995, the details of the tragedy were told in piecemeal
Jashion, as survivors of the mass executions began to provide accounts of the horrors they
had witnessed; satellite photos later gave credence to their accounts.

The first official United Nations report which signalled the possibility of mass
executions having taken place was the report of the Special Rapporteur of the Commission
on Human Rights, dated 22 August 1995 (E/CN.4/1996/9). It was followed by the Secretary-
General's reports to the Security Council, pursuant to resolution 1010 (1995), of 30 August
(5/1995/755) and 27 November 1995 (S/1995/988). Those reports included information
obtained from governmental and non-governmental organizations, as well as information
that had appeared in the international and local press. By the end of 1995, however, the
International Tribunal for the Former Yugoslavia had still not been granted access to the
area to corroborate the allegations of mass executions with forensic evidence.

The Tribunal first gained access to the crime scenes in January 1996. The details of
many of their findings were made public in July 1996, during testimony under rule 60 of
the Tribunal’s rules of procedure, in the case against Ratio Mladi¢ and Radovan Karad#ié
Between that time and the present, the Tribunal has been able to conduct further
investigations in the areas where the executions were reported to have taken place and
where the primary and secondary mass graves were reported to have been located. On the
basis of the forensic evidence obtained during those investigations, the Tribunal has now
been able to further corroborate much of the testimony of the survivors of the massacres.
On 30 October 1998, the Tribunal indicted Radislav Krsti, Commander of the BSA's Drina
Corps, for his alleged involvement in those massacres. The text of the indictment provides
a succinct summary of the information obtained to date on where and when the mass
executions took place.

The aforementioned sources of information, coupled with certain additional
confidential information that was obtained during the preparation of this report, form the
basis of the account which follows. Sources are purposely not cited in those instances where
such disclosure could potentially compromise the Tribunal’s ongoing work.

A. 12 July: meetings with Mladi¢;
deportation commences

318. On 12 July, the Special Representative of the
Secretary-General transmitted the text of the Dutchbat
Commender’s report to United Nations Headquarters in New
York. In doing so, he also provided an update of the situation
as it stood at that time. He indicated that the BSA was still
holding 31 Dutchbat soldiers hostage, including the B
Company Commander who had been apprehended by the
BSA the day before. He added that the three observation
posts that were still being manned were now behind Serb
lines. He also stated that Dutchbat could provide only two
meals for each of the refugees in Potoéari, after which their

72

stocks would be exhausted. He stressed that Bosnian
Government authorities were opposed to the United Nations
plan to evacuate all those in Potoéari who wished to leave
Srebrenica. Minister Hasan Muratovié, on behalf of the
Bosnian Government, had reportedly told UNHCR
representatives that his Government did not accept the
evacuation of civilians out of Poto&ari, other than in cases
of medical emergencies. Mr. Muratovié had apparently
added that because Srebrenica was a “United Nations safe
area”, the newly displaced should be accommodated there.
The Special Representative also indicated in his report that
there was a “real concern” that Zepa would be the next
objective of the Serbs. General Maldi¢ had reportedly
announced on Bosnian Serb radio that all Bosnians in Zepa
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killing, which appears to have been carried out by small-
arms fire and hand grenades thrown into the hall.

365. Erdemovi¢ told the Tribunal: “I wanted to testify
because of my conscience, because of all that happened
because I did not want that. I was simply compelled to,
forced to, and I could choose between my life and the life
of those people; and had I lost my life then, that would not
have changed the fate of those people. The fate of those
people was decided by somebody holding a much higher
position than I did. As I have said already, what really got
me, I mean, it has completely destroyed my life and that is
why I testified.” It is worth bearing in mind that Erdemovié,
a Bosnian Croat, remains the only individual who
participated in the executions from 14 to 17 July who has
surrendered himself. The Tribunal has reconstructed the
crime scene from that period on the basis of the forensic
evidence, which it has used to corroborate the stories of the
handful of men who survived the executions.

366. The accounts of the survivors of the other execution
sites are equally horrific. The horror for those being held
in Bratunac had begun a few days earlier, on 14 July, when
one group of men was loaded into buses and taken to a
school near the Lazete Hamlet, where they were then
jammed into a warehouse. Throughout the morning, the

. warehouse continued to be filled with men, until they were
eventually taken out, given some water and told that they
were to be exchanged. They were then put on trucks which
took them 800 m north of the school, taken off the trucks,
lined up in a field, and shot.

367. Also on 14 July, another group was taken from

- Bratunac past Zvornik to Karakaj and the aluminium factory,
and were dropped of at the Petkovski school. They were
jammed into the school’s gymnasium and classrooms.
During the course of the day, they were subjected to lethal
beatings. In the afternoon and evening, people were placed
in trucks and taken to the plateau of the dam of the
aluminium factory (the Red Dam), and executed. Some of
their bodies are believed to have been thrown in the lake,
others piled into mass graves.

368. On or about 15 July, a group of approximately 450
people were taken from Bratunac to Kozluk, located on the
Drina, north of Karakaj. They were all summarily executed,
only a few hundred metres from the barracks of the “Drina
Wolves”.

369. On 16 July, the column of Bosniac men that had set out
from Srebrenica and Susnjari was still trying to make its way
to ARBiH-held territory. Many of these men surrendered and
were apparently loaded on buses and trucks and taken to the
Cerska Valley. One Srebrenica survivor later recalled

realizing that he was walking on blood as he arrived there,
and that one week later others passing through the Cerska
Valley could smell corpses. One hundred and fifty bodies
with their hands bound were subsequently found at a mass
grave near this location.

370. Over the past four years, the Tribunal has been able
to determine that those killed between 14 and 17 July were
buried within 24 to 48 hours in mass graves in close
proximity to the execution sites. (See the map at the end of
this chapter.) In some cases, the victims were made to dig
their own graves. In others, they were shot while standing
in them. It appears that, over the course of the next several
months, the bodies were taken out of the initial mass graves,
and reburied in 33 different “secondary sites”. Each of these
secondary sites is believed to contain the remains of between
80 and 180 bodies. The Tribunal has managed to probe each
of those sites, and has fully exhumed seven of them. To date,
the Tribunal has found the remains of approximately 2,000
victims from those sites which it has fully exhumed, of
which the identities of roughly 30 have been determined thus
far.

14 July: meeting with MiloSevi¢ and Mladic¢

371. The international community does not appear to have
had any evidence at the time that executions were taking
place in such staggering numbers. In fact, almost all the
individuals interviewed in the context of this report indicated
that they simply did not expect, or even imagine, the
possibility of such barbarity. However, the Dutchbat
debriefing report reveals that two Dutchbat soldiers, on their
way back from Nova Kasaba to Bratunac on 14 July, had
seen between 500 and 700 corpses on the roadside. However,
the same report indicated that two other members of
Dutchbat travelling in the same vehicle saw only a few
corpses. No written record has been located indicating that
Dutchbat made either account available to the UNPROFOR
chain of command on 14 July, or in the days immediately
thereafter. Thus, it is not clear how many bodies were there
at the time, and if they were those of soldiers who had been
in the “column” and had been killed in battle with the BSA,
or those of defenceless individuals who had been summarily
executed. -

372. On 14 July, the European Union negotiator, Mr. Bildt,
travelled to Belgrade to meet with President Milo3evié. The
meeting took place at Dobanovci, the hunting lodge outside
Belgrade, where Mr. Bildt had met President MiloZevié and
General Mladi¢ one week earlier. According to Mr. Bildt’s
public account of that second meeting,>’ he pressed the
President to arrange immediate access for UNHCR to assist
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the people of Srebrenica, and for ICRC to start to register
those who were being treated by the BSA as prisoners of
war. He also insisted that the Netherlands soldiers be
allowed to leave at will. Mr. Bildt added that the
international community would not tolerate an attack on
GoraZde, and that a “green light” would have to be secured
for free and unimpeded access to the enclaves. He also
demanced that the road between Kiseljak and Sarajevo
(“Route Swan”) be opened to all non-military transport.
President Miloevié¢ apparently acceded to the various
demands, but also claimed that he did not have control over
the matter. Milodevié had also apparently explained, earlier
in the meeting, that the whole incident had been provoked
by escalating Muslim attacks from the enclave, in violation
of the 1993 demilitarization agreement.

373. A few hours into the meeting, General Mladi¢ arrived
at Dobanovci. Mr. Bildt noted that General Mladié readily
agreed to most of the demands on Srebrenica, but remained
opposed to some of the arrangements pertaining to the other
enclaves, Sarajevo in particular. Eventually, with President
Milodevié’s intervention, it appeared that an agreement in
principle had been reached. It was decided that another
meeting would be held the next day in order to confirm the
arrangements. Mr. Bildt had already arranged with Mr.
Stoltenberg and Mr. Akashi that they would join him in
Belgrade. He also requested that the UNPROFOR
Commander also come to Belgrade in order to finalize some
of the military details with Mladi¢.

374. Meanwhile, the Security Council had again convened
to discuss the situation in Srebrenica and had adopted a
presidential statement (S/PRST/1995/32) in which it recalled
its resolution 1004 (1995) and expressed deep concern about
the ongoing forced relocation of tens of thousands of
civilians from the Srebrenica safe area to the Tuzla region
by the Bosnian Serbs. The Council considered this forced
relocation to be a clear violation of the human rights of the
civilian population. The Council was “especially concerned
about reports that up to 4,000 men and boys had been
forcibly removed by the Bosnian Serb party from the
Srebrenica safe area”. It demanded that “in conformity with
internationally recognized standards of conduct and
international law the Bosnian Serb party release them
immediately, respect fully the rights of the civilian
population of the Srebrenica safe area and other persons
protected under international humanitarian law and permit
access by the International Committee of the Red Cross”.
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F. 15 July: massacres continue; agreement
reached between Mladic and the United
Nations Protection Force

375. The Co-Chairmen of the International Conference on
the Former Yugoslavia, the Special Representative of the
Secretary-General, and the UNPROFOR Commander
convened for a meeting at the United States Embassy in
Belgrade on the morning of 15 July. Mr. Bildt briefed the
gathering on the results of his meeting with Milo3evié¢ and
Mladi¢ the previous day. Aware of reports that grave human
rights abuses might have been committed against the men
and boys of Srebrenica, but unaware that mass and
systematic executions had commenced, the gathering of
senior international officials then joined Milo3evié and
Mladic¢ for a largely ceremonial meeting over lunch. This
was followed by a meeting between the UNPROFOR
Commander and Mladi¢ to finalize the details.

376. Inhis account of those meetings,?® Mr. Bildt explains
that the participants decided not to initially reveal publicly
that the meeting had been held, or to divulge the substance
of any agreements reached. He explains that this decision
was taken because the meeting with Mladi¢ was ostensibly
taking place without Karadzi¢’s knowledge and that they did
not want the latter to find out. (Mr. Bildt indicates that it had
become part of a concerted effort to use Mladié in order to
undermine Karadzi¢.) Mr. Bildt adds that it was nevertheless
decided that the provisions of the agreement relating to
Srebrenica would take effect immediately, even if not
officially signed, whereas the provisions relating to Gorazde,
Zepa and Sarajevo and other matters would be finalized after
another meeting between Mladi¢ and the UNPROFOR
Commander, to be held in Serb-held territory outside of
Sarajevo, at 1200 hours on 19 July. The second meeting
would not be kept secret, and after its conclusion, all points
agreed upon, including on Srebrenica, would then be
revealed.

377. The points of agreement reached on Srebrenica, as
reported to United Nations Headquarters at the time, were
the following:

Full access to the area for UNHCR and ICRC;

ICRC to have immediate access to “prisoners of war”
to assess their welfare, register them, and review
procedures at Bosnian Serb reception centres in
accordance with the Geneva Conventions;

UNPROFOR requests for resupply of Srebrenica, via
Belgrade, Ljubovija and Bratunac, to be submitted on
17 July; £
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their ears cut off and some women have been raped.”®® The
story was picked up by a number of wire services and
reproduced. At approximately the same time, survivors of
executions had also begun to recount their testimonies to the
international and local press.

390. This prompted the Secretariat to write to the Special
Representative the following day: “you will, no doubt, have
read and heard the extensive reports of atrocities committed
by the Bosnian Serbs during their recent takeover of
Srebrenica. While many of these reports emerge from
refugees, they are widespread and consistent, and have been
given credence by a variety of international observers,
including UNHCR. We have however, received nothing on
the subject from UNPROFOR.” The Secretariat urged the
Special Representative to ensure that UNPROFOR interview
the Netherlands personnel who had already returned from
Srebrenica. The instruction to the Special Representative
continued: “our inability to corroborate (or authoritatively
contradict) any of the allegations currently being made,
many of which involve events of which UNPROFOR in
Potocari could not have been unaware, is causing mounting
concern here”. The Special Representative responded that
the Dutchbat soldiers that had been in Bratunac had been
debriefed immediately upon arrival in Zagreb. He added,
however, that such debriefings “did not reveal any first-hand
accounts of human rights violations™.

H. 19 July: Mladi¢ and United Nations
Protection Force Commander meet again
and conclude agreement

391. On the basis of his recent meeting with President
Milo%evi¢ and General Mladié¢ in Belgrade, the Special
Representative of the Sccretary-General was hopeful that
both might feel it opportune to show some generosity. He
sought the views of the UNPROFOR Commander, who
responded that “peacekeeping [had] come to an end”, and
that the safe area policy had “manifestly failed”. In his view,
the war would continue for some time, until there was
“symmetry” in the territorial holdings of the belligerents. He
thought that this symmetry might emerge as time was not on
the side of the Bosnian Serbs, who he predicted would
become relatively weaker as the months wore on. He warned
that the Serbs would seek a ceasefire which would “seal their
territorial gains”.

392. The UNPROFOR Commander met with Mladic on 19
July at the Restoran Jela in Serb-held territory outside of
Sarajevo. Throughout the meeting, he maintained contact
with Mr. Bildt, who was holding parallel negotiations with

President MiloZevi¢ in Belgrade. The UNPROFOR
Commander again stressed to Mladié how essential it was
that ICRC be granted immediate access to the men being
detained, and that freedom of movement to the enclaves be
restored for UNPROFOR and UNHCR. He pressed Mladié
to explain his troops’ behaviour in the aftermath of the fall
of Srebrenica, to which Mladi¢ responded that his troops had
“finished [it] in a corréct way”. Mladié added that, on the
night of 10-11 July, a significant number of ARBiH troops
had broken through the confrontation line in the direction
of Tuzla. Mladié continued that he had opened a corridor to
let these troops go. He accepted that some “skirmishes” had
taken place with casualties on both sides, and that some
“unfortunate small incidents” had occurred.  The
UNPROFOR Commander and Mladi¢ then signed the
agreement which provided for the following:

ICRC access to all “reception centres” where the men
and boys of Srebrenica were being held, by the next
day;

UNHCR and humanitarian aid convoys to be given
access to Srebrenica;

The evacuation of wounded from Potoéari, as well as
the hospital in Bratunac;

The return of Dutchbat weapons and equipment taken
by the BSA;

The transfer of Dutchbat out of the enclave
commencing on the afternoon of 21 July, following the
evacuation of the remaining women, children and
elderly who wished to leave.

Subsequent to the signing of this agreement, the Special
Representative wrote to President Milosevié , reminding him
of the agreement, that had not yet been honoured, to allow
ICRC access to Srebrenica. The Special Representative later
also telephoned President MiloSevi¢ to reiterate the same
point.

393. During the meeting, Mladié claimed triumphantly that
Zepa had fallen to advancing Serb forces. This, however,
was untrue, and the situation on the ground in Zepa was
complex.
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consequences of the wrongful act listed in chapter II
when an “international crime” was committed would
not be required.

66. It was observed that the list of situations in
paragraph 2 was not exhaustive and could cause
confusion since it did not expressly mention either
bilateral custom or breach of obligations arising from a
unilateral act, which could be uti singuli or erga omnes,
despite the reference to customary law in subparagraph
(e). Conversely, support was expressed for an
illustrative list to allow for the possibility of other
situations. It was also noted that the question of a State
being injured by a unilateral act of another State was
currently being considered by the Commission under a
separate topic. At the same time, doubt was raised as to
whether the list was useful since some of the examples
were problematic. For example, paragraph 2 (e),
addressing injury by a violation of a multilateral treaty,
appeared to usurp article 60 of the Vienna Convention
on the Law of Treaties. It was maintained that
violations of treaty provisions should first be governed
by the provisions of the treaty itself, after which the
appropriate legal framework would be the law of
treaties, not State responsibility.

Chapter 11

Rights of the injured State and
obligations of the State which has
committed an internationally wrongful
act

67. The chapter was considered well balanced.
However, attention was drawn to the need to consider
the relation between States entitled to invoke
responsibility with regard to the same breach and the
question of whether one State’s claim for reparation
absorbed the rights of the other States.

Article 41

Cessation of wrongful conduct
68. Support was expressed for the underlying
principle since the obligation to cease wrongful

conduct was the first necessity. It was felt that
cessation could appear in a separate provision or in an
article on the consequences of an internationally
wrongful act (art. 36).

A/CN.4/504
Article 42
Reparation

69. The requirement of full reparation without

qualification was considered well established in
international law. It was noted that only the State
directly affected could claim reparation for the damage
suffered and that other States must be satisfied with the
obligations set forth in draft articles 41 and 46, without
prejudice to Chapter VII of the Charter of the United
Nations. Doubts were expressed regarding the legal
basis for the exception in paragraph 3, which could be
abused by States to avoid their legal obligations and
erode the principle of full reparation.

Article 43
Restitution in kind

70. There was opposition to the exception provided in
subparagraph (d).

Article 44
Compensation

71. Compensation was considered an essential issue
which required more detailed provisions, particularly
concerning the assessment of pecuniary damage,
including interest and loss of profits. Suggestions
included referring to the various forms of
compensation proposed by the Special Rapporteur in
1989 or the various rules derived from international
practice and jurisprudence, such as the principle
whereby damage suffered by a national was the
measure of damage suffered by the State. It was also
suggested to provide that interest “shall”, rather than
“may”, be included in any compensation award to
reflect existing international law and to deprive the
wrongdoing State of an incentive to delay payment of
compensation. It was remarked that payment of interest
on overdue compensation should be determined only
after the amount of compensation had been fixed and a
sufficient grace period for its payment had been
allowed. Conversely, it was considered unnecessary to
specify the obligation to pay interest. A preference was
expressed for a more analytical version of article 44,
which made no reference to interest or lost profits.

Article 45
Satisfaction

72. It was suggested that the term “moral damage” in
paragraph 1 should be defined. Reservations were
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54 or was a separate obligation, and whether it was
subject to limitations.

73. Under article 43 (b) (ii), the notion of “injured
State” was extended to “all the States concerned” in
certain situations, which presumably covered some jus
cogens norms and global agreements on environmental
protection. It must be clarified, however, whether the
provision was also intended to cover international
human rights instruments, specifically excluded from
the equivalent provision of article 60, paragraph 5, of
the 1969 Vienna Convention on the Law of Treaties.

74. One of the Special Rapporteur’s achievements
had been to reduce the concept of obligations erga
omnes to a viable, realistic level. The new article 49
provided for invocation of responsibility by States
other than the injured State if the obligation breached
was owed to a group of States, such as the parties to a
multilateral treaty on human rights or the environment,
or to the international community as a whole, in
situations of jus cogens or a very few treaties of a
nearly universal character.

75. Under the new article 49, States other than the
injured State could request cessation of the
internationally wrongful act and guarantees of non-
repetition; they could even demand compliance with
the obligation of reparation in the interest of the
injured State or beneficiaries of the obligation
breached. The concept was worth pursuing but required
further thought. Since there was no provision for
cooperation,  various  States might formulate
inconsistent or even contradictory requests, and
compliance with one such request and not others might
further complicate the situation. At the least, article 49,
paragraph 3, should include a provision on cooperation
similar to that contained in article 54, paragraph 3,
concerning  cooperation in  the taking  of
countermeasures. An even better solution would be to
establish an obligation on the part of all States
interested in exercising their rights under article 49,
paragraph 3, to agree on joint requests.

76. Countermeasures as a means of obtaining
compliance for obligations erga omnes presented a
thorny problem. The draft had evolved considerably
since its first reading. As it stood, States other than the
injured State were not entitled to take countermeasures,
unless requested to do so by the injured State, for non-
serious breaches of erga omnes obligations. They
might call for cessation and non-repetition under article

49, paragraph 2, but could do nothing to induce
compliance. He doubted that that was the desired
result.

77. In the case of serious breaches as defined in
article 41, however, under article 54, paragraph 2, any
State might take countermeasures in the interest of the
beneficiaries of the obligation breached. The provision
was confusing, because it covered two different
situations. If the serious breach met the conditions of
article 43 (b), any State concerned was an injured State
and entitled as such to take countermeasures, but not,
as the draft articles stood, to make requests in the
interest of the beneficiaries. It would seem
inappropriate for such a State to be able to take
countermeasures on behalf of the beneficiaries without
first having sought compliance on their behalf. To
correct the situation, a provision similar to that in
article 49, paragraph 2, concerning requests in the
interest of the beneficiaries should be included under
article 44, paragraph 2.

78. Moreover, as presently drafted, the provision in
article 54, paragraph 2, created the impression that in
case of a breach under article 41, any State could take
countermeasures without first having made requests in
accordance with article 49, paragraph 2 (b). It was
arguable that such an interpretation was excluded by
article 53, paragraph 1, but he felt the connection
should be made explicit.

79. The cooperation in taking countermeasures
referred to in article 54, paragraph 3, complicated
adherence to the principle of proportionality laid down
in article 52. A possible solution might be to add a
provision to article 53 requiring all States intending to
take countermeasures to mutually agree on them before
taking them. The article, which concerned conditions
relating to resort to countermeasures, needed redrafting
in any event, because it referred only to the injured
State. Nothing in the draft articles as they stood
required a State other than the injured State to
negotiate with the responsible State before taking
countermeasures.

80. As worded, article 59 on the relation to the
Charter of the United Nations was ambiguous. It was
not clear whether it referred to the obligation to refrain
from the threat or use of force or to the competence of
the organs of the United Nations to deal with breaches
of an obligation, and, in the latter case, whether it was
attempting to establish the United Nations prior right
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which restitution would seriously impair the economic
stability of the responsible State, or to at least make it
clear that the subparagraph removed was covered by
the new subparagraph (b).

25. Article 39 provided for interest, whatever the
form of reparation. Satisfaction, however, was
essentially an expression of regrets and an
acknowledgement of a breach that was solely
concerned with damages which were not economically
quantifiable, and it was therefore logical that it should
be excluded from the provision.

26. The delegation of Slovenia supported the
approach adopted by the Commission, which was not
to give too broad a definition of the injured State and to
draw a distinction between States that were
individually injured and those which, while not directly
injured, nevertheless had a legal interest in the
performance of the obligation. The articles concerned
with the invocation of responsibility, which were based
on the provisions of the Vienna Convention on the Law
of Treaties, set out the procedure and established clear
rules in the matter. The work of the Commission in the
field of diplomatic protection would permit the
elaboration of rules that could be applied to questions
of the nationality of claims and exhaustion of domestic
remedies. The delegation of Slovenia was of the view
that article 49 (2) (b), which provided that a State not
directly injured was entitled to claim reparation in the
interest of the injured State or of the beneficiaries of
the obligation breached, was questionable and
proposed that the words “of the injured State or”
should be deleted from the paragraph.

27. On the subject of countermeasures, Slovenia was
of the view that, while the question should be included
in the codification of the rules on State responsibility, it
was different from State responsibility and merited
separate treatment. The Commission had carefully
considered the question, including the right of any
State, under certain conditions, to take
countermeasures in cases of serious breaches of
obligations. In certain circumstances, such as in the
case of serious and systematic human rights violations,
the proposed rules could certainly be justified but,
because of its broad scope, risked at the same time
giving rise to abuses.

28. Mr. Jacovides (Cyprus) recalled that he had
stated 10 years earlier that, while State responsibility
had concentrated primarily on responsibility for injury

to aliens, with the development of jus cogens and its
acceptance in the Vienna Convention on the Law of
Treaties and the existence of hierarchically higher rules
as set out in the United Nations Charter, the topic of
State responsibility had been placed on a much broader
foundation and it was now recognized, including by the
International Court of Justice, that obligations erga
omnes existed and that the interest of the international
community as a whole and of international public order
needed to be taken into account. The Commission must
ensure that the expectations of the international
community, and in particular of the new States that had
come into existence after the classical rules of
international law on that topic had been formulated
were not disappointed.

29. In the view of the delegation of Cyprus, that
position was still valid. While it was understandable
that the pendulum might swing backwards towards the
middle ground from extreme and controversial
positions in the light of the constant evolution of
international law, care should be taken not to allow it to
swing back too far to the traditional conventional
approach at the expense of progressive notions
imported into the law largely as a result of the impact
of newly independent States.

30. Turning to the current text, several issues
remained outstanding. On the question of what form
the draft articles should take, the delegation of Cyprus,
together with other States, notably the Nordic States,
would prefer that they be adopted as a legally binding
convention, alongside such major codification projects
as the Vienna Convention on the Law of Treaties, the
United Nations Convention on the Law of the Sea and,
more recently, the Rome Statute of the International
Criminal Court. The subject was too important to have
it treated in a lesser fashion, such as a model law or a
declaration. However, Cyprus was not precluding any
other alternatives, provided that its basic concerns were
satisfied. Cyprus had consistently advocated the
position that all multilateral law-making treaties
concluded under the auspices of the United Nations
should include an  effective, comprehensive,
expeditious and viable dispute settlement system
entailing a binding decision regarding disputes arising
out of the substantive provisions of the convention in
question. That position was dictated both by reason of
the attachment of Cyprus to the general principle of
equal justice under the law and by reason of its national
self-interest as a small State which needed the
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enabled it to get the responsible State to assume its
obligations with respect to cessation and reparation or
to negotiate in order to settle the dispute without
affecting the rights of that State, in conformity with the
principle of reciprocity. His delegation endorsed the
proposals put forward by a number of delegations
concerning the establishment of criteria and norms with
respect to countermeasures to ensure that the latter
were not used to harm the responsible State. Moreover,
responsibility in all its forms should be defined on the
basis of the United Nations Convention on the Law of
Treaties. That issue should be the subject of a treaty or,
better still, an instrument of the United Nations on the
responsibility of States. Cooperation between the
different delegations and the Commission was
necessary to achieve a consensus so as to put an end to
all the wrongful acts committed by some irresponsible
States thus giving effect to the provisions of the
Charter of the United Nations concerning the
maintenance of international peace and security.

59. Ms. Alvarez Naiiez (Cuba) said that her country
attached importance to and had contributed to the
consideration of the issue of State responsibility. The
Commission had made laudable efforts to replace the
concept of State crime by an acceptable definition
which  clearly  established the  international
responsibility of States in cases of acts of aggression,
threat or use of force in international relations and the
unilateral imposition of coercive measures. However,
her delegation was concerned by the inclusion in article
41 of the concept of serious breaches of essential
obligations to the international community and the
reference in article 42 to the consequences of such
breaches, which should be considered in the light of the
delicate link with article 49 on the invocation of
responsibility by States other than the injured State and
article 54 itself, paragraph 2 of which provided that any
State might take countermeasures. The concept of
essential obligations for the protection of basic
interests, which justified the intervention of States that
were not directly injured, should be further clarified
because it was directly related to the concepts of jus
cogens and obligations erga omnes with respect to
which international codification efforts had not made
much progress. Her delegation preferred the term
“international community of States” used in the Vienna
Convention on the Law of Treaties to the very vague
and disturbing term “international community”.
Moreover, the recognition in article 54, paragraph 2, of
the right of any State to take countermeasures in the

interest of the beneficiaries of the obligation breached
went well beyond the progressive development of
international law. The lack of precision in the
provisions proposed in the draft articles might lead to
the justification of collective sanctions or collective
interventions. Therefore, articles 49 and 54, which
gave rise to complications, should be deleted and the
meaning of the provisions of article 41 should be
elucidated.

60. Countermeasures were one of the most
controversial aspects of the question of State
responsibility because they often served as a pretext for
the adoption of unilateral measures such as armed
reprisals and other types of intervention. It was
therefore important to define them carefully and to set
limits on their use. In that respect, the current version
of the draft articles was a significant improvement
compared with the previous text. In general, the
legitimization of reprisals following an illicit act
tended to aggravate disputes between States and was
used to justify the wrongful use of force — whether
direct or indirect.

61. Furthermore, article 54 itself, in paragraph 1,
invoked article 49, paragraph 1, which referred to the
protection of a collective interest, meaning that a State
other than the injured State could act on behalf of the
injured State and adopt countermeasures, which were
actually collective. That scenario, which involved more
risks than benefits, ran counter to the provisions of
article 52 concerning the principle of proportionality.
Accordingly, it should not fall within the purview of
the draft articles and, if it actually occurred, it should
be governed by the existing rules of international law,
particularly the provisions of the Charter of the United
Nations. The same comment applied to provisional
countermeasures.

62. Countermeasures therefore required many
clarifications and lengthy consideration: they should be
taken only as a last resort and under no circumstances
should consist of acts which, by their nature and
consequences, involved the direct or indirect use of
force or were a tactic motivated by purely political
considerations, in violation of the principles of the
Charter of the United Nations and international law.

63. With regard to the final form of the draft articles,
her delegation believed that much still remained to be
done to arrive at a working document that was
acceptable to everyone and representative of the

11
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38. The remaining issue concerns article 43 (b) (ii), which deals with so-called
“integral” obligations.#® Although the term is sometimes used to cover obligations
in the general interest (e.g., human rights obligations), the Special Rapporteur
understands it to refer to obligations which operate in an all-or-nothing fashion.
Under article 60 (2) (c) of the 1969 Vienna Convention, the breach of an integral
obligation entitles any other party to suspend the performance of the treaty not
merely vis-a-vis the State in breach but vis-a-vis all States. In other words, a breach
of such an obligation threatens the treaty structure as a whole. Fortunately this is not
true of human rights treaties; rather the reverse, since one State cannot disregard
human rights on account of another State’s breach. Treaties such as non-
proliferation and disarmament treaties, or others requiring complete collective
restraint if they are to work (as with the central obligations of States parties to the
Outer Space Treaty or the Antarctic Treaty), are integral in this sense. The category
may be narrow but it is an important one. Moreover it has as much relevance for
State responsibility as it has for treaty suspension. The other parties to an integral
obligation which has been breached may have no interest in its suspension and
should be able to insist, vis-a-vis the responsible State, on cessation and restitution.
For these reasons the Special Rapporteur believes that article 43 (b) (ii) should be
retained. The Drafting Committee might, however, usefully consider its wording, in
accordance with several suggestions which have been made.>¢

Other States entitled to invoke responsibility: article 49

39. Although Japan suggests that article 49 is not a “core issue of the law of State
responsibility”, most other Governments have accepted the principle it seeks to
embody, and it was of course expressly accepted by the International Court in 1970.
But a number of questions have been raised as to the formulation and intended
function of the article.

40. The first concerns the notion of “the protection of a collective interest” in
article 49 (1) (a). After all, which international obligations (beyond the purely
bilateral) are not in some sense “established for the protection of a collective
interest”™? Even treaties that most closely approximate to the classical “bundle” of
bilateral obligations are at a deeper level established for the protection of a
collective interest. For example, it is usually thought that diplomatic relations
between two States pursuant to the Vienna Convention on Diplomatic Relations are
bilateral in character, and “ordinary” breaches of that Convention vis-a-vis one State
would hardly be considered as raising issues for the other States which are parties to
it. But at some level of seriousness a breach of the Convention might well raise
questions about the institution of diplomatic relations which would be of legitimate
concern to third States.>! It may be that article 49 (a) should be further qualified so

For the development of the concept of integral obligations, see the Special Rapporteur’s Third
Report, A/CN 4/507, para 91

These include the addition of the word “necessarily” and the change of “or” to “and” in the final
phrase Thus the paragraph could read: “(b) Is of such a character as necessarily to affect the
enjoyment of the rights and the performance of the obligations of all the States concerned”

51 Cf United States Diplomatic and Consular Staff in Tehran, I.C.J. Reports 1980, p 43 (para 92)
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as to limit it to breaches which in themselves are such as to impair the collective
interest of the States parties to the obligation.52

41. Indeed it has been suggested that a similar restriction should be applied to
article 49 (1) (b). France suggests that the paragraph should be limited to the serious
breaches covered by Part Two, Chapter II. This suggestion has greater force in
respect of claims for reparation as envisaged by article 49 (2) (b) than it has for
claims to cessation. It does not seem disproportionate to allow all States to insist
upon the cessation of a breach of an obligation owed to the international community
as a whole. This would seem to follow directly from the Court’s dictum in
Barcelona Traction. Whether a claimant State should be able to seek reparation “in
the interests of the injured State or of the beneficiaries of the obligation breached”
is, perhaps, less clear. In particular, this is something the injured State, if one exists,
might reasonably be expected to do for itself.

42. These are matters which the Commission may wish to revisit, and the Drafting
Committee should certainly consider whether article 49 (1) (a) might be more tightly
drawn. On the other hand, the Special Rapporteur believes that article 49 in general
achieves a certain balance, de lege ferenda, between the collective interest in
compliance with basic community values and the countervailing interest in not
encouraging the proliferation of disputes. In his view a case for the fundamental
reconsideration of article 49 has not been made.

52 Such a suggestion would still allow for the paradigm case intended to be covered by

paragraph (a), viz , the interest of Ethiopia and Liberia in South Africa’s performance of its
obligations as mandatory of South West Africa: Second South West Africa Cases, 1.C.J. Reports
1966, p 6 See Third Report, A/CN 4/507, paras 85, 92
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obligations, such as an obligation to make reparation for
damage caused by the act in question”.! Unlike previous
article 35, the current article 27 does not specify in which
circumstances precluding wrongfulness a State may in-
cur an obligation to make compensation. Japan supports
this approach. However, since the work for international
liability is not likely to develop soon, the commentary
should explain in what cases of circumstances precluding
wrongfulness compensation is not expected. In particular,
article 21 on peremptory norms is a new category and
needs certain explanation in this regard.

2. Also, it should be made clear in the commentary that
self-defence and countermeasures do not preclude any
wrongfulness of, so to speak, indirect injury that might
be suffered by a third State in connection with a measure
of self-defence or countermeasures taken against a State.

earbook ... 1980, vol. I (Part Two), p. 61, para. (1) of the com-
mentary to article 35.

Subparagraph (a)

United Kingdom of Great Britain
and Northern Ireland

Subparagraph (a) would be more accurate if it read
“the duty to comply with the obligation”.

Subparagraph (b)

Netherlands

The Netherlands is of the opinion that article 27 (b)
should relate not to chapter V in its entirety but solely
(as proposed by the Special Rapporteur) to articles 24-26
(see Yearbook ... 1999, vol. 11 (Part One), document A/
CN.4/498 and Add.1-4, art. 35, p. 89, para. 358).

ParT Two

CONTENT OF INTERNATIONAL
RESPONSIBILITY OF A STATE

CHAPTER I. GENERAL PRINCIPLES

Denmark, on behalf of the Nordic countries
(Finland, Iceland, Norway, Sweden and Denmark)

In part two on the content of international responsibil-
ity of a State, chapters I-1I, concerning general principles
and the various forms of reparation, are particularly clear,
concise and well structured.

Slovakia

Slovakia is generally satisfied with the structural
changes in part two of the draft articles. Slovakia wel-
comes and supports the inclusion of new part two bis
(implementation of State responsibility).

Article 29. Duty of continued performance
Netherlands

In response to paragraph 76 on article 36 bis (corre-
sponding to the present articles 29-30) in Yearbook ...
2000, vol. 11 (Part Two), p. 24, the Netherlands would
draw attention to the sentence: “In terms of its placement,
the general principle of cessation should logically come
before reparation since there would be cases in which a
breach was drawn to the attention of the responsible State,
which would immediately cease the conduct and the mat-
ter would go no further.” The Netherlands takes the view
that the clause “and the matter would go no further” is not
correct, for the other legal consequences of an interna-
tionally wrongful act would stand, even if the responsible
State immediately ceased its wrongful conduct.

Article 30. Cessation and non-repetition
Netherlands

1. Paragraph 91 of Yearbook ... 2000, vol. II (Part Two),
p. 26, makes a connection between the “assurances and
guarantees of non-repetition” and, inter alia, the “serious-
ness of the breach”. In the Netherlands’ view, reference
should also be made in article 30 to the “gravity of the
breach” as referred to in article 42. Conversely, article 42,
paragraph 3, should contain a cross-reference to chapter I,
and not only to chapter II as is currently the case.

2. See also comments on article 29, above.

Subparagraph (b)

United Kingdom of Great Britain
and Northern Ireland

Subparagraph (5) would be more accurate if it read
“to give appropriate assurances and guarantees”.

United States of America

1. In addition to these areas (see General remarks
above), the United States would like to draw the attention
of the Commission to other provisions, including article
30 (h) on assurances and guarantees of non-repetition,
which it believes should be deleted as it reflects neither
customary international law nor State practice.

2. Article 30 (b) requires the State responsible for an
internationally wrongful act “[t]o offer appropriate assur-
ances and guarantees of non-repetition, if circumstances
so require”. The United States urges the deletion of this
provision because it does not codify customary inter-
national law, and there is fundamental scepticism, even
amongst the Commission itself, as to whether there can
be any legal obligation to provide assurances and guar-
antees of non-repetition.! There are no examples of cases
in which courts have ordered that a State give assurances

! Yearbook ... 2000, vol. 11 (Part Two), p. 26, para. 88.
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right to seek cessation and assurances of non-repetition.
However, the draft articles do not explicitly deal with the
question of what happens when a breach of obligations
falling short of the peremptory norms occurs. The Com-
mission may wish to consider whether the actual text of
the draft articles can be further clarified in this respect.

United Kingdom of Great Britain
and Northern Ireland

The requirement in subparagraph (a) that a waiver
must be “valid” is unnecessary, being plainly implicit
in the term “waiver”. The requirement that waiver must
be “unequivocal” either sets out a condition implicit in
a waiver, in which case it is unnecessary, or qualifies the
term “waiver” and limits the application of draft article 46
to a subcategory of waiver, in which case it is undesirable.

Article 48. Invocation of responsibility
against several States

United States of America

The United States is concerned that article 48, which
deals with invocation of responsibility against several
States, could be interpreted to allow joint and several li-
ability. Under common law, persons who are jointly and
severally liable may each be held responsible for the en-
tire amount of damage caused to third parties. As noted by
the Special Rapporteur in his third report, States should
be free to incorporate joint and several liability into their
specific agreements, but apart from such agreements,
which are Jex specialis, States should only be held liable
to the extent the degree of injury suffered by a wronged
State can be attributed to the conduct of the breaching
State (Yearbook ... 2000, vol. 11 (Part One), document A/
CN.4/507 and Add.1-4, p. 75, para. 277). To clarify that
article 48 does not impose joint and several liability on
States, the United States proposes that article 48, para-
graph 1, be redrafted to read as follows:

“Where several States are responsible for the same in-
ternationally wrongful act, the responsibility of each State
may only be invoked to the extent that injuries are prop-
erly attributable to that State’s conduct.”

Paragraph 1

Republic of Korea

It is not clear whether article 48, paragraph 1, also ap-
plies to situations where there are several wrongful acts
by several States, each causing the same damage. If so,
the words “the same internationally wrongful act” should
be amended accordingly to reflect such a meaning.

Article 49. Invocation of responsibility by States
other than the injured State

Argentina

Argentina welcomes the establishment of a distinc-
tion between the State or States directly injured by an

internationally wrongful act and other States that may
have an interest in enforcing the obligation breached.
Article 49 defines cases in which a State other than the
State directly affected may invoke the international re-
sponsibility of another State, as well as the conditions
governing such invocation (specifically, the right of the
State to seek cessation of the wrongful act, and guar-
antees of non-repetition). This is a reasonable solution.

Austria

From a doctrinal as well as from a practical, political
point of view, the issue of erga omnes obligations has
played an important role for a long time in the Commis-
sion’s work on State responsibility, not in the least be-
cause this doctrine has evolved in the last few years such
that nobody could have foreseen. The Special Rapporteur
has reduced the concept of erga omnes obligations to a
viable, realistic level. States invoking responsibility with
regard to such obligations are no longer only referred to
as “injured States”. Article 49 dealing with “States other
than the injured State” entitles such States to invoke re-
sponsibility if the obligation breached is owed to a group
of States or to the international community as a whole.
While a “group of States” may be the parties to a multi-
lateral treaty concerning human rights or the environment
provided that this can be viewed as a collective interest,
only jus cogens, some rules of customary international
law and very few treaties of a nearly universal character
will obviously qualify as obligations owed to the interna-
tional community as a whole.

China

Article 49 would allow any State other than the injured
State to invoke the responsibility of another State, while
article 54 would further allow such States to take counter-
measures at the request and on behalf of an injured State.
These provisions would obviously introduce elements
akin to “collective sanctions” or “collective intervention”
into the regime of State responsibility, broadening the
category of States entitled to take countermeasures, and
establishing so-called “collective countermeasures”. This
would run counter to the basic principle that countermeas-
ures should and can only be taken by States injured by
an internationally wrongful act. More seriously, “collec-
tive countermeasures” could become one more pretext for
power politics in international relations, for only powerful
States and blocs of States are in a position to take counter-
measures against weaker States. Furthermore, “collective
countermeasures” are inconsistent with the principle of
proportionality enunciated in article 52. The same coun-
termeasures would become tougher when non-injured
States join in, leading to undesirable consequences greatly
exceeding the injury. Finally, as “collective countermeas-
ures” further complicates the already complex question of
countermeasures, and taking into account the objection to
“collective countermeasures” expressed by many States,
China suggests that draft articles 49 and 54 in the revised
text be deleted entirely.
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Denmark, on behalf of the Nordic countries
(Finland, Iceland, Norway, Sweden and Denmark)

The somewhat controversial article 49 providing for
the invocation of responsibility by States other than the
injured State is acceptable to the Nordic countries and
indeed necessary, seen in the context of the provisions
concerning serious breaches of obligations to the interna-
tional community as a whole.

France!

1. Subject to paragraph 2, any State other than an in-
jured State is entitled to invoke the responsibility of an-
other State if that State has committed an internationally
wrongful act which constitutes a serious breach of an
obligation owed to the international community of States
as a whole and which is essential for the protection of its
fundamental interests:

2. A State entitled to invoke responsibility under para-
graph 1 may seek from the responsible State:

{a) Cessation of the internationally wrongful act, and
assurances and guarantees of non-repetition in accordance
with article 2930 [41, 46}

."“.d" ;*smpm H Ef]{ mlt I'ﬁ“’. o ﬁ“lem 'ls:.“f .ﬂ"
breached:

3. The requirements for the invocation of responsibility
by an injured State under articles 41 44, 4245 [22] and
4346 apply to an invocation of responsibility by a State
entitled to do so under paragraph 1.

! Paragraph 1, chapeau: France proposes that the description of an
internationally wrongful act contained in current article 41 be used here
and that article 41 be deleted, as suggested.

Paragraph 1 (a): As explained above, this provision could become
article 43 (o) (or article 40 (¢ in the text proposed by France).

Paragraph 2 (b): On several occasions, France has defended the idea
that what should distinguish the injured State from the State having a
legal interest is the fulfilment of the obligation of reparation. The State
which has only a legal interest can only demand the cessation of the
breach committed by another State. It cannot seek reparation for the
damage caused by an internationally wrongful act which has not di-
rectly affected it, nor is there any reason for it to substitute itself for the
injured State in demanding the reparations owed to that State. Unlike
the injured State which can, by invoking the responsibility of the State
which has committed the internationally wrongful act, seek reparation
for the damage it has suffered, a State which has a legal interest, can
only demand the cessation of the internationally wrongful act when in-
voking the responsibility of the State which has violated the obligation.
For this reason, in the view of France, article 49, paragraph 2 (b) (or
article 46, paragraph 2 (b), in the text proposed by France), should be
deleted. Only subparagraph (&), which establishes the principle that a
State having a legal interest can demand the cessation of an internation-
ally wrongful act, should be retained.

Japan

1. It should be recalled that in essence, the law of
State responsibility is the secondary rule to regulate the
relationship between wrongful States and injured States.
This draft has now turned out to be the law regulating
the relationship among wrongful States, injured States
and affected States other than injured States (hereinafter
referred to as “interested States”). Accepting that there
exists a category of “interested States”, it is doubtful
whether such category of States should be dealt with in
the law of State responsibility.

2. In fact, setting aside countermeasures, interested
States can seek only “cessation” and “assurances and guar-
antees of non-repetition”. Cessation is, in other words, to
reaffirm the continued observance of the primary obliga-
tion. It is only natural that all the States that have agreed
on the primary obligation should abide by that obligation.
The relations between the State that breached the obliga-
tion and the State requesting its compliance can be recog-
nized in the context of the relationship in the primary rule,
not necessarily in the context of the secondary rule.

3. The inclusion of provisions on interested States may
be legitimized by the objective of enhancing the function
of restoring legality by State responsibility; however, it is
not desirable to bestow too much power on the law of
State responsibility. Rather, this might blur the impor-
tance of its core function, which is to define the rela-
tionship between injured States and responsible States.

4. See also comments on article 43, above.

Netherlands

1. The Netherlands has also noted the observation by
the Special Rapporteur in paragraph 127 of Yearbook ...
2000, vol. II (Part Two), that a savings clause should be
inserted to indicate that entities other than States may also
invoke responsibility in cases involving breaches of obli-
gations owed to the international community as a whole
(erga omnes). He gives the example of persons who are
victims of human rights abuses, who have certain pro-
cedures available to them in international law. Although
there is a savings clause in article 34, paragraph 2, it ap-
plies to part two only. A similar savings clause should also
be included in part two bis.

2. The Netherlands agrees with the three scenarios re-
garding the invocation of State responsibility for breaches
of erga omnes obligations described in paragraph 352 of
Yearbook ... 2000, vol. 11 (Part Two).

3. The Netherlands notes that in its current form article
49, paragraph 2 (b), applies solely to part two, chapter 11,
and not to reparation for serious breaches.

4. See also comments on articles 43 and 46, above.

Republic of Korea

See comments on articles 43 and 46, above.
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Slovakia

See comments on article 43, above.

United Kingdom of Great Britain
and Northern Ireland

Observations of a general nature on the concept of
the “interested” State have been made above (see art-
icle 43). The following comments relate to matters of
detail (see article 49, paragraphs 1-2, below).

Paragraph 1
Argentina

Paragraph 1 (a) of the article entitles a State other
than the injured State to invoke the responsibility of an-
other State if “[t]he obligation breached is owed to a
group of States including that State, and is established
for the protection of a collective interest”. Since any
multilateral treaty can establish, to one degree or anoth-
er, a “collective interest”, Argentina believes it would
be helpful for the Commission to offer additional clari-
fication regarding this concept, in order to facilitate the
interpretation and application of the article in practice.

Republic of Korea

See comments on article 43 (b) above.

United Kingdom of Great Britain
and Northern Ireland

1. It is not clear what is meant, in paragraph 1 (a), by
“the protection of a collective interest”. It is presumably
intended to establish a subcategory of multilateral trea-
ties; but it is not apparent what the criterion is or how it
should be applied. It is neither necessary nor desirable to
establish such a subcategory of multilateral treaties. The
words “and is established for the protection of a collective
interest” should be omitted, thus allowing all parties to
all multilateral treaties and other multilateral obligations
to have the status of “interested States”, although in the
absence of injury a State would not, of course, be entitled
to the full range of remedies available to an injured State.

2. The term “may seek” in paragraph 2 is wrong. It
implies that, for example, some parties to multilateral
treaties not established for the protection of collective
interests may not even request that another party cease its
violation of the treaty.

Paragraph 2
Austria

1. States other than the injured State may request the
cessation of the internationally wrongful act and guaran-
tees of non-repetition (see article 49, paragraph 2 (a)). Of
special interest is the fact that the draft introduces a new
right to request compliance with the obligation of repara-
tion in the interest of the injured State or of the benefi-

ciaries of the obligation breached (art. 49, para. 2 (b)).
This would refer to victims of human rights violations or
of violations of the environment. Whereas in the case of
the environment this could concern nationals of the State
invoking the responsibility, the first case—victims of
human rights violations—will mainly concern nationals
of other States, most importantly nationals of the State
which has committed the wrongful act.

2. This concept is very interesting and worth pursuing,
but probably has not yet been fully explored. In most
cases of human rights violations, States will act in favour
of victims who are nationals of the State which has com-
mitted the wrongful act. Each party to the multilateral hu-
man rights treaty concerned would be entitled to invoke
this right, so that there could be a multitude of claimants.
In this case, the draft does not envisage an obligation to
cooperate between the States invoking responsibility, as
article 54, paragraph 3, with its—relatively weak—ob-
ligation to cooperate applies only to countermeasures. It
must be borne in mind that the problem of many States
entitled to invoke State responsibility with regard to one
single wrongful act seems to raise more problems than are
solved by the draft articles. Further reflection and the in-
troduction of a more precise regime is therefore required.

United Kingdom of Great Britain
and Northern Ireland

1. The comments on paragraph 2 made in the debate
in the Sixth Committee suggest that paragraph 2 (b) is
highly ambiguous. It might be seen as entitling an inter-
ested State to demand reparation, to be made to itself,
thereby advancing the interest “of the injured State or of
the beneficiaries of the obligation breached”. The State
might subsequently make over all or part of the fruits of
reparation to the injured State or to the “beneficiaries™.
This would be a wholly novel form of action in interna-
tional law. Alternatively, paragraph 2 (b) might be seen as
entitling an interested State to demand that the responsi-
ble State make reparation directly to the injured State or to
the beneficiaries of the obligation. It is not clear how it is
envisaged that paragraph 2 (b) would operate in practice.

2. A further difficulty concerns the relevance of the
wishes of the injured State. If there is an injured State, it
can make the claim itself. If it chooses not to claim, the
position should be treated as analogous to a waiver under
draft article 46 and, just as the injured State loses thereby
the right to invoke the responsibility of the claim, so
should the possibility of the claim being made by others
on its behalf be extinguished. Exceptional circumstances,
such as the invasion of a State and the destruction of the
capacity of its Government to invoke responsibility or
otherwise act on behalf of the State, might be dealt with
in the commentary.

3. Asimilar point might be made concerning the wishes
of the beneficiaries of the obligation; but there is a more
fundamental concern in relation to that provision. The
proposed right to invoke responsibility “in the interest ...
of the beneficiaries of the obligation breached” is novel.
The United Kingdom is sympathetic to the aim of ensur-
ing that there are States entitled to claim in all cases of
injury to common interests, such as the high seas and its
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resources and the atmosphere. There are, on the other
hand, concerns that the current formula would have unin-
tended and undesirable effects.

4. In the context of human rights obligations falling
within draft article 49, paragraph 1, for example, draft
article 49, paragraph 2 (b), appears to entitle all States
not merely to call for cessation and assurances and guar-
antees of non-repetition, but also to demand compliance
with obligations concerning reparation “in the interest” of
the abused nationals or residents of the responsible State.
It may involve decisions on the form of repatriation that
intrude deeply into the internal affairs of other States.
That provision goes further than is warranted by custom-
ary international law. It also goes further than is necessary
for the safeguarding of human rights: for that purpose,
cessation of the wrongdoing is the crucial step. There is a
serious risk that this provision may disrupt the established
frameworks for the enforcement of human rights obliga-
tions, with the consequence that States will become less
willing to develop instruments setting out primary norms
of human rights law. Paragraph 2 (b) goes further than
is warranted in the current state of international law, and
is unnecessary. It is hoped that the Commission will re-
consider draft article 49, paragraph 2 (b), with a view to
omitting it or at least narrowing its scope.

United States of America

The United States notes that under article 49, para-
graph 2 (a), States other than injured States may seek
from the responsible State assurances and guarantees
of non-repetition in addition to cessation of the interna-
tionally wrongful act. For the reasons expressed above
with respect to article 30 (5), the United States believes
that the “assurances and guarantees of non-repetition”
provision of article 49, paragraph 2 (a) should likewise
be deleted.

Paragraph 3
Austria

Owing to the lack of an obligation to cooperate in
the context of article 49, it is possible to imagine that
various States formulate various, even contradictory, re-
quests, or, in the case of requests for compensation, that
they demand compensation at very different financial
levels. It must be asked how the State which has com-
mitted the wrongful act is to deal with such a situation,
and what would be the effects of the compliance with
one of these requests and not with the others. If it is not
possible to solve this problem in a clear way, at least
article 49, paragraph 3, should be revised so as to com-
prise also a provision about cooperation similar to the
provision contained in article 54, paragraph 3. It would
be an even better solution to envisage an obligation to
negotiate a joint request of all States interested in exer-
cising their rights under article 49, paragraph 3.

Republic of Korea
This paragraph would be more straightforward if the

words “mutatis mutandis’ were inserted between the
words “under articles 44, 45 and 46 apply” and “to an

invocation of responsibility”, since some modification
might be needed in the process of the application of ar-
ticles 44-46 to the invocation of responsibility by States
other than the injured State.

CHAPTER II. COUNTERMEASURES

Argentina

1. In 1998 Argentina stated that “[t]he taking of coun-
termeasures should not be codified as a right normally
protected by the international legal order, but as an act
merely tolerated by the contemporary law of nations” in
exceptional cases.! In this connection, the treatment of the
topic in part two bis, chapter II, sets limits and conditions
on this concept that are in principle acceptable, inasmuch
as it makes clear the exceptional nature of countermeas-
ures and specifies the procedural and substantive condi-
tions relating to resort to countermeasures.

2. As for the logical place for rules on this topic,
some have even suggested excluding the question
of countermeasures. While from a purely theoretical
standpoint there may be some merit in not including
this question, there is no doubt that, in the current
state of international law, countermeasures represent
one of the means of giving effect to international
responsibility. Against that background, Argentina
thinks it would be useful to include precise rules within
the draft articles, as contained in part two bis, chapter
11, so as to minimize the possibility of abuses.

U Yearbook ... 1998, vol. 11 (Part One), document A/CN.4/488 and
Add.1-3, p. 151, para. 9.

China

China believes that in the context of respect for in-
ternational law and the basic principles of international
relations, countermeasures can be one of the legitimate
means available to a State injured by an internationally
wrongful act to redress the injury and protect its inter-
ests. However, in view of past and possible future abus-
es of countermeasures, recognition of the right of an
injured State to take countermeasures must be accom-
panied by appropriate restrictions on their use, in order
to strike a balance between the recognition of the legiti-
macy of countermeasures and the need to prevent their
abuse. China has noted that the relevant provisions in
the revised text have been improved in this regard. For
example, the new text has added a number of qualifying
conditions, clearly setting out the purposes of and limi-
tations on the use of countermeasures. In addition, the
reference to “interim measures of protection” has been
deleted. China welcomes these improvements, but the
text on countermeasures still needs further refinement
and improvement. In particular, the desirability of the
newly added article 54 on “collective countermeasures”
and the related article 49 needs further consideration.
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Such demands are not always expressed in terms of assur-
ances or guarantees, but they share the characteristics of
being future-looking and concerned with other potential
breaches. They focus on prevention rather than reparation
and they are included in article 30.

(10) The question whether the obligation to offer assur-
ances or guarantees of non-repetition may be a legal con-
sequence of an internationally wrongful act was debated
in the LaGrand case. This concerned an admitted fail-
ure of consular notification contrary to article 36 of the
Vienna Convention on Consular Relations. In its fourth
submission, Germany sought both general and specific
assurances and guarantees as to the means of future com-
pliance with the Convention. The United States argued
that to give such assurances or guarantees went beyond
the scope of the obligations in the Convention and that
ICJ lacked jurisdiction to require them. In any event, for-
mal assurances and guarantees were unprecedented and
should not be required. Germany’s entitlement to a rem-
edy did not extend beyond an apology, which the United
States had given. Alternatively, no assurances or guaran-
tees were appropriate in the light of the extensive action it
had taken to ensure that federal and State officials would
in future comply with the Convention. On the question of
jurisdiction, the Court held:

that a dispute regarding the appropriate remedies for the violation of
the Convention alleged by Germany is a dispute that arises out of the
interpretation or application of the Convention and thus is within the
Court’s jurisdiction. Where jurisdiction exists over a dispute on a par-
ticular matter, no separate basis for jurisdiction is required by the Court
to consider the remedies a party has requested for the breach of the
obligation ... Consequently, the Court has jurisdiction in the present
case with respect to the fourth submission of Germany.#3¢

On the question of appropriateness, the Court noted that
an apology would not be sufficient in any case in which a
foreign national had been “subjected to prolonged deten-
tion or sentenced to severe penalties” following a failure
of consular notification.**” But in the light of information
provided by the United States as to the steps taken to com-
ply in future, the Court held:

that the commitment expressed by the United States to ensure imple-
mentation of the specific measures adopted in performance of its obli-
gations under Article 36, paragraph 1 (b), must be regarded as meeting
Germany’s request for a general assurance of non-repetition.*3

As to the specific assurances sought by Germany, the
Court limited itself to stating that:

if the United States, notwithstanding its commitment referred to ...
should fail in its obligation of consular notification to the detriment
of German nationals, an apology would not suffice in cases where the
individuals concerned have been subjected to prolonged detention or
convicted and sentenced to severe penalties. In the case of such a con-
viction and sentence, it would be incumbent upon the United States to
allow the review and reconsideration of the conviction and sentence by
takiragsgaccount of the violation of the rights set forth in the Conven-
tion.

436 LaGrand, Judgment (see footnote 119 above), p. 485, para. 48,
citing Factory at Chorzow, Jurisdiction (footnote 34 above).

47 LaGrand, Judgment (see footnote 119 above), p. 512,
para. 123.

438 1pid., p. 513, para. 124; see also the operative part, p. 516,
para. 128 (6).

439 Ibid., pp. 513-514, para. 125. See also paragraph 127 and the
operative part (para. 128 (7)).

The Court thus upheld its jurisdiction on Germany’s fourth
submission and responded to it in the operative part. It
did not, however, discuss the legal basis for assurances of
non-repetition.

(11) Assurances or guarantees of non-repetition may be
sought by way of satisfaction (e.g. the repeal of the legis-
lation which allowed the breach to occur) and there is thus
some overlap between the two in practice.**? However,
they are better treated as an aspect of the continuation
and repair of the legal relationship affected by the breach.
Where assurances and guarantees of non-repetition are
sought by an injured State, the question is essentially the
reinforcement of a continuing legal relationship and the
focus is on the future, not the past. In addition, assurances
and guarantees of non-repetition may be sought by a State
other than an injured State in accordance with article 48.

(12) Assurances are normally given verbally, while guar-
antees of non-repetition involve something more—for ex-
ample, preventive measures to be taken by the responsi-
ble State designed to avoid repetition of the breach. With
regard to the kind of guarantees that may be requested,
international practice is not uniform. The injured State
usually demands either safeguards against the repetition
of the wrongful act without any specification of the form
they are to take**! or, when the wrongful act affects its
nationals, assurances of better protection of persons and
property.**? In the LaGrand case, ICJ spelled out with
some specificity the obligation that would arise for the
United States from a future breach, but added that “[t]his
obligation can be carried out in various ways. The choice
of means must be left to the United States”.*43 It noted
further that a State may not be in a position to offer a firm
guarantee of non-repetition.*** Whether it could properly
do so would depend on the nature of the obligation in
question.

(13) In some cases, the injured State may ask the re-
sponsible State to adopt specific measures or to act in a
specified way in order to avoid repetition. Sometimes the
injured State merely seeks assurances from the responsible
State that, in future, it will respect the rights of the injured
State.** In other cases, the injured State requires specific
instructions to be given,** or other specific conduct to be

440 See paragraph (5) of the commentary to article 36.

441 In the “Dogger Bank” incident in 1904, the United Kingdom
sought “security against the recurrence of such intolerable incidents”,
G. F. de Martens, Nouveau recueil général de traités, 2nd series,
vol. XXXIII, p. 642. See also the exchange of notes between China
and Indonesia following the attack in March 1966 against the Chinese
Consulate General in Jakarta, in which the Chinese Deputy Minister
for Foreign Affairs sought a guarantee that such incidents would not be
repeated in the future, RGDIP, vol. 70 (1966), pp. 1013 et seq.

442 Such assurances were given in the Doane incident (1886), Moore,
Digest, vol. VI, pp. 345-346.

443 LaGrand, Judgment (see footnote 119 above), p. 513, para. 125.
444 Ipid., para. 124.

445 See, e.g., the 1901 case in which the Ottoman Empire gave a
formal assurance that the British, Austrian and French postal services
would henceforth operate freely in its territory, RGDIP, vol. 8 (1901),
p. 777, at pp. 788 and 792.

446 See, e.g., the incidents involving the “Herzog” and the “Bun-
desrath”, two German ships seized by the British Navy in December
1899 and January 1900, during the Boer war, in which Germany drew
the attention of Great Britain to “the necessity for issuing instructions
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but not a sufficient condition for reparation. There is a
further element, associated with the exclusion of injury
that is too “remote” or “consequential” to be the subject
of reparation. In some cases, the criterion of “directness”
may be used,*%? in others “foreseeability”463 or “proxim-
ity”. 464 But other factors may also be relevant: for exam-
ple, whether State organs deliberately caused the harm in
question, or whether the harm caused was within the ambit
of the rule which was breached, having regard to the pur-
pose of that rule.*%> In other words, the requirement of a
causal link is not necessarily the same in relation to every
breach of an international obligation. In international as
in national law, the question of remoteness of damage “is
not a part of the law which can be satisfactorily solved
by search for a single verbal formula”.#%¢ The notion of a
sufficient causal link which is not too remote is em-
bodied in the general requirement in article 31 that the
injury should be in consequence of the wrongful act, but
without the addition of any particular qualifying phrase.

(11) A further element affecting the scope of reparation
is the question of mitigation of damage. Even the wholly
innocent victim of wrongful conduct is expected to act
reasonably when confronted by the injury. Although often
expressed in terms of a “duty to mitigate™, this is not a
legal obligation which itself gives rise to responsibility. It
is rather that a failure to mitigate by the injured party may
preclude recovery to that extent.*¢” The point was clearly
made in this sense by ICJ in the Gabcikovo-Nagymaros
Project case:

Slovakia also maintained that it was acting under a duty to mitigate
damages when it carried out Variant C. It stated that “It is a general
principle of international law that a party injured by the non-perform-
ance of another contract party must seek to mitigate the damage he has
sustained”.

It would follow from such a principle that an injured State which has
failed to take the necessary measures to limit the damage sustained
would not be entitled to claim compensation for that damage which
could have been avoided. While this principle might thus provide a ba-

sis for the calculation of damages, it could not, on the other hand, justify
an otherwise wrongful act.468

(12) Often two separate factors combine to cause dam-
age. In the United States Diplomatic and Consular Staff'in
Tehran case,*®° the initial seizure of the hostages by mili-
tant students (not at that time acting as organs or agents
of the State) was attributable to the combination of the
students’ own independent action and the failure of the
Iranian authorities to take necessary steps to protect the
embassy. In the Corfit Channel case,*’° the damage to the
British ships was caused both by the action of a third State
in laying the mines and the action of Albania in failing to
warn of their presence. Although, in such cases, the in-
jury in question was effectively caused by a combination
of factors, only one of which is to be ascribed to the re-
sponsible State, international practice and the decisions
of international tribunals do not support the reduction or
attenuation of reparation for concurrent causes,*’! except
in cases of contributory fault.*’? In the Corfu Channel
case, for example, the United Kingdom recovered the full
amount of its claim against Albania based on the latter’s
wrongful failure to warn of the mines even though Alba-
nia had not itself laid the mines.#’> Such a result should
follow a fortiori in cases where the concurrent cause is
not the act of another State (which might be held sepa-
rately responsible) but of private individuals, or some nat-
ural event such as a flood. In the United States Diplomatic
and Consular Staff in Tehran case, the Islamic Republic
of Iran was held to be fully responsible for the detention
of the hostages from the moment of its failure to protect
them.#74

(13) Itis true that cases can occur where an identifiable
element of injury can properly be allocated to one of sev-
eral concurrently operating causes alone. But unless some
part of the injury can be shown to be severable in causal
terms from that attributed to the responsible State, the lat-
ter is held responsible for all the consequences, not being
too remote, of its wrongful conduct. Indeed, in the Zafiro
claim the tribunal went further and in effect placed the

Council in its decision 40 of 17 December 1996 (S/AC.26/Dec.40
(1996)).

462 A in Security Council resolution 687 (1991), para. 16.

463 See, e.g., the “Naulilaa” case (footnote 337 above), p. 1031.

464 For comparative reviews of issues of causation and remoteness,
see, e.g., H. L. A. Hart and A. M. Honoré, Causation in the Law, 2nd
ed. (Oxford, Clarendon Press, 1985); A. M. Honoré, “Causation and
remoteness of damage”, International Encyclopedia of Comparative
Law, A. Tunc, ed. (Tibingen, Mohr/The Hague, Martinus Nijhoff,
1983), vol. XI, part I, chap. 7; Zweigert and Kétz, op. cit. (footnote 251
above), pp. 601-627, in particular pp. 609 et seq.; and B. S. Markes-
inis, The German Law of Obligations: Volume II The Law of Torts: A
Comparative Introduction, 3rd ed. (Oxford, Clarendon Press, 1997),
pp. 95-108, with many references to the literature.

465 See, e.g., the decision of the Tran-United States Claims Tribunal
in The Islamic Republic of Iran v. The United States of America, cases
A15 (IV) and A24, Award No. 590-A15 (IV)/A24-FT, 28 December
1998, World Trade and Arbitration Materials, vol. 11, No. 2 (1999),
p. 45.

466 p S Atiyah, An Introduction to the Law of Contract, 5th ed.
(Oxford, Clarendon Press, 1995), p. 466.

467 In the WBC claim, a UNCC panel noted that “under the gen-
eral principles of international law relating to mitigation of damages
... the Claimant was not only permitted but indeed obligated to take
reasonable steps to ... mitigate the loss, damage or injury being caused”
report of 15 November 1996 (S/AC.26/1996/5/Annex) (see footnote
461 above), para. 54.

468 Gabcikovo-Nagymaros Project (see footnote 27 above), p. 55,
para. 80.

499 United States Diplomatic and Consular Staff in Tehran (see foot-
note 59 above), pp. 29-32.

470 Corfu Channel, Merits (see footnote 35 above), pp. 17-18 and
3.

471 This approach is consistent with the way in which these issues are
generally dealt with in national law. “It is the very general rule that if
a tortfeasor’s behaviour is held to be a cause of the victim’s harm, the
tortfeasor is liable to pay for all of the harm so caused, notwithstand-
ing that there was a concurrent cause of that harm and that another is
responsible for that cause ... In other words, the liability of a tortfeasor
is not affected vis-a-vis the victim by the consideration that another is
concurrently liable.”: T. Weir, “Complex liabilities”, A. Tunc, ed., op.
cit. (footnote 464 above), part 2, chap. 12, p. 43. The United States
relied on this comparative law experience in its pleadings in the Aer-
ial Incident of 27 July 1955 case when it said, referring to Article 38,
paragraph 1 (¢) and (d), of the ICJ Statute, that “in all civilized countries
the rule is substantially the same. An aggrieved plaintiff may sue any or
all joint tortfeasors, jointly or severally, although he may collect from
them, or any one or more of them, only the full amount of his damage”
(Memorial of 2 December 1958 (see footnote 363 above), p. 229).

472 See article 39 and commentary.

473 See Corfu Channel, Assessment of Amount of Compensation,
Judgment, 1.C.J. Reports 1949, p. 244, at p. 250.

474 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), pp. 31-33.
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onus on the responsible State to show what proportion of
the damage was not attributable to its conduct. It said:

We think it clear that not all of the damage was done by the Chinese
crew of the Zafiro. The evidence indicates that an unascertainable part
was done by Filipino insurgents, and makes it likely that some part was
done by the Chinese employees of the company. But we do not consider
that the burden is on Great Britain to prove exactly what items of dam-
age are chargeable to the Zafiro. As the Chinese crew of the Zafiro are
shown to have participated to a substantial extent and the part charge-
able to unknown wrongdoers can not be identified, we are constrained
to hold the United States liable for the whole.

In view, however, of our finding that a considerable, though unascer-
tainable, part of the damage is not chargeable to the Chinese crew of the
Zafiro, we hold that interest on the claims should not be allowed.473

(14) Concerns are sometimes expressed that a general
principle of reparation of all loss flowing from a breach
might lead to reparation which is out of all proportion to
the gravity of the breach. However, the notion of “pro-
portionality” applies differently to the different forms of
reparation.*’6 It is addressed, as appropriate, in the in-
dividual articles in chapter II dealing with the forms of
reparation.

Article 32. Irrelevance of internal law

The responsible State may not rely on the provisions
of its internal law as justification for failure to comply
with its obligations under this Part.

Commentary

(1) Article 3 concerns the role of internal law in the
characterization of an act as wrongful. Article 32 makes
clear the irrelevance of a State’s internal law to compli-
ance with the obligations of cessation and reparation. It
provides that a State which has committed an interna-
tionally wrongful act may not invoke its internal law as
a justification for failure to comply with its obligations
under this part. Between them, articles 3 and 32 give ef-
fect for the purposes of State responsibility to the general
principle that a State may not rely on its internal law as a
justification for its failure to comply with its international
obligations.*’7Although practical difficulties may arise
for a State organ confronted with an obstacle to compli-
ance posed by the rules of the internal legal system un-
der which it is bound to operate, the State is not entitled
to oppose its internal law or practice as a legal barrier to
the fulfilment of an international obligation arising under
Part Two.

(2) Article 32 is modelled on article 27 of the 1969
Vienna Convention, which provides that a party may not
invoke the provisions of its internal law as justification
for its failure to perform a treaty. This general princi-
ple is equally applicable to the international obligations
deriving from the rules of State responsibility set out in
Part Two. The principle may be qualified by the relevant
primary rule, or by a lex specialis, such as article 50 of the
European Convention on Human Rights, which provides
for just satisfaction in lieu of full reparation “if the inter-

475 The Zafiro case (see footnote 154 above), pp. 164—-165.
476 See articles 35 (b), 37, paragraph 3, and 39 and commentaries.
477 See paragraphs (2) to (4) of the commentary to article 3.

nal law of the High Contracting Partg/ concerned allows
only partial reparation to be made”.’

(3) The principle that a responsible State may not rely
on the provisions of its internal law as justification for
failure to comply with its obligations arising out of the
commission of an internationally wrongful act is sup-
ported both by State practice and international decisions.
For example, the dispute between Japan and the United
States in 1906 over California’s discriminatory education
policies was resolved by the revision of the Californian
legislation.*’® In the incident concerning article 61, para-
graph 2, of the Weimar Constitution (Constitution of
the Reich of 11 August 1919), a constitutional amend-
ment was provided for in order to ensure the discharge
of the obligation deriving from article 80 of the Treaty
of Peace between the Allied and Associated Powers and
Germany (Treaty of Versailles).*30 In the Peter Pdzmdny
University case, PCIJ specified that the property to be
returned should be “freed from any measure of transfer,
compulsory administration, or sequestration”.*8! In short,
international law does not recognize that the obligations
of a responsible State under Part Two are subject to the
State’s internal legal system nor does it allow internal law
to count as an excuse for non-performance of the obliga-
tions of cessation and reparation.

Article 33. Scope of international obligations
set out in this Part

1. The obligations of the responsible State set out
in this Part may be owed to another State, to several
States, or to the international community as a whole,
depending in particular on the character and content
of the international obligation and on the circumstanc-
es of the breach.

2. This Part is without prejudice to any right, aris-
ing from the international responsibility of a State,
which may accrue directly to any person or entity
other than a State.

Commentary

(1) Article 33 concludes the provisions of chapter I of
Part Two by clarifying the scope and effect of the interna-
tional obligations covered by the Part. In particular, para-
graph 1 makes it clear that identifying the State or States
towards which the responsible State’s obligations in Part
Two exist depends both on the primary rule establishing

478 Article 41 of the Convention, as amended by Protocol No. 11 to
the Convention for the Protection of Human Rights and Fundamental
Freedoms, restructuring the control machinery established thereby.
Other examples include article 32 of the Revised General Act for the
Pacific Settlement of International Disputes and article 30 of the Euro-
pean Convention for the Peaceful Settlement of Disputes.

479 See R. L. Buell, “The development of the anti-Japanese agita-
tion in the United States”, Political Science Quarterly, vol. 37 (1922),
pp. 620 et seq.

480 See British and Foreign State Papers, 1919 (London, HM
Stationery Office, 1922), vol. 112, p. 1094.

48 Appeal from a Judgment of the Hungaro/Czechoslovak Mixed
Arbitral Tribunal (The Peter Pdzmdny University), Judgment, 1933,
PC.IJ, Series A/B, No. 61, p. 208, at p. 249.
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the obligation that was breached and on the circumstanc-
es of the breach. For example, pollution of the sea, if it
is massive and widespread, may affect the international
community as a whole or the coastal States of a region;
in other circumstances it might only affect a single neigh-
bouring State. Evidently, the gravity of the breach may
also affect the scope of the obligations of cessation and
reparation.

(2) In accordance with paragraph 1, the responsible
State’s obligations in a given case may exist towards an-
other State, several States or the international community
as a whole. The reference to several States includes the
case in which a breach affects all the other parties to a
treaty or to a legal regime established under customary
international law. For instance, when an obligation can be
defined as an “integral” obligation, the breach by a State
necessarily affects all the other parties to the treaty.45?

(3) When an obligation of reparation exists towards a
State, reparation does not necessarily accrue to that State’s
benefit. For instance, a State’s responsibility for the breach
of an obligation under a treaty concerning the protection of
human rights may exist towards all the other parties to the
treaty, but the individuals concerned should be regarded
as the ultimate beneficiaries and in that sense as the hold-
ers of the relevant rights. Individual rights under interna-
tional law may also arise outside the framework of human
rights.*83 The range of possibilities is demonstrated from
the ICJ judgment in the LaGrand case, where the Court
held that article 36 of the Vienna Convention on Consular
Relations “creates individual rights, which, by virtue of
Article I of the Optional Protocol, may be invoked in this

Court by the national State of the detained person”.484

(4) Such possibilities underlie the need for paragraph 2
of article 33. Part Two deals with the secondary obliga-
tions of States in relation to cessation and reparation, and
those obligations may be owed, inter alia, to one or sev-
eral States or to the international community as a whole.
In cases where the primary obligation is owed to a non-
State entity, it may be that some procedure is available
whereby that entity can invoke the responsibility on its
own account and without the intermediation of any State.
This is true, for example, under human rights treaties
which provide a right of petition to a court or some other
body for individuals affected. It is also true in the case
of rights under bilateral or regional investment protection
agreements. Part Three is concerned with the invocation
of responsibility by other States, whether they are to be
considered “injured States” under article 42, or other in-
terested States under article 48, or whether they may be
exercising specific rights to invoke responsibility under
some special rule (art. 55). The articles do not deal with
the possibility of the invocation of responsibility by per-
sons or entities other than States, and paragraph 2 makes
this clear. It will be a matter for the particular primary rule

482 See further article 42 (b) (ii) and commentary.

483 Cf. Jurisdiction of the Courts of Danzig (footnote 82 above),
pp. 17-21.

484 LaGrand, Judgment (see footnote 119 above), para. 77. In the
circumstances the Court did not find it necessary to decide whether
the individual rights had “assumed the character of a human right”
(para. 78).

to determine whether and to what extent persons or enti-
ties other than States are entitled to invoke responsibility
on their own account. Paragraph 2 merely recognizes the
possibility: hence the phrase “which may accrue directly
to any person or entity other than a State”.

CHAPTER II
REPARATION FOR INJURY
Commentary

Chapter II deals with the forms of reparation for injury,
spelling out in further detail the general principle stated
in article 31, and in particular seeking to establish more
clearly the relations between the different forms of repa-
ration, viz. restitution, compensation and satisfaction, as
well as the role of interest and the question of taking into
account any contribution to the injury which may have
been made by the victim.

Article 34. Forms of reparation

Full reparation for the injury caused by the inter-
nationally wrongful act shall take the form of restitu-
tion, compensation and satisfaction, either singly or in
combination, in accordance with the provisions of this
chapter.

Commentary

(1) Article 34 introduces chapter II by setting out the
forms of reparation which separately or in combination
will discharge the obligation to make full reparation for
the injury caused by the internationally wrongful act.
Since the notion of “injury” and the necessary causal link
between the wrongful act and the injury are defined in the
statement of the general obligation to make full reparation
in article 31,%85 article 34 need do no more than refer to
“[f]ull reparation for the injury caused”.

(2) In the Factory at Chorzow case, the injury was a
material one and PCIJ dealt only with two forms of repa-
ration, restitution and compensation.*3¢ In certain cases,
satisfaction may be called for as an additional form of
reparation. Thus, full reparation may take the form of
restitution, compensation and satisfaction, as required
by the circumstances. Article 34 also makes it clear that
full reparation may only be achieved in particular cases
by the combination of different forms of reparation. For
example, re-establishment of the situation which existed
before the breach may not be sufficient for full reparation
because the wrongful act has caused additional material
damage (e.g. injury flowing from the loss of the use of
property wrongfully seized). Wiping out all the conse-
quences of the wrongful act may thus require some or all
forms of reparation to be provided, depending on the type
and extent of the injury that has been caused.

485 See paragraphs (4) to (14) of the commentary to article 31.
486 Fuctory at Chorzéw, Merits (see footnote 34 above), p. 47.

343



Annex 204

96 Report of the International Law Commission on the work of its fifty-third session

(3) The primary obligation breached may also play an
important role with respect to the form and extent of repa-
ration. In particular, in cases of restitution not involving
the return of persons, property or territory of the injured
State, the notion of reverting to the status quo ante has to
be applied having regard to the respective rights and com-
petences of the States concerned. This may be the case,
for example, where what is involved is a procedural obli-
gation conditioning the exercise of the substantive powers
of a State. Restitution in such cases should not give the
injured State more than it would have been entitled to if
the obligation had been performed.*87

(4) The provision of each of the forms of reparation de-
scribed in article 34 is subject to the conditions laid down
in the articles which follow it in chapter II. This limita-
tion is indicated by the phrase “in accordance with the
provisions of this chapter”. It may also be affected by any
valid election that may be made by the injured State as
between different forms of reparation. For example, in
most circumstances the injured State is entitled to elect to
receive compensation rather than restitution. This element
of choice is reflected in article 43.

(5) Concerns have sometimes been expressed that the
principle of full reparation may lead to disproportionate
and even crippling requirements so far as the responsi-
ble State is concerned. The issue is whether the principle
of proportionality should be articulated as an aspect of
the obligation to make full reparation. In these articles,
proportionality is addressed in the context of each form
of reparation, taking into account its specific character.
Thus, restitution is excluded if it would involve a burden
out of all proportion to the benefit gained by the injured
State or other party.*8% Compensation is limited to dam-
age actually suffered as a result of the internationally
wrongful act, and excludes damage which is indirect or
remote.*89 Satisfaction must “not be out of proportion to
the injury”.*°0 Thus, each of the forms of reparation takes
such considerations into account.

(6) The forms of reparation dealt with in chapter II rep-
resent ways of giving effect to the underlying obligation
of reparation set out in article 31. There are not, as it were,
separate secondary obligations of restitution, compensa-
tion and satisfaction. Some flexibility is shown in practice
in terms of the appropriateness of requiring one form of
reparation rather than another, subject to the requirement
of full regparation for the breach in accordance with ar-
ticle 31.4°! To the extent that one form of reparation is dis-
pensed with or is unavailable in the circumstances, others,

487 Thus, in the judgment in the LaGrand case (see footnote 119
above), ICJ indicated that a breach of the notification requirement in
article 36 of the Vienna Convention on Consular Relations, leading to
a severe penalty or prolonged detention, would require reconsideration
of the fairness of the conviction “by taking account of the violation of
the rights set forth in the Convention” (p. 514, para. 125). This would
be a form of restitution which took into account the limited character
of the rights in issue.

488 See article 35 (b) and commentary.
489 See article 31 and commentary.
490 See article 37, paragraph 3, and commentary.

491 For example, the Mélanie Lachenal case (UNRIAA, vol. XIII
(Sales No. 64.V.3), p. 117, at pp. 130-131 (1954)), where compen-
sation was accepted in lieu of restitution originally decided upon, the
Franco-Italian Conciliation Commission having agreed that restitution

especially compensation, will be correspondingly more
important.

Article 35. Restitution

A State responsible for an internationally wrong-
ful act is under an obligation to make restitution, that
is, to re-establish the situation which existed before
the wrongful act was committed, provided and to the
extent that restitution:

(a) is not materially impossible;

(b) does not involve a burden out of all propor-
tion to the benefit deriving from restitution instead of
compensation.

Commentary

(1) In accordance with article 34, restitution is the first
of the forms of reparation available to a State injured by
an internationally wrongful act. Restitution involves the
re-establishment as far as possible of the situation which
existed prior to the commission of the internationally
wrongful act, to the extent that any changes that have oc-
curred in that situation may be traced to that act. In its
simplest form, this involves such conduct as the release
of persons wrongly detained or the return of property
wrongly seized. In other cases, restitution may be a more
complex act.

(2) The concept of restitution is not uniformly defined.
According to one definition, restitution consists in re-
establishing the status quo ante, i.e. the situation that ex-
isted prior to the occurrence of the wrongful act. Under
another definition, restitution is the establishment or re-
establishment of the situation that would have existed if the
wrongful act had not been committed. The former defini-
tion is the narrower one; it does not extend to the compen-
sation which may be due to the injured party for loss suf-
fered, for example for loss of the use of goods wrongfully
detained but subsequently returned. The latter definition
absorbs into the concept of restitution other elements of
full reparation and tends to conflate restitution as a form
of reparation and the underlying obligation of reparation
itself. Article 35 adopts the narrower definition which has
the advantage of focusing on the assessment of a factual
situation and of not requiring a hypothetical inquiry into
what the situation would have been if the wrongful act
had not been committed. Restitution in this narrow sense
may of course have to be completed by compensation in
order to ensure full reparation for the damage caused, as
article 36 makes clear.

(3) Nonetheless, because restitution most closely con-
forms to the general principle that the responsible State is
bound to wipe out the legal and material consequences of
its wrongful act by re-establishing the situation that would
exist if that act had not been committed, it comes first
among the forms of reparation. The primacy of restitu-
tion was confirmed by PCIJ in the Factory at Chorzow

would require difficult internal procedures. See also paragraph (4) of the
commentary to article 35.
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be in writing, nor is it a condition for the operation of the
obligation to provide reparation. Moreover, the require-
ment of notification of the claim does not imply that the
normal consequence of the non-performance of an inter-
national obligation is the lodging of a statement of claim.
Nonetheless, an injured or interested State is entitled to
respond to the breach and the first step should be to call
the attention of the responsible State to the situation, and
to call on it to take appropriate steps to cease the breach
and to provide redress.

(4) It is not the function of the articles to specify in de-
tail the form which an invocation of responsibility should
take. In practice, claims of responsibility are raised at dif-
ferent levels of government, depending on their serious-
ness and on the general relations between the States con-
cerned. In the Certain Phosphate Lands in Nauru case,
Australia argued that Nauru’s claim was inadmissible
because it had “not been submitted within a reasonable
time”.97¢ The Court referred to the fact that the claim had
been raised, and not settled, prior to Nauru’s independence
in 1968, and to press reports that the claim had been men-
tioned by the new President of Nauru in his independence
day speech, as well as, inferentially, in subsequent cor-
respondence and discussions with Australian Ministers.
However, the Court also noted that:

It was only on 6 October 1983 that the President of Nauru wrote to

the Prime Minister of Australia requesting him to “seek a sympathetic
» 677

reconsideration of Nauru’s position”.
The Court summarized the communications between the
parties as follows:

The Court ... takes note of the fact that Nauru was officially informed,
at the latest by letter of 4 February 1969, of the position of Australia on
the subject of rehabilitation of the phosphate lands worked out before
1 July 1967. Nauru took issue with that position in writing only on
6 October 1983. In the meantime, however, as stated by Nauru and
not contradicted by Australia, the question had on two occasions been
raised by the President of Nauru with the competent Australian authori-
ties. The Court considers that, given the nature of relations between
Australia and Nauru, as well as the steps thus taken, Nauru’s Applica-
tion was not rendered inadmissible by passage of time. 678

In the circumstances, it was sufficient that the respondent
State was aware of the claim as a result of communications
from the claimant, even if the evidence of those communi-
cations took the form of press reports of speeches or meet-
ings rather than of formal diplomatic correspondence.

(5) When giving notice of a claim, an injured or inter-
ested State will normally specify what conduct in its view
is required of the responsible State by way of cessation of
any continuing wrongful act, and what form any repara-
tion should take. Thus, paragraph 2 (a) provides that the
injured State may indicate to the responsible State what
should be done in order to cease the wrongful act, if it is
continuing. This indication is not, as such, binding on the
responsible State. The injured State can only require the
responsible State to comply with its obligations, and the
legal consequences of an internationally wrongful act are
not for the injured State to stipulate or define. But it may
be helpful to the responsible State to know what would

676 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 253, para. 31.

77 Ibid., p. 254, para. 35.
678 Ibid., pp. 254-255, para. 36.

satisfy the injured State; this may facilitate the resolution
of the dispute.

(6) Paragraph 2 (b) deals with the question of the elec-
tion of the form of reparation by the injured State. In gen-
eral, an injured State is entitled to elect as between the
available forms of reparation. Thus, it may prefer com-
pensation to the possibility of restitution, as Germany did
in the Factory at Chorzéw case,®’ or as Finland eventual-
ly chose to do in its settlement of the Passage through the
Great Belt case.®30 Or it may content itself with declara-
tory relief, generally or in relation to a particular aspect
of its claim. On the other hand, there are cases where a
State may not, as it were, pocket compensation and walk
away from an unresolved situation, for example one in-
volving the life or liberty of individuals or the entitlement
of a people to their territory or to self-determination. In
particular, insofar as there are continuing obligations the
performance of which are not simply matters for the two
States concerned, those States may not be able to resolve
the situation by a settlement, just as an injured State may
not be able on its own to absolve the responsible State
from its continuing obligations to a larger group of States
or to the international community as a whole.

(7) Inthe light of these limitations on the capacity of the
injured State to elect the preferred form of reparation, arti-
cle 43 does not set forth the right of election in an absolute
form. Instead, it provides guidance to an injured State as
to what sort of information it may include in its notifica-
tion of the claim or in subsequent communications.

Article 44. Admissibility of claims
The responsibility of a State may not be invoked if:

(a) the claim is not brought in accordance with any
applicable rule relating to the nationality of claims;

(b) the claim is one to which the rule of exhaustion
of local remedies applies and any available and effec-
tive local remedy has not been exhausted.

Commentary

(1) The present articles are not concerned with ques-
tions of the jurisdiction of international courts and tribu-
nals, or in general with the conditions for the admissibility
of cases brought before such courts or tribunals. Rather,
they define the conditions for establishing the interna-
tional responsibility of a State and for the invocation of

679 As PCIJ noted in the Factory at Chorzéw, Jurisdiction (see foot-
note 34 above), by that stage of the dispute, Germany was no longer
seeking on behalf of the German companies concerned the return of the
factory in question or of its contents (p. 17).

680 In the Passage through the Great Belt (Finland v. Denmark),
Provisional Measures, Order of 29 July 1991, I1.C.J. Reports 1991,
p. 12, ICJ did not accept Denmark’s argument as to the impossibility
of restitution if, on the merits, it was found that the construction of the
bridge across the Great Belt would result in a violation of Denmark’s
international obligations. For the terms of the eventual settlement, see
M. Koskenniemi, “L'affaire du passage par le Grand-Belt”, Annuaire

frangais de droit international, vol. 38 (1992), p. 905, at p. 940.
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which States, attempting to set general standards of protec-
tion for a group or people, have assumed obligations pro-
tecting non-State entities.”?>

(8) Under paragraph 1 (b), States other than the in-
jured State may invoke responsibility if the obligation in
question was owed “to the international community as
a whole”.726 The provision intends to give effect to the
statement by ICJ in the Barcelona Traction case, where
the Court drew “an essential distinction” between obliga-
tions owed to particular States and those owed “towards
the international community as a whole”.”?’ With regard
to the latter, the Court went on to state that “[i]n view of
the importance of the rights involved, all States can be
held to have a legal interest in their protection; they are
obligations erga omnes”.

(9) While taking up the essence of this statement, the
articles avoid use of the term “obligations erga omnes”,
which conveys less information than the Court’s refer-
ence to the international community as a whole and has
sometimes been confused with obligations owed to all the
parties to a treaty. Nor is it the function of the articles to
provide a list of those obligations which under existing
international law are owed to the international community
as a whole. This would go well beyond the task of codify-
ing the secondary rules of State responsibility, and in any
event, such a list would be only of limited value, as the
scope of the concept will necessarily evolve over time.
The Court itself has given useful guidance: in its 1970
judgment it referred, by way of example, to “the outlaw-
ing of acts of aggression, and of genocide” and to “the
principles and rules concerning the basic rights of the hu-
man person, including protection from slavery and racial
discrimination”.”?8 In its judgment in the East Timor case,
the Court added the right of self-determination of peoples
to this list.72°

(10) Each State is entitled, as a member of the interna-
tional community as a whole, to invoke the responsibility
of another State for breaches of such obligations. Whereas
the category of collective obligations covered by para-
graph 1 (a) needs to be further qualified by the insertion
of additional criteria, no such qualifications are necessary
in the case of paragraph 1 (b). All States are by definition
members of the international community as a whole, and
the obligations in question are by definition collective ob-
ligations protecting interests of the international commu-
nity as such. Of course, such obligations may at the same
time protect the individual interests of States, as the pro-
hibition of acts of aggression protects the survival of each
State and the security of its people. Similarly, individual
States may be specially affected by the breach of such an

725 Article 22 of the Covenant of the League of Nations, establish-
ing the Mandate system, was a provision in the general interest in this
sense, as were each of the Mandate agreements concluded in accord-
ance with it. Cf., however, the much-criticized decision of ICJ in South
West Africa, Second Phase, Judgment, I.C.J. Reports 1966, p. 6, from
which article 48 is a deliberate departure.

726 For the terminology “international community as a whole”,
see paragraph (18) of the commentary to article 25.

727 Barcelona Traction (see footnote 25 above), p. 32, para. 33, and
see paragraphs (2) to (6) of the commentary to chapter III of Part Two.

728 Barcelona Traction (ibid.), p. 32, para. 34.

729 See footnote 54 above.

obligation, for example a coastal State specially affected
by pollution in breach of an obligation aimed at protection
of the marine environment in the collective interest.

(11)  Paragraph 2 specifies the categories of claim which
States may make when invoking responsibility under ar-
ticle 48. The list given in the paragraph is exhaustive, and
invocation of responsibility under article 48 gives rise to
a more limited range of rights as compared to those of
injured States under article 42. In particular, the focus of
action by a State under article 48—such State not being
injured in its own right and therefore not claiming com-
pensation on its own account—is likely to be on the very
question whether a State is in breach and on cessation if the
breach is a continuing one. For example, in the S.S. “Wim-
bledon” case, Japan, which had no economic interest in
the particular voyage, sought only a declaration, whereas
France, whose national had to bear the loss, sought and
was awarded damages.”3? In the South West Afiica cases,
Ethiopia and Liberia sought only declarations of the legal
position.”! In that case, as the Court itself pointed out in
1971, “the injured entity” was a people, viz. the people of
South West Africa.”3?

(12) Under paragraph 2 (a), any State referred to in
article 48 is entitled to request cessation of the wrong-
ful act and, if the circumstances require, assurances and
guarantees of non-repetition under article 30. In addi-
tion, paragraph 2 (b) allows such a State to claim from
the responsible State reparation in accordance with the
provisions of chapter II of Part Two. In case of breaches
of obligations under article 48, it may well be that there
is no State which is individually injured by the breach,
yet it is highly desirable that some State or States be in a
position to claim reparation, in particular restitution. In
accordance with paragraph 2 (), such a claim must be
made in the interest of the injured State, if any, or of the
beneficiaries of the obligation breached. This aspect of
article 48, paragraph 2, involves a measure of progressive
development, which is justified since it provides a means
of protecting the community or collective interest at stake.
In this context it may be noted that certain provisions, for
example in various human rights treaties, allow invoca-
tion of responsibility by any State party. In those cases
where they have been resorted to, a clear distinction has
been drawn between the capacity of the applicant State
to raise the matter and the interests of the beneficiaries
of the obligation.”33 Thus, a State invoking responsibil-
ity under article 48 and claiming anything more than a
declaratory remedy and cessation may be called on to es-
tablish that it is acting in the interest of the injured party.
Where the injured party is a State, its Government will be
able authoritatively to represent that interest. Other cases
may present greater difficulties, which the present articles

7308.S. “Wimbledon” (see footnote 34 above), p. 30.

31 South West Afiica, Preliminary Objections, Judgment, I.C.J.
Reports 1962, p. 319; South West Africa, Second Phase, Judgment
(see footnote 725 above).

732 Namibia case (see footnote 176 above), p. 56, para. 127.

733 See, e.g., the observations of the European Court of Human
Rights in Denmark v. Turkey (friendly settlement), judgment of 5 April
2000, Reports of Judgments and Decisions 2000-1V, pp. 7, 10 and 11,
paras. 20 and 23.
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cannot solve.”3* Paragraph 2 (b) can do no more than set
out the general principle.

(13) Paragraph 2 (b) refers to the State claiming
“[plerformance of the obligation of reparation in accord-
ance with the preceding articles”. This makes it clear that
article 48 States may not demand reparation in situations
where an injured State could not do so. For example, a
demand for cessation presupposes the continuation of the
wrongful act; a demand for restitution is excluded if resti-
tution itself has become impossible.

(14)  Paragraph 3 subjects the invocation of State
responsibility by States other than the injured State to
the conditions that govern invocation by an injured State,
specifically article 43 (notice of claim), 44 (admissibility
of claims) and 45 (loss of the right to invoke responsibil-
ity). These articles are to be read as applicable equally,
mutatis mutandis, to a State invoking responsibility under
article 48.

CHAPTER II

COUNTERMEASURES
Commentary

(1) This chapter deals with the conditions for and limi-
tations on the taking of countermeasures by an injured
State. In other words, it deals with measures that would
otherwise be contrary to the international obligations of
an injured State vis-a-vis the responsible State, if they
were not taken by the former in response to an interna-
tionally wrongful act by the latter in order to procure ces-
sation and reparation. Countermeasures are a feature of a
decentralized system by which injured States may seek to
vindicate their rights and to restore the legal relationship
with the responsible State which has been ruptured by the
internationally wrongful act.

(2) It is recognized both by Governments and by the
decisions of international tribunals that countermeas-
ures are justified under certain circumstances.”®> This is
reflected in article 22 which deals with countermeas-
ures in response to an internationally wrongful act in the
context of the circumstances precluding wrongfulness.
Like other forms of self-help, countermeasures are liable
to abuse and this potential is exacerbated by the factual
inequalities between States. Chapter II has as its aim to
establish an operational system, taking into account the
exceptional character of countermeasures as a response

734 See also paragraphs (3) to (4) of the commentary to article 33.

735 For the substantial literature, see the bibliographies in E. Zoller,
Peacetime Unilateral Remedies: An Analysis of Countermeasures
(Dobbs Ferry, N.Y., Transnational, 1984), pp. 179-189; O. Y. Ela-
gab, The Legality of Non-Forcible Counter-Measures in International
Law (Oxford, Clarendon Press, 1988), pp. 227-241; L.-A. Sicilianos,
Les réactions décentralisées a l'illicite: Des contre-mesures a la légi-
time défense (Paris, Librairie générale de droit et de jurisprudence,
1990), pp. 501-525; and D. Alland, Justice privée et ordre juridique
international: Etude théorique des contre-mesures en droit internation-
al public (Paris, Pedone, 1994).

to internationally wrongful conduct. At the same time, it
seeks to ensure, by appropriate conditions and limitations,
that countermeasures are kept within generally acceptable
bounds.

(3) As to terminology, traditionally the term “reprisals”
was used to cover otherwise unlawful action, including
forcible action, taken by way of self-help in response to
a breach.”3® More recently, the term “reprisals” has been
limited to action taken in time of international armed
conflict; i.e. it has been taken as equivalent to belliger-
ent reprisals. The term “countermeasures” covers that part
of the subject of reprisals not associated with armed con-
flict, and in accordance with modern practice and judicial
decisions the term is used in that sense in this chapter.”3’
Countermeasures are to be contrasted with retorsion, i.e.
“unfriendly” conduct which is not inconsistent with any
international obligation of the State engaging in it even
though it may be a response to an internationally wrong-
ful act. Acts of retorsion may include the prohibition of
or limitations upon normal diplomatic relations or other
contacts, embargoes of various kinds or withdrawal of
voluntary aid programmes. Whatever their motivation, so
long as such acts are not incompatible with the interna-
tional obligations of the States taking them towards the
target State, they do not involve countermeasures and
they fall outside the scope of the present articles. The
term “sanction” is also often used as equivalent to action
taken against a State by a group of States or mandated by
an international organization. But the term is imprecise:
Chapter VII of the Charter of the United Nations refers
only to “measures”, even though these can encompass a
very wide range of acts, including the use of armed force
(Articles 39, 41 and 42). Questions concerning the use
of force in international relations and of the legality of
belligerent reprisals are governed by the relevant primary
rules. On the other hand, the articles are concerned with
countermeasures as referred to in article 22. They are tak-
en by an injured State in order to induce the responsible
State to comply with its obligations under Part Two. They
are instrumental in character and are appropriately dealt
with in Part Three as an aspect of the implementation of
State responsibility.

(4) Countermeasures are to be clearly distinguished
from the termination or suspension of treaty relations on
account of the material breach of a treaty by another State,
as provided for in article 60 of the 1969 Vienna Conven-
tion. Where a treaty is terminated or suspended in accord-
ance with article 60, the substantive legal obligations of
the States parties will be affected, but this is quite differ-
ent from the question of res;)onsibility that may already
have arisen from the breach.”3® Countermeasures involve
conduct taken in derogation from a subsisting treaty

736 See, e.g., E. de Vattel, The Law of Nations, or the Principles of
Natural Law (footnote 394 above), vol. 11, chap. XVIII, p. 342.

737 Air  Service Agreement (see footnote 28 above), p. 443,
para. 80; United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 27, para. 53; Military and Paramilitary
Activities in and against Nicaragua (see footnote 36 above), at p. 106,
para. 201; and Gabcikovo-Nagymaros Project (see footnote 27 above),
p. 55, para. 82.

738 On the respective scope of the codified law of treaties and the
law of State responsibility, see paragraphs (3) to (7) of the introductory
commentary to chapter V of Part One.
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as an injured State. His Government therefore called
for caution in defining the notion of an integral
obligation.

7. His observations were intended to prompt further
reflection on a set of draft articles which would provide
a valuable and reliable guide. For that reason, he hoped
that the General Assembly would adopt a resolution as
recommended by the Commission.

8. Mr. Popkov (Belarus) welcomed the completion
of the Commission’s work on the draft articles on
responsibility of States for internationally wrongful
acts, which were so important that they should take the
form of a convention. To date, State responsibility had
been regulated by customary international law and its
implementation had therefore proved rather difficult.
The strengthening of international legal rules relating
to State responsibility through a binding international
instrument would undoubtedly enhance the effective
application of those rules as a whole. Moreover, the
results of the Commission’s work should, as a general
rule, be embodied in legally binding instruments, as
that was the only way in which the Commission could
fully play its role in the codification and progressive
development of international law. An international
conference of plenipotentiaries should therefore be
convened in order to secure the widest possible
participation of States in the discussion of the articles
with a view to concluding a convention on the topic.
His delegation also supported the Commission’s
recommendation that the General Assembly should
adopt a resolution on the draft articles.

9.  The agreement reached on the need to include
provisions on countermeasures in the draft articles
would guarantee the genuine implementation of
enforcement measures against responsible States and
limit the possibility of abuses in that respect. For that
reason, his delegation welcomed the approach to
countermeasures in Part Three, which emphasized that
such measures should be seen not as a means of
punishing a State for wrongful conduct, but as a
remedy for the infringement of international law.

10. It had been a mistake to disregard the possibility
of adopting collective enforcement measures, such as
sanctions, against States which had committed
internationally wrongful acts, because the application
of such measures by international organizations might
be an efficacious means of bringing pressure to bear on
the responsible State and persuading it to fulfil its

obligations to another State, a group of States or the
international community.

11. It was important to retain the provisions on
dispute settlement, which had been contained in the
first-reading text of Part Three, in a draft convention.
The inclusion in a draft convention of a special section
dealing with dispute settlement procedures was of
fundamental importance to the implementation of an
international regime of State responsibility, as was the
incorporation of provision for mandatory international
arbitration proceedings or reference to the International
Court of Justice in the event of disputes connected with
the adoption of countermeasures. The possibility of any
abuses when countermeasures were taken should be
precluded; arbitration would offer some safeguards
against such abuses. The wary attitude of some States
to binding arbitration was motivated by political, rather
than legal considerations. The outcome of arbitration
was less predictable than the solution of disputes by
other means, especially for States in a strong political
and economic position. For weaker States, however,
the settlement of disputes by arbitration would be the
best means of protecting their interests. The lack of any
reference whatsoever in the draft articles to binding
judicial procedures was a retrograde step running
counter to the trend in respect of the settlement of
international disputes. The whole question should
therefore be reconsidered. Even if the provisions on the
binding settlement of disputes did not apply to primary
rules, a court or tribunal could solve a significant range
of disputes regarding State responsibility.

12. There was no direct contradiction between Part
Three of the text adopted on first reading or possible
provisions on the mandatory settlement of disputes
linked to the application and interpretation of an
international convention on the one hand and the
principle of the freedom to choose peaceful means of
dispute settlement set forth in Article 33 of the Charter
of the United Nations on the other.

13. Article 48 was progressive in nature in that it
took into account the modern concept of erga omnes
obligations. His delegation therefore looked forward to
further discussion of that issue at a conference of
plenipotentiaries, since the maintenance of provisions
on that subject in an international instrument would
depend on the political will of States.

14.  He hoped that the Commission would once again
focus its attention on the formulation of international
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of the former and any breach of the latter. Moreover,
since the draft articles did not address the issue of who
was to decide whether the breach of a peremptory norm
was of a serious nature, controversies were likely to
arise in practice.

59. His delegation would prefer that the General
Assembly, take note of and welcome the draft articles
in a resolution to which the articles would be annexed.
At the current stage, his delegation had no objection to
the Committee’s recommendation that the Assembly
should consider the possibility of convening an
international conference to examine the draft articles
with a view to concluding a convention on the topic.

60. Mr. Belinga Eboutou (Cameroon) said while the
draft articles were balanced and reflected both common
law and State practice, they also embodied certain
aspects of the progressive development of international
law which were a source of legitimate concern. Thus,
while article 48 (Invocation of responsibility by a State
other than the injured State) followed a trend in current
international law, its scope and practical consequences
required further consideration.

61. He was even more concerned at the draft articles’
approach to the issue of countermeasures, which could
be resorted to only by the most powerful of States.
Since they were used by some members of the
international community and were recognized under
international law, as the International Court of Justice
had confirmed in the Gabcéikovo-Nagymaros Project
case, the Commission had rightly undertaken to
establish a strict framework for the practice. However,
the balance achieved in former article 53 (A/55/10) had
been lost in the current version of the draft articles.
While he supported deletion of the word “provisional”,
since countermeasures would necessarily be temporary
in nature, he did not understand why paragraph 4 of
former article 53 had been deleted. The purpose of
countermeasures was to induce the responsible State to
meet its obligations under international law; thus, the
taking of countermeasures against a State that was
pursuing negotiations in good faith amounted to an
imposition of sanctions.

62. Equally important was the relationship between
countermeasures taken by one or more States and
measures decided upon by the Security Council under
Article 41 of the Charter of the United Nations. Article
59 did not resolve that problem, since the Charter itself
did not establish whether Council-mandated measures
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automatically entailed the cessation of countermeasures
by States or whether the two types of measures could
be implemented simultaneously without violating the
principle of proportionality.

63. He was not convinced by the arguments against
the inclusion of a dispute settlement mechanism in a
text which contained provisions on countermeasures;
an impartial third party would be required in order to
determine whether the accused State was really
responsible, and thus whether the countermeasures
taken against it were legitimate and proportional, or
whether the violation was “serious™ within the meaning
of article 40, paragraph 1. States could not be
compelled to submit their disputes for settlement, since
many of them had not made the declaration under
article 36, paragraph 2. of the Statute of the
International Court of Justice and there was, as yet, no
comprehensive convention on compulsory arbitration.

64. Lastly, he hoped that the draft articles would be
adopted during the current session of the General
Assembly in a resolution establishing a time period
within which a diplomatic conference would be
convened with a view to the conclusion of a convention
on the topic.

65. Mr. Vilhena de Carvalho (Portugal) said that
although the notion of “international crimes of State™
had disappeared from the draft articles, their primary
objective remained unchanged and the issues of jus
cogens and obligations erga omnes were adequately
dealt with. It was true that there was no concrete State
practice on the issue of crimes of State and that
Security Council measures had been limited to the
notion of threats and breaches of the peace and had not
even addressed that of acts of aggression. However, it
would have been difficult for the Commission not to
distinguish between more and less serious breaches of
international law. Thus, replacement of the article on
international crimes of State by one on serious
breaches of obligations under peremptory norms of
general international law appeared to be an acceptable
compromise.

66. The concepts of jus cogens, obligations erga
omnes and international crimes of State or serious
breaches of obligations under peremptory norms of
general international law were based on a common
belief in certain fundamental values of international
law which, because of their importance to the
international community as a whole, deserved to be
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COMMITTEE ON THE RIGHTS OF THE CHILD
Thirty-sixth session

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES
UNDER ARTICLE 44 OF THE CONVENTION

Concluding observations: Myanmar

1. The Committee considered the second periodic report of Myanmar (CRC/C/70/Add.21)
at its 959th and 960th meetings (see CRC/C/SR.959 and 960), held on 26 May 2004, and
adopted, at the 971st meeting (CRC/C/SR.971), held on 4 June 2004, the following

concluding observations.

A. Introduction

2. The Committee welcomes the submission of the State party’s second periodic report,
which followed the established guidelines. The Committee also takes note of the submission

of the written replies to its list of issues (CRC/C/Q/MY A/2), which allowed for a clearer
understanding of the situation of children in the State party. The Committee acknowledges

that the presence of a high-level and multidisciplinary delegation directly involved with the
implementation of the Convention allowed for a constructive dialogue and a better understanding
of the rights of the child in the State party.

B. Follow-up measures undertaken and progress achieved by the State party
3. The Committee welcomes:

(a) The adoption of Rules and Regulations related to the Child Law in 2001;

(b) The establishment of the National Human Rights Committee in 2000;

(c) The establishment of the Myanmar Women’s Affairs Federation in 2003, whose
mandate includes promotion and protection of the rights of children;

GE.04-42435 (E) 040804
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78. In line with its previous recommendations (ibid., para. 46) the Committee
recommends that within this reform, the State party undertake, in particular, measures to:

(a) Raise the age of criminal responsibility to an internationally acceptable age;

(b)  Ensure that all alleged offenders below the age of 18 are judged according to
a specific procedure and do not receive the same penalties as adults;

(c) Ensure the establishment of juvenile courts and appoint trained juvenile
judges in all regions of the country;

(d) Limit by law the length of pre-trial detention;

(e) Provide children with legal assistance at an early stage of judicial
proceedings;

® Protect the rights of children deprived of their liberty and improve their
conditions of detention and imprisonment, including a child-sensitive and accessible
independent mechanisms for children to make complaints, and the separation of child
offenders from children in need of special protection;

® Ensure that children remain in regular contact with their families while in
the juvenile justice system;

(h) Introduce regular medical examination of inmates by independent medical
staff;

() Introduce training programmes on relevant international standards for all
professionals involved with the system of juvenile justice;

3g) Make every effort to establish a programme of rehabilitation and
reintegration of juveniles following judicial proceedings;

(k)  Review the procedure concerning the quasi-judicial decisions to send
children under the age of 18 to training schools, without the possibility of appeal; and

()] Consider seeking technical assistance from, inter alia, OHCHR and
UNICEF.

Children belonging to indigenous and minority groups

79.  The Committee is deeply concerned about the situation of the children of the Bengali
people residing in northern Rakhine State, also known as the Rohingyas, and of children
belonging to other ethnic, indigenous or religious minorities and in particular that many of their
rights are denied, including the rights to food, to health care, to education, to survival and
development, to enjoy their own culture and to be protected from discrimination.
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granted access to the country by the Government in the past 12 months, the Special Rapporteur
has been unable to conduct a first-hand assessment of those allegations, but he hopes to be able
to look into them when he is invited to return to the country.

38.  The Special Rapporteur is particularly concerned by the situation in one ethnic area,
namely, north-western Rakhine state. During the reporting period, mosques continued to be
demolished, the freedom of movement of the Bengali-speaking Muslim minority remained
excessively restricted and the vast majority of that minority remained de facto stateless.

39.  Recent reports on the situation in Rakhine state indicate that, subsequent to the recent
dismantling of military intelligence (MI) structures, a large part of the NaSaKa border forces,
comprising the military, MI, police, immigration and customs, has been disbanded and replaced
by units from other sections of the Myanmar armed forces. The NaSaKa forces were allegedly a
major perpetrator of human rights abuses with respect, in particular, to taxation, extortion and
forced labour. Some reports indicate that the early consequences of the dismantlement of the
NaSaKa forces and MI have been decreases in taxes, marriage fees and travel authorization fees,
and reduced in extortion and corruption. The Special Rapporteur cautiously welcomes those
developments and will continue to follow the situation closely.

40.  Conflicts, human rights abuses and a lack of protection have contributed over the years to
large-scale internal displacement and flight into neighbouring countries. According to field
surveys conducted in 2004 by human rights and assistance groups, the latest estimate of
internally displaced persons (IDPs) in eastern border areas of Myanmar, namely, Tanintharyi
division, Mon, Kayin and Kayah states, Southern Shan state and Eastern Bago division is

some 526,000, the majority of whom are believed to be in settlements in ceasefire areas, while
the remainder are in Government-controlled relocation sites or still in hiding in free-fire areas.
Girls and women are estimated to comprise slightly more than half of the total IDP population.
The latest figure represents a significant decrease from the 2002 estimate of 633,000, which may
be caused by a number of factors, including sustainable return or resettlement, forced migration
into urban and rural communities and cross-border migration. However, the estimated number
of people allegedly displaced since the end of 2002 remains high at some 157,000, despite a
marked reduction since the mid-late 1990s in the size of the population affected by forced
relocation.

41. Such a high rate of civilian displacement suggests that harassment and abuses continue
against the population of those areas, including ceasefire zones and, in particular, relocation
sites. IDPs are vulnerable in every aspect of their lives and, in particular, with respect to health
care, education and access to food and safe drinking water. Child mortality and malnutrition
rates among IDPs are believed to be double those of the national baseline rate. Their
vulnerability is linked, on the one hand, to a lack of social protection and, on the other

hand, to a lack of humanitarian and human rights protection caused by a conflict

environment and specific patterns of abuse. In order of prevalence, those abuses include
forced labour (57 per cent), extortion in the form of arbitrary taxation (52 per cent), travel
restrictions (23 per cent), food destruction (17 per cent), arbitrary arrest (14 per cent) and
eviction (12 per cent).
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“African” and those supporting the Government as “Arab”. Clearly, however, not all
“African” tribes support the rebels and not all “Arab” tribes support the
Government. Some so-called Arab tribes appear to be either neutral or even support
the rebels. For example, the Gimmer, a pro-Government African tribe, is seen by the
African tribes opposed to the Government as having been Arabized. Other measures
contributing to a polarization of the two groups include the 1987-1989 conflict over
access to grazing lands and water sources between nomads of Arab origin and the
sedentary Fur. The Arab-African divide has also been fanned by the growing
insistence on such a divide in some circles and in the media. All this has contributed
to the consolidation of the contrast and gradually created a marked polarization in
the perception and self-perception of the groups concerned. At least those most
affected by the conditions explained above, including those directly affected by the
conflict, have come to perceive themselves as either African or Arab.

511. There are other elements that tend to indicate the self-perception of two
distinct groups. In many cases militias attacking “African” villages tend to use
derogatory epithets, such as “slaves”, “blacks”, nuba, or zurga, which might imply a
perception of the victims as members of a distinct group. However, in numerous
other instances they use derogatory language that is not linked to ethnicity or
race.l7¢ As for the victims, they often refer to their attackers as Janjaweed, a
derogatory term that normally designates “a man (a devil) with a gun on a horse™.
However, in this case the term Janjaweed clearly refers to “militias of 4rab tribes on
horseback or camelback™ In other words, the victims perceive the attackers as
persons belonging to a different and hostile group.

512. For these reasons it may be considered that the tribes that have been victims of
attacks and killings subjectively make up a protected group.

513. Was there a genocidal intent? Some elements emerging from the facts,
including the scale of atrocities and the systematic nature of the attacks, killing,
displacement and rape, as well as racially motivated statements by perpetrators that
have targeted members of the African tribes only, could be indicative of the
genocidal intent. However, there are other more indicative elements that show a lack
of genocidal intent. An important element is the fact that in a number of villages
attacked and burned by both militias and Government forces, the attackers refrained
from exterminating the whole population that had not fled, but instead selectively
killed groups of young men. A telling example is the attack of 22 January 2004 on

Epithets that eyewitnesses or victims reported to the Commission include the following: “This is
your end The Government armed me ” “You are Masalit, why do you come here, why do you
take our grass? You will not take anything today ” “You will not stay in this country ” “Destroy
the Torabora ” “You are Zaghawa tribes, you are slaves ” “Where are your fathers, we would
like to shoot and kill them ” “Take your cattle, go away and leave the village ” In an attack of

1 November 2003 on the village of Bir-Saliba (in the region of Sirba, Kulbus), a witness heard
the attackers yell “Allah Akbar, we are going to evict you Nyanya” and explained that “Nyanya”
in their dialect is the name of the poison used to kill insects (however, this derogatory term was
probably also used as a reference to the rebel organization in the South that existed before the
establishment of SPLA, and was called Nyanya)

During rape: “You are the mother of the people who are killing our people ” “Do not cut the
grass because the camels use it ” “You sons of Torabora we are going to kill you ” “You do not
have the right to be educated and must be Torabora” (to an 18-year-old student of a boarding
school): “You are not allowed to take this money to fathers that are real 7orabora” (To a girl
from whom the soldier who raped her also took all her money): “You are very cheap people, you
have to be killed”
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Wadi Saleh, a group of 25 villages inhabited by about 11,000 Fur. According to
credible accounts of eyewitnesses questioned by the Commission, after occupying
the villages, the Government Commissioner and the leader of the Arab militias that
had participated in the attack and burning gathered all those who had survived or
had not managed to escape into a large area. Using a microphone, they selected 15
persons (whose names they read from a written list), as well as 7 omdas (local
leaders), and executed them on the spot. They then sent many men, including all
elderly men, all boys and all women to a nearby village where they held them for
some time, whereas they executed 205 young villagers who they asserted were
rebels (Zorabora). According to male survivors interviewed by the Commission,
about 800 persons were not killed (most of the young men spared by the attackers
were detained for some time in the Mukjar prison).

514. This case clearly shows that the intent of the attackers was not to destroy an
ethnic group as such or part of the group. Instead, the intention was to murder all
those men they considered as rebels, as well as forcibly expel the whole population
so as to vacate the villages and prevent rebels from hiding among or getting support
from the local population.

515. Another element that tends to show the Sudanese Government’s lack of
genocidal intent can be seen in the fact that persons forcibly dislodged from their
villages are collected in camps for internally displaced persons. In other words, the
populations surviving attacks on villages are not killed outright in an effort to
eradicate the group; rather, they are forced to abandon their homes and live together
in areas selected by the Government. While this attitude of the Government of the
Sudan may be held to be in breach of international legal standards on human rights
and rules of international criminal law, it is not indicative of any intent to annihilate
the group. This is all the more true because the living conditions in those camps,
although open to strong criticism on many grounds, do not seem to be calculated to
bring about the extinction of the ethnic group to which the internally displaced
persons belong. Suffice it to note that the Government of the Sudan generally allows
humanitarian organizations to help the population in camps by providing food, clean
water, medicine and logistical assistance (construction of hospitals, cooking
facilities, latrines, etc.).

516. Another element that tends to show a lack of genocidal intent is the fact that in
contrast with other instances described above, in a number of instances villages with
a mixed composition (African and Arab tribes) have not been attacked. This holds
true, for instance, for the village of Abaata (north-east of Zalinguei in Western
Darfur), consisting of Zaghawa and members of Arab tribes.

517. Furthermore, it has been reported by a reliable source that one inhabitant of
the Jabir village (situated about 150 km from Abu Shouk Camp) was among the
victims of an attack carried out by Janjaweed on the village on 16 March 2004. He
stated that he did not resist when the attackers took 200 camels from him, although
they beat him up with the butts of their guns. Prior to his beating, however, his
younger brother, who possessed only one camel, had resisted when the attackers had
tried to take his camel, and he had been shot dead. Clearly, in this instance the
special intent to kill a member of a group to destroy the group as such was lacking,
the murder being motivated only by the desire to appropriate cattle belonging to the
inhabitants of the village. Irrespective of the motive, had the attackers’ intent been
to annihilate the group, they would not have spared one of the brothers.
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manner in which innovations to promote their

progressive development had been introduced.

101. The draft articles contained provisions that
regulated extremely important issues which should be
carefully considered and discussed. The time had come
to explore the possibility of convening an international
conference of plenipotentiaries to consider the text
with a view to concluding a convention in the matter.
The conference would be a good opportunity to
evaluate the extent to which dispute settlement
provisions might be incorporated into the draft articles.
As a traditional defender of arbitration, Uruguay would
consider with interest the proposals that would be
submitted in that regard.

102. Ms. Mas y Rubi Sposito (Bolivarian Republic of
Venezuela) commended the Commission’s work in the
development and codification of international law on
responsibility of States for internationally wrongful
acts. Such acts should include responsibility of States
for the actions of transnational corporations linked to
them either by their nationality or that of their majority
stockholders or of the decision makers in their
administration.  Furthermore, the extraterritorial
application by States of illegal provisions of their
domestic law that caused harm to other States must be
defined as illegal. The draft articles must be carefully
examined and discussed.

103. Her delegation supported the holding of an
international conference of plenipotentiaries to
examine the draft articles of a future convention on
that topic, but only when the draft had reached the
stage where it could be discussed at that level. She
agreed with the Committee’s recommendation that
such a conference would provide a good opportunity to
evaluate whether it would be appropriate to include
dispute settlement provisions in the draft. Her
delegation supported voluntary arbitration as a legal
formula for the settlement of disputes in international
law.

104. Mr. Lavalle (Guatemala) said that the basic
problem posed by the draft articles on responsibility of
States for internationally wrongful acts was that of the
final form of the articles. There were only two
possibilities: to convert them into a multilateral treaty
of universal scope, or to make them a part of universal
customary law. He preferred the second option for four
reasons. First, the articles had already begun to move
in that direction and some of their provisions had been
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mentioned by international courts or arbitral tribunals,
or had guided the decisions of those bodies. Second, if
the articles ended up as part of treaty law, it would not
always be easy for the Commission’s commentaries to
be given the importance they deserved as criteria for
interpretation. Third, if the articles acquired the
standing of customary law they would immediately
become binding on all States, whereas if they became a
treaty, at least initially, they would be binding only on
the States parties. Finally, their incorporation into
international law as customary law would probably be
simpler than the elaboration of a treaty. Few of the
provisions of the 1996 articles would achieve that
status alongside those of 2001, but their survival would
be advantageous, especially that of articles 12 (mutatis
mutandis) and 13, article 18, paragraph 5, and article
25, paragraph 3. Articles 16 and 17 should not be
interpreted to mean that if the scenarios described
therein were to occur, but if for the State which aided,
assisted or participated in the “act” that was
“internationally wrongtul if committed by that State”,
the act was not wrongful, then the conduct should be
considered lawful. Natural justice required that the
conduct must, under any rule of general international
law, be a wrongful act.

105. By definition, however, such conduct would be
wrongful because it infringed a primary rule of
international law, in which case the incident would not
be covered by the articles mentioned. Nevertheless, if
the scenarios described in articles 16 and 17 (with the
exception of those referred to in paragraph (b) of both
articles) occurred, then a primary rule of general
international law would have been violated. It was
difficult, therefore, to understand how there could be a
violation not of a separate rule, but of one that was also
part of general and primary international law, in cases
in which all the hypotheses of one or another article
were combined.

106. The question arose as to what that primary norm
would be. If the norms established in articles 16 and 17
were secondary, it would not to be possible to find it.
The only way out of that logical predicament was to
attribute a primary character to the rules contained in
the articles in question, which would imply that such
rules were out of place in the draft articles.

107. It seemed odd that, in accordance with article 48,
paragraph 2 (b), a State other than the injured State
could, in the interest of the latter, claim from the
responsible State the obligation of reparation. That
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seemed to indicate that, in any case, a State other than
the injured State automatically took on the character of
agent of the injured State, without which the necessary
measures could not be taken to enable the injured State
to obtain the reparation owed to it. It might well
happen, however, that the injured State either did not
desire such reparation or had, in accordance with
article 20, given its consent to the violation of
international law that had caused the injury.
Nevertheless, it was possible that the injured State
might wish to act on its own behalf. For that reason he
understood that, despite the provisions of paragraph
(b), a non-injured State could not act on behalf of the
injured State unless the latter authorized or gave its
consent for that purpose. Similar although much more
complex observations also could be made with regard
to the power granted in paragraph (b) to a State other
than the injured State to invoke the responsibility of
the wrongdoing State on behalf of the beneficiaries of
the obligation breached.

108. As for article 54, Guatemala believed that the
Commission could have undertaken a measure of
progressive development. The article could have
provided that, if a State which applied mortu propio the
penalties provided for in Article 41 of the Charter of
the United Nations to another State which had not
complied with the obligations imposed by the Security
Council under Chapter VII of the Charter, the State
taking the measures would be acting in accordance
with the law even if the measures assumed non-
compliance with an obligation imposed on it under
international law vis-a-vis the State which was the
object of the measures, as long as it was not one of the
obligations specified in article 50, paragraph 1, of the
draft articles.

The meeting rose at 1 p.m.
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39.  His delegation therefore deeply regretted having been unable to support the “Basic
principles and guidelines” as included in the annex to resolution E/CN.4/2005/L.48. The text
was an inaccurate reflection of customary international law. It erroneously sought to apply the
principles of State responsibility to relationships between States and individuals and failed to
differentiate adequately between human rights law and international humanitarian law. While
certain instruments provided for the presentation of individual claims for the violation of human
rights, such provisions did not exist for violations of international humanitarian law. The claim
that such a right existed under the Hague Convention No. IV of 1907 or Protocol I Additional to
the 1949 Geneva Conventions was entirely unsubstantiated. While the absence of a legal basis
for individual reparation claims for violations of international humanitarian law might be
regrettable, it must be taken into account. His delegation had repeatedly raised those concerns,
which had compelled it to abstain from voting.

40.  Ms. BARTON (United States of America), speaking in reference to resolution
E/CN.4/2005/L.40, said that her delegation supported negotiations on the drafting of an
international instrument on enforced disappearances if conducted during one annual
two-week formal session. The objective should be to produce a well-drafted and well-vetted
instrument that reflected a consensus without deadlines for completion of negotiations.
Resolution E/CN.4/2005/L.40 should not be interpreted as an attempt to restate or affect
provisions of legislation governing detention.

The meeting was suspended at 3.50 p m. and resumed at 4 p.m.

INTEGRATION OF THE HUMAN RIGHTS OF WOMEN AND THE GENDER
PERSPECTIVE:

(a) VIOLENCE AGAINST WOMEN

(agenda item 12) (continued) (E/CN.4/2005/L.51 and 53; E/CN.4/2005/2-E/CN.4/Sub.2/2004/48
(chapter I, draft decision 10))

Draft resolution on elimination of violence against women (E/CN.4/2005/L.51)

41.  Ms. WALKER (Canada), introducing the draft resolution on behalf of the sponsors, said
that the text highlighted elements of the relationship between violence against women and
HIV/AIDS and identified the promotion and protection of sexual and reproductive rights of
women and girls as an effective and necessary response to HIV/AIDS. The draft resolution also
reaffirmed States’ obligation to promote and protect the human rights of women and to exercise
due diligence to prevent and punish all forms of gender-based violence.

42. By agreement among the sponsors, paragraph 11 had been amended to read: “Also urges
Governments to effectively promote and protect women’s and girls’ human rights, including
reproductive rights and sexual health, in the context of HIV/AIDS to lessen their vulnerability to
HIV infection and to the impact of AIDS, as included in the summary of the Guidelines on
HIV/AIDS and Human Rights in paragraph 12 of document E/CN.4/1997/37, and to cooperate
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importance to the issue of reparation. However, even if
not breaking the consensus, it wished to uphold the
views it had expressed in its explanation of vote at the
sixty-first session of the Commission on Human
Rights.

19. Ms. Mortenson (United Kingdom) said that the
United Kingdom had been pleased to sponsor the draft
resolution, but wished to make a statement concerning
its understanding of the text. In his report on the third
consultative meeting (contained in E/CN.4/2005/59),
the Chairperson-Rapporteur had made it clear that the
revised Principles and Guidelines did not introduce
new principles of international law (ibid., para. 10).
His interpretation was clearly correct: the Principles
and Guidelines were not legally binding and did not
create any new obligations on States in international
law. Her delegation was nonetheless convinced that the
Basic Principles and Guidelines would be an extremely
valuable tool for States when they were considering
policies on remedies and reparation, and it therefore
welcomed their adoption.

20. Mr. Muiioz (Chile) thanked all those delegations
that had supported the draft resolution, which was so
important for human rights. It had been a very long but
participatory and transparent process that had involved
Member States, experts, non-governmental
organizations and other international organizations.
The Basic Principles and Guidelines, which he agreed
were long overdue, would be a very useful tool in
preventing impunity and promoting human rights, and
he therefore welcomed the consensus reached.

(b) Human rights questions, including alternative
approaches for improving the effective
enjoyment of human rights and fundamental
freedoms (continued) (A/C.3/60/L.28, L.30, L.34-
L.37, L.40, L.44 and L.58)

Draft resolution A/C.3/60/L.34: Human rights and
unilateral coercive measures

21. Mr. Mohd Radzi (Malaysia), introducing the
draft resolution on behalf of the States members of the
Non-Aligned Movement and China, said that certain
States continued to take unilateral coercive measures
contrary to international law and the Charter of the
United Nations. Such measures had negative
repercussions for developing countries and created
additional obstacles to the full enjoyment of human
rights. They also created obstacles to trade relations

among States, impeded the full realization of social and
economic development and hindered the well-being of
the population in the affected countries, with particular
consequences for women, children, adolescents and the
elderly.

Draft resolution A/C.3/60/L.35: Enhancement of
international cooperation in the field of human rights

22. Mr. Mohd Radzi (Malaysia), introducing the
draft resolution on behalf of the States members of the
Non-Aligned Movement and China, said that the
resolution had always enjoyed consensus, and he hoped
that would continue to be the case.

Draft resolution A/C.3/60/L.36: The right to
development

23. Mr. Mohd Radzi (Malaysia), introduced the draft
resolution on behalf of the States members of the Non-
Aligned Movement and China, which remained
committed to the promotion of the right to
development.

Draft resolution A/C.3/60/L.37: Protection of human
rights and fundamental freedoms while countering
terrorism

24. Mr. Gémez Robledo (Mexico), introducing the
draft resolution on behalf of the original sponsors and
also Canada, Costa Rica, Croatia, Ecuador,
Liechtenstein, Lithuania, Malta and Poland, said that
terrorism was a serious problem for the territorial
integrity and security of States. However, the
obligation of States to protect their populations did not
justify the derogation from or suspension of the human
rights of those under their jurisdiction. Respect for and
promotion of human rights should be an essential part
of any administrative measure or legislation to combat
terrorism. Any violations of human rights were
counterproductive. He welcomed the new mandate of
the Special Rapporteur on the promotion and
protection of human rights while countering terrorism.

25. Mr. Khane (Secretary of the Committee) said
that Albania, Bulgaria, Denmark, the Dominican
Republic, Estonia, Georgia, Greece, Guinea, Hungary,
Jordan, Kenya, Latvia, Madagascar, Nigeria, the
Republic of Moldova, Romania, the former Yugoslav
Republic of Macedonia, Timor-Leste and Ukraine had
also joined the sponsors.
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Sixtieth session
Agenda item 71 (a)

Resolution adopted by the General Assembly on 16 December 2005

[on the report of the Third Committee (A/60/509/Add. 1))

60/147. Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations
of International Humanitarian Law

The General Assembly,

Guided by the Charter of the United Nations, the Universal Declaration of
Human Rights, ' the International Covenants on Human Rights,? other relevant
human rights instruments and the Vienna Declaration and Programme of Action,”

Affirming the importance of addressing the question of remedies and reparation
for victims of gross violations of international human rights law and serious
violations of international humanitarian law in a systematic and thorough way at the
national and international levels,

Recognizing that, in honouring the victims’ right to benefit from remedies and
reparation, the international community keeps faith with the plight of victims,
survivors and future human generations and reaffirms international law in the field,

Recalling the adoption of the Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law by the
Commission on Human Rights in its resolution 2005/35 of 19 April 2005* and by
the Economic and Social Council in its resolution 2005/30 of 25 July 2005, in which
the Council recommended to the General Assembly that it adopt the Basic Principles
and Guidelines,

1.  Adopts the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law annexed to the present
resolution;

! Resolution 217 A (III)
% Resolution 2200 A (XXI), annex
* A/CONF 157/24 (Part I), chap 11

*See Official Records of the Economic and Social Council, 2003, Supplement No. 3 and corrigendum
(E/2005/23 and Corr 1), chap II, sect A

05-49642
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w

Resolution 1966 (2010)

Adopted by the Security Council at its 6463rd meeting, on
22 December 2010

The Security Council,

Recalling Security Council resolution 827 (1993) of 25 May 1993, which
established the International Tribunal for the former Yugoslavia (“ICTY”), and
resolution 955 (1994) of 8 November 1994, which established the International
Criminal Tribunal for Rwanda (“ICTR”), and all subsequent relevant resolutions,

Recalling in particular Security Council resolutions 1503 (2003) of 28 August
2003 and 1534 (2004) of 26 March 2004, which called on the Tribunals to take all
possible measures to complete investigations by the end of 2004, to complete all
trial activities at first instance by the end of 2008, and to complete all work in 2010
(“completion strategy”), and noting that those envisaged dates have not been met,

Acknowledging the considerable contribution the Tribunals have made to
international criminal justice and accountability for serious international crimes, and
the re-establishment of the rule of law in the countries of the former Yugoslavia and
in Rwanda,

Recalling that the Tribunals were established in the particular circumstances of
the former Yugoslavia and Rwanda as ad hoc measures contributing to the
restoration and maintenance of peace,

Reaffirming its determination to combat impunity for those responsible for
serious violations of international humanitarian law and the necessity that all
persons indicted by the ICTY and ICTR are brought to justice,

Recalling the statement of the President of the Security Council of
19 December 2008 (S/PRST/2008/47), and reaffirming the need to establish an ad hoc
mechanism to carry out a number of essential functions of the Tribunals, including the
trial of fugitives who are among the most senior leaders suspected of being most
responsible for crimes, after the closure of the Tribunals,

Emphasizing that, in view of the substantially reduced nature of the residual
functions, the international residual mechanism should be a small, temporary and
efficient structure, whose functions and size will diminish over time, with a small
number of staff commensurate with its reduced functions,

10-70608 (E Please
W e
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STATUTE OF THE INTERNATIONAL RESIDUAL
MECHANISM FOR CRIMINAL TRIBUNALS (IRMCT)

Preamble

Having been established by the Security Council acting under Chapter VII of the
Charter of the United Nations to carry out residual functions of the International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (hereinafter “ICTY”) and the International Criminal Tribunal
for the Prosecution of Persons Responsible for Genocide and Other Serious
Violations of International Humanitarian Law Committed in the Territory of Rwanda
and Rwandan citizens responsible for genocide and other such violations committed
in the territory of neighbouring States, between 1 January 1994 and 31 December
1994 (hereinafter “ICTR”), the International Residual Mechanism for Criminal
Tribunals (hereinafter “the Mechanism™) shall function in accordance with the
provisions of the present Statute,

Article 1: Competence of the Mechanism

1. The Mechanism shall continue the material, territorial, temporal and personal
jurisdiction of the ICTY and the ICTR as set out in Articles 1 to 8 of the ICTY
Statute and Articles 1 to 7 of the ICTR Statute,! as well as the rights and
obligations, of the ICTY and the ICTR, subject to the provisions of the present
Statute.

2. The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute, the persons indicted by the ICTY or the ICTR who
are among the most senior leaders suspected of being most responsible for the
crimes covered by paragraph 1 of this Article, considering the gravity of the crimes
charged and the level of responsibility of the accused.

3. The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute, the persons indicted by the ICTY or the ICTR who
are not among the most senior leaders covered by paragraph 2 of this Article,
provided that the Mechanism may only, in accordance with the provisions of the
present Statute, proceed to try such persons itself after it has exhausted all
reasonable efforts to refer the case as provided in Article 6 of the present Statute.

4. The Mechanism shall have the power to prosecute, in accordance with the
provisions of the present Statute,

(a) any person who knowingly and wilfully interferes or has interfered with
the administration of justice by the Mechanism or the Tribunals, and to hold such
person in contempt; or

(b) a witness who knowingly and wilfully gives or has given false testimony
before the Mechanism or the Tribunals.

I See Articles 1 to 8 ICTY Statute (S/RES/827 (1993) and Annex to S/25704 and Add 17658
(1993)) and Articles 1 to 7 ICTR Statute (Annex to S/RES/955 (1994))

6 10-70608
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Before proceeding to try such persons, the Mechanism shall consider referring the
case to the authorities of a State in accordance with Article 6 of the present Statute,
taking into account the interests of justice and expediency.

5. The Mechanism shall not have the power to issue any new indictments against
persons other than those covered by this Article.

Article 2: Functions of the Mechanism

The Mechanism shall continue the functions of the ICTY and of the ICTR, as set out
in the present Statute (“residual functions”), during the period of its operation.
Article 3: Structure and Seats of the Mechanism

The Mechanism shall have two branches, one branch for the ICTY and one branch
for the ICTR, respectively. The branch for the ICTY shall have its seat in The
Hague. The branch for the ICTR shall have its seat in Arusha.

Article 4: Organization of the Mechanism
The Mechanism shall consist of the following organs:

(a) The Chambers, comprising a Trial Chamber for each branch of the
Mechanism and an Appeals Chamber common to both branches of the Mechanism;

(b) The Prosecutor common to both branches of the Mechanism;

(¢) The Registry, common to both branches of the Mechanism, to provide
administrative services for the Mechanism, including the Chambers and the
Prosecutor.

Article 5: Concurrent Jurisdiction

1.  The Mechanism and national courts shall have concurrent jurisdiction to
prosecute persons covered by Article 1 of this Statute.

2. The Mechanism shall have primacy over national courts in accordance with the
present Statute. At any stage of the procedure involving a person covered by
Article 1 paragraph 2 of this Statute, the Mechanism may formally request national
courts to defer to its competence in accordance with the present Statute and the
Rules of Procedure and Evidence of the Mechanism.

Article 6: Referral of Cases to National Jurisdictions

1. The Mechanism shall have the power, and shall undertake every effort, to refer
cases involving persons covered by paragraph 3 of Article 1 of this Statute to the
authorities of a State in accordance with paragraphs 2 and 3 of this Article. The
Mechanism shall have the power also to refer cases involving persons covered by
paragraph 4 of Article 1 of this Statute.

2. After an indictment has been confirmed and prior to the commencement of
trial, irrespective of whether or not the accused is in the custody of the Mechanism,
the President may designate a Trial Chamber which shall determine whether the case
should be referred to the authorities of a State:

(i)  in whose territory the crime was committed; or

10-70608 7
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Article 20: Protection of Victims and Witnesses

The Mechanism shall provide in its Rules of Procedure and Evidence for the
protection of victims and witnesses in relation to the ICTY, the ICTR, and the
Mechanism. Such protection measures shall include, but shall not be limited to, the
conduct of in camera proceedings and the protection of the victim’s identity.

Article 21: Judgements

1. The Single Judge or Trial Chamber shall pronounce judgements and impose
sentences and penalties on persons covered by Article 1 of this Statute who are
convicted by the Mechanism.

2. All judgements shall be delivered in public and shall be accompanied by a
reasoned opinion in writing. Judgements by a Chamber shall be rendered by a
majority of the judges, to which separate or dissenting opinions may be appended.

Article 22: Penalties

1. The penalty imposed on persons covered by paragraphs 2 and 3 of Article 1 of
this Statute shall be limited to imprisonment. The penalty imposed on persons
covered by paragraph 4 of Article 1 of this Statute shall be a term of imprisonment
not exceeding seven years, or a fine of an amount to be determined in the Rules of
Procedure and Evidence, or both.

2. In determining the terms of imprisonment, the Single Judge or Trial Chamber
shall have recourse to the general practice regarding prison sentences in the courts
of the former Yugoslavia and in those of Rwanda, respectively.

3. In imposing the sentences, the Single Judge or Trial Chamber should take into
account such factors as the gravity of the offence and the individual circumstances
of the convicted person.

4. In addition to imprisonment, the Single Judge or Trial Chamber may order the
return of any property and proceeds acquired by criminal conduct, including by
means of duress, to their rightful owners.

Article 23: Appellate Proceedings

1.  The Appeals Chamber shall hear appeals from convicted persons or from the
Prosecutor on the following grounds:

(a) an error on a question of law invalidating the decision; or

(b) an error of fact which has occasioned a miscarriage of justice.
2. The Appeals Chamber may affirm, reverse or revise the decisions taken by the
Single Judge or Trial Chamber.
Article 24: Review Proceedings

Where a new fact has been discovered which was not known at the time of the
proceedings before the Single Judge, Trial Chamber or the Appeals Chamber of the
ICTY, the ICTR, or the Mechanism and which could have been a decisive factor in
reaching the decision, the convicted person may submit to the Mechanism an
application for review of the judgement. The Prosecutor may submit such an

394
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application within one year from the day that the final judgement was pronounced.
The Chamber shall only review the judgement if after a preliminary examination a
majority of judges of the Chamber agree that the new fact, if proved, could have
been a decisive factor in reaching a decision.

Article 25: Enforcement of Sentences

1. Imprisonment shall be served in a State designated by the Mechanism from a
list of States with which the United Nations has agreements for this purpose. Such
imprisonment shall be in accordance with the applicable law of the State concerned,
subject to the supervision of the Mechanism.

2. The Mechanism shall have the power to supervise the enforcement of
sentences pronounced by the ICTY, the ICTR or the Mechanism, including the
implementation of sentence enforcement agreements entered into by the United
Nations with Member States, and other agreements with international and regional
organizations and other appropriate organisations and bodies.

Article 26: Pardon or Commutation of Sentences

If, pursuant to the applicable law of the State in which the person convicted by the
ICTY, the ICTR, or the Mechanism is imprisoned, he or she is eligible for pardon or
commutation of sentence, the State concerned shall notify the Mechanism
accordingly. There shall only be pardon or commutation of sentence if the President
of the Mechanism so decides on the basis of the interests of justice and the general
principles of law.

Article 27: Management of the Archives

1. Without prejudice to any prior conditions stipulated by, or arrangements with,
the providers of information and documents, the archives of the ICTY, the ICTR and
the Mechanism shall remain the property of the United Nations. These archives shall
be inviolable wherever located pursuant to Section 4 of the Convention on the
Privileges and Immunities of the United Nations of 13 February 1946.

2. The Mechanism shall be responsible for the management, including
preservation and access, of these archives. The archives of the ICTY and the ICTR
shall be co-located with the respective branches of the Mechanism.

3. In managing access to these archives, the Mechanism shall ensure the
continued protection of confidential information, including information concerning
protected witnesses, and information provided on a confidential basis. For this
purpose, the Mechanism shall implement an information security and access regime,
including for the classification and declassification as appropriate of the archives.

Article 28: Cooperation and Judicial Assistance

1. States shall cooperate with the Mechanism in the investigation and prosecution
of persons covered by Article 1 of this Statute.

2. States shall comply without undue delay with any request for assistance or an
order issued by a Single Judge or Trial Chamber in relation to cases involving
persons covered by Article 1 of this Statute, including, but not limited to:

(a) the identification and location of persons;

10-70608 15
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Human Rights Committee

102nd session
Geneva, 11-29 July 2011

General comment No. 34
Article 19: Freedoms of opinion and expression

General remarks

1. This general comment replaces general comment No. 10 (nineteenth session).

2. Freedom of opinion and freedom of expression are indispensable conditions for the
full development of the person. They are essential for any society.' They constitute the
foundation stone for every free and democratic society. The two freedoms are closely
related, with freedom of expression providing the vehicle for the exchange and
development of opinions.

3. Freedom of expression is a necessary condition for the realization of the principles
of transparency and accountability that are, in turn, essential for the promotion and
protection of human rights.

4. Among the other articles that contain guarantees for freedom of opinion and/or
expression, are articles 18, 17, 25 and 27. The freedoms of opinion and expression form a
basis for the full enjoyment of a wide range of other human rights. For instance, freedom of
expression is integral to the enjoyment of the rights to freedom of assembly and association,
and the exercise of the right to vote.

5. Taking account of the specific terms of article 19, paragraph 1, as well as the
relationship of opinion and thought (article 18), a reservation to paragraph 1 would be
incompatible with the object and purpose of the Covenant.? Furthermore, although freedom
of opinion is not listed among those rights that may not be derogated from pursuant to the
provisions of article 4 of the Covenant, it is recalled that, “in those provisions of the
Covenant that are not listed in article 4, paragraph 2, there are elements that in the

See communication No 1173/2003, Benhadj v. Algeria, Views adopted on 20 July 2007; No
628/1995, Park v. Republic of Korea, Views adopted on 5 July 1996

See the Committee’s general comment No 24 (1994) on issues relating to reservations made upon
ratification or accession to the Covenant or the Optional Protocols thereto, or in relation to the
declarations under article 41 of the Covenant, Official Records of the General Assembly, Fiftieth
Session, Supplement No. 40, vol 1(A/50/40 (Vol 1)), annex V

~
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47.  Defamation laws must be crafted with care to ensure that they comply with
paragraph 3, and that they do not serve, in practice, to stifle freedom of expression.'® All
such laws, in particular penal defamation laws, should include such defences as the defence
of truth and they should not be applied with regard to those forms of expression that are
not, of their nature, subject to verification. At least with regard to comments about public
figures, consideration should be given to avoiding penalizing or otherwise rendering
unlawful untrue statements that have been published in error but without malice.'"" In any
event, a public interest in the subject matter of the criticism should be recognized as a
defence. Care should be taken by States parties to avoid excessively punitive measures and
penalties. Where relevant, States parties should place reasonable limits on the requirement
for a defendant to reimburse the expenses of the successful party.'”? States parties should
consider the decriminalization of defamation'” and, in any case, the application of the
criminal law should only be countenanced in the most serious of cases and imprisonment is
never an appropriate penalty. It is impermissible for a State party to indict a person for
criminal defamation but then not to proceed to trial expeditiously — such a practice has a
chilling effect that may unduly restrict the exercise of freedom of expression of the person
concerned and others.'"*

48.  Prohibitions of displays of lack of respect for a religion or other belief system,
including blasphemy laws, are incompatible with the Covenant, except in the specific
circumstances envisaged in article 20, paragraph 2, of the Covenant. Such prohibitions must
also comply with the strict requirements of article 19, paragraph 3, as well as such articles
as 2, 5, 17, 18 and 26. Thus, for instance, it would be impermissible for any such laws to
discriminate in favour of or against one or certain religions or belief systems, or their
adherents over another, or religious believers over non-believers. Nor would it be
permissible for such prohibitions to be used to prevent or punish criticism of religious
leaders or commentary on religious doctrine and tenets of faith.'"

49.  Laws that penalize the expression of opinions about historical facts are incompatible
with the obligations that the Covenant imposes on States parties in relation to the respect for
freedom of opinion and expression.''® The Covenant does not permit general prohibition of
expressions of an erroneous opinion or an incorrect interpretation of past events.
Restrictions on the right of freedom of opinion should never be imposed and, with regard to
freedom of expression, they should not go beyond what is permitted in paragraph 3 or
required under article 20.

The relationship between articles 19 and 20

50.  Articles 19 and 20 are compatible with and complement each other. The acts that are
addressed in article 20 are all subject to restriction pursuant to article 19, paragraph 3. As

Concluding observations on the United Kingdom of Great Britain and Northern Ireland
(CCPR/C/GBR/CO/6)

Ibid

ITbid

Concluding observations on Italy (CCPR/C/ITA/CO/5); concluding observations on the Former
Yugoslav Republic of Macedonia (CCPR/C/MKD/CO/2)

See communication No 909/2000, Kankanamge v. Sri Lanka, Views adopted on 27 July 2004
Concluding observations on the United Kingdom of Great Britain and Northern Ireland-the Crown
Dependencies of Jersey, Guernsey and the Isle of Man (CCPR/C/79/Add 119) See also concluding
observations on Kuwait (CCPR/CO/69/KWT)

So called “memory-laws”, see communication No , No 550/93, Faurisson v. France See also
concluding observations on Hungary (CCPR/C/HUN/CO/5) paragraph 19
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UN GA, Human Rights Council, Annual report of the United Nations High
Commissioner for Human Rights: Addendum: Report of the United Nations
High Commissioner for Human Rights on the expert workshops on the

prohibition of incitement to national, racial or religious hatred, UN Doc.
A/HRC/22/17/Add.4, 11 January 2013

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G13/101/48/pdf/G1310148.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G13/101/49/pdf/G1310149.pdf?OpenElement
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United Nations Amren217/add 4
72X\, General Assembly Distr.: General
\\/{\ p“/) 11 January 2013
=<

Original: English

Human Rights Council

Twenty-second session

Agenda item 2

Annual report of the United Nations High Commissioner
for Human Rights and reports of the Office of the

High Commissioner and the Secretary-General

Annual report of the United Nations High Commissioner for
Human Rights

Addendum

Report of the United Nations High Commissioner for Human Rights on
the expert workshops on the prohibition of incitement to national,
racial or religious hatred” ™

Summary

The Office of the High Commissioner for Human Rights (OHCHR) organized a
series of expert workshops on the prohibition of incitement to national, racial or religious
hatred, in which legislative patterns, judicial practices and policies in this regard were
explored. This report summarizes the results of this initiative. In particular, it provides
details on the wrap-up expert meeting organized in Rabat in October 2012, which brought
together conclusions and recommendations from the expert workshops and resulted in the
adoption by the experts of the Rabat Plan of Action on the prohibition of advocacy of
national, racial or religious hatred that constitutes incitement to discrimination, hostility or
violence, which is included in the annex to this report.

* The summary of the present report is circulated in all official languages. The report, which
., is annexed to the summary, is reproduced in the language of submission only.
Late submission.

GE.13-10148 Please rccyclc@
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29. It was suggested that a high threshold be sought for defining restrictions on freedom
of expression, incitement to hatred, and for the application of article 20 of the International
Covenant on Civil and Political Rights. In order to establish severity as the underlying
consideration of the thresholds, incitement to hatred must refer to the most severe and
deeply felt form of opprobrium. To assess the severity of the hatred, possible elements may
include the cruelty or intent of the statement or harm advocated, the frequency, quantity and
extent of the communication. In this regard, a six-part threshold test was proposed for
expressions considered as criminal offences:

(a) Context: Context is of great importance when assessing whether particular
statements are likely to incite discrimination, hostility or violence against the target group,
and it may have a direct bearing on both intent and/or causation. Analysis of the context
should place the speech act within the social and political context prevalent at the time the
speech was made and disseminated;

(b) Speaker: The speaker’s position or status in the society should be
considered, specifically the individual’s or organization’s standing in the context of the
audience to whom the speech is directed;

() Intent: Article 20 of the International Covenant on Civil and Political Rights
anticipates intent. Negligence and recklessness are not sufficient for an act to be an offence
under article 20 of the Covenant, as this article provides for “advocacy” and “incitement™
rather than the mere distribution or circulation of material. In this regard, it requires the
activation of a triangular relationship between the object and subject of the speech act as
well as the audience.

(d) Content and form: The content of the speech constitutes one of the key foci
of the court’s deliberations and is a critical element of incitement. Content analysis may
include the degree to which the speech was provocative and direct, as well as the form,
style, nature of arguments deployed in the speech or the balance struck between arguments
deployed;

(e) Extent of the speech act: Extent includes such elements as the reach of the
speech act, its public nature, its magnitude and size of its audience. Other elements to
consider include whether the speech is public, what means of dissemination are used, for
example by a single leaflet or broadcast in the mainstream media or via the Internet, the
frequency, the quantity and the extent of the communications, whether the audience had the
means to act on the incitement, whether the statement (or work) is circulated in a restricted
environment or widely accessible to the general public;

€3} Likelihood, including imminence: Incitement, by definition, is an inchoate
crime. The action advocated through incitement speech does not have to be committed for
said speech to amount to a crime. Nevertheless, some degree of risk of harm must be
identified. It means that the courts will have to determine that there was a reasonable
probability that the speech would succeed in inciting actual action against the target group,
recognizing that such causation should be rather direct.

Recommendations

30. National and regional courts should be regularly updated about international
standards and international, regional and comparative jurisprudence relating to incitement
to hatred because when confronted with such cases, courts need to undertake a thorough
analysis based on a well thought through threshold test.

31.  States should ensure the right to a fair and public hearing by a competent,
independent and impartial tribunal established by law.

11
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32.  Due attention should be given to minorities and vulnerable groups by providing
legal and other types of assistance for their members.

33.  States should ensure that persons who have suffered actual harm as a result of
incitement to hatred have a right to an effective remedy, including a civil or non-judicial
remedy for damages.

34.  Criminal sanctions related to unlawful forms of expression should be seen as last
resort measures to be applied only in strictly justifiable situations. Civil sanctions and
remedies should also be considered, including pecuniary and non-pecuniary damages, along
with the right of correction and the right of reply. Administrative sanctions and remedies
should also be considered, including those identified and put in force by various
professional and regulatory bodies.

Policies

Conclusions

35.  While a legal response is important, legislation is only part of a larger toolbox to
respond to the challenges of hate speech. Any related legislation should be complemented
by initiatives from various sectors of society geared towards a plurality of policies,
practices and measures nurturing social consciousness, tolerance and understanding change
and public discussion. This is with a view to creating and strengthening a culture of peace,
tolerance and mutual respect among individuals, public officials and members of the
judiciary, as well as rendering media organizations and religious/community leaders more
ethically aware and socially responsible. States, media and society have a collective
responsibility to ensure that acts of incitement to hatred are spoken out against and acted
upon with the appropriate measures, in accordance with international human rights law.

36. Political and religious leaders should refrain from using messages of intolerance or
expressions which may incite violence, hostility or discrimination; but they also have a
crucial role to play in speaking out firmly and promptly against intolerance, discriminatory
stereotyping and instances of hate speech. It should be made clear that violence can never
be tolerated as a response to incitement to hatred.

37.  To tackle the root causes of intolerance, a much broader set of policy measures is
necessary, for example in the areas of intercultural dialogue — reciprocal knowledge and
interaction —, education on pluralism and diversity, and policies empowering minorities and
indigenous people to exercise their right to freedom of expression.

38.  States have the responsibility to ensure space for minorities to enjoy their
fundamental rights and freedoms, for instance by facilitating registration and functioning of
minority media organizations. States should strengthen the capacities of communities to
access and express a range of views and information and embrace the healthy dialogue and
debate that they can encompass.

39.  Certain regions have a marked preference for a non-legislative approach to
combating incitement to hatred through, in particular, the adoption of public policies and
the establishment of various types of institutions and processes, including truth and
reconciliation commissions. The important work of regional human rights mechanisms,
specialized bodies, a vibrant civil society and independent monitoring institutions is
fundamentally important in all regions of the world. In addition, positive traditional values,
compatible with internationally recognized human rights norms and standards, can also
contribute towards countering incitement to hatred.

40.  The importance of the media and other means of public communication in enabling
free expression and the realization of equality is fundamental. The traditional media
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UN, CERD, General recommendation No. 35: Combating racist hate speech,
UN Doc. CERD/C/GC/35, 26 September 2013

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G13/471/38/pdf/G1347138.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G13/471/39/pdf/G1347139.pdf?OpenElement
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United Nations CERD/cicens
7 ‘\Q\,} International Convention on Distr.: General
R . 26 September 2013
\QA J the Elimination of All Forms

of Racial Discrimination Original: English

Committee on the Elimination of Racial Discrimination
General recommendation No. 35

Combating racist hate speech*

I. Introduction

1. At its eightieth session, the Committee on the Elimination of Racial Discrimination
(the Committee) decided to hold a thematic discussion on racist hate speech during its
eighty-first session. The discussion took place on 28 August 2012 and focused on
understanding the causes and consequences of racist hate speech, and how the resources of
the International Convention on the Elimination of All Forms of Racial Discrimination (the
Convention) may be mobilized to combat it. Participants in the discussion included, in
addition to members of the Committee, representatives from permanent missions to the
United Nations Office in Geneva, national human rights institutions, non-governmental
organizations, academics and interested individuals.

2. Following the discussion, the Committee expressed its intention to work on drafting a
general recommendation to provide guidance on the requirements of the Convention in the
area of racist hate speech in order to assist States parties in discharging their obligations,
including reporting obligations. The present general recommendation is of relevance to all
stakeholders in the fight against racial discrimination, and seeks to contribute to the promotion
of understanding, lasting peace and security among communities, peoples and States.

Approach adopted

3. In drafting the recommendation, the Committee has taken account of its extensive
practice in combating racist hate speech, concern about which has engaged the full span of
procedures under the Convention. The Committee has also underlined the role of racist hate
speech in processes leading to mass violations of human rights and genocide, and in
conflict situations. Key general recommendations of the Committee that address hate
speech include general recommendations No. 7 (1985) relating to the implementation of
article 4;' No. 15 (1993) on article 4, which stressed the compatibility between article 4 and

* Adopted by the Committee at its eighty-third session (12-30 August 2013)
Official Records of the General Assembly, Fortieth Session, Supplement No. 18 (A/40/18), chap VII,
sect B

GE 13-47138 Please rccyclc@
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of the Convention, it “was regarded as central to the struggle against racial
discrimination”,'> an evaluation which has been maintained in Committee practice. Article
4 comprises elements relating to speech and the organizational context for the production of
speech, serves the functions of prevention and deterrence, and provides for sanctions when
deterrence fails. The article also has an expressive function in underlining the international
community’s abhorrence of racist hate speech, understood as a form of other-directed
speech which rejects the core human rights principles of human dignity and equality and

seeks to degrade the standing of individuals and groups in the estimation of society.

11.  In the chapeau and subparagraph (a), regarding “ideas or theories of superiority” or
“racial superiority or hatred” respectively, the term “based on” is employed to characterize
speech impugned by the Convention. The term is understood by the Committee in the
context of article 1 as equivalent to “on the grounds of*"* and in principle holds the same
meaning for article 4. The provisions on dissemination of ideas of racial superiority are a
forthright expression of the preventive function of the Convention and are an important
complement to the provisions on incitement.

12.  The Committee recommends that the criminalization of forms of racist expression
should be reserved for serious cases, to be proven beyond reasonable doubt, while less
serious cases should be addressed by means other than criminal law, taking into account,
inter alia, the nature and extent of the impact on targeted persons and groups. The
application of criminal sanctions should be governed by principles of legality,
proportionality and necessity. "

13.  As article 4 is not self-executing, States parties are required by its terms to adopt
legislation to combat racist hate speech that falls within its scope. In the light of the
provisions of the Convention and the elaboration of its principles in general
recommendation No. 15 and the present recommendation, the Committee recommends that
the States parties declare and effectively sanction as offences punishable by law:

(a)  All dissemination of ideas based on racial or ethnic superiority or hatred, by
whatever means;

(b)  Incitement to hatred, contempt or discrimination against members of a group
on grounds of their race, colour, descent, or national or ethnic origin;

(c)  Threats or incitement to violence against persons or groups on the grounds in
(b) above;

(d)  Expression of insults, ridicule or slander of persons or groups or justification
of hatred, contempt or discrimination on the grounds in (b) above, when it clearly amounts
to incitement to hatred or discrimination;

(e)  Participation in organizations and activities which promote and incite racial
discrimination.

14. The Committee recommends that public denials or attempts to justify crimes of
genocide and crimes against humanity, as defined by international law, should be declared
as offences punishable by law, provided that they clearly constitute incitement to racial

General recommendation No 15, para 1

The latter phrase is employed in the seventh preambular paragraph of the Convention See also
paragraph 1 of general recommendation No 14 (1993) on article 1, paragraph 1, of the Convention
(Official Records of the General Assembly, Forty-eighth Session, Supplement No. 18 (A/48/18), chap
VIIL, sect B)

Human Rights Committee general comment No 34, paras 22- 25; 33-35
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UN GA, 68" Session, Official Records, Sixth Committee, Summary record of
the 15th meeting, 21 October 2013, UN Doc. A/C.6/68/SR.15, 15 January
2014

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N13/524/03/pdf/N1352403.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N13/524/04/pdf/N1352404.pdf?OpenElement
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United Nations Aco68/SR 15

Gellel‘al ASSCmbly Distr.: General
Sixty-eighth session 15 January 2014

Official Records Original: English

Sixth Committee

Summary record of the 15th meeting
Held at Headquarters, New York, on Monday, 21 October 2013, at 10 a m.

Chair: Mr. Kohona (Sri Lanka)

Contents
Agenda item 77: Responsibility of States for internationally wrongful acts

Agenda item 82: Diplomatic protection

This record is subject to correction Corrections should be sent as soon as possible, under the
signature of a member of the delegation concerned, to the Chief of the Documents Control Unit
(srcorrections@un org), and incorporated in a copy of the record

Corrected records will be reissued electronically on the Official Document System of the United E H ry
Nations (http://documents un org/)
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whole the articles were well articulated and balanced
and were a good basis for further work. Since the goal
of the International Law Commission was to promote
the progressive development and codification of
international law, and relevant General Assembly
resolutions had repeatedly drawn the attention of States
to the articles, his delegation supported the idea of
holding an international conference to elaborate a
legally binding convention on responsibility of States
for internationally wrongful acts.

23.  Mr. Gharibi (Islamic Republic of Iran) said that
his country attached high importance to the question of
State responsibility and was of the view that many
provisions of the articles were an expression of
customary international law, in particular articles 41,
48, 50 and 54. They not only reflected existing
international law but were also consistent with a
number of  authoritative  pronouncements  in
international case law, including decisions of the
International Court of Justice, and prevailing doctrine.
The rules on State responsibility were the cornerstone
of the rule of law in international relations; they should
be clear and known to all subjects of international law,
and that was only possible if they were crystallized in a
treaty. Accordingly, his delegation believed that the
time was ripe to convene a diplomatic conference to
adopt a convention on State responsibility. The articles
were the best basis for such a legally binding
instrument.

24. Ms. Tajuddin (Malaysia) recalled that at the
sixty-fifth session of the General Assembly, her
delegation had not been in favour of initiating
negotiations aimed at developing a convention on state
responsibility, because such a move might unravel the
fragile balance in the wording of the articles. It had
also indicated that the articles needed further in-depth
consideration and that, as comprehensive as they might

set out to be, they should only be considered
guidelines.
25. Malaysia remained concerned about draft article

2, which seemed to suggest that fault or wrongful
intent on the part of the State was not required in order
to establish the existence of an internationally
wrongful act. That obligation must be carefully
considered by States. It was also concerned about
article 7, which dealt with the ultra vires acts of State
organs. Introducing such an obligation would require
States to assume the conduct or wrongdoing of an
organ or a person beyond the power given to such

6/9

organ or person by those States. There would be
considerable financial implications for a State found to
be in breach of such an obligation. Given that such
issues required further consultations among States, the
articles should remain in the form of guidelines at the
current juncture.

26. Mr. Aprianto (Indonesia) said that the articles on
State  responsibility would make an important
contribution to strengthening the commitment of States
to the rule of law and would be instrumental in
governing relations between States, in particular with
respect to the peaceful settlement of disputes.
Discussions should continue on whether to convene a
diplomatic conference to elaborate an international
convention on the basis of the articles. Such a
conference would give all States the opportunity to
present their views in a more exhaustive manner and
would enrich the progressive development of
international law.

27. Ms. Cabello de Daboin (Bolivarian Republic of
Venezuela) said that the topic of responsibility of
States for internationally wrongful acts was of primary

importance for preserving international order,
developing relations among States based on respect and
equality, and strengthening the rule of law

internationally. The Committee should decide at the
current session either to adopt a declaration as a first
step towards codification, or to call for the convening
of an international conference to adopt the articles in
treaty form. Nonetheless, the adoption of such a
declaration or the convening of such a conference did
not mean that areas in which countries were not in
agreement could not be further developed at a later
stage.

Agenda item 82: Diplomatic protection (A/68/115
and A//68/115/Add.1)

28. Mr. Leén Gonzalez (Cuba), speaking on behalf
of the Community of Latin American and Caribbean
States (CELAC), said that diplomatic protection was an
important area with a long-standing tradition in
international relations between States. The articles on
diplomatic protection generally reflected the most
frequently recognized State practice on the topic and
were consistent with international customary norms. It
was therefore important to work towards the adoption
of an international convention to permit the
harmonization of State practice and jurisprudence on
the topic. The negotiation of such a convention would

13-52403
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UN, CEDAW, CRC, Joint general recommendation No. 31 of the Committee
on the Elimination of Discrimination against Women/general comment No. 18
of the Committee on the Rights of the Child on harmful practices, UN Doc.
CEDAW/C/GC/31-CRC/C/GC/18, 14 November 2014

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N14/627/78/pdf/N1462778.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N14/627/79/pdf/N1462779.pdf?OpenElement
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United Nations CEDAW c/Gesi-crescicens
Convention on the Elimination Distr.: General
[ of All Forms of Discrimination 14 November 2014
agalnSt Women Original: English

Convention on the Rights of

the Child
Committee on the Elimination of Committee on the Rights of
Discrimination against Women the Child

Joint general recommendation No. 31 of the Committee on
the Elimination of Discrimination against Women/general
comment No. 18 of the Committee on the Rights of the
Child on harmful practices

Contents

I. Introduction
II.  Objective and scope of the joint general recommendation/general comment
III.  Rationale for the joint general recommendation/general comment

IV. Normative content of the Convention on the Elimination of All Forms of Discrimination
against Women and the Convention on the Rights of the Child

V. Criteria for determining harmful practices
VI. Causes, forms and manifestations of harmful practices
A. Female genital mutilation
B. Child and/or forced marriage
C. Polygamy
D. Crimes committed in the name of so-called honour
VII. Holistic framework for addressing harmful practices
A. Data collection and monitoring
B. Legislation and its enforcement
C. Prevention of harmful practices
D. Protective measures and responsive services
VIII. Dissemination and use of the joint general recommendation/general comment and reporting

IX. Treaty ratification or accession and reservations
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marriages (coercing a widow to marry a relative of her deceased husband). In some
contexts, a forced marriage may occur when a rapist is permitted to escape criminal
sanctions by marrying the victim, usually with the consent of her family. Forced
marriages may occur in the context of migration in order to ensure that a girl
marries within the family’s community of origin or to provide extended family
members or others with documents to migrate to and/or live in a particular
destination country. Forced marriages are also increasingly being used by armed
groups during conflict or may be a means for a girl to escape post-conflict
poverty.'0 Forced marriage may also be defined as a marriage in which one of the
parties is not permitted to end or leave it. Forced marriages often result in girls
lacking personal and economic autonomy and attempting to flee or commit self-
immolation or suicide to avoid or escape the marriage.

24. The payment of dowries and bride prices, which varies among practising
communities, may increase the vulnerability of women and girls to violence and to
other harmful practices. The husband or his family members may engage in acts of
physical or psychological violence, including murder, burning and acid attacks, for
failure to fulfil expectations regarding the payment of a dowry or its size. In some
cases, families will agree to the temporary “marriage™ of their daughter in exchange
for financial gains, also referred to as a contractual marriage, which is a form of
trafficking in human beings. States parties to the Optional Protocol to the
Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography have explicit obligations with regard to child and/or forced
marriages that include dowry payments or bride prices because they could constitute
a sale of children as defined in article 2 (a) of the Protocol.'! The Committee on the
Elimination of Discrimination against Women has repeatedly stressed that allowing
marriage to be arranged by such payment or preferment violates the right to freely
choose a spouse and has in its general recommendation No. 29 outlined that such
practice should not be required for a marriage to be valid and that such agreements
should not be recognized by a State party as enforceable.

Polygamy

25. Polygamy is contrary to the dignity of women and girls and infringes on their
human rights and freedoms, including equality and protection within the family.
Polygamy varies across, and within, legal and social contexts and its impact
includes harm to the health of wives, understood as physical, mental and social
well-being, the material harm and deprivation that wives are liable to suffer and
emotional and material harm to children, often with serious consequences for their
welfare.

26. While many States parties have chosen to ban polygamy, it continues to be
practised in some countries, whether legally or illegally. Although throughout
history polygamous family systems have been functional in some agricultural
societies as a way of ensuring larger labour forces for individual families, studies
have shown that polygamy actually often results in increased poverty in the family,
especially in rural areas.

10 Committee on the Elimination of Discrimination against Women general recommendation

No 30, para 62

11 See also art 3 (1)(a)(i)
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27. Both women and girls find themselves in polygamous unions, with evidence
showing that girls are much more likely to be married or betrothed to much older
men, increasing the risk of violence and violations of their rights. The coexistence
of statutory laws with religious, personal status and traditional customary laws and
practices often contributes to the persistence of the practice. In some States parties,
however, polygamy is authorized by civil law. Constitutional and other provisions
that protect the right to culture and religion have also at times been used to justify
laws and practices that allow for polygamous unions.

28. States parties to the Convention on the Elimination of All Forms of
Discrimination against Women have explicit obligations to discourage and prohibit
polygamy because it is contrary to the Convention.'2 The Committee on the
Elimination of Discrimination against Women also contends that polygamy has
significant ramifications for the economic well-being of women and their
children. 13

D. Crimes committed in the name of so-called honour

29. Crimes committed in the name of so-called honour are acts of violence that are
disproportionately, although not exclusively, committed against girls and women
because family members consider that some suspected, perceived or actual
behaviour will bring dishonour to the family or community. Such forms of
behaviour include entering into sexual relations before marriage, refusing to agree
to an arranged marriage, entering into a marriage without parental consent,
committing adultery, seeking divorce, dressing in a way that is viewed as
unacceptable to the community, working outside the home or generally failing to
conform to stereotyped gender roles. Crimes in the name of so-called honour may
also be committed against girls and women because they have been victims of
sexual violence.

30. Such crimes include murder and are frequently committed by a spouse, female
or male relative or a member of the victim’s community. Rather than being viewed
as criminal acts against women, crimes committed in the name of so-called honour
are often sanctioned by the community as a means of preserving and/or restoring the
integrity of its cultural, traditional, customary or religious norms following alleged
transgressions. In some contexts, national legislation or its practical application, or
the absence thereof, allows for the defence of honour to be presented as an
exculpatory or a mitigating circumstance for perpetrators of such crimes, resulting
in reduced sanctions or impunity. In addition, prosecution of cases may be impeded
by unwillingness on the part of individuals with knowledge of the case to provide
corroborating evidence.

12 Committee on the Elimination of Discrimination against Women general recommendations
Nos 21,28 and 29

13 Committee on the Elimination of Discrimination against Women general recommendation
No 29, para 27
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UN, ICCPR, Human Rights Committee, Concluding Observations on the
initial report of Haiti, UN Doc. CCPR/C/HTI/CO/1, 21 November 2014

English version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G14/225/73/pdf/G1422573.pdf?OpenElement

French version available at:

https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G14/225/74/pdf/G1422574.pdf?OpenElement
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. . R . 21 November 2014
XYY Civil and Political Rights English

Original: French

Human Rights Committee

Concluding observations on the initial report of Haiti*

1. The Committee considered the initial report of Haiti (CCPR/C/HTI/1) at its 3102nd
and 3103rd meetings (CCPR/C/SR.3102 and 3103), held on 9 and 10 October 2014. At its
3126th meeting, held on 27 October 2014, it adopted the following concluding observations.

A. Introduction

2. The Committee welcomes the submission of the initial report of Haiti, which was 16
years overdue, and the information presented therein. It appreciates having had the
opportunity to engage in a constructive dialogue with the State party’s high-level delegation
on the measures that the State party has taken since the entry into force of the Covenant to
implement its provisions. The Committee is grateful to the State party for its written replies
(CCPR/C/HTI/Q/1/Add.1) to the Committee’s list of issues (CCPR/C/HTI/Q/1), which
were supplemented by oral responses provided by the delegation during the dialogue and
additional information provided in writing.

B. Positive aspects
3. The Committee welcomes the following legislative and institutional measures taken
by the State party since the entry into force of the Covenant for the State party in 1991:

(a)  The appointment of a Deputy Minister for Human Rights and Extreme
Poverty and the creation of the Interministerial Human Rights Committee;

(b)  The adoption of the Organic Act on the organization and functioning of the
Office of the Ombudsman (Office de la protection du Citoyen); the Office obtained an “A”
rating from the Subcommittee on Accreditation of the International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights in
December 2013;

(¢)  The Paternity, Maternity and Filiation Act, which entered into force in June
2014;

(d)  The Trafficking in Persons Act, promulgated on 4 June 2014;

* Adopted by the Committee at its 112th session (7-31 October 2014).
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out these investigations independently and to routinely maintain statistics on
homicides committed by the forces of law and order and on the unlawful use of
firearms, covering investigations carried out, prosecutions brought, penalties
prescribed and reparation awarded. The Committee encourages the State party to
continue its efforts to provide the forces of law and order with human rights training
in accordance with its obligations under the Covenant and in line with the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials, in order
to reduce the incidence of homicide and serious injury caused by firearms.

Ratification of the Second Optional Protocol to the Covenant

11.  The Committee finds it regrettable that ratification of the Second Optional Protocol
to the Covenant, aiming at the abolition of the death penalty, was recently withdrawn from
the parliament’s agenda without satisfactory explanation (art. 6).

The Committee recommends that the State party consider ratifying the Second
Optional Protocol to the Covenant, aiming at the abolition of the death penalty, as
soon as possible.

Prohibition of torture and cruel, inhuman or degrading treatment

12. The Committee notes that article 293 of the Criminal Code provides penalties for the
physical torture of an arrested or detained person. The Committee regrets to say that such a
definition is not consistent with the Covenant or the Committee’s jurisprudence in this area,
in particular because it includes no reference to psychological torture. With regard to
alleged cases of torture or other ill-treatment, the Committee is concerned about the lack of
action on recommendations made by the General Inspectorate of the National Police and
the lack of systematic information regarding any investigations that have been carried out
and the penalties imposed (arts. 2 and 7).

When drafting the new criminal code which the Government has undertaken to adopt
by the end of 2014, the State party should include a definition of torture that covers all
the elements, including psychological torture, as reflected in the Committee’s general
comment No. 20 on the prohibition of torture, or other cruel, inhuman or degrading
treatment or punishment. It should also ensure that the new criminal code adequately
provides for the prosecution and conviction of perpetrators of such acts, and their
accomplices, in accordance with the seriousness of the offence.

Violence against women

13.  The Committee is concerned about the low level of protection from violence against
women, in particular rape. While noting the progress made in enabling victims of rape to
obtain a medical certificate free of charge, it notes with regret that a medical certificate is
required to initiate criminal proceedings for rape. It further notes that the law criminalizing
such acts and other acts of violence against women has not yet been adopted. The
Committee notes that shelters have been established, although they appear to be few in
number and difficult to reach, especially in rural areas (arts. 2, 3 and 7).

The State party should accelerate the adoption of specific legislation on violence
against women with a view to strengthening the legal framework for protection
against domestic violence, sexual harassment, rape, including marital rape, and other
forms of violence suffered by women. The legislation should also include a provision
stating that a victim’s testimony is sufficient to initiate criminal investigations into an
act of rape. The State party should also take measures to ensure that all women
victims of violence have access to assistance, including legal assistance, and are able to
find refuge in shelters.
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