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Annex 52

Affidavit by Nathaniel Gleicher (Head of Security Policy at Meta 
Platforms, Inc.) (2 November 2022)





I, Nathaniel Gleicher, declare as follows: 

1. I am the Head of Security Policy at Meta Platforms, Inc. (formerly Facebook, Inc.)1, a role
in which I have served since January 2018.  Unless otherwise stated, the following facts are based
on my review of Meta’s business records.

2. Meta works persistently to remove content and identify users that violate our policies on
Facebook and Instagram.  As a part of this commitment, our teams engage in cross-company
efforts to find and stop coordinated inauthentic behavior (“CIB”) on Meta’s platforms.  Meta
considers CIB to be coordinated efforts to manipulate public debate for a strategic goal where fake
accounts are central to the operation.  Meta uses a variety of highly confidential and proprietary
methods and technology to detect CIB on its platforms and has taken down over 150 CIB
campaigns around the world since 2017.2

3. In 2018, Meta conducted an investigation into potential CIB by Facebook accounts related
to the Myanmar military or individuals identified publicly to be in the Myanmar military.  As part
of this investigation, Meta deployed confidential methods and technology to examine various
categories of record information associated with accounts located in Myanmar.

4. After examining record information associated with Facebook Pages known to be overtly
associated with the Myanmar military, Meta discovered overlap in the record information between
some of these Pages and a cluster of Pages with “news” in the Page name that were not overtly
identified as being affiliated with the Myanmar military.  In particular, Meta’s confidential
methods and technology indicated that these identified “news” Pages shared (1) Page
administrators,3 (2) cookies associated with direct access to their Facebook accounts, and (3) IP
addresses from which their Facebook accounts were directly accessed, with some of the identified
Myanmar military Pages involved in this CIB investigation.

5. In 2018, Meta identified in particular some Facebook user accounts that served as Page
administrators for both official Blue Badge4 military Pages or Pages overtly associated with the
Myanmar military, as well as other Pages not overtly associated with the Myanmar military.  A
number of these user accounts that served as Myanmar military Page administrators also shared

1 Meta Platforms, Inc., d/b/a Meta and formerly known as Facebook, Inc., operates several 
platforms, including Facebook and Instagram.  All references to “Meta” in this affidavit refer to 
the company and all references to “Facebook” refer to the platform. 
2 See, e.g., Meta, Coordinated Inauthentic Behavior, https://about.fb.com/news/tag/
coordinated-inauthentic-behavior. 
3 Each Page on Facebook must be associated with at least one Account that serves as an 
administrator for the page.  Among other things, Page administrators may post content on the Page, 
send messages as the Page, and manage other Page roles and settings.  See 
https://www.facebook.com/help/289207354498410. 
4 As used in this affidavit, a “Blue Badge” Page refers to a verified Page or user profile. 
Pages or user profiles are assigned a verified blue badge only after Meta has confirmed based on 
its policies that the Page or user profile is the authentic presence of the public figure or organization 
that it represents.  See https://www.facebook.com/help/1288173394636262. 
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cookies (associated with direct access to their Facebook accounts) with other seemingly non-
military Page administrators, which indicated that those user accounts were likely using shared 
devices and browsers to access directly their Facebook accounts related to activity on overtly 
Myanmar military and non-military Pages.  

6. Meta also identified that the Page administrators for the overtly associated Myanmar
military Pages and the Page administrators for Pages not overtly associated with the military were
using many of the same IP addresses to access their accounts on Facebook and engage in activity
related to these seemingly unrelated Pages.  In particular, Meta noted that a number of the Page
administrators in both of these seemingly distinct clusters registered their accounts from, or had
accessed the Facebook platform from, IP addresses beginning with 203.81.85.__, such as
203.81.85.2 and 203.81.85.11.  Meta further identified that accounts in both seemingly distinct
clusters registered their accounts from, or had accessed the Facebook platform from IP addresses:
203.81.85.66, 203.81.85.72, 203.81.85.114, 203.81.85.115, and 103.83.188.66.  In addition to our
own investigation, Meta records indicate open source reports at the time also confirmed that these
IP addresses are associated with the Myanmar military.

7. Based on this initial and subsequent CIB investigation in 2018, Meta conducted three
removals of suspected Accounts, Pages, and Groups engaged in CIB related to the Myanmar
military in August, October, and December of 2018 and removed additional accounts in August
2018 for human rights reasons.

8. In August 2018, Facebook announced six Facebook Accounts, six Pages, and one
Instagram Account were being removed after the individuals or entities associated with those
Accounts and Pages were categorically banned from Meta on human rights grounds.  Specifically,
Meta concluded that the individuals or entities connected, to varying degrees of confidence, with
those Accounts or Pages had been found by international experts, including the UN Human Rights
Council-authorized Fact-Finding Mission on Myanmar, to have committed or enabled serious
human rights abuses in the country.  Among the Pages removed was the official Page for Senior
General Min Aung Hlaing, commander-in-chief of the Myanmar military.  Several of these overtly
associated Myanmar military Pages banned for human rights reasons shared Page administrators
with the purportedly unaffiliated “news” Pages taken down as a result of CIB at the same time.

9. In August 2018, Meta further removed 12 Accounts and 46 Pages associated with those
Accounts, based on its determination that this network of assets, which Meta linked to the
Myanmar military, were engaged in CIB under Facebook’s then-operative terms that defined CIB.
For example, Meta removed a purportedly independent “news” Page with a Page ID of
262770877158690 (“Oppositeyes”) as part of the network after determining with a high
confidence threshold that the Page was part of the network that was engaging in CIB.  This
determination was based, in part, on the fact that the Page shared Page administrators (including
Okar Ko (100006164342450) and Nanda Aung (100000206858040)) and IP addresses (including
203.81.85.30) with Blue Badge or overtly associated Myanmar military Pages, including Pages for
Senior General Min Aung Hlaing (698627660171725) and Myawady Daily (301875129924077).

10. Between August and October 2018, Meta used its confidential methods and technology to
identify further accounts involved in CIB activity associated with the Myanmar military.  As a
result, Meta removed an additional 10 Accounts and 13 Pages determined to have been engaging

2 of 3

Annex 52



3 of 3

Annex 52





Annex 53

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0019629265 (3 November 2022)





Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 53



Annex 54

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0019915116 (23 November 2022)





Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 54



Annex 55

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0027971404 (20 February 2023)





Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55



Annex 55





Annex 56

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IMM0027993001 (13 March 2023)





Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56



Annex 56





Annex 57

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0027992301 (14 March 2023)





Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57



Annex 57





Annex 58

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement of Shwe Maung, No. IIMM0019629329  

(19 May 2023)





Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58



Annex 58





Annex 59

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0027999848 (4 June 2023)





Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 59



Annex 60

United Nations Independent Investigative Mechanism for Myanmar, 
Witness Statement No. IIMM0027997604 (18 June 2023)





Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 60



Annex 61



Annex not reproduced



Annex 62



Annex not reproduced



Annex 63

Fortify Rights, Second Witness Statement of Mohammadul Hassan 
(18 April 2024)





Annex 63





Annex 64



Annex not reproduced



Annex 65



Annex not reproduced



Annex 66



Annex not reproduced



Annex 67

Second Expert Report of Michael A. Newton (May 2024)





INTERNATIONAL COURT OF JUSTICE 

Second Expert Report of Professor Michael A. Newton 

May 2024 

Annex 67



i 

Table of Contents 

I. Introduction ......................................................................................................................... 1

II. The Distinguishing Features of Counter-Terrorism and Counter-Insurgency 
Operations ........................................................................................................................... 2

III. The Distinguishing Features of Myanmar’s “Clearance Operations” ................................ 5

A. Indiscriminate Attacks on Rohingya Civilians ........................................................6

B. The Tatmadaw’s Massive Violence and Extreme Brutality against the 
Rohingya ..................................................................................................................9

C. The Tatmadaw’s Attacks on Rohingya Children and Infants ................................12

D. The Tatmadaw’s Rape, Mutilation and Murder of Rohingya Women ..................13

IV. Conclusion ........................................................................................................................ 15

Annex 67



1 

I. INTRODUCTION 

1. This Report addresses the central argument raised by Myanmar in its Counter-Memorial: 

that the “clearance operations” conducted by the Tatmadaw in northern Rakhine State during the 

period 2016-2018 were intended to defend Myanmar against “terrorism” perpetrated by the Arakan 

Rohingya Salvation Army (ARSA), and were not intended to destroy the Rohingya people as a 

group, in whole or in part. As explained below, based on my experience as a military officer, 

advisor and scholar studying, analyzing, teaching and applying counter-terrorism doctrine and 

strategy, and counseling the armed forces of various States on counter-terrorism theory and 

practice, it is my conclusion that Myanmar’s “clearance operations” cannot reasonably be 

explained or understood as counter-terrorism operations, since they violated every cardinal 

principal of counter-terrorism strategy and practice – including Myanmar’s own. Instead, the 

“clearance operations” can only be reasonably explained and understood as an organized and 

determined effort by the Tatmadaw to destroy the Rohingya people as a group in Myanmar. 

2. My professional experience in the field of military operations, counter-insurgency, 

counter-terrorism and the laws of war was described in my first Report, dated October 2020. Since 

then, I have been designated as the Lead Technical Expert supporting a Cooperative Agreement 

with the Counterterrorism Bureau of the United States Department of State, pursuant to which I 

have been coordinating legal advice related to the counterterrorism operations of four different 

national jurisdictions on three continents. I have also served as an expert witness in the Australia 

High Court on issues related to counterterrorism and provided technical assistance to national court 

judges in multiple jurisdictions investigating and prosecuting crimes committed by the Islamic 

State of Iraq and the Levant (ISIS or ISIL). On 29 Dec 2023, I was nominated by Canadian 

Ministry of Foreign Affairs and Trade to the Independent International Panel on Arbitrary 

Detention in State-to-State Relations. 

3. In its Counter-Memorial, Myanmar challenges my first Report on the basis that it does not 

“accurately state the facts” of events in Myanmar from 2016-2018.1 It is accurate to say that I have 

1 Counter-Memorial of The Republic of The Union of Myanmar (24 August 2023) (hereafter Myanmar CM), para. 
13.219. 
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2

no direct or personal knowledge of the events that took place in northern Rakhine State during the 

relevant time period. My knowledge of them, at the time of that Report, was based on my diligent 

review of the reports that were prepared by the United Nations, including the UN Fact-Finding 

Mission, the OHCHR, and the Special Rapporteur on the human rights situation in Myanmar, as 

well as reports by NGOs specializing in human rights, and which were submitted to the Court 

along with The Gambia’s Memorial. Since then, I have studiously reviewed Myanmar’s Counter-

Memorial and annexed documents, which have expanded my knowledge of the relevant events 

and inform this Report. These materials have reinforced the conclusion reached in my prior Report 

that the “clearance operations”2 conducted by Myanmar were not carried out as counter-terrorism 

or counter-insurgency operations. They were not designed, aimed or conducted in such a manner 

as to target ARSA insurgents or “terrorists”, as distinguished from the civilian population, but 

rather to target the Rohingya civilian population itself. They reflect an intention not to “defeat” 

ARSA, but to eliminate the Rohingya group, or at least a substantial part of it, regardless of any 

association with ARSA or any other insurgency. The reasons for this conclusion are set out below. 

II. THE DISTINGUISHING FEATURES OF COUNTER-TERRORISM AND 
COUNTER-INSURGENCY OPERATIONS 

4. My initial Report described the well-established characteristics, or indicia, of authentic 

counter-terrorism or counterinsurgency operations. Without replicating that description, it is useful 

here to highlight certain key aspects of counter-terrorism/counter-insurgency doctrine, especially 

because (i) Myanmar does not dispute them in its Counter-Memorial; and (ii) its Rules of 

Engagement, annexed to the Counter-Memorial, largely incorporate them.3

5. Notably, Myanmar likens its “clearance operations” to counter-terrorism operations 

conducted by other States, including some of those referred to in my first Report: “The expression 

‘clearance operations’ is similarly used by the armed forces of, for instance, the United States of 

America, the United Kingdom, Australia, Nigeria, Pakistan, and Yemen, as well as NATO, to refer 

2 See paragraphs 19 to 22 below for discussion regarding the doctrinal inaccuracy of the Myanmar position regarding 
this terminology.  
3 Rules of Engagement for Counter-terrorism Operations against AA and ARSA. Myanmar CM, Vol. V, Annex 152. 
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to operations against insurgents or terrorists.”4 It is thus reasonable to assume that if Myanmar’s 

“clearance operations” in northern Rakhine were actually intended as counter-terrorism or counter-

insurgency operations – that is, operations aimed principally at defeating ARSA or any other group 

of insurgents or “terrorists” – they would be similar in nature to the operations conducted by the 

States to which Myanmar compares itself.  In fact, Myanmar’s “clearance operations” differ 

dramatically in their most critical aspects from generally accepted counter-terrorism/counter-

insurgency (COIN) practice. 

6. First, standard COIN doctrine requires that attacks against an enemy/adversary must be 

strictly constrained based on the reality that such individuals represent only a subset of the overall 

population. COIN therefore applies state power against the insurgency rather than the entire 

civilian population. Because the overriding objective of COIN is the establishment or 

reinforcement of governmental legitimacy, protection of the innocent civilian population is an 

essential component.5 For this reason, COIN doctrine abjures indiscriminate or unconstrained 

application of military power against civilians. U.S. COIN doctrine, for example, explains that 

effective counterinsurgency relies upon using “every opportunity to help the populace and meet 

its needs and expectations.”6 NATO COIN doctrine (derived from an amalgamation of official 

policies from French, United States, United Kingdom and Canadian doctrines) is the same; one of 

its core principles is to “secure the population.”7 These principles are not solely Western norms. 

4 Myanmar CM, para. 1.41. 
5 Letter from General David H. Petraeus, Commanding Officer of Multi-National Force-Iraq, to Multi-National Force-
Iraq (10 May 2007), available at https://humanrightsfirst.org/library/general-petraeus-what-sets-us-apart-from-our-
enemies-is-how-we-behave/. General Petraeus wrote the following to personnel deployed as part of the Multi-National 
Force in the context of the COIN implementation phase of the conflict: 

Our values and the laws governing warfare teach us to respect human dignity, maintain our integrity, 
and do what is right. Adherence to our values distinguishes us from our enemy. This fight depends 
on securing the population, which must understand that we – not our enemies – occupy the moral 
high ground. This strategy has shown results in recent months. Al Qa’ida’s indiscriminate attacks, 
for example, have finally started to turn a substantial proportion of the Iraqi population against it. 

6 U.S. Headquarters Department of The Army, Counterinsurgency, U.S. Army Field Manual No. 3-24, Marine Corps 
Warfighting Publication No. 3-33.5 (15 December 2006), available at https://dml.armywarcollege.edu/wp-
content/uploads/2023/01/FM-3-24-Counterinsurgency-2006.pdf, paras. 5-75. 
7 NATO, Counterinsurgency: A Generic Reference Curriculum (4 September 2017), available at
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2017_09/20170904_1709-counterinsurgency-rc.pdf, p. 21. 
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They are broadly accepted worldwide, including (at least nominally) by Myanmar in its Counter-

Memorial and its Rules of Engagement, which largely incorporate them. 

7. Second, “clearance” in standard COIN doctrine does not refer to or imply military 

operations against or forcible removal of the civilian population. NATO COIN doctrine mirrors 

accepted military practice by recommending a Clear, Hold, Build (CHB) strategy as an essential 

aspect of COIN.8 CHB is a phased planning model predicated on the lessons drawn from a wide 

range of national counterinsurgency experiences:  

CHB encompasses offensive, defensive, stability and enabling 
activities. Clear is a mainly offensive tactical mission task that 
requires the commander to remove enemy forces and eliminate 
organised resistance within an assigned area. This enables the host 
nation to develop the capability to address the insurgency’s root 
cause and eliminate the conditions that allow the insurgency to exist. 
Hold means counterinsurgents ensure that areas that were freed from 
enemy control remain under the control of the counterinsurgents and 
host nation. The objective of the hold phase is to set the conditions 
for the host-nation security apparatus to provide security for the 
population. Hold is mainly a defensive mission. Build is mainly a 
stability mission focused on the capacity of local institutions to 
deliver services, advance the rule of law, and nurture civil society. 
The objective of the build phase is to remove the conditions that 
allow the insurgency to exist, specifically addressing the root 
causes. 

8. As set forth above, the “Clear” phase of CHB is directed solely at the “enemy forces,” not 

the civilian population as a whole or at geographically designated zones, such as entire villages. 

The Hold phase is designed to create the conditions for reinforcing security “for the local 

population.” Targeting the entire population, such as by the destruction of villages and removal of 

civilians from designated areas are plainly inconsistent with this doctrine. The Build phase 

emphasizes the need to succor the local population – not punish or destroy it – in order to eradicate 

8 NATO, Counterinsurgency: A Generic Reference Curriculum (4 September 2017), available at
https://www.nato.int/nato_static_fl2014/assets/pdf/pdf_2017_09/20170904_1709-counterinsurgency-rc.pdf, p. 54 
(emphasis added). 
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the core conditions that fuel the insurgency.9 In COIN doctrine, the concept of “clearance” 

therefore does not contemplate forced removal of the civilian population or its forced flight to 

escape military assault by its own government. Protection of the civilian population is not only a 

legal imperative under international humanitarian law; it is the key to a successful COIN strategy. 

Establishment or reestablishment of governmental control and stability depends on a 

multidimensional effort beyond military neutralization of insurgent or “terrorist” elements; it 

requires, ultimately, winning the hearts and minds of the civilian population. 

9. In sum, securing the civilian population, rather than treating it as a monolithic enemy entity 

that must be destroyed along with the armed insurgents or “terrorists”, is an indispensable first 

principle of generally accepted COIN doctrine. Protection of the civilian population represents the

sina qua non for genuine and successful COIN. Conversely, widespread and indiscriminate attacks 

directed at entire segments of a civilian population are so obviously incompatible with genuine 

COIN that they warrant the inference that the government’s objective is not to defeat an 

insurgency, but to punish or destroy the civilian population in whole or in part.  

III. THE DISTINGUISHING FEATURES OF MYANMAR’S “CLEARANCE 
OPERATIONS” 

10. Myanmar claims that its “clearance operations” were intended to combat and defeat armed 

ARSA insurgents. To be sure, such an insurgency existed, and Myanmar responded to it. But the 

scale and nature of the “clearance operations” – and especially the Tatmadaw’s widespread and 

unprovoked slaughter of thousands of innocent Rohingya civilians unconnected to the insurgents, 

its wholesale destruction of Rohingya villages including many that were devoid of any ARSA 

presence, its burning of homes with entire families locked inside, its mass executions of men and 

boys, its wanton killing of children and infants, and its pervasive sexual violence against women 

including rape, gang rape and sexual mutilation across a wide swathe of northern Rakhine State – 

manifest a different intention that cannot be reconciled with counter-insurgency operations or the 

9 See David Galula, Counterinsurgency Warfare: Theory and Practice (2006), available at 
https://indianstrategicknowledgeonline.com/web/Galula%20David%20-%20Counterinsurgency%20Warfare.pdf, pp. 
13-14 (the “first basic need for an insurgent who aims at more than simply making trouble is an attractive cause 
…With a cause, the insurgent has a formidable, if intangible, asset that he can progressively transform into concrete 
strength.”). 
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Many Rohingya were “randomly” accused of having “links” with ARSA,15 even based on the 

simple fact that the individuals were physically present in a village close to where an ARSA attack 

occurred.16 As one villager from Tula Toli recounted: “The Chairman said if you have bad people 

here, if you do something bad, we will line you up, shoot you and kill you.”17 Another witness from 

Pwint Hpyu Chaung recalled that: “Soldiers said, ‘The Rohingya armed force killed us, so we kill 

you. We’ll vanish all Muslims from Myanmar.’”18

13. Unsurprisingly, the Counter-Memorial fails to describe any affirmative measures taken to 

distinguish innocent civilians from insurgents.  Nor does it recount any measures to warn civilians 

of the impending attacks. Rather than intending to protect the civilian population, the evidence 

indicates that Myanmar’s planning process involved the deliberate targeting of them and the 

expansion of the zone of attack beyond that where insurgents were present.19 Even though the duty 

to warn civilians of an impending attack has been an established principle of international law for 

more than a century and a half,20 nothing in the Counter-Memorial or its Annexes describes efforts 

to warn the Rohingya population of these attacks. This is because they were the targets.

15 Witness Statement No. 007, signed on 6 August 2020, para. 36 (“At night, the military come to our village, they 
arrested people randomly and accused us of having links with the Bangladeshi terrorists and to have Bangladeshi food. 
They arrest our people and take our money. They randomly come to the village to do inquiries.”). MG, Vol. X, Annex 
344. 
16 Witness Statement No. 017, signed on 30 September 2020, para. 15 (“The military did not say anything, but the 
BGP used to come to our village and say that we were there when Ta Na Chauk in Maungdaw township was attacked 
fifteen days before and they arrested people and fined people. They did not say we were part of any organisation, they 
just accused us of going there and being part of the attack.”). MG, Vol. XI, Annex 354. 
17 Witness Statement No. 008, signed on 30 August 2020, para. 12. MG, Vol. X, Annex 345 (emphasis added). See 
also, Witness Statement No. 009, signed on 13 September 2020 (with exhibit), para. 13 (“I recognized our Chairman, 
Aung Kyaw Sin present at the meeting. Later, it was reported to me that the Chairman would have said during the 
meeting that we were ‘bad people’ and had been ‘in company of bad people’.”). MG, Vol. X, Annex 346; Legal Action 
Worldwide, Collated Information from Victims/Witnesses, CK2251, p. 80 (“On 25 August … [m]ilitary officers 
arrested his village chairman and his assistant, as well as some of the community religious leaders, saying that they 
had heard there were bad people in the village. Many of the people arrested were the superiors in the village.”). MG, 
Vol. X, Annex 336.  
18 Fortify Rights, They Gave Them Long Swords (2018), p. 39. MG, Vol. IV, Annex 114. 
19 UN Fact-Finding Mission, Report of the Detailed Findings (2018), paras. 1430-31. MG, Vol. II, Annex 40. 
20 IHL Treaties, Additional Protocol (I) to the Geneva Conventions (8 June 1977), art. 57(2), available at https://ihl-
databases.icrc.org/en/ihl-treaties/api-1977/article-57?activeTab=undefined (adopted with no negative votes and not 
subject to the reservations of any state party to the treaty); ICRC Customary International Law Study, Rule 20, 
available at https://ihl-databases.icrc.org/en/customary-ihl/v1/rule20. 
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defeat of a relatively modest and poorly-armed insurgency: an intention to destroy the Rohingya 

as a group in whole or in substantial part. 

A. Indiscriminate Attacks on Rohingya Civilians 

11. The United Nations Fact Finding Mission (UN FFM) concluded that there “was not the 

least effort” by “[t]he perpetrators” of the “clearance operations” to “make any distinction between 

ARSA fighters and civilians, or to specifically target a military objective or identify and repel an 

immediate threat.”10 Rather, it found that “Everyone was a target and no one was spared: mothers, 

infants, pregnant women, the old and infirmed all fell victim to the ruthless campaign.” Witnesses 

described bullets that were “like rain falling from the sky” as villagers were indiscriminately shot 

by Tatmadaw soldiers as they sought shelter in surrounding fields.11 Médecins Sans Frontiers

found that, 57.5% of all child fatalities under the age of five were the result of violence 

(predominately bullet wounds).12 In effect, all Rohingya civilians were conflated with ARSA and 

treated as targets by the Tatmadaw. 

12. The Counter-Memorial does not refute this. Instead, it seeks to defend the attacks on 

civilians on the ground that the entire civilian population constituted the “support base” for 

ARSA.13 This is an admission that security forces deliberately conflated and then targeted 

Rohingya civilians with ARSA. This was the mindset that permeated the forces that carried out 

the “clearance operations.” As a Rohingya witness recounted, “[v]ery often, the Border Guard 

Police insult us at checkpoints, for instance saying that ‘your kind of people are terrorists.’”14

10 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 1433 (noting that “Everyone was a target 
and no one was spared: mothers, infants, pregnant women, the old and infirmed all fell victim to the ruthless 
campaign.”). MG, Vol. II, Annex 40. 
11 Legal Action Worldwide, Collated Information from Victims/Witnesses, Statement TS0215. MG, Vol. X, Annex 
336. See also, UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 783. MG, Vol. II, Annex 40; 
Amnesty International, “We Will Destroy Everything”: Military Responsibility for Crimes Against Humanity in 
Rakhine State, Myanmar (June 2018). MG, Vol. IV, Annex 112 [hereinafter Amnesty International, “We Will 
Destroy Everything” (2018)].
12 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 942. MG, Vol. II, Annex 40. 
13 Myanmar CM, paras. 13.214, 13.216. 
14 Witness Statement No. 033, signed on 9 October 2020 (with exhibits), para. 13. MG, Vol. XI, Annex 372 (emphasis 
added). 
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simple fact that the individuals were physically present in a village close to where an ARSA attack 

occurred.16 As one villager from Tula Toli recounted: “The Chairman said if you have bad people 

here, if you do something bad, we will line you up, shoot you and kill you.”17 Another witness from 

Pwint Hpyu Chaung recalled that: “Soldiers said, ‘The Rohingya armed force killed us, so we kill 

you. We’ll vanish all Muslims from Myanmar.’”18

13. Unsurprisingly, the Counter-Memorial fails to describe any affirmative measures taken to 

distinguish innocent civilians from insurgents.  Nor does it recount any measures to warn civilians 

of the impending attacks. Rather than intending to protect the civilian population, the evidence 

indicates that Myanmar’s planning process involved the deliberate targeting of them and the 

expansion of the zone of attack beyond that where insurgents were present.19 Even though the duty 

to warn civilians of an impending attack has been an established principle of international law for 

more than a century and a half,20 nothing in the Counter-Memorial or its Annexes describes efforts 

to warn the Rohingya population of these attacks. This is because they were the targets.

15 Witness Statement No. 007, signed on 6 August 2020, para. 36 (“At night, the military come to our village, they 
arrested people randomly and accused us of having links with the Bangladeshi terrorists and to have Bangladeshi food. 
They arrest our people and take our money. They randomly come to the village to do inquiries.”). MG, Vol. X, Annex 
344. 
16 Witness Statement No. 017, signed on 30 September 2020, para. 15 (“The military did not say anything, but the 
BGP used to come to our village and say that we were there when Ta Na Chauk in Maungdaw township was attacked 
fifteen days before and they arrested people and fined people. They did not say we were part of any organisation, they 
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also, Witness Statement No. 009, signed on 13 September 2020 (with exhibit), para. 13 (“I recognized our Chairman, 
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19 UN Fact-Finding Mission, Report of the Detailed Findings (2018), paras. 1430-31. MG, Vol. II, Annex 40. 
20 IHL Treaties, Additional Protocol (I) to the Geneva Conventions (8 June 1977), art. 57(2), available at https://ihl-
databases.icrc.org/en/ihl-treaties/api-1977/article-57?activeTab=undefined (adopted with no negative votes and not 
subject to the reservations of any state party to the treaty); ICRC Customary International Law Study, Rule 20, 
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14. Only Rohingya civilians, and no others, were attacked. Members of other national, ethnic 

or religious groups living in the same or nearby villages were not attacked. While Tatmadaw forces 

destroyed Rohingya villages, adjacent Rakhine villages remained unscathed. The UN FFM 

documented 22 locations where the two communities lived in close proximity to one another, and 

the Tatmadaw destroyed only the Rohingya areas, sparing those inhabited by the Rakhine.21 While 

Inn Din was completely destroyed, the ethnic Rakhine village in close proximity suffered no 

damage.22 Objective satellite imagery demonstrates that in other villages, such as Zay Di Pyin, in 

Rathedaung Township, the Tatmadaw burned only the portion populated by ethnic Rohingya.23

15. The Annexes to the Counter-Memorial document the fact that Tatmadaw operations were 

not random acts of spontaneous and uncoordinated violence conducted by renegade commanders 

or undisciplined outliers. Among numerous other telltale signs of the operational intent, Tatmadaw 

commanders provided no grid coordinates to secure safe zones. Instead, they permitted soldiers to 

kill escaping Rohingya – including women, children, the elderly and the infirm - without any 

countermanding orders. No one was safe. Commanders on the scene were certainly aware, but 

there was no meaningful effort to prevent such actions and no accountability for them. There is no 

conceivable basis under genuine COIN doctrine for such deliberate targeting of the civilian 

population. 

16. These attacks on the Rohingya did not suddenly appear out of nowhere, but were preceded 

by years of pervasive discrimination, dehumanization and the dissemination of hatred against 

them, accompanied by promises from Tatmadaw leaders that the problem of the “Bengali” 

population – whom they referred to as “human fleas” who were “sucking our blood”24 – would 

soon be finally resolved. There is extensive literature related to the pattern of socio-cultural scene 

setting that either precedes or predictably accompanies attacks on despised racial, ethnic, national 

21 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 972. 
22 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 972 (showing the destruction of Inn Din 
nearby the undamaged village of ethnic Rakhine). 
23 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 974; United Nations Institute for Training 
and Research, Affected settlements in Buthidaung, Maungdaw and Rathedaung Townships of Rakhine State in 
Myanmar (18 October 2018). MG, Vol. III, Annex 70. 
24 This rhetoric of othering echoes the pattern of political communications that accompanied the genocides during 
World War II, the Balkans, and in Rwanda. Memorial of The Gambia (23 October 2020), paras. 7.36, 7.38-7.39.  
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or religious groups. Myanmar’s concerted social and cultural campaign to denigrate, isolate and 

render defenseless the Rohingya in the years prior to the “clearance operations” fits this pattern 

and demonstrates why the Rohingya alone were singled out for attack. 

17. Against this backdrop, Myanmar’s proposition in the Counter-Memorial that “counter-

terrorism operations were directly responsive to the threat posed by ARSA and its supporters, and 

Rules of Engagement were disseminated to ensure proportionate use of force” is simply not 

credible.25 The evidence in the UN FFM reports – as confirmed by a number of the Tatmadaw’s 

“field reports” annexed to the Counter-Memorial -- is to the contrary. It demonstrates that the Rules 

of Engagement were routinely ignored in practice, both by the Tatmadaw commanders in charge 

of the “clearance operations” and the troops who carried them out against the innocent Rohingya 

civilian population. 

18. Accordingly, what the Rules of Engagement demonstrate is that Myanmar understood and 

accepted standard COIN doctrine during the entire period that it was ignoring them in practice -- 

by deliberately attacking and destroying the very civilian population whose protection was 

mandated by that doctrine. These attacks were not based on legitimate COIN objectives. It can 

only be reasonably concluded that the defining feature of the Tatmadaw’s “clearance operations” 

was the deliberate refusal to distinguish innocent civilians from insurgents in order to attack those 

civilians and carry out a long-desired destruction of the Rohingya population.26

B. The Tatmadaw’s Massive Violence and Extreme Brutality against the 
Rohingya 

19. The nature and extent of Myanmar’s attacks on the Rohingya civilian population are also 

inconsistent with any reasonable conclusion that the “clearance operations” were a genuine COIN 

exercise. Any deliberate attacks on innocent civilians are inconsistent with genuine COIN. But 

when the violence is as brutal, extensive and destructive as it was against the Rohingya, it is only 

25 Myanmar CM, para. 1.16. 
26 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 1169. MG, Vol. II, Annex 40. 
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reasonable to conclude that the perpetrators had another objective, specifically the destruction of 

the group. 

20. The nature and extent of the Tatmadaw’s “clearance operations” are well documented by 

available evidence. Satellite imagery analyzed by the Operational Satellite Applications 

Programme of the UN Institute for Training and Research demonstrates that at least 178 Rohingya 

villages were destroyed while another 214 were partially destroyed by fire.27 This represents the 

destruction of approximately 40 per cent of villages in northern Rakhine State.28 The UN FFM 

further documented the sustained and widespread campaign of violence aimed at Rohingya 

villages within the townships of Maungdaw, Buthidaung and Rathedaung; and it identified 

“approximately 37,700 individual structures [that] were destroyed.”29 The Tatmadaw also 

obliterated “markets, religious schools (madrassas) and mosques”.30 To state the obvious: none of 

these actions constitutes genuine COIN, much less an operation directed at armed insurgents.

21. Even more revealing of the Tatmadaw’s objectives than the destruction of villages, homes 

and other civilian structures was the massive violence on Rohingya civilians themselves. Survey 

data collected from Rohingya refugees sheltering in Bangladesh shows that “the vast majority” of 

respondents personally “experienced or directly witnessed extreme violence”. One-in-five 

witnessed a “mass-casualty event of killings or injuries (either in their villages or as they fled) with 

more than 100 victims”.31 The FFM also documented “detailed accounts” of “corroborated mass 

killings” in which “hundreds, of men, women and children were killed” in “targeted attacks”.32

Emblematic of this brutality was the “clearance operation” in and around Myin Hlut, which lasted 

“several days”.33 The FFM corroborates that “[a]n initial ‘clearance operation’ in the village started 

27 United Nations Institute for Training and Research, Affected settlements in Buthidaung, Maungdaw and Rathedaung 
Townships of Rakhine State in Myanmar (18 October 2018). MG, Vol. III, Annex 70. 
28 Ibid. UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 960. 
29 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 960.
30 Ibid., para. 960. 
31 US Department of State, Documentation of Atrocities in Northern Rakhine State (August 2018), p. 1. MG, Vol. VII, 
Annex 194.
32 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 892. MG, Vol. II, Annex 40. 
33 Myanmar CM, paras. 9.32-9.33. 
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in the early morning of 25 August, with Tatmadaw soldiers and members of the BGP entering 

from the west and firing weapons at people fleeing and burning properties.”34 The Tatmadaw 

burned Rohingya houses, killed people by cutting their throats with knives, and pushed infants and 

young children into burning houses.35 Myanmar’s own records show that the ARSA “terrorists” 

had already retreated, and no further engagement was required. Despite this, Tatmadaw forces 

continued to burn houses, shoot civilians, and rape women and girls.36 Satellite imagery 

corroborates that the Rohingya hamlets of Myin Hlut village tract were burned to the ground.37

22. Mass executions of civilian men and boys took place in a variety of locations. Some were 

killed at close range with their hands bound, while others were shot after being forced to lie on the 

ground.38 Despite the reports that there were no ARSA attacks at Inn Din, Myanmar admitted that 

the Tatmadaw executed ten men on September 1, 2017 during “clearance operations” that took 

place there.39 Satellite imagery analysis conducted by the UN FFM also shows that all Rohingya 

homes and buildings were burned down during the clearance operations and, together with “trees 

and other vegetation, … bulldozed and cleared” by 16 February 2018.40 Bulldozing Rohingya 

villages after their destruction demonstrates a particularly focused effort to erase the Rohingya 

identity as such in whole or in part. There is no conceivable basis for these actions based on 

military necessity.  

34 UN Fact-Finding Mission, Report of the Detailed Findings (2018), paras. 857-858. MG, Vol. II, Annex 40. 
35 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 858. MG, Vol. II, Annex 40; The Gambia’s 
Memorial, para. 8.66 (citing and quoting UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 
910) (“Multiple accounts were received of people, including babies and children, being pushed or thrown into burning 
houses by soldiers. One interviewee reported seeing two young children, six or seven years old, running out of a 
burning house, only to be pushed back in by soldiers during the operation in Myin Hlut, Maungdaw Township.”). MG, 
Vol. II, Annex 40. 
36 UN Fact-Finding Mission, Report of the Detailed Findings (2018), paras. 860-862. MG, Vol. II, Annex 40. 
37 Ibid., para. 863. 
38 PILPG, Documenting Atrocity Crimes Committed Against the Rohingya (2018), p. 42. MG, Vol. IV, Annex 121; 
International State Crime Initiative, Genocide Achieved, Genocide Continues: Myanmar’s Annihilation of the 
Rohingya (2018) (describing soldiers firing on men and boys indiscriminately and slitting the throats of survivors 
before mutilating the decedents). MG, Vol. IV, Annex 109.
39 Myanmar CM, para. 9.62. 
40 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 879. MG, Vol. II, Annex 40.  
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C. The Tatmadaw’s Attacks on Rohingya Children and Infants 

23. Rohingya men and boys were not the only targets of the Tatmadaw’s extreme brutality. 

Rohingya children and infants were also viciously killed by the Tatmadaw during the “clearance 

operations.” The U.S. Department of State has disclosed eyewitness accounts of “soldiers or 

police” who “grab[bed] infants out of their mother’s arms to kill them” and “physically brutaliz[ed] 

young children by stomping on them, beating them or throwing infants on the ground.”41 The UN 

FFM also found that the Tatmadaw “wrenched [babies] from their mothers’ arms and thr[ew them] 

to the ground, others were thrown into fires and burned alive.”42 Witnesses saw the Tatmadaw 

grab children, some as young as four, as they were running, and throw them into burning houses.43

When a Rohingya mother tried to wrestle her son away from a soldier, he stabbed the child and 

“took him by the legs and threw him, still alive, into the flames of a nearby burning house.”44 In 

villages alongside a river, babies were thrown into the river by security forces and intentionally 

drowned. In Maung Gyi Taung, in Buthidaung Township, a woman described seeing “soldiers 

throwing a number of infants and babies, taken from their mothers, into the river.”45 A witness 

from Kha Maung Seik, in Maungdaw Township, recounted how, after “their parents were killed”, 

soldiers “threw the children in the river.… Even the newborns and the ones who could barely walk, 

they threw them in the river”.46 A witness told the UN FFM that at Min Gyi, the “soldiers took 

infants from their mothers’ laps and threw them into the river”. Many children’s bodies were seen 

“floating away”.47 Other children “were shot” or “thrown onto a fire.”48 In Chut Pyin, the UN FFM 

41 US Department of State, Documentation of Atrocities in Northern Rakhine State (August 2018), p. 12. MG, Vol. 
VII, Annex 194. 
42 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 789. MG, Vol. II, Annex 40.  
43 Legal Action Worldwide, Collated Information from Victims/Witnesses, Statement TS0523, p. 53. MG, Vol. X, 
Annex 336. 
44 Ibid., Statement CK0206. See also “Myanmar’s Killing Fields”, Transcript, Frontline (8 May 2018), PDF p. 497. 
MG, Vol. V, Annex 139. 
45 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 996. MG, Vol. II, Annex 40. 
46 Fortify Rights, They Gave Them Long Swords (2018), p. 67. MG, Vol. IV, Annex 114.
47 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 770. 
48 Ibid. 
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estimates that 127 children aged five or under were killed during the “clearance operation,” among 

the more than 358 Rohingya who were killed there.49

24. The abhorrent attacks on children and infants in multiple Rohingya villages dispel any 

notion that the objective of the “clearance operations” was genuine COIN — they are, in fact, the 

complete antithesis of it — or that they were carried out for the purpose of combatting insurgency 

or “terrorism”. If there was “terror” in northern Rakhine State, it was perpetrated by the Tatmadaw 

against innocent Rohingya civilians, including children and infants, whom the soldiers made 

special efforts to eliminate – by burning, by drowning, by stomping, by stabbing and by shooting. 

Such extreme violence against children can only be reasonably associated with an intention to 

destroy the group to which they belong. 

D. The Tatmadaw’s Rape, Mutilation and Murder of Rohingya Women 

25. Sexual violence against the women of a particular racial, ethnic, national or religious group 

is widely recognized as an indicator of genocidal intent. It is most definitely not a component of 

genuine COIN, or indicative of an effort to combat insurgency or terrorism. The fact that it was 

widely employed by the Tatmadaw against Rohingya women and girls during the “clearance 

operations” constitutes compelling evidence about the objective of those operations. The UN 

FFM’s investigation determined that “[r]ape and other sexual and gender-based violence”, 

sexually humiliating acts, sexual slavery and sexual mutilations, were “perpetrated on a massive 

scale.”50 In Kyet Yoe Pyin, in Maungdaw Township, a large group of Tatmadaw who arrived in a 

military truck “went house-to-house” raping the women.51 According to a UN OHCHR report, the 

Tatmadaw raped and gang raped pregnant women, including a woman in her ninth month of 

pregnancy.52 Another woman in her eighth month of pregnancy lost her baby after soldiers beat 

and raped her “nine times, both anally and vaginally”.”53 One victim was raped 40 days after giving 

49 Ibid., paras. 796-797. 
50 Ibid., para. 920.  
51 Ibid., para. 1092.  
52 UN OHCHR, Flash Report (2017), p. 21. MG, Vol. II, Annex 30. 
53 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 921. MG, Vol. II, Annex 40. 
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birth. As her baby was crying, a soldier “cut off the woman’s breast and gave it to the child”.54 In 

Min Gyi, the UN FFM reported that after raping the women, the Tatmadaw locked them inside 

houses and set them on fire.55

26. There is no doubt that the women were targeted for rape because they were Rohingya. In 

one case, a woman who was gang raped together with her sister was told by the soldiers: “We are 

going to kill you this way, by raping. We are going to kill Rohingya. We will rape you. This is not 

your country.”56 Another woman from Kha Maung Seik, Maungdaw Township, reported a soldier 

calling her a “Kalar”, a derogatory term for Rohingya, and telling her “[w]e will rape you and kill 

you.”57

27. The UN FFM documented that gang rape of women and girls was a hallmark of the 

Tatmadaw’s “clearance operations”, and that there was a “notable pattern” of rapes with “multiple 

perpetrators and multiple victims.”58 The Tatmadaw was not content to simply harm Rohingya 

women and girls in the most painful way, both physically and psychologically, but they 

compounded the cruelty by deliberate humiliation aimed at destroying the identity and values of 

the Rohingya victims. At Laung Don, in Maungdaw Township, the Tatmadaw gathered 10 women 

together and gang-raped them in a mosque.59 The UN FFM concluded that sexual violence was 

“commonly perpetrated in open public spaces”, with some victims “raped in front of their entire 

village.”60 In Myaw Taung, for example, the Tatmadaw forced elderly parents to watch their two 

teenage daughters being gang raped by eight soldiers. A woman from Inn Din recounted to the UN 

54 Legal Action Worldwide, Collated Information from Victims/Witnesses, Statement CK0545. MG, Vol. X, Annex 
336. See also “Myanmar’s Killing Fields”, Transcript, Frontline (8 May 2018), PDF p. 496. MG, Vol. V, Annex 139. 
55 HRW, Massacre by the River (2017), pp. 24-25. MG, Vol. IV, Annex 107.  
56 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 1378. MG, Vol. II, Annex 40.  
57 Ibid., para. 932.  
58 Ibid., para. 921. 
59 Amnesty International, “We Will Destroy Everything” (2018), p. 93. MG, Vol. IV, Annex 112. See also
International State Crime Initiative, Genocide Achieved, Genocide Continues: Myanmar’s Annihilation of the 
Rohingya (2018), p. 56. MG, Vol. IV, Annex 109; Amnesty International, “We Are At Breaking Point” (2016), p. 25. 
MG, Vol. IV, Annex 97.
60 PILPG, Documenting Atrocity Crimes Committed Against the Rohingya (2018), p. 37. MG, Vol. IV, Annex 121.
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FFM how she was forced to witness her daughter being raped by 10 men as her legs were tied to 

doors, after which her throat was slit and her house was set on fire.61

28. In the Counter-Memorial, Myanmar is silent on the Tatmadaw’s widespread sexual 

violence against Rohingya women and girls during the “clearance operations.” It offers no defense 

or explanation for this reprehensible, cruel and destructive behavior by its armed forces. Even 

Myanmar does not deign to characterize it as counter-terrorism or counter-insurgency. This is not 

a question of a few isolated incidents of undisciplined soldiers running amok. These are groups of 

soldiers, including officers, carrying out the same inhumane actions in multiple villages during the 

same operations with the intent to destroy the Rohingya people by destroying the capacity of their 

women and girls to procreate. This is the only reasonable conclusion that can be drawn from such 

a vile pattern of conduct. 

IV. Conclusion 

29. Protection of the civilian population rather than its punishment is the core element of 

COIN. Indiscriminate use of force against the civilian population is contrary to genuine COIN 

doctrine and practice. In Myanmar, the evidence shows that the Tatmadaw’s “clearance 

operations” in northern Rakhine state consisted mainly of indiscriminate killing of unarmed and 

innocent Rohingya civilians; slaughtering of children and infants; and raping and mutilating of 

women; burning and subsequent bulldozing of Rohingya homes. These actions are the polar 

opposite of authentic COIN and render impossible any reasonable conclusion that this was their 

intended purpose.  

30. The Counter-Memorial and its accompanying Annexes do not dispel the reality that the 

Tatmadaw’s operations were, in the main, intentionally directed against the Rohingya civilian 

population. They followed decades of discrimination, dehumanization and demonization directed 

against the Rohingya on the basis of their ethnic and religious identity, indicating a desire on the 

part of Myanmar’s leadership to be rid of them. The only reasonable conclusion from the evidence 

61 UN Fact-Finding Mission, Report of the Detailed Findings (2018), para. 928. MG, Vol. II, Annex 40. 
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is that the “clearance operations” were conceived, coordinated, and conducted with the intention 

of destroying the Rohingya population on the basis of their ethnic and religious identity. 

31. This does not deny that the Tatmadaw at times might also have been motivated by a desire 

to eliminate ARSA insurgents. Technically, as the official armed forces of Myanmar, that should 

have been their primary mission, and it is not unreasonable to conclude that they had more than 

one motivation. Genuine COIN would of course include military actions specifically aimed at 

countering those insurgents, and there is evidence that some of the Tatmadaw’s forces engaged 

directly with them. But the actions described in the UN Fact Finding Mission’s reports, and other 

independent and reliable studies – some of which I have highlighted here – bear no resemblance 

to genuine COIN operations, as Myanmar itself understands them, or to what is required to defeat 

insurgents or “terrorists”. Instead, these actions serve as proof or the existence of a different motive 

for Myanmar’s “clearance operations”, which, given the nature and extent of the actions, can only 

reasonably be the destruction of the Rohingya people, in whole or in part. 

32. Writing in 1758,62 the eminent scholar Emer Vattel noted that:  

Pretexts are at least a homage which unjust men pay to justice. He 
who screens himself with them sh[o]ws that he still retains some 
sense of shame. He does not openly trample on what is most sacred 
in human society; he tacitly acknowledges that a flagrant injustice 
merits the indignation of all mankind.  

33. Vattel’s insightful words constitute an appropriate response to Myanmar’s effort, in the 

Counter-Memorial, to portray the objective of the Tatmadaw’s “clearance operations” purely as 

counter-insurgency or counter-terrorism. It is pretext to “screen” a “flagrant injustice”: the 

deliberate destruction of the Rohingya group. 

62 Emer de Vattel, The Law of Nations (first published 1758, Béla Kapossy and Richard Whatmore (eds) Liberty Fund 
2008), p. 487, available at https://oll.libertyfund.org/titles/whatmore-the-law-of-nations-lf-ed. 
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The whole respectfully submitted: 

Michael A. Newton 
Professor of the Practice of Law 
Professor of the Practice of Political Science 
Vanderbilt University Law School 
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Statement of Jason Motlagh (Independent Journalist) (14 May 2024)





STATEMENT OF JASON MOTLAGH, INDEPENDENT JOURNALIST

1. My name is Jason Motlagh. I am a citizen of the United States and a resident of

Todos Santos, Mexico.

2. I have worked as a journalist for over 17 years. Since 2011, I have reported from

around Myanmar and Southeast Asia on issues related to war, refugees and transnational crime.

3. I began reporting on the Rohingya situation in Rakhine (Arakan) State in 2013 for

The Washington Post and Time magazine.

4. In February, 2018, I was introduced to an individual named Mr. Nazmul Islam, a

Rakhine man who had fled to the refugee camps in Bangladesh.

5. I interviewed Mr. Nazmul Islam on February 28, 2018 in the refugee camps. The

interview lasted approximately 2 hours and was video recorded.

6. Translations were provided by Myanmar native Cape Diamond.

7. I was contacted by a representative of The Gambia’s legal team regarding the

video recording of my interview with Mr. Nazmul Islam. I provided them with a copy of the

video interview as well as the translated transcript of the interview, and I gave them my consent

and permission to use that material in The Gambia’s case against Myanmar.

8. I affirm that the copies of the video and transcript that I gave them is a true and

accurate video and transcript of my interview with Mr. Nazmul Islam.

9. On August 10, 2018, the trusted contact who had first introduced me to Mr.

Nazmul Islam informed me that he passed away in the refugee camps in Cox’s Bazar.

I, Jason Motlagh, make this statement voluntarily and affirm that its contents are true and
accurate.

Signed:

Date: 5/14/2024
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Fortify Rights, Witness Statement of Matthew F. Smith  
(Chief Executive Officer of Fortify Rights)  

(15 May 2024)
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STATEMENT OF MATTHEW F. SMITH, CHIEF EXECUTIVE OFFICER OF 
FORTIFY RIGHTS 

Personal Background  

1. My name is Matthew Francis Smith. I am a citizen of the United States of America.  

2. I have lived and worked in Southeast Asia for nearly 20 years, from 2005 to the present, 
conducting human rights work for the entirety of that time. I hold an M.A. from 
Columbia University in human rights studies and religion and a B.A. from Le Moyne 
College in Political Science and Philosophy. 

3. In the nearly 20 years I have lived in Southeast Asia, I spent several years based on or 
near the Thailand-Myanmar border, and I have traveled extensively throughout Myanmar, 
including in several of its active armed conflict zones and sites where mass atrocity 
crimes occurred with impunity. 

4. I am a co-founder and Chief Executive Officer of Fortify Rights, which was established 
during an initial meeting of Board of Directors in Geneva, Switzerland, in 2012 before 
officially beginning its work in 2013. 

5. In 2014, I was awarded an Echoing Green fellowship for social entrepreneurship, which 
supported the founding of Fortify Rights. 

6. Since 2005, I have researched and contributed to numerous human rights reports for 
publication at Fortify Rights and previously for Human Rights Watch and EarthRights 
International. I have also written scores of articles for publication on human rights in 
Myanmar in local, national, and international media outlets, including the Wall Street 
Journal, the New York Times, the Washington Post, TIME magazine, and others. I have 
regularly appeared on international news media (print, TV, radio), including CNN, Al 
Jazeera, and other media outlets, commenting on breaking news as well as the human 
rights situation in Myanmar, including the Rohingya genocide.  

7. From September 2019 to December 2020, I was a Fellow at the Carr Center for Human 
Rights Policy at Harvard University.  

8. Before founding Fortify Rights, I was a full-time consultant/researcher at Human Rights 
Watch from 2011 to 2013. During that time, I worked extensively in Myanmar, including 
in Rakhine State, where the Rohingya faced mass atrocity crimes. I also worked 
extensively in Yangon Region and Kachin State, where armed conflict resumed in 2011 
after a 17-year hiatus, and in Yunnan Province, China, where ethnic Kachin and ethnic 
Shan survivors of war crimes in Myanmar had fled.  
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9. I worked at EarthRights International (ERI) from 2005 to 2010, where I was the Project 
Coordinator for the organization’s “Burma Project,” then, for one year—2011—I worked 
as a Senior Consultant to the organization. ERI is a non-profit organization working at the 
nexus of human rights and the environment. While working with ERI, I was based in 
northern Thailand, working with individuals and communities in neighboring Myanmar 
(Burma). I conducted research and human rights documentation, collecting eyewitness 
and survivor testimony of human rights violations in Myanmar.  

10. Before working at ERI, I worked with Kerry Kennedy, President of Robert F. Kennedy 
Human Rights, from her office in New York State, USA.  

Fortify Rights  

11. Fortify Rights is a non-governmental, non-profit human rights organization based in 
Southeast Asia and registered as an association in Geneva, Switzerland and as a 501(c)3 
the United States.  

12. Fortify Rights is working in South and Southeast Asia and Ukraine to ensure human 
rights for all by investigating human rights violations, engaging people with power on 
solutions, and strengthening the work of human rights defenders and communities 
affected by violations. We collect evidence-based research on human rights violations and 
use this evidence to write reports, produce films, and create other materials for 
publication. We meet with and engage senior U.N. and government officials, including 
heads of state and former heads of state. We provide technical support and train human 
rights defenders, including in research and documentation; we convene human rights 
defenders to exchange information and coordinate strategies on specific issues; we help 
human rights defenders access people with power to directly advocate for change on the 
local, national, and international levels; and we work with at-risk human rights defenders 
to mitigate and address threats to their personal security due to their human rights work.   

13. Fortify Rights works primarily in Myanmar, Thailand, Bangladesh, Malaysia, and 
Ukraine. At the time of writing, we employ 29 full-time staff, most of whom come from 
countries where we work. Our Myanmar team includes people of Rohingya, Burman, and 
Kachin ethnicities. Overall, our team comprises women and men who are professional 
human rights workers, speak upwards of a dozen languages, and hail from nine countries, 
including Myanmar.  

14. Our Board of Directors comprises two people from Myanmar, including Nickey 
Diamond, an ethnic Burman. Other members include Saman Zarifi, the Executive 
Director of the Nobel-Prize winning organization Physicians for Human Rights, Sanjula 
Weerasinghe, Amanda Sim, Brian Schmidt, Mona Fetouh, Amy Smith, and myself. The 
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Fortify Rights Advisory Board comprises six members, including Kerry Kennedy, 
President of Robert F. Kennedy Human Rights; Tomás Ojea Quintana, U.N. Special 
Rapporteur on the situation of human rights in North Korea and former U.N. Special 
Rapporteur on the situation of human rights in Myanmar; Tyler Giannini, Director of the 
International Human Rights Clinic at Harvard Law School; Phil Robertson, Human 
Rights Watch Deputy Director of Asia; Pilkyu Hwang, Executive Director at Gonggam 
Human Rights Law Foundation; and Thomas Sadoski, acclaimed activist and actor in 
film, television, and theater. 

15. Fortify Rights is funded primarily through grants from private foundations. The 
organization has also accepted relatively small amounts of funding from the governments 
of The Netherlands, the United Kingdom, Canada, and Switzerland. 

16. Fortify Rights is regarded as a leader in independently documenting and exposing human 
rights violations against the Rohingya while pressing for solutions. However, in 
Myanmar, we have also researched and documented human rights violations in ongoing 
wars in ethnic states, including war crimes and crimes against humanity. We have 
documented violent crackdowns on student activists, unlawful restrictions on freedom of 
expression and peaceful assembly, violations of the right to privacy, unjust laws, arbitrary 
detention, discrimination, and other human rights violations affecting numerous 
communities and populations in Myanmar. 

17. Fortify Rights has won awards for our work. In 2022, the President of Taiwan Tsai Ing-
Wen and the Taiwan Foundation for Democracy awarded Fortify Rights the Asia 
Democracy and Human Rights Award for our “meticulous” human rights investigations 
and “prominent impact” in Southeast Asia. In 2020, we received a Shorty Award for 
promoting photography among young Rohingya refugees from Myanmar in refugee 
camps in Bangladesh. In May 2018, I was honored to receive the Roger E. Joseph Prize 
in New York City on behalf of Fortify Rights in recognition of the organization’s work to 
protect survivors of mass atrocity crimes and hold perpetrators accountable. The award is 
given annually by the Joseph family and Joseph Prize Endowment. Past recipients 
include Rosa Parks, Dr. Henry Louis Gates, Jr., Raoul Wallenberg, and others. In 2017, 
colleagues and I were also nominated for an Emmy Award for a virtual-reality 
documentary about the internment camps in Rakhine State, Myanmar and the persecution 
of the Rohingya.  

Human Rights Research and Documentation  

18. Fortify Rights operates in accordance with international best practices for collecting 
testimony from eyewitnesses and survivors of human rights violations. This includes a 
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rigorous and systematic approach, ensuring the accuracy, credibility, and reliability of the 
information we gather.  

19. Our methodologies adhere to the highest ethical standards and are guided by principles of 
transparency, impartiality, and respect for the dignity and safety of survivors. We obtain 
free, prior, and informed consent from every person we interview. We inform them of the 
purposes of the interview and how the information they share might be used publicly and 
privately. We inform them that they can end the interview at any time and retract consent 
concerning the use of the information if they so choose. Whenever possible, we conduct 
interviews with survivors and eyewitnesses in secure locations and strive to ensure 
complete privacy so interviewees can speak freely and free of any possible pressures 
from onlookers. No one is ever compensated for speaking with Fortify Rights.  

20. As a security precaution, Fortify Rights does not typically publish the names or 
identifying details of the people we interview for human rights reporting. There are few 
exceptions to this organizational rule. This level of precaution is particularly necessary in 
Myanmar, where the authorities have a long history of reprisals against anyone speaking 
with human rights organizations or the news media about human rights violations. The 
Myanmar authorities have killed, imprisoned, and tortured Rohingya on suspicion that 
they have spoken with human rights organizations or the news media about human rights 
violations. An overriding security concern is also the reason why we rarely ask 
interviewees to sign statements they provide, as a paper trail linking the individual to 
truth-telling about State wrongdoing can be especially dangerous in Myanmar. The 
security of rights-holders with whom we speak is a paramount concern for us, and we do 
not take it lightly. 

21. The staff at Fortify Rights speaks multiple languages, including numerous languages 
spoken in Myanmar. Whenever possible, we conduct interviews in the native language of 
the eyewitness or survivor. When needed, we conduct interviews in the native language 
of the eyewitness or survivor with appropriate translation to the interviewer’s language.  

22. If an interpreter who is not already employed by Fortify Rights is needed for an 
interview, we carefully select them and employ professional interpreters with whom we 
have pre-existing trusted relationships.  

23. In Myanmar, sometimes, members of our own staff who are Myanmar nationals work 
with local interpreters in places in their country where they may not speak the local 
language, as Myanmar is home to more than 100 languages and dialects. At the time of 
writing, several Fortify Rights staff have facility with the Rohingya language. 

24. We always strive to conduct human rights documentation and interviews with survivors 
and eyewitnesses “on the ground” and in person, face-to-face. When that is not possible 
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due to an emergency situation or the inability to physically reach someone, then 
interviewing eyewitnesses, survivors, or others from afar and via phone or web-based 
communication platforms is an option. While it is not ideal, in some cases, it is the only 
way to reach people who are in hiding or otherwise unable to meet in person. This was 
the case with a few individuals during the “clearance operations” of 2016 and 2017, for 
example, and during the height of the COVID-19 pandemic, when travel was severely 
restricted. I have provided an internal guidance note to the team at Fortify Rights 
concerning the unusual situation of conducting interviews by phone or web-based 
communication platforms.  

Firsthand testimonies from August-September “clearance operations” in Myanmar 

25. Since founding Fortify Rights in 2013, I have been deeply engaged in investigating and 
documenting atrocity crimes and other human rights violations committed against the 
Rohingya Muslim minority in Myanmar, as well as in countries to which Rohingya fled, 
including Bangladesh, Thailand, Malaysia, and Indonesia. I have traveled extensively in 
Rakhine State, including to northern Rakhine State.  

26. Since 2016, I have been personally involved in collecting eyewitness and survivor 
testimonies from Rohingya people who survived violence and attacks in Rakhine State in 
2016 and 2017 and subsequent years. In terms of methodology, following the 2016 and 
2017 violence in Rakhine State, my colleagues and I interviewed Rohingya survivors and 
eyewitnesses in the Rohingya language with English interpretation and in private and 
secure settings, often for appropriately long durations of time at the discretion of the 
interviewee. Some interviews occurred after multiple meetings with individuals. In some 
cases, with the interviewee’s consent, Fortify Rights recorded the audio or video of 
interviews to check the interpretation for accuracy subsequently. No one we interviewed 
received compensation, and all were informed of the purposes of the interview, its 
voluntary nature, and how the information might be used, including for efforts to seek 
justice and accountability. All of those I interviewed provided informed consent. Those 
who did not consent to be interviewed were not interviewed. In our public reporting, we 
withheld specific dates and locations of some interviews, the names of victims, 
eyewitnesses, and others, as well as other identifying details, for security reasons. We 
work on the assumption that the Myanmar authorities would hunt and arrest or kill 
individuals who share evidence of human rights violations, as there is a long history of 
this practice in Myanmar. 

27. On April 14, 2020, I shared with The Gambia’s legal team a 100-page document of 
firsthand testimonies from Rohingya eyewitnesses and survivors of attacks in Rakhine 
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State in 2017. I personally prepared this document and was personally involved in each 
interview represented in the document. 

28. From August 28 to September 5, 2017, I traveled to Cox’s Bazar District, Bangladesh, to 
document the militant attacks and ensuing crackdown in northern Rakhine State, 
Myanmar, as well as the humanitarian situation on the Bangladesh-Myanmar border. On 
that trip, I documented 49 testimonies of Rohingya eyewitnesses and survivors of attacks 
from 31 villages in the three affected townships of northern Rakhine State: Maungdaw, 
Buthidaung, and Rathedaung. I interviewed women and men, including Rohingya aid 
workers who fled, and eyewitnesses and survivors of killings and massacres, rape and 
forced displacement carried out by the Myanmar military and its operatives. I also 
conducted several follow-up trips to the Bangladesh-Myanmar border together with 
colleagues from Fortify Rights to collect evidence of the crimes unfolding. 

29. In a few instances, I interviewed by phone Rohingya people trapped in villages or 
otherwise in hiding in northern Rakhine State in 2017. Fortify Rights makes all efforts to 
avoid interviewing anyone by phone and typically only resorts to such a method in 
emergency situations when we might have no other way to reach individuals. The 
“clearance operations” of 2016 and 2017 were one of those emergency scenarios; 
however, again, the vast majority of the interviews I conducted at that time were done in 
person on or near the Bangladesh-Myanmar border. 

30. The interviews I conducted during that trip were subsequently considered and, in some 
cases, quoted at length in human rights reports for publication, including the 160-page 
Fortify Rights report, “They Gave Them Long Swords”: Preparation for Genocide and 
Crimes Against Humanity Against Rohingya Muslims in Rakhine State, Myanmar (2018), 
and the 30-page joint report by Fortify Rights and the United State Holocaust Memorial 
Museum, “They Tried to Kill Us All”: Atrocity Crimes against Rohingya Muslims in 
Rakhine State, Myanmar (2017). 

31. In the 100-page document of witness testimonies that I provided to The Gambia on April 
14, 2020, witness #25 is listed as from Buthidaung Township, which is correct; however, 
I mistakenly notated Done Pike as his place of origin instead of Done Paing, his actual 
village. Done Pike is also known as Aung Seik Pyin and is located northern Maungdaw 
township, whereas Done Paing is a hamlet under Thin Ga Nat village tract in northern 
Buthidaung Township. Fortify Rights issued a correction on its website regarding the 
reference to this testimony in our 2018 report, They Gave Them Long Swords, to clarify 
that the witness was describing attacks he witnessed in Buthidaung Township, not 
Maungdaw Township. The correction is available here: 
https://www.fortifyrights.org/mly-inv-rep-2018-07-19/
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32. In most interviews, we ask a similar set of questions relevant to the overall issue we are 
investigating, often prepared independently by the interviewer in advance. Questions 
prepared before an interview are merely a guide for the interviewer, as one cannot 
anticipate what an interviewee will say and so cannot anticipate relevant follow-up 
questions in advance. In the case of eyewitnesses and survivors of the Rohingya genocide 
of 2016 and 2017, I often asked everyone a similar set of questions, including: “Can you 
tell me why you left your village?” “Can you tell us what you know about Rohingya 
militants?” Can you describe what you saw when the military entered your village?” and, 
when needed, “Can you please tell us how you know that?” and so on. 

33. As a rule, we observe standard international best practices in interviewing techniques, 
including asking non-leading and open-ended questions. It is important to prevent or 
minimize any signals to the person through your questions and to provide instead a 
platform for them to communicate the truth of what they experienced and know.   

34. In conclusion, Fortify Rights was founded with a clear mission: to ensure human rights 
for all. We fulfill that mission, in part, by ensuring that human rights violations are 
reliably and credibly documented, perpetrators are held accountable, and victims receive 
and achieve justice. Our work is guided by principles of impartiality, independence, and 
respect for the dignity and rights of all individuals, regardless of race or ethnicity, rank or 
position in society. All of the information we document is measured and analyzed against 
the foundations of the international human rights legal framework.  

35. Moreover, Fortify Rights is committed to upholding the highest standards of integrity, 
professionalism, and accountability in our documentation of human rights violations 
against the Rohingya population in Myanmar. We stand ready to provide our testimony 
and evidence to this esteemed Court, contributing to the pursuit of justice, accountability, 
and redress for the victims of genocide and grave human rights violations. 

I, Matthew Francis Smith, make this statement voluntarily and affirm that its contents are true 
and accurate.  

Signed: 

Date: 15 May 2024
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