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1.  These written observations are filed pursuant to the Court’s Order dated 5 June
2023 and “concern the construction of Article IX and other provisions of the Convention
on the Prevention and Punishment of the Crime of Genocide that are relevant for the
determination of the jurisdiction of the Court”.! Because “the question of whether the
Court was validly seised appears to be a question of jurisdiction”,?these written
observations also address the interpretation of Article IX insofar as it concerns the seisin
of the Court.
2. Article IX of the Convention reads as follows:
“Disputes between the Contracting Parties relating to the interpretation, application
or fulfilment of the present Convention, including those relating to the
responsibility of a State for genocide or for any of the other acts enumerated in
Article II1, shall be submitted to the International Court of Justice at the request of
any of the parties to the dispute.”
3. Article IX must be read in the context of the other provisions of the Convention.?
In this regard, Lithuania recalls that “Article IX provides the conditions for recourse to
the principal judicial organ of the United Nations in the context of a dispute between
Contracting Parties, whereas Article VIII allows any Contracting Party to appeal to other
competent organs of the United Nations, even in the absence of a dispute with another
Contracting Party.”* Also in contrast to Article IX, Article VIII is exclusively concerned
with “the prevention and suppression of acts of genocide or any of the other acts
enumerated in Article III.” As the text of Article IX makes clear, the disputes that may be
submitted for decision to the Court are not limited to “the prevention and suppression of
acts of genocide or any of the other acts enumerated in Article III”’, which is the province
of Article VIII. Rather, the disputes under Article IX may more broadly “relat[e] to the
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relating to the responsibility of a State for genocide or for any of the other acts enumerated
in Article II1.” As the Court has made clear, “disputes relating to the responsibility of
Contracting Parties for genocide [...] are comprised within a broader group of disputes
relating to the interpretation, application or fulfilment of the Convention.”

4.  The functional and textual differences between Articles VIII and IX, i.e. their
“distinct areas of application”,® indicate that disputes stemming from allegations of acts
of genocide may be submitted to the Court for adjudication, even if the claims submitted
to the Court by the Applicant do not concern the perpetration of acts of genocide by the
Respondent. In other words, the Court’s jurisdiction under Article IX extends to disputes
resulting from the contestation by the Applicant of allegations by the Respondent that
acts of genocide occurred or were about to occur on the territory of the former. Thus, as
set out in its Declaration of Intervention of 22 July 2022, Lithuania considers that when
a State accuses another State of committing genocide, or claims that acts of genocide are
in the making on its territory, and that the State so accused rejects such accusations, a
“dispute” exists under Article IX of the Convention.” This includes instances in which
the accusation of genocide is made with a view to justifying acts that may engage other
rules of international law.

5. This construction of Article IX is confirmed by two important textual elements
present in the said provision:

- First, the fact that the disputes must be about the “interpretation, application or
Sulfilment” of the Convention. This wording has been described as “unique as
compared with the compromissory clauses found in other multilateral treaties
which provide for submission to the International Court of Justice of such
disputes between the Contracting Parties as relate to the interpretation or

application of the treaties in question”.® It has also been underscored that “by
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inserting all the three alternative terms, drafters had sought to ‘give a coverage
as exhaustive as possible to the compromissory clause’ and to ‘close down all
possible loopholes’.” ° In Lithuania’s submission, “the well-established
principle in treaty interpretation that words ought to be given appropriate
effect”!? clearly indicates that the addition of the word “fulfilment” extends the
type of “disputes” under the Convention that can be submitted to the Court
under Article IX. In that regard, Lithuania recalls that the fravaux préparatoires
reveal that a proposal to delete the word “fulfilment” was rejected.!! In light of
the customary rules on treaty interpretation reflected in Article 31 of the Vienna
Convention on the Law of Treaties,!? “fulfilment” (in French: “I’exécution”)
must be understood in its ordinary linguistic meaning, namely, to refer to the
action, act, or process of accomplishment, performance or completion of an
obligation.!® Thus, when State A protests against State B’s allegations that
genocide is occurring or about to occur on State A’s territory, such contestation

gives rise to a dispute about the fulfilment of the Convention’s obligations that
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can be submitted to the Court by either State A or State B.

- Second, this understanding is reinforced by the fact that “disputes relating the
interpretation, application or fulfilment” of the Convention can “be submitted
to the International Court of Justice af the request of any of the parties to the
dispute”. By stating that the seisin of the Court can be the initiative of “any of

the parties to the dispute”, the last part of Article IX confirms that recourse to
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it is available to a State that considers itself falsely accused of acts of genocide
by another Party to the Convention. While many compromissory clauses allow
the seisin of the Court by “any of the parties to the dispute”,'* the fact that such
seisin may concern, under Article IX, a dispute “relating to the (...) fulfilment”
of the Convention, and is possible in the absence of any prior negotiations, is
significant insofar as the specific configuration of the present dispute is
concerned.
6.  Lithuania further considers that the object and purpose of the Convention, as
eloquently described by the Court in its 1951 Advisory Opinion,'? also supports the
interpretation of Article IX according to which a dispute resulting from allegations of
genocide can be submitted to the Court for decision by the State accused of genocide.
The higher purposes of the Convention, and the shared interests of States in the prevention
and punishment of genocide, confirm that accusing a State of genocide is a serious
allegation that must not be made lightly, and be exempt from any judicial control. Without
this, the object and purpose of the Genocide Convention, and the obligations contained
therein, would be seriously undermined. In order to preserve the integrity of the
Convention, Article IX is therefore open to any State party that considers itself falsely
accused of genocide by any other State party.'® Article IX has thus a protective value and
effect for States that have accepted it.
s A State that considers itself falsely accused of genocide may claim that such
accusation is the result of a breach of Article I of the Convention and that the actions
undertaken for the alleged purpose of preventing the alleged genocide are likewise
wrongful under the Convention. The Court has clarified that disputes falling within the
scope of Article IX need not necessarily relate to obligations that “are expressly imposed
by the actual terms of the Convention”.!” As Lithuania set out in its Declaration of
Intervention in the present dispute, whether or not a party has fulfilled its obligations

under the Convention may be particularly salient in relation to the obligation of due
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diligence, entailed by Article I, to collect substantial evidence from independent sources
that acts of a genocidal nature are being perpetrated, before undertaking any preventive
action pursuant to the same provision. '® Such claim falls within the jurisdiction
ratione materiae of the Court under Article IX. It would be for the Court to determine,
when examining the merits of the case and interpreting Article I, whether that provision
entails the obligation of due diligence identified by Lithuania in its Declaration of
Intervention and, if so, whether that obligation has been breached.

8.  Lithuania also reiterates its position, also set out in its Declaration of Intervention,
that the Convention imposes upon States a duty not to engage in military aggression on
the basis of factually unsubstantiated allegations of genocide. As developed in the
Declaration of Intervention, such a duty flows from Article I, read in conjunction with
Article VIII of the Convention. It requires States that purport to allegedly prevent
genocide to act diligently, that is to say, to justify their action by reference to substantial
evidence from independent sources confirming that genocidal acts are being perpetrated
or that there exists “a serious risk that genocide will be committed”.!® This duty flows
from the Court’s recognition that in discharging its duty to prevent genocide, “every State
may only act within the limits permitted by international law”,?° and its confirmation that
“the acts undertaken by the Contracting Parties ‘to prevent and to punish’ genocide must
be in conformity with the spirit and aims of the United Nations, as set out in Article 1 of
the United Nations Charter”.?! It is Lithuania’s position that claims regarding the
compliance with said obligation fall within the jurisdiction ratione materiae of the Court
under Article IX.

9.  Finally, Lithuania recalls that the means by which an international obligation is
breached—in particular the means by which the obligation to prevent genocide under
Article 1 is allegedly fulfilled—are irrelevant for jurisdictional purposes. Indeed, as the
Court has made clear in the Oil Platforms case: “[a]ny action by one of the Parties that is
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means by which it is brought about. A violation of the rights of one party under the Treaty
by means of the use of force is as unlawful as would be a violation by administrative
decision or by any other means. Matters relating to the use of force are therefore not per
se excluded from the reach of the Treaty of 1955.”2? This finding applies mutatis
mutandis to the Genocide Convention. Lithuania further recalls that when the Court has
jurisdiction under Article IX, such jurisdiction extends to applying “the rules of general
international law on treaty interpretation and on responsibility of States for internationally
wrongful acts.”?® In Lithuania’s opinion, the Court’s jurisdiction necessarily extends also
to applying other rules of treaty law, in particular the one concerning the obligation to

perform treaties in good faith.2*

Respectfully submitted,

Ricard Dzikovi¢
Co-Agent of the Republic of Lithuania
5 July 2023
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