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MARINE ENVIRONMENT 125

SECTION 5. INTERNATIONAL RULES AND NATIONAL
LEGISLATION TO PREVENT, REDUCE AND CONTROL
POLLUTION OF THE MARINE ENVIRONMENT

Article 207
Pollution from land-based sources

1. States shall adopt laws and regulations to prevent, reduce and control
pollution of the marine environment from land-based sources, including rivers,
estuaries, pipelines and outfall structures, taking into account internationally
agreed rules, standards and recommended practices and procedures.

2. States shall take other measuras as may be necessary to prevent, reduce
and control such pollution.

3. States shall endeavour to harmonize their policies in this connection at the
appropriate regional level.

4. States, acting especially through competent international organizations of
diplomatic conference, shall endeavour to establish global and regional rules,
standards and recommended practices and procedures to prevent, reduce and
control pollution of the marine environment from land-based sources, taking into
account characteristic regional features, the economic capacity of developing
States and their need for economic development. Such rules, standards and
recommended practices and procedures shall be re-examined from time to time
as necessary. ‘

5. Laws, regulations, measures, rules, standards and recommended practices
and procedures referred to in paragraphs 1, 2 and 4 shall include those designed
to minimize, to the fullest extent possible, the release of toxic, harmful or noxious
substances, especially those which are persistent, into the marine environment.

SOURCES

1. A/AC.138/SC.III/L.39 (WG.2/Paper No. 8/Add.2, paragraphs 1, 2(a)
and 3(a)), reproduced in 1 SBC Report 1973, at 85, 86-88 (Chairman,
WG.2).

A/AC.138/SC.III/L.43 (1973, mimeo.), article VIII {Norway).

A/AC.l38/SC.[II/L.52/Add.1, Annex 1 (WG.2/Paper No. 15, Section

1), reproduced in I SBC Report 1973, at 91, 93 {Chairman, WG.2).

4. A/CONF.62/C.3/L.2 (1974), article 5, paragraph (a), and article 25, I11

Off. Rec. 245, 247 (Kenya).

A/CONF.62/C.3/L.4 (1974), article 1, 11l Off. Rec. 247 (Greece).

6. A/CONF.62/C3/L.6 (1974), article 3, paragraph 3(a), and article 7,
paragraph 3(a), 111 Off. Rec. 249, 250 (Canada, Fiji, Ghana, Guyana,
Iceland, India, Iran, New 7ealand, Philippines and Spain).

1. A/CONF.62/C.3/L.14/Add.1 (1974) (CRP/MP/9 and Add.1, Corr.1
and 2, and Rev.1, Section I, Alternatives A and B), 111 Off. Rec. 258,
257-58 (Third Committee, Informal Meetings).

b
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132 PART XII

article 208. Renumbered 207 in the ICNT/Rev.1 (Source 13), subsequent
versions (Sources 14, 15 and 16) merely incorporated changes recom-
mended by the Drafting Committee (Sources 17 to 22), including the reword-
ing of paragraph 3 to read: “States shall endeavour to harmonize their
policies in this connection at the appropriate regional level” (Source 17, at
66). It was at this stage also that “or” was substituted for “and” in paragraph
5, in reference to harmful or toxic substances.

207.7(a). Paragraph 1 restates and amplifies the obligation enunciated in
article 194, paragraph 3(a). It establishes that, with regard to land-based
sources of pollution, national laws and regulations shall take into account
“internationally agreed rules, standards and recommended practices and
procedures.” Without formally defining “land-based sources,” paragraph 1
amplifies the term by a description ratione Joci as including “rivers,* estu-
aries, pipelines and outfall structures.” Being land-based, the sovereignty of
the territorial State is dominant, but this only serves to lead into the
approach of Part XII. Clearly, the balance drawn in paragraph 1 1s one that
favors national measures, and thus enables States to adopt measures which
are either more or less stringent than those developed internationally. The
phrase *“‘taking into account internation ally agreed” rules, etc., is the weakest
of the qualifications used to indicate the obligations of States in respect of
internationally agreed measures, and it gives expression to the sovereignty
of the States concerned over all land-based sources of marine pollution.

207.7(b). Paragraph 2 restates the general obligation of article 194, but
against the background of territorial sovereignty it also entails the establish-
ment of a framework within which national measures may diverge from
corresponding international measures.

207.7(c). Paragraph 3, on the other hand, is a special application of the
obligation of harmonization initially set forth in article 194, paragraph 1. The
expression “at the appropriate regional level” also accommodates the
territorial sovereignty of States.

* The topic of the law of the non-navigable uses of international watercourses has been on
the program of work of the International Law Commission since 1971, Frequent changes of
special rapporteur have delayed progress on this work, in which the protection of the
environment occupies a centrai position. This work is notable for the attempts that are being
made to coordinate the international law relating to international watercourses with the
international law of the sca as regards the prevention, reduction and control of pollution. In
1988 the International Law Commission estimated that over 8079, of marine pollution came
from land-based sources. Report of the International Law Commission on the work of its
fortieth session (A/43/10), Chapter I1I, para. 133, at 55. As regards the Institute of Inter-
national Law, see the resolution adopted at the Athens session {1979) on the pollution of
rivers and lakes in international law, 58 Annuaire de 'Institut de Droit International, t. 11, at
196. As regards the International Law Association, see the Helsinki Rules on the uses of
waters of international rivers, particularly articles IX to XI. International Law Association,
Report of the 52nd Conference (1966), at 478, 494. See also the rules on Marine Pollution
of Continental Origin, in the Report of the 55th Conference (1972), at 22-106. Both reproduced
in Finnish Branch of the International Law Assoctation, The Work of the International Law
Association on the Law of International Water Resources (EJ. Manner and V.-M. Metsilampi

(eds.)), at 23 and 99 (1988). Annex 2



MARINE ENVIRONMENT 133

207.7(d). Paragraph 4 requires States to endeavor to establish relevant global
and regional rules, standards and recommended practices and procedures
for dealing with pollution of the marine environment from land-based
sources. The cautious language used here also reflects the impact of ter-
ritorial sovereignty. Here, as elsewhere, the obligation to endeavor must be
implemented in good faith.

At present, there are very few internationally agreed rules, standards and
recommended practices and procedures regarding land-based sources of
pollution of the marine environment, notwithstanding the fact that this
source of pollution is the most prevalent. In 1985 UNEP drafted the
Montreal Guidelines for the Protection of the Marine Environment Against
Pollution from Land-based Sources, as a broad framework for the develop-
ment of appropriate international agreements; for the moment the guidelines
are stated to be of a “recommendatory nature.”?

States are enjomed to act “especially through competent international
organizations or diplomatic conference.” The plural term “competent inter-
national organizations” in this article (and in the corresponding article 213
on enforcement) recognizes that in dealing with land-based sources of
pollution of the marine environment no particular universal or regional
international orgamzation has exclusive competence. As knowledge and
technology progress, it is becoming increasingly understood that different
types of land-based pollution require different functional and legal
approaches. In the nature of things, this can implicate different international
organizations, both global and regional.

There may be some awkwardness in the English text, “diplomatic con-
ference” standing without an adjacent article, which leaves open the
question whether the adjective “competent” applies to the conference also.
Comparison with the other languages, however, reveals that what is meant
here is any “competent international organization” or “a diplomatic con-
ference” (the former term is not defined in the Convention, but see paras.
XII.17 and 18 above). The word “diplomatic” implies that it must be a
plenipotentiary conference of the representatives of States (and not a con-
ference composed exclusively of the representatives of international inter-
governmental organizations or of independent experts), regardless of the
type of instrument it adopts. (On the expression *‘general diplomatic con-
ference,” see para. 211.15(d) below.)

The combination of competent international organization and diplomatic
conference allows the necessary flexibility in the machinery (which may be
global or regional) through which States can establish widely acceptable and
harmonized rules. Furthermore, land-based pollution is particularly sus-
ceptible to regional and local regulations, and the diplomatic conference may
be a more appropriate forum for this.

The expression “taking into account ... the economic capacity of develop-
ing States and their need for economic development” reflects article 194,

* UNEP Publication: Environmental Law Guidelines and Principles No. 7. Reproduced in
II AROA 1985-1987, at 655.
Annex 2



134 PART XIi

which provides that States take measures “in accordance with their capa-
bilities” (see para. 194.10(b) above).

207.7(e). Paragraph 5 restates in greater detail the principle of article 194,
paragraph 3(a), regarding “toxic, harmful or noxious substances” (see para.
194.10() above.). The change from “harmful and noxious” to “harmful or
noxious,” corresponding to article 194, was proposed by the Chairman of
the Third Committee and made on the recommendation of the Drafting
Committee.® It makes the provision applicable to substances which are
either toxic, harmful or noxious, and does not restrict jts application to
substances meeting all three criteria,

® See A/CONF.62/L.34 and Add.1and 2(1980), Annex, XIV Off Rec, 185, 186 (Chairman,
Third Committee); and A/CONF.62/1.63/Rev.1 (1980), Annex Ii, section A, ibid. 139, 141
(Drafting Committee).
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The Right to Life,
Physical Integrity, and Liberty

YORAM DINSTEIN

HUMAN RIGHTS aim at promoting and protecting the dignity and in-
tegrity of every individual human being. If there are any rights more
fundamental than others for achieving that aim, surely they are the
rights to life, to physical integrity, and liberty. On these, all other
rights depend; without these, other rights have little or no meaning.

The Right to Life

Article 6 of the Covenant on Civil and Political Rights proclaims that
every human being has the inherent right to life. The right to life is
incontestably the most important of all human rights. Civilized society
cannot exist without legal protection of human life. The inviolability or
sanctity of life is, perhaps, the most basic value of modern civilization.
In the final analysis, if there were no right to life, there would be no
point in the other human rights.

Describing the right to life as “inherent” may be questioned on the
ground that legal rights never actually inhere in nature; they are always
created within the framework of a legal system.! Still, the framers of
the Covenant apparently regarded human rights as preexisting in a
moral order and perhaps even in an immaculate jus naturale. Whether
they were right or wrong is immaterial; what matters is that the right
to life is validated in the Covenant as a legal right. That only this right
is characterized by the Covenant as inherent may attest to its primacy
and emphasize that it derives from the very fact of a human being’s
existence. But whether or not one accepts human rights as based on
natural law or an antecedent morality, any rights and duties created by

Annex 3



RIGHT TO LIFE, PHYSICAL INTEGRITY, AND LIBERTY 115

the Covenant are legal rights under international law and must be con-
sidered as binding in the international legal system.

The term “‘inherent” may indicate also that the framers of the Cov-
enant felt that the human right to life is entrenched in customary inter-
national law, so that Article 6 is merely declaratory in nature and does
not create new international law. Indeed, the right is also recognized in
Article 3 of the Universal Declaration of Human Rights,? Article 2 of
the European Convention for the Protection of Human Rights and Fun-
damental Freedoms,3 and Article 4 of the American Convention on Hu-
man Rights.# If the right to life is guaranteed under general interna-
tional law (and it is submitted that such is the case), obviously the right
1s guaranteed vis-a-vis all states (including those which are not parties
to the Covenant). If the right is protected apart from the Covenant, its
inclusion in the Covenant is important not only to reaffirm the right
but to articulate its content and implications.

Article 6 requires that the right to life be protected by law. That is to
say, each state party is obligated to have within its internal legal system
a law protecting the right to life. The term ‘“law” is broad: in general,
it denotes all strata of the legal order, not only statutes (and constitu-
tions) but also unwritten law and administrative regulations. The in-
violability of life is so important, however, that a strict interpretation
of “law’ is here called for.5 The international obligation requires that
the right to life be protected by higher forms in the legislative hier-
archy, by statute or constitutional provision.

What is the ambit of the protection that must be given to the right
to life? Unfortunately, Article 6 is not specific.® Basically, what it tells
us, by way of guidance, is that no one shall be arbitrarily deprived of
his life. The emphasis must be both on “deprive” and “arbitrarily.”
First, deprivation of life means homicide. The right to life is not free-
dom to live as one wishes.” It is not a right to an appropriate standard
of living.8 Of course, a human being needs certain essentials—particu-
larly food, clothing, housing, and medical care—in order to remain
alive. These are aspects of the social rights to an adequate standard of
living and to health which are recognized in Articles 11 and 12 of the
International Covenant on Economic, Social, and Cultural Rights.® The
human right to life per se, however, is a civil right, and it “does not
guarantee any person against death from famine or cold or lack of med-
ical attention.”’ 10

The right to life, in effect, is the right to be safeguarded against (ar-
bitrary) killing.1! To be sure, homicide may be carried out through a
variety of means, including starving someone, exposing a person to
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116 YORAM DINSTEIN

extremme temperatures or contamination with disease. But, for example,
the mere toleration of malnutrition by a state will not be regarded as a
violation of the human right to life, wherecas purposeful denial of access
to food, e.g., to a prisoner, is a different matter. Failure to reduce infant
mortality is not within Article 6, while practicing or tolerating infanti-
cide would violate the Article.

Some members of the Human Rights Committee have expressed the
view that Article 6 requires the state to take positive measures to ensure
the right to life, including steps to reduce the infant mortality rate,
prevent industrial accidents, and protect the environment.

Not all deprivation of life constitutes an infringement of the right to
life; only a deprivation of life that is “‘arbitrary.” The cardinal question,
therefore, is when a deprivation of life may be labeled as arbitrary. The
term “‘arbitrary’’ (which appears also in Article 9 and elsewhere in the
Covenant) is not easy to define. Its use in Article 6 was, indeed, criti-
cized at the time of drafting as “‘ambiguous and open to several inter-
pretations.”” 1? There 1s a conceptual question—to which we shall re-
turn—whether any action sanctioned by statute may qualify as
arbitrary.14 Therc are a number of practical issues regarding deprivation

of life.
Is Capital Punishment Permissible?

Article 6 permmits the death penalty, although it stipulates that 1ts pro-
visions are not to be invoked to delay or to prevent the abolition of
capital punishment by any state party. The article also lays down six
limitations on capital punishment: a sentence of death (a) may be 1m-
posed only for the most serious crimes; (b) must be in accordance with
the law in force at the time of the commission of the crime; (¢) must
not be contrary to other provisions of the Covenant or to the Genocide
Convention; 1% (d) can only be carried out pursuant to a final judgment
rendered by a competent court; (e) shall not be imposed for crimes
committed by persons below eighteen years of age and shall not be
carried out on pregnant women; and (f) any person condemned to
death shall be entitled to seek pardon or commutation of sentence and
may be granted ammnesty, pardon, or commutation of sentence even
without seeking them.

The first limitation raises the question as to what constitutes a most
serious crime. It was recognized that “‘the concept of ‘serious crimes’
diftered from one country to another.”’'® Yet no more clearly detined
term was found. The second limitation merely reiterates the principle
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RIGHT TO LIFE, PHYSICAL INTEGRITY, AND LIBERTY [17

nulla poena sine lege which is enshrined as a general principle in Article
15 of the Covenant. The reference to other provisions of the Covenant
in the third limitation significs that there must be no discrimination in
the imposition of capital punishment on the basis of race, religion, or
other irrelevant grounds (as per Article 2(1) of the Covenant), that the
imposition of capital punishment must be in accordance with the min-
imum guarantees of due process of law (spelled out in Articles 14 and
15), and must satisfy other provisions of the Covenant as well. The
reference to the Genocide Convention (in Article 6(3)) is designed par-
ticularly to condemn and prevent recurrence of the Nazi experience. As
pointed out by the Peruvian Delegate to the Third Committee of the
General Assembly: “Nazi tribunals had committed the crime of geno-
cide by means of mass death sentences imposed after a travesty of the
judicial process.” 17 Thus, capital punishment must not serve as a dis-
guise for the implementation of a genocidal policy.

The fourth limitation hinges upon the term “competent court.” A
suggestion that Article 6 include a requirement that the court be inde-
pendent was not favored by the framers of the Covenant on the ground
that the independence of courts was provided for specially in Article
14(1).'® The fifth requirement distinguishes between the position of
minors and that of pregnant women. The sentence of death cannot be
meted out at all for crimes committed by persons below eighteen years
of age. The fact that the defendant reaches the age of eighteen before he
1s convicted or by the time he would be executed would not permit
him to be executed. On the other hand, as to a pregnant woman, while
the intention of the framers is subject to some doubt,9 the text actually
adopted means that the death sentence cannot be carried out in the pe-
riod preceding childbirth. Pregnancy, then, only postpones the imple-
mentation of a decath sentence, presumably with a view to saving the
life of an innocent unborn child. The death sentence may be imposed
even during pregnancy, and it can be carried out once the baby is deliv-
ered or the pregnancy is otherwise terminated. 20

The sixth and last limitation differentiates between three terms: par-
don, commutation of sentence, and amnesty. Pardon means complete
release. Commutation of sentence signifies that the sentence of death
will be superseded by a lighter sentence (usually of imprisonment).
Amnesty is a pardon extended on a collective basis. The framers of the
Covenant provided that a person sentenced to death may seek (on his
own initiative) only (individual) pardon or commutation of sentence;
he may, however, benefit from either, as well as from a general am-

Annex 3
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118 ~voram DINSTEIN

Necdless to say, these are all minimal limitations on capital punish-
ment and, as long as this penalty may be resorted to, the human right
to lite 1s far from being absolute. It is noteworthy that the European
and American conventions also permit capital punishment, although the
latter—which 1s the more advanced instrument in this respect—pro-
vides that in countries which have abolished the death penalty, it shall
not be reestablished, and that in no case shall capital punishment be
inflicted for political oftenses or on persons over seventy years of age.

The Human Rights Committee, in dealing with reports of states sub-
mitted under Article 40, has consistently supported the Covenant’s
commitment to the eventual climination of the death penalty. Members
warmly praised countries which reported having already done so, either
tormally or through disuse.?? Other countries were pressed for details
on which crimes were punishable by death and how frequently death
sentences were carried out. The prevailing view was that the “most
serious crimes’ requrement should be read restrictively. Several times
committee members expressed doubt whether crimes against property
warranted the death sentence. For example, it was suggested that its
application i cases of misuse of public funds constituted an excessively
broad interpretation.?® Use of the death penalty to punish “crimes
against the economy” was also considered questionable.?* Its imposi-
tion for nonviolent or political oftenses (e.g., double membership in
political parties) was singled out for special condemnation.?$

Is Deprivation of Human Life Permissible in the Course of
Administrative Police Action?

Article 6 ignores this important subject. In the course of its drafting,
proposals were made to specify circumstances in which the taking of
life would not be deemed a violation of human rights, such as (a) killing
by police or other officials in self-defense or in defense of another; (b)
death resulting from action lawfully taken to suppress insurrection, re-
bellion or riots; (¢) killing in an attempt to cffect lawful arrest or to
prevent the escape of a person in lawful custody.?® There was, how-
ever, opposition to any such enumeration. It was cxplained that ““a
clause providing that no one should be deprived of his life ‘arbitrarily’
would indicate that the right was not absolute and obviate the necessity
of setting out the possible exceptions in detail.” 27 By contrast, Article
2 of the European Convention explicitly states that deprivation of life
shall not be regarded as contravening the article when it results from a
use of force which was absolutely necessary (a) in defense of any person Annex 3



RIGHT TO LIFE, PHYSICAL INTEGRITY, AND LIBERTY 119

from unlawful violence; (b) to effect a lawful arrest or to prevent the
escape ot a person lawtully detained; or (¢) in action lawfully taken for
the purpose of quelling a riot or insurrection. In light of the travaux
préparatoires of the Covenant, these instances of deprivation of life can
probably be considered as not “arbitrary’’ and therefore permissible un-
der Article 6.28 Members of the Human Rights Committee, however,
have raised questions about the use of deadly force by authorities (e.g.,
by the police to quell disturbances) and expressed the view that its use
should be restricted. In particular, police immunity for deaths arising
from the suppression of certain crimes was considered *“difficult to rec-
oncile with Article 6.”’29

Is Article 6 Violated If the State Fails to Prevent the Killing of
One Individual by Another?

In principle, the obligations under the Covenant with respect to in-
ternational human rights arc incurred only by states and their organs
acting within the scope of, or at least in connection with, their official
functions.3® Hence, the duty corresponding to the human right to life
devolves only on persons exercising public authority and not on private
individuals.3? On the other hand, it may be argued that the state must
at least exercise due diligence to prevent intentional deprivation of the
life of one individual by another, as well as to apprehend murderers and
to prosecutc them in order to deter future takings of life.32 The ques-
tion came up in the course of the drafting of Article 6, and “while the
view was expressed that the article should concern itself only with pro-
tection of the individual from unwarranted actions by the State, the
majority thought that States should be called upon to protect human
life against unwarranted actions by public authorities as well as by pri-
vate.’" 33

The majority view seems to be corroborated by the formulation of
Article 2(1) according to which contracting parties undertake not only
“to respect” but also ““to ensure” to all individuals within their territo-
rics and subject to their jurisdiction, the various rights recognized in
the Covenant, including, of course, the right to life. That would seem
to require that the state make certain that private individuals, too, do
not interfere with the enjoyment of the right to life by other individu-
als. This would be particularly true of mass murders. Whereas an or-
dinary act of murder often cannot be prevented by state officials even
with duc diligence on their part, the state is expected to take exceptional
precaution when there is a threat of riot, mob action, or incitement
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120 YORAM DINSTEIN

against minority groups. On the other hand, it is doubtful whether due
diligence, say, to cut down fatalitics by preventing traftic offenses and
prosccuting reckless drivers, is legally required by the undertaking to
respect and ensure the right to life.34

Is War Forbidden as a Corollary of the Right to Life?

It has been argued that inasmuch as human lives arc destroyed on a
vast scale in time of war, engaging in war is an infringement ot the
human right to life. But as a matter of law this contention is untenable.
War, assuredly, is prohibited under modern international law and con-
stitutes an international crime.3% But the duty of every state to refrain
from war confers rights on other states and implies no rights for indi-
vidual human beings. If that were not the case, it would be difficult to
comprehend the two exceptions to the interdiction of war under inter-
national law—self-defense and collective security—since life is taken not
only in (unlawful and criminal) wars of aggression but also in (permis-
sible) wars of self-defense. Moreover, if the proscription of war by in-
ternational law were based on, or corresponded to, the human right to
life, not only interstate wars but also intrastate wars should have been
disallowed. In fact, international law (as distinct from national consti-
tutional law) does not forbid rebellions and internal conflicts, irrespec-
tive of the number of human lives lost in them.3¢

Is Euthanasia Permissible?

Article 6 does not address itself to this subject, nor, for that matter,
do other human rights instruments. Evidently, the right to life is guar-
anteed to all human beings without exception, including the incurably
sick, congenitally deformed children, senile men and women, the n-
sane, etc. The judgment of the International Military Tribunal at Nu-
remberg condemned the annihilation of hundreds of thousands of “‘usc-
less eaters’” by Nazi Germany in the course of the Second World War.37
The Covenant surely forbids systematic homicide by public authorities,
even if carried out in order to relieve the society of the economic and
social burden of maintaining hospitals, sanatoriums, asylums, etc.

The crux of the matter is voluntary euthanasia, consisting of ““mercy
killing” of one individual, who may demand “the release of death from
helpless and hopeless pain,” 3® by another (usually, a physician or a rel-
ative of the deceased). Legally speaking, assuming that Article 6 re-Annex 3



RIGHT TO LIFE, PHYSICAL INTEGRITY, AND LIBERTY 121

quires the state to outlaw and prevent private homicide, the gist of the
question 1s, “how far the consent of the victim may negatec what would
otherwise be a violation” of the right to life; i.e., whether waiver of the
right to life is permissible.3® Mercy killing upon the victim’s request is
“hardly distinguishable from assistance in suicide.”4? A legal system
which penalizes attempted suicide will not condone euthanasia. But
cven if attempted suicide by itself is not a crime, euthanasia raises the
specter ot potential abuse. It is all too easy to kill “undesirables’” under
the guise of mercy. Several members of the Human Rights Committec
felt that euthanasia was inconsistent with the Covenant. Particularly
criticized was one state which had a statute mitigating the penalty for
homicide when mercy was the motive.4! If a state is permitted to ex-
cuse euthanasia, it is indispensable to assure that the consent is authentic
and to set the precise form in which waiver of the right to life must be
expressed to be valid. Euthanasia practiced by state officials is
especially suspect and would require particularly rigorous safeguards.
Related issues have come to the fore in recent years due to the ad-
vances in modern medicine. There have been debates about the lengths
to which one must go to keep a person alive through sophisticated
mecans, and the allocation of scarce resources to save life; even the con-
cept and definition of life and death itself have been debated. Several
kinds of problems with different dimensions have arisen. First, at what
point may a person be pronounced dead, so that doctors may proceed
to remove a vital organ (e.g., the heart) and transplant it to another
person’s body?4? Second, some medical resources, such as dialysis
treatment for kidney failures, are scarce and their allocation saves cer-
tain individuals while dooming others;*3 what are the permissible stan-
dards for selection consistent with the right to life? Third, if a person is
lingering in what doctors declare to be an irreversibly ““vegetative™ state
and the vital processes of the body can only be sustained through spe-
ctalized technological procedures, is it permitted to discontinue artificial
lite-support measures? This may be seen as euthanasia by omission.4
The question came up before the Supreme Court of New Jersey in 1976
in the celebrated Quinlan case.*s It was decided that, as a matter of
domestic law, if there is no reasonable possibility of a person ever
emerging from a comatose condition to a cognitive state, life-preserv-
Ing systems may be withdrawn,#¢ It is a plausible interpretation of the
Covenant, too, that when life becomes an indignity endured without

autonomy and awareness, death may be permitted to take its natural
course.*7 Annex 3
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Does Abortion Impinge upon the Human Right to Life?

[s prenatal life protected by law, and when does the human right to
life begin? Article 4 of the American Convention responds to this query
expressly by stipulating that the right to life exists, “in general, from
the moment of conception.” #® If the fetus has a right to life from the
moment of conception, abortion is tantamount to murder and the state
1s obligated to protect the fetus against a prospective mother who de-
sires to destroy it. But an attempt to introduce the words “from the
moment of conception” into Article 6 of the Covenant failed.*® That
suggests that at least during most of pregnancy—until “‘the point at
which the fetus becomes ‘viable’, that is, potentially able to live outside
the mother’s womb, albeit with artificial aid” 5—the only human rights
that have to be taken into account are those of the woman.5t If the
right of the fetus to life is not recognized, one may even speak about
the human right of the woman to abortion.5?

These and other issues concerning the right to life will have to be
resolved in the application of the Covenant so that the human right to
lite will achieve its full development.

Physical Integrity
Freedom from Torture and Degradation

Article 7 of the Covenant forbids (a) torture; (b) cruel, inhuman, or
degrading treatment or punishment; and (¢) medical or scientific exper-
imentation without free consent. The fundamental freedom from tor-
ture and degradation is also enshrined in Article 5 of the Universal Dec-
laration of Human Rights,53 Article 3 of the European Convention,*
and Article 5 of the American Convention.?> The Covenant alone in-
cludes m this freedom the right not to be subjected to medical or sci-
entific experimentation without free consent.

The prohibition of torture may be regarded as an integral part of
customary international law, and it may even have acquired the linea-
ment of a peremptory norm of general international law, i.e., jus co-
gens.>® There 1s no definition of the term *‘torture” in Article 7 or in
other instruments. Such a definition (which, while not legally binding,
is entitled to great weight) appears in Article 1 of the Declaration on
the Protection of All Persons from Being Subjected to Torture and Annex 3
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Other Crucl, Inhuman, or Degrading Treatment or Punishment,
adopted by the General Assembly in 1975.57 The article reads:

1. For the purpose of this Declaration, torture means any act by which
severe pain or suffering, whether physical or mental, 1s intentionally
inflicted by or at the instigation of a public official on a person for such
purposcs as obtaining from him or a third person information or
confession, punishing him for an act he has committed or is suspected
of having committed, or intimidating him or other persons. It does not
include pain or suffering arising only from, inherent in or incidental to,
lawful sanctions to the extent consistent with the Standard Mimmum
Rules for the Treatment ot Prisoners.

Torture constitutes an aggravated and deliberate form of cruel, inhuman
or degrading treatment or punishment.58

N

The key elements of this definition are beyond dispute. First, torture
may be either a mode of punishment (for instance, drawing and quart-
ering) or a form of treatment having other purposes. Second, the reason
motivating torture—inducing confessions, eliciting information, instill-
ing fear (in the victim or another person) or even sheer sadism—is 1m-
material. Third, torture may be either physical or mental.5® What 1s less
clear is whether the term ‘‘torture” has a subjective element as applied
to the individual, i.e., whether the victim’s particular tolerance to pain
may be a determining factor in establishing whether a specific act
amounts to torture.®®

Whatever the constituent elements of torture are, the term must be
distinguished from cruel, inhuman or degrading treatment and punish-
ment. As the European Court of Human Rights ruled in the Northern
Ireland case (1978): “This distinction derives principally from a differ-
ence in the intensity of the suffering inflicted.” ¢! That is, the expression
torture attaches a “‘a special stigma to deliberate inhuman treatment
causing very scrious and cruel suffering.”¢2 On that basis the Court
reached the conclusion that certain techniques for interrogation in depth
(sometimes called “disorientation’’ or ‘‘sensory deprivation’) used by
the British security forces in Northern Ireland in 19716* amounted to
inhuman and degrading treatment but not to torture.®*

The European Court of Human Rights also held in the Tyrer case
(1978), that the level of suffering which justifies the use of the term
“inhuman’ is higher than that which warrants the adjective “degrad-
ing.”"® There seems to be, then, a scale of aggravation in suffering
which commences with degradation, mounts to inhumanity and ulti-
mately attains the level of torture. It is not quite clear what level of Annex 3



124 YORAM DINSTEIN

suffering inflicted merits the label ““cruel,” but presumably it is some-
where between mhuman conduct and torture.

A further distinction 1s made between degrading (as well as cruel or
inhuman) treatment, on the one hand, and degrading (as well as cruel
or inhuman) punishment, on the other.

A degrading treatment must be both degrading and treatment. It was
observed in the course of drafting Article 7 that the word “treatment”
should not apply to degrading situations which might be due to general
economic and social factors.®® Thus, “‘treatment”™ must be a specific act
(or omission) perpetrated deliberately with a view to humiliating the
victim. What acts are to be considered degrading is less easy to answer.
There 1s some authority for the proposition that under certain circum-
stances illicit discrimination may by itself amount to degrading treat-
ment.®” The following practices also appear to deserve being subsumed
under the heading of degrading treatment:

—Committing a sane person to a mental mstitution for psychiatric
treatment because he holds certain nonconformist political views 8

—Compelling new immigrants to go through demeaning procedures
such as “virginity tests”

—Admitting a foreign laborer (Gastarbeiter) into a country for a pro-
longed period of time on condition that he does not bring his fam-
ily with him.

Punishment presumably means punishment imposed by a court fol-
lowing conviction for crime. There is no consensus as to what judicial
punishment can be branded cruel, inhuman, or degrading. In a sense,
the mere fact of being convicted and subjected to judicial punishment
15 itself humiliating and degrading. But as the European Court stated in
the Tyrer case, it “would be absurd to hold that judicial punishment
generally, by reason of its usual and perhaps almost inevitable element
of humiliation, i1s ‘degrading.” "% Some further criteria must be used
depending “on all the circumstances of the casc and, in particular, on
the nature and context of the punishment itself and the manner and
method of its execution.”7¢

Moreover, as the Court pointed out, “A punishment does not lose
its degrading character just because it is . . . an effective deterrent or
aid to crime control.”’7t A punishment may also be cruel even though
no cruelety is intended: as Bion said more than two millennia ago,

though boys throw stones at frogs in sport, the frogs do not die in Annex 3
sport but in earnest.”?
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One school of thought maintains that capital punishment does not
comport with human dignity and should be categorized as cruel and
inhuman punishment.”® Yet, as we have scen, this punishment is in fact
permitted (subject to some exceptions) under Article 6. On the other
hand, if the death penalty involves torture or a lingering death—if there
is more to it than “‘the mere extinguishment of life”—it is cruel and
inhuman.”® It is submitted that public execution, which is still a fre-
quent occurrence in some Arab and African countries, is a degrading
punishment. A degrading punishment which may be regarded as irre-
futably illegal under Article 7 is putting a person in the pillory and
exposing him to public ridicule (as was common in days past). It must
not be concluded, however, that publicity is the only relevant factor in
assessing whether a punishment is degrading. As the Court in the Tyrer
case emphasized, a punishment may be degrading even in the absence
of publicity.”® The Court, faced with a casc of whipping inflicted pri-
vately as a punishment on a male juvenile under the penal law of the
Isle of Man (a dependency of the British crown with its own legal sys-
tem), ruled that judicial corporal punishment was degrading punish-
ment.7¢

The position is less clear in respect of certain other judicial punish-
ments such as solitary confinement or even life imprisonment. It 1s at
least arguable that these two are inhuman punishments, although it is
difficult to accept that life imprisonment is barred by the Covenant if
capital punishment is permitted.

Medical and scientific experiments raise a number of questions,
mostly in regard te circumstances which may vitiate consent. The
clause banning experimentation in the absence of free consent was in-
troduced into Article 7 in order "to prevent the recurrence of atrocities
such as those committed in concentration camps during the Second
World War.”” 77 The so-called experimentations carried out by the Nazis
on inmates of concentration camps subjected the latter to, inter alia,
poisons, epidemics, freezing conditions, and extremely high altitudes.”8
Such outrages can be regarded as outright torture, in which case con-
sent i1s not an issue: torture, unlike medical or scientific experimenta-
tion, is unlawful even if the victim (say, for masochistic reasons) agreed
to be subjected to it. With genuine medical and scientific experiments,
however, free consent is the central issue. If a scientist allows himself
to be infected with a microbe, or exposes himself of his own free will
to radiation, with a view to advancing human knowledge, the element
of consent is the touchstone of legality.?® Still, there are problems con-
cerning people (e.g., prisoners) who are placed in such a position that

Annex 3
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their consent to be exposed to risks through experimentation may be
taken with a grain of salt.8 Edmond Cahn speaks about the “engineer-
ing of consent” by exploiting the condition of necessitous men.8! On
the other hand, there are instances of unimpeachable experiments per-
formed on a massive scale without seeking the consent of the persons
concerned, for example, the addition of fluoride to the water supply on
an experimental basis.®? Perhaps there is room for the notion of con-
structive consent in such circumstances. The words “in particular”
which link the two sentences of Article 7 were designed by the framers
of the Covenant to make it clear that only experiments which come
within the range of inhuman treatment are forbidden whereas legiti-
mate scientific or medical practices are not hindered.83

Liberty
Freedom from Slavery and Forced Labor

Article 8 of the Covenant proclaims the fundamental freedom from
slavery and forced labor. This human right is also enunciated in Article
4 ot the Universal Declaration of Human Rights,8* Article 4 of the
European Convention,8 and Article 6 of the American Convention.86
There 15 also a series of conventions dealing with the subject: the 1926
Slavery Convention,®” the 1930 ILO Convention (No. 29) concerning
Forced or Compulsory Labor,®® the 1956 Supplementary Convention
on the Abolition of Slavery, the Slave Trade, and Institutions and Prac-
tices Similar to Slavery; 8 and the 1957 ILO Convention (No. 105) con-
cerning the Abolition of Forced Labor.%°

Article 8 prohibits slavery, the slave trade, servitude, and forced or
compulsory labor. None of these expressions is defined in the article.
The common denominator of slavery, slave trade, and servitude—as
distinct from forced or compulsory labor—is that they are forbidden
1rrespective of the consent ot the person concerned. A proposal to insert
the adjective “involuntary™ before the word “servitude” was opposed
for this very reason: servitude (like slavery and slave trade) is prohibited
in any torm, whether involuntary or not, and no person may “‘contract
himself into bondage.”’®! The term “‘slavery” is technical and limited in
scope, inasmuch as it implies ownership as chattel by another person
and “‘the destruction of the juridical personality.”” 92 “‘Slave trade” is
also an expression that should be strictly construed. A proposal to sub-
stitute for it “‘trade in human beings” (a phrase covering traffic in

Annex 3
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women for sexual exploitation as well as slaves) was not accepted.®?
“Servitude™ is a broader term “‘covering indirect and concealed forms
of slavery.”®* Tt seems to include, though it is not limited to, peonage
and serfdom.®3

The expression “forced or compulsory labour™ is defined in Article
2 of the 1930 ILO Convention in the following terms (subject to five
exceptions enumerated in the Article): “all work or service which is
exacted from any person under the menace of any penalty and for
which the said person has not offered himself voluntarily.””®® Yet this
definition was not considered by the framers of the Article as “entirely
satisfactory for inclusion in the covenant.” %7

Article 8 expressly states that the prohibition of forced or compulsory
labor does not preclude (a) the performance of hard labor as a punish-
ment concomitant with imprisonment pursuant to a sentence by a com-
petent court; (b) any other work or service normally required ot a per-
son who is under detention in consequence of a lawful order of a court
(or during conditional release from such detention); (c) any service of a
military character (as well as national service required by law of consci-
entious objectors); (d) any service exacted in cases of emergency or ca-
lamity threatening the lite or well-being ot the community; (¢) any
work or service which forms part ot normal civil obligations.

The difference between hard labor as a punishment (a) and service
normally required of a person under detention (b) 1s thar the former
pertains to a specific punishment of “hard labor”” to which a competent
court expressly sentences a convicted person, whereas the latter covers
ordinary prison work which all persons under detention may be re-
quired to perform.?® Even when hard labor is imposed by a court of
law, however, the hardship entailed must be within reason. As for ser-
vice normally required of a person under detention, the adverb "nor-
mally”” is used with a view to providing “a safeguard agamst arbitrary
decisions by prison authorities.” *® Regarding service of a military char-
acter, as well as national service required by law of conscientious objec-
tors (c), the question arises whether conscientious objectors are entitled
to be compensated with pay equal to that received by soldiers. Propos-
als to deal with the subject in Article 8 failed. " Services exacted in
times of emergency (d) do not present a problem. But what is meant
by “normal civil obligations™ (e)? It is noteworthy that in the case of
Iverson v. Nonway (1963), the European Commission ot Human Rights
refused to view the obligatory public service of a Norwegian dentist
assigned (by law) for one year to a remote area in the northlands as

Annex 3
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Another important question is whether a state may impose a general
duty to work by penalizing a so-called parasitic way of life (in the style
of the USSR).1%2 In my opinion, such legislation must be viewed as an
infringement on human rights. Every person enjoys a right to work
under Article 6 of the International Covenant on economic, Social, and
Culeural Rights 19 (and various other instruments). But there is no ob-
ligation to work. An “‘anti-parasite’”” law collides head-on with the pro-
hibition of forced labor.

On the other hand, if a person does not wish to work and the state
(without penalizing his conduct) withholds relief from him, this purely
financial pressure does not amount to compulsion.'% Moreover, if ab-
stention from work is coupled with other factors, it may amount to
vagrancy. Article 5(1)(e) of the European Convention expressly permits
the detention of vagrants.1%5 In the Vagrancy cases (1971), the European
Court of Human Rights pointed out that the Convention does not de-
fine the term “vagrant.”’ 1% The Court examined a definition contained
in the Belgian Criminal Code, under which “vagrants are persons who
have no fixed abode, no means of subsistence and no regular trade or
profession.” 197 There are three cumulative conditions in this definition,
and the Court held that it is reconcilable with the usual meaning of the
term “‘vagrant.” 198 Thus, a person who merely has no regular trade or
profession cannot be regarded as a vagrant and if detained on that
ground alone, the state would be in violation of Article 8 of the Cove-
nant,

The Right to Liberty and Security

Article 9 of the Covenant sets forth the right to liberty and security
of the person. This right is confirmed in Article 3 of the Universal
Declaration of Human Rights (together with the right to life), Article
5 of the European Convention,1% and Article 7 of the American Con-
vention. 110

The term “right to liberty”—which may be paraphrased as the *“free-
dom of freedom’—sounds like an abstract slogan. But it implies phys-
ical freedom and encompasses the very concrete and specific freedom
from arbitrary arrest and detention, a right which is as critical as any,
and too commonly dishonored in our time.

Every society uses criminal law and institutions to maintain order
and justice, as well as to protect the rights of others. The procedures
and sanctions of the criminal process, however, impinge on the free-
dom of the individual charged with and convicted of crime (and in

Annex 3
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extreme cases take his life). Such invasions of freedom are justified be-
cause they are necessary to protect soclety, but they are justified only 1f
and to the extent that they are indeed necessary. The criminal process,
however, is subject to failures and abuses, which are among the greatest
threats to human rights, particularly to the rights to life and liberty.

Protection against inadequacies of the criminal process is a principal
concern of international human rights. It is the subject of several articles
in the Covenant and of a separate essay in this volume (see essay 6). In
this essay, the emphasis is on onc crucial aspect of that protection: the
protection against arbitrary arrest and detention. Too often, in too
many societies, individuals are arrested and detained without proper
cause, not as part of the criminal process but in situations where the
criminal law has no legitimate place.

Article 9 of the Universal Declaration ! deals with freedom from
arbitrary arrest, detention, or cxile as an independent human right, sep-
arate from the right to liberty in Article 3. Article 9 of the Covenant,
however, brings the freedom from arbitrary arrest or detention (though
not the freedom from arbitrary exile) within the bounds of the right to
liberty, as do Article 5 of the European Convention and Article 7 of the
American Convention. Article 9 of the Covenant spells out this free-
dom as follows: “(1) No one shall be deprived of his liberty except on
such grounds and in accordance with such procedure as are established
by law.”

Once more we encounter a reference in the Covenant (an interna-
tional legal instrument) to the national legal system. The generic term
“law"" in its ordinary use embraces not only statutory enactments but
also subordinate legislation and even unwritten (‘‘common”) law.112
The European Court of Human Rights held in the Golder case (1975),
that such subordinate forms of legislation may fulfill the condition *'in
accordance with the law,” which appears in the European Convention
in a different context.!13 In yet another frame of reference, the Court
observed in the Sunday Times case (1979) that the word “law” in the
expression “prescribed by law’" covers “not only statute but also un-
written law.” The Court added that any other interpretation would
strike at the very roots of the legal system of a common-law state.?
Still, the Court ruled that a law must be (a) adequately accessible to all
citizens; and (b) formulated with sufficient precision to enable the citi-
zen to regulate his conduct. 15 The citizen, in the Court’s words, “must
be able—if need be with appropriate advice—to foresee to a degree that
is reasonable in the circumstances, the consequences which a given ac-
tion may entail.”’11® The principle governing restrictions of human
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rights, according to this judgment, is “‘the principle of legal certainty,”
though the Court stressed that absolute certainty is unattainable and,
indeed, that excessive rigidity is undesirable. 17

Generally speaking, the requirement that both the grounds for deten-
tion and the procedure leading to it must be “established by law™ em-
phasizes the need to promulgate ground rules and to circumscribe the
freedom of action of public ofticials. Not cvery policeman (or other
state functionary) is entitled to decide at his discretion, and on his own
responsibility, who can be arrested, why and how. The Permanent
Court of International Justice pointed out in its Advisory Opinion in
the Danzig Decrees case (1935) that “‘the principle that fundamental
rights may not be restricted except by law™ does not necessarily exclude
the use of discretion in applying the law.11® But the Court went on to
say that there are some cases in which the discretionary powers left to
a public authority are so wide that they exceed acceptable limits.11%
That statement has important implications for Article 9 of the Cove-
nant, too.

A major question is whether the requirement that grounds and pro-
cedures of detention be established by law exhausts the injunction
against arbitrary arrest and detention. This brings to the fore the mean-
ing of the pivotal term *‘arbitrary.” Several opinions were expressed on
this issue in the process of drafting Article 9. According to one school
of thought, “arbitrary” is synonymous with “illegal” or “contrary to
the national legislation.” 12% In other words, an arrest is arbitrary only
if it is not sanctioned by law: any detention carried out under the im-
primatur of law 1s by definition nonarbitrary and therefore permissible.
On the other hand, it was argued that “arbitrary” means “unjust’ and
that all legislation must “conform to the principle of justice.” 2! This
was the position of the American Delegation in the Third Committee
of the General Assembly: “Arbitrary arrest or detention implied an ar-
rest or detention which was incompatible with the principles of justice
or with the dignity of the human person irrespective of whether it had
been carried out in contormity with the law.’” 122

The allusion to “‘justice” in this context may have referred to the
principle in traditional international law that a state is responsible for a
“denial of justice” to a national of another state. In essence, the question
is whether there exists an objective international minimum standard so
that a law incompatible with it may be declared in contravention of
human rights. The prevailing and better view is that Article 9 imports
such an international minimum standard,?? although proposals listing
the possible grounds on which deprivation of liberty may be justified Annex 3
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were rejected by the framers of the article.'?* As the European Court
of Human Rights held in the Winterwerp case (1979): “In a democratic
society subscribing to the rule of law . . . no detention that is arbitrary
can ever be regarded as ‘lawful.” 7125 It is manifestly the purpose of the
Covenant to protect individuals from despotic legislation and to estab-
lish that deprivations of liberty, such as occurred under the Nazi re-
gime, are not consistent with human rights merely because they were
prescribed by national law.*2¢ The duties corresponding to international
human rights are incurred by states. If states are free to determine the
scope of their own obligations, international human rights are liable to
become empty shells. Only an international minimum standard which
operates independeatly of the vagaries of national legal systems can ef-
fectively protect human rights. The idea that no one can be subjected
to arbitrary arrest or detention was imported into Article 9 of the Cov-
enant from Article 9 of the Universal Declaration. A study of the draft-
ing of the earlier document supports the conclusion that the intent of
the framers of the original clause was to bring national legislation mto
line with an international minimum standard.*?7

While the content of a minimum international standard cannot be
defined or enumerated, onc form of arbitrariness is surely within the
prohibition of Article 9—when the law permitting detention is a lex
specialis applicable solely to John Doe und not to others. Article 9 im-
plies that the law governing detention must be of general applicability.
The arrest of a given person on legal grounds fitting only the specitic
occasion is arbitrary—notwithstanding the form of law supporting 1t—
because 1t is capricious.

Of course, what is or is not arbitrary may depend on the context and
circumstances. For example, the European Court of Human Rights
pronounced in the Engel case (1976) that members of the armed forces
are also entitled not to be dispossessed of their liberty in an arbitrary
fashion. 128 Still, disciplinary penalties which would be deemed a depri-
vation of liberty if applied to a civilian may be permissible when 1m-
posed on a serviceman.'??

Article 9(2) provides: **Anyone who is arrested shall be informed, at
the time of arrest, of the reasons for his arrest and shall be promptly
informed of any charges against him.”

This right is applicable in the legitimate criminal process and ex-
presses rights to which even those properly charged are entitled (see
essay 6). But it is also designed to ensure against the abuse of the crim-
inal process. The goal is to avoid a Katkaesque world in which people

find themselves deprived of their liberty without even knowing why. A 3
nnex
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A distinction is drawn, however, between giving reasons for arrest and
informing the person of the charges against him. Reasons for arrest
must be given at the time a person is arrested. The competent authori-
ties are then given “sufficient time to prepare a detailed brief of the
charges,”” although the period should be as short as possible. 3¢ Charges
are, of course, more formal in character, although there is no require-
ment that they be imparted in writing. 13!

Article 9(3) provides in part: “ Anvone arrested or detained on a crim-
mal charge shall be brought promptly before a judge or other ofticer
authorized by law to exercise judicial power and shall be entitled to trial
within a reasonable time or to release.”

There are two parts to this right. First, the freedom of action of the
executive branch of government is circumscribed. A temporary admin-
istrative detention is permissible—if authorized by law-—but the de-
tainec must be brought promptly before the judiciary. The ferm
“promptly” is not defined, but obviously it is a matter of hours or days
rather than weeks or months. The European Court of Human Rights
held in the Lawless case (1961) that administrative detention without
bringing the detainee before a judicial authority is in contravention of
this human right, even if its purpose 1s the prevention of future offenses
rather than the punishment of past ones.132

What 1s the meaning of the term “‘other officer authorized by law to
exercise judicial power’? The question arose before the European Court
of Human Rights in the Schiesser case (1979).'33 The Court ruled that
there is ““a certain analogy’ between such an officer and a judge, though
the term “officer” has a wider meaning.'3* The exercise of judicial
power ‘“‘is not neccessarily confined to adjudicating on legal disputes”™
and the officer may be an official in the public prosecutor’s depart-
ment. 135 Nonetheless, the Court reached the conclusion that the ofticer
could not conceivably exercise judicial power it he does not enjoy in-
dependence from the executive and the parties.'3® In addition, the per-
son arrested must appear before the ofticer who must also review “the
circumstances militating for or against detention” on the basis of legal
criteria. 137

Second, once the detainec is charged, his detention may be extended
(by order of a judge) on remand, although he must be brought to trial
withi a reasonable time. What is “‘reasonable time’ in the context?
The expression has created difficulties under the European Convention
on Human Rights.13® The European Court of Human Rights, in the
Wembhoff case (1968), interpreted the phrase “‘shall be entitled to trial
within a reasonable time” (which appears both in the European Con-ANNeX3
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vention and in Article 9 of the Covenant) as relating “to the whole of
the proceedings before the court, not just thetr beginning.” 3% It is not
enough that trial begin within a reasonable time, but conviction by a
court of first instance or acquittal and release must also be within a
reasonable time. In the Stagmuller case (1969), the European Court mn-
dicated that it is not feasible to translate reasonable time “into a fixed
number of days, weeks, months, or years.” ¥ In the Wembhoff case it
held: “The reasonableness of an accused person’s continued detention
must be assessed in each case according to its special features.” 1

The Court declined to endorse the European Commission’s st of
seven general criteria for assessing the length of the detention imposed,
preferring to rely on the specific circumstances of cach casc and on the
reasons given by the national authorities for prolonging detention.’*?
Accordingly, the Court reached different conclusions in two judgments
pertaining to lengthy periods of detention delivered on the same day.
In the Wemhoff case, the Court found that a period of three and a halt
years of preverdict detention was not unreasonable considering the ex-
ceptional complexity of the investigation.'** But in the Neumeister case,
the Court pronounced that a period of two years of detention on re-
mand constituted a violation of human rights. 1%

Article 9(3) continues: “It shall not be the general rule that persons
awaiting trial shall be detained in custody, but release may be subject
to guarantces to appear for trial, at any other stage of the judicial pro-
ceedings, and, should occasion arise, for execution of the judgment.”

This unusual formulation, couched in negative rather than aftirmative
terms, is tied in with the overall requirement in Article 9(1) that deten-
tion not be “arbitrary.” It is clear that release from custody pending
trial (subject to guarantees of appearance) may not be denied arbitrarily.
On the other hand, there is no absolute right to such relcase. Applying
similar provisions, the European Court has confirmed that there are
three acceptable grounds for continued detention and refusal of re-
lease. 'S These are:

1. Danger of flight: if there 1s reason to fear that the accused will
abscond because of the severity of the sentence which the accused
may expect in the event of conviction; 146 or pecause of his char-
acter, his morals, his home, his occupation, his assets, his family
ties, and all kinds of links with the country in which he is prose-
cuted: 17 or even because of the accused’s particular distaste of
detention. 148

D. Suppression of evidence: if there 1s reason to fear that evidence
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will be destroyed, especially as a result of the accused communi-
cating with persons who might be involved. 149

3. Repetition of the offensc: if the accused is charged with a serious
offense and there is danger that, should he be released, he would
repeat it1%0 or commit other offenses. 151

The guarantees that may be required for release from custody (when
granted) may vary from one country to another, and they do not nec-
essarily have to be “of a purely financial character.” 152 Yet bail is prob-
ably the most common guarantee. The forms of bail are manifold, but
the common purpose is to secure the presence of the accused at his trial
“by the threat that nonappearance will entail the forfeiture by the ac-
cused or some other person of a specified sum of money.” 153 In prac-
tice, release from custody may be improperly denied not merely by
refusal without reason to grant bail, but also by setting it at an ¢xces-
sively high figure. Justice Douglas of the Supreme Court of the United
States stated the case lucidly: “The presumption that a man is innocent
until proven guilty is in effect circumvented if a man is imprisoned,
pending trial, because he cannot raise bail.” 154

Indeed. an indigent defendant who loses his freedom because he can-
not provide bail may also lose the opportunity to investigate his case
and to earn money he may necd to press his case properly. 155 Conse-
quently, the method of calculating bail is of crucial importance. The
European Court held in the Neumeister case, that the purpose of the
calculation of bail is to ensure the presence of the accused at his trial, 156
Assessment of bail on the basis of extraneous considerations (such as
the amount of the loss resulting from the offense imputed to the ac-
cused which the accused may be called upon to make good) 1s theretore
a violation of the individual’s rights.157 The amount of bail must be
assessed principally by reference to the accused, his assets, and his re-
lationship with any guarantors that he may have, so that the prospect
of loss to the guarantors will act as a sufficient deterrent to dispel any
wish to abscond. 158

Article 9(4) provides: “Anyone who is deprived of his liberty by ar-
rest or detention shall be entitled to take proceedings before a court, in
order that that court may decide without delay on the lawfulness of his
detention and order his releasc if the detention is not lawful.”

As the the European Court of Human Rights held in the Vagrancy
cases (1971), the purpose of this provision is to assure that detainces
have the right to judicial review of the lawfulness of their arrest,159
Hence, the right is limited to instances in which the decision depriving Annex 3
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a person of his liberty is taken by an administrative body.1%V If the
decision i1s made by a court in the first instance, the supervision re-
quired is already incorporated in that decision and the state need not
make available to the person concerned a second judicial review.1¢! For
this purpose an authority is judicial in nature if it provides the funda-
mental guarantees of judicial procedures.®? In the Winterwerp case, the
Court added that it is cssential that the detainee should have an “op-
portunity to be heard either in person, or where necessary, through
some form of representation.” 163

The technique used to enable a detainee to get the necessary judicial
supervision of the lawfulness ot his arrest depends on the internal legal
system. In commoun-law countries, it will usually take the form of ha-
beas corpus proceedings, but a specific reference to habeas corpus,
which had appeared in early dratts ot Artcle 9, was deleted.?®* What
ultimately counts is not the specific technique but assured access to a
court.

Article 9(5) provides: “*Anyone who has been the victim of unlawful
arrest or detention shall have an enforceable right to compensation.™

This is a very important check on the wide powers of the exccutive
to keep a person in detention pending trial. When the executive errs or
abuses its powers, it must indemnify the victim for the wrongful de-
privation of his liberty. The amount of compensation may take into
account not only material but also “moral” damage to the victim.1%s
The right of action for compensation apparently lies only against the
state as a legal person: a proposal to insert in the article “a right of
action agamst any individual who by his malicious or grossly negligent
conduct directly caused the unlawful arrest or detention” was de-
teated. 166

Freedom from Imprisonment for Inability to Fulfill Contractual
Obligations

Article 11 of the Covenant lays down the rule that “no one shall be
imprisoned mercly on the ground of mability to fulfill a contractual
obligation.” This right is also recognized in Article 1 of Protocol 4 to
the European Convention,'®” and in Article 7(7) of the American Con-
vention, 168 although it is not mentioned in the Universal Declaration,

The American Convention clarifies that this principle does not apply
to nonfulfillment of duties of support (i.c., maintenance, alimony, and
so on). This was also conceded by the framers of the Covenant, who
“agreed that Article 11 did not cover crimes committed through the
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non-fulfillment of obligations of public interest, which were imposed
by statute or court order, such as the payment of maintenance allow-
ances.” 1%% Thus, the article does not preclude imprisonment for failure
to pay judgment debts tor damages.7? Moreover, if a debtor has the
financial means to fulfill his contractual obligation but refuses to carry
out his undertaking, he is not protected by Article 11.77" This 1s the
implication of the clause “merely on the ground of mability”’: a person
who is able but unwilling to fulfill contractual obligations may be pun-
ished by imprisonment. 172

An attempt was made in the course of drafting Article 11 to restrict
its scope even further to “inability to pay a contractual debt,” but this
was not accepted.” The article therefore covers any contractual obli-
gation, namely, the payment of debts, performance of services, or the
delivery of goods.17*

Conclusion

The rights to life, physical liberty, and integrity are all (in the tax-
onomy of the Covenant) civil rights. As such, their roots are derived
from time-honored traditions of modern civilization. Some have be-
come generally accepted norms of customary international law, at least
in their broad outlines.

It is noteworthy that whereas Article 4 permits contracting parties
(under certain conditions) to take measures derogating from their obli-
gations under the Covenant in time of public emergency which threat-
ens the life of the nation (see essay 3), no such derogation is permitted
from Articles 6, 7, 8 (paragraphs 1 and 2), and 11. That is to say, the
rights to life, freedom from torture and degradation, freedom from
slavery and servitude, and freedom from imprisonment due to inability
to fulfill contractual obligations cannot be suspended even in time of
international or internal armed conflict. In the first three instances this
1s so because of the quintessential nature of the rights: war or no war,
emergency or no cmergency, summary executions, torture, and slavery
are outlawed. In fact, the temptation to perpetrate atrocities increases in
time of war, when the enemy is denigrated in the public mind until 1t
assumes a subhuman semblance; all the more reason to ensure that gov-
ernments do not vield to that temptation. On the other hand, trecdom
from imprisonment for inability to fulfill contractual obligations is
probably not subject to derogation for the paradoxical reason that it has
only a marginal significance and is simply irrelevant to the crisis. Free-
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dom from forced labor and the right to liberty and security are subject
to derogation because they are, to the contrary, both significant and
germane to the conduct of hostilities on the front and to the exigencies
ot the situation in the rear.

Notwithstanding the wide acceptance of the basic principles discussed
in this paper, many questions remain regarding concrete issues of inter-
pretation. It is to be hoped that elements of doubt and ambiguity will
disappear in the years ahead and that the practice of states will redefine
the exact scope of these fundamental freedoms in the largeness of spirit
they demand.
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EVIDENCE AND PROCEDURE

IN this chapter we deal with certain questions of evidence and pro-
cedure as they touch those issues which may, in the broadest sense
be termed ‘causal’. How are such issues settled? What is involved in
proving the presence of ‘causal connection’ between a wrongful act
and harm? Here some of the difficulties arise because of the variety
of types of causal connection, others from the ambiguities of the
expression ‘burden of proof’, which is used in the formulation of a
wide range of issues, procedural and evidentiary, others again from
the interplay of questions of proof and principles of legal policy.

I. EVIDENCE ON CAUSAL ISSUES

How causal connection is to be proved is not a question to which

anreatbamn mem armdanman hasin davratad massakh attamtine Mlawmcases an 0
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course, an exception. The second volume of his treatise contains a
detailed analysis of the topic. This is a valuable pioneering effort but
it would not be profitable to attempt to criticize Wigmore’s ar-
guments in detail because they fail to take account of certain im-
portant distinctions which we have expounded elsewhere in this
book. The first is the distinction between particular causal statements
on the one hand and, on the other, (a) those causal apophthegms
wluch summarize in a form convenient for use in everyday life what
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event of a given type, and (b) highly specific generalizations speci-
fying a cause and concomitant conditions believed to be invariably
followed by a consequence of a given type, such as Mill thought
were implied by and required for the defence of particular causal
statements. Instead of recognizing these distinctions Wigmore
wavers uncertainly between a Mill-like view of causation!' and the
view that causal statement§ are reducible to statements of prob-
ability. Thus, he insists that causal processes are identified by Mill’s
principles of inductive logic and says that ‘stated in its broadest form
the notion of cause and effect is merely that of invariable sequence’,
yet immediately afterwards advances the inconsistent view that ‘an

| Treatise on Evidence (3rd edn.), s. 446.

Annex 4



EVIDENCE AND PROCEDURE 421

that he acted voluntarily in our narrow sense, e.g. if he threw himself
under the wheels of a car, no further explanation of the harm is
needed. But why should plaintiff in the ordinary case negative his
own responsibility before appealing to the fact that, as harm of this
sort is usually caused by negligence, it probably was so caused on
this occasion?

II. PROCEDURAL EFFECT OF EVIDENCE ADDUCED

Great confusion surrounds the terminology used in discussing the
procedural effect of evidence given by the parties.”2 When we speak
of the burden of proof being on one party or shifting to the other
we may mean ane of twa tvnes of ‘hnrden’ which corresnand ta twa
different problems that may arise in a case. The first is the problem
whether an issue of fact should be submitted to the trier of fact as
one on which he must form a judgment or whether, in view of the
conclusive character of the evidence or its lack, only one view is
possible. The second is a problem which arises only when it is decided
that there is evidence on which the trier of fact is entitled to form a
view. The judge must then direct the jury or direct himself, if he is
sitting without a jury, on the question which side has the task of
persuading the tribunal of fact on the issue in question.

The first sense of ‘burden of proof’, which is relevant to the first
of these problems, is the burden of adducing enough evidence to
prevent the issue being withdrawn from or not put to the jury or a
directed verdict given. Thus, in a civil case in which the plaintiff
alleges negligence, the issue of negligence will not be put to the jury
unless evidence has been adduced on which they can reasonably find
that defendant was negligent. Again, on a charge of homicide, the
issue of provocation will not be put to the jury unless evidence has
been adduced by accused or elicited from the prosecution witnesses
on which they might reasonably find in favour of accused on that
issue. This ‘evidentiary’ burden does not shift but, on any given
issue, it may or may not have been discharged; for, at a given stage,
either there is sufficient evidence for the issue to go before the jury,
or it is for one of the parties to adduce such evidence.

A different though closely related type of ‘burden’ is the burden
of proof in the sense of the need to persuade the tribunal of fact of
the truth of a proposition with the appropriate degree of cogency.
This is the only ‘burden of proof® which need be mentioned to a jury
since, ex hypothesi, if the burden of adducing evidence is not satisfied
the case is withdrawn from or not put before the jury or a directed

72 Cross, Evidence, p. 86.
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verdict is given. On whom, then, does the burden of proving causal
connection lie? It is for the plaintiff or prosecution in most cases to
persuade the tribunal of fact of the existence of causal connection
between wrongful act and harm. It is theoretically possible and,
according to one view, sometimes actually the case in civil law that,
when plaintiff has given evidence of special cogency, the burden of
persuasion then shifts to defendant who is bound affirmatively to
prove the absence of causal connection, with the appropriate degree
of cogency, viz. on a balance of probabilities.

The two types of burden may most easily be distinguished thus:
when A4 has the evidentiary burden, B is entitled to have the issue
withdrawn from or not put before the tribunal of fact or a directed
verdict aiven unlece 4 diccharaec it: when 4 hag the burden of
persuasion B is entitled to succeed unless the evidence is sufficiently
cogent to persuade the tribunal of fact on a balance of probabilities
or beyond a reasonable doubt as the case may be of the truth of
A’s contention. In the case of a persuasive burden there will be,
corresponding to the burden on A4, a presumption in favour of B.

Many writers also use the expression ‘burden of proof® to charac-
terize the position, e.g. on a criminal charge when, the prosecution
having adduced evidence on which the jury could convict, accused
IS 11 Joupaldy unlicss Ue auduces CVIUCIGT rowing doudi on ine case
for the prosecution. Such writers also speak of this as an evidential
burden, though clearly it should be distinguished from the sense of
evidential burden explained above, since failure to discharge the
burden in this third sense does not result in the exclusion of any
issue from the jury. The same writers also use the word ‘presumption’
in a corresponding sense. It may be questioned whether it is necessary
to employ ‘burden of proof’ and ‘presumption’ in this sense in order
to describe the judicial process. Would it not suffice to say that
accused or defendant runs a risk that the issue will be decided against
him unless he throws doubt on the evidence so far adduced? The
risk may, of course, be a great one in a case where a reasonable man
would come to a conclusion adverse to him, and in such a case
he runs the risk that the judge’s direction will clearly indicate the
conclusion to which he thinks the jury ought to come.

The burden of adducing evidence of causal connection normally
rests on plaintiff at the beginning of a civil case. Occasionally causal
connection between defendant’s conduct and the harm may be ad-
mitted on the pleadings. In the ordinary case the burden rests on
plaintiff until he has adduced enough evidence to prevent the issue
being withdrawn from the jury, and a verdict entered for defendant
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at the close of plaintiff’s case on the ground that there is no evidence
of causal connection.” Thereafter neither party has a burden of
adducing evidence, though defendant may be in jeopardy unless he
presents further evidence which throws doubt on plaintiff’s case.
This will be the position if such matters as novus actus interveniens
or the loss attributable to a pre-existing condition of the plaintiff are
treated as part of the single causal issue which is already before the
jury. If however, such matters are treated as raising separate issues,
the ‘evidentiary’ burden in relation to them will be on the defendant.
Thus, the evidentiary burden of showing that plaintiff suffered from
a disability or susceptibility before he was injured by defendant’s
wrong, so that, though causal connection is not negatived, damages
should he reduced on that acconnt rests an defendant 74 How much
evidence he must adduce is another matter; it does not affect the
incidence of the burden.

The burden of persuading the court or jury of the existence of
causal connection rests on the plaintiff or prosecutor at the beginning
of a case. If in a civil case the plaintiff claims damages for several
items of harm, he must show that each is causally connected with
defendant’s wrongful conduct.”s In a criminal case, at least in English
law, it never shifts. In civil law it sometimes does so. ‘Shifting’ means
that defendant must prove the contradictory of plaintiff’s contention.
We now examine some of the exceptional cases in which the burden
of adducing evidence or of persuading the tribunal of fact is said in
the appropriate sense to ‘shift’. Usually the court does not state what
type of burden it has in mind.

(i) The California court has decided that, when two defendants
acting independently have each been proved negligent and harm has
occurred which is clearly the consequence of the negligence of only
one of them, but the evidence does not establish which, ‘a re-
yuiremeni inai ine burden of proof [ui causal connecilonj be siified
to defendants becomes manifest’.’ This means that the persuasive
burden is shifted; defendant must prove that his act was not the
cause of the harm.

In Summers v. Tice” both defendants negligently fired at the same
time at a quail and plaintiff was struck in the eye by a shot from one
of the guns, it being impossible to establish which. A judgment
against both defendants was upheld.

73 Deutsch v. Connecticut Co. (1923) 98 Conn. 482, 119 Atl. 891.

74 Watts v. Rake (1960) 108 CLR 158; Sayers v. Perrin [1966] QLR 89.

75 Edwards v. Hourigan [1968] QR 202; Negretto v. Sayers [1963] SASR 313.
76 Summers v. Tice (1948) 33 Cal. 2d 80, 199 P. 2d 1, 4, per Carter J.

77 Approved in Cook v. Lewis [1952] 1 DLR 1, 18, per Cartwright J.
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We must distinguish the case where defendants are acting in con-
cert’® and one has clearly caused the harm; here the other is re-
sponsible not for having caused the harm but on the special ground
that he engaged in a common venture with the first.”

The principle involved seems reasonable when both or all the
defendants against whom it operates are shown to have been at fault
on the occasion in question, and the doubt merely concerns which
of them caused the harm. For it is fairer that the burden of identi-
fication be borne by the wrongdoers rather than their victim when it
is their multiplicity alone which precludes the latter from identifying
the responsible culprit.s0 In Sindell v. Abbott Laboratories,' however,
the California court extended the principle to a case in which de-
fendants were not shown to have been at fault but only to have had
a substantial share in the market for the sale of the product which
injured plaintiffs. Children whose mothers during pregnancy had
taken a certain drug, not then known to be dangerous, later deve-
loped cancerous growths as a result. Though they could not show
which firms had manufactured the particular samples of the drug
taken by their mothers, it was held that they could recover, on the
basis of strict products liability, against those firms which in-
dividually or together had at that time a substantial share of the
California market in the drug. Though it remains open in theory for
a firm to show that its product did not cause the harm in the in-
dividual case, in practice it could not do so. Hence in effect the court
dispenses with the need to prove fault and causal connection and
instead treats the manufacturers of the drug as collectively insuring,
in proportion to the market share of each, those who suffer harm
after using the drug. As Richardson J. points out in his dissent,32 this
is a radical departure from traditional conceptions of tort law, with
their emphasis on the matching of plaintiffs and defendants.

(11) A variant of the last view, supported by Rand J. in the Supreme
Court of Canada, is that the burden is shifted if plaintiff shows that
defendant was negligent and that either he or another has caused
the harm and defendant ‘by confusing his act with environmental
conditions . . . has in effect destroyed the victim’s power of proof’.s3
This probably also refers to a persuasive burden.

78 QOliver v. Miles (1926) 144 Mis. 852, 110 So. 666, 50 ALR 357.

79 Above, p. 325.

80 Fleming, Torts, p. 301.

81 (1980) 163 Cal. Rep. 132, 607 P. 2d 924; cf. Bichler v. Eli Lilly (1981) 436 NYS
2d 625; (1980) 94 Harv. LR 668.

82 Sindell v. Abbott Laboratories (1980) 607 P, 2d 924, 939.

83 Cook v. Lewis [1952] 1 DLR 1, 4; Woodward v. Begbie [1962] Ont. R. 60, 31
DLR 2d 22; cf. Saint-Pierre v. McCarthy [1957] QR 421; Gardiner v. National Bank
Carriers (1962) 310 F. 2d 284; Haft v. Lone Palm Hotel (1970) 478 P. 2d 465 (lifeguard
if present at pool might have been able to establish how deceased drowned); contra:
Matthews v. McLaren (1969) 4 DLR 3d 557, 566 and see E. R. Alexander (1972) 22
U. Toro. LJ 98; E. J. Weinrib (1975) 38 MLR 518, 525.
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know in advance whether his conduct was likely in the outcome to
present difficulties of proof to a potential victim.

(iti) When the evidence makes it more likely than not that one or
other of two defendants has been guilty of negligence causing the
harm but does not make it clear which, the California court has
again ruled that the (persuasive) burden is on each defendant to
disprove negligence and causal connection between his own conduct
and the harm.

In Ybarra v. Spangard % plaintiff suffered a shoulder injury during
an operation for appendicitis. He joined as defendants the diag-
nostician, surgeon, anaesthetist, owner of the hospital, and two
nurses. One or more of them was clearly responsible and it was held
that their control of the things which might have harmed plaintiff
‘places upon them the burden of initial explanation’, a phrase which
may mean either that a persuasive burden rests on each of them or
perhaps merely that they are in jeopardy on the issues of negligence
and causal connection.

Whether the burden is shifted on such facts has not been decided
in English law, but Denning LJ has by different reasoning reached a
view similar to that of the California court,36 while McNair J. was
of the opposite opinion.87

(iv) These last cases raise the question whether res ipsa loguitur in
general shifts the persuasive burden of proof. There are certainly
statements by courts and writers suggesting that the burden of
persuasion shifts,®8 but a closer examination often raises a doubt
whether the burden of persuasion is really meant or whether the
effect is merely that defendant is in jeopardy since there is evidence
on which the trier of fact may and indeed reasonabiy ought to find
against him on the issues of negligence and causal connection.

Our earlier discussion of res ipsa loguitur made it clear that the
maxim is merely a form of the argument that a particular sort of

8 B. Hogan, ‘Cook v. Lewis Re-examined’, (1961) 24 MLR 331.

85 (1944) 25 Cal. 2d 486, 154 P. 2d 687.

86 Roe v. Minister of Health [1954] 2 QB 66, 82.

87 [1954] 2 QB 66; cf. Nesterczuk v. Mortimore (1965) 115 CLR 140; Maher-Smith
v. Gaw [1969] VR 371; Hillyer v. St. Bart’s Hospital [1909] 2 KB 820, 827; Macdonald
v. Pottinger [1953] NZLR 196.

88 Phipson, Evidence (12th edn. 1976), s. 116. Best, Evidence, 12th edn., p. 285 (not
mentioning res ipsa loquitur but citing Byrne v. Boadle (1863) 2 H. & C. 722); Scott
v. London & St. Katherine Docks Co. (1865) 3 H. & C. 596, 600 per Blackburn J. ‘Is

not the fact of the accident evidence to call upon the defendants to prove that there
was no negligence?”
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contingency probably caused harm because, more often than not,
harm of that sort is so caused. One view of its procedural effect is
that it merely exposes defendant to the risk of a finding of negligence
causally connnected with the harm to plaintiff if he fails to throw
doubt on or explain away plaintiff’s evidence. Although it has oc-
casionally been decided in England that a defendant in a res ipsa
loquitur case has the persuasive burden® of disproving negligence
and causal connection, Prosser’s explanation of these decisions may
well be historically correct;% sometimes the relation between the
parties is such, as when plaintiff is being carried by defendant for
reward,®! that the burden of disproving negligence and causal con-
nection is a matter of law placed on defendant from the beginning.
Dicta of some English judges?2 that res ipsa loquitur shifts the ‘burden
of proof’ may mean either that defendant is in jeopardy unless he
adduces evidence throwing doubt on plaintiff’s case, or that he must
prove the absence of negligence to be more likely than not:% the
latter view now apparently prevails,% no doubt because, with the
disuse of jury trials in civil cases, a permissible inference tends to be
treated as a mandatory one. On the other hand in countries in which
juries are still common, the former view is often preferred.ss

(v) The (persuasive) burden of proving contributory negligence is
on defendant; so is the burden of proving unreasonable failure on
plaintiff’s part to avoid the consequences of wrong.% These issues of
course involve proof of causal connection between the plaintiff’s
conduct and the harm.

In some instances other than the foregoing it has been said that a
presumption of causal connection arises. This expression may either
mean that the persuasive burden rests on the party against whom
the presumption operates or that that party is in jeopardy on the

89 Angusv. London, Tilbury & Southend R. Co. (1906) 22 TLR 222,

%0 Selected Topics, p. 305.

91 Chrictie v Grigoe (1R00) 2 Camn 79: 170 ER 108R: of Travere £ Sonc I'td v,
Cooper [1915] 1 KB 73 (bailment of goods).

92 Lords Simon and Simonds in Woods v. Duncan [1946] AC 401, 419, 439. In this
case Lieut. Woods was held to have proved that he was not negligent. Cf. Heywood
v. A.G., [1956] NZLR, 668, 680. Moore v. Fox [1956] 1 QB 612. Barkway v. South
Wales Transport Co. [1948] 2 All ER 460.

93 Ballard v. North British R. Co. [1923) SC (HL) 43, 54; The Kite [1933] P. 154;
The Mulbera [1937] P. 82. Rolland Paper Co. v. C.N.R. (1957) 11 DLR 2d 754.

94 Barkway v. South Wales Transport Co. [1948] 2 All ER 460. Moore v. Fox [1956)
1 QB 612; Henderson v. Jenkins [1970] AC 282; Ludgate v. Lovetr [1969) 1 WLR 1016.
The reason is that, the evidence being undisputed, it cannot properly be disbelieved.

95 Nominal Defendant v. Haslbauer (1967) 117 CLR 448; Government Insurance v.
Fredrichberg (1968) 118 CLR 403; Temple v. Terrace Co. (1966) 57 DLR 2d 631;
ﬁaﬂmd nger v. C.N.R. (1958) 13 DLR 2d 662; Hawke's Bay Motor v. Russell [1972]

ZLR 542.

9 Wakelin v. L.S.W.R. (1886) 12 App. Cas. 41, 47; Williams, Joint Torts, p. 387;
Caswell v. Powell Duffryn Collieries [1940) AC 152, 172, 183; Hercules Textile Mills
v. K. & H. Textile Engineers [1955] VLR 310.
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issue in question unless he throws doubt on the existing evidence in
favour of his opponent. These we now discuss.

(vi) The Illinois court has held that on a charge of homicide ‘when
the State has shown the existence, through the act of the accused, of
a sufficient cause of death, the death is presumed to have resulted
from such act, unless it appears that death was caused by a super-
vening act disconnected from any act of the defendant’.9” This pre-
sumption, if it merely means that the jury are entitled to and
reasonably might find adversely to accused unless the prosecution
evidence is subsequently shaken or explained away, seems reason-
able, even on a criminal charge, if the act proved was sufficient to
cause the harm and defendant’s contention is merely that some other
cause accelerated the harm. But if treated as throwing a persuasive
DuLUcii Uil alCUSEU it 15 1ICUNSISGiit, 101 LIgHsn 1aw, Withl Lthe piiii-
ciple underlying the decision in Woolmington v. D.P.P.%8 According
to this the persuasive burden is not shifted even when the prosecution
adduces strong and unchallenged evidence on a particular issue.%

(vii) It is said that in Admiralty law, when a ship damaged in a
collision is subsequently lost, there is a presumption that the loss
was occasioned by the collision.!

(viii) When a defendant alleges an alternative cause, viz. that if he
had complied with the law plaintiff would have suffered the same or
substantially similar harm, that issue will be left to the jury only if
there is some evidence to support the allegation.2

(ix) According to Glanville Williams, who distinguishes between
‘scientific’ and ‘legal’ cause, the former corresponding roughly to
our ‘necessary condition’, ‘once the causal nexus is scientifically
established between the defendant’s act and the plaintiff’s damage,
the presumption should be that no event has interposed to make the
damage too remote in law. The burden of rebutting this presumption
would then rest on the defendant.’3 This view, of course, stems from

tha nnthar’s manaral thanrmr Af fcancatinne if ancantad it uranld hava
SALAYW AALELAAWSL T bullvl“l LIIVVIJ WS A WA LEULA LAV AL, AR uvvvylyuu A% TV LS LAANE LARE YW

far-reaching consequences. Thus, suppose in an action under the
- Fatal Accidents Acts it is proved that B negligently injured 4, and
that 4 was taken to hospital, given an anaesthetic, and died under
the anaesthetic. On Williams’s view, his dependants need only show
that but for injury he would not have been given the anaesthetic;
they need not show that the anaesthetic was a reasonable one to

97 People v. Meyers (1946), 392 Il1. 355, 64 NE 2d 531, 533.

98 [1935] AC 462.

99 ‘Malice’ in that case; but the principle is of general application.

I The San Onofre [1922] P. 243, 251, per Scrutton LJ; The City of Lincoin (1889) 15
PD 15.

2 Berry v. Borough of Sugar Notch (1899) 43 Atl. 240 (Pa.).

3 Joint Torts, p. 242.

A
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§168 THE BUT-FOR TEST OF CAUSE 409

tion, for Dennis’ conduct surely is one of the causes in fact of Penny’s
harm. We can see that by asking whether Penny would have been
harmed if Dennis had properly disposed of the meat. Penny would not
have been, so Dennis’s conduct is one cause in fact. The question
whether Dennis should escape liability, then, is about the appropriate
scope of Dennis’ liability, whether Dennis’ conduct is important enough
to justify imposing liability. Or you could say it is about the legal
significance of causation, rather than the existence of causation. This
kind of question is usually tested by asking whether the general type of
harm, or sometimes the intervening force that brought it about, was
foreseeable.®

TI1E GIlGL 16adU1l W INSULIVIE LG BUUPE UL Labllity Ul PrUAlLALe GAUSE
issue in a chapter on cause in fact is that in judging cause in fact issues,
it is important to understand that a finding of causation does not
determine liability. The plaintiff must not only prove negligence and
causation but also must persuade the judge and jury that liability is
morally and practically justified. Whenever this point is forgotten, the
tendency is to build moral and practical judgments into the cause in fact
question. Those judgments are important, but the law has separate
places for them. The causation in fact issue is difficult enough without
importing difficulties from proximate cause analysis.

Toric B. TesTts oF CAUSATION

§ 168. The But-For Test of Cause in Fact

The but-for test. In the great mass of cases, courts apply a but-for
test to determine whether the defendant’s conduct was a cause in fact of
the plaintiff's harm, although there are some important exceptions.'
Under the but-for test, the defendant’s conduct is a cause in fact of the
plaintiff’s harm if, but-for the defendant’s conduct, that harm would not
have occurred.? The but-for test also implies a negative. If the plaintiff
would have suffered the same harm had the defendant not acted negli-
gently, the defendant’s conduct is not a cause in fact of the harm.* The
negative part of the but-for test must sometimes be qualified but it is
applied in many, many cases as a routine matter. The but-for test
requires the plaintiff to persuade the trier that different, non-negligent
conduct by the defendant would have avoided harm to the plaintiff.

6. See §§ 187-189 and Chapter 10 gen-
erally. Some type of harm must be foresee-
able, else the defendant is not negligent at
all. The problem, whether denominated as
one of proximate cause or as one about the
scope of duty, arises when the plaintiff suf-
fers a harm that is arguably quite different
in its nature from the kind of harm that
was foreseeable.

§ 168
1. § 175-179.

2. Epg, Hagen v. Texaco ing and
Marketing, Inc., 526 N.W.2d 531 (Iowa

1995) (“that a defendant’s conduct was a
substantial factor in producing the damages
and the damages would not have occurred
except for the defendant’s conduct”).

8. More technically expressed, the plain-
tiff must persuade the trier that she would
not have suffered the harm had the defen-
dant acted otherwise and if she fails to
persuade the trier, the trier must find that
the defendant’s conduct was not a cause in
fact.
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Failing the but-for test. In a number of cases, however, the but-for
test of cause in fact puts the plaintiff out of court, even though the
defendant is clearly negligent. For example, suppose a product manufac-
turer is negligent in failing to provide an adequate warning in the
owner’s manual for an automobile that could start a fire. If the plaintiff
admits that he never read the owner’s manual at all, the manufacturer’s
failure to provide it is not a but-for cause of the fire started by the car;
an unread warning would have changed nothing. In one case® the
nlaintiff waa nmmffm:r hohind a ecar The owner hackad un urithant
lookmg in the rear-view mirror and ran over the plaintiff. The problem
was that the owner would not have seen the plaintiff by looking in the
rear view mirror. Perhaps the most common way to look at such a case is
to say that the driver’s negligent conduct was not a but-for cause of the
plaintiff’s harm. Had the driver looked, she would have seen nothing and
would have proceeded to back up. The same injury would have resulted.
In an analytically very similar case, a sailor fell overboard and sank like
a stone. The ship carried a defective lifeboat and the rescue attempt was
futlIe But even a good hfeboat. would have been of no asmstance because

B AW
Lhe bauvi was 1St luu..ucu.aa.wu_y AILLOUZn COuiLs CUUIU IUUK a4l Liese

cases in other ways,” most judges probably feel that the most straightfor-
ward analysis disposes of the claim on cause in fact/but-for grounds.

Multiple causes. Nothing is the result of a single cause in fact. The
but-for test does not say otherwise. A special problem with multiple
causes arises and requires a different test of causation when either of
two causes standing alone would suffice to cause the plaintiff's injury,®
but it is by no means true that the but-for test reduces everything to a
single cause. In fact there are always many causes that meet the but-for

4. Bloxom v. Bloxom, 512 So.2d 839 (La.  over a squatter too low to be seen. In terms

1987).

6. Jordan v. Jordan, 220 Va. 160, 257

S.E.2d 761 (1979).

" 8. Ford v. Trident Fisheries Co., 232
Mass. 400, 122 N.E. 389 (1919). However,
rescue at sea cases now show a different
gpirit, demanding that the vessel maximize
the sailor’s chances and holding it liable for
failure to do so. See 179 below.

7. An alternative analysis is to say that
the defendant’s conduct IS a cause in fact of
the plaintif’s harm. In this analysis, the
driver would escape liability, if at all, on the
ground that the driver’s negligence was not
a proximate or legal cause of the harm,
because the risk created by not checking
the rear view mirror was only a risk of
harms that could have been avoided by
checking the mirror, not a risk of running

of formulation, debate boils down to a ques-
tion whether you focus on the defendant’s
“conduct” or on the “negligent segment of
the defendant’s conduct” as a cause in fact.
See Thode, The Indefensible Use of the
Hypothetical Case to Determine Cause in
Fact, 46 Tex. L. Rev. 423 (1968); Jaues
HenpersoN, A DEFENSE oF THE Use oF THE
HyrotrETICAL CaSE TO RESOLVE THE CAUSATION
Issuk, 47 Tex. L. Rev. 183 (1969) anp THoDE,
A Repry 70O THE DEFENSE. 47 Tex. L. Rev. 1344
(1969). THE PROXIMATE CAUSE APPROACH IS INTEL-
LECTUALLY PLAUSIBLE ENOUGH, BUT IT MAY TAKE
ANALYSIS ON A ROUND ABOUT TRIP BACK TO THE
SAME FUNDAMENTAL POINT THAT CAN OFTEN BE
HANDLED DIRECTLY UNDER THE BUT-FOR TEST.

8. §170.
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hits his brake to avoid running into C; D, a passenger, is thrown into the
windshield. As a pure matter of cause in fact the conduct of A, B, and C
are all causes in fact. Without A’s conduct, none of this would have
occurred and the same can be said of the conduct of the others. If A or C
escape liability, it will not be on the ground that they are not causes in
fact. The but-for test shows that they are all causes in fact, and if
liability is avoided, it will be on an entirely different ground.

§ 169. The Hypothetical Alternative

Cage in Rut-for Analvsis

The but-for test of causation can be applied only by comparing what

happened with a hypothetical alternative. What would have happened if
the defendant had not been negligent? Would the plaintiff have been
injured in the same way even if the defendant had not been negligent? If
so, then the defendant’s negligent conduct is not a cause in fact of the
harm. The hypothetical alternative never occurred, so any comparison of
the hypothetical to the events that actually occurred is only a construc-
tion of the intellect and often a speculative one at that, not a fact at all.
It is nonetheless a construction required by the rule.

Sometimes judges conclude that they cannot know whether reason-
able, non-negligent conduct by the defendant would have avoided injury
or not, and hence that the plaintiff has failed to sustain her burden of
proof.! At other times, judges believe they know that reasonable care by
the defendant would not have aided the plaintiff. In Salinetro v. Nys-
trom,? the plaintiff, who had been in an automobile accident, presented
herself to the doctor for x-rays of her lower back and abdominal area.
According to the plaintiff, the doctor negligently failed to ask whether
she was pregnant. Later, learning that x-rays might have injured her
fetus, she termihated her pregnancy and brought suit for negligence.
The cause in fact problem arose because at the time the x-rays were
taken, the plaintiff did not know she was pregnant. So the court thought
it knew what the hypothetical alternative scenario would have been. It
thought that the doctor would have asked the plaintiff ‘“‘Are you preg-
nant?” and she would have said “No.”” That meant the x-rays would
have been taken anyway, with the same result. So in the court’s view,
the doctor’s negligent failure to ask was not a but-for cause of the harm.

If the court was right in its vision of the hypothetical alternative,
then the Salinetro decision is right. But its imagined alternative is not
the only plausible one for two kinds of reasons. First, the doctor could
have avoided negligent conduct in quite a number of ways. For instance,
he might have posted signs or handed patients an explanatory pamphlet,

§ 169 in its bathtub, but plaintiff could not prove
1. Fedorczyk v. Caribbean Cruise Lines, #8dded strips would have prevented fall).

Ltd., 82 F.3d 69 (3d Cir.1996) (defendant
i tiishal 10 e noilip s, B P41 8uad 1060 (Fla.App. 1977).
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The Principle of Prozimate Causality 243

conssquence of that act must have been the loss, damage, or injury
suffered . . . This is but an application of the familiar rule of proxi-
mate cause—s rule of general application both in private and public
law——which clearly the parties to the Treaty had no intention of
abrogating. Tt matters not whether the loss be directly or indircctly
sustained so long us there is a clear, unbroken conuection between
Germany’s act and the loss complained of. It matters not how
many links there may be in the chain of causation connecting
Germany’s act with the loss sustained, provided there is no break
in the chain and the loss can be clearly, unmistakably, and definitely
traced, link by link, to Germany's act. But the law cannot
consider . . . the ‘causes of causes and their impulsions one on
another!’ Where the loss is far removed in causal sequence from
the act complained of, it is not competent for this tribunal to seek
to unravel a tangled network of causes and of effects, or follow,
through a baffling labyrinth of confused thought, numerous dis-
connected and collateral chains, in order to link Germany with a
particular loss. All indirect losses are covered, provided only that
in legal contemplation Grermany’s act was the efficient and proxi-
mate cause and source from which they flowed.” s

" The use of the term [indirect damages] to describe a particular
class of claims is inap$, inaccurate and ambiguous. The distinction
sought to be made between damages which are direct and those
which are indirect is frequently illusory and faneiful and should
have no place in international law. The legal concept of the term
‘indirect * when applied to an act proximately causing a loss is
quite distinct from that of the term ‘ remote.” The distinction is
important.’’ ¢

It is only true to say that in the majority of cases, in which
the epithets *‘ direct ” and ‘‘ indirect *’ are applied to describe
the consequences of an unlawful act, they are in fact being
used synonymously with ‘‘ proximate ’* and ‘‘ remote.”” * The

5 Dec. & Op:, p. 5, at pp. 12-13.  Ttalics of the Commission,

8 Germ.-U.S. M.C.C. (1922): War Risk Insurance Premium Claims (1923), ibid.,
p. 33, at p. 8.

* Cf. eg.. Spanish Zone of Morocco Claims (1923): Claim 25: Rzini-Beni
Madan, Caitle (1924), 2 UNRIAA, p. 615, at pp. 696-697. The Rapporteur
considered that a lucrum cessans which was “' Blien ' to the act complained
of, in other words, had no csusal relation therewith, was certainly included
in the notion of ' indirect or consequential damages ' disclaimed by the British
representative, In this very case, the Rapporteur clearly indicated, however,
that he was guided by the principle of Integral reparalion, of putting the
claimant back ‘' in the same position he would have found himself *’ had the
act complained of not been committed (ibid.). See also Claim I: Razini-Tetuan,
Orchards (1924), ibid., at pp. 651-659. Having held that it was the claimsnt
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244 The Concept of Responsibility

decisions of the Portugo-German Arbitral Tribunal (1919) and
the German-United States Mixed Claims Commission (1922
categorically show, however, that * indirect damage '’~—in the
strict sense of the term—cannot as a group be excluded from
reparation.® Moreover, they show that it is “ a rule of general
application both in private and public law,”’ equally applicable
in the international legal order, that the relation of cause and
effect operative in tho field of reparation is that of proximate
causality in legal contemplation. In order that a loss may be
regarded as the consequence of an act for purposes of reparation,
-gither the loss has to be the proximate consequence of the act
complained of, or the act has to be the proximate cause of the loss.

who had voluntarily renounced the pursuiz of his cultivation, the Rapporteur
said that the immediate cause of the loss of a harvest was this decision freely
taken, which could only have been the mediate consequence of the alleged
ingecurity in the district. This distinction between mediate and immedinte
causality is, in substance, the ssme as the distinction between proximste and
remote causality made by the Germ.-U.8. M.C.C. (1922) and the Portugo-
German Arbitral Tribunal. With regard to lucrum cessans, the Rapporteur also
indicated in the same case that it would not be excluded as indirect or conse-
quential damages if it wers shown to have *' serious chances'' of being
achieved. The Mex.-U.8. Cl.Com. (1868) in the Rice Case (4 Int.47b., p. 3248
seemod to regard ‘' consequential demmages'' as meaning lucrum cessans.
Although differing in terminology from the Rapporteur, the Rice Case was in
eubstantial agreement with him. Tt allowed damages for loss arising from
** the direct end habitual lswiul pursuit of gain, or the fairly certain profit of
the injured person, or the profit of an enterprise judiciously planned sccording
to custom and business,” and disallowed expectancies from ** 8 mere devies of
speculation, however probable its success would have been or may . .appesr to
the projector '* (p. 8248). But the sole Arbitrator in the Whaling and Sealing
Clatms: The Cape Horn Pigeon Case {1802), while in substantial agreement
with the above cases, refused to call a fairly certain lucrum cessans an indirect
or consequential damage. He said: '' In this case, it is not a matter of ndirect
damage, but of direct damage, the amount of which ought to be assessed '
(U.8.F.R. (1802), Appendix I, p. 467, at p. 471. (Transl.) Ttalics of the
Tribunal). See infra, pp. 247-248, .

A reading of the Laceze Case (1884) (loc.cit., supra, p. 241, note2) and
the Malién Case (1927) (Mex.-U.S, (3.C.C. (1923) Op. of Com. 1927, p. 254,
§§ 18, 14), cited by the Commission in the Venable Case {1927) will show that
what the Mex..U.8. G.C.C. (1923) had in mind was also the efectiveness
of the causation rather than its immediscy or mediacy.

Cf. ulso Fran.-Ven, M.C.C. (1902): Pieri Dominiqué et Cie (1905), Ralston's
Report, p. 185, at p. 208: ** There can be no sllowance for any losses sceruing
to the cleimant in the sale of his houses, such losses not being the direct and
approximate result of any cause of which the respondent éovemment has
responsibility, and it is only for such results that indemnity can be awarded.’
Direct, approzimate, efficient, proximate are, indeed, often used in this con-
nection synonymousiy. )

However, proximate demages cannot be identified either with damnum
emergens or " necessary’’ or ‘inevitable'' damages, even grosso modo, 88
seems to have been assumed by Fcer in I.C.J.: Corfu Channel Case (Compen-
sation) (1040}, 1.C.J. Reports 1943, p. 244, ut p. 254. .

8 For s discussion of The dlubama Case (1872) which adopted s contrary solution
see Germ.-U.8. M.C.C. (1922): War Risk Imsurance Premiuwm Claims (192'-’0
Dec. & Op., p. 33, ut pp. 48 ¢t seq., under ** The Alabama Claims decisions
consgidered ond applied.”
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Hence the maxim: 7n jure causa prozima non remota inspicitur.
Even in cases of ‘‘ assumed responsibility,”” with which the
German-United States Mixed Claims Commission (1922) was
concerned, derogation from this principle is not to be presumed.®

In an age when the very principle of causation has been
challenged by philosophers, it would seem that the Umpire of the
German-United States Mixed Claims Commission (1922)
purposely used the phrase ‘“in legal contemplation’’ when
invoking the principle of proximate causality. This principle
is a legal nexus of cause and effect and it is necessary to elucidate
what is the proper criterion for determining proximate causality
in legal contemplation.

It is possible to discern in international judicial decisions
the use of two criteria to determine proximate causality, the one
objective the other subjective.

The objective criterion, i.e., that the consequences should be
normal, seems to be the criterion favoured by the German-United
States Mixed Claims Commission (1922). In its decision in the
Life Insurance Claims (1924), the Commission had to deal with
claims of life insurance companies for losses suffered by them
through the accelerated maturity of their policies resulting from
premature deaths caused by acts of Germany. Speaking of the
rules which should govern reparation for injuries causing death,
the Commission first recalled the rule of proximate causality
which it had laid down in Administrative Decision No. II (1923)
and then said:—

" Applying this test, it is obvious that the members of the
families of those who lost their lives on the Lusttania, and who were
accustomed to receive and could reasonably expeot to continue to
receive pecuniary contributions from the decedents, suffered losses
which, becsuse of the natural relations between the decedents and
the members of their families, flowed from Germany's act as &
normal consequence thereof, and hence attributable to Germany's
act a8 a prozimate cause. The usages, customs, and laws of civilised

? Beo Germ.-U.8. M.C.C. {1922): ‘War Risk Insurance Premium Claims (1933),
Dee. ¢ Op., p. 88.
9%150 Rum.-Hung. M.A.T.: Beligradeanu Case (1928), 8 T.A.M., p. 967, at
p- 971,
Greco-Germ. M.A.T.: Antippa (The Spyros) Cese (1926), 7 T.A.M., p. 23,
86 p. 38 U.8.A.: Brit. CLATb. (1937): The Lisman (1937), 3 UNRIAA,
p. 1767, st p. 1792.

Annex 6



246 The Concept of Responsibility

countries have long recognised losses of this character as proximate
results of injuries causing death, . . .

‘" But the claims for losses here asserted on behalf of life insur-
ance companies rest on an entirely different basis. Although the
act of Germany was the immediate cause of maturing the contracts
of insurance by which the insurers were bound, this effect [italics
of the Commission] so produced was a circumstance incidental to,
but not flowing from, such act as the normal consequence thereof,
and was, therefore, in legal contemplation remote—not in time—
but in natural and normal sequence . . . In striking down the natural
man, Germany is not in legal contemplation held to have struck every
artificial contract obligation, of which she had no notice, directly or
remotely connected with that man. The accelerated maturity of the
insurance contracts was not a natural and normal consequence of
Germany’s act in taking the lives, and hence not atiributable fo
that act as a proximate cause.”’ 0

The contrast in which the German-United States Mixed
Claims Commission (1922) placed these two types of consequence
brings out with great clarity what the Commission meant by
proximate cause in legal contemplation. If a loss is a normal
consequence of an act, it is attributable to the act as a proximate
cause. If a loss is not the normal and natural consequence of an
act, it is not attributable to the act as a proximate cause.'’ As
to what constitutes a normal and natural consequence of an act,

10 Dec. ¢ Op., p. 103, at pp. 133—4, Ttalics added.

1t See also, ¢.g. d.: Beha Case (1928), Dec. ¢ Op., p. 901, Claims on behalf
of American holders of insurance policies who failed to obtain the full amount
of their insurance claims because of the insolvency of the Norske Llayd
Insurance Co., Litd., due to the destruction by Germany of property insured
by it belonging to other than American nationals. Held: '' Assuming the
truth of the facts upon which this argument rests, the vice in it is that the
inability of these American policyholders to collect from the Norwegian
insurer indemnity in full was not the natural and normal consequences of the
acts of Germsny in destroying property not American owned which hsppened
to be insured by the same Norwegian insurer. . . . The destruction by
Germany of non-American-owned property insured by this Norwegisn insurer
which resalted: in its insolvency cannot, sn legal contemplation, be atiributed
as the groximate cause of dsmages susizined by American nationsls resulting
from their inability, because of the insurer’s imsolvemcy, to collect full
indemnity for the loss of their property not touched by Germany " (pp. 902-
3

For other illustrations of the distinction between the proximate and the
remote conssquences of an act. see id.: Hisenbach Brothers & Co. (1935),
Dec. ¢ Op., p..267. The sinking of a ship is the proximate consequence of
the planting of a8 mine. Id.: Neilson (The Mohegan} Case (1926), Dec. &£ Op.,
p. §70. Chased by a submarine, a merchantman straimed its engines. The
dsmsage is the proximate consequence of the act of the submarine. Ses
also «d.: Crder of May 7, 1925, Announcing Rules applicable to Debts, Bank
Deposits, Bonds, efc., Dec. ¢ Op., p. 854,
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ceived from Mr. Bancroft Davis the information that he was prepared
to communicate to the tribunal the action authorized by his Govern-
went respecting the declaration wmade by the arbitrators at the last con-
ference.

Count Sclopis added that, being desirous,of advancing the work of
the tribunal, he had, therefore, convoked the conference this day, in-
stead of Wednesday, the day to which the adjournment had Dbeen
madle.

Mr. Bancroft Davis stated as follows :

The declaration made by the tribunal, individually and collectively, respecting the
claims presented by the United States for the award of the tribunal for—1st. ¢ The
losses in the transfer of the American commercial matrine to the British flag ;" 2d. ** The
enhanced payments of insurance ;” and 3d. “ The prolongation of the war and the ad-
dition of a large snu to the coet of the war and the suppression of the rebellion,” is
accepted by the President of the United States as determinative of their judgmnent
upon the important ({ljwsnion of public law involved.

The agent of the United States is authorized to say that, consequently, the above-
mentioned claims will not be further insisted apon before the tribunal by the United
States, and may be excluded from all consideration in any award that may be made.

Lord Tenterden then said:

1 will inform my government of the declaration made by the arbitrators on the 19th
instant, and of the statement now made by the agent of the United States, and request
their instructions.

The conference was then adjourned to Thursday, the 27th instant, at
11 o’clock in the morning. )

FREDERICK SCLOPIS.

J. C. BANCROFT DAYVIS.
TENTERDEN:

ALEX. FAVROT, Secrctary.

PROTOCOL VIL

Record of the proceedings of the tribunal of arbitration at the serenth
conference, held at Geneva, in Switzerland, on the 27th of June, 1872,

The conference was held pursunant to adjournment. All the arbitra-
tOI'B were present- Decinion made offi-
Mr. J. C. Bancroft Davis and Lord Tenterden attended git:, Srieh ares-

the conference as agents of the United States and Her Iume moncsiorre

Britannic, Majesty, respectively. demed.

The protocol of the last .conference was read and approved, and was
signed by the president and secretary of the tribunal, and the agents
of the two governments.

Count Sclopis, as president of the tribunal, inquired whether Lord
Tenterden had received the instructions from his government for which
he had said that he would apply at the last conference. .

Lord Tenterden then read the following statement :

“The undersigued, agent of Her Britannic Majesty, is anthorized by Her Majesty’s
government to state that Her Majesty’s government find in the communication on the
part of the arbitrators, recorded in the protocol of their proceediugs bf the 19th in-
stant, nothing to which they cannot asseut, consistently with the view of the inter-
{:retation and effect of the treaty of Washington hitherto maintained by them; and

eing informed of the stutement made on the 25th instaut by the agent of the United
Btutes, that the several claims particularly mentioned in that statement will not be
further insisted upon before the tribunal by the United States, and may De excluded
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from all consideration in any award that may be made; and assuming that the arbi-
trators will, npon such statement, think fit now to declare that the said several claims
are, and from henceforth will be, wholly excluded from their consideration, and will
emnbody such declaration in their pretocol of this day’'s proceedings; they have in-
structed the undersigned, upon this being doune, to request leave to withdraw the
application made by him to the tribunal on the 15th instant for such an adjournment
a8 might enable a supplementary convention to be concluded and ratified between the
high contracting parties; and to request leave to deliver the printed argument, now
in the hands of the undersigned, which has been ]meared on the part of Her Britannic
Majesty’s government under the fifth article of the treaty with reference to the other
claims, to the consideration of which by the tribunal no exception has been taken on

the part of Her Majesty’s government. .
P N # TENTERDEN.”

Mr. Bancroft Davis said that he made no objection to the granting of
the request made by Lord Tenterden to be permitted to withdraw his
application for an adjournment, and to flle the argument of Her Bri-
tannic Majesty’s government.

Count Sclopis, on hehalf of all the arbitrators, then declared that the
said several claims for indirect losses mentioned in the statement made
by the agent of the United States on the 25th instant and referred to
in the statement just made by the agent of Her Britannic Majesty, are,
and from henceforth shall be, wholly excluded from the consideration of
the tribunal, and directed the secretary to embody this declaration in
the protocol of this day’s proceedings.

He at the same time informed Lord Tenterden that the tribunal as-
sented to his request for leave to withdraw his application for a pro-
longed adjournment, and also to his request for leave to deliver the
printed argument which had been prepared on the part of Her Britannic
Majesty’s government.

Lord Tenterden then preserted copies of the argument in duplicate
to each of the arbitrators and to the agent of the United States.

Count Sclopis stated that the tribnnal no longer desired the proceed-
ings to be considered confidential so far as publication of them by the
United States and British governments is concerned.

He then proceeded to read an address as follows:

MEessIEURS: Au moment oh le neend qui menagait d’entraver ponr longtemps encore
T'exécntion du traité de Washington vient d’étre ai henreusement tranché, & I'heure ot
nos traviaux vont prendre un cours libre et régulier, permettoz-moi de vous dire, mes-
sicura et trés-honorés collegues, combien japprécie ’honneur de siéger avec vous dans
co tribunal d’arbitrage, sur lequel sont fixés anjonrd’hui les regards du monde civilisé.

Laisscz-moi ensnite vous exprimer tout ce que j'éprouve de reconnaissance ponr la
marque flutteuse de confiance qu’il vous a plu de m’accorder en wm’appelant & occuper
. ce fauteuil. .

Je comprends parfaitement tout le prix de cette distinction si peu méritée; mais je
comprends mieux encore le besoin que j'aurai d’étre soutenu par le concours de vos
lumieres, et par Pappui de votre iudulgeuce dans I'exercice des fouctions que vous
m'avez confiées. Ce sera & vous que je le devrai, si je ne vais pas paraitre trop au-des-
sous de ma tAche.

La réuuign de ce tribunal d'arbitrage signale, & elle senle, une nouvelle direction
imprimée anx idees qui gouveruent la politique des nations les plus avancées sur la
voie de la civilisation. .

Nous sommesarrivés & une époque ol dans les sphéres les plus élevées de la politique,
D'esprit de modération et le sentiment d’équité commencent parfout A prévaloir sur les
tendances des vieilles routines d’un arbitraire insolent ou d’une indifférence coupable.
Diminuer les occasions de faire la guerre, atténner les malheurs qu’elle traine A sa suite,

lacer les intérdts de 'humanité au-dessus de cenx de la politique, voild I'envre vers

aquelle se dirigent toutes les grandes intelligences, tous les cours haat placés. Awnssi
avec quel bonheur n’a-t-on pas salué le veeu si uoblement exprimé par le congrds de Paris
en 1856, que les &tats entre lesquels s'éladverait un dissentiment sérienx, avant d’en
appeler aux armes, enssent recours, en taut que les circonstances 'admettraient, aux
bons offices des puisgances amies! Que de bons effets n’avait-on pas i attendre de la
déclaration do ce méme congrés concernant 'abolition de la course, et le respect de la
propriété privée? Entin nous ne saurious oublier ici cette convention de Gendve, qui
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vint & placer sous la protection spéciale du droit des gens les 6lans de la charité sur
es champs de bataille.

On o bien d0 regretter que les vues si droites et si sages du congrds de Paris n’aient
pas 6té promptement secondées parles événements. De croels démentis ont été donnés
aux aspirations des imes d’élite;' mais 'autorité worale des principes proclamés
cette époque ue s’est point affaiblie.

Grilce & l'initiative des hommes d’état qul président aux destinées de ’Amérique et
de IAngleterre, cette idée générense commence & porter ses fruits.

Le grand essai de 'application des régles austdres et calmes du droit anx questions
ardentes de la politigne va se faire. L’histoire contemporaine racontera a la postérité
que. méme dans la chaleur des plus vives récriminations, on a toujours songé des denx
cOtés de IAtlantique d tenir ouvertes les voies d'un accommodement acceptable par les
amis de la paix et du progras. ;

travers des négociations néceasairement longunes, sous ’'action des courants variables
de Vopinion pabligne, inévitables chez les gouvernements A base populaire, le but de
ces mmagnanimes efforts ne fut jamais perdu de vue. Personne, certes, ne pouvait en
contester 'utilité; mais d’en venir au point d’accepter purement et simplement le sy-
stéme de 'arbitrage, de renoncer & ce privilége, si cher aux ambitions vulgaires, de se
faire jusatice de sa main, voild ce qui exigeait une rare fermeté de conviction, un
dévouement & tonte éprenve aux intéréts de 'hnmanité. Aussi le premier ministre
d’Angleterre a-t-il eu raison de parler du traité de Washington dans des termes qui
* caractérisent & la fois 1a grandeur et les difficnltés de I’entreprise. “ Il se peut,” disait-
il, “ gne ce soit une espérance trop éclatante pour dtre réulisée dans ce monde de
misdres ol nous vivons; l'expérience du moins est digne de l'effort. On recherche, s'il
est possible, de soumettre ces conflita d’opinion entre deux nations an jugement d’un
tribunal de raison, an lieu de Varbitrage sanglant des armes. L’histoire se souvieudra
& I'égard des Etats-Unis et du Royaume-Uni que, ayaunt & vider de sérienux contlits, et
se sentant peu disposés de part et d’autre a céder le terrain, ils se sont néanmoins ap-
pligués & nssurer la paix, et non-seulement & régler leurs propres conflits, mais anssi &
donner nn exemple qui sera fécond en bionfaits pour les antres nations.””?

On a dit que le triomphe d’une idée utile n’est jamais qu’une question de date. Fé-
licitons-nous, messieurs, d'assister & la réalisation d’un dessein qui doit étre fécond des
$§i]!enm résultats; espérons qu’il tiendra dans l'avenir tont ce qu’il promet anjour-
d’hui. )

Nous avons entendu ce cri terrible “la force prime le droit:” c’est un défl porté a la
civilisation. Nous voyouns maintenant la politiqne s’adresser & la justice, pour ne pas
abuser de la force ; c’est un hlommage que la civilisation doit recevoir avec bonheur.

Ne nous plaignons pas trop si les questions que nons sonmmes appelés 3 résondre nous
arrivent & la snite d’agitations prolongées. Reconnaissons plutot I'iinportance des do-
cuments gui nous ont été fournis et des raisonneinents dout ils ont 6t6 nccompagnés.

Les longues investigations préparent les meillenres solutions. On navigue plus
sfirement sur los rividres qui ont été le mieux sondées. .

Le droit des gens a 6té trop souveut regardé comme un sol mobile, sur lequel, an
momnent ot 'on croit avancer, le pied glisse en avriére. Serait-ce un espoir indiscret
qne celui de parvenir par nos efforts & rendre ce sol nn pen mienx raffermi?

L’ohjet de nos d€libérations demande des étndes aussi vari€es que sérieuses. Noua
aurons & Vexaminer 3 des points de vue différents. Ce sera tautdt avec Ia large per-
ception de I'homme d’état, tantdot avec 'eil scrutateur d’'un président anx assises,
toujours avec un profond sentiment d’équité et avec nune impartialité absolue.

Nous nons promettons beaucoup de I'aide empressée des agents des deux puissances
qui ont eu recours & ce tribunal ; leur haute intelligence etleur zdle éclairé nous sont
égulement connus.

Enfin le tribunal sg confie dans ’assistance des conseils des hautes parties présentes
3 la barre, de ces jurisconsultes éminents dont le nom vaut un éloge. Nous nous at-
tendons qui’ls coopéreront franchement avec nous dans ce qui doit &tre, hon-seulement
un acto de bonne justice, mais encore un travail de grande pacification.

Puissions-nous répondre compldtement aux louables intentions des puissances qui
nous out honorés de leur choix; puissions-nous remplir, avec I'aide de Dieu, nune mis-
gion qni mette fin & de longs et pénibles différends; qui, en réglant de graves intérats,
apaise de doulourenses émotions, et qui ne soit pas sans quelque heureuse influence sur
lemaintien de la paix du monde et les progrés de la civilisation.

14 In the performance of a melancholy duty,” dit SBir Robert Phillimore dans la
préface & la deuzidine édition des Commentaries upon International Law, 1871, “I am
obliged to close this chronicle of events by the admis~ion that the suggestion contained
in the last protocol to the treaty of Paris, 1856, has reinained a dead-letter, except per-
haps in the case of Luxemburg. Neither of the belligerents in the present horrible war
would listen to the suggestion of such aun arbitration.”

% Disconrs prouoncé par Monsieur Gladstone an banquet d’installation da nouveau
lord-maire, le 9 novembre 1871,

Annex 7



24 ARBITRATION AT GENEVA.

Vos veeux, trés-honorés collegnes. s’accorderont sans doute avee les miens pour qne
I'essai que I'on va faire serve d écarter dans Pavenir les occasions de luttes sanglantes
et & raffermir I’'empire de la raison.

Dans cette douce prévision, j'aime & rapéweler ces pa.?les do héros de 'Amérique, de
George Washington: “8'il y a une vérité fortement établie, c’est qu’il y a ici-bas un
lien indissoluble entre les pures maximes d’une politique honnéte et magnanime et les
solides récompenses de 1a prospérité et du bonheur public.”t

Lord Tenterden then stated that Sir Roundell Palmer, Her Britannic
Majesty’s counsel, had prepared, for the consideration of the tribunal,
a statement of certain points of importance, as to which he desires to
have an opportunity of submitting to the tribunal further arguments,
in answer to those contained in the argument of the United States de-
livered on the 15th instant; and that Sir Roundell Palmer would now,
with the permission of the tribunal, read such statement, of which,
with a translation which would be prepared without delay, copies will
be delivered to the several arbitrators and to the agent of the United
States in the course of the day; and, as the preparation of any further
arguments on those, or any other points, will ncessarily require some
time to be allowed, he begged respectfully to suggest that the counsel
on both sides should be informed of the time which the tribunal will be
willing to allow, before requiring their further attendance for the pur-’
pose of any arguments. If the interval so granted can be extended to
the first of August next, it is believed that this irill meet the views of
the counsel and agents of both parties, and mayv probably enable the
counsel, when again before the tribunal, to discharge their duty in a
shorter time than might otherwise be requisite. .

Sir Roundell Palmer then read a statement. .

Mr. Bancroft Davis then raid that upon being furnished with a copy
of the paper, now presented on the part of Her Britaunic Majesty’s
counsel, he would lay the same before the counsel of the United States,
and would present their views to the tribunal after such cousultation.

Count Sclopis then stated that the tribunal had, atthe request of the
agent of Her Britannic Majesty, granted permission to Sir Roundell
Palmer to read the statement requesting the tribunal to authorize him
to furnish the arbitrators with further arguments on the points therein
specified, and that, with reference to this request, Mr. Adams, as one of
the arbitrators, had suggested a preliminary question, viz, whether
under the terms of Article V of the treaty of Washington it is compe-
tent for the agents or counsel to make requests of this nature, and that
the tribunal, after discussion, and having in view the precise terms of
the treaty, had decided that the arbitrators alone have the right, if
they desire further elucidation with regard to any point, to require a
written or printed statement or argument, or oral argument by counsel
upon it, under the terms of the said article.

The conference was then adjourned until Friday, the 28th instant, at

11 o’clock a. m. . .
FREDERICK SCLOPIS,
J. C. BANCROFT DAYIS,
TENTERDEN.
ALEX, FAVROT, Secretary. .

Disconrs prononcé le 30 avril 1789 dans la séance du Sénat nméricain, lors de la
proclamation de Washington & la prisidence, et de John Adams & Ia vice-présidence,
des Etate-Unis,
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15.4 Questions of causation
15.4.1 An expanded rubric

Article 31(1) provides that a state is only under an obligation to make full
reparation for injury ‘caused’ by its internationally wrongful act. The
commentary explains that the character of the causal connection
required is expressed at this general level on the ground that ‘[v]arious
terms are used. to describe the link which must exist between the wrong-
ful act and the injury in order for the obligation of reparation to arise . ..
[Tlhe requirement of a causal link is not necessarily the same in relation
to every breach of an international obligation.””® The inquiry into
whether injury is ‘caused’ by a wrongful act is not limited to an inquiry
into factual causality, which is a necessary but not sufficient condition
for reparation. The allocation of injury to a wrongful act is in principle
a legal process. The inquiry therefore also includes consideration
of whether injury is too ‘remote’ {or excluded based on criteria variously
expressed in terms of lack of ‘directness’, ‘foreseeability’ or
‘proximity’).”*

The ARSTWA have been criticized for not addressing the requirement
of causation in more detail. For example, Stern states:

[T]he most that can be said is that the ILC is particularly silent on causation, The
only assertion is that the injury can only be repaired if it is ‘caused by the
internationally wrongful act’. Nothing more. It is therefore left to States and
judges to give some content to the causal link which is necessary for inter-
national responsibility to arise.”

The ILC justified the fact that the issue of caupsal link has not been dealt
with by saying that ‘[tjhe need for a causal link was usually stated in primary
rules’. Nevertheless, it is clear that this is not the case and that, even if in
certain cases the primary rule gives rise to some causal link préblems,
it cannot be the same causation as the one which arises when the primary

7 ARSIWA Commentary, Art. 31, §10. ‘

7* Ibid. For example, the UNCC held Iraq responsible for ‘direct’ loss: SC Res. 687 (1991),
§16; the tribunal in the Trail Smelter Case held certain damage to be ‘too indirect, remote,
and uncertain’: Trail Smelter Case (United StatesiCanada), (1938 and 1941) 3 RIAA 1905,
1931; the US~Germany Mixed Claims Commission considered whether damage was a
‘loss attributable to Germany's act as a proximate cause’: Administrative Decision No. 2
{1923} 7 RIAA 23, 30. See further the cases cited in the footnotes to ARSIWA
Commentary, Art. 31, §10. For a comparative account see Hart and Honoré, Causation i
the Law {2nd edn, 1985).

7 Despite the reference ‘to the causal link which is necessary for international
responsibility to arise’, Stern is discussing the causal link which is necessary between an
internationally wrongful act and harm or damage.
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rule is breached. It is regrettable that the ILC did not clarify the difficult
issues relating ro the causal link.”®

Although the Drafting Committee did state that ‘[t]he need for a causal
link was usually stated in primary rules’, the reason the requirement of
causation was not elaborated in more detail was because it is not possible
to devise more specific criteria that are applicable across the wide range
of primary obligations. As the Drafting Committee stated in the senrence
immediately before the one quoted by Stern,

The Drafting Committee had considered a number of suggestions for qualifying
that causal link, but, in the end, it had taken the view that, since the require-
ments of a causal link were not necessarily the same in relation to every breach of
an international obligation, it would not be prudent or even accurate to use a
qualifier.””

This is undeniably correct. Shelton recognizes that ‘[clausation is a
complex issue in every legal system, where the extent of liability for
remote events and the consequences of intervening causes may vary
considerably from one area of the law to another’.”® She adds that:

A general statement of obligation to make reparation for harm caused masks
many difficult legal issues that probably could not be adequately answered by a
single set of articles, because the principles are intended to apply to every breach
of an international obligation regardless of the source of the obligation or nature
of the breach.”

The Eritrea-Fthiopia Claims Commission sought to articulate a more
specific causation requirement. It concluded:

[Tjhe Commission concludes that the necessary connection is best characterized
through the commonly used nomenclature of ‘proximate cause.” In assessing
whether this test is met, and whether the chain of causation is sufficiently close
in a particular situation, the Commission will give weight to whether particular
damage reasonably should have been foreseeable to an actor committing the
international delict in question. The element of foreseeability, aithough not
without its own difficulties, provides some discipline and predictability in assess-
ing proximity. Accordingly, it will be given considerable weight in assessing
whether particular damages are compensable.®

3

§ Stern (2010) 563, 569-70.

7 ILC Ybk 2000(1), 388.-See also Crawford, Third Report, 19; ARSTWA Commentary, Art.
31, §10. ’

78 Shelton, {2002) 96 AJIL 833, 846> 7% Ibid.. 833 n. 2.

80 Decision Number 7: Guidance Regarding Jus ad Bellum Ligbility, (2007) 26 RIAA 10, 15.

~
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Although containing an additional adjective, the Claims Commission's
formulation of the causation requirement does not add anything beyond
the meaning of ‘caused’ elaborated by the ILC in the commentary. The
generic character of the Claims Commission’s chosen formulation is
indicated by the fact that it was able to apply it in relation to all the
various violations of international law it had to consider. It seems that
the Claims Commission itself attached relatively little importance to its
chosen formulation. It acknowledged that ‘in many situations, the
choice of verbal formula to describe the necessary degree of connection
will result in no difference in outcomes’,®' and this is as true of ‘proxim-

ate cause’ as it is of other phrases.

15.4.2 Mitigation of damage and reparation

An integral aspect of causality is the question of mitigation of damage.®
The commentary explains that ‘[ajlthough often expressed in terms of a
“duty to mitigate”, this is not a legal obligation which itself gives rise to
responsibility’.®® It was for this reason that a provision on the issue of
mitigation of damage was not included in the ARSIWA, although the
issue is addressed in the commentary.®* The commentary states that ‘a
failure to mitigate by the injured party may preclude recovery to that
extent”.® In other words, damage which occurs due to an injured state's
failure to act reasonably to mitigate its loss is not ‘caused’ by the respon-
sible state’s wrongful conduct. This is true even for a wholly innocent
victim of wrongful conduct.®® As is stated by the International Court in
the Gabéikovo-Nagymaros case,

Slovakia ... stated that ‘it is a general principle of international law that a party
injured by the non-performance of another contract party must seek to mitigate
the damage he has sustained.’ v

1t would foliow from such a principle that an injured State which has failed to
take the necessary measures to limit the damage sustained would not be entitled
to claim compensation for that damage which could have been avoided. While
this principle might thus provide a basis for the calculation of damages, it could
not, on the other hand, justify an otherwise wrongful act.%”

® 1bid., 15 (para. 14). % Wittich, ‘Compensation’, (2008) MPEPIL, §20.

* ARSIWA Commentary, Art. 31, §11.

8 JLC Ybk 20001, 392 (Chairman of the Drafting Comumirttee).

5 ARSIWA Commentary, Art. 31, §11. 5 Ibid.

8 Gabékovo-Nagymaros Profect (Hungary/Slovakiaj, IC] Rep. 1997 p. 7, 55. See also the Noukilaa
case, in which Portugal’s failure to quell an uprising caused by Germany was taken
into consideration in determining the extent of the damage in respect of which
compensation was due: Responsabilité de I'Allernagne en raison des actes commis
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The point is that the wrongfulness of conduct is not precluded merely
because it is taken for the purpose of mitigating damage. But the Court
can be seen to have accepted that the failure of an injured party to
mitigate damage may preclude recovery to that extent.®®

The principle has since been recognized by the Eritrea—Ethiopia
Claims Commission. Ethiopia alleged that Eritrea failed to mitigate the
damage it suffered as it expended money on a temporary hospital, rather
than building a new one from the outset.?” The Claims Commission
rejected this argument on the facts, stating that ‘the Commission cannot
fault Eritrea for spending ERN 2 million to provide health services

urgently needed by a large community’.”°

15.4.3 Concurrent causes
15.4.3.1 The applicable principles

The issue of concurrent causes was raised by Special Rapporteur Arangio-
Ruiz. He proposed a provision which read: ‘“Whenever the damage in
question is partly due to causes other than the internationally wrongful
act ... the compensation shall be reduced accordingly.’®’ This position
was rejected by the Drafting Committee, which stated that ‘the wrong-
doing State should be liable for all the harm caused, irrespective of the
role which external causes might have played in aggravating the harm.
In its opinion, that type of situation did not call for a specific provision
... and should simply be covered in the commentary’.%? Despite this, the
Draft Articles Commentary later adopted stated:

Innumerable elements, of which actions of third parties and economic, political
and natural factors are just a few, may contribute to a damage as concomitant
causes, In such cases ... to hold the author State liable for full compensation
would be neither equitable nor in conformity with a proper application of the
causal link criterion. The solution should be the payment of damages in propor-
tion to the amount of injury presumably to be attributed to the wrongful act and
its effects ...%"

postérieuvement au 31 juillet 1914 et avant que le Portugal ne participdt & la guerre {Portugnl
contre Allemagne), (1930) 2 RIAA 1035, 1076.

® Higgins (2010), 540. %% Final Award: Eritrea's Damages Claims, {2009) 26 RIAA 505, 554.

% Ibid., 555. 7" Arangio-Ruiz, Second Report, ILC Ybk 1989/11(1}, 56.

2 1LC Ybk 1992/L, 217 {Chairman of the Drafting Committee). As discussed below, the
Drafting Committee did not reject the relevance of the contributory negligence of the
injured state: ibid,, 217 (Chairman of the Drafting Committee).

™ Draft Articles Commentary, Art, 44, §13.
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The ARSIWA now clearly take the position advocated by the Drafting
Committee. The commentary states that ‘|a]lthough, in such cases, the
injury in question was effectively caused by a combination of factors,
only one of which is to be ascribed to the responsible State, international
practice and the decisions of international tribunals do not support the
reduction or attenuation of reparation for concurrent causes’.”*

The position taken in the ARSTWA is borne out by the case law,*® for
example the Corfu Channel case. That case concerned Albania’s failure to
warn the United Kingdom of the presence of mines in Albania’s territor-
ial waters, which resulted in damage to the United Kingdom's ships.
Notwithstanding the fact that the mines had been laid by a third state,
the United Kingdom was able to recover the full amount of its claim from
Albania.”® Similarly, when laying down the general principles to govern
the recovery of compensation before the UN Compensation Commission,
the Governing Council stated that ‘[wihere, for example, the full extent
of the loss, damage or injury arose as a direct result of Iraq’s unlawful
invasion and occupation of Kuwait, it should be compensated notwith-
standing the fact that it may also be attributable to the trade embargo
and related measures.”®” The position taken in the ARSIWA is consistent
with the way the issue of concurrent causes is addressed in national legal
systems.”®

The commentary states that the same ‘result should follow a fortiorf in
cases where the concurrent cause is not the act of another State {(which
might be held separately responsible} but of private individuals, or some
natural event such as a flood”.?® The Tehran Hostages case provides an
example of the former situation. The International Court held that while
the continued occupation of the embassy was attributable to Iran,'® and
Iran was responsible for failing to protect the embassy and its person-
nel,’%! the students’ initial seizure of the premises was not attributable
to Iran.'** But there was no reduction in the reparation due from Iran in
the light of the acts of the private individuals. The Court held that ‘Iran is
under an obligation to make reparation to the Government of the United
States of America for the injury caused to the latter by the events of 4
November 1979 and what followed from these events.” '™

% ARSIWA Commentary, Art. 31, §12. 9% Crawford, Third Report, 19.

%% Corfu Charnel, IC] Rep. 1949 p. 4, 23.

97 UNCC Governing Council, Decision No. 9, 6 March 1992, UN Doc. $/AC.26/1992/9, §6.
9 Crawford, Third Report, 20. 9 ARSIWA Commentary, Art, 31, §12.

190 yinited States Diplomatic and Consular Staff in Tehran, 1C] Rep. 1980, p. 3, 35.

11 1bid., 32-3. ' Ibid.,30. '™ Ibid., 45.

Annex 8



REPARATION 497

Consideration of a concurrent cause in the form of a natural event can
be found in the jurisprudence of the Eritrea-Ethiopia Claims Comimis-
sion. In reladon to Ethiopia’s claims concerning internally displaced
persons, the Claims Commission held:

A further complication is that some areas in Tigray were plagued at relevant
times both by war and by drought, and both afflictions caused displacement. The
evidence did not distinguish between persons who left their homes on account of
the war, and those who left for other reasons. However, it was clear that the war
was by far the most significant cause of internal displacement, and the Commis-
sion has not taken drought into account in seeking to assess the numbers of
persons displaced on account of the jus ad bellum violation.1%*

This statement is narrower than the position taken by the Inter-
national Court in the Corfu Channel case in that the Claims Commission
relied on the fact that the war was not just a cause but the more
significant cause of displacement.

There is an exception to the general rule concerning concurrent
causes: where an ‘identifiable element of injury can properly be allocated
to one of several concurrently operating causes alone’.*°® The inability to
allocate identifiable elements of injury to particular causes is evident in
the examples already mentioned: in the Corfu Channel case, the conduct
of both Albania and the third state contributed to the same damage, the
damage to the United Kingdom’s ships; in the Tehran Hostages case the
simultaneous seizure of the embassy by the private individuals and
Iran’s failure to protect the embassy contributed to the United States’
loss; in the situation considered by the Eritrea-Ethiopia Claims Commis-
sion, the individuals in question left their homes due to the effects of
both war and drought. But in relation to another claim, the Commission
stated:

Ethiopia occupied Tserona Town for nearly nine of the twelve months between
May 31, 2000 and June 2001 when the damage was assessed ... Ethiopia is not
liable for damages to the town caused by combat or for looting and stripping of
buildings that occurred either before or after its occupation of the town . ..
Assessing relative responsibility for the looting and stripping of the town is
difficult, not least because some damage resulted from combat operations and its
population was absent during the relevant period, including two or three months
after Ethiopian forces withdrew. Given this, and considering the evidence as a

mf Final Award: Ethiopia’s Damages Claims, (2009) 26 RIAA 631, 733.
105 ARSIWA Commentary, Art. 31, §13. See also the Zafiro case: Earnshaw v. US, (1925) 6
RIAA 160, 164-5.
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whole, the Commission finds that Ethiopia is liable for seventy-five percent of the
damage caused by looting and stripping in Tserona Town. !¢

Here, Ethiopia’s conduct and the conduct of private individuals were
temporally distinct and caused separate damage.

It is important to note that the issue of concurrent causes is distinct
from the issue of a plurality of responsible states (i.e. cases where more
than one state is responsible for the same internationally wrongful act),
an issue addressed in Article 47.°7

15.4.3.2 Hard cases

The International Court was confronted with the problem of concurrent
causes in the Bosnian Genocide case. After finding that Serbia breached its
obligation to prevent genocide, the Court stated:

[The] question is whether there is a sufficiently direct and certain causal nexus
between the wrongful act, the Respondent’s breach of the obligation to prevent
genocide, and the injury suffered by the Applicant, consisting of all damage of
any type, material or moral, caused by the acts of genocide. Such a nexus could be
considered established only if the Court were able to conclude from the case as a
whole and with a sufficient degree of certainty that the genocide at Srebrenica
would in fact have been averted if the Respondent had acted in compliance with
its legal obligations. However, the Court clearly cannot do so. As noted above, the
Respondent did have significant means of influencing the Bosnian Serb military
and political authorities which it could, and therefore should, have employed in
an attempt to prevent the atrocities, but it has not been shown that, in the
specific context of these events, those means would have sufficed to achieve
the result which the Respondent should have sought.!®

The decision highlights the distinction between causation in the con-
text of a primary obligation and in the context of damages. Before
making its finding on causation, the Court stated:

To make [the finding that Serbia failed to comply with its obligation to prevent
genocide], the Court did not have to decide whether the acts of genocide commit-
ted at Srebrenica would have occurred anyway even if the Respondent had done
as it should have and employed the means available to it. This is because ... the
obligation to prevent genocide places a State under a duty to act which is not

19 Partial Award: Central Froni: Eritrea’s Claims 2, 4, 6, 7. 8 & 22, {2004) 26 RIAA 115, 138-9,
139. Also referred to in Final Award. Eritrea’s Damages Claims, (2009) 26 RIAA 505, 544.

%7 For a discussion of situations involving a plurality of responsible states as a matter of
substance, see Chapter 10. On issues of procedure, see Chapter 20.

1985 Bosnian Genacide, IC] Rep. 2007 p. 43, 234.
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