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Common but Differentiated Responsibility 359

it already emerged as a robust, acknowledged principle of international environmental
law?5 What is the attitude of the United States and other developed states toward this
CDR notion? And what inference, if any, may be drawn from the attitude of the United
States government toward global warming? What is the attitude of the developing coun-
tries toward this CDR concept? How do international lending institutions regard CDR,
and does the notion carry normative weight as a legal rule when, e.g., World Bank
lenders consider whether to make international loans for national development projects?
Relatedly, to what extent can CDR be applied to other sectors of the global commons?
Does it have legal relevance for efforts to deal with environmental threats to the oceans,
polar regions, or even outer space? Finally, can this concept be linked to the notion of
fairness to future generations? These are a few of the questions that I hope our panel-
ists will address.

REMARKS BY SUSAN BINIAz*

My remarks are divided into two parts. The first concerns types of differentiation that
have appeared in international environmental agreements to date, and the second
deals with the role of the principle of common but differentiated responsibilities (CDR)
in that discussion. Differentiation of commitments in international environmental agree-
ments can be perfectly appropriate, depending on the topic and the states involved. It
is important to understand the varied purposes that differentiation can have, as well as
the forms that it takes and the types of distinction that it makes between categories of
states.

First, the purposes of differentiation can be summarized as follows: (1) to assign a
greater obligation to those who have contributed more to a particular environmental
problem, e.g., climate change; (2) to assign a greater obligation to those who have more
resources or capacity to deal with a particular situation, even if they did not cause that
problem; (3) to recognize the special situation of one or more countries-and that does
not necessarily have to be only developing countries, it can be other countries as well;
(4) to recognize that countries may have different priorities and that a particular environ-
mental issue may not be their top priority; and (5) to promote broad participation in
an agreement. This is a practical approach. Even though it may be inappropriate or
illogical to make a distinction between parties, it is done because more parties may then
join the agreement and then we all will be better off.

Commitments also vary. Or commitments may be the same, but the time frame is dif-
ferent. An example is the Montreal Protocol on Ozone. Everybody has the same commit-
ments, but certain developing countries receive a ten-year grace period. Sometimes the
commitments of categories of countries are actually different, as with the Kyoto Protocol,
where there is no grace period for developing countries-they simply have no com-
mitments to limit greenhouse gas emissions.

When commitments differ, they can be expressly different. An agreement might say
that article X commits these countries to do something, while article Y commits other
countries to do something else. Or the differentiation can be more subtle. Everybody
might have the same obligation, but the language of that obligation might say something
like "recognizing the different capabilities of countries, they shall all do the follow-
ing. . . ." This is more an implicit, not express, differentiation.

5 Seegenerally the discussions in COMMITMENTAND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE
INTERNATIONAL LEGAL SYSTEM (Dinah Shelton ed., 2000).

*Assistant Legal Adviser, U.S. Department of State.
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Sometimes all but one of the commitments in an agreement are the same. If the excep-
tion were funding, all countries party to an agreement might have the same commitments
but only those with adequate resources would actually be asked to make financial pay-
ments for particular reasons. And sometimes differentiation shows up through reser-
vations: If an agreement permits reservations, or does not prohibit them, countries may
take advantage of the reservations option for their own special situation. In these cases,
the differentiation is not prescribed, but it is allowed to blossom.

Next, there are ways in which states are differentiated. Sometimes the categories are
clear. In the original Framework Convention on Climate Change (FCCC), countries are
actually named. These are the "Annex I Parties." There is no ambiguity. Sometimes,
though, the categories in an agreement are totally unclear. The Biodiversity Convention
says that "developed countries" shall make payments. Nobody really knows who the
developed countries are, and in fact there is a debate about it.

Sometimes there are no categories per se but only language like "taking into account
the capacity of countries .... " There is differentiation but no way to be sure how it
plays out. Sometimes one agreement has different categories for different purposes.
Everybody has to do something, but certain countries also have to do something else.
Sometimes the categories are not based on stages of economic development but on
something completely different. In the UN European Economic Commission, which
covers North America and Europe, the United States and Canada have distinguished
themselves from Europe on a number of occasions because there are no transboundary
impacts on Europe from whatever the United States and Canada are doing. There has
been a special North American carve-out. It has nothing to do with developing country
status; rather it reflects a special situation of certain countries that has been recognized.

Sometimes a special base year is set for countries who take early action. Again, this
is not related to economic development. But sometimes an agreement recognizes that
if 1990 was a base year and certain countries had actually reduced their emissions before
1990. they will in effect be punished if that year is used. They should be able to pick an
earlier year for differentiation.

The last concern is whether differentiation is designed to evolve or not. This incred-
ibly important point is notably missing in the Kyoto Protocol. Sometimes differentiation
is written so that it does not change unless everybody agrees. This is the case in the
original FCCC. That list of Annex I parties appears immutable. Unless a country agrees
to be added to the list, it does not happen. There is no automatic evolution of the dif-
ferentiation.

Sometimes, though, the categories are written so that they automatically evolve. Two
examples illustrate this point. The Montreal Protocol does not say that "these countries
for all time have a ten-year grace period." Instead it says that a country can only take
advantage of the ten-year grace period if its per capita consumption of ozone-depleting
substances is below a certain level. Once a country reaches a certain stage of devel-
opment, it is automatically out of the special category. The drafters who structured the
Montreal Protocol had great foresight; the lack of evolution was probably a fatal flaw
in the original FCCC. Learning from that mistake, countries took a different approach
in the Basel Convention. Instead of listing countries, the latest amendment to the Basel
Convention refers to "everyone who belongs to the Organization for Economic Coop-
eration and Development" (OECD). As countriesjoin the OECD, they are automatically
captured. One problem with the FCCC is that Mexico and Korea were not in the OECD
in 1992 when the convention was negotiated, so they are not on the Annex I list. When
they laterjoined the OECD, people started to ask whether they should be subject to the
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obligation that applies to all OECD countries. Well, it is not written that way, they
objected, so it did not happen. The Basel annex takes account of that issue.

Finally, sometimes agreements are written precisely to address the concerns of devel-
oping countries, even though they make no differentiation. The fundamental intent
of the Basel Convention is to help protect developing countries from the imports of
hazardous wastes that they could not handle and did not want. The main purpose of
the recent Rotterdam Convention on the Prior Informed Consent Procedure for Cer-
tain Hazardous Chemicals and Pesticides in International Trade was to protect devel-
oping countries that thought they needed a legal belt as well as suspenders to protect
themselves. Though the convention contains no differentiation, the main purpose of
the agreement addresses that concern.

In my view the CDR principle is not necessary, and it is not helpful. While this may
not be a U.S. government position, it is my opinion based on ten years of working on
this issue.

Why is it not necessary? Because many agreements can and do differentiate between
commitments without relying on a principle. The negotiators of those agreements rely
on the underlying purposes, the underlying logic, of differentiation. Sometimes there
are reasons for making a distinction, perhaps because some countries had contributed
to a problem, or had extra capacity to deal with a problem, or have special situations.
But before the principle was articulated, no one lamented the absence of a principle
distinguishing between parties that could be an impediment to negotiation. Not at all.
Agreements were drafted to address issues at hand, by the countries involved.

The Montreal Protocol (Protocol) is an excellent example of an instrument that came
before the articulation of any principle, and it is the most sophisticated approach to dif-
ferentiation that we find. For a party to take advantage of the ten-year grace period in
the Protocol, it must meet two criteria. (1) parties to the Protocol must decide whether
the country is a developing country. The decision is not based on some UN list. (2) It
must have a certain per capita consumption of chlorofluorocarbons (CFCs ). This is a
living, breathing differentiation that changes over time. A later amendment to the Proto-
col calls upon certain developed countries to fund certain costs of developing countries.
This is another recognition of differentiation that has been very successful in getting
developing countries into the Protocol and actually taking steps to reduce ozone-
depleting substances.

Another example is the protocol superseding the London Dumping Convention. That
instrument contains an optional five-year grace period. This is not limited to developing
countries, though it is probably intended more for them. There is no mention of a
principle. The provision was simply seen as logical, one that would broaden participa-
tion in the protocol if countries had extra time. In sum, the absence of a principle has
been no bar to differentiation.

Why has this so-called principle of CDR not been helpful? Four reasons can be cited:
(1) There is no agreement on what it means; (2) there is no agreement on when it ap-
plies; (3) it is over-argued; and (4) it breeds laziness in the negotiating process.

First, it is not clear what the concept means. Consider Principle 7 in the Rio Decla-
ration. The first sentence says that "states shall cooperate in a spirit of global partner-
ship to conserve, protect and restore the earth's ecosystem." That obviously applies to
all states. The next sentence asserts that "In view of the contributions to global envi-
ronmental degradation"-in other words, because of something these countries have
done to degrade the global environment-"states have common but differentiated re-
sponsibilities." The third sentence posits that "The developed countries acknowledge
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the responsibility they bear in the international pursuit of sustainable development in view
of the pressures their societies place on the global environment and the technological
and financial resources they command." This is not only about the pressures they exert
but also about the resources they command.

We might assume that we could all agree that Rio Principle 7 embodies the right and
accurate formulation of the principle. But it is not at all clear that we can. The Climate
Convention concluded a month later contains a different formulation of this principle
that is purposely ambiguous. I know that from personally negotiating the provision for
the United States. There was no agreement among developed countries whether the
reason they were to take the first action is that they were historically responsible or that
they had more resources. Some said, "Oh, we have been terrible, bad global citizens
because we have been pumping greenhouse gases into the atmosphere." Others said,
"But wait. Are we really responsible for something we did not know was harmful until
the Intergovernmental Panel on Climate Change decided it was? The reason we are
taking early steps is that we are the ones who have the capacity to do that." So the
agreement was written so that it could be argued either way, which is not the case for
Rio Principle 7.

Take Principle 7. Here are some of the issues that have cropped up in every negoti-
ation: Why are there common but differentiated responsibilities? The second sentence
in the principle makes it sound as though it is because of a country's contribution to
global degradation, but the third sentence asserts that the developed countries have
more responsibility because of the technologies and financial resources they command.
Those are two different arguments. Even a state that has no responsibility at all might
have the capacity to deal with the problem. This issue arises all the time, but there is no
solution.

Are there many permutations of responsibilities? Are there 190 different sets of respon-
sibilities, since countries obviously do not all make the same contributions to environ-
mental degradation? Or are there only two categories of responsibilities? The second
sentence suggests that every state probably has a different responsibility. The third
sentence says that the developed countries will take the lead. If that is part of the prin-
ciple-and who knows if it is?-then there is a reasonable argument that there are
common but differentiated responsibilities but that there are only two categories:
developed countries and developing countries. This is a huge issue in the negotiation
of international environmental agreements.

Moreover, what is a developed country? Is it one that is in the OECD? If so, Mexico
and Korea should have higher responsibilities under the Framework Convention for
Climate Change. They do not. If the criterion is not OECD membership, what is it? In
Basel, Israel attempted to get into the developed country category, arguing that for
purposes of waste management, it had similar facilities to a developed country. The
developing countries said, "Absolutely not!" So is a developed country defined in terms
of an environmental situation, or is it defined politically? Even if Israel has the same
facilities, it cannot go into the list because, politically, that would be blurring a clear line
that developing countries want to maintain. Also, what about the countries of economies
in transition-the former Soviet bloc countries? They argue that they are not developed
countries. They argue that they are in a different situation from the rest of us. The
developing countries, however, say, "No, you aren't. You are developed countries." This
remains a major issue in several current negotiations-who is in which category.

It is also not clear what situations the principle applies to. The second sentence says
"in view of their contribution to global environmental degradation." Does the principle
apply to local or national issues as well? Developing countries often argue that it applies
to everything. Others will counter that the sentence says it is about "global" issues. In
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a negotiation two weeks ago on funding of the UN Environment Programme, the
developing countries said, "The common, but differentiated responsibilities principle
applies, therefore, we do not pay." The European Union replied, "That principle does
not apply to the funding of an international organization. It has nothing to do with
that. The principle applies to global environmental issues." These are just a few
examples of the absence of agreement on how and when to apply the principle.

Moreover, the principle is over-argued. Sometimes developing countries will stress the
third sentence of Rio Principle 7, which says that developed countries should take the
lead. They will read that back into the second sentence and assert there are not several
categories of countries, but only two. They read out the word "common" to focus on
"differentiated" and conclude that "We have no commitments."

It often happens that, although the text of an agreement makes no distinction be-
tween parties (e.g., the Basel Convention), countries will later assert that the principle
of common but differentiated responsibilities dictates that compliance regimes distin-
guish between developed and developing countries. This is a kind of ex post facto effort
to change commitments that were not differentiated when they were negotiated into
differentiated commitments by virtue of saying that it is permissible for developing
countries to not implement these commitments, because of the principle. In the Desert-
ification Convention, countries that had actually caused degradation to themselves
initially argued that developed countries were responsible for that degradation and
should therefore bear all the obligations. That view was seen as so preposterous that it
did not prevail. The point is that over-arguing this principle distracts from the sub-
stance of international environmental agreements.

There is also the problem of laziness. When there was no Principle 7, each country
attended a negotiation and made an individual contribution to how an agreement
should work, or what length a grace period should be, or how the evolution should
proceed. Now countries attending a negotiation say that the principle of common but
differentiated responsibilities applies. Yet when asked what that assertion means for the
negotiation, they have no idea. The upshot is a debate over whether the principle
applies, rather than over the substance of the matter at hand.

My last point is that environmental principles, such as precaution and common but
differentiated responsibilities, are likely to be of only limited utility-or worse. They are
not specific enough to be useful. Even if we agree that they apply, they do not tell us
how to structure an agreement. But they are invoked often enough that they are a huge
distraction from the substance of what needs to be decided at a negotiation. States
would be better served by focusing on the hard questions that need to be answered
rather than be distracted by the application of a so-called principle. To me, this notion
is nowhere close to being either hard or soft law. A precondition for a law is that there
is a rule and everyone knows what it is. Common but differentiated responsibility is so
far from that that I think it fails to rise even to the level of soft law.

REMARKS BY CHARLES E. DI LEVA*

I understand Sue Biniaz's position given her task to negotiate agreements that her
client, the U.S. government, is responsible for implementing, and her resulting view
that principles such as common but differentiated responsibilities (CDR) are either
difficult to implement or annoying distractions. However, these principles evolve because
we need common ways of looking at challenging problems. In some ways, we might look
at the CDR principle as a "good neighbor" principle like Rio Principle 2, in which

* Lead Counsel, Office of the General Counsel, World Bank.
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Debate 3: CBDR Principle

~ B ~

The Notion of Common but Differentiated
Responsibilities and Respective Capabilities:
A Commendable but Failed Effort to Enhance

Equity in Climate Law

thomas leclerc

If you aim to convince everyone, you risk convincing no-one. When
analysing the story of the so-called ‘common but differentiated responsi-
bility and respective capabilities’ (hereinafter CBDR-RC) principle, this
warning alludes to the diplomatic, negotiating environment in which this
notion has progressively evolved, and may help clarify its current status
and relevance in the legal debate.
To qualify the expression CBDR-RC as a cornerstone principle of

the climate change regime would be to misunderstand the legal
origin of the notion. At the time that it emerged in the international
debate, the notion was a political agreement, based on ethical con-
siderations, to bind states together in common aims while acknow-
ledging the unequal development and capacities of these states. Since
then, the notion has remained politically tainted and it never man-
aged to clarify or consolidate the legal obligation it was supposed,
theoretically, to entail.
In other words, and this should not be underestimated, the

CBDR-RC notion never was a legal principle and never had any
legal value. In support of this position, two lines of argument will be
presented.
First, when the Kyoto Protocol was adopted, CBDR-RC was meaningful

in principle, but its legal incarnation in practice proved to be highly
controversial. The United States rejected it entirely, while the majority
grudgingly agreed to its incarnationwithout accepting its legal implications.

76
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Both positions led, at the time, to an absence of legal value in the so-called
CBDR-RC principle. Today, the formulation of the notion in the Paris
Agreement – ‘common but differentiated responsibilities and respective
capabilities, in the light of different national circumstances’1 – hints at
a pragmatic approach meant to overcome divisions between developed
and developing countries. The formulation nevertheless thus became so
vague and ambiguous that states agreed, essentially, on something mean-
ingless and therefore irrelevant.
In other words, and this will be my second argument, the CBDR-RC

notion is of no use today because of its progressive loss of specific
meaning. And this conclusion will confirm the sole purpose of the
notion: to strengthen ethical and political considerations – as a way to
enable compromise – while negotiating the genuine legal rules of the
climate change regime.

CBDR-RC in the 1990s: A Diplomatic Solution without Legal
Significance

In the 1990s, the core meaning of the CBDR-RC notion was relatively
clear. States described as ‘developed’ had to be at the forefront of the fight
against climate change and its harmful effects. Following acceptance of
this, the notion came to imply a top-down determination of a state’s legal
obligation, based on an objective assessment.
This seemed to be the case with the Kyoto Protocol,2 which divided its

parties into two groups – developed (Annex I) and developing – and
created a set of new legal obligations for the former while reaffirming
older obligations (from theUNFCCC) applicable to all. For this reason, the
Protocol appeared as the implementation of the notion,3 and it still repre-
sents today ‘the high-water mark of differential treatment’4 in climate

1 Paris Agreement (adopted 12 December 2015, EIF 4 November 2016) (2016) 55 ILM 740,
art. 2(2).

2 Kyoto Protocol to the UNFCCC (adopted 11 December 1997, EIF 16 February 2005) 2303
UNTS 162.

3 See Kristin Bartenstein, ‘De Stockholm à Copenhague: Genèse et évolution des
responsabilités communes mais différenciées dans le droit international de l’environne-
ment’ (2010) 56 McGill LR 177, 191, pointing out the strong association of the Kyoto
Protocol with the concept of common but differentiated responsibilities and the technique
of differential treatment.

4 Lavanya Rajamani, ‘The Changing Fortunes of Differential Treatment in the Evolution of
International Environmental Law’ (2012) 88 Intl Affairs 605, 606.
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change law. The notion manifested itself in provisions that differentiate
between developed and developing states with respect to the central
obligations contained in that treaty, that is emission-reduction targets
and timetables.5 The positive and optimistic reading of the legal incarna-
tion of the CBDR-RC principle in the Protocol was its supposedly clear
legal basis: Principle 7 of the 1992 Rio Declaration6 and Article 3(1) of the
UNFCCC.7

That having been said, clarity in principle does not necessarily imply
acceptance in practice. In reality, differential treatment in the main body
of obligations on climate change mitigation has been disputed from the
start. In other words, a top-down determination of a state’s obligation
based on an objective assessment turned out to be, from the very begin-
ning, highly controversial.8 There were two reasons.

First, in order to be legally significant and relevant, the CBDR-RC
principle needed to be based on an accepted theory of differentiation.
Reality proved the opposite.9 As acknowledged by Scott and Rajamani:
‘there are differing views on whether the basis for differentiation lies in
differences in the level of economic development and capabilities, in
contributions to GHGs in the atmosphere, or both’.10 If there are 197

5 See Bartenstein (n. 3) 197, stating that ‘the expression “differentiated responsibilities”
actually refers to “differentiated obligations”’ (our translation).

6 Rio Declaration on Environment and Development, UN Doc A/CONF.151/26 (vol. I) 31
ILM 874 (1992) Principle 7: ‘In view of the different contributions to global environmen-
tal degradation, States have common but differentiated responsibilities. The developed
countries acknowledge the responsibility that they bear in the international pursuit of
sustainable development in view of the pressures their societies place on the global
environment and of the technologies and financial resources they command’.

7 UN Framework Convention on Climate Change (adopted 9 May 1992, EIF
21 March 1994) 1771 UNTS 107, art. 3(1): ‘The Parties should protect the climate system
for the benefit of present and future generations of humankind, on the basis of equity and
in accordance with their common but differentiated responsibilities and respective
capabilities. Accordingly, the developed country Parties should take the lead in combat-
ing climate change and the adverse effects thereof’.

8 See Rajamani, ‘Changing Fortunes’ (n. 4) 612: ‘The Kyoto Protocol bears tremendous
significance for developing countries as it endorses a unique form of differentiation in
their favour, and captures a model of developed country leadership yet to be seen
elsewhere. But it is precisely this form of differential treatment and this model of
developed country leadership that have proven contentious’.

9 See, e.g., the Caracas Declaration of the Ministers of Foreign Affairs of the Group of 77 on
the Occasion of the Twenty-Fifth Anniversary of the Group, 1989 <www.g77.org/doc/
Caracas%20Declaration.html>.

10 Joanne Scott and Lavanya Rajamani, ‘EU Climate Change Unilateralism’ (2012) 23 EJIL
469, 477.
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parties to the UNFCCC, then probably there are 197 versions of what
differential treatment means for climate change regulation.
Second, and building on the disagreement regarding the theory of

differentiation, the legal implications of the Kyoto Protocol proved to
be deeply contested. The Protocol has been seen as a poor example of
the CBDR-RC in action, as it gave obligations to a minority of states
and no obligations at all to the majority. The Protocol as a matter of
fact differentiates obligations only among Annex I parties, with each
such party having a different quantified emission limitation or reduc-
tion commitment. There is no differentiation of obligations among
non-Annex I parties, all of whom have the same (non-)obligations.
This approach contrasts with that of the 1987 Montreal Protocol
on ozone-depleting substances, which imposes obligations on devel-
oping countries, albeit delayed in time relative to those of developed
countries.11

The United States’ rejection of the Kyoto Protocol was clear evidence of
resistance to the legal implications of that form of differential treatment. US
resistance to the idea existedwell before the negotiation of the Protocol. This
is illustrated by the attitude of that country towards Principle 7 of the Rio
Declaration. The United States issued an interpretative statement clarifying
its view that the principle merely acknowledged ‘the special leadership role
of developed countries’ due to their ‘wealth, technical expertise and
capabilities’;12 Principle 7 did not ‘imply a recognition . . . of any inter-
national obligations . . . or any diminution in the responsibility of develop-
ing countries’.13

Other developed countries gradually distanced themselves from the
Kyoto Protocol’s approach of rigid bifurcation. Several Annex I parties
did not to take part in the Protocol’s second commitment period
(2013–20).14 The general lethargy on ratifying the Doha Amendment
to the Protocol, which would legalize arrangements for the second
commitment period, has prevented it from entering into force.
Canada withdrew from the Kyoto Protocol before the end of the first

11 Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1986
(adopted 16 September 1987, EIF 1 January 1989) 1552 UNTS 3, art. 5.

12 See Report of the UN Conference on Environment and Development, UN Doc A/
CONF.151/26 (Vol. IV) (1992) 20 [16].

13 Ibid.
14 On the classification of states during the second commitment period, see Will Gerber,

‘Defining “Developing Country” in the Second Commitment Period of the Kyoto
Protocol’ (2008) 31 Boston College Intl & Comp L Rev 327.
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commitment period. Japan, New Zealand, and Russia refused to join
the second.15 These states essentially objected to the legal implications
of the CBDR-RC principle as enshrined in the Protocol, depriving it of
practical legal significance.16 The failure to reach a legal solution at the
Copenhagen COP in 2009 provides a further illustration. The failure
was due to ‘deep disquiet over the nature and extent of differentiation in
the climate regime, in particular the differentiation in central obliga-
tions embodied in the Kyoto Protocol’.17

All in all, ‘the disagreements over this principle’s content and the
nature of the obligation it entails have spawned debates over its legal
status’.18 The diplomatic phrasing of CBDR-RC has proved helpful in
keeping the climate negotiations on track, but that notion never bore
characteristics of a legal rule – it had no legal certainty. One must
conclude that the real objective of CBDR-RC at the time of its adoption
was to supply a constructive ambiguity, allowing negotiations to con-
tinue, without signalling any substantive agreement.19

The United States’ concerns about reading too much into CBDR-RC
were raised again during the final drafting of Article 3 of the UNFCCC.
As a result, the introductory sentence of the article indicates that CBDR-
RC shall only ‘guide’ the parties ‘in their actions to achieve the objective
of the Convention and to implement its provisions’. The article uses
‘inter alia’ to indicate that parties may consider other notions or prin-
ciples than the ones listed in Article 3. As explained by Bodansky,
‘these . . . modifications were intended to forestall arguments that the

15 Benoit Mayer, ‘The Curious Fate of the Doha Amendment’, EJIL:Talk! (2020) <www
.ejiltalk.org/the-curious-fate-of-the-doha-amendment/>.

16 Despite the uncertainty produced by the combined framing of the UNFCCC and the
Kyoto Protocol, subsequent state practice could have given a legal relevance to the CBDR-
RC notion. See Vienna Convention on the Law of Treaties (adopted 23 May 1969, EIF
27 January 1980) 1155 UNTS 331, art. 31(3)(b), according to which, in interpreting
a treaty, ‘There shall be taken into account, together with the context . . . any subsequent
practice in the application of the treaty which establishes the agreement of the parties
regarding its interpretation’. The opposite happened in the case of the CBDR-RC notion:
state practice following the adoption of UNFCCC and the Kyoto Protocol managed to
reinforce the controversies linked to the legal implications of the so-called principle.

17 Rajamani, ‘Changing Fortunes’ (n. 4) 615.
18 Ibid. 477. See also Lavanya Rajamani, ‘The Principle of Common but Differentiated

Responsibility and the Balance of Commitments under the Climate Regime’ (2000) 9
RECIEL 120.

19 See also Susan Biniaz, ‘Comma but Differentiated Responsibilities: Punctuation and 30
Other Ways Negotiators Have Resolved Issues in the International Climate Change
Regime’ (2017) 6 Michigan J Envtl & Admin L 37, 40.
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principles in Article 3 are part of customary international law and bind
states generally’.20

The agreement on the political meaning of CBDR-RC – that states
described as ‘developed’ are to be at the forefront of the fight against
climate change –was therefore only a façade standing in for an absence of
agreement on legal consequences. To say this is not to question the
importance of the notion, which provides constructive ambiguity for
stakeholders in the climate change negotiations. By imparting an appear-
ance of legal novelty without immediate legal implications for the con-
cerned states, it gave a chance of success to the negotiation of an
international legal framework. Undoubtedly, CBDR-RC has been
a helpful instrument in achieving a minimum level of consensus among
states to adopt the UNFCCC and the Kyoto Protocol and to move toward
the progressive consolidation of the climate change regime.21 Yet, its
importance needs to be kept in perspective. My opponent in this debate
claims that CBDR-RC was essential in attracting key developing coun-
tries, such as India and China, to participate in the climate negotiations.
However, she also notes, correctly, that developing countries stand to
suffer the most from the ravages of climate change. It follows that, if
anything has guaranteed the presence of developing countries at the
negotiating table, it is this fact, not any long-winded and vague equity
principle.

Consolidation of the Climate Change Regime: A Gradual Loss
of Meaning for the CBDR-RC Notion

After its difficult start in the UNFCCC and the Kyoto Protocol, the rest of
the story of CBDR-RC could have provided a chance to clarify its legal

20 Daniel Bodansky, ‘The United Nations Framework Convention on Climate Change: A
Commentary’ (1993) 18 YJIL 451, 502. For arguments against the customary force of the
CBDR-RC notion, see also Patricia Birnie, Alan Boyle, and Catherine Redgwell,
International Law and the Environment (Oxford University Press 2009) 160;
Christopher D Stone, ‘Common but Differentiated Responsibilities in International
Law’ (2004) 98 AJIL 276, 281; Philippe Cullet, ‘Differential Treatment in International
Law: Towards a New Paradigm of Inter-state Relations’ (1999) 10 EJIL 549, 579;
Sophie Levallée, ‘Le principe des responsabilités communes mais différenciées à Rio,
Kyoto et Copenhague: Essai sur la responsabilité de protéger le climat’ (2010) 41 Etudes
Internationales 51, 61.

21 When it comes to economic development, the Kyoto Protocol’s progressive debacle
demonstrates that, among developed states and beginning with the United States, the
implications of the CBDR-RC notion –which may be interpreted as a permission to ‘free-
ride’ on them – appears not to have been genuinely accepted.
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relevance – but this proved otherwise. The notion never found its way
into a clarified legal framework. As the climate regime entered the new
century, CBDR-RC continued to be ‘challenged, problematized and
reinterpreted’.22

A progressive loss of meaning explains the notion’s current lack of legal
relevance. Starting out with a relatively clear meaning in principle (devel-
oped states should be at the forefront of the response to climate change),
a gradual dilution in meaning occurs in the period following the adoption
of the Kyoto Protocol. The idea’s current formulation in the Paris
Agreement is so vague and ambiguous (‘common but differentiated
responsibilities and respective capabilities, in the light of different national
circumstances’)23 that it can only be described as legally entirely irrelevant.

Floating on this foreseen and intended ambiguity, CBDR-RC is more
accurately conceived today as a diplomatic understanding that reinforces
a general need for equity. This ambiguity, and conflation with the
principle of equity, was a result that states intended, knowing that it
could help in the notion’s acceptance. But a notion that now offers
nothing more than what equity already provides cannot be qualified as
a general, guiding, useful principle of climate change law. Three argu-
ments will be given in support of this contention.
First, diplomatic and academic discussion surrounding CBDR-RC

reverted in recent years to a moral debate. For Bartenstein, CBDR-RC ‘is
primarily concerned with a moral dimension and constitutes a sui generis
kind of responsibility, specific to international environmental law’.24 The
moral reversion happened in the course of a gradual exit of the CBDR-RC
notion from the context of legal certainty around the existence and
applicability of differentiation with regard to climate action.25 Moral
debate is, of course, only necessary where there is no agreed legal principle
on which to focus the discussion. The International Court of Justice has
referred to ‘the primary necessity of interpreting an instrument in accord-
ance with the intentions of the parties at the time of its conclusion’, and
that ‘the Court is bound to take into account the fact that the concepts . . .

22 See Rajamani, ‘Changing Fortunes’ (n. 4) 614.
23 Paris Agreement (n. 1) art. 2 (2).
24 See Bartenstein (n. 3) 194 (emphasis added).
25 See Scott and Rajamani (n. 10) 478–9, noting that ‘Parties have arrived at numerous

agreements and decisions including the non-binding Copenhagen Accord, 2009, the
Cancun Agreements, 2010, and the Durban Platform, 2011, that have sought to erode
differentiation and achieve greater parallelism or symmetry across developed and devel-
oping countries, in particular in central obligations’.
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were not static, but were by definition evolutionary’.26 An evolutionary
interpretation of the presence of CBDR-RC in the UNFCCC provides
a strong argument to disqualify the notion from the category of principles
with undisputed legal value.
Second, the fact that an integral part of CBDR-RC – the ‘respective

capabilities’ element27 – is often (deliberately?) cut out of its formulation
provides a second argument for the thesis that there has been a gradual
dilution of the legal meaning of the notion. It demonstrates its malleabil-
ity. For an illustration we may consider the notion’s normative integra-
tion into the legal regime on international civil aviation.28 A tension
exists in that context between the principle of non-discrimination29 and
CBDR-RC.30 It led the member states of the International Civil Aviation
Organization (ICAO) to create a new notion: ‘Special Circumstances and
Respective Capabilities’ (SCRC).

SCRC may be interpreted as being tantamount to CBDR-RC in the
specific context of international aviation. It is a reference to the economic

26 See Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970) (Advisory
Opinion) [1971] ICJ Rep 16, 53. See also Aegean Sea Continental Shelf (Greece v. Turkey)
(Judgment) [1978] ICJ Rep 3, 77: ‘the presumption necessarily arises that its meaning was
intended to follow the evolution of the law and to correspond with the meaning attached
to the expression by the law in force at any given time’. And see Alejandro Piera,
Greenhouse Gas Emissions from International Aviation: Legal and Policy Challenges
(Eleven 2015) 45, stating that ‘the principles should not be interpreted as static and
immutable, but evolving and adaptable’.

27 See Scott and Rajamani (n. 10) 477: ‘If CBDRRC refers to differentiation based on
capability alone the use of the term “respective capabilities” would be superfluous. It
follows that UNFCCC Article 3 is intended to highlight differentiation based on two
markers of differentiation – one based on capability, and the other, drawing from Rio
Principle 7 which contains the authoritative definition of CBDR, based on contribution to
global environmental harm’. To argue against this interpretation of the principle would
inconsistent with Vienna Convention on the Law of Treaties (n. 16) art. 31(1).

28 The integration of the CBDR principle into the aviation legal regime has raised import-
ant criticism and concerns among developed states. ICAOwaited until its 36th Assembly
in 2007 to explicitly introduce the principle in its resolutions. See ICAO Assembly
Resolution A36-33 (2007) Appendixes J, K, and L. Nevertheless, this principle now
occupies a central place in climate-change-related Assembly resolutions.

29 This principle has been qualified as a cornerstone principle of international aviation law.
See, e.g., Piera (n. 26) 51.

30 The ongoing tension between the CBDR principle and the principle of non-
discrimination has in that sense been qualified as a potential conflict of norms. For
a detailed analysis of this potential conflict of norms, see Thomas Leclerc, Les mesures
correctives des émissions aériennes de gaz à effet de serre: Contributions à l’étude des
interactions entre les ordres juridiques du droit international public (Meijers Instituut
2017) 201.

the cbdr as a failed principle 83

https://doi.org/10.1017/9781108879064.007 Published online by Cambridge University Press
Annex 3



capacity of a group of states categorized as developing. Kyoto’s classifica-
tion of countries is inappropriate in the aviation legal context, as states
classified as developing under the UNFCCC regime cannot be considered
to be developing in the ICAO scheme. Qatar and the United Arab
Emirates are examples. They are developing countries under the
UNFCCC, yet they possess two of the world’s richest airlines. The
transformation of CBDR-RC into SCRC illustrates a tremendous
ambivalence about the validity of the former.
Third, by adding the opaque expression of ‘in the light of national

circumstances’ to the already vague notion of ‘common but differentiated
responsibilities and respective capabilities’, the incarnation of CBDR-RC
in the Paris Agreement signals the notion’s arrival at the very bottom of
the slippery slope to a complete loss of specific meaning in the climate
change context. The progressive legal dilution of the so-called principle
due to conflicting interpretations of its legal content and of the nature of
the obligation it entails ensured this result. While the Agreement reflects
a moral commitment of the international community to strengthen
equity in the application of climate change rules, and reaffirms that
every party must take action to address climate change as ‘a common
concern of humankind’,31 it also confirms a growing uncertainty about
the practical differentiation of the legal obligations it entails.
The Paris Agreement does no more than invite each state to determine

its own contribution to climate action, entirely free of any review. Its
bifurcated provisions – for instance Article 4(4), or the flexibility allowed
under Article 1332 – are straightforward applications of equity. Parties no
longer have to act ‘in accordance with’ CBDR-RC (as stated by Article 3
of the UNFCCC33), but should simply implement the Agreement ‘to
reflect equity and the principle of [CBDR-RC], in the light of different
national circumstances’.34 No advance is made on the classical questions
surrounding CBDR-RC: how do the different parts of the notion inter-
act? How are they applied to a given dispute? What difference do they
make, or could they make, to an outcome? We can well imagine that
every party to the Paris Agreement asserts its full compliance with
CBDR-RC as enshrined in the Agreement. With a notion so lacking in
substance, it is impossible to tell who is right and who is wrong. The Paris

31 Paris Agreement (n. 1) Preamble.
32 See Paris Agreement (n. 1) art. 13(2).
33 UNFCCC (n. 7) art. 3(1).
34 Paris Agreement (n. 1) art. 2(2) (emphasis added). See also UNFCCC (n. 7) art. 4(3).
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Agreement simply clarifies that CBDR-RC, as part of the climate change
regime, should not be mistaken for a fully fledged legal principle.

In sum, fromwhat could be seen to be at best an emerging legal principle
at the time of the Kyoto Protocol, the notion of CBDR-RC has progres-
sively lost its specificity and has progressively been absorbed by the general
principle of equity. Today, one thing is certain: the CBDR-RC notion has
no real-world applicability and does not qualify as legal obligation, or even
as a guiding principle.

Conclusion

To be legallymeaningful, a principle on differentiated responsibility would
need a much clearer, stronger, legal basis. The lack of a consensual under-
standing of the legal implications of CBDR-RC from the outset, together
with the progressive dilution of its legal meaning in the course of the
consolidation of theUNFCCC regime, provide strong reasons to think that
the notion never was a legal principle and never had any legal value. If
states back in 1992 started out believing that a principled differentiation to
their responsibilities was possible, they progressively abandoned the idea,
as seen in their baroque over-qualification of CBDR-RC in the Paris
Agreement; and if a need exists for a flexible yet objective differentiation
principle, CBDR-RC is not it.
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COMPLICITY IN INTERNATIONAL LAW: 
A NEW DIRECTION IN THE LAW OF STATE 

RESPONS 1B ILITY* 

By JOHN QUIGLEY1 

I. INTRODUCTION 

As international law matures, it regulates inter-State relations in an ever 
more sophisticated fashion. One area of increasing sophistication is 
complicity in the law of State responsibility. While it has long been 
recognized that a State is responsible for infringing internationally pro­
tected rights, only since the Second World War has a norm emerged to 
hold a State responsible for aiding another State to violate such rights. 
Appearing first in situations where one State permits another to use its 
territory to violate rights of a third State, the norm has gained acceptance 
across the full range of acts entailing State responsibility. The norm 
represents an international corollary to domestic norms that hold re­
sponsible in tort or criminal law one who aids another in committing a 
wrongful act. This article will examine the status of the complicity norm in 
international law. It will argue that such a norm has been accepted as 
customary law. Further, it will examine complicity in the specific situation 
of a State giving aid to another in an ongoing programme of foreign 
assistance. It will argue that a donor State is liable for complicity in 
internationally wrongful acts committed by the donee State utilizing 
contributed resources, where the donor State intends the contributed 
resources to be so used, or where it is aware that they will be so used. 

The article will also examine a number of issues relevant to establishing 
a donor State's liability. Must the donee State use the specific funds 
contributed to carry out the international delict before the donor is liable, 
or is it sufficient if the donated resources free others that the donee State 
then uses to carry out the wrongful acts? Does it matter whether the illegal 
act serves the policy interests of the donor State? Must it appear that the 
donee State could not have obtained the aid from another source, thereby 
making the donor State's aid the only resource available to fund the illicit 
conduct? Must it appear that the donor State could not have carried out 
the illicit conduct but for the donated resources? Does it matter whether 
the donor State has objected to the illicit conduct being carried out by the 
donee State? Finally, the article will examine remedies available against a 
State liable for its complicity . 

• © Professor John Quigley, 1987. 
1 AB, MA, LLB (Harvard); Professor, College of Law, Ohio State University . The author wishes 

to thank Professor Jules Lobel for his comments on a draft of this article . 
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Multiple State Responsibility 61 

mitigated in this circumstance. It may be argued cogently that participation in 
an enterprise to achieve a common benefit renders the correlative costs or 
consequences of the enterprise equally common to all participants, vis-a-vis 

the rest of the community and particularly an injured state. Moreover, if such 
a regime were indeed established, states would expect and independently 
consent to the attendant risks and burdens by entry into the concerted activity. 
If the notion of independence has any effect, it is merely to suggest -the 
propriety of the right of contribution; each state should ultimately bear only 
the consequences of its share of the common enterprise. The contribution 
process finds support, in any event, in the underlying policy objective of 
deterren� through channelling-costs to all responsible states and, perhaP.s, 
simply in general considerations of fairness. 101 

The factors cited in support of joint and several liability for participants in 
common enterprises do not apply in the circumstance of independent actors 
producing a single harm. By definition, such wrongdoers have neither the 
prior opportunity to establish substantive or procedural rights with respect to 
the sharing of liability nor the communal benefits and expectations present in 
the concerted conduct situation. 102 The relationship of independent wrong­
doers is established only by and upon the event of the injury; there is no pre­
existing or even expected linkage between the states' conduct.103 An 
exception, of course, exists when states may anticipate injury arising out of the 
conjunction of certain independent acts (for example, the placement and 
operation of space objects), and reach agreement as to the sharing ofliability 
and rights of indemnity. 104 In such cases, the imposition of joint and several 
liability is supported by the same logic applicable to concerted conduct. To 
impose such liability as the general rule applicable to independent wrongdoers 
(as it is on the municipal plane), however, requires a policy decision that the 
problems of states in breach, i.e. uncertainty of contribution and qualified 
independence, are outweighed by the objective of securing adequate com­
pensation for injured states. Fixing each state with the entire original 
compensation obligation to the injured state seems to present little difficulty in 
situations in which the acts of any one of the independent wrongdoers would 
have been sufficient to cause the harm. 105 Problems of policy are far greater 

for all 'launching states' in the Space Objects Convention. See text at nh. 71-5 supra. For an 
example see Agreement of 6 May 1964 among Australia, United Kingdom and the European 
Organization for the Development and Construction of Space Vehicle Launchers, in Jenks, supra

n. 72, at 368-74.
101 At least one author appears to regard joint and several liability as the established rule with

respect to joint enterprises. See Hand!, supra ch. 2 n. 82, at 535 n. 47. For further support see 
Goldie, supra ch. 2 n. 92, at 1254. 

102 The situation of complicity would seem to represent a possible exception, suggesting
perhaps that for these purposes complicity should be treated as a circumstance of 'concerted' 
activity. See discussion in text at ch. 2 nn. 19-24 and ch. 3 nn. 3-4 supra.

103 To the extent this is not the case, the 'independent' character of the actor's conduct must be
questioned. 

104 See text at nn. 76--8 supra. 
105 See Prosser, supra n. 2, at 316.
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the burden of compensation in proportion to the relative capacities of the 

states to prevent repetition of the injurious event. 
A state possesses maximum legal authority over conduct, of course, when it 

is the actor. When an organ of the state is the author of the conduct which 

directly inflicts injury, a mere exercise of self-control would suffice to prevent 
the injury. Hence, it would seem appropriate to view a state actor more at fault 
than a state whose responsibility arises out of its failure to prevent the state 

actor from inflicting the injury. The clearest illustration is, again, the 
circumstance of an attack by state A on a diplomatic mission in state B 

accomplished due to a failure of state B to exercise due diligence. Based on the 
foregoing logic, as between the two responsible states, state A would be 
assigned the greater degree of fault. 

This same analysis logically extends to apportionment between states which 

are each responsible for other than the primary injuring conduct. In the event 
more than one state fails to exercise required due diligence to prevent an event, 
the nature of each state's legal authority over the injurious event should be a 
threshold concern. The greater the measure of such authority, the greater the 
relative degree of fault. Hence, the fault of a state with only extraterritorial 
prescriptive authority over conduct is likely less than that of a state vested with 
authority to prescribe and take immediate enforcement measures to prevent 
the conduct. 114 If two states in breach possess the same general order of 
authority, recourse may be made to distinctions such as the specific capacities 
of each state to exercise authority with respect to the injurious conduct. 115 In 
short, the scales of fault should tip in the direction of the state in a position to 
exercise jurisdiction more effecively to control the wrongful conduct. 

114 As to the possibility of responsibility arising out of a failure to exercise prescriptive 
authority over conduct see text at ch. 3, nn. 145-52 supra. In all but extraordinary circumstances, 
of course, such a failure would bear an insufficient causal connection to the harm to give rise to 
any obligation to compensate for the harm. The breach of obligation should, however, give rise to 
other consequences of responsibility. See text at n. 11 and following n. 36 supra. 

115 Capacity may, of course, be interpreted in either an objective or subjective sense. The 
hybrid approach now advocated with respect to due diligence generally would assume a minimum 
standard of administrative capacity and hold states which in fact possess a greater degree of 
administrative prowess to a high standard. See text at ch. 3 nn. 122-34 supra. Factors such as 
relative foreknowledge and opportunity are of similar relevance. 
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