
Annex 646

Activities of United Nations Organizations and programmes relevant to the human 
environment: report of the Secretary-General, E/4553, 11 July 1968, as cited at 
paragraph 34 in the Expert Report of Professor Naomi Oreskes on Historical 

Knowledge and Awareness, in Government Circles, of the Effects of Fossil Fuel 
Combustion as the Cause of Climate Change, 29 January 2024 at page 91 of the 

Exhibit Bundle to the Written Statement submitted by the Republic of Vanuatu, 21 
March 2024, pages 21-23











Annex 647

Report of the United Nations Conference on the Human Environment, Declaration of 
the United Nations Conference on the Human Environment, A/CONF.48/14/Rev.1, 16 

June 1972, pages 9-22, 43-44



 
  

  
 

  

      

   

    

  



 

           
               

   
            

               
                

        

  

   

   

   
     



 

                                           

  

     
 

           

        
       
        
                    

       

        
                    

                         
           
                             

            

 

 

 

 

 

 
 

       

  

 

  

    

     
        
       
            
              

        
           
       

      

            

          
   
     
                        
          
                    

         

        

 

 
 

 

 
 
 
 

 

 
 
 
 
 

 

 

 
 
 
 
 
 
 
 

 

 

 
 
 
 
 
 

 

 



 

         

             

                

                     

                
                       

 

 

 

 

 

 



  
       
       

       
  
  
    
      

  
       

       
         

         

       
         

        
        

     

  
       

         
        

         
 

        
         

        
     

         
      

      
       
       

       
       

      
  

        
       

        
        

      
       

        
       

         
     

       
      

      
       

         
        

   
         

     
       

 

        
      

   
        
        

        
       
          
         
      
        

         
        
     

       

       
        

        
      

  
        

         
       

      
     

       
         

 

    
  

  
        

       
      

        
       

        
       

       
        

          
           

       
   

         
 

       
        

   
        

         
         

     

  
        

       



      
       

        
      

   

      
       

    
           

       
     

      
        
       

      
       

        
       

       
       

       
        

        
     

        
      

         
   

        
     

       
     

     
     

      
       

   
        

        
      

          
      

        
      

       
       
     
     
     
   

       
      

        
       

   
          

      
      

      
       

 

      
       

       
        

       
     

         
        

      

          
       

       
         

       
         
      

        
       

     
        

          
       

  

        
        

       
      

      
     
         

    

       
       

       
       

    
        

   
        

        
   

        
       

     
    

        
       
       

  
      

      
       

     
      

       
      
      

    



        
        
        
     

          
   

       
       

       
      

       
    

          
        

        
      

         
      

  
        

         
       

      
       

   
         

 
       
       

        
        

      
     

  
       
        

        
       
       

       
       

         
      

      

  
        

        
          

       
       

        
      

       
        

       
       
      

 

       
       

        
      

        
      

 

        
        

      
     

        
          
        

         
        

  
        

       
         

         
        

       
  

        
         

       
         

       
        

      
  

       
        

         
        

   

  
        

       
       

       

       
     
         

      
       
         

       
       

      
        

       
       
  

         
    



  

        
        

       

         
         

   

        
     

       
      

       
        

         
      

         
       

       
        

      
         

      
       

         
         

       
        

 

  

        
        

        
        

        
     

  

       
         

     
        

          
       
    

  

       
        

         
    

         
        

        
    

        
         

 

         
   

  
       
       
        

        

 
         

         
  

        
        

 

  
        

        
        

       
       
         

        
       

           
        

          
      

  
        

      
          

        
       
       
   

  
       

        
       

       
 

        
       

       
       

        
       

 
      

          
    

          
           

         



       
          

       
    

  
        

         
        
       

         
      

  
        

        
          

            
     

        
      

      

  
        

       
       

        
       

        
       
  

  
         
      

      

  
       
        

        
       
       

       
        

        
          

       
        

       
      

       
       

      

         
       

    

        
     
    

 

    
  
    
       

      

       
         

         
 

  
       
        

        
        

       

       
      

          
         

 

       
        

        
       

       
        
 

  
       
         
        
       

       

        
      

   

        
         

       
         

  

     
         

       
         

  
        

     

      

        
       

  
         

         
      

       
         



        
         

       

         
        

        
         

         
  

         
          

        
        

  

       
        

        
      

       
      

         
 

       
         

        
           

  
          

         
      

          
         

       

  

       
        

        
   

         
       

        
 

         
 

       
       

 

         
        
   

        
          

         
      

      
         

 

          
 

         
 

        
   

      
       

 
       

 

      

         
  

          
         

       

         
        

     
         

      
       
         

       
       

      
        

     
        

       
        

 
        

         
        

  

        
          

        

         
       

      
        

          
          

      
       

        
        

        
 

         
       

 

        
       



        
       
         

 

       
        

  
          

  
        
        

         
         

 

        
          

       
     

  
       
        

        
       

        
      

       
   

          
   

         
 

         
 

           
     

  
       
        

        
   

        
       
       

       
         
     

          
         

         
         
         

         
        

        
        

    

 

        
        

 
       

       
    

       
       

        
         

    
       

   
       
         

        
     

         
        

     
    

        
       

      
       

  
         

      
     
       

     
      

      
 

        
     

  
          

      
  

        
       

       
        

   
        

      
 

      
     

 
        

      
  

        
       

   
      

       



       
 

        
       

        
       

        
      

    
       

     
         

    
        

      
      

         
       

          
       
          

        
          

         
       

 

  
       

        
        

       
        

       
        

       
       

      

       
      

      
        

      
       

      
  

       
          

      
       

     
       

     
         

  
       

      
      

      
         

 

       
        

           
        

       

  
       

         
        

       
        

        
        
            

       
        

        
         

 
  

       
        

        
       

       
        

         
         

       
         

        
         

  
        
       

        
       

        
 

  
       

         
        

       
        

       
       
        

        
          

        
         
       
      
           

         
        

         
        



         
        

       

        
       

        
          
       
      

     

  
       

         
        

       
        

       
       

        
        

         
      

        
         

          

       
         

        
          

       

  
      
        

     
         

  

         
        

         
        

  

        
     

        
       

     
         

     
          

     
           

        
        

         
      

        
        
 

 

       
     

      
      

  
       

  
         

       
      

     
        

       
  

       
      

       
       

  
        

 

       
    

  
        

        
        

 

         
        
     

         
       

       
    

        
        
 

        
        

         
      

       

        
      

      
        

 
       

       
        

  
        

       
       

   
       

      



     
         

 

        
        

     
        

        
       

       
        

 

       
         

       
       

     
      
        

        
      

       
     

  

        
          

      
         

  
    

      
 

      
      

   
      
      
       
      
         

 
       

     

        
   

  

        
          
        

       
      

         
         

           
 

 

  
        

        
       

         
        

       
         
       

      
          

       
         

  
         

       
     

         
          

      
        
      

          
        

        
         

       
       
     

  

       
        
     

      
         

        
      

         
          
       
          

       
        

         
        

    
       
         

       
        

       
         

        
 

  

        
       



         
      

 
         

      
        

       
          
 

           
         

        
  

  
        

          
     

       
         

          
    

         
   

        

       
      

     
       

         
   

  
        

        
           
        

         
         

         
       

          
      

       
     

  
       

      
      
       

       
      

        
  

        
          
      

         
           
           

       
  

 

  
       

      
       

      
       

        
    

  
       

       

       
        

         
    

  
        

      
      
         

      

   

  
        

        
         

       

  
         

        
      

       
    

  
       

       
      

  
       

      
        

      

        
        

 

  
       

        
      

       
       

       
        

       
 



  
        

        
       

     

    
 

   

  
        

          
      

       
         

       
 

        
          

 

  
        

        
       

         
        

         
         

        
      

  
        

     
        

      
      

       
      

        

  
       
       

       
        

          
        

        
  

  
       

         
        

      

        
        

        
  

 

          
      

       
        

  
      

       
        

     
       

      
        

       
        

         
         

   
      

     
      

     

        
         

        
       

       
       
        

 

  
         
     
  

       
        

          
     

       
      

     
        

         
         

        
  

  
   
         

      
       

         
       

        
         

          
     

        
   



       
       

      
      

       
      

       
   

  
        

         
          

      
      

         
         

      

  
      

       
       

         
        

      
        

        
        

         
       

  
   
         
          
         
       

       
    

           
           

       
          

     
        

     
       

       
        
       

       
         
         

    

  
       
        

      

 

       
        

       
         
       

       
         

        
       

        
       

         
     
         
         

       
        
         

       

  

        
      
        

        
           

        

  

         
      

          
        
         
        

         
      

  

        
       
        

  

       
       

       
         

      
       

      
  

  

         
        

      
     
      

        



          
   

       
      

        
   

      
       

         
          

    
        

         
      
 

      
       

      
  

   

  
        

       
          

      
       

         
         

          
        

       
        

      
        

          
        

         
          

         
        

        
     
         

       
           

         
          
        

         
         
        

        
       

        
           
       

       
     

 

         
            

         
       

      
         

      
       

            
     

      
        

        
        

       
    

  
     
       

       
        

        
       

    
         

        
       

        
          

       
    

         
       

        
       

      
        

         
      

      
       

     
    

            
       

      

  
       
         
         

   
        

        
        

       
         

         
        

  



  

     

        
          

 

  

         
       

       
     

      
      

       
     

        
       

       
       

       
      

    
      
      

      
       

      
       

       
       

        
        
     

  

        
        

        
        

      
        

        
      

      
        
   

      
      

       
     

      
     

      

 

    
      

    
        

        

       
     

     
      

  

     

       
     

           
        

          
     

     

            
      

        
  

    

           
       

        
         

          
       

  

        

         
       

      
      

       

            
           

          
           

    



       
      

       
      
        

      
       
        

        
       
      

        
 

         
        

        
  

      
      

 
       

      
   

      
     

     

     

         
    

     
     
       
    
         
       

      
      

     
   
      
        

     

       
   

         
    

        
     

       
       

   

      
        

     

           
         

      
        

       
       

           
        

         
  

         
  

       
     

       
     

         
 

         
  

       
  

      

         
  

        
    

      
   

 

         
   

           
          
        

         

            
            

         
          

        
           

           
 

    



Annex 648

“Growth in United Nations membership”, United Nations



Peace, dignity and equality
on a healthy planet ()

Growth in United Nations membership

Original 51 Members (1945)

Argentina, Australia, Belgium, Bolivia (https://www.un.org/en/about-us/member-states/bolivia), Brazil, Byelorussian Soviet
Socialist Republic (https://www.un.org/en/about-us/member-states/belarus), Canada, Chile, China, Colombia, Costa Rica,
Cuba, Czechoslovakia (https://www.un.org/en/about-us/member-states/czechoslovakia), Denmark, Dominican Republic,
Ecuador, Egypt (https://www.un.org/en/about-us/member-states/egypt), El Salvador, Ethiopia, France, Greece, Guatemala,
Haiti, Honduras, India, Iran (https://www.un.org/en/about-us/member-states/iran), Iraq, Lebanon, Liberia, Luxembourg,
Mexico, Netherlands, New Zealand, Nicaragua, Norway, Panama, Paraguay, Peru, Philippine Republic
(https://www.un.org/en/about-us/member-states/philippines), Poland, Saudi Arabia, Syria (https://www.un.org/en/about-
us/member-states/syrian-arab-republic), Turkey, Ukrainian Soviet Socialist Republic (https://www.un.org/en/about-
us/member-states/ukraine), Union of South Africa (https://www.un.org/en/about-us/member-states/south-africa), Union
of Soviet Socialist Republics (https://www.un.org/en/about-us/member-states/russian-federation), United Kingdom,
United States, Uruguay, Venezuela, Yugoslavia (https://www.un.org/en/member-states/yugoslavia)

55 Members (1946)

57 Members (1947)

58 Members (1948)

1945-1950          1950s          1960s          1970s          1980s          1990s          2000-Present

 

https://www.un.org/en
https://www.un.org/en/about-us/growth-in-un-membership
https://www.un.org/en/about-us/member-states/bolivia
https://www.un.org/en/about-us/member-states/belarus
https://www.un.org/en/about-us/member-states/belarus
https://www.un.org/en/about-us/member-states/czechoslovakia
https://www.un.org/en/about-us/member-states/egypt
https://www.un.org/en/about-us/member-states/iran
https://www.un.org/en/about-us/member-states/philippines
https://www.un.org/en/about-us/member-states/philippines
https://www.un.org/en/about-us/member-states/syrian-arab-republic
https://www.un.org/en/about-us/member-states/syrian-arab-republic
https://www.un.org/en/about-us/member-states/ukraine
https://www.un.org/en/about-us/member-states/ukraine
https://www.un.org/en/about-us/member-states/south-africa
https://www.un.org/en/about-us/member-states/russian-federation
https://www.un.org/en/about-us/member-states/russian-federation
https://www.un.org/en/member-states/yugoslavia


59 Members (1949)

60 Members (1950)

76 Members (1955)

80 Members (1956)

82 Members (1957)

82 Members (1958)*

99 Members (1960)

104 Members (1961)*

110 Members (1962)

113 Members (1963)

115 Members (1964)*

117 Members (1965)*

122 Members (1966)*

123 Members (1967)



126 Members (1968)

127 Members (1970)

132 Members (1971)

135 Members (1973)

138 Members (1974)

144 Members (1975)

147 Members (1976)

149 Members (1977)

151 Members (1978)

152 Members (1979)

154 Members (1980)

157 Members (1981)

158 Members (1983)



159 Members (1984)

159 Members (1990)*

166 Members (1991)

179 Members (1992)

184 Members (1993)*

185 Members (1994)

188 Members (1999)

189 Members (2000)*

191 Members (2002)

192 Members (2006)

193 Members (2011)

MEMBER STATES

Membership (https://www.un.org/en/about-us/about-un-membership)

About UN Membership (https://www.un.org/en/about-us/about-un-membership)

List of UN Member States (https://www.un.org/en/about-us/member-states)

Member States on the Record (https://www.un.org/en/library/unms)

Growth in UN Membership (https://www.un.org/en/about-us/growth-in-un-membership)

Membership of Principal UN Organs (https://www.un.org/en/about-us/membership-of-principal-un-organs)

Contributions to UN regular budget (https://www.un.org/en/ga/contributions/budget.shtml)

Honour Roll: Contribution Received in Full (http://www.un.org/en/ga/contributions/honourroll.shtml)

Arrears in the Payment of Contribution (http://www.un.org/en/ga/about/art19.shtml)

Permanent Missions (https://bluebook.unmeetings.org/)

New York (https://bluebook.unmeetings.org/)

Geneva (http://www.unog.ch/80256EE600582E34/(httpPages)/8CEC446B720477DA80256EF8004CB68C?
OpenDocument&count=10000&cntxt=D57E0&cookielang=en)

Vienna (http://www.unodc.org/missions/index.html)

https://www.un.org/en/about-us/about-un-membership
https://www.un.org/en/about-us/about-un-membership
https://www.un.org/en/about-us/about-un-membership
https://www.un.org/en/about-us/member-states
https://www.un.org/en/about-us/member-states
https://www.un.org/en/library/unms
https://www.un.org/en/library/unms
https://www.un.org/en/about-us/growth-in-un-membership
https://www.un.org/en/about-us/growth-in-un-membership
https://www.un.org/en/about-us/membership-of-principal-un-organs
https://www.un.org/en/about-us/membership-of-principal-un-organs
https://www.un.org/en/ga/contributions/budget.shtml
https://www.un.org/en/ga/contributions/budget.shtml
http://www.un.org/en/ga/contributions/honourroll.shtml
http://www.un.org/en/ga/contributions/honourroll.shtml
http://www.un.org/en/ga/about/art19.shtml
http://www.un.org/en/ga/about/art19.shtml
https://bluebook.unmeetings.org/
https://bluebook.unmeetings.org/
https://bluebook.unmeetings.org/
http://www.unog.ch/80256EE600582E34/(httpPages)/8CEC446B720477DA80256EF8004CB68C?OpenDocument&count=10000&cntxt=D57E0&cookielang=en
http://www.unog.ch/80256EE600582E34/(httpPages)/8CEC446B720477DA80256EF8004CB68C?OpenDocument&count=10000&cntxt=D57E0&cookielang=en
http://www.unog.ch/80256EE600582E34/(httpPages)/8CEC446B720477DA80256EF8004CB68C?OpenDocument&count=10000&cntxt=D57E0&cookielang=en
http://www.unodc.org/missions/index.html
http://www.unodc.org/missions/index.html
https://www.un.org/en/about-us/about-permanent-observers


Permanent Observers (https://www.un.org/en/about-us/about-permanent-observers)

About Permanent Observers (https://www.un.org/en/about-us/about-permanent-observers)

Non-Member States (https://www.un.org/en/about-us/non-member-states)

Intergovernmental and Other Organizations (https://www.un.org/en/about-us/intergovernmental-and-other-
organizations)

Specialized Agencies (https://www.un.org/en/about-us/specialized-agencies) 

 

Quick links for delegates

Delegate (UN Intranet - iSeek for Member States) (http://www.un.org/en/delegate)

Blue Book (https://bluebook.unmeetings.org/)

Delegates' Handbook (https://www.un.org/dgacm/en/content/protocol/delegates-handbook)

Manual of Protocol (https://www.un.org/dgacm/en/content/protocol/manual-of-protocol)

(https://www.addtoany.com/share#url=https%3A%2F%2Fwww.un.org%2Fen%2Fabo
us%2Fgrowth-in-un-

membership&title=Growth%20in%20United%20Nations%20membership%20%7C%20Unit
(/#facebook)

(/#x) (/#email)

(/#whatsapp)

MAIN BODIES

DEPARTMENTS / OFFICES

 General Assembly (http://www.un.org/en/ga/)

 Security Council (https://www.un.org/securitycouncil/)

 Economic and Social Council (http://www.un.org/en/ecosoc/)

 Trusteeship Council (https://www.un.org/en/about-us/trusteeship-council)

 International Court of Justice (http://www.icj-cij.org/en)

 Secretariat (https://www.un.org/en/about-us/secretariat)

 New York (https://www.un.org/en/about-us/secretariat)

 Geneva (http://www.unog.ch/)

 Nairobi (http://www.unon.org/)

 Vienna (http://www.unvienna.org/)

https://www.un.org/en/about-us/about-permanent-observers
https://www.un.org/en/about-us/about-permanent-observers
https://www.un.org/en/about-us/about-permanent-observers
https://www.un.org/en/about-us/non-member-states
https://www.un.org/en/about-us/non-member-states
https://www.un.org/en/about-us/intergovernmental-and-other-organizations
https://www.un.org/en/about-us/intergovernmental-and-other-organizations
https://www.un.org/en/about-us/intergovernmental-and-other-organizations
https://www.un.org/en/about-us/specialized-agencies
https://www.un.org/en/about-us/specialized-agencies
http://www.un.org/en/delegate
https://bluebook.unmeetings.org/
https://www.un.org/dgacm/en/content/protocol/delegates-handbook
https://www.un.org/dgacm/en/content/protocol/manual-of-protocol
https://www.addtoany.com/share#url=https%3A%2F%2Fwww.un.org%2Fen%2Fabout-us%2Fgrowth-in-un-membership&title=Growth%20in%20United%20Nations%20membership%20%7C%20United%20Nations
https://www.un.org/#facebook
https://www.un.org/#x
https://www.un.org/#email
https://www.un.org/#whatsapp
http://www.un.org/en/ga/
https://www.un.org/securitycouncil/
http://www.un.org/en/ecosoc/
https://www.un.org/en/about-us/trusteeship-council
http://www.icj-cij.org/en
https://www.un.org/en/about-us/secretariat
https://www.un.org/en/about-us/secretariat
http://www.unog.ch/
http://www.unon.org/
http://www.unvienna.org/


 UN System Directory (http://www.unsceb.org/directory/)

 UN System Chart (https://www.un.org/sites/un2.un.org/files/un_system_chart.pdf)

 Global Leadership (https://www.un.org/sg/en/global-leadership/home)

 UN Information Centres (https://www.un.org/en/department-of-global-communications/worldwide/united-nations-information-
centres)

RESOURCES / SERVICES

 Emergency information (http://emergency.un.org/)

 Reporting Wrongdoing (https://oios.un.org/report-wrongdoing)

 UN Journal (https://journal.un.org/)

 Documents (https://www.un.org/en/our-work/documents)

 Guidelines for gender-inclusive language (http://www.un.org/en/gender-inclusive-language/)

 Databases (https://www.un.org/en/library/page/databases)

 Library (https://www.un.org/library)

 UN iLibrary (http://www.un-ilibrary.org/)

 UN Chronicle (https://www.un.org/en/chronicle)

 UN Yearbook (https://www.un.org/en/yearbook)

 Bookshop (https://shop.un.org/)

 Publications for sale (https://shop.un.org/)

 Maps (https://www.un.org/geospatial/)

 Media Accreditation (http://www.un.org/en/media/accreditation/)

 NGO accreditation at ECOSOC (http://csonet.org/index.php?menu=34)

 NGO accreditation at DGC (https://www.un.org/en/civil-society/page/application)

 Visitors’ services (http://visit.un.org/)

 Exhibits (https://www.un.org/exhibits)

 Procurement (http://www.un.org/Depts/ptd/welcome-united-nations-procurement-division-unpd)

 Employment (https://careers.un.org/lbw/Home.aspx)

 Internships (https://careers.un.org/lbw/home.aspx?viewtype=IP)

 Model UN (https://www.un.org/en/mun)

 Academic Impact (/en/academicimpact)

 UN Archives (https://archives.un.org/)

 UN Audiovisual Library (http://www.unmultimedia.org/avlibrary/)

 How to donate to the UN system (https://www.un.org/en/about-us/how-to-donate-to-the-un-system)

 Information on COVID-19 (Coronavirus) (https://www.un.org/en/coronavirus)

 Africa Renewal (https://www.un.org/africarenewal/)
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3. C ompensation

(a)  Existing article 44

147.  Article 44 provides:

Compensation

1.  The injured State is entitled to obtain from the State which has 
committed an internationally wrongful act compensation for the dam-
age caused by that act, if and to the extent that the damage is not made 
good by restitution in kind.

2.  For the purposes of the present article, compensation covers 
any economically assessable damage sustained by the injured State, and 
may include interest and, where appropriate, loss of profits.

148.  Despite the formal priority given to restitution by 
article 43, the commentary to article 44 acknowledges that 
“[c]ompensation is the main and central remedy resorted 
to following an internationally wrongful act”.282 Monetary 
compensation differs from payments tendered or awarded 
by way of satisfaction in that its function is purely com-
pensatory; it is intended to represent, as far as may be, 
the damage suffered by the injured State as a result of the 
breach. But despite the large number of decided cases be-
fore arbitral tribunals in which issues of the assessment of 
compensation have been faced, the commentary declines 
to go into detail in article 44, on the basis that “the rules 
on compensation were bound to be relatively general and 
flexible”.283 The commentary does discuss questions of 
causation, including the influence of multiple causes,284 
but on the central issue of the assessment of compensation 
it confines itself to such general statements as “compen-
sation is the appropriate remedy for ‘economically assess-
able damage’ that is to say damage which is susceptible 
of being evaluated in economic terms”,285 including for 
moral and material damage.286 Compensation is thought 
of as confined to monetary payments,287 although there is 
no reason why it could not also take the form, as agreed, 
of other forms of value.

149.  The commentary goes on to discuss the award of 
interest and loss of profits. Interest is dealt with below 
as a separate category.288 Loss of profits is discussed at 
length, but rather inconclusively. The commentary notes 
that:

[C]ompensation for lucrum cessans is less widely accepted in the lit-
erature and in practice than is reparation for damnum emergens. If loss 
of profits is to be awarded, it would seem inappropriate to award inter-
est on the profit-earning capital over the same period of time, simply 
because the capital sum cannot be earning interest and* be notionally 

282 Yearbook … 1993, vol. II (Part Two), commentary to article 8 
[present art. 44], p. 67, para. (1).

283 Ibid., p. 68, para. (3). 
284 Ibid., pp. 68–70, paras. (6)–(13). See paragraphs 27–29 and

31–37 above, for discussion.
285 Yearbook … 1993, vol. II (Part Two), commentary to article 8 

[present art. 44], p. 71, para. (16).
286 Ibid., para. (17).
287 Ibid., para. (18), citing Grotius, De Jure Belli ac Pacis: Libri 

Tres, book II, chap. XVII, sect. XXII: “money is the common measure 
of valuable things”. 

288 See paragraphs 195–214 below. 

employed in earning profits at one and the same time … The essential 
aim is to avoid ‘double recovery’ in all forms of reparation.289

After a review of relevant case law (including divergent 
decisions of the Iran-United States Claims Tribunal in 
cases involving expropriation of property), the commen-
tary concludes that:

In view of the divergences of opinion which exist with regard to 
compensation for lucrum cessans, the Commission has come to the 
conclusion that it would be extremely difficult to arrive in this respect 
at specific rules commanding a large measure of support … The state 
of the law on all these questions is … not sufficiently settled and the 
Commission at this stage, felt unable to give precise answers to these 
questions or to formulate specific rules relating to them. It has there-
fore felt it preferable to leave it to the States involved or to any third 
party involved in the settlement of the dispute to determine in each case 
whether compensation for loss of profits should be paid.290

In the event, article 44, paragraph 2, says only that com-
pensation “may include … where appropriate, loss of prof-
its”, an endorsement as lukewarm as can be imagined.

150.  Government comments on article 44 raise a 
number of important questions. The first is whether a 
more detailed provision is needed. Some Governments 
are of the view that, given the complexity and importance 
of the issues involved, further guidance on the standard of 
compensation under customary international law would 
be welcome—in particular so far as concerns “the assess-
ment of pecuniary damage”, including interest and loss of 
profits.291 France criticises the “overly concise” drafting 
of article 44 (all the more so if compared to the detailed 
treatment of articles 45–46) and advocates a return “to a 
more analytical version” based on the work done by Mr. 
Arangio-Ruiz in his second report on State responsibil-
ity292 and on international practice and jurisprudence.293 
By contrast, others stress the need for some flexibility in 
dealing with specific cases; in their view it is sufficient to 
set out the general principle of compensation in article 44. 
They also note that “detailed and comprehensive consid-
eration of the law on reparation and compensation would 
take considerable time and would delay the completion of 
the Commission’s work”.294

151.  As to the content of that general principle, there is 
support for the view that in principle the amount of com-
pensation payable is precisely the value the injured State 
would have received, if restitution had been provided. The 
United States regards the present drafting of article 44, 
paragraph 1, as a “long-established principle reflected in 
customary international law and innumerable bilateral 
and multilateral agreements”. In its view, the fact that 
compensation is to be provided to the extent that restitu-

289 Yearbook … 1993, vol. II (Part Two), commentary to article 8 
[present art. 44], p. 73, para. (27). 

290 Ibid., p. 76, para. (39). 
291 Yearbook … 1998 (footnote 35 above), p. 147, Denmark on 

behalf of the Nordic countries; see also A/CN.4/496, pp. 19–20, 
para. 125 (emphasizing the need for greater legal security) and  
A/CN.4/504, p. 19, para. 71 (footnote 3 above).

292 Yearbook … 1989 (see footnote 21 above).
293 Yearbook … 1998 (footnote 35 above), p. 147; see also

A/CN.4/496, p. 20, para. 125, and A/CN.4/504, p. 19, para. 71 (taking 
as an example “the principle whereby damage suffered by a national [is] 
the measure of damage suffered by the State”) (footnote 3 above).

294 A/CN.4/496 (see footnote 3 above), p. 19, para. 124.
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tion is not makes it clear that the amount of compensa-
tion due should be equivalent to the value of restitution.295 
By contrast, Japan is concerned by a possible interpreta-
tion of paragraph 1, according to which “the wrongdoing 
State would be able to reject the request made by the in-
jured State for (financial) compensation with the excuse 
that restitution in kind had not been proved completely 
impossible”. Such a reading of the provision would thus 
“severely restrict the freedom of the injured State to choose 
whatever form of full reparation it deems appropriate”.296

152.  Another issue concerns the need to refer to interest 
and loss of profits in article 44, paragraph 2, and the prop-
er formulation of any such reference. Some Governments 
consider it unnecessary to specify as a legal obligation the 
payment of interest and compensation for loss of profits.297 
This is apparently the view adopted by France, which pro-
poses reformulating the paragraph as follows:

For the purposes of the present article, the compensable damage 
deriving from an internationally wrongful act is any loss connected with 
such act by an uninterrupted causal link.298

On the other hand, a number of Governments firmly as-
sert that, “to the extent that it represents the actual loss 
suffered by the claimant, the payment of interest is not an 
optional matter but an obligation”.299 Accordingly, para-
graph 2 should provide that compensation “shall” (rather 
than “may”) include interest.300 The United States refers 
to decisions of the Iran-United States Claims Tribunal and 
UNCC in support of its view that the present drafting of 
paragraph 2 “goes counter not only to the overwhelming 
majority of case law on the subject but also undermines 
the ‘full reparation’ principle”.301

153.  These comments raise a number of issues as to arti-
cle 44. One of these, the question of interest, is dealt with 
separately below.302 But the main issue raised is whether 
article 44 should spell out in more detail accepted princi-
ples of assessment of compensation, as well as what limi-
tations might be expressed on the assessment of full com-
pensation, to avoid imposing disproportionate burdens on 
the responsible State.

295 Yearbook … 1998 (footnote 35 above), pp. 147–148; the United 
States particularly refers to the “Lusitania” (see footnote 16 above) and 
Letelier and Moffitt (ILM, vol. XXXI (1992)) cases, and notices that 
that principle “has been applied to wrongful death cases as well”.

296 Yearbook … 1999 (footnote 43 above), p. 108.
297 A/CN.4/504 (footnote 3 above), p. 19, para. 71.
298 Yearbook … 1998 (footnote 35 above), p. 148.
299 Ibid., United Kingdom, p. 147; see also A/CN.4/496 (footnote 3 

above), p. 20, para. 125 (“the payment of interest should be the basic 
and general rule for compensation”).

300 Yearbook … 1998 (footnote 35 above), p. 148, the United States, 
considering that article 44 would represent “a step backwards in the 
international law of reparation” in the absence of such a revision. 
See also A/CN.4/504 (footnote 3 above), p. 19, para. 71, where one 
Government argues that replacing “may” by “shall” would “deprive 
the wrongdoing State of an incentive to delay payment of compensa-
tion” while another favours the idea that “a sufficient grace period” 
for the payment of compensation be allowed to the wrongdoing State 
before fixing the provision of interest. Governments suggesting this 
substitution do not seem to favour the deletion of the words “where 
appropriate” before “loss of profits” (see Mongolia, Yearbook … 1998 
(footnote 35 above), p. 147).

301 Yearbook … 1998 (footnote 35 above), p. 148.
302 See paragraphs 195–214 below.

(b)  Assessment of compensation: general 
principle or detailed criteria?

154.  In his second report, Mr. Arangio-Ruiz discussed 
“reparation by equivalent” in some detail, proposing two 
alternative articles, one shorter and one rather more de-
tailed. As its commentary implies, the Commission pre-
ferred the shorter version, which became article 44.303

In consequence, some of the issues discussed by 
Mr. Arangio-Ruiz in his report—the distinction between 
moral injury to individuals and to the State, the distinc-
tion between lawful and unlawful expropriation, methods 
of assessing the value of property taken, especially where 
this is done on a “going concern” basisare only dealt with 
briefly, if at all, in article 44 and its commentary.

155.  There is, evidently, a need for caution in lay-
ing down more specific rules relating to compensation.
Although a good deal of guidance is available in certain 
fields (notably diplomatic protection, especially as con-
cerns takings of, or damage to, property), there have been 
relatively few recent reasoned awards dealing with the as-
sessment of material damage as between State and State 
(i.e. outside the field of diplomatic protection). Damages 
have been sought in approximately one third of cases com-
menced before ICJ, but so far, the Court has only awarded 
damages in one case—the Corfu Channel case.304 Indeed 
it has been argued that the Court has shown some aversion 
to awards of damages as compared with declaratory or 
other relief. For example in the Nuclear Tests case, it held 
that the case was moot following the French commitment 
not to conduct further atmospheric tests, notwithstand-
ing an unfulfilled New Zealand demand for compensa-
tion.305 In the case concerning the Gabčíkovo-Nagymaros 
Project, where both parties claimed substantial compen-
sation against the other, the Court first affirmed the clas-
sical rules as to reparation and compensation, then went 
on to suggest that a “zero-sum agreement” for damages 
(as distinct from financial contributions to the continu-
ing project) would be appropriate. The relevant passage 
reads:

It is a well-established rule of international law that an injured State 
is entitled to obtain compensation from the State which has commit-
ted an internationally wrongful act for the damage caused by it. In the 
present Judgment, the Court has concluded that both Parties commit-
ted internationally wrongful acts, and it has noted that those acts gave 
rise to the damage sustained by the Parties; consequently, Hungary and 
Slovakia are both under an obligation to pay compensation and are both 
entitled to obtain compensation. 

Slovakia is accordingly entitled to compensation for the damage 
suffered by Czechoslovakia as well as by itself as a result of Hungary’s 

303 See Mr. Arangio-Ruiz’s second report, Yearbook … 1989 (foot- 
note 21 above), pp. 8–30, paras. 20–105, and p. 56, for the text of his 
proposals. For the report of the Drafting Committee see Yearbook … 
1992, vol. I, pp. 219–220, paras. 39–52. Since 1989, there have been 
further developments in jurisprudence and practice, summarized, inter 
alia, by Iovane, op. cit.; Decaux, loc. cit.; as well as in the sources cited 
below. The general comparative law experience is well summarized by 
Stoll, “Consequences of liability: remedies”.

304 I.C.J. Reports 1949 (see footnote 69 above), p. 249. See Gray, 
op. cit., pp. 77–95, for a somewhat sceptical account of the practice.

305 Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 
1974, pp. 475–476, paras. 55–58. Cf. Request for an Examination of the 
Situation in Accordance with Paragraph 63 of the Court’s Judgment of 
20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, 
Order of 22 September 1995, I.C.J. Reports 1995, p. 305, para. 59. 
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decision to suspend and subsequently abandon the works at Nagymaros 
and Dunakiliti, as those actions caused the postponement of the putting 
into operation of the Gabčíkovo power plant, and changes in its mode of 
operation once in service. 

Hungary is entitled to compensation for the damage sustained as a 
result of the diversion of the Danube, since Czechoslovakia, by putting 
into operation Variant C, and Slovakia, in maintaining it in service, de-
prived Hungary of its rightful part in the shared water resources, and 
exploited those resources essentially for their own benefit.

Given the fact, however, that there have been intersecting wrongs 
by both Parties, the Court wishes to observe that the issue of 
compensation could satisfactorily be resolved in the framework of an 
overall settlement if each of the Parties were to renounce or cancel all 
financial claims and counter-claims.306

In both cases, it may be inferred, the Court did not re-
gard issues of compensation (as distinct from a return to 
legality or the cessation of allegedly wrongful conduct) 
as being at the heart of the case. But in the Gabčíkovo-
Nagymaros Project case, in particular, it reaffirmed the 
established law of reparation, including compensation, in 
State-to-State cases. Moreover too much should not be 
read into the absence of awards of compensation by the 
Court. In some cases States have preferred to settle claims 
by the payment of damages (on a without prejudice basis) 
rather than see a case go to judgement on the merits,307 or 
even on jurisdiction.308 In others, the parties have sought 
to settle questions after an award or judgement on the 
principle of responsibility, or the case has been discontin-
ued for other reasons.309 Several pending cases involve, 
or include, claims for reparation, as well as a number of 
counter-claims for reparation.310

156.  Apart from ICJ, other established courts and tribu-
nals are dealing with issues of reparation, including com-
pensation.

(a)  The Iran-United States Claims Tribunal has de-
veloped a substantial jurisprudence on questions of as-
sessment of damage and the valuation of expropriated 
property. There are substantial outstanding State-to-State 
claims for reparation;311

306 I.C.J. Reports 1997 (see footnote 18 above), p. 81, paras. 152–
153. See also pages 168–169, para. 34 (Judge Oda). 

307 As in Certain Phosphate Lands in Nauru (Nauru v. Australia), 
Preliminary Objections, Judgment, I.C.J. Reports 1992, p. 240, and 
for the Court’s order of discontinuance following the settlement, ibid., 
Order of 13 September 1993, I.C.J. Reports 1993, p. 322; case concern-
ing Passage through the Great Belt (Finland v. Denmark), Order of 10 
September 1992, I.C.J. Reports 1992, p. 348 (order of discontinuance 
following settlement).

308 As in Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. 
United States of America), Order of 22 February 1996, I.C.J. Reports 
1996, p. 9 (order of discontinuance following settlement).

309 The case concerning Military and Paramilitary Activities in and 
against Nicaragua was withdrawn after Nicaragua’s written pleadings 
on compensation had been filed (Military and Paramilitary Activities 
in and against Nicaragua (Nicaragua v. United States of America), 
Order of 26 September 1991, I.C.J. Reports 1991, p. 47 (order of dis-
continuance)).

310 Counter-claims have been held admissible in the following cases: 
Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide, Counter-claims, Order of 17 December 1997, I.C.J. 
Reports 1997, p. 243; Oil Platforms (Islamic Republic of Iran v. United 
States of America), Counter-Claim, Order of 10 March 1998, I.C.J. 
Reports 1998, p. 190; and Land and Maritime Boundary between Cam-
eroon and Nigeria, Order of 30 June 1999, I.C.J. Reports 1999, p. 983.

311 For reviews of the Tribunal’s jurisprudence on valuation and com-
pensation see, inter alia, Aldrich, The Jurisprudence of the Iran-United 
States Claims Tribunal, chaps. 5–6 and 12; Brower and Brueschke, The 

(b)  Human rights courts and other bodies, in particu-
lar the European and Inter-American Court of Human 
Rights, have developed a body of jurisprudence deal-
ing with what article 41 (formerly 50) of the European 
Convention on Human Rights refers to as “just satisfac-
tion”.312 Hitherto, amounts of compensation or damages 
awarded or recommended by these bodies have generally 
been modest, though the practice is developing;313

(c)  ICSID tribunals under the Convention on the set-
tlement of investment disputes between States and na-
tionals of other States have jurisdiction to award damages 
or other remedies in cases concerning investments aris-
ing between States parties and nationals of other States. 
Some of these claims involve direct recourse to interna-
tional law;314

(d)  The International Tribunal on the Law of the Sea 
awarded substantial damages in various categories, plus 
interest, in its first case decided on the merits;315

(e)  UNCC is a non-judicial body established by the 
Security Council to deal with compensation claims 
against Iraq arising “directly” from its invasion of Ku-
wait in 1990.316 The UNCC mandate is to decide upon the 
liability of Iraq “under international law”,317 and UNCC 
has laid down guidelines for the award of compensation 
which are subject to the approval of the Governing Coun-
cil (consisting of the members of the Security Council). 
These guidelines have been applied to the processing of a 
very large number of claims.318

Iran-United States Claims Tribunal, chaps. 14–18; Pellonpää, “Com-
pensable claims before the Tribunal: expropriation claims”; and Stew-
art, “Compensation and valuation issues”.

312 Article 41 (renumbered by Protocol No. 11) provides:

“If the Court finds that there has been a violation of the Conven-
tion or the protocols thereto, and if the internal law of the High 
Contracting Party concerned allows only partial reparation to be 
made, the Court shall, if necessary, afford just satisfaction to the 
injured party.”

In the practice of the Court, “satisfaction” has included elements 
both of compensation and satisfaction in the sense of the draft articles.

313 See the helpful review by Shelton, op. cit., pp. 214–291. See fur-
ther paragraph 157 below.

314 See, for example, Asian Agricultural Products Limited v. Repub-
lic of Sri Lanka (1990), ICSID Reports (Cambridge University Press, 
1997), vol. 4, p. 245.

315 M.V. “Saiga” (No. 2) (Saint Vincent and the Grenadines v. Guin-
ea), Judgment, ITLOS Reports 1999, pp. 65–67, paras. 170–177.

316 See paragraph 28 above. In addition to the works there cited, 
see Boelaert-Suominen, “Iraqi war reparations and the laws of war: a 
discussion of the current work of the United Nations Compensation 
Commission with specific reference to environmental damage during 
warfare”; Christenson, “State responsibility and the UN Compensa-
tion Commission: compensating victims of crimes of State”; Gattini, 
“La riparazione dei danni di guerra causati dall’Iraq”; Graefrath, “Iraqi 
reparations and the Security Council”; and Romano, “Woe to the van-
quished? A comparison of the reparations process after World War I 
(1914–18) and the Gulf war (1990–91)”.

317 Security Council resolution 687 (1991), para. 16.
318 The UNCC guidelines and decisions are to be found at http://

www2.unog.ch/uncc/decision.htm. Of particular relevance for present 
purposes are the following:

Decision 3 of 18 October 1991, Personal injury and mental pain and 
anguish (S/AC.26/1991/3); 

Decision 7 of 16 March 1992, Criteria for additional categories of 
claims (S/AC.26/1991/7/Rev.1); 

(Continued on next page.)
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157.  Whenever a particular tribunal or other body is 
established with competence to deal with claims for 
State responsibility and to award compensation, the 
question arises whether the resulting decisions form 
part of a “special regime” for reparation, amounting 
to a lex specialis. There are no doubt, to a greater or 
lesser degree, elements of a lex specialis in the work 
of the bodies mentioned above (as well as in relation to 
the WTO dispute settlement mechanism, the focus of 
which is firmly on cessation rather than reparation319). 
In principle, States are free to establish mechanisms for 
the settlement of disputes which focus only on certain 
aspects of the consequences of responsibility, in effect 
waiving or leaving to one side other aspects. But there is a 
presumption against the creation of wholly self-contained 
regimes in the field of reparation, and it is the case that 
each of the bodies mentioned in the preceding paragraph 
has been influenced to a greater or lesser degree by the 
standard of reparation under general international law. 
Moreover practice in this field is notably dynamic, though 
it is significant that appeal is still being made to the 
Chorzów Factory principle320 as well as to the work of 
this Commission. For example the leading decision of the 
Inter-American Court of Human Rights on the question of 
reparation contains the following passage:

Reparation of harm brought about by the violation of an interna-
tional obligation consists in full restitution (restitutio in integrum), 
which includes the restoration of the prior situation, the reparation of 
the consequences of the violation, and indemnification for patrimonial 
and non-patrimonial damages, including emotional harm. 

As to emotional harm, the Court holds that indemnity may be 
awarded under international law and, in particular, in the case of human 
rights violations. Indemnification must be based upon the principles 
of equity.

Decision 8 of 24 January 1992, Determination of ceilings for com-
pensation for mental pain and anguish (S/AC.26/1992/8); 

Decision 9 of 6 March 1992, Propositions and conclusions on com-
pensation for business losses: types of damages and their valua-
tion (S/AC.26/1992/9);

Decision 11 of 26 June 1992, Eligibility for compensation of mem-
bers of the Allied Coalition Armed Forces (S/AC.26/1992/11);

Decision 13 of 24 September 1992, Further measures to avoid 
multiple recovery of compensation by claimants (S/AC.26/ 
1992/13);

Decision 15 of 18 December 1992, Compensation for business 
losses resulting from Iraq’s unlawful invasion and occupation of 
Kuwait where the trade embargo and related measures were also 
a cause (S/AC.26/1992/15);

Decision 16 of 18 December 1992, Awards of interest 
(S/AC.26/1992/16); 

Decision 19 of 24 March 1994, Military costs (S/AC.26/ 
Dec.19 (1994));

Decision 40 of 17 December 1996, Well Blowout Control Claim 
(S/AC.26/Dec.40 (1996)).

319 Marrakesh Agreement establishing the World Trade Organization, 
annex 2 (Understanding on Rules and Procedures governing the Settle-
ment of Disputes), especially article 3, paragraph 7, which provides 
for compensation “only if the immediate withdrawal of the measure 
is impracticable and as a temporary measure pending the withdrawal 
of the measure which is inconsistent with a covered agreement”. For 
WTO purposes, “compensation” refers to the future conduct, not past 
conduct (ibid., art. 22). On the distinction between cessation and repa-
ration for WTO purposes, see, for example, WTO, “Report of the Panel, 
Australia: subsidies provided to producers and exporters of automotive 
leather” (WT/DS126/RW and Corr.1) (21 January 2000), para. 6.49.

320 See footnote 49 above.

… 

Article 63 (1) of the American Convention … does not refer to or 
limit the ability to ensure the effectiveness of the means of reparation 
available under the internal law of the State Party responsible for the 
violation, so [the Court] is not limited by the defects, imperfections or 
deficiencies of national law, but functions independently of it. 

This implies that, in order to fix the corresponding indemnity, the 
Court must rely upon the American Convention and the applicable prin-
ciples of international law.321

Similarly in the Papamichalopoulos case, the European 
Court of Human Rights noted that:

The unlawfulness of such a dispossession inevitably affects the cri-
teria to be used for determining the reparation owed by the respondent 
State, since the pecuniary consequences of a lawful expropriation can-
not be assimilated to those of an unlawful dispossession. In this con-
nection, international case-law, of courts or arbitration tribunals, affords 
the Court a precious source of inspiration; although that case-law con-
cerns more particularly the expropriation of industrial and commercial 
undertakings, the principles identified in that field are valid for situa-
tions such as the one in the instant case.322

158.  The possibility that decisions of specialist interna-
tional tribunals on compensation may involve elements of 
a lex specialis is thus no reason for the Commission to 
resile from the principle of full compensation embodied 
in article 44. On the other hand, it is a reason for hesitat-
ing to spell out in more specific detail the content of that 
principle, since it is and is likely to continue to be applied 
in different ways by different bodies and in different con-
texts. And there are two further reasons for caution:

(a)  In the first place, much of the controversy over 
quantification of damages arises in relation to expro-
priated property, where (except in special cases such as 
Chorzów Factory itself,323 or Papamichalopoulos324), 
the question is the content of the primary obligation of 
compensation. It is not the Commission’s function in rela-
tion to the present draft articles to develop the substan-
tive distinction between lawful and unlawful takings, or to 
specify the content of any primary obligation.325

321 Inter-American Court of Human Rights, Velásquez Rodríguez 
v. Honduras, Compensatory Damages, Judgment of 21 July 1989, 
Series C, No. 7, paras. 26–27 and 30–31.

322 Papamichalopoulos and Others v. Greece, European Court of 
Human Rights, Series A: Judgments and Decisions, vol. 330–B, Judg-
ment of 31 October 1995 (article 50) (Council of Europe, Strasbourg, 
1996), p. 59, para. 36. The Court went on to cite the Chorzów Factory 
dictum (ibid.) (see footnote 49 above). Generally on the development 
of standards of compensation in the field of human rights, see Shelton, 
op. cit.; Randelzhofer and Tomuschat, eds., State Responsibil-
ity and the Individual: Reparation in Instances of Grave Violations of 
Human Rights; and Pisillo Mazzeschi, “La riparazione per violazi-
one dei diritti umani nel diritto internazionale e nella Convenzione 
europea”. 

323 See footnote 49 above.
324 See footnote 322 above.
325 On issues of expropriation and the value of income-producing 

property, see, for example, Erasmus, Compensation for Expropriation: 
A Comparative Study; Norton, “A law of the future or a law of the past? 
Modern tribunals and the international law of expropriation”; Penrose, 
Joffe and Stevens, “Nationalisation of foreign-owned property for a 
public purpose: an economic perspective on appropriate compensation”; 
Lieblich, “Determinations by international tribunals of the economic 
value of expropriated enterprises”, and “Determining the economic 
value of expropriated income-producing property in international ar-
bitrations”; Friedland and Wong, “Measuring damages for the depriva-
tion of income-producing assets: ICSID case studies”; Khalilian, “The 
place of discounted cash flow in international commercial arbitrations: 
awards by Iran-United States Claims Tribunal”; Chatterjee, “The use 
of the discounted cash flow method in the assessment of compensa-

(Footnote 318 continued.)
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(b)  Secondly, now that the Commission has decided to 
deal with diplomatic protection as a separate topic (albeit 
a topic within the general field of responsibility), ques-
tions of quantification arising in the context of injury to 
aliens are more appropriately dealt with as part of that 
topic.

159.  Despite these considerations, it can be argued that, 
if there do exist clear and more detailed rules in relation to 
the assessment of compensation that can be stated—either 
as a matter of pure codification or progressive develop-
ment—then they should be stated. The difficulty is that it is 
very unclear whether there are such rules, as distinct from 
the general principles stated in articles 42 and 44.326 The 
decisions reflect the wide variety of factual situations, the 
influence of particular primary obligations,327 evaluations 
of the respective behaviour of the parties (both in terms of 
the gravity of the breach and their subsequent conduct), 
and, more generally, a concern to reach an equitable and 
acceptable outcome. As Aldrich observes, “when [inter-
national judges] are making a complex judgment such as 
one regarding the amount of compensation due for the ex-
propriation of rights … equitable considerations will in-
evitably be taken into account, whether acknowledged or 
not”.328 Experience in this and other contexts shows that, 
while illustrations can be given of the operation of equita-
ble considerations and of proportionality in international 
law, the attempt to specify them in detail is likely to fail.

160.  For these reasons, the Special Rapporteur agrees 
with the decision taken by the Commission at its forty-
fourth session in 1992 to formulate article 44 in general 
and flexible terms.329 A number of specific limitations on 
the principle of full compensation in particular the rule 
against double recovery and, perhaps, the non ultra petita 
rule can be stated, although these relate more to the in-
vocation of responsibility than to the determination of 
quantum at the level of principle. They will accordingly 
be considered below, as will the issue of mitigation of re-
sponsibility.330

(c)  Limitations on compensation

161.  One question that does need consideration, how-
ever, is that of limiting compensation. Legal systems are 
generally concerned to avoid creating liabilities in an in-
determinate amount in respect of an indeterminate class, 
and the special context of inter-State relations if anything 
aggravates such concerns. There are no general equiva-
lents in international law to the limitation of actions or the 
limitation of liability which are used in national law for 
this purpose. The State is not a limited liability corpora-
tion, and there is no formal mechanism for dealing with 

tion: comments on the recent World Bank guidelines on the treatment 
of foreign direct investment”; and Dagan, Unjust Enrichment: A Study 
of Private Law and Public Values, chap. 6 (International law).

326 As Mr. Arangio-Ruiz also concluded (Yearbook … 1989
(see footnote 21 above), p. 11, para. 28).

327 A matter particularly emphasized by Brownlie, op. cit., pp. 222–
227. 

328 Aldrich, op. cit., p. 242. The passage quoted refers to the question 
of assessment of compensation for “rights to lift and sell petroleum 
products”, but it is of more general application.

329 Yearbook … 1992, vol. I, 2288th meeting, p. 220, para. 48.
330 Paras. 215–222 below. 

issues of State insolvency. Given the capacity of States to 
interfere in the life of peoples and in economic relations, 
and the growth of substantive international law affecting 
both, the potential for indeterminate liability undoubtedly 
existseven if it has usually not arisen in practice.331

162.  The issue of limiting crippling compensation claims 
has already been discussed in the context of former arti-
cle 42, paragraph 3, which provides that reparation should 
not result in depriving a population of its own means of 
subsistence.332 For the reasons given, that provision is un-
necessary so far as restitution and satisfaction are con-
cerned, but it does merit consideration in the context of 
compensation, since the rules relating to directness or 
proximity of damage are not guaranteed to prevent very 
large amounts being awarded by way of compensation in 
certain cases.

163.  A robust answer to these concerns is that they are 
exaggerated, that compensation is only payable where loss 
has actually been suffered as a result (direct, proximate, 
not too remote) of the internationally wrongful act of a 
State, and that in such cases there is no justification for 
requiring the victim(s) to bear the loss. Moreover if States 
wish to establish limitation of liability regimes in particu-
lar fields of ultrahazardous activity (e.g. oil pollution, nu-
clear accidents) they can always do so. In particular, the 
consistent outcome of orderly claims procedures (whether 
they involve lump-sum agreements or mixed claims com-
missions or tribunals) has been a significant overall re-
duction of compensation payable compared with amounts 
claimed.333 According to this view there is no case for a 
general provision on the subject.

164.  The Special Rapporteur is inclined to agree. It is a 
matter for the Commission, however, to consider whether 
article 42, paragraph 3, or some similar provision should 
be inserted in article 44 to deal with cases of catastrophic 
and unforeseen liabilities. In any event, the question of 
mitigation of responsibility and mitigation of damages by 
reference to the conduct of the injured State do have a 
place in the draft and are discussed below.334 

(d)  Conclusion

165.  For these reasons, the Special Rapporteur proposes 
that article 44 read as follows:

“Compensation

“A State which has committed an internationally 
wrongful act is obliged to compensate for any economi-
cally assessable damage caused thereby, to the extent that 
such damage is not made good by restitution.”

As compared with the version adopted on first reading, 
certain changes of wording have been made, essentially 

331 See, for example, the Chernobyl affair, which did not, however, 
give rise to any actual claims of responsibility (Woodliffe, “Chernobyl: 
four years on”, pp. 466–468). 

332 See paragraphs 38–42 above. 
333 See footnote 78 above. Similar outcomes can be observed with 

the earlier mixed tribunals. 
334 See paragraphs 195–214 below.
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minor in character. First, consistently with other articles 
in this part, article 44 is expressed as an obligation of the 
responsible State. The invocation of that responsibility by 
the injured State or States will be dealt with in part two 
bis. Evidently each State would only be entitled to invoke 
the obligation to pay compensation to the extent that it 
has itself suffered damage, or to the extent that it is duly 
claiming for damage suffered by its nationals.335 Second-
ly, the two paragraphs of former article 44 have been sub-
sumed into a single paragraph, covering all economically 
assessable damage. There is no need to mention loss of 
profits as a separate head of damage, especially since any 
such mention will inevitably have to be qualified (giving 
rise to the “decodifying” effect which some Governments 
complained of in the earlier text336). Compensation for 
loss of profits is available in some circumstances and not 
others, but to attempt to spell these out would contradict 
the underlying strategy of article 44 as a general statement 
of principle. The commentary can deal with the different 
heads of compensable damage (including loss of profits) 
in a more substantial way. The subject of interest will be 
dealt with in a separate article.337

166.  It will be a matter for the Commission to decide 
whether a more detailed formulation of the principle of 
compensation is required in the text of article 44, in which 
case proposals will be made in a further instalment of the 
present report. The Special Rapporteur would, however, 
prefer a more discursive treatment in the commentary 
of the internationally recognized body of compensation 
rules and principles relating to the measure of damages. 
Among other things, it will be possible to do this with the 
necessary degree of flexibility.

4. S atisfaction

(a)  Existing article 45

167.  Article 45 provides:

Satisfaction

1.  The injured State is entitled to obtain from the State which has 
committed an internationally wrongful act satisfaction for the damage, 
in particular moral damage, caused by that act, if and to the extent nec-
essary to provide full reparation.

2.  Satisfaction may take the form of one or more of the follow-
ing:

(a)  An apology;

(b)  Nominal damages;

(c)  In cases of gross infringement of the rights of the injured State, 
damages reflecting the gravity of the infringement;

(d)  In cases where the internationally wrongful act arose from the 
serious misconduct of officials or from criminal conduct of officials 
or private parties, disciplinary action against, or punishment of, those 
responsible.

335 The extent to which a State may claim on behalf of persons or 
companies injured by the internationally wrongful act of a State will be 
dealt with in more detail in the topic of diplomatic protection. 

336 See paragraphs 149 and 152 above. 
337 See paragraphs 195–214 below. 

3.  The right of the injured State to obtain satisfaction does not 
justify demands which would impair the dignity of the State which has 
committed the internationally wrongful act.

168.  According to the commentary, satisfaction is in-
tended to cover “only the non-material damage to the 
State”, otherwise referred to as its “moral injury”.338 Ear-
lier writers expressed this in terms such as “honour” or 
“dignity”: the terms now have a rather archaic quality, 
although “dignity” survives in article 45, paragraph 3. 
Paragraph 1, in referring to “satisfaction for the damage, 
in particular moral damage, caused by that act”, is intend-
ed to designate “any non-material damage suffered by a 
State as a result of an internationally wrongful act”. This 
is the subject matter of satisfaction.339

169.  The commentary notes that satisfaction is a 
“rather exceptional” remedy, which is not available in eve-
ry case. This is conveyed by the use of the term “if and to 
[the] extent necessary to provide full reparation”.340 Para- 
graph 2 provides a list of measures by way of satisfaction. 
Thus an apology, which “encompasses regrets, excuses, 
saluting the flag, etc. ... occupies a significant place in 
international jurisprudence”: even if some of its forms 
(such as saluting the flag) “seem to have disappeared in 
recent practice”, requests for apologies have increased in 
frequency and importance.341 Another form, not men-
tioned in paragraph 2, is “recognition by an internation-
al tribunal of the unlawfulness of the offending State’s 
conduct”.342

170.  Damages “reflecting the gravity of the infringe-
ment” are “of an exceptional nature … given to the injured 
party over and above the actual loss, when the wrong done 
was aggravated by circumstances of violence, oppres-
sion, malice, fraud or wicked conduct on the part of the 
wrongdoing party”.343 Thus in the “Rainbow Warrior” 
case, the Secretary-General of the United Nations decid-
ed that France should formally apologise for the breach 
and pay US$ 7 million to New Zealand; this far exceeded 
the actual damage suffered and was plainly an award by 
way of satisfaction.344 The commentary does not suggest 
that this mode of satisfaction is limited to “international 
crimes” as defined in former article 19. Even in relation to 
“delicts”, satisfaction performs a function which, whether 
or not “afflictive” is expressive of the seriousness of the 
case and of the injury done, and in this sense is an aspect 
of full reparation.345

171.  The sanctioning of responsible officials is also 
quite frequently sought and granted, but its “extensive 
application … might result in undue interference in the 
internal affairs of States. [The Commission] has therefore 
limited the scope of application of subparagraph (d) to 

338 Yearbook … 1993, vol. II (Part Two), commentary to article 10 
[present art. 45], p. 77, para. (4). 

339 Ibid., para. (5). 
340 Ibid., para. (6). 
341 Ibid., pp. 78–79, para. (9).
342 Ibid., p. 79, para. (10).
343 Ibid., para. (12).
344 Ibid., pp. 79–80, para. (13).
345 Ibid., pp. 80–81, paras. (21)–(24).
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taken.447 But assurances and guarantees of non-repetition 
will not always be appropriate, even if demanded. Much 
will depend on the circumstances of the case, including 
the nature of the obligation and of the breach. The rather 
exceptional character of the measures is indicated by the 
words “if circumstances so require” at the end of subpara-
graph (b). The obligation of the responsible State with 
respect to assurances and guarantees of non-repetition is 
formulated in flexible terms in order to prevent the kinds 
of abusive or excessive claims which characterized some 
demands for assurances and guarantees by States in the 
past.

Article 31.  Reparation

1.  The responsible State is under an obligation to 
make full reparation for the injury caused by the inter-
nationally wrongful act.

2.  Injury includes any damage, whether material 
or moral, caused by the internationally wrongful act 
of a State.

Commentary

(1)  The obligation to make full reparation is the second 
general obligation of the responsible State consequent 
upon the commission of an internationally wrongful act. 
The general principle of the consequences of the commis-
sion of an internationally wrongful act was stated by PCIJ 
in the Factory at Chorzów case:

It is a principle of international law that the breach of an engagement 
involves an obligation to make reparation in an adequate form. Repara-
tion therefore is the indispensable complement of a failure to apply a 
convention and there is no necessity for this to be stated in the conven-
tion itself. Differences relating to reparations, which may be due by 
reason of failure to apply a convention, are consequently differences 
relating to its application.448

In this passage, which has been cited and applied on many 
occasions,449 the Court was using the term “reparation” 
in its most general sense. It was rejecting a Polish argu-
ment that jurisdiction to interpret and apply a treaty did 
not entail jurisdiction to deal with disputes over the form 
and quantum of reparation to be made. By that stage of the 
dispute, Germany was no longer seeking for its national 
the return of the factory in question or of the property 
seized with it.

to the British Naval Commanders to molest no German merchantmen in 
places not in the vicinity of the seat of war”, Martens, op. cit. (footnote 
441 above), vol. XXIX, p. 456 at p. 486. 

447 In the Trail Smelter case (see footnote 253 above), the arbitral 
tribunal specified measures to be adopted by the Trail Smelter, includ-
ing measures designed to “prevent future significant fumigations in 
the United States” (p. 1934). Requests to modify or repeal legislation 
are frequently made by international bodies. See, e.g., the decisions of 
the Human Rights Committee: Torres Ramirez v. Uruguay, decision of 
23 July 1980, Official Records of the General Assembly, Thirty-fifth 
Session, Supplement No. 40 (A/35/40), p. 126, para. 19; Lanza v. 
Uruguay, decision of 3 April 1980, ibid., p. 119, para. 17; and Dermit 
Barbato v. Uruguay, decision of 21 October 1982, ibid., Thirty-eighth 
Session, Supplement No. 40 (A/38/40), p. 133, para. 11.

448 Factory at Chorzów, Jurisdiction (see footnote 34 above).
449 Cf. the ICJ reference to this decision in LaGrand, Judgment 

(footnote 119 above), p. 485, para. 48.

(2)  In a subsequent phase of the same case, the Court 
went on to specify in more detail the content of the obliga-
tion of reparation. It said: 

The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara-
tion must, as far as possible, wipe out all the consequences of the illegal 
act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed. Restitution in kind, or, if this 
is not possible, payment of a sum corresponding to the value which a 
restitution in kind would bear; the award, if need be, of damages for loss 
sustained which would not be covered by restitution in kind or payment 
in place of it—such are the principles which should serve to determine 
the amount of compensation due for an act contrary to international 
law.450

In the first sentence, the Court gave a general definition of 
reparation, emphasizing that its function was the re-estab-
lishment of the situation affected by the breach.451 In the 
second sentence, it dealt with that aspect of reparation en-
compassed by “compensation” for an unlawful act—that 
is, restitution or its value, and in addition damages for loss 
sustained as a result of the wrongful act.

(3)  The obligation placed on the responsible State by 
article 31 is to make “full reparation” in the Factory at 
Chorzów sense. In other words, the responsible State must 
endeavour to “wipe out all the consequences of the illegal 
act and reestablish the situation which would, in all prob-
ability, have existed if that act had not been committed”452 
through the provision of one or more of the forms of repa-
ration set out in chapter II of this part. 

(4)  The general obligation of reparation is formulated 
in article 31 as the immediate corollary of a State’s re-
sponsibility, i.e. as an obligation of the responsible State 
resulting from the breach, rather than as a right of an in-
jured State or States. This formulation avoids the difficul-
ties that might arise where the same obligation is owed 
simultaneously to several, many or all States, only a few 
of which are specially affected by the breach. But quite 
apart from the questions raised when there is more than 
one State entitled to invoke responsibility,453 the general 
obligation of reparation arises automatically upon com-
mission of an internationally wrongful act and is not, as 
such, contingent upon a demand or protest by any State, 
even if the form which reparation should take in the cir-
cumstances may depend on the response of the injured 
State or States.

(5)  The responsible State’s obligation to make full repa-
ration relates to the “injury caused by the internationally 
wrongful act”. The notion of “injury”, defined in para-
graph 2, is to be understood as including any damage 
caused by that act. In particular, in accordance with para-
graph 2, “injury” includes any material or moral damage 
caused thereby. This formulation is intended both as in-
clusive, covering both material and moral damage broadly 
understood, and as limitative, excluding merely abstract 
concerns or general interests of a State which is individu-

450 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
451 Cf. P.-M. Dupuy, “Le fait générateur de la responsabilité interna-

tionale des États”, Collected Courses ... 1984–V (Dordrecht, Martinus 
Nijhoff, 1986), vol. 188, p. 9, at p. 94, who uses the term restauration.

452 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
453 For the States entitled to invoke responsibility, see articles 42 

and 48 and commentaries. For the situation where there is a plurality of 
injured States, see article 46 and commentary. 
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ally unaffected by the breach.454 “Material” damage here 
refers to damage to property or other interests of the State 
and its nationals which is assessable in financial terms. 
“Moral” damage includes such items as individual pain 
and suffering, loss of loved ones or personal affront as-
sociated with an intrusion on one’s home or private life. 
Questions of reparation for such forms of damage are 
dealt with in more detail in chapter II of this Part.455 

(6)  The question whether damage to a protected interest 
is a necessary element of an internationally wrongful act 
has already been discussed.456 There is in general no such 
requirement; rather this is a matter which is determined 
by the relevant primary rule. In some cases, the gist of a 
wrong is the causing of actual harm to another State. In 
some cases what matters is the failure to take necessary 
precautions to prevent harm even if in the event no harm 
occurs. In some cases there is an outright commitment to 
perform a specified act, e.g. to incorporate uniform rules 
into internal law. In each case the primary obligation will 
determine what is required. Hence, article 12 defines a 
breach of an international obligation as a failure to con-
form with an obligation.

(7)  As a corollary there is no general requirement, over 
and above any requirements laid down by the relevant 
primary obligation, that a State should have suffered ma-
terial harm or damage before it can seek reparation for 
a breach. The existence of actual damage will be highly 
relevant to the form and quantum of reparation. But there 
is no general requirement of material harm or damage for 
a State to be entitled to seek some form of reparation. In 
the “Rainbow Warrior” arbitration it was initially argued 
that “in the theory of international responsibility, damage 
is necessary to provide a basis for liability to make repara-
tion”, but the parties subsequently agreed that:

Unlawful action against non-material interests, such as acts affecting the 
honor, dignity or prestige of a State, entitle the victim State to receive 
adequate reparation, even if those acts have not resulted in a pecuniary 
or material loss for the claimant State.457

The tribunal held that the breach by France had “provoked 
indignation and public outrage in New Zealand and caused 
a new, additional non-material damage … of a moral, po-
litical and legal nature, resulting from the affront to the 
dignity and prestige not only of New Zealand as such, but 
of its highest judicial and executive authorities as well”.458 

454 Although not individually injured, such States may be entitled to 
invoke responsibility in respect of breaches of certain classes of ob-
ligation in the general interest, pursuant to article 48. Generally on 
notions of injury and damage, see B. Bollecker-Stern, Le préjudice dans 
la théorie de la responsabilité internationale (Paris, Pedone, 1973); 
B. Graefrath, “Responsibility and damages caused: relationship be-
tween responsibility and damages”, Collected Courses ... 1984–II 
(The Hague, Nijhoff, 1985), vol. 185, p. 95; A. Tanzi, “Is damage a 
distinct condition for the existence of an internationally wrongful 
act?”, Spinedi and Simma, eds., op. cit. (footnote 175 above), p. 1; and 
Brownlie, System of the Law of Nations … (footnote 92 above), 
pp. 53–88. 

455 See especially article 36 and commentary.  
456 See paragraph (9) of the commentary to article 2. 
457 “Rainbow Warrior” (see footnote 46 above), pp. 266–267, 

paras. 107 and 109. 
458 Ibid., p. 267, para. 110. 

(8)  Where two States have agreed to engage in particular 
conduct, the failure by one State to perform the obligation 
necessarily concerns the other. A promise has been bro-
ken and the right of the other State to performance corre-
spondingly infringed. For the secondary rules of State re-
sponsibility to intervene at this stage and to prescribe that 
there is no responsibility because no identifiable harm or 
damage has occurred would be unwarranted. If the parties 
had wished to commit themselves to that formulation of 
the obligation they could have done so. In many cases, 
the damage that may follow from a breach (e.g. harm 
to a fishery from fishing in the closed season, harm to 
the environment by emissions exceeding the prescribed 
limit, abstraction from a river of more than the permitted 
amount) may be distant, contingent or uncertain. None-
theless, States may enter into immediate and uncondition-
al commitments in their mutual long-term interest in such 
fields. Accordingly, article 31 defines “injury” in a broad 
and inclusive way, leaving it to the primary obligations to 
specify what is required in each case. 

(9)  Paragraph 2 addresses a further issue, namely the 
question of a causal link between the internationally 
wrongful act and the injury. It is only “[i]njury … caused 
by the internationally wrongful act of a State” for which 
full reparation must be made. This phrase is used to make 
clear that the subject matter of reparation is, globally, the 
injury resulting from and ascribable to the wrongful act, 
rather than any and all consequences flowing from an 
internationally wrongful act.

(10)  The allocation of injury or loss to a wrongful act is, 
in principle, a legal and not only a historical or causal proc-
ess. Various terms are used to describe the link which must 
exist between the wrongful act and the injury in order for 
the obligation of reparation to arise. For example, refer-
ence may be made to losses “attributable to [the wrongful] 
act as a proximate cause”,459 or to damage which is “too 
indirect, remote, and uncertain to be appraised”,460 or to 
“any direct loss, damage including environmental damage 
and the depletion of natural resources or injury to foreign 
Governments, nationals and corporations as a result of ” 
the wrongful act.461 Thus, causality in fact is a necessary 

459 See United States-German Mixed Claims Commission, Admin-
istrative Decision No. II, UNRIAA, vol. VII (Sales No. 1956.V.5), 
p. 23, at p. 30 (1923). See also Dix (footnote 178 above), p. 121, and the 
Canadian statement of claim following the disintegration of the Cosmos 
954 Soviet nuclear-powered satellite over its territory in 1978, ILM, 
vol. 18 (1979), p. 907, para. 23.

460 See the Trail Smelter arbitration (footnote 253 above), p. 1931. 
See also A. Hauriou, “Les dommages indirects dans les arbitrages inter-
nationaux”, RGDIP, vol. 31 (1924), p. 209, citing the “Alabama” arbi-
tration as the most striking application of the rule excluding “indirect” 
damage (footnote 87 above).

461 Security Council resolution 687 (1991) of 3 April 1991, para. 16. 
This was a resolution adopted with reference to Chapter VII of the Char-
ter of the United Nations, but it is expressed to reflect Iraq’s liability 
“under international law … as a result of its unlawful invasion and oc-
cupation of Kuwait”. UNCC and its Governing Council have provided 
some guidance on the interpretation of the requirements of directness 
and causation under paragraph 16. See, e.g., Recommendations made 
by the panel of Commissioners concerning individual claims for serious 
personal injury or death (category “B” claims), report of 14 April 1994 
(S/AC.26/1994/1), approved by the Governing Council in its decision 
20 of 26 May 1994 (S/AC.26/Dec.20 (1994)); Report and recommen-
dations made by the panel of Commissioners appointed to review the 
Well Blowout Control Claim (the “WBC claim”), of 15 November 1996 
(S/AC.26/1996/5/Annex), paras. 66–86, approved by the Governing 
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but not a sufficient condition for reparation. There is a 
further element, associated with the exclusion of injury 
that is too “remote” or “consequential” to be the subject 
of reparation. In some cases, the criterion of “directness” 
may be used,462 in others “foreseeability”463 or “proxim-
ity”.464 But other factors may also be relevant: for exam-
ple, whether State organs deliberately caused the harm in 
question, or whether the harm caused was within the ambit 
of the rule which was breached, having regard to the pur-
pose of that rule.465 In other words, the requirement of a 
causal link is not necessarily the same in relation to every 
breach of an international obligation. In international as 
in national law, the question of remoteness of damage “is 
not a part of the law which can be satisfactorily solved 
by search for a single verbal formula”.466 The notion of a 
sufficient causal link which is not too remote is em- 
bodied in the general requirement in article 31 that the 
injury should be in consequence of the wrongful act, but 
without the addition of any particular qualifying phrase.

(11)  A further element affecting the scope of reparation 
is the question of mitigation of damage. Even the wholly 
innocent victim of wrongful conduct is expected to act 
reasonably when confronted by the injury. Although often 
expressed in terms of a “duty to mitigate”, this is not a 
legal obligation which itself gives rise to responsibility. It 
is rather that a failure to mitigate by the injured party may 
preclude recovery to that extent.467 The point was clearly 
made in this sense by ICJ in the Gabčíkovo-Nagymaros 
Project case:

Slovakia also maintained that it was acting under a duty to mitigate 
damages when it carried out Variant C. It stated that “It is a general 
principle of international law that a party injured by the non-perform-
ance of another contract party must seek to mitigate the damage he has 
sustained”. 

It would follow from such a principle that an injured State which has 
failed to take the necessary measures to limit the damage sustained 
would not be entitled to claim compensation for that damage which 
could have been avoided. While this principle might thus provide a ba-

Council in its decision 40 of 17 December 1996 (S/AC.26/Dec.40 
(1996)).

462 As in Security Council resolution 687 (1991), para. 16.
463 See, e.g., the “Naulilaa” case (footnote 337 above), p. 1031.
464 For comparative reviews of issues of causation and remoteness, 

see, e.g., H. L. A. Hart and A. M. Honoré, Causation in the Law, 2nd 
ed. (Oxford, Clarendon Press, 1985); A. M. Honoré, “Causation and 
remoteness of damage”, International Encyclopedia of Comparative 
Law, A. Tunc, ed. (Tübingen, Mohr/The Hague, Martinus Nijhoff, 
1983), vol. XI, part I, chap. 7; Zweigert and Kötz, op. cit. (footnote 251 
above), pp. 601–627, in particular pp. 609 et seq.; and B. S. Markes-
inis, The German Law of Obligations: Volume II The Law of Torts: A 
Comparative Introduction, 3rd ed. (Oxford, Clarendon Press, 1997), 
pp. 95–108, with many references to the literature.

465 See, e.g., the decision of the Iran-United States Claims Tribunal 
in The Islamic Republic of Iran v. The United States of America, cases 
A15 (IV) and A24, Award No. 590–A15 (IV)/A24–FT, 28 December 
1998, World Trade and Arbitration Materials, vol. 11, No. 2 (1999), 
p. 45.

466 P. S. Atiyah, An Introduction to the Law of Contract, 5th ed. 
(Oxford, Clarendon Press, 1995), p. 466.

467 In the WBC claim, a UNCC panel noted that “under the gen-
eral principles of international law relating to mitigation of damages 
… the Claimant was not only permitted but indeed obligated to take 
reasonable steps to … mitigate the loss, damage or injury being caused” 
report of 15 November 1996 (S/AC.26/1996/5/Annex) (see footnote 
461 above), para. 54.

sis for the calculation of damages, it could not, on the other hand, justify 
an otherwise wrongful act.468

(12)  Often two separate factors combine to cause dam-
age. In the United States Diplomatic and Consular Staff in 
Tehran case,469 the initial seizure of the hostages by mili-
tant students (not at that time acting as organs or agents 
of the State) was attributable to the combination of the 
students’ own independent action and the failure of the 
Iranian authorities to take necessary steps to protect the 
embassy. In the Corfu Channel case,470 the damage to the 
British ships was caused both by the action of a third State 
in laying the mines and the action of Albania in failing to 
warn of their presence. Although, in such cases, the in-
jury in question was effectively caused by a combination 
of factors, only one of which is to be ascribed to the re-
sponsible State, international practice and the decisions 
of international tribunals do not support the reduction or 
attenuation of reparation for concurrent causes,471 except 
in cases of contributory fault.472 In the Corfu Channel 
case, for example, the United Kingdom recovered the full 
amount of its claim against Albania based on the latter’s 
wrongful failure to warn of the mines even though Alba-
nia had not itself laid the mines.473 Such a result should 
follow a fortiori in cases where the concurrent cause is 
not the act of another State (which might be held sepa-
rately responsible) but of private individuals, or some nat-
ural event such as a flood. In the United States Diplomatic 
and Consular Staff in Tehran case, the Islamic Republic 
of Iran was held to be fully responsible for the detention 
of the hostages from the moment of its failure to protect 
them.474

(13)  It is true that cases can occur where an identifiable 
element of injury can properly be allocated to one of sev-
eral concurrently operating causes alone. But unless some 
part of the injury can be shown to be severable in causal 
terms from that attributed to the responsible State, the lat-
ter is held responsible for all the consequences, not being 
too remote, of its wrongful conduct. Indeed, in the Zafiro 
claim the tribunal went further and in effect placed the 

468 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55, 
para. 80.

469 United States Diplomatic and Consular Staff in Tehran (see foot-
note 59 above), pp. 29–32.

470 Corfu Channel, Merits (see footnote 35 above), pp. 17–18 and 
22–23.

471 This approach is consistent with the way in which these issues are 
generally dealt with in national law. “It is the very general rule that if 
a tortfeasor’s behaviour is held to be a cause of the victim’s harm, the 
tortfeasor is liable to pay for all of the harm so caused, notwithstand-
ing that there was a concurrent cause of that harm and that another is 
responsible for that cause … In other words, the liability of a tortfeasor 
is not affected vis-à-vis the victim by the consideration that another is 
concurrently liable.”: T. Weir, “Complex liabilities”, A. Tunc, ed., op. 
cit. (footnote 464 above), part 2, chap. 12, p. 43. The United States 
relied on this comparative law experience in its pleadings in the Aer-
ial Incident of 27 July 1955 case when it said, referring to Article 38, 
paragraph 1 (c) and (d), of the ICJ Statute, that “in all civilized countries 
the rule is substantially the same. An aggrieved plaintiff may sue any or 
all joint tortfeasors, jointly or severally, although he may collect from 
them, or any one or more of them, only the full amount of his damage” 
(Memorial of 2 December 1958 (see footnote 363 above), p. 229).

472 See article 39 and commentary.
473 See Corfu Channel, Assessment of Amount of Compensation, 

Judgment, I.C.J. Reports 1949, p. 244, at p. 250.
474 United States Diplomatic and Consular Staff in Tehran (see 

footnote 59 above), pp. 31–33.
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onus on the responsible State to show what proportion of 
the damage was not attributable to its conduct. It said:

We think it clear that not all of the damage was done by the Chinese 
crew of the Zafiro. The evidence indicates that an unascertainable part 
was done by Filipino insurgents, and makes it likely that some part was 
done by the Chinese employees of the company. But we do not consider 
that the burden is on Great Britain to prove exactly what items of dam-
age are chargeable to the Zafiro. As the Chinese crew of the Zafiro are 
shown to have participated to a substantial extent and the part charge-
able to unknown wrongdoers can not be identified, we are constrained 
to hold the United States liable for the whole. 

In view, however, of our finding that a considerable, though unascer-
tainable, part of the damage is not chargeable to the Chinese crew of the 
Zafiro, we hold that interest on the claims should not be allowed.475

(14)  Concerns are sometimes expressed that a general 
principle of reparation of all loss flowing from a breach 
might lead to reparation which is out of all proportion to 
the gravity of the breach. However, the notion of “pro-
portionality” applies differently to the different forms of 
reparation.476 It is addressed, as appropriate, in the in-
dividual articles in chapter II dealing with the forms of 
reparation.

Article 32.  Irrelevance of internal law

The responsible State may not rely on the provisions 
of its internal law as justification for failure to comply 
with its obligations under this Part.

Commentary

(1)  Article 3 concerns the role of internal law in the 
characterization of an act as wrongful. Article 32 makes 
clear the irrelevance of a State’s internal law to compli-
ance with the obligations of cessation and reparation. It 
provides that a State which has committed an interna-
tionally wrongful act may not invoke its internal law as 
a justification for failure to comply with its obligations 
under this part. Between them, articles 3 and 32 give ef-
fect for the purposes of State responsibility to the general 
principle that a State may not rely on its internal law as a 
justification for its failure to comply with its international 
obligations.477Although practical difficulties may arise 
for a State organ confronted with an obstacle to compli-
ance posed by the rules of the internal legal system un-
der which it is bound to operate, the State is not entitled 
to oppose its internal law or practice as a legal barrier to 
the fulfilment of an international obligation arising under 
Part Two.

(2)  Article 32 is modelled on article 27 of the 1969 
Vienna Convention, which provides that a party may not 
invoke the provisions of its internal law as justification 
for its failure to perform a treaty. This general princi-
ple is equally applicable to the international obligations 
deriving from the rules of State responsibility set out in 
Part Two. The principle may be qualified by the relevant 
primary rule, or by a lex specialis, such as article 50 of the 
European Convention on Human Rights, which provides 
for just satisfaction in lieu of full reparation “if the inter-

475 The Zafiro case (see footnote 154 above), pp. 164–165.
476 See articles 35 (b), 37, paragraph 3, and 39 and commentaries.
477 See paragraphs (2) to (4) of the commentary to article 3. 

nal law of the High Contracting Party concerned allows 
only partial reparation to be made”.478 

(3)  The principle that a responsible State may not rely 
on the provisions of its internal law as justification for 
failure to comply with its obligations arising out of the 
commission of an internationally wrongful act is sup-
ported both by State practice and international decisions. 
For example, the dispute between Japan and the United 
States in 1906 over California’s discriminatory education 
policies was resolved by the revision of the Californian 
legislation.479 In the incident concerning article 61, para- 
graph 2, of the Weimar Constitution (Constitution of 
the Reich of 11 August 1919), a constitutional amend-
ment was provided for in order to ensure the discharge 
of the obligation deriving from article 80 of the Treaty 
of Peace between the Allied and Associated Powers and 
Germany (Treaty of Versailles).480 In the Peter Pázmány 
University case, PCIJ specified that the property to be 
returned should be “freed from any measure of transfer, 
compulsory administration, or sequestration”.481 In short, 
international law does not recognize that the obligations 
of a responsible State under Part Two are subject to the 
State’s internal legal system nor does it allow internal law 
to count as an excuse for non-performance of the obliga-
tions of cessation and reparation. 

Article 33.  Scope of international obligations 
set out in this Part

1.  The obligations of the responsible State set out 
in this Part may be owed to another State, to several 
States, or to the international community as a whole, 
depending in particular on the character and content 
of the international obligation and on the circumstanc-
es of the breach.

2.  This Part is without prejudice to any right, aris-
ing from the international responsibility of a State, 
which may accrue directly to any person or entity 
other than a State.

Commentary

(1)  Article 33 concludes the provisions of chapter I of 
Part Two by clarifying the scope and effect of the interna-
tional obligations covered by the Part. In particular, para-
graph 1 makes it clear that identifying the State or States 
towards which the responsible State’s obligations in Part 
Two exist depends both on the primary rule establishing 

478 Article 41 of the Convention, as amended by Protocol No. 11 to 
the Convention for the Protection of Human Rights and Fundamental 
Freedoms, restructuring the control machinery established thereby. 
Other examples include article 32 of the Revised General Act for the 
Pacific Settlement of International Disputes and article 30 of the Euro-
pean Convention for the Peaceful Settlement of Disputes.

479 See R. L. Buell, “The development of the anti-Japanese agita-
tion in the United States”, Political Science Quarterly, vol. 37 (1922), 
pp. 620 et seq.

480 See British and Foreign State Papers, 1919 (London, HM 
Stationery Office, 1922), vol. 112, p. 1094.

481 Appeal from a Judgment of the Hungaro/Czechoslovak Mixed 
Arbitral Tribunal (The Peter Pázmány University), Judgment, 1933, 
P.C.I.J., Series A/B, No. 61, p. 208, at p. 249.
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of the legal situation, it may not be clear whether they are 
claiming as injured States or as States invoking respon-
sibility in the common or general interest under article 
48. Indeed, in such cases it may not be necessary to de-
cide into which category they fall, provided it is clear that 
they fall into one or the other. Where there is more than 
one injured State claiming compensation on its own ac-
count or on account of its nationals, evidently each State 
will be limited to the damage actually suffered. Circum-
stances might also arise in which several States injured by 
the same act made incompatible claims. For example, one 
State may claim restitution whereas the other may prefer 
compensation. If restitution is indivisible in such a case 
and the election of the second State is valid, it may be that 
compensation is appropriate in respect of both claims.707 
In any event, two injured States each claiming in respect 
of the same wrongful act would be expected to coordinate 
their claims so as to avoid double recovery. As ICJ pointed 
out in its advisory opinion on Reparation for Injuries, “In-
ternational tribunals are already familiar with the problem 
of a claim in which two or more national States are inter-
ested, and they know how to protect the defendant State 
in such a case”.708

Article 47.  Plurality of responsible States

1.  Where several States are responsible for the 
same internationally wrongful act, the responsibility 
of each State may be invoked in relation to that act.

2.  Paragraph 1:

(a)  does not permit any injured State to recover, by 
way of compensation, more than the damage it has suf-
fered;

(b)  is without prejudice to any right of recourse 
against the other responsible States.

Commentary

(1)  Article 47 deals with the situation where there is 
a plurality of responsible States in respect of the same 
wrongful act. It states the general principle that in such 
cases each State is separately responsible for the conduct 
attributable to it, and that responsibility is not diminished 
or reduced by the fact that one or more other States are 
also responsible for the same act.

(2)  Several States may be responsible for the same inter-
nationally wrongful act in a range of circumstances. For 
example, two or more States might combine in carrying 
out together an internationally wrongful act in circum-
stances where they may be regarded as acting jointly in re-
spect of the entire operation. In that case the injured State 
can hold each responsible State to account for the wrong-
ful conduct as a whole. Or two States may act through a 

707 Cf. Forests of Central Rhodopia, where the arbitrator declined to 
award restitution, inter alia, on the ground that not all the persons or 
entities interested in restitution had claimed (see footnote 382 above), 
p. 1432. 

708 Reparation for Injuries (see footnote 38 above), p. 186.

common organ which carries out the conduct in question, 
e.g. a joint authority responsible for the management of a 
boundary river. Or one State may direct and control an-
other State in the commission of the same internationally 
wrongful act by the latter, such that both are responsible 
for the act.709

(3)  It is important not to assume that internal law con-
cepts and rules in this field can be applied directly to in-
ternational law. Terms such as “joint”, “joint and several” 
and “solidary” responsibility derive from different legal 
traditions710 and analogies must be applied with care. In 
international law, the general principle in the case of a 
plurality of responsible States is that each State is sepa-
rately responsible for conduct attributable to it in the 
sense of article 2. The principle of independent responsi-
bility reflects the position under general international law, 
in the absence of agreement to the contrary between the 
States concerned.711 In the application of that principle, 
however, the situation can arise where a single course of 
conduct is at the same time attributable to several States 
and is internationally wrongful for each of them. It is to 
such cases that article 47 is addressed.

(4)  In the Certain Phosphate Lands in Nauru case,712 
Australia, the sole respondent, had administered Nauru 
as a trust territory under the Trusteeship Agreement on 
behalf of the three States concerned. Australia argued that 
it could not be sued alone by Nauru, but only jointly with 
the other two States concerned. Australia argued that the 
two States were necessary parties to the case and that in 
accordance with the principle formulated in Monetary 
Gold,713 the claim against Australia alone was inadmis-
sible. It also argued that the responsibility of the three 
States making up the Administering Authority was “soli-
dary” and that a claim could not be made against only 
one of them. The Court rejected both arguments. On the 
question of “solidary” responsibility it said:

Australia has raised the question whether the liability of the three States 
would be “joint and several” (solidaire), so that any one of the three 
would be liable to make full reparation for damage flowing from any 
breach of the obligations of the Administering Authority, and not merely 
a one-third or some other proportionate share. This … is independent of 
the question whether Australia can be sued alone. The Court does not 
consider that any reason has been shown why a claim brought against 
only one of the three States should be declared inadmissible in limine 
litis merely because that claim raises questions of the administration 
of the Territory, which was shared with two other States. It cannot be 
denied that Australia had obligations under the Trusteeship Agreement, 
in its capacity as one of the three States forming the Administering Au-
thority, and there is nothing in the character of that Agreement which 
debars the Court from considering a claim of a breach of those obliga-
tions by Australia.714

The Court was careful to add that its decision on juris-
diction “does not settle the question whether reparation 

709 See article 17 and commentary. 
710 For a comparative survey of internal laws on solidary or joint 

liability, see T. Weir, loc. cit. (footnote 471 above), vol. XI, especially 
pp. 43–44, sects. 79–81. 

711 See paragraphs (1) to (5) of the introductory commentary to 
chapter IV of Part One.

712 See footnote 230 above.
713 See footnote 286 above. See also paragraph (11) of the commen-

tary to article 16.
714 Certain Phosphate Lands in Nauru, Preliminary Objections 

(see footnote 230 above), pp. 258–259, para. 48.
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would be due from Australia, if found responsible, for 
the whole or only for part of the damage Nauru alleges it 
has suffered, regard being had to the characteristics of the 
Mandate and Trusteeship Systems … and, in particular, 
the special role played by Australia in the administration 
of the Territory”.715

(5)  The extent of responsibility for conduct carried on 
by a number of States is sometimes addressed in treaties.716 
A well-known example is the Convention on International 
Liability for Damage Caused by Space Objects. Article 
IV, paragraph 1, provides expressly for “joint and several 
liability” where damage is suffered by a third State as a 
result of a collision between two space objects launched 
by two States. In some cases liability is strict; in others it 
is based on fault. Article IV, paragraph 2, provides:

In all cases of joint and several liability referred to in paragraph 1 … 
the burden of compensation for the damage shall be apportioned be-
tween the first two States in accordance with the extent to which they 
were at fault; if the extent of the fault of each of these States cannot be 
established, the burden of compensation shall be apportioned equally 
between them. Such apportionment shall be without prejudice to the 
right of the third State to seek the entire compensation due under this 
Convention from any or all of the launching States which are jointly 
and severally liable.717

This is clearly a lex specialis, and it concerns liability for 
lawful conduct rather than responsibility in the sense of 
the present articles.718 At the same time, it indicates what 
a regime of “joint and several” liability might amount to 
so far as an injured State is concerned.

(6)  According to paragraph 1 of article 47, where sev-
eral States are responsible for the same internationally 
wrongful act, the responsibility of each State may be in-
voked in relation to that act. The general rule in interna-
tional law is that of separate responsibility of a State for 
its own wrongful acts and paragraph 1 reflects this gen-
eral rule. Paragraph 1 neither recognizes a general rule 
of joint and several responsibility, nor does it exclude the 
possibility that two or more States will be responsible for 
the same internationally wrongful act. Whether this is so 
will depend on the circumstances and on the international 
obligations of each of the States concerned.

(7)  Under paragraph 1 of article 47, where several States 
are each responsible for the same internationally wrongful 
act, the responsibility of each may be separately invoked 
by an injured State in the sense of article 42. The conse-

715 Ibid., p. 262, para. 56. The case was subsequently withdrawn 
by agreement, Australia agreeing to pay by instalments an amount 
corresponding to the full amount of Nauru’s claim. Subsequently, the 
two other Governments agreed to contribute to the payments made 
under the settlement. See Certain Phosphate Lands in Nauru, Order 
(footnote 232 above) and the settlement agreement (ibid.).

716 A special case is the responsibility of the European Union and its 
member States under “mixed agreements”, where the Union and all or 
some members are parties in their own name. See, e.g., annex IX to the 
United Nations Convention on the Law of the Sea. Generally on mixed 
agreements, see, e.g., A. Rosas, “Mixed Union mixed agreements”, 
International Law Aspects of the European Union, M. Koskenniemi, 
ed. (The Hague, Kluwer, 1998), p. 125.

717 See also article V, paragraph 2, which provides for indemnifica-
tion between States which are jointly and severally liable.

718 See paragraph 4 of the general commentary for the distinction 
between international responsibility for wrongful acts and international 
liability arising from lawful conduct.

quences that flow from the wrongful act, for example in 
terms of reparation, will be those which flow from the 
provisions of Part Two in relation to that State.

(8)  Article 47 only addresses the situation of a plurality 
of responsible States in relation to the same internation-
ally wrongful act. The identification of such an act will 
depend on the particular primary obligation, and cannot 
be prescribed in the abstract. Of course, situations can 
also arise where several States by separate internationally 
wrongful conduct have contributed to causing the same 
damage. For example, several States might contribute to 
polluting a river by the separate discharge of pollutants. 
In the Corfu Channel incident, it appears that Yugoslavia 
actually laid the mines and would have been responsible 
for the damage they caused. ICJ held that Albania was 
responsible to the United Kingdom for the same damage 
on the basis that it knew or should have known of the pres-
ence of the mines and of the attempt by the British ships to 
exercise their right of transit, but failed to warn the ships.719 

Yet, it was not suggested that Albania’s responsibility for 
failure to warn was reduced, let alone precluded, by rea-
son of the concurrent responsibility of a third State. In 
such cases, the responsibility of each participating State 
is determined individually, on the basis of its own conduct 
and by reference to its own international obligations.

(9)  The general principle set out in paragraph 1 of ar- 
ticle 47 is subject to the two provisos set out in para- 
graph 2. Subparagraph (a) addresses the question of 
double recovery by the injured State. It provides that 
the injured State may not recover, by way of compensa-
tion, more than the damage suffered.720 This provision is 
designed to protect the responsible States, whose obli-
gation to compensate is limited by the damage suffered. 
The principle is only concerned to ensure against the 
actual recovery of more than the amount of the damage. 
It would not exclude simultaneous awards against two or 
more responsible States, but the award would be satisfied 
so far as the injured State is concerned by payment in full 
made by any one of them.

(10)  The second proviso, in subparagraph (b), recog-
nizes that where there is more than one responsible State 
in respect of the same injury, questions of contribution 
may arise between them. This is specifically envisaged, 
for example, in articles IV, paragraph 2, and V, para- 
graph 2, of the Convention on International Liability for 
Damage Caused by Space Objects. On the other hand, 
there may be cases where recourse by one responsible 
State against another should not be allowed. Subpara-
graph (b) does not address the question of contribution 
among several States which are responsible for the same 
wrongful act; it merely provides that the general principle 
stated in paragraph 1 is without prejudice to any right of 
recourse which one responsible State may have against 
any other responsible State.

719 Corfu Channel, Merits (see footnote 35 above), pp. 22–23.
720 Such a principle was affirmed, for example, by PCIJ in the 

Factory at Chorzów, Merits case (see footnote 34 above), when it 
held that a remedy sought by Germany could not be granted “or the 
same compensation would be awarded twice over” (p. 59); see also 
pp. 45 and 49.
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Article 55.  Lex specialis

These articles do not apply where and to the extent 
that the conditions for the existence of an internation-
ally wrongful act or the content or implementation of 
the international responsibility of a State are governed 
by special rules of international law.

Commentary

(1)  When defining the primary obligations that apply 
between them, States often make special provision for 
the legal consequences of breaches of those obligations, 
and even for determining whether there has been such 
a breach. The question then is whether those provisions 
are exclusive, i.e. whether the consequences which would 
otherwise apply under general international law, or the 
rules that might otherwise have applied for determining a 
breach, are thereby excluded. A treaty may expressly pro-
vide for its relationship with other rules. Often, however, 
it will not do so and the question will then arise whether 
the specific provision is to coexist with or exclude the 
general rule that would otherwise apply.

(2)  Article 55 provides that the articles do not apply 
where and to the extent that the conditions for the exist-
ence of an internationally wrongful act or its legal conse-
quences are determined by special rules of international 
law. It reflects the maxim lex specialis derogat legi gen-
erali. Although it may provide an important indication, 
this is only one of a number of possible approaches to-
wards determining which of several rules potentially ap-
plicable is to prevail or whether the rules simply coexist. 
Another gives priority, as between the parties, to the rule 
which is later in time.817 In certain cases the consequenc-
es that follow from a breach of some overriding rule may 
themselves have a peremptory character. For example, 
States cannot, even as between themselves, provide for 
legal consequences of a breach of their mutual obligations 
which would authorize acts contrary to peremptory norms 
of general international law. Thus, the assumption of ar- 
ticle 55 is that the special rules in question have at least 
the same legal rank as those expressed in the articles. On 
that basis, article 55 makes it clear that the present articles 
operate in a residual way. 

(3)  It will depend on the special rule to establish the ex-
tent to which the more general rules on State responsibil-
ity set out in the present articles are displaced by that rule. 
In some cases, it will be clear from the language of a trea-
ty or other text that only the consequences specified are 
to flow. Where that is so, the consequence will be “de-
termined” by the special rule and the principle embodied 
in article 55will apply. In other cases, one aspect of the 
general law may be modified, leaving other aspects still 
applicable. An example of the former is the WTO Under-
standing on Rules and Procedures governing the Settle-
ment of Disputes as it relates to certain remedies.818 An 

817 See paragraph 3 of article 30 of the 1969 Vienna Convention. 
818 See Marrakesh Agreement establishing the World Trade Organi-

zation, annex 2, especially art. 3, para. 7, which provides for compensa-
tion “only if the immediate withdrawal of the measure is impractical 
and as a temporary measure pending the withdrawal of the measure 

example of the latter is article 41 of Protocol No. 11 to 
the European Convention on Human Rights.819 Both con-
cern matters dealt with in Part Two of the articles. The 
same considerations apply to Part One. Thus, a particular 
treaty might impose obligations on a State but define the 
“State” for that purpose in a way which produces different 
consequences than would otherwise flow from the rules 
of attribution in chapter II.820 Or a treaty might exclude a 
State from relying on force majeure or necessity.

(4)  For the lex specialis principle to apply it is not enough 
that the same subject matter is dealt with by two provi-
sions; there must be some actual inconsistency between 
them, or else a discernible intention that one provision is 
to exclude the other. Thus, the question is essentially one 
of interpretation. For example, in the Neumeister case, the 
European Court of Human Rights held that the specific 
obligation in article 5, paragraph 5, of the European Con-
vention on Human Rights for compensation for unlawful 
arrest or detention did not prevail over the more general 
provision for compensation in article 50. In the Court’s 
view, to have applied the lex specialis principle to article 
5, paragraph 5, would have led to “consequences incom-
patible with the aim and object of the Convention”.821 It 
was sufficient, in applying article 50, to take account of 
the specific provision.822

(5)  Article 55 is designed to cover both “strong” forms 
of lex specialis, including what are often referred to as 
self-contained regimes, as well as “weaker” forms such as 
specific treaty provisions on a single point, for example, 
a specific treaty provision excluding restitution. PCIJ re-
ferred to the notion of a self-contained regime in the S.S. 
“Wimbledon” case with respect to the transit provisions 
concerning the Kiel Canal in the Treaty of Versailles,823 

which is inconsistent with a covered agreement”. For WTO purposes, 
“compensation” refers to the future conduct, not past conduct, and in-
volves a form of countermeasure. See article 22 of the Understanding. 
On the distinction between cessation and reparation for WTO purposes, 
see, e.g., Report of the Panel, Australia–Subsidies Provided to Produc-
ers and Exporters of Automotive Leather (footnote 431 above).

819 See paragraph (2) of the commentary to article 32.
820 Thus, article 1 of the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment only applies to torture 
committed “by or at the instigation of or with the consent or acquies-
cence of a public official or other person acting in an official capacity”. 
This is probably narrower than the bases for attribution of conduct to 
the State in Part One, chapter II. Cf. “federal” clauses, allowing certain 
component units of the State to be excluded from the scope of a treaty 
or limiting obligations of the federal State with respect to such units 
(e.g. article 34 of the Convention for the Protection of the World Cul-
tural and Natural Heritage). 

821 Neumeister v. Austria, Eur. Court H.R., Series A, No. 17 (1974), 
paras. 28–31, especially para. 30.

822 See also Mavrommatis (footnote 236 above), pp. 29–33; Marcu 
Colleanu v. German State, Recueil des décisions des tribunaux ar-
bitraux mixtes institués par les traités de paix (Paris, Sirey, 1930), 
vol. IX, p. 216 (1929); WTO, Report of the Panel, Turkey–Restrictions 
on Imports of Textile and Clothing Products (footnote 130 above), 
paras. 9.87–9.95; Case concerning a dispute between Argentina and 
Chile concerning the Beagle Channel, UNRIAA, vol. XXI (Sales 
No. E/F. 95.V.2), p. 53, at p. 100, para. 39 (1977). See further C. W. Jenks, 
“The conflict of law‑making treaties”, BYBIL, 1953, vol. 30, p. 401; 
M. McDougal, H. D. Lasswell and J. C. Miller, The Interpretation of 
International Agreements and World Public Order: Principles of 
Content and Procedure (New Haven Press, 1994), pp. 200–206; and 
P. Reuter, Introduction to the Law of Treaties (footnote 300 above), 
para. 201. 

823 S.S. “Wimbledon” (see footnote 34 above), pp. 23–24. 
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as did ICJ in the United States Diplomatic and Consular 
Staff in Tehran case with respect to remedies for abuse of 
diplomatic and consular privileges.824 

(6)  The principle stated in article 55 applies to the ar-
ticles as a whole. This point is made clear by the use of 
language (“the conditions for the existence of an interna-
tionally wrongful act or the content or implementation of 
the international responsibility of a State”) which reflects 
the content of each of Parts One, Two and Three.

Article 56.  Questions of State responsibility 
not regulated by these articles

The applicable rules of international law continue 
to govern questions concerning the responsibility of a 
State for an internationally wrongful act to the extent 
that they are not regulated by these articles.

Commentary

(1)  The present articles set out by way of codification 
and progressive development the general secondary rules 
of State responsibility. In that context, article 56 has two 
functions. First, it preserves the application of the rules 
of customary international law concerning State respon-
sibility on matters not covered by the articles. Secondly, 
it preserves other rules concerning the effects of a breach 
of an international obligation which do not involve issues 
of State responsibility but stem from the law of treaties 
or other areas of international law. It complements the lex 
specialis principle stated in article 55. Like article 55, it 
is not limited to the legal consequences of wrongful acts 
but applies to the whole regime of State responsibility set 
out in the articles.

(2)  As to the first of these functions, the articles do not 
purport to state all the consequences of an internationally 
wrongful act even under existing international law and 
there is no intention of precluding the further develop-
ment of the law on State responsibility. For example, the 
principle of law expressed in the maxim ex injuria jus non 
oritur may generate new legal consequences in the field 
of responsibility.825 In this respect, article 56 mirrors the 
preambular paragraph of the 1969 Vienna Convention 
which affirms that “the rules of customary international 
law will continue to govern questions not regulated by the 
provisions of the present Convention”. However, matters 
of State responsibility are not only regulated by customary 

824 United States Diplomatic and Consular Staff in Tehran (see 
footnote 59 above), at p. 40, para. 86. See paragraph (15) of the com-
mentary to article 50 and also B. Simma, “Self-contained regimes”, 
NYIL, 1985, vol. 16, p. 111.

825 Another possible example, related to the determination whether 
there has been a breach of an international obligation, is the so-called 
principle of “approximate application”, formulated by Sir Hersch 
Lauterpacht in Admissibility of Hearings of Petitioners by the Commit-
tee on South West Africa, Advisory Opinion, I.C.J. Reports 1956, p. 23, 
at p. 46. In the Gabčíkovo-Nagymaros Project case (see footnote 27 
above), the Court said that “even if such a principle existed, it could by 
definition only be employed within the limits of the treaty in question” 
(p. 53, para. 76). See also S. Rosenne, Breach of Treaty (footnote 411 
above), pp. 96–101.

international law but also by some treaties; hence article 
56 refers to the “applicable rules of international law”.

(3)  A second function served by article 56 is to make 
it clear that the present articles are not concerned with 
any legal effects of a breach of an international obligation 
which do not flow from the rules of State responsibility, 
but stem from the law of treaties or other areas of law. 
Examples include the invalidity of a treaty procured by 
an unlawful use of force,826 the exclusion of reliance on 
a fundamental change of circumstances where the change 
in question results from a breach of an international obli-
gation of the invoking State to any other State party,827 or 
the termination of the international obligation violated in 
the case of a material breach of a bilateral treaty.828

Article 57.  Responsibility of an international 
organization

These articles are without prejudice to any question 
of the responsibility under international law of an in-
ternational organization, or of any State for the con-
duct of an international organization.

Commentary

(1)  Article 57 is a saving clause which reserves two re-
lated issues from the scope of the articles. These concern, 
first, any question involving the responsibility of interna-
tional organizations, and secondly, any question concern-
ing the responsibility of any State for the conduct of an 
international organization. 

(2)  In accordance with the articles prepared by the Com-
mission on other topics, the expression “international or-
ganization” means an “intergovernmental organization”.829 
Such an organization possesses separate legal personality 
under international law,830 and is responsible for its own 
acts, i.e. for acts which are carried out by the organization 
through its own organs or officials.831 By contrast, where 
a number of States act together through their own organs 
as distinct from those of an international organization, 
the conduct in question is that of the States concerned, 
in accordance with the principles set out in chapter II of 
Part One. In such cases, as article 47 confirms, each State 
remains responsible for its own conduct.

826 1969 Vienna Convention, art. 52.
827 Ibid., art. 62, para. 2 (b).
828 Ibid., art. 60, para 1.
829 See article 2, paragraph 1 (i), of the Vienna Convention on the 

Law of Treaties between States and International Organizations or 
between International Organizations (hereinafter “the 1986 Vienna 
Convention”).

830 A firm foundation for the international personality of the 
United Nations is laid in the advisory opinion of the Court in Repara-
tion for Injuries (see footnote 38 above), at p. 179.

831 As the Court has observed, “the question of immunity from le-
gal process is distinct from the issue of compensation for any dam-
ages incurred as a result of acts performed by the United Nations or 
by its agents acting in their official capacity. The United Nations may 
be required to bear responsibility for the damage arising from such 
acts”, Difference Relating to Immunity from Legal Process of a Special 
Rapporteur of the Commission on Human Rights (see footnote 56 
above).
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�� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ RQ WKH ZRUN RI LWV ¿IW\�HLJKWK VHVVLRQ

TXDOL¿HV ³GDPDJH´ WR VWUHVV WKH WUDQVERXQGDU\ RULHQWDWLRQ
of the scope of the present principles.

(12) Another important consideration which delimits 
the scope of application is that transboundary harm caused 
by State policies in trade, monetary, socio-economic or 
VLPLODU ¿HOGV LV H[FOXGHG IURP WKH VFRSH RI WKH SUHVHQW
principles.327 7KXV� VLJQL¿FDQW WUDQVERXQGDU\ KDUP PXVW
have been caused by the “physical consequences” of ac-
tivities in question.

3ULQFLSOH �� 8VH RI WHUPV

)RU WKH SXUSRVHV RI WKH SUHVHQW GUDIW SULQFLSOHV�

(a� ³GDPDJH´ PHDQV VLJQL¿FDQW GDPDJH FDXVHG WR
SHUVRQV� SURSHUW\ RU WKH HQYLURQPHQW� DQG LQFOXGHV�

�L� ORVV RI OLIH RU SHUVRQDO LQMXU\�

�LL� ORVV RI� RU GDPDJH WR� SURSHUW\� LQFOXGLQJ
SURSHUW\ ZKLFK IRUPV SDUW RI WKH FXOWXUDO
KHULWDJH�

�LLL� ORVV RU GDPDJH E\ LPSDLUPHQW RI WKH
HQYLURQPHQW�

�LY� WKH FRVWV RI UHDVRQDEOH PHDVXUHV RI UHLQVWDWH�
PHQW RI WKH SURSHUW\� RU HQYLURQPHQW� LQFOXG�
LQJ QDWXUDO UHVRXUFHV�

�Y� WKH FRVWV RI UHDVRQDEOH UHVSRQVH PHDVXUHV�

(b� ³HQYLURQPHQW´ LQFOXGHV� QDWXUDO UHVRXUFHV�
ERWK DELRWLF DQG ELRWLF� VXFK DV DLU� ZDWHU� VRLO� IDXQD
DQG ÀRUD DQG WKH LQWHUDFWLRQ EHWZHHQ WKH VDPH IDF�
WRUV� DQG WKH FKDUDFWHULVWLF DVSHFWV RI WKH ODQGVFDSH�

(c� ³KD]DUGRXV DFWLYLW\´ PHDQV DQ DFWLYLW\ ZKLFK
LQYROYHV D ULVN RI FDXVLQJ VLJQL¿FDQW KDUP�

(d� ³6WDWH RI RULJLQ´ PHDQV WKH 6WDWH LQ WKH WHUUL�
WRU\ RU RWKHUZLVH XQGHU WKH MXULVGLFWLRQ RU FRQWURO RI
ZKLFK WKH KD]DUGRXV DFWLYLW\ LV FDUULHG RXW�

(e� ³WUDQVERXQGDU\ GDPDJH´ PHDQV GDPDJH
FDXVHG WR SHUVRQV� SURSHUW\ RU WKH HQYLURQPHQW LQ WKH
WHUULWRU\ RU LQ RWKHU SODFHV XQGHU WKH MXULVGLFWLRQ RU
FRQWURO RI D 6WDWH RWKHU WKDQ WKH 6WDWH RI RULJLQ�

(f� ³YLFWLP´ PHDQV DQ\ QDWXUDO RU OHJDO SHUVRQ RU
6WDWH WKDW VXIIHUV GDPDJH�

6HH DOVR DUWLFOH �� SDUDJUDSK �� RI WKH &RQYHQWLRQ RQ WKH 5HJXODWLRQ
RI $QWDUFWLF 0LQHUDO 5HVRXUFH $FWLYLWLHV �&5$05$�� ZKLFK GH¿QHV
GDPDJH WR WKH $QWDUFWLF HQYLURQPHQW RU GHSHQGHQW RU DVVRFLDWHG HFR-
V\VWHPV� DQG WKH &RQYHQWLRQ RQ WKH /DZ RI WKH 1RQ�1DYLJDWLRQDO 8VHV
of International Watercourses which seeks in article 7 to “prevent the 
FDXVLQJ RI VLJQL¿FDQW KDUP´� $UWLFOH � �b) of Annex VI to the Protocol 
on Environmental Protection to the Antarctic Treaty on Liability Aris-
LQJ )URP (QYLURQPHQWDO (PHUJHQFLHV GH¿QHV ³HQYLURQPHQWDO HPHU-
JHQF\´ DV ³DQ\ DFFLGHQWDO HYHQW WKDW « UHVXOWV LQ� RU LPPLQHQWO\ WKUHDW-
HQV WR UHVXOW LQ� DQ\ VLJQL¿FDQW DQG KDUPIXO LPSDFW RQ WKH $QWDUFWLF
environment”.

327 See <HDUERRN « ����� YRO� ,, �3DUW 7ZR� DQG FRUULJHQGXP�
S� ��� �SDUDJUDSKV ����±���� RI WKH FRPPHQWDU\ WR DUWLFOH � RI WKH GUDIW
articles on prevention).

(g� ³RSHUDWRU´ PHDQV DQ\ SHUVRQ LQ FRPPDQG RU
FRQWURO RI WKH DFWLYLW\ DW WKH WLPH WKH LQFLGHQW FDXVLQJ
WUDQVERXQGDU\ GDPDJH RFFXUV�

Commentary

��� 7KH SUHVHQW ³8VH RI WHUPV´ VHHNV WR GH¿QH DQG VHW
RXW WKH PHDQLQJ RI WKH WHUPV RU FRQFHSWV XVHG LQ WKH SUH-
VHQW GUDIW SULQFLSOHV� 7KH GH¿QLWLRQ RI ³GDPDJH´ LV FUXFLDO
for the purposes of the present draft principles. The el-
HPHQWV RI GDPDJH DUH LGHQWL¿HG LQ SDUW WR VHW RXW WKH EDVLV
RI FODLPV IRU GDPDJH� %HIRUH LGHQWLI\LQJ WKH HOHPHQWV RI
GDPDJH� LW LV LPSRUWDQW WR QRWH WKDW GDPDJH� WR EH HOLJLEOH
for compensation, should reach a certain threshold. For 
example, the Trail Smelter award addressed an injury by 
fumes, when the case is of “serious consequences” and 
WKH LQMXU\ LV HVWDEOLVKHG E\ FOHDU DQG FRQYLQFLQJ HYL-
dence.328 The /DNH /DQRX[ award made reference to seri-
ous injury.329 A number of conventions have also referred 
WR ³VLJQL¿FDQW´� ³VHULRXV´ RU ³VXEVWDQWLDO´ KDUP RU GDP-
DJH DV WKH WKUHVKROG IRU JLYLQJ ULVH WR OHJDO FODLPV�330 ³6LJ-
QL¿FDQW´ KDV DOVR EHHQ XVHG LQ RWKHU OHJDO LQVWUXPHQWV
and domestic law.331 7KH WKUHVKROG LV GHVLJQHG WR SUHYHQW
frivolous or vexatious claims.

328 Trail Smelter (see footnote 226 above), at p. 1965.
329 /DNH /DQRX[ $UELWUDWLRQ �)UDQFH v. 6SDLQ�, UNRIAA, vol. XII 

(Sales No. 1963.V.3), p. 281.
330 6HH� IRU H[DPSOH� DUWLFOH �� SDUDJUDSK � RI WKH &RQYHQWLRQ RQ WKH

5HJXODWLRQ RI $QWDUFWLF 0LQHUDO 5HVRXUFH $FWLYLWLHV �&5$05$�� SDUD-
JUDSKV � DQG � RI DUWLFOH � RI WKH &RQYHQWLRQ RQ (QYLURQPHQWDO ,PSDFW
$VVHVVPHQW LQ D 7UDQVERXQGDU\ &RQWH[W� DUWLFOH � �G) of the Convention 
RQ WKH 7UDQVERXQGDU\ (IIHFWV RI ,QGXVWULDO $FFLGHQWV� DQG DUWLFOH � RI WKH
&RQYHQWLRQ RQ WKH /DZ RI WKH 1RQ�1DYLJDWLRQDO 8VHV RI ,QWHUQDWLRQDO
Watercourses. See also P. N. Okowa, State Responsibility for Trans�
ERXQGDU\ $LU 3ROOXWLRQ LQ ,QWHUQDWLRQDO /DZ, Oxford University Press, 
����� S� ���� DQG 5� /HIHEHU� 7UDQVERXQGDU\ (QYLURQPHQWDO ,QWHUIHUHQFH
DQG WKH 2ULJLQ RI 6WDWH /LDELOLW\ � 7KH +DJXH� .OXZHU /DZ ,QWHUQDWLRQDO�
1996, pp. 86–89, who notes the felt need for a threshold and examines 
WKH UDWLRQDOH IRU DQG WKH SRVVLEOH ZD\V RI H[SODLQLQJ WKH PHDQLQJ RI WKH
WKUHVKROG RI ³VLJQL¿FDQW KDUP´� 6HH DOVR -� *� /DPPHUV� Pollution of 
,QWHUQDWLRQDO :DWHUFRXUVHV� D 6HDUFK IRU 6XEVWDQWLYH 5XOHV DQG 3ULQ�
FLSOHV RI /DZ� 7KH +DJXH� 0DUWLQXV 1LMKRII 3XEOLVKHUV� ����� SS� ���±
���� DQG 5� :ROIUXP� ³3XUSRVHV DQG SULQFLSOHV RI LQWHUQDWLRQDO HQYL-
ronmental law”, German Yearbook of International Law, vol. 33 (1990), 
SS� ���±���� DW S� ���� $V D JHQHUDO UXOH� QRWLQJ WKH LPSRUWDQFH RI D
WKUHVKROG RI GDPDJH IRU WULJJHULQJ FODLPV IRU UHVWRUDWLRQ DQG FRPSHQVD-
WLRQ� ZKLOH FRQVLGHULQJ HQYLURQPHQWDO GDPDJH� LW LV VXJJHVWHG WKDW ³WKH
PRUH WKH HIIHFWV GHYLDWH IURP WKH VWDWH WKDW ZRXOG EH UHJDUGHG DV EHLQJ
sustainable and the less foreseeable and limited the consequential losses 
DUH� WKH FORVHU WKH HIIHFWV FRPH WR WKH WKUHVKROG RI VLJQL¿FDQFH´� 7KLV LV
WR EH GHWHUPLQHG DJDLQVW D ³EDVHOLQH FRQGLWLRQ´� ZKLFK 6WDWHV JHQHUDOO\
GH¿QH RU VKRXOG GH¿QH �5� :ROIUXP� &K� /DQJHQIHOG DQG 3� 0LQQHURS�
(QYLURQPHQWDO /LDELOLW\ LQ ,QWHUQDWLRQDO /DZ� 7RZDUGV D &RKHUHQW &RQ�
FHSWLRQ� %HUOLQ� (ULFK 6FKPLGW 9HUODJ� ����� S� �����

331 See, for example, article 5 of the draft convention on industrial 
DQG DJULFXOWXUDO XVHV RI LQWHUQDWLRQDO ULYHUV DQG ODNHV� SUHSDUHG E\ WKH
,QWHU�$PHULFDQ -XULGLFDO &RPPLWWHH LQ ���� �2UJDQL]DWLRQ RI$PHULFDQ
States, 5tRV \ ODJRV LQWHUQDFLRQDOHV �XWLOL]DFLyQ SDUD ¿QHV DJUtFRODV H
LQGXVWULDOHV�� �WK HG� UHY� �2($�6HU���9,� &,-��� 5HY���� :DVKLQJWRQ
'�&�� ����� S� ���� *XLGHOLQHV RQ UHVSRQVLELOLW\ DQG OLDELOLW\ UHJDUGLQJ
transboundary water pollution, elaborated by the United Nations Eco-
QRPLF &RPPLVVLRQ IRU (XURSH LQ ���� �(19:$�5���� DQQH[�� DUWL-
cle X of the Helsinki Rules on the Uses of the Waters of International 
Rivers (International Law Association, 5HSRUW RI WKH )LIW\�VHFRQG
&RQIHUHQFH� +HOVLQNL� ����� /RQGRQ� ����� S� ����� DUWLFOH �� RI WKH
Berlin Rules on Equitable Use and Sustainable Development of Waters 
(LELG�� 5HSRUW RI WKH 6HYHQW\�)LUVW &RQIHUHQFH� %HUOLQ� ��±�� $XJXVW
����� /RQGRQ� ����� S� ����� SDUDJUDSKV � DQG � RI *HQHUDO $VVHPEO\
UHVROXWLRQ ���� �;;9,,� RI �� 'HFHPEHU ���� FRQFHUQLQJ FRRSHUD-
WLRQ EHWZHHQ 6WDWHV LQ WKH ¿HOG RI WKH HQYLURQPHQW� SDUDJUDSK � RI WKH
annex to OECD Council recommendation C(74)224 of 14 November 
���� RQ SULQFLSOHV FRQFHUQLQJ WUDQVIURQWLHU SROOXWLRQ �2(&'� 2(&'

()RRWQRWH ��� FRQWLQXHG�)



,QWHUQDWLRQDO OLDELOLW\ IRU LQMXULRXV FRQVHTXHQFHV DULVLQJ RXW RI DFWV QRW SURKLELWHG E\ LQWHUQDWLRQDO ODZ ��

��� 7KH WHUP ³VLJQL¿FDQW´ LV XQGHUVWRRG WR UHIHU WR VRPH-
WKLQJ PRUH WKDQ ³GHWHFWDEOH´ EXW QHHG QRW EH DW WKH OHYHO RI
“serious” or “substantial”.332 The harm must lead to a real 
detrimental effect on matters such as, for example, human 
KHDOWK� LQGXVWU\� SURSHUW\� HQYLURQPHQW RU DJULFXOWXUH LQ
other States. Such detrimental effects must be susceptible 
RI EHLQJ PHDVXUHG E\ IDFWXDO DQG REMHFWLYH VWDQGDUGV� 7KH
HFRORJLFDO XQLW\ RI WKH SODQHW GRHV QRW FRUUHVSRQG WR SR-
OLWLFDO ERXQGDULHV� ,Q FDUU\LQJ RXW ODZIXO DFWLYLWLHV ZLWKLQ
their own territories, States have impacts on each other. 
7KHVH PXWXDO LPSDFWV� VR ORQJ DV WKH\ KDYH QRW UHDFKHG WKH
OHYHO RI ³VLJQL¿FDQW´� DUH FRQVLGHUHG WROHUDEOH DQG GR QRW
fall within the scope of the present draft principles.

��� 7KH GHWHUPLQDWLRQ RI ³VLJQL¿FDQW GDPDJH´ LQYROYHV
both factual and objective criteria, and a value determi-
nation. The latter is dependent on the circumstances of 
a particular case and the period in which it is made. For 
LQVWDQFH� D GHSULYDWLRQ ZKLFK LV FRQVLGHUHG VLJQL¿FDQW LQ
RQH UHJLRQ PD\ QRW QHFHVVDULO\ EH VR LQ DQRWKHU� $ FHU-
WDLQ GHSULYDWLRQ DW D SDUWLFXODU WLPH PLJKW QRW EH FRQVLG-
HUHG ³VLJQL¿FDQW´ EHFDXVH VFLHQWL¿F NQRZOHGJH RU KXPDQ
DSSUHFLDWLRQ DW WKDW VSHFL¿F WLPH PLJKW KDYH FRQVLGHUHG
VXFK GHSULYDWLRQ WROHUDEOH� +RZHYHU� WKDW YLHZ PLJKW
ODWHU FKDQJH DQG WKH VDPH GHSULYDWLRQ PLJKW WKHQ EH FRQ-
VLGHUHG ³VLJQL¿FDQW GDPDJH´� )RU LQVWDQFH� WKH VHQVLWLYLW\
of the international community to air and water pollution 
OHYHOV KDV EHHQ FRQVWDQWO\ FKDQJLQJ�

��� 3DUDJUDSK �a� GH¿QHV ³GDPDJH´ DV VLJQL¿FDQW GDP-
DJH FDXVHG WR SHUVRQV� SURSHUW\ RU WKH HQYLURQPHQW� 6XE-
SDUDJUDSKV �L� DQG �LL� FRYHU SHUVRQDO LQMXU\ DQG SURSHUW\
GDPDJH� LQFOXGLQJ VRPH DVSHFWV RI FRQVHTXHQWLDO HFR-
nomic loss, as well as property, which forms part of the 
QDWLRQDO FXOWXUDO KHULWDJH� ZKLFK PD\ EH 6WDWH SURSHUW\�

��� 'DPDJH GRHV QRW RFFXU LQ LVRODWLRQ RU LQ D YDFXXP� ,W
RFFXUV WR VRPHERG\ RU VRPHWKLQJ� LW PD\ EH WR D SHUVRQ RU
SURSHUW\� ,Q VXESDUDJUDSK �L�� GDPDJH WR SHUVRQV LQFOXGHV
loss of life or personal injury. There are examples in domes-
tic law333 and treaty practice.334 (YHQ WKRVH OLDELOLW\ UHJLPHV

DQG WKH (QYLURQPHQW, Paris, 1986, p. 142, reprinted in ILM, vol. 14, 
1R� � �-DQXDU\ ������ S� ����� WKH 0HPRUDQGXP RI ,QWHQW FRQVWLWXW-
LQJ DQ DJUHHPHQW FRQFHUQLQJ WUDQVERXQGDU\ DLU SROOXWLRQ� EHWZHHQ WKH
Government of the United States and the Government of Canada, of 
� $XJXVW ���� �8QLWHG 1DWLRQV� Treaty Series, vol. 1274, No. 21009, 
S� ����� DQG DUWLFOH � RI WKH $JUHHPHQW EHWZHHQ 0H[LFR DQG WKH 8QLWHG
States of America on co-operation for the protection and improvement 
RI WKH HQYLURQPHQW LQ WKH ERUGHU DUHD� VLJQHG RQ �� $XJXVW ���� �LELG., 
vol. 1352, No. 22805, p. 71, reproduced in ILM, vol. 22, No. 5 (Sep-
WHPEHU ������ S� ������ 7KH 8QLWHG 6WDWHV KDV DOVR XVHG WKH ZRUG ³VLJ-
QL¿FDQW´ LQ LWV GRPHVWLF ODZ GHDOLQJ ZLWK HQYLURQPHQWDO LVVXHV� 6HH
American Law Institute, 5HVWDWHPHQW RI WKH /DZ 7KLUG� 7KH )RUHLJQ
5HODWLRQV /DZ RI WKH 8QLWHG 6WDWHV, vol. 2, St. Paul (Minnesota), Ameri-
can Law Institute Publishers, 1987, pp. 111–112.

332 See <HDUERRN «����� YRO� ,, �3DUW 7ZR� DQG FRUULJHQGXP� S� ���
�SDUDJUDSKV ���±��� RI WKH FRPPHQWDU\ WR DUWLFOH � RI WKH GUDIW DUWLFOHV
on prevention).

333 Germany’s Environmental Liability Act, for example, covers 
anyone who suffers death or personal injury. Finland’s Act on Compen-
VDWLRQ IRU (QYLURQPHQWDO 'DPDJH� WKH 6ZHGLVK (QYLURQPHQWDO &RGH�
DQG 'HQPDUN¶V $FW RQ &RPSHQVDWLRQ IRU (QYLURQPHQWDO 'DPDJH DOO
FRYHU SHUVRQDO LQMXU\� 6HH JHQHUDOO\ 3� :HWWHUVWHLQ� ³(QYLURQPHQWDO
GDPDJH LQ WKH OHJDO V\VWHPV RI WKH 1RUGLF FRXQWULHV DQG *HUPDQ\´� LQ
M. Bowman and A. Boyle (eds.), (QYLURQPHQWDO 'DPDJH LQ ,QWHUQD�
WLRQDO /DZ DQG &RPSDUDWLYH /DZ� 3UREOHPV RI 'H¿QLWLRQ DQG 9DOXD�
tion, Oxford University Press, 2002, pp. 223–242.

334 6RPH OLDELOLW\ UHJLPHV SURYLGH DV IROORZV� DUWLFOH ,� SDUD� 
JUDSK � �k) of the Vienna Convention on civil liability for nuclear 

WKDW H[FOXGH DSSOLFDWLRQ RI LQMXU\ WR SHUVRQV UHFRJQL]H WKDW
other rules would apply.335 7KRVH UHJLPHV WKDW DUH VLOHQW RQ
the matter do not seem to entirely exclude the possible sub-
PLVVLRQ RI D FODLP XQGHU WKLV KHDGLQJ RI GDPDJH�336

��� ,Q VXESDUDJUDSK �LL� GDPDJH WR SURSHUW\ LQFOXGHV
ORVV RI RU GDPDJH WR SURSHUW\� 3URSHUW\ LQFOXGHV PRYDEOH
and immovable property. There are examples in domes-
tic law337 and in treaty practice.338 6RPH OLDELOLW\ UHJLPHV
H[FOXGH FODLPV FRQFHUQLQJ GDPDJH WR SURSHUW\ RI WKH
person liable on the policy consideration which seeks to 
GHQ\ D WRUWIHDVRU WKH RSSRUWXQLW\ WR EHQH¿W IURP RQH¶V
RZQ ZURQJV� $UWLFOH �� SDUDJUDSK � �F) (ii) of the Basel 
3URWRFRO RQ /LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH
5HVXOWLQJ IURP 7UDQVERXQGDU\ 0RYHPHQWV RI +D]DUGRXV
:DVWHV DQG WKHLU 'LVSRVDO� DUWLFOH �� SDUDJUDSK ��b) of the 
&RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH UHVXOWLQJ IURP
$FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW DQG DUWLFOH ��
SDUDJUDSK � �G) (ii) of the Protocol on Civil Liability and 
&RPSHQVDWLRQ IRU 'DPDJH FDXVHG E\ WKH 7UDQVERXQGDU\
Effects of Industrial Accidents on Transboundary Waters 
contain provisions to this effect.

��� 7UDGLWLRQDOO\� SURSULHWDU\ ULJKWV KDYH EHHQ PRUH
FORVHO\ UHODWHG WR WKH SULYDWH ULJKWV RI WKH LQGLYLGXDO
UDWKHU WKDQ ULJKWV RI WKH SXEOLF� $Q LQGLYLGXDO ZRXOG IDFH

GDPDJH GH¿QHV QXFOHDU GDPDJH WR LQFOXGH ³�L� ORVV RI OLIH� DQ\ SHU-
VRQDO LQMXU\ RU DQ\ ORVV RI� RU GDPDJH WR� SURSHUW\ «´� DUWLFOH ,� 
SDUDJUDSK ��k) of the Protocol to amend the Vienna Convention on civil 
OLDELOLW\IRUQXFOHDUGDPDJHDOVRUHIHUV WR³�L� ORVVRI OLIHRUSHUVRQDO LQMXU\� 
�LL� ORVV RI RU GDPDJH WR SURSHUW\´� DUWLFOH ,�%�YLL� RI WKH 3URWRFRO WR
DPHQG WKH &RQYHQWLRQ RQ 7KLUG 3DUW\ /LDELOLW\ LQ WKH ¿HOG RI 1XFOHDU
(QHUJ\ RI �� -XO\ ����� DV DPHQGHG E\ WKH $GGLWLRQDO 3URWRFRO RI
�� -DQXDU\ ���� DQG E\ WKH 3URWRFRO RI �� 1RYHPEHU ����� GH¿QHV
QXFOHDU GDPDJH WR LQFOXGH ³�� ORVV RI OLIH RU SHUVRQDO LQMXU\ «� 
�� ORVV RI RU GDPDJH WR SURSHUW\ «´� WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\
IRU 'DPDJH FDXVHG GXULQJ &DUULDJH RI 'DQJHURXV *RRGV E\ 5RDG�
5DLO DQG ,QODQG 1DYLJDWLRQ 9HVVHOV �&57'� GH¿QHV WKH FRQFHSW RI
³GDPDJH´ LQ SDUDJUDSK �� RI DUWLFOH � DV ³�D� ORVV RI OLIH RU SHUVRQDO
LQMXU\ ���� �E� ORVV RI RU GDPDJH WR SURSHUW\ ���´� WKH %DVHO 3URWRFRO RQ
/LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH 5HVXOWLQJ IURP7UDQVERXQGDU\
0RYHPHQWV RI +D]DUGRXV :DVWHV DQG WKHLU 'LVSRVDO GH¿QHV ³GDPDJH´�
LQ DUWLFOH �� SDUDJUDSK � �F�� DV� ³�L� /RVV RI OLIH RU SHUVRQDO LQMXU\� 
�LL� /RVV RI RU GDPDJH WR SURSHUW\ RWKHU WKDQ SURSHUW\ KHOG E\ WKH SHUVRQ
OLDEOH LQ DFFRUGDQFH ZLWK WKH SUHVHQW 3URWRFRO´� WKH 3URWRFRO RQ &LYLO
/LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH FDXVHG E\ WKH 7UDQVERXQGDU\
(IIHFWV RI ,QGXVWULDO $FFLGHQWV RQ 7UDQVERXQGDU\ :DWHUV GH¿QHV GDP-
DJH LQ DUWLFOH � SDUDJUDSK � �G�� DV� ³�L� /RVV RI OLIH RU SHUVRQDO LQMXU\�
�LL� /RVV RI� RU GDPDJH WR� SURSHUW\ RWKHU WKDQ SURSHUW\ KHOG E\ WKH
SHUVRQ OLDEOH LQ DFFRUGDQFH ZLWK WKH 3URWRFRO´� DQG WKH &RQYHQWLRQ RQ
&LYLO /LDELOLW\ IRU 'DPDJH UHVXOWLQJ IURP $FWLYLWLHV 'DQJHURXV WR WKH
(QYLURQPHQW GH¿QHV GDPDJH LQ DUWLFOH �� SDUDJUDSK � DV� ³D� ORVV RI OLIH
RU SHUVRQDO LQMXU\� E� ORVV RU GDPDJH WR SURSHUW\ RWKHU WKDQ WR WKH LQVWDO-
lation itself or property held under the control of the operator, at the site 
RI WKH GDQJHURXV DFWLYLW\´�

335 Directive 2004/35/CE of the European Parliament and of the 
&RXQFLO RQ HQYLURQPHQWDO OLDELOLW\ ZLWK UHJDUG WR WKH SUHYHQWLRQ DQG
UHPHG\LQJ RI HQYLURQPHQWDO GDPDJH �VHH IRRWQRWH ��� DERYH� GRHV QRW
DSSO\ WR FDVHV RI SHUVRQDO LQMXU\� WR GDPDJH WR SULYDWH SURSHUW\ RU WR
DQ\ HFRQRPLF ORVV DQG GRHV QRW DIIHFW DQ\ ULJKWV UHJDUGLQJ VXFK W\SHV
RI GDPDJHV�

336 3ROOXWLRQ GDPDJH LV GH¿QHG LQ DUWLFOH �� SDUDJUDSK � RI WKH ,QWHU-
QDWLRQDO &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 2LO 3ROOXWLRQ 'DPDJH DQG LQ
DUWLFOH �� SDUDJUDSK � RI WKH ���� 3URWRFRO WR DPHQG WKH ,QWHUQDWLRQDO
&RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 2LO 3ROOXWLRQ 'DPDJH�

337 For example, Finland’s Act on Compensation for Environmental 
'DPDJH FRYHUV GDPDJH WR SURSHUW\� FKDSWHU �� RI WKH 6ZHGLVK (QYL-
URQPHQWDO &RGH DOVR SURYLGHV IRU FRPSHQVDWLRQ IRU GDPDJH WR SURS-
HUW\ DQG 'HQPDUN¶V $FW RQ &RPSHQVDWLRQ IRU (QYLURQPHQWDO 'DPDJH 
FRYHUV GDPDJH WR SURSHUW\�

338 See the examples in footnote 334 above.



�� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ RQ WKH ZRUN RI LWV ¿IW\�HLJKWK VHVVLRQ

QR GLI¿FXOW\ WR SXUVXH D FODLP FRQFHUQLQJ KLV SHUVRQDO
RU SURSULHWDU\ ULJKWV� 7KHVH DUH FODLPV FRQFHUQLQJ SRV-
sessory or proprietary interests which are involved in loss 
RI OLIH RU SHUVRQDO LQMXU\ RU ORVV RI RU GDPDJH WR SURSHUW\�
)XUWKHUPRUH� WRUW ODZ KDV DOVR WHQGHG WR FRYHU GDPDJH
that may relate to economic losses. In this connection, a 
distinction is often made between consequential and pure 
economic losses.339

(8) For the purposes of the present draft principles, con-
sequential economic losses are covered under subpara-
JUDSKV �L� DQG �LL�� 6XFK ORVVHV DUH WKH UHVXOW RI D ORVV RI
OLIH RU SHUVRQDO LQMXU\ RU GDPDJH WR SURSHUW\� 7KHVH ZRXOG
LQFOXGH ORVV RI HDUQLQJV GXH WR SHUVRQDO LQMXU\� 6XFK GDP-
DJH LV VXSSRUWHG LQ WUHDW\ SUDFWLFH340 and under domestic 
ODZ DOWKRXJK GLIIHUHQW DSSURDFKHV DUH IROORZHG� LQFOXGLQJ
in respect of compensation for loss of income.341 Other 
economic loss may arise that is not linked to personal 
LQMXU\ RU GDPDJH WR SURSHUW\� ,Q WKH DEVHQFH RI D VSHFL¿F
OHJDO SURYLVLRQ IRU FODLPV FRYHULQJ ORVV RI LQFRPH� LW
would be reasonable to expect that if an incident involv-
LQJ D KD]DUGRXV DFWLYLW\ GLUHFWO\ FDXVHV ORVV RI LQFRPH�
efforts would be made to ensure the victim is not left 
uncompensated. 

339 See B. Sandvik and S. Suikkari, “Harm and reparation in inter-
QDWLRQDO WUHDW\ UHJLPHV� DQ RYHUYLHZ´� LQ 3� :HWWHUVWHLQ �HG��� RS� FLW� 
�IRRWQRWH ��� DERYH�� S� ��� 6HH JHQHUDOO\ (� +� 3� %UDQV� Liability for 
'DPDJH WR 3XEOLF 1DWXUDO 5HVRXUFHV� 6WDQGLQJ� 'DPDJH DQG 'DPDJH
Assessment� 7KH +DJXH� .OXZHU /DZ ,QWHUQDWLRQDO� ����� SS� �±��� 6HH
also the eleventh report on international liability for injurious conse-
TXHQFHV DULVLQJ RXW RI DFWV QRW SURKLELWHG E\ LQWHUQDWLRQDO ODZ RI 6SH-
FLDO 5DSSRUWHXU -XOLR %DUER]D �IRRWQRWH ��� DERYH��

340 See, for example, article I (1) (k) of the Vienna Convention on 
FLYLO OLDELOLW\ IRU QXFOHDU GDPDJH DV PRGL¿HG E\ DUWLFOH �� SDUDJUDSK �
RI WKH 3URWRFRO WR DPHQG WKH &RQYHQWLRQ� ZKLFK GH¿QHV ³QXFOHDU GDP-
DJH´ DV LQFOXGLQJ ³HDFK RI WKH IROORZLQJ WR WKH H[WHQW GHWHUPLQHG E\
WKH ODZ RI WKH FRPSHWHQW FRXUW± �LLL� HFRQRPLF ORVV DULVLQJ IURP ORVV RU
GDPDJH UHIHUUHG WR LQ VXE�SDUDJUDSK �L� RU �LL�� LQVRIDU DV QRW LQFOXGHG
LQ WKRVH VXE�SDUDJUDSKV� LI LQFXUUHG E\ D SHUVRQ HQWLWOHG WR FODLP LQ
UHVSHFW RI VXFK ORVV RU GDPDJH� « �YLL� DQ\ RWKHU HFRQRPLF ORVV� RWKHU
than any caused by the impairment of the environment, if permitted 
E\ WKH JHQHUDO ODZ RQ FLYLO OLDELOLW\ RI WKH FRPSHWHQW FRXUW «´� 6HH
also article 1 (f ) of the Convention on Supplementary Compensation 
IRU 1XFOHDU 'DPDJH� ZKLFK FRYHUV HDFK RI WKH IROORZLQJ WR WKH H[WHQW
determined by the law of the competent court: “(iii) economic loss aris-
LQJ IURP ORVV RU GDPDJH UHIHUUHG WR LQ VXE�SDUDJUDSK �L� RU �LL�� LQVRIDU
DV QRW LQFOXGHG LQ WKRVH VXE�SDUDJUDSKV� LI LQFXUUHG E\ D SHUVRQ HQWLWOHG
WR FODLP LQ UHVSHFW RI VXFK ORVV RU GDPDJH� « �YLL� DQ\ RWKHU HFRQRPLF
loss, other than any caused by the impairment of the environment, if 
SHUPLWWHG E\ WKH JHQHUDO ODZ RQ FLYLO OLDELOLW\ RI WKH FRPSHWHQW FRXUW´�
Article I.B.vii) of the Protocol to amend the Convention on Third Party 
/LDELOLW\ LQ WKH ¿HOG RI 1XFOHDU (QHUJ\ RI �� -XO\ ����� DV DPHQGHG
by the Additional Protocol of 28 January 1964 and by the Protocol 
RI �� 1RYHPEHU ����� GH¿QHV ³QXFOHDU GDPDJH´ DV LQFOXGLQJ ³HDFK
RI WKH IROORZLQJ WR WKH H[WHQW GHWHUPLQHG E\ WKH ODZ RI WKH FRPSH-
WHQW FRXUW� ��� HFRQRPLF ORVV DULVLQJ IURP ORVV RU GDPDJH UHIHUUHG WR
LQ VXE�SDUDJUDSK � RU � DERYH LQVRIDU DV QRW LQFOXGHG LQ WKRVH VXE�
SDUDJUDSKV� LI LQFXUUHG E\ D SHUVRQ HQWLWOHG WR FODLP LQ UHVSHFW RI VXFK
ORVV RU GDPDJH´�

341 For example, under subsection 2702 (b) of the United States Oil 
3ROOXWLRQ $FW DQ\ SHUVRQ PD\ UHFRYHU GDPDJHV IRU LQMXU\ WR� RU HFR-
QRPLF ORVVHV UHVXOWLQJ IURP� WKH GHVWUXFWLRQ RI UHDO RU SHUVRQDO SURSHUW\
which shall be recoverable by a claimant who owns or leases such prop-
erty. The subsection also provides that any person may recover “dam-
DJHV HTXDO WR WKH ORVV RI SUR¿WV RU LPSDLUPHQW RI HDUQLQJ FDSDFLW\
 due 
to the injury, destruction, or loss of real property, personal property …” 
(8QLWHG 6WDWHV &RGH ���� (GLWLRQ FRQWDLQLQJ WKH JHQHUDO DQG SHUPD�
QHQW ODZV RI WKH 8QLWHG 6WDWHV� LQ IRUFH RQ -DQXDU\ �� ����, vol. 18, 
:DVKLQJWRQ '�&�� 8QLWHG 6WDWHV *RYHUQPHQW 3ULQWLQJ 2I¿FH� �����
p. 694). Similarly, section 252 of the German Civil Code provides 
WKDW DQ\ ORVV RI SUR¿W LV WR EH FRPSHQVDWHG�

��� 6XESDUDJUDSK �LL� DOVR FRYHUV SURSHUW\ ZKLFK IRUPV
SDUW RI FXOWXUDO KHULWDJH� 6WDWH SURSHUW\ PD\ EH LQFOXGHG
LQ WKH QDWLRQDO FXOWXUDO KHULWDJH� ,W HPEUDFHV D ZLGH UDQJH
RI DVSHFWV� LQFOXGLQJ PRQXPHQWV� EXLOGLQJV DQG VLWHV�
ZKLOH QDWXUDO KHULWDJH GHQRWHV QDWXUDO IHDWXUHV DQG VLWHV
DQG JHRORJLFDO DQG SK\VLFDO IRUPDWLRQV� 7KHLU YDOXH FDQ-
QRW HDVLO\ EH TXDQWL¿DEOH LQ PRQHWDU\ WHUPV EXW OLHV LQ
WKHLU KLVWRULFDO� DUWLVWLF� VFLHQWL¿F� DHVWKHWLF� HWKQRORJLFDO
RU DQWKURSRORJLFDO LPSRUWDQFH RU LQ WKHLU FRQVHUYDWLRQ RU
natural beauty. The 1972 Convention for the protection of 
ZRUOG FXOWXUDO DQG QDWXUDO KHULWDJH KDV D FRPSUHKHQVLYH
GH¿QLWLRQ RI ³FXOWXUDO KHULWDJH´�342 Not all civil liability 
UHJLPHV LQFOXGH DVSHFWV FRQFHUQLQJ FXOWXUDO KHULWDJH
under this head. For example, the Convention on Civil 
/LDELOLW\ IRU 'DPDJH UHVXOWLQJ IURP$FWLYLWLHV 'DQJHURXV
WR WKH (QYLURQPHQW LQFOXGHV LQ LWV GH¿QLWLRQ RI ³HQYLURQ-
PHQW´� SURSHUW\ ZKLFK IRUPV SDUW RI WKH FXOWXUDO KHULWDJH
DQG� WR WKDW H[WHQW� FXOWXUDO KHULWDJH PD\ DOVR EH HPEUDFHG
E\ WKH EURDGHU GH¿QLWLRQ RI ³HQYLURQPHQW´�343

���� 5HVSHFWLQJ DQG VDIHJXDUGLQJ FXOWXUDO SURSHUW\ DUH
primary considerations in times of peace as they are in 
WLPHV RI DUPHG FRQÀLFW� 7KLV SULQFLSOH LV DVVHUWHG LQ WKH
Convention for the Protection of Cultural Property in the 
(YHQW RI$UPHG&RQÀLFW�0RUHRYHU� LQWHUQDWLRQDO KXPDQL� 
tarian law prohibits commission of hostilities directed 
DJDLQVW KLVWRULFDO PRQXPHQWV DQG ZRUNV RI DUW ZKLFK FRQ-
VWLWXWH WKH FXOWXUDO KHULWDJH RI SHRSOHV�344

���� 6XESDUDJUDSKV �LLL� WR �Y� GHDO ZLWK FODLPV WKDW DUH
XVXDOO\ DVVRFLDWHG ZLWK GDPDJH WR WKH HQYLURQPHQW� 7KH\
PD\ DOO EH WUHDWHG DV SDUWV RI RQH ZKROH FRQFHSW� 7RJHWKHU�
WKH\ FRQVWLWXWH WKH HVVHQWLDO HOHPHQWV LQFOXVLYH LQ D GH¿QL-
WLRQ RI GDPDJH WR WKH HQYLURQPHQW� 7KHVH VXESDUDJUDSKV
DUH FRQFHUQHG ZLWK TXHVWLRQV FRQFHUQLQJ GDPDJH WR WKH

342 $UWLFOH � GH¿QHV ³FXOWXUDO KHULWDJH´ IRU SXUSRVHV RI WKH &RQYHQ-
tion as:

“— monuments: architectural works, works of monumental sculp-
WXUH DQG SDLQWLQJ� HOHPHQWV RU VWUXFWXUHV RI DQ DUFKDHRORJLFDO QDWXUH�
LQVFULSWLRQV� FDYH GZHOOLQJV DQG FRPELQDWLRQV RI IHDWXUHV� ZKLFK DUH
RI RXWVWDQGLQJ XQLYHUVDO YDOXH IURP WKH SRLQW RI YLHZ RI KLVWRU\� DUW RU
VFLHQFH�

²JURXSV RI EXLOGLQJV� JURXSV RI VHSDUDWH RU FRQQHFWHG EXLOGLQJV
ZKLFK� EHFDXVH RI WKHLU DUFKLWHFWXUH� WKHLU KRPRJHQHLW\ RU WKHLU SODFH LQ
WKH ODQGVFDSH� DUH RI RXWVWDQGLQJ XQLYHUVDO YDOXH IURP WKH SRLQW RI YLHZ
RI KLVWRU\� DUW RU VFLHQFH�

— sites: works of man or the combined works of nature and of man, 
DQG DUHDV LQFOXGLQJ DUFKDHRORJLFDO VLWHV ZKLFK DUH RI RXWVWDQGLQJ XQL-
YHUVDO YDOXH IURP WKH KLVWRULFDO� DHVWKHWLF� HWKQRORJLFDO RU DQWKURSRORJL-
cal point of view.”

6HH DOVR WKH GH¿QLWLRQ RI ³FXOWXUDO SURSHUW\´ LQ DUWLFOH � RI WKH &RQ-
vention for the Protection of Cultural Property in the Event of Armed 
&RQÀLFW� ZKLFK HVVHQWLDOO\ FRYHUV PRYDEOH DQG LPPRYDEOH SURSHUW\ RI
JUHDW LPSRUWDQFH WR WKH FXOWXUDO KHULWDJH RI SHRSOHV� 6HH DOVR WKH &RQ-
YHQWLRQ RQ WKH PHDQV RI SURKLELWLQJ DQG SUHYHQWLQJ WKH LOOLFLW LPSRUW�
H[SRUW DQG WUDQVIHU RI RZQHUVKLS RI FXOWXUDO SURSHUW\� DQG WKH &RQYHQ-
WLRQ IRU WKH 6DIHJXDUGLQJ RI WKH ,QWDQJLEOH &XOWXUDO +HULWDJH�

343 6HH DOVR DUWLFOH �� SDUDJUDSK � RI WKH &RQYHQWLRQ RQ WKH 3URWHF-
tion and Use of Transboundary Watercourses and International Lakes.

344 See article 53 of the Protocol additional to the Geneva Conven-
WLRQV RI �� $XJXVW ����� DQG UHODWLQJ WR WKH SURWHFWLRQ RI YLFWLPV RI
LQWHUQDWLRQDO DUPHG FRQÀLFWV DQG DUWLFOH �� RI WKH 3URWRFRO DGGLWLRQDO WR
WKH *HQHYD &RQYHQWLRQV RI �� $XJXVW ����� DQG UHODWLQJ WR WKH SURWHF-
WLRQ RI YLFWLPV RI QRQ�LQWHUQDWLRQDO DUPHG FRQÀLFWV� 6HH DOVR WKH +DJXH
&RQYHQWLRQV UHVSHFWLQJ WKH /DZV DQG &XVWRPV RI :DU RQ /DQG� SDU-
WLFXODUO\ &RQYHQWLRQ ,9 �DUWLFOHV �� DQG �� RI WKH 5HJXODWLRQV FRQFHUQ-
LQJ WKH /DZV DQG &XVWRPV RI :DU RQ /DQG� LQ DQQH[ WR &RQYHQWLRQV
,, DQG ,9 RI ���� DQG ����� DQG &RQYHQWLRQ ,; FRQFHUQLQJ %RPEDUG-
ment by Naval Forces in Time of War (article 5).



,QWHUQDWLRQDO OLDELOLW\ IRU LQMXULRXV FRQVHTXHQFHV DULVLQJ RXW RI DFWV QRW SURKLELWHG E\ LQWHUQDWLRQDO ODZ ��

environment per se� 7KLV LV GDPDJH FDXVHG E\ WKH KD]-
ardous activity to the environment itself with or without 
VLPXOWDQHRXVO\ FDXVLQJ GDPDJH WR SHUVRQV RU SURSHUW\�
DQG KHQFH LV LQGHSHQGHQW RI DQ\ GDPDJH WR VXFK SHUVRQV
DQG SURSHUW\� 7KH EURDGHU UHIHUHQFH WR FODLPV FRQFHUQLQJ
WKH HQYLURQPHQW LQFRUSRUDWHG LQ VXESDUDJUDSKV �LLL�±�Y�
thus not only builds upon trends that have already become 
prominent as part of recently concluded international lia-
ELOLW\ UHJLPHV�345 but opens up possibilities for further 
developments of the law for the protection of the environ-
ment per se.346

(12) An oil spill off a seacoast may immediately lead to 
ORVW EXVLQHVV IRU WKH WRXULVP DQG ¿VKLQJ LQGXVWU\ ZLWKLQ WKH
precincts of the incident. Such claims have led to claims 
of pure economic loss in the past without much success. 
+RZHYHU� VRPH OLDELOLW\ UHJLPHV QRZ UHFRJQL]H WKLV KHDG
RI FRPSHQVDEOH GDPDJH�347 Article 2 (G) (iii) of the Protocol 
RQ &LYLO /LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH FDXVHG

345 For an analysis of these developments, see L. de la Fayette, “The 
FRQFHSW RI HQYLURQPHQWDO GDPDJH LQ LQWHUQDWLRQDO OLDELOLW\ UHJLPHV´� LQ
Bowman and Boyle (eds.), RS� FLW� (footnote 333 above) pp. 149–189. 
See also Brans, RS� FLW� �IRRWQRWH ��� DERYH�� FKDS� �� FRQFHUQLQJ LQWHU-
QDWLRQDO FLYLO OLDELOLW\ IRU GDPDJH WR QDWXUDO UHVRXUFHV�

346 ,WDOLDQ ODZ� IRU H[DPSOH� DSSHDUV WR JR IXUWKHU LQ UHFRJQL]LQJ
GDPDJH WR WKH HQYLURQPHQW per se DQG ,WDO\ LV DOVR D VLJQDWRU\ WR WKH
&RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH UHVXOWLQJ IURP $FWLYLWLHV
'DQJHURXV WR WKH (QYLURQPHQW� ,Q WKH Patmos FDVH� ,WDO\ ORGJHG D FODLP
IRU ����� PLOOLRQ OLUH EHIRUH WKH FRXUW RI 0HVVLQD� ,WDO\� IRU HFRORJLFDO
GDPDJH FDXVHG WR LWV WHUULWRULDO ZDWHUV DV D UHVXOW RI ����� WRQQHV RI RLO
VSLOOHG LQWR WKH VHD IROORZLQJ D FROOLVLRQ EHWZHHQ WKH *UHHN RLO WDQNHU
3DWPRV DQG WKH 6SDQLVK WDQNHU &DVWLOOR GH 0RQWH $UDJRQ RQ �� 0DUFK
����� :KLOH WKH ORZHU &RXUW UHMHFWHG LWV FODLP� WKH KLJKHU &RXUW RQ
appeal upheld its claim in Patmos II� $FFRUGLQJ WR WKH &RXUW�

³DOWKRXJK WKH QRWLRQ RI HQYLURQPHQWDO GDPDJH FDQQRW EH JUDVSHG
E\ UHVRUWLQJ WR DQ\ PDWKHPDWLFDO RU DFFRXQWLQJ PHWKRG� LW FDQ EH HYDOX-
DWHG LQ WKH OLJKW RI WKH HFRQRPLF UHOHYDQFH WKDW WKH GHVWUXFWLRQ� GHWH-
rioration, or alteration of the environment has per se and for the com-
PXQLW\� ZKLFK EHQH¿WV IURP HQYLURQPHQWDO UHVRXUFHV DQG� LQ SDUWLFXODU�
from marine resources in a variety of ways (food, health, tourism, 
UHVHDUFK� ELRORJLFDO VWXGLHV�´ �$ %LDQFKL� ³+DUP WR WKH HQYLURQPHQW LQ
Italian practice: the interaction of international law and domestic law”, 
in P. Wetterstein (ed.), RS� FLW� (see footnote 323 above), p. 116).

1RWLQJ WKDW WKHVH EHQH¿WV DUH WKH REMHFW RI SURWHFWLRQ RI WKH 6WDWH�
it was held that the State can claim, as a trustee of the community, 
compensation for the diminished economic value of the environment. 
7KH &RXUW DOVR REVHUYHG WKDW WKH ORVV LQYROYHG QRW EHLQJ DVVLJQDEOH
any market value, compensation can only be provided on the basis of 
DQ HTXLWDEOH DSSUDLVDO� 7KH &RXUW� DIWHU UHMHFWLQJ WKH UHSRUW UHFHLYHG
IURP H[SHUWV RQ WKH TXDQWL¿FDWLRQ RI GDPDJHV� ZKLFK DWWHPSWHG WR
TXDQWLI\ WKH GDPDJH RQ WKH EDVLV RI WKH QHNWRQ �¿VK� ZKLFK WKH ELRPDVV
could have produced had it not been polluted, resorted to an equitable 
appraisal and awarded 2,100 million lire. Incidentally, this award fell 
within the limits of liability of the owner, as set by the IOPC Fund, and 
ZDV QRW DSSHDOHG RU FRQWHVWHG� VHH JHQHUDOO\ %LDQFKL� ORF� FLW� (above), 
pp. 113–129, at p. 103. See also M. C. Maffei, “The compensation 
IRU HFRORJLFDO GDPDJH LQ WKH µPatmos’ case”, in F. Francioni and  
7� 6FRYD]]L �HGV��� ,QWHUQDWLRQDO 5HVSRQVLELOLW\ IRU (QYLURQPHQWDO
Harm, London, Graham and Trotman, 1991.

347 See Wetterstein, “A proprietary or possessory interest ... ”, ORF�
FLW� (footnote 323 above), p. 37. On the need to limit the concept of 
³GLUHFWO\ UHODWHG´ ³SXUH HFRQRPLF ORVV´ ZLWK D YLHZ QRW WR RSHQ ÀRRG-
JDWHV RU HQWHU ³GDPDJHV ORWWHU\´ HQFRXUDJLQJ LQGHWHUPLQDWH OLDELOLW\
ZKLFK ZLOO WKHQ EH D GLVLQFHQWLYH WR JHW SURSHU LQVXUDQFH RU HFRQRPLF
SHUVSHFWLYH� VHH /� %HUJNDPS� /LDELOLW\ DQG (QYLURQPHQW� 3ULYDWH DQG
3XEOLF /DZ $VSHFWV RI &LYLO /LDELOLW\ IRU (QYLURQPHQWDO +DUP LQ DQ
,QWHUQDWLRQDO &RQWH[W� 7KH +DJXH� .OXZHU� ����� SS� ���±���� ,W LV
DOVR VXJJHVWHG WKDW VXFK DQ XQOLPLWHG DSSURDFK PD\ OLPLW ³WKH DFFHSW-
DQFH RI WKH GH¿QLWLRQ RI GDPDJH DQG WKXV� LW KDV WR EH VROYHG RQ WKH
QDWLRQDO OHYHO´ �:ROIUXP� /DQJHQIHOG DQG 0LQQHURS� RS� FLW� (foot-
note 330 above) p. 503).

Directive 2004/35/CE of the European Parliament and of the Coun-
FLO FRYHUV HQYLURQPHQWDO GDPDJH LQ DUWLFOH � �VHH IRRWQRWH ��� DERYH��

by the Transboundary Effects of Industrial Accidents on 
7UDQVERXQGDU\ :DWHUV DQG DUWLFOH �� SDUDJUDSK � �G) (iii) 
of the Basel Protocol on Liability and Compensation for 
'DPDJH 5HVXOWLQJ IURP 7UDQVERXQGDU\ 0RYHPHQWV RI
+D]DUGRXV :DVWHV DQG WKHLU 'LVSRVDO FRYHU ORVV RI LQFRPH
GLUHFWO\ GHULYLQJ IURP DQ HFRQRPLF LQWHUHVW LQ DQ\ XVH RI
the environment, incurred as a result of impairment of the 
HQYLURQPHQW� WDNLQJ LQWR DFFRXQW VDYLQJV DQG FRVWV�348 In 
the case of the Protocol on Civil Liability and Compensa-
WLRQ IRU 'DPDJH FDXVHG E\ WKH 7UDQVERXQGDU\ (IIHFWV RI
Industrial Accidents on Transboundary Waters, such inter-
HVW VKRXOG EH D ³OHJDOO\ SURWHFWHG LQWHUHVW´� ([DPSOHV DOVR
exist at the domestic level.349

���� 6XESDUDJUDSK �LLL� UHODWHV WR WKH IRUP WKDW GDPDJH
to the environment would take. This would include “loss 
RU GDPDJH E\ LPSDLUPHQW´� ,PSDLUPHQW LQFOXGHV LQMXU\
WR� PRGL¿FDWLRQ� DOWHUDWLRQ� GHWHULRUDWLRQ� GHVWUXFWLRQ RU
loss. This entails diminution of quality, value or excel-
OHQFH LQ DQ LQMXULRXV IDVKLRQ� &ODLPV FRQFHUQLQJ ORVV RI
LQFRPH GLUHFWO\ GHULYLQJ IURP DQ HFRQRPLF LQWHUHVW LQ DQ\
use of the environment, incurred as a result of impairment 
RI WKH HQYLURQPHQW� PD\ IDOO XQGHU WKLV KHDGLQJ�

���� ,Q RWKHU LQVWDQFHV RI GDPDJH WR WKH HQYLURQPHQW
per se� LW LV QRW HDV\ WR HVWDEOLVK VWDQGLQJ� 6RPH DVSHFWV
RI WKH HQYLURQPHQW GR QRW EHORQJ WR DQ\RQH� DQG DUH JHQ-
erally considered to be common property (UHV FRPPX�
nis omnium) not open to private possession, as opposed 

348 6HH DOVR DUWLFOH �� SDUDJUDSK � �k) of the Vienna Convention on 
FLYLO OLDELOLW\ IRU QXFOHDU GDPDJH DV PRGL¿HG E\ DUWLFOH �� SDUDJUDSK �
of the Protocol to amend the Convention, which states that nuclear 
GDPDJH LQFOXGHV HDFK RI WKH IROORZLQJ GDPDJHV ³WR WKH H[WHQW GHWHU-
PLQHG E\ WKH ODZ RI WKH FRPSHWHQW FRXUW� « �Y� ORVV RI LQFRPH GHULYLQJ
from an economic interest in any use or enjoyment of the environment, 
LQFXUUHG DV D UHVXOW RI D VLJQL¿FDQW LPSDLUPHQW RI WKDW HQYLURQPHQW� DQG
LQVRIDU DV QRW LQFOXGHG LQ VXE�SDUDJUDSK �LL�´� 6HH DOVR WKH &RQYHQWLRQ
RQ 6XSSOHPHQWDU\ &RPSHQVDWLRQ IRU 1XFOHDU 'DPDJH� DUWLFOH � �f ): 
³�Y� ORVV RI LQFRPH GHULYLQJ IURP DQ HFRQRPLF LQWHUHVW LQ DQ\ XVH
RU HQMR\PHQW RI WKH HQYLURQPHQW� LQFXUUHG DV D UHVXOW RI D VLJQL¿FDQW
impairment of that environment, and insofar as not included in sub-
SDUDJUDSK �LL�´� $UWLFOH ,�%�YLL� RI WKH 3URWRFRO WR DPHQG WKH &RQYHQ-
WLRQ RQ 7KLUG 3DUW\ /LDELOLW\ LQ WKH ¿HOG RI 1XFOHDU (QHUJ\ RI �� -XO\
1960, as amended by the Additional Protocol of 28 January 1964 and 
E\ WKH 3URWRFRO RI �� 1RYHPEHU ���� GH¿QHV QXFOHDU GDPDJH DV ³HDFK
RI WKH IROORZLQJ WR WKH H[WHQW GHWHUPLQHG E\ WKH ODZ RI WKH FRPSHWHQW
FRXUW� « �� ORVV RI LQFRPH GHULYLQJ IURP D GLUHFW HFRQRPLF LQWHUHVW
in any use or enjoyment of the environment, incurred as a result of a 
VLJQL¿FDQW LPSDLUPHQW RI WKDW HQYLURQPHQW� DQG LQVRIDU DV QRW LQFOXGHG
LQ VXESDUDJUDSK �´� 6HH DOVR� IRU H[DPSOH� DUWLFOH �� SDUDJUDSK � G of 
WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH UHVXOWLQJ IURP$FWLYLWLHV
'DQJHURXV WR WKH (QYLURQPHQW� WKH &RQYHQWLRQ RQ WKH 7UDQVERXQGDU\
Effects of Industrial Accidents (article 1 (F��� WKH &RQYHQWLRQ RQ WKH
Protection and Use of Transboundary Watercourses and International 
/DNHV �DUWLFOHV �±��� WKH &RQYHQWLRQ RQ WKH 5HJXODWLRQ RI $QWDUFWLF
0LQHUDO 5HVRXUFH$FWLYLWLHV �&5$05$� �DUWLFOH �� SDUDJUDSK � �a), (b) 
and (G��� DQG WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH FDXVHG GXU-
LQJ &DUULDJH RI 'DQJHURXV *RRGV E\ 5RDG� 5DLO DQG ,QODQG 1DYLJDWLRQ
Vessels (CRTD) (article 10 (F)).

349 Subsection 2702 (b) of the United States Oil Pollution Act pro-
YLGHV WKDW DQ\ SHUVRQ PD\ UHFRYHU ³>G@DPDJHV HTXDO WR WKH loss of prof�
LWV RU LPSDLUPHQW RI HDUQLQJ FDSDFLW\
 due to the injury, destruction, 
or loss of … natural resources” (see footnote 341 above). Finland’s 
$FW RQ &RPSHQVDWLRQ IRU (QYLURQPHQWDO 'DPDJH LQFOXGHV SXUH HFR-
QRPLF ORVV� H[FHSW ZKHUH VXFK ORVVHV DUH LQVLJQL¿FDQW� &KDSWHU �� RI
the Swedish Environmental Code also provides for pure economic loss. 
Pure economic loss not caused by criminal behaviour is compensable 
RQO\ WR WKH H[WHQW WKDW LW LV VLJQL¿FDQW� 'HQPDUN¶V $FW RQ &RPSHQVD-
WLRQ IRU (QYLURQPHQWDO 'DPDJH FRYHUV HFRQRPLF ORVV DQG UHDVRQDEOH
costs for preventive measures or for the restoration of the environ-
PHQW� 6HH JHQHUDOO\ :HWWHUVWHLQ� ³(QYLURQPHQWDO GDPDJH LQ WKH OHJDO 
systems … ”, ORF� FLW� �footnote 333 above�� pp. 222–242.



�� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ RQ WKH ZRUN RI LWV ¿IW\�HLJKWK VHVVLRQ

to res nullius� WKDW LV� SURSHUW\ QRW EHORQJLQJ WR DQ\RQH
but open to private possession. A person does not have 
DQ LQGLYLGXDO ULJKW WR VXFK FRPPRQ SURSHUW\ DQG ZRXOG
QRW RUGLQDULO\ KDYH VWDQGLQJ WR SXUVXH D FODLP LQ UHVSHFW
RI GDPDJH WR VXFK SURSHUW\�350 Moreover, it is not always 
HDV\ WR DSSUHFLDWH ZKR PD\ VXIIHU ORVV RI HFRORJLFDO RU
aesthetic values or be injured as a consequence for pur-
SRVHV RI HVWDEOLVKLQJ D FODLP� 6WDWHV LQVWHDG PD\ KROG
such property in trust, and usually public authorities and 
PRUH UHFHQWO\� SXEOLF LQWHUHVW JURXSV� KDYH EHHQ JLYHQ
VWDQGLQJ WR SXUVXH FODLPV�351

(15) It may be noted that the references to “costs of rea-
VRQDEOH PHDVXUHV RI UHLQVWDWHPHQW´ LQ VXESDUDJUDSK �LY�
and reasonable costs of clean-up associated with the “costs 
RI UHDVRQDEOH UHVSRQVH PHDVXUHV´ LQ VXESDUDJUDSK �Y� DUH
UHFHQW FRQFHSWV� 7KHVH HOHPHQWV RI GDPDJH KDYH JDLQHG
UHFRJQLWLRQ EHFDXVH� DV QRWHG E\ RQH FRPPHQWDWRU� ³WKHUH
LV D FOHDU VKLIW WRZDUGV D JUHDWHU IRFXV RQ GDPDJH WR WKH
environment per se� UDWKHU WKDQ SULPDULO\ RQ GDPDJH WR
persons and to property”.352 6XESDUDJUDSK �LY� LQFOXGHV LQ
WKH FRQFHSW RI GDPDJH DQ HOHPHQW RI WKH W\SH RI FRPSHQVD-
tion that is available, namely reasonable costs of measures 
of reinstatement. Recent treaty practice353 and domestic 
law354 KDV WHQGHG WR DFNQRZOHGJH WKH LPSRUWDQFH RI VXFK

350 In %XUJHVV v. 0�9 7DPDQR, the court noted that “[i]t is also 
XQFRQWURYHUWHG WKDW WKH ULJKW WR ¿QLVK RU WR KDUYHVW FODPV « LV QRW WKH
SULYDWH ULJKW RI DQ\ LQGLYLGXDO� EXW LV D SXEOLF ULJKW KHOG E\ WKH 6WDWH µLQ
WUXVW IRU WKH FRPPRQ EHQH¿W RI WKH SHRSOH¶´ �RSLQLRQ RI �� -XO\ �����
United States District Court, Maine, )HGHUDO 6XSSOHPHQW, vol. 370 
(1973), p. 247).

351 Under the United States Comprehensive Environmental 
Response, Compensation and Liability Act of 1980 (CERCLA), United 
States Code Annotated, title 42, chapter 103, sections 9601 et seq.� WKH
Clean Water Act of 1977, LELG�� WLWOH ��� FKDSWHU ��� VHFWLRQ ����� WKH
Oil Pollution Act of 1990 (see footnote 341 above), sections 2701 et 
seq.� WKH 8QLWHG 6WDWHV ³&RQJUHVV HPSRZHUHG JRYHUQPHQW DJHQFLHV
ZLWK PDQDJHPHQW MXULVGLFWLRQ RYHU QDWXUDO UHVRXUFHV WR DFW DV WUXVWHHV
WR DVVHVV DQG UHFRYHU GDPDJHV ��� >W@KH SXEOLF WUXVW LV GH¿QHG EURDGO\
WR HQFRPSDVV µQDWXUDO UHVRXUFHV¶ ��� EHORQJLQJ WR� PDQDJHG E\� KHOG LQ
WUXVW E\� DSSHUWDLQLQJ WR RU RWKHUZLVH FRQWUROOHG E\ )HGHUDO� VWDWH RU
ORFDO JRYHUQPHQWV RU ,QGLDQ WULEHV´�

352 De la Fayette, ORF� FLW� (footnote 345 above), at pp. 166–167.
353 6HH� IRU H[DPSOH� DUWLFOH �� SDUDJUDSK � �k) (iv) of the Vienna 

&RQYHQWLRQ RQ FLYLO OLDELOLW\ IRU QXFOHDU GDPDJH DV PRGL¿HG E\ DUWL�
FOH �� SDUDJUDSK � RI WKH 3URWRFRO WR DPHQG WKH &RQYHQWLRQ� ³WKH FRVWV
of measures of reinstatement of impaired environment, unless such 
LPSDLUPHQW LV LQVLJQL¿FDQW� LI VXFK PHDVXUHV DUH DFWXDOO\ WDNHQ RU WR
EH WDNHQ� DQG LQVRIDU DV QRW LQFOXGHG LQ VXE�SDUDJUDSK �LL�´� DQG DUWL� 
cle I.B.vii of the Protocol to amend the Convention on Third Party Lia-
ELOLW\ LQ WKH ¿HOG RI 1XFOHDU (QHUJ\ RI �� -XO\ ����� DV DPHQGHG E\
the Additional Protocol of 28 January 1964 and by the Protocol of 16 
November 1982: “the costs of measures of reinstatement of impaired 
HQYLURQPHQW� XQOHVV VXFK LPSDLUPHQW LV LQVLJQL¿FDQW� LI VXFK PHDVXUHV
are actually taken or to be taken, and insofar as not included in sub-
SDUDJUDSK �´� $UWLFOH �� SDUDJUDSK � RI WKH ,QWHUQDWLRQDO &RQYHQWLRQ
RQ &LYLO /LDELOLW\ IRU 2LO 3ROOXWLRQ 'DPDJH UHIHUV WR ³LPSDLUPHQW RI
WKH HQYLURQPHQW RWKHU WKDQ ORVV RI SUR¿W IURP VXFK LPSDLUPHQW´� DQG
VSHFL¿HV WKDW FRPSHQVDWLRQ IRU VXFK LPSDLUPHQW ³VKDOO EH OLPLWHG WR
costs of reasonable measures of reinstatement actually undertaken or 
WR EH XQGHUWDNHQ´� 6HH DOVR DUWLFOH �� SDUDJUDSK � �F) (iv) and (G) of the 
%DVHO 3URWRFRO RQ /LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH 5HVXOWLQJ
IURP 7UDQVERXQGDU\ 0RYHPHQWV RI +D]DUGRXV :DVWHV DQG WKHLU 'LV-
SRVDO� DUWLFOHV �� � �F) and 8 of the Convention on Civil Liability for 
'DPDJH UHVXOWLQJ IURP $FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW� DQG
DUWLFOH �� SDUDJUDSK � �G) (iv) and (J) of the Protocol on Civil Liability 
DQG &RPSHQVDWLRQ IRU 'DPDJH FDXVHG E\ WKH 7UDQVERXQGDU\ (IIHFWV RI
Industrial Accidents on Transboundary Waters.

354 German law allows for reimbursement of reasonable costs of 
UHLQVWDWHPHQW DQG UHVWRUDWLRQ RI HQYLURQPHQWDO GDPDJH WKURXJK PDN-
LQJ JRRG WKH ORVV VXIIHUHG E\ LQGLYLGXDOV EXW WKDW PD\ DOVR LQYROYH
UHVWRULQJ WKH HQYLURQPHQW WR LWV status quo. Section 16 of Germany’s 

measures, but has left it to domestic law to indicate who 
may be entitled to take such measures. Such measures 
KDYH EHHQ GHVFULEHG DV DQ\ UHDVRQDEOH PHDVXUHV DLPLQJ
WR DVVHVV� UHLQVWDWH RU UHVWRUH GDPDJHG RU GHVWUR\HG FRP-
ponents of the environment or where this is not possible, 
to introduce, where appropriate, the equivalent of these 
components into the environment.355

(16) The reference to “reasonable” is intended to indi-
cate that the costs of such measures should not be exces-
VLYHO\ GLVSURSRUWLRQDWH WR WKH XVHIXOQHVV UHVXOWLQJ IURP
the measure. In the =RH &RORFRWURQL FDVH, the United 
States First Circuit Court of Appeals stated:

[Recoverable costs are costs] reasonably to be incurred ... to restore 
RU UHKDELOLWDWH WKH HQYLURQPHQW LQ WKH DIIHFWHG DUHD WR LWV SUH�H[LVWLQJ
FRQGLWLRQ� RU DV FORVH WKHUHWR DV LV SRVVLEOH ZLWKRXW JURVVO\ GLVSURSRU-
WLRQDWH H[SHQGLWXUHV� 7KH IRFXV LQ GHWHUPLQLQJ VXFK D UHPHG\ VKRXOG
EH >RQ@ WKH VWHSV D UHDVRQDEOH DQG SUXGHQW VRYHUHLJQ RU DJHQF\ ZRXOG
WDNH WR PLWLJDWH WKH KDUP GRQH E\ WKH SROOXWLRQ� ZLWK DWWHQWLRQ WR VXFK
factors as technical feasibility, harmful side effects, compatibility with 
RU GXSOLFDWLRQ RI VXFK UHJHQHUDWLRQ DV LV QDWXUDOO\ WR EH H[SHFWHG� DQG
the extent to which efforts beyond a certain point would become either 
redundant or disproportionately expensive.356

���� 6XESDUDJUDSK �Y� LQFOXGHV FRVWV RI UHDVRQDEOH
UHVSRQVH PHDVXUHV LQ WKH FRQFHSW RI GDPDJH DV DQ HO-
ement of available compensation. Recent treaty practice 
KDV WHQGHG WR DFNQRZOHGJH WKH LPSRUWDQFH RI VXFK PHDV-
ures, but has left it to domestic law to indicate who may be 
entitled to take such measures.357 Such measures include 

Environmental Liability Act and section 32 of the German Genetic 
(QJLQHHULQJ $FW SURYLGH WKDW LQ WKH HYHQW RI LPSDLUPHQW RI D QDWXUDO
complex, section 251 (2) of the German Civil Code is to be applied 
ZLWK WKH SURYLVR WKDW WKH H[SHQVHV RI UHVWRULQJ WKH status quo shall not 
be deemed unreasonable merely because it exceeds the value of the 
REMHFW FRQFHUQHG� 6HH :ROIUXP� /DQJHQIHOG DQG 0LQQHURS� RS� FLW� 
(footnote 330 above), pp. 223–303 (“Part 5: Environmental liability 
law in Germany (Grote/Renke)”), at p. 278. 

355 It may be noted that in the context of the work of the UNCC, a 
recent decision sanctioned compensation in respect of three projects: 
IRU ORVV RI UDQJHODQG DQG KDELWDWV� -RUGDQ UHFHLYHG ���� PLOOLRQ� IRU
VKRUHOLQH SUHVHUYHV� .XZDLW JRW �� PLOOLRQ� DQG 6DXGL $UDELD ZDV
DZDUGHG ��� PLOOLRQ E\ ZD\ RI UHSODFLQJ HFRORJLFDO VHUYLFHV WKDW ZHUH
irreversibly lost in the wake of the 1991 Gulf War. See the report and 
UHFRPPHQGDWLRQV PDGH E\ WKH 3DQHO RI &RPPLVVLRQHUV FRQFHUQLQJ WKH
¿IWK LQVWDOPHQW RI ³)�´ FODLPV �6�$&������������� WHFKQLFDO DQQH[HV
,±,,,� 6HH DOVR 3� +� 6DQG� ³&RPSHQVDWLRQ IRU HQYLURQPHQWDO GDPDJH
from the 1991 Gulf War”, (QYLURQPHQWDO 3ROLF\ DQG /DZ, vol. 35, 
No. 6 (December 2005), pp. 244–249, at p. 247.

356 &RPPRQZHDOWK RI 3XHUWR 5LFR� et al. v. =RH &RORFRWURQL, et al., 
628 F.2d, p. 652, United States Court of Appeals, First Circuit, 1980, 
FLWHG LQ &� GH OD 5XH� ³(QYLURQPHQWDO GDPDJH DVVHVVPHQW´� LQ 5� 3�
.U|QHU �HG��� 7UDQVQDWLRQDO (QYLURQPHQWDO /LDELOLW\ DQG ,QVXUDQFH, 
London, Graham and Trotman, 1993, p. 72. 

357 6HH� IRU H[DPSOH� DUWLFOH ,� SDUDJUDSK � �k) (vi) of the Vienna 
&RQYHQWLRQ RQ FLYLO OLDELOLW\ IRU QXFOHDU GDPDJH DV PRGL¿HG E\ DUWL-
FOH �� SDUDJUDSK � RI WKH 3URWRFRO WR DPHQG WKH &RQYHQWLRQ� ³WKH
FRVWV RI SUHYHQWLYH PHDVXUHV� DQG IXUWKHU ORVV RU GDPDJH FDXVHG E\
VXFK PHDVXUHV´� WKH &RQYHQWLRQ RQ 6XSSOHPHQWDU\ &RPSHQVDWLRQ IRU
1XFOHDU 'DPDJH� DUWLFOH � �f ) (vi): “the costs of preventive measures, 
DQG IXUWKHU ORVV RU GDPDJH FDXVHG E\ VXFK PHDVXUHV´� DQG WKH 3URWRFRO
WR DPHQG WKH &RQYHQWLRQ RQ 7KLUG 3DUW\ /LDELOLW\ LQ WKH ¿HOG RI 1XFOHDU
(QHUJ\ RI �� -XO\ ����� DV DPHQGHG E\ WKH $GGLWLRQDO 3URWRFRO RI ��
January 1964 and by the Protocol of 16 November 1982, article I.B.vii): 
³WKH FRVWV RI SUHYHQWLYH PHDVXUHV� DQG IXUWKHU ORVV RU GDPDJH FDXVHG E\
VXFK PHDVXUHV� LQ WKH FDVH RI VXESDUDJUDSKV � WR � DERYH� WR WKH H[WHQW
WKDW WKH ORVV RU GDPDJH DULVHV RXW RI RU UHVXOWV IURP LRQLVLQJ UDGLDWLRQ
emitted by any source of radiation inside a nuclear installation, or emit-
ted from nuclear fuel or radioactive products or waste”. Article 1, para-
JUDSK � RI WKH ���� 3URWRFRO WR DPHQG WKH ,QWHUQDWLRQDO &RQYHQWLRQ RQ
&LYLO /LDELOLW\ IRU 2LO 3ROOXWLRQ 'DPDJH UHIHUV WR FRVWV RI SUHYHQWLYH
PHDVXUHV DQG IXUWKHU ORVV RU GDPDJH FDXVHG E\ SUHYHQWLYH PHDVXUHV�



,QWHUQDWLRQDO OLDELOLW\ IRU LQMXULRXV FRQVHTXHQFHV DULVLQJ RXW RI DFWV QRW SURKLELWHG E\ LQWHUQDWLRQDO ODZ ��

DQ\ UHDVRQDEOH PHDVXUHV WDNHQ E\ DQ\ SHUVRQ LQFOXGLQJ
SXEOLF DXWKRULWLHV� IROORZLQJ WKH RFFXUUHQFH RI WKH WUDQV-
ERXQGDU\ GDPDJH� WR SUHYHQW� PLQLPL]H RU PLWLJDWH SRVVL-
EOH ORVV RU GDPDJH RU WR DUUDQJH IRU HQYLURQPHQWDO FOHDQ�
up. The response measures must be reasonable.

���� 5HFHQW WUHQGV DUH DOVR HQFRXUDJLQJ LQ DOORZLQJ
compensation for loss of “non-use value” of the envi-
ronment. There is some support for this claim from the 
Commission itself when it adopted its draft articles on 
6WDWH UHVSRQVLELOLW\ IRU LQWHUQDWLRQDOO\ ZURQJIXO DFWV�
HYHQ WKRXJK LW LV DGPLWWHG WKDW VXFK GDPDJH LV GLI¿FXOW
to quantify.358 The recent decisions of the United Nations 
&RPSHQVDWLRQ &RPPLVVLRQ �81&&� LQ RSWLQJ IRU D EURDG
LQWHUSUHWDWLRQ RI WKH WHUP ³HQYLURQPHQWDO GDPDJH´ LV D
pointer of developments to come. In the case of the “F4” 
FDWHJRU\ RI HQYLURQPHQWDO DQG SXEOLF KHDOWK FODLPV� WKH
F4 Panel of the UNCC allowed claims for compensation 
IRU GDPDJH WR QDWXUDO UHVRXUFHV ZLWKRXW FRPPHUFLDO YDOXH
�VR�FDOOHG ³SXUH´ HQYLURQPHQWDO GDPDJH� DQG DOVR FODLPV
where there was only a temporary loss of resource use 
GXULQJ WKH SHULRG SULRU WR IXOO UHVWRUDWLRQ�359

���� 3DUDJUDSK �b) GH¿QHV ³HQYLURQPHQW´� (QYLURQPHQW
FRXOG EH GH¿QHG LQ GLIIHUHQW ZD\V IRU GLIIHUHQW SXUSRVHV
and it is appropriate to bear in mind that there is no uni-
YHUVDOO\ DFFHSWHG GH¿QLWLRQ� ,W LV FRQVLGHUHG XVHIXO� KRZ-
HYHU� WR RIIHU D ZRUNLQJ GH¿QLWLRQ IRU WKH SXUSRVHV RI WKH
present draft principles. It helps to put into perspective the 
scope of the remedial action required in respect of envi-
URQPHQWDO GDPDJH�360

���� ³(QYLURQPHQW´ FRXOG EH GH¿QHG LQ D UHVWULFWHG
ZD\� OLPLWLQJ LW H[FOXVLYHO\ WR QDWXUDO UHVRXUFHV� VXFK DV

6HH DOVR DUWLFOH �� SDUDJUDSK � �F) (v) and (G) of the Basel Protocol on 
/LDELOLW\ DQG &RPSHQVDWLRQ IRU 'DPDJH 5HVXOWLQJ IURP7UDQVERXQGDU\
0RYHPHQWV RI +D]DUGRXV :DVWHV DQG WKHLU 'LVSRVDO� DUWLFOH �� SDUD-
JUDSKV � �G� DQG � RI WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH
UHVXOWLQJ IURP $FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW� DQG DUWLFOH ��
SDUDJUDSK � �G) (v) and (h) of the Protocol on Civil Liability and Com-
SHQVDWLRQ IRU 'DPDJH FDXVHG E\ WKH 7UDQVERXQGDU\ (IIHFWV RI ,QGXV-
trial Accidents on Transboundary Waters. Article 2 (f ) of Annex VI to 
the Protocol on Environmental Protection to the Antarctic Treaty on 
/LDELOLW\ $ULVLQJ )URP (QYLURQPHQWDO (PHUJHQFLHV GH¿QHV UHVSRQVH
action as “reasonable measures taken after an environmental emer-
JHQF\ KDV RFFXUUHG WR DYRLG� PLQLPLVH RU FRQWDLQ WKH LPSDFW RI WKDW
HQYLURQPHQWDO HPHUJHQF\� ZKLFK WR WKDW HQG PD\ LQFOXGH FOHDQ�XS LQ
DSSURSULDWH FLUFXPVWDQFHV� DQG LQFOXGHV GHWHUPLQLQJ WKH H[WHQW RI WKDW
HPHUJHQF\ DQG LWV LPSDFW´�

358 ³>(@QYLURQPHQWDO GDPDJH ZLOO RIWHQ H[WHQG EH\RQG WKDW ZKLFK
FDQ EH UHDGLO\ TXDQWL¿HG LQ WHUPV RI FOHDQ�XS FRVWV DQG SURSHUW\ GHYDOXD� 
WLRQ� 'DPDJH WR VXFK HQYLURQPHQWDO YDOXHV �ELRGLYHUVLW\� DPHQLW\�
etc.—sometimes referred to as ‘non-use values’) is, as a matter of prin-
FLSOH� QR OHVV UHDO DQG FRPSHQVDEOH WKDQ GDPDJH WR SURSHUW\� WKRXJK LW
PD\ EH GLI¿FXOW WR TXDQWLI\´ �<HDUERRN « ����, vol. II (Part Two) and 
FRUULJHQGXP� S� ��� �SDUD� ���� RI WKH FRPPHQWDU\ WR DUWLFOH �����

359 See the report and recommendations made by the Panel of Com-
PLVVLRQHUV FRQFHUQLQJ WKH ¿IWK LQVWDOPHQW RI ³)�´ FODLPV �IRRWQRWH ���
DERYH�� 6HH DOVR 6DQG� ³&RPSHQVDWLRQ IRU HQYLURQPHQWDO GDPDJH «´�
ORF� FLW� (LELG��� S� ���� (ODERUDWHG LQ ¿YH LQVWDOPHQW UHSRUWV� WKH DZDUGV
UHFRPPHQGHG E\ WKH )� 3DQHO DQG DSSURYHG ZLWKRXW FKDQJH E\ WKH
*RYHUQLQJ &RXQFLO DPRXQW WR ����� ELOOLRQ� ³WKH ODUJHVW « LQ WKH KLV-
tory of international environmental law” (Sand, “Compensation for 
HQYLURQPHQWDO GDPDJH«´� ORF� FLW� (LELG�), p. 245). See also the *XLGH�
OLQHV IRU WKH )ROORZ�XS 3URJUDPPH IRU (QYLURQPHQWDO $ZDUGV of the 
UNCC (LELG�), pp. 276–281.

360 See the Communication from the Commission to the Council and 
Parliament and the Economic and Social Committee: Green Paper on 
UHPHG\LQJ HQYLURQPHQWDO GDPDJH� &20 ���� �� ¿QDO� RI �� 0D\ �����
p. 10.

DLU� VRLO� ZDWHU� IDXQD DQG ÀRUD� DQG WKHLU LQWHUDFWLRQ� $
EURDGHU GH¿QLWLRQ FRXOG HPEUDFH HQYLURQPHQWDO YDOXHV
DOVR� 7KH &RPPLVVLRQ KDV RSWHG WR LQFOXGH LQ WKH GH¿QL-
WLRQ WKH ODWWHU� DOVR HQFRPSDVVLQJ QRQ�VHUYLFH YDOXHV VXFK
as aesthetic aspects of the landscape.361 This includes the 
enjoyment of nature because of its natural beauty and its 
recreational attributes and opportunities associated with 
LW� 7KLV EURDGHU DSSURDFK LV MXVWL¿HG E\ WKH JHQHUDO DQG
residual character of the present draft principles.362

���� 0RUHRYHU� WKH &RPPLVVLRQ LQ WDNLQJ VXFK D KROLV-
tic approach is, in the words of the ICJ in the *DEþtNRYR±
1DJ\PDURV 3URMHFW case:

PLQGIXO WKDW� LQ WKH ¿HOG RI HQYLURQPHQWDO SURWHFWLRQ� YLJLODQFH DQG
prevention are required on account of the often irreversible character of 
GDPDJH WR WKH HQYLURQPHQW DQG RI WKH OLPLWDWLRQV LQKHUHQW LQ WKH YHU\
PHFKDQLVP RI UHSDUDWLRQ RI WKLV W\SH RI GDPDJH�363

���� )XUWKHUPRUH� D EURDGHU GH¿QLWLRQ ZRXOG DWWHQXDWH
any limitation imposed by the remedial responses accept-
DEOH LQ WKH YDULRXV OLDELOLW\ UHJLPHV DQG DV UHÀHFWHG LQ FRP-
PHQWDU\ LQ UHVSHFW RI VXESDUDJUDSKV �LY� DQG �Y� DERYH�

���� 7KXV� WKH UHIHUHQFH LQ SDUDJUDSK �b) to “natural 
resources … and the interaction” of its factors embraces 
the idea of a restricted concept of environment within a 
protected ecosystem,364 while the reference to “the char-
acteristic aspects of the landscape” denotes an acknowl-
HGJHPHQW RI D EURDGHU FRQFHSW RI HQYLURQPHQW�365 The 

361 )RU D SKLORVRSKLFDO DQDO\VLV XQGHUSLQQLQJ D UHJLPH IRU GDP-
DJH WR ELRGLYHUVLW\� VHH 0� %RZPDQ� ³%LRGLYHUVLW\� LQWULQVLF YDOXH DQG
WKH GH¿QLWLRQ DQG YDOXDWLRQ RI HQYLURQPHQWDO KDUP´� LQ %RZPDQ DQG
Boyle (eds.), RS� FLW� (footnote 333 above), pp. 41–61. Article 2 of the 
Convention for the protection of the world cultural and natural herit-
DJH GH¿QHV ³QDWXUDO KHULWDJH´ DV ³QDWXUDO IHDWXUHV FRQVLVWLQJ RI SK\VL-
FDO DQG ELRORJLFDO IRUPDWLRQV RU JURXSV RI VXFK IRUPDWLRQV� ZKLFK DUH
RI RXWVWDQGLQJ XQLYHUVDO YDOXH IURP WKH DHVWKHWLF RU VFLHQWL¿F SRLQW RI
YLHZ� JHRORJLFDO DQG SK\VLRJUDSKLFDO IRUPDWLRQV DQG SUHFLVHO\ GHOLQH-
ated areas which constitute the habitat of threatened species of animals 
DQG SODQWV RI RXWVWDQGLQJ XQLYHUVDO YDOXH IURP WKH SRLQW RI YLHZ RI 
VFLHQFH RU FRQVHUYDWLRQ� QDWXUDO VLWHV RU SUHFLVHO\ GHOLQHDWHG QDWXUDO
DUHDV RI RXWVWDQGLQJ XQLYHUVDO YDOXH IURP WKH SRLQW RI YLHZ RI VFLHQFH�
conservation or natural beauty”.

362 )RU D FRQFLVH GLVFXVVLRQ RI WKH GLIIHULQJ DSSURDFKHV RQ WKH GH¿-
QLWLRQ RI HQYLURQPHQWDO GDPDJH� VHH 3K� 6DQGV� 3ULQFLSOHV RI ,QWHUQD�
WLRQDO (QYLURQPHQWDO /DZ� �QG HG�� &DPEULGJH 8QLYHUVLW\ 3UHVV� �����
pp. 876–878.

363 *DEþtNRYR±1DJ\PDURV 3URMHFW �+XQJDU\�6ORYDNLD�� -XGJPHQW�
,�&�-� 5HSRUWV ����, p. 7, at p. 78, para. 140. The Court in this connec-
WLRQ DOVR DOOXGHG WR WKH QHHG WR NHHS LQ YLHZ WKH LQWHU�JHQHUDWLRQDO DQG
LQWUD�JHQHUDWLRQDO LQWHUHVWV DQG WKH FRQWHPSRUDU\ GHPDQG WR SURPRWH
the concept of sustainable development.

364 8QGHU DUWLFOH � RI WKH &RQYHQWLRQ RQ %LRORJLFDO 'LYHUVLW\� 
“ ‘[e]cosystem’ means a dynamic complex of plant, animal and micro-
RUJDQLVP FRPPXQLWLHV DQG WKHLU QRQ�OLYLQJ HQYLURQPHQW LQWHUDFWLQJ DV
D IXQFWLRQDO XQLW´� 8QGHU DUWLFOH �� SDUDJUDSK �� RI WKH &RQYHQWLRQ RQ
WKH 5HJXODWLRQ RI $QWDUFWLF 0LQHUDO 5HVRXUFH $FWLYLWLHV �&5$05$��

³ µ>G@DPDJH WR WKH$QWDUFWLF HQYLURQPHQW RU GHSHQGHQW RU DVVRFLDWHG
HFRV\VWHPV¶ PHDQV DQ\ LPSDFW RQ WKH OLYLQJ RU QRQ�OLYLQJ FRPSR-
QHQWV RI WKDW HQYLURQPHQW RU WKRVH HFRV\VWHPV� LQFOXGLQJ KDUP WR
DWPRVSKHULF� PDULQH RU WHUUHVWULDO OLIH� EH\RQG WKDW ZKLFK LV QHJOLJL-
EOH RU ZKLFK KDV EHHQ DVVHVVHG DQG MXGJHG WR EH DFFHSWDEOH SXUVXDQW
to this Convention”.
365 $UWLFOH �� SDUDJUDSK �� RI WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU

'DPDJH UHVXOWLQJ IURP $FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW FRQ-
tains a non-exhaustive list of components of the environment which 
includes: “natural resources both abiotic and biotic, such as air, water, 
VRLO� IDXQD DQG ÀRUD DQG WKH LQWHUDFWLRQ EHWZHHQ WKH VDPH IDFWRUV� SURS-
HUW\ ZKLFK IRUPV SDUW RI WKH FXOWXUDO KHULWDJH� DQG WKH FKDUDFWHULVWLF

(&RQWLQXHG RQ QH[W SDJH�)



�� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ RQ WKH ZRUN RI LWV ¿IW\�HLJKWK VHVVLRQ

GH¿QLWLRQ RI ³QDWXUDO UHVRXUFHV´ FRYHUV OLYLQJ DQG QRQ�
OLYLQJ QDWXUDO UHVRXUFHV� LQFOXGLQJ WKHLU HFRV\VWHPV�

���� 3DUDJUDSK �F� GH¿QHV ³KD]DUGRXV DFWLYLW\´ E\ UHI-
HUHQFH WR DQ\ DFWLYLW\ ZKLFK KDV D ULVN RI FDXVLQJ WUDQV-
boundary harm. It is understood that such risk of harm 
VKRXOG EH WKURXJK LWV SK\VLFDO FRQVHTXHQFHV� WKHUHE\
H[FOXGLQJ VXFK LPSDFWV DV PD\ EH FDXVHG E\ WUDGH� PRQ-
HWDU\� VRFLR�HFRQRPLF RU ¿VFDO SROLFLHV� 7KH FRPPHQWDU\
FRQFHUQLQJ WKH VFRSH RI DSSOLFDWLRQ RI WKHVH GUDIW SULQFL-
SOHV DERYH KDV H[SODLQHG WKH PHDQLQJ DQG VLJQL¿FDQFH RI
the terms involved.

���� 3DUDJUDSK �G) GH¿QHV WKH 6WDWH RI RULJLQ� 7KLV
means the State in the territory or otherwise under juris-
GLFWLRQ RU FRQWURO RI ZKLFK WKH KD]DUGRXV DFWLYLW\ LV FDU-
ried out. The term “territory”, “jurisdiction”, or “control” 
is understood in the same way as in the draft articles on 
prevention.366 Other terms are also used for the purpose 
RI WKH SUHVHQW SULQFLSOHV� 7KH\ LQFOXGH� DV GH¿QHG XQGHU
the draft articles on prevention, the “State likely to be 
affected” (a State on whose territory or in other places 
XQGHU ZKRVH MXULVGLFWLRQ RU FRQWURO WKHUH LV WKH ULVN RI VLJ-
QL¿FDQW WUDQVERXQGDU\ KDUP� DQG WKHUH PD\ EH PRUH WKDQ
RQH VXFK 6WDWH OLNHO\ WR EH DIIHFWHG LQ UHODWLRQ WR DQ\ JLYHQ
VLWXDWLRQ RI WUDQVERXQGDU\ GDPDJH� 7KH GUDIW SULQFLSOHV
DOVR XVH WKH WHUP ³6WDWHV FRQFHUQHG´ �WKH 6WDWH RI RULJLQ�
any State affected and any State likely to be affected). 
³6WDWH DIIHFWHG´ LV QRW GH¿QHG E\ WKH GUDIW DUWLFOHV RQ SUH-
vention. For the purposes of the present draft principles it 
would be the States in whose territory, or in places under 
MXULVGLFWLRQ RU FRQWURO RI ZKLFK� GDPDJH RFFXUV DV D UHVXOW
RI DQ LQFLGHQW FRQFHUQLQJ D KD]DUGRXV DFWLYLW\ LQ WKH 6WDWH
RI RULJLQ� 0RUH WKDQ RQH 6WDWH PD\ EH VR DIIHFWHG� 7KHVH
WHUPV KDYH QRW EHHQ GH¿QHG LQ WKH ³8VH RI WHUPV´ IRU UHD-
sons of balance and economy.

���� 3DUDJUDSK �e� GH¿QHV ³WUDQVERXQGDU\ GDPDJH´�
,W UHIHUV WR GDPDJH RFFXUULQJ LQ RQH 6WDWH EHFDXVH RI DQ
DFFLGHQW RU LQFLGHQW LQYROYLQJ D KD]DUGRXV DFWLYLW\ ZLWK
effect in another State. This concept is based on the well-
accepted notions of territory, jurisdiction or control by a 
6WDWH� ,Q WKDW VHQVH� LW UHIHUV WR GDPDJH FDXVHG LQ WKH WHU-
ritory or in other places outside the territory but under the 
jurisdiction or control of a State other than the State in the 
territory or otherwise under the jurisdiction or control of 
ZKLFK WKH KD]DUGRXV DFWLYLWLHV DUH FDUULHG RXW� ,W GRHV QRW
matter whether or not the States in question share a com-
PRQ ERUGHU� 7KLV GH¿QLWLRQ LQFOXGHV� IRU H[DPSOH� DFWLY-
ities conducted under the jurisdiction or control of a State 
VXFK DV RQ LWV VKLSV RU SODWIRUPV RQ WKH KLJK VHDV� ZLWK
effects on the territory of another State or in places under 

DVSHFWV RI WKH ODQGVFDSH´� DUWLFOH � �F) of the Convention on the Trans-
boundary Effects of Industrial Accidents refers to the adverse conse-
TXHQFHV RI LQGXVWULDO DFFLGHQWV RQ ³�L� >K@XPDQ EHLQJV� ÀRUD DQG IDXQD�
�LL� >V@RLO� ZDWHU� DLU DQG ODQGVFDSH� �LLL� >W@KH LQWHUDFWLRQ EHWZHHQ WKH
IDFWRUV LQ �L� DQG �LL�� �LY� >P@DWHULDO DVVHWV DQG FXOWXUDO KHULWDJH� LQFOXG-
LQJ KLVWRULFDO PRQXPHQWV´� DUWLFOH �� SDUDJUDSK � RI WKH &RQYHQWLRQ
on the Protection and Use of Transboundary Watercourses and Inter-
national Lakes says that “effects on the environment include effects on 
KXPDQ KHDOWK DQG VDIHW\� ÀRUD� IDXQD� VRLO� DLU� ZDWHU� FOLPDWH� ODQGVFDSH
and historical monuments or other physical structures or the interaction 
DPRQJ WKHVH IDFWRUV� WKH\ DOVR LQFOXGH HIIHFWV RQ WKH FXOWXUDO KHULWDJH RU
VRFLR�HFRQRPLF FRQGLWLRQV UHVXOWLQJ IURP DOWHUDWLRQV WR WKRVH IDFWRUV´�

366 <HDUERRN « ����� YRO� ,, �3DUW 7ZR� DQG FRUULJHQGXP� SS� ���±
151 (paras. (7)–(10) of the commentary to draft article 1).

LWV MXULVGLFWLRQ RU FRQWURO� +RZHYHU� LW JRHV ZLWKRXW VWDW-
LQJ WKDW VRPH RWKHU SRVVLELOLWLHV FRXOG DOVR EH LQYROYHG�
which may not be readily contemplated.

���� 7KH GH¿QLWLRQ LV LQWHQGHG WR FOHDUO\ LGHQWLI\ DQG
GLVWLQJXLVK D 6WDWH XQGHU ZKRVH MXULVGLFWLRQ RU FRQWURO DQ
activity covered by these principles is conducted, from a 
State which has suffered the injurious impact.

���� $V LV RIWHQ WKH FDVH ZLWK LQFLGHQWV IDOOLQJ ZLWKLQ
the scope of the present draft principles, there may be vic-
WLPV ERWK ZLWKLQ WKH 6WDWH RI RULJLQ DQG ZLWKLQ WKH RWKHU
6WDWHV ZKHUH GDPDJH LV VXIIHUHG� ,Q WKH GLVEXUVHPHQW RI
compensation, particularly in terms of the funds expected 
WR EH PDGH DYDLODEOH WR YLFWLPV DV HQYLVDJHG LQ GUDIW SULQ-
ciple 4 below, some funds may also be made available for 
GDPDJH VXIIHUHG LQ WKH 6WDWH RI RULJLQ� $UWLFOH ;, RI WKH
Convention on Supplementary Compensation for Nuclear 
'DPDJH HQYLVDJHV VXFK D V\VWHP�

���� 3DUDJUDSK �f � GH¿QHV ³YLFWLP´� 7KH GH¿QLWLRQ
LQFOXGHV QDWXUDO DQG OHJDO SHUVRQV� DQG LQFOXGHV WKH 6WDWH
as custodian of public property.367 7KLV GH¿QLWLRQ LV OLQNHG
WR DQG PD\ EH GHGXFHG IURP WKH GH¿QLWLRQ RI GDPDJH LQ
SDUDJUDSK �a� ZKLFK LQFOXGHV GDPDJH WR SHUVRQV� SURS-
erty or the environment.368 A person who suffers personal 
LQMXU\ RU GDPDJH RU ORVV RI SURSHUW\ ZRXOG EH D YLFWLP
IRU WKH SXUSRVHV RI WKH GUDIW SULQFLSOHV� $ JURXS RI SHU-
sons or a municipality (“FRPPXQH”) could also be a vic-
tim. In the 3HRSOH RI (QHZHWHN case, the Marshall Islands 
Nuclear Claims Tribunal, established under the 1987 
Marshall Islands Nuclear Claims Tribunal Act, consid-
ered questions of compensation in respect of the people of 
Enewetek for past and future loss of use of the Enewetak 
$WROO� IRU UHVWRUDWLRQ RI (QHZHWDN WR D VDIH DQG SURGXF-
WLYH VWDWH� DQG IRU WKH KDUGVKLSV VXIIHUHG E\ WKH SHRSOH
of Enewetak as a result of their relocation attendant to 
their loss of use occasioned by the nuclear tests conducted 
on the atoll.369 In the $PRFR &DGL] OLWLJDWLRQ� IROORZLQJ
WKH $PRFR &DGL] VXSHUWDQNHU GLVDVWHU RII %ULWWDQ\� WKH
French administrative GpSDUWHPHQWV of Côtes du Nord and 
)LQLVWqUH DQG QXPHURXV ³FRPPXQHV”, and various French 
individuals, businesses and associations sued the owner 
RI WKH$PRFR &DGL]� DQG LWV SDUHQW FRPSDQ\ LQ WKH 8QLWHG
States. The claims involved lost business. The French 

367 On the contribution of Edith Brown Weiss to the development of 
WKH FRQFHSW RI ³VWHZDUGVKLS´ RU ³WUXVWHHVKLS´ DV VWULNLQJ ³D GHHS FKRUG
with Islamic, Judeo-Christian, African, and other traditions”, and for the 
view that “[s]ome forms of public trusteeships are incorporated in most 
OHJDO V\VWHPV´ LQFOXGLQJ WKH 8QLWHG .LQJGRP DQG ,QGLD� VHH 5� 0XVK-
kat, ,QWHUQDWLRQDO (QYLURQPHQWDO /DZ DQG $VLDQ 9DOXHV� /HJDO 1RUPV
DQG &XOWXUDO ,QÀXHQFHV, Vancouver, UBC Press, 2004, p. 18. See also 
-� 5D]]DTXH� 3XEOLF ,QWHUHVW (QYLURQPHQWDO /LWLJDWLRQ LQ ,QGLD�3DNLVWDQ
DQG %DQJODGHVK� 7KH +DJXH� .OXZHU /DZ ,QWHUQDWLRQDO� ����� S� ����
IRU WKH UROH RI SXEOLF WUXVW GRFWULQH LQ %DQJODGHVK� ,QGLD DQG 3DNLVWDQ�

368 In respect of international criminal law, see the Declaration of 
Basic Principles of Justice for Victims of Crime and Abuse of Power, 
General Assembly resolution 40/34 of 29 November 1985. See also the 
Rome Statute of the International Criminal Court (article 79).

369 ,Q WKH 0DWWHU RI WKH 3HRSOH RI (QHZHWDN, ILM, vol. 39, No. 5 
(September 2000), pp. 1214 et seq. In December 1947, the population 
RI (QHZHWDN ZDV PRYHG IURP (QHZHWDN $WROO WR 8MHODQJ $WROO� $W
WKH WLPH RI WKH PRYH� WKH DFUHDJH RI WKH (QHZHWHN $WROO ZDV ��������
acres. Upon their return on 1 October 1980, 43 tests of atomic devices 
had been conducted, at which time 815.33 acres were returned for use, 
another 949.8 acres were not available for use and an additional 154.36 
DFUHV KDG EHHQ YDSRUL]HG �LELG�, p. 1214).

()RRWQRWH ��� FRQWLQXHG�)
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Government itself laid claims for recovery of pollution 
GDPDJHV DQG FOHDQ�XS FRVWV�370

���� 7KH GH¿QLWLRQ RI ³YLFWLP´ LV WKXV OLQNHG WR WKH
TXHVWLRQ RI VWDQGLQJ� 6RPH OLDELOLW\ UHJLPHV� VXFK DV
WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH UHVXOWLQJ
IURP $FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW DQG WKH
Directive 2004/35/CE of the European Parliament and 
RI WKH &RXQFLO RQ HQYLURQPHQWDO OLDELOLW\ ZLWK UHJDUG WR
WKH SUHYHQWLRQ DQG UHPHG\LQJ RI HQYLURQPHQWDO GDPDJH�
SURYLGH VWDQGLQJ IRU 1*2V�371 The 1998 Convention on 
Access to Information, Public Participation in Decision-
PDNLQJ DQG $FFHVV WR -XVWLFH LQ (QYLURQPHQWDO 0DWWHUV
DOVR JLYHV VWDQGLQJ WR 1*2V WR DFW RQ EHKDOI RI SXEOLF
environmental interests. Victims may also be those des-
LJQDWHG XQGHU QDWLRQDO ODZV WR DFW DV SXEOLF WUXVWHHV WR
VDIHJXDUG WKRVH UHVRXUFHV DQG KHQFH PD\ KDYH WKH OHJDO
VWDQGLQJ WR VXH� 7KH FRQFHSW RI ³SXEOLF WUXVW´ LQ PDQ\
MXULVGLFWLRQV SURYLGHV SURSHU VWDQGLQJ WR GLIIHUHQW GHVLJ-
nated persons to lay claims for restoration and clean-up 
LQ FDVH RI DQ\ WUDQVERXQGDU\ GDPDJH�372 For example, 
XQGHU WKH 8QLWHG 6WDWHV 2LO 3ROOXWLRQ $FW� VXFK D ULJKW LV
JLYHQ WR WKH 8QLWHG 6WDWHV *RYHUQPHQW� D VWDWH� DQ ,QGLDQ
WULEH DQG D IRUHLJQ *RYHUQPHQW� 8QGHU WKH 8QLWHG 6WDWHV
Comprehensive Environmental Response, Compensa-
tion and Liability Act of 1980 (CERCLA), as amended 
in 1986 by the Superfund Amendments and Reauthori-
]DWLRQ $FW� ORFXV VWDQGL KDV EHHQ JLYHQ RQO\ WR WKH IHG-
HUDO *RYHUQPHQW� DXWKRUL]HG UHSUHVHQWDWLYHV RI VWDWHV� DV
WUXVWHHV RI QDWXUDO UHVRXUFHV� RU E\ GHVLJQDWHG WUXVWHHV RI
Indian tribes. In some other jurisdictions, public author-
LWLHV KDYH EHHQ JLYHQ D VLPLODU ULJKW RI UHFRXUVH� 7KXV�
1RUZHJLDQ ODZ SURYLGHV VWDQGLQJ WR SULYDWH RUJDQL]DWLRQV
and societies to claim restoration costs. In France, some 
HQYLURQPHQWDO DVVRFLDWLRQV KDYH EHHQ JLYHQ WKH ULJKW WR
FODLP FRPSHQVDWLRQ LQ FULPLQDO FDVHV LQYROYLQJ YLRODWLRQ
of certain environmental statutes. The Supreme Court of 
,QGLD KDV HQWHUWDLQHG SHWLWLRQV IURP LQGLYLGXDOV RU JURXSV
of individuals under its well-developed public interest 
OLWLJDWLRQ FDVHV RU FODVV DFWLRQ VXLWV WR SURWHFW WKH HQYL-
URQPHQW IURP GDPDJH DQG KDV DZDUGHG FRPSHQVDWLRQ WR
victims of industrial and chemical pollution.373

370 See ,Q WKH 0DWWHU RI� 2LO 6SLOO E\ WKH $PRFR &DGL] RII WKH FRDVW
RI )UDQFH RQ 0DUFK ��� ����, United States Court of Appeals for the 
Seventh Circuit, 954 F.2d 1279. See also M. C. Maffei, ORF� FLW� (foot-
note 346 above), p. 381.

371 6HH DUWLFOH �� RI WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH
UHVXOWLQJ IURP $FWLYLWLHV 'DQJHURXV WR WKH (QYLURQPHQW DQG DUWLFOH ��
of Directive 2004/35/CE of the European Parliament and of the Council 
RQ HQYLURQPHQWDO OLDELOLW\ ZLWK UHJDUG WR WKH SUHYHQWLRQ DQG UHPHG\LQJ
RI HQYLURQPHQWDO GDPDJH �IRRWQRWH ��� DERYH��

372 P. Wetterstein, “A proprietary or possessory interest ...”, ORF� FLW� 
(footnote 323 above), pp. 50–51.

373 See Law Commission of India, 2QH +XQGUHG (LJKW\ 6L[WK 5HSRUW
RQ 3URSRVDO WR &RQVWLWXWH (QYLURQPHQWDO &RXUWV, September 2003, 
S� �� �DYDLODEOH DW KWWS���ODZFRPPLVVLRQR¿QGLD�QLF�LQ�UHSRUWV�KWP��
Articles 32 and 226 of the Indian Constitution provide for writ jurisdic-
WLRQ RI WKH 6XSUHPH &RXUW DQG WKH +LJK &RXUWV RI ,QGLD LQ WKLV UHJDUG�
The Courts have also used article 21 of the Indian Constitution and 
H[SDQGHG WKH PHDQLQJ RI ³OLIH´ WR LQFOXGH WKH ³ULJKW WR D KHDOWK\ HQYL-
URQPHQW´� 6HH DOVR 5D]]DTXH� RS� FLW� (footnote 367 above), pp. 314–
���� ��� DQG ���� ZKHUH WKH DXWKRU UHIHUV WR DUJXPHQWV WKDW WKH OLEHUDO
VWDQGLQJ SURYLGHG EHIRUH WKH FRXUWV RI %DQJODGHVK� ,QGLD DQG 3DNLVWDQ
WR EULQJ HQYLURQPHQWDO FDXVHV RI DFWLRQ KDYH OHG WR WKH LPPRELOLW\ DQG
LQHI¿FLHQF\ LQ DGPLQLVWUDWLRQ DV ZHOO DV WKH FORJJLQJ RI FDVHV EHIRUH
the courts. This contribution is noteworthy for the overall assessment 
RI SURJUHVV PDGH DQG UHIRUPV QHHGHG LQ WKH VXEFRQWLQHQW WR SURPRWH
protection of the environment.

���� 3DUDJUDSK �J� GH¿QHV ³RSHUDWRU´� 7KHUH LV QR
JHQHUDO GH¿QLWLRQ RI ³RSHUDWRU´ XQGHU LQWHUQDWLRQDO ODZ�
DOWKRXJK WKH WHUP LV HPSOR\HG LQ GRPHVWLF ODZ374 and in 
WUHDW\ SUDFWLFH� ,Q WKH ODWWHU� WKH QXFOHDU GDPDJH UHJLPHV
impose liability on the operator.375 7KH GH¿QLWLRQ RI ³RS-
HUDWRU´ ZRXOG YDU\� KRZHYHU� GHSHQGLQJ XSRQ WKH QDWXUH
RI WKH DFWLYLW\� 7KH FKDQQHOOLQJ RI OLDELOLW\ RQWR RQH VLQJOH
entity, whether owner or operator, is the hallmark of strict 
OLDELOLW\ UHJLPHV� 7KXV� VRPH SHUVRQ RWKHU WKDQ WKH RS-
HUDWRU PD\ EH VSHFL¿FDOO\ LGHQWL¿HG DV OLDEOH GHSHQGLQJ
RQ WKH LQWHUHVWV LQYROYHG LQ UHVSHFW RI D SDUWLFXODU KD]DUG-
ous activity. For example, at the 1969 Conference lead-
LQJ WR WKH DGRSWLRQ RI WKH ���� ,QWHUQDWLRQDO &RQYHQWLRQ
RQ &LYLO /LDELOLW\ IRU 3ROOXWLRQ 'DPDJH� WKH SRVVLELOLW\
H[LVWHG RI LPSRVLQJ OLDELOLW\ RQ WKH VKLSRZQHU RU WKH FDUJR
owner or both.376 8QGHU DQ DJUHHG FRPSURPLVH� WKH VKLS-
owner was made strictly liable.377

���� 7KH GUDIW SULQFLSOHV HQYLVDJH WKH GH¿QLWLRQ RI
“operator” in functional terms and it is based on a fac-
tual determination as to who has use, control and direc-
WLRQ RI WKH REMHFW DW WKH UHOHYDQW WLPH� 6XFK D GH¿QLWLRQ

374 For domestic law, see, for example, the 1990 Oil Pollution Act 
�IRRWQRWH ��� DERYH�� LQ ZKLFK WKH IROORZLQJ LQGLYLGXDOV PD\ EH KHOG
liable: (a) a responsible party such as the owner or operator of a ves-
VHO� RQVKRUH DQG RIIVKRUH IDFLOLW\� GHHSZDWHU SRUW DQG SLSHOLQH� �b) the 
³JXDUDQWRU´� WKH ³SHUVRQ RWKHU WKDQ WKH UHVSRQVLEOH SDUW\� ZKR SURYLGHV
HYLGHQFH RI ¿QDQFLDO UHVSRQVLELOLW\ IRU D UHVSRQVLEOH SDUW\´� DQG �F) 
WKLUG SDUWLHV �LQGLYLGXDOV RWKHU WKDQ WKRVH PHQWLRQHG LQ WKH ¿UVW WZR
FDWHJRULHV� WKHLU DJHQWV RU HPSOR\HHV RU WKHLU LQGHSHQGHQW FRQWUDFWRUV�
whose conduct is the sole cause of injury). See also the United States 
Comprehensive Environmental Response, Compensation and Liability 
Act (CERCLA) (footnote 351 above).

375 See, for example, the Convention on third party liability in the 
¿HOG RI QXFOHDU HQHUJ\ DQG WKH 3URWRFRO WR DPHQG WKH &RQYHQWLRQ RQ
7KLUG 3DUW\ /LDELOLW\ LQ WKH ¿HOG RI 1XFOHDU (QHUJ\ RI �� -XO\ �����
as amended by the Additional Protocol of 28 January 1964 and by the 
Protocol of 16 November 1982: “ ‘operator’ in relation to a nuclear 
LQVWDOODWLRQ PHDQV WR WKH SHUVRQ GHVLJQDWHG RU UHFRJQLVHG E\ WKH FRPSH-
tent public authority as the operator of that installation” (common arti-
cle 1 (vi)). See also the Vienna Convention on civil liability for nuclear 
GDPDJH �RSHUDWRU� �DUWLFOH ,9�� WKH 3URWRFRO WR DPHQG WKH 9LHQQD &RQ-
YHQWLRQ RQ FLYLO OLDELOLW\ IRU QXFOHDU GDPDJH �³RSHUDWRU´� �DUWLFOH � �F���
and the Convention on the Liability of Operators of Nuclear Ships (“op-
erator of nuclear ships”) (article II).

376 See 2I¿FLDO 5HFRUGV RI WKH ,QWHUQDWLRQDO /HJDO &RQIHUHQFH RQ
0DULQH 3ROOXWLRQ 'DPDJH� ����, Inter-Governmental Maritime Con-
VXOWDWLYH 2UJDQL]DWLRQ� ���� �/(*�&21)�&���65��±���� FLWHG LQ '�:�
Abecassis and R. L. Jarashow, 2LO 3ROOXWLRQ IURP 6KLSV� ,QWHUQDWLRQDO�
8QLWHG .LQJGRP DQG 8QLWHG 6WDWHV /DZ DQG 3UDFWLFH, 2nd ed., London, 
6WHYHQV DQG 6RQV� ����� S� ���� 6RPH UHJLPHV WKDW DWWDFK OLDELOLW\ WR WKH
shipowner are the 1992 Protocol to amend the International Convention 
RQ &LYLO /LDELOLW\ IRU 3ROOXWLRQ 'DPDJH �DUW� ,,,� SDUD� ��� WKH ,QWHUQD-
WLRQDO &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU %XQNHU 2LO 3ROOXWLRQ 'DPDJH
�DUW� ��� DQG WKH ���� ,QWHUQDWLRQDO &RQYHQWLRQ RQ /LDELOLW\ DQG &RP-
SHQVDWLRQ IRU 'DPDJH LQ &RQQHFWLRQ ZLWK WKH &DUULDJH RI +D]DUGRXV
and Noxious Substances by Sea (HNS Convention) (art. 7, para. 1).

377 6HH DOVR WKH &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU 'DPDJH FDXVHG
GXULQJ &DUULDJH RI 'DQJHURXV *RRGV E\ 5RDG� 5DLO DQG ,QODQG 1DYL-
JDWLRQ 9HVVHOV �&57'�� ZKLFK GH¿QHV ³FDUULHU´ ZLWK UHVSHFW WR LQODQG
QDYLJDWLRQ YHVVHOV DV ³WKH SHUVRQ ZKR DW WKH WLPH RI WKH LQFLGHQW FRQ-
WUROV WKH XVH RI WKH YHKLFOH RQ ERDUG ZKLFK WKH GDQJHURXV JRRGV DUH FDU-
ULHG´ �DUW� �� SDUD� ��� WKH ,QWHUQDWLRQDO &RQYHQWLRQ RQ &LYLO /LDELOLW\ IRU
2LO 3ROOXWLRQ 'DPDJH UHVXOWLQJ IURP ([SORUDWLRQ IRU DQG ([SORLWDWLRQ
RI 6HDEHG 0LQHUDO 5HVRXUFHV GH¿QHV WKH RSHUDWRU RI D FRQWLQHQWDO VKHOI
LQVWDOODWLRQ WR LQFOXGH� LQ WKH DEVHQFH RI D GHVLJQDWLRQ E\ D &RQWUDFWLQJ
Party, “the person who is in overall control of the activities carried on at 
WKH LQVWDOODWLRQ´ �DUW� �� SDUD� ��� DQG XQGHU WKH (8 'LUHFWLYH ��������
CE of the European Parliament and of the Council on environmental 
OLDELOLW\ ZLWK UHJDUG WR WKH SUHYHQWLRQ DQG UHPHG\LQJ RI HQYLURQPHQWDO
GDPDJH �IRRWQRWH ��� DERYH�� ZKLFK DWWDFKHV OLDELOLW\ WR WKH RSHUDWRU�
WKH WHUP ³RSHUDWRU´ LQFOXGHV DQ\ QDWXUDO RU OHJDO� SULYDWH RU SXEOLF SHU-
son who operates or controls the occupational activity.



�� 5HSRUW RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ RQ WKH ZRUN RI LWV ¿IW\�HLJKWK VHVVLRQ

LV JHQHUDOO\ LQ FRQIRUPLW\ ZLWK QRWLRQV SUHYDLOLQJ LQ FLYLO
law.378 0RUH JHQHUDOO\� ZKLOH QR EDVLF GH¿QLWLRQ RI ³RS-
HUDWRU´ KDV EHHQ GHYHORSHG� ³UHFRJQLWLRQ KDV EHHQ JDLQHG
IRU WKH QRWLRQ WKDW E\ RSHUDWRU LV PHDQW RQH LQ DFWXDO� OHJDO
RU HFRQRPLF FRQWURO RI WKH SROOXWLQJ DFWLYLW\´�379

(33) The term “command” connotes an ability to use 
or control some instrumentality. Thus it may include the 
SHUVRQ PDNLQJ XVH RI DQ DLUFUDIW DW WKH WLPH RI WKH GDP-
DJH� RU WKH RZQHU RI WKH DLUFUDIW LI KH UHWDLQHG WKH ULJKWV
RI QDYLJDWLRQ�380 It should be clear, however, that the term 
“operator” would not include employees who work or are 
in control of the activity at the relevant time.381 The term 
³FRQWURO´ GHQRWHV SRZHU RU DXWKRULW\ WR PDQDJH� GLUHFW�
UHJXODWH� DGPLQLVWHU RU RYHUVHH�382 This could cover the 
person to whom decisive power over the technical func-
WLRQLQJ RI DQ DFWLYLW\ KDV EHHQ GHOHJDWHG� LQFOXGLQJ WKH
KROGHU RI D SHUPLW RU DXWKRUL]DWLRQ IRU VXFK DQ DFWLYLW\ RU
WKH SHUVRQ UHJLVWHULQJ RU QRWLI\LQJ VXFK DQ DFWLYLW\�383 It 
may also include a parent company or other related entity, 
whether corporate or not, particularly if that entity has 
actual control of the operation.384 An operator may be a 
SXEOLF RU SULYDWH HQWLW\� ,W LV HQYLVDJHG WKDW D 6WDWH FRXOG
EH DQ RSHUDWRU IRU SXUSRVHV RI WKH SUHVHQW GH¿QLWLRQ�

(34) The phrase “at the time of the incident” is intended 
to establish a connection between the operator and the 
transboundary harm. The looser and less concrete the link 
between the incident in question and the property claimed 
WR KDYH EHHQ GDPDJHG� WKH OHVV FHUWDLQ WKH ULJKW WR JHW
compensation.

378 6HH (� 5HLG� ³/LDELOLW\ IRU GDQJHURXV DFWLYLWLHV� D FRPSDUDWLYH
analysis”, ,QWHUQDWLRQDO DQG &RPSDUDWLYH /DZ 4XDUWHUO\, vol. 48 
(October 1999), pp. 731–756, at p. 755.

379 M.-L. Larsson, 7KH /DZ RI (QYLURQPHQWDO 'DPDJH� /LDELOLW\
DQG 5HSDUDWLRQ� 7KH +DJXH� .OXZHU /DZ ,QWHUQDWLRQDO� ����� S� ����

380 6HH WKH &RQYHQWLRQ RQ GDPDJH FDXVHG E\ IRUHLJQ DLUFUDIW WR WKLUG
parties on the surface (article 12).

381 See article 2 (F) of Annex VI to the Protocol on Environmental 
3URWHFWLRQ WR WKH $QWDUFWLF 7UHDW\ RQ /LDELOLW\ $ULVLQJ )URP (QYLURQ-
PHQWDO (PHUJHQFLHV� ³ µRSHUDWRU¶PHDQV DQ\ QDWXUDO RU MXULGLFDO SHUVRQ�
ZKHWKHU JRYHUQPHQWDO RU QRQ�JRYHUQPHQWDO� ZKLFK RUJDQLVHV DFWLYLWLHV
to be carried out in the Antarctic Treaty area. An operator does not 
include a natural person who is an employee, contractor, subcontractor, 
RU DJHQW RI� RU ZKR LV LQ WKH VHUYLFH RI� D QDWXUDO RU MXULGLFDO SHUVRQ�
ZKHWKHU JRYHUQPHQWDO RU QRQ�JRYHUQPHQWDO� ZKLFK RUJDQLVHV DFWLYLWLHV
to be carried out in the Antarctic Treaty area, and does not include a 
MXULGLFDO SHUVRQ WKDW LV D FRQWUDFWRU RU VXEFRQWUDFWRU DFWLQJ RQ EHKDOI RI
a State operator”.

382 7KH GH¿QLWLRQ RI ³VKLS RZQHU´ LQ WKH ,QWHUQDWLRQDO &RQYHQWLRQ
on Civil Liability for Bunker Oil Pollution is broad. It includes “the 
UHJLVWHUHG RZQHU� EDUHERDW FKDUWHUHU� PDQDJHU DQG RSHUDWRU RI WKH VKLS´
(art. 1, para. 3).

383 See Directive 2004/35/CE of the European Parliament and of the 
&RXQFLO RQ HQYLURQPHQWDO OLDELOLW\ ZLWK UHJDUG WR WKH SUHYHQWLRQ DQG
UHPHG\LQJ RI HQYLURQPHQWDO GDPDJH �IRRWQRWH ��� DERYH�� DUWLFOH ��
para. 6.

384 8QGHU DUWLFOH � RI WKH &RQYHQWLRQ RQ WKH 5HJXODWLRQ RI $QWDUFWLF
Mineral Resource Activities (CRAMRA), the primary liability lies with 
the operator� ZKLFK LV GH¿QHG LQ DUWLFOH �� SDUDJUDSK �� DV ³D 3DUW\� RU
DQ DJHQF\ RU LQVWUXPHQWDOLW\ RI D 3DUW\� RU D MXULGLFDO SHUVRQ HVWDEOLVKHG
XQGHU WKH ODZ RI D 3DUW\� RU D MRLQW YHQWXUH FRQVLVWLQJ H[FOXVLYHO\ RI DQ\
FRPELQDWLRQ RI WKH IRUHJRLQJ´� 3XUVXDQW WR VHFWLRQ ���� RI WKH 6WDQGDUG
FODXVHV IRU H[SORUDWLRQ FRQWUDFW DQQH[HG WR WKH 5HJXODWLRQV RQ WKH 3URV-
SHFWLQJ DQG ([SORUDWLRQ IRU 3RO\PHWDOOLF 1RGXOHV LQ WKH $UHD DGRSWHG
by the International Seabed Authority on 13 July 2000, the FRQWUDFWRU 
LV ³OLDEOH IRU WKH DFWXDO DPRXQW RI DQ\ GDPDJH� LQFOXGLQJ GDPDJH WR WKH
PDULQH HQYLURQPHQW� DULVLQJ RXW RI LWV ZURQJIXO DFWV RU RPLVVLRQV� DQG
WKRVH RI LWV HPSOR\HHV� VXEFRQWUDFWRUV� DJHQWV DQG DOO SHUVRQV HQJDJHG
LQ ZRUNLQJ RU DFWLQJ IRU WKHP´ �,6%$���$���� $QQH[ �� &ODXVH ����

3ULQFLSOH �� 3XUSRVHV

7KH SXUSRVHV RI WKH SUHVHQW GUDIW SULQFLSOHV DUH�

(a� WR HQVXUH SURPSW DQG DGHTXDWH FRPSHQVDWLRQ
WR YLFWLPV RI WUDQVERXQGDU\ GDPDJH� DQG

(b� WR SUHVHUYH DQG SURWHFW WKH HQYLURQPHQW LQ
WKH HYHQW RI WUDQVERXQGDU\ GDPDJH� HVSHFLDOO\ ZLWK
UHVSHFW WR PLWLJDWLRQ RI GDPDJH WR WKH HQYLURQPHQW
DQG LWV UHVWRUDWLRQ RU UHLQVWDWHPHQW�

Commentary

(1) The two-fold purpose of the present draft principles 
LV WR HQVXUH SURWHFWLRQ WR YLFWLPV VXIIHULQJ GDPDJH IURP
transboundary harm and to preserve and protect the envi-
ronment per se as common resource of the community.

��� 7KH SXUSRVH RI HQVXULQJ SURWHFWLRQ WR YLFWLPV VXI-
IHULQJ GDPDJH IURP WUDQVERXQGDU\ KDUP KDV EHHQ DQ
essential element from the inception of the study of the 
topic by the Commission. In his schematic outline, Robert 
Q. Quentin-Baxter focused on the need to protect victims, 
which required “measures of prevention that as far as pos-
sible avoid a risk of loss or injury and, in so far as that is 
not possible, measures of reparation”, so that “an inno-
cent victim should not be left to bear his loss or injury”.385 
The former consideration is already addressed by the draft 
articles on prevention.386

(3) The notion of prompt and adequate compensation 
LQ SDUDJUDSK �a� UHÀHFWV WKH XQGHUVWDQGLQJ DQG WKH GHVLUH
WKDW YLFWLPV RI WUDQVERXQGDU\ GDPDJH VKRXOG QRW KDYH WR
ZDLW ORQJ LQ RUGHU WR EH FRPSHQVDWHG� 7KH LPSRUWDQFH RI
HQVXULQJ SURPSW DQG DGHTXDWH FRPSHQVDWLRQ WR YLFWLPV RI
WUDQVERXQGDU\ GDPDJH KDV LWV XQGHUO\LQJ SUHPLVH LQ WKH
Trail Smelter arbitration387 and the Corfu Channel case,388 
as further elaborated and encapsulated in principle 21 of 
the Stockholm Declaration, namely:

States have, in accordance with the Charter of the United Nations 
DQG WKH SULQFLSOHV RI LQWHUQDWLRQDO ODZ� WKH VRYHUHLJQ ULJKW WR H[SORLW
their own resources pursuant to their own environmental policies, and 
the responsibility to ensure that activities within their jurisdiction or 
FRQWURO GR QRW FDXVH GDPDJH WR WKH HQYLURQPHQW RI RWKHU 6WDWHV RU RI
areas beyond the limits of national jurisdiction.389

(4) The notion of liability and compensation for victims 
LV DOVR UHÀHFWHG LQ SULQFLSOH �� RI WKH 6WRFNKROP 'HFODUD-
tion, wherein a common conviction is expressed that:

385 <HDUERRN « ����� vol. II (Part One), document A/CN.4/360, 
p. 63, para. 53 (schematic outline, section 5, paras. 2–3).

386 See footnote 292 above.
387 “[U]nder the principles of international law, … no State has the 

ULJKW WR XVH RU SHUPLW WKH XVH RI LWV WHUULWRU\ LQ VXFK D PDQQHU DV WR
cause injury by fumes in or to the territory of another or the properties 
or persons therein, when the case is of serious consequences and the 
LQMXU\ LV HVWDEOLVKHG E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH´ �Trail Smelter 
(see footnote 226 above), p. 1965).

388 ,Q WKLV FDVH� WKH &RXUW VWDWHG WKDW LW ZDV ³HYHU\ 6WDWH¶V REOLJD-
WLRQ QRW WR DOORZ NQRZLQJO\ LWV WHUULWRU\ WR EH XVHG IRU DFWV FRQWUDU\ WR
WKH ULJKWV RI RWKHU 6WDWHV´ �Corfu Channel (see footnote 197 above), at 
p. 22).

389 See footnote 312 above.
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cedures Governing the Settlement of Disputes limits juris-
diction only to claims that arise under agreements covered 
by WTO, there is no explicit provision identifying the 
scope of applicable law.44 By contrast, for example, Art-
icle 38 of the Statute of the International Court of Justice, 
by listing the sources that the Court should have recourse 
to in deciding cases, does identify the law to be applied by 
the Court.45 Similarly, the United Nations Convention on 
the Law of the Sea provides that the International Tribunal 
on the Law of the Sea has “jurisdiction over any dispute 
concerning the interpretation or application of this Con-
vention” and that, when deciding cases, it “shall apply this 
Convention and other rules of international law not incom-
patible with this Convention”.46 As no such explicit provi-
sion exists in the Understanding on Rules and Procedures 
Governing the Settlement of Disputes, the question of the 

rights”, EJIL, vol. 13, No. 4 (2002), p. 753, at pp. 757–779; A. Lindroos 
and M. Mehling, “Dispelling the chimera of ‘self-contained regimes’ 
international law and the WTO”, EJIL, vol. 16, No. 5 (2005), p. 857, 
at pp. 860–866.

44 Articles 1, para. 1; 3, para. 2; 7; 11 and 19, para. 2, of the Under-
standing on Rules and Procedures Governing the Settlement of Dis-
putes have been used to argue both in favour of and against a more 
extensive scope of applicable law in WTO dispute settlement. See, for 
example, Bartels, “Applicable law…” (footnote  43 above), pp.  502–
509, and Lindroos and Mehling, “Dispelling the chimera of ‘self-con-
tained regimes’…” (footnote 43 above), pp. 873–875; see also WTO 
Panel report, Korea—Measures Affecting Government Procurement, 
WT/DS163/R, adopted 19 June 2000, para. 7.101, footnote 755.

45 See, for example, Bartels, “Applicable law…” (footnote  43 
above), pp. 501–502, and Palmeter and Mavroidis (footnote 43 above), 
pp. 398–399.

46 Articles 288, para. 1, and 293, para. 1, of the United Nations Con-
vention on the Law of the Sea.

scope of applicable law has seemed problematic. However, 
WTO is certainly not the only context in which a treaty 
body has been set up without any express mention that it 
should apply international law. As will be argued at length, 
especially in chapters II and V below, treaties covered by 
WTO are creations of, and constantly interact with, other 
norms of international law.47 As the WTO Appellate Body 
stated in its very first case, “the General Agreement [on 
Tariffs and Trade of 1994] is not to be read in clinical iso-
lation from public international law”.48 What this means in 
practice is by no means straightforward, but it states what 
has never been seriously doubted by any international 
tribunal or treaty-body: that, even as the jurisdiction of a 
body is limited (as it always—even in the case of the Inter-
national Court of Justice—is), its exercise of that jurisdic-
tion is controlled by the normative environment.

47 For instance, Palmeter and Mavroidis (see footnote  43 above), 
pp.  398–399; J.  P. Trachtman, “The domain of WTO dispute reso-
lution”, Harvard International Law Journal, vol.  40, No.  2 (spring 
1999), p.  333; Bartels, “Applicable law…” (footnote  43 above), 
pp.  501–502; Pauwelyn, “The role of public international law in the 
WTO…” (footnote  43 above), pp.  554–566; Pauwelyn, Conflict of 
Norms… (footnote  21 above); Marceau, “WTO dispute settlement 
and human rights” (footnote  43 above), pp.  757–779; Lindroos and 
Mehling, “Dispelling the chimera of ‘self-contained regimes’…” (foot-
note 43 above), pp. 860–866.

48 United States—Standards for Reformulated and Conventional 
Gasoline, WTO Appellate Body report, WT/DS2/AB/R, adopted 
20  May 1996, p.  17. Similarly, for example, in Korea—Measures 
Affecting Government Procurement (see footnote 44 above), the Panel 
stated in paragraph  7.96 that “[c]ustomary international law applies 
generally to the economic relations between the WTO [m]embers. Such 
international law applies to the extent that the WTO treaty agreements 
do not ‘contract out’ from it.”

Chapter II

Conflicts between special law and general law

46.  This chapter deals with the case where a normative 
conflict is characterized by a relationship of “speciality” 
versus “generality” between the conflicting norms. The 
chapter is in five parts. Section A provides a framework 
for the discussion of conflicts where the speciality or gen-
erality of conflicting norms becomes an issue. Section B 
outlines the role and nature of the lex specialis rule as a 
pragmatic mechanism for dealing with situations where 
two rules of international law that are both valid and ap-
plicable deal with the same subject matter differently.49 
Section C gives an overview of the case law and academic 
discussion on “self-contained regimes”. Section D is a 
brief discussion of regionalism in international law. Sec-
tion E presents conclusions on conflicts between special 
law and general law.

A.  Introduction

47.  One of the most well-known techniques for ana-
lysing normative conflicts focuses on the generality 
versus the particularity of the conflicting norms. In this 
regard, it is possible to distinguish three types of conflict:

49 To say that a rule is “valid” is to point to its being a part of the 
(“valid”) legal order. To say it is applicable means that it provides 
rights, obligations or powers to a legal subject in a particular situation.

(a)  Conflicts between general law and a particular, 
unorthodox interpretation of general law;

(b)  Conflicts between general law and a particular 
rule that claims to exist as an exception to it; and

(c)  Conflicts between two types of special law.

48.  Fragmentation appears differently in each of these 
three types of conflict. While the first type is really about 
the effects of differing legal interpretations in a complex 
institutional environment, and therefore falls strictly 
speaking outside the scope of the Commission’s study, 
the latter two denote genuine types of conflict where the 
law itself (in contrast to some putative interpretation of it) 
appears differently depending on which normative frame-
work is used to examine it.50 Each of the three types of 
conflict is illustrated briefly below.

1.  Fragmentation through conflicting  
interpretations of general law

49.  In the Tadić case in 1999, the Appeals Chamber 
of the International Tribunal for the Former Yugoslavia 

50 See discussion of the dependence of normative conflict of differ-
ent conceptual frameworks in Koskenniemi and Leino, “Fragmentation 
of international law? …” (footnote 14 above), pp. 553–579.
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considered the responsibility of Serbia and Montenegro 
for the acts of the Bosnian Serb militia in the conflict in 
the former Yugoslavia. For this purpose it examined the 
jurisprudence of the International Court of Justice in the 
Military and Paramilitary Activities in and against Nica-
ragua case of 1986. In the latter case, the United States 
was not held responsible for the acts of the Nicaraguan 
contras despite organizing, financing, training and equip-
ping them. Such involvement failed to meet the test of 
“effective control”.51 The International Tribunal for the 
Former Yugoslavia, for its part, concluded that “effective 
control” set too high a threshold for holding an outside 
power legally accountable for domestic unrest. It was suf-
ficient for the power to have “a role in organising, coor-
dinating or planning the military actions of the military 
group”—i.e. to exercise “overall control” over them—for 
the conflict to be an “international armed conflict”.52

50.  The contrast between Military and Paramilitary Ac-
tivities in and against Nicaragua and Tadić is an example 
of a normative conflict between an earlier and a later in-
terpretation of a rule of general international law.53 Tadić 
does not suggest that “overall control” exists alongside 
“effective control”, either as an exception to the general 
law or as a special (local) regime governing the conflict 
in the former Yugoslavia. It seeks to replace that standard 
altogether.

51.  The point is not to take a stand in favour of either 
Tadić or Military and Paramilitary Activities in and 
against Nicaragua, only to illustrate the type of norma-
tive conflict where two institutions faced with analogous 
facts interpret the law in differing ways. This is a common 
occurrence in any legal system, but its consequences for 
the international legal system, which lacks a proper insti-
tutional hierarchy, might seem particularly problematic. 
Imagine, for example, a case where two institutions inter-
pret the general (and largely uncodified) law concerning 
title to territory differently. For one institution, State A 
has validly acquired title to a piece of territory that an-
other institution regards as part of State B. In the absence 
of a superior institution that could decide such a conflict, 
States A and B could not undertake official acts with re-
gard to the territory in question with confidence that those 
acts would be given legal effect by outside powers or 
institutions. Similar problems would emerge in regard to 
any conflicting interpretations concerning a general law 
granting legal status.

52.  Differing views about the content of general law 
create two types of problem. First, they diminish legal 
security. Legal subjects are no longer able to predict the 

51 Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America), Merits, Judgment of 27 June 
1986, I.C.J. Reports 1986, p. 14, at pp. 64–65, para. 115.

52 Prosecutor v. Duško Tadić, Appeals Chamber, International Tri-
bunal for the Former Yugoslavia, case No.  IT-94-1-A, judgment of 
15  July 1999, Judicial Reports 1999, p.  3, at pp.  47–62, paras.  115, 
116–145; ILM, vol. 38, No. 6 (November 1999), pp. 1540–1546.

53 This need not be the only—nor indeed the correct—interpreta-
tion of the contrast between the two cases. As some commentators have 
suggested, the cases can also be distinguished from each other on the 
basis of their facts. In this case, there would be no normative conflict. 
Whichever view seems better founded, the point of principle remains: 
it cannot be excluded that two tribunals faced with similar facts may 
interpret the applicable law differently.

reaction of official institutions to their behaviour and to 
plan their activity accordingly. Second, they place legal 
subjects in an unequal position vis-à-vis each other. The 
rights they enjoy depend on which jurisdiction is seized to 
enforce them. Most domestic laws deal with these prob-
lems by means of appeals. An authority (usually a court) at 
a higher hierarchical level will provide a formally authori-
tative ruling.54 Such authority is not normally present in 
international law. To the extent that such conflicts emerge 
and are considered a problem (which need not always be 
the case), they can only be dealt with by legislative or ad-
ministrative means. Either States adopt a new law that set-
tles the conflict, or the institutions will seek to coordinate 
their jurisprudence in the future.

2.  Fragmentation through the emergence  
of special law as an exception to general law

53.  A different case is one where an institution makes 
a decision that deviates from how situations of a similar 
type have been decided in the past because the new case 
is held not to come under the general rule, but to form 
an exception to it. This may be illustrated by how human 
rights organs have dealt with reservations. In the Belilos 
v. Switzerland case (1988), the European Court of Human 
Rights viewed a declaration made by Switzerland in its 
instrument of ratification as in fact a reservation, struck 
it down as incompatible with the object and purpose of 
the European Convention on Human Rights, and held 
Switzerland bound by the Convention “irrespective of 
the validity of the declaration”.55 In subsequent cases, 
the European Court has pointed out that the normal rules 
on reservations to treaties do not as such apply to human 
rights law. In the Court’s view:

a fundamental difference in the role and purpose of the respective tri-
bunals [i.e. of the International Court of Justice and the European Court 
of Human Rights], coupled with the existence of a practice of uncon-
ditional acceptance … , provides a compelling basis for distinguishing 
Convention practice from that of the International Court.56

54.  Again, the point is neither to endorse nor to criti-
cize the European Court of Human Rights but to point to 
a phenomenon which, whatever one may think about it, 
has to do with the emergence of exceptions or patterns of 
exception in regard to some subject matter that deviate 
from the general law and that are justified because of the 
special properties of that subject matter.

3.  Fragmentation as differentiation  
between types of special law

55.  Finally, a third case is a conflict between different 
types of special law. This may be illustrated by reference 
to debates on trade and the environment. In the 1998 EC—
Hormones case, the WTO Appellate Body considered the 

54 From a theoretical perspective, the position of courts is absolutely 
central in managing the functional differentiation—i.e. fragmenta-
tion—within the law. Coherence here is based on the duty to decide 
even “hard cases”. See, in this regard, especially N. Luhmann, Law as a 
Social System, (trans. K. A. Zeigert, ed. F. Kastner and others), Oxford, 
Oxford University Press, 2004, in particular pp. 284–296.

55 Belilos v. Switzerland, judgment of 29  April 1988, European 
Court of Human Rights, Series A, No. 132, p. 28, para. 60.

56 Loizidou v. Turkey, preliminary objections, judgment of 23 March 
1995, European Court of Human Rights, Series  A, No.  310, p.  29, 
para. 85.
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status of the so-called “precautionary principle” under 
treaties covered by WTO, especially the Agreement on 
the Application of Sanitary and Phytosanitary Measures. 
It concluded that, whatever the status of that principle in  
“international environmental law”, it had not become 
binding for the WTO.57 This approach suggests that “en-
vironmental law” and “trade law” might be governed 
by different principles. Which rule to apply would then 
depend on how a case would be qualified in this regard. 
This might seem problematic, as denominations such as 
“trade law” or “environmental law” have no clear bound-
aries. For example, maritime transport of oil has links to 
both trade and the environment, as well as to rules on the 
law of the sea. Should the obligations of a ship owner in 
regard to the technical particularities of a ship, for instance, 
be determined by reference to what is reasonable from the 
perspective of oil transport considered as a commercial 
activity or as an environmentally dangerous activity? The 
responses are bound to vary depending on which is chosen 
as the relevant frame of legal interpretation.

B.  The function and scope of the lex specialis maxim

1.  Lex specialis in international law

(a)  Legal doctrine

56.  The principle that special law derogates from 
general law is a widely accepted maxim of legal inter-
pretation and technique for the resolution of normative 
conflicts.58 It suggests that, if a matter is regulated by a 
general standard as well as by a more specific rule, then 
the latter should take precedence over the former. The re-
lationship between the general standard and the specific 
rule may, however, be conceived in two ways. One is the 
case where the specific rule should be read and under-
stood within the confines or against the background of the 
general standard, typically as an elaboration, updating or 
technical specification thereof.59 The specific and the gen-
eral both point, as it were, in the same direction.

57.  Sometimes lex  specialis is, however, under-
stood more narrowly to cover the case where two legal 

57 EC Measures Concerning Meat and Meat Products (Hormones), 
WTO Appellate Body report, WT/DS26/AB/R, WT/DS48/AB/R, 
adopted 13 February 1998, paras. 123–125.

58 The principle lex specialis derogat legi generali has a long his-
tory; the principle was included in the Corpus Iuris Civilis. See Pap-
inian, Dig. 48, 19, 41 and Dig. 50, 17, 80. The latter states: “In toto 
iure generi per speciem derogatur et illud potissimum habetur, quod ad 
speciem derectum est ” (“In the whole of law, species takes precedence 
over genus, and anything that relates to species is regarded as most the 
important”) (The Digest of Justinian, vol. IV, Philadelphia, University 
of Pennsylvania Press, 1985, Latin text ed. T. Mommsen and P. Krue-
ger, trans. ed. A.  Watson). Some of its alternative formulations are 
“generalibus specialia derogant ”, “generi per speciem derogatur” and 
“specialia generalibus, non generalia specialibus”. This report does 
not deal with another close variant, namely the ejusdem generis rule, 
i.e. the rule of interpretation according to which special words control 
the meaning of general ones. For a discussion, see A. D. McNair, The 
Law of Treaties, Oxford, Clarendon Press, 1961, pp. 393–399.

59 This understanding appears, for example, in Mus (see footnote 21 
above), at p. 218. Fitzmaurice, too, thinks there is lex specialis when 
“a matter governed by a specific provision … is thereby taken out of 
the scope of a general provision” (G. Fitzmaurice, “The law and pro-
cedure of the International Court of Justice 1951–4: treaty interpreta-
tion and other treaty points”, British Year Book of International Law 
1957, vol. 33, p. 203, at p. 236).

provisions, both of which are valid and applicable, are in 
no express hierarchical relationship and provide incom-
patible direction on how to deal with the same set of facts. 
In such a case, lex  specialis appears as a conflict reso-
lution technique. It suggests that, instead of the (general) 
rule, one should apply the (specific) exception.60 In both 
cases, however, priority falls on the provision that is “spe-
cial”, i.e. the rule with a more precisely delimited scope 
of application.61

58.  Nonetheless, the maxim does not admit of automatic 
application. In particular, two sets of difficulties may be 
highlighted. First, it is often hard to distinguish what is 
“general” and what is “particular”, and, by focusing on 
the substantive coverage of a provision or the number 
of legal subjects to whom it is directed, one may arrive 
at different conclusions. An example would be provided 
by the relationship between a territorially limited general 
regime and a universal treaty on some specific subject.62 
Second, the principle also has an unclear relationship to 
other maxims of interpretation or conflict resolution tech-
niques, such as the principle lex posterior derogat legi 
priori (later law overrides prior law), and may be offset 
by normative hierarchies or informal views about “rele-
vance” or “importance”.63

59.  The idea that special enjoys priority over general has 
a long pedigree in international jurisprudence as well. Its 
rationale was already being clearly expressed by Grotius:

What rules ought to be observed in such cases [i.e. where parts of 
a document are in conflict]. … Among agreements which are equal … 
that should be given preference which is most specific and approaches 
most nearly to the subject in hand; for special provisions are ordinarily 
more effective than those that are general.64

60.  This passage refers to two reasons why the lex spe-
cialis rule is so widely accepted. A special rule is more 
to the point (“approaches most nearly to the subject in 
hand”) than a general one and it regulates the matter more 
effectively (“are ordinarily more effective”) than general 
rules. This could also be expressed by saying that spe-
cial rules are better able to take account of particular cir-
cumstances. The need to comply with them is felt more 
acutely than is the case with general rules.65 They have 
greater clarity and definiteness and are thus often felt to be 

60 A. Peczenik, Juridikens metodproblem, Stockholm, Gebers, 1980, 
p. 106.

61 That is, when the description of the scope of application in one 
provision contains at least one quality that is not singled out in the other. 
K. Larenz, Methodenlehre der Rechtswissenschaft, Berlin, Springer, 
1975, pp. 251–252.

62 Such conflicts, Jenks suggests, can only be decided on their mer-
its. See Jenks (footnote 8 above), p. 447.

63 For different possibilities, see H.  T. Klami, “Legal heuris-
tics: a theoretical skeleton”, Oikeustiede–Jurisprudentia XV (1982), 
pp. 46–53. See also Sadat-Akhavi (footnote 21 above), pp. 189–191. 
For examples of cases where a more general treaty overrides a more 
specific one because of its “relevance” or “overriding character”, see 
ibid., pp. 114–125 and 125–131 and passim. Ian Sinclair speaks of a 
mixture of techniques and maxims in The Vienna Convention on the 
Law of Treaties, 2nd ed., Manchester, Manchester University Press, 
1984, pp. 95–98.

64 H. Grotius, De Jure Belli ac Pacis: Libri Tres, J. Brown Scott 
(ed.), The Classics of International Law, Oxford, Clarendon Press, 
1925, book II, chap. XVI, sect. XXIX, p. 428.

65 For the reasoning behind the need to prefer “special” over “gen-
eral”, see also Dupuy, “L’unité de l’ordre juridique international…” 
(footnote 14 above), pp. 428–429.
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“harder” or “more binding” than general rules, which may 
stay in the background and be applied only rarely. More-
over, lex specialis may also seem useful as it may provide 
better access to what the parties may have willed.66

61.  It is therefore no wonder that the literature generally 
accepts lex  specialis as a valid maxim of interpretation 
or conflict resolution technique in public international 
law, too, though it is seldom given lengthy treatment. The 
classical writers (Pufendorf, de Vattel) accepted it among 
other techniques as a matter of course.67 Anzilotti gave it 
a rather absolute formulation: “in toto iure genus per spe-
ciem derogatur; la norme de droit particulier l’emporte 
sur la norme générale”. As was consistent with his vol-
untarism, a treaty between two States would prevail over 
a multilateral treaty just as the latter would have prior-
ity over customary law.68 For him, as, for example, for 
Charles Rousseau, the power of the lex specialis maxim 
lay in the way in which it seemed to realize party will.69 
For Georges Scelle, by contrast, a special rule would only 
rarely be allowed to override what he called “l’économie 
d’ensemble” of the general law. It followed from his soci-
ological anti-voluntarism that general regulation, expres-
sive of an objective sociological interest, would always 
prevent contracting out by individual States.70

62.  It seems clear, however, that both approaches are 
too absolute—either too respectful of the wills of indi-
vidual States or not respectful enough of the need to devi-
ate from abstract maxims. Later lawyers have stressed the 
relativity of the lex specialis principle, the need to balance 
it with lex posterior, and the hierarchical status that the 
more general provision may enjoy.71

63.  The Commission has outlined its application at 
some length in the commentary to article 55 of the draft 
articles on responsibility of States for internationally 
wrongful acts:

Article 55.  Lex specialis

These articles do not apply where and to the extent that the condi-
tions for the existence of an internationally wrongful act or the content 
or implementation of the international responsibility of a State are gov-
erned by special rules of international law.

66 See also Pauwelyn, Conflict of Norms… (footnote  21 above), 
p. 388. For the voluntarist understanding of lex specialis, rebuttable in 
view of other evidence, see N. Kontou, The Termination and Revision 
of Treaties in the Light of New Customary International Law, Oxford, 
Clarendon Press, 1994, p. 142 and references.

67 S. Pufendorf, Le droit de la nature et des gens, ou Système général 
des principes les plus importants de la morale, de la jurisprudence, et 
de la politique (trans. J. Barbeyrac), Basel, Thourneisen, 1732, book V, 
chap. XII, pp. 138–140; E. de Vattel, Le droit des gens, ou Principes 
de la loi naturelle, appliqués à la conduite et aux affaires des nations 
et des souverains (London, 1758), Washington, D.C., Carnegie Institu-
tion, 1916, vol. I, book II, chap. XVII, para. 316.

68 D. Anzilotti, Cours de droit international, vol. I (trans. G. Gidel), 
Paris, Sirey, 1929, p. 103.

69 Rousseau, “De la compatibilité des normes juridiques contradic-
toires…” (see footnote 36 above), p. 177.

70 G. Scelle, Manuel de droit international public, Paris, Domat-
Montchrestien, 1948, p. 642.

71 See, for example, A. Cavaglieri, “Règles générales du droit de 
la paix”, Recueil des cours de l’Académie de droit international de 
La Haye, 1929-I, vol.  26, p.  334; G. E. do Nascimento e Silva, “Le 
facteur temps et les traités”, Recueil des cours de l’Académie de droit 
international de La Haye, 1977-I, vol. 154, p. 246.

64.  This provision establishes normative priority for 
any special rules in its field of application. Or, as the 
Commission explains in the commentary, it means “that 
the present articles operate in a residual way”.72 The pro-
vision clearly expresses the wish of the Commission to 
allow States to develop, apply and derogate from the 
general rules of State responsibility by agreement be-
tween themselves. Yet, of course, such power cannot 
be unlimited: rules that derogate must have at least the 
same rank as those they derogate from. It is hard to see 
how States could, for example, derogate from those 
aspects of the general law on State responsibility that 
define the conditions of operation of “serious breaches 
of obligations under peremptory norms of general inter-
national law”.73

65.  In doctrine, lex specialis is usually discussed as one 
factor among others in treaty interpretation (arts. 31–33 
of the 1969 Vienna Convention) or in dealing with the 
question of successive treaties (art. 30 of the 1969 Vienna 
Convention, especially in relation to the principle of lex 
posterior).74 Although the principle did not find its way 
into the text of the Convention, it was still observed during 
the drafting process that, among techniques for resolving 
conflicts between treaties, it was useful to pay attention to 
the extent to which a treaty might be “special” in relation 
to another treaty.75

66.  But there is no reason to limit the operation of 
lex  specialis to relationships between treaties. Jennings 
and Watts, for instance, indicate that the principle “has 
sometimes been applied in order to resolve apparent con-
flicts between two differing and potentially applicable 

72 Para. (2) of the commentary to article  55 of the draft articles 
on responsibility of States for internationally wrongful acts, Year-
book … 2001, vol. II (Part Two) and corrigendum, p. 140.

73 Commentaries to arts. 40–41 and 48, ibid., pp. 112–116, 126–128.
74 In addition to sources already cited, see, for example, Rous-

seau, “De la compatibilité des normes juridiques contradictoires…” 
(footnote 36 above), pp. 133–192, especially pp. 177–178, 188–189; 
Jenks (footnote  8 above), pp.  401–453, especially pp.  446–447; 
M.  Zuleeg, “Vertragskonkurrenz im Völkerrecht. Teil I: Verträge 
zwischen souveränen Staaten”, German Yearbook of International 
Law, vol. 20 (1977), pp. 247, especially pp. 256–259; W. Czapliński 
and G. Danilenko, “Conflicts of norms in international law”, Neth-
erlands Yearbook of International Law, vol.  XXI (1990), p.  3, at 
pp. 20–21; Kontou (footnote 66 above), pp. 141–144; M. Fitzmau-
rice and O. Elias, Contemporary Issues in the Law of Treaties, Utre-
cht, Eleven International Publishing, 2005, especially pp. 314–348. 
See also M. S. McDougal, H. D. Lasswell and J. C. Miller, The Inter-
pretation of International Agreements and World Public Order: Prin-
ciples of Content and Procedure, New Haven/Dordrecht, New Haven 
Press/Martinus Nijhoff, 1994, pp.  199–206; Sinclair (footnote  63 
above), p. 98; A. Aust, Modern Treaty Law and Practice, Cambridge, 
Cambridge University Press, 2000, p. 201. See also P. Daillier and 
A.  Pellet, Droit international public, 7th ed., Paris, LGDJ, 2002, 
p. 271 (discussing lex specialis in the context of art. 30, para. 3, of 
the 1969 Vienna Convention). Very few commentators expressly 
reject the principle. See, however, U. Linderfalk, Om tolkningen av 
traktater, Lund, Lunds Universitet, 2001, pp. 353–354 (viewing it as 
covered by some techniques but overridden by others).

75 Statement by the Expert Consultant (Waldock), Official Records 
of the United Nations Conference on the Law of Treaties, second ses-
sion, Vienna, 9 April–22 May 1969, Summary records of the plenary 
meetings and of the meetings of the Committee of the Whole (A/
CONF.39/11/Add.1, United Nations publication, Sales No. E.68.V.7), 
91st meeting of the Committee of the Whole, 16 April 1969, p. 253. 
See also P. Reuter, Introduction au droit des traités, 2nd rev. ed., Paris, 
Presses Universitaires de France, 1985, p. 112.
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Annex

DRAFT CONCLUSIONS OF THE WORK OF THE STUDY GROUP,  
FINALIZED BY MR. MARTTI KOSKENNIEMI

A.  Introduction

1.  At its fifty-fourth session (2002), the International 
Law Commission established a Study Group to exam-
ine the topic “Fragmentation of international law: diffi-
culties arising from the diversification and expansion of 
international law”.1 At its fifty-fifth session (2003), the 
Commission adopted a tentative schedule for work to be 
carried out during the remaining part of the quinquennium 
(2003–2006) and allocated to five of its members the task 
of preparing outlines on the following topics:

(a)  The function and scope of the lex specialis rule 
and the question of self‑contained regimes (Mr.  Martti 
Koskenniemi);

(b)  The interpretation of treaties in the light of “any 
relevant rules of international law applicable in the rela-
tions between the parties” (art. 31, para. 3 (c), of the 1969 
Vienna Convention), in the context of general develop-
ments in international law and concerns of the interna-
tional community (Mr. William Mansfield);

(c)  The application of successive treaties relating 
to the same subject matter (art.  30 of the 1969 Vienna 
Convention) (Mr. Teodor Melescanu);

(d)  The modification of multilateral treaties between 
certain of the parties only (art.  41 of the 1969 Vienna 
Convention) (Mr. Riad Daoudi); and

(e)  Hierarchy in international law: jus cogens, obli-
gations erga omnes and Article 103 of the Charter of the 
United Nations as conflict rules (Mr. Zdzislaw Galicki).2

2.  During its fifty-sixth (2004) and fifty-seventh (2005) 
sessions, the Study Group received a number of out-
lines and studies on these topics. It affirmed that it was 
its intention to prepare, as the substantive outcome of 
its work, a single collective document consisting of two 
parts. One would be a “relatively large analytical study” 
that would summarize the content of the various indi-
vidual reports and the discussions of the Study Group. 
This forms the bulk of the report prepared by the Chair-
person of the Study Group in 2006. The other part would 
be “a condensed set of conclusions, guidelines or prin-
ciples emerging from the studies and the discussions in 
the Study Group”.3 As the Study Group itself held, and 
the Commission endorsed, these should be “a concrete, 
practice‑oriented set of brief statements that would work, 
on the one hand, as the summary and conclusions of the 
Study Group’s work and, on the other hand, as a set of 
practical guidelines to help in thinking about and dealing 
with the issue of fragmentation in legal practice”.4

1 Yearbook … 2002, vol. II (Part Two), paras. 492–494.
2 Yearbook … 2003, vol. II (Part Two), paras. 424–428.
3 Yearbook … 2005, vol. II (Part Two), para. 448.
4 Ibid.

3.  This annex sets out a draft for those “conclusions, 
guidelines or principles”. The draft reproduces the result 
of the extensive deliberations the Study Group had under-
taken in 2004 and 2005. They are a collective product by 
the members of the Study Group.

4.  It should be noted, however, that:

(a)  Only the formulation of conclusions 1 to 23, 
based on the studies referred to in paragraphs 1  (a)–(c) 
above, have so far been provisionally agreed to by the 
Study Group;

(b)  Draft conclusions 24 to 32, dealing with the topic 
referred to in paragraph 1 (d) above under the general title 
of “Conflicts between successive norms”, have been nei-
ther presented to nor discussed in the Study Group. They 
have been formulated by the Chairperson of the Study 
Group as a proposal to be discussed during the fifty-eighth 
session (2006);

(c)  Draft conclusions 33 to 43 are based on the report 
referred to in paragraph 1 (e) above. They were distrib-
uted to the Study Group in 2005 but have not been sub-
jected to in‑depth discussion. It is proposed that they be 
discussed and adopted in the course of the finalization of 
the Study Group’s work during the Commission’s fifty-
eighth session in 2006.

5.  The Chairperson of the Study Group wishes to repro-
duce all the draft conclusions below. The suggestion is 
that the conclusions would be adopted by the Study Group 
and submitted to the Commission for appropriate action.

B.	 Draft conclusions of the work of the Study Group 
on “Fragmentation of international law: difficul-
ties arising from the diversification and expansion 
of international law”

(a)  General

(1)  International law as a legal system. International 
law is a legal system. Its rules and principles (i.e. its 
norms) act in relation to and should be interpreted against 
the background of other rules and principles. As a legal 
system, international law is not a random collection of 
such norms. There are meaningful relationships between 
them. Norms may thus exist at higher and lower hierarchi-
cal levels, their formulation may involve greater or lesser 
generality and specificity, and their validity may date back 
to earlier or later moments in time.

(2)  In applying international law, it is often necessary to 
determine the precise relationship between two or more 
rules and principles that are both valid and applicable in 
respect of a situation.5 For that purpose, the relevant rela-
tionships fall into two general types:

5 That two norms are valid in regard to a situation means that they 
each cover the facts of which the situation consists. That two norms are 
applicable in a situation means that they have binding force in respect to 
the legal subjects finding themselves in the relevant situation.
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–  Relationships of interpretation. This is the case 
where one norm assists in the interpretation of another. 
A norm may assist in the interpretation of another norm 
for example as an application, clarification, updating or 
modification of the latter. In such situation, both norms 
are applied in conjunction.

–  Relationships of conflict. This is the case where 
two norms that are both valid and applicable point to 
incompatible decisions so that a choice must be made 
between them. The basic rules concerning the reso-
lution of normative conflicts are to be found in the 
1969 Vienna Convention.

(3)  The Vienna Convention on the Law of Treaties. 
When seeking to determine the relationship of two of 
more norms to each other, the norms should be interpreted 
in accordance with or analogously to the 1969 Vienna 
Convention and especially the provisions in its articles 31 
to 33 having to do with the interpretation of treaties.

(4)  The principle of harmonization. It is a generally 
accepted principle that when several norms bear on a sin-
gle issue they should, to the extent possible, be interpreted 
so as giving rise to a single set of compatible obligations.

(b)  The maxim “lex specialis derogat legi generali”

(5)  General principle. The maxim lex  specialis dero-
gat legi generali is a generally accepted technique of in-
terpretation and conflict resolution in international law. It 
suggests that, whenever two or more norms deal with the 
same subject matter, priority should be given to the norm 
that is more specific. The principle may be applicable in 
several contexts: between provisions within a single treaty, 
between provisions within two or more treaties, between 
a treaty and a non-treaty standard, as well as between two 
non-treaty standards. The source of the norm (whether 
treaty, custom or general principle of law) is not decisive 
for the determination of the more specific standard. How-
ever, in practice treaties often act as lex specialis by refer-
ence to the relevant customary law and general principles.

(6)  Contextual appreciation. The relationship between 
the lex  specialis maxim and other norms of interpreta-
tion or conflict solution cannot be determined in a general 
way. Which consideration should be predominant—i.e. 
whether it is the speciality or the time of emergence of the 
norm—should be decided contextually.

(7)  Rationale for the principle. That special law has pri-
ority over general law is justified by the fact that such spe-
cial law, being more concrete, often takes better account 
of the particular features of the context in which it is to be 
applied than any applicable general law. Its application 
may also often create a more equitable result and it may 
often better reflect the intent of the legal subjects.

(8)  Dispositive nature of most international law. Most 
international law is dispositive. This means both that it 
may be applied, clarified, updated or modified as well as 
be set aside by special law.

(9)  The effect of lex specialis on general law. The appli-
cation of the special law does not normally extinguish the 

relevant general law. That general law will remain valid 
and applicable and will, in accordance with the principle 
of harmonization under paragraph (4) above, continue to 
give direction for the interpretation and application of the 
relevant special law and will become fully applicable in 
situations not provided for by the latter.

(10)  Non-derogability. Certain types of general law6 
may not, however, be derogated from by special law. 
Jus cogens is expressly non-derogable. Other considera-
tions that may provide a reason for concluding that a gen-
eral law is non-derogable include the following:

–  Whether the general law was intended to be 
non-derogable;

–  Whether non-derogability may be inferred from 
the form or the nature of the general law;

–  Whether derogation might frustrate the purpose 
of the general law;

–  Whether third party beneficiaries may be nega-
tively affected by derogation; and

–  Whether the balance of rights and obligations 
established in the general law would be negatively af-
fected by derogation.

A norm that purports to set aside or derogate from a norm 
that is non-derogable will be invalid.

(c)  Special (“self-contained”) regimes 

(11)  Special (“self-contained”) regimes as lex  spe-
cialis. A group of rules and principles concerned with 
a particular subject matter may form a special regime 
(“self-contained regime”) and be applicable as lex specia-
lis. Such special regimes often have their own institutions 
to administer the relevant rules.

(12)  Three types of special regime may be distinguished:

–  Sometimes violation of a particular group of 
(primary) rules is accompanied by a special set of 
(secondary) rules concerning breach and reactions to 
breach. This is the main case provided for under art-
icle 55 of the Commission’s draft articles on responsi-
bility of States for internationally wrongful acts.7

–  Sometimes, however, a special regime is formed 
by a set of special rules, including rights and obliga-
tions, relating to a special subject matter. Such rules 
may concern a geographical area (e.g. a treaty on the 
protection of a particular river) or some substantive 
matter (e.g. a treaty on the regulation of the uses of a 
particular weapon). Such a special regime may emerge 
on the basis of a single treaty, several treaties, or treaty 
and treaties plus non-treaty developments (subsequent 
practice or customary law).

6 [The notion of “general law” may yet need to be clarified.]
7 Yearbook  …  2001, vol.  II (Part Two) and corrigendum, 

pp. 140–141.
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–  Finally, sometimes all the rules and prin-
ciples that regulate a certain problem area are col-
lected together so as to express a “special regime”. 
Expressions such as “law of  the sea”, “humanitarian 
law”, “human rights law”, “environmental law” and 
“trade law”, etc., give expression to some such regimes. 
For interpretative purposes, such regimes may often be 
considered as wholes.

(13)  Effect of the “speciality” of a regime. The signifi-
cance of a special regime lies in the way its norms express 
a unified object and purpose. Thus, their interpretation 
and application should, to the extent possible, reflect that 
object and purpose.

(14)  The relationship between special regimes and gen-
eral international law. A special regime may derogate 
from general law under the same conditions as lex specia-
lis generally (see paras. (6) and (8) above).

(15)  The role of general law in special regimes I: gap-
filling. The scope of special laws is by definition narrower 
than that of general laws. It will thus frequently be the 
case that a matter not regulated by special law will arise 
in the institutions charged to administer it. In such cases, 
the relevant general law will be applicable.

(16)  The role of general law in special regimes II: fail-
ure of special regimes. Special regimes or the institutions 
set up by them may fail to operate as intended. In such 
case, the relevant general law becomes applicable. Failure 
should be inferred when the special laws have no reason-
able prospect of appropriately addressing the objectives 
for which they were enacted. It could be manifested, for 
example, by the failure of the regime’s institutions to fulfil 
the purposes allotted to them, endemic non-compliance 
by one or several of the parties, desuetude, withdrawal by 
parties instrumental for the regime, among other causes. 
Whether a regime has “failed” in this sense, however, 
needs to be decided above all by an interpretation of its 
constitutional instruments.

(d)  Article 31, paragraph 3 (c), of the Vienna 
Convention on the Law of Treaties

(17)  Systemic integration. Article 31, paragraph 3 (c), of 
the 1969 Vienna Convention provides one means, within 
the framework of the Convention, through which relation-
ships of interpretation (referred to in para. (2) above) may 
be applied. It requires the interpreter of a treaty to take 
into account “[a]ny relevant rules of international law ap-
plicable in the relations between the parties”. The article 
gives expression to the objective of “systemic integra-
tion”, according to which, whatever their subject matter, 
treaties are a creation of the international legal system and 
their operation is predicated upon that fact.

(18)  Interpretation as integration in the system. Sys-
temic integration governs all treaty interpretation, the 
other relevant aspects of which are set out in the other 
paragraphs of articles 31 and 32 of the 1969 Vienna Con-
vention. These paragraphs describe a process of legal 
reasoning, in which particular elements will have greater 
or less relevance depending upon the nature of the treaty 
provisions in the context of interpretation. In many cases, 
the issue of interpretation will be capable of resolution 

within the framework of the treaty itself. Article 31, para-
graph 3  (c), deals with the case where material sources 
external to the treaty are relevant in its interpretation. 
These may include other treaties, customary rules or gen-
eral principles of law.

(19)  Application of systemic integration. Where a treaty 
functions in the context of other agreements, the objective 
of systemic integration will apply as a presumption with 
both positive and negative aspects:

(a)  Positive presumption: The parties are taken to 
refer to customary international law and general prin-
ciples of law for all questions which the treaty does not 
itself resolve in express terms.

(b)  Negative presumption: In entering into treaty ob-
ligations, the parties do not intend to act inconsistently 
with [generally recognized] principles of international 
law.

Of course, if any other result is indicated by ordinary 
methods of treaty interpretation, that should be given ef-
fect, unless the relevant principle were part of jus cogens.

(20)  Application of custom and general principles of 
law. Customary international law and general principles 
of law are of particular relevance to the interpretation of a 
treaty under article 31, paragraph 3 (c), especially where:

(a)  The treaty rule is unclear or open-textured;

(b)  The terms used in the treaty have a recognized 
meaning in customary international law or under gen-
eral principles of law;

(c)  The treaty is silent on the applicable law and 
it is necessary for the interpreter, applying the positive 
presumption in paragraph (19)  (b) above, to look for 
rules developed in another part of international law to 
resolve the point.

(21)  Application of other treaty rules. Article 31, para-
graph 3 (c), also requires the interpreter to consider other 
treaty-based rules so as to arrive at a consistent meaning. 
Such other rules are of particular relevance where par-
ties to the treaty under interpretation are also parties to 
the other treaty, where the treaty rule has passed into or 
expresses customary international law or where they pro-
vide evidence of the common understanding of the parties 
as to the object and purpose of the treaty under interpreta-
tion or as to the meaning of a particular term.

(22)  Inter-temporality. International law is a dynamic 
legal system. Whether in applying article  31, para-
graph 3 (c), the interpreter should refer to rules of inter-
national law in force at the time of the conclusion of the 
treaty or may also take into account subsequent changes 
in the law depends generally on the meaning of the treaty, 
as ascertained on the basis of articles  31 and 32 of the 
1969 Vienna Convention. However, the meaning of a 
treaty provision may also be affected by subsequent de-
velopments irrespective of the original will of the parties, 
especially where these subsequent developments are re-
flected in customary law and general principles of law.
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1. Opening of the session 

1. The 27th Session of the Indian Ocean Tuna Commission (IOTC) was opened and chaired by the IOTC Chairperson 

Ms Jung-re Riley Kim (Rep. of Korea).  

2. The Honourable Sudheer Maudhoo, Minister of Blue Economy, Marine Resources, Fisheries and Shipping and the 

Honourable Alan Ganoo Minister of Land Transport and Light Rail, and Minister of Foreign Affairs, Regional 

Integration and International Trade, made opening addresses.   

3. The 27th Session of the Commission was held in a hybrid format, with delegations present physically in the 

meeting room, and other participants attending by videoconference.  

2. Letters of credentials 

4. Letters of Credentials were received from 29 Contracting Parties and 1 Cooperating Non-contracting Party 

(Liberia). Yemen participated virtually, while Sudan did not participate.  The list of CPC participants is provided in 

Appendix 1.  

5. The Executive Secretary reminded members that the content of the letters of credentials should be in accordance 

with the template provided in Appendix I of the IOTC Rules of Procedure.  

3. Admission of Observers 

6. Pursuant to Article VII of the Agreement establishing the IOTC, the Commission admitted 29 Observers (including 

the invited experts), in accordance with Rule XIV of the IOTC Rules of Procedure (2014).  

7. The list of participants, as listed in the letters of credentials, is provided in Appendix 1.  

4. Adoption of the agenda and arrangements for the session 

8. The adopted agenda (IOTC-2023-S27-01c) is provided in Appendix 2. The documents presented to the 

Commission are listed in Appendix 3.  

5. On the recruitment of the new IOTC Executive Secretary  

9. The Commission recalled that the Executive Secretary, Dr Chris O’Brien will retire on 30 June 2023, and given S27 

was his last Commission meeting, EXPRESSED its appreciation to Dr O’Brien for his work over the past six years.  

10. Following the recruitment process that started in May 2022, and in accordance with the IOTC Rules of Procedure, 

the Commission unanimously APPROVED the appointment of Dr Paul de Bruyn as the next IOTC Executive 

Secretary, and REQUESTED the Director, Fisheries and Aquaculture Division FAO to make this outcome known to 

the Director General of FAO.  

6. Determination of the status of the membership of United Kingdom “BIOT” in the IOTC 

11. The Commission NOTED the following statement from the United Kingdom: 

“The United Kingdom takes note that the last IOTC Session agreed that its consultations with the United Kingdom 

had started and that a final determination, in accordance with Article IV of the IOTC Agreement will be made at 

Session 27. The United Kingdom delegation wishes to point out that, in its view, there has not been adequate 

consultation between the United Kingdom and the IOTC. It expresses its willingness to engage fully in these 

consultations and commits to clarify the status of its membership before the end of the year.”  

12. The Commission NOTED the following statement from Mauritius: 

“The Mauritius delegation takes note of the statement just made by the United Kingdom delegation expressing 

its commitment to clarify, before the end of this year, the status of its membership in IOTC in accordance with 

Article IV of the IOTC Agreement. Since the United Kingdom has pointed out that, in its view, there has not been 

adequate consultation with the Commission, the Mauritius delegation urges the Secretariat to conclude these 

consultations as soon as possible. In view of the commitment given by the United Kingdom to clarify the status 
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of its membership before the end of the year, Mauritius, in a spirit of flexibility, has no objection to the 

Commission agreeing to this arrangement.”  

13. The Commission NOTED the United Kingdom’s commitment to clarify the status of its IOTC Membership before 

the end of the year and requested the Secretariat to notify CPCs as soon as a communication on this matter is 

received.  

7. Update on the implementation of decisions of the Commission in 2022 (S26) 

14. The Commission NOTED paper IOTC-2023-S27-02 which provided the Commission with information on the 

progress made during the inter-sessional period on the requests for action made at its 26th Session in 2022.  

8. Report of the Scientific Committee 

15. The Commission NOTED the report of the 25th Session of the Scientific Committee (SC) (IOTC–2022–SC25–R) 

which was presented by the SC Chair, Prof. Toshihide Kitakado (Japan). A total of 130 delegates and other 

participants, comprising 104 delegates from 25 Contracting Parties and 25 delegates from 11 observer 

organisations, including Invited Experts participated in SC25.  

16. The Commission NOTED that all scientific working group and working party meetings had been successfully held 

in 2022, utilising videoconference platforms and a shortened format. The Commission also NOTED that the 

Scientific Committee meeting had been held in the Seychelles using a hybrid format and that the MPF was used 

to support the attendance of participants to that meeting.  

17. The Commission NOTED that 26 National Reports were submitted to the IOTC Secretariat in 2022 by CPCs and 

that this was an increase when compared with the 21 reports provided by CPCs in 2021.  

18. The Commission NOTED the concern expressed by several members that the lack of basic data for some species 

has resulted in their stock status being assessed as uncertain. The Commission URGED all members to submit 

data to improve the assessments for species under the IOTC mandate.  

19. The Commission NOTED the request from several members to provide capacity building to improve participation 

in the IOTC stock assessment processes. Although this is particularly relevant for the discussions regarding 

Management Strategy Evaluation (MSE) it is also an issue for the complex stock assessments currently being 

conducted by the SC.  

20. The Commission NOTED a request by a member to provide information on stock status on the high seas and 

separately for within EEZs. The SC Chair explained that the current understanding of the stock structure of most 

IOTC species does not allow for this kind of separation, as the stocks are commonly highly migratory and cross 

these management boundaries. In addition, the data provided by most members is not sufficiently spatially 

stratified to be able to separate the catch between these regions accurately.   

The status of tropical and temperate tunas 

21. The Commission NOTED that the current status of tropical and temperate tunas are as follows:  

Bigeye tuna 

In 2022 a new stock assessment was carried out for bigeye tuna in the IOTC area of competence to update 
the stock assessment undertaken in 2019. On the weight-of-evidence available in 2022, the bigeye tuna stock 
is determined to be overfished and subject to overfishing. As IOTC agreed on a bigeye Management 
Procedure (Res. 22/03) it should be noted that the stock assessment is not used to provide a recommendation 
on the TAC. 

Yellowfin tuna 

No new stock assessment was carried out for yellowfin tuna in 2022 and so the advice is based on the 2021 
assessment. On the weight-of-evidence available since 2018, the yellowfin tuna stock is determined to remain 
overfished and subject to overfishing. 

Skipjack tuna 
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History of the European Union 1970-79

A growing Community – the first new
members join
Denmark, Ireland and the United Kingdom join the European Communities on 1
January 1973, raising the number of member countries to 9. The Arab-Israeli war
of October 1973 triggers an energy crisis and economic problems in Europe.

Democracy spreads in Europe with the overthrow of the dictatorships in Greece,
Portugal and Spain. Regional policy starts to transfer huge sums of money to
create jobs and infrastructure in poorer areas. The first direct elections by citizens
of members of the European Parliament take place in 1979.

1970s – Environmental protection on the
agenda
The European communities adopt laws to protect the environment, introducing the
notion of ‘the polluter pays’. Many environmental NGOs are founded.

1 January 1973 – From 6 to 9 member
countries
The 6 members become 9 when Denmark, Ireland and the United Kingdom
formally join the European Communities.
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New Member countries: Denmark, Ireland, United Kingdom

All EU member countries and when they joined

1973 – Oil crisis hits Europe
Following an Arab-Israeli war in October, Middle East oil-producing nations impose
big price increases and restrict sales to certain European countries. This creates
economic problems throughout the EEC.

10 December 1974 – Reducing disparities
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Member countries: Federal Republic of Germany, France, Italy,
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attract investment and create jobs. The European Regional Development
Fund (https://ec.europa.eu/regional policy/funding/erdf en) is created the following year.

1974-75 – New democracies in Portugal,
Greece and Spain
The overthrow of the Salazar regime in Portugal and the collapse of military rule in
Greece in 1974, together with the death of General Franco of Spain in 1975, mark
the end of these dictatorships in Europe. The 3 countries commit themselves to
democratic government — an important step towards qualifying for future
membership of the European Communities.

June 1979 – First direct elections to the
European Parliament
European citizens directly elect the members of the European
Parliament (https://www.europarl.europa.eu/news/en) for the first time. Previously members
were delegated by national parliaments. Members sit in pan-European political
groups (https://www.europarl.europa.eu/meps/en/home), not in national delegations.

Further information
Historical archives of EU institutions (/principles-countries-

history/history-eu/historical-archives-eu-institutions en)
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between the regions
To show their solidarity, leaders of the EEC agree to set up a major new fund
under European regional policy (https://ec.europa.eu/regional policy/policy/what/history en). Its
purpose is to transfer money from rich to poor regions – to improve infrastructure,
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Actualités et médias  Presse  Communiqués de presse

 Press release: UPU adopts UN resolution on Chagos Archipelago

Press release: UPU adopts UN resolution on Chagos

Archipelago

Published: 27.08.2021

Abidjan/Berne. The Universal Postal Union (UPU) – the UN specialized agency for postal

matters – has formally acknowledged the Chagos Archipelago as an integral part of the

territory of Mauritius.

The decision was made by member countries participating in the UPU’s 27  Universal Postal Congress in Abidjan,

Côte d’Ivoire, and passed with 77 votes. There were six votes against the decision and 41 abstentions.

As a result of the decision, the UPU will no longer register, distribute or forward postage stamps issued by the “British

Indian Ocean Territory”. The Chagos Archipelago was previously recognized as part of the Overseas Territories of the

United Kingdom.

In May 2019, following advice from the International Court of Justice, the UN General Assembly instructed the UN and

its specialized agencies to recognize Mauritius’ sovereignty over the Chagos Archipelago and refrain from recognizing

or implementing any measure taken by or on behalf of, the “British Indian Ocean Territory”.

As a UN specialized agency, the UPU is required to cooperate with and assist the UN and its principal and subsidiary

organs and therefore brought the matter to its primary governing body, the Congress, for decision.

For media enquiries, please contact:

Kayla Redstone

Communication Expert

Communication & Events Programme

Universal Postal Union (UPU)

Executive Office Directorate

T +41 79 930 12 50

E-mail: kayla.redstone[at]upu.int
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