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make use of various (and sometimes contradictory) ‘tools’ of interpretation, including
the lex specialis principle, to reconcile competing rationalities expressed in different
rules of law. As Koskenniemi has noted, 

[i]nterpretation refers to contested and conflicting principles, none of which can be held supe-
rior to the others in a general way. There are no rules on when to apply a literal and when a
dynamic interpretation; when to have recourse to party will and when to the instrument’s
object and purpose. . . . The arbitrator can resolve the dispute only by leaving the ground of
legal interpretation altogether.22

From a realist perspective, Schwarzenberger thus referred to the principles of
treaty interpretation as merely ‘tool[s] in aid of the jus aequum rule’.23 In that sense,
their function may resemble what Vaughan Lowe labelled as interstitial norms: ‘The
choice is made by the judge not on the basis of the internal logic of the primary
norms, but on the basis of extraneous factors’.24 The application of principles of
treaty interpretation quite generally is not merely an exercise in legal logic. Nor is
the characterization vel non of two norms, identified as dealing with the same subject
matter, in terms of a special law/general law distinction, a schematic exercise.
Whether a prescription is too general to govern a particular case is equally ‘a matter
of harmony with what, for want of a better word, one might term experience and
common sense [: . . . ] an unsystematized complex of moral, cultural, aesthetic, and
other values and experiences.’25 The true function of the lex specialis principle lies
precisely in its capacity to give articulation to such values and experiences of the
international decision-maker.

B From leges speciales to So-called Self-contained Regimes

1 Self-contained Regimes: A Definition

If we imagine a sliding scale of specialness, one could conceive a rule at one end that
is only designed to replace a single provision of the set of rules on state responsibility,
while leaving the application of this framework otherwise untouched. At the other
end of the scale, a strong form of lex specialis could exclude the application of the gen-
eral regime of state responsibility altogether, either by explicit provision or by impli-
cation, that is, by virtue of a regime’s particular structure or its object and purpose.
This latter concept of a strong lex specialis designed to exclude completely the general
international law of state responsibility is what we denote as a ‘self-contained
regime’. ILC Article 55 is meant to cover all kinds of special rules, from weaker forms of
specialness that only modify the general regime on a specific point to strong forms

22 Koskenniemi, ‘Hierarchy in International Law: A Sketch’, 8 EJIL (1997) 566, at 575–576.
23 Schwarzenberger, supra note 10, at 496.
24 Lowe, ‘The Role of Law in International Politics’, in M Byers (ed.), The Politics of Law-Making: Are the

Method and Character of Norm Creation Changing? (2000) 216.
25 Ibid., at 220.

we look at how legal decisions are made, this assumption appears doubtful. Lawyers
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rules of state responsibility altogether.26

The phrase ‘self-contained regime’ was coined by the Permanent Court of Interna-
tional Justice in the S.S. Wimbledon case. There, the Court was faced with the question
whether the provisions of the Treaty of Versailles relating generally to German water-
ways also applied to the Kiel Canal. The Court pointed out that the drafters of the
Treaty had devoted a special section to the Kiel Canal, which differed substantially
from the rules relating to other watercourses.27 The Court concluded that 

[t]he provisions relating to the Kiel Canal in the Treaty of Versailles are therefore self-
contained; if they had to be supplemented and interpreted by the aid of those referring to the
inland navigable waterways of Germany in the previous Sections of Part XII, they would lose
their ‘raison d’être’ . . . The idea which underlies [the specific provisions regarding the Kiel
Canal] is not to be sought by drawing an analogy from these provisions but rather by arguing
a contrario, a method of argument which excludes them.28

In the Wimbledon case, the Court applied the concept of self-containment to resolve a
question of treaty interpretation concerning the relationship between two sets of
primary international obligations.

More recently, the International Court of Justice in its Tehran Hostages judgment
transposed the concept of self-contained regimes to the level of secondary norms. The
Court asserted that the regime of specific legal consequences contained in the Vienna
Convention on Diplomatic Relations was self-contained vis-à-vis the customary interna-
tional law of state responsibility. Consequently, in the event of violations of the Vienna
Convention, no resort may be had to any of the remedies provided for by general inter-
national law, because ‘diplomatic law by itself provides the necessary means of defence
against, and sanction for, illicit activities by members of diplomatic or consular mis-
sions’.29 After exploring in detail the sanctions contemplated by the Vienna Convention
(such as the option of declaring a diplomat persona non grata) the Court concluded: 

The rules of diplomatic law, in short, constitute a self-contained regime which, on the one
hand, lays down the receiving State’s obligations regarding the facilities, privileges and immu-
nities to be accorded to the diplomatic missions and, on the other, foresees their possible abuse
by members of the mission and specifies the means at the disposal of the receiving State to
counter any such abuse. These means are by their nature, entirely efficacious.30

The concept of self-contained regimes attracted scholarly attention only after the
Tehran Hostages ruling. Lack of uniform terminology has probably contributed a good
deal to the controversial character of the discussion addressing the alleged self-
containment of legal sub-systems. Various levels of autonomy have been associated
with the term ‘self-contained regimes’.

26 ILC, supra note 9, at, 359 para 5.
27 S.S. Wimbledon, PCIJ, Ser. A, No. 1, at 23.
28 Ibid. at 24.
29 United States Diplomatic and Consular Staff in Tehran, ICJ Reports (1980), at 38.
30 Ibid., at 40.

such as self-contained regimes that attempt to exclude the application of the general
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in favour of entirely autonomous legal subsystems. Social systems cannot exist in
splendid isolation from their environment. This point is conceded even by ardent pro-
ponents of regime specialization. According to Niklas Luhmann’s Systemtheorie, for
example, all systems are to some extent interlinked by structural coupling.31 Simi-
larly, legal subsystems coexisting in isolation from the remaining bulk of interna-
tional law are inconceivable. There will always be some degree of interaction, at least
at the level of interpretation. In the words of the Chairman of the International Law
Commission’s Study Group on ‘Fragmentation of International Law’: 

No treaty, however special its subject-matter or limited the number of its parties, applies in a
normative vacuum but refers back to a number of general, often unwritten principles of cus-
tomary law concerning its entry into force and its interpretation and application. Moreover,
this normative environment includes principles that determine the legal subjects, their basic
rights and duties, and the forms through which those rights and duties are modified or
extinguished.32

Without the ‘omnipresence of “general law”’33 a special legal subsystem may, as
Georges Abi-Saab put it, mutate into ‘a legal Frankenstein’ that ‘no longer partakes in
the same basis of legitimacy and formal standards of pertinence’.34 Even the European
Court of Justice has asserted that principles of general international law are applic-
able residually within the context of EC law, and has indicated its willingness to defer
to the interpretation of an international agreement by a court established under such
an agreement.35 In the case of the WTO, the Appellate Body has acknowledged that
the GATT remains firmly imbedded in general international law, stating that the
Agreement ‘is not to be read in clinical isolation from public international law’.36

Thus, to avoid confusion, the term ‘self-contained regime’ should not be used to cir-
cumscribe the hypothesis of a fully autonomous legal subsystem.

Nor should the term be used to describe leges speciales at the level of primary rules,
although it is precisely in the context of primary rules that the Permanent Court of
International Justice had originally introduced the concept. In its original meaning,
the concept denoted a set of treaty provisions that cannot be complemented
through the application of other rules by way of analogy. After Tehran Hostages,
however, scholarly debate on self-contained regimes has narrowed down to the
specific question of the ‘completeness’ of a subsystem’s secondary rules. Hence, we
reserve the term ‘self-contained regimes’ to designate a particular category of

31 N. Luhmann, Die Gesellschaft der Gesellschaft (1997), at 170, 776, 779. Cf. infra for a discussion of
fragmentation from the perspective of Systemtheorie.

32 Koskenniemi, supra note 8, at 7.
33 Ibid.
34 Abi-Saab, ‘Fragmentation or Unification: Some Concluding Remarks’, 31 NYU J Int’l L Pol (1999) 919,

at 926.
35 Opinion 1/91, EEA I, 14 Dec. 1991, [1991] ECR, I-6079, at paras 39 and 40.
36 US – Standards for Reformulated and Conventional Gasoline, Report of the Appellate Body, 29 Apr. 1996,

WT/DS2/AB/R at 17; cf. also: US – Import Prohibition of Certain Shrimp and Shrimp Products, Report of the
Appellate Body, 6 Nov. 1998, WT/DS58/AB/R, at 154–157.

First, the notion of ‘self-contained regimes’ has been misconceived as an argument
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ondary rules. Thus, the principal characteristic of a self-contained regime is its inten-
tion to totally exclude the application of the general legal consequences of wrongful
acts as codified by the ILC, in particular the application of countermeasures by an
injured state.37

2 Approaches to Self-contained Regimes by the International Law Commission

The International Law Commission’s stand with regard to the existence of so-called
self-contained regimes concerning state responsibility has varied with each special
rapporteur taking up the subject of legal consequences of internationally wrongful
acts. In a nutshell, the ILC first appeared to embrace the concept of self-contained sub-
systems (Riphagen), then became highly critical of the systematic feasibility of such
isolation from state responsibility (Arangio-Ruiz), and finally adopted the position of a
pragmatic ‘maybe’ (Crawford).

Special Rapporteur Willem Riphagen’s approach was characterized by consider-
able ambiguity.38 On the one hand, Riphagen charted the international legal system
as an order modelled on a variety of distinct subsystems, within each of which prim-
ary rules and secondary rules are closely interlinked.39 The regime of state responsi-
bility was perceived as merely part of one such subsystem. Consequently, in the
Rapporteur’s view, ‘[t]he idea that there is some kind of least common denominator
in the regime of international responsibility must be discarded’.40 On the other hand,
Riphagen presented scenarios in which ‘the subsystem itself as a whole may fail, in
which case a fallback on another subsystem may be unavoidable’.41

In the era of Special Rapporteur Gaetano Arangio-Ruiz, debate concentrated on
one, particularly contentious, aspect of self-contained regimes, namely the question
whether such a ‘so-called self contained regime affect[s], and if so in what way, the
rights of the participating States to resort to the countermeasures provided for under
general international law’.42 Focusing on the admissibility of countermeasures,
Arangio-Ruiz concluded that none of the systems envisaged as self-contained
regimes43 excluded the application of the rules of state responsibility in concreto. The
Rapporteur added that, in any event, the very concept of closed legal circuits of

Cf. Simma, supra note 6, at 117. We thus adopt an autonomous ‘international law’ definition, which is
not identical with Krasner’s classical definition of international regimes as ‘a set of implicit or explicit
principles, norms, rules, and decision-making procedures around which actors’ expectations converge
in a given area of international relations’. Krasner, ‘Structural Causes and Regime Consequences:
Regimes as Intervening Variables’, in S. D. Krasner (ed.), International Regimes (1983) 2.

38 For a more extensive critique of Riphagen’s theoretical approach, cf. Simma, supra note 6, at 115–117.
39 Riphagen, ‘Third Report on State Responsibility’, in ILC Yearbook (1982), Vol. II, Part One, at 24

para 16; cf. also Riphagen, ‘State Responsibility: New Theories of Obligation in Interstate Rela-
tions’, in R. St. J. Macdonald, D. M. Johnston (eds), The Structure and Process of International Law: Essays
in Legal Philosophy, Doctrine and Theory (1983) 600.

40 ILC Yearbook (1982), Vol. I, at 201, para. 8.
41 Riphagen, ‘Third Report’, supra note 39, at 30 para. 54.
42 Arangio-Ruiz, supra note 11, at 35. Cf. also ILC Yearbook (1992), Vol. I, at 76.
43 Among them the European Communities, the GATT, the International Covenant on Civil and Political

Rights, the European Convention on Human Rights, and diplomatic law.

subsystems, namely those that embrace a full, exhaustive and definitive, set of sec-
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level of care or can impose an obligation on the operator to guarantee
the absence of nuisance.

In the common law countries of England and Ireland, as well as in
Scotland, the plaintiff will be entitled to a cause of action in negligence.
The plaintiff must, however, show that the defendant owed him a duty
of care, that the defendant breached this duty of care, and that the
occurrence and type of the damage was foreseeable. Courts may facili-
tate the burden of proof (i) by heightening the duty of care correspond-
ing to the dangers inherent in the defendant’s activity, a method that is
also employed in all the other jurisdictions that have been analysed, and
(ii) by applying the rule of res ipsa loquitur, which can be invoked when
the only logical explanation for the damage was negligence by the
defendant. This legal device comes close to the prima facie evidence
rule, commonly accepted in the civil law countries.

B. Laws of the neighbourhood

In most countries, the laws of the neighbourhood play an important
role in the compensation of damage caused by a polluting interference,
as they do not require fault on the part of the defendant to be estab-
lished. In Austria, this is explicitly provided by x 364a ABGB, as well as in
Finland by the Act on Civil Liability for Environmental Damage 1994
which also covers negative interference and sudden incidents, and
the Adjoining Properties Act 1920, with regard to continuous interfer-
ence. Other countries that provide for this are Germany (x 906(2) BGB,
x 14 BimSchG), Greece (Articles 1003 and 1108 Astikos Kodikas), Italy
(Article 844 Codice Civile) and Portugal (Article 1347 Código Civil).
Section 364a of the Austrian ABGB, Article 1003 of the Greek Astikos
Kodikas, Article 844 of the Italian Codice Civile and Article 1347 of the
Portuguese Código Civil were originally inspired by the German law of
the neighbourhood. Yet subsequent legal developments in these coun-
tries, as well as in Germany, have led to important differences in the
wording and application of these provisions. In Spain, only the region of
Catalonia provides for specific regulation on neighbourhood law on the
lines of the German model.

In France, a similar result is reached through case law (‘troubles de

voisinage’), which covers excessive interference by noise, smoke or
wastewater. As in Belgium, courts base neighbourhood liability on the
definition of ownership.

In the common law countries (England, Ireland), the corresponding
remedy is the action of private nuisance. Like the laws of the
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neighbourhood in Austria, Germany, Greece, Italy and Portugal, the
private nuisance cause of action requires a continuous, unlawful and
indirect interference with the use or enjoyment of land. It only covers
damage to land or to chattels on the land. Although the rules of remote-
ness and foreseeability of damage (legal doctrines originally developed
in cases concerning negligence) also apply to private nuisance, a finding
of fault in creating the nuisance is not necessary. The English reporters,
though, point out that, with regard to nuisance, the prerequisite of
foreseeability of damage still needs further clarification. According to
existing case law, a certain awareness on behalf of the defendant that
his or her activity poses a threat to the rights of another appears to be
necessary. In Scotland, the cause of action for a private nuisance will
also apply, but, contrary to the position in England and Ireland, fault
needs to be established. This is also the case in the Netherlands, where
Article 5:37 Burgerlijk Wetboek provides for fault-based neighbourhood
liability.

The right to claim damages requires that the interference exceed a
certain threshold of tolerance. The methods of determining the thresh-
old standard are quite different. In Austria, Greece, Italy, Portugal and
Germany, the interference must be unusual and must lead to a substan-
tial impairment of the enjoyment of the land, which itself must be
customary under local conditions. In Finland, the decisive criterion is
whether the damage is acceptable for the plaintiff, which is determined
according to its usualness and overall impact on the environment. That
the polluting activity was prior in time may be important for this assess-
ment, but will not excuse the polluter from liability. Damage to persons
and considerable property damage need not be tolerated.

In England and Ireland, an interference with the beneficial use of the
injured party’s land must be unreasonable to be actionable. The notion
of unreasonableness is a rather flexible concept, and, as the Irish
reporter notes, its application will often end up in a balance of interest.
This is also the Swedish method of determining the illegality of the
interference.

In all jurisdictions, the location of the polluting activity and the
location of the polluted area are taken into consideration. All the report-
ers stress the fact that the threshold of tolerance is lower in residen-
tial areas than in industrial areas; although, in some countries, the
location of the land would be irrelevant when contemplating actual
and physical damage to land (England) or damage to health (Austria,
Italy). In several countries, damage due to the unusual sensitivity of the
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claimant will not be actionable (Austria, Belgium, Germany, Greece,
Scotland: unless perpretrated maliciously). This, however, does not
apply to Finland.

A damages claim arising out of the laws of the neighbourhood or
nuisance is only available to persons who have a close relationship to
the affected land, such as the owner or otherwise-authorised occupant
(e.g. atenant). A person who is only affected as to his ownership over
movable property does not have the right to claim damages (Austria,
Belgium, Germany, Sweden). In several countries, this action covers only
real property damage, such as the costs of repairs or a diminution in the
value of the property (Austria, Germany, Portugal, the Netherlands,
England, Ireland). While loss of profit is awarded under Austrian,
Greek, Dutch and Swedish law, this is not the case in England. In
Ireland, a person whose interest in the land has been established can
also sue for damages due to personal injury. Nevertheless, as the Irish
reporter stresses, courts would rather decide on the basis of negligence.
In England, although it is theoretically possible to recover for personal
injuries, these must be shown to flow directly from the interference
with the land. However, there has been no case specifically on this point
for fifty years. Like in Ireland, English judges would seek to apply the
law of negligence on this point. In Belgium, France, Greece, Italy and
Sweden, neighbourhood liability also covers damages arising out of
personal injury and death.

The Austrian, German, English and Portuguese reporters stress the
importance of the laws of the neighbourhood as a remedy for environ-
menta damage cases. In Finland, neighbourhood law, which served
as a model for the Environmental Damages Act 1994, will only be
applied if the environmental impact does not amount to environmental
damage.

C. Strict liability regimes

Hazardous installations or risky activities may also be under a regime
of strict liability. In some countries, jurisdiction provides for a compre-

hensive strict liability rule with regard to environmental damage.
In Finland, a comprehensive strict liability regime, comprising prop-
erty damage as well as personal injury, has been established by the
Environmental Damages Act of 1994. Although neither fault nor
unlawfulness constitutes a prerequisite for liability, the fact that the
damage was caused with intent or through a criminal act broadens
the scope of compensation.
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240 confl ict of norms in publ ic internat ional l aw

this process than regimes or norms which do not impose direct costs on
non-compliance (such as most MEA regimes).6

In the remaining sections of this chapter we assume that the conflict
prevention techniques just mentioned -- both at the negotiation stage
and at the enforcement/reliance stage -- did not work and led to a situ-
ation of apparent conflict that has been submitted to an international
adjudicator. We examine, more particularly, the techniques to which an
international adjudicator may resort in order to avoid a finding of con-
flict. This is where the distinction referred to above between ‘apparent’
and ‘genuine’ conflicts comes into play. If the conflict-avoidance tech-
nique works successfully, the alleged conflict will only be apparent. If it
does not work, the conflict becomes a genuine one.

The presumption against conflict

The presumption and its consequences

The wide definition of conflict suggested in chapter 4 must be tempered
by the generally accepted presumption against conflict.7 Every new norm
of international law is created within the context of pre-existing inter-
national law and the presumption is that this new norm, much like
new legislation enacted by the same legislator, builds upon and further
develops existing law.

This ‘presumption’ has three major consequences:

(i) For a new norm to deviate from existing law explicit language must
be found. It cannot, in other words, be presumed that states ‘changed
their minds’. Evidence in support that this actually happened must be
submitted in order to rebut the presumption of continuity, inherent
in any legal system (see the discussion on ‘contracting out’ in
chapter 4 above, pp. 212--18).

(ii) As a result, the state relying on a conflict of norms will have the
burden of proving it.

(iii) When faced with two possible interpretations, one of which
harmonises the meaning of the two norms in question, the meaning

6 Ibid., 701 ff.
7 See, for example, Jenks, ‘Conflict’, 427 (‘It seems reasonable to start from a general

presumption against conflict’); and Michael Akehurst, ‘The Hierarchy of the Sources of
International Law’ (1974--5) 47 BYIL 273 at 275 (‘just as there is a presumption against
the establishment of new customary rules which conflict with pre-existing customary
rules, so there is a presumption against the replacement of customary rules by treaties
and vice versa’). See also the panel report on Indonesia -- Autos, para. 14.28 (‘in public
international law there is a presumption against conflict’) and footnote 649.
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that allows for harmonisation of the two norms -- and hence avoids
conflict -- ought to be preferred.8 As the ICJ noted in the Right of
Passage case: ‘[i]t is a rule of interpretation that a text emanating from
a Government must, in principle, be interpreted as producing and as
intended to produce effects in accordance with existing law and not
in violation of it’.9

The presumption that new law is consistent with pre-existing law, that
is, the presumption against conflict, is of the same nature as the pre-
sumption that any state conduct -- not just the conclusion of new law --
complies with the law.10 In EC -- Hormones, for example, WTO arbitrators
made it clear that ‘WTO Members, as sovereign entities, can be presumed
to act in conformity with their WTO obligations. A party claiming that
a Member has acted inconsistently with WTO rules bears the burden of
proving that inconsistency.’11 The same presumption of legality exists in
respect of acts of international organisations. As the ICJ noted in the
Certain Expenses case: ‘when the Organization takes action which war-
rants the assertion that it was appropriate for the fulfilment of one of
the stated purposes of the United Nations, the presumption is that such
action is not ultra vires the Organization’.12

8 As noted by Max Srenson, Les Sources du Droit International (Copenhagen: E.
Munksgaard, 1946), 226--7: ‘Le texte est considéré comme partie du système global du
droit international et l’interprétation se propose de la mettre en harmonie avec la
réglementation générale de celui-ci. La présomption sur laquelle se base cette
méthode d’interprétation est que les contractants, en rédigeant le traité, sont partis
de certaines données qu’il n’était pas besoin de reproduire dans le texte, et auxquelles
ils se sont référés tacitement.’

9 Right of Passage over Indian Territory (Preliminary Objections), ICJ Reports 1957, 142.
10 See Jacques-Michel Grossen, Les Présomptions en Droit International Public, thesis

(Neuchâtel, 1954), 60--3 (referring to the ‘présomption de respect par les Etats, du droit
en général, et du droit international en particulier’, also expressed in the form of the
Latin adage omnia rite praesumuntur esse acta); 114--17 (‘les parties sont présumées
n’avoir pas voulu adopter des dispositions contraires aux traités conclu par elles avec
des Etats Tiers’); and 115--17 (‘les traités sont présumés ne pas déroger au droit
coutumier’).

11 Decision of the arbitrators under DSU Art. 22 in EC -- Hormones (US request for
suspension), para. 9.

12 ICJ Reports 1962, 168, continuing as follows: ‘If the Security Council, for example,
adopts a resolution purportedly for the maintenance of international peace and
security and if, in accordance with a mandate or authorization in such resolution, the
Secretary-General incurs financial obligations, these amounts must be presumed to
constitute ‘‘expenses of the Organization”.’ See, in the same sense, Lockerbie case
(Provisional Measures), ICJ Reports 1992, para. 42 (presuming the validity of Security
Council resolution 748).
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The limits of the presumption against conflict

At the same time, the effects of this presumption against conflict must
not be exaggerated. First, it does not say anything about how conflict
should be defined. Whatever conflict means, there is an initial presump-
tion against it. But this presumption should not form an excuse to define
conflict narrowly, the way Jenks and Karl have done, in much the same
way that the presumption that state conduct is consistent with interna-
tional law (until proved to the contrary) does not mean that breach of
international law ought to be construed narrowly.

Second, in many cases, a new norm will be enacted with the very pur-
pose of changing existing law. If this is the case, the presumption against
conflict cannot stand in the way of this happening. The presumption
against conflict is a presumption in favour of continuity, not a prohibi-
tion of change. It ought not to lead to a restrictive interpretation of the
new, allegedly conflicting, norm (the same way the presumption of con-
sistency of state conduct should not lead to a restrictive interpretation
of the international law obligation allegedly breached).13

To put it differently, the presumption against conflict -- and in favour
of stability -- must be balanced carefully with the need for change and
evolution of the law. Or, as the Institute of International Law put it in
the limited context of the problem of intertemporal law: ‘it is necessary
to promote the development of the international legal system whilst
preserving the principle of legal stability which is an essential part of
any judicial system . . . any solution of an intertemporal problem in the
international field must take account of the dual requirement of devel-
opment and stability’.14

Third, the presumption against conflict requires that an effort be
made to interpret the new norm in a harmonious manner with ex-
isting law. If the new norm, as well as the potentially conflicting norm
already in existence, is ambiguous enough, such harmonious interpreta-
tion may well be possible. But if reconciliation between the two norms
is not feasible, that is where the presumption ends. The presumption is
one against the existence of conflict, it is not a presumption in favour of
the earlier rule in the event there is a real conflict. To put it differently,
the presumption against conflict may show that an apparent conflict is

13 As pointed out before, the principle in dubio mitius is of very questionable value. See
chapter 4 above. Contra (confirming the principle): Appellate Body report on
EC -- Hormones, footnote 154.

14 ‘1975 Resolution of the Institute of International Law’, Yearbook of the Institute of
International Law (1975), 537, preambles 2 and 3.
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not real. It cannot, however, solve a real conflict once such conflict has
been established. It may be possible to interpret the terms of norm 1
in a way that avoids conflict with norm 2 (or vice versa). But once norm
1 and norm 2 are found to be in conflict, an interpretation of either norm
cannot solve the conflict. As Jenks put it, the presumption against conflict
‘will not suffice to reconcile clearly unreconcilable provisions . . . [it] may
eliminate certain potential conflicts; it cannot eliminate the problem of
conflict’.15 The conflict must then be resolved by a third norm (such as
a conflict clause in either treaty or a rule of general international law,
such as Art. 30 of the Vienna Convention).

Finally, with Grossen, one could question whether this so-called ‘pre-
sumption against conflict’ is a genuine presumption.16 The typical exam-
ple of a presumption provided by Grossen is the English law rule that
when one has no news from a person for more than seven years, that
person is presumed dead. In other words, on the basis of one fact (seven
years no news), one presumes the existence of another fact (death).17 Or,
as Art. 1349 of the French Civil Code states: ‘Les présomptions sont des
conséquences que la loi ou le magistrat tire d’un fait connu à un fait
inconnu.’18 As a result, genuine presumptions are of a positive nature.
They do not constitute simple evidence (or ‘mode de preuve’), but amount
to conclusive proof (or ‘dispense de preuve’) unless the presumption can
and has been rebutted. Establishing a presumption positively discharges
one’s burden of proof: for someone to prove under English law that a per-
son is dead, it will suffice to prove that no news has been received from
that person for more than seven years. This proven fact (seven years no
news) will then be positively accepted as sufficient proof of an unknown
fact (namely, that the person is, indeed, dead).

The presumption against conflict, in contrast, is of a negative nature
only. This is so because it amounts essentially to a restatement of the
basic rule on burden of proof: it is for the party invoking something to
prove it (ei qui dicit incumbit probatio). In other words, it is for the party
relying on the conflict of norms to prove that there is such conflict. The
starting point is that there is no conflict, and this will remain so up to
the point that proof to the contrary can be provided. The consequence of
this presumption against conflict is purely negative: if the party invoking

15 Jenks, ‘Conflict’, 429.
16 Grossen, Présomptions, 63 and 117. In the same sense, see: J.-A. Salmon, ‘Les Antinomies

en Droit International Public’, in Chaim Perelman (ed.), Les Antinomies en Droit
(Brussels: Bruylant, 1965), 285 at 299.

17 Grossen, Présomptions, 16. 18 Ibid., 18.
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conflict does not succeed in establishing its existence (including in situ-
ations of doubt), that party will lose. The presumption against conflict
cannot produce the positive effects normally linked to a presumption. It
will, for example, not be enough to rely on this presumption to counter
a prima facie case raised by the opposing party that there is conflict.19

In sum, the presumption against conflict exists, but its importance
ought not to be overstated. In essence, it means that the starting point
is that new law is consistent with existing law and it is for the party
claiming the opposite to prove it. Without this rule as to who bears the
burden of proof, one could, indeed, imagine a situation where one party
invokes the old law (claiming that it remains unaffected), whereas the
other party relies on the new law (claiming that there is conflict and
that the new law ought to prevail). In theory, each party must prove
what it alleges (continuing existence of the old law versus prominence
of the new law). Without the presumption against conflict, the party
relying on the conflict could then argue that the other party relying on
the old law must prove its continuing existence (and that it is not up
to it to prove conflict and prevalence of the new law). The presumption
against conflict solves this impasse in favour of the party relying on the
old law.

Treaty interpretation as a conflict-avoidance tool

The inherent limits of treaty interpretation

Before examining the role of treaty interpretation as a conflict-avoidance
technique20 -- that is, the extent to which interpreting one norm in the

19 Grossen stated the following on the alleged presumption of consistency of state acts
with international law: ‘il n’y avait pas véritablement déplacement du fardeau de la
preuve. En fait le juge, en ‘‘présumant” la licéité des actes étatiques, ne faisait que
décider que la partie invoquant l’illicéité ne l’avait pas démontrée à suffisance. Cet
aspect négatif de la règle ne se double d’aucun aspect positif susceptible d’en faire
une présomption, c’est-à-dire que devant un commencement de preuve de l’illicéité,
l’Etat poursuivi en responsabilité ne saurait se contenter d’invoquer à sa décharge la
présomption de licéité des actes étatiques. Il faut donc conclure à l’inexistence d’une
présomption de conformité des actes étatiques au droit international’ (ibid., 63). In
that sense, the presumption or prima facie case referred to in WTO jurisprudence
under rules on burden of proof (i.e., the ‘commencement de preuve’ established by
the complainant) is a genuine presumption: if the opposing party does not submit
anything in response, the complainant wins. See Joost Pauwelyn, ‘Evidence, Proof and
Persuasion in WTO Dispute Settlement, Who Bears the Burden?’ (1998) 1 JIEL 227.

20 For an excellent overview of the interpretative methods used in the WTO, see Michael
Lennard, ‘Navigating by the Stars: Interpreting the WTO Agreements’ (2002) 5 JIEL 17,
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4  Practical aspects of the division of reparation
(a)  Responsibility of States
It has been said that any mature system of law must contemplate multiple party 
responsibility for wrongs.32 As for the plurality of responsible or injured States, the crucial 
question is ‘what difference does it make to the responsibility of one State, if another State 
(or indeed several other States) is also responsible for the very same conduct, or also 
injured by it’.33

The ILC Articles attempt to resolve these issues. According to article 46:

Where several States are injured by the same internationally wrongful act, each 
injured State may separately invoke the responsibility of the State which has 
committed the internationally wrongful act.

Thus the entitlement of each State to invoke reparation is independent from the similar 
entitlements of other States. In the Wimbledon case, there were several claimants asserting 
the freedom of passage in the Kiel Canal, but only one of them claimed monetary 
compensation and the Permanent Court acted accordingly.34 At the same time, as Special 
Rapporteur Crawford pointed out, ‘there may be a potential entitlement of the claimant 
State to full reparation, which has to be qualified at the level of invocation in order to avoid 
double recovery’.35

The special case of plurality of claimants is presented by ILC article 48 which provides for 
the standing of every State to vindicate the breaches of erga omnes obligations. This case is 
cognate to article 46, but whether the relevant claimant States are injured States (p. 657) in 
the technical sense is not material for their entitlement to demand reparation under article 
48. At the same time, article 48 allows a claim reparation not for claimant States 
themselves but for the injured State(s) or non-State actors; third States can in particular 
claim restitution.36

The ILC commentary on article 46 considers the cases in which:

one State may claim restitution whereas the other may prefer compensation. If 
restitution is indivisible in such a case and the election of the second State is valid, 
it may be that compensation is appropriate in respect of both claims.37

While the award of compensation runs the risk of double damages, certain other remedies 
can be awarded to individual injured States or non-State actors without any risk of 
duplication. This includes restitution, some forms of satisfaction such as the expression of 
regret, apology, nominal damages, as well as guarantees of non-repetition.

Generally, issues of the division of reparation are bilateral. The responsible States can 
arrange among themselves the modalities of reparation to the injured State as they wish. 
Such an arrangement was made, though in rather different circumstances, by the Persian 
Government which undertook to compensate a United States national, appointed as 
Treasurer to the Persian Government but then dismissed at Russian insistence. Persia’s 
agreement to assume liability foreclosed the possibility of a claim against Russia,38 even 
though Persia would not have dismissed the Treasurer but for Russian compulsion. The 
matter was bilateral both as between Russia and Persia and between Persia and the United 
States.

But in other contexts there may be limits on the power of States to dispose of claims of 
reparation, especially where the norms violated are peremptory in character. As Special 
Rapporteur Crawford noted, in certain cases the injured State is not entitled to waive 
restitution and prefer compensation, such as in case of forcible invasion and annexation of a 
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State’s territory and illegal detention of persons.39 This perspective imposes limits on the 
choice of injured parties.

The issue of plurality of responsible States is dealt with by ILC article 47, which provides 
that:

Where several States are responsible for the same internationally wrongful act, the 
responsibility of each State may be invoked in relation to that act.

As the Commentary specifies, this provision requires that the responsibility of the State for 
the wrongful act shall not be reduced even if another State is also involved in the 
perpetration of the same wrongful act.40 Such a concept of joint and several responsibility 
seems to be accepted in international law, as explained, for instance in the separate opinion 
of Judge Shahabuddeen in Nauru.41 The Court’s judgment did not contradict that line of 
reasoning but did not follow it either, because of procedural obstacles to Nauru suing all 
three States.

As the ILC specified, if the two States combine their efforts in committing the wrongful act, 
the injured State can hold each responsible State to account for the wrongful act as a 
whole. Article 47 is also relevant in cases where two States act through a joint organ or (p. 
658) where one State directs the other State in committing the wrongful act.42 In some 
contexts, such as that of joint occupation and administration of territory, the presumption 
operates in favour of affirming the joint responsibility of occupying or administering 
States.43 The issue of whether one responsible State, such as Australia, had to provide the 
whole reparation or only part of it was not resolved in Nauru because the Court pronounced 
only on the issue of jurisdiction and admissibility. However, the Court pointed out that had 
the case proceeded to the merits, regard might have been had to the special role played by 
Australia in the administration of Nauru.44 The two other States involved in the process— 
UK and New Zealand— subsequently agreed to contribute to the payment made by 
Australia, which may be viewed as a de facto acknowledgment of this joint and several 
responsibility, but not on such clear terms as an examination of the question by the Court 
could have provided.45

Even if the commentary does not say so, article 47 is relevant also in the case of aid or 
assistance to the State in committing the wrongful act. The Corfu Channel case, for 
instance, related to the context where the United Kingdom could under international law 
have demanded reparation for the damage caused to its vessels both from Yugoslavia which 
had actually laid the mines and Albania which failed to warn the United Kingdom about the 
danger its vessels faced in the Albanian territorial waters. Given the limitations on the 
judicial process that made it possible to sue Albania only, the United Kingdom demanded 
the entire reparation from Albania, which was awarded by the Court.46

As for the nature of the collusion between Albania and Yugoslavia in laying mines, this can 
be characterized as a joint action which the ILC commentary expressly mentions. But given 
the distinct roles of Albania and Yugoslavia in this process, this could also be a case of aid 
or assistance in the commission of the wrongful act: the mine-laying by Yugoslavia did not 
in isolation cause the injury to British vessels; what caused it was the decision of Albania, 
which according to the Court knew or ought to have known about the mines, not to warn 
the United Kingdom about them. It is thus arguable that the principle of plurality of 
responsible States was applied by the Court to the case of aid or assistance to the State in 
committing the wrongful act.

That cases of aid or assistance call for the joint responsibility of the involved States is due 
to the fact that:
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the whole conception of ‘aid or assistance’ as an autonomous wrong is in principle 
misconceived … In simple terms many strong cases of ‘aid or assistance’ will be 
primarily classifiable as instances of joint responsibility and it is only in the 
marginal cases that a separate category of delicts is called for.47

As for the assessment of damages, it is suggested that tribunals would assess damages 
against the complicit State at a level lower than those it might assess against the principal 
State.48 But again, no a priori answer can be given to this question, as everything depends 
(p. 659) on the level of complicity and participation, the causal link, the capacity of 
individual States to pay, and the availability of judicial venues.

The International Court’s jurisprudence generally admits the possibility of holding States 
responsible jointly and severally. The European Court of Human Rights has also pronounced 
on this issue, albeit in circumstances that cast doubt on the credibility of its findings. The 
Court in the Ilaşcu case49 found that the breaches of the applicants’ rights under article 3 
(freedom from torture and inhuman treatment) and article 5 (freedom from arbitrary 
detention) of the European Convention of Human Rights were attributable to both 
defendant States—Moldova and Russia. The applicants came, according to the Court, within 
jurisdiction in terms of article 1 of the Convention in respect of both Moldova and Russia.

The relevant part of the Moldovan territory on which the ‘Moldavian Republic of 
Transdniestria’ is based came, according to the Court, under Russia’s ‘jurisdiction’ as the 
MRT existed because it was supported by Russia militarily, politically, and economically.50 

As the violations of articles 3 and 5 took place on that territory, they engaged Russia’s 
responsibility. While the Court accepted that the Moldovan Government did not exercise 
authority over part of its territory which was under the effective control of the ‘Moldavian 
Republic of Transdniestria’, it still asserted that even in the absence of effective control 
over the Transdniestrian region, Moldova had a positive obligation under article 1 of the 
Convention to take diplomatic, economic, judicial or other measures that were in its power 
to take and were in accordance with international law to secure to the applicants the rights 
guaranteed by the Convention.51 Given all that, the Court awarded just satisfaction under 
article 41, ordering that both Moldova and Russia separately pay compensation to the three 
victims, as well as their costs and expenses.

While the finding of joint and several responsibility and the ensuing compensation for the 
combined action of States contributes to the effectiveness of human rights, the way the 
Court arrived at this decision casts doubt on its credibility. The reasoning that, as Moldova 
had positive obligations to secure the relevant rights of the applicants, the situation came 
within its jurisdiction under article 1 is strange. The Convention predicates State 
obligations, whether positive or negative, only where the situation comes within article 1.

The Court’s reasoning affirming the responsibility of Moldova even in the absence of its 
effective control on the relevant territory contradicts its previous jurisprudence. For 
instance, the Court held in Banković that the 10 NATO member States could not be held 
accountable under the Convention because they exercised no effective control over the area 
where they conducted their military campaign.52 If Banković is right, then Ilasçu should 
have been decided otherwise; if Banković is wrong, the Court should have said so. 
Furthermore, the Court’s finding of responsibility for conduct in the absence of effective 
control also contradicts the jurisprudence on the matter of Northern Cyprus. For example, 
in An v Cyprus, claims originating from Northern Cyprus were rejected because Cyprus (p. 
660) had no effective control there,53 and in a series of decisions regarding Northern 
Cyprus the responsibility of Turkey was established for the very same reason.54 The Court’s 

47

48

49

50 

51

52

53

54



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2023. All Rights Reserved. 

Subscriber: Volterra Fietta; date: 31 May 2024

reasoning in Ilaşcu involves a substantial degree of arbitrariness which also undermines the 
credibility of its finding that each of the defendants had to pay compensation individually.

In Banković, States which in the Court’s view had no effective control over the territory of 
FRY were not obliged under article 1 of the Convention to abstain from the forcible action 
that has directly caused deaths and injuries, while in Ilaşcu, Moldova, although never 
having done anything to violate the applicants’ rights, was considered bound to take 
positive measures, possibly diplomatic demarches and protests, to secure Convention rights 
to applicants. While Banković was killed off at the jurisdictional stage, Ilaşcu which had 
much less justification under article 1, was taken to the merits and pursued to the end. 
Such divergent treatment of different States is possible if one adopts, as the European 
Court did, mutually exclusive interpretations of article 1 on different occasions.

Apart from endorsing double standards in the law of the European Convention, Ilaşcu is at 
divergence with the general international law standard that States are not under an 
obligation to provide their nationals with diplomatic protection, which outcome prevailed in 
the Abbasi case before the English Court of Appeal.55

The issue of joint and several responsibility was also addressed within the framework of the 
UN Compensation Commission dealing with damage to States, natural and juridical persons 
during the Iraq’s invasion of Kuwait in 1990–1991. In Decision 15 the Commission’s 
Governing Council determined two criteria for granting compensation for losses suffered: 
(a) the loss must be the result of Iraq’s unlawful invasion and occupation of Kuwait; (b) the 
causal link must be direct. The Commission has established that Iraq need not compensate 
those losses and damages which arose as a consequence of the trade embargo. 
Compensation was only to be paid to the extent that the losses were caused by the invasion 
and occupation and would have been caused irrespective of the introduction of the trade 
embargo. At the same time, the responsibility of Iraq was not excluded if the loss or damage 
was caused simultaneously by invasion by Iraq and the trade embargo.56 Also, under the 
Compensation Commission scheme, Iraq had to pay for losses which resulted from the 
Coalition’s military operations,57 instead of the relevant damages being allocated among 
the responsible States in terms of the causal link between the action and the injury. Holding 
the State liable beyond what it had done has no legal justification—this principle underlies 
the law of joint and several responsibility.

(b)  Responsibility to and of international organizations
When an international organization is injured by an internationally wrongful act, it can 
lodge a complaint against the responsible State even if the very same wrongful act has 
injured other State(s). This position appears to be recognized in the law of diplomatic 
protection. As the International Court emphasized in the Reparations Advisory (p. 661) 
Opinion, the organization must be able to present claims on behalf of its injured agents in 
order to ensure that in performance of their functions they are not dependent on their 
national States.58 As the Court stated, there is no rule of law which assigns priority to the 
claim of the State or that of the organization and the outcome may be the ‘competition 
between the State’s right of diplomatic protection and the Organisation’s right of functional 
protection.’59

In line with this, the ILC Special Rapporteur on Diplomatic Protection, John Dugard, 
proposed a draft article according to which the right of States to exercise diplomatic 
protection for their nationals shall not preclude the exercise of functional protection of the 
very same persons by an international organization whose agents they are.60 On the other 
hand, the State of nationality can exercise its right of diplomatic protection even if the 
relevant national is also the agent of an international organization and functional protection 
is also a possibility.61 Such a legal position enables both injured entities to demand the 
reparation for the same wrongful act. This enhances the position of the individual in 

55

56

57

58

59

60

61



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2023. All Rights Reserved. 

Subscriber: Volterra Fietta; date: 31 May 2024

and predictable standards in certain fields of joint and several responsibility, and the 
procedural principles as developed and applied by international tribunals severely (p. 665) 
undermine the effective implementation of State responsibility for actions of multiple States 
and the award of remedies.
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treatment in the matter of protection or compensation, if any, as its own 
nationals (the plea of diligentia quam in suis). 81

Victorious rebel movements are responsible—qua new government of the state—for 
unlawful acts or omissions by their forces occurring during the course of the conflict.82 The 
state also remains responsible for the unlawful conduct of the previous government.

(p. 537) (E)  Joint responsibility
The principles relating to joint responsibility of states83 remain indistinct, and municipal 
analogies are unhelpful.84 A rule of joint and several responsibility in delict should certainly 
exist as a matter of principle, but practice is scarce.85 Practice in the matter of reparation 
payments for unlawful invasion and occupation in the immediate postwar period rested on 
the assumption that Axis countries were liable on the basis of individual causal contribution 
to damage and loss, unaffected by the existence of co-belligerency.86 However, if there is 
joint participation in specific actions, for example where state A supplies planes and other 
material to state B for unlawful dropping of guerrillas and state B operates the aircraft, 
what is to be the position?

In Certain Phosphate Lands in Nauru (Nauru v Australia), the International Court held that 
the possibility of the existence of joint and several responsibility of three states responsible 
for the administration of the trust territory at the material time did not render inadmissible 
a claim brought against only one of them.87 The question of substance was reserved for the 
merits. In fact, a negotiated settlement was reached88 and, subsequently, the UK and New 
Zealand, the other states involved, agreed to pay contributions to Australia on an ex gratia 
basis.89

ARSIWA Article 47 incorporates this reasoning, providing that the responsibility of each 
state may be invoked in the case of a plurality of responsible states, as long as total 
compensation does not exceed the damage suffered by the injured state. In other words, 
each state is separately responsible and that responsibility is not reduced by the fact that 
one or more other states are also responsible for the same act.

(F)  Complicity
In Genocide (Bosnia and Herzegovina v Serbia and Montenegro), an issue arose concerning 
Serbia’s alleged complicity for genocide within the meaning of Article III(e) of the Genocide 
Convention.90 The Court said:

[A]lthough ‘complicity’, as such, is not a notion which exists in the current 
terminology of the law of international responsibility, it is similar to a category 
found among the customary rules constituting the law of State responsibility, that of 
the ‘aid or assistance’ furnished by one State for the commission of a wrongful act 
by another State … to ascertain whether the Respondent is responsible for 
‘complicity in genocide’ within the meaning of Article III, paragraph (e), which is 
what the Court now has to do, it must examine whether (p. 538) organs of the 
respondent State, or persons acting on its instructions or under its direction or 
effective control, furnished ‘aid or assistance’ in the commission of the genocide in 
Srebrenica, in a sense not significantly different from that of those concepts in the 
general law of international responsibility.91

The Court thereby endorsed ARSIWA Article 16, which provides:

Aid or assistance in the commission of an internationally wrongful act

81

82

83

84

85

86

87

88

89

90

91



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2023. All Rights Reserved. 

Subscriber: Volterra Fietta; date: 05 June 2024

 85  Brownlie (1983) 189–92.

 86  But see Anglo-Chinese Shipping Co Ltd v US (1955) 22 ILR 982, 986.

 87  ICJ Reports 1992 p 240, 258–9; ibid, 301 (President Jennings, diss).

 88  Australia–Nauru Settlement, 10 August 1993, 32 ILM 1471.

 89  UK Agreement, 24 March 1994, in UKMIL (1994) 65 BY 625.

 90  On complicity: Ago, ILC Ybk 1978/II(1), 52–60; ILC Ybk 1978/II(2), 98–105; ILC Ybk 
1979/II(2), 94–106; Quigley (1986) 57 BY 77; Aust, Complicity and the Law of State 
Responsibility (2011); Crawford (2013) ch 12; Jackson, Complicity in International Law 
(2015).

 91  ICJ Reports 2007 p 43, 217.

 92  ARSIWA, commentary to Art 16, paras 3–6.

 93  Brownlie (1983) 157–8; ARSIWA, Art 11 and commentary; Crawford (2013) 181–8.

 94  ICJ Reports 1980 p 3, 29–30, 33–6.

 95  ARSIWA, commentary to Art 11, para 6.

 96  Oppenheim 501. Further: Kelsen, Principles of International Law (2nd edn, 1952) 199– 
201.

 97  Corfu Channel, ICJ Reports 1949 p 4, 85–6 (Judge Azevedo). For ‘circumstances 
precluding wrongfulness’, see ARSIWA, Part 1, ch V.

 98  The Jessie (1921) 6 RIAA 57; The Wanderer (1921) 6 RIAA 68; The Kate (1921) 6 RIAA 
77; The Favourite (1921) 6 RIAA 82.

 99  Borchard (1929) 1 ZaöRV 223, 225; Schachter (1982) 178 Hague Recueil 1, 189; Gattini 
(1992) 3 EJIL 253; Cheng, General Principles of Law as Applied by International Courts and 
Tribunals (1994) 218–32; Pellet in Crawford, Pellet, & Olleson (2010) 3, 8–11; Crawford 
(2013) 60–2.

 100  Neer (1926) 6 RIAA 60, 61.

 101  Roberts (1926) 6 RIAA 77, 80.

 102  Caire (1929) 5 RIAA 516.

 103  Ibid, 529.

 104  Reports by García-Amador, ILC Ybk 1956/II, 186; ILC Ybk 1957/II, 106. This was the 
approach ultimately adopted in ARSIWA, commentary to Art 2, paras 1–4. But see Gattini 
(1999) 10 EJIL 397.

 105  Eagleton (1928) 209; Lauterpacht (1937) 62 Hague Recueil 95, 359; Ago (1939) 68 
Hague Recueil 415, 498; Accioly (1959) 96 Hague Recueil 349, 364.

 106  Casablanca (1909) 11 RIAA 119; Cadenhead (1914) 11 ILR 177; Iloilo (1925) 6 RIAA 
158, 160; Pugh (1933) 3 RIAA 1439; Wal-Wal Incident (1935) 3 RIAA 1657. Also: Davis 
(1903) 9 RIAA 460, 463; Salas (1903) 10 RIAA 720.

 107  Home Missionary Society (1920) 6 RIAA 42, 44.

 108  Chattin (1927) 4 ILR 248, 250. Also Spanish Zone of Morocco (1925) 2 RIAA 615, 644.

 109  Prats (1868) in Moore, 3 Int Arb 2886, 2895; Russian Indemnity (1912) 11 RIAA 421, 
440. Further: Cheng (1994) 218–32.

85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

108

109



Annex 666

E. Sthoeger, “How do States React to Advisory Opinions? Rejection, Implementation, 
and what Lies in Between”, American Journal of International Law, 2023, pp.

292-297



HOW DO STATES REACT TO ADVISORY OPINIONS? REJECTION, IMPLEMENTATION,
AND WHAT LIES IN BETWEEN

Eran Sthoeger*

Advisory opinions of the International Court of Justice (ICJ) are non-binding and lack operative clauses requir-
ing compliance. At the same time, they reflect the ICJ’s views as to rights and obligations of states under interna-
tional law. In that sense they are not different from binding judgments and generate expectations of
implementation of the Court’s determinations. Although some states may reject an opinion, others have pursued
implementation through the requesting organ, or through alternative political and legal means. And although it is
not always easy to ascertain the effect of an opinion on states’ behavior, advisory opinions often have practical
ramifications, even if they are not implemented.

The Legal Status of Advisory Opinions

Advisory opinions do not qualify as “decisions” under Article 59 of the ICJ Statute: they do not have parties and
do not bind states. They do not have dispositifs (operative clauses). They contain “replies” to the questions asked.
Whereas non-compliance with contentious cases may be brought before the Security Council under Article 94 of
the United Nations Charter,1 advisory opinions do not constitute decisions in the context of Article 94, as there is
no party to the case required to comply with them. Therefore, there is also no party against whom the reply of an
advisory opinion would be enforced. But that does not mean that they are void of legal significance.
Already in 1972, Judge Gros of the ICJ questioned whether the distinction between advisory opinions and bind-

ing judgments was overstated. Like judgments, advisory opinions are “judicial decisions”—subsidiary means for
the determination of rules of law—within the meaning of Article 38 of the Statute of the ICJ.2 Judge Gros argued
that, aside from dispositifs, the Court’s reasoning “in both cases, represents the Court’s legal conclusions concerning
the situation which is being dealt with, and its weight is the same in both cases: there are no two ways of declaring
the law.”3 In other words, though advisory opinions do not, formally speaking, alter a pre-existing legal situation,
an advisory opinion contains the Court’s analysis of rights and obligations of states under international law.
Furthermore, as seen below, an advisory opinion addressed to the requesting organ normally generates a post-

opinion phase within that organ, which in turn can lead to further legal and political action by actors seeking
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1 Although this has been a rarity, for such an instance see UN Doc. S/18428 (Oct. 28, 1986).
2 André Gros, Concerning the Advisory Role of the International Court of Justice, in TRANSITIONAL LAW IN ACHANGING SOCIETY: ESSAYS IN HONOR

OF PHILIP C. JESSUP 315 (Wolfgang Friedman, Louis Henkin & Oliver Lissitzyn eds., 1972).
3 Id. at 314–15.

doi:10.1017/aju.2023.49

© The Author(s) 2023. Published by Cambridge University Press for The American Society of International Law. This is an Open
Access article, distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/
4.0/), which permits unrestricted re use, distribution, and reproduction in any medium, provided the original work is properly cited.

292

https://doi.org/10.1017/aju.2023.49 Published online by Cambridge University Press

SYMPOSIUM ON THE CONTOURS AND LIMITS OF ADVISORY OPINIONS

https://www.securitycouncilreport.org/un-documents/document/s18428.php
https://books.google.com/books/about/Transnational_Law_in_a_Changing_Society.html?id=fP1-QgAACAAJ
https://books.google.com/books/about/Transnational_Law_in_a_Changing_Society.html?id=fP1-QgAACAAJ
https://books.google.com/books/about/Transnational_Law_in_a_Changing_Society.html?id=fP1-QgAACAAJ
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/aju.2023.49


Though formally addressed to the requesting organs, advisory opinions may in reality primarily address the
rights and obligations of particular states and other entities—recent examples include the Wall advisory opinion
and the pending proceedings in the request concerning the policies and practices of Israel in the Occupied
Palestinian Territory, the Kosovo case, and the Chagos advisory opinion. In such circumstances, there may be a
greater expectation that the relevant states implement or comply with the opinion. Furthermore, implementation
may also be easier to assess in situations requiring action from a limited number of states. Additionally, such expec-
tations may reflect the rise in the prominence of principles such as the rule of law. Expectations may be even higher
of states that regularly voice support for such principles.

State Acceptance or Rejection of Advisory Opinions

States’ reception of the advisory opinions of the Court has been inconsistent from the very beginning. Pursuant
to the ICJ’s opinion in the Reparations case, Israel paid the United Nations compensation for the assassination of
mediator Count Folke Bernadotte, and the secretary-general considered the matter settled.4 On the other hand,
some member states continued to use admission to the United Nations as a political tool, ignoring the ICJ’s opin-
ion in Conditions for Admission, that admissions should be considered solely on the basis of the criteria of Article 4 of
the UN Charter.5 This resulted in another request for an advisory opinion from the General Assembly, asking if it
could admit new members without a Security Council recommendation. The Court answered in the negative.6

In more recent examples, Israel rejected the Court’s advisory opinion regarding the illegality of its wall in the
Occupied Palestinian Territories. The Supreme Court of Israel had occasion to consider the opinion shortly after it
was delivered. Noting the non-binding nature of the opinion, the Supreme Court stated that, as the “highest judicial
body in international law,” the “ICJ’s interpretation of international law should be given its full appropriate
weight.”7 The Supreme Court, however, rejected the advisory opinion’s implications for its established method-
ology of examining the legality of each segment of the wall separately.8

In response to the Chagos advisory opinion, the United Kingdom reaffirmed its position on its sovereignty over
the Archipelago, and its commitment to the obligations identified by the Tribunal in the binding award in the
Chagos Arbitration, mainly to return the Archipelago toMauritius once it is no longer needed for defense purposes.9

It further stressed the non-binding nature of the advisory opinion and that the status of the Archipelago “as a
United Kingdom territory” is “essential” for the U.S. naval base Diego Garcia.10 The United Kingdom remains
committed to this position, though as will be explained below, the United Kingdom andMauritius have since com-
menced negotiations. An unsuccessful attempt to rely on the opinion was also made before the English Court of

4 UN Doc. S/1506 (June 14, 1950).
5 Conditions of Admission of a State to Memberships in the United Nations (Article 4 of the Charter), Advisory Opinion, 1948 ICJ

Rep. 57 (May 28).
6 Competence of the General Assembly for the Admission of a State to the United Nations, Advisory Opinion, 1950 ICJ Rep. 4 (Mar. 3).
7 Mara’abe v. Prime Minister of Israel [2009] HCJ 7957/04, para. 56 (Sup. Ct. Isr.) (Isr.).
8 Id., para. 74.
9 Philippa Webb, The United Kingdom and the Chagos Archipelago Advisory Opinion: Engagement and Resistance, 21 MELB. J. INT’L L. 1, pt. V

(2021).
10 Statement of UK in the General Assembly, at 11, UN Doc. A/73/PV.83 (May 22, 2019); Webb, supra note 9, at 12–16.
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implementation, internationally and domestically. In some situations, this can create political and legal pressure on
states that have rejected the opinion, notwithstanding the fact that there is no formal “post-judgment” phase.
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Seeking Implementation Through the Requesting Organ

As ICJ advisory opinions are directed to the requesting organ, one can expect that states seeking implementation
initiate action within that organ. The success of such attempts has varied.
Recent examples in the General Assembly show this varying impact. For instance, after the Wall advisory opin-

ion, the Assembly adopted a resolution which “considered” that “respect for the Court and its functions is essen-
tial to the rule of law.”12 It demanded that Israel and all United Nations member states comply with their legal
obligations, as mentioned in the opinion. The Assembly also took active steps and requested the secretary-general
to establish a register of damage caused to all natural or legal persons resulting from Israel’s construction of the
wall.13 Such a register was established in a later Assembly resolution, on which the secretary-general reports reg-
ularly to the General Assembly.14 The advisory opinion continues to be referred to in the Assembly’s resolutions,15

and Security Council Resolution 2334 on Israeli settlements recalled “the advisory opinion rendered” by the ICJ.16

In contrast, the General Assembly has not taken any concrete action in the aftermath of the Kosovo advisory
opinion. After “having studied with great care the advisory opinion,” it merely acknowledged it and welcomed
the EU facilitation process between the parties.17

With respect to Chagos, the General Assembly welcomed the opinion and demanded that the United Kingdom
withdraw from the Archipelago “unconditionally within a period of no more than six months from the adoption of the
present resolution.”18 The resolution furthermore called on the United Nations and its specialized agencies to
recognize the Archipelago as “an integral part of the territory of Mauritius.”19

The Security Council’s only request for an advisory opinion concerned the legal consequences of South African
presence in Namibia in 1970.20 The Court found that that presence was illegal and that South Africa was obliged to
withdraw its administration from Namibia immediately. Member states were obligated to refrain from any action
that implied recognition of the legality of, or lent assistance to, such presence and administration. A Council res-
olution took note with appreciation of the opinion, agreed with its operative conclusions, and called upon all states
to conduct themselves accordingly. Nevertheless, the United Kingdom, joined at times by France and the United
States, continued to veto draft resolutions in the Security Council on the Namibia issue.21

11 R (Hoareau) v. Secretary of State for Foreign and Commonwealth Affairs [2020] EWCACiv. 1010, para. 116 (Royal Cts. Just. July 30,
2020) (UK).

12 GA Res. 10/15 (Aug. 2, 2004).
13

14 GA Res. 10/17 (Jan. 24, 2007).
15 GA Res. 72/14 (Dec. 7, 2017).
16 SC Res. 2334, pmbl. (Dec. 23, 2016).
17 GA Res. 64/298 (Sept. 9, 2010).
18 GA Res. 73/295, para. 3 (May 22, 2019) (emphasis added).
19 Id., paras. 6–7.
20 SC Res. 284 (July 29, 1970).
21 See, e.g., SC Res. 10489 (Dec. 30, 1971) (draft); SC Res. 11716 (June 6, 1975) (draft).
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Appeal. The Court of Appeal found that the opinion “is not a judgment in the traditional sense of determining a
dispute as between parties where the judgment has binding effect.”11
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legal––including further litigation—in an attempt to implement an advisory opinion.
A recent example is the Chagos opinion, where Mauritius has sought to utilize the opinion in other fora to bring

to bear various forms of political pressure on the United Kingdom. In August 2021, the Universal Postal Union, a
United Nations specialized agency, decided to no longer recognize stamps issued by the British Indian Ocean
Territory, which it would from then on consider to be part of Mauritius.22 Mauritius has also raised the issue
in the IndianOcean Tuna Commission (IOTC), an intergovernmental organization established under the auspices
of the Food and Agriculture Organization (FAO). A 2022 legal opinion from the FAO took the view that the
IOTC should treat Chagos as part of Mauritius.23 The matter is, as of October 2023, still pending: as part of a
consultative process with the IOTC, during the 2023 IOTC annual meeting, the United Kingdom committed to
clarifying “the status of its [IOTC] membership before the end of the year,” and Mauritius raised no objection.
Perhaps most notable, however, has been Mauritius’ initiation of legal proceedings against the Maldives for

delimitation of the maritime boundary between Maldives and the Chagos Archipelago, heard before a Special
Chamber of the International Tribunal for the Law of the Sea (ITLOS). In its judgment on preliminary objections
on January 28, 2021, the Special Chamber rejected the Maldives’ arguments that the United Kingdom was an
indispensable third party to the proceedings due to the sovereignty dispute over Chagos. The Special Chamber
held that the ICJ’s advisory opinion, while not binding, was “authoritative” andmade “determinations”with “legal
effect and clear implications for the legal status of the Chagos Archipelago,” such that “Mauritius can be regarded
as the coastal State in respect of the Chagos Archipelago for the purpose of the delimitation of a maritime boun-
dary even before the process of the decolonization ofMauritius is completed.”24 In contrast to the approach taken
by the courts of Israel and the United Kingdom, which stressed the non-binding nature of advisory opinions, the
Special Chamber treated the opinion not just as a subsidiary means of determining the law, but as a judgment that
essentially settled the sovereignty dispute.

Post-Opinion Negotiations

Notwithstanding their non-binding character, advisory opinions may factor into efforts to settle disputes via
negotiations. The recent Chagos example is demonstrative. While there has been no change in the United
Kingdom’s official position, on November 3, 2022, Mauritius and the United Kingdom announced the start of
negotiations “on the exercise of sovereignty” over the Archipelago. The Parties stated their intention “to secure an
agreement on the basis of international law to resolve all outstanding issues,” taking into account “relevant legal
proceedings.”25

The statement conveyed the intention to conclude the talks by early 2023, yet no outcome has been made public
as of October 2023. Finding an agreed solution on sovereignty is undoubtedly complicated by other factors. These
include the UK–U.S. agreement on the continued operation of the U.S. naval base on Diego Garcia in the archi-
pelago, compounded by the fact that the United States is not a party to the negotiations. Mauritius has publicly

22 Universal Postal Union Press Release, UPU Adopts UN Resolution on Chagos Archipelago (Aug. 27, 2021).
23 Report of the 27th Session of the Indian Ocean Tuna Commission, IOTC-2023-S27-R, paras. 12–13 (July 26, 2023).
24 Dispute Concerning Delimitation of the Maritime Boundary Between Mauritius and Maldives in the Indian Ocean (Mauritius/

Maldives), Preliminary Objections, Case No. 28, paras. 246–50 (ITLOS Jan. 28, 2021).
25 British Indian Ocean Territory/Chagos Archipelago, Statement Made on November 3, 2022, UIN HCWS354.
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Id.
Seeking Implementation by Other Legal and Political Means

Beyond the requesting organ, states (and other interested parties) may pursue other avenues, both political and
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These demonstrate that the question of Chagos cannot be viewed in isolation from domestic sensitivities concern-
ing other territorial disputes over British Overseas Territories.

A Nuanced Response

States often refer to the non-bindingness of advisory opinions when disagreeing with their content. The Wall
opinion remains unimplemented almost twenty years later. Almost five years since the Chagos opinion, the United
Kingdom has not ended its administration of the archipelago. In itself, the expectation that one particular state
should comply with an opinion may also give the impression that advisory opinions are used as a guise to bypass
the consent necessary for bringing contentious cases before the Court.29

At the same time, it should be noted that, despite its views being rejected by the ICJ, the United Kingdom has
stated that it will continue to be supportive of the Court as an institution and to engage with international courts
generally.30 The Supreme Court of Israel, despite rejecting theWall opinion, mainly on factual grounds, sought to
find common ground with the legal analysis of the ICJ. This has historically not always been the case, as there are
examples of states that have shied away completely from engaging with international courts and tribunals in the
wake of an unfavorable judicial or arbitral decision.31

The decision by Mauritius and the United Kingdom to enter into negotiations over the Archipelago was, fur-
thermore, not taken in a vacuum: it is linked to the Court’s opinion and the subsequent events described above.
Whatever the results of these negotiations, the opinion has already influenced the decisionmaking of both states. It
may be too soon to evaluate the precise effect of the Chagos opinion and what contribution it will make toward
resolving the dispute, but the mere fact that the parties are negotiating is more than can be said of states’ reactions
to other advisory opinions.
The Judgment of the ITLOS Special Chamber inMauritius/Maldives has not been free of criticism, especially for

the legal conclusions it drew from the Chagos opinion and the General Assembly resolution.32 Nevertheless, it
demonstrates the potential of advisory opinions to produce effects similar to that of binding judgments and
alter the legal situation of states. The Judgment allowed the case to progress to the merits phase and for the
Special Chamber to delimit the maritime boundary of the UK-administered archipelago.

26 Abhinandan Mishra, China Looking for Naval Bases Near Diego Garcia, SUNDAY GUARDIAN (Dec. 10, 2022); Parul Chandra, India in the
E.g., the pleadings of Cyprus in Legal Consequences of the Separation of the Chagos Archipelago fromMauritius in 1965, CR 2018/23,

48–49, 53–60 (Sept. 4, 2018).
28 Falkland Islands Government Press Release, Legislative Assembly Reaffirms Islanders Rights to Self-Determination (Nov. 3, 2022).
29 Legal Consequences of the Separation of the Chagos Archipelago fromMauritius in 1965, Advisory Opinion, 2019 ICJ Rep. 95 (Feb.

25) (dec., Tomka, J.).
30 Webb, supra note 9, at 22–23.
31 Id. at 20–21.
32 Natalie Klein, Chagos: A Boundary Dispute Tips Over a Sovereignty Ruling, INTERPRETER (Feb. 8, 2021); Karen N. Scott, Legal Acts and Legal

Facts: The Mauritius/Maldives Maritime Boundary Dispute in the Chagos Archipelago, ANZSIL PERSPEC. (Feb 23. 2021).
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stated its commitment to retain the base. However, some British parliamentarians, as well as possibly some in the
United States and India, are wary of the possibility that Mauritius, which is financially indebted to China, might
allow China to erect a base in the Archipelago.26 Other sensitivities, such as the status of the UK’s Sovereign Bases
in Cyprus27 or its dispute with Argentina over the Falklands/Malvinas may be another complicating factor.28

https://sundayguardianlive.com/news/china-looking-naval-bases-near-diego-garcia
https://www.deccanherald.com/opinion/india-in-the-crossfire-over-strategic-chagos-islands-1158989.html
https://www.deccanherald.com/opinion/india-in-the-crossfire-over-strategic-chagos-islands-1158989.html
https://www.icj-cij.org/case/169/oral-proceedings
https://www.facebook.com/100064291495689/posts/press-release3-november-2022legislative-assembly-reaffirms-islanders-rights-to-s/493201679499544/
https://www.icj-cij.org/case/169/advisory-opinions
https://law.unimelb.edu.au/__data/assets/pdf_file/0010/4019464/11Webb-unpaginated.pdf
https://law.unimelb.edu.au/__data/assets/pdf_file/0010/4019464/11Webb-unpaginated.pdf
https://www.lowyinstitute.org/the-interpreter/chagos-boundary-dispute-tips-over-sovereignty-ruling
https://anzsilperspective.com/legal-acts-and-legal-facts-the-mauritius-maldives-maritime-boundary-dispute-in-the-chagos-archipelago/
https://anzsilperspective.com/legal-acts-and-legal-facts-the-mauritius-maldives-maritime-boundary-dispute-in-the-chagos-archipelago/
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appreciation,33 whether or not an advisory opinion is considered as correctly reflecting the law—and how or
whether to act upon it—is a matter for states’ consideration. And as seen above, different opinions have been
received differently by states. And while the role advisory opinions play in the decision making of states may
be hard to ascertain, the opinion of the World Court can provide support and validation for a particular under-
standing of the law and may induce states and other actors to adopt the position articulated by the Court.

33 Prosper Weil, “The Court Cannot Conclude Definitively . . .” Non Liquet Revisited, 34 COLUM. J. TRANSNAT’L L. 109, 119 (1998).
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Crossfire Over Strategic Chagos Islands, DECCAN HERALD (Nov. 3, 2022).
27

Conclusion

Judge Gros aptly said that “there are no two ways of declaring the law.” In keeping with the principle of self-

https://heinonline.org/HOL/LandingPage?handle=hein.journals/cjtl36&div=14&id=&page=
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