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DEUXIEME PARTIE

PLAIDOIRIES CONCERNANT
LA QUESTION PRELIMINAIRE

SEANC_ES PUBLIQUES

tenues -au Palws de la Paix, La Have, du 10 au I4 mat et le
T5 juin 1954, sous la présidence de siv Arnold McNaiv, Président,
pour Uowverture de Vaudience, ef sous la présidence de M. Guerrevo,
Vice-Président, pour Uaffaive de I'or monélaire pris & Rome en 1943

PART II

ORAL ARGUMENTS CONCERNING
- THE PRELIMINARY QUESTION

PUBLIC SITTINGS

held at the Peace Palace, The Hague, on May Ioth to I4th, and
June z5th, 1954, the President, Sir Arnold McNair, presiding at the
opening of the heaving, and the Vice-President, M. Guerrero,
Acting President, presiding in the case of the Monetary Gold
removed from Rome in 1943
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PROCES-VERBAUX DES SEANCES TENUES

DU 10 AU 14 MAI ET LE

_ ANNEE 1954
PREMIERE AUDIENCE PUBLIQU

Présents - Sir
Président ; MM. BASDEVANT, HACKWORTI
Kragstap, Bapawr, Reap, Hsu Mo, Levi C
KojevNikov, fuges; M. GasTano MoORELLE,
QLivAN, Grefier.

Sont également présents: .
Pour la Républigue ifalienne :
S. Exc. M. Casto Carusc, ambassadeur d'Tt
d'agent ;
assisté de .
H. Tomaso PERASSI, professeur de droit i
de Rome, comme conseil.
Pour la Républigue francaise :

M. André Gros, jurisconsulfe du Ministér
en qualite d'agent ;

ARNOLD McNaIR, Présiden

15 JUIN 1954

E {10 v 54, It &)

t: M. GUERRERO, Vige-
1, WINLARSKI, ZoORICIC,
ARNEIRO, ARMAND-Ucon,
juge ad hec; M. LopEz

alie & La Haye, en qualité

1ternational 4 la Faculté

e des Affaires étrangéres,

assisté de -

M. Philippe MoNOD, ministre pléni‘potentiail:

re, comme couseil,

Pour le Rovawme- Uni de Grande-Bretagne ef 4 Irlande du Nord :

Sir Gerald Frrzmaurice, K.C.M.G., jurisco

en gualité d'agent ;
assisié de :
M. J. E. 8. FawceTrr, DS.C,

consetl,

membre du

nsulte du Foreign Office,

Barreau anglais, comme

" 1e PRESIDENT ouvre l'audience.

Il annonce qu'un membre de la Cour, M. Alvarez, est empéché par

son état de santé de prendre part a la premiér

re partie de ces audiences.

Le 27 novembre 1953, M. Feodor Ivanowtch Kojevnikov a été élu
membre de la Cour internationale de ]ustlce
En vertu de F'article 2o du Statut, le Président invite M. Kojevnikov

4 prononcer la déclaration solennelle prescrite

ment.
M. KojevNIROV prononce la déclaration s

Le PresipENT en prends acte et déclare
installé dans ses fonctions de juge a la Cour

par l'article 5 du Régle-

Hennelle.

M. Kojevnikov diiment

internationale de Justice,
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- MINUTES OF THE SITTINGS HELD FROM
MAY 1oth TO 14th, AND ON JUNE r15th, 1954

YEAR 1954
FIRST PUBLIC SITTING (10 v 54, IT a.#2.)

Present : President Sir ArNoLD McNAIR ;| Vice- President GUERRERO ;
Judges BaSDEVANT, HACKWORTH, WINIARSKI, ZORICIC, KLAESTAD,
Bapawi, Reap, Hsu Mo, Levi CARNEIRG, ARMAND-UGcoN, KOJEVNIKOV;
Professor GarTano MoreLLl, Judge ad hoc; Registrar LOPEZ QLIVAN.

Also present:

For the Italian Republic :
H. E. M. Casto CAruso, Ambassador of Etaly at The Hague, as Agent,

assisted by .

M. Tomaso PErAsSI, Professor of International Law at the Faculty
of Rome, as Counsel.

For the French Republic:

M. André Gros, Legal Adviser of the Ministry for Foreign Affairs,
as Agent';

assisted by @ :

M. Philippe MonoD, Minister Plenipotentiary, as Cowunsel.

For the United Kingdom of Great Britain and Novihern Ireland :

Sir Gerald FrrzmavricE, K.C.M.G., Legal Adviser to the Foreign
Office, as Agent ; :

assisted by :

Mr, J. E.S. Fawcert, D.S.C., Member of the English Bar, as Counsel.

The PrRESIDENT opened the hearing and announced that one Member
of the Court, Judge Alvarez, was prevented for reasons of health from
being present during the first part of this session. .

On November 27th, 1953, M. Feodor Ivanovich Kojevnikov was
elected a Member of the International Court of Justice.

By virtue of Article 20 of the Statute, the President called upen
M. Kojevnikov to make the solemn declaration prescribed by Article 5
of the Rules of Court. :

Judge KojevNikov made the relevant declaration.

The PRESIDENT placed on record the declaration made by M. Kojev-
nikov and declared him duly installed as a Judge of the International
Court of Justice. '
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Le Président rappelle que, depuis sa derniére réunion, Ia Cour déplore
la perte de I'un de ses membres les plus distingués, sir Benegal Narsing
Ran, dont la mort est survenue le 30 novembre 1953. 1l était le premier
Indien qui ait siégé & la Cour. Il apportait Al son travail une expérience
particuliérement vaste dans I'administration| le droit et la vie publique.
Apres des études aux Universités de Madras et de Cambridge, il avait
entrepris en 1910 une carriére d'une grande distinction et d’'une grande
valeur dans le cadre de 'administration civile indienne. De 1925 4 1933
il avait été secrétaire du Département législ'latif d’Assam et du Conseil
legislatif d’Assam, ainsi que conseiller juridique du Gouvernement
d’Assam. En 1934, il ¢tait entré au Département juridique du Gouverne-
ment de 'Inde et, de 1935 & 1937, avait complété la revision de tout le
corps des lois indiennes. 1l avait été nommé‘membre de la Commission
des réformes en 1938 et juge 4 la Haute Cour de Judicature du Bengale
de 1939 A 1944.

Entre autres fonctions, il était président de la Commission d’arbitrage
dans le différend infer-étatique relatif aux eaux du systéme fluvial de
I'Indus, président du Comité pour la codification du droit hindou,
premier ministre du Kashmir et, de 1946 & 1649, conseiller constitution-
nel de I'Assemblée constituante de l'Inde. Il avait été également conseiller
de I'Assemblée constituante de Birmanie, en| 1947, pour la préparation
de la constitution de ce pays.

De juin 1949 jusqu’a son élection & la Cour, jl avait été le représentant
permanent de 'Inde aux Nations Unies et le chef des délégations indien-
nes qui ont participé 4 plusieurs sessions de I’Assemblée générale. 11 était
le représentant de I'Inde au Conseil de sécugité en 1g50 et en 1951, et
membre et, pendant quelque ternps, vice-président, de la Commission de
drgit international. )

I1 avait été élu a la Cour internationale de| Justice en février 1gsz, et
son mandat devait s'étendre jusqu’en 1g61. Malhcureusernent, sa santé
commenga de faiblir en 1653 et il lui fallut Yimifer sa participation aux
travaux de la Cour, Elle a été suffisante, cependant, pour permettre aux
membres de la Cour de comprendre ’étendue de la perte causée par sa
mort,

En plus de sa grande expérience juridique et politique, les qualités
remarquables de sit Benegal étaient : sa science et sa compréhension
sympathique, sa patience et sa fermeté. Il inspirait non seulement con-
fiance, mais affection. Les services qu'it a rendlus 4 son pays, et sa parti-
cipation aux travaux des Nations Unies & New-York et 4 Genéve appar-
tiennent au passé, et sont bien connus, Pour :ses collégues, sa mort pré-
maturée signifie une déception et une grande promesse inachevée, car
il est rare de rencontrer un homme dont les) qualités morales et intel-
lectuelles, alliées 4 son expérience et 4 son caractére, le préparent aussi
admirablement a remplir les fonctions judiciaires. Ceux des membres de
la Cour qui ont eu la privilége de travailler|avec lui n’oublieront pas
I'exemple de ce grand serviteur de I'Titat,

" Le Président invite la Cour et 'assistance 4 se lever un instant en
bommage 4 sa mémoire, ‘

Le PRESIDENT annonce que, conformément aux dispositions de I’ar-
ticle 13 du Réglement, il céde la présidence 4 M. Guerrero, Vice-President
faisant fonction de Président en 'affaire de 'or monéfaire pris a Rome
en I043. o
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The President recalled that, since the Court last met, it had suffered
the loss of one of its most distinguished members, Sir Benegal Narsing -
Rau, whose death occurred on November 3joth, 1953. The first Indian
to sit on the Court, he brought to his work here an unusually rich expe-
rience—in administration, in the law and in public life. After graduating
in the Universities of Madras and Cambridge, he entered in 1910 upon
a career of great distinction and valug in the Indian Civil Service. During
the period 1925 to 1933, he was Secretary to the Assam Legislative
Department and the Assam Legislative Council, and Legal Adviser to
the Government of Assam. In 1934, he joined the Legislative Depart-
ment of the Government of India and, during the pericd 1933 to 1937,
he completed a revision of the entire Indian Statute Bock. He was
appointed a Reforms Commissioner in 1938 and was a Judge of the High
Court of Judicature of Bengal from 1939 to 1944.

Amongst other appointments, he was Chairman of the Commission
of Adjudication of the inter-State dispute regarding the waters of the
Indus River System, Chairman of the Committee for the Codification
of Hindu Law, Prime Minister of Kashmir, and, from 1946 to 1549,
Constitutional Adviser to the Constituent Assembly of India. He also
advised the Constituent Assembly of Burma in framing the Constitution
of that country in 1947 -

From June 1949 until his election to the Court, he was the Permanent
Representative of India at the United Nations and the leader of the
Indian delegations attending several sessions of the General Assembly.
He was the representative of India in the Security Council in 1950 and
1951, and was also a member and, for a period, Vice-Chairman of the
International Law Commission.

He was elected to this Court as from February 1952 and his term of
office would have lasted until 1g61. Unfcrtunately, his health began to
fail in 1953 and his participation in the work of the Court was much
restricted. It was, however, enough to enable Members of the Court to
realize how severe was the loss which they had sustained by his death.

Apart from his great legal and political experience, the outstanding
qualities of Sir Benegal Rau were his learning and his sympathetic
understanding, his patience and his firmness. He inspired not only
confidence but affection. His services to his country and his contributions
to the work of the United Nations in New York and Geneva lay in the
past and were on record. For Members of the Court his untimely death
meant disappointment and a great promise unfulfilled ; for it was rare
to find a man whose moral and intellectual qualities cembined with his
experience and temperament fitted him so admirably te hold judicial
office. Members of the Court who were privileged to work with him
were not likely to forget the example of this great public servaut,

The President called upon the Court and the public to stand for a
few moments as a mark of respect for the memory of Sir Benegal Rau.

The PrEsipENT stated that, according to the provisions of Article 13
of the Rules, he would now transfer the Presidency to M, Guerrero,
Vice-President, Acting President in the case of the Monetary Gold
removed from Rome in ro43.
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[Le Président et le Vice-Président échangent leur faiitenil.]

Le ViCE-PRESIDENT, faisant fonction de |Président, annonce que la
Cour-se réunit aujourd’hui pour examiner le|différend entre la Républi-
que italienne et les Gouvernements des Etats-Unis d’Amérique, de la
France et du Royaume-Uni de Grande-Bretagne et d'Irlande du Nord
concernant I'or monétaire pris 3 Rome en 1943,

Cette affaire a été introduite par une quuét!e du Gouvernement italien,
datée du 19 mai 1953, notifiée 4 la Cour le méme jour 4 la suite de laquelle
des délais ont été fixés pour la présentation| des deux premiéres piéces
de la procédure écrite. ‘

Dans le délai prescrit pour la présentation du contre-mémoire, le Gou-
vernement de la République italienne a déposé un document intitulé
«Question préliminaire » et se rapportant a|la compétence de la Cour.

De nouveaux délais ont alors été fixés par la Cour le 3 novembre 1953,
pour permettre au Gouvernement de la République italienne de préciser
sa position, et aux trois gouvernements défendeurs de présenter les

exposés écrits de leurs observations et conclu
Ces piéces ont été déposées dans les délais in
tenant en état d’étre plaidée.
Le Gouvernement italien, ne comptant pas
de sa nationalité, s’est prévalu du droit que

Statut et a désigné M. Gaetanc Morelli, profe!

sioms.

npartis et 1'affaire est main-

au sein de la Cour un juge
lui confére Varticle 31 du
sseur de droit international

& 1'Université de Rome, pour siéger avec la Cour en qualité de juge ad

hoc.

Le Vice-Président, faisant fonction de Président, prie le Greffier adjoint
d’'introduire M, Morelli. Il invite M, Morelli a prendre, conformément &
P'article 5 du Réglement, 1'engagement solennel prévu par larticle 20

du Statut.
M. MorgLLI prononce la déclaration solenn

Le Vice-PRESIDENT, faisant fonction de Pr
en donne acte et le déclare diment instalié
présente affaire.

Le Gouvernement tlalien est veprésemté pay|:

5. Exc. M. Caruso, ambassadeur d’Italie &

par M. Tomaso Perassi, professeur de droit

de Rome, comme conseil,

Le Gouvernement francais est veprésenté par|:
M. André Gros, jurisconsulte du Ministés

comme agent, et par M. Philippe Monod,
comme conseil,

elle.

ésident en cette affaire, lui
comme juge aux fins de la

La Haye, comme agent, et
international 4 la Facultd

e des Affaires étrangéres,
ministre plénipotentiaire,

Le Gouvernement du Royaume-Uni est représents par :

Sir Gerald Fitzmaurice, K.C.M.G., jurisconsulte da Foreign Office,
comme agent, et par M. J. E. 8. Fawcett, D.S.C., membre du Barreau

anglais, comme conseil,

Le Gouvernement des Etats- Unis 4’ Amérigue

M. Herman Phleger, conseiller juridique
comme agent.

1

est veprésenté par
du Département d’Ftat,
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[The President and the Vice-President exchanged places.]

The ViceE-PrESIDENT, Acting President in this case, announced that
the Court was assembled to deal with the dispute which had arisen
between the Italian Republic and the Governments of the United States
of America, of France and of the United Kingdom of Great Britain and
Northern Ireland regarding the Monetary Geld removed from Rome in
1943.

This case was submitted to the Court by an Application of the Ttalian
Government, dated May 1gth, ros53, notitied to the Court on the same
day. Following this Application, time-limits were fixed for the presen-
tation of the first two Pleadings.

In the time-limit fixed for the presentation of the Counter-Memorial,
the Government of the Italian Republic submitted a document entitled
“Preliminary Question’’, dealing with the jurisdiction of the Court. -

New time-limits were.fixed accordingly by the Court on November
3rd, 1953, for the Government of the ltalian Republic to define its
position and for the three defendant Governments to submit the written
statements of their observations and submissions.

These documents were filed in the time-limits prescribed and the case
was now ready for hearing.

The Italian Government, not having a judge of its nationality on the
Bench, had availed itself of the right conferred upon it by Article 31
of the Statute and had designated M. Gaetano Morelli, Professor of
International Law at the University of Rome, to sit with the Court as
judge ad koc in this case.

The Vice-President, Acting President, cailed upon the Deputy-
Repistrar to bring M. Morelli into the Hall of Justice. He then requested
M %\]/[orelli to make, in accordance with Article 5 of the Rules, the solernn
declaration prescribed by Article 2¢ of the Statute.

M. MogreLLI made the relevant declaration.

The VICE-PRESIDENT, Acting President, placed on record the declar-
ation made by M. Morelli and declared him duly installed as a Judge in
the present case,

The Halian Government was vepresented by -

H. E. M. Caruso, Italian Ambassador at The Hague, as Agent, and by
M. Tomaso Perassi, Professor of International Law at the Faculty of
Rome, as Counsel.

The French Government was represented by .

M. André Gros, Legal Adviser to the Ministry for Foreign Affairs, as
Agent, and by M. Philippe Monod, Minister Plenipotentiary, as Counsel.

The Government of the United Kingdom was vepresented by :

Sir Gerald Fitzmaurice, K.C.M.G., Legal Adviser to the Foreign Office,
as Agent, and by Mr. J. E. S, Fawcett, D.S.C., Member of the English
Bar, as Counsel. ;

The Govermment of the United States of America was vepresented by :

Mr. Herman Phleger, Legal Adviser to the Department of State, as
Agent.
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L’agent du Gouvernement des Etats-Unis d
4 la disposition de la Cour, a fait connaftre qu

part & la procédure orale dans cette affaire,
Le Vice-PrRESIDENT, faisant fonction de

1954
Amérique, tout en restant
il n’entendait pas prendre

Président en cette affaire,

r p | . -
constate la présence devant la Cour des agents et conseils des Gouverne-

ments italien, francais et du Royaume-Uni.
Conformément 4 l'article 51 du Réglement,

la Cour a décidé d’entendre

en premier lieu l'agent du Gouvernement italien, ce gouvernement ayant

posé la question préliminaire, dont doit uni
au présent stade de la procédure.

Le Vice-Président, faisant fonction de Prési

la parole & I’agent du Gouvernement italien,

S. Exc. M. Caruso prononce 'exposé repro

Le VICE-PRESIDENT, faisant fonction de
donne la parole & M. Perassi, conseil.

juement s’occuper la Cour

dent en cette affaire, donne

duit en annexe .

Président en cette affaire,

M. PErasst commence la plaidoirie reproduite en annexe 2,

(L’andience, suspendue & midi 535 est reprise
M. Perassi, consell du Gouvernement itaJlicn,

reproduite en annexe 2,

(L’audience est levée & 16 h. 55.)

Le Vice-B
{5
Le Greffig
Signé) J. Lopez OLIVAN,

(

DEUXIEME AUDIENCE PUBLIQU

Présents : [Voir andience du 10 mai.]
Le VICE-PrEsIDENT, faisant fonction de

Le professeur André Gros prononce la plaid

& 16 heures.}

termine la plaidoirie

résident,
Signé) J. G. GUERRERO.

r

E {11 v 54, 16 A)

Président en cette affaire,
donne la parole & 'agent du Gouvernement d

¢ la République frangaise.
sirie reproduite en annexe .

Le VicE-PrEsineERT, faisant fonction de Pqésident, donne la parole a
I'agent du Gouvernement du Royaume-Uni de Grande-Bretagne et d'Ir-

lande du Nord.

Sir Gerald FiTzmauRIicE commence la plaido

{La séance est levée & 18 heures.)

. Y Voir p. 105.

T2 s pp. 106-I20
GO | B oNZI-I23.
4

» W 124-145.

irie reproduite en annexe*,

{Signatures. ]
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The Agent of the United States Government, while remaining at the
disposal of the Court, had informed the Court of his 1ntent10n not to
take part in the QOral Pmceedmgs in this case.

. The VIcE-PRESIDENT, Acting President, noted the presence in the
Court of the Agents and Counsel of the Italian, the French and the
United Kingdom Governments.

In accordance with Article 51 of the Rules, the Court had decided to
hear first the Agent of the Italian Government, as this Government had
taised the Preliminary Question which was the sole matter before the
Court at the present stage of the proceedings.

The Vice-President, Acting President, called upon the Agent of the
Italian Government.

His Excellency M. Caruso made the speech reproduced in the Annex 1.

The VicE-PRESIDENT, Acting President, called upon Counsel for the
Italian Government, Professor Perassi.

Professor PERasst began the statement reproduced in the Annex®
{The Court adjourned from 12.53 until 4 p.m.}

_ Professor PErRassi, Counsel for the [talian Government, concluded
the speech reproduced in the Annex?

(The Court rose at 4.535 p.m.)

(Signed} J. G. GUERRERO,
President.

{Signed) J. LOPEZ OLIVAN,
Registrar,

SECOND PUBLIC SITTING (11 Vv 54, 4 p.m.)

Present : {See sitting of May 1oth.]

The VIcE-PRESIDENT, Acting President in this case, called upon the
Agent of the Government of the French Republic,

Professor André Gros made the speech reproduced in the Annex ®,

*The Vice-PrREsiDENT, Acting President, called upon the Agent of
the Govcrnment of the United ng,dom of Great Britain and Northern
Treland.

" Sir Gerald FITzMAURICE began the speech reproduced in the Anneh s

- (The Court rose at 6 p.m.)
o [Signatures.]

L See p. 105,

2, Pp. 106-120.
|, ., IzIr-iz3.
Yo 1247145
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TROISIEME AUDIENCE PUBLIQU

Présents :

11954

E {12 v 54, 10 A 30)

[Voir audience du 1o mai, & 'exception de M. Gros, absent.]

Le Vice-Prisipent, faisant fonction de Président, donne la parole &

'agent du Gouvernement du Royaume-Uni.

Sir Gerald FITZMAURICE termine la plaidoirie reproduite en annexe *.
{L'audience est suspendue de midi 50 4 16 heurcs)
Le VICE-PRESIDENT, faisant fonction de Président, donne la parole au

conseil du Gouvernement dn Royaume-Uni.
M. J. E. S, FawcCETT prononce la plaidoir
(L’andience est levée a 17 h. 45.)

QUATRIEME AUDIENCE PUBLIQ

Présents : [Voir andience du 10 mai, & 'exc

Le Vice-PriEsmnent, faisant fonction de
M. Armand-Ugon désire poser une question au?

M. ArRMAND-UGON pose la question 1:eproc‘luI

je reproduite en annexe 2.

[Signatures.]

UE (13 v 54, 16 A4.)

eption de M. Gros, absent.}
Président, annonce que

x representants des Parties.

ite en annexe 2,

Le VIcE-PrESIDENT, faisant fonction de Président, donne la parole au

conseil du Gouvernement de la République italienne.
Le professeur PERASSI prononce la plaidoirie reproduite en annexe ?,

4 la fin de laqueile il présente les conclusions d
ment,

Le VICE-PRESIDENT, faisant fonctmn de Pre
en exercice du Gou\fernement francais si so

faire entendre une seconde fois devant la Cour.

M. Philippe Moxon répond que le Gouverr
4 Ja Cour en cette matiére.

{L’audience est levée & 17 h. 43.)

CINQUIEME AUDIENCE PUBLIQUE

Présenis :

Le VIcE-PRrESIDENT, faisant fonction de Pr
Tagent du Gouvernement du Reyaume-TUni.

Sir Gerald Fr1zMaURICE prononce la plaidoil

Voir pp.
il
n
n

1 I24-145.
2 1 I46-155.
¥ P Ish.

i pp. I56-164.
§ ¥ I05-174.

a

[Voir audience du 10 maij, 3 'exce

éfinitives de son Gouverne—

:sident, demande a Uagent
n Gouvernement désire se

nerment frangais s'en remet

[ Signatures.]

(14 v 54, 10 A. 30)
=ption de M, Gros, absent.}
esident, donne la parole &

rie reproduite en annexe 5.
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THIRD PUBLIC SITTING (12 v 54, 10.30 a.m.)

Present : {See sitting of May roth, except for Mr, Gros, absent.)

The Vice-PRESIDENT, Acting President, called upon the Agent of the
United Kingdom Government.

Sir Gerald Frrzmaurice concluded the speech reproduced in the
Annex i

{The Court adjourned from 12.50 until 4 p.m.}

The ViCE-PRESIDENT, Acting President, called upon Counsel for the
United Kingdom Government.

Mr. J. E. S, FawceTT made the speech repmduced in the Annex?2,
(The Court tose at 5.45 p. m.)
[Signatures. ]

FOURTH PUBLIC SITTING (13 v 34, 4 p.m.)

Present - [See sitting of May 10th, except for M. Gros, absent.]

The VIice-PresipENT, Acting President, announced that Judge
Armand-Ugon wished to put a question to the Agents of the Parties.

Judge Armanp-Ucos put the question reproduced in the Annex 2.

The VicE-PRESIDENT, Acting President, called upon Counsel for the
_Government of the Italian Republic.

Professor PErasst made the speech reproduced in the Annex®, at
the conclusion of which he presented the Final Submissions of his
Government.,

The VicE-PrESIDENT, Acting President, asked the Acting Agent of
the French Government whether his Government wished to make a
second address to the Court,

M. Philippe Monob replied that the French Government left the
matter in the hands of the Court.

{The Court rose at 5.45 p.m.) .
[Stgnatures. |

FIFTH PUBLIC SITTING (14 v 54, I0.30 a.m.)
Present : [See sitting of May 1oth, except for M. Gros, absent.]

The VicE-PRESIDENT, Acting President, called upon the Agent of the
Unite¢d Kingdom Government.

Sir Gerald FirzMaUrRICE made the speech reproduced in the Annex®.

1 See pp. 124-145.
2

" I46-155.
s, Pp. 156
¢ ,, Ppp- 156-164.

3 1y 1t 165'1 74
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Le Vice-PrEsipenT, faisant fonction de Pr
de Ia procédure orale.

(L’audience est levée a 12 h. 15.)

1954 -
résident, annonce la cléture

[Signalures. |

DIXIEME AUDIENCE PUBLIQUE (15 vI 54, 12 h.)

Présends :
Sir ARNOLD McNarr, Prdsident

WiINIARSKI, ZoRi€i¢, KrLAESTAD, IBapawr,

CARNEIRO, ARMAND- U(:ON KO]FV\‘IhDV juges ;

hoc; M. Lépez OLIVAN, Greﬁer
Sont présenis également :

Pour la République italienne -

Dr, Lucic SEpasTIaNI, chargé d’affaires d’

agent,

Pour la République francaise :
M. Charles DE BARTILLAT, conseiller de 1'an

Pour le Royaume- Uni de Grande- Bretagne ef o

M. GUERRERO, Vice-Président, faisant fonction de President ;
MM. BasSDEVANT, HACKWORTH,

Reap, Hsu Mo, Levi
M. MorELLI, juge ad

[talic a La Haye, comme

bassade de France.
I’ frlande du Novd :

M. F. A, VALLAT, jurisconsulte adjoint du Foreign Office, comme agent

ad hoc.

Le Vice-PrRESIDENT, faisant fonction de P

IrF’:si(‘ient, cuvre 'audience

en annoncant que la Cour va prononcer son arrét en l'affaire de l'or
monétaire pris a Rome en 1943, affaire porteée devant la Cour par une
requéte du Gouvernement de la République italienne contre la Républi-
que francaise, le Royaume-Uni de Grande-Bretagne et d’Irlande du Nord
¢t les Etats-Unis d’Amérique, et qui a fait lobjet de la part du Tequérant

d'une question préliminaire touchant la comp:

ttence de Ia Cour.

Conformément a I'article 58 du Statut, les agents des Parties en cause

ont été prévenus qu'il serait donné lecturel
audience, de l'arrét de la Cour sur sa compé
faisant fonction de Président, constate la prése

représentants. Les expéditions officielles de |
vernements leur seront remis au cours de la p
Le Vice-Président, faisant fonction de Prés

a décidé, conformément A Uarticle 39 clu Statu

Parrét ferdlt fo1,
II va en donner lecture.

(Le Vice-Président, faisant fonction de Pr

L'arrét 1)

au cours de la présente
tence. Le Vice-Président,
nece des agents ou de leurs
arrét destiné A leurs gou-
résente audience.
dent, déclare que la Cour
t, que le texte fram;als de

¢sident, donne lecture de

Le Vice-Président, faisant fonction de Président, invite le Greffier a

donner lecture du dlSpUSltlf de i'arrét dans le

! Voir publications de ia Cour:
Hnances I954, pp. 19-35.

Recueil des Arve

texte dnglals

s, Amis consuliatifs e Ovdon-
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The VICE-PRESIDENT, Acting President, declared that the Oral Pro-
ceedings were closed. _
(The Court rose at 12.15 p.m,)
[Signatures.]

TENTH PUBLIC SITTING (15 VI 34, 12 noon)

Prosent : Vice-President GUERRERO, Acting President ; President Sir
Amvorp McNatr; Judges BaspDevaNT, HackworRTH, WINIARSKI,
Zori¢ré, KLAESTAD, Bapawrt, Reap, HsUu Mo, LEvI CARNEIRO, ARMAND-
Ucon, Kojevnirov ; M. Morervi, Judge ad hoc; M. LéPEz OLivAn,
Registrar.

Also present ;

For the Italian Republic :

Dr. Lucic SewasTiani, Chargé d’affaires of Italy at The Hague, as
Agend. '

For the French Republic :
M. Charles DE BARTILLAT, Counsellor at the French Embassy.

For the United Kingdow of Great Britain and Northern Iveland :

Mr. F. A. Varzar, Deputy Legal Adviser to the Foreign Office, as
Agent ad hoc.

The VicE-PresIDENT, Acting President, opened the sitting and
stated that the Court was about to deliver its Judgment in the case
concerning the Monetary Geld removed from Rome in 1943, which was
brought before the Court by an Application of the Government of the
Ttalian Republic against the French Republic, the United Kingdom of
Great Britain and Northern Ireland and the United States of America,
and which had given rise to the submission by the Applicant of a Preli-
minary Question concerning the jurisdiction of the Court.

In accordance with Article 58 of the Statute, the Agents of the Parties
in the case had been notified that the Judgment of the Court on the
question of jurisdiction would be read.at the present sitting. The Vice-
President, Acting President, noted that the Agents or their represen-
tatives were present. An official copy of the Judgment, intended for their
Governments, would be handed to them in the course of the sitting.

The Vice-President, Acting President, declared that the Court had
decided, in accordance with Article 3g of the Statute, that the French
text of the Judgment should be considered as authoritative.

He would read the text.

{The Vice-President, Acting President, read the relevant text®)

He then called upon the Registrar to read the English text of the
operative part of the Judgment.

1 See Court’s publications : Reporis of Judgments, Advisory Qpinions and Orders
1954, PB- 19-33. .
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(Le GREFFIER lit le texte du dispositif en anglais.)

Le Vice-PrESIDENT, faisant fonction de Président, lit I'addendum qui
suit le dispositif et déclare que l'auteur de‘l’opinion individuelle * et

Pauteur de 'opinion dissidente 2 l'ont informé qu'ils ne désiraient pas en
donner lecture a I'audience, :

(La séance est levée a 12 h. 40.)

* Vair publications de la Cour: Recueil des Arvéls, Avis consultatifs et Ordon-
#ances 1954, Pp. 37-38.
2 Ibid., pp. 39-45.
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{The REGISTRAR read the relevant text.)

The VicE-PxESIDENT, Acting President, read the addendum to the
Judgment, and stated that the author of the Individual Opinion * and
the author of the Dissenting Opinion ¢ had informed him that they did
not propose to read them at this sitting.

{The Court rose at 12.40 p.m.)

1 Sec Court’s publications: Reports of Judgments, Advisory Opinions and
Orders 954, PP- 37-35.
t fhid., pp. 39-45.

L
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ANNEXE AUX PROCES-VERBAUX
ANNEX TO THE MINUTES

1. DECLARATION DE M. CASTO CARUSO

(AGENT DU GOUVERNEMENT ITALIEN)

A TA SEANCE PUBLIQUE DU IO MAI IQ34, MATIN

Monsieur le Président, Messieurs les Juges.

Je vous prie d’agréer avant tout I'expression de mes meilleurs senti-
ments et de mon plus profond respect. Avant de prer le Président de
donner la parole & M. le professeur Tomaso Perassi, conseil du Gouverne-
ment italien, je tiens 4 déclarer de la fagon la plus formelle que le Gouver-
nement italien attache une grande importance au maintien des excellents
rapports qu'il entretient avec le Gouvernement du Royaume-Uni et que,
par conséquent, il est prét & s'entendre directement avec le Gouvernement
britannique sur cette affaire pour la régler d'une maniére équitable avant
méme que la décision de la Cour soit prononcée. Je suis siir que le Gouver-
nement des Etats-Unis d’Amérique et le Gouvernement francais ne
pourraient que voir avec la plus grande sympathie un accord direct de
ce genre, étant donné les rapports également amicaux qu’ils entretiennent
avec mon Gouvernement et le Gouvernement du Royaume-Uni.

Je prie M. le Président de donmer la parole au professeur Tomaso
Perassi, conseil du Gouvernement italien,




Io6

2. PLAIDOIRIE DE M. TOMA/
(CONSEIL DU GOUVERNEMENT

AUX SEANCES PUBLIQUES DU I
{Séance publique du 10 mai I
Monsieur le Président, Messieurs de la

C’est la premiére fois que j’ai I'honneur de
Ma premiére parcle sera pour adresser 4 la

droit international, l'expression de mon proefo

Je prie la Cour de bien vouloir maccord

\SO PERASSI
ITALIEN)

0 MAI 1954

554, matin]

Cour.

plaider devant cetie Cour.
Cour, organe supréme du
nd dévouement,

ey toute I'indulgence dent

j’ai besoin.

Je n'awrais pas terminé 'expression de mes
si je n'adressais mon salut cordial aux ém
mes contradicteurs dans cette affaire,

M. le Président, Messieurs de la Cour, je crois utile de rappeler, aussi
briévement que posslble les conditions dans 1'(‘-:squelles le Gouvernement
italien a introduit cette affaire devant la Cour.

La partie I1I de I'acte final de la conférence de Paris sur les repard.tlons,
signé le 14 janvier 1946 par dix-huit Etats parmi lesquels les Etats-Unis
d’Amérique, Ia France, le Royaume-Uni et }{Albanie, avait préva que
T'or monétaire retrouvé en Allemagne par les forces alliéés seraif réuni
dans une masse commune pour &tre répartl 4 titre de restitution entre

sentiments en ce moment
linents juristes qui seront

les pays admis 4 bénéficier de cette masse au
qu’ils avaient respectivement perdues du fait

magne ou de transferts jllégitimes en Allem:
L’'Ttalie avait adhéré A la partie IIT de 'ac

restitution de l'or monétaire, par le protocole

prorata des quantités d’or
des spoliations par I'Alle-
agne,

te de Paris concernant la-
signé le 16 décembre 1947

avec les Gouvernements des Eta.ts~UmS, de la France et du Royaume-Un.

Aux fins d’accomplir leur mission aux termes de ladite partie III,
les Gouvernements des Etats-Unis d’Amérique, de la France et du
Rovaume-Uni instituérent la Commission tr115art1te pour la restitution
de T'or monétaire et invitérent tous les’ gouvernements qui le désiraient
4 soumettre 4 ladite commission leurs deman'des tendant & recevoir, au
titre de la partie III de I'acte de Paris, une part proportlonnclle de la
masse d'or en question, |

Le Gouvernement italien, se basant sur le fait qu'a la date du 16 sep-
tembre 1943, 88,5 9% du capital actionnaire de la Banque nationale
d’Albanie était la propriété de I'Etat italien, |présenta & la Commission
tripartite une demande visant & obtenir d’ étre admis a participer 4 la
répartition de la masse commune de l'or retlrouve pour la quote-part
relative 4 la quantité d’or monétaire de la Banque nationale d’Albanie
pillée par les Allemands & Rome en 1943.

La Commission tripartite avait été saisie ¢’une demande semblable
par le Gouvernement albanais qui, entre autres allegatlons inexactes,
avait assuré que l'or pillé par les Allemands a Rome gétait la propnete
de la Banque d’Etat albanais, tandis que celle-ci n'avait été créée qu'en
janvier 194s.
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La Commission tripartite, considérant que les demandes concurrentes
de I’Albanie et de I'Italie sonlevaient des questions controverses qu'elle
&tait incompétente A trancher, renvoya pour décision lesdites demandes
aux Gouvernements des Etats-Unis, de la France et du Rovaume-Uni,
par sa décision du 17 movembre 1950.

Les trois gouvernements, étant en désaccord sur un point de droit et
interprétant de maniéres différentes le paragraphe C de la partie I11 de
I'acte de Paris, par un accord signé & Washington le 25 avril 1951 sont
convenus de prier le Président de la Cour internationale de Justice de
désigner comme arbitre un juriste éminent et impartial afin de leur
donner un avis sur la décision qu'ils auraient di adopter au sujet des
- demandes ci-dessus mentionnées de I’Albanie et de I'Italic.

Le paragraphe 2 de l'accord de Washington précisait la tiche de
I'arbitre de la fagon suivante :

« L’arbitre, aprés avoir tenu compte de tous les faits et de toutes
les considérations de droit dont il convient que les trois gouverne-
ments tiennent compte aux termes de la partie III de l'acte de
Paris et ayant 4 U'esprit que son avis deit étre compatible avec les
décisions déji prises dans d’autres cas par la Commission tripartite
de 'or, est prié de donner son avis aux trois gouvernements sur le
point de savolr si : :

I'Albanie a établi que 2.338,7565 kilogrammes d'or monétaire,
qui ont été pillés par ’Allemagne a Rome en 1943 appartenaient
4 I'Albanie, ou

I'Italie a établi que 2.338,7565 kilogrammes d’or monétaire, qui
ont été pillés par UAllemagne & Rome en 1943, appartenaient a
1'Italie, ou ’

ni I'Albanie ni 1'ltalie n’a établi que 2.338,7565 kilogrammes d’or
monétaire qui ont été pillés par I’Allemagne & Rome en 1943, appar-
tenaient 4 'une ou 4 l'autre. »

Le paragraphe 5 du méme accord stipulait que :

« Les trois gouvernements, dans I'exercice de leur mandat au
titre de la partie III de l'acte final de Paris sur les réparations,
accepteront 1'avis donné par l'arbitre sur la question de savoir si
V'Albanie ou I'Italie, ou ni I'une ni 'autre d’entre elles, a ou n’a pas
établi des droits & réclamation concernant le montant en question
d’or monétaire. »

Le Président de la Cour internationale de Justice désigna M. le pro-
fesseur Georges Sauser-Hall en qualité d’arbitre pour donner aux trois
gouvernements I'avis sur les questions indiquées par 1'accord de Wash-
ingtor.

"arbitre, aprés avoir constaté dans son ayis que L'or en question était
la propriété de la Banque nationale d’Albanie, émit, le 20 février 1933,
I'avis arbitral suivant :

« Il est établi que 2.338,7565 kilogrammes d'or monétaire, qui ont
été pillés par I'Allemagne 4 Rome en Ig43, appartenaient a I'Al-
banie, au sens de la partie [II de l'acte de Paris du 14 janvier
1040, »

Les trois gouvernements signataires de l'accord de Washington du
25 avril 1951 arrétérent & la méme date une « Déclaration accompagnant
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la publication de I'accord entre les Gouvernements de la République

frangaise, du Royaume-Uni de Grande-Bretagne et d'Irlande du Nord

et des Etats-Unis d’Amérique soumettant 3 un arbitre certaines récla-

mations concernant V'or pillé par les Allemands 4 Rome en 1943 »
Dans cette déclaration, il était stipulé ce qv';li snit ;

« Les trois gouvernements sont convenus que, si I'arbitre est de

I'avis que I'Albanie a établi, au titre de

la partie IIT de Vacte de

Paris, des droits & réclamation concernant 2.338,7565 kilogrammes

d'or monétaire pillé par 1’Allemagne, ils re
Uni en satisfaction partielle du jugeme
Corfou, 4 meins que, dans un délai de
communication & I'Italie et 4 I'Albanie
bien :

mettront I'or au Royaume-
nt de l'affaire du canal de
g0 jours 4 compier de la
de l'avis de l'arbitre, ou

UAlbanie ait saisi la Cour internationale de Justice en vue de
décider il est convenable que Yor, sur lequel 'Albanie a établi des
droits & réclamation aux termes de la ‘partie III, soit remis au
Royaume-Uni en satisfaction partielle du jugement de l'affaire du

canal de Corfou ; ou bien

I'Ttalie ait saisi la Cour internationale de Justice en vue de décider
si, du fait de tous droits qu’elle soutient|avoir par suite du décret
albanais du 13 janvier 1945 ou des clauses du traité de paix avec
I'Italie, Por doit étre remis & l'Italie plutét qu'a IAlbanie et ait
convenu d’accepter la juridiction de la Cour pour décider la ques-
tion de savoir si la prétention du Royaume-Uni ou celle de I'Ttalie
4 recevoir I'or doit avoir priorité, dans le cas ol cette question se
poserait. .

Tes Gouvernements de la République

frangaise, du Royaume-

Uni et des Etats-Unis déclarent qu'ils accepteront comme défen-

deurs la juridiction de la Cour aux fins
introduit par I'Italie, ou par I’Albanie, ou

Les trois gouvernements conviennent

de statuer sur le recours
par toutes deux.

de se conformer, en ce

qui concerne la remise de l'or, & toute décision arrétée par la Cour
internationale de Justice comme suite anx recours de 1'Ttalie ou de

TI'Albanie. » .

L'typothése prévue dans cette déclaration|s'étant réalisée — lavis
de l'arbitre ayant déclaré que l'or pillé 4 Rome a la Banque nationale
d’Albanie appartenait 4 I’Albanie au sens de la partie III de 'acte de
Paris —, le Gouvernement italien se trouvait dans cetfe situation :
s'll ne présentait pas de recours a la Cour integnationale de Justice dans
le délal de go jours indiqué dans la déclaration! des trois gouvernements,
déclaration a laguelle le Gouvernement italién ainsi que le Gouvernement
albanais sont Testés étrangers, les trois gouvernements auraient pu se
considérer autorisés 4 remettre sans autre 1'or.au Royaume-Uni. C'est
dans ces conditions que le 19 mai 1953 le Gouviernement italien déposait
au Greffe de la Cour, conformément 2 la résolufion du Conseil de séourité
du 19 octobre 1946, une déclaration par laquellé il acceptait la juridiction
de la Cour internationale de Justice conformément 2 la Charte des
Nations Unies et aux conditions du Statut et du Réglement de la Cour
pour les différends visés 4 la lettre 5} de la « Déclaration accompagnant
la publication de l'accord entre les Gouvernements de la République
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francaise, du Royaume-Uni de Grande-Bretagne et d’Irlande du Nord
et des Etats-Unis d’Amérique soumettant a un arbitre certaines récla-
mations concernant L'or pillé par les Allemands & Rome », déclaration
établie par les trois dits gouvernements a Washington le 235 avril 195I.
A la méme date, le Gouvernement italien déposait au Greffe de ia Cour
la requéte introductive d'instance par laquelle il prcsentmt a la Cour
les conclusions suivantes :

« Plaise 4 la Cour:

Dire et juger:

1) que les Gouvernements de la République francaise, de la
Grande-Bretagne et d’Irlande du Nord et des Etats-Unis d’ Amérique
devront remettre a I'Ttalie la quote-part d’or monétaire qui revien-
drait & I’Albanie aux termes de la partie ITI de l'acte de Paris du
14 janvier 1946, en satisfaction partielle des dommages causés &
I'Ttalie par la lol albanaise du 13 janvier 1945 ;

2} que le droit de I'Italie & recevoir ladite quote-part d’or moné-
taire doit avoir priorité sur la prétention du Royaume-Uni a recevoir
l'or en satlsflctlon partielle du jugement de l'affaire du canal de
Corfou. » .

L’Albanie n'a pas présenté de recours a la Cour dans le délai de go jours
prévu dans ladite déclaration. Dans ces conditions, le Gouvernement
italien, avant de préparer le mémaoire sur le fond des demandes qu’il
avait présentées a la Cour, s'est posé cette question: Est-ce que la
Cour aurait compétence pour statuer au fond sur la demande italienne
indiquée an ° T de la requéte introductive d’instance, c’est-a-dire « que
les Gouvernements de la République francaise, de Grande-Bretagne et
d’Irlande du Nord et des Etats-Unis d’Amérique devront remettre a
I'Ttalie la quote-part d’or monétaire qui reviendrait & l'Albanie aux
termes de la partie TII de l'acte de Paris, en satisfaction partielle des
dommages caunsés a I'Ttalie par la loi albanaise du I3 janvier 1g45 »
En effet, cette demande mettait en cause la responsabilité internationale
de I'Albanie du fait de la loi albanaise du 13 janvier 1945. En considé-
ration de ce doute sur la compétence de la Cour, le Gouvernement
italien, le 30 octobre 1953, déposa auprés de la Cour un document
intitulé « Question préliminaire », dans lequel il se bornait & demander
a la Cour qu’a titre préliminaire elle donnét sa décision en ce qui concerne
la guestion de compétence. La Cour, par son ordonnance du 3 novembre
1953, fixait av 15 décembre 1953 le délai pendant lequel le Gounver-
nement italien « pourra présenter un exposé écrit précisant sa position »,
Nous avons interprété l'ordonnance de la Cour dans le sens que le
Gouvernement italien était invité a préciser sa position en ce qui
concerne la guestion préliminaire de compétence. Dans cet esprit,
nous avons présenté un deuxiéme document qui porte le titre : «Ex-
posé concernant la question préliminaire de compétence de la Cour ».

Avant d’examiner les considérations pour lesquelles nous avons avancé
l'opinion que la Cour, en examinant d’office sa compétence, devrait se
considérer non compétente en ce qui concerne la demande indiguée an
numeéro I) de la requéte italienne, il est peut-étre nécessaire de répondre
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A certaines objections préjudicielles énoncées dans le mémoire du Gouver-
nement américain. Une desdites objections est la suivante : Est-il admis-
sible que la partie demanderesse, la partie qui a introduit une instance
devant la Cour, souléve la question de la compétence ?

Je suis le premier A reconnaitre qu'en général c’est trés rare gue la
partie demanderesse devant un tribunal souléve la guestion de compé-
tence du tribunal qu’elle a elle-méme saisi. Mais il n'y a rien d'illogique,
ni d'illégitime & ce qu'une partie, méme demanderesse, souléve la ques-
ticn de compétence de I'organe judiciaire saisi, lorsqu’elle pose une ques-
tion concernant le fonctionnement de cet organe, tel qu'il est réglé par
le statut cu la loi dont cet organe reléve, c’est-a-dire lorsqu’il s’agit d'une
question que 'organe judiciaire devrait examiner d’'office. Dans ces cas,
il n’y a nien d’illégitime ou d’illogique si la| partie demanderesse pose
elle-méme la question en invitant le tribunal|saisi & se prononcer sur la
question de compétence.

Il ne s'agit pas d'une exception au sens technique du mot, c’est-&-
dire d'une exception qui dépend de la volonté de la partie qui la souléve.
Il s’agit en réalité simplement d'un acte par lequel la partie demanderesse
attire 'attention de la Cour, afin que celle-¢i, en exercant d'office son
droit &'établir si elle est compétente ou non,jexamine aussi les considé-
rations exposées par la partie demanderesse sur la question de la com-
pétence.

Par conséquent, j'estime que cette objection préjudicielle n'est pas
fondée. Quant & Vintérét de la partie a soulever cette question, il coincide
avec I'intérét méme de 'administration de laljustice, 11 est évident qu’il
serait irutile de s'engager dans l'examen au fond d'une affaire si l'on
n'est pas str & 'avance que la Cour est compétente pour en décider.
Le point essentiel, que je tiens & préciser, ¢'est que, en présentant le
document intitulé « Exposé sur la question de la compétence », le Gou-
vernement italien n'a aucunement retiré l'acceptation de la juridiction
de la Cour, résultant de la déclaration faite devant le Greffe ainsi que
de la requéte présentée. L'acceptation de la jllzrid‘iction reste.

Le probléme qui sc¢ pose est celui de savoir si la Cour, d'aprés son
Statut, est compétente ou non en ce qui concerne la demande formulée
au numéro 1 de la requéte italienne. '

Je vais alors indiquer les considérations qui, d’aprés nous, devraient
amener la Cour a se considérer, conformément & son Statut, non compé-
tente pour connaitre de ladite demande italie,nne. .

Nous avons énoncé ces motifs soit dans le premier document concer-
nant la question préliminaire, soit dans I'exposé successivement présenté:
a la suite de I'ordonnance de la Cour du 3 novembre 1953. |

Le Gouvernement italien, par sa requéte, a prié la Cour de dire et
juger :

« 1} que les Gouvernements de la République francaise, du
Royaume-Uni de Grande-Bretagne et d’Irlande du Nord et des
Etats-Unis d’Amérique devront remettre 4 I'Italie la quote-part
d’or monétaire, quireviendrait 21’Albanie gux termes de la partie IT1
de V'acte de Paris du 14 janvier 1946, en satisfaction partielle des.

dommages causés 4 I'Italie par la loi albénaise du 13 janvier 1945,

2} que le droit de I'Italie & recevoir ladite quote-part d’or moné-
taire doeit avoir priorité sur la prétention du Royaume-Uni 4 recevoir
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I'or en satisfaction partielle du paiement du jugement de l'affaire
du canal de Corfou ».

Il ressort clairement de ces conclusions que la requéte du Gouvernement
italien vise a soumettre ala Cour deux demandes distinctes, dont laseconde:
est manifestement subordonnée par rapport & la premiére. En effet, la.
question de savoir si le droit de I'Italie 4 recevoir la quote-part d’or
monétaire qui reviendrait a I’Albanie doit avoir priorité sur la prétention
du Royaume-Uni A recevoir l'or en satisfaction partielle du jugement
de l'affaire du canal de Corfou, ne se poserait que dans le cas ou la Cour
se fiit prononcée sur le fond de Ja premiere question dans le sens demandé
par le Gouvernement italien, c’est-i-dire que les trois Gouvernements.
de la République frangaise, du Royaume-Uni et des Etats-Unis d’Amé-
rique devront remettre & 1'Ttalie la quote-part d’or monétaire qui revien-
drait 4 I’Albanie, aux termes de la partie ITI de I'acte de Paris, 4 satis-
faction partielle des dommages causés 4 I'Italie par la loi albanaise du.
13 janvier 1g45.

Ce rapport entre les deux demandes est manifeste, et I'’éminent agent.
du Gouvernement du Royaume-Uni a reconnu ce rapport entre les deux
demandes dans le mémoire qu’il a présenté en date du 26 mars 1934.

Au paragraphe 17 du texte anglais dudit mémoire du Gouvernement
britannique il est dit:

« La question de priorité ne pouvant se poser que si la Cour a
anparavant examiné les prétentions de 1'Italie a I'égard de 1’Albanie
et tranché ce point en faveur de I'Italie. »

La demande principale italienne, c’est-a-dire celle qui est formulée
au numéro 1 des conclusions, et qui concerne la responsabilité inter-
nationale de I'Albanie, a été présentée a la Cour a I’égard des Gouverne-
ments de la République francaise, du Royaume-Uni et des Etats-Unis.
sur la base de la déclaration des trois gouvernements. Mais elle pose,
quant au fond, la question de la responsabilité internationale de I’Atbanie
envers I'Italie & cause du fait illicite de la loi albanaise du 13 janvier
1945. La demande italienne a 1’égard des trois gouvernements concernant
la remise a I'Italie de l'or qui reviendrait 4 ’Albanie aux termes de la.
partie III présuppose que la Cour ait déclaré la responsabilité inter-
nationale de I’Albanie A cause de la loi albanaise du 13 janvier 1945 et
I'obligation de réparer les dommages causés par son acte illicite.

Le Gouvernement italien demande en effet qu’a titre de satisfaction
partielle de I'obligation de I’Albanie de réparer ces dommages, la quote-
part d’or monétaire qui reviendrait 4 1’Albanie au titre de la partie ITI
de l'acte de Paris soit remise par les trois gouvernements a I'ltalie.
L’Albanie avait souscrit I'acte de Paris du 14 janvier 1946. L’Italie
avait adhéré 4 la partie IIT de cet acte par le protocole du 17 décembre
1947, aux termes duquel le Gouvernement italien avait déclaré accepter
« les arrangements qui ont été ou seront faits par les Gouvernements alliés
intéressés pour l'application dudit arrangement », c’est-a-dire la partie
I11 de Y'acte de Paris. Ainsi que I'arbitre a eu 'occasion de le constater
dans son avis, la question des droits que I'Italie fait valoir par suite
de la loi albanaise du 13 janvier 1945 (ainsi que celle de la remise éven-
tuelle de I'or au Royaume-Uni en satisfaction partielle du jugement de
la Cour du g avril 1949 dans I’affaire du canal de Corfou) porte — disait
Parbitre — « sur une attribution de l'or 4 d’autres titres que ceux fondés
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»
sur la partie I1I dudit acte» de Paris. Apres avoir ainsi qualifié les-
dites questions, Y'arbitre a ajouté :

s

«D’éventuels litiges & ce sujet ne pouvant faire l'objet d’une
procédure internationale, arbitrale ou judiciaire que du consente-
ment des Etats intéressés, la déclaration qui accompagne la publi-
cation de l'accord de Washington prévoit qu’ils pourront donner
lieu & des actions spéciales introduites devant la Cour internationale
de Justice, soit par I’Albanie, soit par I'Italie, soit par toutes deux,
ladite déclaration valant acceptation, p‘[our ces actions et pour le
délai qui y est prévu, de la juridiction de la Cour par les trois
gouvernements dont elle émane » (page 21 de I'avis de M. le profes-
seur Sauser-Hall). ' .

La demande formulée au numéro 1 de la requéte du 19 mai 1953 est
donc une «action spéciale » visant a obtenir « une attribution de l'or
4 d’autres titres que ceux fondés sur la partie III » de l'acte de Paris,
c'est-a-dire «en invoquant 1'élément non couvert par la partie 11I»
(alinéa 5 de la déclaration). Cette «action' spéciale» ne peut «faire
Tobjet d’une procédure arbitrale ou judiciaire que du consentement
des Etats intéressés ». La déclaration accompagnant I'accord de Washing-
ton vaut acceptation de la juridiction de la Cour « par les trois gouver-
nements dont elle émane ». Mais les Etats intéressés, dont le consentement
est nécessaire afin que l'action dont il s’agit puisse faire 'objet d'une
procédure internationale arbitrale ou judiciaire, ne sont pas seulement
les trois gouvernements qui ont arrété la déclaration susdite. On ne
saurait méconnaitre que 1’Albanie est l’Etatf intéressé en premier lieu,
puisque la demande italienne est, quant au fond, une réclamation
mettant en jeu la responsabilité internationale de I’Albanie a cause de
la loi albanaise du 13 janvier 1945, le Gouvernement italien demandant
a la Cour de déclarer que cette loi constitue|un fait illicite engendrant
pour ’Albanie 'obligation de réparation envers 1'Italie.

La demande italienne, formulée au numéro 1 de la requéte du 19 mai
1953, a été introduite 4 I'égard des trois gouvernements ainsi qu’il
était prévu dans la déclaration susdite, parce que ces gouvernements
se sont considérés autorisés — je ne sais pas a quel titre a lier la
remise de la quote-part d’or monétaire, qui reviendrait & ['Albanie au
titre de la partie III de I'acte de Paris, & d’autres questions, qui concer-
nent la remise de cet or 4 d’autres titres que ceux fondés sur la partie 111
de l'acte de Paris. Mais I'litat principalement intéressé dans la question
posée par la demande du Gouvernement italien est I’Albanie. La Cour,
en effet, ne pourrait se prononcer sur la dernanlde formulée par le Gouver-
nement italien a 1’égard des trois gouvernements, en ce qui concerne la
remise 4 1'Ttalie de la quote-part de I'or monétaire revenant a I’Albanie,
qu’aprés avoir déclaré que la loi albanaise du 13 janvier 1945 a été un
acte illicite engendrant l'obligation pour l'Albanie envers 1'Italie de
réparer les dommages qui en sont découlés. Ila remise a I'Italie, par les
trois gouvernements, de la quote-part d’or monétaire qui reviendrait
a I'Albanie ne serait qu'une forme de paiement partiel des dommages
causés par la loi albanaise du 13 janvier 145! :

Or, il me semble évident que 'examen de la part de la Cour de ladite
demande du Gouvernement italien impliquerait une décision préalable
aux termes de laquelle la Cour se serait reconnue compétente pour ce

faire. |
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Dans ces conditions, la question se pose de savoir si la Cour est com-
pétente pour connaitre de la demande italienne en tant qu’elle concerne
au fond 1'Albanie.

Ainsi que la Cour I'a constaté, cen I'état actuel du droit concernant
1a juridiction internationale, la réclamation internationale ne peut étre
déférée & un tribunal international quie du consentement des Etats en
cause » (avis du 11 mar s1949, C. 1. J. Recuedl 1949, p. 178). C'est la consé-
quence directe du principe dont s'inspire le Statut de la Cour inter-
nationale de Justice ; « Le consentement des Etats parties 2 un différend
est le fondement de la juridiction de la Cour en matiére contentieuse. »
(Avis du 30 mars 1950, C. I. J. Recuetl 1950, p. 71.)

Dans 'arrét du 19 mai 1953 concernant 'affaire Ambatielos, la Cour
a encore une fois réaffirmé ces principes ;

«La Cour ne se départit pas du principe bien établi en droit
international et accepté par sa jurisprudence ainsi que par celle de
la Cour permanente de Justice internationale, d’aprés lequel un Etat
ne saurait étre obligé de soumettre ses différends & arbitrage sans
son consentement. » (Affaire Ambatielos ; fond : obligation d’arbi-
trage. Arrét du 16 mai 1953, C. I. J. Recueil 1953, p. 19.)

Est-ce qu il v a un acte duquel il résulte qu’il y a consentement de
TAlbanie a ce que la Cour examine au fond cette question ?

Le Gouvernement italien a présenté sa requéte, contenant ladite
demande, se référant uniquement & la déclaration des trois gouverne-
ments accompagnant l'accord de Washington.

Celle-ci, a la différence de I'accord de Washington du 25 avril 1951,
ne peut pas étre considérée comme un arrangement que les trois gouver-
nements avaient le pouvoir d’arréter en vertu du mandat qui leur a été
conféré par la partie IIT de I'acte de Paris. Ainsi que I'a relevé 'arbitre
dans son avis, la demande formulée an numéro 1 de la requéte italienne
porte sur une attribution d’or & d’autres titres que ceux fondés sur la
partie II¥ de l'acte de Paris et par conséquent la déclaration des trois
gouvernements accompagnant l'accord de Washington, en tant quelle
vise le reglemcnt de questwns qui sortent du mandat qui leur a éte
conféré par l'acte de Paris, n'est pas un arrangement constituant une
mesure d’exécution dudit acte et liant comme tel les autres gouverne-
ments signataires ou adhérents de cet acte. L’arbitre — aprés avoir
constaté gque la question des droits que Fltalie fait valeir par suite de
1a loi albanaise du 13 janvier 1945, ainsi que la question de la remise
éventuelle de I'or au Royaume-Uni en satisfaction partielle du jugement
de la Cour dans l'affaire du canal de Corfou, portent sur une attribution
de Yor 4 d’auntres titres que ceux fondés sur la partie I1I de 1dcte de
Paris — a observé que pour cetfe raison les trois gouvernements n’au-
taient pas pu soumcttre ces points & I'avis de I’arbitre « sans outrepasser
le mandat qui leur a été conféré par l'acte de Paris». Pour la méme
Taison, les trois gouvernements ne pouvaient pas déférer par leur acte
la décision desdites questions a la Cour internationale de Justice. Leur
déclaration ne pouvait pas, 4 elle seule, éfre suffisante 4 attribuer 4 la
{Cour internationale de Justice la competence 4 I'égard de tous les Etats
intéressés pour connaitre des « actions spéciales » relatives auxdites ques-
tions. Ainsi que I'a relevé l'arbitre dans son avis, ladite déclaration vaut
acceptation, pour l'action spéciale introduite devant la Cour par I'ltalie,
de la juridiction de la Cour «par les #rois gouvernements dont elle

9
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émane » Cela veut dire que la déclaration ne
juridiction de la Cour par I'Albanie, qui, ét

n'y a pas adhéré. Cette déclaration, par conséquent, ne saurait étre
considérée par la Cour — & notre avis — comme un acte impliquant le
consentement de 1'Albanie aux fins de fonder la compétence de la Cour
pour connaitre au fond de la demande du Gouvernement italien. L'Al-
banie en outre n’a manifesté de quelque maniére que ce soit son consen-
tement 4 ce que la Cour statue sur les questions indiquées dans ladite
déclaration en tant qu'elles affectent I'Albanie ; un consentement tacite
4 cet effet ne saurait pas non plus étre déduit du fait que I’Albanie n'a
pas fait opposition a la compétence de la Cour, étant donné que !'Alba-
nie n’est pas partie au procés ouvert par la réquéte italienne.

En l'état actuel, I'Ifalie n'est pas en mesure d’invoquer un autre
titre justifiant la compétence de la Cour en ce qui concerne la question
dont il s'agit. Ni llfalie ni 1'Albanie n’o'lnt accepté la junidiction
obligatoire de la Cour aux termes de I'article 36 du Statut de la Cour.

Le Statut de la Cour, d’autre part, ne prévoit pas la possibilité pour
la Cour d’ordonner lintervention de I'Albanie dans le procés ouvert
devant elle par la requéte du Gouvernement italien, bien que la demande
italienne, formulée au numéro 1 de cette requéte, ne puisse étre jugée
au fond sans que I’Albanie soit partie au procés. L'intervention obli-
gatoire d'un tiers dans un procés, soit 4 la demande d’'une des parties,
soit par ordre du juge, peut étre prévue par le droit procédural interne
des Etats en raison du fait que Jes tribunaux internes ont juridiction
erga ommes. Cette intervention obligatoire e:st une institution qui ne
cadre pas avec un systéme juridique d’aprés lequel la juridiction
repose sur le consentement des parties intéressées.

Pour ces considérations, le Gouvernement italien a estimé que,
dans l'intérét de la bonne administration de la justice, il serait utile
que la Cour, dans le cas présent, soit invitée a statuer préliminairement
sur la question de compétence,

vaut pas acceptation de la
rangére 4 cette déclaration,

Le VICE-PRESIDENT FAISANT FONCTION
prie de parler encore dix minutes de fagon &
et pouvoir interrompre 'audience vers 1 he

DE PRESIDENT: Je vous
pouvoir faire la traduction

ure.

M. PErassi: Monsieur le Président, la derniére partie de ma plai-

doirie aura pour objet l'examen des concl
britannique. Mais peut-étre cet examen demar
Alors, si vous me le permettez, Monsieur le
ce matin a faire quelgues observations con
exposé par le Gouvernement américain dan
mémoire il est dit:

usions du Gouvernement
ndera plus de dix minutes.
Président, je me bornerai
cernant un point de vue
s son mémoire. Dans ce

¢« Le différend dont la Cour est saisie ¢

oncerne les droits respec-

tifs du Royaume-Uni et de I'Ttalie 4 I’¢gard d'une masse d'or a
répartir par les Gouvernements de la Frgnce, du Royaume-Uni et
des Etats-Unis, en la possession desquels elle se trouve. »

Aprés avoir énoncé cette idée, le mémoire

2 du Gouvernement amé-

ricain semble poser la question, il est po

ssible que la Cour ait &

trancher la question de la priorité des prétenti:ons de I'Ttalie par rapport
d celles du Royaume-Uni, avant que la Cour ait tranché la question

de fond concernant la demande de 1'Italie

) V'égard de 1'Albanie. Si
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j'ai bien compris, ¢’est dans ce sens que le mémoire américain pose
la question. Il est dit en effet par la suite:

« C'est pourquoi il semble douteux que 'Albanie elit pu recon-
naitre la compétence de la Cour et devenir partie dans la présente
espéce avant que la Cour n'ait statué sur les droits de I'Italie
4 I'égard du Royaume-Uni quant a la masse d'or en litige.»

Il-est donc proposé d’examiner la question de priotité en la séparant
de la question concernant la responsabilité internationale de 1'Albanie
4 cause de la loi du 13 janvier Ig45. A cet égard, je dois rappeler que
le mémoire de I'agent énonce une thése tout 4 fait opposée, cest-i-dire
que la priorité entre la demande italienne et la demande du Royaume-
Uni est une question qui se poserait seulement lorsque la demande
italienne concernant 1'Albanie serait tranchée par la Cour. En effet,
dans le mémoire du Gouvernement britannique il est dit:

«La question de priorité ne pouvant se poser que si la Cour a
auparavant examiné les prétentions de I'Ttale 4 Y'égard de I’Albanie
et tranché ce point en faveur de I'Italie....»

11 me semble donc horg de doute que la thése énoncée dans le mémoire
du Gouvernement des Ktats-Unis ne pourrait pas &tre suivie par la
Cour étant donné lordre logique dans lequel les deux questions se
posent, .

Monsieur le Président, si vous me le permettez, je powrrai pour
ce matin m’arréter ici et laisser pour 'aprés-midi l'exposé des consi-
dérations qui touchent les conclusions du mémoire du Royaume-Uni,

[Séance publiqgue du To mai 1954, aprés-midi]

Monsieur le Président, Messieurs de la Cour.

Comme j'ai dit ce matin, la derniére partie de ma courte plaidoirie
consistera 4 examiner les conclusions qui ont été présentées par le Gouver-
nement du Royaume-Uni dans le document pertant la date du 26 mars.

Je donne lecture avant tout de ces conclusions,

¢ Le Gouvernement du Royaume-Uni, tout en se réservant le
droit de développer 4 un stade ultérieur son argumentation sur le
point de compétence, prie la Cour de dire ef juger:

1) Qu'en raison de Vexception d'incompétence soulevée par le
Gouvernement italien, la requéte que celui-ci a soumise 4 la Cour
le 19 mai 1953 ne répond pas ou ne répond plus aux conditions et
aux intentions de la déclaration tripartite de Washington en date
du 25 avril zg51, qu'elle est, par conséquent, nulle et sans valeur
et que la Cour n'est plus « saisic .... en vue de décider » la question
que la déclaration tripartite habilitait I'Italie & soumettre 4 la
Cour ;-

.

Subsidiatrement,
Que V'exception d’incompétence soulevée par le Gouvernement
italien équivant 4 un retrait ou & une annulation de la requéte
qu'il avait soumise a la Cour le Ig mai 1953 et que, de ce fait,
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I'Italic n’est plus fondée 4 poursuivre une instance aux termes de
la déclaration tripartite de Washington ;

r

2) Qu'en conséquence le Royaume-Uni est fondé, aux termes de
la déclaration tripartite de Washington, 4 recevoir 'or comme si
ni I'Ttalie ni UAlbanie n’avaient saisi la Cour en vertu des disposi-
tions pertinentes de cette déclaration. »

Je dois, a titre préliminaire, observer queI ces demandes ne rentrent
pas dans les limites de l'acceptation de la juridiction de la Cour, faite
par le Gouvernement italien. Par conséquent, je dois soulever Pexception
- préliminaire d’incompétence de la Cour pour statuer sur ces demandes.
Il s’agit ici vraiment d'une exception aun sens strict du mot, qui differe
de la question d’incompétence que nous avans soulevée dans les docu-
ments précédents. Il s'agit, an sens techunique,|d’une exception d’'incompé-
tence que le Gouvernement italien souléve, en déclarant ne pas accepter
la juridiction de la Cour en ce qui concerne les demandes formulées dans
les conclusions du Gouvernement du Royaume-Uni. Sous le bénéfice de
cette réserve formelle du Gouvernement italien, je me bornerai a faire
quelques observations sur I'argumentation par laquelle le Gouvernement
du Royaume-Uni a appuyé ses demandes. Je crois que cette argumen-
tation peut &tre exactement résumée en lisant les passages suivants du
mémoire du Gouvernement du Royaume-Uni en date du 26 mars 1954 !

« 12. Le Gouvernement du Royaume-Uni estime que I'exception
italienne d’incompétence doit étre considérée comme constituant
une annulation, une infirmation — ou un retrait — de la requéte
originelle ; et que I'on se trouve en conséquence dans une situation
semblable a celle qui se serait produité si ni I'Italie ni 1’Albanie
n'avaient saisi la Cour aux termes de la déclaration tripartite de
Washington.

14. Il ressortait clairement de la déclaration que si UAlbanie
ou I'Ttalie se prévalait du droit de saisir Ja Cour, cela impliquerait
de leur part une acceptation de la juridiction de la Cour aux fins
de la requéte et pour trancher les questions qui lui seraient soumises ;
si cette juridiction n'était pas reconnue| la requéte devrait en effet
é&tre considérée comme illusoire. Le fait de saisir volontairement un
tribunal — et d’'en appeler par conséquent 4 sa compétence — im-
plique nécessairement 1'acceptation de cette compétence ; si, en effet,
la requéte quant au fond était accompagnée ou suivie d'une contes-
tation de la compétence du tribunal en yue d’examiner et de tran-
cher la question quant au fond, cela constituerait une telle contra-
diction que la requéte en serait annulée et perdrait toute signi-
fication et toute valeur.

15. La requéte italienne du 19 mal 1953, dans laquelle on ne
contestait aucunement la compétence de(la Cour en vue d’examiner
les principaux points sur lesquels était foridée cette requéte, semblait
constituer une acceptation claire et nette de la juridiction de la
Cour. . . . . . . . oo Loooo o

16. Le Gouvernement du Royaume-Uni estime que le fait de
n'avoir nié et contesté la compétence de la Cour qu'aprés avoir
soumis la requéte originelle ne constitue pas une différence essen-
tielle. L'effet est exactement le méme. Il ne saurait subsister de
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demande en vue de trancher une certaine question, lorsque la partie
qui est censée soumettre la requéte prétend en méme temps que la
Cour n’a pas compétence en l'espéce et devrait elle-méme refuser
de se prononcer, C’est pourquoi le Gouvernement du Royaume-
Uni déclare que la Cour n’est plus en présence d'une requéte valable
conformément aux termes et aux intentions manifestes de la décla-
ration tripartite de Washington, c’est-A-dire «en vue de décider »
an fond les questions que cette déclaration habilitait I'Italie &
soumettre A la Cour, S e e e e e

17. La présente argumentation st confirmée par le texte méme
de la déclaration tripartite de Washington, laquelle mef comme
condition expresse de la validité d’une requéte italiennc devant la
Cour que I'Italie

«art comvenn d'accepler la juridiction de la Cour pour décider la
question de savoir si la prétention du Royaume-Uni ou celle de

I'Ttalie & recevoir I'or doit avoir priorité dans le cas ol cette question
se poserait ».

La question de priorité ne pouvant se poser que si la Cour a
. avparavant examing les prétentions de I'Italie & I'égard de 1’Albanie
et tranché ce point en faveur de I'Italie, cela semble impliquer que
I'acceptation par le Gouvernement italien de la compétence de la
Cour en vue de trancher cette question initiale était également
une condition essentielle de la validité de la requéte soumise par
I'Ttalie & la Cour aux termes de la déclaration tripartite de Washing-
ton. Puisque I'ltalie semble ne pas recomnaitre cette compétence,
la condition n'est pas remplic ; par conséquent, la requéte est nulle

ou elle a perdu toute valeur. »

Voila 'argumentation du Royaume-Uni. Qu'il me soit permis de dire
qu'a mon sens il ¥ a dans cette argumentation une confusion entre
deux éléments nettement différents : un de ces éléments est l'acceptation
de la juridiction de la Cour de la part de I'Italie, 'autre est la compétence
de la Cour aux termes de son Statut. Je crois qu'il s'agit de deux
questions tout a fait différenfes. Ainsi que le mémoire britannique le
reconnait lui-méme, la requéte italienne du 19 mai 1653 contient 1'accep-
tation claire et nette de la juridiction de la Cour pour les guestions
visées dans la déclaration indiquée dans la requéte elle-méme. Cette
acceptation est confirmée dans la déclaration que I'agent du Gouverne-
ment italien a déposée au Greffe an sens de la résolution du Conseil de
sécurité. L’acceptation de la juridiction de la Cour en ce qui concerne
I'Italie non seulement était claire et nette, mais reste ¢t demeure avec
toute sa valeur. Mais I'acceptation de la part de I'Italie de la juridiction
de la Cour pour connaitre des demandes formulées par la requéte n'im-
plique pas nécessairement que la Cour soit compétente pour connaitre
des demandes italiennes concernant « les prétentions de I'Ttalie al'égard de
I'Albanie» (c’est la définition méme adoptée par le mémoire britannique).
J.a demande indiquée au numéro 1 de la requéte, en réalité, concerne
les prétentions de 1'Ttalie 4 1'égard de I'Albanie. L’acceptation de la
juridiction de la Cour de la part de I'Italie est une condition nécessaire
mais n’est pas suffisante pour fonder la compétence de la Cour en ce
qui concerne la question dont il s’agit.

Afin que la Cour soit compétente, il est nécessaire que cette compé-
tence soit conforme au Statut qui régit le fonctionnement de la Cour
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et qui contient des principes conformément auxquels la Cour doit, méme
d’office, déterminer si, dans un cas concret, elle a cmnpetence pour
trancher au fond une question. Le fait qué le Gouvernement italien,
avant de présenter 4 la Cour son mémoire quant au fond de la demande
italienne, ait soulevé la question de competence n’autorise pas 4 en
déduire que la requéte est nulle ou a perdu sa valeur. Le Gouvernement
italien ne retire pas sa requéte et ne met pas en cause son acceptation
de la juridiction de la Cour pour autant que cette compétence dépende
de son acceptation. La velonié du Gouvernement italien reste claire
et nette ainsi qu’elle a été exprimée dans la requéte. Par conséquent,
l'acceptation de la juridiction de la Cour reste dans la mesure compati-
ble avec le Statut de la Cour. Ce que le probleme expose est seulement
ceci: si la Cour, d'aprés son Statut, peut se déclarer compétente pour
connaifre de la demande dont il s’agit. Dans le premier document que
nous avons présenté & la Cour, aprés avoir constaté que I’Albanie restait
étrangére a ce procés, tout en ayant connaissance de la requéte 1talienne,
le Gouvernement italien s'est borné i poset & la Cour la question de
compétence. Dans l'exposé qui a suivi, conformément i linvitation
exprimée par la Cour dans son OI‘dOHI‘Id]‘lC(‘

L du 3 novembre 1953, le
Gouvernement italien a indiqué les motifs |qul 4 son avis, devraient
porter la Cour & se déclarer incompétente étant donné les reglcs de son
Statut,
Ces motifs sc résument en ceci: que la Cour, d’aprés les principes de
son 3tatut, ne pourrait se prononcer sur les [points de savoir si une loi
d’un Etat qui est étranger & ce procés constitue un fait illicite interna-
tional engendrant la responsabilité de cet Ftat et son obligation d’en
réparer les dommages envers I'Ttalie.
On pourrait objecter qu'une décision de|la Cour sur ce point ne
serait pas obligatoire pour I’Albanie. Mais cette considération, 4 men
sens, ne serait pas suffisante pouar permettre a la Cour d’apprécier le
caractére de la loi albanaise, méme aux seuls effets des relations entre
I'Ttalie et les trois gouvernements de la déclaration tripartite.
Quelles sont les conséquences du fait que le Gouvernement itahen
a soulevé la qucstlon préliminaire de compeétence ! Supposons que la
Cour, sans qu'atcune des Parties n'ait soulévé la question de compé-
tence, en examinant d’office cette question, arrive a conclure que,
d’aprés son Statut, elle n'est pas competente' il est évident que, dans
ce cas, la décision de la Cour se bornerait a déclarer T'incompétence.
Elle n'anrait pas d’autres effets, et la décision de la Cour ne contien-
drait d’autre disposition en dehors de celle| déclarant 1'incompétence.

Or, le fait que le Gouvernement italien — e
la Cour, examinant d’office la question de
A la conclusion qu'elle n'est pas compétent
de compétence n'implique pas qu'une décis
déclarant son incompétence aurait des con
dans 'hypothése indiquée avant. Que la Coul
indépendamment de toute manifestation des
incompétence aprés qu'une des Parties ait
conséquences de la décision de la Cour en c
italienne ne pourlaient étre diverses.

1 vie de 'éventualité que
la compétence, arriverait
— a soulevé la question

ion éventuelle de la Cour

séquences différentes que
r s¢ déclare incompétente,
Parties, ou déclare cette
soulevé la question, les
e qui concerne la requéte

Je répéte encore une fois que, & mon a.v1|s il n'est pas contesté ni
contestable que la Cour devrait d’office décider s'il ¥ a compétence,

et cela dune maniére tout & fait indépen

lante de toute invitaticn
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ou de toute question soulevée par les Parties. Dans le mémoire du
Gouvernement britannique, on observe que lintention maniféste des
trois gouvernements signataires de la déclaration tripartite était
d’obtenir une décision définitive au fond des questions que cette décla-
ration habilitait ['Ttalie a soumettre & la Cour. Personne ne met en
doute ces intentions des trois gouvernements. Mais les intentions ne
sont pas suffisantes pour assurer les résultats qu'on recherche. Il est
nécessaire que les moyens envisagés dans l'acte qui contient ces inten-
tions soient appropriés. Les trois gouvernements, lorsqu'on a élaboré
et adopté la déclaration tripartite, ont-ils tenu compte d'une maniére
suffisante des principes du Statut qui réglent la compétence de la
Cour ? Voila le probléme que la Cour est appelée & examiner. Si la
Cour, qui ne peut se départiv des régles de son Statut, arrive a décider
quelle n'est pas compétente pour conmaitre de la premiére demande
italienne, la responsabilité de ce fait ne peut étre attribuce a I'ltalie
et ne pcut avcnr ancune conséquence sur la requéte italienne, Sila
procédure prévue dans la déclaration tripartite ne peut amener i
une solution de la question dont il s’agit au moyen d'une décision de la
Cour, & cause d’incompatibilité de cette procédure avec le Statut de
la Cour, il serait nécessaire de prendre en considération une auntre voie
appropriée. Du reste, ce n’est pas la premiere fois que devant la Cour
se pose la question de savoir si les intentions des parties, qui ont souscrit
un compromis ou autre acte en vue d’'un proceés devant la Cour, étaient
compatibles avec le Statut de la Cour. Je rappelle le cas du compromls
concernant U'affaire des Zones franches de la Haute-Savoie. Dans ce
cas s'est posée la question de savoir si les intentions des Parties pouvaient
&tre realisées dans les limites et en observant le Statut de la Cour.
Un cas analogue se pose ici. Les intentions des Parties étalent d’obtenir
de la Cour une décision au fond des questions dont il s’agit. Il reste
a savoir si la Cour, aux termes de son Statut, peut décider aun fond
de la demande formulée au n° 1 de la requéte italienne.

S1 la Cour par hypothése décide qu’elle n’est pas compétente, la ques-
tion reste ouverte. Les trois gouvernements ont fait savoir dans leurs
mémoires qu'ils disposent de l'or. Il s’agira alors dé trouver d’autres
procédures pour arriver 4 la solution des questions posées par la déclara-
tion tripartite, Le Gouvernement italien, ainsi que 'a déclaré devant la
Cour au début de cette audience I'agent italien, est prét, en ce qui le
concerne, 4 entamer toutes négociations amiables, en vue d’aboutir i
“une solution ¢quitable de la question touchant le sort final de la quote-
part d’or menétaire qui reviendrait a "Albanie d'aprés 'acte de Paris.

Qu’il me soit permis, avant de terminer, de faire une derniere obser-
vation au sujet de la demande du Royaume -Uni visant a obtenir une
décision de la Cour dans le sens « que le Royaume-Uni est fondé, aux
termes de la déclaration tripartite de Washington, & receveir I'or comme
si ni I'Italie ni I’Albanie n'avaient saisi Ia Cour en vue des dispoesitions
pertinentes de cette déclaration ». Je répéte que le Gouvernement italien,
en ce quile concerne, n’accepte pas la juridiction de la Cour pour statuer
sur cette demande. Abstraction faite de cette réserve formelle, je vou-
drais cependant faire quelques observations en ce qui concerne ladite
demande. Il est hors de doute que, si les Allemands n’avaient pas pris
l'or de la Banque nationale d’Albanie déposé & Rome, le Royaume-Uni
n ‘aurait pas eun la poss1b111tc de faire valoir sa'créance envers I'Albanie

a Yoccasion de la répartition de la masse commune d'or monétaire




-

120 PLAIDOIRIE DE M. PERASSI (ITA

LIE} — IC V 54

retrouvé en Allemagne. 1l est également hors de doute que le fait accom-

pli par les Allemands a Rome en 1943, en

nationale d'Albanie, constitue un fait illicite

' pillant 1'or de la Banque

international, Je crois qu'a

cet égard il n'y a pas de doute. Or, la demande du Royaume-Uni visant

4 ce que la Cour déclare que la quote-part

d’or monétaire qui revien-

drait 4 I'Albanie aux termes de I'acte de Paris soit remise au Royaume-
Uni consiste & demander a la Cour de prononcer une décision par laquelle
le fait international illicite accompli par les 'Allemands a Rome en 1g43
— en transférant illégitimement en Allemagne I'or qui était la propriété
reconnue de la Banque nationale d’Albanie — aurait une sanction au
détriment exclusif de la partie qui a été la victime de ces faits illicites.

Qu’il me soit permis de croire que la Co
a émettre un jugement qui sanctionnerait n
Je n’ai rien & ajouter pour l'instant. Je

Président.

ur aurait quelque difficulté
ne telle injustice manifeste,
vous remercie, Monsieur le
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3. PLAIDOIRIE DE M. LE PROFESSEUR GROS
{AGENT DU GOUVERNEMENT DE LA REPUBLIQUE FRANGAISE)
A LA SEANCE PUBLIQUE DU IT MAI 1§34, APRES-MIDI

~Monsieur le Président, Messieurs de Ia Cour.

Dans les affaires contentieuses que les gouvernements scumettent a la
Cour internationale de Justice, ce sont en général leurs intéréts propres
qui sont mis en cause ; dans U'affaire de 'or monétaire pris 4 Rome en
1943 cependant, le Gouvernement de la République frangaise ne se
présente pas pour revendiquer un droit mais pour demander & la Cour
son aide dans l'exercice d'une compétence internationale et pour étre
assuré qu’une mission assumée dans divers engagements internationaux
sera menée 4 bien. La cause premiére de la présence du Gouvernement de
la République frangaise devant la Cour dans cette affaire se trouve en
effet dans Uattribution, par la partie IIT de I'accord de Paris sur les
réparations, d’une compétence internationale spéciale anx Gouverne-
ments de la République frangaise, des Etats-Unis d’Amérique et du
Royaume-Uni. Cette compétence est celle de la distribution des quan-
tités d'or monétaire trouvées en Allemagne a titre de restituiion.

C’est en raison de sa participation i 'organisation de la répartition
de T'or monétaire que le Gouvernement de la République francaise est
aujourd'hui devant la Cour et qu’il la prie de l'éclairer, ainsi que les
deux autres gouvernements défendeurs, responsables avec Ini de la répar-
tition de Vor monétaire, sur une difficulté qui arréte le réglement de
Pattribution d™une certaine quantité d'or pris & Rome en 1g43.

L’exposé écrit du Gouvernement italien et les observations écrites des
trois gouvernements défendeurs sur la question préliminaire, qui est le
seul objet du débat actuel, font ressortir la portée exacte de la divergence
de vues entre les plaideurs. Le Gouvernement de la République fran-
caise se bornera donc 4 exposer trés bridgvement comment le probléme
de la compétence de la Cour en cette affaire Iui semble se poser.

La déclaration accompagnant la publication de V'accord entre les
Gouvernements de la République francaise, des Etats-Unis d’Amérique
et du Royaume-Uni en date du 25 avril 1951, indique les difficultés qui
se sont révélées dans U'attribution des quantités d'or monétaire pris &
Rome en 1943 et fixe ainsi les limites du débat. Les trois gouvernements
avaient bien trouvé, le 25 avril 1951, une solution pour attribution de
cet or afin de s’acquitter de l'obligation assumée par la partie I1I de
Vaccord sur les réparations ; mais « d’autres questions » étaient posées,
sur lesquelles les trois gouvernements ont décidé de se conformer, en
ce qui concerne la remise de l'or, 4 toute décision arrétée par la Cour
internationale de Justice, comme suite & un recours que, soit I'ltalie,
soit 'Albanie pourrait décider de porter devant la Cour, dont ils
acceptaient la juridiction comme défendeurs, acceptant ainsi de faire
juger par la plus haute juridiction internationale les prétentions qui
pouvaient étre formulées soit par I'Ttalie, soit par I’Alhanie au sujet de
la remise définitive de 'or.
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Les trois gouvernements se seraient-ils, dans cette déclaration du
25 avril 1951, engagés A faire plus que ne le permet le Statut de la Cour
et solliciteraient-ils de la Cour une sorte d'exces de pouvoir, tel est le
sens de I'objection exposée par M. le couseil du Gouvernement italien.
Le Gouvernement de la Republique francaise ne croit pas que cette
objection scit fondée; il a souhaité le rcgler'nent de ce différend par
la voie ]urldlctmnnclle il a conclu & la possibilité de ce réglement et il
a décidé d’accepter les termes qui seront fixés par le juge.

Il ne sera donc pas necessaire d’ argumenter longuemcnt nous sommes
des défendeurs de bonne foi, prets 4 exécuter la décision du juge. Le
Gouvernement italien estime quil y a un problcme général de compé-
tence considérée comme une régle d’ordre pub‘hc que le juge doit exa-
miner d'office, méme si les parties ne soulévent pas d’exception ; en
I'espéce, 1"0bjec"cion de I'Ttalie & la compétence de la Cour n’aurait donc
¢té qu'un moyen d'attirer l'attention sur un point que la Cour n'efit
pas mangué d’ em.mmer Dans la mesure oh il|s’agirait du rappel d'une
régle bien établie, il n'y aurait pas de contestation entre les Parties,
mais il semble que I'argumentation du Gouvernement italien aille plus
loin. En effet, tandis que les trois défendeurs ont organisé le recours
contentieux et souhaitent le mener a bien, le demandeur a fait plus
que rappeler 4 la Cour qu'il v avait un problemc de compétence comme
en toute affaire ; il a conclu formellement a v incompétence et tenté de
démontrer 11mposs1b111te technique d'un réglement juridictionnel.

Cette impossibilité technique ne nous semble pas exister, pour les
motifs indiqués dans les exposés écrits des tr():ls gouvernements défen-
deurs auxquels on peut ajouter deux observations suggérées par la
plaidoirie de M. le professeur Perassi :

une premiére observation sur l'objection d’incompétence en général,

une seconde observation sur la notion de l)d.I‘tle au différend.

Pour interpréter la portée de la régle générale d’ordre public, rappelée
par le professeur Perassi, que la competence della Cour est un probléme
qui se pose dans chaque affaire, on peut évoquer Farrét n® 8 de Ia Cour
permanente de Justice internationale. La Cour aconsideré que l'existence
d’arguments séricux pour la thése de 'incompétence ne saurait en soi
créer un doute qui serait de nature & faire echéc a la compétence, Clest
toujours l'existence de la volonté des parties de conférer juridiction &
la Cour qui doit étre examinée pour déterminer sil y a compétence ou

non. La raison pour laquelle la question de la
1mportame dans le contentieux mternatlonal
bilité d’imposer un arrét & un Etat qui n'a pas
juge international,

Ra.ppelona d’'un mot que cette raison n’exis
affaire : I’Albanie n’est pas un défendeur abse
de la Cour ne dépend en tien du consentement duy

n

compétence prend cette
se trouve dans l'impossi-
accepté la juridiction du

te pas dans la présente
t, Uexécution de l'arrét
Gouverncment albanais,

Lorsque la Cour permanente discuta, lors de la

session préliminajrc cer-

taines questions relatives & sa_compétence, il fut suggéré, & propos de
I'article 53 du Statut, que I'Etat mis en cause dans une affaire soit
invité par la Cour & faire savoir s'il acceptalt sa compétence. On fut
d’avis que la Cour devait rester libre et qu’il ne fallait pas la Her par
une regle. (Publications de la Cour permanente, série D, n° 2, p. 214.)
La liberté d’appréciation de la Cour est donc entiére.

Un second point mérite attention. Il faudrait éclaircir la notion exacte
de partic aun différend, puisque I'argumentation du Gouvernement italien
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revient a dire, ce qui est un principe reconnu, que Ia juridiction de la
Cour n'existe que dans la limite du consentement des parties.

Quelles sont donc les Parties an présent différend ? Ce différend peut-il
&tre limité aux Parties présentes devant la Cour, ou bien 'absence de
I'Albanie a-t-elle pour effet d’empécher tout réglement juridictionnel 7
En somme, I'Albanie est-elle bien une partie au différend ? Selon nous,
il existe entre les trois gouvernements défendeurs et le Gouvernement
italien un accord acceptant la juridiction de la Cour sur un peint de
droit international : quels sont les effets d'une loi de mnationalisation
albanaise ? Les Parties a4 ce différend sont la France, les Etafs-Unis
d’Amérique, le Royaume-Uni et I'Italie. Tl v a done consentement des
Parties 4 la juridiction de la Cour. Si I'Albanie était présente, il y aurait
simplement un Etat de plus devant la Cour. Mais le véritable probléme
est de savoir si son absence empéche de juger un point de droit inter-
national qui intéresse les trois gouvernements défendeurs et 1'Ttalie. Or,
le but & atteindre n’est pas que le point de droit international litigleux
soit établi vis-a-vis de 1'Albanie, mais vis-d-vis de I'Italie et des trois
gouvernements défendeurs, et on voit mal les raisons qui s'opposent a
une telle recherche et 4 une telle décision. Sans doute, la chose jugée
par la Cour ne pourra pas avoir deffet pour I'Albanie, mais cest Ia
simple application de larticle 59 du Statut. La décision de la Cour
restera res dnier altas judicata pour 'Albanie, mais le réglement de ce
point de droit international n’appelle auncune intervention de I'Albamie.
Nous nous trouvons en présence d'une de ces situations ou un point
de droit international est réglé entre divers Etats qui ont accepté une
décision internationale et non réglé pour d’autres Itats également inté-
ressés mais qui n’ont pas accepté la décision. '

11 ne s’agit pas en conséquence de juger contre 'Albanie qu’elle est
responsable d'un délit international, mais d’interpréter une situation de
droit international et d’en tirer des conséquences en ce gui concerne les
titres invoqués par 1'Italie.

Telles sont, Monsicur le Président, les seules cbservations que le
Gouvernement de la République frangaise souhaite faire devant la Cour
an sujet de l'exception préliminaire soulevée par le Gouvernement italien,
en ajoutant qu'il a pris acte des déclarations faites par M. I'agent du
Gouvernement italien au début de la premiére audience de cette session
de la Cour.

La Cour me permettra, en terminant, de me féliciter de 'honneur
qui m’a été fait de parler aux cotés de juristes aussi éminents que M. le
professeur Perassi et sir Gerald Fitzmaurice. En remerciant la Cour de
sa bienveillante attention, j'apprécie pleinement 4 nouveau la sérénité
qui s’attache aux débats de la plus haute juridiction infernationale. Le
demandeur a montré que le fondement de son abjection était le respect
du Statut de la Cour. Les défendeurs avaient, dés le 25 avril 1931,
montré le prix qu’ils attachaient & obtenir une décision de la Cour dans
la présente affaire. Pour eux, si la Cour y consent, il n'y aura pas de
Tetour sur la voie juridictionnelle qu’ils ont choisie.
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4. ORAL ARGUMENT OF SIR GERALD FITZMAURICE
{AGENT OF THE GOVERNMENT OF THE| UNITED KINGDOM)
AT THE PUBLIC SITTINGS OF MAY ITth anp 12th, 1054

[ Public sitting of May IIth, 1954

54, afternoon)

Mr. President and Members of the Court,

May I begin by extending all my very best grectmgs and those of
my Government to the Counsel of the Italian Government, M, Perassi,
and to the Italian Government itself in this,| I think, first appearance
before this Court, and may I at the same tin"le refer to the declaration
made at the begmnmg of yesterday’s proceedings by the Italian Agent
and Ambassader, M. Caruse. [ have naturally no instructions or
authority to do anythmg else here but present the United Kingdom
argument on the legal issues that are now before the Court. In the
circumstances [ can only take note of M. [Caruso’s declaration and
transmit it to my Government, and that, of course, I will certainly do.

T must next make some observations about the history of this case
and how this particular question comes to| be before the Court. I
believe this is necessary because certain remarks of M. Perassi’s yester-
day in his most able and skilful speech give grounds for thinking that .
the position of the three Governments of France, the United States
and the United Kingdom, and in particular of the latter Government,
in connection with this case, may be open to possible misunderstanding.
But 1 can assure the Court that these preliminary observations which
1 shall make are, in fact, highly material to the legal points which
it will be my main task to put before the Court a little later.

I think, Mr. President, that there is a certain fascination in tracing
out the consequences of events which, although in their origin totally
unconnected, have nevertheless.inter-acted in|such a way as to produce
unforeseen and unexpected consequences. It is with a situation of
this kind that we have to deal in the present case. It has arisen out
of events which occurred quite independently, and had at the time
nothing whatever to do with each other.

The first of these events occurred on the morning of the 16th Sep-
tember 1943, when, shortly after 11 o'clock, |a patrol of German S.5.
‘troops appeared before the building occupied by the National Bank
of Albama in the Via Torino in Rome. One of their officers, accompanied
by another carrying a machine-gun, and by a representative in civilian
clothes of the German Embassy in Rome, compelled the officials of
the Bank to hand over all the gold in their possession, which the
Germans then took away in a lorry. In the meantime, a similar force
had appeared at the Ministry of Finance in| Rome and compelled it
to instruct the Italian Mint to convey all the gold of the National
Bank of Albania to the premises in the Via T¢

orino, where it was taken
over by a German S.5. patrol, and removed, and later on the same

day, another German patrol called at the ]
and took away the remaining gold of the N
which was deposited there.

Banca d’'Italia in Rome
ational Bank of Albania
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It had apparently been stated by the German authorities concerned
that the object of this removal was to take the gold to Albania in
accordance with instructions given by the Albanian Government, but
in point of fact the gold was never taken to Albania ; it went direct
to the Reichsbank in Berlin, And there, as the Court knows, it was
subsequently found and taken into custody by the Allies after the
occupation of Germany, and it now forms part of what is known as
the Gold Pool under Part IIT of the Paris Reparation Agreement of
January 1946, according te which all the monetary gold found in
Germany by the Allied Forces is pooled for distribution as restitution
among the countries pacticipating in the Pool m proportion to their
respective losses of gold through looting or by wrongful removal to
Germany during the war. Now, it is perhaps worth mentioning that
all the gold in this pool, including that originally removed from Rome
in 1943, was taken from Germany to Lendon, where it has since lain
in the vaults of the Bank of England, This gives the United Kingdom,
so to speak, the physical custody of the gold. But any disposal of it
requires the assent of the Governments of France and the United
States as well as of the United Kingdom, in accordance with the
arrangements made under Part IIT of the Paris Reparation Agreement
(which I shall call, for short, henceforth, the Paris Act).

And it should also be noted that while all this has arisen out of the
removal of certain gold from Rome in 1943, what is actually in question
in the present proceedings is not the physical gold that was removed
from Reme In 1943, in the sense of the very gold bars and coins which
were then taken away, but what is in question is the share in the Gold
Pool attributable to Albania on account of ‘that gold having been
Albanian monetary gold within the meaning of the P’aris Act. This is
because none of the countries participating in the Gold Pool have a
right to any particular identifiable piece of gold, or even to any particular
amount or value of gold, in the abstract, but only to a pro vaia share
in the Poocl, based on the proportion which their respective losses of
gold by German looting bear to the total amount of gold in the Pool
The Tripartite Washington Statement of 1951, in so far as it speaks,
perhaps a little loosely, of the delivery in certain circumstances of the
gold, should be read as referring not to the actual gold removed from
Rome in 1943, even if that was still separately identifiable, but to the
share of the gold attributable to Albania on account of the removal
of certain gold from Rome in 1943.

So much, Mr. President, for the first set of events lying at the origin
of the present proceedings.

The second set df events—with which the Court is, of course, very
familiar—oceurred a little over three years later, when, on October 22nd,
1946, a squadron of British warships, which had left Corfu and was
proceeding through thé Corfu Channel, ran info an unnotified minefield
illegally laid in what was supposed to be a swept channel, and in an
international strait. Two of the vessels in the British squadron struck
mines and were heavily damaged, with injury and loss of life to members
of the crew.

It is the inter-action of these two sets of events which has brought
us here this week. I need not recount the steps by which the legal issues
arising out of the mining of these British vessels were brought before
this Court. I need only recall that, a little over five years ago now, the
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Court, in its Judgment of April gth, 1949, decided by the substantial
majority of 11 votes to 5 that the People’s|Republic of Albania was
(I quote) “responsible, under international law, for the explosions which
accurred on October 22nd, 1046, in Albanjan waters, and for the damage
and loss of human life thaf resulted therefrom”. Eight- months later,
that is to say, on December 15th, 1949, and therefore about four and a
half years ago, the Court gave a further decision in which, by the large
majority of 12 votes to 2, it gave judgment in favour of the United
Kingdom'’s claim to damages, and fixed “‘the amount of compensation
due from the People’s Republic of Albania to the United Kingdom at
£843,047", or, in terms of dellars, at a sum of approximately two and
a halt millions. .

Not a penny of those damages, fixed more| than four years ago, has
in fact been paid, and [ believe I am right in saying that this constitutes
almost the only case in which a deciston (at any rate a final decision),

whether of this Court or of its predecessor,
complied with by the country against which it
matter of great regret to my country, and not

that we have not received the damages to whic

It must also, on wider grounds, be a matter of 1
of the family of nations—whose relations are

law—that the judgments of the highest &
indeed of all tribunals, should be respected a

has not eventually been
was given. This has been a
nly for the obvious reason
h we are clearly entitled.
mportance to all members
soverned by international
nternational tribunal, as
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fail to be prejudicial to the international community and to the rule of

law in international relations if the judgments
and particularly of such a tribunal as the prese
or disregarded: It would be right to say, I t
such an occurrence be a matter of concern to

national community, but also that all countr

any rate entitled to take all such reasonabl
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of international tribunals,
nt Court, are contravened
1ink, that not only must
all members of the inter-
ies are, if not bound, at
and legitimate steps as
rence, and either individn-
to ensure that judgments,

particularly of this Court, are duly implemented and carried out—at
any rate, so long as the rights of third countries are respected. Now this
is a point which is, T venture to think, relevant in the present proceedings,
since it is in fact practically the entire explanation of the action taken
by the Trench, United States and United Kingdom Governments
when they drew up the Tripartite Washington Agreement and Statement
of April 1951, on which the present proceedings are actually founded.

In a sense, the present case, in so far as it raise
of countries, within certain limits, to take act
decisions of this Court—in that sense, this case
tmpressionts, and that aspect of the matter is,

It goes without saying, Mr. President, th

s the question of the right
ion to enforce or execute
involves an issue prime
1 think, important,

at my country took all

such legitimate steps as were open to it, and appeared capable of leading

to any uscful result, to cause the Judgment
case to be carried out, and to obtain paym

damages awarded. We proceeded by way of|

1950 and early in 1951, that i5 to say, in the per

upon the Court’s decisions in the Corfu case

Foreign Office, Sir Eric Beckett, who was the
in the Corfu case, made no fewer than four or fi
representatives of the Albanian Government

f the Court in the Corfu
ent from Albania of the
negotiation, and during
1od 1mmediately following
, my predecessor at the
United Kingdom Agent
ve visits to Paris to meet
in order fo discuss the
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payment of these damages. In the course of these discussions he made
every effort te reach a settlement, and T should like to inform the Court,
in case this fact is not already known, that.while the United Kingdom
Government felt itself to be entitled to receive the full amount of the
damages in question, it was nevertheless prepared to take into account
the question of Albania’s capacity to pay. My Government had, of
course, itself compensated the victims and the dependants of the victims
of the mining of the two British ships, and it had also had to repair the
very heavy damage done to the ships themselves, and had incurred
other expenses. The damages awarded by the Court represented the
cost of reimbursement for these things and nothing more. Nevertheless,
my Government was not unmindful of the fact that a sum not far
shert of a million pounds sterling was a large sum for a country situated
like Albania to pay. We should therefore have been prepared to consider
any reasonable proposal put forward by Albamia—any proposal, in
fact, which bore some adequate relationship to the sum actually due.
We were, however, unable to obtain any such proposal from the Albanian
representatives. In the course of one of Sir Eric Beckett’s conversations
with them, they offered him the derisory sum of £20,000, or less than
one-fortieth of the total amount. Lafter, this was increased fo £40,000.
Such figures, obviously, did not even afford a possible basis of discussion,
However, such were the only proposals ever made on behalf of the
Albanian autharities.

Well, in those circumstances, I think it was to be expected that
the United Kingdom should investigate other possibilities of obtaining
payment, and when it appeared that Albania, as a party to the Paris
Act, might be entitled to a share of the Gold Pool set up under Part II1
of that Act, by reason of the removal of certain gold from Rome in
1943, the United Kingdom Government not unnaturally saw in this
a possibility of obtaining at least partial satisfaction for the damages
due to it arising out of the Corfu case. If Albania was entitled to such
a share in the Gold Pool, then there was an asset, the transfer of which
to the United ‘Kingdom could be effected witheout any disturbance
to the internal economy of Albania, and without any exchange diffi-
culties. Sir Eric Beckett accordingly discussed with the Albanian
representatives the possibility that, should it be found that Albania
was in fact entitled to a share in the Gold Pool, Albania should assign
this share to the United Kingdom in part satisfaction of the Cortu
damages. I say in part satisfaction because the amount of the share
in question, though not precisely known, was not ‘expected to amount
to much more than half a million. These suggestions, however, met
with no response from the Albanian authorities, They did not reject
them, but they gave no answer.

In the meantime, a further factor had arisen to complicate the
situation. Italy claimed that the gold removed from Rome in 1943
as gold belonging fo the National Bank of Albania, was in fact—
Italy claimed that it was—Italian gold and that the corresponding
share in the Gold Pool should, accordingly, be attributed to TItaly
and not to Albania. In addition, Italy claimed that even if the gold
was Albanian gold within the meaning of the Paris Act .Italy had
unsatisfied claims against Albania which ought to have priority over
those of the United Kingdom, and therefore if Albania had a share
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in the Gold Pool, this should be assigned to Italy rather than to the

United Kingdom. _
Now, at this point I must refer briefly t

under Part II1 of the Paris Act for deten

various countries in the Gold Pool, for di
generally for dealing with the assets in the

> the arrangements made
mining the shares of the
stributing the same, and
Pool. By paragraph ¥ of
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and functions of the Gold Commission, in

Commission the power and duty of adjudicat

by any country to a share in the Gold Pool,

erms the detailed powers
particular giving to the
ing upon any claim made
to determine the amount

of the share of such country if its claim was admitted, and to carry
out distribution, In case of any doubt, or with reference to any matter
with which the Commission felt unable to deil, it referred to the three
Governments and acted in accordance with their joint instructions,
In this way a regular course of practice grew up, according to which
all matters affecting the rights of countries to a share in the IPool,
or to the payment of any assets out of thé Iool, were determined and
carried out by the Commission acting under the instructions of the
three Governments. This position, which derived from paragraph F
of Part I1I of the Paris Act, was acceptedl, expressly or tacitly, by
all the participating countries, and these included Albania.

The same position was subsequently also accepted by Ttaly, for para-

graph D of Part I of the Paris Act provided

tion of certain ddditicnal countries, in part

Italy’s participation was effected on December
which it will be convenient to refer to as

TParties to this Protocol were on the one hand th

ments {France, the United States and the Uni

other hand, Italy. The three Gavernments ag
entitled to participate in the Gold Pool on tk
interested countries, and Italy, for her pay

things, to accept all the arrangements which h

for the eventual participa-
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the Italian Protocol. The
e three controlling Govern-
ted Kingdom) and on the
reed that Italy should be
1e same basis as the other
t, agreed, amongst other
1d been, or which might be

made by the three Governments for implementing Part IIT of the Act.

There can therefore be no doubt that both Albania and ltaly are
bound by the decisions of the three Governments taken in connection
with the execution of Part IT1. Now it has been part of the Italian case,
as the Court knows, that Italy does not consider herself as bound by
the arrangements made at Washington in April 1951 for the disposal of
the Albanian share in the Gold Pool. I shall h:ope to show later that this
question is irrelevant to the issue now before the Court, because the
arrangements made at Washington imposed fo obligations of any kind
on Italy, but on the contrary merely gave her a certain faculty of which
she was entitled to avail herself or not as she pleased. Nevertheless it
stiould, I think, be emphasized that according to the view taken by the
threec Governments, of France, the United States and the United King-
dom, the Washington arrangements were made by the three Govern-
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ments in the course, and as part of, the exercise of their functions under
Part TII of the Paris Act—and if this is so, these arrangements are
necessarily binding upon Italy by reason of the provisions ot the Italian
Protocol of 1947. '

1 might perhaps add here that the position of the three Governments
under Part III of the Paris Act, and in relation to the Gold Pool, is
best thought of as analogous to that of custodian-trustees—one of them,
the United Kingdom Government, being also a potential beneficiary.
This is a perfectly normal position, which is to be found in one form or
another under most systems of municipal law. When the custodians or
trustees are in doubt as to their legal position, or as to the right of one
of them to benefit, they refer the matter to the competent Court—and
" this is precisely what the three Governments have tried to do in the

present case. '

At this point, Mr. President, I feel I must digress from my account
of the matter in order to refer to certain observations which I regretted
in M. Perassi's otherwise most courteous and moderate speech. He
suggested that the United Kingdom, in this case,-was secking to- profit
from the illegal act of Germany in looting certain gold from Rome
in 1943. I believe that this suggestion quite misconcerves and, indeed, .
misrepresents the position. It 1s, of course, true that the removal by
the Germans of a certain quantity of gold from Rome in 1943, and
the fact that this gold has subsequently been found to be Albanian
gold, has enabled the United Kingdom to make a claim in respect
of this gold, founded on the debt owed by Albania to the United
Kingdom arising out of the Judgment of the Court in the Corfu
Channel case. Quite frankly, I can see nothing whatsoever wrong in
that. Tt is against Albania, and solely against Albania, that the United
Kingdom claim lies, and the United Kingdom claims this gold because
it has been found to be an Albanian asset and because Albania most
indubitably owes a sum of nearly a million pounds to the United
Kingdom en account of the Corfu damages. But—and I shall come
to this presently—before taking any steps to try to obtain this gold,
. in part satisfaction of these damages, the United Ringdom Government,
in conjunction with the Governments of France and the United States,
referred to an impartial arbitrator the question whether the gold was
indeed Albanian, whether, in fact, it was an Albanian asset. The
arbitrator found, as we know, that it was. Even so, the United King-
dom, in conjunction with the other two Governments just mentioned,
gave Albama an opportunity of appearing before this Court and
establishing that the gold should go to Albania rather than to the
United Kingdom, despite Albania’s debt to the United Kingdom in
respect of the Corfu damages. Albania has not intervened or availed
herself of the facilities given her in this respect.

And, furthermore, even if it were a question of deriving any
advantage from illegal German looting, which I must empbatically
deny, it is difficult to see in what way the Italian position would be
any better than that of the United Kingdom. Is not Italy equally
claiming this same gold, and is she not claiming it on precisely the
same basis, namely, that it has been found to be Albanian gold and
that, according to Italy’s contention, Albania is liable to Italy under
international law for certain wrongs alleged to have been committed
by Albania in respect of Italian property ? The only difference between

I0
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the two cases that I can see is that there can be no doubt about the
validity of the United Kingdom claim against Albania arising from
the Judgment of this Court itself, and no| doubt about the correct
amount of that claim—which has equally been fixed by the Court;
whereas, on the other hand, Italy’s claim 'ﬂgdinbt Albania has yetf 1:0
be established, and of course it was préc;selv the object of the
Washington arrangements to enable Italy to establish it hefore this
Court, although the Italian Government a,ppear to be reluctant to
avail themselves of the opportunity thus |given to them.

In all the circumstances, Mr. President, I believe that there is no
substance in the view that Albania is, as M, Perassi suggested, the
victim of any manifest injustice in this m"ltler or that she would
be the victim of any manifest injustice if thls golcl were transferred
to the United Kingdom, and I venture to mggest that this is an aspect
of the matter which can be ignored in vigw of Albania’s failure to
avail herself of any of her rights of intervention, either before the

arbitrator or in these proceedings.

Le VICE-PRESIDENT FAISANT FONCTION DE PRESIDENY: Je vous
prie, sir Gerald, de vous arréter au moment que vous considérerez
le plus approprié au maintien de l'unité de Votre exposé. Je voudrais,
sl c'est possible, lever l'andience a six heures.

Sir Gerald FrrzMaurice : I think 1 can finish my account of the facts.
of the case in quite a short time and then will follow my legal arguments,
which could be left till to-morrow.

I have reached the point at which all efforts to obtain direct payment
of the Corfu damages from Albania had provcd abortive, but it appeared.
that Albania might be entitled to a share in the Gold Pool. On the other
hand, this share was also claimed by ltaly, On\ account of the conflicting
claims made both by [taly and Albania in respect of the gold removed
from Rome in 1943, and because these claims raised issues which the
Gold Comimnission felt incompetent to deal with, the latter referred the
whole matter to the three controlling Governmcnts This was done by
a decision of the Commission taken on November 17th, 1950, a decision
duly communicated to the Governments of Iltaly and Albania. It was
in consequence of this decision that a meeting took place between the
three Governments in Washington in April 1951, at which the arrange-
ments were made that have led to the present| proceedings.

It should be observed at this pomt that what Part III of the Paris
Act deals with is what is known as morletcli.ry gold”, and according
to the definition of this term adopted by thp Gold Commission, with
the approval of the three controlling Governments and accepted by all
the participating countries, there was in fact little room for doubt that
in the sense of monetary gold—that is to say, as gold forming the backing
for the Albanian currency—the gold removed from Rome in 1943 was
Albanian gold, whatever person or entity might be the actual proprietor
f t mi i ocwnership’,
Nor would there have been anything unusual in a position in which the:
gold, although Albanian monetary gold in that sense, might nevertheless,
from the point of view of private ownership! have belonged to some
non-Albanian entity. It is, indeed, quite normal for gold which forms
the backing of a national currency, and is in|that sense State gold, to-
be actually owned by private parties, banks or other institutions. On.
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the basis that the gold removed from Rome, whatever its actual owner-
ship, appeared to be Albanian monetary gold within the meaning of
the Paris Act, it would therefore have been possible for the three control-
ling Governments to direct the Gold Commission that a share in the
Gold P’ool should be attributed to Albania forthwith on account of this
gold. Tt would then have been possible for them, on account of the fact
that there was an outstanding Judgment of the Court against Albania
in favour of the United Kingdom which had never been satisfied, and
in view of the general interest, and, indeed, within certain limits, duty,
which all countries can be regarded as having to further the implemen-
tation of the Court’s Judgments—it would have been possible on these
grounds for the three Governments te direct that the share attributable
to Albania in the Gold Pool should be transferred to the United Kingdom.
Since, however, another country, Italy, both asserted a claim to the
share in the Gold Pool in question and also had claims against Albania
on other grounds, the three Governments wished to obtain an impartial
adjudication of these issues before any final transfer of the gold to the
United Kingdom took place. :

Accordingly there followed the arrangements made by the three
Governments at Washington in April 1g51. Mr. President, it is not
necessary for me to describe these arrangements, which are familiar
to the Court, and the Court knows that they fell into two parts. The
first part of the arrangement was directed to establishing the status of
the gold—whether it was Albanian, Italian or neither—and in the
event of the arbitration which was provided for resulting in a finding
in favour of the view that the gold was Albanian monetary gold and
attributable to Albania within the meaning of Part I of the Paris
Act, then there followed a further set of arrangements designed to give
both Albania and the only other possible claimant, Italy, an opportunity
to present their cases before this Court and to have them determined
on the merits. The point I want to emphasize is that under these arrange-
ments, both Italy and Albania were given at least one—and even, in
a sense, two chances — of establishing their claim to this share in the
Gold Pool, Before the arbitrator they were given the chance of estab-
lishing that the gold belenged to them—to one of them—within the
meaning of the Paris Act, and that on the basis of it they were entitled
to a share in the Geld Pool. And secondly, and in the event of the
arbitrator finding in favour of Albania, they were given a chance of -
establishing before this Court that the share in question should go to
them rather than to the United Kingdom. The Governments of France,
the United States and the United Kingdom, moreover, declared that
they would accept the jurisdiction of the Court for the purpose of
determining any such applications by Italy or Albania, and also that
they would conform in the matter of the delivery of the gold with any
decisions which the Court might give as the result of any Italian or
Albanian application.

It is therefore difficult to see what more the three Governments could
have done to obtain a fair and just solution of the difficulties and various
conflicting claims confronting them. Yet the ITtalian Government have
expressed dissatisfaction with these arrangements.

For this reason, Mr. President, it is of the highest importance for
the true appreciation of the issues in this case to understand correctly
the nature and effect of the actual instrument under which these pro-
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ceedings have come before this Court—namely, the Tripartite Washing-
ton Statement. :

The TItalian Government have represented that it constitutes an
excess of powers on the part of the three Goyvernments, and they have
indeed based their objection to the Court’s jurisdiction in this case on
that suggestion. I shall hope to show that this is not so, and that brings
me to the second part of my argument, which, with the permission of
the Court, I will present to-morrow. -

[ Public sitting of May 12th, 1954, morning]

Mr, President and Memhers of the Court.

I was sorry yesterday to take up a certain
through facts with which the Court is, in a
necessary for me to present these facts as it |were from the standpoint
of the Unifed Kingdom, and in doing that I| traced the history of the
case and showed how and why the three Governments of France, the
United States and the United Kingdom established the procedures they
did under the Washington arrangements, T hes:se arrangements permitied
Italy and Albania to make an application to the Court, and if they did
s0, or if either of them did so, the three Governments bound themselves
to accept the Court’s jurisdiction and to aét in accordance with its
decisions. Albania did not make any application ; [taly did, but followed
this up by taking certain action which, in our view, had the effect of
completely nullifying or invalidating the original Italian application,
and thus creating a position similar to that which would have existed
if Italy had never applied to the Court at all. ’

I shall accordingly ask the Court to hold

amount of time in going
sense, familiar, but it was

that there is no longer

any valid or subsisting Italian application
the meaning of the Washington Statement.
this view, and should hold to that effect, th
unnecessary for the Court to determine the is
the Italian Government have raised. If ther
application before the Court, then the positi
been made, and the question of the Court’s
the application on the merits would not aris

before the Court within
If the Court agrees with
:n, of course, it would be
sues of jurisdiction which
e is no longer any wvalid
on is as if none had ever
jurisdiction to determine
e. If, however, the Court

considers that despite the objection of competence taken by the Italian

Government theré is still a valid Ttalian a

before the Court, then it will be necessary for
jurisdictional issue. As we cannot know at this

will take on the first question, namely, whethe

subsisting [talian application before the Court,

of our argument, which will be delivered by n
say something about the questicn of jurisdictio

pplication on the merits
the Court to consider the
stage what view the Court
1 there is still a valid and
we shall, in the final part
1y colleague Mr. Fawcett,
n, on the assumption that

the Italian application is still valid and subsi#ting‘ But for the present
I shall argue to the effect that this application cannot be regarded as
any longer in snbstance before the Court.
" Now, the Ttalian objection to the competence of the Court could be
said broadly to be based on two main grounds, One of these is that,
according to the Italian view, Albania is a necessary Party to the first
question which Italy brought before the Court in her original Application,
but that Albania is not before the Court and has not given her consent
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to this question being determined by the Court. This argument will be
discussed presently by Mr. Fawcett. The other principal ground eon
which the Italian objection on competence is founded is the fact that
Italy isnot a party to the Tripartite Washington Statement, and further,
that in the arrangements which they made under this Stltempnt the
three controlling Governments exceeded their powers under Part I11
of the Paris Act. Consequently, according to the Italian view, the Wash-
ington Statement does not constitute a sufficient or valid basis for
the exercise of the Court’s jurisdiction. Now I shall hope to demonstrate
in a moment that this argument is incorrect, and is based on a mis-
conception as to the nature and intention and effect of the Washington
Statement. But let us assume for a moment that it is correct. Must it
not then necessarily follow that Italy’s own original Application to the
Court was a nullity, for it was only the Washington Statement that
enabled Italy toc make this particular application at all. Ttaly, I suggest,
cannot at one and the same time take advantage of the Washington
Statement to malke an application under it, thereby holding up the
transfer of the gold to the United ngdom and yet also attack and
deny the validity of the Washington Statement under which all that
takes place. Italy relies on the Washington Statement to make her
Application, which she maintains is a valid one, and she relies on the
Washington Statement for her Application to produce certain effects.
She relies on the three Washington Governments to treat Italy’s Appli-
cation as effective to prevent them from ordering any transter of the
gold—and may I be permitied to draw attention to the fact that she
has not relied on them in vain. Yet now she says this same Statement
is invalid and wifra@ veres. But if so, T suggest, then Italy’s Application
is equally a nullity-and ineffective to prevent a transfer of the gold by
the three Washington Governments. In short, the Italian argument
necessarily stultifies itself, for on the basis of it there could never have
been a valid Italian dpphC’lthﬂ to the Court at all, and the position
would be as if none had been made,

If, indeed, I am right in what I have just been saying, the Italian
argument must necessarily lead to serious contraventions. However,
there are other, and perhaps more positive, reasons for regarding this
argument as incorrect. The argument is, as [ have said, that the three
Governments, in providing for this refercncc to the Court, exceeded their
POWers under Part T11 of the Paris Act. But surely the anthority of the
three Washington Governments to make the arrangements entered into
in April 1951 1s not ene of the issues referred to the Court. This authority,
I suggest, must really be assumed, if there are to be any proceedings
before this Court at all, for the jurisdiction of the Court in the present
grmeeding‘s is derived—and derived solely—from this same Washington

tatement, and so equally is the consent of the three Washington Govern-
ments to these proceedings. I venture to suggest, therefore, that the
Court can hardly go inte the validity of the instrument under which its
jurisdiction arises, for the reason that this instrument forms the only
basis on which the Court can consider anything at all in connection with
these proceedings, even of a preliminary character. It is the only basis
on which it can even consider the objection which the Italian Govern-
ment has put forward.

I suggest, therefore, that the Washington Stdtemcnt must be assumed
as the necessary basis of these proceedings. Nevertheless, it is not difficult
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referring certain questions
owers, or lack of authority
on the part of the three Governments, and therefore involved no invali-

to show that the Washington Statement, in
to this Court, did not involve any excess of p

dity. The truth is, T think, that the Itahan view as to the character and
effect of the Wlshmgton Statement is misconceived.

Now, the Ifalian argument appears to proceed upon the view or
assumption that there has been some sort of compulsory reference of
certain matters to the Court by the three| Governments. Now that
involves a complete misconception as to what the three Governments were
doing under the Washington Statement. Thcy were in no way instituting
a compulsory reference to the Court. What|they were actually doing
was to declare their willingness to go before the Court in certain events.
It was, if you like, a case of forum prorogamﬁz—and the right to invoke
the ]uI‘ISdILtIOD of the Court in that way is w:'all established in the juris-
prudence of the Court. I refer in particular to the 2nd Mavrommatis case,
the case of The Minorities Schools in Upper Silesia, and the prehmmarv
issue of competence in the Corfu case itself. W|hat the three Governments
were in fact doing in the present case was fo offer to submit certain
questions to the Court if certain other countries wanted to have those
questions determined. If those other countries|did not want to have those
questlons determined, they were under no ebligation to do so, or to go
fo the Court. The three Governments equally declared that if any one
of the other interested Governments '1pp11ed\ to the Court, they would
suspend the transfer of the gold which they otherwise believed they had-
a right to effect. They agreed, therefore, to wpat was really a voluntary
derogation from, or suspensmn of, the exercise of the right they considered
themselves to have, and the subordination of it to a faculty or option
given to Italy and Albania to bring the mattcr before the Court if they
wished to do so. Now M. Perassi says that this\was not the right solution.
But, I would ask, what other just solution was there for the three Govern-
ments to adopt, in view of the conflicting claims involved ?

Accordingly, T suggest to the Court that if the Washington Statement
is correctly analysed and understood, it will be seen to consist in effect
of an offer by certain governments to certdin other governments to
submit certain questions to the Court on certain conditions. On the
acceptance of that offer by other countries, though, of course only if the
acceptance conforms to the specified cond‘itilons‘, an agreement would
in effect result and the reference to the Court would take place under
what would in effect be a sort of special dgre%ement Indeed, the Wash-
ington Statement, if correctly viewed, is simply a prowsmndl special
agreement fo refer certain matters to the Court which becomes a per-
fected, a complete agreement, if and when the other countries named

take up the offer by making an application t
with the conditions specified in the Stateme
not viewed as a case of a special agreement, it

o the Court in accordance
nt, Even if the matter is
would be a case of consent

by successive acts. The consent of the three
by 2 unilateral declaration contained in the (Statement itself, and the
consent of the other countries, [taly and Albania, would be 51gn1ﬁed {and
in the case of [taly was 51gnlhed) by the act of mang an application.
Thus the case exactly corresponds to the dectum of the Court in the
Corfu case in the preliminary point of competence. The dictum of the
Court was “‘there is nothing to prevent the acceptance of jurisdiction ....

rovernments was signified
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from being effected by two separate and successive acts, instead of
jointly and beforehand by a special agreement”.

For these reasons I believe that the Italian argument, namely, that
the three Governments were exceeding their powers in providing for a
reference to the Court of certain matters, is both irrelevant and incorrect.
Surely, it must necessarily be open to any country or to a group of
counfries to offer arbitration or a reference to adjudication on a certain
question. Equally, countries are surely unquestionably entitled to say
that they will in fact suspend taking certain contemplated action 1if
certain questions are referred to the Court within a certain pericd, and
- that they will then abide by the decision of the Court. Now these things,
and no others, are precisely what the three Governments did, and I must
ask, In all sincerity, what was wrong ?

In the same way, [ think it is irrelevant that [taly was not actually ~
d party to the Washington Statement. If my view is correct, she did
not need to be. This Statement imposed no obligations on her. It
merely gave lier a right, a faculty, an option: she was Iree to exercise
it or not as she pleased. The Washington Statement cannot be invalid
on that account and the same applies in respect of Albania. Moreover,
if T am right in the suggestion which I have made that the Washington
Statement is essentially a provisional or inchoate special agreement
for a reference of certain matters to the Court—an agreement com-
pleted and perfected when the countries named in it make an application
to the Court under the conditions specified—then Italy, by making
her application of May last year, became a party to these proceedings.
She thereby gave her consent to the Washington Statement; she
founded her Application on that Statement ; she asked the Court to
determine on the merits the precise questions fermulated in that
Statement. As I said a little while ago, she relied on it and caused
the three Governments, in equal reliance on the reality of the Italian
application, to suspend their action accordingly. And that L believe
really precludes Italy from questioning the essential validity of the
present proceedings.

Before I leave this part of the subject, there is one more point I
should like to mention in conrection with it. The Italian Government
have sought to support their argument by reference to certain words
used by the arbitrator, M. Sauser-Hall, in his Award given last year.
The arbitrator found, quite correctly, that the three Governments
ouly intended to refer to him the stafus of the monetary gold removed
from Rome, and he found that he could only determine whether, for
the purpoeses of Part 11T of the Paris Act, this gold was to be regarded
as Albanian or Italian, or as neither, and he rightly considered that
he was not entitled to go into other matters, such as, for instance,
the validity of Ttaly’s claim against Albania arising from the Albanian
natiopalization law of January 1945. He pointed out—again, quite
correctly—that these other questions were the very questions which
in certain events would fall to be determined by this Court. However,
he used these words, and it is these words upon which the Italian
Government rely in support of their argument. I will just read them
over again very quickly.  He said:

“Besides, it would have been impossible for the three Govern-
ments to refer these questions and claims to the arbitrator for
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decision without geing beyond the limits of their duty as fixed
in the Act of Paris, for these claims for restitution of gold were
not founded on the basis of Part III of the said Act of Paris.
As possible disputes on this subject can| only be settled by inter-
national—arbitral or judicial—proceedings, with the consent of
the States concerned, the Statement to accompany publication
of the Washington Agreement provides| that they may give rise
to special proceedmgs instituted in the ‘International Court of
Justice by Albania or by Italy, or by both and that the aforesaid
Statement shall be deemed to be, for these proceedings and for
the time determined in the Statemen't an acceptance of the |
jurisdiction of the Cowrt by the three Governments which made
the Statement.”

Well I suggest to the Court that this passage which [ have just
read, so far from supporting the Italian thedis, does just the opposite
and supports the one which I have been pﬁttmg forward. What the
arbifrator clearly meant was that the three controlling Governments
could not compuisorily refer to a tribunal ma_ttcrs falling outside the
scope of the Paris Act; and he implied that| such matters could only
be referred to a tribunal {and he &peuﬁed\ this Court) by consent.
But, Mr. - President, I hope to have shown that the present reference
to this Court ¢s by consent, and by consent 'only. I submit, therefore,
that this passage from the arbitrator’s Award does not support the
Italian thesis and that the Italian mterprchﬁon of it is equally based
- upon a misconception, The difference between us and our Italian
friends is not that we deny the necessity for éonsent but that we deny
that Albania’s consent is mecessary for the determination of the desti-
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as pldmt)ﬁ to the Court, is still subsisting ; forif this Application has to
be regarded as having been nullified or withdrawn, or as being invalid,
then the essential basis on which the whole| of these procccdings is
founded is lacking. It is not only acceptance of the Court’s jurisdiction
by Italy that is necessary, it is the making nd the maintaiming of a
valid application to the Courf under the conditions required by the
Washington Statement. That is what is necessary, and, indeed, essential,*
and I shall therefore turn next to that aspect of the matter.

Now, Mr, President, may 1 preface the final
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reverses the usual order of things, according te which snch an objection
is normally taken only by the defendant or respondent party. I refer
to this point because 1t is necessary for me fo make clear what I mean
when I ask whether Ttaly is still a consenting PParty to these proceed-
ings. It is the established jurisprudence of all international fribunals
that a consent to the jurisdiction of the tribunal, once definitely and
unequivocally given, cannot subsequently be withdrawn so as to deprive
the tribunal of jurisdiction. This doctrine is implicit in Article 55 of the
Statute of the Court, and was endorsed by the Court in the last decision
which it gave, that in the No#tebohm case last November. But this.
doctrine, that consent to the jurisdiction, once given in such a way as
to seise the Court of a dispute—a consent given in that way cannot
subsequently be withdrawn. This doctrine is naturally applicable, or, at
any rate, chiefly relevant to the ordinary case of a consent given by the
detendant or respondent party in a suit, With the plaintiff or claimant
party, the question of consent does not, strictly speaking, arise because
it is that party which is itself invoking the jurisdiction and therefore
necessarily consenting te it. And, of course, there is no deubt that a
claimant or defendant can cease to invoke the jurisdiction of the Court,
and, in fact, withdraw its application or ¢laim, and can therefore, in
that sense, cease to be a consenting party to the proceedings. Now the
consent of the three Governments of France, the United States and the
United Kingdom was given once and for all by the Washington State-
ment. As defendant or respondent Governments in these proceedings,
they are preciuded from withdrawing that consent. Italy’s consent was
also necessary for the institution of these proceedings and was evinced by
her in the original Application of May last year. But, unlike the defendant
Governments, Italy can withdraw that consent, but this means, n
effect, that she withdraws her Application. One of the essential ques-
tions before the Court, therefore, is, I think, whether by taking an
objection to the competence of the Court to decide the question that
Italy herself placed before the Court, Italy must not be held in effect
to have withdrawn her consent to the present proceedings, or, in other
words, cancelled or nullified her own original Application. Alternately,
since Ftaly maintains that her Application is not withdrawn and is stall
subsisting, then the question would be whether that Application is still
a valid one, whether it still fulfils the essential conditions requisite under
the Washington Statement—a question which is independent of Italy’s
will as to maintaining or withdrawing her Application.

Next, Mr. President, I would like to deal with a point which was
very much insisted upon the other day by M. Perassi in his speech,
He sought to maintain, if 1 understood him correctly, that it was wrong
or incorrect to regard Italy as offering any objection to the jurisdiction
of the Court in this case. And he suggested that the United Kingdom
was confusing two different things, namely, [taly’s acceptance of the
jurisdiction of the Court, and the Court’s right, proprio motu, to hold
itself to be incompetent. Well, in point of fact, I do not think it is the:
United Kingdomi which is in any way confusing these two things.
According to M. Perassi, Italy has not really entered any objection to
the jurisdiction of the Court or made any positive suggestion that the
Court is incompetent or ought not to go into the merits of the matters
raised in the original Ttalian Application. taly, he says, in the interests
of the good administration of justice, has merely, so to speak, propounded
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other day, will doubt for a moment that the Italian Government is in
substance, and whatever the form of the matter may be, presenting a
very definite objection now to the competence of the Court in these
proceedings. No other view of the Ttalian argument is really possible
from a realistic standpoint. If it had been|the Italian intention, as
M. Perassi says, merely to draw the attention of the Court fo this
question of competence and to suggest in a general way that the matter
is one on which the Court ought to satisfy-itself, then surely it would
have been quite sufficient for the Ttalian Gbvernment to make some
mention of that matter in the course of presenting Italy’s case on the
merits in accordance with the time-limits originally fixed by the Court
for the presentation of the written Memorials of the Parties on the
substance of [taly's original Application. If Italy was not offering any
positive objection on the question of competence, then surely it might
have been left to the Court itself to take any iobjection which the Court.
might feel proprio moiu that it ought to takel To do that is part of the
Court’s inherent jurisdiction, and there is no need for any of the parties
before the Court in a given case to concern themselves with the matter
wnless they themselves feel an cbjection on jthe score of competence.

Now what has Italy in fact done? She has presented two separate
written statements, both of them going far| beyond any question of
merely drawing attention to a possible point of competence ; both of
them formally contending, on very definite g'rmmds, that the Court is
incompetent, and both of them formally asking the Court to adjudge
and declare itself to be incompetent to hear and determine the principal
question put in Italy’s original Application to the Court. I cannot myself
couceive of any clearer case of an objection [to the jurisdiction of the
Court, Again, the other day we heard from| M. Perassi an argument
most ably presented in which, if T may so put if, he almost implored the
Court to take the view that, because the questions presented by Italy
in her original Application might involve the international responsi-
bility of Albania, it would be wrong for the Court to go inta those questions
unless Albania was a party to the proceedings. He contended, and I
have seldom heard any more definite contention, that in the absence of
Albania the Washington Statement could not’confer jurisdiction on the
Court to hear and determine the guestion that Italy had put to it. If
these arguments do not amount to an objection—and an objection by
Ttaly—on the score of competence, then I thardly kmow what does.

I would suggest to the Court, if I may, that it is scarcely admissible
for the Ttalian Government to raise these difficulties and to make these
objections which have in effect brought some degree of confusion into
these proceedings, and yet still maintain that Ttaly’s position is precisely
the same as it was when she made her originall Application of May 1953,
and that so far as she is concerned, she is still asking the Court to hear
and determine on the merits the questions of substance raised in her
original Application,
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If T am right and there is an Italian objection on the score of
competénce, the question which must now be considered by the Court
is : how does this objection, this attitude on the part of Italy, affect
the status of the original Italian Application; for when the three
Governments of France, the United States and the United Kingdom,
under the Washington Statement, definitely agreed to accept the
jurisdiction of the Court in certain events, they only did so on certain
conditions which were specified in the Statement, and their own consent
was necessarily dependent upon those conditions being accepted and
complied with by the other Governments concerned—Italy and Albania
—should they decide to go to the Court. The three Governments could
not, as I said a short time ago, withdraw their consent, but in the
absence of compliance with the conditions specified in the Statement
by the other Governments—Italy and Albania—the event necessary
to bring into play the obligation and the consent of the three Govern-
ments would be lacking.

Now, has Italy in fact complied with these conditions, which are
either specified or in our view necessarily to be implied in the ter-
minology of the Washington Statement ? We say she has not, for
three reasons. First, because one of .the conditions employed in the
Washington Statement was unequivocal acceptance of the jurisdiction
of the Court, and in effect Italy has not accepted the jutisdiction of
the Court in this way. She has only done so in a very qualified way.
Secondly, because Italy could, under the Washington Statement,
only make an application for the actual determination of certain
questions, and Italy is not now asking the Court to determine these

uestions, but is, on the contrary, suggesting very actively that the

ourt should not do so. Finally, it was an implied condition under
the Washington Statement that there should be what, for want of a
better term, I will call a real application on the part of Italy or Albania,
for the determination on the merits of what country had the best claim
to Albania’s share in the Gold Pool. The application to the Court was
not intended under the Washington Statement to be used as a mere
procedural device for suspending and holding up the transfer of this
share in the Gold Pool to the United Kingdom. In fact, however,
that is the purpose for which the Washington procedure is now being
used. M. Perassi was quite frank and explicit about this, I thought,
and he virtually declared that Italy’s object was to bring the
proceedings under the Washington Statement to an end, with a view,
in effect, to compelling the three Washington Governments to seek
another solution—though he did not indicate what better or more
equitable means of determining the matter could be found than a
reference to this Court. Nor did he indicate—if I may draw attention
to this point—in what way the difficulty concerning Albania’s lack
of consent, about which the Italian Government apparently feels so
strongly, could be overcome. I noticed he referred to Italy’s willingness
to negotiate a settlement, but no mention was made of any necessity
for obtaining Albanian consent to such a settlement. It is apparently
only for the purpose of impeding the proceedings before the Court
that Albania’s non-consent is considered to be material!

I was saying, Mr. President, that there were three grounds on which
the Italian Application could not any longer be held to conform to the
conditions required by the Washington Statement. The first of these




140 ORAL ARGUMENT OF SIR G. FITZMAURICE (U.K.) — 12 V 54
l

conditions, I suggested, was a full and unequivocal acceptance by Italy
of the jurisdiction of the Court. This condition is not only implicit, and
necessarily implicit, in the whole conception of the Washington arrange-
ments, but it was also specifically provided for in the following way.
It is provided in the Washington Statement that Albania’s share in
the Gold Pool would be transferred to the United Kingdom unless Italy
made an Application to the Court for the determination of a certain
question, and further—and here I quote—unless Italy “‘agrees to accept
the jurisdiction of the Court to determine the question whether the
claim of the United Kingdom or of Italy to receive the gold should
have priority, #f this issue should arise”. Now, this issue could only arise
if the first question was gone into and determined by the Court. And
this first question was whether Italy had a|good claim to the gold as
compared with Albania, on account of certain Italian property having
been nationalized by Albania without compensation or under the Peace
Treaty.

Well now, as the second question of priority could only arise if the
first question was gone into by the Court an:d determined in a certain
way, the acceptance by Italy of the Court’s| jurisdiction in respect of
the second question—the question of priority—necessarily implied
that there would be acceptance of the Court’s jurisdiction in respect of
the first question also. In short, if Italy merely accepted the jurisdiction
of the Court in respect of the second or priority question, but did not
accept it in respect of the first question—the question of Albania’s
liability to Italy—she would be rendering the whole proceedings meaning-
less and would not be complying with the conditions laid down in the
Washington Statement. This is, in fact, precisely what has happened.
Italy is purporting to accept the jurisdiction of the Court to decide the
priority issue as between herself and the United Kingdom, but is saying
that the Court has no competence to determiné the first question relating
to Albania’s liability to Italy. And that, I suggest, is not a real acceptance
of the jurisdiction of this Court under the Washington Statement. On
that basis, the second question could never arise, and inshort, therefore,
it is plain that Italy is not complying with one}of the essential conditions
of the offer made by the three Governments under the Washington
Statement, that there should be a definite and unqualified acceptance
by Italy of the Court’s jurisdiction to determiné all the questions specified
in the Statement as being those which Italy is entitled to bring before
the Court. :

According to our view, the Italian Application no longer conforms
to the Washington conditions. A

Under the Washington Statement the three Governments only
offered to submit certain particular questions!to the Court. They only,
in effect, agreed to accept the jurisdiction of the Court and to suspend
their action in respect of the gold if Italy submitted these questions
to the Court for the determination by the Court of those questions.
What were they ? One was the priority issue between Italy and the
United Kingdom. The other, which had to come first, was this: by
thé Washington Statement the action of the three Governments in
respect of the gold was only to be suspended if Italy made an application
to the Court, and here I quote, “for the determination (and this, of
course, means determination on the merits) |of the question whether
by reason of any right which she claims to possess as a result of the
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Albanian law of January 13th, 1945, or under the provisions of the
Italian Peace Treaty, the gold should be delivered to Italy rather than
to Albania’.

The Washington Statement therefore contains a complete definition
of the nature of the application which Italy could make to the Court
and which, if made, would engage and give rise to the obligation of
the three Governments to accept the jurisdiction of the Court and to
act in accordance with the Court’s decisions. No other application could
be valid for this purpose. Nor could Italy’s intervention be valid or
effective unless there was such an application in that form. Italy, as
we know, originally made such an Application to the Court, but now
argues that the Court js incompetent to consider this particular question.
Is the Italian Application, then, a real application? We think not. The
Italian objection either amounts, as I have suggested, to an implied
withdrawal of Italy’s original Application, or it constitutes an invali-
dation of it. The Application, therefore, either no longer exists as a
matter of law, or else no longer conforms to the conditions specified
in the Washington Statement. It is no longer the kind of application
contemplated by the Washington Statement. It is not now an appli-
cation for the determination of the question of Albania’s liability to
Italy. In short, the Washington Statement, on which the Court’s juris-
diction in this case—and we must not forget it—is exclusively based,
requires that there should be an application to the Court by Italy for
the determination of a certain question. There is, in fact, now no such
application to the Court. There is on the contrary an application to
the Court and by Italy herself not to determine this question.

I now come to the third and last way in which Italy’s position,
according to our view, fails to accord with the requirements of the
Washington Statement. This relates to the underlying purpose of the
Statement. It is quite clear, for reasons which I have already given,
that the intention of the three Governments, if Albania should be
found to be entitled to a share in the Gold Pool, was to transfer this
.share to the United Kingdom, unless one of the other interested
countries, Italy or Albania, could establish a better right to it before
the Court. The whole purpose of the Washington arrangements was
to obtain a determination of the rights of the other countries, Italy
and Albania, on the merits, if those countries wished to have such a
determination. For these reasons, the United Kingdom Government
maintains that no application to the Court can be a valid application
under the Washington Statement if it is not an application for the
determination on the merits of the questions specified in the Statement.
Now, this is precisely the position which has been brought about by
the Italian objection to the jurisdiction. We must not be influenced
by the fact that Italy’s original Application of May 1953 was itself
in proper form, for Italy is now maintaining that the Court cannot
go into the merits of the principal question in issue and is asking the
Court not to do so. This means, therefore, that Italy’s Application,
looked at as a whole, is not, or at any rate is no longer, an application
of the kind, and of the only kind, contemplated by the Washington
Statement.

In fact, it is clear, as I said earlier, that the Washington Statement
15 now being used not for the purpose for which it was really intended,
namely, to procure a determination of certain questions on their
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merits, but as a procedural device for holding up certain action on
the part of the three Governments which would otherwise have taken
place, and for preventing any final adjudication of the competing
claims involved, as was so clearly the whole object and intention of
the Washington arrangements.

At this point, Mr. President, 1 would like to deal very briefly with
a suggestion made by M. Perassi the other!day He said, in one part
of his argument, that it made no difference to the outcome—to the
consequences—whether an objection to the’jurisdiction was taken by
one of the Parties or by the Court itself acting proprio moiu. There-
fore, since the objection in this case could be taken by the Court
acting proprio motu, it made no difference to the position that Italy
had raised it—or no difference to the consequences. I believe that
this argument is misconceived. Even if it 15|true that it would make no
difference to the consequences (and 1 doubt whether that is, in fact,
necessarily true), I suggest that it makes all the difference to the status of
Italy’s Application whether the objection is taken—and pressed—as
it is—by Italy—or is merely taken by the Court acting proprio mots.
In the latter case, the status of ltaly’s Apphcatlon would remain the
same. In the former case, when the ob]ectmn is taken by Italy, then,
whether the consequences of the objection would be identical or not,
the status of the Application is affected. MV point is that whether
the result of an objection taken by the Court proprio motu would be
similar or not—by taking—and pressing this objection herself, Italy
has negatived or nullified her own Application. It might have been
otherwise, as I said earlier, if Italy had merely mentioned the point,
but had nevertheless gone on to plead on the merits. Then she would
have been maintaining her original Application, she would have
mentioned the point of the competence that might be considered by
the Court, but she would have been pleading on the merits and thereby
m'untammg her Application. But that is not the situation. Italy is
not merely raising a point for the consideration of the Court. She is.
arguing it. Her attitude is in no sense a ncutral one, as of an amicus
curie who raiscs a point which the Court ought to consider. She is
taking up a definite position on the point in question. By declining
to plead on the merits until the preliminary point is decided, Italy
has raised a formal objection to her own Apphcqtlon which necessarlly'
affects the status of that Application. And here, I think, I cannot
do better than endorse and adopt the remarks made in connection
with this point in two passages in the Wnttén Statement of the United
States [pages 9I and gz of the present volume], to which I would like
to draw attention and which I will cite. The first one occurs about:
two-thirds of the way down page [91]: i

“If the applicant State were SuCCCSSfl}ll in its challenge to the
jurisdiction it had invoked, and the case were dismissed for want of
jurisdiction, the applicant should not be able to derive legal advan-
tage from the inconsistent course of action it had followed. In the
present case the applicant State should not be able later to assert,
for its own purposes, that the situation t[hen differed from what it.
would be if the applicant had withdrawn its application or had.
never filed any application within the time permitted by the 1951
tripartite statement. To hold otherwise would permit the applicant.
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State to improve its own position, at the expense of others, by
first invoking a tribunal’s juvisdiction and then denying it.”

And then the second passage, which is about towards halfway down.
page [92]: -

“By the Washington Agreement of 1951 the three Powers declared
their intention to make a distribution of the gold in question, taking
into account the claims of interested Governments and allowing for
an adjudication on the merits of these claims. No Government may
be permitted to frustrate the carrying out of this intention by first
invoking the jurisdiction of the Conrt and then securing a dismissal
of the proceedings on jurisdictional grounds.”

But, Mr. President, the attitude of the United Kingdom in this case
goes even further than that evinced in the passages I have just read from
the Written Observations of the United States, because we say that the
attitude of Ttaly, in objecting to the jurisdiction of the Court which she
has herself invoked, affects the status of her Application and produces a
situation in which that Application is nullified or can no longer be
considered as being before the Court in proper form. -

And perhaps T might add this. In both their October and their Decem-
ber Statements objecting to the competence of the Court, the Italian
Government, while contending that they were not in any way bound
by the Washington Statement, said that nevertheless, in reliance on
the Declaration made by the three Governments, they had made an
Application to the Court within the period of go days. They relied on
the Declaration made by the three Governments. Italy, as I said carlier,
has certainly been able to rely on the Declaration of the three Govern-
ments to good effect and not in vain. In view of Italy’s Application to
the Court in May of last year, the three Governments have carried out
their declared intention that they would in that event suspend the
transfer of Albania’s share in the Gold Pool to the United Kingdom.
Even when it became clear, as it did last October, that, according to
our view, {taly’s original Application was not, or was no longer, genuinely
an application for the determination on its merits of the question specified
in the Washington Statement, even then, the three Governments still
continued, as they do to-day, with the suspension of any transfer of gold
pending the decision of this Court, But if Ttaly was entitled to rely and
did rely, to her benefit, on the Declaration made by the three Govern-
ments in the Washington Statement, is it not the case that the three
Governments were and are equally entitled to require that any applica-
tion made by Ttaly under the Statement should be genuinely an applica-
tion for the purposes specified in the Statement, and were they not
entitled to rely on [taly not to invoke the jurisdiction of the Court and
make an application under the Washington Statement that was not
intended for these purposes ? For, what were the consequences of Italy’s
original Application of May 19537 The consequences were that the
United Kingdom, which otherwise would have received a delivery of
certain gold, did not receive it. The United Kingdom has thereby been
deprived of the use and benefit of that gold over the whole of this period.
Now, that is not an aspect of the matter which I wish in any way to
stress, but still it is a fact, and T mention if because it helps to bring out
the point that the three Governments never intended the Washington
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procedure to be used for imposing procedural delays on the action they
contemplated, but solely for the genuine and final determination on their
merits of certain questions of substance,

I can now sum up, Mr, President, In our view, the Declaration or
offer made by the three Governments under the sthmgton Statement
was dependent on compliance with certain conditions by the other
countries concerned. These were, first, the acceptance by each of those
countries of the Court’s ]urlsdlctlon for the detbrmination of the substance
and merits of the questions which those cou'ntrles were entitled under
the Washington Statement to put to the Court: secondly, the second
condition was the making of an application for the determination of a
certain question—again on their merits—and thirdly, that the appli-
cation should be designed to secure the final determination of the
substance of the questions involved, and not mérely to secure a suspension
of the transfer of certain gold. On each of these grounds we believe that
Italy’s Application must now be regarded as failing to conform with
the conditions laid down in the Washington, Statement. M. Perassi of
course says that Ttaly’s Application still stands—that it has not been
withdrawn, and in the sense that no communication has been made by
the Italian Government to the Court wit 1dra'wing in the physical sense
the Italian Application, that may be frue, but it is the substance and
not the form of the matter that must be looked at. Moreover, if the
Application is now invalidated and nullified, 1t does not matter whether
it has been formally withdrawn or not. The situation brought about
by TItaly’s objection on the score of competence can, naturally, be
regarded in various ways, but we suggest that they all lead to the same
result, and it is immaterial which particular way you look at it. You
can say that Italy’s objection amounts in effect to a withdrawal of her
original Application, or you can say that it nullifies it, or you can say
that it is'so inconsistent with it as to ccm(:el it, or again you can say
that the Italian objection is such as to rendér the original Application
invalid under the Washington Statement. But whichever way you look
at it, the effect, according to our contention,|is that there is no longer
before the Court a valid and subsisting Application by Italy under the
Washington Statement.

Mr. President, [ have now terminated my part of the United Kingdom
argument, As I said earlier, if my contentions are correct, it will not be
necessary for the Court to go into the particular issues of competence
raised by the Italian Government, for, 1f I am right in my contention
that there is no longer any valid or subsisting|Italian Application before
the Court, there is obviously no need for the Court to consider whether
it would be competent to go into such an application if it existed, and
the position will be as if no application at all had been made by Italy
within the ninety-day pericd in the same wa'y that no application was
made on behalf of Albania. If, however, the Court considers that, despite
what has occurred, there is still before the Court a valid and subsisting
Italian Application for the determination on its merits of the question
of Albania’s liability, then the issue of competence raised by Italy must
be gone into. On that basis—but I would emphasize only on that basis
{for we do not consider that a valid 'lpphca_tmn still exists—but on the
assumption that it does)—our view is that the Court is unquestionably
competent to determine on their merits the issues, the questions raised
in Italy’s original Application. of May 1933.
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And T shall ask our learned friend Mr. Fawcett to present to the
Court our argument on that aspect of the case, and on those assumptions.
If the Court prefers to adjourn this morning, Mr. Fawcett’s argument
could be presented this afternoon, and he will certainly be able to
present it in the course of this afternoon’s session.

II
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5. ORAL ARGUMENT OF M:. FAWCETT
(COUNSEL FOR THE GOVERNMENT OF THE UNITED KINGDOM)
AT THE PUBLIC SITTING OF May I2th, 1654, AFTERNOON

Mr. President and Members of the Court.

It 35 now my privilege to present to you the second branch of our
argument which, as I shall explain, is an alternative argument to those
which Sir Gerald Fitzmaurice has already laid! before you.

1f the Court holds, against his contention, that the Preliminary Objec-
tion by Italy does not involve the nullification, invalidity or withdrawal
of her Application, and that the Application|is therefore still effective
and before the Court, then we say that the Preliminary Objection by
Italy is inadmissible or is not weil-founded. We are not unaware that
this is a strange or even paradoxical position [for a Respondent to take
up, but there appear to be only two possible|decisions of the Court at:
this stage, which would lead to a final determination of the matter:
first, a holding by the Court that the [talian ‘IApplicatio‘n is nuliified or,
invalidated, and, failing this, a holding that the Court has jurisdiction
to determine the Apphcation on its merits. If we fail to convince the
Court that the first decision is the right one, we cannot escape the neces~
sity of urging the second before it. But 1 would take this a little further,
if I may, to make quite clear the position we are now taking up and to
avoid any appearance of inconsistency between Sir Gerald Fitzmaurice’s.
argument and my argument now. The suggestion that the Preliminary
Objection is inadmissible is quite distinct from our argument that it
involves, in effect, the nullification or invalidation of the Application..
For this suggestion of inadmissibility presupposes a decision by the Court,
against the contentions already made, that thelApplication has not been,,
in effect, -invalidated or withdrawn aud is still before the Court. Now
the margin between these two branches of the argument is a narrow one,
for the root of our case is this : that the Applicition and the Preliminary
Objection cannot exist together—one must go!

Now we are not, of course, for a moment éugges‘ting that there has
been any bad faith or improper procedure by our Italian friends. We
simply say that in the Application and Objection that they have laid
before the Court, they have put themselves in a procedural and sub-
stantial inconsistency. Further, there is an element of novelty in a.
plaintiff objecting to the jurisdiction, but there! again we are not arguing
that there is anything in the Statute that forbids the Italian Government
to take this course. Its novelty, indeed its almost unprecedented character
would, I think, ilead the Court to examine véry carefully whether the
commonsense view of this is not the right one—that this is an impos-
sible inconsistency.

There are then the two courses before the Court, I would respectfully
submit : first, that the Application has gone, that there is nothing now
in the terms of the Washington Statement before the Court. That, we
would suggest, is the just and commonsense|view of the position. If,
however, the Court takes the view that so broad a view cannot, perhaps,
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be taken within the bounds of law, then—and this is my part of the
argument now—we suggest that the Application must be held as still
standing, fully effective before the Court, and that the Preliminary Objec-
tion must be considered afresh from that point of view ; in other words,
that you have a valid Application purperting to accept the jurisdiction
without qualification and then, on top of that, you have an Objection
to the jurisdiction. And I shall try to suggest to the Court that in these
circumstances the Court can assume jurisdiction to try the case on its
merits. .

The basis of my argument now, that the Preliminary Objection is
inadmissible or ill-founded, rests broadly on two grounds : first en the
consequences of Italy’s acceptance of the jurisdiction, by applying to
the Court in reliance on the Washington Statement, and, second, on.
the substance of the Objection, which, in cur submissicn and whichever
way it is put, raises an issue not of jurisdiction but of the merits.

I may have to refer to certain facts and considerations already adduced
yesterday by Sir Gerald Fitzmaurice, in order to present them in this
alternative aspect, but I hope there will not be undue overlapping.

We say, then, first, that the consequences of Italy’sacceptance of the
jurisdiction of the Court in reliance upon the Washington Statement is
such that, if the Application still stands, Italy is precluded by the char-
acter of the Washington Statement, or is estopped in principle, from
taking the Preliminary Objection which she is in fact seeking to take.

I will, if [ may, draw the Court’s attention to the account given by
the Ifalian Government of its motives and objects, in filing the Appli-
cation, an account which was fully confirmed by Professor Perassi’s
address on Monday—and I need only refer, I think, to page IT [see
page 12 of the present volume] of its Application, and pages 3 and 4 jsee
pages 18-19) of the Italian document entitled ““Preliminary Question”,
where that account is fo be found.

The Italian Government states that it found itself “obliged” to make
this Application, having regard to the declared intention of the Respon-
dents. I shall mention that point later. The Ltalian Government, in these
documents, makes two things quite clear : first, that it relied upon the
Washington Statement for the purposes of making the Application, and
secondly—and it is quite frank about this—that 1t filed its Application
with the Court in order to prevent the Respondents from giving effect
to the Washington Statement by delivering Albania’s share of the gold
to the United Kingdom. .

We find also that the questions which Italy puts to the Court are,
without any significant change of wording, the questions posed in (b) of
the Washington Statement. There is no hint or suggestion in Italy’s
Application that she reserved the right, or was in any way intending, to
raise an issue of jurisdiction. The Application went further. It presented
arguments upon the merits of each of the questions put, designed to
show both that Albania was internationally responsible to pay damages
to Ttaly, and that the resulting claim by Italy upon Albamnia had priority,
both in time and in law, over the claim of the United Kingdom in respect
of the Corfu Channel Judgment ; and here I would in passing distinguish
the Ambatielos holding of this Court, where the presentation of arguments
on the merits in a Counter-Memorial, which also contained a fully argued
Objection to the jurisdiction, was held not to exclude that Objection.
I distinguish that holding. '
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principle and in cur submission applies a foréior? to an objection raised,
as in the present case, by an Applicant. All the elements prescribed in
these passages which I have just read are present in this case ; and the
presentation of arguments on the merits in the Italian Application do
not, in our submission, come within the exception recognized in the
Ambatielos case, to which I have just referred. The Application is, then,
what in English law would be called an uncenditional appearance, or it
has analogies to an unconditional appearance. Certain consequences
follow from this. In the first place, as Sir Gerald Fitzmaurice has already
shown, the reference to the Court of the matter now before it is made in
effect by a Special Agreement between the Parties. I wounld now refer
the Court to Series D of the Permanent Court publications, the Third
Addendum to No. 2, at pages 84-g7, to which the United States Govern-
ment hasalready drawn attention in itsWritten Observations [see page g1].
There is to be found the record of the Permanent Court’s discussion of
Article 38 of its Rules, which now form Article 62. Judge Anzilotti was
strongly of the opinion that a party to a special agreement cannot take
an objection to the jurisdiction of the Court. He asked, ““Was it possible
to admit that a party which had signed a special agreement can come
before the Court after the special agreement has been filed and contend
that the Court is not competent to adjudicate ?”. Judge Schiicking
expressly agreed with him.

And it is to be observed that he did not limit this opinion to the case
where the party is raising an objection touching its own acceptance of
the jurisdiction. Judge Anzilotti plainly thought that no objection to the
jurisdiction on any ground was open to a party to a special agreement,
The majority of the Judges of the Court tock, however, a somewhat
different view ; both you, Mr. President, and Judge Negulesco believed
that there might be circumstances in which such an objection to the
jurisdiction might be admissible, on a special agreement. Judge Negulesco
posed the case where a special agreement might provide that the refer-
ence to the Court should not be made before a certain date ; a reference
by a party before that date would plainly be a matter of objection.
Again, u State party to a dispute with another State might be maintain-
ing that the subject-matter was within its domestic jurisdiction, and
yet it might agree to refer the dispute to the Court, on the understanding
that it would object to the jurisdiction of the Court on that ground. But
it is not easy to imagine—and the Judges participating in that discussion
did not suggest—any case in which an objection could properly be taken
on a special agreement, otherwise than where the application objected
to is not in accord with the térms of the agreement or the right of objec-
tion has already been reserved. Nothing appears in the record of the
Permanent Court’s discussion of the matter to suggest that, apart from
the qualifications to which I have drawn attention, the principle stated
by Judge Anzilotti would not have been acceptable to the Permanent
Court in such a case as the present. And I would submit, with great
respect, that Judge Anzilotti’s dictum is scund law.

Professor Perassi has, of course, said that the ITtalian Government is
not making an cobjection in the strict sense, and in his wery subtle
argument he suggested—and I think I am putting it fairly in this way—
that the Italian Government is moving the Court to take, or at least
consider, the Objection ex officio. 1 will not add anything to what Sir
Gerald Fitzmaunce has said to show that what we have here is a clear
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I would submit that that is a clear recognition of the principle that
objections to the jurisdiction before this Court can only be taken by
objection of the party, unless the Court itself,‘in its inherent jurisdiction,
and of its own motion, takes the objection ex officio, In my submission,
those considerations and that passage from the Permanent Court’s Judg-
ment is the end of that point put forward by the Italian Government.

The Italian Government, then, accepted |the jurisdiction when it
applied to the Court on the basis of a Special Agreement in such a way
that it could take no further objection to its jurisdiction.
~ Now it has been suggested from time to|time, both in the Italian

pleadings and in Professor Perassi’s address| to the Court, that some
significance has to be attached to the contention that not only Albania
but also Italy is not a party and is not bound as such by the Washing-
ton Agreement and Statement. The United Kingdom would not, of
course, accept this contention, but it is not‘necessary to go into that
now. But we infer from Professor Perassi's emphatic assurances of Italy's
acceptance of the jurisdiction of the Court that whatever significance the
Ttalian Government may have attached to|this contention, it is not
now using it to qualify in any way Italy’s consent to the jurisdiction,
which rests, of course, on her Application, perfecting the Washington
Statement as a Special Agreement, not on her being an initial Party to it.

Now 1 submit that an unqualified acceptance of the jurisdiction of
the Court by all the Parties before it confers bn the Court a jurisdiction
which is indivisible. Had Italy reserved her right to make an objection

to the jurisdiction on the ground of perso
position might have been different ; but she
cannot now be maintained that at one and
has jurisdiction over Italy, by reason of her
Albania. If Albania’s absence from the snit d
diction, then Italy’s acceptance of the juris
her Application, are once again nullities.
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also relevant here. It operated as a notice to

ns or subject-matter, the
did not, and the position
the same time the Court
Application, but not over
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y’'s Application which are
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acceptance of their offer in the Washington Agreement. When they
received notice of the Application, they reg;arded the last three para-
graphs of the Washington Statement as operative ; the questions of
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law involved were to be determined by the Court. They accordingly
withheld delivery of the gold from the United Kingdom, which has
been deprived since May 1953 of the interest in and the use of the
gold or its equivalent, The Respondents took this step in faith that
Italy's Application would enable the Court tc determine the various
claims of the Parties before it, {o guide the Tripartite Gold Commission
in its task of distributing the monetary gold removed from Rome,
and to give its authority to the distribution of gold which the Respondent
Governments would make. '

The ITtalian Government, by its Objection, has reversed this process ;
for on the one hand the filing of the Application has created the technical
position that the Respondent Governments cannot properly deliver
the share in the Gold Pool to the United Kingdom, while, on the other
hand, the Objection would, if successful, prevent the rights of the
various claimants to have delivery of that gold from being finally
determined between them.

We say that the Italian Government is estopped from taking such
an objection.

I need not remind the Court of the established place of estoppel in
intemational law and the jurisprudence of this Court. I will simply
set out what in our view arc the elements of estoppel applicable here
and cite one passage from a decision of the Permanent Court which
indicates the adoption by it of those essential elements, though it did
not in fact apply the rule in that particular case. To raise an estoppel
there must be first a representation of fact ; in this case, of a readiness
and an intention of Italy at the time when she filed her Application
to submit to the jurisdiction of the Court for the determination of the
merits. Second, the representation must have been made for the purpose
~of inducing the other Party to alter his position to his direct or indirect
disadvantage. In this case the [talian Government frankly admits that
the purpose of the Application was to prevent delivery of the gold.
Thirdly, the other Party must have altered his position in faith of the
representation. In this case, the United Kingdom, which is the Party
concerned, has been put at a disadvantage directly by loss of the gold
since May 1953, and would be so put indirectly if the Preliminary
Objection of the Italian Government were to succeed, for, in the words

- of the United States Government’'s Observations, the Ttalian Govern-
ment would have “improved its position at the expense of others by
first invoking the jurisdiction and then denying it”. In the Serbian
Loans case, at page 39; the recognition of these elements of estoppel
is plain, though. by reason of the facts of that case the Permanent
Court-speaks negatively. I quote: h

“When the requirements of the principle of estoppel to establish
a loss of right are considered ... there has been mno clear and
unequivocal representation by the bondholders upon which the
debtor State was entitled to rely and has relied. There has been
no change of position on the part of the debtor State.”

The answer of the Italian Government to this is, 1 think, that she
was ‘‘obliged” to file her Application, that she had no other course
in the face of the Washington Statement. This, I would suggest, is
not so. She was obliged to apply to the Court only if the purpose
of her Application was to establish and protect her own interest in
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the case. If its purpose was to defeat the interiest of the United Kingdom
—and, incidentally, her own—she was not so obliged in any reasonable
sense of that term.

Mr. President, 1 said that there were two
that the preliminary objection is inadmis
having dealt with the first I now come to fhe second, which is that
the cbjection is inadmissible either for the technical reason that it
raises a question which is properly to be determined with the merits,
or for the substantial reason that it confuses the right of the Respondent
Governments, in agreement with Italy, to refer certain questions to
the Court, with their authority to take particular decisions under the
Paris Reparation Agreement. There are in| fact two quite separate
questions which are confused in the Italian Observations, and parti-
cularly in the conclusion which Italy submits to the Court. These
questions are, on the one hand: were the [Respondent Governments
competent, in agreement with Italy, to refer the specified questions

main grounds for holding
sible or ill-founded, and

to the Court ; and on the other hand, do the
have authority under the Paris Reparation
particular distributions of gold contemplated

Respondent Governments
Agreement to make the
in the Washington State-

ment? In the first question I have formulated, T would emphasize the
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there cannot I think be any doubt as to th
of the Statute of all the Parties now before

case of special agreement,
e right under Chapter II
the Court to appear and

have determined by the Court the question which they have together
agreed to refer to 1t. I do. not think that really any point is taken, or
can be taken, casting doubt upon that righ!t; nor, weuld I suggest,
can there be any doubt thaf the questions put to the Court raise
questions of law within the scope of Article 36 of the Statute. No point

again is taken, or, I think, can be taken, cast

jurisdiction upon that ground.
Professor Perassi said more than once—inde

of his argument—that the Italian Preliminary
the powers and function of the Court. But he d
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id not explain what these
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being transgressed or evaded in the present proceedings. As it is part of

his case that it is for the Court to take ex off

tio the cbjection, perhaps

he was looking to the Court to indicate what thé provisions of the Statute
in issue here are. I hope I have shown that that is not a possible line for
him to take, and for the present we are left riot knowing exactly what
point it is we have to meet in respect of the Statute, and we are, T think,
justified in taking the conclusion [see page 30] of the Ttalian Exposé as
being the whole case of the Italian Government on the point.

In its conclusion the Italian Government ‘says, if [ understand it
rightly, that it is not objecting to the jurisdiction of the Court on the
ground that the Parties are incompetent bechuse there is some inter-
national incapacity or procedural bar to their having these questions
determined, or because the questions themselves are not such as the
Court can, under its Statute, properly determine. The Italian Govern-
ment is saying that the Respondents have excecded their authority under
the Paris Reparation Agreement and that |because of this alleged
lack of authority the Court is without jurisdiction to determine the
questions set out in the Statement and now referred to it. In short, the
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Italian Government is saying that an alleged lack of authority in the
Respondents to distribute the gold in a particular way constitutes
incompetence to refer to the Court questions touching that distribution.

Not only is such a proposition unsound in law and logic, but, by
raising the issue of the authority of the Respondents under the Paris
Reparation Agreement at this stage, the Italian Government is asking
the Court to determine a Preliminary Objection by tuking into account
matters which fall outside the scope of the Statute of the Court.

As far as Chapter 11 of the Statute goes, we submit that all the neces-
sary conditions of jurisdiction are here fully satisfied.

It remains for me teo answer one point in the Italian case which,
though it does not form part of their conclusion, is elaborated in their
(Observations and was given great attention by Professor Perassi in his
address. The point which is taken is this, that the Court cannot assume
jurisdiction in.this case because Albania is a necessary party to the
determination of the first question put to the Court, and Albania has
not consented to the jurisdiction of the Court to determine that, or
indeed any question in the case.

Now the real problem which lies at the root of the Italian objection
is not, we suggest, one of jurisdiction at all, but one of how the Court
shall properly conduct the case on the merits, on the assumption, and
of course it is still an assumption, that at that stage Albania is still not
a party before the Court. Italy’s contention really comes fo this, that
the rule andi alteram pariem precludes the Court from hearing and
determining Italy’s claim against Albania without hearing what Albania
has to say in reply.

Now we believe that this basic Italian contention not only miscon-
ceives the principle of auds alteram pariem, but also the task which lies
before the Court in these proceedings. If the principle were rigidly applied
by the Court in all cases in which the determination of the dispute
between the States before it might aftect, or, as it were by a side wind,
define the rights and duties of third States not before the Court, the
result would be that many disputes could not be determined at all;
and the authors of the Statute of the Court have taken care that the
administration of justice by the Court shall not be hampered by exactly
this difficulty. They prescribe the two rules that the judgments of the
Court shall be binding only between the parties before it and that a
third State, believing that it has an interest in a case before the Court,
may apply to intervene. In the light of these provisions it is impossible
to construe the expression “‘State concerned” used in the Advisory
Opinion on Reparation of Injuries referred to by Professor Perassi as
including any State which happens to have, perhaps, a right of inter-
vention under Article 64. That expression must, 1 would respectfully
suggest, be read as equivalent to “parties to the dispute”, and has not
the wider significance which Professor Perassi by his continued emphasis
on it was endeavouring to suggest in his address.

Now if we come to the case before us we find that Albania is nof
a party before the Court, and if her absence continues, no judgment
of the Court upon the first question would be binding upon her. In the
second place, what is Albania’s interest in this case that would make
her a party to the dispute and therefore a necessary party to the present
suit or cause the Court to hesitate to proceed without her ?.
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As Professor Gros pointed out yesterda

(U.K.) — 12 V 54

v, Albania has no dispute

‘with the Respondents within the framework of the guestions put

1o the Court; and this becomes very clear
are contrasted with the arbitration before
that stage Albania had a clear interest. $h
the Parties to the dispute as to the status
filed no pleadings, she fook no part in the
protested to the Gold Commission against

if the present proceedings
Professor Sauser-Hall. At
¢ was undoubtedly one of
of the monetary gold. She
oral hearings; she in fact
the whole process. But it

was never suggested, least of all by the Italian Government, that the
arbitrator had no jurisdiction te hear and determine the three questions
put to him in the absence of Albania, a Party. But here, Albania’s
Interest in the process of establishing the rights to her share in the gold
has gone ; it has been taken away by the decision of the Respondent
Governments set out in the Washington Agreement. Albania was given
the opportunity in paragraph (a) of the [Washington Statement to
- have the question of the validity of that decision of the Respondents
-determined by this Court. She has waived ithe right and that decision
now stands, and is a fact for this Court and not an issue in these
‘proceedings. The absence of any Albanian inferest in the present dispute
1s made finally clear by the fact that whatever decision were made by
the Court upon the validity of the Italian claim against Albania, the
Albanian property involved here, that is, her share in the Gold Pool,
:'»[vvould be transferable not to her but to the United Kingdom or to
taly.

Finally, T would suggest to the Court fthe possibility that these
proceedings are linked to the Corfu Channel proceedings. I will not
argue this at length ; I will only draw the|atfention of the Court to
the fact that in the Mavrommatis Concession { Readaptation) case the
Permanent Court left open the question whether it had jurisdiction
& priovi to decide disputes arising out of the non-compliance with one
of its Judgments.

Mr. President, I will now summazrize what
tions which are, in some degree, alternative. )

First, where in a special agreement the issue of jurisdiction is not one
of the matters referred to the Court by the agreement and is not reserved
by a party, that party cannot object to the jurisdiction after application
to the Court,

Second, the acceptance of the jurisdiction by Italy, in the unqualified
terms of her Application, cannot cover Italy but exclude Albania. If
Albania is a necessary Party, the Application is void.

- Third, Italy is estopped, in the circumstances of this case, from object-
ing fo the jurisdiction,

Fourth, the alleged lack of authority of the

1 have said in five proposi-

Respondents to make the
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tions touching that distribution.
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My argument goes fo what I called the procedural inconsistency of the
Italian Government’s position. But Sir Gerald Fitzmaurice's argument
this morning goes to the much deeper, substantial inconsistency. And
we submit that the just and logical view of this case as a whole is that
there is no Application before the Court within the terms of the Wash-
ington Statement.

That is the end of my argument, Mr. President, and 1 thank the
Court for the patience with which they have heard me.
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6. REPLIQUE DE M. TOMASO PERASSI
(CONSEIL DU GOUVERNEMEN'[I‘ ITALIEN}
A LA SEANCE PUBLIQUE DU I3 MAI 1054, APRES-MIDI

Le VICE-PRESIDENT FAISANT FONCTION DE PRESIDENT : L'audience
est ounverte,

Avant de donner la parole au professeur Perassi, je donnerai la parole
an juge M. Armand-Ugon, qui voudrait poser une question aux agents.
M. ArManD-Ucon : Monsieur le Président, avec votre autorisation
je vais poser la question suivante anx Parties : I'accord de Washingten
et la déclaration de Washington ont-ils été enregistrés anx Nations
Unies ?

Le VICE-PRESIDENT FAISANT FONCTION DE PRESIDENT : Naturellement,
vous n'étes pas obligé de répondre 4 la question tout de suite. Peut-étre
aurez-vous besoin de faire des recherches, mais si, dans une audience
ultérieure, vous pouvez nous donner ce renseignement, nous serions

trés heureux de 'avoir.

M. PErass1 : En ce qui concerne la déclaration accompagnant Taccord
de Washington, je dirai 51mplemcnt que la déclaration a été faite par
les trois Gouvernements et que I'Italie est etréngerc 4 cette déclaration.
Par conséquent, 'Ifalie n’a pas eu 'occasion ni le devoir de procéder
a Uenregistrement de ce document,

Le VICE-PRESIDENT FAISANT FONCTION DE PRESIDENT : Je prie le
professeur Perassi de continuer son exposé.

M. I’Erassi: Monsieur le Président, Messieurs de la Cour, sir Gerald
Fitzmaurice a estimé opportun, dans sa plaideirie de mardi, de présenter
4 la Cour l'exposé historique concernant les divers événements qui ont
précédé la soumission 4 la Cour de l'affaire qui nous occupe. Je suis
tout i fait d’accord avec sir Gerald sur 'opportunité de faire cet exposé
historique. Je saisis I'occasion alors de compléter sur quelques points
cet exposé, surtout en vue de rappeler & la Colu.r un fait qui a eu lieu &
un certain moment et qui, & mon avis, présente un certain intérét,
surtout au point de vue moral.

JYai sous les yeux l'avis arbitral du professeur Sauser-Hall, dans
lequel on trouve également un exposé historique de ces événements.
Tl est dit dans ce document [voir page 52], que :

« In vertu de la partie Il de 'acte de|Paris, les (rouvernements
des Etats-Unis, de la France et du Royaume-Uni ont requ le mandat
de prendre toutes mesures utiles pour assurer la répartition de
'or” monétaire conformément aux dispositions dudit acte. Ils
instituérent, & cette fin, la Commission {ripartite pour la restitution
de l'or monétaire en date du 27 septembre 1946 ; les décisions de
celle-ci doivent étre prises & I'unanimité |de ses menibres.

Le Gouvernement de la République populaire d’Albanie présenta,
le 15 septembre 1947, 4 la Commission tripartife ainsi constituge,

une demande -en restitution de Vor mehnétaire dont il estimait
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avoir été spolié par U'enlévement de l'encaisse-or de la Banque,
accompagnée de sa réponse au questionnaire sur l'or.

I1 résuite de l'instruction écrite et crale au cours de la présente
procédure — c’est la procédure i issi
tripartite hésita & donner suite a cette requéte. Néanmoins, en se
fondant sur les seuls éléments d'information dont elle disposait
a cet époque et qui résultaient de la teneur de la requéte albanaise,
elle décida, par deux fois, de procéder a des attributions préliminaires
d’or a 1'Albanie, jusqu'a concurrence dun total de 1.121, etc.,
kilogrammes d’or, selon ses lettres des 16 février et 30 juin 1948.
Cet or ne fut cependant jamais effectivement livré au Gouvernement
albanals, pour les raisons suivantes: I° le Gouvernement albanais
manifesta Uintention d’ajouter une réserve fondée sur l'article 73,
pdrdgrdphe 8, du Traité de paix avec 1'Italie, & la formule de regu
et de renonciation 4 toute Téclamation concernant or pillé, que
la Commission tripartite Favait prié de signer au moment ot l'or
lui serait livré, réserve que la Commission tripartite ne put accepter ;
2° par suite de la lenteur des communications avec son Gouverne-
ment, le déiégué de I'Albanie ne fut pas & méme, avant le 16 juin
1949, d'indiquer le lien ot I'or devait étre livré 4 son Gouvernement ;
enfin, 3° pendant ces délais, le Gouvernement de 1'Ttalie formula
des objections 4 la remise de l'encaisse-or de la Banque & 1’ Albanje. »

Entre temps, il ¥ avait eu un échange de lettres entre le Gouvernement
italien et la Commission tripartite. A un moment donné, la Commission
tripartite demanda certains renseignements au Gouvernement italien.

«C'est en réponse a cette lettre que le Gouvernement italien
présenta a ladite Commission une opposition formelle & I'attribution
a I'Albanie de 'or de la Banque saisi & Rome en 1943 et demanda
a la Commission tripartite, par lettre du 22 juin Ig4g, accompagnée
d'une longue note, de reconsidérer ses décisions des 16 février et
30 juin 1948 en faveur de l'Albanie.

En présence de cette requéte qui exposait de maniére beaucoup
plus explicite que les précédentes les motifs invoqués par le Gouver-
nement italien, la Commission tripartite décida de surseoir a la
livraison de l'or en question jusqu™a ce qu'elle efit pu procéder a
un examen approfondi des problémes soulevés par la réclamation
italienne, Elle communiqua cette décision, par lettre du 1r juil-
let 1049, a l'Albanie, lagquelle protesta & plusicurs reprises, par
lettres des 26 juillet, 21 octobre et 1er décembre 1949, en insistant
pour que Vor lui fit livré,

Apres avoir, par lettre du 22 juillet 1949, demande des éclair-
cissements détaillés a I'Italie, et les avoir obtenus le I5 janvier
1g30, complétés par les informations contenues dans une lettre
du 25 juillet 1g50 de S. Exc. 'ambassadeur Sola, chargé de mission -
spéciale du Geuvernement italien auprés de la Commission tripar-
tite, celle-ci prit, le 17 novembre 1950, la décision fondamentale
qui est & Porigine de la présente procédure en délivrance dun
avis arbitral. »

La décision du 17 novembre 1950, de la Commission tripartite, &
laquelle se référe l'avis arbifral, est celle par laquelie la Commission 4
Tunanimité décida d’annuler ses décisions antérieures et d’en référer
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aux trois gouvernements qui ont constitué la Commission en ce qui
concerne la partie de la demande relative aux 2.338,7565 kilogrammes
d’or pris 2 Kome.

Voila les faits auxquels je faisais allusion. Il ressort de ce qui précéde -
1) que la Commission tripartite, par deux décisions, prises par elle en
date du 16 février et du 3¢ juin 1948, avait procédé a des attributions
préliminaires d’or & I’Albanie jusqu'd concurrence de 1.121 etc. kilo-
grammes d’or au titre de 'acte de Paris; 2) que I’Albanie n’avait pas
encaissé matériellement la quantité d’or lui attribuée par la Comrnission
tripartite & cause de certaines réserves qu'elle prétendait ajouter 4 Ia
formule de re¢u, réserve que la Commission tripartite n’awvait pas
acceptée; 3) que 'opposition formelle de I'Ttalie a la remise de Ver 4
I'’Albanie a provoqué la décision du 17 novembre 1950, par laquelle
la Commission tripartite, & I'unanimité, annulait ses décisions anté-
rienresde 1948 concernant les attributions de 1.1z, etc., kilogrammes.
d’or a I’Albanie au titre de la partie III de Tacte de Paris; 4) qu'a la.
suite de ce fait 'or déja attribué a-1’ Albanie ne sortait pas de la possession
de la Commission tripartite.

Dans ma plaidoirie de lundi, je m’éfais |permis de faire guelques.
réflexions sur le rapport entre le fait illicite commis par les Allemands.
en pillant I'or de la Banque nationale d’Albanie 4 Rome et la prétention
du Royaume-Uni de se satisfaire de sa créance envers ’Albanie pour
I'affaire de Corfou sur la quote-part d'or monétaire qui reviendrait a
I’Albanie aux termes de la partie IT1 de l'acte de Paris. Je disais que si.
les Allemands n'avaient pas commis le fait illicite du transfert illégitime:
de l'or de la Banque nationale d’Albanie enl Allemagne, le Royaume-
Uni n'aurait pas eu la possibilité de faire valoir son droit envers.
I'Albanie. |

Sir Gerald a exprimé son regret pour les considérations que j’avais.
faites sur ce point, lesquelles, peut-8tre, ont té non exactement inter- .
prétées. En effet, je n’avais pas dit que la victime de l'injustice manifeste:
serait 1'Albanie. A part cela, j'espére que sir Gerald doit bien admettre
que si U'Ttalie n'avait pas fait d’opposition formelle 4 la remise de Yor
a IAlbanie, opposition qui détermina l'annulation des deux décisions.
par lesquelles la Commission tripartite avait déja disposé la remise
d’une considérable quantité d’or & I’Albanie,/le Royaume-Uni n’aurait
pu considérer la possibilité pratique de se satisfaire de sa créance envers.
I’Albanie sur Vor qui reviendrait & 1’Albanie aux termes de la partie ITI
de l'acte de Paris. C'est done 'opposition formelle de 1'Italie auprés de-
la Commission tripartite qui a empéché la remise de l'or a Albanie.
C’est l'opposition formelle de I'Italie qui a|permis au Royaume-Uni
d’obtenir a Washington en 1951 le consenfement des Gouvernements.
de la République francaise et des Etats-Unis & ce que la quote-part

N . \ L . . - | L
d’or qui reviendrait 4 Albanie seit remise au Royaume-Uni sous les.
q

conditions prévues par la déclaration des troi$ gouvernements.

Je crois que sir Gerald n’aura pas de difficulté pour admettre que-
l'attitude prise par 1"{talie devant la Commission tripartite a été¢ avan--
tageuse pour le Royaume-Uni. Malheureusement, il y a le risque que
I'Italic se sente dire sic vos non vobis mellificaiis apes.

Monsieur le Président, Messieurs de la C-Ibur, je passe maintenant
* 4 examiner les questions plus strictement juridiques. :

La premiére question consiste & préciser la valeur de la déclaration
tripartite accompagnant l'accord de Washington du 235 avril 1g51.
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Jai constaté que dans les plaidoiries des représentants du Royaume-
Uni, on a trés souvent employé cettc expression: «les accords de
Washmgton », Cette formule semble indiquer qu'il v aurait eu des
accords de Washmgton formant dans leur ensemble un acte juridique:
umquc En réalité, il n’en est pas ainsi. Les trois gouvernements ont
signé 4 Washington, le 25 avril 1951, 'accord soumettant & l'arbitrage
certaines réclamations relatives 4 V'or pillé 4 Rome par les Allemands.
en 1943. Les trois gouvernements ont conclu cet accord se basant
sur le mandat qui leur avait été confié par l'acte de Paris sur la
restitution de l'or monétaire. L’'accord de Washington se borne a
demander un avis & un juriste 1rnpa.rtml, sur certaines questions
concernant les demandes concurrentes de I"Albanie et de I'Italie relatives
4 l'or de la Banque nationale d’Albanie aux effets de la partie III
de l'acte de Paris. Les trois gouvernements, a Voccasion de la signature
de cet accord, arrétérent une déclaration accompagnant la publication
de l'accord. Cette déclaration, ainsi qu’il résulte de son texte, n'est
pas une partie intégrante de l'accord de Washington. Elle ne forme
pas avec celui-ci un acte juridique en deux parties ayant la méme:
origine et la méme valeur. Sir Gerald, dans sa plaidoirie de mardi,
avait dit: ¢« Il n’y a pas de doute qu’a la fois 1’Albanie et 1'Italie sont.
lices par les décisions des trois gouvernements prises a4 propos de:
Iexécution de la partie III de l'acte de I"aris. » Je conteste avec force
le fondement de cette maniére de voir. L’Albanie comme signatfaire
de l'acte de Paris a accepté de conférer aux trois gouvernements le-
mandat de procéder 4 'exécution d’une répartition de l'or conformé-
ment aux dispositions de la partie [II de l'acte de Paris. L'Italie,
par le protocole du 16 décembre 1947, a déclaré accepter «les arran-
gements qui ont été ou seront faits par les gouvernements alliés pour
application dudit arrangement », c’est-d-dire l'application de Yaccord.
de Paris. Le contenu méme de la déclaration tripartite prouve que |
les arrangements y stipulés par les trois gouvernements ne sont pas.
des mesures d’exécution de la partie III. L’accord de Washington,
soumettant 4 larbitre certaines questions, était bien une mesure en.
vue de 'exécution du mandat conféré aux trois gouvernements. Mais.
la déclaration tripartite ne L'est pas. En effet, les trois gouvernements.
par cette déclaration ont pris des dispositions en vue de régler d’autres.
questions que celle rentrant dans l'exécution de l'acte de Paris. Dans.
la déclaration, ils ont convenu de remettre l'or au Royaume- Um si,
dans le délai qu'ils ont eux-mémes ﬁxe, I'Ttalie ou I'Albanie n'avait
pas présente de recours soumettant A la Cour certaines questions que-
les trois gouvernements ont eux-mémes déterminées, en dehors de
toute participation soit de I’Albanie soit de I'Italie.

Le texte méme de la déclaration suppose que les auteurs aur’nent
eu un pouvoir législatif 2 1'égard d’Efats tiers, c’est-a-dire & U'égard
de I'Ttalie et de UAlbanie. En vertu de quel droit pouvalent -ils établir
un délai péremptoire pour la présentation du recours a la Cour? La.
déclaration tripartite ne peut donc &tre considérée comme une mesure:
d’exécution de l'acte de Paris, et par conséquent n’est pas forndée
la these du Royaume-Uni selon laquelle la déclaration lie 1'Albanie-
et I'Italic au méme titre que l'accord de Washington concernant.
Parbitrage. La déclaration tripartite ne lie I'Albanie d’aucune maniére.

L'agent du Gouvernement du Royaume-Uni a présenté, d’autre
part, la déclaration sous un autre aspect, c'est-a-dire comme un acte
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des trois gouvernements contenant une offire 4 I'Albanie et & I'Ttalie,
Cette maniére de considérer la déclaration tripartite semble recon-
naitre que cet acte n’est pas obligatoire hi pour I'Albanie ni pour
I'Ttalie.

Aux fins de la gquestion qui se pose dans le présent procés, il est
particulidrement important de retenir, & notre avis, que la déclaration
ne peut en aucune maniére &tre considérée comme un acte comportant
pour I'Albanie des obligations en ce qui concerne la juridiction de la
Cour. A cet égard, je vais relire encore une

fois ce que disait l'arbitre
dans son avis. Il s'agit d'un passage trés clair :

« Ladite déclaration n’envisage que la
serait d’avis que 'Albanie aurait établ
concernant le montant en question d’or monéfaire, au titre de
la partic III de l'acte de Paris, ce qui souléverait la question
nouvelle de la remise de cet or an Royaume-Uni ou a1’ Italie, qui
prétendent 'une et Vautre y avoir dI'OIIt

Il est des lors bien évident qu’il est de lintention des trois
gouvernements signataires de l'accord de Washington de n’étendre
les pouvoirs de arbitre & aucun des problémes qui sont en relation
avec ces prétentions, et que la mission de celui-ci n'embrasse
ni la question de la remise éventuelle|de l'or au Royaume-Uni
en satisfaction partielle du jugement de la Cour interpationale
de Justice du g avril 1949 dans l'affaire du canal de Corfou, ni
celle de la portée du décret albanais du 13 janvier 1945 sur les
droits que I'Ttalic fait valoir sur Uor de 14 Banque, ni la réclamation
que ce dernier Etat fonde sur les clauses du traité de paix du
To février 1g47. Les trois gouvernements n’auraient d’ailleurs

setile hypothése olt I'arbitre

1 ses droits 4 réclamation

pas pu soumettre ces points 4 'avis de

le mandat qui leur a été conféré par I’ act

Iarbitre, sans cutrepasser

te de Paris, car ils portent

sur une attribution de l'or & d’autres titres que ceux fondés sur

la partie IL[ dudit acte. IY’éventuels liti
faire I'objet d’une procédure internatior
que du consentement des Etats intér

ges A ce sujet ne pouvant
ale arbitrale ou judiciaire
essés, la déclaration qui

accompagne la publication de l'accord de Washington prévoit

qu’ils pourront donner lieu 4 des act
devant la Cour internationale de Justic
par 1'Ttalie, soit par toutes deux, ladite

ons spéciales, introduites
e, soit par YAlbanie, soit
déclaration valant accep-

tation pour ces actions et pour le'délal qui y est prévu, de la

juridiction de la Cour par les trois gouver:

Monsieur le Président, Messieurs de la Co
4 la thése du Royaume -Uni selon laquelle
Ig mai 1953, 4 la suite des documents prés
‘Cour par le Gouvernement italien, devrait étre

nements dont elle émane. »

ur, j’en arrive maintenant

la requéte italienne du
entés postérienrement 4 la
e considérée comme refirée

ou armnulée et que, par conséquent il n'y)

aurait plus une requéte

valable sur laquelle la Cour serait appelée a statuer. La thése de l'agent
du Gouvernernent du Royaume-Uni est ainsi résumée a la page 42 du
compte rendu de la séance de mercredi [voir page 144 du present volume] :

« La situation qui a été créée par 1e‘:Cept10n soulevée par 1'Italie
sur la compétence de la Cour peut ev1d§mment étre envisagée de
différentes fagons, mais toutes conduisent au méme résultat et pen
imperte la voie que la Cour choisira. On peut dire que I'exception
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de I'Ttalie constitue un retrait de sa requéte primitive. On peut dire
qu’elle est tellement incompatible avec cette requéte qu'elie l'annule
ou encore on peut soutenir que 'exception soulevée par I'ltalie est
de nature 4 rendre la requéte primitive nulle en vertu des declara-
tions de Washington, Mais quel que soit le chemin qu’on adopte,
leffet, d’aprés notre thése, est quil n’y a plus devant la Cour de
requéte valable présentée par 1'Ttalie en vertu de la déclaration de
Washington. »

Si je ne me trompe pas, j'ai déja eu l'occasion, dans ma précédente
plaidoirie, de réfuter le bien-fondé de cette thése, aprés avoir déclaré
préliminairement que les conclusions du Royaume-Uni sortent du cadre
de la compétence de la Cour, telle qu’elle a été acceptée par le Gouverne-
ment italien. '

Comme je disais 2 I'andience de lundi, les théses britanniques confon-
dent deux éléments : 'acceptation de la juridiction de la Cour de la part
de I'Ttalie et la compétence de la Cour. L'Italie, se référant 4 la déclara-
tion de Washington, a déclaré accepter la juridiction de la Cour pour
les deux questions formulées dans ladite déclaration. Cette acceptation
résulte de la déclaration déposée au Greffe le 19 mai 1953 et par la
requéte introductive d'instance déposée i la méme date. Le Gouverne-
ment italien n'a jamais retiré son acceptation de la juridiction ni n’a
retiré sa requéte. On ne saurait présumer ce retrait de la requéte
italienne,

Le Gouvernement italien, par ses actes postérieurs, n’a mis en cause
d’aucune maniére I'acceptation de la juridiction de la Cour. Ce qui est
arrivé aprés le-rg mai 1953, date du depot de la requéte, c'est le fait que
I’Albanie ne s'est pas présentée 4 ce procés. A la suite de ce fait, le Gou-
vernement italien a déposé le premier document dans lequel il s’est borné
4 poser 4 la Cour la question de compétence en partant du principe que
la Cour a le droit et le devoir de vérifier d’office si, en tenant compte des
principes de son Statut, elle est compétente ou non pour statuer au fond
sur les demandes qui lui sont soumises.

Dans ce premier document, le Gouvernement italien s’est borné a
attirer I'attention de la Cour sur la question de compétence en Vinvitant
4 I'examiner. Il est resté — pour employer une expression de sir Gerald
— «neutre » en ce qui concerne ce probléme. L'agent du Gouvernement
du Royaume-Uni reconnait que le premier document présenté par le
Gouvernement italien n’avait aucune influence sur la requéte italienne.
Apres ce document, il y a en I'ordonnance du 3 novembre de la Cour et
la présentation d'un deuxiéme document, intitulé « Exposé sur la ques-
tion préliminaire de compétence ». Dans ce document, nous avens indiqué .
les considérations pour lesquelles, 4 notre avis, la Cour, en examinant
d'office le point de sa compétence, devrait se déclarer incompétente en
ce qui concerne la demande italienne mettant en cause la responsabilité
internationale de I'Albanie du fait de la loi albanaise du 13 janvier 1945,
Ni le Statut de la Cour, ni les principes généraux empéchent que méme
la partie demanderesse attire 'attention de la Cour sur des considérations
qui peuvent avoir une impoertance aux fins de la décision que la Cour
devrait d'office prendre au sujet de sa compétence. Il ne s'agit pas, je
répéte encore ce que j'ai dit I'autre jour, d'une exception au sens techni-
que du mot qui touche 'acceptation de la juridiction de la Cour de la
part. de I'Italie. :

12
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Sir Gerald a dit 4 ce propos :

« Je veux dire que, alors que le résultat de V'exception soulevée
par la Cour proprio molw serait ou non le méme, en soulevant et en
insistant elle-méme sur cette exceptien, 'Italie a annulé sa propre
requéte, Il aurait pu en étre autrement, comme je I'ai dit plus tot,
si I'ltalie avait simplement mentionné la question, mais avait néan-
moins continué de plaider au fond. Dans ces conditions, elle aurait
maintenu sa requéte primitive, elle 'Lum.’lt mentionné la question de
compétence qui aurait pu &tre examinée par la Cour, mais elle
aurait plaidé au fond et par conséquent! maintenu sa requéte. Mais
tel n'est pas ce qui s'est passé L’'Italie ne s’est pas contentée de
sonlever une question pour qu ‘elle soit exammee par la Cour, elle I'a
discutée. Son attitude n'a été en au-:l,me| fagon une attitude neutre,
comme celle d'un amicus curie qui signale une question que la Cour
devrait examiner. Elle a pris une positi]on définie sur la question. »

- Amicus curie. Est-ce que Vamicus curie doit étre nécessairement
silencieux ? La notion d’amicus curie n'implique-t-elle pas également la
possibilité que cet amicus curie indique son 'opmlon a la Cour'en ce qui
concerne les problémes qui touchent la compctence de la Cour et que
la Cour devrait examiner d’office ?

On a cité certaines opinions émises par le juge Anzilotti au cours de
I'élaboratien du Réglement de la Cour. Le juge Anzilotti a relevé que la
partie qui a accepté la juridiction de la Cour ne peut postérieurement
Iimiter cu retirer cette acceptation, mais rlen dans les opinions citées
ne peut étre interprété dans le sens que le! juge Anzilotti excluait la
possibilité qu'une des parties au procés et méme la partie demanderesse
attire I'attention de la Cour sur la question de compétence en tant que
celle-ci ne dépende pas de la volonté d’ une| ou des parties au proces,
mais dépende des régles générales du Statut de la Cour. J'estime, par
conséquent, étre en droit de dire que la thése du Gouvernement britan-
nique, en ce qui concerne la validité actuelle de la requéte italienne, est
mal fondée, |

L’acceptation de la juridiction de la Cour de la part de I'Italie n'a
été ni retirée ni mise en cause par le fait que le Gouvemement italien a
soulevé la question de la compétence de la maniére que j'ai indiquée.
La requéte 1talienne reste entiérement valable.

1.y a lieu de relever que le Gouvernement francais, dans ses obser-
vations présentées 4 la suite de l'ordonnance du 3 novembre, s’était
aussi demandé si le Gouvernement italien, en soulevant la question de
compétence, ne mettait pas en cause lacceptatlon de lz juridiction de
la Cour. Comme la Cour a pu le constater, 'agent du Gouvernement de
la République frangaise, M. Gros, n’a pas soutenu la these britannique.
Il s’est borné 4 examiner la question de la compétence de la Cour comme
probléme tout & fait séparé. |

Monsieur le Président, Messieurs de la Cour, la seule question qui en
réalité se pose devant la Cour est celle qui concerne la compétence selon
le Statut de la Cour clle-méme. Il n'est pas contesté de la part de nos
adversaires, ni n'est contestable, que la premlere demande formulée
par la requete italienne met en cause la rcsponsablhte internationale de
I'Albanie du fait de la loi du 13 janvier 1945.|A cet égard je crois néces-
saire de rectifier la traduction en anglais qui a été faite de la mention de
cette loi. Il a été dit dans la traduction «loi de nationalisation ». En
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réalité, je n’ai pas adopteé cette formule, parce qu’il s’agit d’'une loi de
« confiscation ». La loi albanaise a confisqué enfiérement le patrimoine
de la Banque nationale d’Albanie au profit de I'Etat. Successivement
une autre toi albanaise a créé la Banque d’Etat 4 laquelle elle a transiéré
le patrimoine que I'Etat albanais avait confisqué a son profit. L'ltalie
demande que la Cour déclare : 1° que la loi albanaise du 13 janvier 1945
constitue un fait international illicite ; 2° que la sanction de' ce fait
illicite est la responsabilité de l’Albanie comportant obligation pour
celle-ci de réparer les dommages qui en sont découlés pour 1'Italie; et
37 d’évaluer ces dommages.

Est-ce que le Statut de la Cour permet 4 la Cour de statuer sur cette
demande sans le consentement de I’Albanie ? On a observé que le
consentement de I’Albanie n’est pas nécessaire parce que la demande
italienne concerne les trois gouvernements et que la décision de la Cour
n'anrait pas force obligatoire 4 1'égard de PAlbanie, Cela, & mon avis,
n’exclut pas que, pour statuer au fond sur la demande italienne dont
il s’agit, la Cour devrait apprécier la portée juridique d’un acte émanant
d’un Btat tiers pour dire s’il s’agit d’un fait illicite engendrant la respon-
sabilité internationale de cet Etat. Nous croyons qu'il me serait pas
conforme aux principes du Statut si la Cour prenait une décision décla-
rant qu'un lfat a commis un fait illicite international sans que cet
Etat soit présent au procés. Le Statut de la Cour ne saurait &tre considéré
séparé du systéme de droit international. Une des innovations du Statut
de la Cour internationale de Justice par rapport au Statut de la Cour
permanente de Justice internationale est contenue dans larticle 38
du Statut, ou il est dit que «la mission de la Cour est de régler confor-
mément au droit internaticnal les différends qui lui sont soumis ». Les
mots « conformément au droit international » indiquent clairement que
le Statut de la Cour deit étre interprété dans le cadre du systéme de droit
international et par conséquent de maniére conforme aux principes géné-
raux de ce systéme juridique qui présente des différences fondamentales
par rapport aux systémes des droits internes des Ktats. Un des prin-
cipes certains de droit international est celui de la non-intervention.
Ce principe vaut méme, & mon avis, 4 'égard de la mission de la Cour.
Il ne serait pas compatible avec ce principe que la Cour se considérit
compétente a porter son jugement sur une loi d'un Ktat pour dire que
cette loi est un fait illicite international sans que I'Etat auteur de cette
iol ait consenti cette intervention de la Cour. Il ne s’agit pas, dans le
cas présent, d'un procés dans lequel les Parties scumettent a la Cour
un point de droit mnternational abstrait. M. Gros, dans sa plaidoirie, a
dit : & la Cour est soumis un point de droif international, mais il ne s'agit
pas d'un point abstrait de droit international. L'objet de la demande
italienne est trés concret et concerne essentiellement un Etat qui n’est
pas présent au procés et qui n’a pas donné, de quelque maniére que ce
soit, son consentement 4 ce que la Cour juge s'1l a ou non commis le
fait illicite dont il s’agit. Pour cette raison, je considére que, conformé-
ment aux principes régissant la compétence de la Cour, celle-ci, & mon
avis, devrait constater qu'elle n’est pas compétente pour exatniner la
premiére demande formulée dans la requéte italienne.

La deuxiéme demande est séparée de la premiére. Dans la déclaration
de Washington, il est dit que la question de la priorité serait soumise &
la Cour si cette question se posait. Par conséquent, d’aprés la déclaration
elle-méme, il parait que cette deuxiéme question est subordonnée a la




I64 REPLIQUE DE M. PERASSI {ITALI

premiére; En tout cas, si la Cour estime que
prlontc entre le droit du Royaume-Uni ef le
examinée sous forme hypothétique, en dehors
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7. REJOINDER OF SIR GERALD FITZMAURICE
(AGENT OF THE GOVERNMENT OF THE UNITED KINGDOM)
AT THE PUBLIC SITTING OF MAY I4th, 1954, MORNING

Mr. President and Members of the Court.

M. Perassi, in his statement of yesterday, was most persuasive,
as he always is; but I did not think he put forward any substantially
new arguments and therefore it might be sufficient for me simply to
refer the Court to those contained in my own and Mr. Fawcett’s
previous statements. Nevertheless, there are a few things, which will
not take very long, that I would like to say in reply to M. Perassi's
observations.

But first, might I say a word about the question put to the Agents
of the Parties by Judge Armand-Ugon. We have telephoned to the
Foreign Office in order to see whether they can send us the necessary
information before the end of this morning’s session. In any case, 1if
they cannot, we shall be able to let the Court have it in the course
of the next few days. I understand, after discussion with M. Monod
on behalf of France, and with Mr. Schneider of the United States
Embassy here, who is acting as observer on behalf of the United States
Government, that they will be making similar enquiries. Since the
place where these agreements were concluded was Washington, the
Government most likely to have taken steps to register them with
the United Nations, if they were registered, would have been the
United States Government.

Mr. President, I do not know whether Judge Armand-Ugon, in
asking this question, had it in mind that here was a point that the
Court might indeed take proprio motu. 1 imagine, however, that if
the Court did intend to do so, in the sense of founding any part of
its decision on this question of registration with the United Nations,
it would afford to the Parties an opportunity to furnish their obser-
vations on the matter. I believe I would be right in saying that the
case concerning the Administration of the Prince of Pless before the
Permanent Court of International Justice indicated that that would
be the normal practice. And there are in fact a number of points that
might require discussion. For instance, I am not sure that 1t has been
the usual habit of countries to register agreements in the nature of
a compromis whose specific object it is to provide for the submission
of some question to an international tribunal. As an example, I doubt
very much whether the Special Agreement between France and the
United Kingdom for the submission of the Minquiers case to this
Court, on the basis of which the Court gave its decision last year,
was ever registered with the United Nations. I do not know, but I
have some doubt about it. Then, the first of the Washington Agreements
in the present procecedings was equally acted upon by the arbitrator,
M. Sauser-Hall, and, indeed, by the President of the Court in appointing
him, without any reference to the question of registration. And, again,
if the question were what is the effect of paragraph 2 of Article 102
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of the Charter of the United Nations, |which provides that an
unregistered agreement may not be invoked before any organ of the
United Nations, it might have to be asked in the present case, by
whom, and in what sense, the Washington Agreements are being
invoked. The Parties concluding those Agreements were the three
Governments of France, the United States and the United Kingdom,
and they, of course, are not invoking the! Agreements against one
another. It is Italy which is invoking and availing herself of the terms
of these Agreements. Clearly there would be a position here which
would be open to a number of different possible interpretations. I am
not, of course, attempting to express any view on these points at the
present moment one way or another. I merely mention them as points
which would seem to require consideration and probably argument
—or, at any rate, observations—on the part of the Parties, if the
question of registration were thought to have any real relevance to
the matter. -

May I now deal with one or two of the points made in M. Perassi’s
speech ? There was, first of all, the small matter—I call it small because
I do not think it has any direct relevance to the issue before the Court—
the matter of Italy’s intervention before the Gold Commission. M. Perassi
represented that as the only thing which prevented an interim delivery
of a certain quantity of gold to Albania cut of the Gold Pool. But,
in fact, whatever thé Gold Commission may have determined as to
the allocations to the different countries for purposes of any interim
delivery, no actual delivery could be made except upon the instructions
of the three controlling Governments jointly, Now Italy evidently had
a perfect right to intervene if she considered she had a good claim to
this gold. We only wonder why, having i:ntervened with the Gold
Commission, she does not appear to wish to prosecute her claim before
this Court, as the Tripartite Washington Statement allows her to do.
In any case, I think it is somewhat of an exaggeration to suggest that
the United Kingdom ought to feel a special lgratitude to Italy for her
intervention before the Gold Commission. That intervention was pre-
sumably directed—and quite naturally and rightly—to Italian interests
and not inspired by any special preoccupation for any claim that the
United Kingdom might have. And that, I think, is all I need to say
about that.

Next, M. Perassi said I had treated the Washington arrangements
as a whole and I had contended that both parts, namely, the actual
Washington Agreement and the accompanying Tripartite Statement,
were binding upon Italy and Albania. What Ilactually said, I think, was
that in so far as these arrangements were in the execution of Part ITI
of the Paris Reparation Act, they certainlyi were binding upon both
Italy and Albania. On the other hand, I most expressly said that the
Tripartite Washington Statement did not impose any obligation on
either Italy or Albania to come before this Court, but merely gave them
a faculty or option to do so. I said it could not possibly be beyond the
scope of the authority of the three Washington Governments to make
such an offer and, therefore, if that was the basis of the Italian Objection
to the competence of the Court in this case, it was surely ill-founded.
And may I emphasize in this connection once again what I said in my
original statement, that there is no difference! of opinion at all between
ourselves and our Italian friends on the necessity for consent to these
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proceedings before this Court, The difference between us is that, in our
view, Albania’s consent would only have been necessary in respect of
the questions specified under head {a) of the Washington Statement,
namely, whether Albania’s share of the Gold Pool should go to the
United Kingdom or to Albania herself. Albania’s consent is not, in our
view, necessary to the determination of the questions affecting Iltaly
under head () of the Washington Statement, because the only issue
raised under that head—a decision on which by the Court would be
binding on the Parties to it—is the question of whether Albania’s share
should go to the United Kingdom or to Italy ; and both those countries,
as well as the two remaining Washington Governments, have given
their consent and are before the Court.
The next point I want to refer to is a passage in M. Perassi’s statement
where he said that I had admitted that the Italian attitude as expressed
in the statement of their Preliminary Objection deposited with the Court
in October last was neutral, I did not, however, admit that, What I said
made it quite plain, I think, that I regarded both of Italy’s written state-
ments made in October and December last as amounting to definite
objections to the jurisdiction and not as merely raising a peint for the
consideration of the Court proprio motu. However, Mr. President, surely
there is now no need to enquire closely into the exact effect of the earlier
document of Qctober. It is true that we do question whether it is in fact -
open to a party under the Statute to invite the Court to consider an
objection propric motu without thereby being held teo have raised a
Preliminary Objection. If the Court considers a question #roprio motu,
then it must do it of its own motion. To do it on the invitation of one of
the parties, in whatever way the matter may be put by that party, is
necessarily to do it not proprio motu, but on the basis of what amounts
to an objection or exception raised by that party. The Court cannot be
said to be taking or considering an objection proprio mote if the matter
has not in fact been raised on the initiative of the Court itself, but by
one of the parties. The very words proprio mofy mean that the initiative
comes from the Court, or else it is not a case, I suggest, of proprio mote.
But rieed we really bother about all this, for, however the Italian Govemn-
ment may have begun by putting their point, they have certainly ended
by putting it most definitely in the form of an objection. This was
undoubtedly so in their second statement of December last, and it is
most unquestionably so as regards their final conclusions at theend of
this oral hearing which M. Perassi read yesterday. If a party asks the
Court to adjudge and declare that on certain specified grounds the Court
is incompetent to consider the merits of a certain question then is it
really possible for that party any longer to pretend that it is not raising
a formal objection to the jurisdiction of the Court ?
QOur case is that by raising this formal objection to the consideration
of a question put to the Court for determnination on the merits in Italy’s
own original Application, Italy is acting in a manner so entirely incon-
sistent and irreconcilable with that Application as to have nullified it,
so that no subsisting application by Italy for a determination of this
uestion on the merifs can in any real sense he said to be still before the
ourt.

Might I perhaps repeat again what I said in my previous statement,
that 1t is not enough for the Italian Government merely to say that its
Application has not been withdrawn and is still subsisting, for it is no
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longer a question simply of Italian will or intentions. It is a question of
the legal effect produced upon the status jof the Application by the
fact of the subsequent Italian Objection and the character of that
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Objection. Whatever the Italian Government
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surely be bound to answer that the Italian Government does nof want
the Court to do this, because it dees not think that the Court is com-
petent to do it or ought to do it. That, surely, must be his reply, and

that is precisely the whole object of the Italia
of competence. _

M. Perassi’s point really, I think, confuses
with that of mofive, But the motive whic
surely irrelevant if the objection is there.

Objection arises not from any unwillingnes

n argument on the question

the question of willingness
h inspires an objection is
The fact that the Italian
s on the part of Ttaly in

the, so to speak, personal sense, but from Albania’s absence from the

proceedings makes no difference at all, [ su
the 1eason given for Italy's unwillingness
Italy remains unwilling just the same, or,

'ggest. All it means is that

1s Albania’s absence. But
to put it more correctly,

Italy is still asking the Court. to declare itself to be incompetent, even
if the basis of this request is not any personal Italian unwillingness,
but the fact that Italy considers that the Court ought not to proceed
with the matter in the absence of Albania.

I think we can only conclude, Mr. President, according to our view,
that there is a real Ttalian Objection in this|case, and I might remark
in passing that that was also the view of Professor Gros. M. Perassi
suggested that he did not support us, but I |think he did, certainly on
this point, for he expressed the opinion quite clearly that the Italian
attitude went far beyond the mere propounding of an abstract question.
As I said in my previous statement, if there is an Italian Objection,
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the question must necessarily arise, what effect it has on the status
of Ttaly’s Application—and that is, I think, the crucial question in
these proceedings. I have already furnished the Court with our conten-
tions in support of the view that the Objection nullifies or invalidates
the Application. I did not think M. Perassi really answered any of these
contentions, and some he scarcely even discussed.

He did, however, mention one point which puzzled me a good deal,
particularly as he did little more than mention it. It was one which
I cannot remember him to have mentioned in his opening statement,
though I may perhaps have failed to hear him correctly. In any case,
the suggestion was that the United Kingdom contention, directed to
showing that the Italian Objection to the Court’s jurisdiction nullifies
or invalidates the original Ttalian Application, that this United Kingdom
contention is inadmissible because—and here 1 quote what I believe
was the sense of M. Perassi’s words—because, according to him, this
contention is “outside the framework of Italy’s consent to the present
proceedings”’. T must confess I have great difficuity in following this
argument. However, its object emerged fairly clearly from the Italian
conclusions, one of which was to the effect that the Court should declare
itself to be incompetent to pronounce upon this United Kingdom
contention or conclusion. T must say that this is one of the strangest
arguments [ have ever known to be put forward in an international
litigation, and it seems to me to go almost beyond what is reasonable
in the way of adopting an attitude of contradiction, because what
M. Perassi seems to be saying is that, although it is open to the Italian
Government to raise objections to the jurisdiction of the Court, it is
not open to the other Parties in the case to put ferward arguments
and conclusions as to what is the legal effect of the Italian Objection,
and of the action of the ITtalian Government in making that Objection,
I should have thought that this was a theory which could not possibly
be correct or sustainable.” Surely Italy must accept the normal and
logical consequences of her own actions and confentions. She cannot
argue that she is entitled, after making an Application to the Court,
to object to the hearing of that Application, but that the other Parties
are not then entitled to advance arguments and conclusions as to the
legal effect which this contention has on the status of the original
Application, which is, after all, the subject of the Objection. Here again
there seems to me to be a total inconsistency. M. Perassi suggests that -
this matter is outside the scope of Italy's consent to these proceedings.
But, one may well ask, what does Italy consent to in these proceedings ?
On the one hand we have M. Perassi saying that Italy is entirely willing
te submit to the jurisdiction of the Court, and on the other hand we
have the Italian Government saying that the Court is mot competent
in the matter. And then again, we have M, Perassi saying that Italy
has not consented to the United Kingdom putting forward a certain
argument or conclusion and that the Court is therefore incompetent
to comsider that argument or cenclusion,

Well now, Mr, President, what 1 suggest M. Perassi is probably trying
to argue—although he did not put it at all explicitly—but what 1
think he is endeavouring to suggest is that the United Kingdom is
raising a new ¢ssue which, in his view, is outside the scope of the present
proceedings. Well now, if that is his suggestion, T think it is quite
incorrect : the United Kingdom had raised no new issue, It has merely
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offered conclusicns as to what are the legal
which 1s already before the Court, namely,
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consequences of the issue
the preliminary issue of

competence raised by the [talian Government

Eitself. If Ttaly makes an

Application to the Court and then objects to the Court'’s jurisdiction
to hear that Application, and the United ngdom then says that the
effect of this Objection is to nullify the Application, that is not raising
a new issue but merely stating a conclusion ag to the legal consequences
of the Italian Objection. In short, it is all part of the same issue, and
there can be no question of any new or separate consent on the part

of Italy being necessary in respect of this particular United Kingdom

conclusion.

So much for that, but as we are on the subject of the United Kingdom

conclusions, I may mention that I shall read
and hand them in in writing to the Registrar.
that they differ in a certain way from the ¢qg
statement, in that they no longer ask the

that Albania’s share in the Gold Poel is fort
United Kingdom, in the event of the Court
Application 1s now nullified. We believe that t
correct consequence of such a finding, under the
Statement, but we realize that the Court may

them out in a short time
And the Court will see
nclusions in our written

Court actually to declare

hwith transferable to the
holding that the Italian
his would, in fact, be the
> terms of the Washmgton
well feel that this conclu-

sion is one for the three Washington Governments to draw for themselves
if the occasion arises, and that the Court cannot do more than give its
view as to whether the Italian Application must now be held to be
nullified and invalid or not. And that is the redsomn, and the only reason,
for this difference in the final form of our conclusmns which T shall
read presently. ’

I shall now turn, Mr. President, to what I might call the other aspect
of the Italian case, namely the concern d.ppa#cnt y felt by the Italian
Government over the absence of Albania from these proceedings. 1 did
not think that M. Perassi in any way answered the points on this subject
made the other day by my colleague Mr. Fawcett. He did, however,
present one new argument to the Court about which T should like to
say something. He suggested—citing, I think, Article 38 of the Statute
of the Court—that the Court must, in considering questions of jurisdiction,
act in accordance with the general principles of international law—
a proposition with which, in a bread sense, I think no one would wish to
quarrel. But then, the pdrtlcular principle of international law which
he suggested the Court weuld be contravening|if it assumed jurisdiction
in this case in the absence of Albania was that| of non-intervention, and
he seemed to suggest that’if the Court proceedcd with this matter, it
would, so to speak, be intervening in Albania’s internal affairs because
the Court would have to pronounce upon the international effects of
some Albanian law. I thought this 'u‘gument if I may say so with
respect, a little fax-fetched, and T would suggest to the Court that there
could not possibly be any contravention of thc principle of non-inter-
vention for a number of reasons, of which the three following are the
simplest and most direct. First, the decision|of the Court would not
bind Albania, since Albania is not a party to these proceedings ; secondly,
it would not involve a direction to Albania to do anythmg, since the
-issue in these proceedings is not whether Albalma should or should not
pay any damages or take any other action, but simply whether certain
gold should be transferred to the United Kingdom or to Italy; and
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thirdly, the decision of the Court would not deprive Albania of anything,
because the issue in these proceedings is not whether Albania should
receive certain gold (that possibility being in any event excluded by
Albania’s failure to intervene), but whether certain gold should be
transferred to the United Kingdom or to Italy. Put very shortly, the
decision of the Court, whatever it is, cannot affect Albania at all in
respect of the actual issue which these proceedings give rise to, namely,
the question of the disposal of the gold as between Italy and the United
Kingdom, and as between those countries only. For the determination
of that issue, all the necessary Parties are before the Court.

I believe, Mr. President—and M. Perassi seemed half to admit this—
that the true Italian position in respect of Albania is that which my
colleague Mr. Fawcett suggested the other day, namely a precccupation
with the propriety, so to speak, of the Court going into certain matters
in the absence of Albania. But I believe reflection will dispel any doubts
on this score. It is, I believe, questionable whether in contentious pro-
ceedings it is really open to the Court to decline jurisdiction in any case
where it does actually possess it, and where it would not be contrary
to the Statute for the Court to exercise that jurisdiction. It seems very
clear on the basis of the Statute, and of the past pronouncements of the
Court itself and of the Permanent Court of International Justice, a
number of which have been cited in the course of the written or oral
proceedings in this case, that the Court has jurisdiction whenever all
the parties to the particular issue before the Court have consented, so
that the decision of the Court will be binding on all the parties whose
action or acquiescence will be necessary to execute whatever decision
the Court may give. Now that is precisely the position in the present
case. The issue is whether the United Kingdom or Italy is to receive a
transfer of certain gold, and a decision by the Court on that issue would
bind both Italy and the three Washington Governments; and these
four Governments are the only cnes whose action or acquiescence would
be necessary in order to execute the Court’s decision, whatever that
decision may be in this particular issue. And there being in this sense
no real room at all for doubt that the Court does have jurisdiction.
It is, as I say, I think, questionable, whether in contentions proceedings
the Court could decline to exercise it. But if it cowld do so it would only
bé on grounds of a quite exceptional character, and I suggest that no
such grounds exist in the present case. Even if there were any danger
of the arguments against Ttaly’s case on the merits not being presented—
and in fact there is no danger of the arguments against Italy’s case on
the merits not being presented if this case is heard ultimately by the
Court on the merits. Even if that were the position, there would still
be Albania’s right under the Statute to apply to intervene if she wishes.

I believe that is all really that T need to say, Mr. President, and may
I now summarize what seem to us to be the various courses open to the
Court. I shall try to state them as objectively as [ can. There seem to be
three courses open to the Court, and, as far as we can judge, only three.

The first would be to find in favour of the United Kingdom contention
that the {talian Application is now nullified and invalid, or by implica-
tion withdrawn and no longer in substance before the. Court. That
would, we believe, be the correct finding, because that is, we think, the
real effect of the Italian Objection. If, however, this is not the position,
and the [talian Application is still valid and subsisting, then the Court
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can either decide that the Italian Objection to the Court hearing this
Application {which is Italy’s own Application) is ill-founded, and that
the Court kas jurisdiction ; or it can decide [that the Italian Objection
15 well-founded, and that the Court cannot, after all, go into the merits
of the Italian Application. We believe that the Court should certainly
reject the last of these three courses, and that the real choice is between
the first two, namely, either holding the Ttalian Application to be wholly
nullified, or, if it is still valid, helding that {the Court has jurisdiction
to go into it on the merits,
Obviously the situation is a paradexical pne. As was stated in the
French Written Observations, it is not normally for the defendant
parties in a suit to insist on its prosecution by the plaintiff government.
But, Mr. President, the three Washington Gdvernments adhere to their
obligations under the Tripartite Statement.| When the three Govern-
menfs entered into that Statement and made the offers it contained for
a reference of certain questions to this Court| they necessanly thought
.that the Court would have jurisdiction fo hear and determine on their

merits the issues specified in it, provided Ita
might be, brought those issues before the
maintain.

But there remains one question. I said we
under the Washington Statement ; but in wl

ly or Albania, as the case
Court. That position we

adhered to our obligations
at circumstances do those

obligations come into play ? That is really the crucial point in this case,
and that brings us back to what the United Kingdom regards as the

vital issue. The obligations assumed by the
the Washington Statement were not uncond
obvicus that if an application had been made
but had not been within the go-day period,

|three Governments under
itional, For instance, it is
by either Ttaly or Albania,
there would have been no

obligation on the part of the three Governments. In short, the applica-

tions, if any, to be made by Italy or Albani
applications engaging and giving rise to an
the three Gowvernments, these applications
conditions {express or implied) contained in t
There, we believe, is the essential issue. An
essential condition of the obligation of the
the Washington Statement, and of the validit

1 had, in order to be valid
obligation on the part of
1wd to conform with the
he Washington Statement.
d it was, m our view, an
three Governments under
v of any application made

under that Statement, that the application should be genuinely for the

determination on their merits of the issues

specified, and that there

should be an unequivocal acceptance of the

jurisdiction of the Court

for a full determination of these issues on their merits. And we say that

there is no such acceptance of the jurisdiction on the part of Italy, and

further that the application made by Italy,

viewed as a whole, 1s not

an application for the determination of these|issues on the merits.

Perhaps I might sum up our position in t

he following way, and for’

this method of putting it, I am indebted to n"ly colleague Mr, Fawcett,
T submit to the Court that Italy’s Preliminary Objection must be taken

as part of her Application, as part of what
Court to do. The two must, as it were, be r
consider Italy’s Application without at the sa
taking into account her subsequent Objection
you de this, vou see that the two cannot and
one nullifies the other. The Application relate

Ttaly is »eally asking the
ad together | you cannot
me time relating it to and
And T think the moment
do not co-exist—that the
d to the Objection is seen
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not to be an application of the kind contemplated by the Washington
Statement.

That, I think, Mr. President, is all I need to say, apart {rom our Con-
clusions, which I shall read in a moment.

.

I will now read our final Conclusions, which are as follows :

(1) That, in view of Italy’s objection on the ground of the alleged
lack of competence of the Court, her Application to the Court
of May 1gth, 1953,

(a) does not conform to the conditions and intentions of the
Tripartite Washington Statement of April 25th, 1951, or
alternatively

(5) has been in effect withdrawn or cancelled by Italy, and
1s therefore invalid and wvoid ;

{2) That Jtaly is, in the circumstances, to be deemed not to have
made any Application to the Court within the meaning and
for the purposes of the Tripartite Washington Statement.

Alternatively

(3) That, if the Court holds, contrary to the contentions of the
United Kingdom, that the Italian Application is still valid and
subsisting, the Court has jurisdiction to determine on their
merits the questions put to the Court in the Italian Application.

In conclusion, may I too express my thanks to the Court for its
patient hearing of our arguments and endorse what has already been
said about the serenity of the atmosphere in which these proceedings
have been conducted. There is only one small qualification which T
feel obliged to make on this point. M. Perassi said he hoped that the
serenity of the atmosphere would prove a good omen for the success
of the suggestions made on behalt of the Italian Government for a
direct settlement of this matter. The Court must not infer from this
that ‘there are in fact any discussions in progress for a settlement,
for that is not the case, and 1 am bound to say that I would have
greatly preferred it if the Italian Government had not made any
declarations about the matter before this Court. However that may
be, the issues before the Court remain, and I am sure that the Court
will wish to consider them entirely on their merits and without reference
to any possibility, even if such a possibility existed, that they might
be the subject of an out-of-court settlement. After all, there is no
matter which comes before a tribunal that may not at some stage of
the proceedings be settled by direct negotiations between the parties,
but that can never be a matter for the tribunal itself to take into
consideration. All that the tribunal can do is to give a decision on
the issues hefore it on their legal merits, and it is indeed precisely
by doing this that the tribunal will be assisting the parties.

Mr. President, 1 have just had a message from London on the subject
of the question put yesterday by Judge Armand-Ugon and the infor-
mation is this, that the Washington Agreement, that is fo say at any
rate the first of the Agreements, was registered by the United States
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Government on June I4th, 1951, and is printed in United Nations
Treaty Series, Vol. 91, No. 1240. There is apparently no record of the
Statement bemg registered and it is apparently not printed with the
Agreement in the United Nations Treaty Series. That is the position as
far as we know it at present, and if there is any reason on further
consultation of the Records to. altcr that, I shall not fail to let the
Court know. -




