















































disproportionate grounds can violate customary international humanitarian law.*S

76. If Israel has consented to a humanitarian organization’s operations on territory under its
control, it then has a further obligation as a matter of customary international law to allow
and facilitate the rapid and unimpeded passage of humanitarian relief supplies, equipment
and personnel.*’ This obligation is set out in Article 70 of the First Additional Protocol
which reflects customary international law and therefore binds Israel.*® This includes the
negative obligation to refrain from deliberately impeding humanitarian operations,
including through creating administrative or other hurdles.*” It also comprises a positive
obligation to co-operate and take such steps as are necessary to facilitate the overall
efficacy of these operations.*

77.  Under customary international law, Israel retains further a limited right of control over
these relief operations, but only to the extent strictly necessary for ensuring that they are
exclusively humanitarian; meet health and safety standards; and, do not hamper military
operations.’! Such control must not be exercised to unduly delay or render impossible
the delivery of humanitarian relief.>> While the movements and activities of humanitarian
organizations may be restricted in cases of imperative military necessity, this must only
be on a temporary basis.”® Restrictions on this basis must not be disproportionate to the
concern being addressed; proportionality involves weighing the concern against the
magnitude of humanitarian harm done if the aid is refused, delayed or restricted in its
delivery. If it becomes impossible for the humanitarian organization to deliver relief,
either by denial of consent to entry or by placing arbitrary or unreasonable conditions
upon delivery, this will be tantamount to an unlawful denial of humanitarian access.>

b) Respect and protect humanitarian organizations

78. Finally, there is an obligation under customary international law for Israel to ensure that
personnel and objects associated with a humanitarian organization’s relief operations are
respected and protected.”® Respect refers to the duty to refrain from intentionally
directing attacks at such personnel or objects.’® The obligation to protect is wider and
includes investigating and holding third parties accountable for looting, destroying or
otherwise diverting humanitarian relief.’’ It has been viewed as an obligation of due

4 See UN Doc S/RES/2139 (2014) 2.

47 [CRC Customary IHL Study, Volume 1: Rules, Rule 55; Fleck, op. cit., 356; op cit., p. 357.

#8 JCRC Customary IHL Study, Volume 1: Rules, Rule 55, ‘International Armed Conflict’; see related practice at
ICRC Customary IHL Study, Volume II: Practice, Rule 55; Akande and Gillard, op. cit., para. 88.

4 D, Fleck, op. cit., The Handbook of International Humanitarian Law (2021) 356; R. Barber, ‘Facilitating
humanitarian assistance in international humanitarian and human rights law’ (2009) 91 International Review of
the Red Cross, Vol. 91 at p. 357; Akande and Gillard, op. cit., paras. 61-64, 137. Deliberately impeding relief may
also amount to a war crime or the crime against humanity of extermination: Rome Statute of the International
Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3 (“Rome Statute”), Article
7(1)(b) and 7(2)(b); 8(2)(b)(xxV).

O Fleck, op. cit., p. 357; Barber, op. cit., p. 357,

511bid., 358; ICRC Customary THL Study, Volume I: Rules, Rule 55, ‘Impediment of Humanitarian Relief’.

52 Fleck, op. cit., 356; Barber, op. cit.,, p. 358.

53 Ibid., 359; ICRC Customary IHL Study, Volume I: Rules, Rule 56; Akande and Gillard, op. cit., para. 80.

54 Fleck, op. cit., 356; Barber, op. cit., p. 358. See also UN Doc S/RES/2139 (2014) 2.

5 ICRC Customary IHL Study, Volume 1: Rules, Rules 31 and 32. See also E/CN.4/1998/53/Add.2
(1998) Principle 26.

56 Fleck, op. cit., 356; Barber, op. cit., 359. This would also constitute a war crime under the Rome Statute,
Article 8(2)(b)(iii).

57 Akande and Gillard, op. cit., para. 82.
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diligence, requiring a State to “create the circumstances” that would allow humanitarian
organizations to effectively perform their functions.’®

IV. Israel’s obligations regarding ensuring and facilitating the unhindered
provision of urgently needed supplies, basic services, and humanitarian
assistance

A. Obligations of Israel as a member of the United Nations

1. Duty to cooperate in promoting economic and social progress (Article 55 of the UN
Charter).

79. Article 55 constitutes “the normative basis for a programme to be fulfilled by UN
organs”.”’ Such a program is implemented through its subsidiary organs and agencies
under Article 7(2) and Article 22 of the United Nations Charter. Under Article 55 (¢) of
the UN Charter, the Organization “shall promote universal respect for, and observance
of, human rights and fundamental freedoms for all”. Such obligation responds to the
broader objective, set in Article 55, of “creating conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples”.

80. The core objectives to be achieved by the United Nations impose an obligation on
Member States, under Article 56, to “take both joint and separate action in cooperation
with the Organization to achieves purposes set forth in Article 55”. This cooperative duty
must be understood alongside the broader obligation under Article 2(5), “to assist the
United Nations in any action taken in accordance with the Charter”, as further reinforced
by the Preamble of the Charter and by the Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation among States.®® As noted by the present
Court, “the Charter has not been content to make the Organization created by it merely a
centre ‘for harmonizing the actions of nations in the attainment of these common ends’
[...]. It has equipped that centre with organs, and has given it special tasks. It has defined
the position of the Members in relation to the Organization by requiring them to give it

every assistance in any action undertaken by it”.!

81. In practice, United Nations Member States must actively work towards guaranteeing the
respect of fundamental human rights, while not engaging themselves in actions that
hinder the United Nations or prevent other States from fulfilling their Charter-based
obligations. “Such duty to cooperate can certainly not be denied by virtue of Art 2 (7)

and requires States to cooperate in good faith and to abstain from any obstruction”.6?

82. Israel’s duty to cooperate by facilitating the provision of essential services and
humanitarian aid has been repeatedly emphasized by the Court. -

38 Fleck, op. cit., 356; Barber, op. cit.,p. 359.

59 E. Frenz, D. Hanschel, ‘Article 55 (c)’, in The Charter of the United Nations (2024), p. 1983.

%0 UNGA Res 2625 (XXV), 1970.

$1 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1.C.J, Reports 1949, p.
8.

62T, Stoll, ‘Article 56°, in B. Simma and others, op.cit., p. 2102. See also L. Bouony, ‘Article 56°, in La Charte
des Nations Unies (2005), p. 1507: “[L]es Etats doivent s’abstenir de toute action, obstruction ou manoeuvre
contraire a 1’esprit qui 1’anime et agir de bonne foi pour réaliser les fins qu’ils se proposent d’atteindre apres son
adoption. La coopération constructive est requise dans ces conditions”.
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83. On 26 January 2024, the ICJ mandated Israel, infer alia, to “take immediate and effective
measures to enable the provision of urgently needed basic services and humanitarian
assistance to address the adverse conditions of life faced by Palestinians in the Gaza
Strip”.%® In response to the further deterioration of living conditions and widespread
deprivation of food and basic necessities, the Court issued additional provisional
measures in March 2024, stating that Israel

[....] shall (a) take all necessary and effective measures to ensure, without delay, in full co-
operation with the United Nations, the unhindered provision at scale by all concerned of
urgently needed basic services and humanitarian assistance, including food, water, electricity,
fuel, shelter, clothing, hygiene and sanitation requirements, as well as medical supplies and
medical care to Palestinians throughout Gaza, including by increasing the capacity and
number of land crossing points and maintaining them open for as long as necessary; and (b)
ensure with immediate effect that its military does not commit acts which constitute a
violation of any of the rights of the Palestinians in Gaza as a protected group under the
Genocide Convention, including by preventing, through any action, the delivery of urgently
needed humanitarian assistance.®*

84. As conditions worsened, the Court issued Orders for provisional measures for the third
time on 24 May 2024, emphasizing that the unhindered provision of urgently needed
basic services and humanitarian assistance required Israel to “maintain open land

crossing points, and in particular the Rafah crossing”.%

85. Israel, as a member of the United Nations with effective control over the OPT,% has a
positive obligation to facilitate the unhindered delivery of humanitarian assistance, the
provision of essential services, and the protection of the civilian population’s
fundamental rights and, by implication, a negative obligation not to prevent or otherwise
hinder aid in the OPT.

86.  Due to the erga omnes nature of human rights obligations,®’ and the fact that “there is a
United Nations Charter obligation to promote universal respect for, and observance of,

b1

human rights and fundamental freedoms”, “every State party has a legal interest in the

performance by every other State party of its obligations™.%

87. It follows that Israel’s negative and positive obligations with respect to the basic needs
at the core of the very survival of the Palestinian people in the OPT are a concern of the
international community as a whole. Third States have both a legal interest in the
protection of the most fundamental rights in the OPT, and parallel duty to cooperate to
ensure that such rights are fulfilled.

88. [Israel’s wholesale ban on UNRWA, which represents the “backbone” of humanitarian
response in Gaza, is not compatible with Israel’s own duty to cooperate under the UN
Charter in order to guarantee access to aid to those in need.

8 dpplication of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Afiica v. Israel), Order of 26 January 2024, p. 23, para. 80.

4 dpplication of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Afiica v. Israel), Order of 28 March 2024, p. 11, para. 45.

65 Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v. Israel), Order of 24 May 2024, p. 13, para. 52.

8 QPT Advisory Opinion, 1.C.J. Reports 2024, p. 31, para. 94.

7 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Judgment, L.C.J. Reports 1970, p.
3, para. 34; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, 1.C.J.
Reports 2012, p. 422, paras. 64-70.

8 Human Rights Committee, General Comment 31: The Nature of the General Obligation Imposed on States
Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add13, 26 May 2004, para. 2.
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89. The UN Secretary General warned that “the cessation of or restrictions on UNRWA
activities in the OPT would have devastating consequences for Palestine refugees,
considering that there is currently no realistic alternative to UNRWA which could
adequately provide the services and assistance required”.*®

90. Most recently, the UN General Assembly acknowledged that “no organization can
replace or substitute the Agency’s capacity and mandate to serve Palestine refugees and
civilians in urgent need of life-saving humanitarian assistance”.’? It reiterated its demand
that Israel comply with its legal obligations under international law, namely taking all
necessary and effective measures, in full cooperation with the United Nations, to ensure
the unhindered and large-scale provision of urgently needed basic services and
humanitarian aid to the Palestinian civilian population throughout the Gaza Strip.”!

91. The fundamental and unreplaceable role of UNWRA in assisting the Palestinian
population in the OPT, and therefore its role in achieving the purposes of the UN under
the Charter, is a decisive element in assessing whether Israel is complying with its duty
to cooperate. Conducts that deliberately undermine UNWRA'’s ability to function
frustrate the object and purpose of the UN Charter, in breach of Israel’s obligation
perform its obligations in good faith, as required by Article 28 and 31 VCLT.

92. Israel’s obligation to cooperate in good faith implies that it must also refrain from
impeding other States to deliver urgently needed supplies, basic services, and
humanitarian assistance to the affected population.

93. As reiterated by the UN General Assembly, there is a “solemn commitment of all States
to enhance international cooperation in the field of human rights and in the solution to
international problems of a humanitarian character in full compliance with the Charter of
the United Nations, inter alia, by the strict observance of all the purposes and principles
set forth in Articles 1 and 2 thereof”.”

94, The entire international community has been called upon to “provide urgently needed
assistance and services in an effort to alleviate the difficult humanitarian situation being

faced by Palestinian women, children and their families”.”

95. By obstructing or restricting humanitarian relief efforts undertaken by other States or
international actors, Israel would not only fail to uphold its own duty of cooperation but
would also actively undermine the collective responsibility of the international
community to address humanitarian crises in accordance with the UN Charter.

2. Duty to support the right to self-determination
96. The right of self-determination has been identified by the Court as “one of the essential

69 L etter from the Secretary-General to the President of the General Assembly and the President of the Security
Council regarding UNRWA’s operations in the Occupied Palestinian Territories. Identical letters dated 9 December
2024 from the Secretary-General addressed to the President of the General Assembly and the President of the
Security Council, 9 December 2024, UN Doc. A/79/684-5/2024/892, p. 2.

70 Support for the mandate of the United Nations Relief and Works Agency for Palestine Refugees in the Near
East, UN Doc. A/RES/ES-10/25, 16 December 2024, para. 7.

" Ibid., para. 13.

72 Respect for the purposes and principles contained in the Charter of the United Nations to achieve international
cooperation in promoting and encouraging respect for human rights and for fundamental freedoms and in solving
international problems of a humanitarian character, UN Doc. A/RES/59/204, 23 March 2005, para. 1.

73 Assistance to the Palestinian people, UN Doc. A/RES/79/141, 12 December 2024, para. 11, recalling UN Doc
A/RES/77/30 of 8 December 2022 and UN Doc. A/Res/78/121, 13 December 2023.
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principles of contemporary international law,”” and is reflected in Article 1(2) of the
United Nations Charter. This right imposes a correlative obligation on member States “to
promote, through joint and separate actions” its realization.” Such obligation has an erga
omnes character.”®

97. The Court confirmed that “Israel is bound to comply with its obligation to respect the
right of the Palestinian people to self-determination and its obligations under

international humanitarian law and international human rights law”.””

98. In the OPT Advisory Opinion, the Court concluded that the right to self-determination
“in cases of foreign occupation [...] constitutes a peremptory norm of international
law”.”® The Court also recalled that a fundamental aspect of the right to self-
determination is a people’s ability to pursue social and cultural development, as
recognized in UN resolutions 1514 (XV) and 2625 (XXV). The Court has examined how
Israel’s policies affect Palestinians’ economic, social, and cultural life, particularly by
restricting their fundamental rights, noting that the reliance of the West Bank, East
Jerusalem, and especially Gaza, on Israel for essential goods and services undermines
their ability to fully exercise self-determination.”

99. Israel’s obligation to respect the right to self-determination of the Palestinian people
entails a duty to refrain from any conduct that could threaten the very survival of the
population. The duty to respect this thus extends beyond non-interference. It requires
positive action to facilitate the unobstructed flow of aid and essential services. Denying
or limiting access to such resources not only exacerbates humanitarian suffering but also
entrenches conditions of subjugation that violate the principle of self-determination
under international law.

3. Additional human rights obligations

100. International human rights law remains applicable during times of armed conflict, in a
position complementary to international humanitarian law.80 All of Israel’s obligations

™ Case Concerning East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, p. 102, para. 29; see also
Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion,
1.C.J. Reports 2019 (I), p. 139, para. 180.

75 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion,
I.C.J. Reports 2019 (1), p. 139, para. 180, quoting Resolution 2625 (XXV), “Declaration on the Principles of
International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter
of the United Nations”; see also Written Statement of the Commission of Small Islands States on Climate Change
and International Law, para. 67; Written Statement of Bangladesh, para. 121; Written Statement of Sierra Leone,
para. 3.88; Written Statement of Liechtenstein, para. 74; Written Comments of Nauru, para. 79.

76 Case Concerning East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, p. 102, para. 29; see also
Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion,
1.C.J. Reports 2019 (1), p. 199, para 155; OPT Advisory Opinion, paras. 232, 274, 280.

" Wall Advisory Opinion, p. 147, para. 149.

8 OPT Advisory Opinion, p. 66, para. 233.

7 Ibid., para. 241.

8 Jegality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, p. 239, para. 24; Wall
Advisory Opinion, p. 178, para. 196; Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), Judgment, 1.C.J. Reports 2005, p. 168. See also Human Rights Committee, General Comment
3]: The Nature of the General Obligation Imposed on States Parties to the Covenant, UN Doc.
CCPR/C/21/Rev.1/Add13, 26 May 2004, para. 11: “[Tlhe Covenant applies also in situations of armed conflict to
which the rules of international humanitarian law are applicable. While, in respect of certain Covenant rights,
more specific rules of international humanitarian law may be especially relevant for the purposes of the
interpretation of Covenant rights, both spheres of law are complementary, not mutually exclusive.”
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101.

102.

103.

104.

105.

under human rights treaties apply to it extraterritorially in the OPT, including on the basis,
where relevant, of the exercise of effective overall control.

Israel is a party to several human rights treaties.?! Israel’s control over borders, crossings,
airspace, and essential infrastructure in the OPT means that it has jurisdiction over such
territory. It follows that people in the OPT fall under the jurisdiction of Israel, which has
to comply with its obligations to respect, protect and fulfil human rights
extraterritorially.®?

Israel’s duty to respect, protect and fulfil human rights includes an obligation not to
impose arbitrary and unjustified restrictions on the operations of United Nations bodies,
humanitarian agencies, other international organizations and States engaged in providing
essential humanitarian assistance, as well as to take positive action to facilitate their
operations. These actors can play a crucial role in ensuring the realization of human rights
obligations that Israel is required to uphold under human rights treaties.

Any act that unduly restricts the ability of humanitarian actors to deliver aid directly
undermines several such rights, including, but not limited to, the right to life,® freedom
from inhuman treatment, the right to an adequate standard of living, including food and
health,® the rights of children to survival and development.*® As the Court has made
clear, these rights must be respected and upheld, irrespective of the security concerns
invoked by the Occupying Power.

As to the right to life under Article 6 of the International Covenant on Civil and Political
Rights (“ICCPR”), the UN Human Rights Committee (“HRC”), in General Comment
No. 36, has clarified that the right to life includes the obligation to ensure “access without
delay by individuals to essential goods and services such as food, water, shelter, health
care, electricity and sanitation, and other measures designed to promote and facilitate
adequate general conditions”.® State parties have an obligation to ensure the rights under
Article 6 to “persons located outside any territory effectively controlled by the State
whose right to life is nonetheless affected by its military or other activities in a direct and

reasonably foreseeable manner”.®®

With respect to economic, social and cultural rights, the Committee on Economic Social
and Cultural Rights (“CESCR?) highlighted that “in accordance with Articles 55 and 56

81 Among which: International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into
force 23 March 1976) 999 UNTS 171 (ICCPR); International Covenant on Economic, Social and Cultural Rights
(adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICESCR); International Convention
on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966, entered into force 4 January
1969) 660 UNTS 195 (ICERD); Convention on the Elimination of All Forms of Discrimination against Women
(adopted New York, 18 December 1979, entered into force 3 September 1981) 1249 UNTS 13 (CEDAW);
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted New York,
10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT); Convention on the Rights of the
Child (adopted New York, 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3 (CRC);
Optional Protocol to the CRC on the involvement of children in armed conflict (adopted New York 25 May 2000,
entered into force 12 February 2002) 2173 UNTS 222 (CRC-OP-AC).

82 See Human Rights Committee, Concluding Observations on the Fourth Periodic Report of Israel’ UN Doc.
CCPR/C/ISR/CO/4, para.5.

83 ICCPR, Atticle 6.

8 Ibid., Article 7.

85 JCESCR, Articles 11 and 12.

8 CRC, Article 6.

87 HRC, General Comment No. 36: Right to Life (Article 6), UN Doc. CCPR/C/GC/36, 3 September 2019, para.

26.

8 Jbid., para. 65
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of the Charter of the United Nations, with well-established principles of international
law, and with the provisions of the Covenant itself, international cooperation for
development and thus for the realization of economic, social and cultural rights is an

obligation of all States”.¥

106. According to CESCR, States “have a core obligation to take the necessary action to
mitigate and alleviate hunger [...] even in times of natural or other disasters”,”® and to
“ensure the satisfaction of, at the very least, minimum essential levels of each of the rights
enunciated in the Covenant, including essential primary health care”,’! being prohibited
from “limiting access to health as a punitive measure during armed conflicts”.*? With

specific regard to the right to food, CESCR noted that

the obligation to respect existing access to adequate food requires States parties not to take
any measures that result in preventing such access. The obligation to protect requires
measures by the State to ensure that enterprises or individuals do not deprive individuals of
their access to adequate food. The obligation to fulfil (facilitate) means the State must
proactively engage in activities intended to strengthen people’s access to and utilization of
resources and means to ensure their livelihood, including food security. Finally, whenever an
individual or group is unable, for reasons beyond their control, to enjoy the right to adequate
food by the means at their disposal, States have the obligation to fulfil (provide) that right
directly. This obligation also applies for persons who are victims of natural or other
disasters.”

107. As a State Party to the Convention on the Rights of the Child (“CRC?”), Israel has also
an obligation to ensure the survival and development of children.”* The CRC Committee
has clarified that “States have individual and joint responsibility, including through
United Nations mechanisms, to cooperate in providing disaster relief and humanitarian
assistance in times of emergency. In these cases, States should consider prioritizing
efforts to realize children’s right to health, including through appropriate international
medical aid; distribution and management of resources, such as safe and potable water,

food and medical supplies; and financial aid to the most vulnerable or marginalized
children”.*

B. Obligations of Israel as Occupying Power

108. The Convention (IV) relative to the Protection of Civilian Persons in Time of War was
adopted in Geneva on 12 August 1949 (“Fourth Geneva Convention”). Isracl acceded
to Geneva IV on 6 July 1951. Palestine acceded to Geneva IV on 2 April 2014.

109. As the Court determined in the Wall Advisory Opinion,”® the provisions of the Fourth
Geneva Convention are applicable to Israel as the Occupying Power in the Occupied
Palestinian Territory. Israel has previously accepted that the humanitarian provisions of

8 CESCR, General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the Covenant),
UN Doc. E/1991/23, 17 April 2013, para. 14.

9% CESCR, General Comment No. 12: The Right to Adequate Food (Article 11), UN Doc. E/C12/1999/5, 12 May
1999, para. 6

91 CESCR, General Comment No. 14: The Right to the Highest Attainable Standard of Health (Article 12), UN
Doc. E/C.12/2000/4, 11 August 2000, para. 43.

2 Ibid., para 34.

93 CESCR, General Comment No. 12: The Right to Adequate Food (Article 11), UN Doc. E/C12/1999/5, 12 May
1999, para. 15.

% CRC, Article 6.

% CRC, General Comment No. 15 on the Right of the Child to the Enjoyment of the Highest Attainable Standard
of Health (Article 24), UN Doc. CRC/C/GC/15, 17 April 2013, para. 88.

% Wall Advisory Opinion, para. 101.
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the Fourth Geneva Convention are applied within the Occupied Palestinian Territory, but
has asserted that the Convention is not binding in the Territory de jure. Israel’s argument
in that regard was correctly rejected by the Court in the Wall Advisory Opinion;”’ the
proposition that the Fourth Geneva Convention applies only to occupations following, or
in the course of, an armed conflict, is inconsistent with the object, purpose and text of the
Convention itself, as well as with common Article 2(2).

110. The Fourth Geneva Convention must be interpreted in the context of Israel’s other
obligations, including those arising under customary international law, discussed above,
and by reason of binding resolutions of the Security Council. In that context, the special
needs of women and children must be given prominence. Women, pregnant women and
children have been disproportionately affected by the humanitarian crisis in Gaza.”® As
to the special case of children, paragraph 11 of Security Council Resolution 1261, binding
upon Israel, requires that Israel “ensure the full, safe and unhindered access of
humanitarian personnel and the delivery of humanitarian assistance to all children
affected by armed conflict”.” As to the special position of women, Security Council
Resolution 1325 (2000) calls on states to respect their existing obligations. Israel to apply
the provisions of the Fourth Geneva Convention so as to respect fully international law
applicable to the rights and protection of women and girls.'”

111. Article 6 of Geneva IV extends the protection of the Convention during the conduct of
the military operations. Because the military operations with which these proceedings are
concerned are either still enduring, or alternatively ended only at the point of the
temporary cease-fire on 19 January 2025, the further operation of Article 6 which limits
the operation of the Convention to certain enumerated provisions of the Convention after
the expiry of a 12 month period from the end of hostilities, is not engaged.

112. The relevant obligations of the Fourth Geneva Convention place a positive obligation
upon Israel to ensure the physical safety, health and well-being of the population of the
Occupied Territory by ensuring the provision of food, medicines and the necessities of
life.!”! They apply in the present situation because Israel has been unable, or unwilling,
to exercise its primary function!%? of meeting the primary needs of the civilian population
under its control.'®

1. Duty to allow the free passage of all consignments of medical and hospital stores and

7 Ibid.

9% World Health Organization, Women and newborns wearing the brunt of the conflict in Gaza, UN agencies
warn, 3 November 2023, (available at: https://www.who.int/news/item/03-11-2023-women-and-newborns-
bearing-the-brunt-of-the-conflict-in-gaza-un-agencies-warn, accessed on 26 February 2025); and United Nations
Human Rights Office of the High Commissioner, Onslaught of violence against women and child in Gaza
unacceptable:  UN  Experts, 6 May 2024, (available at: https:/www.ohchr.org/en/press-
releases/2024/05/onslaught-violence-against-women-and-children-gaza-unacceptable-un-experts, accessed on 26
February 2025).

9 UNSC Res. 1261 (1999), 30 August 1999, para. 11.

100 UNSC Res. 1325 (2000), 31 October 2000, para. 9.

101 See Akande and Gillard, op. cit., p. 12; ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts, Report prepared for the 31! International Conference of the Red Cross and Red
Crescent, Geneva, 2011, p. 24.

102 See (non-exhaustively) Strengthening the Coordination of Humanitarian Emergency Assistance of the United
Nations, UN Doc. Res. 46/182, 19 December 1991; UNSC Res. 1894 (2009), 11 November 2009, preambular
paras. 5 and 6, and UNSC Res. 1923 (2010), 25 May 2010, para. 2.

103 See by analogy Office of the High Commissioner for Human Rights (OHCHR), Committee on Economic,
Social and Cultural Rights (CESCR), General Comment No 3: The Nature of States Parties Obligations (Article
2, para. 1 of the Covenant) (14 December 1990), UN Doc E/1991/23 at para. 13.

23



113,

114.

115.

116.

117.

118.

objects necessary for religious worship
Article 23 of the Fourth Geneva Convention provides that:

“Each High Contracting Party shall allow the free passage of all consignments of medical
and hospital stores and objects necessary for religious worship intended only for civilians of
another High Contracting Party, even if the latter is its adversary. It shall likewise permit the
free passage of all consignments of essential foodstuffs, clothing and tonics intended for
children under fifteen, expectant mothers and maternity cases.”

As discussed above, Article 23 is reflective of customary international law. It requires the
free passage of two categories of supplies: medical and hospital stores and objects
intended for religious worship intended only for civilians, and also consignments of
essential foodstuffs, clothing and tonics for children under 15 and expectant and nursing
mothers. As discussed above, because Article 70 of Additional Protocol I is a statement
of customary international law, the obligation to allow free access in Article 23 also
requires the rapid and unimpeded access of medical and food supplies. Only where it is
reasonable to suspect that the foods, medical and other supplies referred to in Article 23
may be diverted from their humanitarian objective, or diverted to military use, is there an
exception to the Article 23 obligation; no such exception arises in this case.

2. Duty to ensure the food and medical supplies of the population

Article 55(1) provides that:

To the fullest extent of the means available to it, the Occupying Power has the duty of
ensuring the food and medical supplies of the population; it should, in particular, bring in the
necessary foodstuffs, medical stores and other articles if the resources of the occupied
territory are inadequate.

The ICRC has interpreted Article 55(1) as placing the Occupying Power “under an
obligation to utilize all the means at its disposal” to ensure food and medical supplies in
cases of inadequacy.!™ As described earlier, the immensity of the humanitarian disaster
in Gaza leaves no doubt that the threshold of inadequacy is established.

The contextual interpretation of Article 55(1)'® which demonstrates that the primary
concern of the High Contracting Parties was to safeguard the physical well-being of a
civilian population in time of occupation, creates a positive obligation upon Israel to
accept the provision of food and medical supplies from the United Nations, international
organizations, and third States. That is so because they are a means of ensuring the
delivery of food and medicine that is at the disposal of Israel.

As part of its positive duties under Article 55, Israel must ensure that food and medical
supplies and other articles necessary to sustain life are given free, unimpeded and rapid
transit within the OPT, subject only to the right of verification, which must be exercised
in a manner that is not arbitrary, nor disproportionate to the humanitarian risk. Any
verification of essential aid that is required should, in the absence of agreement, be made
by theICRCor any other impartial humanitarian organization designated as a
substitute. !

104 ICRC, Article 55 Commentary, (available at: https://ih]l-databases.icrc.org/en/ihl-treaties/gciv-1949/article-
55/commentary/1958?active Tab=1949GCs-APs-and-commentaries, accessed 20 February 2025).

15 [ ooql Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports 1971, p. 31, para. 53.
106 [CRC, How Does Law Protect War, (available at: https://casebook.icrc.org/a_to_z/glossary/protecting-powers,
accessed 21 February 2025).
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3. Duty to maintain medical establishments and services

119. Article 56 places a further positive obligation on Israel, requiring Israel to the fullest
extent of the means available to it, to ensure the continued function and existence of
medical and hospital establishments and services, public health and hygiene in the OPT.
Article 56 specifies that this obligation is to be carried out with the cooperation of
national and local authorities and also makes specific reference to ‘the adoption and
application of the prophylactic and preventative measures necessary to combat the spread
of contagious diseases and epidemics’.!%” As part of this duty, Israel must also permit all
medical personnel of all categories to carry out their duties. To the extent that these
activities are in practice primarily carried out by UNRWA, Israel is obliged to the fullest
extent of the means available to it to assist the activities of UNRWA.

120. The public health component of Article 56 requires Israel to prevent as well as respond
to infectious disease crises. The Occupying Power is placed under an obligation to
ensure, “to the fullest extent of the means available to it”, the food and medical supplies
of the population. This obligation requires the Israel to maintain at a reasonable level the
material conditions under which the population of the occupied territory lives.

121. Whilst Article 43 of the Hague Regulations spoke of ensuring, “as far as possible, public
order and safety”, Article 55 extends considerably the responsibility of Israel as an
Occupying Power by reference to the fullest extent of the means available to it. The
Occupying Power must then, with the co-operation of local authorities and to the fullest
extent of the means available to it, ensure that hospital and medical services can work
properly and continue to do s0.1% That may require, as here, the acceptance of external
aid when Israel is unable or unwilling to discharge its primary burden.

122. Noting Israel’s obligations under Article 55 to import necessary medical supplies, the
effect of Article 56 is that Israel must also ensure that it has the necessary supplies to
ensure the maintenance of its health services.

123. The reference to ‘all medical personnel of all categories’ must be broadly construed and
therefore includes not just doctors and nurses but also dentists, paramedics (including
ambulance drivers), allied health professionals and orderlies. It follows that is includes
medical personnel from the United Nations, third States and international organizations.
It incumbent upon Israel to ensure that it implements measures to ‘safeguard’ the
activities of all medical personnel so that they are able to carry out their duties. This
requires Israel to ensure that medical personnel are “exempted from any measures (such
as restrictions on movement, requisitioning of vehicles, supplies or equipment) liable to
interfere with the performance of their duty.”!®

4. Duty to allow relief consignments

124. Article 59 of the Fourth Geneva Convention, binding upon Israel,''? places a mandatory,

unconditional and positive obligation upon Israel to facilitate the supply of essential food
and medicine by humanitarian organizations. It provides that:

107 GC 1V, Article 56.

108 JCRC, Article 56 Commentary, (available at: https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-
56/commentary/1958?activeTab=, accessed 21 February 2025).

109 Jpid.

10 wall Advisory Opinion, para. 101.
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125.

126.

127.

128.

If the whole or part of the population of an occupied territory is inadequately supplied, the
Occupying Power shall agree to relief schemes on behalf of the said population, and shall
facilitate them by all the means at its disposal.

Such schemes, which may be undertaken either by States or by impartial humanitarian
organizations such as the International Committee of the Red Cross, shall consist, in
particular, of the provision of consignments of foodstuffs, medical supplies and clothing.

All Contracting Parties shall permit the free passage of these consignments and shall
guarantee their protection.

A Power granting free passage to consignments on their way to territory occupied by an
adverse Party to the conflict shall, however, have the right to search the consignhments, to
regulate their passage according to prescribed times and routes, and to be reasonably satisfied
through the Protecting Power that these consignments are to be used for the relief of the
needy population and are not to be used for the benefit of the Occupying Power.

The effect of Article 59 is impose an obligation on the Occupying Power to accept such
relief in all cases where occupied territory is inadequately supplied (including where that
failure of supply is a result of the inability, or failure, of the Occupying Power to fulfil
its primary obligation as Occupying Power to ensure the welfare of the population under
its control).!"! Where there is inadequate supply, the phrase “shall agree” triggers an
obligation to accept aid from impartial aid organizations (including, in this case,
UNRWA). As events in Gaza have demonstrated with stark and tragic clarity, the need
for unimpeded humanitarian relief to flow to a civilian population in a time of armed
conflict is essential to prevent disaster. The obligations placed upon States in Article 59
must be interpreted in that context.

Under international law, the threshold of inadequate supply must be evaluated on a case-
by-case basis.''? However, once the threshold of ‘inadequate supply” is met, it is then
open to any State, or an “impartial” humanitarian organization, to undertake a relief
scheme, in particular in relation to consignments of foodstuffs, medical supplies and
clothing. In the present case, the magnitude of the humanitarian disaster leaves no room
for doubt that the threshold of inadequacy has been reached.

Article 59 not only requires that Israel must “agree” to relief schemes on behalf of the
population, but also requires that Israel “facilitate” them by all the means at its disposal.
In practical terms, this includes making provision for transport, stores, facilities for
distributing and supervising agencies. It requires Israel to do all in its power to ensure
the unimpeded and rapid transport of relevant goods.'"® It also necessarily requires that
Israel permit access, and not impede access by, those humanitarian organizations or third
States that are in a position to provide aid.

The legal obligation to permit aid organizations to provide assistance to a population in
need is limited to organizations which are “impartial”. This terminology does not indicate
that the organization is precluded from having expressed any views, or having taken any
position, even if controversial. That is because it is clear beyond any doubt that the
concept of impartiality in relation to the provision of humanitarian aid within the meaning
of the Geneva Conventions is limited to a requirement that the organization be one that
is prepared to offer aid and assistance to all who need it on an impartial and non-

111 Qee J. Pictet, (ed.), The Geneva Conventions of 12 August 1949; Commentary, I V Geneva Convention Relative
to the Protection of Civilian Persons in Time of War (1958), p. 320.

112 [CRC Commentary to the Additional Protocols, para. 2794.

113 See also ICRC Study on Customary International Humanitarian Law, Rule 55.
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discriminatory basis.''* References to impartiality throughout the Geneva Conventions,
and Additional Protocol I and Additional Protocol II, similarly relate to the provision of
humanitarian assistance on an impartial basis.!!> Where an organization is recognized by
the competence of the UN Humanitarian Coordinator and operating within the
framework of the Humanitarian Response Plan, the requirement of impartiality will
presumptively be met.

129. Tt must be accepted that Israel retains a limited ability to refuse consent to the entry into
its own territory by a particular aid organization. However, first, international law does
not permit the arbitrary denial of consent to entry if the threshold requirements permitting
aid delivery are otherwise met,!!® and secondly, international law distinguishes between
entry into the territory of a sovereign State on the one hand, and (as in this situation)
entry into a territory that is under occupation on the other where no issues of sovereignty
and associated consent arise.

130. Further, any residual entitlement to control the process of aid delivery on asserted
security grounds is limited to the denial of access of particular individuals, not to the
United Nations, third States or international organizations as a whole.!"”

131. As the commentary of the ICRC to Additional Protocol I describes, the primary concern
in relation to the issue of consent was the need to protect the national sovereignty of the
State receiving relief.!'® The concern to protect national sovereignty over territory is of
less, or no, relevance in a case of an Occupying Power, where the prescriptive and
adjudicative jurisdiction exercised is not that of sovereignty, but is instead that of the de
facto Occupying Power. Instead, in a case of occupation, the rights of the population of
the Occupied Territory, including the right to exercise rights of self-determination, take
priority.

132. As the Official Records of the negotiations of the Additional Protocols make clear, it is
understood that aid may be refused only upon clear and legitimate grounds, when offered
by impartial and legitimate aid organizations.'”” That is more the case when the
organization is recognised within the UN humanitarian co-ordination system.

133. This analysis is strengthened by reference to the Draft Articles on Protection of Persons
in the Event of Disasters. Draft Article 2 provides that relevant NGOs may offer
assistance, and draft Article 11 provides that consent to external assistance shall not be
withheld arbitrarily.

134. Whether or not consent is withheld arbitrarily will be determined by reference to
principles of proportionality, necessity, or the existence of circumstances that are unjust,

14 {CRC, The Fundamental Principles of the Red Cross and Red Crescent, Publication Ref. 0513, Geneva, 1996,
p. 4; Akande and Gillard, op. cit., p. 21.

15 See, e.g. Additional Protocol T (Article 70) and Additional Protocol II (Article 18(2)); see also UNGA Res.
46/182, 19 December 1991 and UNGA Res. 58/114, 5 February 2004.

116 UN Secretary-General, Report on Protection for Humanitarian Assistance to Refugees and Others in Conflict
Situations, UN Doc. $/1998/883 (1998), para. 15; Yearbook of the Institute of International Law, Session of
Bruges, Paris, Vol. 70, Part 1, 2003, p. 563; Guiding Principles on Internal Displacement, Principle 25, United
Nations, Economic and Social Committee, UN Doc. E/CN.4/1998/53/Add.2, 11 February 1998.

17 Consistently with the limited exception in Article 74(1) of AP-L

118 [CRC Commentary to the Additional Protocols, para. 2805.

119 Official Records of the Diplomatic Conference on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts (CDDH), Geneva, 1974-1977, Vol. 12 (potentially Vol 7 for
that time period?), CDDH/II/SR.87, (available at: https://tile.loc.gov/storage-services/service/1l/llmlp/RC-
records_Vol-7/RC-records_Vol-7.pdf, accessed on 22 February 2025), p. 336-337. See also, for example, Security
Council Resolution 2139 S/RES/2139 (2014).
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135.

136.

137.

138.

139.

140.

lacking in predictability or inappropriate.'?

Article 60 makes clear that the delivery of any relief consignments in no way relieve
Israel of any of its responsibilities under Articles 55, 56 and 59. This is to ensure that
relief consignments retain their ‘humanitarian character’ because they are not intended
to ‘represent the normal source of supply to the country’.'?! As the word suggests, they
are ‘commodities offered for relief purposes’.'*

Article 60 also confers a further positive obligation upon Israel in that it must not divert
relief consignments from the purpose for which they are intended, except in cases of
urgent necessity and in the interests of the population of the occupied territory. The ICRC
Commentary suggests that ‘divert’ ought to be given a broad interpretation, “as covering

a change of destination of any kind, including requisition”.'?

The practical effect of Article 60 is that relief supplies cannot be diverted or requisitioned
by Israel unless three cumulative conditions are met: first, the diversion or requisition of
the relief consignments must be due to urgent necessity; second, it must be in the interests
of the population of the Occupied Territory. '

The central feature of the obligation in Article 60 is that relief consignments should never
be diverted for the benefit of Israel: ‘they must be kept wholly and exclusively for the
population of the Occupied Territory’.'*® The ICRC Commentary observes that ‘to
invoke the reservation on a large scale would represent a violation of the Convention,
whose authors wished to ensure that the intentions of the donors were followed as far as
possible.”!26

Summary of Bolivia’s position

For the reasons set out in this Written Statement, Bolivia is of the view, in relation to the
question contained in General Assembly resolution 79/232, that the Court possesses the
necessary jurisdiction to render an advisory opinion on the questions posed by the
General Assembly, and no compelling reasons exist to decline to do so.

Furthermore, Bolivia is of the view that Israel has a host of obligations under
international law in relation to the presence and activities of the United Nations, other
international organizations, and third States in the OPT, arising under the UN Charter,
customary international law, the Fourth Geneva Convention and general principles of
law. In particular:

a. Israel’s presence in the OPT is illegal under international law, specifically
violating the Palestinian people’s right to self-determination and the jus ad
bellum. Consequently, Israel must immediately end its presence in the OPT,
including removing all restrictions on entry and activities by external actors,
including States and international organizations providing humanitarian
assistance.

120 Akande and Gillard, op. cit., para. 52.

121 [CRC Commentary to the Fourth Geneva Convention, p. 323.
122 Ibid.

123 Ibid.

124 1pid, p. 324.

125 Ibid.

126 Ibid.
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. Notwithstanding the illegality of its presence, Israel has a duty to administer the
OPT for the benefit of the Palestinian population. It is also obligated to consent
to relief operations by impartial humanitarian organizations, facilitate the
implementation of these operations, and ensure the personnel and objects of
humanitarian organizations are respected and protected.

As a member of the United Nations, Israel is bound by Articles 2(5) and 56 of
the UN Charter, obligating it to cooperate with the UN and to take joint and
separate action in cooperation with the Organization for the achievement of the
purposes set forth in Article 55. Israel is further obligated to respect the law as
indicated by ICJ Advisory Opinions and General Assembly Resolutions.

. TIsrael must comply with the provisional measures issued by the International
Court of Justice and is obligated to respect the privileges and immunities of the
UN, and of UN personnel, as per Articles 104 and 105 of the UN Charter and
the 1946 Convention on the Privileges and Immunities, including guaranteeing
the safety of UNRWA personnel.

As a member of the UN and the Occupying Power, Israel has a duty to cooperate
in promoting economic and social progress, and to support the right to self-
determination of the Palestinian people. As such, it must ensure the unhindered
provision of urgently needed supplies, basic services, and humanitarian
assistance to the Palestinian population, particularly respecting and fulfilling the
applicable human rights dimensions.

Israel has a positive obligation to ensure the physical safety, health and well-
being of the population of the Occupied Territory by ensuring the provision of
food, medicines and the necessities of life, allowing relief consignments, and
maintaining medical establishments and services.

. While Israel has legitimate security concerns, these cannot be used to justify
actions that violate international law, such as restricting humanitarian access or
undermining the privileges and immunities of the United Nations.

. Israel’s obligations under the Fourth Geneva Convention, as an Occupying
Power, are not absolved by its illegal presence in the OPT. It remains responsible
for the welfare of the occupied population, and for the aforementioned
immediate humanitarian duties under IHL, until effective governance is
transferred.

Roberto Calzadilla Sarmiento
Ambassador
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