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20.

Sixth, following thorough criminal investigations and a trial involving twenty court
hearings (which representatives of the Applicants and the heirs of victims had
repeatedly been invited to attend), on 16 April 2023, the Military Court of Tehran

convicted and sentenced ten defendants to terms of imprisonment, as follows:*

a. The commander of the TOR-M1 defence system who fired the two missiles at

Flight PS752 (Defendant 1): 13 years in prison .

b. Two personnel of the TOR-M1 defence system (Defendants 2 and 3): one year

in prison.

c. The desk operator for the TOR-M1 defence system (Defendant 4): three years

in prison.

d. The co
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II. THE APPLICANTS HAVE FAILED TO SATISFY THE REQUIREMENT
FOR NEGOTIATIONS

A. The requirement for negotiations

21.  Under Article 84 of the Chicago Convention, a disagreement may be referred to the
Council only if it “cannot be settled by negotiation”. The International Court of
Justice (“ICJ”) has confirmed that this establishes a procedural “precondition of

negotiation that must be met in order to establish the ICAO Council’s jurisdiction” »

22.  Prior to filing an application under Article 84, a contracting State “must make a
genuine attempt to negotiate with the other concerned State or States”.* The ICJ has
clarified that “negotiations are distinct from mere protests or disputations and require
a genuine attempt by one of the parties to engage in discussions with the other party,
with a view to resolving the dispute.”™ The subject matter of the negotiations must
relate to the subject matter of the dispute which, in turn, must concern the substantive

obligations contained in the Chicago Convention.?

23.  Thus, what is required (at the very least) is a genuine good faith attempt by disputing
party A to engage in discussions with the disputing party B, with a view to resolving
the disagreement relating to the interpretation and application of the Chicago

Convention.

24.  Where negotiations have been attempted or have commenced, “the precondition of
negotiations is only met when the attempt to negotiate has been unsuccessful or where
negotiations have failed, or become futile or deadlocked”.” In other words, the

Applicants must have pursued any negotiations “as far as possible” such that “no

% Appeal relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on International
Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab Emirates v. Qatar), Judgment, 1.C.J. Reports
2020, p. 81, para 89.

% Appeal relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on International
Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab Emirates v. Qatar), Judgment, 1.C.J. Reports
2020, p. 81, para 89.

2 Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar
v. United Arab Emirate), Provisional Measures, Order of 23 July 2018, 1.C.J. Reports 2018, p. 406, para. 36.

2 See Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Qatar v. United Arab Emirate), Provisional Measures, Order of 23 July 2018, 1.C.J. Reports 2018, p. 406,
para. 36.

2 Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar
v. United Arab Emirate), Provisional Measures, Order of 23 July 2018, 1.C.J. Reports 2018, p. 406, para. 36.
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reasonable probability exists that further negotiations would lead to a settlement”.
The sufficiency of negotiations is a question of fact to be assessed in the individual

circumstances of each case. The question is one of substance, not form.

25. The ICJ has previously held that negotiations under Article 84 of the Chicago
Convention had failed or reached the point of futility or deadlock “when the parties’
‘basic positions ha[d] not subsequently evolved’ after several exchanges of

diplomatic correspondence and/or meetings”.*

B. The requirement for negotiations is not satisfied

26.  The Applicants never genuinely attempted to engage in meaningful discussions with
Iran, with a view to resolving the present disagreement relating to the interpretation

and application of Article 3bis. As explained in greater detail below:

a. The applicability of the Chicago Convention was raised late and without
reference to Article 84 of the Chicago Convention, (together with the alleged
applicability of other treaties), and it cannot be said that the present
disagreement, as distinct from a dispute under other sources of international

law, has been duly negotiated; and

b. The Applicants were unwilling to renounce a series of rigid pre-conditions for
negotiations — including the acknowledgment of the existence of a breach of
the Montreal Convention (and the Chicago Convention). They sought to
stigmatize Iran and treat breach of international law as a fait accompli, rather
than to seek a practical solution (e.g. payments for the families of victims, to

which Iran could agree and had announced that it would agree).”

30 Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar
v. United Arab Emirate), Provisional Measures, Order of 23 July 2018, 1.C.J. Reports 2018, p. 406, para. 36.

1 See Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Oatar v. United Arab Emirate), Provisional Measures, Order of 23 July 2018, 1.C.J. Reports 2018, p. 406,
para. 93. See also Advisory Opinion on Railway Traffic between Lithuania and Poland, 1931, PClJ, Series A/B,
No. 42, p. 116 referring to an obligation “not only to enter into negotiations but also to pursue them as far as
possible with a view to concluding agreements”.

%2 Appeal Relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on International
Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab Emirates v. Qatar), Judgment, 1.C.J. Reports
2020, p. 111, para. 93. See also Application of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Canada and the Netherlands v. Syrian Arab Republic), Provisional
Measures, Order of 16 November 2023, para. 41.
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27.  In any event, any negotiations in relation to the present disagreement concerning the
interpretation and application of Article 3bis had not been pursued in good faith, let

alone reached a point of futility or deadlock.

The applicability of the Chicago Convention was raised late together with other treaties

28.  Between January 2020 and June 2021, Iran and Ukraine engaged in bilateral
negotiations, exchanging numerous notes verbales* and holding three rounds of
meetings: on 29-30 July 2020 in Kyiv, on 19-20 October 2020 in Tehran, and on 2-3
June 2021 in Kyiv. Further to those negotiations, Iran provided Ukraine with copies
of the documents requested, including a report prepared by Iran’s military

authorities,” and confirmed its readiness to make payments to the families.*

% See also eg Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the
Department of Foreign Affairs, Trade and Development Canada, 24 January 2022 (Iran’s Annex 28):
“Unfortunately, measures that seek to achieve political goals and the exploitation of the feelings of survivors of
the victims by the Government of Canada have hindered the direction and resolution of issues related to the
tragedy”.

* Note Verbale from the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the
Islamic Republic of Iran, 11 January 2020 (Applicants’ Annex 47, Note 1); Note Verbale from the Ministry of
Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Islamic Republic of Iran, 31 March 2020
(Applicants” Annex 47, Note 3); Note Verbale from the Ministry of Foreign Affairs of Ukraine to the Ministry
of Foreign Affairs of the Islamic Republic of Iran, 2 June 2020 (Applicants’ Annex 47, Note 4); Note Verbale
from the Ministry of Foreign Aftairs of Ukraine to the Ministry of Foreign Affairs of the Islamic Republic of
Iran, 12 June 2020 (Applicants’ Annex 47, Note 5); Note Verbale from the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 8 July 2020 (Iran’s Annex 9); Note
Verbale from the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Islamic
Republic of Iran, 19 July 2020 (Applicants’ Annex 47, Note 7); Note Verbale from the Ministry of Foreign
Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 22 July 2020 (Iran’s
Annex 10); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of
Foreign Affairs of Ukraine, 22 July 2020 (Iran’s Annex 11); Note Verbale from the Ministry of Foreign Affairs
of Ukraine to the Ministry of Foreign Affairs of the Islamic Republic of Iran, 27 September 2020 (Applicants’

Annex 47, Note 10); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the
Ministry of Foreign Affairs of Ukraine, 18 October 2020 (Iran’s Annex 12); Note Verbale from the Ministry of
Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 4 January 2021

(Iran’s Annex 13); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the
Ministry of Foreign Affairs of Ukraine, 12 January 2021 (Iran’s Annex 14); Note Verbale from the Ministry of
Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 13 February 2021

(Iran’s Annex 15); Note Verbale from the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign
Affairs of the Islamic Republic of Iran, 26 February 2021 (Applicants’ Annex 47, Note 15); Note Verbale from
the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 11

May 2021 (Iran’s Annex 16); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran
to the Ministry of Foreign Affairs of Ukraine, 11 May 2021 (Iran’s Annex 17).

®® See Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of
Foreign Affairs of Ukraine, 12 January 2021 (Iran’s Annex 14); Note Verbale from the Ministry of Foreign
Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 13 February 2021 (Iran’s
Annex 15).

% Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign
Affairs of Ukraine, 11 May 2021 (Iran’s Annex 16).
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29.  In the same period, none of the other Applicants requested that Iran enter into bilateral
negotiations. Between May and June 2021, Iran informed those Applicants that it was
ready to make payments to the families and requested that the families be informed.*’
In December 2021, Iran informed each of the Applicants that Iran “has always been
ready to continue discussions and bilateral cooperation ... through mutual embassies
or through meetings and interactions between the officials of both countries based on
an agreed agenda” . Iran repeated its willingness to enter into bilateral negotiations
with each of the Applicants in January, March and September 2022 and in January
2023

¥ Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Embassy of Sweden
in Tehran, 12 May 2021 (Iran’s Annex 18); Note Verbale from the Ministry of Foreign Affairs of the Islamic
Republic of Iran to Global Affairs Canada, 26 June 2021 (Iran’s Annex 19).

% Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Foreign,
Commonwealth and Development Office of the United Kingdom of Great Britain and Northern Ireland, 26
December 2021 (Iran’s Annex 21); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic
of Iran to the Department of Foreign Affairs, Trade and Development Canada, 27 December 2021 (Iran’s Annex
22); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Department of
Foreign Affairs, Trade and Development Canada, Note Verbale from the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 27 December 2021 (Iran’s Annex 23);
Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Kingdom of Sweden,
27 December 2021 (Iran’s Annex 24).

% Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Embassy of Sweden
in Tehran, 24 January 2022 (Iran’s Annex 25); Note Verbale from the Ministry of Foreign Affairs of the Islamic
Republic of Iran to the United Kingdom of Great Britain and Northern Ireland, 24 January 2022 (Iran’s Annex
26); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of
Foreign Affairs of Ukraine, 24 January 2022 (Iran’s Annex 27); Note Verbale from the Ministry of Foreign
Affairs of the Islamic Republic of Iran to the Department of Foreign Affairs, Trade and Development Canada,
24 January 2022 (Iran’s Annex 28); Letter from the Permanent Representative of the Islamic Republic of Iran to
the United Nations addressed to the Secretary-General, 31 January 2022 (Iran’s Annex 47); Note Verbale from
the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Department of Foreign Affairs, Trade, and
Development Canada, 15 March 2022 (Iran’s Annex 48); Note Verbale from the Ministry of Foreign Affairs of
the Islamic Republic of Iran to the Department of Foreign Affairs, Trade, and Development of Canada, 21
September 2022 (Iran’s Annex 29); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic
of Iran to the Embassy of Ukraine, 21 September 2022 (Iran’s Annex 30); Note Verbale from the Ministry of
Foreign Affairs of the Islamic Republic of Iran to the United Kingdom of Great Britain and Northern Ireland, 21
September 2022 (Iran’s Annex 31); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic
of Iran to the Embassy of Sweden in Tehran, 22 September 2022 (Iran’s Annex 32); Note Verbale from the
Ministry of Foreign Affairs of the Islamic Republic to the Ukrainian Embassy in Tehran, 29 January 2023
(Iran’s Annex 33); Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the
Embassy of Sweden, 29 January 2023 (Iran’s Annex 34); Note Verbale from the Ministry of Foreign Affairs of
the Islamic Republic of Iran to the Foreign, Commonwealth and Development Office of the United Kingdom of
Great Britain and Northern Ireland, 29 January 2023 (Iran’s Annex 35); Note Verbale from the Ministry of
Foreign Affairs of the Islamic Republic of Iran to the Department of Foreign Affairs, Trade and Development of
Canada, 30 January 2022 (Iran’s Annex 36); Note Verbale from the Ministry of Foreign Affairs of the Islamic
Republic of Iran to the Embassy of Sweden in Tehran, 30 January 2023 (Iran’s Annex 37).

14














































































40



IIIL.

8s.

86.

87.

88.

89.

90.

THE STANDING OF THE UK

The Applicants’ Memorial — in particular Chapters III and IV (Merits and Request for
relief, respectively) — adopts exclusively an inter-State perspective to the question of

the alleged violation of Article 3bis of the Chicago Convention.'*

The question of the legal interest of each Applicant before the ICAO Council under
Article 84 of the Chicago Convention (CC) must be considered, keeping in mind that
the existence of a dispute and the existence of a legal interest are two distinct

questions.'

The ICJ has held that its function:

“Is to state the law, but it may pronounce judgment only in connection with
concrete cases where there exists at the time of the adjudication an actual
controversy involving a conflict of legal interests between the parties. The
Court's judgment must have some practical consequence in the sense that it
can affect existing legal rights or obligations of the parties, thus removing
uncertainty from their legal relations.”"*

Iran considers that the same applies to the ICAO Council as a quasi-judicial organ.

It is undisputed that Ukraine was the national (flag) State of the aircraft and that there
were 176 victims. Based on the information available to Iran, amongst the victims
there were 11 Ukrainian nationals (including 9 members of the crew), 4 Swedish
nationals and 5 Canadian nationals.'” According to the Applicants’ Memorial, the
aircraft was carrying nine Ukrainian members of the crew as well as an unspecified
number of “nationals or residents” of Ukraine, Canada, Sweden and the United

Kingdom."*

The standing of the UK has never been established, and even less accepted by Iran.

24 Applicants’ Memorial. The memorial mirrors on all main legal points — with the exception of self-defence —
the Memorial submitted by Iran in Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United States of
America): Iran in Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United States), Memorial of Iran,
24 July 1990, pp 239-246.

125 See eg ] Crawford, Brownlie’s Principles of International Law, 9" ed. (Oxford, 2019), p. 671.

%8 Case concerning the Northern Cameroons (Cameroon v. United Kingdom), Preliminary Objections,
Judgment of 2 December 1963, .C.J. Reports 1963, p. 15, pp. 33-34.

27 Iran, Preliminary Report, 9 January 2020.

128 Applicants’ Memorial, p. 4.
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91.  As for all public international law litigation,'® the UK must show that it has a legally
protected interest, i.e. that its own subjective rights have been infringed (or that
obligations erga omnes [partes] have been breached, an aspect not relevant in the
present case).”*" Since the aircraft was neither registered under the flag of the UK nor
chartered according to UK law, the only relevant connection could only be the

presence of UK nationals onboard the aircraft having sustained some harm.

92. The UK, however, has not proved that there were UK nationals onboard the relevant
aircraft. Iran has repeatedly emphasised this fact in its diplomatic correspondence
with the UK. Thus, in a note sent from the Iranian Foreign Ministry to the UK
embassy in Tehran, it is stated that: “The Islamic Republic of Iran’s laws and
regulations stipulate that there was no British casualty on this fligh”." This was

repeated in a further note to the same embassy.'

93.  Without prejudice to its position, and as a gesture of goodwill, the UK was invited to
participate in the AAIB’s investigation pursuant to Annex 13 to the Convention and
Iran also provisionally accepted that it would enter into bilateral negotiations with
each of the States seeking to present claims, including the UK. The main fact is and
remains that Iran has made clear its position that no UK nationals were harmed on the

relevant flight of the Ukrainian aircraft.

94.  The burden of proof lies on the State claiming the existence of a fact (probatio
incumbit actori).”™ Since the UK seems to rely on the presence of some of its

nationals onboard the aircraft to justify the claims it presents, the UK also bears the

'2% See K, Mbaye, « L’intérét pour agir devant la Cour internationale de Justice », RCADI, vol. 209, 1988, pp.
223ff.

'30 The ICJ has considered the issue of locus standi in several cases, e.g. the South-West Africa Cases (Ethiopia
v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment of 21 December 1962, ICJ Reports
1962, p. 319 at pp. 342-343 and 1966, p. 17ff; Barcelona Traction, Light and Power Company, Limited,
Judgment, ICJ Reports 1970, p. 3 at 30ff; Questions relating to the Obligation to Prosecute or Extradite
(Belgium v. Senegal), Judgment, ICJ Reports 2012, p. 442 at pp. 448-450; Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (The Gambia v. Myanmar), Preliminary Objections,
Judgment, ICJ Reports 2022, p. 477 at paras 93ff.

31 Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Embassy of the
United Kingdom of Great Britain and Northern Ireland, 1 February 2023 (Iran’s Annex 4).

132 Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Embassy of the
United Kingdom of Great Britain and Northern Ireland, 6 February 2023 (Iran’s Annex 5).

3% See e.g. Application of the International Convention for the Suppression of the Financing of Terrorism and
of the International Convention on the Elimination of all forms of Racial Discrimination (Ukraine v. Russia),
ICJ, Judgment of 31 January 2024, para 168.
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burden of proving the presence of these persons in the flight and their British

nationality. It has not discharged this duty.

95.  Absent such proof, the UK lacks standing to bring its claims to the ICAO Council
(and to participate in these proceedings) and its claims should therefore be declared

inadmissible.

96.  Iran reserves its right to further develop its argument on lack of legal standing should

the UK seek to advance the required proof.

SUBMISSIONS

97.  For the reasons referred to above, Iran respectfully requests that the Council:

(a) exercise its discretion under Article 14(1) of the Rules to invite the Parties
to engage in negotiations with a view to resolving the present
disagreement;

(b) adjudge that each of the Applicants have failed to satisfy the negotiation
requirement in Article 84 of the Convention and declare that the Council
therefore lacks jurisdiction over the claims in their entirety; and

(c) declare that the UK’s claims are inadmissible on the basis that it lacks

standing.

/
Arash Khodaei

Agent for Islamic Republic of Iran
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THE SECRETARY GENERAL
Ref.: LE 6/10.CONF 16 September 2024
To: Agent for Canada
Agent for the Kingdom of Sweden
Agent for Ukraine

Agent for the United Kingdom of Great Britain and Northern Ireland
(Jointly “Applicants™)

cc: President of the Council

Agent for the Islamic Republic of Iran
(“Respondent™)

From: Secretary General

I refer to the matter Settlement of Differences: Canada, the Kingdom of Sweden, Ukraine
and the United Kingdom of Great Britain and Northern Ireland and the Islamic Republic of Iran (2024),
which is currently pending before the Council of the International Civil Aviation Organization (ICAO).

This is to inform you that the Organization is in receipt on 29 August 2024 of a letter of
the same date, reference 110/1913, from the Representative of the Islamic Republic of Iran to ICAO,
transmitting to the Organization, on behalf of the Respondent, a Rejoinder to the Reply to the Statement of
preliminary objection filed by the Applicants in the above-mentioned matter.

Enclosed herewith is a copy of the above-referenced letter together with the Respondent’s

Rejoinder.
Yours sincerely,
Joaw Wo Sah
Juan Carlos Salazar
Enclosure
999 Robert-Bourassa Boulevard Tel.: 514-954-8041 Email: icachg@icao.int
Montréal, Quebec Fax: 514-954-6077 www.icao.int

Canada H3C 5H7
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Islamic Republic of Iran

The Permanent Mission of the Islamic Republic of Iran
to the International Civil Aviation Organization

Mr. Salvatore Sciacchitano

President of the Council Ref: 110/1913
International Civil Aviation Organization Date:29/Aug/2024
999 Boulevard Robert-Bourassa

Montreal QC

Dear Mr. President,

With reference to the Secretary General’s letter (Ref.: LE 6/10 CONF) dated 1 August 2024 in
the mater Settlement of Differences: Canada, the Kingdom of Sweden, Ukraine, and the United
Kingdom of Great Britain and Northern Ireland and the Islamic Republic of Iran (2024), by
which Islamic Republic of Iran was informed of the filing of the Applicants’ reply to its
statement of preliminary objection together with the Council’s Decision taken at the fifth
meeting of 232nd Session dated 14 Jun 2024 upon which the Council agreed to grant a Four-
Week time-Limit to Iran to submit its Rejoinder and in accordance with Article 7(1) of the
Rules for Settlement of Differences (Doc 7782/2) I have the honour to file Iran’s Rejoinder in
the above-mentioned matter singed by the Agent for the Islamic Republic of Iran.

Sincerely yours, w

. i ™
Farhad Parvaresh /@VV“A

Representative of the Islamic Republic of Iran to ICAO

CC: Mr. Juan Carlos Salazar
Secretary General of ICAO

14.25-999, boulevard Robert-Bourassa Tel :( 514) 954 -5894 Fax :( 514) 954-6224
Montréal, Québec, Canada H3C 5J9 Tel :( 514) 954 -5895 E-mail : Iran@icao-delegations.org



IN THE NAME OF GOD

UKRAINE INTERNATIONAL AIRLINES FLIGHT PS752
(CANADA, THE KINGDOM OF SWEDEN, UKRAINE AND THE UNITED KINGDOM OF

GREAT BRITAIN AND NORTHERN IRELAND v. THE ISLAMIC REPUBLIC OF
IRAN)

REJOINDER ON PRELIMINARY OBJECTIONS OF THE ISLAMIC REPUBLIC OF
IRAN

In the matter relating to the interpretation and application of the Convention on International

Civil Aviation pursuant to Article 84

28 August 2024



l. INTRODUCTION

1. This Rejoinder on Preliminary Objections is submitted by the Islamic Republic of Iran
(“lran”) in accordance with the time limit set by the Council to respond to the Reply
of Canada, the Kingdom of Sweden, Ukraine and the United Kingdom of Great Britain
and Northern Ireland (collectively the “Applicants”) to Iran’s Preliminary Objections,
filed on 26 July 2024 (the “Reply”).

2. In its Preliminary Objections, Iran explained that the Applicants have failed to satisfy
the requirement for negotiations under Article 84 of the Convention because (a) the
Applicants never genuinely attempted to engage in meaningful discussions with Iran,
with a view to resolving the present disagreement relating to the interpretation and
application of Article 3bis, and (b) in any event, any negotiations has not been pursued
in good faith, let alone reached the point of futility or deadlock, as was evident for
example from the evolution of Iran’s position in accepting that it would engage in

collective negotiations with the Applicants.

3. Contrary to the Applicants’ contention, they made no genuine attempt to negotiate on
the critical question of whether Iran was in breach of Article 3bis of the Chicago
Convention. Rather, as Iran has explained, the question of breach was assumed by the
Applicants and presented by them as a precondition for entering into negotiations with

Iran.

4. In its Preliminary Objections, Iran also explained that the United Kingdom (“UK”)
“must show that it has a legally protected interest, i.e. that its own subjective rights
have been infringed (or that obligations erga omnes [partes] have been breached, an
aspect not relevant in the present case)”.! The Applicants appear to accept this.? Iran
explained that, based on the information available to Iran, the standing of the UK has
not been established.® In their Reply, the Applicants advance two arguments, neither of
which materially assists so far as concerns the information available to Iran (and to the

Council):

! ran’s Preliminary Objections, para. 91.
2 Applicants’ Reply, paras. 41-42.
3 See Iran’ Preliminary Objections, paras. 85-96.



a. First, the Applicants refer to four UK passport numbers (without even exhibiting
copies of the passports referred to or other documents evidencing the alleged
nationality of the four passengers).* This is plainly insufficient to address Iran’s
position, which is that the UK bears the burden of proving nationality, and the

effectiveness of such nationality, within the meaning of international law.

b. Second, the Applicants seek to rely on Iran’s previous willingness to treat the
UK as having a special interest for the specific purpose of Article 13 of the
Convention.® This, however, could not be in any way determinative. That
decision was made in the very different context of an investigation in connection
with which Iran was demonstrating its openness. At that stage, Iran was neither
engaged in an adversarial legal proceeding nor purporting to apply the legal test
for nationality which must be met in the present context, as indeed the parties
appear to agree. Notably the Applicants have not even attempted to show that
the requirements in international law for some sort of issue estoppel have been

met.

5. In these circumstances, Iran maintains its position and reiterates its request to Council
to declare the UK’s claims inadmissible on the basis that it lacks standing. Iran also
reserves its right to develop its argument on legal standing should the UK seek to
advance the required proof.

6. Further, in their Memorial, the Applicants stated in general terms that “many” of the
passengers were their nationals or residents.® In its Preliminary Objections, Iran stated
its understanding that the victims included 5 Canadian nationals and 4 Swedish
nationals.” The Applicants now dispute this, stating that there were 55 nationals and 30
residents of Canada and 7 nationals and residents of Sweden on board.® The Applicants
however have put forward no passports or other documents evidencing the claimed

nationality or its effectiveness under international law. In these circumstances, Iran does

4 See Applicants’ Reply, para. 46 and footnote 54.
5 Cf Applicants’ Reply, paras. 47-50.

® Applicants’ Memorial, para. ii.

" Tran’s Preliminary Objections, para. 89.

8 Applicants’ Reply, para. ix, footnote 5.



not accept the Applicants’ allegation with respect to the number of nationals of Canada
and Sweden or the effectiveness of their claimed nationality and reserves its right to

respond after those States advance the required proof.

Iran now responds further on the point that the Applicants have failed to satisfy the

requirement for negotiations under Article 84 of the Convention.

THE APPLICANTS HAVE FAILED TO SATISFY THE REQUIREMENT FOR
NEGOTIATIONS

Events between January 2020 and December 2021

The Applicants assert that: “Based on the record, even on Iran’s own case, the
Applicants raised the subject-matter of the disagreement as early as July 2020 during
their videoconference meeting, then again in their Notice of Claim in June 2021”.° This

is wrong on both counts.

First, as to the events of July 2020, Iran noted in its Preliminary Objections the
Applicants’ consistent position (most recently, expressly repeated in their Memorial)
that the earlier bilateral negotiations between Iran and Ukraine which took place
January 2020 and June 2021 are irrelevant.'® In direct contradiction, the Applicants now
seek to rely on Iran’s (alleged) comments during the bilateral negotiations with Ukraine
in January 2020, (incorrectly) asserting that “the Applicants and Iran engaged in
discussions on the matter of Iran’s responsibility for the downing of Flight PS752 from
the early stages of the negotiations and that the applicability of Article 3bis was

raised”.! This is not only inconsistent; it is also disproved by the record:

% Applicants’ Reply, para. 16.

10 See Applicants’ Memorial, para. 115; Note Verbale from the Ministry of Foreign Affairs of Ukraine to the
Ministry of Foreign Affairs of the Islamic Republic of Iran, 27 September 2020 (Applicants’ Memorial 47, Note
10); and Applicants’ Memorial Annex 47, Note 25 stating that the bilateral negotiations were “not pertinent to,
and have no bearing on” and “do not overlap with” the disagreement regarding the interpretation and application
of article 3bis of the Chicago Convention because “Ukraine was not acting on behalf of the Group during these
meetings, as explained by the Ukrainian representatives at the time”.

1 Applicants’ Reply, para. 13.



a. As Iran explained in its Preliminary Objections, and recorded in Ukraine’s own
Note Verbale dated 24 September 2020, Iran’s statements were made

specifically in the context of good faith bilateral negotiations with Ukraine.!2

b. Inthe same Note Verbale, Ukraine itself distinguished between this agenda item
and the separate agenda item of the videoconference conducted with
representatives of the so-called “Coordination Group” with the separate
“purpose to discuss principles and modalities of conducting negotiations

regarding reparations”.*?

c. There is also nothing in Ukraine’s Note Verbale dated 24 September 2020 to
support the Applicants’ new contention that “during this meeting the Applicants
raised Iran’s legal responsibility”, as opposed to issues of compensation

specifically.!4

10.  Second, in its Preliminary Objections, Iran also explained that in their so-called “notice
of claim” dated 2 June 2021, the Applicants did not mention Article 3bis (or refer to the
existence of a “dispute” or a “disagreement” between the Applicants and Iran as to the
interpretation or application of the Chicago Convention).r® Nor did the Applicants
propose negotiations in relation to whether Iran had committed a breach of its
international obligations, including its (unparticularised) obligations under the Chicago
Convention, or in relation to the present (or, indeed, any other) disagreement

concerning the interpretation or application of the Convention.*®

11.  While not disputing this, the Applicants now contend that it is sufficient that in their
so-called “notice of claim” dated 2 June 2021 they referred in wholly general terms to

12 Tran’s Preliminary Objections, paras. 30(a) and 73.

13 Note Verbale from the Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Islamic
Republic of Iran, 24 September 2020 (Applicants’ Memorial Annex 47, Note 10). See further Iran’s Preliminary
Obijections, para. 50(a). For completeness, Iran notes that the Applicants’ Reply, at paragraph 10, states: “On 22
June, the Foreign Minister of Iran and the Foreign Minister of Canada spoke, and Iran agreed to enter into
negotiations on reparations”. For the avoidance of doubt, the nature and limit of the agreement referred to and
reached at that time was that Iran would enter into negotiations with the members of the so-called “Coordination
Group” in relation to reparations specifically.

14 Cf Applicants’ Reply, para. 13.

15 Tran’s Preliminary Objections, paras. 30b and 53-54.

16 Iran’s Preliminary Objections, para. 55.



12.

B.

13.

responsibility under the Chicago Convention and called for reparations.” Contrary to
the Applicants’ contention, they made no proposal to engage in negotiations with
respect to the subject-matter of the present disagreement concerning the interpretation
and application of a single specific provision of the Convention that was neither
mentioned nor referred to by subject-matter in the “notice of claim”. The Applicants do
not engage with Iran’s explanation that their proposal was limited to the distinct
question of the obligation to make reparation — i.e., a question of state responsibility
under customary international law that presupposes (indeed, prejudges) the existence

of breach.t®

The Applicants are also wrong to characterise Iran’s Note Verbale dated 17 November
2021 as containing a “rejection of further negotiations”.*® The Reply quotes selectively
from this document, omitting the following words, which Iran highlighted in its

Preliminary Objections:?

“Nonetheless, the Islamic Republic of Iran is always prepared to continue
bilateral interactions through the respective embassies or through meetings or
interactions between the authorities of both countries.”

Events from December 2021

In its Preliminary Objections, Iran explained that:

a. As the documents record, the Applicants were unwilling to renounce a series of
rigid pre-conditions for negotiations — including a requirement that Iran
acknowledge or accept that the accident constituted an internationally wrongful

act by Iran by virtue of breach of, inter alia, the Chicago Convention.?

17 Applicants’ Reply, para. 14.

18 See Iran’s Preliminary Objections, para. 55f.

19 Applicants’ Reply, para. 21.

2 See Iran’s Preliminary Objections, para. 58 referring to Note Verbale from the Ministry of Foreign Affairs of
the Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 17 November 2021 (Iran’s Memorial
Annex 20).

21 See Tran’s Preliminary Objections, para. 36.



b. In circumstances where no liability under the Chicago Convention (or other
rules of international law) was accepted by Iran, it could not be appropriate to
condition entering into negotiations on treating liability as a fait accompli, as
opposed to the subject of negotiations in which Iran could put forward its

entirely good faith position that it had not breached these treaties.??

14. It is common ground that “the subject matter of the negotiations must relate to the
subject matter of the dispute which, in turn, must concern the substantive obligations
contained in the treaty in question”.? In the present context, the subject matter of the
negotiations must relate to the subject matter of the present disagreement concerning
the interpretation and application of Article 3bis. A proposal for negotiations
conditional upon treating the existence of a breach of Article 3bis as a fait accompli is

not a proposal to negotiate the subject matter of the present disagreement.

15.  Consistent with this, in their Reply, the Applicants appear to agree that the imposition
of such rigid preconditions would not have satisfied the requirement of a genuine
attempt to negotiate the present disagreement. Indeed, with specific reference to
Ukraine’s Note Verbale dated 12 November 2021, the Applicants argue that their
proposal for negotiations was “reasonable and flexible” because it was not subject to
rigid preconditions but rather “proposed to discuss the applicability of international

law in general terms”.2*

16.  The Applicants dispute as “not credible” Iran’s characterisation of their position as
imposing such “rigid preconditions” for negotiations.”® They now seek to
recharacterize their position as merely that “it was necessary for Iran’s legal
responsibility to be on the agenda” as a question for negotiation.2® The Applicants are,
however, forced to accept that their proposed agenda for negotiations in July 2023 (like
their earlier proposals) included, not discussion of the parties’ good faith positions but,

rather, “an acknowledgement of Iran’s breaches of its obligations under the applicable

22 See Tran’s Preliminary Objections, para. 32.
2 Applicants’ Reply, para. 6(b).

2 Applicants’ Reply, paras. 18-19.

% Applicants’ Reply, para. 33.

% Applicants’ Reply, para. 31.



17.

18.

19.

treaties including the Chicago Convention”.?” Moreover, the Applicants do not (and

cannot) even repeat their earlier assertion that this approach is “reasonable”.?

The Applicants also rely on their apparent indication, in September 2023, of willingness
to enter into a discussion of Iran’s alleged breaches of its obligations under treaties,
including the Chicago Convention.?® As explained in Iran’s Preliminary Objections,
however, the Applicants did not in fact make a genuine attempt to enter into good faith
discussions in relation to this matter. To the contrary, they continued to insist that the
agenda for negotiations must include an acknowledgement by Iran that it has breached
international obligations. Although the Applicants recognise Iran’s position that their

proposed agenda was “biased”, they do not engage with this key point.3

The Applicants assert that they had “every right to make such a basic and obvious
request that is central to the disagreement between the parties” because Iran
“undeniably used weapons against a civil aircraft in flight”.3! This is, however, once
again, merely to present the contested question of the interpretation and application of
Article 3bis as a foregone conclusion in the Applicants’ favour. In a continuation of the
same approach, the Applicants now assert that “the parties are in agreement that Iran’s
IRGC used weapons against Flight PS752, a civil aircraft in flight”.3? It is plainly
wrong to suggest that there is agreement that Iran used weapons against a civil aircraft
in flight within the meaning of Article 3bis of the Chicago Convention. Iran had
previously expressly “rejected” the Applicants’ position that it has “accepted the

wrongfulness of the firing of the missile towards the plane”.%

Following the meeting held on 2-3 October 2023, the Applicants unilaterally terminated
the collective negotiations on the ground that “Iran refused to acknowledge that the

treaties invoked by the four Countries apply in the circumstances” and stated that it

27 Applicants’ Reply, para. 32 referring to Note Verbale from the Applicants to the Ministry of Foreign Affairs of
the Islamic Republic of Iran dated 14 July 2023, No. 72/22-620-82336 (Applicants’ Memorial Annex 47, Note
63). See also Preliminary Objections, paras. 74-75.

28 Cf Applicants’ Reply, para. 19.

2 Applicants’ Reply, para. 35.

30 Applicants’ Reply, para. 34.

31 Applicants’ Reply, Introduction, para. iv.

32 Applicants’ Reply, Introduction, para. ix.

33 See Preliminary Objections, para. 82 referring to Note Verbale from the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 13 December 2023 (Iran’s Annex 3).



would “never accept international legal responsibility for the downing”.* Iran’s true
position, as stated in its Note Verbale dated 13 December 2023, was that it was willing
to enter into good faith negotiations in relation to the question of its alleged legal
responsibility (including as regards the present disagreement) but it would not accept
an agenda which treated as already conceded that the treaties invoked applied and/or

that the incident was unlawful .2

20. Rather than engaging with this basic point, the Applicants instead repeatedly argue that
Iran did not propose a new agenda for negotiations related to the subject matter of the
present dispute.®® This is, however, no answer. Iran had repeatedly made plain its
position that the agenda for negotiations should be set without any bias.3” The
Applicants could have put forward a non-biased agenda, including by inviting
discussion of Iran’s good faith position as to Article 3bis, but they chose not to do so

and therefore did not make a genuine attempt to enter into good faith negotiations.

21. In light of the above, the Applicants evidently feel compelled to resort to misstatements

of Iran’s objections, responding to arguments which Iran has not advanced.

a. It is not Iran’s position that the obligation to negotiate “imposes an obligation
on the Applicants to accept Iran’s position and its own determinations

regarding the downing” 8

b. Nor is it Iran’s position that “the Applicants should not have insisted on

including [the question of] /ran’s [alleged] responsibility under the Chicago

Convention on the agenda” for good faith negotiations.®

34 Note Verbale from the Ministry of Foreign Affairs of Ukraine, on behalf of the Department of Foreign Affairs,
Trade and Development of Canada, the Ministry for Foreign Affairs of the Kingdom of Sweden, and the Foreign,
Commonwealth and Development Office of the United Kingdom of Great Britain and Northern Ireland to the
Ministry of Foreign Affairs of the Islamic Republic of Iran, 9 November 2023 (Applicants’ Memorial Annex 47,
Note 69).

% See Preliminary Objections, para. 36 referring to Note Verbale from the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 13 December 2023 (Iran’s Annex 3).

% See Reply, paras. 22 and 27.

37 See eg Preliminary Objections, paras. 76 and 79 Note Verbale from the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the Ministry of Foreign Affairs of Ukraine, 13 August 2023 (Iran’s Annex 45); Note
Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign Affairs of
Ukraine, 13 December 2023 (Iran’s Annex 3).

3 Applicants’ Reply, para. 38.

% Applicants’ Reply, Introduction, para. iv.



22.  The Applicants also resort to purely prejudicial assertions that Iran was seeking to avoid
accountability with respect to the present disagreement and to “endlessly prolong”

negotiations.*® This is false.

a. On 11 January 2020, Iran publicly announced that its air defence forces had
fired missiles at Flight PS752 due to human error, resulting in the tragic
incident.*! If (as Iran considers to be the case) Article 3bis is inapplicable, no

question of “accountability” with respect to the present disagreement arises.

b. As Iran explained in its Preliminary Objections, Iran’s good faith position with
respect to negotiations evolved such that from January 2023 it was willing to
meet with all of the Applicants present. In its Note Verbale dated 13 December
2023, Iran also reiterated that: “in furtherance to the good faith position of the
Islamic Republic of Iran, if the opposing sides are willing to conduct meaningful
and constructive negotiations, without any political aims, [the] Islamic

Republic of Iran welcomes such intention.”*?

C. The way forward in light of the absence of a cooperative approach to date

23. In its Preliminary Objections, Iran stated that there is a reasonable probability that, if
the Applicants genuinely attempted to engage in meaningful discussions with Iran with
a view to resolving the disagreement, this could lead to a settlement and, in order to
facilitate genuine negotiations, respectfully requested that the Council exercise its
discretion under Article 14(1) of the Rules to invite the Parties to engage in negotiations
with a view to resolving the present disagreement.*® The Applicants state that Iran’s
request for the Council to exercise its discretion under Article 14(1) of the Rules to

invite the parties to negotiate “iS not a matter to be considered as part of these

40 Applicants’ Reply, para. 38.

41 See Preliminary Objections, para. 4. Although the Applicants dispute that this is “common ground”, it does not
appear to be seriously disputed: see Applicants’ Reply, Introduction, para. ix.

42 See Note Verbale from the Ministry of Foreign Affairs of the Islamic Republic of Iran to the Ministry of Foreign
Affairs of Ukraine, 13 December 2023 (Iran’s Annex 3).

43 See Iran’s Preliminary Objections, paras. 40-42.
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Preliminary Objection proceedings”.** Notably, however, they do not appear to

disagree that such an invitation by the Council would represent an appropriate way

forward.
SUBMISSIONS
24, Iran recalls and repeats the Submissions at paragraph 97 of its Preliminary Objections.

A~

7/

= Arash Khodaei

Agent for Islamic Republic of Iran

4 Applicants’ Reply, Introduction, para. vii.
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APPENDIX A

DECISION OF THE COUNCIL
OF THE INTERNATIONAL CIVIL AVIATION ORGANIZATION
ON THE PRELIMINARY OBJECTION IN THE MATTER: CANADA, THE KINGDOM OF
SWEDEN, UKRAINE AND THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN
IRELAND AND THE ISLAMIC REPUBLIC OF IRAN (2024)

THE COUNCIL,

ACTING under Article 84 of the Convention on International Civil Aviation (the Chicago
Convention) and the Rules for the Settlement of Differences (Doc 7782/2) (the Rules);

COMPOSED of the following Representatives entitled to vote: Mr. G.E. Bompadre (Argentina),
Mr. C. Schleifer (Austria), Mr. C.A. Arispe Rosas (Bolivia), Mr. M. Arslanian Neto (Brazil), Ms. P. Uribe
Raibaudi (Chile), Mr. X. Lyu (China), Mr. N.M.E. Mekky (Alt.) (Egypt), Ms. K.S. Martinez Paredes
(El Salvador), Mr. E. Esono Anguesomo (Equatorial Guinea), Mrs. H.M. Deressa (Ethiopia), Ms. F.
Cormon-Veyssiére (France), Mr. H.G. Decker (Germany), Ms. A. Adjei-Nmashie (Ghana), Ms. V.A.
Adalsteinsdéttir (Iceland), Mr. A. Rastogi (India), Mr. S. Martes (Italy), Ms. M. Coore Lobban (Jamaica),
Mr. T. Onuma (Japan), Ms. F. Chin Lee Sa (Malaysia), Mr. D. Méndez Mayora (Mexico), Mr. M.S. B.
Tukur (Nigeria), Mr. E. Al-Malki (Qatar), Mr. J.W. Lee (Republic of Korea), Ms. M.C.L. Tonitid (Romania),
Mr. M.S.S. Habib (Saudi Arabia), Ms. E. Poh (Singapore), Mr. L. Ggeke (South Africa), Mr. A.L. Arias
(Spain), Mr. O.M. Al Raeesi (Alt.) (United Arab Emirates), Mr. A. Clare (Alt.) (United States), Mr. J.
Villaverde (Venezuela (Bolivarian Republic of)) and Mr. M. Waniwa (Zimbabwe).

THE PARTIES being the Applicants: Canada, represented by Mr. Louis-Martin Aumais,
Authorized Agent, assisted by Rebecca Netley, Kimberley Byers, Curtis Schmeichel, Leah Matthews,
Janelle Deniset, Emilie De Haas, Katherine Speijer, Sohrab Farid, Rifah Khan, Sahar Mackawi, Andrew
Regnerus, Tara Preston, John Velho and Adriana Gouvea; the Kingdom of Sweden, represented by
Mr. Niklas Kebbon, Authorized Agent, assisted by Ola Engdahl, Fredrik Bergius, Martin Sjogren, Linda
Helgeby, Mario Saric and Sara Bengston Urwitz; Ukraine, represented by Ms. Oksana Zolotaryova,
Authorized Agent, assisted by Yuliya Kovaliv, Dmytro Kutsenko, Tetyana Girenko, Andrii Pasichnyk and
Anastasiia Mochulska; and the United Kingdom of Great Britain and Northern Ireland, represented by
Ms. Sally Langrish, Authorized Agent, assisted by Paul Berman, Chris Durham, Ella Cohen-Haddon,
Joshua Crew, Natalie Marsden, Antony Henderson and Felicia Tidmarsh Cortes, on one hand; and the
Respondent: the Islamic Republic of Iran, represented by Mr. Arash Khodaei, Authorized Agent, assisted
by Mojtaba Asgharian, Masoud Ahsannejad Miandoab, Abbas Bagherpour Ardekani, Yousef Nouri Kia,
Ahmad Reza Tohidi, Mohammad Saleh Attar, Sam Wordsworth, Sean Aughey and Robert Kolb, on the
other hand,;

CONSIDERING that the Council’s jurisdiction is founded upon Article 84 of the Chicago
Convention, which provides as follows: “[i]f any disagreement between two or more contracting States
relating to the interpretation or application of the Chicago Convention and its Annexes cannot be settled by
negotiation, it shall, on the application of any State concerned in the disagreement, be decided by the
Council....”;

CONSIDERING that an Application and Memorial by the Applicants under Article 84 of the
Chicago Convention was filed on 8 January 2024; that a Statement of preliminary objection was filed by
the Respondent on 4 June 2024; that a joint Reply to the Statement of preliminary objection was filed by
the Applicants on 26 July 2024; and that a Rejoinder was filed by the Respondent on 29 August 2024;



CONSIDERING that in its Statement of preliminary objection filed on 4 June 2024 and in its
Rejoinder filed on 29 August 2024, the Respondent requested the Council to:

1. Adjudge that each of the Applicants have failed to satisfy the negotiation requirement in Article
84 of the Chicago Convention and declare that the Council therefore lacks jurisdiction over the
Applicants’ claims in their entirety;

2. Exercise its discretion under Article 14(1) of the Rules to invite the Parties to engage in
negotiations with a view to resolving the present disagreement since there is a reasonable
probability that if the Applicants genuinely attempted to engage in meaningful discussions with
the Respondent with a view to resolving the disagreement, this could lead to a settlement;

3. Declare that the United Kingdom’s claims are inadmissible on the basis that it lacks standing
to bring its claims to the ICAO Council and to participate in the proceedings since the United
Kingdom has not shown that its own subjective rights have been infringed or that obligations
erga omnes partes have been breached; further, that the United Kingdom has not shown that
the aircraft involved in the accident was either registered under its flag or chartered according
to its law, or that its nationals were onboard the aircraft.

CONSIDERING that, in their joint Reply to the preliminary objection filed on on 26 July 2024, the
Applicants provided arguments in response to each of the three arguments above presented by the
Respondent and requested the Council to “dismiss the Islamic Republic of Iran’s preliminary objection, and
exercise its jurisdiction under Article 84 of the Chicago Convention to decide the disagreement set out in
the Applicants’ Application and Memorial filed 8 January 2024”;

HAVING HEARD the Parties in the above matter on the preliminary objection and having held its
deliberations at the Fifth Meeting of its 234th Session on 17 March 2025;

CONSIDERING that the question before the Council was whether to accept the preliminary
objection of the Respondent;

BEARING IN MIND Article 52 of the Chicago Convention which provides that decisions by the
Council shall require approval by a majority of its Members and the consistent practice of the Council in
applying this provision in previous cases arising under Article 84 of the Chicago Convention;

DECIDES as follows:

1. That the preliminary objection of the Respondent is not accepted in its entirety for the
following reasons:

a) The negotiation condition established by Article 84 of the Chicago Convention has been met
in this case because negotiations regarding the subject-matter of the disagreement did take
place and yet the positions of the parties were and continue to be irreconcilable; further, despite
the numerous exchanges and genuine attempts made to settle this dispute by negotiation, there
was no reasonable prospect of these attempts succeeding.

b) The Respondent’s request concerning Article 14(1) of the Rules does not constitute a
preliminary objection and has no bearing on whether the Council has jurisdiction to decide the
disagreement between the parties.



¢) The claims of the United Kingdom are admissible because, as a Contracting State to the
Chicago Convention, the United Kingdom is a State concerned in a disagreement relating to
the interpretation or application of the Convention in connection with the accident involving
Flight PS752; therefore, the United Kingdom clearly has standing to present the disagreement
to the Council for decision pursuant to Article 84 of the Chicago Convention; further, that the
question of whether the subjective rights of the United Kingdom have been infringed or that
obligations erga omnes partes have been breached can only be addressed at the merits stage.

The above Decision No. 1, on the question whether to accept the preliminary objection of the Respondent,
was taken by a secret ballot with four (4) Members voting in favour, twenty-one (21) Members voting
against, and eighth (8) Members abstaining.

2. The time-balance of three (3) days remaining for the Respondent to file its Counter-memorial shall
be extended by three (3) weeks and shall begin to run from the date of receipt by the Respondent of
notification of this Decision of the Council.

3. Any appeal from this Decision pursuant to Article 84 of the Chicago Convention shall be notified
to the Council within sixty (60) days from the date of receipt of notification of this Decision of the Council.

Rendered on 17 March 2025 in Montréal.



