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' I I.C,J. Communique NO. 56/17 
(Unofficial) 

The fol lawing jrsformation from t he  Regis t ry  of  t h e  International 
Court of  Justice is c o m m i c a t e d  t o  t h e  Press: 

Today, October 23rd, 1956, t he  In te rna t iona l  ' ~ o u r t  of Jus t ice  
delivered its Advisory Opinion Ln t h e  m a t t e r  of t h e  Judgments o f  t h e  
AdminXstrstive Tribunal of t h e  I n t e r n a t i o n a l  Labour Organisation (I.L,o.) 
upon com,nlsink.pl mds agalnst t h e  Unj_ted Nations Educational, Scienkific 
and Cultural Organization (Un%sco), 

By a Resalution adopted on November 25th,  1955, t he  becu t ive  Board 
of Unesco decided t o  submit t h e  fol lowing l ega l  q u e s t i o n s  t o  the 
Internat ional  Court of J u s t i c e  f o r  an Advisory Opinion: 

TqI, - Wa.s t h e  Administrztive Tribunal ,cornpet ent, under 
A ~ t i c l e  II of i t s  StatuLe, t o  hear t h e  cornplaints jntroduced 
s m s t  Unesco on 5 Febr,uary 1955 by Messr 5.  Duberg and Lef  f 
and Mrs, Wilcox, and on 28 June 1955 by i@s, Bernstein? 

II. - In t h e  case of  an  affirmative answer t o  question 1: 

(a) Idas t h e  Administrative Tribunal competent ho  detemine 
whether t h e  power of t h e  Director-General not  t o  r m e w  
f ixed-terni appojntments has been exercised f o r  t h e  good 

, of t h e  se rv ice  and in t h e  in t e res t  o f  t h e  Organization? 

(b)  Was the kdministrat ive Trfbunal cornpet ent to pronounce 
on t h e  a t t i t u d e  which t h e  Director-General, under the  
terms of t h e  Cons t i t u t ion  of Unesco, ought to maintah 
i n  h i s  r e l a t i o n s  y i t h  a Member State ,  par t icuiar ly  as  
regards t h e  execution of t h e  palicy of the  Governunent 
au thor i t i es  o f  tha t  Member State? 

111. - 31 any case, what L s  the val id i ty  of t h e  decis ions  gfven 
by t he  Administrative Tribunal in i t s  Judgments Nos, 17, 18, 
19  and 21?j1 

Upon t h e  receipt of  a Request for  an Opinion t h e  Court gave t h o s e  

e S t a t e s  Members of  Unesco which were e n t i t l e d  to appear before the Court, 
as, well as  t h e  I.L,O. and in te rna t iona l  organizat ions which had 
recognjzed t h e  jurisdiction of t h e  Administrative Tribunal  of t h e  I.L.O., 
an opportunity t o  present t h e i r  views. Several Sta tes  availed themselves 
of  tkis opportunity. Unesco d i d  likewlsc: t o  i t s  w i t t e n  statements, 
t h e  Organization appended t h e  observations which had been fomrmlated by 
counsel acting on behalf of t h e  o f f i c i a l s  concerned. Adequate 
Information having t h u s  been made available t o  it, the Court d i d  not 
ho ld  o r a l  hearings. 

The Court  having decided by 9 votes t o  4 to comply with t he  
Request f o r  an Opinion, gave an affirmative answer to Question I by 
10 vates t o  3. By 9 votes to 4, t h e  Court was of o p h i o n  t h a t  Question 
II d i d  not c a l 1  f o r  an answer by the Court and, w i t  h regard to Que st ion 
III, by 10 votes t o  3, k h a t  t he  validrty o f  t h e  Judgmcnts w2s no lonzer 
open ko challenge. 

Judge Kojemikov, whilst voting in favour of the decision of t he  
Court ho comply w i t h  t h e  Request for an Opinion, and of the final part 
of the Opinion itself with regard to Questions 1 and 111 declared t h a t  
he! was unable t o  concur In t he  view of t h e  Court on Chestion 11. 

Tbree . ,. 



Three Judges, Mrssrs. Winiarski and Klaestcad and S i r  Muhammad Zafrulla 
Khan, appended t o  t h e  Opinion of  t h e  Court staternents o f  t h e i r  separate 
Opinions. Pres ident  Hackworth, Vice-President Bedawi and Judges Read 
and Cordova appendcd to t h e  Opinion of t h e  Court staternents of Lheir 
d i s sen t ing  Opinions. 

In L t s  Opinion, the  Court noted t h a t  the  fac ts  were essentlally t h e  
same in dl four  cases and referred solely  t o  t h e  case of >Ir, P e t e r  Duberg 
(Judgment No, 17). He had h e l d  a fixed-temn appointment w i t h  Unesco 
which was due t o  expire on Deeember 31st, 1954. In  1953 and 1954 .he 
had refused to answer two Questionnaires of the  Goverrunent of the United 
S t a t e s  designed to mzke avairable to t h e  Director-General of Unesco 
certain information conc erning Unit ed Sta tes  c i t  izens employed by that 
Organization. Havingreceivedan h v i t a t i o n t o a p p e a r  before  t he  * 

ï nL  ernat ional  Organizatian31 Employee s Layalty Board o f  t h e  .United States 
C i v i l  Service Commission he refused t o  do so and on July l J t h ,  1954 so 
uiformed t h e  Director-CRneral of Unesco. On August 13 th ,  t h e  Director- 
General inforrr~ed Dubarg t h a t  s ince he was unable t o  accept his conduct 
as being consis tent  With the  high standards of h t e g r i t y  which were 
required of  t h o s e  employed by t h e  Orgcmization, he would not o f f e r  him 
a new appointment on the expixy of h i s  contract ,  Previously, in a 
Memorandum is sued on July  6th, 1954, t h e  Director-General had amounced 
h i s  decision t h a t  all ho lde r s  of fixed-term contracts &ir ing at t h e  
end of 1954 or  at t h e  beginning o f  1955, who had achioved the  required 
standards of ef f ic iency,  comgetence a d  iintegrity would be offered 
renewals o f  t h e i r  appintrnents. Despite t h e  opinion t o  the contrary 
given by t h e  UQCSCO :i';ppab Mard .t;o phich  Duberg hs.d nppïied the decision 
not t o  renew h i 3  contract waa mintair icd.  On February 5th, 1955, . 
Duberg brought h i s  colaplaint before t h e  Administrative Tribunal of 
t h e  I.L.0, which, in i t s  Judgnent of h p r i l  26th, 1955, declared i t s e l f  
competmt and adjudicated on t h e  rneritç.  These were the cfrcumstances 
in which t h e  mecutive Soard of Unesco, challenging t h e  j u r i s d i c t i o n  of 
the Tribunal in t h a t  case and consequently t h s  val idi ty of t h e  Judgment, 
requested an opinion fram t h e  Court In reliance upon t h e  psovisions of 
d r t l c l e  X I I  of the Sta tu te  o f  the  Tribunal. 

The Court considered a t  t h e  o u t s e t  >hether it should comply with 
t h e  Request, It noted in t h e  E i r s t  p h c e  that under ~ r t i c l e  XII t h e  
Opinion would b s  bindsng, an eff e c t  which went begond the scope 
attributed by the Clnrter of t he  United Ns-tions 2nd by t h e  S t a t u t e  of 
the  Cour t  to an Adv5sory Opinion. However, t h e  provision ili qucstlon, 
which was nothiilg but a rule of conduçt for the Zxecutive Board, in 
na kJj_se  affected t h e  %m;r in vihich t h e  Court fmc'cioned. 

Furthemore, the advisory procedure thus brought i n t o  being 
appeared as s e r v h g ,  in a way, t h e  o b j e c t  of an appeal against the  
Judgtenks of t he  Tribunal. The advisory proceedings wilich thus toolr 
t h e  place of contentioüs proceedings were designcd t o  provjde t h a t  
certain challenges relating to t h e  va l id i ty  of J u d p e n t s  rendered by t h e  

1 

Tribunal in proceedings betwe en an o f  Y i c i a l  and t h e  In te r f ia t ioml  organiza- 
t l on  concerned shauld be brought h e f o r e  the  Caurt whereas w d e r  t h e  S t a tu t e  
of t h e  Court only S t a t e s  m y  be p r t i e s  in cases before it, The Court 
r~as nst called u p n  t o  consider t h e  rneri ts  of such a solubion; it 
must consider o n i y  t he  ciuestion rd le thar  iLt.; S t e t u t e  and. i t s  jud ic ia l  
chaTacter d i d  or did hot  stand in t h e  rvay of L t s  p r - t i c i p a t i n g  therein. 

l However, contrary t o  accept  ed practice, t h e  advisary proceedings which 

had . . . . 



h2d been i n s t i t u t e d  in t h ?  present case involved a ce r t a in  absence of 
equal i ty  between Unesco and the  o f f i c i a s  concerned. In the  f i rs t  
place,  under t h e  provisi.ons o f  t h e  S t a tu t e  o f  the Administrative Tribunal  
only t h e  Executive Board of U n ~ s c o  was m t i t l e d  t o  instituts these 
proceedings , But t h i s  inequal i ty  was ant ecedent t o  t h e  examiniition 
o f  t h e  questian by the Court and di6 not s f f e c t  t h e  mnner  in which t h e  
Court undertook t h a t  examination. In  t h e  second place, in connection 
w i t h  t h e  r c t u a l  procedure Sefore t h e  Court, zlthough t h e  S t a t u t e  and 
t h e  Rules of Court made available t o  Unesco t h e  necessary f a c i l i t i e s  
f o r  t h e  presentation of I t s  views, in the case of  t h e  o f f i c i a l s ,  t h e  
p o s i t i o n r m s  d i f f e r e n t .  Sut thiç d i f f i c u l t y w a s m e t  o n t h e  one hand 
Secause t h e  cibserva.tions o f  the  o f i i c i a l s  were made available to t h e  
CTJ.?~ thrn?xz5 t h e  intermediary of Unesco and on t h e  o t h e r  because t h e  
oral procoedinga had been dispznsed with. Tn view af  t h i s  t he r e  
would appear t o  have been no compalling reason why t he  Court should 
refuse t o  comply w i t h  t h e  Bcqileçt f o r  an Opinion. 

The Court t hen  d e a l t  with t h e  f i r s t  questian put t o  it. It 
noted t h a t  aecording t o  t h e  rmrds of t h e  provision of  t h e  S t a t u t  e oi t h e  
rldministrative Tribunal, it 1.25 necassary, in orde r  t o  establish t h e  
jurisdiction of t h e  Tr iounal  t o  h e a r  a cornplaint by e n  o f f i c i a l ,  that 
he  should allege nort-observ-ince of t he  terrns of appointment or of the 
provisions of the Staff Regulations . It was, theref cire necessary that 
t h e  cornplaint shoüld appesr ta Rave a substantial a d  not rnerely an 
a r t i f i c i d  comection ~ C t h  the t e m a  and t h e  provisions k k e d  although 
it was not  requircd that t h o  f ac t s  a l leged should necessarily lead t o  
t h e  results a l l e g e d  by t h e  con~~laisiants,  f o r  t h e  l s t t e r  c o n s t i t u t e d  
the  substance of t h e  fssuc before t h e  Tribunal, 

In the cases in question, t h e  officials had put forwzrd an i n t e r -  
p re ta t ion  of t h e i r  con t rac t s  and of the Staff Regulations t a  t h e  
effect  that t hey  had a right t o  t h e  renevml of t h z t r  cont rac ts .  Was 
t h i s  assertion sufficiertly ~lrell-founded t o  establish t h e  cornpetence of 
t h e  Tribunal?  To answw that quastton, f t  was necessfiry to cansider 
t h e  con t rac t s  not  only by ref  erence t o  t h e i r  letter but a l s o  in r e l a t i on  
t o  the a c t u a l  candi t ions  in which they were entered i n t o  and the place  
which t h s y  occupied in t h e  Organization. In t h e  practice of  the  
United Nations and of the Speciallzed Igencics, holders  of fixed-term 
contracta, r l though not  assimilated to ho lde r s  of permnent o r  indeter- 
minate contracts ,  hsd o f t e n  been t r e z t e d  xs e n t i t l e d  to b~ considered 
for  continued employment , c o n s i s t  en t ly  with t h e  r e q u b  irement u and th e 
genaral  gaad of t h e  Organizat ion.  T h i s  p rac t i ce  shouïd sewe as a 
warning against  an interpret:ition of ffxed-term c o n t r a c t s  tfhich, by 
considering zxclusively t h e  l i t e r a l  neaning of t h e i r  provision relating 
to dura t ion  would mean t ha t  on t h e  expjry o f  t h e  f lxed period a f ixed-  
terin contract could no£ be r e l i e d  upon f o r  t h e  purpose of impugning z 
r e f u s a l  to rensw. Such an in te rpre ta t ion  moreover, would f a i l  to 
t a k e  i n t o  account t he  nature of ~ e n ~ ~ y ~ l  o f  such a cont rac t ,  
wbkhhdeed cansti tuted a continuing period o f  t h e  former contract, with 
t h e  rvsult t h 3 t  k h e r e  ws s legal  r e l a t ion .çh ix~  bvtween t h e  renewal and 
the o r i g i n a l  appointrnsnt . T h i s  relationship r h i c h  const i t u t e d  t h e  
l e g a l  basis  of t h e  colnplrints of t h e  o f f i c i a l s  showed i t se l f  once more 
in t h e  Direc tor -Genzra lk  Administrative Mernorandun o f  July 6 t h ,  1954, 
c i t ed  &ove. Tl is  Coxrt coiisidered that it could b: reasomblymain- 
t a b e d  that an ;zdniinistrative n o t i c e  frained.in such general terrns rnighk 
be regarded as binding on t h e  Organization. If t h e  Director-Generd 
.thought f i t  t o  refuse an official t h e  beneflt  of t h e  general  o f fe r  t h u s  
extended, m y  d i spu te  which  n i g h t  n r i s e  w i t h  regard t o  t he  mn t t e r  f e l 1  
witbin t h e  jurisdict ion  of t h a  Administrative Tribunal. 



Furthemore, t he  Couzrt notecl that before t h e  Trth 'mal  bath tlie 
complainznts and Unesco had placed tliemselves on t h e  ground of t h e  

' provis ions  of t h e  Staff Xegdn t ions ,  w i t h i n  ifhose tei-ms t h e  
Adninistrative 14emorandum of Juljr 6 t h  also f e u .  In t h e  view of t h e  
Court the ï4emorandwn c o r i s t i t u t ~ d  a nzodif ication of t h e  Staff Bules 
which t h e  Direcior-General rias a u t l ~ o r i s e d  t o  make under t h e  Staff 
Regulations. It a l s o  referred, expressbï o r  by implication, t o  t h e  
t e x t  of the  Staff Begulakions and in particular tc t h e  notion of 
i n t eg r l t y  aro-md whicn centred t h e  controversg- sirbmttted t o  the 
lidminis t ra t ive  T r Y ~ m c ? l .  Aeçordingly, r h e t h e r  looked z t  f rom t h e  
p o i n t  of viet.r o f  non-observance of t h e  terms of appointnent or of 
that of non-observance of Staff R e g d a t i o n s  t h e  complait~an-ts had a 
legitimate ground f o r  cornplaint and t h e  Tri 'uunal  r.ras j u s t i i i e d  in 
confirming its j u rksd i c t i on .  

For these  reasons t h e  Court gzve an affirr-~ative aslswer t o  Quest ion 1, 
k i i t h  regard to Question IL t h e  Court poin ted  out t h a t  a Request f o r  an 
Opanion e q r e s s l y  preserited within t h e  o rb i t  of A r t i c l e  XII of  the 
s t a tu t e  of the  Administrative 'Tribunal ought to be 11inited t o  a challenge 
of a decision of tlie Tribunal con f in r ihg  its jurisisdlction o r  t o  
cases of fundamental f a u l t  of procedure, Since Question 11 referred t o  
ne i the r  of t h e s e  two grounds os" challenge t h e  Court i s  i1ot i n  t h e  pos i t ion  
t o  answer Quest ion 11, 

The Court, -avina thus  re jected the cail'centlon r e l a t i n g  t o  , the 
jur içdi  d i o n  of the Hdmiizistrative T r i S m a l ,  .bile only contention 
raised by t h e  Exectiiive Eoard of Unesco, answered Gluestion III by 
recognizing that  t h e  validity of t h c  f o u r  Juctprnts  was no longer open 
to challenge, 

The K?gv.e, October 23rd, 1956. 




