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The following'information from the Registry of the Registry of the
International Court of‘Justice is communicated to the Press:

To-day, Novenber 26th, 1957, the International Court of Justice gave
its Judgment in the case concerning Right of Passage over Indian Territory
(Preliminary Objections) between Portugal and India.

- The case was submitted by Applicetion of the Portuguese Government
requesting the Court to recognize and declare that Portugal is the holder
or beneficiary of a right of passage between its territory of Damdo (littoral
Damdo) and its enclaves of Dadra and Nagar-Aveli and between each of the
latter and that this right camxrises the faculty of transit for persons and
goods, including armed forces, withoub restrictions or difficulties and in
the manner and to the extent required by the effective exercise of Portu-
guese sovereignty in the said territories, that India has prevented and
continues to prevent the exercise of the right in question, thus committing
an offence to the detriment of Portuguese Sovereignty over the enclaves and
violating its international obligations and to adjudge that India should
put an immediate end to this situation by allowing Portugal to exercise
the right ©of passage thus claimed. The Application expressly referred to
drticle 36, paragraph 2, of the Statute and to the Declarations by which
Portugal and India have accepted the compulsory jurisdiction of the Court.

The Government of India for its part raised six Prellmlnary Objections
to the jurisdiction of the Court which were based on the following grounds:

The First Preliminary Objection was to the effect that a condition in
the Portuguese Declaration of December 19th, 1955, accepting the jurisdiction
of the Court reserved for thet Government '"the right to exclude from the
scope of the present Declaration at any time during its validity any given
category or categories of disputes by notifying the Secretary-General of .
the United Habtzons and with effect from the moment of such notification®
and was incompatible with the object and purpose of the Optional Clause,
with the result that the Declaration of Acceptance was invalid.

The Second FPreliminery Objection was based on the allegation that
the Portuguese Application of December 22nd, 1955, was filed before a
copy of the Declaration of Portugal sccepting the compulsory jurisdiction

- of the Court could be transmitted. to other Parties to the Statute by

the Secretary-Ceneral in compliance with Article 36, paragraph 4, of the
Statute. The filing of the #pplication had thus violated the ¢quality,
mutuality and reciprocity to which India was entitled under the Optional
Clause and under the express cendition of reciprocity contained in its

Declaration of February 28th, 1940, accepting the compulsory jurisdiction

of the Court,

The Fourth Preliminary Objection requested the Court to declare that -
since India had ignored the Portuguese Declaration before the Application

~wag filed, India had been unable to avail itself on the basis of

re01proc1ty of the condition in the Portuguese Declaration enabling it
to exclude frem the JUr;sdlelOﬂ of the Court the dispule which was the
subject matter of the Application.

The.Third‘Prelimiﬂaﬁx Objection was based on the absence, prior
to the filing of the ipplication, of diplomatic negotiations which
would have made it possible to delfine the subject matter of the claim,

The Fifth Preliminary Objection was based on the reservation in
the Indian Declaration of Acceptance which excludes from the jurisdiction
of the Court disputes in regard to questions which by international law
fall exc‘usively within the jurisdiction of the Government of India.,
That Government asserted that the facts and the legal considerations
adduced before the Court did not permit the conclusion that there was
a reasonsbly arguable case for the contention that the sub ject matter of
of the dispute was outside its domestic jurisdiction.

Finally ....
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F1na;ly;1n The Sixth Preliminary Objection the Government of India
contended that the Court was without jurisdiction on the ground that India's
Declaration of Acceptance was limited to "dispubtes arising. after February
5tk, 1930 with regard to situations or facts subseguent to the same date.”
The Government of India argued: first,that the dispute submitted to the
Court by'Portugal did not arise after February 5th, 1930 and, secondly,
that in any case, it was a disputerwith regard to bwtuatlons and facts
prlor to that daue.

- The Government of Portuzel had added to lts Submissions a statement
requesting the Court to recall to the Parties the universally admitted
principle that they should facilitate the accomplishment of the task of
the Court by abstaining from any measure capeble of exercising a prejudicial
effect in regard to the execution of its decision or which might bring
about either an aggravation cr an extension of the dispute. The Court
3id not consider that in the circumstances of the nresent case it should
comply with tiis request of the Government of Portugal,

In its Judgment, the Court rejected the First and the Second Preliminary
Objections hy fourteen votes to three, the Third by sixteen votes to one and
the Fourth by fifteen votes to two. By thirteen votes to four it
-JOlnEd the Flfth Objection to the merits and by fifteen votes to two
joined the Sixth Objection to the merits., Finally, it declared that the
proceedings on the merits were resumed and fixed as follows the time-
limits for the rest of the proceealq**'

For the filing of the Counter-Memorial of India, February 25th,
1958; " for the filing of the Portuguese Reply,day 25th, 1958; for the
filing of the Indian Rejoinder, July 25th, 1938.
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. Judge chevnlkov stated that he could not concur elther in the
operabave clause or in the reasoning of the Judgment becauze, in his
opinion, the Court should, at the present stage of the proceedings,
have sustalned one or 1ndesd more of the Plelmlnary ObJectlons.

Vice~President bﬂdaw1 end Judge Klaestad appended to the Judgment
statements of thelr dissenting opinicns. M. Fernandes, Judge ad hoc,
concurred in the dissenting opinion of Judge Klaestad and Mr. Chagla,
Judge ad hoc, appended to the Judzment a statement of his dissenting
opinion, - '

Analy81s of the Judgment

With regard to the Flrst Preliminary Objection to the effect that
the Portuguese Declaration was invalid for tlhie reason that the condition
enabling Portugal to exclude et any time fromthe scope of that Declaration
any given categories of digputes by mere notification. to the Secretary-
General, the Court said that the words used in the condition, -construed
in their ordinary sense, meant simply that a notification under that
condition applied only to disnutes brought before the Court after the
date of the notification. No retroactive effect could thus be imputed
to such a notification. In tiis connection the Court referrsd to
the principle which it had lald down in the Nottebohm case in the ?ollowing
words: WAn extrinsic fact such as the lapse of the Declaration by reas
of the expiry of the period or of denunciation cannot deprive the Court
of the jurisdiction already established," The Court added that this
principle applied both to total denunciation, and to partial denunciation
as contempleted in the impugned condition of the Portuguese Declaration,

India having contended that this condition had introduced into the
Declarat¢on a degree of uncertainty as to reciprocal rights and obligations
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which deprived the Acceptance of the compulsory jurisdiction of the Court of
all practical value, the Court held that as Declarations and their
alterations made under Article 36 of the Statute had to be deposited with
the Secretary-General i1t followed that, when a case was submitted to the
Court, it was always possible to ascertain what were, at that moment, the
reciprocal obligations of the Parties in accordance with their respective
Declarations, Although it was true that during the intervael between the
date of the notification to the Secrestary-Genesral and its receipt by the
Parties to thé Statute, there might exist some element of uncertainty,
such uncertainiy was inherent in the ope_ation of fthe system of the Optional
Clause and did not affect the validity of the condition contained in the
Fortuguese Declaration. The Court rnoted that with regard to any degree
of uncertainty resulting from the right of Portugal fo avail itself at any
time of the Condition in its Acceptance, the position was substantially the
same as that c¢reated by the right claimed by many Signatories of the Optlonal
Clause, including India, to termineté their Declarabions of Acceptance by
simple notlxlcatlon without notice, It recalled that India had done so
on Jaruary 7th, 1956, when it notified the Secretary~General of the
dermunciation of its Dec;araulon of February 28th, 1940, {relied upon by
Portugal in its ppnjlcatlon), for which it clmultaneously substituted a new

Declaration incorporating reservations which were ahsent from its previous

Declaration, By doing so, India achieved in substance the object of the
condition in Portugal's Declaration,

Moreover, in the view of the Court, there was no essential difference
with regard fo the degree of uncertainty between a situation resulting from
right of total denunciation and that resulting from the condition in the
Portuguese Declaration which left open the possibility of a partial
denunciation. The Court further held that it was not possible to admit as
a relevant differentisting factor that while in the case of total
denunciation the denouncing State could no longer inveke any rights- accruing

under its Declaration, in the case of a partial denunciation under the terms
of the Portuguese Declaration, Portugal could otherwise continue to claim
the benefits of its hLcceptance. The principle of reciprocity made it

possible for other States including India to invoke against Portugal all the
rights which it might thus continue to claim.

L third reason for the alleged invalidity of the Portuguese Condition
was that it offended against the basic principle of reciprocity underlying the
Optional Clause, inasmuch as it claimed for Portugal a right which in effect
was denled to other Signatories whose Declaretions did not contain a similar
conditicn,  The Court was unable to accept this contention. It held that
if the position of the Parties as regardsthe exercise of their rights was in
any way affected by the unavoideble interval between the receipt by the

" Secretary-General of the appropriate notification and its receipt or by the

other Signhatories, that delay operated sgually in favour of or against all
Signatories of the Optional Clause.

The Court also refused to accept the view that the Condition in the
Portuguese Declaration was inconsistent with the principle of reclpr001ty
inasmich as it rendered inoperative that part of paragraph 2 of Article
36 which refers to the acceptance of the Optionsl Clause in
relation te States accepting "the same obligation"., It was not necessary
that fthe same obligation" should be irrevocably defined at the time of
acceptance for the entire period of its duration; that expression mimply
meant no more- than that, as between the States adhering to the ,Optional
Clause, each and 41l of them were bound by such identical obllcatlons
as“mlght exist at any time during which the acceptance was mutually
binding. : '

As the Court found that the condition in the Portuguese Declaration
was not inconsistent with the 3tatute, it was not necessary for it to
consider the position whether, 1f it. were invalid, its invalidity would
affect the Declaration as a whole.
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The Court then dealt with the Second Objection based cn the allegation-
that as the Application was filed before Porvugal's acceptance of the
Court's jurisdiction could be notified by the Secretary-General to the obther
Slgnatories, the filing of the Application violated the equality, mutuality
and rec¢iprocity to which India was cntitled under the Optional Clause and
under the express condition contained in its Declaration. The Court noted-
that two questions hed to be considered: first,in filing its Application on
the day following the deposit of its Detlaration of Acceptance, did Portugal
act in a menner contrary to the Statute; second, if not, d4id it thereby
violate any right of India under the Statute or under its Declaraticn.

_ India maintained thot before filing its Application Portugal ought

to have allowed such piriod to elapse as would reasonebly have permitied
other Signatories of the Optional Clause to receive from the qecretary—General
notification of the Portuguese Dsclaration.

The Court was‘unable to accept that contention. The contractual
relation between the Parties and the compulsory jurisdiction of the Court
resulting therefrom are established "ipso facto and without special agreement'
by the fact of the making of the Declaration. 4 State accuptln@ the
jurisdiction of the Court must expect that an Application may be filed against
it before the Court by a new declarant State on the same day on which that
State deposits its Aeceptance with the Secretary-General. .

Tndia had contended that acceptance of the Court's jurisdiction became
effective only "~ when the Secretary-General had transmitted a copy thereof to
the Parties. The Court held that the declarvant State was concerned only
with the deposit of its Declaration with the Secretary-General and was not
concerned with the duty of the Becretary-General or the manner of its
fulfilment. The Court could not read into the Optional Cloause the
requirement that an interval should elapse subsequent to the deposit of the
Declaration,  #ny such requirement would introduce an element of uncertainty in-
to. the operation of the Optional Clzuse system,

As Trdia had not specified whot oactial right which she derived from the
Statube and the Declaration had been adversely affected by the manner of the
filing of the ipplication, the Court was unable to discover what right hed '
in fzct thus been violated,

Having arrived at the conclusion that the Application was filed in a
manner which was neither confrary to the Statute nor ih violation of any
right of India, the Court dismissed the Second Preliminery Objection.

5

The,Coﬁrt then deélt with the Fourth Preiiminary Objection wﬁich was
also concerned with the manner in whioh the Application was filed. '

Tndia contended that he =ving rCﬁ“rd to the menner in which the
Apnlication was filed, it had been unable to avail itself on the basis of
reciprocity of the conditioh in the Portuguese Declaration and to exclude
from the jurisdiction of the Court the dispute which was the subject
matter of the iApplication. The Court nerely recalled what it had said
in dealing with the Second Objection, in particular that the Statute did
not prescribeany interval between the deposit of a Declaration of
Acceptance and the filing of an Application,
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"On the Third Prelimincry Cbhijsction which invoked the absence of
Aiplomatic negotiletions prior to the filing of the Application, the Court
held that a substantial part.of the exchangesof views between the Parties
prior to the filing of the Applicotion was devoted to the question of
access to the enclaves, that the correspondence and notes laid before the
Court revealed the repeated complaints of Portugal on account of denial
of transit facilities, and that the correspondence showed that negotlations
had reached a desadlock, hssuming that .rticle 36, paragraph 2, of the
Statute by referring to legal disputes,did require & definition of the
dispute through negotiations, the condition had been complied with.

T . T

In its Fifth Obiection, India relied on & reservszilon in its own
Declaration of Acceptance which excludes from the jurisdiction of the Court
disputes with regerd to guestions which by internstionsl law fall
exclusively within the jurisdiction of the Govermment' of India, and asserted
that the facts and the legal congiderations adduced before the Court did
not permit the conclusion that there was a reasonably arguable case for the
contention that the subject matter of the dispute was outside the exclusive
domestic Jjurisdiction of India,

The Court noted that the facts on which the Submissions of India were
based were not admitted by Portugal and that elucidation of those facts and
thelr legal consequences would involve an examination of the practice of the

~British, Indien and Portuguese authorities in the matter of the right of

passage, in particular to determine whether this practice showed that the
Parties had envisaged this right as 2 question which according to international
law was exclusively within the jurisdiction of the territorial sovereign., A1l
these and similar questions could not be examined at this preliminary stage
without prejudging the merits,  Accordingly, the Court decided to join the
Fifth Objection to the merits,

= +

Fimally, in dealing with the Sixth Objection bazsed on the reservotion
ratione temporis in the Indian Declaration limiting the Declaraticn to
disputes arising after February 5th, 1930, with regard “o situations or facts
subsequent to thet date, the Court noted that to ascertain the date on which
the dispute had arisen it wos necessary to examine whether or not the
dispute was only a continuation of a2 disvute on the right of passage which
had arisen before 1930. = The Court having heard conflicting arguments
regording the nature of the passaze formerly exercised wes not in a position

" Lo determine these two quéstions at this stage.

L

Hor did the Court have at present sufficient evidence to enable
it to pronounce on the gquestion whether the dispube concerned situations
or facits prior to 1930, Accordingly, it joined the Sixth Preliminary
Objection to the merits, ' '

The Hague, November 26th, 1957.






