
The following information f rom t h e  Registry of t h e  
International Court of Justice is communicated t o  t h e  Press; 

Today (12 iipril 1960) t h e  International Court of Justice 
delivered i t s  Judgment on t h e  Meritç in the  case concerning 
Righk of Passage over Indim Territory (portugal  x. ~ndia) . 

This dispute was roferred t o  the  Court bg an Application 
f ZLed on 22 Dccember 1955. In  t h a t  iippliçction, t h e  Governent  
of Portugal  staead that i t s  territory in the Indian Penbnsda 
included two enclaves surrounded by the  t e r r i t o r y  of India,  
Dadra and N a g a ~ k v c l i .  It wzs In respect of t h e  cornunications 
between those enclaves and t h e  coastal  d i s t r i c t  of Daman, and 
between each other, t h a t  t h e '  question arose of a ~ i g h t  of 
passage Ln favour of Portugzl  thraugh IndiZn t e r r i t o r y  and of 
a correlata-ve ob l iga t ion  b i n d h g  upon India. The i lpplicat ion 
stated that in July 1954 the Governeni; of India prevented 
Portugal frm exercislng that righi of passage and that Portugal  
was thus placed i n  a position in which it becme impossible f o r  
it t o  exercise i t s  ~ i g h t s  of sovereignty over t h e  unclaves. 

F o l l o v h g  upon the Lpplication, the Court riras seised of  
six preljminary objections raised by t h c  Eovemzn-t of India. 
By a Judgmenk gitren on 26 November 1957, t he  Court re jocted t he  
first four objections and joined the  f i f t h  and s i x t h  objections 
t o  the Merits. 

By t h e  Jud-nt g i w n  today, the  Courk,: 

(a) re jectcd t h e  Fifth P r e l h i n a r y  Ob j e c i l o n  tsy 13 votes 
t o  2, 

(b) re jected t he  Sixth '~ re l iminary  Ob jeciion bg 11 va tes  
t o  4 ;  

(c)  found, by Il v o t e s  to 4, t h a t  Portugal had in 1955. a 
rlght of passage over i n t e m e n h g  indien t e r r i t o r y  between the 
enclaves of Dadra m d  Nagar-heli and the caaakal d i s t r i c t  of 
Daman 2nd bethrecn these enclaves, t o  the oAent  nccessary f o r  the  
exercisc of Portugueso sovereigrity ove r the unclavcs sub j e  c t  
t a  t h e  regulation and control of Tndia, in respect of privatc 
persons, c i v i l  officials and goods In general; 

Cd) found, by 8 votes to 7, that Por tugal  did not have in 
1954 such a r l g h t  of passage In r e s p ~ c t  of armed forccs, armed 
police and arms and mnunition; 

l e )  fomd, by 9 votes t o  5, t h a t  India had n o t  acted 
cqntrary t a  i t s  ob l iga t ions  resu l t ing  from fo~ugal!s right of 
passage. in rsspect  of private persons, civil o f f i c i a l s  and goods 
in gcncral,  
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The President and Judges Basdcvznt, Badavri, Kojevnikov and 
Spiropoülas  appended Dcclarations t o  t h e  Judgr,ent of t h e  Court . 
Judge Wellington Koo appcnded a Separate Opinion, Judges 
Wjnia~skl and 3adaw-i appended a Joint Jlissanting Opinion. 
Judges Amand-Ugon, Morena Quintana and Sir Percy Spender, and 
Judges ad hoc Ckagla and Fernandes, appendcd Dhsenting Opinions. 

In i t s  Judgqent t h e  Court  rcferred to the  Subrnisslons f i l e d  
by Por tugal  which in -Che ff6s-b place requcsiud the  Court to 
adjudge and declare that e r i g h t  of passzge wes posscsscd by 
Portugal  and must be respectcd by I n d i a ; '  this r i g h t w a s  introked 
by Portugzl  only t o  t h c  c d e n t  neccssaq  for  t h e  c x e r c k  of i t s  
sove rc ip ty  ovcr t h e  enclavas, and it waç not  contended that passage 
w ~ s  eccorflpanicd by eny immmity and made ¢ l z ~ . r  th?-.t such passage 
remained sub ject t o. tbc  regulatlon and c o n t r o l  of Indie, ~ rh i ch  
must be. exerçised in good f a i t h ,  h d i a  bcing mdcr an obligation 
not t o  przvont t h e  t r a n s i t  necessary f o r  t h e  cmrcise of Portuguese 
sovcreignty. The Court thcn considered the date w i t h  rcforeace 
t o  which it must ascertain whother the  right invokcd e x i s t e d  or 
did  not  exist ,  The question as t o  t h e  existence of a right of 
passage having becn put to t h e  Court In respsct  of t h e  dlspute 
which had ar iscn w l t h  mgaind t o  obstacles piaccd by India in the 
way of passage, It F ~ S   th^ BTC af t h e  creation of those' obstacles 
t h a t  must bc aelccted 2s t h e  s t andpo in t  fsoiri which t o  ascertajn 
whzthar o r  not such a r i g h t  existed; t h e  selectian of that d?-te 
wauld lezve open t h e  argumznts of lndia regarding the  subsequ~nt 
lapse of the r i g h t  of passzge. 

Portugal  nexk askcd t h e  Court  t o  adjudge and declare t h a t  
India had not complied with the  obligations incumbznt upon it 
by v i r tuo  of the  right of passage, But t he  Co& ppintsd  out 
t h ~ t  it hsd not  been asked, e i t h c r  in the  f'ipplication or t he  
f i n a l  Subr i~fss i~ns  of t he  Parties,  to dccide whethor o r  n o t  Pndiels 
a t t i tude  towards 'chose who hzd inst igated t he  overthrow of 
PorLuguese authori ty  a t  Dadra and Nagar-iheli in July a n d ' f a g u s t  
1454 censtltuted a breach of t h e  obligation,  said to be b&ding 
upon it under gencral i n t ema t ione l  lzw, to adopt sui tzblo  measures 
Co prevent the incurs ion  of subversive elements into the  territory 
of enotker State. 

Turning thcn  to t h e  future, the Submissions of Portugal  
rzquested the  Cour t  ta  deçide thet India must and the rncesures 
by tvhich it opposed t h e  exercise of the  righ-t of passage or ,  if 
t h c  C o u r t  should be of opinion t h a t  therd ~ h o d d  bv a tamporary 
suspension of t h e  right, t o  ha ld  t h e t  t h a t  suspension s h o d d  end 
as soon as the cours? o f  evcnts disclosed that the j u s t i f i ca t ion  
f o r  t h e  suspension had disappcnred. Por tugal  had pr~viou 's ly  . , 

irivited t he  'Court t o  hoLd t h a t  the  arguments of Jndia coiicerning 
its right t o  adopt an a t t i t u d e  of neu-trality, the  appl-ics-tion of 
t h e  United Nations Charter and the ewstence Un the  encl?.ves of a 
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l o c a l  govemnent, werc without foundation. The Court, hovrzver; 
considered t h a t  it was na par t  of i t s  j u d i c i a l  function t o  declare 
in t he  operative p a r t  of i t s  Judanent t h a t  w y  of thosc arguments 
ms 01- w2.s no t  w e l l  fowidcd. 

Before proceeding t o  the  consideration of t h e  Merits, t h e  
Court had t o  a sce r iah  r d x t h c r  it had ju r i sd ic t ion  .to do so, a ,  
ju r i sd ic t  i o n  ~lt3içh India had exprc s sly contestad. 

In i t s  F i f t h  Prelimlnexy Objection t h e  Governent of India 
relied upon the  rcsemation in i t s  Declaratlon of 28 Fobmary 1940 
accepting t h e  jur isdict ion of t he  Court, which excluded from tha t  
jurisdictian disputes t d t h  ~ g a r d  t o  questions which by 
internat ional  law faU_ exclusively wlthin t hc  ju r i sd ic t ion  of 1 ndia, 
The Court pointed out  that in t h e  course of  the proceedbgs both 
P a r t i e s  had taken their stand on growlds which were on t h e  p l ~ n e  
of in ternat ion31 law, and had on occasion cxpressly said so. The 
f i f t h  objec t ion  cauld not  therefore  be uphald. 

The SUcth Preliminary Objection likcwise relcied to a 
l imitatton in t h e  Declaration of 28 Fcbruary19k0, Inàîa,  ~ i i c h  
had acceptcd t he  jurisdiction of Lhe Court "over all disputes 
arisjng a f t e r  Febmizry 5th,  1930, ~ 6 t h  regard t o  s i tua t ions  o r  
f ac t s  sutsscquent t o  t h e  same dztcI1, contended t h a t  the  dispute 
d id  not satisfy c i t h e r  of thesc  two conditions, A s  t o  t h e  first 
condit ion,  t he  Court pointed out that the  dispute could n o t  h a m  
arisen u n t i l  al1 i t s  consti tuent elernents had corne h t a  existence; 
among thcse were t h e  obstacles which India was al legad t o  havo 
placed In t h e  way of exercise of passzgc by Portugal  in 1954; 
even if only t h a t  part of the dispute rc la t ing  ta t he  Tortuguese 
c l a h  t o  a ri&t of passage were to be considered, cer ta in  
incidents  had occwred bcfore 1954, but they had not  l e d  t he  
Parties to adopt clcarly-defined l c g a l  p o s i t i o n s  as a g a h s t  each 
other;  accordingly, thcre was na jus t i f ica t ion  f o r  saying t h a t  
the  disputo arose before 1954. ~ L S  to t h e  second condition, t h e  
Pcrmanenk C o w t  of Internet ional  Just ice  had Ui 1938 drawn a 
d i s t i n c t i o n  between t h e  s i tua t ions  o r  f z c t s  which cons t i tu ted  
the  source of the r i g h t s  clair;iad by one of t h e  i'arties, and t h e  
situstions o r  fac ts  which wcre the  source of the dispute. Only 
t h e  latter w s m  to be takcn i n t o  account for t h e  purpose of applying 
t h e  Doclaration. The dispute submitted to t h e  C m r t  was one 
with regard t o  t h e  situqkion of the  enclaves, which had given 
rise to Portugalfs clairn t o  a riat of passage and, at t h e  same 
t h e ,  with  regard to t h e  fact  s of 1954. wilich P o r t u g d  advanced 
as infringements of that r i gh t ;  it was from a l 1  of t h i s  t h a t  
t h e  dispute arose, and this whole, whatover may have been the 
ear l i e r  arigin of one of i t s  pal-tç, cgme i n t o  existence only af ter  
5 Febnt7r-y 1930. The Cou& nad not beon askcd f o r  ary f indLng 
whatsozver with regard t o  the  past  p r i o ~  t o  that date; it ~qias 
therefore of opinion tha t  the  s j x t h  objection shouid not be upheld 
and, consequcntly, t h a t  it had jurisdiction, 
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On the merits, India had contended in the f i r s t  place that t he  
r i g h t  of passage claimed by Por tugal  rvas t o o  vague and contradictory 
t o  enable the Court t o  pass judgment ipon it by the application of  the  
legal miles enwaerated in Art ic le  38 (1) of the Statute .  There was no 
doubt t h a t  the day-to-day exercise o f  the right might give r i s e  t o  
del icate  questions of a p p l i c a t i o n  but that was not, in the view of t h e  
Court, suf f ic ient  p o u n d  f o r  holding t h a t  the right was not susceptible 
of judicial deteminat ion.  

Portugal had ~ e l i e d  on the  ' ~ r e a t ~  o f  Poona of  1779 and on aanada 
(decrees) issued by the Naratha mlcr in 1787 and 1785, as having 
conferred on Portugal s o v e r e i e t y  over the enclaves wi th  t he  right 
o f  passage t o  t hen ;  India had objected that what nas alleged t o  be 
the Treaty  of 1779 was n o t  va l i d ly  entered i n t o  and never becme in 
1aw a treaty binding upon the  IirSara-thas. The Court, however, found mat 
the Muathas did not at any tirne c a s t  any dei~bt  upon the va l id iQ  or 
binding character o f  the Treaty .  I nd i a  had fu r the r  oontended that the 
Treaty and the two sanads d i d  no% operata t o  transfer sovereignty over 
the assigned villages t o  Portugal but only confe r red ,  with respect t o  
the villages, a revenue gra~t. The Caurt nas unable t o  conclude from 
'an examination of the various t ex t s  of t he  Treaty of 1779 that the 
lailgnage employed therein mas intended to t ransfer  sovereignty; the 

0 
expressions used in the two sanads, on t h e  o ther  hand, esta'blished 
t h a t  what mas granted t o  the  Portuguese was only a revenue tenure 
cal led a Jagir o r  saranjam, and n o t  a single instance had been brought 
to the notice of the Caurt in mhich such a grant had 'been constn ied  
as amounting t o  a.cession of sovereignty. There eould, therefore,  be 
no question of  any enclave o r  o f ,  any righ-t; of passage f o r  ,the purpose 
of exeraising sovereignty over enclaves. 

The Court found-that the situation undervient a change mith the  
advent of the  B r i t i s h  as sovereign of that p a r t  of the  country In 
place o f  the Idarathas: Porturnese sovereignty over the'villages had 
been recognized by t h e  B r i t i s h  in fac t  qnd by implication a d  had 
subsequently been t a c i t l y  recogmized,by India. A s  a cansequence the 
villages had acquired the charac te r  o f  Porhuguese enclaves n i t h i n  
Indian t e r r i t o r y  and there  had developed between the Portuguese md 
the territorial sovcreign wi th  regard t o  passage t o  the enclaves a 
prac$ice upon mhich Por tugal  r e l i e d  f o r  the purpose of  establishing 
the xight of passage claimed by i t ,  Xt had been objected on behalf  0 
of Ind5a t h&t  na local  custoin cou la  be es tabl ished betv~een only t a o  
S t a t e s ,  but  t h e  Court found it d i f f i c u l t  Go see wky the  number of 
S t a t e s  .between which a local custom rnight be established on the 
basis of long prac t i ce  muçt necessarily be l a rpr  than two. 

. . 
If was common ground between the Parties t h a t  dur ing  the  B r i t i s h  

and p o s t - ~ r i t i s h  periods the  passage o f  private persans and civil 
officiais hsd not been subject t o  any restrictions bsyond routine 
con t ro l .  Merchandise o t h e r  k h a n  arms and m u n i t i o n  had also passed 
freely subject only, at certain times, t o  eustoms regulations &rd 
such regulation m d  çontrol as were necessitated by considere;tLom 
of security or revenue. The Court therefore concluded t h a t ,  mith 
rega~d to private persons , c i v i l .  of f i c ia l s  and goods &I general 
there had exis ted 9 constant and uniforrn practice allowing f ree  
passage between Daman and the enclaves? it was, in viem of  alI. the  
c i r c u s t a n c e s  of the  case, sa t i s f i ed  t h a t  t ha t  pract ice had been 
wcepted as l a w  by the Parties and had a v e n  rise to a r igh t  m d  
a correlative obligation. 

Ba ,... 
. . 

O 

.. 



As regards armed forces ,  amed pol ice  and axms and m w i l t i o n ,  
the  po ,s i t ion  was d i f fe rent .  

'It a p p ~ a r e d  t h a t ,  during the B r i t i s h  and p o s t - B r i t i s h  per iods ,  
Portuguese armed forces  a d  armed police had not passed betwsen 
Daman and the  enclzves as o f  r i g h t ,  and the t  a f te r  1878 such passage 
could only take place with previoua s u t h o r i a a t i o n  by the B r i t i s h  and 
l a t e r  by T n d i a ,  accorded e i the r  under a rec ip roca l  arrangement 
already agreed t o ,  o r  in individual  cases; it had been asgued that  
t h a t  permission was alnags g rmted ,  but there was nothing in the 
record 50 show that gant  of permission was iricun73ent on the Br i t i sh  
o r  on India as an obl ignt ion.  

A treaty o f  26 December 1878 between Great B r i t ü i n  and Portugal 
had laid down t h a t  the a~med forces o f  t h e  t v ~ a  Goverments should nat  
e n t e r  the Indian dominions of the o the r ,  except in specif led cases o r  
in consequence of a formal request nadc by t h e  p a r t y  desiring such 
en t ry .  Subsequent correspondence showcd t h ü t  t h i s  provis ion w a s  
appl icable  t o  passage between Danan and the enclmes r it had been 
argued on behalf of Portugal that on twenty-three occasions armed 
forces  crossed British t e r r i t o r y  betmeen D m m  md thc.enclczves ~? i thou t  
obtaining permission;  but in 1890, the Goverment of Bombay had 
formarded a cornplaint t o  t h e  effect t h a t  umed men in the service 
o f  the  Portuguese Government were i n  the  h z b i t  of paçslng without  
formal  request through a p o r t i o n  o f  British territory en route from 
Daman t o  Magar-Aveli mhich would appear t o  c o n s t l t u t e  a breaeh of 
t he  Treaty; an 22 Decernbes, the Govenor-GeneraL of P a r t u p e s e  India 
had rep l ied :  "Portuguese t roops  never cross British t e r r i t o r y  
without previoua permission",  a n d  t h e  Secretary-General of  the 
Government of  Portuguese Ind i a  s ta ted  on 1 May 1891: "On the 
part o f  this Goverment injunctions w i l l  be given for the s t r i c t e s t  
observance of ... the Tre~tg". The xequirement of a formal request 
before  passage of armed f o r c e s  could take p lace  had been repeated i n  
an agreement of 1913. With regard t o  armed p o l i c e ,  the Treaty O£ 
1878 e ~ d  the Agreement of 1913 had regulated pcssap on t he  basis 
of reciprocity, and ayi agreement of 1920 had provided that armed 
p o l i c e  beloxv a cer ta in  raak should not en te r  the  t e r r i t o r y  o f  the 
other  party without consent previously ebtainedg finally, an 
agreement of  1940 concerning passage of Portuguese ârned p o l i c e  
over the road from Daman to Nagar-Aveli had provided'that, i f  the  
par ty  d i d  not exceed t e n  in number, intimation of i t s  passage 
should be given t o  the  B r i t i s h  au tho r i t i e s  mithin twenty-four 
hours, but t h a t ,  i n  o t h e r  cases,  " t h e  existing pract ice  should be 
followed concurrence of the B r i t i s h  a u t h o r i  t i e s  should be 
obtained by p x i o r  notice as h e r e t o f ~ r e ~ ~ .  

As regards armç, and ammunition, the Treaty  of 1878 and rules 
framed under the Indian Arrns Act of  1879 p r o h i b i t e d  the i m p o r t a t i o n  
of arms, m u n i t i o n  o r  military stores £rom Portuguese I n d i a  and 
its export t o  Fortuflese I n d i a  without a spec i a l  l icence.  Subsequen-t 
p r ac t i c e  ahowed thnt this provis ion appl ied t o  t r ~ n s i t  between Doman 
2nd the enclaves, 

The finding of the Court t h a t  the prac t ice  established bettwen 
the Part ies  had required f o r  the passage o f  armed forces ,  arrned 
p o l i c e  m d  m s  and m n u n i t i o n  the permission of  the  B r i t i s h  o r  
Indim au tho r i t i e s ,  rendered it unnecessary f o r  the  Court  t o  
determine whether o r  not, i n  t he  absence o f  the prac t ice  t h a t  
actually prevailed,  general international custom or general  pr inciples  
of law recognized by c i v i l i z e d  nations, v~hich had a l s o  been invoked by 



Por tuga l ,  couPd have been relied upan by Portugal  in support of i t s  
claim t o  a r i g h t  of passage in respect of  these categories,  The 
Court was dealing vïith a cancrete case h a ~ i r g  special features: 
historically t he  case went back ' t o  a pe r iod  wken, and r e l a t e d  t o  
a segion in which, the r e l a t i o n s  between neighbouring S t a t e s  were 
not  regulated by precisely formulated ru l e s  but were governed 
largeby by practicei finding a practice c l e a r l y  eseabl ished between 
two S t a t e s ,  which was accepted by t h e  Par t ies  as governing the 
r e l a t i ons  between them, the Cour t  niust attribute decisive ef f e c t  t o  
t h a t  p r a c t i c e ,  The Court  was, there fora ,  o f  the v i e m  t h a t  no right 
of passage i n  favour of Por tugal  involving a co r re l a t i ve  obligation 
on Tndia had been e s t a b l i s h e d  in respect o f  armed forces,  armed 
p o l i c e  and arms and ammunition. 

Having found that  Portugal had, in 1954 , a r i gh t  of passcge 
in respec t  o f  private perçons,  civil o f f i c i a l s  md goods in general, 
the Court l a s t l y  proceedodto consider mhether India had a c t e d  
con t ra ry  t o  its o b l i g a t i o n  r e s u l t i n g  from Por tuga l ' s  ~ight of 
passage in respec t  of any of these  ca tegor ics .  Portugal had n o t  
contended t h a t  India bad a c t e d  contrary  t o  that o b l i g a t i o n  before 
July 1954, but  it complained that passzge was thereaf ter  denied t o  
Portuguese nationals of European origin, t o  native Indian Portugaese 
i n  the  employ of the  Portuguese Goverment and t o  a delegation t ha t  
the Governor of Daman proposed, i n  July 1954?' t o  send t o  Nagar-Aveli 
and Dadsa. The Court found that the events which had occurred in 
Dadra on 21-22 July 1954 m d  which had sesulted in the overlhror~ of 
Postuguese authority in that enclave kad created tension in the 
s,urrounding Ind ian  d i s t r i c t  ; having regard t o  that t ens ion ,  the 
Court was o f  t h e  vien thxk India's r e fu sa l  of pxsage  was covered 
by its power o f  r egu la t ion  and c o n t r o l  of the  right o f  passage o f  
Por tugal .  

For these reasons, the Court  reached t h e  findings i n d i c a t e d  
ab ove. 

The H a g w ,  12 April .  1960 




