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SECTION A.—APPLICATION INSTITUTING
PROCEEDINGS

[ Transiation by the Registry]

APPLICATION INSTITUTING PROCEEDINGS BY THE
SWISS CONFEDERATION AGAINST THE UNITED STATES
OF AMERICA ADDRESSED TO THE REGISTRAR OF THE
INTERNATIONAL COURT OF JUSTICE, PEACE PALACE,

THE HAGUE, NETHERLANDS
(HANDED IN TO THE REGISTRAR OF THE COURT ON 2 OCTOBER
1057 BY THE AMBASSADCR OF THI SWISS CONFEDERATION TO THE
NETHIRLANDS AND BY THE CO-AGENT FOR THE SWISS
CONFEDERATION IN THE CASI)

The undersigned, acting as the Agent of the Swiss Federal
Council, has the honour to institute proceedings before the Inter-
national Court of Justice in the dispute which has arisen between
the United States of America and Switzerland relating to the
restitution by the United States of the assets of the Société infer-
nationale pownr participaiions industrielles et commerciales S.4.,
entered in the Commercial Register of the Urban District of Basle
on June 26th, 1928. This Application is brought to your knowledge
in mnfnrtmty with Article 40, paragraph 1, of the Statute and
Article 32 of the Rules of the International Court of Justice.

I

The facts on which the present Application is founded are the
following:

1. By decisions dated February 16th and April z4th, 1942, and
others, taken in application of United States laws on encmy
property—Trading  with the Encmy Act of October 6th, 1giy,
together with amendments made Llurmg the Second World War—
the Government of the United States ordered the vesting of some
go per cent. of the sharcs of the General Aniline and Film Corpo-
ration, an enterprise established in the United States of America
(hereinafter called G.A.F.}), belonging to the Socidté inlernationale
penr partictpations industrietles et commerciales 5.4. (INTERHAN-
»iEL). The American authorities justified these measures on the
allegation that the said shares were in fact the property of “1.G.
Farbenindustrie” of Frankfurt, or that they were owned by or held
for L.G. Farbenindustrie.

2. Interhandel is a limited company, entered on June 26th,
1928, in the Commercial Register of the Urban District of Basle,
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and incorporated at Basle in conformity with Swiss law on the
initiative of I.G. Farbenindustrie of Frankfurt. Its original name
was “Société internationale pour entreprises chimiques” (in brici,
“1.GG. Chemie™), The objects of the company are defined in Arti-
cle 2 of the Statute (1940 version) (Annex 1):

“Das Unternehmen ist eine Holdinggesellschaft, Thr Zweck
ist die Beteiligung an Industrie- und Handelsunternechmungen
aller Art, insbesondere der Chemischen Branche im In- und
Auslande unter Ausschluss von Bankgeschiften und unter
Ausschluss des gewerbsmiissigen An- und Verkaufs wvon
Woert papicren.”” *

At the time of its foundation the capital of Interhandel was fixed
at zo million francs. In 1929 it was raised to 290 millions, then
underwent several reductions. The most important among Inter-
handel’s asscts is its participation in G.A.F. At the present time
[nterhandel holds 455,624 of the 592,742 A shares in G.AK, and
the whole of the 2,050,000 B shares issued. Thus, Intcrhandel
controls go to g3 per cent. of the issued shares of the American
concern. In June, 1940, however, Interhandel’s links with LG,
Farben were severed and from that moment German control over
Interhandel finally ceased.

3. The Swiss Government has been asking for the relcase of
Interhandel’s assets in the United States since 1948. In so doing it
relied on the results of several very thorough investigations which
had proved beyond question that Interhandel, a Swiss company,
was neither German property nor controlled by German nationals,
In particular, the Swiss Government cited in support of its request
the financial Accord coneluded in Washington on May 25th, 1946,
between Swiss representatives and representatives of the United
States of America, France and the United Kingdom, acting on
behalf of their allies, hereinafter called the ‘““Washington Accord”
(Annex 2}.

(&) The object of the Washington Accord was to provide a
solution to four essential problems. On the one hand, it complied
with two Allied requests, namely, for the investigation and lhiqui-
dation of German assets in Switzerland, and for the settlement
of what was then called the problem of “looted” gold. In return,
Switzerland obtained satisfaction on two points: the Allies agreed
to abolish the “black Iists” so far as they concerned Switzerland;
and, furthermore, the Government of the United States agreed to
release Swiss assets in the United States which during the war
had been subject to various restrictive measures. This Iast provision

* Trunslation.—The enterprise is o holding company. Its object is participation
in industrial and commercial andertakings of every kind, especially in the chiemical
field, in Switzertand and abroad, but excluding banking and the prolessional pur-
chase and sale of securities.
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was the subject of Article IV, paragraph 1, of the Washington
Accord, which runs as follows:

“The Government of the United States will unblock Swiss
asscets in the United States. The necessary procedure will he
determined without delay.”

(b) In Switzerland itsclf, the Federal Authorities had not
(1\'111t(,d the Washington Accord before examining the case of
Interhandel from thc viewpoint of Swiss law in regard to German
property. As is known, the Federal Council dcmded by its Decree
of February 16th, 1945 to place German assets in Switzerland
under the control of the Swiss Compensation Office, which is the
Swiss bady responsible for execution of the above-mentioned decrce,
in view of the fact that Interhandel had been founded, as mentioned
above, on the initiative of 1.G. TFarben, the Swiss Compensation
Office caused an investigation to be made, from June 11th to
July 7th, 1945, into the position of the said company. This enquiry
showed that, as from June, 1040, Interhandel had scvered all its
connections with .G, TFarben, that the German share of the hirm’s
capitul was a small minority share and that the Board of Directors
consisted almost exclusively of Swiss nationals. The Swiss Compen-
sation Olffice drew from this investigation the logical conclusion that
Interhandel was a Swiss company whose assets were therefore not
subject to the provisions of the Federal Council’s Decree of Febru-
ary 10th, 1g453.

[n response, however, to several Allied representations, in particu-
lar by the United States Government, which declared that it had
found in Germany documents showing close links between [LG.
Farben and Interhandel, the Swiss Compensation Office decided
on October 3oth, 1645, provisionally to block the property of
Interhandel for the purposes of carrying out a fresh and more
thorough investigation. This lasted from November 5th, 1943, to
TFebruary 25th, Y940, and not only covered Interhandel but extended
to hrms and individuals who were in direct or indirect relations with
Interhandel. Like the earlier enquiry, this second investigation
established that Interhandel was in no degree under German in-
fluence, Despite this quite categorical outcome, the Swiss Compen-
siution Ollice continued to block Interhandel, takimg into account
the fact that the Allicd members of the Joint Commission, which
had meanwhile been set up under the Washington Accord, had
not been willing to accept the findings of the second enquiry.

In these circumstances, the Swiss Compensation Office had no
choice but to submit to the Swiss Authority of Review, whose
terms of relerence had been confirmed by the Washington Accord,
an appeal lodged by Interhandel against the blocking of its assets.
On November 26th, 1947, the President of the Swiss Authority of
Review, M. Georg Leuch, President of the Swiss Federal Tribunal,
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invited the Joint Commission, under Article IIT of the Annex to
the Washington Accord, to take part in the review and to communi-
cate to him its findings, accompanied by reasons, within one month.
In a letter of December 1gth, 1947, the majority of the Joint
Commission declined that invitation, declaring that the Commission
was itself investigating the case of 1.G. Chemie (now Interhandel).
It added that, should the Swiss Authority of Review take a decision
before the Joint Commission had completed its work, that decision
would have no effect upon its current investigations.

The Swiss Authority of Review, however, felt unable to delay
its consideration of the case, since it could hardly continue to
maintain a blocking which had been imposed as a temporary
measure, while the Allied Governments had had more than two
years in which to furnish proof of their allegations. The Authority
of Review therefore decided on January sth, 1948, to unblock
Interhandel with retroactive effect (Annex 3}.

In conformity with the provisions of the Washington Accord,
the Swiss Authority of Review communicated its decision to the
Joint Commission, but the Allied Governments made no use of the
right given them by Article 11T of the Annex to the Washington
Accord to submit the dispute to the arbitral tribunal provided for
in that Accord. In those circumstances, the decision of the Aunthority
of Review confirming the non-German character of Interhandel
became res judicata and could therefore be invoked against ali
States parties to the Accord.

4. Despite the foregoing, the American authorities categorically
refused to comply with the Swiss requests for the release of the
G.A F. shares in the United States. Notes exchanged on the matter
between the two Governments showed diametrically opposed views.
(See communications of May 4th, July 26th, September 7th and
October 12th, 1948, Annexes 4, 5, 6 and 7.)

Switzerland continued firmly to maintain the Swiss character
of Interhandel, and consequently demanded that, in accordance
with general international law and more especially in pursuance
of Article IV of the Washington Accord, the assets of the company
i the United States should be released as property belonging to
nationals of a neutral country. It added that the United States
Government could not question Interhandel’s Swiss character
after the investigations and findings both of the Swiss Compensation
Office and of the Authority of Review, against which the United
States Government had not appealed, although it had the right
to do so. The American Government, for its part, denied that the
Washington Accord was applicable to the assets of Interhandel
outside Switzerland.
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5. When it had become convinced that the United States
authorities would not burge in their refusal to release the G.ALF.
shares, the Swiss Government proposcd to the Government of the
United States to enter into negotintions with it in order to seck o
friendly scttlement of the dispute, It repeated that request several
times {sce notes of April gth, 1953, December 1st, 1954, and
March 1st, 16535, Annexcs 8, 9 and 10).

In notes of reply dated May 27th, 19353, and June 7th, 19355
(Annexes 11 and 12), the United States Government rejected the
Swiss proposal, stating that, in its view, the Interhandel case lay
exclusively within the administrative and judicial jurisdiction of
the United States and thit it was therefore no subject for diplomatic
negotintions. It added that the American Department of Justice
was, however, prepared to enter into private contact with the
agents of the Swiss parties concerned. It was, however, pointed
out on the American side straightway that any compromise which
would not grant to the American Office of Alien [’mpvl ty the I uger
share of the assels in question would be considered “unrealistic”
Such o condition could obviously not be accepted by the Swiss
Government.

[From this attitude of the American authorities, the Swiss IFederal
Council could only conclude that the dispute was incapable of
settlement at the diplomatic level.

It was for these reasons that the Swiss Government decided to
propose to the United States Governiment in its note of August gth,
1930 (Annex 13} recourse to arbitration or conciliution.

The Swiss Government relied in the fivst place on the Treaty of
Arbitration and Concilintion dated February 16th, 1931 (Annex 14},
Article 1 of which provides:

“Every dispute arising between the Contracting Puarties,
of whatever nature it may be, shall, when ordinary diplomatic
procecdings have failed, be submitted to arbitration or to
conciliation, as the Lontructing IParties may at the time
decide.”

The undertaking to have recourse to arbitration is a general one
for any difference concerning a claim of a juridical nature; Arti-
cle V provides:

“The Contracting Parties bind themselves to submit to
arbitration every difference which may have arisen or may
arise between them by virtue of a claim of right, which is
juridical in its nature, provided that it has not been possible
to adjust such dilference by diplomacy aud it has not in fact
been adjusted as a result of reference to the Permanent Com-
mission ol Conciliation constituted pursuant to Articles It and
IIT of this Treaty.”

-




AVPPLICATION INSTITUTING PROCEEDINGS (2 X 57) 13

The 1931 Treaty of Arbitration and Conciliation further provides
for concilintion proceedings, which as a rule do not need to precede
arbitration, but which may be obligutory when the Parties do not
in fact resort to arbitration. Article I provides:

“Any dispute which has not been settled by diplomacy and
in regard to which the Contracting Parties do not in fact have
recourse to adjudication by an arbitral tribunal, shall be sub-
mitted for investigation and report to a Permanent Commission
of Conciliation constituted in the manner hercinafter pre-
scribed.”

The Swiss Government also invoked in support of its proposal
Article VI of the Wishington Accord, which is in the following
terms:

“In case differences of opinien arise with regard to the
application ... of this Accord which cannot be settled in any
other way, reconrse shall be had to arbitration.”

This provision, coming at the end of the Washington Accord,
a general provisien covering all disputes which may artse in con-
nu,tmn with any clause in that Accord. It concerns not only the
obligations assumed by the Swiss Government, but also under-
t‘lklng.)s given to that Government by the Allied Governments, and,
in particular, Article IV (1), which affects only relations between
Switzerland and the Umted States,

The Swiss Government further expressed its conviction that, in
virtue of the principles of international law, the Government of the
United States would abstain from taking any unilateral measure in
respect of the property in dispute pending international pro-
ceedings, that is to say, that it would in fact stay for the time being
the sale of G.A.F. shares which it had announced.

In its reply of January 11th, 1957 (Annex 15) the United States
Government rejected the Swiss request to submit the dispute to
arbitration, Similarly, the note of the United States Government
opposed the opening of concilintion procecdings, which, in 1ts view,
could lead to no positive result, the less so because it had already
made known its imability to submit the dispute to subsequent arbi-
tration. In addition, the United States Government refused to
promise to respect the stalus que pending a settlement of the
question.

Thus, the Swiss Government exhausted all the means at its
disposul of putting an end by diplomacy to the dispute which had
arisen between itself and the Government of the United States
concerning the release of Interhandel assets in the United States.
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* #*

11

1. Accordingly, the Swiss Government, heing unable to recognize
the correctness of the American arguments, informed the Govern-
ment of the United States, in a note of October 1st, 1957, that it
felt obliged to bring the dispute before the International Court of
Justice (Annex 16).

z. The Partics to the dispute concerning Interh: Switzer-
Iaiud and the United States—have adhered to Article 36, pqm"mph 2,
of the Statute of the International Court of Justice and recognize
as {,mnpuhm\ its jurisdiction sj:w facto and without special agree-
ment in all legal disputes concerning, nfer alia, the interpretation
of a treaty and any question of international law. The dispute
concerning Interhandel satisfies both these conditions ; its settlement
involves inter pretation of the Washington Accord and an examina-
tion of yuestions of international law.

Hwilzcrl:uu‘l deposited its Declaration accepting the compulsory
jurisdiction of the Court under Article 36, paragraph 2, of the
Statute on July 28th, 1648, without any limitation of time and
on the sole condition of reciprocity.

The United States of America fled their Declaration of acceptance
o August 26th, 1946, for a period of live vears, with a tacit renewal
clause which 1s still in operation.

In these circumstances, the Swiss Federal Government notes
that the Declarations of the two States recognizing compulsory
jurisdiction are in agreement upon the competence of the Court for
the purposc of scttling disputes relating to the interpretation of the
Washington Accord and of questions of international law relevant
to this dispute. Hence it follows that the Court is competent to
adjudicate on the submissions formulated by the Swiss Federal
Government in the present Application.

FY
3 *

111

Having regard to the foregoing considerations:

\Whereas the dispute which has arisen between the Swiss Confede-
ration and the United States of America with regard to the restitu-
tion of the asscts of Interhandel, a Swiss company, raises questions
of infernational law, including that of the interpretation of the
Washington Accord {)f May u-,tll 1046;

Whercas the Swiss Confederation and the United States of
America have adhered to Article 36, paragraph 2, of the Statute of
the International Court of Justice and recognize its compulsory
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jurisdiction #pso facto and without special agreement in all legal
disputes concerning the interpretation of a treaty and any question
of international law;

Whereas the Government of the United States of America
declined the proposal of the Swiss Federal Government to submit
the present dispute to arbitration or conciliation in accordance with
the Treaty of Arbitration and Conciliation of February 16th, 1931,
between Switzerland and the United States of America, Articles I,
IT and V of which provide for recourse to arbitration or conciliation
in any dispute which it has not been possible to settle by diplomatic
means, and also in accordance with the Washington Accord,
Article VI of which likewise provides for recourse fo arbitration
if differcnces of opinion should arise with regard to the application
ot interpretation of that Accord,

Whereas it has not been possible to scttle the dispute by diplo-
nitic means;

Accordingly, and subject to the subsequent presentation fo the
Court, in accordance with Article 43 of ifs Statute, of o Memoriud,
Counter-Memorial and, in general, of any legal argument;

Mavy 1T pPLEASE THE COURT:

To communicate the present Application instituting proceedings
to the Government of the United States of America, in accordance
with Article 40, paragraph z, of the Statute of the Court;

To adjudge and declare, whether the Government of the United
States ol America appears or not, after considering the contentions
of the Parties, :

1. that the Government of the United States of America is under
an obligation to restore the assets of the Soctétd infernationale
pour pariicipations industriclles et commerciales S.A. (Inter-
handel) to that company;
in the alternative, that the dispute is one which is fit for
submission for judicial settlement, arbitration or conciliation
under the conditions which it will be for the Court to deteriiine.,

b

The Swiss Federal Council {urther reserves the right to supple-
ment and to modify its submissions.

The undersigned is appointed by the Swiss Federal Council as
its Agent for the purposes of the present proceedings and Professor
Paul Guggenheim is appointed as his Co-Agent. He is authorized
to inform the Court that for the purpose of all notifications and
communications to he made in these proceedings, the Swiss Federal
Council selects as its address for service the Swiss Kmbassy at
The Hague.

Geneva, October 1st, 1957.
(Stened) G. SAUusER-HaLL.
{Professor Georges Sauser-Hall.)
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I, the undersigned, Swiss Ambassador to the Netherlands,
certify the authenticity of the above signature of Professor
Georges Sauser-Hall, Agent of the Federal Council.
The Hague, October 2nd, 1957.
(Signed) E. pE HALLER.
[L. S.]
16 annexes. :
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Annexe 1

STATUTIEN
der
Internationale Gesellschaft fiir
Chemische Unternchmungen
A-G.
in
BASLL

I. Tfirma, Sitz, Zweck und Daver der Gesellschaft.
§1.
Dic Gesellschaft ist eine Aktiengescllschaft im Sinne des Schwei-
zerischen Obligationenrechtes. Sie fihrt die Firma
Internationale Gesellschaft fiir Chemische Unternehmungen A.-G.
(I.G. Chemie)
Société Internationale pour Entreprises Chimiques S. A,
(I.G. Chemie)
und hat thren Sitz in Basel,

§ 2.

Das Unternchmen ist eine Holdingsgesellschaflt. Ihr Zweck ist
die Beteiligung an Industrie- und Handelsunternehmungen aller
Art, msbesondere der Chemischen Branche im In- und Auslande
unter Ausschluss von Bankgeschiiften und unter Ausschluss des
gewerbsmissigen An- und Verkaufs von Wertpapieren.

[ Traduction ]
STATUTS
de la
Socicté [nternationale pour Lntreprises
Chimiques S. A.
a

BALE

[. Raison sociale, sitge, but et durée de la société,
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§t

La société est une société anonyme, au sens du Code suisse des
obligations. Elle porte la raison sociale snivante

Internationale Gescllschaft {iir Chemische Unternehmungen A.-G.
(L.G. Chemie)
Société Internationale pour Entreprises Chimiques 5. A.
(I.G. Chemie)

et a son siége a Ble.
§2

L’entreprise constitue une société holding. Elle a pour but la
participation aux entreprises industrielles et commerciales detoute
nature, en particulier dans le domaine chimique, en Suisse et &
’étranger, a l'exclusion des affaires bancaires ainsi que de l'achat
et de la vente professionnelle des papiers-valeurs.

Annexe 2

DELEGATION SUISSE ) _
Washington, D). C., lc 25 mat 1940.

Messieurs,

Au cours des négociations qui viennent de se.terminer, les Gou-
vernements alliés, reconnaissant pleinement la souveraineté suisse,
ont fait valoir leurs droits aux biens allemands en Suisse, se fondant
sur la capitulation de I’Allemagne et 'exercice par eux de 'autorité
supréme dans ce pays; d’autre part, ils ont demandé la restitution
d’or qu’ils disent avoir été pris contre tout droit par "Allemagne
aux pays occupés, pendant la guerre, et transféré par clle en Suisse.

Le Gouvernement suisse a déclaré ne pouvoir reconnaitre de
fondement juridique & ces prétentions, mais étre désireux de :
contribuer pour sa part a la pacification ¢t & la reconstruction de
I’Europe, y compris le ravitaillement des contrées dévastées.

Dans ces circonstances, nous sommes parvenus a I'Accord ci-
aprés: '

1. L'Office suisse de compensation poursuivra et complétera les
recherches concernant les biens de toute nature en Suisse, appar-
tenant A ou contrdlés par des Allemands en Allemagne et les

il msmn Aealamant anmlicahle dane le ecag
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2. Les Allemands atteints par cette mesure seront indemnisés
en monnaie allemande, & un cours fixe applicable dans tous les
cas, en contrepartie de leurs biens liquidés en Suisse.

3. La Suisse fournira, sur les fonds & sa disposition en Allemagne,
la moitié des sommes en monnaie allemande nécessaires a cet cffet.

4. L’Office suisse de compensation exécutera les taches qui lui
sont confiées en étroit contact avec une Commission mixte au sein
de laquelle chacun des trois Gouvernements alliés aura un repré-
sentant et dont fera partie également un représentant du Gouver-
nement suissc. Elle pourra, tout comme les personnes privées
intéressées, recourir contre les décisions de I'Office de compensation.

5. Le¢ Gouvernement suisse prendra 4 sa charge les frais d’ad-
ministration et de liquidation des biens allemands.

11

Sur le produit de la liquidation des biens situés en Suisse et
appartenant & des Allemands en Allemagne, une part de 509% sera
bonifiée 4 la Suisse et une part égale sera mise & la disposition des
Alliés en vue de la reconstruction des pays allies dévastés ou
appauvris par la guerre et le ravitaillement des populations affamées.

2, Le Gouvernement suisse s'engage 4 mettre a4 la disposition
des trois Gouvernements alliés un montant de 250 millions de francs
suisses, payable & vue en or & New York. Les Gouvernements
alliéds, de leur cété, déclarent qu’en acceptant ce montant ils
renoncent, pour eux-mémes et pour leurs Banques d’émission, a
toutes revendications contre le Gouvernement suisse ou la Banque
nationale suisse relatives i l'or acquis par la Suisse de I'Allemagne
pendant la guerre. Toute question relative &4 cet or se trouve
ainsi réglée.

I11

Les modalités d'application  des  dispositions qui  précédent

firurent 4 'Annexe.
v

. L¢ Gouvernement des Ltats-Unis débloquera les avoirs suisses
aux Iitats-Unis. La procédure nécessaire sera fixée sans délai.

2. Les Alliés supprimeront sans délai les «listes moires » pour
autant qu’elles concernent la Suisse.

Vv

Le représentant soussigné du Gouvernement suisse déclare agir
¢galement au nom de la Principauté de Liechtenstein,
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Remarques: La letire envoyée par les délégations allides 4 la déle-
gation suisse cst d'une tencur identique, sauf en cc qui concerne I
paragraphe V qui, dans la lettre des Alliés, est rédigé de Ia fagon
suivante:

Les représentants soussignés des Gouverncments des Iitats-Unis
d’Amérique, de la France et du Royaume-Um de Grande-Bretagne ct
d'Irlande du Nord déclarent qu’en ce qui concerne les dispositions qui
précédent ils agissent également pour le compte des Gouvernements
des pays suivants: Albanie, Australic, Belgique, Canada, Dancmark,
Egypte, Gréce, Inde, Luxembourg, Norvege, Nouvclle-Zélande, Pays-
Bas, Tchécoslovaquie, Union de l'Afrique du Sud, Yougoslavie e,
autant que de besoin, pour le compte de leurs banques d'émission,

VI

S'il devait s’élever des divergences d’opinion au sujet de I'appli-
cation ou de l'interprétation du présent accord et si ces divergences
ne pouvaient étre résolues autrement, il serait fait appel & 'arhitrage.

v

Le présent Accord et son Annexe entreront en vigueur dés qu'ils
auront été approuvés par le Parlement suisse,

Le présent Accord et son Annexe sont établis en texte anglais
et frangais, les deux textes faisant également foi.

Veuillez agréer, Messieurs, l'assurance de ma haute considération.

Aux Chefs des Délégations allides,
WasHINGTON, 2. C. {Signé) Sruckr,

ANNEXE
I

A. —Les biens situés en Suisse et appartenant a des Allemands en
Allemagne, définis sous IV ci-dessous et désignés ci-aprés « biens
allemands », seront liquidés comme il suit:

a. Les débiteurs en Suisse d’Allemands en Allemagne scront
tenus de verser le montant de leur dette & un comipte ouvert
auprés de la Banque nationale suisse, an nom de 1'Office de
compensation. Ce versement aura effet libératoire.

b. Toutes les personnes, physiques et morales, en Suisse, qui,
de quelque maniére que ce soit, administrent un bien allemand
seront tenues de le remettre, avec effet libératoire & I'¢gard de
'ayant-droit, & I'Office de compensation. Cet Office liquidera

TLT o n nt mem ravenra la neadnit an eomnte mentionnéd sous a.
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¢. Toutes les participations i des entreprises et autres organismes
suisses, appartenant 4 des Allemands en Allemagne, seront
prises en charge ct hiquidées par I'Office de compensation. Le pro-
duit de cette liquidation sera versé au compte mentionné sous «.

d. 1l sera procédé d’une manicre analogue en ce qui concerne
tous autres biens allemands.

e. La Commission mixte examinera avec bienveillance tous les
cas, qui Iai seront soumis puar I'Office de compensation, de
biens d’origine suisse se trouvant en Suisse et qui appurticnncnt
a des femmes de naissance suisse mariées & des Allemands ¢
résidant en Allemagne.

B. — L'Office de compensation s'efforcera, avec I'assistance de
Ia Commission mixte, de déceler et d’assurer I'annulation de toutes
manceuvres, telles que prises de gage, privileges, hypothéques ou
autres de nature & couvrir frauduleusement des biens allemands.

C. — L’Office de compensation fera connaitre & la Commission
mixte, pour transmission aux autorités compétentes en Allemagne,
le montant de la liguidation de biens allemands dans chaque cas
particulier, avec indication du nom ct de 'adresse du titulaire du
droit. Les autorités compétentes en f\]](,nmgnc prendront les mesures
nécessiires pour enreg 1~strvr le titre des intéressés allemands aux
biens liquidés A recevoir la contrepartie de ceux-ci, en monnaic
allemande, caleulée & un taux de change uniforme. Un montant
égal & la moitié du total des Indemnités revenant aux intéressés
allemands sera débité du crédit existant au compte du Gouverne-
ment suisse & la « Verrechnungskasse » 4 Berlin, Rien dans cct
arrangement ne pourra étre invoqué, a I'avenir, par l'une ou l'autre
partic au présent Accord comme un précédent pour le réglement
des créances suisses sur I'Allemagne, et il ne pourra étre allégué que
les Gouvernements allics ont reconnn par 1a aucun droit a la Suisse
a disposer du crédit ci-dessus mentionné.

II

A, — L’Oflice de compensation sera chargé de rechercher, prendre
possession ¢t liquider les biens allemands.

B. — Le Gouvernement suisse assurera 'application du présent
Accord en collaboration avec les Gouvernements des Etats-Unis, de
la France et du Royaume-Uni. A ces fins, il sera constitué une Com-
mission mixte, sicgeant & Berne ou a Zurich, et composée d’un
représentant de chacun des quatre Gouvernements, Cette Com-
mission, dont les fonctions sont indiguées ci-uprés, statuera 4 la
najorité des voix,

C, — L'Office de compensation et la Commission mixte entreront
en fonctions aussitdt que possible aprés Uentrée en vigucur de
I"'Accord.
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D. — L’Office de compensation exercera ses fonctions en colla-
boration avec la Commission mixte. Il tiendra celle-ci au courant
de son activité périodiquement; il répondra aux questions qui lui
seront posées par la Commission, relatives au but commun, 2
savoir la recherche, le recensement et la liguidation des biens
allemands. L'Office ne prendra aucune décision importante sans
consulter préalablement la Commission mixte. L'Office de compen-
sation et la Commission mixte mettront a leur dlaposltmn réci-
proque toutes informations et tous documents propres & facihiter
I'accomplissement de leurs tiches,

E. — L'Office de compensation continuera, comme par le pass¢,
a procéder & toutes enquétes utiles en ce qui concerne la situation
et le statut de biens que I'Office aura des raisons de considérer
Comm{, biens allemands, ou qui lui scront ‘)l{{fl.ll(,ﬁ conune tels par
la Commission mixte, ou dont la propri¢té suisse de bonue loi
serait suspectée ou contestée. Les conelusions auxquelles purviendra
I’Office seront discutées avec la Commission mixte.

F. — L'Office de compensation, aprés consultation de la Com-
mission mixte, fixera les modalités et conditions de ventes des
biens allemands, d’'une maniére générale ou dans des cas particu-
liers, en tenant raisonnablement compfe 4 la fois des intéréts
nationaux des Gouvernements signataires et de ceux de I'économic
suisse, ainsi que de 'opportunité d’obtenir le meilleur prix et de
favoriser la liberté du commerce. Seules les personnes de nationalité
non-allemande présentant les garanties voulues seront admises &
participer & P'acquisition des biens en question, et toutes mesures
utiles seront prises pour éviter le rachat uitéricur de ces biens par
des ressortissants allemands.

I

Si la Commission mixte, aprés consultation avec 1'Office de
compensation, ne peut se déclarer d’accord avec la décision de cet
Office, ou si la partie en cause le désire, affaire peut étre, dans
le délai d’un mois, soumise 4 une Autorité suisse de recours, Cette
Autorité sera composée de trois membres et présidée par un juge.
Elle statuera dans la forme administrative, dans les délais les plas
brefs et suivant la procédure la plus simpie. La décision de 'Oflice
de compensation ou, selon le cas, de UAutorité suisse de recours,
sera définitive.

Toutefois, si la Commission mixte est en désaccord avec une
décision de 1'Autorité suisse de recours, les trois Gouvernements
alliés pourront, dans le délai d'un mois, soumettre le différend, s'il
porte sur des points visés & 1'Accord ou 4 son Annexe ou s'il est
relatif & leur interprétation, & un Tribunal arbitral compos¢ d'un
membre désigné par les trois Gouvernements alliés, d’un membre
désigné par le Gouvernement suisse et d'un tiers arbitre désigné
d’accord entre les quatre Gouvernements., Pour les affaires qui ne
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sont pas de premiére importance, la Commission mixte et 1'Otfice
de compensation pourront se mettre d’accord pour soumettre
I'affaire au tiers arbitre statuant seul en tant que Tribunal arbitral.

Tous moyens de preuve pourront étre produits devant le Tribunal
arbitral qui statuera souverainement sur tous les points de fait et
de droit qui lui seront soumis.

Les décisions du Tribunal arbitral seront définitives.

Les frais du Tribunal arbitral seront prélevés sur le produit de la
liquidation des biens allemands, avant tout partage.

Iv

A. — Le terme « bicn », tel qu'il est employé dans 1'Accord ot
son Anncxc comprendra tous biens, droits et intéréts de quelque
nature que ce soit, acquis avant le 107 junvier 1948, Les sommes
que des personnes on Suisse ont di ou doivent payer par l'inter-
médiaire du clearing germano-suisse ne seront pas considérées pour
Papplication de I'Accord comme biens allemands.

3. — L'expression « Allemands en  Allemagne » vise toutes
personnes physiques et morales résidant ou constituées en Allemagne
ou ayant le sicge de leurs afiaires en Allemagne, autres que les
organismes de toute nature appartenant 4 ou contrdlés par des
personnes qui ne sont pas de nationalité allemande. Des mesures
approprices seront prises pour liquider les intéréts que des Allemunds
en Allemagne posstdent en Suisse par lUintermédiaire de tels
organismes, ainsi que pour sauvegarder les intéréts substantiels
de personnes de natienalité non-allemande qui seraient, sans cela,
liguiclés.

Les Allemands gui auront ¢6¢ rapatrics avant le 17 janvier 1948,
ou au sujet desquels seru intervenue, avant cette date, une décision
de rapatriement émanant des autorités suisses sont assimilés aux
« Allemands en Allemagne ».

V

Le Gouvernement suisse s’engage, eu égard aux circonstances
spéciales du cas, & autoriser les trois Gouvernements alliés & tirer
immédiatement, jusqu’a concurrence de 50 millions de francs
suisses, des avances sur le produit de la liguidation des biens
allemands, avances qui seront imputables sur leur part de ce
produit. Ces avances seront affectées & la « réhabilitation » et an
rétablissement des victimes non rapatriables de Iaction allemande,
par U'intermédiaire du Comité intergouvernemental des réfugiés.

VI

A. — En attendant la conclusion d’accords multipartites aux-
quels les trots Gouvernements alliégs ont Iintention d'inviter le
Gouvernement suisse & adhérer, et en attendant la participation

)
J




24 ANNEXES A LA REQUETE (N° 3}

de ce Gouvernement auxdits arrangements, aucun brevet de
propriété allemande en Suisse ne sera vendu sans l'accord de la
Commission mixte et de ['Office de compensation et il n’en sera
pas dispos¢ autrement sans cet accord.

B. — Il en sera de méme de ventes ou transferts de marques
de fabriques ou de droits d'auteur allemands.

VII

Les dispositions qui précédent ne sont pas applicables aux bicns
de I'Etat allemand en Suisse, y compris les biens de la Reichsbank
et de la Reichsbahn.

Washington, D. C., le 25 mai 1946.

Annexe 3

L’AUTORITE SUISSE DE RECOURS
fondée sur I'Accord de Washington

L' Autorité de recours
a décidé
dans sa séance du 5 janvier 1948
dans la cause

Société Internationale pour Entreprises Chimiques 3. A. (L1.G.
Chemie}, Peter Merianstrasse 19, a Bale, représentée pur 'avocat
Dr E. Wehrli-Bleuler a Zurich,
contre
la décision du 30 octobre/is novembre 1945 de I'Office suisse de
compensation & Zurich, . .
concernant le blocage des biens:

1. — Le recours est admis et la soumission de la recourante
au blocage des biens allemands en Suisse est levée, avec cffet
rétroactif au 30 octobre 194s.

2. — La présente décision sera communiquée 2 la recourante,
au Département politique fédéral, & la Commission mixte ct &
I'Office suisse de compensation.

Berne, le 5 janvier 1948.
Au nom de Autorité de recours
Le Secrétaire:

NB. L’expédition compléte de la décision de recours suivra.




ANNENES & LA REQUETE (N7 4)

1=
L

Aunexe 4

The Minister of Switzerland presents his compliments to the
Honorable the Secretary of State and has the honor to call his
attention to the following matter.

1. The assets of Sociét¢ Internationale pour Participations
Industriclles et Commerciales S, A., alse known as Internationale
Industrie- & Handelsbeteiligungen A.G.; formerly known as
Société Internationale pour Lntropmscs Chimiques S, A {LG.
Chemie), also formerly known as Internationale Gesellschaft fiir
Chemische Unternchmungen A.G. (and hereinafter called Inter-
handel), vested in the Office of Alien Property, apparently were
seized under the assumption that the company, founded on the initia-
tive of a4 German combine in 1928, reflected interests in the sphere
of section 5 () of the Trading with the Enemy Act, as amended,

2. Although neither the Swiss authoritics nor the American
Government has produced evidence against Interhandel, the Swiss
blocking provisions were applied provisionally.

3. Interhandel’s appeal against this blocking was submitted to
the competent Authority of Review, provided for by the Washington
Accord of April 25, 1946. Upon completion of extremely thorough
mvestigations made by the Swiss Compensation Office, and (lftcr
the submission of the result thercof by the Swiss Compensation
Office to the Joint Commission, and after their joint co-operation
in relation thereto, the Authority of Review, on Janunary 5, 1948,
retroactively lifted the blocking of Interhandel. The allegation of
an enemy control had proved to be withont foundation.

4. According to Annex III, paragraph 2z, of the Washington
Accord, the three Allied Governments may, within one month,
require the difference to be submitted to arbitration, if the Joint
Commuission s in disagreement with any decision of the Authority
of Review. Since the three Allied Governments failed to take this
step, the decision of the Authority of Review declaring Interhandel
a Swiss concern has become final and binding upen all parties to
the Accord,

- 5. Under Article 1V of the Washington Accord, the Government
of the United States agreed to the releasc of Swiss assets in the
United States.

The Minister would therciore appreciate it if the Department
of State would contact the competent Government agencies with
a view to having the vested property returned to Iunterhandel.
The annexed documents are transmitted solely to describe the
vested property and to reflect Interhandel’s title thereto.

Washington, D.C.
May 4, 1948,
330-8-48 Rh/md.
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Enclosures
Form APC-1A — Notice of Claim for Property — concerning
455,448 shares of the A stock and 2,050,000
shares of the B stock of General Aniline and
TFilm Corp.
. . . Schedule gB — Characterization of Corporate

Claimant

Supplements (with annexes) Nos. 1, 2, 3, 4, 5, 54, 6, 0A, 7, 74,
7B, 7C, 7D, 8, 8A, 8B, g, A, gB, gC, 10, 104,
10B, 10C, 10D, 11, IIA, 11B, 11C, 11D, 12,
1zZA,

Form APC-1A — Concerning 176 shares of the A stock of General
Aniline & Film Corp.

” yoon Schedule gB
Supplements (with annexes) Nos. I, 1A, 1B
Form APC-1A — concerning cash in the agregate amount of

5975,244.70.

" . . Schedule gB3
Form APC-tA — concerning cash representing dividends paid by
General Aniline & Film Corp. on Sept. 28,
1940, Dee. 12, 1940, Oct. 10, 1941 upon 630,000
shares of the B stock of General Aniline &
Film Corp. registered in the name of L. [).
Pickering & Co. and belonging to the claimant.

. s Schedule gB

Form APC-1A — concerning cash representing dividends paid by
Generul Aniline & Film Corp. during the years
1940 and I941 upon 6oo,000 shares of the
B stock of General Aniline registered in the
name of Chemo Maatschappi] veor Chemische
Ondernemingen, and upon 300,000 shares regis-
tered in the name of N.V. Maatschappij voor
Industrie en Handelsbelangen all belonging to
claimant.

" woom Schedule gB

Form APC-1A — concerning cash representing dividend paid by
General Aniline on Dec. 15, 1941 upon 650,000
shares of the B stock of General Aniline regis-
tered in the name of L. D. Pickering & Co.
and belonging to the clamant.

" . o Schedule gB

Form APC-1A — concerning cash representing dividends paid by
General Aniline on Oct, 10, 1941 and Dec. 13,
1G41 upon 500,000 shares of B stock of General
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Aniline registered in the name of Banque
Fédérale S.A. and belonging to the claimant.
” b Schedule gB

Legation of Switzerland — May 4, 1948

Adnnexe 3
Copy

The Secretary of State presents his compliments to the Chargé
G Affaires ad interim of Switzerland, and refers to the Minister's
nate of May 4, 1948, with enclosures, concerning the return of
assets in the United States claimed by 1.G. Chemie, In the Minister's
note attention is called to a decision of the Swiss Authority of
Review “declaring Interhandel 1.G. Chemie a Swiss concern”

The Department of State bas now consulted with the Department
of Justice and the Treasury Department, and desires to communi-
cate the following as the final and considered view of this Govern-
nwut on the matter,

As representatives of the Swiss Governments have heretofore
Boen imformed, this Governmoent considers the decision of the Swiss
Authority of Review as having no etfect on the question of the
assets i the United States vested by this Government and claimed
by LG Chemie,

The decision of the Swiss Authority of Review was made on an
appeal of 1.G. Chemie from a provisional blocking ordered by the
Swiss Compensation Office pursuant to the Swiss Federal Council
Diceree of February 16, 1945, and not on an appeal taken under the
terms of the Washington Accord of May 25, 1646. The question of
whether the assets in Switzerland held by 1.G. Chemie are German
assets whicli come within the provisions of the Washington Accord
15 still before the Joint Commission. Plainly the decision of the
Swiss Authority of Review, when made as a result of an appeal
under @ Swiss decree rather than as o result of an appeal by the
Joint Conunission or by an interested party under the Accord,
15 not binding upon the United States, cven as to the status of
[.Gl Chenie assets in Switzevkand,

[n any event, the Washington Accord governs only property in
Switzerland owned or controlled by Germans in Germany, the
proceeds of which are to be used as specified in the Accord. Asscts
subject to vesting in the United States, whether or not they have
been vested, arve clearly without the scope of the Accord. The
decision on LG, Chemic’s claim to assets in the United States 1s
solely one for the Attorney General under Section 32 of the Trading
with the Encemy Act, as amended (Public Law No. 322, 79th
Congress, 2nd Session, 50 U.S. C. App. Sec. 32), or for the United
States courts if snit should be instituted under Section ¢ (@) of the
Trivking with the Enemy Act.
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The views of this Government were clearly stated in the negotia-
tions leading to the Accord of May 25, 1946. Thusin the memorandum
of June 18, 1947, replving to the Aide-Mémoire of the Swiss Legation
of June 4, 1947, raising the same point as now raised, the Pepartment
stated:

“‘During the course of the negotiations leading to the Accord
of May 25, 1946, the United States representatives made clear
that a decision on the Interhandel .G, Chemie case can huve
no effect on any settiement of or decision on the vesting by
the Alien Property Custodian of February 1942 of the stock
of the General Aniline and Film Corporation. The United
States Government has not changed its view in this matter.”

In its Aide-Mémoire of April 21, 1948, the Department also
expressed agreement with the view of the Attorney General of the
United States that “German assets located outside of Switzerland
are not within the scope of the Accord. ***** Property vested by
the United States ***** (is] wholly unaffected by the Washington
Accord ****¥” The Department further pointed out that this
has been the consistent view of the Government of the United
States since May 25, 1946, and that, concurrently with signing «f
the Accord this understanding was stated to, and understood by,
Swiss officials.

This Government’s consistent interpretation of Article IV of the
Accord has been that it relates only to the establishment of a
procedure for the unblocking of Swiss assets in the United States;
and, as is true of the cntire Accord, it in no way relates to assets in
the United States vested or vestible under the Trading with the
Enemy Act. This interpretation follows the intent of the negotiators
of the Accord. It will be recalled that the implementation of this
Article took the form of an agreement between the Treasury
Department and the Swiss Minister of Finance for the defrosting of
the frozen Swiss assets in the United States. Moreover, under t}ll\
agreement the Swiss Government was precluded from certification
of assets in the United States deemed by this Government to be
German tainted, or otherwise ineligible for certification, even though
claimed by enterprises organized in Switzerland.

It is therefore clear that no clause of the Accord touches upon
or affects in any manner assets or properties in the United States
in which a direct or indirect German interest is asserted, and the
status of such assets or properties is not subject to any of the proce-
dures of the Accord. The decision of the Swiss Authority of Review
is not relevant to the vesting of the property in question and the
contention that the assets claimed by 1.G. Chemie in the United
States should be released must therefore be rejected,

Department of State,
Washington July 26, 1948.
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Annexe 6
Copy
LEGATION OF SWITZERLAND
WASHINGTON, & D.C.

The Chargé d'Affaires ad interim of Switzerland presents his
compliments to the Honorable the Secretary of State, and has the
honor to refer to the note of the Department of State of July 26,
1948, concerning the assets of the Swiss corporation Interhandel.

The Legation has been instructed to bring to the Department's
attention the following points:

I. The Swiss Government is of the opinion that the decision of
the Swiss Authority of Review recognizing /nierhandel as & Swiss
corporation, juridically as well as economically, is binding for the
signatories of the Washington Accord of May 25, 1946. The contrary
opinion expressed by the Department of State in its note of July
26, 1948, would appear to be based on an erroncous interpretation
of the procedure followed in reaching this decision and of certuin
provisions of the Accord. It 1s truc that the Swiss Compensation
Office began its investigations on behalf of Interhandel before
the conclusion of the Washington Accord ; but it is likewise true thaut
that Office continued its research after the signing of the agreement,
and this in accordance with the provisions of Article I (r}: "“The
Swiss Compensation Office shall pursue and complete its investi-
gations of property of every description in Switzerland owned and
controlled by Germans in Germany...” That the Swiss Office of
Compensation acted in conformity with the dispositions of the
Accord is apparent from the fact that the Joint Commission
participated in the investigations in transmitting documents to
the Office, in suggesting steps to be taken, and in discussing with
it the result of the investigations. The Joint Commission thus exer-
cised the functions assigned to it in Section II (D) of the Annex
to the Accord.

The Joint Commission has no authority except as conferred by
the Aceord. If the case of Interhandel had been treated by the
Swiss Compensation Office as a purely Swiss matter, the Joint
Commission would not have asked to collaborate in the investi-
gations of the Office, nor would it have been in a position to do so.
By intervening, the Joint Commission indicated that it regarded
the Swiss Compensation Office as proceeding in conformity with
the terms of the Accord. Consequently, the appeal of Interhandcl
against blocking has been adjudged by the Aunthority of Review
as an appeal made by a party having an interest in the Accord,
under the procedure set forth in Section I1I of the Annex to the
Accord: “If the Joint Commission after consultation with the
Compensation Office is unable to agree to the decision of that
Office, or if the party in interest so desires, the matter may within
a period of one month be submitted toa Swiss Authority of Review.”
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This text gives Interhandel the right to appeal under the provisions
of the Accord. This corporation was even obliged to do so because
the decision of the Compensation Office was made in cobservance
of the articles of the Accord, as evidenced by the intervention of
the Joint Commission in collaboration with the Office.

Furthermore, in declining the invitation of the Authority of
Review to participate in the procedure of appeal, the Joint Com-
mission did not state that the examination of the Interhandel case
by the Authority of Review was not taking place according to
the procedure fixed in the Accord. The only reason given was that
the Commission had not completed its investigations. Such being
the case, if the Joint Commission had wished to continuc its
investigations, the three Allied Governments could have required
the difference to be submitted to arbitration. In not doing so, these
Governments have recognized implicitly the decision reached by
the Authority of Review.

Thus the decision, whereby it is established that Interhandel
is a Swiss-controlled corporation, is binding for the signatories of
the Accord. Tt is therefore expected that the American Government
would act accordingly.

2, Vested property is not excluded from the Washington Accord,
and the provisions of the Accord do not allow such an exclusion
to be construed.

The Swiss Government, therefore, fails to see how the opinion
that such property may escape the dispositions of the Accord cin
be defended. Moreover, according to the note of the Departiment
of State of July 26, 1948, even property not yet vested but subject
to vesting should be excluded from the Accord.

If such opinion were admitted, the distinction between vested
and non-vested property would be without meaning, as the Ameri-
can authorities could at any time transform non-vested property
into vested property and thereby render the provisions of the
Accord inapphcable to it. ,

Property subject to vesting order is property in which an enemy
interest is asserfed. Such assertion, however, does not exclude the
possibility that this property is non-enemy. Actually, vesting does
not finally determine whether or not the property is enemy. This
must be decided only after examination of the facts. The real issue
is not whether the property in the United States is vested but
whether the property is Swiss. Since the Accord fixes a procedure
to determine whether or not a property is German, the decision
reached after this procedure is completed is applicable as well to
vested property as to any other property.

Hence the decision made by the Authority of Review, according
to the procedure set forth in the Accord—decision whereby it was
established that Interhandel is a Swiss corporation—carries with
it the obligation to liberate the assets of Interhandel which were
vested.
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3. In the records of the negotiations which resulted in the
Washington Accord of May 25, 1946, no trace was found of verbal
declarations made by the United States representatives, on the
strength of which a decision in the Interhandel case could have no
effect on the vesting of the stock of the General Aniline and Film
Corporation.

At any rate, any such declarations would have no binding cffect
on the signatories of the Accord by reason of not being mentioned
in the Accord, nor in its Annex, nor in the letters exchanged the
same day. It is a well-established principle of law that such decla-
rations are meaningless unless reproduced in a written document or
communicated to the interested government or to the authority
which negotiated the treaty (sce for example the decision of the
Suprenie Court ol the United States, re Arizona vs. Californiu,
May 21, 1934).

4. The observations in the foregoing paragraph apply equally
to the declarations contained in the aide-mémoire of the Depart-
ment of State of April 21, 1948, according to which German assets
located outside Switzerland are excluded from the dispositions of
the Accord. These declarations do not appear in the records of the
Swiss delegation.

The Swiss authorities cannot admit the opinion of the Department
of State with regard to German assets located outside Switzerland;
but it must furthermore be pointed out that in any event this
opinion could not apply in the present case. Interhandel having
been recognized as a Swiss corporation, through the procedure
established by the Accord, its asscts in the United States cannot
possibly be considered as German.

5. By the Washington Accord, the United States has undertaken
fo unblock Swiss assets. Article 1V (1} of the Accord stipulates
in very broad terms that the Government of the United States
“will unblock Swiss assets in the United States”. There is no reason
to give to the word “unblock” a special and restrictive meaning
nor to consider it applicable only to one category of Swiss asscts
in the United States and not to others,

“Unblock” means liberate. Consequently, property which has
been proved to be Swiss under the procedure set forth in the
Accord, as is the case for the property of Interhandel, must be
effectively liberated, and no distinction between “frozen” and
“vested” asscts 15 justified.

As brought out under point z herein, there is no juridical or
moral ground which allows that vested property may not be
liberated while non-vested but frozen property may be unblocked.
Again, the only question is whether or not the property 1s Swiss.

Although the procedure for certification agreed upon by the
exchange of letters of November 22, 10946, 1n conformity with
Article IV (1) of the Washingten Accord, does apply only to certain
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Swiss assets in the United States, the obligation undertaken by
the American Government to unblock Swiss assets should none the
less be fulfilled for all other Swiss assets, be they vested or not.
Nothing in fact allows the interpretation that by the exchange of
letters of November 22, 1946, Switzerland has accepted that
Article IV (1) of the Accord is not applicable to vested property or
to property subject to vesting. -

Inasmuch as it has been established, under the procedure stip-
ulated in the Washington Accord, that Interhandel is a Swiss
corporation, it follows that the United States should, according to
the obligation assumed under Section IV of the Accord, liberate
the assets of this corporation.

The foregoing considerations demonstrate that the position of
the United States in the Interhandel case cannot be considered by
the Swiss Government as being in conformity with the provisions
of the Washington Accord. It is the firm hope of the Government
of Switzerland that the American authorities will reconsider the
case in the light of the arguments presented in this note and liberate
the assets of Interhandel in the United States. Should this expec-
tation not be fulfilled, the Government of Switzerland would have
no other recourse but to request that the question be submitted to
the arbitration procedure provided for in Article VI of the Accord
of May 25, 1946.

Washington, D.C.
September 7, 1948.

Annexe 7
CU;)_\'

The Secretary of State presents his compliments to the Honor-
able the Minister of Switzerland and has the honor to refer to
the Legation’s note of September 7, 1948 concerning assets in the
United States claimed by I.G. Chemie.

After careful consideration of the points mage in the Legation’s
note, this Government reaffirms its views stated previously. The
question of the return of the property formerly owned by LG.
Chemie and now vested under the Trading with the Encmy Act
is wholly beyond the scope of the Washington Accord of May 25,
1946, and is governed solely by the statutes of the United States.
The question is far beyond any permissible construction of the
Accord and is therefore not subject to the arbitration clause of
the Accord.

There follow certain detailed comments on the points raised in
the Legation’s note, which should not, however, be taken as
limiting the finality and generality of this Government’s firm
views on the question, both as expressed at this time and on
prior occasions.
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The first point raised by the Legation is to the effect that the
decision of the Swiss Authority of Review recognizing 1.G. Chemie
as a Swiss corporation, is binding upon the signatories of the
Washington Accord. The point is of no significance with respect
to the instant claim by 1.G. Chemie. That claim relates to the
return of property located in the United States and subject to
this Government’s powcrs of seizure, and, as has been made clear
by this Government, such property is nowise subject to the Accord.
However, since the Legation seems to stress that the Authority
acted under the At,cord, it may be pointed out that the Lf_gatmn
is in error.

The proceeding before the Authority of Review was not onc
uneler the Accord, but was rather an appeal by Chemie from the
provisional blocking under the Swiss Iederal Council decree of
I'ebruary 16, 1945. The appeal by Chemie was, indeed, filed before
the Accord was signed. The Legation is apparently of the view
that the proceeding became one under the Accord by reason of
certain “'collaboration” between the Joint Commission and the
Swiss Compensation Office. This ‘collaboration”, however, was no
more than an effort of the Joint Commission to secure information
with respect to 1.G, Chemie, pursuant to a separate proceeding,
under the Accord, initiated by the Commission on [uly 25, 1g47.
The Joint Commission was not invalved in the proceedings before
the Authority., Thus, in response to the offer of the Authority to
intervene in the appeal before it, the Joint Commission wrote
that the Chemie case under the Washington Accord was still before
the Commission and that there was no basis for the Commission
to appear before the Authority pursuant to the Accord. In conclu-
sion, it was said, on behalf of a majority of the Commission, that
“The appeal presented (by 1.G. Chemie) can, naturally, have no
clfect an any proceedings, undertaken pursuant to the Washington
Accord, on the matter by the Joint Commission.” This disposes
of any possible contention that the decision of the Authority of
Review has any effect upon the signatories of the Washington
Accord.

The remaining points raised by the Legation relate to the question
whether any (1LCISIUH under the Accord can uffect the disposition
ol property which was within the power of the United States to
seize as enemy property, i.e., vested or vestible property under the
Trading with the Enemy Act.

The text of the Accord disposes of this question. If there werc
any doubts as to the meaning of the words of the Accord, they
would be entirely resolved by its implementation since signatuie,
the record of the negotiations, and the limitations on the authority
of all the negotiators for the Allies, and particularly on the authority
of the negotiator for the United States. These are all confirmatory
of the limitation of the applicability of the Accord te German
property within Switzerland, subject to the control of the Swiss
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Government, and to the exclusion of German property outside
Switzerland, property subject to the seizure powers of the Allics.

The text of the Accord lends no support to the assertion that
decisions of the tribunals created or mentioned in the Accord arc
to affect property in the United States, vested or not. On its face
the Accord relates only to property “in Switzerland”. There are
repeated references, in the Accord, to property “in Switzerland”,
as well as references to persons in Switzerland administering German
property, to persons in Switzerland indebted to Germans, and to
the liquidation of property in Switzerland.

The only (and therefore exclusive) reference in the Accord to
assefs in the United States or to assets outside of Switzerland, is
found in Article IV, This article provides in part that “The Govern-
ment of the United States will unblock Swiss assets in the United
States”. There has been no doubt since prior to the negotiations
for the Accord but that such language refers only to the forcign
funds subject to the freczing controls and not at all to the dive wlm“
of vested property, This limited meaning of the word “unbloeck”
was well appreciated by the Swiss negotiators for the Accord, who
repeatedly expressed their concern over the freezing of Swiss funds
in the United States, The term “unblock” had and has had a clear
and precise meaning,

The Department has already pointed out that conlirmation of
the meaning of ‘‘unblock”, as limited only to frozen property,
lies in the terms of the agreement between the Treasury Department
and the Swiss Minister of Finance of November 1646 for the defrost-
ing of frozen assets in the United States.

Even aside from explicit views communicated during the nego-
tiations, therc are many statements relevant to the question of
the applicability of the “Accord in the record of the negotiations.
Among these are numerous indications that the participating
Allied Governments, as successors te the legal authority of the
German Government, were directing themselves only to the
subjection to reparations of German property which, hecause
of its location in Switzerland, was beyond Allied control. They
were not concerned with German property outside of Switzerland,
such property being fully within the control of the Allied Govern-
ments. As in the case of the Accord itself, there are numerous
references, in the negotiations, to German property in Switzerland
and none to German property outside of Switzerland, The negotia-
tors moreover made it clear that their concern over asscts subject
to the control of the Allies was limited to Swiss funds which had
been frozen in the United States,

The limitations on the collective authority of the negotiators
for the United States, the United Kingdom and IFrance arc further
support for this interpretation of the Accord. The negotiators, who
signed on behalf of all the countries which are now members of the
Inter-Allied Reparations Agency, were carrying out the terms of
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the Paris Agreement on Reparation of January 24, 1946. Article 6,
paragraph C, of the Agreement states that

“(German assets in those countries which remained neutral
in the war against Germany shall be removed from Germin
ownership or control and liquidated or disposed of in accordance
with the authority of I'rance, the United Kingdom and the
United States of Awmerica, pursuant to arrangements to be
negotiated with the neutrals by these countries.”

In the same Article, in paragraph A, it is stated

“JLach Signatory Government shall, under such procedures
as it may choose, hold or dispose of German cnemy asscts
withm its junsdiction in manners dLSlgIled to preclude their
return to German ownership or control...”

It can thus be seen that the Agreement explicitly limited the
authority of the negoftators to German assets i Switzerland and
excluded from their authority any attempt to dispose of German
assets already subject to the seizure powers of the countries
signatory to the Agreement,

The authority of the negotiator for this Government, morcover
was similarly lmited. As the L egation is aware, the statutes of the
United States regulating the seizure and disposition of cnemy
property provide that claims for a voluntary return of vested
property may be filed by designated groups of aliens not hostile
to the United States, and, if such claims should be rejected, that the
courts may cntertain suits by non-enemy owners for the return
of the property. The Accord was not intended te, and could not,
under the constitutional laws of this Government, override these
stututes. The return of vested property has been specifically
regulated by the Congress and the Congress has only recently,
in Public Law No. 8g6 of July 3, 1948, re-enacted the mandatc that
German property shall not be returned to its former owners.

On the other hand, there has been ne need, and no room, for
an apgreement that Swiss property in the United States should he
released from wvesting. This Government has not vested Swiss
property but only ostensibly Swiss property, actually enemy pro-
perty. The forum in which the question of Swiss or enemy ownership
of such property is to be determined is governed by statutes enacted
by the Congress.

The Legation points out that unvested property may be vested
and thereby taken from the applicability of the Accord. The impor-
tant distinction, however, is not between vested property and
unvested property, but between property subject to the setzure
power of the United States and property subject to the power
of the Swiss Government. The former is not subject to the Accord,
the latter is. The only property subject to this Government’s
power which is mentioned in the Accord is Swiss blocked property,
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und the arrangement with respect to such property, consistently
with the above principles, leaves the determination of its enemy
character exclusively to this Government. While the Accord
provides that Swiss property is to be unblocked, it has been agreed
that should this Government deem any of it to be enemy-tainted,
the Swiss Government may not certify it for unblocking, and this
Government need not unblock it.

in summary, the decision of the Swiss Authority of Review has
no status under the Accord. If it had such status, it would still be
limited by the applicability of the Accord itself, which has no
effect on property which is within the power of this Government to
seize as enemy property. The suggestions of the last paragraph of
the Swiss note under reference are in consequence completely
unfounded and cannot be adopted.

It is trusted that the Legation will appreciate that thesc are
the final views of this Government, arrived at after complete
re-cxamination of the position expressed in the Swiss note of
September 7, 1948.

Department of State,
Washington. October 12, 1948.

Annexe 8
Copy
LEGATION OF SWITZERLAND
WASHINGTON 8, D.C.

The Minister of Switzerland presents his compliments to the
Honorable the Secretary of State and has the honor to inform
the Secretary that he has been instructed by the Swiss Government
to bring to the attention of the Department of State the following
points with respect to the American assets of the Société Inter-
nationale pour Participations Industrielles et Commerciales (Inter-
handel), a Swiss corporation:

(1) The suit brought by Interhandel in the Umted States
District Court to recover the assets vested by the Alien Property
Custodian will be dismissed with prejudice on or about June 15,
1953 unless Interhandel in the meantime produces for inspection
by the United States Attorney General certain papers in Switzer-
land.

Thus Interhandel’s claim for the return of its assets is about
to be denied in the United States courts, solely on procedural
grounds, without any opportunity for a hearing on the merits.

(2) The denial of a hearing on the merits affects not only a
Swiss corporate entity, Interhandel, but the hundreds of Swiss
citizens who have invested their savings in shares of Interhandel
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stock. It is true that the decision of the United States Supreme
Court in Kaujman v. Socidtd Interiationale pour Participations
Iudustrielles et Commerciales, S.A., 343 U5 156 {1952) allows
such sharcholders to intervene and assert their proportional Tight
to the assets of Interhandel. But the Department will surely agree
that the difficulties and costs of such intervention make it of
tfuestronable value to shareholders living in Switzerland.

(3) The Swiss Government considers this state of affairs as
threatening a grave injustice to a Swiss corporation and its Swiss
shareholders. It believes that the perpetration of such injustice
can be averted only by action to be faken between the Government
of the United States and the Government of Switzerland,

(4) It is proposed, therefore, that the two Govermments under-
take to enter into negotiations looking toward a settlement of
the Interhandel claim wpon a mutually satisfactory basis,

(5) The Swiss Government is prepared to co-operate with the
United States Government in working out whatever method
appears most suitable for resolving their differences with respect
to the Interhandel case. What the Swiss Governinent cannot agree
to is the principle that the case may rightfully be disposed of by
the unilateral action of the United States ‘Government. It i
hopeful that the United States Government, in view of jts pro-
claimed aversion to unilateral action by states and its championing
of the pacific settlement of international controversies, will recognize
the justice of the Swiss position.

/,/Em_:,:mﬁc:. b.C,
April g, 1953.

Annexe ¢

H.34.10.1
H.34.11.1 — FW/er

Swiss Assels Vested in the United States

Certain measures taken by the United States during World
Wur I1in the field of Lconomic Warfare affected the interests of
L neutral State like Switzerland m a manner, which, in normal
times, would have been incompatible with the principle of the
inviolability of private property. Since the necessity for such
extraordinary measures has ceased to exist, it may be expected
that the American Government is anxious to return to normal
conditions and to find, as expeditionsly as possible, g just and
amicable solution for the ussets claimed by Swiss citizens and stji]
vested in the United States,
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The Swiss Authorities, on their part, have missed no opportunity
during the past years to make every possible effort for the solution
of this problem, especially, as shown by the enclosure, in the matter
of the Sociélé Internationale pour Participations I'ndustrielles ef
Commerciales SA (also known as Inierhandel or 1.G. Chenie).

In the spirit of such constructive co-operation it should not be
too difficult to reach an arrangement satisfactory to both countries,

Awnnex (concerning the matter of Tnterhandel).

Sumunary of the Efforts of the Swiss Government
For a Solution in the Intevhandel Matier

I

The matter of Interhandel has now been pending for a period
of over twelve years. The assets of this Swiss Corporation in the
United States were apparently vested by the Office of Alien Property
under the assumption that this company, founded in 1923, refiected
interests in the sense of Section 5 (3 of the “Trading with the
Enemy Act”.

As far back as the summer of 1945, the Swiss Compensation
Office, on its own initiative, examined I[nferhandel with regard
to a possible continuation of its former ties with the German
enterprise, 1.G. Farben. Although no evidence whatsoever for any
such relationship for the time after 1940 could be produced, the
Swiss Compensation Office, upon the insistence of the Allied
Governments, particularly the Government of the United States,
issued a provisional blocking order on October 30, 1945. Following
this order, Interhandel was submitted again in 1946 to extremely
thorough and lengthy investigations which only confirmed the
findings of the first examinations in 1945. The Authority of Review,
established under the Washington Accord, arrived, thercfore, at the
conciusion that Interhandel was not German and ordered the Swiss
assets of this firm to be unblocked. )

In accordance with the procedure of the Washington Accord,
this decision was submitted to the Joint Commission. The Washing-
ton Accord provided that if the Commission were in disagreement
with any decision of the Authority of Review, the three Allied
Governments could require that the difference be submitted to an
arbitral tribunal within a period of one month. Since the Allied
Governments failed to take such a step, the decision of the Authority
of Review became final and, in the opinion of the Swiss Government
(note of the Swiss Legation to the U.S. Department of State,
September 7, 1948}, binding on all parties to the Accord.
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The investigations of FTuterhandel were undertaken mainly
because the American Authorities had asserted on several occasions
that they had definite proof of the continuation of the former ties
of that firm with L.G. Farben, Despite numerous requests, no such
proof has vet been communicated to the competent Swiss authorities.

Nevertheless, the measures taken in the United States against
the American assets of Inferfiandel were maintained, and this firm
was thus compelled to seck relief through litigation, the termination
of which cannot as yet be foreseen. In order to facilitate the task
of the American couarts, the Swiss Government has made the
widest possible use of its discretion in the application of the Bank
Secrecy and Econemic Espionage Laws in order to enable Infer-
handel to produce 70,000 microfilms of its own, and 63,000 of the
records of the Swiss Bank Sturzenegger. The American Authorities
have consistently refused the examination of the latter.

I

The Swiss authorities have on numerous occasions offered their
co-operation in order to work out whatever method would appear
to be most suitable in resolving the Inferhandel case—Dbe it a
settlement of this case alone—or one involving all Swiss assets
vested in the United States, Such proposals have as vet been cither
denied or answered inconclusively.

Anexe ro
Cr‘;y‘)}'
H.34.10.1.
H.34.10.—FW/cc
H.3g.11.1,

The Minister of Switzerland presents his compliments to the
Honorable the Acting Secretary of State and has the honour to
call his attention to the problem of the assets vested in the United
States as enemy property, but claimed by Swiss citizens or Swiss
corporations. This problem has been a cause of serious concern in
Switzerland for many years.

Certain measures taken by the United States during and after
World War I1 in the field of Economic Warfare affected the interests
of a neutral State like Switzerfand in a manner which, in normal
times, would be incompatible with the principle of the inviolability
of private propertv. Of course, in order to prevent a possible use
of forcign property in the United States for enemy war aims, a

tight and far-reaching control may have been considered nec e88aAry
as long as the state of war lasted. Indeed, if only a slight %1151)1{,1011
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of an enemy influence were entertained, assets located in the United
States and owned by neutrals were treated in the same manner as
enemy assets,

After the termination of World War 11, and in addition to the
above, confiscatory measures were adopted in 1948 with regard to
enemy assets. As far as the Swiss Government is informed, the
purpose of such measures was to make the property of former
enemies available for the compensation of damages caused during
the war to the persons and property of American citizens, This
new policy of confiscation is essentially different from the one of
preventive control, the necessity for which had ceased to exist at
the end of the war. Nevertheless, applying the same far-reaching
principle as employed for the preventive control, the confiscation
in practice was likewise not limited to assets belonging to former
enemies, but also was extended to neutral assets. As a consequence,
assets of Swiss citizens or corporations are exposed to-day to the
risk of being used for the reparation of damages caused in a wur
in which Switzerland upheld its traditional ncutrality.

Viewing the situation almost ten years since the end of World
War II, nothing should be overlooked which would help to avoid
such a consequence seriously affecting substantial Swiss interests.
It is believed that this view will surcly be shared by the U.S.
Government, all the more as the question of a return of the vested
property even to former enemy nationals was made the subject of
legislative proposals in the U.S. Congress, and is being given
increased attention by the competent American authorities.

The Swiss Government has recently reviewed the problem in all
its aspects, and more especially in the light of the present circum-
stances, which are so fundamentally different than those prevailing
during and shortly after the war. The Swiss authorities arrived at
the conclusion that a just and amicable solution should be sought
on a new basis, in order to relieve both governments {rom a con-
tinnation of the controversics of the past, with all their political
and legal implications. They are, of course, aware of the many
questions of a more technical nature resulting from the complex
character of the whole problem. Nevertheless, the Swiss Govern-
ment is confident that, in a spirit of understanding and constructive
co-operation, it should not be too difficult to find « selution satis-
factory to both countries.

The Swiss Govermment, therefore, proposes that a joint effort
be made by Swiss and American authorities to find such a new
basis on which a practical solution could be negotiated regarding
the assets vested in the United States and claimed by Swiss citizens
or corporations.

Washington, D.C.
March 1, 1955.
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Annexe 1r
Capy

The Acting Sccretary of State presents his compliments to the
Honoruble the Minister of Switzerland, and has the honor to refer
to his note of April g, 1953 suggesting negotiations between the
Government of Switzerland and the Government of the United
States, looking towards a settlement of the case of 1.G. Chemie v,
Brownell (the Court refers to the irm of Interhandel as 1.G. Chemie),
now pending in the District Court for the District of Columbia.
The note points out that the suit will be dismissed with prejudice
oen or about June 15, 1953 unless L.G. Chemie in the meantime
produces for inspection certain papers now located in Switzerland,

i.GG. Chemie now has, and at all times has had, the fullest
opportunity for a hearing on the merits of its case, in accordance
with the principle which prevails in the United States that every
complainant against a seizurce of property by the Government shall
have complete aceess to the courts in accordance with law. In the
exceuntion of this principle, LG, Chemie has maintained its suit
and received the benefits allowed to litigants, among them the right,
which it has exercised, to inspect and copy all the documents in
the possession of the Government of the United States. Yet it has
not obeyed the order of the Court putting upon it the reciprocal
obligation to produce the documents located in Switzerland
known as the Sturzencgger papers. Chief Judge Laws, of the District
Court for the District of Columbia, in his opinion of February 19,
1953, has commented that 1.G. Chemie has been in legal default
of the order for two and a half years.

These papers, which are - ILL]l_llI'C(l in the investigation of the
cnemy character of 1.G. Chemie by the American Courts under
American legal standards, have not been forthcoming, though these
very papers were seized and examined by the Swiss Government
as necessarily relevant in its investigation of the German ownership
of LG. Chemie, under Swiss laws, 1f, despite the opinion of the
District Court for the District of (nlumhm the papers cannot be
produced, the ensuing dismissal will be duu, as Chief Judge Laws
pointed out, to 1.G. Chemie’s inability to comply with American
judicial procedures for “the investigation and discovery of facts in
a case, cstablished as conducive to the proper and orderly adminis-
tration of justice in a Court of the United States”. Such a dismissal,
by a Jawful order of the Court will be subject to appeal to higher
comrts, all in accordance with the laws of the United States.

The Goevernment of the United States does not question the
Swiss Government’s sovereign right to administer and enforce its
own laws. By the same token, the administration and enforcement
of the laws of the United States are within the competence and
]llIlHd]Ltlﬂll of the United States Government. The Department of
state has, in its note to the Legation of Switzerland of July 23,
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1948, among others, stated that the “‘decision on I.G. Chenie's
¢laim to assets in the United States is solely one ... for the United
States courts if suit should be instituted under Section g (a) of
the Trading with the Enemy Act”. This position of the United
States Government is unchanged.

In these circumstances the Government of the United States
cannot agree that if the Court dismisses 1.GG. Chemie’s claim, the
dismissal will be without any opportunity {or a hearing on the
merits or that u “grave injustice” is threatened. To allege that
such a dismissal would be “wholly on procedural grounds™ is to
overlook in Chief Judge Laws’ words, that “Procedural laws,
provided as a means of attaining just decisions, are fully as impor-
tant to be observed as substantive laws, provided, of course, the
procedural laws involve substantial points”, The substantiality of
the point is shown by the Chief Judge’s conclusion that inspection
of the Sturzenegger papers “'is essential if the parties are to obtain
knowledge of the facts and issucs before trial”, and 1s also shown
by his decision on the consequences of pursuing any other course,
as quoted below:

XLy

T'o adopt any other course would lead only to frustration
and nullification of established procedures. It would permit
a foreign government to releasc only the documents favorable
to one party and to retain or destroy the rest. It would permit
a foreign government to stipulate the conditions under which
documents required in a court of the United States might be
. released and thus impose forcign procedures in trials of suits
’ in United States Courts. It would permit a foreign party to
be placed in a favored position by the laws or action of his
government, It might defeat the purposes of the Trading with
the Enemy Act by permitting a foreign national to bring suit
in this country to recover property seized under the Act and
then seek shelter under the protective cludk of ity government
when discovery is sought.
The Court concluded that
... due process would be denied if a foreign government were
to be allowed to frustrate the procedures established in the
Courts of the United States.”

The Legation's note comments that an injustice will be done to
the non-enemy sharcholders in I.G. Chemie. Chief Judge Laws has,
to the contrary, explicitly ruled that if the complaint of I.G. Chemic
is dismissed, the stockholders may nevertheless maintain their suits
for their proportional share of the assets. No injustice can result
to the non-enemy stockholders.

Little cost and ne difficulties attach to the maimtenance of such
suits and several hundred stockholders have moreover already
indicated their interest in purswing their legal remedies, The
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attorneys already representing such stockholders, as well as other
competent attornevs, no doubt stand ready to prosecute such claims.
The fairness of the fees to be charged will be required to be approved
by the courts, and the prosccution of these claims, by order of the
Special Master, will be without expenditure of unreasonable sums
or costs,

This Government is appreciative of the Swiss Government's
offer to co-operate in settlement negotiations. The case is, however,
one for disposition by United States Courts, or for the parties to
dispose of by mutual agreement, if possible, and not one which can
be disposed of on the basis of government to government negotia-
tions. The case will be difficult to settle until the number and
amount of non-cnemy sharcholdings become known, If and when
settlement beconies ]mwblc it is th(, view of this Government that
it should be done, as 15 customary in such cases, by direct negotia-
tons between the parties and the Attorney General of the United
Slafes. wry

In conclusion, the Government of the United States is of the
opinion that in allowing the case to proceed in accordance with the
Laws of the United States, either in court or as settled by agreement
of the parties to the suit, it is acting with complete propricty in
accordance with the principles of law and justice.

Department of State,

Washington, Mav 27, 1953,

211.5441 Socidld (nfernationale pour Purlicipalions
Industriviies of Conunerciales, S.:1[1-953

Aunexe 12
Copy

The Seeretary of State presents his compliments to the Honorable
the Minister of Switzerland and has the honor to refer to his note
of March 1, 1955, with regard to assets vested in the United States
as enemy property but cluimed by Swiss citizens or Swiss corpo-
rations. The Minister's note proposcs that a joint effort be made
by Swiss und American aunthorities to find a new basis on which a
practical solution can be negotiated.

While there are a number of cases in this field, it is understood
the Minister's note has particular reference to the Enterhandel
case, u settlement of which is fundamental to the whole problem.
As the Legation is aware, this case is now pending in the courts
as a result of the suit l)mught by Interhandel A.G. for the return
of the shares of General Aniline and Film, vested by the Office
ol Alien Property under the Trading with the Enemy Act, and is
one for disposition by the courts under the statutes of the United
States. Nevertheless, the Attor nev General, who is the responsible
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authority regarding these matters, can, with the agreement of the
plaintiffs, reach such private and out-of-court settlement of these
questions as is fair and equitable. Accordingly, the Department of
Justice is willing, as always, to discuss any proposals, taking into
account the relative merits of the positions of the adverse parties,
which may lead to settlement. It is the position of the Department
of Justice that, even on the basis of the facts so far adduced, any
proposal for a division of the assets or of their proceeds would not
be realistic unless the larger share reverted to the Office of Alicn
Property. The Department of Justice also points out that it can
only undertake such discussions with persons authorised by the
private interests concerned to reach a settlement,

While these problems thus do not lend themselves to scttlement
by intergovernmental negotiations, the. Department of Justice
would, of course, be willing to explain the foregoing and other
rclated procedural matters to officials of the Government of Swit-
zerland, as it has to the Legation, if the Swiss Government shoulld
so desire.

Department of State,
Washington, June %, 1955.

Annexe 13

I.égation de Suisse.
“Washington 8, D.C.

The Chargé d’Affaires ad interim of Switzerland presents his
compliments to the Honorable the Secretary of State and, in.
accordance with instructions of his Government, has the honor
to bring to his attention the following matter:

The fact that the considerable assets of the Societé Internationale
pour Participations Industrielles et Commerciales S.A., hereafter
called “Interhandel”, which were vested in 1942 and 1943, have
to this date not been returned to their rightful owners, is a cause
of great concérn to the Government of Switzerland. Indeed, all
attempts of the Swiss owners to obtain the return of their property
have so far remained unsuccessful. As of the present, in vicw of the
latest American court decisions in this matter, which have been
restricted to mere procedural grounds, the prospects for a satis-
factory overall solution seem to be remote.

The Federal Council is of the opinion that the refusal of the
United States Government to return these assets is contrary to
Article IV, paragraph 1, of the Swiss-Allied Accord of May 25,
1946. The Federal Council, in principle, as well as on account of
the important interests involved, finds it impossible to-acquicsce
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in such a situation, Thercfore, it is now conironted with the necessity
of giving the matter its consideration, not only on the basis of the
principles of international law pertaining to the protection of the
legitimate interests of a neutral State, which principles are recog-
nized both by the United States and switzerland, but also because
the matter invelves adherence to an agreement concluded between
the Governments of the two countries,

Since, over a long period of time, differences of opinion have
existed between the Governments of Switzerland and the United
States with respect to the interpretation of the aforementioned
Accord, which have been the subject of discussions on more than
one oceasion, the Swiss Government now finds itself compelled to
submit the matter to setticment by international proceedings.

[n view of the close and friendly relations between Switzerlund
andl the United States, as well us in view of the general principles
involved, the Swiss Government regrets that its repeated suggestions,
made especially in the memorandum of the Swiss Legution in
Washington, dated December 1, 1954, and its note of March 1,
1433, concerning the possibility of amicably settling the Interhandel
matter in further diplomatic discussions, remained without positive
reaction on the part of the United States Government, so that no
other way remains open for the preservation of the interests in
question. The Treaty of Arbitration and Conciliation concluded
between "\\\Itzcr]and and the United States on February 16, 1931,
provides In Article I that every dispute arising between the con-
tracting parties shall, w hen ordinary (11plomat1c ploceedmgs have
failed, be submitted “to arbitration or to conciliation”, as the
contractimyg parties may at the time decide. An arbitration clause
is also contained 1 the Accord of May 25, 1946, The Federal Council
proposes that all necessary arrangements be made in accordance
with the applicable provisions of the Treaty of February 16, 19371,
but, in making this proposal, it is not intended to waive any rights
under the Accord of May 25, 1940.

The FFederal Council is convinced that the Government of the
United States of America will, in view of the contemplated arbitra-
tion or conciliation procecdings, uphold the principles of the law
of nations, whereby yood faith demands that all action be avoided
during the course of procedure which might prejudice the execution
of the decisions of an arbitration court or the acceptance of the
proposals of a conciliation conunission, and, in addition, that the
parties involved vefrain from undertaking any kind of action
whatsoever which might heighten or increase the differences in
question. Therefore, in the sense of these principles of good faith,
as laid down in numercus arbitration treaties, and which underlie
the authority of the International Court of Justice to take appro-
priate precautionary measures, the Tederal Council requests the
Government of the United States of America to ensure that the
stafus guo relating to the assets of the Interhandel located in the




46 ANNEXES A LA REQUETE {N° 14)

United States remains unchanged during the course of the arbitra-

tion or conciliation proceedings.

Washington, D.C., August g, 19356.

{Sig.) T, SCHNYDER.

Annexe 14

TRAITE ’ARBITRAGE ET DE CONCILIATION ENTRE
LA SUISSE ET LES LETATS-UNIS D’AMERIQUE

LLE CONSEIL FEDERAL SUISSE ET
LE PRESIDENT DES LTaTs-UNIs
D'AMERIQUE

conscients des obligations que
la Suisse et les Etats-Unis d’Amé-
rique ont assumées en vue de ne
rechercher que par des moyens
pacifiques le réglement de tout
difiérend qui viendrait 4 s'élever
entre eux, quelles qu’en soient la
nature ou l'origine; désirenx d’af-
firmer de nouvean 'adhésion des
deux pays au principe que tous
les différends d’ordre juridique qui
pourraient les diviser soient sou-
mis 4 une décision impartiale, et
soucieux de montrer la sincérité de
la renonciation 4 la guerre en tant
qu’instrument de politique natio-
nale dans les rapports entre la
Suisse et les Etats-Unis d’Amé-
rique,

ont résolu de conclure un traité
d’arbitrage et de conciliation et
ont désigné, a cet effet, leurs
plénipotentiaires, savoir:

Le Conseil Fédéral Suisse:

M. Marc Peter, Envoyé Extra-
ordinaire et Ministre I’lénipoten-
tiaire de Suisse aux Etats-Unis
d’Amérique; et

Le Président des Etats-Unis
d’Amérique:

Tre Swiss FEDERAL CouUxcIL
AND THE PRESIDENT OF THE
UNITED STATES OF AMERICA

Mindful of the obligations,
which have been assumed by
Switzerland and the United States
of America, that the settlement
of all disputes of whatever nature
or of whatever origin, which may
arise between them, shall never
be sought except by pacificmeans;
desirous morcover of reaffirming
the adherence of the two coun-
tries to the principle of submitting
to impartial decision all juridical
controversies in which they may
become involved; and eager to
demonstrate the sincerity of the
renunciation of war as an instru-
ment of national policy in the
relations between Switzerland and
the United States of America,

Have decided to conclude a
treaty of arbitration and concil-
iation and for that purpose
have appointed as their respoc-
tive Plenipotentinrics:

The Swiss Federal Council:

Marc Peter, Envoy Extraordi-
nary and Minister Plenipotentiary
of Switzerland to the United
States of America; and

The President of the United
States of Amcrica:
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M. Henry L. Stimson, Secré-
taire d’Etat desEtats-Unisd’ Amé-
rique;

lesquels, aprés s’étre communi-
(ué leurs pleins pouvoirs, recon-
nus en bonne et due forme, sont
convenus des dispositions suivan-
tes:

Article 1

Tout ditférend, de quelque na-
ture qu'il soit, gui viendrait a
s'¢lever entre les parties contrac-
tantes scra, en cas d'échec des
procédds diplomatiques ordinai-
res, soumis i Iarbitrage ou 4 Ja
conciliation suivant ce que décide-
ront alors les parties contractantes.

Article 11

Tout difiérend qui n’aurait pu
étre réglé par la voie diplomatique
ct pour la solution duquel les par-
ties contractantes n'auraient pas,
en fait, recours a un tribunal d’ar-
bitrage sera soumis, aux fins d’en-
quéte et rapport, & une Commis-
sion permanente de conciliation
constituée conformément a ce qui
est prescrit plus loin.

Article IT1

La Commission permanente de
conciliation  comprendra  cing
membres et sera constituée aussi-
tot que possible aprés 'échange des
ratifications du présent traité, Les
parties contractantes nommeront
chacune deux membres, I'un choisi
parmi leurs propres nationaux, le
second parmi les ressortissants
d’'un Etat tiers. Elles désigneront
d'un commun accord le cinquiéme
membre qui ne sera pas un deleurs
nationazux et qui sera de plein

Henry L. Stimson, Secretary of
State of the United States of
America;

Who, having communicated to
one another their full powers
found in good and due form, have
agreed upon the following articles:

Article I»

Every dispute arising between
the Contracting Parties, of what-
ever nature it may be, shall, when
ordinary diplomatic proceedings
have failed be submitted to arbi-
tration or to conciliation, as the
Contracting Parties may at the
time decide.

Article II

Any dispute which has not been
settled by diplomacy and in
regard to which the Contracting
Parties do mnot in fact have
recourse to adjudication by an
arbitral tribunal® shall be sub-
mitted for investigation and
report to a Permanent Com-
missien of Conciliation consti-
tuted in the manner hereinafter
prescribed.

Article III

The Permanent Commission of
Conciliation shall be composed of
five members and shall be consti-
futed as soon as possible after the
exchange of ratilications of this
Treaty. Each of the Contracting
Parties shall appoint two mem-
bers, one from among its own
nationals, the other from among
the nationals of a third State.
The Contracting Parties will, in
common accord, appoint the hfih
member, whe shall noi be one
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droit président de la Commission.
En cas de désaccord sur le choix
du président de la Commission,
il sera procédé i sa nomination,
conformément au mode prescrit
aux alinéas 4, 5 et 6 de 'article 45
de la convention pour le réglement
pacifique des conflits internatio-
naux, conclue, @ La Haye, le
18 octobre 1go7.

En tout temps, lorsqu’il n'y
aura aucun cas pendant devant
la Commission, chacune des par-
ties contractantes aura la faculté
de révoquer tout membre de la
Commission nommé par elle et
de lui désigner un successeur. Le
président de la Commission pourra
&tre révoqué en tout temps 4 la
requéte de l'une des parties con-
tractantes lorsqu'il n'y aura au-
cun cas pendant devant la Com-
mission, A la condition que, si
le président a été désigné confor-
mément 4 la procédure prescrite
par les alinéas 4, 5 et 6 de 1’arti-
cle 45 de la convention pour le
réglement pacifique des conflits
internationaux, conclue, a La
Haye, le 18 octobre 1g07, aucune
demande de révocation ne pourra
étre faite avant 'expiration d’'un
délai de deux années i compter
de sa nomination. En cas de
vacance de siége et quelle qu'en
soit la cause, il sera pourvu
aussitdt que possible au remplace-
ment des membres de la Commis-
sion selon le mode fixé pour leur
nomination.

Les membres de la Commission
de conciliation recevront une in-
demnité suffisante pour le temps
qu’ils consacreront a4 l'examen
d’un différend soumis & la Com-

of their nationals, and who shall
be ex officio the President of the
Commission. If no agreement is
reached as to the choice of the
President of the Commission his
election shall be cenducted in
accordance with the method pre-
scribed in the fourth, fifth and
sixth paragraphs of Article 45
of the Convention for the Pacific
Settlement of International Dis-
putes, concluded at The Hague
on October 18, 1g907.

At any time when there s no
case before the Commission, either
of the Contracting Parties may
recall a member of the Commis-
sion appointed by it and may
designate his successor. The recall
of the President of the Commis-
sion will be effected at any such
time on the request of either
Contracting Party, provided that
if the President shall have been
elected in accordance with the
method prescribed in the fourth,
fifth and sixth paragraphs of
Article 45 of the Convention for
the Pacific Settlement of Inter-
national Disputes, concluded at
The Hague on October 18, 1907,
no request for his recall may be
made within a period of two yeurs
from the date of his election.
Vacancies, fram whatever cause,
shall be filled as soon as possible
in the manner hereinabove pro-
vided for the muking of original
appointments.

Members of the Commission
shall receive an adequate honora-
rium during the time when they
are engaged in the performance of
duties relating to a case before
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mission. Chacune des parties con-
tractantes supportera ses propres
frais ct une part égale des frais
de la Commission,

Article 1V

Lorsque les parties contrac-
tantes se seront mises d’accord
pour soumcttre un différend i la
procédure de conciliation, la Com-
mission sera saisic sur reguéte
adressée 4 son président par 'une
des parties contractantes.

Saul accord contraire, ln Com-
mission se réunira au licu désigné
par son preésident.

La Commission peut arrdter ses
propres régles de procédure, A
défunt de telles régles, clle suivra,
autant que possible, la procédure
prévue par les articles 18 & 34 in-
clusivement de la convention pour
le réglement pacifique des conllits
internationaux, conclue, 4 La
Haye, le 15 actobre 1907,

Lo Commission présentera son
rapport dans Je délai d'une année
4 compter du jour ol elle aura
oté suisic du différend, a moins
que  les  parties  contractantes
n‘ubrégent ou ne prorogent ce
délai d'un commun accord. ILe
rapport serit ¢tabli en trois exem-
plaires; un exemplaire seru remis
A chaqgue gouvernement et le troi-
sicme, retenu par la Commission
pour ses dossiers,

Les parties contractantes s'en-
gagent a fournir & ja Commission
tous les moyens et facilités néces-
saires pour son enguéte et son
rapport.

Apriés que le rapport de la
Commission leur atra ¢té sountis,
les parties contractantes se réser-
veront le droit d'agir hibrement

them. Each of the Contracting
Parties will bear its cwn expenses
and one-half of the expenses of
the Commission.

Article IV

After the Contracting Parties
shall have agreed to submit a
dispute to concihiation, the Com-
mission shall proceed to the con-
sideration of such dispute upon a
request sent to its President by
cither of them,

The Commission shall meet, in
the absence of an agreement other-
wise, at the place designated by
its President.

The Commisston may [rame its
own rules of procedure, In the
absence of such rules 1t shall fol-
low in so far as practicable the
procedure set forth in Articles 18
to 34, inclusive, of the Conven-
tion for the Pacific Settlement of
International Disputes concluded
at The Hague, October 18, 1907.

The Conmumission shall submit
its report within one year after
the date on which the case shall
have been submitted to it, unless
the Contracting Parties should, in
commorn accord, shorten or extend
the time limit. The report shall be
prepared in triplicate, one copy
shall be presented to each Govern-
ment and the third retained by
the Commisston for its files.

The Contracting Parties agree
to furnish the Commission with
all the means and facilities re-
quired for its investigation and
report.

The Contracting Parties reserve
the right to act independently on
the subject matter of the dispute
after the report of the Commission
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dans la question ayant fait 'objet
du différend.

Article V

Les parties contractantes s'en-
gagent a4 soumettre a l'arbitrage
tout différend qui se serait élevé
ou s’éléverait entre elles sur une
prétention de nature juridique, a
la condition qu'il n'ait pn étre
résolu par la voie diplematique ou
qu’il n'ait pas été réglé, en fait, a
la suite d’un renvoi i la Commis-
sion permanente de conciliation
constituée  conformément aux
articles I et IIT du présent traité.

Article VI

Les dispositions de l'article V
ne pourront étre invoquées dans
tout différend dont 1'objet

a. reléve de la compétence
exclusive de l'une cu 'autre des
parties contractantes;

b. affecte les intértts d'Etats
tiers; :

¢. dépend du maintien ou
touche au maintien de attitude
traditionnelle des tats-Unis
d’Amérique dans les affaires amé-
ricaines, communément connue
sous le nom de doctrine de
Monroe;

d. dépend de l'observation ou
touche & 1'observation des engage-
ments assumés par la Suisse en
conformité du Pacte de la Société
des Nations.

Article VII

Le tribunal auquel seront sou-
mis les différends d’ordre juridigue

shall have been submitted.

Article V

The Contracting IParties bind
themselves to submit to arbitra-
tion every difference which may
have arisen or may arise between
them by virtue of a claim of right,
which 15 juridical in its nature,
provided that it has not been
possible to adjust such diflcrence
by diplomacy and it has not in
fact been adjusted as a result
of reference to the Permanent
Commission of Conciliation con-
stituted pursuant to Articles 11
and IIT of this Treaty.

Article VI

The provisions of Article V
shall not be invoked in respect of
any difference the subject matter
of which

a. is within the domestic juris-
diction of either of the Contract-
ing Parties;

b. involves the interests of third
Parties:

¢. dependsupon or involves the
maintenance of the traditional
attitude of the United States of
America concerning American
questions, commonly described as
the Monroe Doctrine;

d. depends upon or involves
the observance of the obligations
of Switzerland in accordance with
the Covenant of the League of
Nations.

Article VII

The tribunal to which juridical
differences shall be submitted
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sera constitué, dans chaque cas
particulier, par les parties contrac-
tantes. Toutefois et sauf accord
contraire, ce tribunal sera la Cour
permanente d’arbitrage établie &
La Haye par la convention pour
le réglement pacifique des conflits
internationaux, conclue le 18 oc-
tobre 1907. Les décisions relatives
au tribunal feront l'objet, dans
chaque cas particulier, d'un ac-
cord spécial, qui pourvoira, s'il ¥
alicu, & I'organisation du tribunal,
délinira ses pouvoirs, exposera la
question ou les questions en litige
el déterminera les questions @
résoudre.

Cet accord spécial sera dans
chaque cas conclu, pour la Suisse,
conformément a la Constitution
fédérale, et, pour les Litats-Unis
d’Amérique, par le Président avec
Ivis et le consentement du Sénat

Article VIII

Lo présent tratd sera ratifié
par la Suisse conformément a la
Constitution fédérale et par le
Président des Etats-Unis d’Amé-
rique avec l'avis et le consente-
ment du Sénat.

I."échange des ratifications aura
lien & Washington dans le plus
bref délai possible et le traité
entrera en vigueur le jour de
I'échange des ratifications. 1I
demeurera en vigueur aussilong-
temps qu'il n'aura pas été dénoncé
sur avis d'une année donné par
U'une des parties contractantes a
I'autre.

Iin foi de quoi, les plénipoten-
tiaires ont signé le présent traité,

I

1)

shall be determined in each case
by the Contracting Parties but
shall, in the absence of other
agreement, be the Permanent
Court of Arbitration established
at The Hague by the Convention
for the Pacific Settlement of In-
ternational Disputes concluded
October 18, 1907. Decision as to
the tribunal shall be made in cach
case by a special agreement, which
gpecial agreement shall provide
for the organization of the tribu-
nal if necessary, shall define its
powers, shall state the question
or questions at issue and shall
settle thic terms of reference,

Such special agrecment shall, in
each case, be made on the part of
Switzerland in accordance with its
constitutional law, and on the part
of the United States of America
by the President thereoi, by and
with the advice and consent of the
Senate.

Article VIII

The present treaty shall be rati-
fied by Switzerland in accordance
with its constitutional law and by
the President of the United States
of America by and with the
advice and consent of the Senate
thereof.

The ratifications shall be ex-
changed at Washington as soon as
possible, and the freaty shall co-
me into force on the day of the
exchange of the ratifications. It
shall thereafter remain in force
continuously unless and until ter-
minated on notice of one year by
either Contracting Party to the
other.

In faith whereof the respective
Plenipotentiaries have signed this
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en deux exemplaires, chacun en treaty in duplicate in the French
langues frangaise et anglaise, les and English languages, both texts
deux textes faisant également foi, having equal force, and have here-

et y ont apposé leur cachet. unto affixed their secals.
Fait 4 Washington le 16 février Done at Washington the six-
mil neuf cent trente et un. teenth day of Icbruary in the

year one thousand nine hundred
and thirty-one.

L.S. (Sig.) Marc PETER.
S. (S7g.) Henry L. STIMSON.

Annexe 15

Note des USA-Staatsdeparteinentes
vom II. Januar 1957

The Secretary of State presents his compliments to the Honorable
the Minister of Switzerland and has the honor to refer to the
Legation’s note dated August g, 1956, concerning certain shares in
General Aniline and Film Corporation, an American corporation,
held and owned by the United States under the Trading with the
Enemy Act, and claimed by a corporation incorporated under the
laws of Switzerland, Société Internationale pour Participations
Industrielles et Commerciales S.A., hereinafter called Interhandel
and the Swiss claim to the right to a release of this property because
of the provisions of the Swiss-Allied Accord of May 25, 1946. The
Swiss Government has requested arbitration or conciliation of the
claim with respect to the property in question.

In the note under reference, the Government of Switzerland
further requested that the status quo be maintained in respect of
those shares pending arbitration or conciliation procecdings.

The United States Government dceply regrets that the Inter-
handel case and the interpretation of the provisions of the Swiss-
Allied Accord have so long represented sources of disagreement
between the United States and Switzerland. Over a period of
many years the two Governments have on repcated occasions
expressed their views on these subjects.

Mindful of the traditionally fruitful and fricndly relations
between the United States and Switzerland, the United States
Government has given most serious consideration to thec views
expressed in the aforementioned note. This has involved a thorough
and lengthy reexamination by this Government of the varied and
complicated issues connected with the proposals of thc Swiss
Government. This reexamination has resulted in confirming the
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views on this matter heretofore communicated to the Swiss Govern-
ment on repeated occasions since 1947,

The United States Government regrets therefore to inform the
Government of Switzerland that for reasons set forth in detail in
the enclosed memorandum, it cannot agree to the suggestion of the
Government of Switzerland that the said matter “be referred to
arbitration, on the ground that the matter does not involve a
dispute falling withing the scope of the ebligation to have recourse
to arbitration, Likewise as to the suggestion of conciliation, the
United States Government regrets that it cannot accede to this
suggestion for the reasons set forth in said memorandum. In view
of this conclusion, the United States Government also regrets to
state that it cannot agree to the request of the Government of
Switzerland that the sfafns guo be maintained in respect to the
assets of Interhandel located in the United States.

The United States Government recalls its notes of May 27, 1953
and june 7, 1955 to the Government of Switzerland, in which the
Attorney General of the United States expressed the willingness to
ncgotiate with the parties a settlement of the case in the United
States courts. The Attorney General remains willing to enter into
direct negotiations with the parties to the suit or their duly author-
ized representatives, in the light of the status of the suit, for a
scttlement of the case which will protect the legitimate interests of
all partics concerned.

Enclosure:
Memorandum.

Department of State,
Washington, lanuary 11, 1957.

Memorandun des USA-Staatsdeparte-
mentes vom 1. fanuar 1957

The Government of Switzerland has requested arbitration or
conciliation, pursuant to the Treaty of I'chruary 16, 1931 or the
Swiss-Allied Accord of May 25, 1946, of the question of its right,
under the Accord of 1946, to the release of certain shares in General
Aniline and Film Corporation, an American corporation, held and
owned by the United States under the Iladmg with the Enemy
Act and claimed by a Swiss corporation, Société Internationale
pour Participations Industrielles et Commerciales S.A,, hereinafter
called Interhandel.

1, The Treatment of the Case in the United Stales Courls

The matter of the ownership of the shares in question has been the
subject of proceedings, now concluded after a full and fair hearing,
in the competent courts of the United States.
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The shares were vested by this Government in 1942, under the
Trading with the Enemy Act, as the property of 1.G. Farben of
Germany. In 1948, Interhandel, a Swiss holding company, brought
a suit for the return of the shares against the Attorney General
as successor to the Alien Property Custodian. The issues were
whether Interhandel was an enemy or was enemy-tainted under
United States law, whether Interhandel owned the property, and
whether Interhandel had participated in a conspiracy with the
Sturzenegger banking firm in Basle and I.G. Farben to cloak
properties around the world, in the interest of 1.G. Farben, a
German concern, and to allow Farben to control such propertics.

In the course of proceedings in intervention, begun by minority
stockholders of Interhandel and carried to the Supreme Court of
the United States, it has been held that any dismissal of the com-
plaint of Interhandel would leave unaffected the rights of minority,
non-enemy stockholders.

In 1949, the District Court of the United States for the District
of Columbia, in which the suit was pending, ordered that the
Department of Justice exhibit to Interhandel all its records, and
that Interhandel reciprocally exhibit to the Department of Justice
the Interhandel records and the Sturzenegger records controlled by
Interhandel. These Interhandel and Sturzencgger records had been
examined by the Swiss Compensation Office in an investigation
of the German character of Interhandel. Interhandel thereupon
examined and photostated all the records of the Department of
Justice, consisting of over 20,000 documents. When, however, the
Jtime came for exhibition of the Interhandel and Sturzenegger
records, the Sturzenegger records were seized, by order of the Swiss
Government, under the Swiss bank secrecy and economic espionage
laws.

Thereafter, many individual papers were ordered to be released,
but others of an unknown number, as well as the books of account
ordered produced, were continued under order of seizure. This
order, now withdrawn because the litigation in the United States
has ended, was many times reaffirmed by the ministries involved
and by the Swiss IFederal Council, the last instance having occurred
on September 5, 1956.

The papers of Interhandel itself were purported to be exhibited
to the Department of Justice, but it developed thereafter that
several thousand had been withheld and that the books of account
exhibited to the United States Department of Justice were a
different set from the original books examined by the Swiss Compen-
sation Office. The Basler Nachrichten of March 29, 1956, reports an
admission by the management of Interhandel that the books of the
company were kept in a preliminary version and that, while this
version was available to the Swiss Government, the American
Department of Justice was shown only a final version of the books,
which omitted certain items, though the United States Court had
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ordered Interhandel to produce the documents and books which
had been examined by the Swiss Government.

The eventual dismissal of Interhandel’s complaint was based
on the failure to produce the Sturzenegger papers, The Court
originally set the time for production of thv papers as July 1949,
When after lengthy pmcudm"q it finally appeared that the papers
would not be produced, the Court ruled, in 1953, that the suit by
Interhandel must be dismissed with prejudice for the failure of
the cliimant to produce the required papers. 111 Fed. Sup. 135,
The Court held that Interhandel had shown itself unable to comply
with the fundamental rules of the American judicial system under
which the facts must be fully developed and revealed in order
that justice be done. It was held irrelevant that Interhandel was
prevented by the orders of its Government from producing the
papers. The Court noted that it \ms not sitting in judgment on
the scereey laws of Switzerland; that neutrals as well as citizens,
governments as well as individuals, were required to comply with
the rules of procedure of United States courts, which are designed
to give full discovery of the facts to the adverse party in the
interest of fair und just scttlement of disputes.

To adopt any other course, the Court held, “would permit a
foreign gov croment to release only the documents favorable to
one party and to retain or destroy the rest” and “might defeat
the purposes of the Trading with the Enemy Act by permitting
a foreign national to bring suit i this country to recover property
seized under the Act and then seck shelter under the protective
cloak of its government when discovery is sought’”. The Court
concluded that “due process would be denied if a foreign govern-
ment were to be allowed fo frustrate the procedures established
in the Courts of the United States”.

The United States Court of Appeals for the District of Columbia
unanimously affirmed this decision and the Supreme Court of the
United States has refused to review the case further. 225 1. 2d
532, 350 LL5.g37.

In June 1955, when the Court of Appeals athrmed the decision
of the District Court, it granted Interhandel still another extension
of time of six months to produce the records, and this extension
was prolonged during the Supreme Court’s consideration of the
matter. The last extension of time expired in August 1936, and the
case now stunds dismissed without any qlnllhcatlon

United States courts are known for their independence and
readiness to do justice at the suit of all, regardless of whether the
suitor 15 an alien or whether the United States Government is the
party against whom complaint is brought. These courts have a
continuing preoccupation to maintain the principles both of Ame-
rican constitutional law and of international law that property
miy not be taken from citizen or alien without due process of law
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and that for every taking claimed to be illegal there must be a
full remedy.

The course of the proceedings in this case has shown the solicitude
of the laws and of the courts of the United States for the rights of
Interhandel. By Sections g (a) and 32 of the Trading with the
Enemy Act, Congress has given two remedies to any person claiming
that he is the owner of vested property and that he is not enemy-
tainted. One is the right to file a claim with the administrative
authorities. The second remedy, heard de novo by the courts
without any prejudice by a failure in the first remedy, is the right
to litigate in court. Interhandel has had the benefits of both reme-
dies. Both its claim and suit have been dismissed.

The remedy thus provided by Congress in the Trading with the
Enemy Act has been held by the Supreme Court of the United
States to be full and adequate and in compliance with the principles
of the Constitution mentioned above. Stoehr v. Walluce, 255 U.S.
239. The rules of procedure in the United States courts regarding
disclosure of information are an integral part of the judicial vemedy
afforded by the United States, and are in compliance with the stan-
dards of international law for a fair hearing. Interhandel has received
due process of law. The claim of Interhandel to the shares in
question has thus been defeated.

II. The Claim of the Swiss Government

The Claim which is being made by the Swiss Government is
stated to be based upon the Allied-Swiss Accord, signed at Washing-
ton on May 25, 1946, and known as the Washington Accord.
Arbitration or conciliation is requested under that Accord or
under the Treaty of February 16, 1931.

A. The Claim Under the Washington Accord

In respect to the Washington Accord, it has been asserted by
the Swiss Government that a decision by the Swiss Compensation
Office in 1947, affirmed by the Swiss Authority of Revicw in 1948,
to the effect that Interhandel is a Swiss concern and not German
owned or controlled, was a decision pursuant to its authority under
the Washington Accord of May 25, 1946, and therefore binding on
the United States to relcase Interhandel assets located in the United
States, under Article IV of the Accord. Article 1V provides that
“the Government of the United States will unblock Swiss assets
in the United States’.

The United States Government cannot accept this argument.
The decisions adverted to were not under the Accord but were
rather decisions by Swiss tribunals under a Swiss dccree of Febru-
ary 16, 1945. Moreover, even had the decisions been made under
the Accord, they would necessarily have had to be limited in appli-
cation to Interhandel’s assets in Switzerland and would have had
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no etfect on the General Aniline and Film shares since those shares
are property in the United States, not i Switzerland. The authority
of the Swiss (‘f}lnpuwltinn Office and of the Authority of Review
under the Accord did not encompass German assets located outside
switzerland, being limited to such assets located in Switzerland.
Lastly, the oblhgation to unblock in Article 1V refers to the lifting
of United States Treasury controls on admittedly Swiss assets and
not to the divesting of pmpcrt\ vested by the Alien Property Custo-
dian as German enemy property, which has alwiys been fully under-
:;t:uu(l to be i wholly different matter.

. The proceedings before the Swiss Compensation Office and
tlu Authority of Review were not proceedings under the Accord
and thus could not be binding on the Jomt Commission establishec
pursuant to that Accord or on the Allics. The proceedings were
purely Swiss, before o Swiss tribunal on g Swiss matter—a blocking
of Interlinndel by Swiss autborities under o Swiss decree,

The decisions of the Swiss Compensation Office and of the
Authority of Review  were based on Interhandel’s  complaint.
This complaint, which was instituted even before the Washington
Accord was signed, was against a domestic, Swiss blocking of the
assets of Interhandel, in October and November 1945, under a
Swiss decree of Iebruary 16, 1943, It has been cluimed that the
decision of the Swiss Authority of Review, when it affirmed the
ddecision of the lesser bodv was one under the Washington Accord,
and in support of this 1t has been claimed that the sole purpose of
the Authority of Review is to hear disputes arising under the
Accord, However, by the Swiss decree of December 27, 1946, the
Authority  was given jurisdiction over purely Swiss matters,
including appellate jurisdiction over the decisions of the Swiss
Compensation Office in respect of blockings under the Swiss decree
of February 16, 1945. Thus, when the Authority of Review on
January 5, 1948, alfinmed the decision of the Swiss Compensation
Oflice, it was not acting under the Accord but rather as an entirely
Swiss body exercising jurisdiction granted by Swiss Jaw to affirm
a decision by another Swiss body under a Swiss law—the 1945
blocking decree.

The decision makes this clear. The title of the decision states
that the matter involved, is Interhandel’s appeal aguinst the 19435
blockings. In the opinion, the Authority concerns itself only with
whether the facts warrant the blocking of Interhandel under the
1043 blocking decree. Furthermore, the judgment is only that the
Swiss blocking s rescinded retro ctive to the date it was imposed,
October 30, 1945. This date was long before the Washington Accord
was negotiated, The fact that the Joint Commission under the
Wishington Accord was invited to join in the proceeding and
refused to do 5o did not convert the decision into a decision under
the Accord. The joint Commission made it clear that the Interhan-
del case before it under the Accord was o separate matter, still
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on its agenda and that the decision of the Authority could have
no effect on the case under the Accord. In its letter of December 14,
1947, declining the invitation as inappropriate under the Accord,
the Joint Commission said:

“The case in question is still under consideration by the
Joint Commission under the terms of the Washington Accord
and as yet the Commission has not disagreed with any decision
of the Swiss Compensation Office und thus there seems no
basis for the Joint Commission to appear before the Comumission
de Recours at this time as provided in Article IIT of the Annex
to the Washington Accord.

A majority of the Joint Commission would prefer that
the case of 1.G. Chemie [Interhandel] be postponed by the
Commission de Recours until consideration of the matter by
the Joint Commission has béen concluded. If, however, this
wish cannot be granted, a majority of the _iumt Commission
states that the appeal presented by the aforementioned firm
can, naturally, have no effect on any proceedings, undertaken
pursuant to the Washington Accord, on the matter by the
Joint Commission.”

The Authority of Review in its opinion recited the contents of
this letter from the Joint Commission. While the Authority could
not agree to the postponement of its decision, it did not suggest
that its decision would affect the issue under the Accord. It rather
went on to write a detailed opinion devoted only to the 1045 Swiss
blocking and the decrec of February 16, 1945. The Authority by
this opinion recognized that it was nm]\mg a decision on a Swiss
blocking case and not one under the Washington Accord. The
decision, therefore, cannot be considered to bind anyone under the
Washington Accord.

2. Moreover, a decision of the Authority of Review under the
Accord could have no effect on any property in the United States
such as these shares, for the Accord (except for Article 1V thereof)
relates only to German property in Switzerland and the authority
of the Swiss Authority of Review is as a consequence limited to
German property “'in Switzerland”. This is borne out by the words
of the Accord, its purpose, the record of the negotiations and its
construction by the parties.

In the entire history of the negotiations of the Washington
Accord there was never a suggestion by anybody that the Swiss
Compensation Office, which the Accord provided would deal with
German assets in Switzerland, or the Swiss Authority of Review
should have any jurisdiction regarding assets, German or otherwise,
not located in Switzerland. Neither was there any suggestion that
either of these bodies should have any jurisdiction in matters arising
under Article IV of the Accord.
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The negotiations were between representatives of the United
States, United Kingdom, and France on the one hand, representing
Allied countries cntltled to seek reparations from German assets
in Switzerland, and representatives of Switzerland on the other.
The concern of all, as is about to be demonstrated, was only German
assets in Switzerland. It was in this connection that provision was
mace in Article T of the Accord for the functions of the Swiss
Compensation Office with respect to German assets in Switzerfand.
Article 1V, though included in the Accord, dealt with a purcly
bilateral matter between the United States and Switzerlund, namely
the unblocking of Swiss asscts in the United States. It was not
germane to the scheme represented by the rest of the Accord, but
related to an entirely separate matter, and is discussed separately
Belosy,

That anly German assets located in Switzerland were the concern
of the negotiators and their Governments is clear. The first two
articles demonstrate this limitation, By Article 1, paragraph 1,
tlu Swiss Compensation Office was to investigate and liguidate

“property of every description in Switzerland owned or controlled
by Germans in Germany ', and by paragraph 2 the German owners
were to he indemnified “for the property which has been hquidated
in Switzesland pursuant to this Accord”. The “proceeds of the
liquidation of property in Switzerland of Germans in Germany”
were to be divided equally between the Allies and Switzerland.
Art, 11 (1),

The Accord did not deal with the title to German property in the
United States, aithough in Article 1V it provided for the unblocking
of Swiss assets in the United States. [ts subject matter as to title
was confined to German property in Switzerland.

In the Accord, in the Annex dealing with procedures and in the
lottars simultancously exchanged, there are repeated and numerous
references confirming that the property which is the subject of the
Accord is German property in Switzerland. L.g., pages 42, 57, 5309,
66 of the plenary sessions of the negotintors. The chiel Swiss nego-
tiator stated, “You ask the German assets in Switzerland for
reparations and we ask the German assets in Switzerland for
covering at least partially our claims against Germany”” {pages 04-
65 of the plenary sessions).

The preamble, iluminating the entire purpose and scope of the
Accord, opens with words confirming that the outer limits ol
the Accord wre German property in Switzerland. It is said that
the Allies have “claimed title to German property in Switzerland by
reason of the capitulation of Germany and the exercise of supreme
authority within Germany”, that the Swiss Government was
unable to recognize this claim but desired to contribute to the
reconstruction of Europe and that in these circumstances the
parties had arrived at the Accord.




6o ANNEXES A LA REQUETE (N° 15)

The Swiss Government has itself acted on the basis that German
property not within Switzerland is not within the Accord, by freeing
from restrictions under the Accord such German assets as were
administered from Switzerland but were not actually located there,
on the ground that “the Washington Accord covers only assets in
Switzerland”'. (Feuille Fédérale, 1949, p. 774-5.)

It must be recognized, too, that the American negotiators of the
Accord were not authorized to make an Accord which would afiect
rights to property in the United States, either vested or subject to
vesting as enemy property. Vested property is not only subject
to the power of Congress as such but is also subject under the
Constitution to Congressional control because it is property of the
United States. The disposition of such property was and is solely
for Congress, which had then by statutes, since repeated and con-
firmed, expressed its will as to the release of property deemed enemy
property under the standards of United States law, There have
been set out above, in Part 1, the methods permitted by Cougress
for the release of property vested as enemy under the Trading with
the Enemy Act. These methods were exclusive and could not be
varied by negotiators in the Executive Branch, who as to vested
property, were bound by the Constitutional provision that only
Congress and not the Executive may dispose of property of the
United States. The negotiators were thus not anthorized to nke,
and did not make, any agreement in the Accord affecting property
vested in the United States.

QOther materials, which need not now Dbe specified in detail,
confirm that the Accord was in terms and in its construction
limited to German assets in Switzerland. In its origin it was intended
to be so limited. The genesis of the Accord lies in the Inter-Allied
Declaration of January 5, 1943, and in Resolution V1 of the Brettou
Woods Conference of July 1944. By these declarations the Allies
stated their intention to undo acts of looting by the cuemy and to
take possession of enemy assets in neutral countries. In the Potsdam
Protocol of August z, 1945, it was agreed that the Allies other than
the U.S.5.R. were in part to satisfy their reparations claims from
German external assets in neutral countries. The Allied Control
Council for Germany was directed to take control and power of
disposition of German external assets “not already under the control
of the United Nations” (Part I1 (B) (18}). Accordingly. the Control
Council enacted its Law No. 5, claiming title to German external
assets. The effectuation of this law was the stated purpose of the
negotiations, requested by the Allies, which culminated in the
signing of the Accord. The Allies already had taken control over
German property within their own borders and there was no need
for any negotiations or for any Accord with Switzerland with
respect to such property. There was, however, need for an Accord
which would recognize the Allied rights to the German property
in Switzerland,
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The Paris Reparation Agreement of January 14, 1946, was the
final step in the chain of international events preceding the Washing-
ton Accord. By Article 6A of the Agreement the signatory powers
agrecd to retain the German assets within their borders. Further,
they authorized France, the United Kingdom and the United States
to negotiate with Switzerland for the disposition of German assets
in Switzerland, and with the other neutrals for the disposition of
German assets in those other countries. Article 6C provides:

“German assets in those countries which remained neutral
in the war aguinst Germany shall be removed from German
ownership or control and liguidated or disposed of in accor-
dance with the authority of Irance, the United Kingdom and
the United States of America, pursuant to arrangements
to be negotiated with the neutrals by those countries. The
net proceeds of liquidation or disposition shall be made
available to the Inter-Allied Reparation Agency...”

It was pursuant to this authorization that the three named
powers negotiated the Washington Accord with Switzerland and in
Article V of the Accord the negotiating powers noted that they
signed on behalf of the governments signatory to the Paris Repa-
ration Agreement. The limitation on the authority of the three
powers bound them to seek only to gain control of German assets
in the neutral countries, on behalf of the United Nations who are
members of the Inter-Allied Reparation Agency. The three powers
had no authority to negotiate with respect to assets outside
Switzerland,

Accordingly, the powers represented in the Inter-Allied Repa-
ration Agency have declined to accept the Swiss Government’s
position on the Washington Accord. On January 21, 1949, the
Assembly of the Inter-Allied Reparation Agency, comprising all
the powers signatory to the Paris Reparation Agreement, having
been informed of the Swiss Government’s arguments to the contrary
denied that the argument had any validity. The resolution of the
Asserably reads, in part, as follows:

“CoxsipEriNGg that the Washington Agreemient is clearly
limited in scope to apply solely to German asscts located in
Switzerland, and that its language demonstrates that the
negotinting powers recognized that there was no authority
vested in them to bind Governments Members of the Inter-
Allied Reparation Agency, in a way which would affect the
respective rights of those Governments over assets within their
own jurisdiction;

CoxsipErinG therefore that the decisions of the Joint
Commission cannot be binding or have extraterritonal effect
on assets within the jurisdiction of Governments Members of
the Ageney;”
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Individual governments, including those of France and Belgium
through their courts, have taken a similar position. Cour d’Appel de
Colmar, France, May 31, 1949; Cour de Cassation, Belgium,
September 17, 1953, 141 Pasicnisie Belge 1. The opinion of the
Belgian court, the highest court of that country, states:

“The Washington Accord relates only to German assets
located in Switzerland. Its terms demonstrate that it is
entirely inapplicable to assets located in the territory of any
of the powers signatories to the Accord, and it has no bearing
upen measures which such power may deem appropriate to
take with regard to those assets.

The decision of the said Joint Commission therefore, docs
not bind the Belgian Government or the Belgian courts as
concerns the execution of measures in the sequestration of the
assets of the Aceroxon Corporation located in Belgian territory.

In this respect, the place where plaintiff’s shares are located
is irrelevant...”

3. Proceeding from the contention, which, as indicated ubove,
the United States does not accept, namely, that the decision that
Interhandel is Swiss was made under the Accord and thercfore
binds the United States, the Swiss Government assumes that,
Interhandel being Swiss, its American assets are Swiss, 1t then
contends that under Article I'V of the Washington Accord they arc
required to be released. :

Article IV (1) of the Accord provides:

“The Government of the United States will unblock Swiss
assets in the United States, The necessary procedure will be
determined without delay.” .

The contention, as stated in the earlier notes of the Swiss Legation,
15 apparently that by this article the United States undertook
to “release’” or “liberate” any “Swiss”’ assets such as these, claimed
to be Swiss though vested in the United States as enemy.

The United States did not accept such an obligation. For one
thing, it would have been beyond the powers of the negotiators.
Vested property is property of the United States and can be dis-
posed of only by Congress, whose will is expressed in the Trading
with the Enemy Act. In 1946, at the time the Accord was being
negotiated, Sections g and 32 of that Act had already expressed
Congress’ intention with respect to the return of property vested as
enemy. Only those who proved themselves te be non-enemies under
Section g or to be only technical enemies such as persecuted persons
under Section 32 could obtain a return of vested property. There-
after, in 1948, the Congress by Section 39 confirmed that there was
to be no return of property deemed to be German. These dispo-
sitions of law governed the negotiators for the Accord. An Agreement
to release property vested as enemy, such as the Government of

A




ANNEXES A LA REQUETE (N° 15) 63

Switzerland now contends was made by the Accord, was thus
bevond the exccutive power as an encroachment upon the legis-
lative powers of Congress. It could therefore not be made and it
was not purported to be made.

The obligation which was undertaken by thm. United States under
Article 1V o[ the Accord was mercly to lift or remove the controls
on all recognized Swiss property then maintained by the United
States Treasury Foreign IFunds Control under Executive Order
No. 838¢. That the \vholl_\ different sct of laws and procedures
applicable to ¢cnemy property under the Trading with the Enemy
Act was no part of this obligation was fully understood by all
parties at the time of the negotiation.

The reason for this was tln, great difference between freezing
of forcign property—>blocking and unblocking—and vesting of
cnemy pmpcnt_\. The foreign funds controls had as their purpose
the prevention of enemy advantage from foreign owned assets. Their
means was an immobilization of property, without any taking of
title or scizure, and @ prohibition on dealings without Treasury
license. The wdministering agency was  the Treasury  Foreign
I‘unds Control, and the method of the release of the controls was
the grant of a license, cither general or special, in the discretion
of the Secerctary of the Treasury.

The system for enemy property was another thing entirelv. Its
purpose was the seizure of enemy property in the beneficial interest
of the United States, and its means was a vesting which transferred
title to the United States. The administering agency was the Alien
Property Custodian {later the Attorney General), and the method
of release was an administrative claim before the Attorney General
and, if that were denied, a suit in the courts under Section ¢ («)
of the Trading with the Enemy Act.

The recognized vocabulary descriptive of the Treasury foreign
funds was “block” and “blocking”, “freeze” and “‘freezing”, for
the imposition or existence of the controls, and “unblock’ or
“defrost” for their lifting or removal. Thus, agrecement to the
lifting of the controls in what became Article I'V was rcqucstcd in
a Swiss letter of April 11, 1946, asking for an end to “‘freezing”
To this request the chief American negotiator responded on April 12
that when the other issucs were settled, the United States would
discuss “procedures for the unfreezing of legitimate Swiss assets
in the United States”. The actual lifting was e.\prcascd in Article IV
of the Accord as an obligation to “unblock”.

On the other hand, the recognized vocabulary appropriate for
the enemy property program was “‘vesting’ and “divesting” of
cnemy or German property, The use of the term ““‘Swiss assets”
precluded any thought of divesting, for property was vested only
when it was deemed to be enemy property, and divesting took place
not by executive action but on ﬁndings made in an administrative
claim proce eding or by the court in a lawsuit. The terms “unblock”
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and “Swiss assets” were thus a complete negation of any thought
of divesting of enemy assets.

It is clear that the negotiators for the Government of Switzerland,
who had great experience in these matters, understood the words
used in the sense indicated above. The record of the negotiations
discloses that the words "unfreeze” and “‘unblock’, '“blocking”
and “"freezing” were used interchangeably by the Swiss negotiators,
and moreover used to refer to Treasury controls.

In an early meeting the chief negotiator for Switzerland said
{Meeting of March 18, 1946, p. 29):

“As far as legally acquired property which came to us is
concerned, our attitude is identical with that taken by the
United States at the time of the introduction of the "freczing’
and which was defined as follows: “We have to protect those
who have faith in the United States and invested their assets
here’. It is strange, indeed, that the Swiss assets which Tl
been blocked with this end in view cannot now be relewsed,
precisely because we cannot stoop to observe an attitude which
would be the very negation of the American principle which
I have quoted.”” (Plenary Meeting of March 18, 1940, p. 29.)

The speaker here was not only using “‘blocked” and “freezing”’
as referring to the United States Treasury foreign funds controls
but he was showing an intimate knowledge of the origins and even
the rationale of those controls, matters which are in all respects
utterly different from the program for the vesting of enemy property.

Other instances in which the chief negotiator for Switzerland
repeatedly expressed his concern, in the course of the negotiations
for the Accord, over the blocking and freezing of Swiss assets,
using the words interchangeably, are to be found at pages 21, 30,
44, 48, 53 of the record of the plenary sessions and in the letters
from Minister Stucki of April 17 and 24, 1946, When the matter
was discussed in the Swiss Parliament it was so clear that only
Treasury controls were being lifted that the totals of the Swiss
assets involved were stated as reported by a United States Treasury
publication on the results of its freezing controls. Debates, National-
rat, June 26, 1946, p. 403.

There likewise was no misunderstanding on the part of the United
States negotiators, who could not have so ignored the provisions
of law stating the exclusive means for the divesting ol property
vested as enemy.

The Swiss Government has long recognized that the obligation
of Article IV to unblock Swiss assets was implemented in exchanges
of letters between Secretary of the Treasury Snyder and the Chief
of the Federal Political Department, M. Petitpierre, on Novem-
ber 22, 1946, and between Counsellor Dr. Reinhard Hohl and
Mr. James H. Mann, United States Treasury Reprosentative, on
November 25, 1946. Feuille Fédérale, 1949, 776-7.
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[n the letter from Dr. Hohl it is said:

“It was understood throughout the discussions that the
arrangements provided for in the foregoing and in the letter
[of Secretary Snyder] were designed only to meet practical
operation problems and do not in any way alter the status
under the Trading with the Iinemy Act, as amended, or
Executive Order No. 8389, as amended, of enemy asscts
situated within the United States and held through Switzer-
land.”

This was a clear reference to Interhandel, which is precisely
such a case.

By the agreements of November 1946 the parties recognized
that enemy property, whether vested or subject to vesting, was
outside the obligation to unblock. Thus there was agreement
that property, though claimed to be Swiss, was not eligible for
certitication by Switzerland for unblocking if the American authe-
ritics deemed it to be cnemy. See also Fenille Fédérale, 1946, 131;
IFeuille Fédérale, 1949, 777.

There is much further evidence to support the conclusion that
the obligation to “‘unblock Swiss assets’” has no bearing on the
vested enemy property claimed by Interhandel. For instance, it
appears that there is no reference in the record of the negotiations
cither to the Interhandel case, the largest case of vested enemy
assets, or even to vested enemy asscts generally. Moreover, vested
enemy assets were administered by the Department of Justice, a
different agency from the Treasury. In the very week of the signing
of the Accord while some of the Swiss negotiators met with
Treasury officers to discuss the implementation of Article IV, ie.,
the provisions which eventually became the Snyder-Petitpicrre
letter, a somewhat different group of Swiss representatives met
with the Department of Justice to discuss a joint Swiss-American
investigation of Interhandel, for the purpose of determining proce-
dures to obtain evidence that could be used by the United States
in the defense of the suit which it was expected Interhandel would
bring against the American authorities under the American Trading
with the Enemy Act, in an attempt to recover property of Inter-
handel already vested by the United States as enemy property. It
was recognized by all that any unblocking in the United States
pursuant to Article IV was an entirely separate matter from the
vesting of the assets in the United States claimed by Interhandel.

The distinction between “block” and “unblock” and “frecze”
and “unfreeze” Swiss assets on the one hand, and “vest” and “di-
vest'' cnemy assets on the other, was and is as great as can be
achieved by the use of technical words, deliberately chosen and
well understood. Consequently the contention that the United
States was committed by Article IV to divest itself of General
Aniline and Film shares vested as German is without merit on
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two separate grounds. First, the term “unblock”™ shows an exclusive
concern for the lifting of Treasury foreign funds controls and has
no relationship to any divesting or return under the procedures
appropriate for property vested as enemy. Secondly, even as to an
obligation to unblock, this obligation ran only to property adn:it-
tedly Swiss, and not to property subject to vesting as enemy
property.

4. In 1948, this Government, on request of the Swiss Legation,
completely reexamined its views on this matter. This Government
then reaffirmed to the Swiss Government its position as follows:

“The question of the return of the property formerly owned
by I.G. Chemie [Interhandel] and now vested under the Trading
with the Enemy Act is wholly beyond the scope of the Washing-
ton Accord of May z5, 1940, and is governed solely by the
statutes of the United States. The question is far beyond
any permissible construction of the Accord and is therclore
not subject to the arbitration clanse of the Accord.”

These views are again reaffirmed. No claim of a denial of justice
in the court proceedings has been asserted by the Government of
Switzerland on behalf of its national, Interhandel, nor do any
grounds exist for the assertion of such a claim. As stated, there has
been full justice and due process of law. The Government of Swit-
zerland has no ground in this respect to request arbitration.

In so far as the claim made is grounded on the Washington
Accord, there was no agreement and hence there is no obligation
to arbitrate contentions which, as demonstrated, are beyond any
permissible construction of the terms of the Accord. The assertion
of a claim said te be based upen an international agreement, which
clearly has no relation to the claim, cannot give rise to an obligation
- to arbitrate. :

Asstated above, under Article I'V, Section 3, of the Constitution of
the United States only Congress has the power to dispose of property
belonging to the United States, and the negotiatorsof the Accord, in
the Executive Branch, had no authority to make (even if they had
purported to, which as pointed out they did not) any agreement to
transfer property located in the United States and owned by it,
property whose disposition had at that time been specifically
provided for by statutes enacted by the Congress. Likewise, these
negotiators had no authority, no Congressional consent having
been given, to agree to submit a question to arbitration which
could result in an arbitral decision that the United States should
transfer certain of such property to another. Therefore, it was
impossible for the negotiators to have agreed, for the United States,
that the instant contentions of the Swiss Government, or any other
questions affecting the release of property vested as enemy in the
United States, were arbitrable matters under the Washington
Accord.
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The Government of the United States therefore cannot agree to
the suggestion of the Swiss Government that the said matter be
referred to arbitration under the Accord, on the ground that the
matter does not involve a dispute falling within the obligation
under the Accord to have recourse to arbitration.

B. Tihe Claim Under the 1931 Trealy

As a matter wholly apart from the Accord, the Swiss Government
also requests arbitration of “the interests in question”, under the
Treaty of February 16, 1931. This request would put within the
competence of arbitrators the power to dispose of property within
the United States, as is here involved. A dispute involving title
to such property is not subject to arbitration. Article VI of the
Treaty specilically provides that:

“The provisions of Article V [the arbitration provision]
shall not be invoked in respect of any difference the subject
matter of which

() is within the domestic jurisdiction of either of the
Contracting Parties, ...” {Emphasis supplied.)

The decision on what questions are within the domestic juris-
diction is, under the Treaty, made unilaterally, by each party for
itself, without any review or contest by others, who cannot be as
{ully appreciative of the nature of the domestic jurisdiction of a
party as that party itself. Message concerning the ratification of the
Treaty of February 16, 1931, Feuille Fédérale, 193z, I, p. g0r;
Prof. M. Wehberg, Dic Schiedsgerichis- wnd If’e,rge:chswr!mewe der
Scheeiz, (1942) 1de Friedens-Warte 49, 03; compare 2 Foreign
Relations of the United States, 1929, p. 4; J. W. Gamner, The New
Avbitration Treaties of the United Stafes, 23 Am. Journal of Inter-
national Law, 595, 598 (1929} ; see also 2 Oppenheim, International
Law (7th ed. 1948}, p. 31 and note 4.

The disposition of title to property located within a country is
manifestly within the domestic jurisdiction of that country unless
the country invelved has by sovercign act removed the matter
from its exclusive domestic jurisdiction. The United States has
not removed the matter of the ownership of these shares in General
Aniline & Film Corporation from its domestic jurisdiction. Neither
by the Washington Accord nor any other act has the United States
consented that any body other than its courts should determine
the ownership of these shares. It has given an ample remedy in its
courts, and the remedy has been fully utilized by Interhandel.

Now to agree that any body other than the United States courts
acting under United States statutes has jurisdiction to rule on the
ownership of the property here in question, would be to override
and ignore the statutes enacted by Congress. These statutes provide
the exclusive method, forum and standards for the return of pro-
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perty vested in the United States under the Trading with the Encmy
Act. Under the Constitution of the United States as noted above
the Executive Branch cannot dispose of property of the United
States. It can only be disposed of by the Congress through appro-
priate statutes. It has already been pointed out that the negotiators
for the Accord did not seck to bring about, and did not bring about,
such an unconstitutional result. This Government could not now
do what the negotiators were unable to do and did not do. As a
consequenice the United States deems the ownership of these
shares is a matter “‘within the domestic juriscdiction of the United
States” within the meaning of the Treaty, with the result that the
arbitration provisions of the Treaty may not be invoked.

The comments made above regarding the request for arbitration
also compel the conclusion that the interests of our mutual relations
would not be furthered by resorting to conciliation under the 1931
Treaty. The processes of investigation and reporting by a conciliatory
group upon the nature of a claim and its basis where there has been
obscurity or lack of clarity therein, enabling the parties better to
compose differences which have been based upon such obscurity or
lack of clarity, are of course the essence of the provisions ol the
1931 Treaty relating to conciliation. In that situation the partics
nevertheless retained “the right to act independently upon the
subject matter” even after the report is made. The instant case,
however, does not represent that kind of situation. Rather, it is a
case where the position of the Government of Switzerland and its
basis have long been fully understood and the position of the
Government of the United States of America has been communicated
fully to the Swiss Government. Consequently, it is not the type of
situation in which there could be any advantage to be gained from
further investigation and reporting. Furthermore, such processes
could not, for the reasons set forth above, lead to subsequent
arbitration which, under the 1931 Treaty, appears to be one of the
objectives of the process of conciliation. .

The Swiss Government has not set forth a clum falling within
the scope of the 1946 Accord, and the question of title to the shares
being a matter within the domestic jurisdiction of the United States,
has been finally settled by the competent courts of the United
States in proceedings the propriety of which Is not questioned.
Under the circumstances, and in the light of the constitutional
and statutory limitations regarding disposition of property of the
United States referred to above, conciliation proceedings could not
achieve the objectives of the conciliation provisions of the 1931
Treaty and would necessarily be unproductive. Therefore, the
request for conciliation must be respectfully declined.

The position of this Government on this claim is based upon
careful and repeated reexamination of the claim over a period of
cight years. On each occasion the matter has been raised by the
Government of Switzerland, a careful reexamination of the question
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has taken place. In each instance the conclusion was the same, This
Government again addressed itself to the problem, following
receipt of the note of August ¢, 1956, and has conc¢luded that no
change in its previously declared position is justified.

C. The Request for the Maintengnee of the Status Quo

There remains for discussion the request for maintenance of
the status quo of the assets involved, pending arbitration or conci-
liation. The note of August g, 1956, suggests that principles of good
faith, which underlic the authority of the International Court of
Justice to take appropriate precautionary measures, require that
this Government maintain the status quo. We take this request
to be one to refrain from making any sale of the General Aniline
and Film shares to which claim is made.

The request for maintenance of the status quo falls with the
request for arbitration, for the principles above discussed are
equally applicable to the request for maintenance of the status quo.
In the instant case, moreover, the request for mainfenance of the
status quo is in fuct a request for a change of the status quo. To
refrain from making a sale of the assets would prevent the eflec-
tuation of the laws of the United States which, once the litigation
in the courts reaches a prescribed stage, permit and require a sale
of the assets. A sale is desirable in the national interest of the
United States, based in part upon considerations of national defense.
Only the courts of the United States have jurisdiction to stay
such a sale of property located in the United States; such juris-
diction is sovereign and exclisive

Aunexe 16
INTERHANDEL,

Nute remise le 1o octobre 1937 au
Département &' LEtat

L'Ambassacle de Suisse présente ses compliments au Departe-
ment d'Etat et a Phonneur de revenir sur sa note du 11 janvier
1957, awompa;{m ¢ d'un mémorandum, concernant 'affaire de la
Société internationale pour participations industrielles et commer-
ciales 5. A, & Bale (Interhandel). Cette note répondait & une note
smisse du g oaout 1936, L Ambassade est chargée par le Conseil
federal de porter ce qui suit & la connaissance du Département
' Ltat,

e Conseil Tédéral pre nd acte avec regret que le Gouvernement
des Etats-Unis, apres s'étre refusé & négocier avec lni en vue de
rechercher st un arrangement éfait possible, s'appose i ce que Ie
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litige soit soumis an Tribunal arbitral institué par I'article Vi de
I’Accord de Washington ou 4 une procédure de conciliation ou
d’arbitrage, telle que la prévoit le Traité conclu le 16 février 1931
entre la Suisse et les Etats-Unis.

Il constate donc que tous les moyens de résoudre le litige ont été
épuisés sans succes par la Suisse.

Dans ces conditions, il ne reste au Conseil fédéral d’autre possi-
bilité, en se fondant non seulement sur ’Accord de Washington du
25 mali 1946 mais aussi sur les régles du Droit international général,
que de saisir du différend la Cour internationale de Justice a La
Haye, dont les deux Gouvernements ont reconnu la juridiction
obligatoire conformément a l'article 36, chiffre 2, de son Statut.

En conséquence, le Conseil fédéral a pris la décision de demander
a la Cour de se prononcer sur le fond du litige et, subsidiairement,
sur obligation pour les Etats-Unis de soumettre ce litige soit 4 la
]'I.lI'ldlCthIl Internationale, soit & un arbltr'lgc, 501t encore a4 unc
procédure de conciliation.

Le Gouvernement américain parait avoir déjd pris des disposi-
tions pour la vente de 759, des actions de la « General Aniline and
Film Corporation » appartenant a nlterhandel et semble avoir
I'tntention de procéder & cette vente avant méme que le litige ait
été résolu. Aussi le Conseil fédéral demandera-t-il également J la
Cour internationale de Justice d’indiquer toutes mesurcs conser-
vatoires en vue de la sauvegarde des droits qui seraient éventuelle-
ment reconnus 4 la Suisse ou a ses ressortissants et, en particulier,
il priera la Cour de demander au Gouvernement américain de ne
pas vendre les actions de la « General Aniline and Film Corporation »
avant qu'une décision ait été rendue sur le fond du litige.

Le Conseil fédéral informe le Gouvernement des Etats-Unis qu'il
a désigné comme agent auprés de la Cour internationale de Justice
M. le Professeur Georges Sauser-Hall et comme co- agent M. le
Professeur Paul Guggenheim, tous deux i Gem.vc et qu'il les a
chargés d’adresser

une requéte introductive d’instance auprés dc la Cour inter-
nationale de Justice.




