I.C.J. ' - " Commmicgqué No. 59/10
(Unofficial )

The following information from the Registry of the International
Court of Justice has been communicated to the Press:

To-day, March 2lst, 1959, the Intemational Court of Justice
delivered its Judgment in the Interhandel Case (Preliminary Objections)

© bhetween Switzerlond and the United States of imerica,

The case was submitted by an Application of the Swiss Government
on October 2nd, 1957, relating to a dispute which had srisen with
regard to the claim by Switzerland to the restitution by the United
States of America of the assets of the Interhandel Company. The
Application invoked irticle 36, paragrsph 2, of the Statute of the
Court and the acceptance of the compulsory jurisdiction of the Court
by the United States and by Switzerland. For its part, the Govern-
ment of the United States submitted preliminary objections to the
jurisdiction of the Court.

The Court, upholding one of these objections, found the Swiss
Application inadmissible. :

In its Judgment, the Court sets out the facts and circumstences
out of which the dispute arose.

In 1942, the Government of the United States, under the Trading
with the Enemy Act, vested almost 211 of the shares of -the General
Aniline and Film Corporation (GAF), a company incorporated in the
United States, on the ground that those shares in reality belonged
to the I.G. Farben Company of Frankfurt or that.the GAF was in one
way or another controlled by that enemy company. It is not disputed
that unbil 1940 I.%. Farben controlled the GAF through the I.G. Chemie
Company of Basle, However, according to the contention of the” Swiss
Government, the links between the German company and the Swiss company
were finally severed in 1940, The Swiss company adopted the name of
Socidté internationale pour narticivations indugtrielles et commerciales

5.A. (interhandel) end the largest item in its assets was its participa-
tion in the GAF, In 1945, under a provisional agresment between
Switzerlend, the United States, France and the United Kingdom, property
in Switzerlsnd belonging to Germans in Germany was blocked. The Swiss
Compensation Office was entrusted with the task of uncovering such
property. In the course of those investigations, the guestion of the
character of Interhandel was raised, but the Office, considering it to
have been proved that this company had severed its vies with the CGerman
company, did not regard it as necessary to undertake the blocking of
its assets in Switszerland, For its part, the Government of the

United States, considering that Interhandel was still controlled by
1.G. Farben, continued to seek evidence of such control. In these
cireumstances, the Swiss Federal Authorities ordered the Swiss
Compensation Office provisionally to block the assets of Interhandel,

On May 25th, 1946, an agreement was concluded in Washingbon

between the Allies and Switzerland.  Switzerlend undertook to pursue
its investig:tions and to liguidate German property in Switzerland.
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The Compensation Office was empowered to do this, in collaboration
with & Joint Commission composed of representatives of each of the
four Goverrments, In the event of disagreemsnt between the Joint
Commission and the Compensation Office, or if the rarty in interest
so desired, the matter might be submitted to a Swiss Authority of
Review, On the other hand, the Government of the United States was
to unblock Swiss assets in the United States (Articie IV)., . Finally,
in cape differences of opinion srose with regard to the application
or interpretation of the Accord which could not be settled in any
other way, recourse was to he had to arbitration.

After the conclusion of the Washington fccord, discussions with
regard to Interhandel were continued without reaciing any conclusion.
By its decision of January S5th, 1948, the Swiss suthority of Review
annulled the blocking of the Company's assets in Switgerlend, In
a Note of May Lth of the same year to the Department of 3State, the
Swiss Legation in Washington invoked this decision and the Washington
Aecord to request the United States to restore to Interhandel the
" property which had been vested in the United States, On July 26th,
the Department of State rejected this request, contending thot ithe
decision of the Swiss Authority of Review did not affect the assets
vestaed in the United States. On October 2ist, Interhandel, relying
upon the provisicns of the Trading with the Tnemy Act, institute
proceedings in the United States courts. .Up to 1957, these proceed- .
ings made little progress on the merits, A Swiss Note of Augustv 9th,
1956, formulated proposals for the settlement of the dispubte either
by means of arbitration or conciliation as provided for in the Treaty
between Switzerland znd the United States of 1931, or by means of
arbitration as provided for in the Washington Accord.,  These proposals
were rejected by the Covermnment of the United States in a Note of
January 1lth, 1957. Turthermore, in & Hemorandwn appended to the
Note, it was said that Interhandel had finally failed in its suit
in the United States courts. It was then that the Swiss Government
addressed to the Court its ipplication instituting the proceedings,

The Court finds thet the subject ¢f ths clain 1s expressed
essentially in two propositions: the Court is zglred to adjudge and
declare, a8 a principal submission, that tho Goverzment of the United
States is under an obligavion to restore the assets of Interhandel
and, s en alternative submission, that the United States is under
an obligation to submit the dispute to arbitration or to o concilia-
tion procedure, .

The Court then proceeds to consider_the'Prelgginary Objections
of the United States. : S

'Tha First Objection seeks a declaration that the Court is with-
out jurisdiction on the ground that the dispute arose before August
26th, 1946, the date on which the acceptance of the compulsory
jurisdiction of the Court by the United States came into force,

The declaration of the United States relates to legal disputes
ereafter arising" :nd the Government of the United States maintains
that the dispute submitted to the Court goes baclk at least to the
middle of the year 1945, in examination of the documents revesals
that it was in the Note of the Swi s Legation in Washington dated
May 4th, 1948 that a regquest for the return to Interhandel of the
agssets vested in the United States vas formulated " v Switzerland for
the first time. As the negative reply was given on July 206th, 1948,
the dispute can be placed at that date and the First Objection must
ke rejected so far as the principal Submission of Switzerland is
concerned, In the tlternative Submission, the point in dispute is
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the obligation of the Government of the United States to submit to
arbitration or conciliation., This part of the dispute can only
have arisen subsequently to that relating to the restitution of
Interhandel's assets in the United States, since the procedure
proposed by Switzerland was conceived as a means of settling the
first dispute. In fact, the Swiss Government put forward this
proposal for the first time in its Note of August 9th, 1956, and the
Government of the United States rejected it by its Note of January
11th, 1957." The First Preliminary Objection cannot therefore be
upheld with regard to the a2lternative Submission of Switzerland,

According to the Second Preliminary Objection, the dispute,
even if it is subsequent to the Declaration of the United States,
arosc before July 28th, 1948, the dote of the entry into force of
the Swiss Declaration, The United States Declaration contains a
clause limiting the Court's jurisdiction to disputes "hereafter.
arising", while no such gualifying clause is contained in the Swiss
Declaration. But the reciprocity principle would require that as
between the United States and Switzerlund the Court's jurisdiction
should be limited to disputes arising after July 28th, 1948, The
Court remarks that reciprocity in the case of Declarations accepting
the compulsory jurisdiction of the Court enables a Party to invoke a
reservation vhich it has not expressed in its own Declaration but
vhich the other Party has expressed in its Declaration. For example,
Switzerland might, if in the position of Respondent, invoke the
American reservation against the United States by virtue of reciorocity,
if the United States attempted to refer to the Court a dispute which
had arisen before August 26th, 1946, There the effect of reciprocity
ends. It cannot justify a State, in this instance the United States,
in relying upon a restriction which the other Party, Switzerland, has
not included in its own Declaration. The Second Objection must
therefore be rejected so far as the principal Submission of Switzerland
is concerned, Since it has been found that the disoute concerning
the obligation of the United States to agree to arbitration or con-
ciliation did not arise until 1957, this objection must also be
rejected so far as the alternative Submission is concerned,

The Court then considers the Fourth Preliminary Objection and, in
the first place, Part (b) of that Objection, in which the Government
of the United States submits that there is no jurisdiction in the
Court to hear or determine eny issues concerning the seizure and
retention of the vested sharcs, for the reason that such seizure and
retention are, according to international law, matters within the
Jurisdiction of the United States. With regard to the principal
Submission, the Swiss Government invokes Article IV of the 'ashington
Lccord, concerning which the Government of the United States contends
that it is of no relevance whatsoever., The Parties are in disagree-
ment with regard to the meaning of the terms of this article. It is
sufficicent for the Court to note that Article IV may be of relevance
for the solution of the dispute and that its interpretation relates to
international law, On the other hand, the Government of the United
States submits that according to international law the seizure and
retention of enemy property in time of war are matters within the
domestic jurisdiction of the United States, But the vhole question
is whether the assets of Interhandel are enemy or neutral property
and this is a matter which must be decided in the light of the
principles and rules of international law, In its alternative
Submission, the Swiss Government invokes the Washington Accord and
the Treaty of Arbitration end Conciliation of 1931. The interpretea-
tion end epplication of these provisions involve cuestions of inter-
national law. Part (b) of the Fourth Objection must therefore be
rejected,
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Part (a) of this Objection secks a finding from the Court that it
is without jurisdiction for the reason that the sale or disposition of
the shares vested have been determined by the United States, pursuant
to paragraph (b) of the conditions attached to its acceptance of the
compulsory jurisdiction of the Court, to be a matter essentially
vithin its domestic jurisdiction. It appears to the Court that
part (a) of the Fourth Objection only applies to the claim of the
Swiss Govermment regurding the restitution of the vested assets and,
having regird to the decision of the Court in respect of the Third
Objection, it is without object at the present stage of the proceedings.

The Third Preliminary Objection seeks a finding that there is no
jurisdiction in the Court for the reason that Interhandel has not
exhausted the locol remedies available to it in the United States
courts. Although frumed &s an objection to the jurisdiction of the
Court, this Objection must be regarded as directed against the
admissibility of the Application, Indeed, it would become devoid
of object if the requirement of the prior exhaustion of local
remedies were fulfilled. The Court has indicated in vhat conditions
the Swiss Government considered itsclf entitled to institute proceed-
ings by its fApplication of October 2nd, 1957. However, the Supreme
Court of the United Stetes has, since then, readmitted Interhandel
into the suit and remanded the case to the District Court (decisions
of October Lith, 1957, and June 16th, 1958). Interhasndel can avail
itself again of the remedies available under the Trading with the
Enemy Act and its suit is still pending. The Swiss Government does
not challenge the rule concerning the exhaustion of local remedies
but contends that the present cese is onc in vhich an exception is
authorized by the rule itself. In the first place, the measure’
taken against Interhandel was token, not by a subordinate authority
but by the Governmsnt of the United States, However, the Court
must attach decisive importence to the fact that the laws of the United
States make available to interested persons adequate remedies for ,
the defence of their rights cgainst the Executive, On the other hand,
in proceedings based upon the Trading with the Enemy Act, the United
States courts are, it is contended, not in a position to adjudicate
in accordance with the rules of international law. But the decisions
of the United States courts bear witness to the fact that United States
courts are competent to apply international law in their decisions when
necessary. Finally, as the character of the principal Submission of
Switzerland is that of a claim for the implementation of the decision
given on January 5th, 1948, by the Swiss lwthority of Review, which
decision the Swiss Govermment regards as an international judicial
decision, there are, it is contended, no local remedies to exhaust,
for the injury has besn caused directly to the Stute. The Court
confines itself to obscerving that this argumant does not deprive the
dispute which has been referred to it of the character of a dispute
in which'the Swiss Government appears as having adopted tne cause of
its national for the vurpose of securing the restitution of the
vested assets and thet this is one of the very cases which give rise
to the application of the rule'of the eithaustion of local remedies.
For all these reasons, the Court upholds the Third Preliminary
Objection so far as the principal Submission of Switzerland is
concerned, The Court considers, moreover, that any distinction
so far as the rule of the exhaustion of local remecies is concerned
between the various claims or between the various tribunals is
unfounded. It accordingly upholds the Third Preliminary Objection
also ‘as regards the alternative Submission.

¥ *
Consequently ....
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Consequently, the Court rejects the First Preliminary Objection
(by ten votes to five) and also the Second (unanimously) and part (b)
of the Fourth (by 14 votes to one). The Court finds that it is not
necessary to adjudicete on part (a) of the Fourth Preliminary Objection
{by ten votes to five) and it upholds the Third (by nine votes to six)
and holds that the .pplication is inadmissible,

Judges BLODEVINT and KOJEVNIKOV and Judge ad hoc CAREY have
appended declorations to the Judgment,  Judges HACKWORTH, CORDOVA,
WELLTNGTON KOC and Sir Percy SPINDER have appended statements of
their separate opinions whilst Vice-President ZiFRULLL KAHN states
that he agrees with Judge HACKWORTH,

President KLASSTAD and Judges WINIARSKI, ARMALND-UGON, Sir Hersch
LAUTERPACHT and SPIROPOULOS have appended to the Judgment statements of
their dissenting opinions while Judge ad hoc C.4RRY states in his
declaration that he agrees with President KLAEST.D,

The Hague, March 2lst, 1959.






