
Communi ué No, e- 
The following information from t h e  Begistry of the International 

Court of Jus t tce  has been communlcated to the  Press: 

Today, May 26th ,  1959, the  International C o u r t  of  Jus t ice  delivered 

i t s  Judgmant in the cEse conceming the Aerial Incident o f  July 27 th ,  

1955 (1srael - v. ~ u l g a s i a )  ( ~ r e l i r n i n a r ~  0b j e c  t i o n s )  . 
The case was submitted by m Application o f  the Goverment of 

IsraeL, on October 16th, 19579 relating t o  a dispute  which had misen 

with regard t o  the destmietion, on July 27 th ,  1 9 5 5 ,  by the Bulgarian 

mti-aircraft defence forces ,  of an aircraft belonging t o  El Al Israel  

Airlines Ltd. The Application invoked Article 36 of the Statute a f  the 

Court  and the acceptance of the compulsory jurisdiction of the Court by 

Israel ,  on the one haad, in i t s  Beclaration of 1956 replacing tha t  of 

195Ut and by Bulgaria, on the  othes hand, in 1922. The 3uTgaria.n 

Governen t  had filed Preliminary Objections t o  the  jurisdiction of  the 

The Court upheld the first of these objections, accerding t o  which 

the Declaratian accepting the compulsory jurisdiction of the Permanent 

Court of International Jus t i c e  made by Bulgaria in 1921 cannot be 

regarded as constituting an acceptmce of the compufsory j u r i ~ d i c t i o n  of 

the International Court of Justice. It therefore declared i t s e l f  t o  

be without jurisdiction. 

x. 

* * 

In i t s  Judgment, the Court first considered the  First Preliminary 

Objection by Bulgaria. 

In orde r  t o  f i n d  the basis f o r  the jurisdiction of the  Court, 

t h e  ~ o v e r k e n t  of l s r ae l  invoked the Deçlakation o f  acceptance o f  

compulsory jurisdiction sigmed by Bulgaria in 1921, at thc s m e  time as 

Protocol . m . .  



Protocol of  Signature of  the Statute  o f  the Permanent Court of 

International J u s t i c e ,  and Article 3 6 ,  paragra-ph 5, of the Statute  of  

the International Court of Justice, which reads as follows: 

''Declasations made under Article 36 of the Statute of the 
Permanent Court  of Internat ional  Jus t ice  and which are still 
in . fe r8e  s h a l l  be deemed, as between the parties t o  the  
present S t a tu t e ,  t o  be acceptances of the compulsory juris- 
d i c t i o n  of the International Court of Justice for.the p e r i o d  
rvhich Lhey s t i l l  have t o  run and in accordance mith t h e i r  
terms . fl 

.To ju s t i fy  the application of the l a t t e r  p rov i s ion  t o  the Bulgarian 

Declmation af 2921, the  Goverment o f  I s r a e l  r e l i e d  on the f a c t  that 

Bulgaria becme a party t o  the Statute  of the  Intesrnational.  Cour t  of 

Justice on December 14th, 1955,as the  r e s u l t  o f  its admission t o  the 

United Nations. The Bulgarian Goverment d c ~ i e d  that Art ic le  36?  

parapaph  5, t ransferred the e f f e c t  of its Declaration t o  the juris- 

dic t ion  of the Internat ional  Gour.+ of Just ice.  

The Court had t o  determine whether Article 36, paragraph 5, is 

q p l i c a b l e  to the Bulgarian Beclara t ion.  That it should apply  i n  

respect of declarations made by States  which were represented at the 

S a n  Francisco Conference and viere signatories o f  the Char ter ,and of 

the Statute can easily be understood. But is this provis ion meant 

. also t o  cover declarations made by other S t a t e s ,  including Bulgaria? 

The tex t  doea n o t  say so e x p l i c i t l y .  

The Court  obacrves t h a t  at the t i n e  of the adoption of  the 

Statute a fundamental dif ference exis  t e d  bettveen the p o s i t i o n  o f  the 

signatory States  anci of the othex S t a t e s  which might subsequently be 

admitted t o  the United Nations, This difference derived £rom the 

situation which Article 36, p%ragraph 5, aas meant t o  regulate,  

namely, the trmsfer t o  . h e  Internat ional  Cour t  of Juatice of 

declarations relating t o  the Permanent Cour t ,  whiçh was on t h e ,  

p o i n t  of disappeaaning, The ques t ion which the signatory S t a t e a  

were eas i ly  a b l e  t o  resalve as bftween thernselves at t h a t  time would . - 
arise . . , , 



arise* in.a quite different form in the future as regards the other 

States. . 

Article 36, paragraph 5, considered in its application to States 

signa$ories. of the Statute,.effected a simple operation. The position 

wouldjhave.been quite different in respect of declarations by non- 

signatory States. For the latter, such a transfer mus$ necessarily 

involve two distinct operations, which might be separated'by 'a 

considerable interval of time, On the one hand, old declarations 

would have had to have been preserved vrith immediate effect; on the 

other hand, they would have had to be transferred to the jurisdiction 

of the new Court. In addition to this fundamental difference in. 

respect of the factors of the problem, there were special.difficulties 

in resolving it in respect of acceptctnces by non-signatory States: 

In the case of signatory States, Article 36, paragraph 5, maintained 

an existing obligation while modifying its subject-matter. So far 

as non-signatory States were concerned, the Statute, in the absence 

of their consent, could neither maintain nor transform their original 

obligation. Shortly after the entry into force of the Statute, the 

dissolution of the Permanent Court freed them from that obligation. 

Accordingly, the question of a transformation of azi existing obligation 

could no longer arise so far as they were concernedg-a11 that could be 

envisaged in their case was the creation of a nem obligation binding 

upon t.hem. To extend Article 369 paragraph 5, to those States would 

be to allovrthat provision to do in their case something quite 

different from gi-hat it di2 in the case of signatory States. It is 

true that the States represented at San Francisco could have made an 

offer addressed to.other States, for instance, an offer to consider , 

their acceptance of the compulsory jurisdiction of the Permanent 

Court ,as an acceptance of the jurisdiction of the new Court, but 

there is nothing of.this kind in Article 36,' paragraph 5. 

. .  . To . o . . .  



To restrict the appli'cation of this provision. to the ' signatory 

States is to take into account the purpose for which it mas adopted. 

At.the time of its adoption, the impending dissolution of the :permanent 

Court and, in consequence, the lapsing of acceptances of its'compulsory 

jurisdiction were in contemplation. Rather than expecting that the 

signatory States of the new Statute would deposit new declarations of 

acceptance, it nas sought to provide for this transitory situation by 

a transitional provision. The situation i a  entirely different when, 

thé old Court and the acceptance of its compulsory jurisdiction having 

long since disappeared, a State becomes party to the Statute,of the new 

Court: To the extent that the records of the San Francisco Conference 

provide any indication as to the scope of the application of Article 

36, paragraph 5, they confirm that this .paragraph was intended to deal 

with declarations of signatory States only and not with a State in the 

situation of Bulgaria. 

. However, the Government of Israel construed Article 36, paragraph 5, 

as kovering a declaration made by a State 'which had not participated in 

the San Francisco Conference and which only became a party to the 

Statute of the International Court of Justice much later. 

The Court, considering the matter from this angle also, found that 8 
Article 36, paragraph 5, could not in any event be operative as regards 

Bulg&ia until the date of its admission to the United Nations, namely, 

December 14th, 1955. At that date, hovrever, the Declaration of 1921 

was no longer in force in.consequence of the dissolution of the ' 

Permarient.Court in.1946. The acceptance 'set ou% in that Declaration 

of the compulsory jurisdiction of the Permanent Court was devoid of 

object, since that Court was no longer in existence. And there'is 

nothing in Article 36, paragraph 5, to reveal any intention of . 

preserving al1 the declarations which were in existence at the time 

of the signature or entry into force of the Charter, regardless of 

the moment when a State having made a declaration became a party to 

the ..,. 



the  S ta tu te .  The provision determines, i n  respect  of a Sta te .  t o  which 

i t  appl ies ,  the b i r t h  of the  compulsory j u r i sd i c t i on  of the  new Court. 

It makes i t  çub jec t  t o  two condit ions:  (1)  t ha t  the S t a t e  having made 

the declara t ion should be a par ty  t o  the S t a tu t e ;  (2) t h a t  t he  

dec1,aration of t h a t  S t a t e  should s t i l l  be i n  force .  Since the  

Bulgarian Declara t ion had lapsed before Bulgar ia  was admitted t o  t he  

United Nations, i t  cannot be s a i d  t h a t  at t h a t  t i m é  t h a t  Declaration 

rvss s t i l l  i n  fo rce .  The second condit ion i s  therefore  not  s a t i s f i e d  i n  

the present case ,  

Thus the Court f i nds  t ha t  Ar t i c l e  36, paragraph 5, i s  not  appl icable  

t o  the  Bulgarian Declaration of 1921. This v iev~  i s  confirmed by the  

f a c t  t h a t  i t  was the c l e a r  i n t en t i on  i n s p i r i n g  Ar t i c l e  36, paragraph 5 ,  

t o  preserve e x i s t i n g  acceptances and not t o  r e s to r e  l e g a l  fo rce  t o  

undertakings which had expired. On the  o ther  hand, i n  seeking and 

obtaining admission t o  the United Nations, Bulgaria accepted a l 1  the  

provisions of the  S t a tu t e ,  including A r t i c l e  36. But Bulgar ia  1 s 

acceptance of ::rticle 36, pcragraph 5 ,  docs not c o n s t i t u t e  consent t o  the  

compulsory j u r i sd i c t i on  o f  the  Court; such consent can v a l i d l y  be 

given only i n  accordance with Ar t i c l e  36, paragraph 2. 

Ar t i c l e  36, paragraph 5,  cannot therefore  lead the Court t o  f i n d  

t ha t  the Bulgarian Declarst ion of 1921 provides a bas i s  f o r  i t s  

j u r i sd i c t i on  t o  deal  with the  case. I n  these  circumstances i t  i s  

unnecessary f o r  t he  Court t o  proceed to  consideration of the  o the r  

Bulgarian Preliminary Objections. 

* 

Consequently, the  Court f i nds ,  by tmelve votes t o  four ,  t h a t  

i t  i s  v i thou t  j u r i sd i c t i on  t o  sd jud icu te  upon the  d i spu te  bmught before 

i t  by the Application of the  Government of I s r a e l .  



Vice-President ZAF~ULLA'KHAN has appended a Declaration to the 

Judgmsnt : Judges BilDkWI and' ARUND-UGON have appended . s tat ernent s of. 

their Separate Opinions. Judges Sir..Hersch LAUTERPACHT, WELLINGTON 

KOO and Sïr Përcy SPEPJDXR have appended to the Judgment a statement 

of their Joint:Dissefit'ing Opinion. Judge ad hoc GOITEIN has appended 

to the ~udgment a statement of liis Dissenting Opinion. 

The Hague, May 26th, 1959. 




