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MINUTES OF THE HEARINGS HELD
FROM 26 APRIL TO 4 MAY AND ON 8 JUNE 1960

SECOND PUBLIC HEARING (26 1v 60, 10.30 a.m.)

Present: Presidemt KLAESTAD; Vice-President ZAFRULLA KHAN;
Judges BasDEVANT, HACKWORTH, WINIARSKI, BADawi, ARMAND-UGON,
Kojevxikov, Sir Hersch Lauterpracut, MORENC QuinTaxa, CORDOVA,
WELLINGTON Koo, SPiROPOULOS, Sir Percy SPENDER, ALFARO; Deputy-
Registrar GARNIER-COIGNET.

The States partfcipating in the oral proceedings were represented as follows ;

Italy : Professor Riccardo Moxaco, Professor of the Uni-
versity of Rome, Chief of the Department of
Contentious Matters of the Ministry for Foreign
Affairs.

Liberia: The Honourable Rocheforte L. WEgERS, former
Assistant Attorney-General of Liberia, now Pre-
sident of the University of Liberia;

The Honourable Edward R. Moorg, Assistant
Attorney-General of " Liberia;

Netherlands Mr. W. RiruaceN, Professor of International Law
at Rotterdam, Legal Adviser of the Ministry for
Foreign Affairs.

Norway : Mr. Finn SEYVERSTED, Director of Legal Affairs in
the Norwegian Ministry for Foreign Affairs.
Panama : Dr. Octavio FABREGA, President of the National

Council of Foreign Affairs, in the capacity of
Ambassador Extraordinary and Plenipotentiary
on Special Mission.

United Kingdom of Mr. F. A, Varrat, Deputy Legal Adviser to the
Greal Britain and Foreign Office, assisted by
Northern Ireland: 3 D, JoHNsON.

United Siates Mr. Eric H. HaceRr, Legal Adviser of the Depart-
of America: ment of State, assisted by
Mrs, M. M. FLeminG, Assistant to the Legal Adviser
of the Department of State.

The PresipenNT opened the hearing and announced that the Court
included upon the Bench Dr. Ricardo J. Alfare of Panama, who was
elected, at the last session of the General Assembly, by the Assembly
and the Security Council, to fill the vacancy existing in the membership
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PROCES-VERBAUX DES AUDIENCES TENUES
DU 26 AVRIL AU 4 MAI ET LE 8 JUIN 1960

DEUXIEME AUDIENCE PUBLIQUE (26 1v 60, 10 4. 30)

Présents : M. KLAESTAD, Président,; M. ZAFRULLA KHAN, Vice-Président |
MM. BaspEvanT, HACKwWORTH, WINIARSKI, BADAWI, ARMAND-UGON,
KojJevnikov, Sir Hersch LauTErpacHT, MM. MORENO QUINTANA,
Corpova, WELLINGTON Koo, SpPIrROrPoULOS, Sir Percy SPENDER,
M. ALFARO, Juges; M. GARNIER-COIGNET, Greffier adjoint.

Les Etats prenant part & la procédure orale sont représeniés comme suit:

Italhe: M. Riccardo Monaco, professeur a l'université de
Rome, chef du contentieux diplomatique du mi-
nistére des Affaires étrangéres.

Libéria - I’ honorable Rocheforte L. WEEKS, ancien Alforney-
General adjoint du Libéria, actuellement président
de I'université du Libéria;

L’honorable Edward R. Moore, Attorney-General
adjoint du Libéria.

Pays-Bas: M. W. RipHAGEN, professeur de droit international
a Rotterdam, jurisconsulte du ministére des Af-
faires étrangeres.

Norvége : M. Finn SEYERSTED, directeur des Affaires juridiques
au ministére norvégien des Affaires étrangéres.
Panama : Le Dr Octavio FABREGA, président du Conseil natio-

nal des relations extérieures, en qualité d’ambas-
sadeur extraordinaire et plénipotentiaire en mission
spéciale.

Royaume-Uni de M. F. A. Variar, conseiller juridique adjoint du

Grande-Brelagne et Foreign Office, assisté de

d'IrlandeduNord . \r D, JOHNSON.

Etats-Unis M. Eric H. HAGER, conseiller juridique du Deparément
d’ Amérique: of State, assisté de
Mme M, M. FLEMING, adjointe au conseiller juridique
du Department of State.

Le PRESIDENT ouvre l'audience et annonce que la Cour comprend
aujourd’hui sur le sidge M. Ricardo J. Alfaro, du Panama, qui a été élu
a la derniére session de 1’Assemblée générale par 1’Assemblée et le Conseil
de Sécurité au poste vacant de la Cour, M. Alfaro est prét A entrer en
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of the Court. Dr. Alfaro was ready to take up his duties, but before
doing so he was required to make the solemn declaration provided for in
Article 20 of the Statute of the Court,

The President called upon Dr. Alfaro to make that declaration.

(The Court stood up.)

Judge ALFARO made the solemn declaration provided for in Article zo
of the Statute.
{The Court sat down.)

The PRESIDENT placed on record the declaration made by Judge
Alfaro and declared him duly instailed as a Judge of this Court,

The President then announced that the Court was sitting today to
hear oral statements in connection with a request for an Advisory
Opinion submitted to it by the Assembly of the Inter-Governmental
Maritime Consultative Organization. That request, made pursuant to a
Resolution of the Assembly of 19 January 1959, sought the opinion of
the Court on the following question:

“Is the Maritime Safety Committee of the Inter-Governmental
Maritime Consultative Organization, which was elected on 15
January 1g95g, constituted in accordance with the Convention for
the Establishment of the Organization?”

Notice of the request had been given to all States entitled to appear
before the Court, and the Court had received from the Secretary-General
of the Organization the documents likely to throw light upon the
question.

By an Order dated 5 August 193¢ a time-limit was fixed for the sub-
mission of written statements by States considered as likely to be able
to furnish information on the question, namely the States which are
members of the Organization. Statements had been received from the
Governments of France, Liberia, the United States of America, the
Republic of China, Panama, Switzerland, Italy, Denmark, the United
Kingdom of Great Britain and Northern Ireland, Norway, the Nether-
lands and India,

The desire to be heard in the present proceedings had been expressed
by the Governments of Italy, Liberia, the Netherlands, Norway, Panama,
the United Kingdom and the United States of America. The President
said he would first call upon the Representative of Liberia, and there-
after on the other Representatives in the following order: Panama, the
United States of America, Italy, the Netherlands, Norway, and the
United Kingdom.

The President called upon the Representative of Liberia.

Mr. WEEKS began the speech reproduced in the annex L

At the request of Mr. Weeks, the PRESIDENT called upon Mr. Moore.
Mr. MoORE began the speech reproduced in the annex ®.

(The Court adjourned from 1 p.m. till 4 p.m.)

Mr. MookE concluded the speech reproduced in the annex 3,

t See pp. 26g-279.
2 ,, 280-282,
i, ., 282-202z,
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fonctions, mais il doit au préalable prendre I'engagement solennel préva
a l'article 20 du Statut de la Cour.

Le Président prie M. Alfaro de prononcer cette déclaration.
(La Cour se 1&ve.)

M. ALFARO prononce la déclaration prévue a I'article 20 du Statut.
(La Cour se rassied.)

Le PresipeNT prend acte de la déclaration prononcée par M. Alfaro
et le déclare installé en ses fonctions de juge.

Le Président expose que la Cour est réunie aujourd’hui pour entendre
les exposés oraux relatifs 4 la demande d'avis consultatif qui lui a été
présentée par ’Assemblée de 1'Organisation intergouvernementale con-
sultative de la Navigation maritime. Cette demande, présentée en exé-
cution de la résolution de I’Assemblée du 19 janvier 1959, sollicite I'avis
de la Cour sur la question suivante:

«Le Comité de la Sécurité maritime de I'Organisation inter-
gouvernementale consultative de la Navigation maritime élu le 15
janvier 1959 a-t-il été établi conformément 4 la convention portant
création de I'Organisation? »

La demande d’avis consultatif a été notifiée 4 tous les Etats admis &
ester en justice devant la Cour et la Cour a requ du Secrétaire général
de 1'Organisation les documents pouvant servir 4 élucider la question.

Par ordonnance du 5 aofit 1959, un délai a été fixé pour le depdt
d’exposés écrits par les Etats jugés susceptibles de fournir des renseigne-
ments sur la question, & savoir les Etats membres de 1'Organisation.
Des exposés ont été requs des Gouvernements de la France, du Libéria,
des Etats-Unis d’Amérique, de la République de Chine, du Panama, de
la Suisse, de I'Italie, du Danemark, du Royaume-Uni de Grande-Bretagne
et d’'Irlande du Nord, de Ia Norvége, des Pays-Bas et de 'Inde.

Les Gouvernements de I'Italie, du Libéria, des Pays-Bas, de la Norvége,
du Panama, du Royaume-Uni et des Etats-Unis d’Amérique ont exprimé
le désir d’étre entendus en la présente procédure. Le President annonce
qu’il donnera la parole en premier lieu au représentant du Libéria et
ensuite aux autres représentants dans Uordre suivant: Panama, Etats-
Unis d’Amérique, Italie, Pays-Bas, Norvége et Royaume-Uni.

Le Président donne la parole au représentant du Libéria.

M. WEEKSs commence 'exposé reproduit en annexe L

A la demande de M. Weeks, le PRESIDENT donne la parole & M, Moore,
M. Moorke commence 1'exposé reproduit en annexe 2.

(L’audience, suspendue & 13 h.,, est reprise & 16 h.)

M. MoOORE termine 'exposé reproduit en annexe

1 Voir pp. 269-279.
L) »  280-282,
¥y v 28z2-202.
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The PRESIDENT called upon Mr. Weeks.
Mr. WEEKS continued the statement of the case for Liberia 1.

(The Court rose at 6 p.m.)

(Signed) Helge KLAESTAD,
President.

(Signed) GARNIER-COIGNET,
Deputy-Registrar.

THIRD PUBLIC HEARING (27 1v 60, 10.30 a.m.)

Present : [As listed for hearing of 26 1v 60,]
The PresiDENT opened the hearing and called upon Mr. Weeks.
Mr. WEEKS concluded the statement of the case for Liberia 2

The PRrESIDENT called upon the Representative of the Government
of Panama,

Dr. FABREGA began the speech reproduced in the annex 2.
(The hearing was adjourned from 1.05 p.m. to 4.0 p.m.)
Dr. FABREGA concluded the speech reproduced in the annex *.

(The Court rose at 5.56 p.m.)
[Stgratures. ]

FOURTH PUBLIC HEARING (28 1v 60, 10.30 a.m.)

Present: [As listed for hearing of 26 1v 60.]

The PRESIDENRT opened the hearing and called upon the Representative
of the United States of America.

Mr. HAGER made the speech reproduced in the annex®.

The PRESIDENT called upon the Representative of Italy,

M. Moxaco began the speech reproduced in the annex®.

(The hearing was adjourned from 1.05 p.m. to 4 p.m.)

M. Moxaco continued the speech reproduced in the annex .

{The Court rose at 5.56 p.m.)
[Signatures. ]

1 See pp. 293-295.
. . 295-30IL
3, .. 302-308.
Y. . 309-319.
* . . 320330,
¢ . 3371-337.
Tow o 337-348.
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Le PRESIDENT donne la parole & M. Weeks.
M. WEEKs continue I'exposé au nom du Libéria 1,
{L’audience est levée 4 18 h.)

Le Président,
(Signé) Helge KLAESTAD.

Le Greffier adjoint,
(Signé) GARNIER-COIGNET.

“TROISIEME AUDIENCE PUBLIQUE (27 1v 60, 10 k. 30)

Présents : [Voir audience du 26 1v 60.]

Le PrRESIDENT ouvre I'audience et donne la parole & M. Weeks.
M. WEEKS termine l'exposé au nem du Libéria %

Le PrESIDENT donne la parole au représentant du Panama.

M. FABREGA commence l'exposé reproduit en annexe
(L’audience, suspendue 4 13 h. 03, est reprise & 16 h.)
M. FABREGA termine l'exposé reproduit en annexe .

(L’audience est levée a 17 h. 50.)
[ Signatures. ]

QUATRIEME AUDIENCE PUBLIQUE (28 1v 60, 10 k. 30}

Présents : [Voir audience du 26 1v 60.]
_ Le PrRESIDENT ouvre I'audience et donne la parole au représentant des
Etats-Unis d’Amérique. '

M. HAGER prononce le discours reproduit en annexe®,

Le PrEsIDENT donne la parole au représentant de I'[talie.

M. Moxaco commence |'exposé reproduit en annexe®,

{L’audience, suspendue a 13 h. 035, est reprise 4 16 h.)

M. Moxaco continue 'exposé reproduit en annexe ?.

(L’audience est levée a 17 h. 56.)
[ Signatures. }

Voir pp. 293-295.
»  295-301.
»  302-308!
»  300-31G. -
v 320-330.
*  331-337.
» 337-348



265 HEARINGS OF 29 APRIL AND 2 MAY 1960
FIFTH PUBLIC HEARING (29 1v 60, 10.30 a.m.)

Present : [As listed for hearing of 26 1v 60.]
f’{hzfl PRESIDENT opened the hearing and called upon the Representative
of Italy.
M. Mownaco made the speech reproduced in the annex 1.
The PRESIDENT called upon the Representative of the Netherlands.
Mr. RipHAGEN made the speech reproduced in the annex ®.
The PREsIDENT called upon the Representative of Norway.
Mr. SEYERSTED began the speech reproduced in the annex ®.
{The hearing was adjourned from 12.57 p.m. to 4 p.m.}
Mr. SEYERSTED concluded the speech reproduced in the annex .
The PRESIDENT called upon the representative of the United Kingdo
of Great Britain and Northern Ireland. :
Mr, VALLAT began the speech reproduced in the annex ®.

{The Court rose at 5,57 p.m.)
[Signatures. |

SIXTH PUBLIC HEARING (2 v 60, 10.30 a.m.)

Present: [As listed for hearing of 26 1v 60, with the exception of
Judge Sir Hersch LAUTERPACHT.]

The PRESIDENT opened the hearing and called upon the Representative
of the United Kingdom of Great Britain and Northern Ireland.

Mr. VaLLAT continued the speech reproduced in the annex®.
(The hearing was adjourned from 12.56 p.m. to 4 p.m.)
Mr. VaLLaT concluded the speech reproduced in the annex’.

The PRrESIDENT stated that Judge Cérdova wished to put a question
to the Representatives.

Judge CérDOVA read the question reproduced in the annex®.

The PRESIDENT announced that, the Government of Liberia having
expressed the wish to comment on new points made in the course of
previous Oral Statements, it had been decided, as an exception and
because of the special character of the case, to allow Representatives to
address the Court a second time, provided that the second speech was
limited to new points made during the hearings and without any re-
petition of what had already been said. Representatives could reply to
Judge Cérdova’s question in the course of those speeches.

! See pp. 348-350.
» s 351-359.
s 360-364.
n . 364369,
N " 370'376
. 376-380.

»  380-304.
» P 394

CRE R
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CINQUIEME AUDIENCE PUBLIQUE (29 tv 60, 10 A. 30)

Présents : [Voir andience du 26 1v 60.]

Le PrESIDENT ouvre 'audience et donne la parole au représentant de
I'Ttalie.

M. Monaco prononce le discours reproduit en annexe ™.

Le PrESIDENT donne la parole au représentant des Pays-Bas.

M. RiPHAGEN prononce le discours reproduit en annexe 2.

Le PrRESIDENT donne la parole au représentant de la Norvége.

M. SEYERSTED commence I'exposé reproduit en annexe 3.

(I.’audience, suspendue 4 12 h. 57, est reprise 4 16 h.)

M. SEYERSTED termine Vexposé reproduit en annexe?,

Le PrESIDENT donne la parole au représentant du Royaume-Uni de
Grande-Bretagne et d'Irlande du Nord.

M. VALLAT commence Vexposé reproduit en annexe®.

(L’audience est levée 4 17 h. 57.)
[Stgnatures. ]

SIXIEME AUDIENCE PUBLIQUE (z v 60, 10 A. 30)

Présents : [Voir audience du 26 1v 60, i I'exception de sir Hersch
LAUTERPACHT, juge.]

Le PrRESIDENT ouvre I'audience et donne la parole au représentant du
Royaume-Uni de Grande-Bretagne et d'Irlande du Nord.

M. VALLAT continue 'exposé reproduit en annexe®,
{L'audience, suspendue a 12 h. 56, est reprise & 16 h.)
M. VALLAT termine l'exposé reproduit en annexe?.

Le PresIDENT annonce que M. Cérdova désire poser une question aux
représentants et lui denne la parole.
M. Cérpova donne lecture de la question reproduite en annexe®.

Le PRESIDENT annonce que, le Gouvernement du Libéria ayant exprimé
le désir de présenter des commentaires sur les nouveaux points soulevés
au cours des exposés oraux, il a été décidé, A titre exceptionnel et en
raison du caractére particulier de 'affaire, de permettre aux représen-
tants de prendre la parcle une seconde fois, pourva que les deuxiémes
exposés solent limités aux nouveaux points soulevés au cours des débats
oraux et ne reprennent pas les questions déja traitées. Les représentants
pourront répondre & la question posée par M. Cérdova au cours de ces
exposés.

! Voir pp. 348-350.

. » 351-350.
y  360-364.
v 364-360.
v 370-376.
»  376-380.
»  38g-394.
P- 394

® moEm o e ow
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The President added that the next hearing would be held the following
day at 10.30 a.m. to hear the Representative of Liberia in his second
statement.

{The Court rose at 5,17 p.m.)
[ Stgnatures. |

SEVENTH PUBLIC HEARING (3 v 60, 10.30 a.m.)

Present: [As listed for hearing of 26 1v 60, with the exception of
Judges HackworTh and Sir Hersch LAUTERPACHT.]

The PRESIDENT opened the hearing and called upon the Representative
of Liberia.

Mr. WEEKS began the speech reproduced in the annex !,
(The hearing was adjourned from 12.56 p.m. to 4 p.m))
Mr. WEEKS concluded the speech reproduced in the annex ®.
The PreSIDENT called upon the Representative of Panama.
Dr. FAprEGA began the speech reproduced in the annex 5.
(The Court rose at 5.58 p.m.)
[ Signatures. ]

EIGHTH PUBLIC HEARING (4 v 60, 10.30 a.m.)

Present: [As listed for hearing of 26 1v 6o, with the exception of
Judges Hackworth and Sir Hersch LauTerPAcHT, and with the in-
clusion, for the Netherlands, of Mr. H. SCHEFFER, Legal Adviser to the
Ministry of Transpert and ‘"Waterstaat”', as Expert Adviser.]

The PrRESIDENT opened the hearing and calied upon Sir Percy Spender.

Sir Percy SPENDER put two questions, reproduced in the annex*, to
the Representatives of States appearing before the Court.

The PRESIDENT stated that Representatives could give their answers
in duc course and called upon the Representative of Panama.

Dr. FArreGa concluded the speech reproduced in the annex?.

The PresipENT called upon the Representatives of the United States
of America, of the Netherlands and of the United Kingdom to make
their statements in reply. _

Mr. Hacer, Mr. RipaaceN and Mr. VariaT made the speeches
reproduced in the annex®.

(The hearing was adjourned from 12.56 p.m. to 4 p.m.)

! See pp. 395-407.
. . 467408
P 409-4190.
4, ., 419-420.
5 420-424.
L]

425-429, 430 and 431-433.
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Le Président ajoute que la prochaine audience se tiendra le lendemain
A 10 heures 30 pour entendre le représentant du Libéria en son deuxiéme
exposé. :
(L’audience est levée 4 17 h. 17.)
[ Stgnatuves. ]

SEPTIEME AUDIENCE PUBLIQUE (3 V 60, 10 A. 30)

Présents : [Voir audience du 26 1v 60, a I'exception de M. HACKWORTH
et de sir Hersch LAUTERPACHT, juges.]

Le PrESIDENT ouvre l'audience et donne la parole au représentant du
Libéria pour son deuxiéme exposeé.

M. WEEKs commence l'exposé reproduit en annexe .

{L'audience, suspendue A 12 h. 56, ¢st reprise & 16 h.)

M. WEEKS termine I'exposé reproduit en annexe 2,

Le PrésipeNT donne la parole au représentant du Panama.

M. FABrEGA commence le discours reproduit en annexe ®,

(L’audience est levée 4 17 h. 58.)
[Signatures. ]

HUITIEME AUDIENCE PUBLIQUE (4 v 60, 10 k. 30)

Présents : [Voir audience du 26 v 60, 4 U'exception de M. HackwoRTH
et de sir Hersch LAUTERPACHT, juges, et avec l'adjonction, powur les
Pays-Bas, de M. H., ScHEFFER, conseiller juridique du ministére des
Transports et du « Waterstaat », comme consetlier expert.]

Le PrESIDENT ouvre I'audience et donne la parole 4 sir Percy Spender.

Sir Percy SPENDER pose aux représentants des Etats devant la Cour
les deux questions reproduites en annexe *.

Le PrESIDENT donne la parole au représentant du Panama.

M. FABREGA termine Pexposé reproduit en annexe ®.

Le PRrEsipENT donne la parole aux représentants des Etats-Unis
d’Amérique, des Pays-Bas et du Royaume-Uni pour leurs seconds
€XPOoSEs.

MM. Hacer, RIPHAGEN el VALLAT prononcent les exposés reproduits
en annexe®,

(L’audience, suspendue 4 1z h. 56, est reprise & 16 h.)

! Voir pp. 395-407.
2 » go7-408.
Ty ¥ 409-419.
oy b 419-420
5oy b 420-424.
o0y 425-429, 430 et 431-433.
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The PresipenT called upon the Representatives who had not yet
done so to reply to the questions put by M. Cérdova and Sir Percy
Spender.

Mr, WEEKS, Dr. FABREGA, Mr. HaGER and Mr, RIPHAGEN made the
statements reproduced in the annex .

The PreSIDENT declared the hearings closed.

(The Court rose at 4.51 p.m.)
[Signatures. ]

NINTH PUBLIC HEARING (8 vi 60, 11 a.m.)

Present: President KLAEsTAD; Vice-Presideni ZAFRULLA KHAN;
Judges BASDEVANT, HACKWORTH, WINIARSKI, BaDaw1, ARMAND-UGON,
KojevNikov, MoRreENo QuinTanNa, COrpova, WELLINGTON Koo,
SpiroPOULOS, Sir Percy SPENDER, ALFARO; Deputy-Registrar GARNIER-
COIGNET.

The PrESIDENT opened the hearing and stated that since the Court last
sat it had suffered the grievous loss of one of its Members, Sir Hersch
Lauterpacht, who died in London, after an operation, on 8 May 1g60.

Sir Hersch Lauterpacht had been a Judge of this Court since 1gss.
At the time of his election he had won for himself a commanding repu-
tation as an international lawyer, in the academic field, as an adviser,
and as the author of many learned works.

Born in 1897, he first studied law at Vienna and later in London and
Cambridge, securing doctorates from these three Universities. After
being an Assistant Lecturer at the London School of Economics and
Reader in Public Internationai Law in the University of London, he was
in 1937 appointed Professor of International Law in the University of
Cambridge. Before this date he was well known at the Hague, having
given the first of a number of courses at the Hague Academy of Inter-
national Law as long ago as 1930. He was called to the Bar of England
in 1936 and became a King’s Counsel in 1949. .

His zeal in the cause of the codification and development of inter-
national law found an outlet in the years of his membership of the
International Law Commission, in the work of which he played an
important part, in the years between 1951 and 1955.

Recognized as one of the greatest authorities on international legal
questions, his opinions, as expressed in numerous learned works, were
constantly cited wherever such topics were argued, and, apart from his
original writings, he had in his compilation and editing of journals and
of reports of cases, made a contribution of great value fo the literature
of international law and to its works of reference. In particular, he had,
since 1035, been responsible for the new editions of a great classic,
Oppenheim'’s Internaiional Law.

In the years, so abruptly and tragically cut short, in which he had
been on the Bench, Members of the Court had had an opportunity of

' See pp. 434-436, 437, 438 and 439-440.
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Le PrESIDENT invite les représentants qui ne l'ont pas encore fait a
répondre aux questions posées par M. Cérdova et par sir Percy Spender.

MM. WEEKS, FABREGA, HaGER et RIPHAGEN font les déclarations
reproduites en annexe .
Le PRESIDENT prononce la cldture des audiences.

{L’audience est levée 4 16 h. 51.)
‘ [Signatures. ]

NEUVIEME AUDIENCE PUBLIQUE (8 vi 60, 11 /.)

Présents : M. KLAESTAD, Président; M. ZarruLLa KHax, Fice-Presi-
dent; MM. BaspevanT, HackworTH, WINIARSKI, Bapawl, ARMAND-
Ucon, Kojevyikov, MoreNO QUINTANA, CORDOVA, WELLINGTOX Koo,
SPIRCPOULOS, Sir Percy SPENDER, M. ALFARO, Juges; M. GARXNIER-
COIGNET, Greffier adjoint.

Le PreESIDENT déclare 'audience ouverte ef annonce que, depuis sa
derni¢re audience, la Cour a été cruellement frappée par la perte de I'un
de ses membres, sir Hersch Lauterpacht, décédé A Londres des suites
d'une opération le 8§ mai 1g60.

Sir Hersch Lauterpacht était membre de la Cour depuis 1955. Lors de
son élection il avait déja acquis une réputation de premier plan comme
internationaliste, comme universitaire, comme jurisconsulte et comme
auteur de nombreux ouvrages,

Né en 1897, il avait fait ses études de droit & Vienne, puis a Londres
et 4 Cambridge et avait le titre de docteur des universités de ces trois
villes. Aprés avoir été chargé de cours 4 la London School of Economics
et professeur de droit international public & l'université de Londres,
il avait été nommé professeur de droit international & l'université de
Cambridge en 1937. Avant cette date, il était déja bien connu a La Haye
o, dés 1930, il avait donné le premier d'une série de nombreux cours a
I’Académie de droit international. En 1936, il avait ét¢ admis au barreau
d’Angleterre et était devenu King’'s Counsel en 1049

Son zéle en faveur de la codification et du développement du droit
international avait trouvé & s'employer de 1931 4 1955, pendant les
années oil il avait été membre de la Commission du droit international
des Nations Unies, aux travaux de laquelle il prenait une part active.

Reconnu comme l'une des principales autorités en matiére de droit
international, son opinion, exprimée dans de nombreux ouvrages scienti-
fiques, est constamment citée dans les débats sur ce sujet. En dehors de
ses reuvres originales, il a, par ses compilations et comme secrétaire de
rédaction de périodiques et de recueils de jurisprudence, apporté une
contribution d’une grande valeur 4 ia doctrine du droit international et
aux ouvrages de référence cn la matiére. Depuis 1935 en particulier il
avait assumé la charge des nouvelles éditions de l'ouvrage classique
d'Oppenheim, Infernational Law.

Au cours des années pendant lesquelles il a été membre de la Cour et
auxquelles il vient d'étre mis fin d'une fagon si tragique et prématurée,

! Voir pp. 434-436. 437, 438 et 439-440.
16
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adding to their respect for his learning an appreciation of and admiration
for his tireless and whole-hearted devotion to the ideal of the settlement
of international disputes by judicial processes and his unremitting
labour in the cause of the development of international law, his contri-
bution to which would leng survive him.

Sir Hersch Lauterpacht would be remembered, not only for his learn-
ing, but as a man who combined with great scholarship great qualities
of warm humanity, gentleness, kindness and consideration.

The President asked the Court and all present to stand for a brief
moment in tribute to the memory of Sir Hersch Lauterpacht.

The President announced that the Court was sitting to deliver the
Advisory Opinion requested by the Assembly of the Inter-Governmental
Maritime Consultative QOrganization in the matter of the constitution
of the Maritime Safety Committee of the Inter-Governmental Maritime
Consultative Organization. He asked the Vice-President to be good
enough to read the English text of the Opinion L.

The Vice-PrRESIDENT read the Opinion.

The PRESIDENT asked the Deputy-Registrar to read the operative part
of the Opinion in French.

The DepPUTY-REGISTRAR read the operative part in French.

The PrESIDENT stated that he and Judge Moreno Quintana had
appended to the Opinion statements of their dissenting opinions %

The President declared that the hearing was closed.
(The Court rose at 12.05 p.m.)

1 See I.C.J. Reports 1960, pp. 150-172.
¢ Ibid., pp- 173-176, 177-178.
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ses collégues ont eu l'occasion d’ajouter a leur respect pour sa science
leur admiration et leur appréciation de son dévouement inlassable et total
a l'idéal du réglement judiciaire des différends internationaux et de ses
efforts constants et ininterrompus en vue du développement du droit
international. Sa participation a cette ceuvre lui survivra longtemps.

Sir Hersch Lauterpacht demeura dans les mémoires non seulement
pour sa science mais comme un homrme qui associait 4 une haute érudi-
tion de grandes qualités humaines de douceur, de bonté et de prévenance.

Le Président invite la Cour et I'anditoire a se lever et 4 se recueillir
quelques instants en hommage a la mémoire de sir Hersch Lauterpacht,

Le Président annonce que la Cour se réunit pour rendre I'avis consul-
tatif qui i a été demandé par ’Assemblée de I'Organisation intergou-
vernementale consultative de la Navigation maritime en Paffaire de la
composition du Comité de la Sécurité maritime de I'Organisation inter-
gouvernementale consultative de la Navigation maritirne.

Le Président prie le Vice-Président de bien vouloir donner lecture du
texte anglais de 1'avis ..

Le VICE-PRESIDENT donne lecture de I'avis.

Le PRESIDENT invite le Greffier adjoint a donner lecture du dispositif
de I'avis en langue frangaise.

Le GREFFIER ADJOINT lit le dispositif en frangais.

Le PrESIDENT annonce que le Président et M. Moreno Quintana, juge,
ont joint & l'avis les exposés de leur opinion dissidente %

Le Président léve 1'audience.
(L'audience est levée & 12 h. 05.}

1 Voir C. I. J. Recueil 1960, pp. 150-172.
? Ibid., pp. 173-176, 177-178.
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ANNEX TO THE MINUTES
ANNEXE AUX PROCES-VERBAUX

1. ORAL STATEMENT OF Mr. WEEKS

(REPRESENTING THE GOVERNMENT OF L1BERIA)
AT THE PUBLIC HEARING OF 26 APRIL IGO0, MORNING

Mr. President and Members of the Court.

This is the first time Liberia is appearing before this Tribunal. May I,
therefore, begin this written Statement by reaffirming the great respect
in which my Government holds this Court. May I also express my own
personal, deep sense of appreciation and that of my colleague, Mr. Moore,
who will be associated with me in presenting the Oral Statement of the
Government of the Republic of Liberia, at the privilege we enjoy at
appearing before this Tribunal.

May 1 add, Mr. President, with your leave, that it is my proposal to
pause at intervals of about ten minutes for the purpose of translation
—ten minutes more or less. Thank you.

May it please the Court. The question raised by the present proceedings
is exclusively one of the interpretation of a treaty. The Convention
establishing the Inter-Governmental Maritime Consultative Organization,
a name which I shall abbreviate in these proceedings to IMCO, provides
in Article 28 {a) for the election of a Maritime Safety Committee. I need
hardly tell the Court that this body is intended to be a central organ of
IMCO. Even a rapid perusal of the Convention shows that. For this
reason, the Article lays down qualifications for membership reflecting
the desire of the draftsmen to create a body consisting of States who,
for one reason or another, are particularly concerned with advancing the
cause of maritime safety. It is, I think, common ground between all
States here represented that this must have been the object of those who
drew up the Convention.

The provisions in question—and I will not take the time of the Court
by going over those provisions—state that of the fourteen Members of
TMCO to be elected to the Maritime Safety Committee, “not less than
eight shall be the largest ship-owning nations”. Article 28 (a) also
provides that the remainder shall be elected so as to ensure the repre-
sentation of nations interested in the supply of large numbers of crews
or in the carriage of large numbers of berthed and unberthed passengers,
as well as the representation of major geographical areas. And, as if to
describe what must in any case be relatively obvious, the Article refers
to all those States as being “Governments of those nations having an
important interest in maritime safety”.

Now, the issue in the present proceedings relates to the interpretation
of this Article—Article 28 {a). it is the contention of my Government
that the phrase “of which not less than eight shall be the largest ship-
owning nations”’ imposes upon the Assembly of IMCO a mandatory
obligation to elect at least those eight States which are objectively to be
regarded as the largest ship-owning nations.

VWhat, then, does “'ship-owning’’ mean? In the context of the IMCO
Convention, my Government contends that this word refers to regis-
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tration. A ship-owning State is one in which ships are registered. This
is so because registration is the normal way of creating a connection
between a State and a vessel; and the expression ‘‘ship-owning” is
intended to refer to whatever is in this context the normal and sensible
connecting factor. For the purposes of advancing the cause of maritime
safety, it is clear that this factor of registration must be retained. It is
a commonplace of international law that it is the State of registration
whose laws operate on board a ship. And since it is a vital feature of
international measures of maritime safety that such measures should be
applied to vessels by the system of municipal law operating on hoard
them, it is clear that the route for the application of those measures must
be through the State of registration.

The form in which the issue is raised before this Court is that of a
request for an Advisory Opinion as to whether the Maritime Safety
Committee, clected on January 1sth, 1959, is constituted in accordance
with the terms of the IMCO Convention. My Government submits that
this question must be answered in the negative, because those provisions
of the Convention to which I have just referred were not applied. The
eight largest ship-owning nations were not elected, in that Liberia and
Panama, at that time the third and eighth largest ship-owning nations
respectively by reference to registered tonnage, were not elected. By
virtue of this fact, therefore, the Maritime Safety Committee was not
constituted—my Government contends—in accordance with the terms
of the IMCO Convention.

I have already said that the question involved is one of treaty inter-
pretation. It is concerned solely with the determination of the meaning
of an expression in a Convention to which 39 States have become parties
for the purpose—and the sole purpose—of advancing the cause of safety
of life at sea. Consequently, matters extraneous to the Convention are
essentially irrelevant to the problem before this Court. In particular,
what is irrelevant is the general problem of so-called “flags of con-
venience”, or “flags of necessity” as they are sometimes called. Never-
theless, sometimes directly, and sometimes indirectly, it has been
suggested by States adopting a position adverse to Liberia that Liberian
ships fly what has been termed a “‘flag of convenience”. This expression
has come to be employed in a hostile and in a derogatory sense. In some
way it is inferred that a State against which an allegation of this kind
is made is guilty of an improper practice and is not worthy to be elected
as a member of the Maritime Safety Committee.

I deny the truth of the allegations and I deny their relevance. But
I think I am bound, in all the circumstances, to place before the Court
some explanation of the situation which has given rise to allegations of
this kind. In embarking upon this brief consideration of the international
shipping situation, I must emphasize that it really has no part to play
in this case. To put the matter in extreme terms, even if every aspect
of the allegations were substantiated, the factual position would remain
that Liberia is a State in which the third largest quantity of the world’s
shipping is registered; that it is the only State which can legislate for
that shipping and ensure the application and enforcement of maritime
safety measures on board those ships; and that, therefore, in the sense
of the treaty, it is one of the eight largest ship-owning nations whose
election to the Maritime Safety Committee was mandatorily required by
the provisions of Article 28 (a) of the Convention.
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The suggestion that Liberia’s position is in some way tainted or that
her activities in the shipping world are disreputable or improper stems
from the assertion that Liberian flag ships are not owned by Liberian
nationals. This is simply untrue. Liberian flag shipping is in fact very
largely owned by Liberian nationals, that is, corporations established
under the laws of Liberia. Of the eleven million tons of shipping registered
in Liberia, six million tons are owned in this way, that is to say by
Liberian nationals. Even this quantity—six million tons—would be
sufficient to place Liberia fifth among the eight largest ship-owning
nations. However, I would be less than frank with the Court if T at-
tempted to suggest that these corporations were not in the main financed
by foreign capital. But this is not a matter on which I feel called upon
to make admissions or apologies to the international shipping community.
Nor would T expect other countries, similarly affected, to do so—though
the United Kingdom's flag covers more than one million tons of shipping
beneficially owned by United States corporatiens; and the flags of the
Netherlands, France, Norway and Germany cover nearly another
million tons of shipping similarly situated. I feel, however, that I need
do no more than refer to two considerations which really meet the criti-
cisms that are so frequently levelled against Liberia.

Mr. President, the first relevant consideration is that, regardless of
the quantity of tonnage registered in Liberia, Liberia assumes the inter-
national responsibility commensurate with the fact that vessels sail
under her flag. This responsibility is discharged in both national and
international terms.

In national terms, Liberia enacts and enforces legislation relative to
the safety of the vessel and the conditions of those on board her. She
maintains an extensive and efficient maritime administration which is
concerned, among other things, with ensuring the competence of the
crews and the observance of safety standards on board Liberian vessels.
Throughout the world there are Liberian Consuls who possess and
exercise jurisdiction over Liberian vessels. In addition, in all ports, there
are specified agencies, such as Lloyd’s agents or the American Bureau
of Shipping, who assist the Liberian Authorities in ensuring the obser-
vation of the highest safety standards.

On the international plane, Liberia discharges her responsibilities by
being a party to the major conventions relating to safety of life at sea,
by being a party to certain ILO Maritime Conventions and by taking
her share in the functioning and financing of such vital bodies as the
Ice Patrol. And, of course, Liberia is a strong supporter of, and an
important financial contributor to, the work of IMCO. T may add,
incidentally, that her financial contribution.to both of these Organ-
%a.tiﬁms is proportionate to the quantity of tonnage registered under

er flag.

In short, Liberia does for her ships essentially the same things that
other States do for their ships.

The second consideration which my Government deems relevant is
perhaps even more important as dispelling some of the assumptions
upon which criticisms have been based. Criticism of Liberia on the ground
of lack of connection between the vessel and the State of registration
overlooks the fact that today a great deal of shipping does not, apart
from registration, have any exclusive connection with any one State.
Any approach which ignores this fact is based upon a picture of the
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world of shipping which is now largely outdated. There was, no doubt,
a time once when an identifiable single man might have owned a ship;
when that ship sailed between the State of which its owner was a national
and some other State; when that ship was captained and manned by a
crew of the same nationality as the owner. This indeed was the case in
Liberia in the second half of the nineteenth century. At that time, a
number of individual Liberians owned ships carrying mixed cargo from
Liberta to the United Kingdom and the United States; and these were
largely manned by Liberian crews.

But that is no longer the situation today. International shipping is
so complex—so internationalized, ! might say-—that apart from regis-
tration, it is now difficult to speak of a single simple concept which
connects a ship with a particular State,

Perhaps the Court willppermit me to illustrate my point by reference
to a recent announcement which appeared in the major English papers,
including The Times and The Financial Times. On November 10 1939
a full-page announcement was published relating to an issue in the
English market of £44 million 7 per cent. redeemable secured loan
stock by the Anglo-American Shipping Company Limited.

Now it is the details of the Company and its operations which are, in
my submission, of considerable significance in illustrating the present
structure of the international shipping industry. The Company was
incorporated in 1958 in Bermuda, a British Colony, where the tax laws
are less stringent than they are in the United Kingdom. lts share capital
was Y24 million Bermuda pounds. Approximately 70 per cent. of these
shares are owned by Norness Shipping Company, Incorporated, a
company incorporated in Panama, which s itself substantially owned by
Erling . Naess, a United States citizen who was at least until 1946 a
Norwegian citizen. The Company will own five vessels, all of which are
registered, or to be registered, at United Kingdom ports. One vessel,
the smallest, is under charter to a British Company for 15 years. Another
is under charter to a German company for a period of 8 years; a third
to a Dutch company which is a wholly-owned subsidiary of an American
oil company for 54 years; and the fourth and ffth to a Bermuda company
which i1s a wholly-owned subsidiary of another American oil company,
each for a period of fifteen years. During the period of the charter, it
is probable that only two of the vessels will visit the United Kingdom,
namely, one, the smallest, which will carry iron ore to the United King-
dom, and another which will carry oil from the Middle East to European
ports. The other vessels will be engaged in carrying coal from the eastern
seaboard of the United States to Northern Europe and crude oil from
the Middle East to Australia and the Philippine Islands., The vessels
are to be managed by Naess Denholm & Co. Ltd., a company incorpor-
ated recently in England, of which 6o per cent. is owned by Naess
Shipping Company Inc. {an American Company) and 40 per cent. by
J. & J. Denholm, Ltd., of Glasgow. In addition, during the period for
which the loan stock is outstanding, the Company excludes its right fo
mortgage the vessels.

In short, we have here a situation in which it is virtually impossible,
apart, that is, from registration, to associale any particular vessel in
a real way with any one State. The owner is incorporated in one territory;
the vessel flies the flag of another; is chartered to nationals of a third
for a considerable portion of its working life; is financed with capital
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raised in several States; and in some cases is devoted to a type of carriage
which will never bring it near its home port. There are other cases in which
one must qualify the concept of ownership, first, by the realization that
the freedom to dispose of the vessel is severely restricted by the existence
of mortgage debts secured by the vessel's earnings and, secondly, by
awareness that the mortgagees may possess a different nationality to
that of the mortgagors. In addition, insurance and management are
also factors which introduce diverse national elements.

The example which 1 have just given does not stand alone. With the
Court’s leave, ! should like to read a passage from an issue of The
Pilot, the publication of the American National Maritime Union. The
extract, which is written in somewhat journalistic style, appears in the
issue of February 11, 1960. It relates to a fleet of sixteen ships which fly
the Norwegian flag. The extract runs as follows:

“A typical arrangement works this way: Global Bulk Transport
and Republic Steel organized a Panamanian company, Tankore.
Tankore then entered into a long-term contract with Republic
Steel calling for the carriage of iron ore to Republic plants, On the
strength of this contract Tankore built ships in Japan. Then, to
obtain registry under the Norwegtan flag and to protect these ships
against unionization by American maritime unions, the ships are
transferred to Norwegian corporations.

Norway's laws require ships under the Norwegian flag to be
owned 60 per cent. by Norwegian citizens. The other 40 per cent.
is owned by Global Transport and Republic Steel through their
Panamanian Company, Tankore. The 60 per cent. Norwegian owner-
ship is only a front, however, covered by purchase agreements or
mortgages held by the American principals.”

Now it is needless to say that I do not subscribe to the suggestion
implied in this passage that there is something wrong with what Republic
Steel is doing or with the way in which the Norwegian law permits
Republic Steel to do it. I merely point to the episode as illustrating both
the erosion of the concept of simple ownership and the diversity of natio-
nal interests in any particular ship.

The fact is that, having regard to modern corporate development, it
is frequently extremely difficult, if not impossible, to determine with
precision who is the owner of a ship and with what country he is most
closely associated. One need only point to one of the world’s greatest
and most respected industrial concerns, Roval Dutch-Shell, which is an
organization of Companies apparently spanning at least two countries
and with a shareholding which may spread over many others.

I have gone into this detail because I believe that 1t shows that it is
now no longer possible to speak of a “normal practice” in shipping
which ¢alls for a close or exclusive association between a vessel and a
particular State. In the absence of a normal practice, there seems to be
little substance in the suggestion that the action of the Government of
Liberia is open to criticism as a departure from appropriate standards.

Mr. President and Members of the Court, having said this much to
help put the position of Liberia into perspective, there are two other
matters to which I should refer. In the first place it may perhaps be of
assistance if I mention some of the considerations which lead ship
owners and operators to place their vessels under foreign flags. Some of
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these considerations are general ones; others relate particularly to vessels
placed under the Liberian flag.

Among the general considerations that of taxation must be placed
first. Its influence is generally understood and has recently been authori-
tativelfy restated by such persons as Sir William Currey, the chairman
of the famous British shipping line, P. & O. Company, and Lord Melchett,
who referred to the problem in a debate on shipping in the House of
Lords on February 3, 1960.

In some States the rate of tax on corporate profits is so high that there
is a natural tendency to move the operations of the corporations fo a
State with lower rates. Expressed in terms of shipping, low tax rates
accelerate the expansion of fleets, and high tax rates retard it.

Other considerations relate to the cost of operation under foreign
flags. In a number of States, notably the United States and France,
labour costs are particularly high. For example, the seamen of most
nations earn only a third to a half of the amount which United States
crews earn. Agaln, the costs of repairs outside the United States, for
instance in Japan, is considerably lower than in the United States. Yet
vessels which fly the United States flag are by law bound to employ
United States crews and to have their repairs carried out in the United
States. It is in order to diminish the uneconomic consequences of re-
quirements such as these—which are not limited of course te the United
States—that vessels are placed under the flag of countries which do
not impose such conditions.

There is moreover a factor of a historical character which is relevant
here. It is that the development of foreign registration on a large scale
took place during a period of major change in the shipping industry.
The period since the Second World War has witnessed the rapid develop-
ment of large scale bulk-carrying as a result of the opening up of new
sources of raw materials as well as of fresh markets. This development
has been accompanied by a corresponding diminution in emphasis on,
for example, passenger and liner service. Bulk-carrying, especially for oil,
oil products and raw materials, called for the construction of large vessels
capable of covering long distances at relatively high speeds and manned
by proportionately smaller crews. The construction over quite a short
period of a large number of these vessels called for large-scale borrowing
and for economic management designed to repay these loans and to
provide for new construction. For these reasons factors of taxation
assumed a great importance in the determination of the place of regis-
tration. Equally, ihe very size of the ships involved largely explains the
rapid growth in the total tonnages of vessels sailing under foreign
registration. -

In addition to these general considerations associated with the use of
foreign registration, there are particular considerations which have at-
tracted shipowners to Liberia. The possession of a dollar currency by
Liberia, standing at par with the United States dollar and ranking as a
hard currency, assisis in convertibility and makes easier operations in
world trade. In addition, the language of Liberia is English, which is an
important factor when one considers the fact that most of the world’s
shipping business is conducted in English. Again, the technical maritime
law of Liberia is of an advanced type designed to meet modern financial
needs. For example, an outstanding and distinctive feature is the pro-
vision in the Maritime Law of Liberia that a mortgage on a Liberian
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ship may be enforced in any foreign jurisdiction where the ship may be.

In explaining why foreign registration takes place and in particular
why ships are registered in Liberia, I think I should also make it plain
that there are certain reasons which do not operate in this connection.
In the first place, foreign operators do not place their vessels under the
Liberian flag because they wish to lower the standard of crew conditions
or of ships’ safety. I do not think that there is any dispute about this,
In respect of wages, those paid to the crews of Liberian vessels, though
lower than those paid to United States seamen, are, nevertheless, among
the highest paid in the rest of the world. As regards questions of safety,
Liberian standards rank among the highest. The Chairman of Lloyd’s
Register of Shipping said in his Annual Report for 1957, which was
published in 1958:

“It would not be out of place to make it clear that in cases where
factors affecting safety come within the Society’s scope, no deviation
from internationally accepted standards is permitted, whatever the
vessel's flag. Ships classed with Lloyd’s Register which sail under
‘flags of convenience’ are required to conform to the Society’s
standard of strength and efficiency in exactly the same way as ships
registered elsewhere and must undergo the same periodical surveys
to ensure that they are maintained to those standards.”

The same point has been cogently stated by the Chairman of the
American Bureau of Shipping in a speech quoted at page 192 of the
Written Statements in these proceedings, and with the exact words of
which I do not think I need trouble the Court again. In this connection,
it is of considerable significance that 49 per cent. of Liberian tonnage is
under five years of age—a figure unequalled by any other State. At the
other end of the scale, Liberia’s record in having only 3 per cent. of ships
over 23 years of age is equalled by only one other State, There can, under
these circumstances, be no basis for any allegation that Liberian regis-
tration is sought by shipowners who underpay their crews or who evade
compliance with international safety standards.

I should add in this connection that it is not only the so-called “flags
of convenience” countries, such as Liberia and Panama, in which regis-
tration occurs as a result of the operation of these factors. There are
over a million tons of United States shipping under the British flag; and
it is well known, and is illustrated by the Naess episode which [ have
mentioned in detail, that these factors have been particularly important
in Bermuda, in the Bahamas and in Hongkong which are of course ali
United Kingdom dependencies. Again, their operation is singularly well
illustrated by the fact that in the past year the Greek merchant marine
has increased in size by nearly one million tons as a result of changes in
Greek law which, in effect, permit foreign ownership of Greek flag vessels,
which allow special tax concessions, and which facilitate the maintenance
of existing ship mortgages.

Perhaps one other consideration affecting the whole question of foreign
registration should be mentioned here. It is that registration, while no
doubt conferring benefits on the vessels concerned, also imposes upon
them correlative obligations. My Government has already indicated in
its Written Statement the extent to which the laws of the State of regis-
tration are applicable to vessels flying its flag. This means that such
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vessels are, of course, subject to various sovereign acts of the foreign
flag State—such as modification of the relevant substantive law, changes
in the tax rate, and even possibly requisition or expropriation. Owners
who seek foreign registration accept these risks. But the point which 1
seek to make here is that in selecting any one particular State for
registration the owners exercise the same discretion as does any other
person making a foreign investment. They choose to asseciate themselves
with States in which there is a satisfactory climate for investment and
in which, accordingly, they have confidence.

Mr. President and Members of the Court, having explained why it is
that shipowners seek foreign registration, I should perhaps also add a
few words explaining the basis for the existence of registration facilities
in Liberia. At the outset, I must explain that the Liberian Maritime Law
was not devised as a deliberate attempt to establish a special system of
easy registration designed to subvert the existing system of national
registration. Nor was it primarily intended to create a source of national
revenue. Indeed, the net revenue now derived by the Government from
Liberian flag vessels forms a comparatively small part of the national
budget. The fact is that the Liberian Mantime system was established
in the exercise of Liberia's sovereign desire to promote a national
merchant marine.

In this connection, two facts about Liberia may not always be appreci-
ated. The firsi is that there are a considerable number of her population
who, by tradition, have becn active as seafarers. There is a tribe called
“Kru”, which is simply the transliteration of the English word “‘crew”,
whose members are all Liberian nationals but who are scattered up and
down the African coast acting as sailors. There are even groups of them
to be found away from Africa. One of the objects of the Government of
Liberia in enacting its maritime legislation was to develop a merchant
marine which would in due course absorb and employ these persons.
Secondly, Liberia exports large quantities of raw materials, particularly
iron ore, rubber, piassava which is palm fibre, and coffee. Again, the
Government was and is anxious to promote the development of
a merchant marine which would eventually be available for the carriage
of those commodities.

In short, the development of a large fleet, consisting mainly of bulk
carriers, was an almost incidental consequence of legislation designed
primarily for another purpose. At the same time, the Government of
Liberia saw no reason why it should act to prevent foreign operators from
registering their ships under the Liberian flag provided that this involved
no element of abuse. And there has been no abuse of this right either
in terms of Liberian Law or in terms of international law.

Indeed, all that has happened is that Liberian flag vessels have come
into strong competition with certain classes of transport services provided
by the ships of some of the traditional maritime nations. I may say in
passing that there has been some tendency to exaggerate the impact of
this competition on the growth of the fleets of the traditional maritime
States. It is not without significance in this connection that some of these
competitive fleets have increased substantially in size since the Second
World War. The United Kingdom fleet, for instance, is now more than
three million tons larger than it was in 1939, despite war losses of some
114 million tons; and the Norwegian fleet has increased by 54 million
tons, despite war losses of over 2 million tons.
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Nevertheless, the countries affected by this competition have opposed
it, just as they have opposed other elements of competition such as the
system of cargo preference or of foreign State subsidies to shipping. The
present proceedings may, I believe, be regarded as a reflection of this
reaction to competition. Commercial opposition to the role of the
Liberian fleet appears to have led the Governments of a number of States
with established interests in maritime transport to oppose Liberia's
development as a maritime nation. I believe that this attitude may well
be the inarticulate premises underlying the approach of a number of
States to the problem of nationality of ships as examined in the Inter-
national Law Commission and at the First Geneva Conference on the
Law of the Sea. Even more clearly, it explains why, in the forum of
IMCO, those States opposed the election of Liberia to the Maritime Safety
Committee. In the view of my Government, it is a matter of genuine
regret that commercial considerations should have been allowed to
intrude into the establishment of a technical body such as the Maritime
Safety Committee. There really was no need to take opposition so far.

The view that my Government takes of the position is that as a
matter of sovereign right it is entitled to develop its merchant fleet
even if that development takes place with foreign capital. There is,
after all, no impropriety in the acceptance by a State of large sumsof
foreign capital for the development of its internal natural resources.
Indeed, the high level of the flow of both public and private international
investment is one of the outstanding phenomena of the current economic
scene. Why then, it may be asked, in terms of the legal interest of the
recipient, should a distinction be drawn between capital invested, say,
in an irrigation project and capital employed in the extension of a
merchant fleet?

The Liberian merchant fleet even now is making, and will no doubt
in future years continue to make, a general contribution to the economy
of the country which cannot be measured simply in terms of direct
financial advantage to my Government’s treasury. It is, morcover, a
fact—too often overlooked—that this form of investment has led to the
development of a fleet which has made, is making and will continue
to make an important, indeed a vital, contribution to international
transport.

With your leave, I shall turn now to examine the substantive question
involved in these proceedings. It is my object, in this part of my state-
ment, to avoid repetition of the case which Liberia has already submitted
to the Courtin its Written Statement. I shall thercfore examine only
those points raised in the Written Statements of other States which, in
my Governments’s view, call for specific answer. Nevertheless, I would
like, for just a brief moment, to recall the principal contentions submitted
by the Government of Liberia in its Written Statement.

The case of the Government of Liberia rests upon a statement of fact
and a proposition of law. The statement of fact is not disputed. It is
that Liberia and Panama were at the material time, namely, the date
of the election of the Maritime Safety Committee on January 15th, 1959,
respectively the third and the eighth largest ship-owning States in the
world, in terms of quantity of registered tonnage. The proposition of law is
as follows. Having regard to the statement of fact just made, and to the
terms of Article 28 (a) of the IMCO Convention, Liberia and Panama
were entitled to membership of the Maritime Safety Committee. As
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they were not elected, it cannot be said that the Committee was consti-
tuted in accordance with the terms of the IMCO Convention. This
convention rests upon the wording of Article 28 (a). The crucial words
of that Article are contained in the phrase which dictates the member-
ship of the Committee: “of which not less than eight shall be the
largest ship-owning nations”. In other words, the Committee must
include at least the eight largest ship-owning nations; this is a man-
datory provision. The Members of IMCO are under a duty to obey it,
and it creates in favour of the States which fall into the appropriate
category a right to be elected. There is no room for the exercise of
discretion in this matter.

The central question, therefore, is: What States fall into the category
of “‘the largest ship-owning nations”? In the submission of my Govern-
ment, the appropriate test for determining size of a ship-owning nation
is the test of registration.

The question must be looked at solely in the light of the IMCO Con-
vention. Considerations relating, for example, to the question of nation-
ality of claims arising in connection with the diplomatic protection of
merchant vessels are essentially irrelevant. They are neither affected by,
nor do they affect, the problem of treaty interpretation now before the
Court.

There are two principal reasons why registration is the relevant
criterion in the present instance. In the first place, the application of
this criterion, in preference to any other, will most contribute to the
full and effective achievement of the objectives of the Maritime Safety
Committee. As its name so clearly implies, the Committee is concerned
with Maritime Safety—and with nothing else. As Article 29 of the
Convention again so clearly shows, the work of the Committee can be
fully implemented if the States concerned give effect, in their own law,
to the recommendations of the Committee. 1t is an indisputable maxim
of international law that the legislation applicable on board a ship is
the legislation of the flag State and of no other State, except, of course,
when the vessel is in the national or territorial waters of another State.

Secondly, registration is the appropriate factor to apply in determining
the ship-owning nation, because, as a matter of preponderant State
practice, it is the connecting element most commonly employed for
attributing a vessel to a State. This is evidenced by its use in major
multilateral maritime conventions such as those relating to safety of
life at sea; and it is evidenced also by its constant use in commercial,
navigation, consular and fishery treaties as a way of associating a vessel
with a State. This constant express use of the concept of registration is
explained by the fact that it is a clear and certain factor and it isreadily
ascertainable. It is therefore a convenient and reasonable connecting
factor; and it has come, in treaty matters, to be accepted as the normal
one.

As an alternative to registration and as a subsidiary contention, the
Government of Liberia submits that ownership by nationals is the rele-
vant test. By reference to this test, Liberia still ranks among the eight
largest ship-owning nations, since over six million tons of shipping are
owned by Liberian corporations.

But whichever test is applied, it must be the exclusive test. It is not
open to States to qualify the objective tests by additional criteria, for
this would, in effect, be to deprive the test of its exclusive determinative
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quality and would amount to replacing it by another test based on
additional criteria.

This, in other words, would amount to a revision of the clear terms of
the Convention.

On these short and clear substantive grounds Liberia contends that she
was entitled to election to the Maritime Safety Committee. In the sub-
mission of my Government, the right thus created by the positive
direction that the Committee shall include at least the eight largest
ship-owning nations is in no way affected by the presence, in Article
28 (a), of the word “elect”, or the phrase “having an important interest
in maritime safety”. In any event, as a matter of construction, .the
largest ship-owning nations must be regarded as possessing an important
interest in maritime safety.

Since the Members of the Assembly of IMCO did not discharge their
duty to elect Liberia and Panama to the Maritime Safety Committee,
the Committee cannot be said to be constituted in accordance with the
Convention.

There is a final argument, which only arises in the event that the Court
should consider, contrary to the principal submission of my Government,
that the Members of IMCO were granted a discretion in connection with
the election of the eight largest ship-owning nations. This argument is
that the Committee was not constituted in accordance with the Con-
vention, because the Members did not comply with the requirements
of the constitutional law of the Organization. In particular, having regard
to all the circumstances, the failure of certain Members to vote for Liberia
and Panama must be regarded as an abuse or a défournement de pouvoir.

We propose to deal, in the first instance, with the principal points
made in the Written Statements of those States which have adopted a
position adverse to that of Liberia, that is, those States which contend
that the election now in question was valid.

The Written Statements in question are those of France, Italy, the
United Kingdom, Norway and the Netherlands. To consider each of
these Statements individually would be repetitious. We shall therefore
examine these Statements analytically. Where the same point appears
in more than one Statement we will deal with them collectively. Where
a point appears in one Statement only, # will be referred to at the
appropriate point in my Government’s observations.

The major portion of my Government’s statement will, therefore, be
devoted to the central contention common to each of these Written
Statements—the contention that Article 28 (a) conferred upon the Mem-
bers of IMCO a discretion sufficiently wide to entitle them legitimately
to refrain from electing Liberia and Panama to the Maritime Safety
Committee. This point, which T have just referred to, will be developed
by my colleague Mr. Moore immediately after I pause in a few seconds
for the interpretation. After that, I shall examine a number of points
which have been dealt with in a more subsidiary manner, such as the
contention that registration is not the appropriate test for determining
the size of a ship-owning nation.
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2. ORAL STATEMENT OF Mr. MOCORE

(REPRESENTING THE GOVERNMENT OF LIBERIA)
AT THE PUBLIC HEARINGS OF 20 APRIL 1g6o

[ Public hearing of 26 April 1960, morning ]

Mr. President and Members of the Court.

Before 1 resume the statement of my Government, may 1 just take
this opportunity to associate myself most sincerely with the opening
remarks of Dr. Weeks. I am very conscious of the privilege which I enjoy
in appearing before you.

With your leave I will now begin to consider the central issue in these
proceedings—the issue which may be called the “discretion” issue. It
may be stated in the form of a choice between two alternatives: the first
alternative is that in electing the first eight members of the Maritime
Safety Committee, the Members of IMCO are given a discretion so wide
that its exercise cannot be questioned. The second alternative is that the
Members of IMCO are obliged, on the other hand, to elect in the first
category of membership of the Maritime Safety Committee those eight
nations which are objectively the largest ship-owning nations. 1f the first
alternative is correct, then the only basis for questioning the constitution
of the Committee would be the fallure of the Assembly to act in a consti-
tutionally correct manner. If the second alternative 15 correct, then the
Committee is not properly constituted unless Liberia and Panama cannot
both properly be regarded as being among the eight largest ship-owning
nations.

The principal argument addressed to the Court in the Written State-
ments of those States which contend that the election was valid is that
Article 28 {a) confers upon Members a virtually unfettered discretion in
exercising their votes. The terms of Article 28 (a) are, these States
contend, nothing more than directives; and, in effect, the votes cast by
States cannot be challenged.

Five main types of argument are advanced in support of this principal
contention by those States which maintain that the election was valid.

The first is based upon the effect of the use of the verb “elect” in
Article 28.

The second is based upon the effect of the words “having an important
interest in maritime safety”.

The third involves interpreting the phrase “of which not less than eight
shall be the largest ship-owning nations” in such a way as to make it
tead: “of which not less than eight shall be from amongst the largest
ship-owning nations".

The fourth argument turns upon the effect of the alleged vagueness of
the expression “‘the largest ship-owning nations’.

The fifth argument relates to the alleged danger of an automatic test.

Mr. President and Members of the Court, I propose now to deal in
turn with each of the five arguments which relate to the alleged existence
of a discretion.

I shall, therefore, turn first to the argument based upon the effect of
the word “‘elected’” in Article 28 (a).
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In at least four Written Statements, those of France, [taly, Norway,

and the United Kingdom, reliance is placed upon the use of the word

“elected” in Article 28(a). The concept of election, they contend, involves
an element of choice or selection. This element, the argument continues,
is incompatible with an obligation to “‘elect” certain States automa.tlcally
by reference to precise, objectively ascertainable criteria.

The first defect in this argument is that it appears to assume that the
word “elected” is deprived of its function in Article 28 (2) if Members
are placed under an absolute obligation to choose as the eight largest
ship-owning nations those eight which are objectively the largest. With
respect, this assumption lacks foundation. As used in Article 28 (a) the
verb “elected”’ covers two other situations in which an element of choice
is permitted. The first results from the use of the words “‘of which not
less then eight shall be the largest”. The words ‘not less”’ mean that
Members are given a right to elect whether the number of nations to be
chosen by reference to the test of size shall be only eight or shall be more
than eight. Secondly, the word “elect” when used as to the other members
of the Committee covers the right of Member States to choose those
members of the Committee who are not selected by reference to the

criterion of size alone.

The second defect in the argument based upon the use of the word
‘lelected” is that it fails to recognize that the mere use of the word
“elected” is not an open invitation fo the exercise of an unfettered
discretion. A discretion can only exist to the extent that it is granted
by- the instrument conferring the power of election. This has been made
clear beyond doubt by the Court in the Advisory Opinion on Condifions
of Admaission where it was stated that a power can be exercised only in
conformity with the terms of the instrument granting it. Both in the
international and the municipal spheres it is a normal phenomenon that
the element of choice involved in an election is limited by conditions
relating, for example, to the qualifications of the candidates. These
conditions can in certain circumstances be so restricted that the process
is virtually none other than a formal one of identification. That 1s, in a
sense, the case in the present instance. And there is no reason to believe
that international law has endowed the word “election” with so hard a
core of the element of choice or discretion that it cannot be overridden
by the other terms of the Article or by the circumstances of the case.

It would be wrong to assume—as the argument based on the word

“elect” does assume—that it is impossible to describe as an election a
purely formal act which endows a given legal person with juridical status,
even though the electors are given no opportunity to select or choose
between various alternatives. Election can imply choice but it does not
necessarily require choice, It is easy to envisage a wide variety of political
contexts where in a situation described as an election the electors have
no real scope for choice, because there may be only one candidate for the
post, or, in the case of a number of vacancies, only so many candidates
as there are vacancies. And there may be other factors which eliminate
the element of real choice.

It is, I submit, of considerable significance in this context, that in
Article XTI of the Rules of Procedure of the Food and Agriculture Organ-
ization, “election’ is defined for the purpose of the Rules as the “selection
or appointment of one or more individuals, nations or localities”. This
definition is clearly wide enough to include as an election a situation in

20
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which the electors could exercise no discretion whatsoever. Again, in
Rule 72 of the Rules of Procedure of the Assembly of the World Health
Organization, it is provided that *‘if the number of candidates for elective
office does not exceed the number of offices to be filled, no ballot shall
be reguired and such candidates shall be declared elected”. In short, the
word “‘elected” is employed to describe a purely formal process. Another
example is provided by the Rules of Procedure of the Assembly of the
Council of Europe which provide in Rule g that during elections in
certain circumstances in the event of a tie, '‘the candidate senior in age
shall be declared elected”. Yet, though the word “elected” is used, it
can be seen that, upon analysis, the election was not due to choice but
to an objective factor, namely, age.

There is, therefore, nothing in the use of the word “elect” which
excludes the possibility that electors may be doing nothing more than
formally identifying a person who satisfies an objective criterion. As the
examples which I have mentioned show, the word “elect’ has been and
is used in international organizations to describe the process of collective
identification involved in determining the States which satisfy the criteria
relevant in the particular case.

The use of a process of collective and formal identification in the
present instance 1s called for because size as a ship-owning nation can
and frequently does change during any given period of four years. Clearly,
it would not be practical if such changes in size were to-give rise auto-
matically and immediately to changes in the composition of the Maritime
Safety Committee. Consequently, it becomes necessary for the Assembly
at each of the four year intervals to identify afresh those States that
satisfy the criterion of being the eight largest. Although this process of
identification may be almost automatic, it is nevertheless of sufficient
importance, having regard to the status of the Maritime Safety Com-
mittee, for it to be delegated to the Assembly as a whole.

[Public hearing of 26 April 1960, afterncon ]

Mr. President and Members of the Court, having provided examples.
from the Rules of Procedure of at least three international organizations.
to demonstrate that the word “elect’” can be employed to mean appoint-
ment or identification on the basis of objective criteria, such as age and
size, I pass now to a subsidiary argument employed in connection with.
the use of the woid “election™ which has been advanced by the Govern-
ment of Norway at page 243 of the printed volume. The Government of’
Norway points out that the word “elect” is used in Article 28 to describe:
the process both of identifying the eight largest ship-owning nations and
of selecting the six other members of the Maritime Safety Committee.
The selection of the latter six clearly involves the exercise of an element
of choice and discretion. The Government of Norway then says that
“it would be strange if the word “elected” were used in one and the same-
sentence of the Convention in two fundamentally different senses”. In
consequence, the Government of Norway concludes that the word
“elected”’, when used in relation to the eight, also involves the exercise:
of an element of discretion, such as exists 1 relation to the six.

This contention is open to two objections.

In the first place, it is not correct to say that the word “elected” is.
being used in two different senses in the same sentence. It is being used
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on both occasions to describe the process of formally conferring upon
certain Members of IMCO the status of a member of the Maritime Safety
Committee. The only difference between the two situations is that the
conditions affecting ‘‘the eight” are different from those affecting “‘the
six”. But the formal process remains the same.

The second objection to this Norwegian contention is that there is no
valid reason for assuming that in every case in which the same word is
used in the same instrument it must of necessity bear the same meaning.
The assumption may be correct in many cases, but it is not invariably
true, and Article 28 provides not merely one, but two, examples of the
differing use of the same word in a single provision,

In the first place, the word “elected” covers not only the choice of
what we may call “'the six”—it also describes, as I have already mention-
ed, the decision of the Members whether or not to take advantage of the
liberty created by the words “at least” which appear in relation to the
election of “‘the eight”’; for Members might, if they wished, elect to choose
more than eight States on the basis of the criterion of size.

The second example is provided by the word “interest”. It is not
improbable that this word, when used in the phrase “an important
interest in maritime safety’’, is also being employed in at least two senses
in Article 28 (a). For it is difficult to regard all fourteen States which are
elected to the Maritime Safety Committee by reference to different criteria
as having an interest of the same kind in maritime safety.

Finally, there is yet another argument employed in connection with
the use of the word “election” in Article 28 (a) which I should mention.
Reference is made in the Written Statement. of the Government of Italy
at page 224, to the change in the wording of Article 28(¢) from “‘selection”
to “‘election’ made during the fravaux préparatoires of the Convention.
The Italian Government contends that the word “‘selection’” implies
choice, and that the change to “'election’” effects no change in the meaning
of the Article. My Government would merely wish to draw attention to
the fact that no explanation of the change can be found in the fravaux
préparatoires, to which a more precise reference is given at page 103 of my
Government’s Written Statement. In these, circumstances, and having
regard to the generally similar meaning of the two words, it is more than
doubtful whether any significance whatsoever can be attached to the
alteration. In any event, whichever word is used—election or selection—
neither eliminates the mandatory requirement that the eight largest
ship-owning States shall be members of the Committee.

Mr. President and Members of the Court, I turn now to the second
principal argument which has been advanced by some Governments in
favour of the existence of a wide measure of discretion. The Government
of Italy has contended that the Assembly is free not to elect even one of
the eight largest ship-owning nations on the ground that such a nation
may not have an important interest in maritime safety. As the Italian
Government puts it, at page 221, “the quality asked for first of all, and
the one to which others may be added, but which they cannot replace,
is that of preponderant interest in maritime safety”. And, the argument
of the Italian Government continues, since the determination of the
existence of an important interest in maritime safety is a matter calling
essentially for the exercise of a subjective discretion, there is no basis
on which the validity of the election can be challenged.
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As to this, 1 should say that whatever may be the effect of the words
“an important interest in maritime safety”, the critical point in the
present proceedings is that the reference to an important interest in
maritime safety does not stand alone. It is qualified by the mandatory
obligation upon members imposed by the phrase which follows— ‘of
which not less than eight shall be the largest ship-owning nations”—to
elect those eight States which are the largest ship-owning nations.

Yet, the Jtalian Government suggests that other qualities may be
added to, but cannot replace, an important interest in maritime safety.
The way in which this suggestion is supported is twofold.

In the first place, the Italian Government states (at p. 221) that it
arrives “‘at this result without any difficulty by a literal mterpretatlon
of Article 28”. To this I would submit the following reply: A strictly
literal approach does not support the Italian conclusion. If a literal
approach to Article 28 is pursued to the full, it cannot fail to take into
account the words “of which not less than eight shall be the largest
ship-owning nations”. Literally interpretated “shall” means ‘‘must”.
The eight largest ship-owning nations must be elected to the Maritime
Safety Committee.

Nor can there be any question here of inconsistency between the
obligation to elect the eight largest ship-owning nations and the obligation
simultaneously imposed to elect only those which have an important
interest in maritime safety. “An important interest in maritime safety”
is so clearly a wide and flexible concept that in my submission it is
difficult to believe that the draftsmen of the Convention could possibly
have thought that one of the eight largest ship-owning nations might
not have had an important interest in maritime safety. Curiously
enough, even though the Netherlands Government generally opposes
the position taken by Liberia, this is one of the conclusions reached in
its Written Statement. In Section 12 (a) of its Conclusions, which appears
at page 252 of the printed volume, the Netherlands Government states:

““As regards eight of the fourteen members of the Maritime
Safety Committee the important interest in maritime safety shall
be evidenced by the fact that those members are the largest ship-
owning nations.”

Indeed, upon close scrutiny of Article 28 (a), it becomes apparent
that the draftsmen clearly contemplated that the largest ship-owning
nations would have an important interest in maritime safety. On reading
Article 28 (a) the Court will of course observe that provision is made for
two classes of members of the Committee—the class which we may call
“the eight’” and that which may be called “the six”. Both groups, it
can be seen, must have an important interest in maritime safety. I
would now invite the Court to notice that the terms in which this
requirement is expressed in relation to the second group, “the six”, are
as follows: “and the remainder shall be elected so as to ensure adequate
representation by Members, governments of ofher nations with an
important interest in maritime safety, etc.”. Now, it is the word other
to which I would like to call attention. The use of the word “other” in
this context, mamely, "other nations with an important interest in
maritime safety”, clearly implies that there has already been a reference
to some nations with an important interest in maritime safety. Which
nations are they? On looking back through the earlier lines of Article
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28(a), one finds that the only nations referred to were the largest ship-
owning nations. It is, in my submission, impossible to resist the inference
that the draftsmen regarded the largest ship-owning nations, whoever
they might be, as obviously and inescapably possessing an important
interest 1n maritime safety. ‘

The second reason produced by the Italian Government for its views
that the requirement of an important interest in maritime safety over-
rules all the other qualifications may be described as a “functional”
reason. Their argument is, in effect, that since an instrument must be
construed in such a way as to advance rather than retard the performance
of the function to which it is directed, consideration must be given in
interpreting Article 28 to the need to elect those States which are most
capable of making a technical contribution to the work of the Maritime
Safety Committee.

As to this contention, I need hardly say that the Government of
Liberia agrees fully with the Government of Italy in saying that an
instrument should be construed in a “functional” or “effective” manner.
However, if that approach is adopted in the present case, it does little
to further the conclusions reached by the Italian Government. Of course
weight must be given to the position of those States that can contribute
to maritime safety; but in this context, the States which can make the
most contribution are those who have the most ships and can do the
most to implement the recommendations of the Committee.

Mr. President and Members of the Court, having disposed of these

twa points which form the pillars of the argument of the Ttalian Govern-
ment on this item, T should not need, in strict logic, to advert to the
specific objections made by the Italian Government at page 223 of its
Statement about the position of Liberia and Panama as States with an
important interest in maritime safety. I feel, nevertheless, that I should
make some reference to them, lest T be taken to admit either their
relevance or their accuracy.
_ In my submission these remarks are irrelevant because they proceed
upon the basis that the only States which should be members of the Mari-
time Safety Committee are those having the largest contribution to make
in terms of sending technical safety experts who are their own nationals.
Nothing is said in the Convention about a requirement of this nature.
The Convention speaks of “an important interest in maritime safety”
and this, as the selection of “‘the six”’ shows, is not—and quite rightly
not—dependent exclusively upon present capacity to send a delegation
of national technicians. Moreover, the remarks are irrelevant because
they really have no bearing on the basic question to which they are
notionally related, namely, the question of whether the words “an
important interest in maritime safety’ really override the mandatory
obligation created by the words “of which not less than eight shall be
the largest ship-owning nations”.

But 1n addition to their irrelevance, these remarks of the Italian Gov-
ernment are inaccurate. It is not correct to say that Liberia and Panama
possess no national organs for superintending the enforcement of rules
on maritime safety. I have already stated the facts on this matter and
they run completely counter to the allegations made by the Ttalian
Government.

There is one last observation which I {eel called upon to make in rela-
tion to the arguments based upon the overriding force of the condition
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of possession of an important interest in maritime safety. Although
it has in fact already been made in the Written Statement of my Govern-
ment, T ask for the indulgence of the Court in repeating it.

At page 66 of the Liberian Statement reference is made to the passage
in the Advisory Opinion on Conditions of Admission to the United Nations,
which may be found in the Reports of the Court for 1048, page 57, at
page 64. In this Advisory Opinion the Court applied the principle that
special conditions override general ones. The Court was invited to find,
in a general statement of the responsibilities and powers of the Security
Council, contained in Article 24 of the Charter of the United Nations, a
power to override the specific conditions for admission laid down in
Article 4 of the Charter. As to this, the Court said:

“It has been sought to base on the political responsibilities
assumed by the Security Council, in virtue of Article 24 of the
Charter, an argument justifying the necessity for according to the
Security Council as well as to the General Assembly complete free-
dom of appreciation in connexion with the admission of new Mem-
bers. But Article 24, owing to the very general nature of its terms,
cannct, in the absence of any provision, affect the special rules
which emerge from Article 4.”

In the present case, it may be said that the specific words ““of which
not less than eight shall be the largest ship-owning nations’ bear to the
general words “having an important interest in maritime safety’”’ the same
relationship as Article 24 of the Charter was held to bear to Article 4.
The reference to "“an important interest in maritime safety” cannot
thus override the effect of reference to size as a “ship-owning nation™.

I may add that the same principle was applied by the Permanent
Court of International Justice on at least two occasions. One was the
Judgment on German Inferests in Polish Upper Silesia (Merits). There
the Court said, at page 33 of Series A, No. 7, in interpreting the relation
between Head Il and Head IT1 of the German-Polish Convention of 1g22:

“As Head Il contains special regulations constituting a dero-
gation from the regime established under Head TI, it is necessary,
in order to define the sphere of application of the clauses composing
Head I1I, to begin by construing these latter clauses and not the
more general rules contained in Head IL.”

Again, the Court made some even more pertinent remarks, in the
case of the Serbian and Brazilian Loans. At page 30 of Series A, Nos.
20 and 21, the Court said:

*...it is sufficient to say that the mention of francs generally cannot
be considered as detracting from the force of the specific provision
for gold francs. The special words, according to the elementary
principles of interpretation, control the general expressions. The
bond must be taken as a whole, and it cannot be so taken if the
stipulation as to gold francs is disregarded.”

This concludes my reply to the arguments alleging the overriding
effect of the requirement of the possession of “‘an important interest
in maritime safety”.

Mr. President and Members of the Court, I will now move on to con-
sider a third argument which has been used in support of the existence
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of a discretion affecting the election of the first eight members of the
Maritime Safety Committee.

This argument appears at page 28 of the Written Statement of the
French Government. The French Government contends that Members
of the Assembly were entitled to refrain from voting for Liberia and
Panama because the words “of which not less than eight shall be the
largest ship-owning nations’ should be read as “of which not less than
eight shall be chosen from among the largest ship-owning nations’.

My first observation upon this suggestion is as follows: Accepting the
validity of the doctrines of the “plain and natural meaning” of words,
and of “literal interpretation”, which have been invoked by those States
which adopted the same position as France in the election, there would
appear to be no basis for the French contention. The phrase “of which
not less than eight shall be the largest ship-owning nations’ simply is
not the same thing as the phrase “of which not less than eight shall be
from amongst the largest ship-owning nations”. It is neither a natural
nor a literal interpretation to read extra words into the phrase.

If it had been the intention of the parties to incorporate the idea
reflected in the wording which France now proposes, it would have been
perfectly possible for them to do so by expressly adding those words.
Alternatively, the same result could have been achieved by omitting the
word ‘“‘the”” before “largest ship-owning nations” and converting “largest”’
into “large”, so that the phrase would have read “of which not less than
eight shall be large ship-owning nations”. Either of these courses would
have made it plain that there was to be a category of large ship-owning
nations from which any eight might be selected. But neither of these
courses was adopted ; and it would be straining the language of the Article
in a manner amounting to revision if either of the alternatives considered
above were to be read into the present text.

Nevertheless, the French Government supports its contention by a
reference to the terms of Article 17 of the IMCO Convention, which
contains provisions for the composition of the Council of the Organi-
zation. The French argument, which is at page 28 and following of the
printed volume, would appear to be as follows: For the purpose of
determining the composition of the Council, Article 17 creates four classes
-of members—those with “‘the largest interest in providing international
shipping services”, those with “the largest interest in seaborne trade”,
and twao classes with only “‘a substantial interest” in each of the matters
just referred to. As the expression “‘the nations with the largest interest
In, etc.” has been construed in practice as meaning “from among the
nations with the largest interest in", so the French argument runs, it is
permissible to apply a parallel construction to the phrase “the largest
ship-owning nations” in Article 28 (a).

Quite apart from the fact that the two Articles relate to different organs
and seek to achieve different objectives, there are, in my submission,
other, more basic, flaws in this argument.

In the first place, it is not possible to draw a parallel between Article
17 and Article 28 {a). One cannot say that because in practice members
of the Council are drawn from amongst the governments with the largest
interest in providing international shipping services, therefore the eight
members of the Maritime Safety Committee are to be drawn from amongst
the largest ship-owning nations. To argue in this way is to disregard in
an impermissible manner the fact that Article 17 is closely linked with
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and developed by Article 18; and that it is the latter Article which
suggests that Article 17 {a) means six from amongst the governments of
the nations with the largest interest in providing international shipping
services. There is no parallel provision attached to Article 28. However,
in saying this my Government should not be taken as admitting that
Article 17 {a) in fact grants the measure of choice read into it in the
French argument.

Secondly, the fravaux pré;bamtoires reveal another difference between
Articles 17 and 28 (e} which excludes the possibility of drawing a parallel
between them. 1t is quite clearly stated in the report by the Drafting
Committee that the criteria laid down in what eventually became Article
17 were not intended to be determined on a rigid statistical basis which,
in any case, would have been difficult to determine. This statement can
be found in the United Maritime Consultative Council document z/z,
page 10. But no such statement is to be found in relation to the draft
of what became Article 28 (u). This suggests very strongly that different
considerations were regarded as applying to this Article, namely, con-
siderations that the criterion was a statistical one and was based on
easily ascertainable information. Indeed the very fact that in Article 28(a)
a different wording was used from Article 17 {a) indicates that the in-
tention was to incorporate a different concept and if there really had
been an intention to allow in relation to Article 28 (a) the element of
discretion for which France now contends, the wording in Article 17 (a)
could perfectly easily have been used and would have achieved that
result. Closely connected with and arising out of this is a third point
of contrast between Article 17 and Article 28. As already stated, Article 147
proceeds on the basis that, before the Assembly elects the members of
the Council, the Council shall itself establish which Members fall into
the groups contemplated in Article I7, paragraphs (a), (3) and (c).
Article 28 does not require the Council to establish a group of “largest
ship-owning nations” from which eight shall be elected. What is the
explanation of this difference? The answer, in my submission, is twofold.

First, “an interest in providing international shipping services” is
something which involves an element of subjective assessment. As already
mentioned, it is not a statistical matter. Therefore, it was considered
desirable that the evidence involved should first be sifted by a body
capable of giving the question the proper consideration. Where, on the
other hand, the question is purely statistical, as in the case of “ship-
owning nations” in Article 28 {a}, there is no need for the Council to
review the matter first. My Government has already elaborated this point
in more detail at pages gz and 63 of its Written Statement.

Secondly, it appears from Articles 17 and 18 that the Assembly of
IMCO is to select six out of a group. Article 28 on the other hand does
not provide for the prior classification of the group of "largest ship-
owning nations”. This difference must flow from the fact that the Article
contemplates a selection of the eight largest ship-owning nations and
not others.

Mr. President and Members of the Court, a second argument which
the French Government employs to support the contention that a choice
may be made from among the eight largest ship-owning nations may be
found at page 30 of the Written Statement. This is based upon the fact
that Article 28 (b} provides that members of the Maritime Safety
Committee shall be eligible for re-election. From this, the French Govern-
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ment appears to conclude that because there is a provision permitting
re-election of a State, therefore there is also a liberty not to re-elect it.
In short, the French Government contends, the paragraph reflects the
fact that there is room for choice of eight from amongst the largest
ship-owning nations.

The defect in this argument is, in my submission, that it assumes what
it sets out to prove. In theory, non re-election is of course possible, but
only if the nation in question has ceased to be one of the eight largest
ship-owning nations. If, however, it has retained its position among the
first eight, then since the same rules will apply at each election, members
will remain under an obligation to re-elect those members of the Maritime
Safety Committee which retain their position among the eight largest
ship-owning nations.

Indeed, it would seem that Article 28 (5) fulfils a function which is
the reverse of that attributed to it by the French Government. For the
Article, having described the formal process of identifying the eight
largest ship-owning nations as “election”, then goes on to provide for
the necessary continuity of the membership of those of the largest ship-
owning nations which retain their size. It does this by permitting re-
election without limit.

As a third supporting argument the French Written Statement also
mentions, at page 31, considerations of international practice. Reference
is made to the Advisory Opinion of the Permanent Court on the Nows-
nation of the Netherlands Workers' Delegate and to the practice of the
ICAO. The precise way in which the French Government employs these
teferences is not quite clear to my Government, but we believe that the
reference to the Advisory Opinion may be intended to support the
contention that not the eight largest, but eight among the largest,
is the correct way in which to read the expression now under consider-
ation.

The French Statement relies upon that part of the Opinion in which
the Court held that the obligation of the Netherlands Government to
choose delegates in agreement with the industrial organizations which
are most representative of the employers did not involve an obligation
to reach an agreement with all the most representative organizations.
That may be a correct statement of the decision of the Court, but my
Government remains at a loss to understand how that decision is relevant
in the present case. Clearly, it cannot be of any help in interpreting the
effect of the words in Article 28 (a) of the IMCO Convention, for the
words and the ideas in the two instruments are quite different. An
obligation to consult the most representative orgamzations is not the
same thing as an obligation to elect the eight largest ship-owning nations.
It is not merely that different considerations afiect the interpretation of
an obligation to consult and of an obligation to elect. It is also that an
obligation to elect the eight largest ship-owning nations is a much more
specific obligation than one to consult the most representative organ-
i1zations.

Mr. President and Members of the Court, having concluded my argu-
ment that the words “from amongst’ must not be read into the phrase
“of which not less than eight shall be the largest ship-owning nations”,
I pass to the fourth class of argument which has been employed by a
number of States in favour of the view that the Members of IMCO
possess a wide discretion in the election of the Maritime Safety Committee
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Although differently presented by various States, the common element
in each argument is the reliance placed upon the alleged vagueness and
generality of the expression '‘the largest ship-owning nations’.

The Written Statement of the French Government appears to be
suggesting, at page 27, that such a vague expression i1s comparable to
the other notions mentioned in Article 28 {a}, such as an important inter-
est in maritime safety, an interest in the supply of services, an interest
in the supply of crews, etc. The argument seems to be that, since there
is a measure of discretion in determining whether these latter criteria
are satisfied, so the same discretion attaches to the determination of the
existence of the former.

A not dissimilar argument appears in the Written Statement of the
United Kingdom, at page 239. There it is contended in paragraphs 37
and 38 that, as the words have no apparent clear-cut or technical meaning,
the intention was “to enable the Assembly in the process of election to
look at the realities of the situation and to determine according to its
own judgment, whether or not candidates for election to the Maritime
Safety Committee could properly be regarded as the largest ship-owning
nations in a real and substantial sense’.

’l‘lhese two approaches prompt the following observations by way of
reply.

F?rst, it is not correct to group together as being identical in kind
two basically different terms. “An interest in mantime safety” and

“size as a ship-owning nation” are intrinsically different concepts. An

“interest”” is inherently incapable of precise or objective measurement.
Size, on the other hand, is capable of such measurement. As the Govern-
ment of Liberia has been at pains to show in its Written Statement, the
expression ‘‘the largest ship-owning nations” is not animprecise expres-
sion. The size of a ship-owning nation can be measured readily, accu-
rately and objectively by such tests as the registration of ships or the
nationality of owners.

Secondly, the suggestion that the parties intended to use the words
“the largest ship-owning nations’’ to import an element of discretion in
their selection, amounts again to a straining of language. If the drafts-
men of the Convention had intended the Members to retain the kind of
discretion for which the opponents of Liberia's position now contend,
they could readily have achieved that situation by the use of extremely
simple and non-technical language. 1f they had merely intended Article
28 (a) to contain a guide or a directive for the election of Members, they
would, in the first place, not have drawn a distinction between the
“eight" and “‘six”". They would simply have said that the Maritime Safety
Committee shall consist of fourteen members elected by the Assembly
from those Members having an important interest in maritime safety
and having regard to their size, to their interests in the supply of crews
or the carriage of passengers, and to geographical representation. This
would have created the discretion for which those who maintain that
the clection was valid now contend.

Alternatively, if it had been desired to retain the distinction between
the “eight’’ and the “*six”’ (though for what reasonsit is difficult to discern,
having regard to the width of the discretion now being sought}, it would
have been possible to say that eight should be selected primarily by
reference to size, while the other six should be chosen primarily by
reference to the other factors.
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Yet language of this kind was not used; and, with respect, I submit
that it is not for the Court now to read such language into what is other-
wise a relatively clear text.

Mr. President and Members of the Court, while T am dealing with
the general subject of the evidence which the use of the expression
“ship-owning nations” provides of the existence of a wide discretionary
power, I should perhaps refer to the second instance of international
practice cited in the French Written Statement, at page 31. 1 do so
with some hesttation because it appears to me to be even further remote
from the interpretation of Article 28 of the IMCO Convention than is
the first. The French Government refers to the terms of Article 50 (5)
of the Chicago Convention of December 7, 1944, which lays down that
the Assembly of the ICAO shall elect 21 members of the ICAQO Council
by giving adequate representation to, among others, States which make
the largest contribution to the provision of facilities for international
civil air navigation.

The French Statement then proceeds to suggest that the formula

- thus employed, “‘States which make the largest contribution’ is “‘identi-
cal with that in the second part of Article 28" of the IMCO Convention.
If the suggestion of the French Government is that the phrase “‘States
which make the largest contribution” is identical with the phrase “of
which not less than eight shall be the largest ship-owning nations”,
the two phrases have only to be placed next to each other for their
dissimilarity to become apparent. A “contribution” of this kind is an
imprecise term; whereas “ship-owning”, if it has any meaning, must
necessarily be an exact term. It is manifest that when such terms as
“chief importance” or “largest contribution” are used, the intention is
to create vague criteria. But it does not follow that the mere appearance
of a superlative adjective in a phrase necessarily renders the noun which
it qualifies a vague one. The similarity between the ICAO and IMCO
formulae lies only in the word “largest”. “‘Contribution” and ‘‘ship-
owning” are words so different that, in my submission, the analogy
which the French Statement appears to seek to draw between them 1s
both unsound and misleading.

A fifth argument in favour of the retention by members of a wide
measure of discretion in electing “‘the eight” appears at page 237 of the
Written Statement of the United Kingdom. The contention is that only
by leaving a measure of judgment to the Assembly of the Organization
would it be possible to avoid the risks attendant on any automatic test.

As to this, I suggest first that Article 28 (a) does not contain any
automatic test, but a special auntomatic test closely connected with
maritime safety; namely, the test of size as a ship-owning nation. If,
as the Government of Liberia contends, the determinant of this size
is the quantity of shipping registered in a State, it is manifest that no
risk is involved in electing such a State to the Maritime Safety Committee,
If anything, the risks flow from not electing such a State to the Maritime
Safety Committee.

Closely associated with this contention is another one which has been
advanced against the Liberian position, namely that the application
of an automatic test would lead to an unreasonable result and that it
would not ensure “that the best qualified Members were chosen for the
Committee”. This argument has, I regret to say, been employed by the
United Kingdom ({at p.237), France (at pp. 26-28), Italy (p.223) and
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the Netherlands {at p. 249). I do not think that the reflection, implied
in this cbservation, on the limitations on the technical capacity of small,
underdeveloped or new States calls for comments in this forum.

Yet 1 do say this: If the test for election to the Committee is capacity
to contribute to the promotion of maritime safety, it would be proper
to regard all these members who were in fact elected to the Committee as
possessing that capacity to an approximately equal extent. On this basis,
I believe that T may say that Liberia and Panama might fairly be
regarded as possessing a similar degree of capacity. They will always
be in a position to ensure appropriate technical representation of a highly
qualified character at the meetings of the Maritime Safety Committee.

This concludes the first part of my consideration of the substantive
points raised in those Written Statements which support the validity
of the election. I have attempted to rebut each of the arguments which
have been advanced in favour of the view that Members of IMCO enjoyed
a discretion so wide that they could disregard the claim of Liberia, as
one of the eight largest ship-owning nations, to election to the Maritime
Safety Committee, In so doing, I have submitted that the word “elected”
in Article 28 {a) does not create an unfettered discretion; and that the
reference to the criterion of the possession of an important interest in
maritime safety does not do so either. I have submitted also that it is
not permissible to construe the phrase “cight shall be the largest ship-
owning nations” as if it read: “eight shall be from amongst the largest
ship-owning nations”. And finally I have submitted that the alleged
vagueness of the expression “ship-owning nations” does not establish
the discretion which is sought for.
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Mr. President and Members of the Court.

Mr. Moore has just addressed himself to the principal contention of
my Government; the contention raised by most of those States which
have opposed the position of the Government of Liberia; the contention
that Members of IMCO, according to the terms of Article 28(a), possessed
a discretion wide enough to refrain from electing Liberia and Panama
to membership of the Maritime Safety Committee.

I shall now turn to the second main part of my Government’s State-
ment. In this I propose to refer relatively briefly to the question of de-
termining the size of a ship-owning nation for the purpose of identifying
“the eight largest ship-owning nations”.

I can say that I will make this reference relatively brief because it is
a significant feature of the Written Statements which reach conclusions
adverse to the position of Liberia that none of them really attempts with
any measure of concentration to rebut the Liberian contention that
registration is, in the context of Article 28 {a} of the IMCO Convention,
the correct test of size. The emphasis in each of the Written Statements
just mentioned is on the assertion of the existence of a discretion so wide
that it eliminates any need to determine what is meant by the phrase
“‘a ship-owning nation”. We have already taken a great deal of the
Court’s time in seeking to rebut that argument, and I do not propose, in
the light of the arguments so far presented, to deal with arguments
that have not been spelled out in any detail. Nevertheless, I am bound
to make some submissions on the role and meaning of the expression
“the largest ship-owning nations”.

My first observation is that the expression “the largest ship-owning
nations” must have some specific meaning, just as the whole phrase “of
which not less than eight shall be the largest ship-owning nations” must
have some meaning. Otherwise, why should the words have been included
in Article 28? If it is said that the words are there merely as a general
guide to Members in the exercise of an unfettered discretion, then I
would reply that it is more than a little curious that any distinction was
drawn between “the eight” and “‘the six”. It is, in my submission,
impossible, for reasons already given, to avoid the conclusion that the
draftsmen intended to refer here to an objectively verifiable test—the
test of size.

What, then, is to be the test of size? The Government of Liberia has
contended that the test should be that of regisiration. Alternatively,
the test should be ownership by nationals. My Government's contentions
on these points are set out in detail at pages 41-45 of the printed volume
of Written Statements, and I do not believe that the Court would wish
me to repeat them now.

However, the United Kingdom Government, inits Written Statement,
declares at page 23¢ that “whatever may be the meaning of ‘ship-owning
nations’ it is clear that they do not refer to gross registered tonnage'.
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Yet, beyond Suggesting that the vagueness of the words indicates an
intention to create a wide discretion, the United Kingdom Government
does not attempt to give them any content whatsoever.

This type of reasoning is, in my submission, unconvincing. Having
regard to the weight of authority produced by the Government of
Liberia for the contention that registration, as the appropriate connecting
factor in cases of this kind, is the criterion for testing the size of ship-
owning nations, the United Kingdom can only displace that meaning
by pointing to some clear alternative meaning. This, after all, is what
the United Kingdom has always asserted had to be done by those States
which denied the continuing validity of the three-mile rule in relation
to territorial waters. The suggestion that the words create a discretion
18 not the suggestion of a meaning but an assertion that the words have
no meaning. This, in my submission, is inconsistent with the view pre-
viously expressed by the United Kingdom in relation to the problem of
the creation and modification of rules of international law; and it does
nothing to weaken the position of the Government of Liberia that regis-
tration is the appropriate test.

I may perhaps add here, in passing, that if further evidence is required
of the acceptance by States of registration as practically the only adequate
test for connecting a ship to a State, reference may be made to two
recent classes of convention. In the first place, there are the Consular
Conventions which the United Kingdom has recently concluded with
France and the Federal Republic of Germany. For the purposes of the
parts of the Conventions comnnected with the exercise of consular juris-
diction over ships, a vessel is defined in those Conventions as “any ship
or craft registered under the law of any of the territories of that party”.
Again, in a recent exchange of notes between the United Kingdom and
Denmark concerning the regulation of fisheries around the Faroe Islands,
the vessels to which the agreement is made applicable are those registered
in the United Kingdom, the Faroe Islands and Denmark.

Admittedly, those are cases where the concept of registration was
expressly invoked. Nevertheless, they are of significance as confirming
that in the law of the sea registration is the most frequently employed
connecting factor.

A second observation which may be made in connection with the
interpretation of *‘ship-owning nations” arises out of references in the
Written Statements of France and the United Kingdom to the character
of Lioyd's Register of Shipping Statistical Tables, from which the various
tonnage figures are drawn. The French Government contends at page 2¢
that these statistics cannot be made the only source for the appointment
of officials in an international agency. The French Statement continues:

“Need it be added that those statistics cannot be invoked against
States as legal documents, which indeed they have never claimed
to be. A compilation of figures of which the publishers neither check
nor guarantee the accuracy furmshes useful economic information,
but has no probative value.”

With due respect to the French contention, it does not appear to he
to the point. Liberia’s position is that Lloyd s Register of Shipping is
simply a convenient source to which to turn for information—a source
which is as reliable as any which exists in this field; which is generally
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respected ; and which, it may be added, was employed without demur in
the course of the elections and for other purposes connected with IMCO.

The point to which the French argument fails to give due consideration
is that it is not the figures in Lloyd’s Register which determine which
are the eight largest ship-owning nations, but the objective facts which
lie behind those figures and of which the Tables merely provide con-
venient evidence. It would no doubt have been possible for the Secre-
tariat of IMCO to have asked each Member to certify its tonnage figures
prior to the opening of the first Assembly—a process which would have
produced figures to which the objections of the French Government would
not apply: But these figures are unlikely to have differed in any material
respect from those in Lloyd's Tables. The Secretariat, quite rightly,
therefore, in the opinion of my Government, appears to have taken the
view that nothing would be gained by pursuing that course; and in
consequence of this conclusion the Secretariat circulated Working Paper
No. 5, containing a list of registered tonnages, which was treated by the
Assembly as the basis for the election.

The point raised by the United Kingdom, at pages 235-236 of their
Written Statement, is slightly different.

The United Kingdom observes that the statistics recorded in Lloyd’s
Register relate exclusively to the fact of registration and do not attempt
to reflect what are said to be the realities of ownership behind the regis-
tration,

The Government of Liberia, of course, does not deny this statement.
The Lloyd's Tables relate only to registration. That is a fact. But then,
it is only on the basis of registration that Lloyd’s Tables are invoked.
The so-called realities of ownership behind registration are, for present
purposes, quite irrelevant.

[Public hearing of 27 April 1960, morning]

Mr. President and Members of the Court, by way of a third ohser-
vation, I should mention that the views expressed by the United Kingdom
on the risks inherent in the use of statistical tests may be of some
relevance in the present context. However, Mr. Moore has already re-
ferred to them and, with the leave of the Court, I will not repeat the
reasons for regarding that argument as unconvincing.

My fourth observation on the meaning and effect of the expression
“the largest ship-owning nations’ is connected with the effect of accept-
ance of “registration” as the relevant test. My Government has already
submitted, in its Written Statement, that once an objective test such as
registration or nationality of owners is accepted as determining size
as a ship-owning nation, then that test is the only test that can be applied.
It is not possible to go behind registration or ownership by nationals
with a view to assessing what the basis of such registration or ownership
may be, or with a view to ascertaining whether the State of registration
is interested in maritime safety or is in a position to make an original
technical contribution to the promotion of maritime safety through
its own nationals. If one goes behind the fact of registration, one is in
effect rejecting the test of registration and substituting for it whatever
may be the criterion one thereby seeks when one goes behind the fact
of registration. For the essence of a criterion is that it should be the
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exclusive determinative factor in the decision to which it is related and
not merely the basis on which a further factor is superimposed.

In particular, there is no warrant for going behind the fact of regis-
tration to determine whether the shipping registered in a State in fact
has what has been called a “genuine link™ with it.

My Government did not refer to this matter in its Written Statement,
because the manner in which the concept might be deemed to be applic-
able in the present situation had never been clearly stated. In any
event, it is not, in my Government’s view, a relevant consideration. But
1 refer to it now because four out of the five adverse Written Statements
hint at its relevance and one expressly adverts to it. In addition, the
Written Statement of the Swiss Government specifically draws the
attention of the Court to it.

It is a submission of my Government that the concept of “the genuine
link”” has nothing to do with the present situation whatsoever. The Court
is here confronted with the problem of interpreting an expression in a
treaty, namely, the phrase “ship-owning nations”. The concept of “the
genuine link” is therefore not relevant here. If it were, it would be rele-
vant in every treaty where any formula is employed for connecting an
individual, a corporation or a ship with a State. There would be no
treaty in which a reference to “‘registration” could be construed other
than as a reference to ‘‘registration provided that there exists a genuine
link”. And, in the light of the uncertainties which attach to the meaning
of “the genuine link”, it is manifest that the relative clarity which now
attaches to—and is intended to attach to—such concepts as registration
would be obscured or would be destroyed.

Indeed, 1 should emphasize in this connection that the IMCO Con-
vention was originally drafted in 1946, at a time when the expression
“the genuine link” was still a matter for the future and when the concept
to which it relates was still relatively unformed. As my Government has
already submitted, at page 59 of the Written Statement, a treaty must
be construed in the light of the law existing at the time it was concluded.

It is noteworthy in this connection that in the Flegenheimer case, in
1958, the United States-Italian Conciliation Commission appears to have
declined to deny effect to the United States nationality of the claimant
on the particular ground of lack of effective nationality, though it did
reject on other grounds the claimant’s assertion of United States citizen-
ship. The significance of that decision lies in the apparent recognition
that the connecting factor stipulated in the treaty should not be read
as subject to an implied condition relating to the “genuine link".

Despite the basic irrelevance of any discussion of the “genuine link’” in
the present context, the fact remains that some States have referred
to it in their Written Statements. In these circumstances my Govern-
ment desired briefly to draw attention to certain doubts about the
concept which operate, in my submission, to exclude its application in
the present context. These uncertainties relate to the status, the content
and the effect of the doctrine, “genuine link”. I will refer to each of
these points in turn.

First, as to the status of the concept of the “genuine link”, it should
be noted that, in relation to shipping, it has received international
recognition only in the Convention on the High Seas adopted at Geneva
in April 1958. But this Convention has not yet entered into force and
is, therefore, in its precise terms not actually binding on the signatories.
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Moreover, it is doubtful whether any form of the concept capable of
application in maritime matters can be said to be part of customary
international law.

However, if we may assume for a moment, without admitting, the
existence of a concept of the “genuine link” in the terms of paragraph 1
of Article 5 of the Convention on the High Seas, the vital question then
arises, does that concept have any content relevant in the present
circumstances?

There are, in the submission of my Government, two things which are
now clear about the concept of the “genuine link” as written into
Article 5 of the High Seas Convention.

The first is that it is not intended to refer to the concept of “beneficial
ownership”. That is to say, there is no requirement that for a genuine
link to exist there must be beneficial ownership of a vessel vested in
nationals of the State concerned. No such rule found its place in the
detailed enumeration of factors prepared by -the International Law
Commission prior to 1935; and when the detailed enumeration was re-
placed in 1956 by a general reference to “genuine link”, it was not in-
tended that the general expression should give rise to a stricter rule of
law than was contemplated in the particular enumeration. Moreover,
specific attempts at the Geneva Conference in 1938 to re-introduce a
reference to “beneficial interest” were not successful. Indeed, it would
hardly seem to be in accord with the interests of certain traditional ship-
owning States, such asthe United Kingdom, and possibly even the Nether-
lands, that such concepts should be employed.

1f, then, the concept of the “genuine link” does not cover the re-
quirement of ownership by nationals, it follows that it would not cover
such lesser matters as the nationality of the directors or the seat of the
company's business.

The second point of importance about the “genuine link™ concept as
included in the High Seas Convention is that not only does it not refer
to beneficial ownership, it probably does not refer at all to the conditions

.which should exist prior to registration. The particulars given of the
concept, namely, the effective exercise by the flag State of jurisdiction
and control in administrative, technical and social matters, indicate that
the concept was in its final form intended to relate not to events before
registration, but to events after registration. It became, in effect, an
exhortation to States to do something vis-d-vis ships under their flag.
And this view of the matter is borne out by the fact that the Geneva
Conference eliminated altogether the phrase “for the purpese of re-
cognition”, which had originally preceded the statement of the “genuine
link”" rule. In short, appreciating the fact that the concept as finally
defined did not lay down conditions for.registration, States withdrew
the sanction that would otherwise have been applicable if the conditions
precedent to registration had not been fully satisfied.

Closely connected with this point is another difficulty affecting the
application of the concept of the “‘genuine link”. At what moment is it
to be applied to any particular vessel? Tf the genuine link exists at the
time of registration, but ceases thereafter, does the registration become
invalid? Or if there was no genuine link at the time of registration, but
one came into existence afterwards, is the registration retrospectively
validated? Questions such as these exemplify the uncertainty which is
introduced into an area where the need for certainty is essential. Not

21
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only must ships not have two nationalities. It is essential that the one
naticnality which they have should be readily, rapidly and confidently
ascertainable.

This conclusion anticipates my final short observation on the*‘genuine
link” doctrine. As a result of the withdrawal of the words “for the
purposes of recognition” from the High Seas Convention, such few
teeth as the concept already possessed were drawn. It became clear
that non-application of the doctrine could have no direct consequences.
In particular, it was clear that States were not prepared to vest in each
other a right unilaterally to determine whether or not to recognize a
genuine link between a ship and a State. The concept was thus reduced
to a statement of principle. It is therefore doubtful whether it can play
a part in the customary international law of the sea; and it is, in my
submission, more than clear that it has no part to play in the present
proceedings.

Finally, before leaving the subject of the “genuine link” completely
there are two further observations which I fee! bound to make in con-
nection with it.

The first relates to the use which the Government of the Netherlands
makes of the concept of the “genuine link” at pages 251 and 252 of the
Written Statements. The Government of the Netherlands appears to
contend that for the purpose of determining whether registered tonnage
should be taken into consideration in determnining size as a ship-owning
nation, there must exist a genuine link between the ship and the State.
The Government of the Netherlands then refers to the laws of Liberia
and Panama for the purpose of determining whether certain factors of
connection—such as ncorporation .of a company or the nationality of
the management—are conditions required for the registration of a vessel
in Liberia or in Panama, Then, stating that these requirements are not
present in Liberian or Panamanian law, the Government of the Nether-
lands concludes that there cannot be a genuine link between Liberia and
Panama and any ship registered with them.

I will assume that the position in Liberian and Panamanian law is as
the Government of the Netherlands says it is. Though I may add in
passing that the difference between the laws of Liberia and Panama and
the laws of many other States in this respect is not one of kind but
merely one of degree, and is not a very great difference at that. Neverthe-
less, on the assumption made by the Netherlands, I must submit most
strongly that that does not automatically lead to the conclusion that
the requirement of the “genuine link” Is not satisfied. The point about
the concept of the “genuine link” is that it is concerned with the re-
lationship between a particular ship and a particular State. To determine
whether the link exists one.must look at the facts relevant to that
particular ship. I assume for purposes. of argument that ownership by
nationals is, in terms of international law, the criterion for the existence
of a genuine link. In that case the fact that the law of the State concerned
does not require ownership prior to registration will not negative the
existence of the genuine link if, in the case of the particular ship con-
cerned, it turns out that the ship really is owned by a national.

In other words, if it is said that the registered tonnage of a State is
not genuinely linked with that State, this contention must be established
not by general reference to the laws of that State but by reference to
the position of the individual ships constituting that State’s tonnage.
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This defect in the approach of the Written Statements of the Nether-
lands Government would invalidate the conclusions reached by that
Government even if the concept of the “genuine link™ in relation to
ships really enjoyed an effective place in international law. However, in
the view of my Government, there are such doubts about the status, the
content and the effect of the doctrine in relation to ships that it really
cannot be applied, certainly not in the present context and probably
not at all,

My second and concluding observation on the “genuine link” is this.
If one takes the literal words of Article 5 (1) of the High Seas Convention,
there can be no reasonable doubt that Liberia satisfies the requirements
of the “‘genuine link™”. As Appendix III of our Written Statement shows,
Liberia does exercise a real and effective jurisdiction and control in
administrative, technical and social matters affecting her ships.

Mr. President and Members of the Court, I have now concluded my
Government’s Oral Statement on what I may call the substantive
issues in the case. There remains, however, one point to which I should
like to refer briefly before stating my conclusions. There appears, in the
Written Statements of both the United Kindom and Italy (at pp. 240
and 225 respectively} a reference to Article 55 of the IMCO Convention.
This -Article provides that “any question or dispute concerning the
interpretation or application of the Convention shall be referred for
settlement to the Assembly, or shall be settled in such other manner as
the parties to the dispute agree”. Both the United Kingdom and Italy
suggest that the effect of this provision is to endow with some special
significance the majority vote of the Assembly excluding Liberia and
Panama from the Maritime Safety Committee.

Now the Government of Liberia does not deny that the practice of an
organization can be an important element in determining whether any
particular act is lawful or not. But the practice upon which reliance is
placed in such cases is always practice prior to the date of the contested
event. If a concept familiar 1n disputes relating to territory may be
introduced here, authoritative practice occurs prior to “‘the critical
date”. In the present instance, it would be a complete travesty of the
doctrine to suggest that where the legality of a process is challenged at
every stage of its development, nevertheless the very process challenged
should be adduced as a relevant consideration in determining itslegality.
Even in the moderate terms in which the proposition is put in the
United Kingdom's Statement, it is, in my submission, a quite unsustain-
able argument. The United ngdom suggests that due weight should
be given to the vote in the Assembly. In my submission, due weight in
this instance is no weight.

The fact that the Written Statement of the Italian Government de-
scribes the decision of the Assembly as being taken by a large majority
simply serves to weaken an already weak argument by founding it upon
an inaccuracy. In truth, the vote upon Liberia was: 11 in favour, 14
against, and 3 abstentions. Perhaps we might say that it is a small
exaggeration to call that a large majority.

Indeed, an argument of the kind advanced by Italy and the United
Kingdom does not give proper weight to the terms of Article 56. This
provides that: “Any legal question which cannot be settled as provided
in Article 55 shall be referred by the Organization to the International
Court of Justice for an advisory opinion in accordance with Article g6
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of the Charter of the United Nations.”” What would be the point of this
provision if the very decision of the Assembly which was being challenged
was deemed to bind the Court?

And if the point called for further discussion, it is clearly most strongly
arguable that the Assembly, in deciding to ask the Court for an Advisory
Opinion, was by implication saying: ““We are in doubt about the validity
of our own action. Please decide the matter by reference to the law of
the Organization.” »

In brief, T submit that the election of the Assembly cannot be regarded
as a law-creating fact in the present situation.

I also submit, in passing, that there is equally no warrant for the
suggestion, which the United Kingdom makes in this connection, that
there is a “presumption In favour of the interpretation on which the
Assembly has based its decision”’. Such a presumption might have existed
if there had been some pre-existing consistent trend of practice. But in
the absence of precedents, there is no basis for a presumption one way
or the other. It would, my Government believes, be unfortunate if a
case in which the issues are so clear should be made to turn upon pre-
sumptions,

Mr. President and Members of the Court, I have now reached the end
of my Government's Statement. We regret that it has been so long. But
I can genuinely say that we have endeavoured to restrict it to the points
raised in the Written Statements of other participants. With your leave,
therefore, I will now present the formal submissions of my Government
on the points which arise in this case.

In the submission of the Government of Liberia, the question whether
the Maritime Safety Committee elected on January 15, 1959 is constituted
in accordance with the Convention for the Establishment of the Organ-
ization should be answered in the negative for the following reasons:

1. By its terms, Article 28 (a) of the Convention imposes upon the
Assembly of IMCO an obligation to elect a Maritime Safety Committee
of whose members “‘not less than eight shall be the largest ship-owning
nations’,

2. This is an obligation to elect at least those eight members which
are objectively to be regarded as the eight largest ship-owning nations.

3. There is nothing in Article 28 (o] which weakens the absolute char-
acter of this obligation or confers on members a discretion entitling them
to disregard the objective requirements of size. In particular, the use of the
word “elected” does not create an overriding discretion in this respect ~
nor can the obligation to elect not less than the eight largest ship-owning
nations be read as providing for the election of eight from amongst the
largest ship-owning nations.

4. Thereference to the possession of “‘an important interest in maritime
safety’” does not affect the obligation to elect the eight largest ship-
owning nations. The particular requiremnents connected with size are not
modified by the general consideration relating to interest in maritime
safety. In any event, as a matter of construction as well as of common
sense, the largest ship-owning nations must be regarded as possessing
an important interest in maritime safety.

5. The factor which determines the size of a ship-owning nation is that
of registration. This is the connection most commonly employed for
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attributing a vessel to a State. It is simple and it is certain. Moreover,
in the present instance, since it is only the State of registration which
can apply its law to a vessel, it would be in conformity with the objects
of the Convention and in particular with Article 28 {2} to adhere to that
test. Further, it is a test which has been employed for other purposes in
relation to IMCO, including the assessment of contributions.

6. H registration is not regarded as the appropriate test for determin-
ing the size of a ship-owning nation, then nationality of the owner of
a vessel must be so regarded.

7. Whichever test is accepted as applicable, it is the only test which
can be applied. To permit the addition to it of other criteria is, in effect,
to substitute the additional criteria for the original test. Any such
substitution would amount to a revision of the Convention. The test is
intended to be objective, and should not be replaced by discretionary
elements.

8. In particular, the con;:ept of the genuine link is inapplicable in the
present context.

9. At all material times, judged either by the test of registration or
by the test of the nationality of owners, Liberia was among the eight
largest ship-owning nations. Consequently, Liberia should have been
elected to the Mantime Safety Committee on 15 January 1959. As she
was not so elected, the Maritime Safety Committee has not been properly
constituted.

10. Alternatively, the Maritime Safety Committee was not. piroperly
constituted by reason of certain fundamental defects of procedure and
of a détournement de pouvoir occurring in connection with the election:

For these ten reasons, it is submitted that the answer to be given by
the Court to the question put to it should be in the negative.

Finally, [ am, in this connection, instructed to reaffirm the declaration
made by my Government at the close of its Written Statement. The
declaration follows: If the Court decides that the Maritime Safety Com-
mittee is not constituted in accordance with the IMCO Convention, and
if, in due course, Liberia is enabled to take her rightful place on the
Committee, my Government will raise no question as to the validity of
the work on maritime safety done within IMCO during the period prior
to the date on which Liberia becomes a member of the Maritime Safety
Committee.

Mr. President and Members of the Court, ! thank you for the consider-
ation and patience with which you have heard this Oral Statement.
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4, ORAL STATEMENT OF Dr. FABREGA

(REPRESENTING THE GOVERNMENT OF PANAMA)
AT THE PUBLIC HEARINGS OF 27 APRIL IQ60

[ Public hearing of 27 April 1960, morningj

Mr, President and Members of the Court.

May I begin by presenting, most respectfully, the greetings of the
Government of the Republic of Panama and by declaring, personally,
that I consider it a great honour and a privilege to appear before this
high honourable Court.

Mr. President, I shall speak extemporaneously and I shall try to be
very considerate of the time and the patience of this high Court, and
consequently I shall try not to repeat any of the ground that has been
so admirably covered by my distinguished colleagues the Representatives
of Liberia: I shall also try not to repeat what has been covered by the
Republic of Panama in its Written Statement, and therefore, if T may
describe what is going to be the course of my presentation, I will say
that it will be more a matter of emphasis, of stress upon certain aspects
of the case, rather than repetition of those aspects. And I may say that
I am greatly aided in limiting my work in that fashion because the
general ground of this debate has been very admirably and very fully
and very thoroughly covered by my predecessors, the Representatives
of Liberia.

We think, Mr. President and Members of this Court, that if we take
an integral view of this whole problem, this whole debate, we find that
very seldom has there been presented before any Court a question which
is so simple; T refer to the question itself; the problem involved can be
described as of very little complexity, as a very simple, very narrow
problem, and although all of the Parties in this debate have been ex-
tensive in the presentation of their arguments, that is because we all
have gone into quite a number of subordinate or subsidiary questions.
But the cardinal question, the basic guestion in this debate, I think I
shall be able to demenstrate, is a very simple and a very narrow one.

This Court has been asked to declare whether the election of the Mari-
time Safety Committee was made in accordance with Article 28 (a) of
the Convention creating IMCO. That is all we have for decision. On one
hand, the action of the Assembly, in electing the Members of IMCO,
that is, the way they were elected, and, on the other hand, the langnage
of Article 28, paragraph (a), which says how the election has to be made.
That is all. All the other questions about the ‘“‘genuine link”, about
what should be the best way of defining or describing a ship-owning
nation, and many other questions, interesting as they may be, are really
irrelevant to this debate. And I say they are irrelevant and I shall go
into that more fully further on, because the Assembly had already
accepted the criterion of ship-owning on the basis of tonnage registered
under the flag, and it had accepted Lloyd’s as the authoritative list for
the listing—if I may repeat—of nations, 1n the order of tonnage registered
under their flag. So, it is beside the question to argue now whether
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ship-owning should have been determined on any other basis. That is
the basis that the Assembly itself accepted. It acted on that basis, but
when having chosen that standard, the Assembly refused to follow the
proper order of ship-owning in the very list which it had chosen as its
guide. Therefore the question is whether they were entitled to act in
that way or whether they were arbitrary, discrimihatory and acted in
disobedience of the Convention when they proceeded in that fashion.

In our Written Statement we go into a great deal of detail in giving
the factual situation. We describe how the very nations, the speaker
for the very nation that led the debate—led the action against Liberia
and Panama—submitted a proposition to the effect that the election
should proceed on the basis of Lloyd’s listing of tonnage under the
various flags. That was the proposition of the United Kingdom that
was accepted as the basis for the election.

Now, let us analyse that, Mr. President and Members of this Court.
What does that action mean at that very stage? I am going to read four
or five lines, the pertinent lines of the Convention:

“The Maritime Safety Committee shall consist of fourteen Mem-
bers elected by the Assembly from Members, Governments of those
nations having an important interest in maritime safety, of which
not less than eight shall be the largest ship-owning nations.”

I am going to stop right there; to make the matter more simple 1
am not going to consider now the remainder ot the article which deals
with the election of the other six Members: just the election of the eight
““Members, governments of those nations having an important interest
in maritime safety of which not less than eight shall be the largest ship-
owning nations”. We say, and I think anyone would say, as a natural
reaction, as a logical propesition, that a body which is faced with a
provision stating that it must elect the eight largest ship-owning nations,
the first thing that that body would feel that it had to do was to define
what “‘ship-owning nations” meant. What is the meaning of “a ship-
owning nation”’? And we submit that only two possible meanings could
occur to the Assembly of IMCO, or to any other body under similar
circumstances; that ““ship-owning nations” either meant nations which
were the owners of the vessels, in which the Government of those nations
were the owner of the vessels, or nations which had tonnage registered
under the flag although necessarily the owners of those vessels were not
the nations themselves. Those were the only two conceivable, possible
meanings of the expression. They had to choose between the two; that
was the first step in the process, and of course it is"obvious that they
could not choose the first meaning, that the Convention was referring
to nations that owned the ships. Why? Because that is not customary,
that is not the practice in the maritime field. Nations are not the owners
of vessels, except ships of war or private vessels in a very limited way.
But the reality of the maritime phenomena is that merchant fleets are
owned privately by individuals, they are registered under various flags,
and therefore the expréssion- “ship-owning nations’” referred not to
ownership in the civil sense of the nation having title to the vessel,
fee simple over the vessel, but of ewning in the political sense, namely,
that the -vessel was under the flag of that nation and that nation had
jurisdiction over it and its laws were applicable and governing on those
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ships. That was the natural, the logical interpretation, and that is the
interpretation which the Assembly took in fact, when it said: “Let us
make the election on the basis of Lieyd's List.” Why? Because Lioyd’s
List (which is in evidence, and has been submitted by the various
Governments} in so many words states: “Nations to which ships belong”
—those words are used in the headings of Lloyd’s lists—te list the various
nations according to the fornage registered under their flag, and not in
accordance with private ownership or any other criterion. So right then
and there, Mr. President and Members of this Court, the Assembly of
IMCO chose as the criterion of “ship-owning”’, and as the guide to apply
such criterion, and make the clection, the list issued by Lloyd’s. But,
in making the election, they chose to disrcgard the order in the list of
Lloyd’s, and instead of eclecting the first eight—or, to use the words
of the Convention, “‘the eight largest ship-owning nations’—they
simply went over two of those Members, namely, Liberia and Panama;
and they chose the ninth and the tenth ship-owning nations in the place
corresponding to Panama and Liberia, who were among the eight ship-
owning nations.

So, as Panama sees this debate, the whole question, the entire problem,
narrows down even more than the way in which it has been officially
presented to the Court. Tt really narrows, in final analysis, to one ques-
tion: When the Assembly chose to disregard those two nations, although
it had accepted the criterion of “ship-owning” and although it had
accepted the list that should serve as a basis for the election, when the
Assembly, I repeat, disregarded the order in that list, was the Assembly
entitled to do that? Did they have the right to do that? Or were they
compelled, by the Convention, to make the election in that order? That
is the entire question before the Court; that is the root of the problem
and all other issues, we respectfully submit, are subsidiary, are sub-
ordinate, and I think it would help the analysis considerably if we
maintain full attention to the fact that that is the centre of the contro-
versy, the crucial, the decisive issue.

Mr. President and Members of this Court, I say once more that
the entire question is whether the Assembly had the right not to elect
those eight nations that were first in the list. We contend that the
Assembly was obligated, was bound to elect those eight. The Govern-
ments that take a different position contend that it was not. We proceed
to demonstrate why, in our opinion, it was an obligation on the part of
the Assembly of IMCO to etect Panama and Liberia, as among the eight,
and why in not doing so the Assembly of IMCO violated the IMCO
Conventton as well as well-known principles of international law. The
first reason why the Assembly of IMCO was in our opinion bound to
make that election of the first eight springs from the letter of the Con-
vention, because the applicable words of the Convention used clear and
mandatory language in that regard, of which “not less than eight shall
be the largest ship-owning nations”. Those are not words of discretion,
those are not words of flexibility, of delegation of power to follow one
course or the other; that is clear and mandator;y language—"not less
than eight shall be the largest ship-owning nations”'—and it is impossible
to reconcile the action of the Assembly with that language. We may
repeat for days and days words and phrases in these hearings; we may
state all the notions we can think of; and we may exhaust all the legal
literature on this question, and still we could not find sufficient hasis to
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depart from this clear and mandatery language that “not less than eight
shall be the largest ship-owning nations”. So Mr. President, if we are
to follow universal rules of treaty construction, which have been laid
down by the decisions of this very high and honourable Court, we find
that the first rule—and there are many decisions to that effect, and [
may, as one of them, refer to the case of the Polishk postal service in
Danzig which is quoted in our Written Statement—the first rule, I
repeat, is that words in a treaty must be given their usnal and natural
meaning. So, the obvious, the usual, the natural meaning of “shall be
the eight largest ship-owning nations'’ is exactly that; that they shall
be those eight largest ship-owning nations. And it is very, very difficult
to accept how it can be argued, as it has been argued by one of the
Governments taking a different position from ours, that that language
may mean “‘eight from among the largest ship-owning nations”—that
is not the natural, the usual meaning of the words. So, [ repeat, the
first argument comes from the very language of the Conventton.

I think we may summarize the position of the Governments which
are supporting the validity of the election by saying that their arguments
for contending that the Assembly had the right or the power to make the
election that it did are derived from two reascns. One, which is really
centred upon the meaning of the word “elect’’—we may call that the
argument of ““discretion’—that is, that the Convention used the word
“elect’” to mean that the electors had the power to choose, had the power
of discretion and therefore it was not mandatory for them to make the
election in the order in which the eight nations appeared in Lloyd’s list
of tonnage. The second argument is that the expressien in the Convention,
“nations with an important interest in maritime safety”, gave authority
and gave power to the Assembly of IMCO to make an independent
analysis, an independent appraisal of the interest in maritime safety of
the various countries independently of the fact of size or the fact of
whether that country was one of the “cight largest ship-owning nations”.
In other words the so-called ““discretion’ that I have mentioned a
minute ago could be extended by the electors to try to estimate whether
there was enough interest in maritime safety to justify the election of
a member, although that member was not one of the “eight largest
ship-owning nations”. I think I am summarizing fairly, Mr. President,
the main arguments of the Governments which are sustaining the election.
These two arguments run through the Written Statements of all those
Governments. In a slightly different way, with a slightly different
presentation, as well as a difference in emphasis or stress, they basically
rely on these two arguments. And I respectfully propose now to answer
these two arguments and I hope I shall be able to demonstrate to this
Court that these two arguments have only a superficial value but are
not sound, solid arguments. First, the argument resulting from the word
“elect”, which I think takes more than half of the Written Statements
presented, and rightly so, because I think this is the centre of the
controversy; the argument derived from the word “elect”, the deduction
being that because the word “elect” is used, the election was not man-
datery and there was a wide power of discretion. Now, Mr. President,
we submit that that is drawing a lot from one word. We submit that
substance is more important than form and that if we show to this Court
that as a matter of substance, as a matter of intent, the election was to
be on the basis of size as to the first eight, the use of the word “clect”
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is not sufficient, does not have enough weight to change the mandatory
nature of the election. Of course, we do not have to depend upon a
matter of intent, because not only the intent but the language, the ve
language of the Convention uses the mandatory term “shall be”. So
right then and there—and again, Mr. President, we turn to another well-
known rule of treaty construction, of which there are many precedents
which have been cited in the Written Statements—we say that when the
language in a treaty, if carried to its literal sense, will result in an
absurd or unreasonable conclusion or would defeat the purpose or the
stipulation, such language should be interpreted in the sense in which
it would not lead to an absurd or unreasonable or self-defeating con-
clusion. That is exactly what we have now, Mr. President and Members
of this Court. The word “elect” may, and we so admit, in its usual, in
its most common, more current sense, mean a choice, the exercise of a
choice, but that is not the only connotation of the word “elect”. “Elect” in
a broader sense may have and does have the connotation of “‘designation”
or “appointment”. Our distinguished colleagues from the Government of
Great Britain have made reference in their Written Statement to
dictionary definitions of “elect’’: we have found in a well-known diction-
ary authority, Funk and Wagnalls, that one of the connotations of
“elect” is “"to designate”, which is defined in turn as “to mark out or
name for a specific purpose, select or appoint as by authority”. So we
submit to this Court that “appointment” is one of the connotations of
the word “‘elect”, that “clect” does not always have the connotation of
“choice”, and that, if a word is capable of various connotations and if
the Court finds that the use of one connotation, although it i1s the more
current, the more usual, will lead te an absurd or unreasonable result,
then the Court should adopt that connotation, although not the most
common, which will lead to a result which is reasonable and carries out
more properly the intent of the Convention. So the use of the connotation
of “choice”, “free choice”, for “elect”, with regard to the first eight
members, is an interpretation which will lead to an absurd and unreason-
able result because it will lead to a contradiction, to a gross and open
contradiction in the language of the Convention, namely, to have a free
choice in a mandatory election. You cannot reconcile the mandatory
language of “shall be the eight” with the criterion of an open choice,
You could not find a mere open contradiction in terms so, to avoid that
absurdity, we have to give to the word “elect” the connotation, the
interpretation- of “appointment” as to the first eight members of the
Committee,

Mr. President and Members of the Court: I beg the indulgence of the
Court if I go out too extensively into this matter of discretion, and the
Eroper meaning of the word “election”. My colleagues from Liberia

ave analysed this aspect of the debate also at great length, but this is
a matter on which I think there cannot be too much emphasis and if
I seem to appear repetitious on this point it is ‘because, I repeat,
Mr. President, that I think this is the very heart of this controversy. This
matter of discretion, i any, and the proper extent of that discretion,
is really the decisive point in this controversy.

With the permission of the Court, I want to cite from the decision of
this Court in the case of the Conditions of Admission of a Stale to Member-
ship in the Unifed Nations, which appears in the 1947-1948 Reporis of
this Court:
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“The political character of an organ cannot release it from the
observance of Treaty provisions established by the Charter when
they constitute limitations on its power or criteria for its judgment.
To ascertain whether an organ has freedom of choice for its decision,
reference must be made to the terms of its Constitution.”

This is fundamental in this case,

How much choice, how much discretion the Assembly of IMCO had
depends entirely on what discretion the Convention creating IMCO
granted to the Assembly. There is nothing absolute in the nature of
things which would tell us that, because the word “elect’” appears in
this stipulation, that means in an absolute manner that the Assembly of
IMCO had wide, unlimited power and discretion to make this election
the way it wanted. Certainly not. We have to see the Convention, we
have to see the fields in which discretion was granted to the Assembly
and the fields in which discretion was withdrawn from the Assembly
and, instead of it, a mandatory provision was inserted. And we find that,
for the election of the first eight members, no discretion was given; a
mandatory phrase was stipulated in the Convention, while for the
election of the remaining six members flexible criteria were adopted
and discretion was permitted to the Assembly of IMCO. May I read the
language briefly, referring to the election of the “'six":

“... and the remainder shall be elected so as to ensure adequate
representation of Members, governments of other nations with an
important interest in maritime safety, such as nations interested in
the supply of a large number of crews, or in the carriage of large
numbers of berthed and unberthed passengers, and of major
geographical areas””. ’

Here we have that discretion is granted as to the election of the “six”
on the basis of the criteria which are here described and enumerated.
Criteria which, by their very nature, are flexible and call for the exercise
of judgment and for the appraisal of certain factors. But not as to the
“eight”. As to the “eight”,  repeat, at the risk of being too repetitious,
as to the “eight” we only have a mandatory language that the eight
largest ship-owning nations had to be elected.

So, Mr. President, the measure of the discretion granted to IMCO is
something that we must interpret from the terms of the Convention and,
no matter how much argument we hear and how well-presenied those
arguments are, we do not have to assume that there is an inherent right
to unfettered discretion in that body, or in any other body, but that
the extent of that discretion must come from the enabling Treaty which
created that body. : :

Furthermore, Mr. President, the suggestion has been made in the Writ-
ten Statements that you would have some sort of an unreasonable
situation if you had a body like the Maritime Safety Committee which
was partially elected by means of free choice and partially constituted by
means of what has been called here “an automatic test”, And, frankly,
we would say to this honourable Court that we see nothing wrong with
that, we see nothing strange or unusual in the order of things to have
a body which is constituted in that fashion. We have very important
bodies in international life, such as the Security Council for instance,
which is partially composed of members determined according to a
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fixed and predefined automatic definition, and other members which are
determined by free choice. It is all a question of what the Statute
creating this organization intended and wished. So, if the drafters of
the Convention thought it best and deemed it fit that the majority of
the members of this Committee should be determined according to an
automatic test, such as size, or ship-owning, and the others as to election
{(and 1 shall develop later on that they had very good reason to draft
the Convention in that fashion), if that is what they desire, there is
nothing unreasonable about it. On the contrary, that is a common
practice and surely we must give effect to such mandate. '

And, if 1 may use the reductio ad absurdum process, 1 would have to
say that if we are to adopt the arguments which appear in some of the
Written Statements of the Governments which sustain this election, we
may conceive of a case, and 1 may cite it, as an extreme example, we
may conceive of a case in which a Convention would say—let us assume—
that there shall be a body, for example an arbitration body, composed
of five Presidents, of which one shall be the President of the United
States, and four shall be Presidents chosen from various geographical
areas. In other words, I am just citing an example in which one of the
members of that body is specifically mentionéd, and an election in the
sense of free choice is contemplated as to the four other members. Now
the logic of the position of the various Governments opposing us'is that,
even in that case, if the word “‘elect” is used, if the Convention should
say “elect five Presidents of which one shall be the President of the
United States and the other four shall be freely chosen™, even in that
case, | repeat, those Governments would contend that the use of the
word ‘‘elect” will imply the power not to elect the President of the
United States and to disregard that clear specification, because of the
absolute meaning of the word “elect” as connoting wide, unlimited
power of discretion. I have cited that extreme example just to show that
the word “elect” should not always be given an absolute and rigid
meaning but should, in every case, be interpreted according to the
language of the Convention and always having in mind that an inter-
pretation should be given that will not lead to an absurd or unreasonable -
Tesult, '

So really, Mr. President and Members of this Court, this is a question
of treaty construction essentially. In what sense was the word “election”
used in this Convention with regards to the first eight and in what sense
was the word “election’’ used with regards to the six? And we submit
that with regard to the first eight the sense of the expression was that
of “mandate”, of “obligation”, and with regards to the six the sense is
that of “choice” or “discretion”. And, again, we see nothing unusual,
we see nothing illogical, we see nothing unreasonable in having one term
given one connotation for one purpose and a different connotation for
another. The suggestion has been made by the honourable Government
of Norway that 1t would be illogical to think that the same word would
have different connotations in the same paragraph, in the same article.
But there is nothing, Mr. President, in the order of things that requires
that, necessarily and rigidly, a word will always have to have the same
sense wherever it appears. A word with several connotations may have
one connotation for one purpose and a different connotation for another
—that is elementary in the field of treaty construction.
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Mr. President, Honourable Members of this Court, I think it will not
take me much time to terminate the phase of my presentation dealing
with the question of the word “elect”, the meaning of the word “elect”
as related to the scope of discretion granted to the IMCO Assembly in
connection with this matter.

The suggestion has been made in one of the presentations of the
Governments that argue in support of the election, that if it was the
intention that the first eight members should have been appointed on the
basis of size, on the basis of tonnage, a different language should have
been used in the Convention, in Article 28: like, for instance, “there
shall be eight Members who shall be appointed in such and such a
manner’’, and that the word “elect” would not have been used.

Now again, Mr. President, I respectfully submit that that is a super-
ficial criticism, a superficial observation. Because, if we examine the
wording of Article 28, paragraph (a), we find that this is a proper way
of drafting—the one that was actually adopted; because the verb ““[to]
elect” in the past sense, "elected”, is mentioned in the first sentence
with reference to the compeosition of the entire Committee. Tt is not
used with reference to the selection of the eight Members. The verb
“elect” is used twice. First, referring to the composition of the entire
Committee, second, referring to the election of the remaining six Mem-
bers, Maybe by actually reading it, I would illustrate it much better:

“The -Maritime Safety Committee shall consist of fourteen
Members elected by the Assembly from the Members, governments
of those nations having an important interest in maritime safety,
of which not less than eight shall be the largest ship-owning nations,
and the remainder shall be elecfed so as to ensure adequate represen-
tation of Members, governments of other nations with an important
interest in maritime safety”, etc.

What I observe is this: that as regards the remaining six, the Con-
vention says: “The remainder shall be elecied...” With regard to the
first eight, the Statute does not say that the “eight shall be elected”. If it
had been the intention of the draiters of the Convention that an election
in the sense of choice—of free, wide choice—should apply both to the
eight and to the six, the verb “elect’”” would have preceded the reference
to the eight as well as the reference to the six, but it does not appear
as preceding the reference to the eight. As to the eight, what wehaveis
the mandatory expression “‘shall be the eight”. Consequently, the re-
ference, or rather the use of the verb “elect” at the beginning with
reference to the fourteen, is a reference to the composition of the entire
body—of the entire Committee—and it was perfectly proper to use the
verb “elect” in that general way, because no other proper term could
have been used. It would not have been possible to use the verb “[to]
appoint” with reference to the composition of the whole body, because
the entire body was not going to be appointed. There were six that were
going to be elected; so it was perfectly natural to use this method of
drafting, to use the verb “elect” in its general, in its broad sense, when
referring to the entire body, although only part of that body was going
to be chosen by means of an election in the true sense of choice, in the
true sense of free election.
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So there is no valid reason for arguing, we respectfully submit, that
the wording should have been different. We submit that the wording is
very proper, and that there is absolutely no conilict between the wording
as it is and the conclusion advanced or advocated by us, that the election
had to be mandatory as to the first eight. Furthermore—and that is a
point that was very well brought out by my distinguished colleague
from Liberia—the usc of the verb “elected” at the beginning and with
reference to the entire body, the entire Committee, was also very proper
because, as to the election of the majority, there was an element of
choice contemplated by the Convention; but not the element of choice
that the Assembly arrogated to itself to use. There was a different element
of choice, namely, that the statute contemplates that “not less than eight”
shall be the largest ship-owning nations. In other words, more than eight
could have been elected, on the basis of size, on the basis of tonnage.
More than eight could have been designated in that fashion; so really,
what the Assembly of TMCO was entitled to do was to make a choice
as to whether it was going to limit to eight the designation based on
tonnage—based on size, or whether it was going to choose more than
eight. So there was an election, there was a choice. But there was not a
choice as to whether they could disregard a nation which was one of the
eight largest nations and fail to elect that nation. They misused—they
abused—the discretion of election they were entitled to use and chan-
nelled that discretion in a different direction, leading to an arbitrary
and discriminatory result.

Mr. President, I stated this morning that there were two arguments
which, in a summary way, we could say were the arguments of the
Governments supporting the election. One, this kind of semantic argu-
ment that I have dwelt upon so much dealing with the use of the verb
“elect”, with the connotation of election. I think I have said all that I
had to say in that regard, Mr. President, and I wish to thank the Court
for having been so patient with me for talking so extensively on a matter
that was also very forcefully argued by my predecessor. And I will
turn now to the second argument of those nations arguing in support
of the election and in support of the interpretation that the IMCO
Assembly made of Article 28. Such second argument stems from the
phrase “having an important interest in maritime safety”’. The contention
amounts to this: that the IMCO Assembly, even as to the first eight
Members, even as to the Members of the eight largest ship-owning
nations, was entitled to determine whether they had a proper important
interest in maritime safety, and to include them or exclude them from
the election as the Assembly felt that they did or they did not have such
an important interest in maritime safety.

Here again, Mr. President and Members of this Court, we contend that
the IMCO Assembly went beyond the language and beyond the meaning
and intent of the Convention, and violated both the text and the spirit
of the Convention. And we submit that, because we think it is perfectly
clear as a matter of construction that this provision of the Convention
amounted to a foregone conclusion that being one of the eight largest
ship-owning nations indicated the existence of an important interest
in maritime safety. In other words, as to the eight largest ship-owning
nations there was no necessity to prove the existence of an important
interest in maritime safety, because such interest existed per se, res ipsa
loguitur we might say. The very fact of being the eight largest ship-
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owning nations indicated the presence of an important interest in mari-
time safety. :

We shall demonstrate forthwith that such is the language and such
is the spirit of this provision in the Convention. But may I, in passing,
state at this point, that when we, the Republic of Panama, argue that
there was no necessity to demonstrate an interest in maritime safety
to be elected as to the eight Members, as to the majority, that does not
mean at all—not even by implication—that we have any doubts as
to Panama having a proper and an important interest in maritime
-safety. We extensively demonstrated, in our Written Statement, the
important interest that Panama has had, actually has, and continues
to have in maritime safety, We demonstrated how, for more than
twenty-five years—I will say for over thirty years—the Republic of
Panama has taken an active interest in maritime safety; has become a
party to all the conventions dealing with maritime safety; co-operates
with other maritime nations in supporting the organs in international
life which regulate or control matters of maritime safety; has been
active in conventions and treaties which have been drawn up dealing with
matters of maritime safety, and takes all the necessary measures to
see that ships which come under the Panama flag are in a seaworthy
condition and are provided with ali the necessary elements for the
protection of life at sea, and even goes to the point of selecting the best-
known advisers, such as Lloyd’s, Bureau Veritas, etc., to ascertain that
ships are examined properly as to seaworthiness and other conditions
dealing with safety.

Panama is not afraid to submit itself to examination at any time, to
be subjected to any tests in that regard. But we say, Mr. President, that
as a matter of statutory construction, as regards the plain meaning of
language, it was absolutely irrelevant and immaterial for the Assembly
of IMCO to have gone into the question of interest in maritime safety
as to the first eight Members, and it is also immaterial and irrelevant to
argue that phase of the matter here now.

Again, let us go to the language of the Convention:

““The Maritime Safety Committee shall consist of fourteen Mem-
bers elected by the Assembly from the Members, governments of
those nations having an important interest in maritime safety, of
which not less than eight shall be the largest ship-owning nations,
and the remainder shall be elected so as to ensure adequate re-
presentation of Members, governments of other nations with an
important interest in maritime safety, such as nations interested in
the supply of large numbers of crews or in the carriage of large
numbers of berthed and unberthed passengers, and of major geo-
graphical areas.”

We find that the Convention, with regard to eight Members, only
makes the requirement of size, of being one of the eight largest ship-
owning nations: “‘governments of those nations having an important
interest in maritime safety, of which not less than eight shall be the
largest ship-owning nations”, In other words, the Assembly took as a
first test of an interest in maritime safety, “being one of the largest
ship-owning nations”. The effect of this language 1s to say as to those
eight that they already per sehave thatinterest in maritime safety. Nowas
to the remainder, we must find that interest in maritime safety according
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to the criterion which is described here as saying “nations interested
in the supply of large numbers of crews or in the carriage of large numbers
of berthed and unberthed passengers, and of major geographical areas”.
As to the remaining six, the Conventien is indicating the criteria that
will decide, that will serve to measure, to determine whether they have
an interest in maritime safety. As to the first eight, no such criteria or
any other criteria are indicated; if it had been the intention that the
first eight should have met the specific test of interest in maritime safety,
the criterion for determining that interest would have been set forth in
the same manner that it was set forth with regard to the remaining
six, but no—no such criterion was provided. Why? For the very reason
that being one of the eight largest ship-owning nations was conclusively
and in anticipation an establishment of an important interest in maritime
safety.

Mr. President and Members of the Court, I was at the point of es-
tablishing that the eight largest ship-owning nations, by the terms of
the Convention, had per se an important interest in maritime safety.
I had demonstrated how that flows from the language of the Convention
and we find in the latter part of Article 28 that, when making a reference
to the six remaining members, the Ceonvention says “‘so as to ensure
adequate representation of Members, governments of other nations with
an impoertant interest in maritime safety...”. Now, we lay a good deal of
stress upon this word "other”. The Convention says that the remaining
six shall be chosen from among “other” nations with an important
interest in maritime safety, which means, in plain language, that the
first eight or no less than eight which have been immediately mentioned,
or that had been mentioned in the immediately preceding sentence,
have an impertant interest in maritime safety. Their intercst is established
by the fact of being the eight largest ship-owning nations. And then the
language refers to the other six and indicates the criteria that are to be
used to determine whether or not they do have an important interest in
maritime safety.

But not only the language, Mr. President, of Article 28 establishes that
conciusion. Simple logic and what we may call the realities of maritime
life, what we may call the rationale of these rules established by Article
28, plainly indicate that the largest representation in the Committee
had to be given to the nations with the largest tonnage under their flag.
Why? Because the very purpose of the Committee, and for that matter
the very purpose of IMCO, the entire Organization, was to ensure an
international organization that would co-ordinate action among mari-
time Powers the faculty to take measures tending towards betterment,
progress, organization of maritime systems and devices, which would
guarantee effectively the highest degree of safety at sea. And, as we
bring out in our Written Statement—I am not going to reproduce that
now—the nations that are in the better position to affect the largest
amount of tonnage, the largest number of vessels, and to have those
ships, those vessels, adopt the proper rules, the proper regulations, are
the nations whose flag is flown by those vessels because they, by law,
have jurisdiction over the vessels and are the ones that can impose those
rules and regulations on these vessels. When we come to the part of this
presentation which deals with the so-called “law of the flag”, we shall
see that, as an elementary principle known to everyone, a ship is under
the jurisdiction of the law of the flag, that the nation under whose
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flag the shipis, is the ene that is empowered to impose the proper rules and
reguiations upon that ship. Therefore, it was natural that in this Safety
Committee the majority, the largest representation should be that of the
largest ship-owning nations. That is only rational, perfectly natural,
and in the travaux préparatoires leading to this Convention, we find that
originally it was even thought that, of a Committee of twelve, nine
should be the largest ship-owning nations. And then, by way of compro-
mise, in the course of discussion, the number was changed from twelve
to fourteen and the majority of eight was retained for the largest ship-
owning nations. And, even at that, with the possibility that there could
be more than eight because, as I have stated, the Convention says that
“not less than eight”, in other words not less than a majority, shall be
the largest ship-owning nations.

I think, Mr. President, we have demonstrated to this honourable
Court that the two arguments on which the Governments supporting
the election try to justify the action of the IMCO Assembly, name-
ly, the so-called argument of discretion based mainly upon the
word “elect”, and second, the argument of maritime interest as to
those nations, are unfounded; that they.have no solid foundation
and that, therefore, there is no-proper justification in those arguments.
What remains before this Court to judge is the plain and simple fact
that the Assembly of IMCO had to elect the eight members appearing
in the list, the authoritative list, that the Assembly itself had chosen as
the proper basis; and that, nevertheless, the Assembly failed to elect
those eight nations which were the largest ship-owning nations, and,
instead, 1n an arbitrary manner, in a capricious manner, in a discrimi-
natory manner, omitted to elect two of those eight and elected instead
two which did not belong to the eight largest ship-owning nations. That
action of the IMCO Assembly is plainly invalid, is plainly illegal, was an
abuse of power, was an abuse of discretion, if there was any, and is an
action that should be checked, that should be curtailed by this venerable
Tribunalif we are going to have in international life the same checks and
balances we have in private life among nations which have guarantees
against excesses of power and authority.

“The political character of an organ cannot release it from the
observance of Treaty provisions established by the Charter when
they constitute limitations for its power or criteria for its judgment
To ascertain whether an organ has freedom of choice for its decisions,
reference must be made to the terms-of its Constitution.”

These are the words of this Court in the case of the Conditions of.
Admission of a State to Membership in the United Nations. The Assembly
of IMCO had no right, we respectfully submit, to disobey the conditions
imposed upon it by the IMCO Convention as to the eight largest maritime
nations and it had no right, no power, to insert new conditions that were
not present in the Convention fo determine how the election of those
eight nations should be made. The same as this Court found that there
was no right to impose conditions in the admission of members in the
United Nations other than those appearing in the Charter, we say here
that when the Convention made it clear, unequivocal, that being one of
the eight largest ship-owning nations gave a right to election, the IMCO
Assembly had no nght to establish, as they apparently did, new con-
ditions, such as having a large number of crews,a large number of tech-
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nicians or criteria like that which were not present in the Conven-
tion.

We submit, Mr. President, that the action of the Assembly is invald
and that it should be so ruled in this case because, first, the IMCO
Assembly violated the terms of the Convention itself, as I think we have
demonstrated with regard to Article 28 (a), and second, because it
viplated well-known principles of international law, as I shall proceed
to demonstrate now, with the permission of the Court.

Well-known principles of international law were violated. We submit
that the first of those principles is the one that is illustrated in the
Polish Nationality case which is cited in our Written Statement, that
words in the Convention or in any instrument, for that matter, which is
for interpretation, must be interpreted in their usual and natural meaning.
And only when that meaning 1s leading to an absurdity, then another
meaning than the usual meaning should be chosen. The Convention was
plain. And yet, as to the eight largest ship-owning nations, the IMCO
Assembly failed to give to those words “‘the eight largest ship-owning
nations” their plain and obvious meaning.

In the case of the Polish Nationality, decided by the Permanent Court
of International Justice and cited on page 176 of the pamphlet (Written
Statement of Panama) the Court said:

“The Court’s task is clearly defined. Having before it a clause
which leaves little to be desired in the nature of clearness, it is
bound te apply this clause as it stands, without considering whether
other provisions might with advantage have been added to it, or
substituted for it. To impose an additional condition not provided
for in the Treaty of June 28th, 1919 would be equivalent not tointer-
preting the Treaty but to reconstructing it.”

We submit that that is another rule of treaty construction that was
violated by the IMCO Assembly—failure to give to the wording of the
Convention its natural and usual meaning and the injecting of new
criteria, of new terms so to speak, not existing in the Convention, of new
conditions, in a manner that amounts to what was so well described by
the Court as not interpreting the Treaty, but reconstructing it. They
made a new Article 28 {a) and made a rule for themselves, in an arbitrary
manner, that was different from the rule contained in the Convention.

Mr. President, we submit that three principles of construction of inter-
national treaties were violated by the action of IMCO. The first one 1
Just mentioned, that words in the Treaty must be given their usual and
natural meaning. The second is that when an interpretation leads to an
absurd or unreasonable result it is the duty of whoever is interpreting
that provision to see if there is any other possible interpretation that
will not lead to such an absurd result and will be in better harmony
with the intent of the Treaty. The third proposition, probably connected
with the second, is that whenever language in a particular Convention
or Treaty is not entirely clear, or is ambiguous in some manner, the
intent of the Treaty should be ascertained by studying and analysing
the Treaty as a whole.

We submit that these principles were disregarded by IMCO in the
action it took in this particular election. We submit that the first, that
“words must be given their usual meaning”, was violated, as I said
before, by not giving to the words the “‘eight largest ship-owning nations”
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their natural meaning. Particularly when it refers to ‘“‘ship-owning”,
because as we developed in our Written Statement, ‘“‘ship-owning”,
both as a matter of practice in maritime life and as it appears in treaties,
refers always to tonnage under a particular flag. “*Ship-owning’ does not
refer to ownership of ships by the State, in what we may call the civil
sense, as is well settled by the treaties we cited {the Safety of Life at Sea
Convention, the Load Line Convention, and a great number of bilateral
treaties in which “ship-owning” is always taken to mean registry of
tonnage under the flag of one nation).

So, once it became evident to IMCO, to the Assembly of IMCO, who
the eight largest ship-owning nations were, by well-known practice, inter-
national usage, then we submit that by failing to elect two of those eight
nations, that amounted—and here we think there was a more serious
violation of international law—to disregarding the law of the flag. In other
words—and that is why the Republic of Panama takes a position some-
what more serious with regard to this phase of the case—we feel that the
failure to elect the Republic of Panama when it was established that it
was one of the eight largest ship-owning nations and when ship-owning
meant registration under the flag, was simply a disregard of the flag, a
going behind the flag, so to speak, and that that was a most serious
offence against the Republic of Panama. I shall develop this point a little
later with the permission of the Court.

The other principle of treaty construction that, we submit, was not
followed by IMCO in this election is also developed in our Written
Statement, to the effect that the intent of the Treaty should have been
ascertained by reading the Treaty as a whole. We think that was not
necessary because Article 28 (a) was clear enough, but even if the IMCO
Assembly thought that it was not clear enough, then it was its duty to
read the Convention as a whole and to try to ascertain the intent or the
spirit of the Convention in an integral manner and then proceed to the
election on that basis. We submit that by utilizing that process it would
have become evident to the Assembly that the spirit or intent of the
Convention was that the largest ship-owning nations should have the
largest representation in this Committee.

We find that one of the purposes of the Committee is to adopt measures
of safety. And then we ask: who were the more able or capable of ensuring
the adoption of those rules of safety and protection?—The nations whose
flag was flown by those vessels. We find, 1n analysing the various sections
of the Convention, that the budget of IMCO is mainly distributed on the
basis of tonnage registered under the flag. We even find that the date
of entry into force of the IMCQ Convention is based upon registered
tonnage. The Convention says: “‘this Convention shall go into effect
when so much tonnage have adopted the Convention”. So it was tonnage
all along, it was size, registration, which was the main factor in every way,
which was established as the most powerful element in determining
the composition of this body.

I have stated, Mr. President, that another rule that was not followed
is that whenever a certain interpretation leads to an absurd or illogical
decision or result another interpretation should be adopted that does not
lead to that conclusion, Now, if we read the minutes of the election we
find that although the IMCO Assembly was taking Lloyd’s List, based
on tonnage, as the basis to proceed on, yet the speakers for the majority,
the ones that “carried” the election, so to speak, in stating the reasons
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for the election, showed that they were giving to the Convention an
interpretation which surely was leading to an absurd and an unreason-
able conclusion.

The Representative of Great Britain stated in words that practically
amounted to saying that they had to take into consideration ownership,
private ownership of vessels. Another one of the delegates, I think of
Norway, took a similar position, that they had to take into consideration
‘whether the nation had a good number of crews under its nationality,
technicians of its nationality, etc., as being factors which had to be taken
into consideration to select the elght largest ship-owning nations. Now,
right then and there, to take a criterion for ship-owning, for determmmg
what a ship-owning nation is, when such concept had a standard meaning,
meaning tonnage under that flag—to take a criterion like the number of
‘crews, number of technicians, private ownership, etc.—that amounted to
elements for the determination of ship-owning nations that surely were
likely to lead to the most confusing and disturbing situation. This has
been amply demonstrated in the Written Statement. You may have a
ship under the British flag with beneficial ownership in the Uriited States
with a mortgage in the name of a citizen of Argentina, with an equity
held by trustees of another nationality. The ship may be chartered to a
national of another nation. In other words in the world of today, if you
try to ascertain the nationality of a ship on the basis of beneficial owner-
ship, you can very well run into a tower of confusion, because you may
have interests distributed among various nationalitics and that is why
international law, which must be clear and must be precise on the subject,
has adopted the simple rule that the nationality of the ship is the natio-
nality of its flag. We then see that the Assembly of IMCO was proceeding
on an absurd and an unreasonable basis on that very point.

Mr. President, in our Written Statement we make the allegation that
this election was arbitrary, was discriminatory, and was capricious. Now
we do not use these epithets lightly, we use them after considerable
thought because we think that each one is justifiable on the facts of the
case. [t was arbitrary because the IMCO Assembly failed to elect mem-
bers that it was bound to elect under the Convention and, instead, elected
members that had no right to be elected. It was dlS(:nmmatory because
it discriminated against two flags—the flags of two nations were dis-
regarded for no_valid reason, just in a capricious manner; and we use
the word “capricious’ because we found, when we analysed the action
of the IMCO Assembly, that it is very difficult to find more contradiction
in the action of a body than we find here. The IMCO Assembly accepts
implicitly the standard or the definition of ship-owning as meaning flag
registration, by adopting Lloyd’s list which is based on tonnage, or
reg15trat10n under the flag, as the basis for the election. [t announces that
it is going to proceed with the election on the basis of that list. The speak-
er, the delegate of the United Kingdom, states to the Assembly that
there is no question there as to the flags of convenience, that such flags
are not going to be analysed. He goes further and says that everybody is
satisfied that the ships under the Liberian flag, under the flag of Panama,
are ships of—! want to use the same words—'‘were among the most
modern, the most up-to-date in the world”. And yet he goes on with the
statements that [MCO has to go into considerations of ownership, number
of technicians, and such other criteria alien to the proposition, when
making the election. So it is using the flag as a test when it is nsing
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Lloyd’s, and it is going behind the flag when making the election on the
basis of criteria different from the flag, and it goes behind the flag when
it is saying that it is not going behind the flag. So this was not only
arbitrary and discriminatory but it was, as we have said, action which
denotes a capricious attitude on such a serious matter as the election of
this important body.

The disregard of the law of the flag, Mr. President and Members of this
Court, is one of the most serious phases of this entire matter. In an in-
direct manner we find that this election, made in this fashion, amounted
to a disregard by an important body in the international maritime world
of the law of the flag. It is unnecessary for me now to repeat what has
been copiously said in the Written Statements and which is the tradi-
tional and still today the well-respected principle of international law:
that a ship is under the jurisdiction of the law of its flag. We know that
that is well-established international law, that this Court has had occasion
to reaffirm it in cases like the Lofus case, the Muscat Dhows case, and
furthermore we know that the principle of the law of the flag, despite
the efforts that are being made in some sectors today to erode that
principle, still is a firm and solid principle of international law and is the
only one which is likely to maintain the necessary law and order in the
life of the sea. And very respectfully, T would like to bring to the atten-
tion of this Court an article which appeared in the last edition of the
American fournal of International Law, by Mr. Douglas, in which he
calls attention to the great danger that may result by the adoption of
such loose theories as the so-called “genuine link” or any other similar
theory that will depart from the traditional principle of the law of the
flag. .

Of course we all know that the “genuine link” theory is not law
because it appears in a Convention which has not yet been ratified, and
it appears in a very loose manner without sufficient definition and in a
way that really does not carry much meaning. Still, it is very well
brought out by Dr. Douglas in this study that I just referred to, he very
well develops the point that in international maritime life it is important,
it is imperative that there be order and law, and that, he says, can be
determined only by the law of the flag. The moment that you try to go
behind the flag and to permit the disregard of the flag by reference to
other complex considerations, like private ownership or any other kind,
you are just opening the door to chaos and disorder in maritime life
since you are practically giving the green light to any State to disregard
the flag of any vessel and leave that vessel without protection at sea,
and destroy that order and law that is indispensable in maritime life.

Mr. President, Members of this Court, T wish again to thank the Court
for the patience and time given me and I think with a few final considera-
tions I shall terminate this oral presentation that I have been given the
privilege to make. I was referring to a study appeared in a recent issue
of the American Jouwrnal of International Law indicating the danger that
results in international life if the law of the flag is not fellowed and
respected and it is weakened with theories complex and vague, such as
the so-called “‘genuine link” theory which, I repeat, is not the law of
today. And in this admirable study proper distinction is made of the
nationality conferred by a nation upon a foreign individual which adopts
the nationality of that nation and the nationality of a ship conferred
through the flag. And it is very well demonstrated that when a foreigner
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acquires the nationality of another nation then you have a case in which
it is possible that that individual may have two nationalities, perhaps
sometimes even more. But in maritime life you do not have the phe-
nomenon of dual nationality. A ship has one flag and only one flag, and
we find authors like Oppenheim saying precisely that “‘a ship with two
flags does not have the protection of any”. So it is understandable that
when you are dealing with individuals you may find the nationality of an
individual having two nationalitics being analysed by a third nation
and sometimes being entitled to a certain amount of scrutiny or dis-
cretion in appreciating that phenomenon of dual nationality. But not
in the case of maritime life. A ship has one flag and only one flag, and so,
if that flag is not respected, if it is not properly regarded, youare creating
a situation of lack of proper order and law at sea. And that is the thesis,
the very thesis, that is brought out in this study. It is also pointed out
that in the case of individuals, an individual, whatever his nationality,
he may even have no nationality at all, he may be a stateless person,
but when he goes to a foreign country, usually and normally he has the
rotection of the laws of that country which protects nationals and
oreigners; he has police protection, sanitary protection, all the normal
protections that a State grants to nationals and foreigners. But when a
ship is at sea, that ship only has the protection of the State of its flag.
So it is a very serious proposition, it 1s a very dangerous proposition to
start experimenting and introducing vague and complex notions of
“beneficial ownership” or “genuine link”, or some other, against the
well-known rule and principle of the law of the flag. So one of the most
serious aspects of this case, if we may respectfully submit, is that the
approval or the condoning of the action of the ITMCO Assembly does
amount, if not directly, at least indirectly to a disregard of well-known
principles relating to the law of the flag of a vessel.

And just to terminate this presentation, Mr. President, and T have
left this statement to the last, I am going to refer to the final part of our
written presentation in which Panama takes the position that the action
of IMCO was an offence against the sovereignty of the Republic of
Panama. And may I start this with one explanation. We realize that
this is a very serious statement. Furthermore, the Republic of Panama
is not super-sensitive, is not trying to find an offence to its sovereignty
where none exists; we would much have preferred it if we could not make
this charge in such strong terms against the IMCO Assembly. But we
find that it is inescapable to come to this conclusion: we have the law
of the flag as a well-settled principle of international law, we have two
nations, Panama and Liberia, entitled to an election by the IMCO
Assembly, then we have the IMCO Assembly in a deliberate and dis-
criminatory manner ignoring these two flags and replacing those two
flags by the flags of two other nations; then we find in the Charter of
the United Nations the clear, the cardinal principle which is the first
in the Charter, that all nations shall have equal sovereignty, that there
shall be “'sovereign equality’” among nations, to quote the exact words;
and then we also find in the Charter of the United Nations, in Article 2,
paragraph 7, that there shall be no interference by one State in the
internal matters or affairs of the other. So we are bound to conclude
that when two nations have their flags disregarded—when Panama, as
I am speaking on behalf of the Republic of Panama, has its flag disregard-
ed and its nghts viclated—that sovereign equality among all nations
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has been disregarded. And when IMCO undertook to go behind the flag
and ascertain the terms and conditions of ships registered under the
Panama flag, it went into matters that were internal and pertained
exclusively to the Republic of Panama, because it has been well brought
out by text-writers and by jurisprudence that a State is entitled to
grant its flag to ships seeking it, upon the terms and conditions that that
State would determine. So IMCO was going into the internal affairs of
the Republic of Panama and was disregarding the flag of Panama and
not placing it in the terms of equality that the Charter of the United
Nations requires be observed as to all nations.

And here I bring to a conclusion this presentation, Mr. President and
Members of this Court, and may | say in closing that the Republic of
Panama, small as it is as a nation, has been very much interested,
historically and for the future, in the development of international law;
that Panama has not and is not making this challenge of this election
for the sake of contradicting or trying to embarrass an international
body. On the other hand, the Republic of Panama has co-operated in
international conferences and throughout its international life in the
development of international organs that tend to bring progress in
maritime life, safety in maritime life, and in general a closer co-operation
among nations. Any tendency, any movement to strengthen the existence
of international organs and make international life more effective and
more responsive, has had and will have the co-operation and the unre-
served endorsement of my country. But at the same time we realize
that for the very sake of that development of international law and that
development of an effective international life and of effective international
organs, it is necessary that we resort to sources like this very high and
honourable tribunal whenever action is taken by any one of those
organs which is in excess of its authoerity or in abuse of its powers. It is
only by having those checks of excessive action, or unauthorized action,
that we shall see international life progress in a well-balanced manner.
Therefore our attitude here is not one of challenging without reason,
but on the contrary of challenging the action of a body in which we
wish to participate but in which we want to see that international law
and international conventions are properly respected.

I thank the Court for its patience, and I again wish to present to this
Court the respects of the Republic of Panama and the profound ex-
pressions of my gratitude for the honour and privilege of having appeared
before this highest tribunal.
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5. ORAL STATEMENT OF Mr. HAGER

' (REPRESENT!NG THE GOVERKMENT OF THE UNITED STATES OF AMERICA)
AT THE PUBLIC HEARING OF 28 APRIL 1960, MORNING

Mr. President, Members of the Court.

Before commencing my statement, I wish first to present the respects
of the Government of the United States of America to this Court, and
also, if I may, to express my deep personal appreciation of the honour
and privilege of appearing before this Court this moming. And now,
with your permission, I shall commence the Oral Statement on behalf
of the United States of America.

As the Court is aware, there is presented to it in this proceeding, for
an Advisory Opinion thereon, the question whether the Maritime Safety
Committee of the Inter-Governmental Maritime Consultative Organ-
ization, which was elected on the 15th of January, 1959, is constituted
in accordance with the Convention for the Establishment of the Organ-
ization, which I shall hereafter refer to as IMCO. A number of Written
Statements have been filed with the Court on behalf of those Govern-
ments, including my own, which contend that the question put to the
Court in this proceeding should be answered in the negative. The Gov-
ernment of Liberia and the Government of Panama have also made
most thorough and comprehensive Oral Statements to the Court in
this proceeding in the course of which they have commented in detail
upon the Written Statements of those Governments which contend for
the opposite view. In view of the careful argument which has thus far
been presented to the Court in both written and oral form, it does not
appear possible at this point to avoid entirely touching upon ground
which has already been so carefully covered. Although it will therefore
invelve the necessity of some repetition, [ believe that I should never-
theless attempt, in as brief a time as possible, to take up once more
three points 1n the case which the Government of the United States
views as the most important for the resolution of the question presented
to the Court for its decision.

It should be said at the outset that the fundamental object of the
present proceedings is to secure from the Court its opinion as to the
correct interpretation of Article 28 fa) of the IMCO Convention.

Article 28 (a), as the Court knows, provides in effect that the Maritime
Safety Committee shall consist of fourteen members elected from the
nations having an important interest in maritime safety, of which
not less than eight shall be the largest ship-owning nations, and the
remainder shall be elected so as to ensure the representation of other
nations with an important interest in maritime safety, such as nations
interested in the supply of large numbers of crews or in the carriage
of large numbers of berthed and unberthed passengers, and the represen-
tation of major geographical areas. \What Article 28 (a) does is to create
two categories of members, which 1 shall occasionally refer to as the
eight and the six, although the Assembly is of course in its discretion
empowered to increase the eight and decrease the six.
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I should now like to outline briefly the views of the United States
on what appear to be three basic issues with respect to the interpretation
of Article 28 (a), and then to discuss each one in turn in a little detail.

One fundamental issue with respect to the interpretation of Article
28 (a) relates to the term “largest ship-owning nations”. As set forth
at pages 131-141 of its Written Statement, the United States considers
that this phrase refers to those nations with the largest amounts of
tonmage of shipping registered under their laws, and not to the Govern-
ments which own the largest tonnage as State property or the States
whose nationals have property interests in the largest tonnage.

A second issue relates to the question whether the largest ship-owning
nations are automatically deemed, for the purposes of Article 28 (a),
to have an important interest in maritime safety. The United States
considers that they are automatically deemed to have an important
interest in maritime safety.

Finally, the issue has been raised whether Article 28 (a) imposes a
mandatory obligation upon the IMCO Assembly to include in the Mari-
time Safety Committee at least the eight largest ship-owning nations,
or whether the Assembly has a degree of discretion on this score.
The United States is of the view that Article 28 (a) does require such
nations to be included in the Committee, and that the Assembly is
bound to comply with this requirement in electing members of the
Committee.

It follows that, since Liberia and Panama were at the time of the
election of the members of the Maritime Safety Committee on January 15,
1959, the third and the eighth largest ship-owning nations in the world,
respectively, from the standpoint of registered tonnage, the United
States considers that they were entitled to be elected as members of the
Maritime Safety Comunittee. In view of the fact that they were not
so elected, the Maritime Safety Committee is not constituted in accord-
ance with the Convention for the Establishment of the Organization
and it is therefore respectfully submitted that the answer to be given
by the Court to the question put to it should be in the negative.

Mr. President, Members of the Court, I would like now to discuss
each of the three issues of interpretation in slightly more detail.

I will touch first upon the point that the term “largest ship-owning
nations” means those nations which have the greatest amount of ton-
nage of shipping registered under their laws.

Several different contentions have been advanced as to the proper
interpretation of the term “largest ship-owning nations”. One possibility
that has been raised is that the term refers to ownership by each State
in the civil or property sense. However, as noted by the United Kingdom
in its Written Statement, at page 239 of the printed volume, since
comparatively few States own large fleets of merchant shipping, it
is apparent that this is not what was intended. Indeed, this interpre-
tation does not appear to have been espoused seriously in any of the
statements submitted to the Court.

It has, however, been contended in several quarters that the term
must be interpreted to mean ownership by nationals of the State con-
cerned, For example, the Government of Switzerland states, at page 217
of the printed volume, that the first group of eight is constituted with
a view to the representation of material interests in relation to vessels,
such as ownership, mortgages and the like.
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The Government of Norway also contends in its Written Statement,
at pages 243 and 244 of the printed volume, that the phrase refers to
the beneficial ownership of vessels by the nationals of the country
in question. On this basis, it claims that the statistical table of regis-
tered tonnages furnished by the Secretary-General of IMCO at the
first meeting of the Assembly would have to be corrected in order to
arrive at figures which would take due account of the proper meaning
of the phrase “largest ship-owning nations”. In effect, the Government
of Norway suggests that the tonnage be redistributed so as to allocate
to each nation the tonnage beneficially owned by its nationals, with
special corrections to give effect to situations where actual beneficial
ownership rests with nationals of a State different from that of the cor-
poration or other juridical person owning the ship.

However, as has already been pointed out in the Written Statement
of the Government of Panama, at page 181 of the printed volume,
this would result in a rule of impossible application, and indeed this
is more than amply demonstrated by the description in the Oral State-
ment of the Government of Liberia of the complex international charac-
ter of the property interests in ship})ing. That description graphically
illustrates how seldom the concept of ownership would serve to connect
a ship with a single State, in view of the many different property interests
and national connections that are so often represented by the mortgagor,
the mortgagee, and the various kinds of charterers. These complications
are of course multiplied when we introduce the juridical person, such as
the corperation, which can derive its legal existence from the laws of
one State, have its pringipal place of business located in another, be
managed by directors and officers of still another State or several States,
have 1ts property mortgaged to nationals of still other States, and,
finally, have its shares owned as a matter of record by nationals of
certain States but beneficially owned by nationals of other States, and
even have bearer shares which give no clue as to ownership. Again,
to be practical and workable the test of ownership would of course
require that the true location and extent of all of the significant property
interests in each ship be readily ascertainable as an objective matter
of fact. No one has contended that this is possible, for it is of course not
possible. But even if it were, it would also have to be recognized that
such property interests are subject to frequent change through stock
market transactions, private sales, the creation of loans and mortgages
and the like. Finally, if there were to be a fair allocation, there would
also be the interesting question of how to evaluate the different property
interests on a common scale, as, for instance, evaluating a loan as against
an equity interest or a charter contract.

The Convention draftsmen could not have intended to incorporate so
unworkable a concept into Article 28 {a) as a test of eligibility for mem-
bership in this important organ of TMCQ. It is submitted that the Court
should not construe the phrase “largest ship-owning nations” so as to
lead to such an unreasonable and absurd result. In this connection I
would refer the Court to its statement in Competence of the General
Assembly for the Admission of a State fo the United Nations, [.C.]. Reports
1950, at page 8, and to the earlier case of the Polish Postal Service tn
Danzig there cited, decided by the Permanent Court of International
Justice, which is reported P.C.1.J., Series B, No. 11,
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It is further submitted that this concept would not accomplish
anything useful from the standpoint of the objectives of the IMCO
Convention, even if shipping tonnages actually could be allocated among
the nations of IMCO so as to give equitable effect to the various inter-
related property interests of their nationals. It is difficult to see what
practical value such a listing would have from the standpoint of the
furtherance of the functions of the Maritime Safety Committee,

It seems abundantly clear, therefore, that the only meaning which
can sensibly be attributed to the term “largest ship-owning nations”
is that it signifies the nations with the largest quantity of tonnage of
shipping registered under their laws. This is the common understanding
of the term “‘ownership” when used in connection with a nation. As
noted by the United States in its Written Statement, at pages 131-132
of the printed volume, Lloyd's Register itself uses the words “‘belonging
to” and “countries where owned” to refer to the registry of vessels.
Registration provides a clear criterion, the only one which is readily
ascertainable, avoids confusion, and definitely connects the vessel
with one single State. It is therefore an eminently workable criterion
by comparison with the others, a factor which the Convention draftsmen
of Article 28 (a} must necessarily have had in mind when they prepared
the Article,

But finally, and most important, registered tonnage is the only
criterion which tends to further the fundamental purposes of the IMCO
Convention. As stated in Article 1 (a) of the Convention, one of the
basic purposes of IMCO is “to encourage the general adoption of the
highest practicable standards in matters concerning maritime safety
and efficiency of navigation™.

The IMCO Convention provides the following machinery for the
accomplishment of this objective. As provided in Article 29, the Maritime
Safety Committee generates proposals for safety regulations or for
amendments to existing safety regulations. As provided in Articles
22 and 30, the Committee then submits these regulations and amend-
ments through the Council to the Assembly, which then considers the
same and determines whether or not to recommend them to the Members
" for adoption as provided in Article 16,

The basic purpose of Article 1 (a) is achieved when such regulations
are generally adopted with respect to shipping. Conversely, the purpose
is not achieved with respect to any shipping until the respective States
of registry adopt the regulations. Only the flag State can make the
recommended regulations binding as to its own vessels on the high
seas.

The general adoption of the highest standards of maritime safety
will therefore come about only when the appropriate regulations are
adopted by those nations which have legal and regulatory control
over the preponderant amount of the world’s tonnage, that is to say,
the nations with the preponderant amount of registered tonnage. Tt
stands to reason that the basic objective of general adoption of the
highest practicable standards will be furthered if those nations are the
ones who discuss the proposed regulations in the formative stage and
participate directly in their formulation and promotion. Having in
mind, therefore, the basic objective of general adoption of higher stand-
ards and the machinery by which 1t is intended that this shall be
accomplished, it is clear that the interpretation of the term *‘ship-owning
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nations’” which most furthers the basic objective is that it means the
States of registry, A treaty should be interpreted in such fashion as to
further its basic purposes and objectives. In this connection, 1 would
refer the Court to its opinion in Reparation for Injuries Suffered in the
Service of the United Nations, reported in I.C.J. Reports 1649, and
particularly the language at pages 178 through 180.

Accordingly, it is the view of the United States that the ‘largest
ship-owning nations”, as that term is used in Article 28{a) of the IMCO
Convention, can only mean those nations with the greatest amount of
tonnage registered under their Jaws.

Mr, President and Members of the Court, the next point which
I wish to touch upon is the question whether a nation which is one
of the eight largest ship-owning nations is automatically deemed to
have an “important interest in maritime safety” for the purposes of
Article 28 (a).

It is the view of the United States that this is clearly the intent of
Article 28¢e). Let us for a moment analyse the language of this provision.
In the first place, Article 28 (a) states that “the Maritime Safety Com-
mittee shall consist of fourteen Members elected by the Assembly from
the Members, governments of those nations having an important in-
terest in maritime safety, of which not less than eight shall be the largest
ship-owning nations”, etc. I wish to direct the Court’s attention to the
phrase “‘of which not less than eight”, and particularly the word “which™.
To what does this relative pronoun refer? When the language is analysed,
it is clear that the word ““which” can only refer back to the word “nations”
in the immediately preceding phrase reading “those nations having an
important interest in maritime safety’’. In other words, of the nations
having an important interest in maritime safety, not less than eight
shall be the largest ship-owning nations. It is clearly the intention of the
Convention draftsmen that the eight necessarily and automatically
have an important interest in maritime safety. If the draftsmen had
intended otherwise, it would have been a quite simple matter to express
the thought by adding the necessary qualifying phrase “among those
having an important interest in maritime safety”, so that the amended
provision as to the eight would have read: “of which not less than eight
shall be the largest ship-owning nations among those having an important
interest in maritime safety’’.

Of even greater significance, however, is what follows in Article 28 (a).
After the phrase “of which not less than eight shall be the largest ship-
owning nations”, the provision continues in this manner: “and the
remainder shall be elected so as to ensure adequate representation of
Membhers, governments of other nations with an important interest in
maritime safety, such as nations interested in the supply of large numbers
of crews or in the carriage of large numbers of berthed and unberthed
passengers”’, etc. Again it is important to note the use of the phrase
“‘other nations with an important interest in maritime safety”, and I
wish to draw particular attention to the words "‘other nations™. The
provision has already referred to certain nations, and now it refers to
other nations with an important interest in maritime safety. The clear
meaning of these words and this arrangement is that the nations pre-
viously referred to also have an important interest in maritime safety.
And those nations previously referred to are the largest ship-owning
nations.
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The Convention draftsmen have thus made it abundantly clear, not
once, but twice, that for the purposes of Article 28 (a) the largest ship-
owning nations are necessarily understood to have an important inter-
est in maritime safety. It is submitted that this meaning is too clearly
expressed to be ignored. The provision must be given effect as written.

Not only is this the inescapable meaning of the language, as stated
above, but it is also eminently logical. It stands to reason that a nation
which has the right and duty to make and enforce maritime safety
regulations with respect to one of the eight largest merchant fieets in the
world necessarily has an important interest in maritime safety. The
possession of power and responsibility with respect to the maritime safety
of a substantial portion of the world’s shipping must connote an impor-
tant interest in the subject of maritime safety.

As has already been pointed out by the Government of Liberia, it is
significant that the Government of the Netherlands, which is in disagree-
ment with Liberia on other questions of interpretation, nevertheless
recognizes in its Written Statement that for eight members, “the fact
of being a large ship-owning nation is mentioned in Article 28 (a) as
indication of their interest in maritime safety’, whereas for the other
members other factors have to be considered, such as an interest in the
supply of crews or the carriage of passengers, and it concludes that as to
the eight, “the important interest in maritime safety shall be evidenced
by the fact that those members are the largest ship-owning nations”.
I refer the Court to pages 248 and 252 of the printed volume.

I recognize that this particular question has been discussed previously
in both Written and Oral Statements, and I regret the necessity for having
had to dwell upon it again. However, the matter at issue in this proceed-
ing is the proper interpretation of a treaty provision, and it is most
important in that connection to consider with great care the actual
language itself, and particularly the phrase with respect to “important
interest”’, since it has attracted so much comment.

Quite apart from the question whether each of the largest ship-owning
nations necessarily has an important interest in maritime safety for the
purpose of Article 28 (4}, it is clear in any event that Liberia and Panama
have demonstrated such an interest in a number of respects. As the
United States has already mentioned at considerable length in its Written
Statement, among other things these two nations were among the twenty-
eight United Nations Members represented at the first IMCO Assembly,
they accepted the international obligations of the Load Line Convention
of 1930 and the Safety of Life at Sea Convention of 1948, they participate
in the North Atlantic Ice Patrol, they employ highly respected and offi-
cially recognized classification societies, as authorized by regulation 6
of Chapter I, Annex to the Safety of Life at Sea Convention, and it is
admitted by ‘all that their flag fleets are among the most modern in the
world. I refer to pages 1235 to 129 of the printed volume. This is a matter,
however, which has already been covered quite thoroughly in the State-
ments of Liberia and Panama, and I shall not take up the time of the
Court with a further review of the point.

Mr. President and Members of the Court, I would like to discuss,
finally, the third question which I mentioned at the outset of this State-
ment, namely the issue whether the Assembly is required to elect to
the Maritime Safety Committee at least the eight largest ship-owning
nations, or whether it has discretion in the matter. The United States
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contended in its Written Statement that the Assembly was bound to
observe the criteria of Article 28 and that Liberia and Panama should have
been included as members of the Committee for the reason that they were
among the eight largest ship-owning nations, being respectively third
and eighth with respect to quantity of tennage registered under their
laws, on the basis of the Secretary-General’s list submitted to and made
uss?i of by the Assembly. I refer to pages 122 through 124 of the printed
volume.

It has, however, been contended in certain of the other Written State-
ments that the requirement that the Maritime Safety Committee include
not less than eight of the largest ship-owning nations is not mandatory
upon the Assembly, but rather furnishes only a general directive or
guide. This view is advanced by France, the United Kingdom and the
Netherlands, among others, and a number of reasons are given in its
supqort. I refer to pages 29, 239 and 248 of the printed volume, respec-
tively.

Th}t; Government of France, for instance, contends that any other
interpretation would make an unofficial statistic the only basis for elec-
tion as one of the eight members, and argues that these statistics may
not be used against States as though they were valid legal documents.
It must be pointed out that what binds the Assembly is not any particu-
lar compilation of statistics, but rather the basic facts as to which
nations have the greatest quantity of tonnage registered under their
laws. The Assembly is certainly free to consider whatever evidence it
deems necessary and competent in connection with its determination of
these basic facts. In this particular case, the list submitted by the Secre-
tary-General to the Assembly was the only evidence on the subject which
appears to have been considered by the Assembly. Furthermore, the
record indicates that the Assembly acted upon this evidence in electing
six of the first eight members which were elected to the Maritime Safety
Committee. The rejection of this evidence as to the other two forms the
basis for the arguments regarding arbitrary action which have already
been made by Liberia and Panama.

It is also argued by France that the choice of the eight members
should be from among the largest ship-owning nations, or in other words
that the requirement is not mandatory but a general directive. I refer
to page 30 of the printed volume. The most direct answer to this conten-
tion is that it does violence to the language of Article 28 (a), which states
flatly that at least eight of the members shall be the largest ship-owning
nations.

In this connection, it should be noted that in the very same Article
28 (a} of the Convention, but a few lines earlier, where the Convention
draftsmen wished to express the conception of a choice from among
alternatives, they were quite able to find the necessary words to convey
that thought. I refer to the words which read ““the Maritime Safety
Committee shall consist of fourteen Members elected by the Assembly
from the Members, governments of those nations”, etc. If the draftsmen
had intended to convey the same conception of choice with respect to
the eight, they would unquestionably have inserted the necessary word
“from™ for that purpose.

Considerable weight has also heen placed in a number of the Written
Statements upon the use of the word “elected” in Article 28 (a), where it
first appears with reference to the fourteen members. It is contended in
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these Statements that the word “elected” necessarily implies a choice
between alternatives. It is contended that to speak of an automatic
“election’”” would be a contradiction in terms, and would distort the
natural meaning of the word. It is also contended that, since the word
“elected” implies a free choice between alternatives in its second ap-
pearance in Article 28(a), where it refers to the six nations, it must neces-
sarily have the same meaning in its earlier first appearance in the Article
where it refers to all fourteen nations, and must therefore also have the
same meaning with respect to the eight nations, since they are a part of
the fourteen.

It is natural that the use of this word “elected” should have attracted
a large amount of comment, because it forms one of the most important
bases for the attack upon the mandatory character of the requirement
that not less than eight of the Committee shall be the largest ship-owning
nations. I would therefore like to add a few remarks to what has already
been said on this subject.

In the first place, I would like to point out that, where it first appears
in Article 28 (a), the word "‘elected” forms a part of the general, intro-
ductory portion which indicates the number of members of the Committee.
The use of a general opening clause or sentence is of course a common
device in legal draftsmanship. It is logical to present a legal matter by
beginning with the most general statement or proposition possible, and
then proceeding on to the more detailed aspects. After making the
general statement, the legal draftsman takes up the more subsidiary
matters, in the course of which he goes through a process of explanation,
elaboration, qualification and limitation with respect to the general
proposition or statement with which he first began. Now, a general
statement is often necessarily somewhat imprecise. There is a tendency
to make language do double or even multiple duty, with the thought in
mind that the inevitable limitation and gualification to be furnished
by the particular statements which will follow will safely clarify the
meaning of the draftsman. It therefore often happens that broad, un-
qualified language used in a general introductory statement may contain
possible implications which are not in accord with the exact meaning
intended by the draftsman. The draftsman relies upon the particular
statements which will follow, to eliminate or block off these unwanted
implications and thus clarify his meaning. This common practice of
draftsmanship gives rise to the fundamental rule of interpretation of legal
documents that the particular statement governs or overrides the general.

Now let us see what the draftsmen have done in Article 28 (e). They
begin with the general statement:

“The Maritime Safety Committee shall consist of fourteen mem-
bers elected by the Assembly from the Members, governments of
those nations having an important interest in maritime safety...”

If Article 28 (a) stopped short at that point, it would of course be
proper and normal to infer that the word “elected” as there used was
intended to express a right freely to choose fourteen from among ail the
Members of IMCO. However, Article 28(a) does not stop there but
continues on to describe in particular detail the composition of this
Committee and the qualifications for membership in it. In doing so, it
divides the Committee into two separate categories of members. The very
first particular statement which follows the general statement as to the
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fourteen which I have just quoted sets up the first of these two categories.
This is the phrase which reads: “‘of which not less than eight shall be the
largest ship-owning nations”. Here is the first particular limitation on
the genecral statement that the Committee is to consist of fourteen
members. It creates a category of not less than eight members of the
Committee and clearly states of what members that class shall consist.
The possible implication flowing from the first use of the word “elected”,
that all fourteen members of the Committee may be {reely clected from
among all the Members of IMCO, has thus been eliminated, specifically
and intentionally, by this first particular condition in Article 28 (a).

It is submitted that it would be contrary to all normal and natural
rules of interpretation of legal documents to permit a possible impli-
cation of a word used in the more general part of a legal provision, to
override the clear language of a subsequent particular statement of
limitation. To let the implications of free choice inherent in the word
“elected” override the specific limiting phrase ““of which not less than
eight shall be the largest ship-owning nations’, would be clearly to
frustrate the purpose of the draftsmen of Article 28(a). It would amount
to saying that the normal way of legal drafting should not have been
followed, and that once a word has been put down on paper it is an ab-
solute and can never be qualified or Yirnited by anything said subsequently
in the provision or document. It is therefore submitted that the word
“elected” where it first appears in Article 28 {4} is not intended to and
does not confer unfettered discretion upon the Assembly in connection
with the ecight. : '

Mr. President and Members of the Court, some interesting arguments
have also been advanced which seek to demonstrate that a practice of
free choice in the election of the Council under Article 17 indicates that
the same practice may properly be followed under Article 28 (a). 1 feel
that this contention has already been most ably dealt with in the Oral
Statement of the Government of Liberia, and so will not address myself
to that point, but 1 do wish to take this occasion to say something else
on the subject of Articles 17 and 18. I think that these Articles are
relevant to the contention of the Government of Norway that it would
be strange if the word “elected’ were used in one and the same sentence
of the Convention in two different senses. I refer to page 243 of the
printed volume. -

It will be remembered that Article 17 provides that the Council of
IMCO shall consist of sixteen members and shall be composed of:

{a) six governments of nations with ‘“‘the largest interest in providing

international shipping services”,

f6) six governments of other nations with “the largest interest in
international sea-borne trade”,

(¢) two governments of nations elected by the Assembly from among
those having “‘a substantial interest in providing international
shipping services”, and

{d) two governments of nations elected by the Assembly from among
those having ‘“‘a substantial interest in international sea-borne
trade’’.

Article 18 provides that, at a reasonable fime before each regular

session of the Assembly, the Council shall determine, for the purpose of
Article 19 (a), the nations with the largest interest in providing inter-
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national shipping services, and for the purpose of Article 17 {¢), the
nations having a substantial interest in providing such services, and, for
the purpose of Article 17 (b), the nations with the largest interest in
international sea-borne trade.

Now, let us take one of these categories, 17 (¢}, the nations having a
substantial interest in providing international shipping services. Article 18
does not require the Council to determine any particular number of nations
having a substantial interest in providing international shipping services.
The Council could, under Article 18, quite lawfully determine that only
six nations had the largest interest in providing international shipping
services, for the purpose of 17(a),and then determine that only two other
nations had a substantial interest in providing such services, for the
purpose of 17(¢)}. Yet Article 17(¢) clearly provides that two of the Council
shall be “elected” by the Assembly from among the Governments of
nations having a substantial interest in providing international shipping
services. There is no provision that the Assembly can go outside the
group of nations nominated by the Council. In the event that the Council
were to determine under Article 18 that only two nations had a sub-
stantial interest, the Assembly would under Article 17 (¢) be limited to
the election of just those two nations. There would in such case be no
freedom of chotce on the part of the Assembly. Although this is a per-
fectly lawful possibility, it should be noted that Article 17 (¢} never-
theless thus uses the word “elected” to describe both the normal situ-
ation of free choice and also a possible situation where there may be no
free choice at all. Article 16 (d) similarly uses the word “elect”, in the
phrase which provides that one of the functions of the Assembly shall
be "“to elect the Members to be represented on the Council, as provided in
Article 17, and the Maritime Safety Committee as provided in Article
28", It is submitted that the words “elect”” and “elected”, as used in two
places in the TMCQO Convention with reference to the election of the
Council, therefore necessarily comprehend a possible situation where
the Assembly will have no alternative choices whatever. In that situ-
ation, the freedom of choice will have been denied the Assembly just
as effectively by the Council as the phrase “‘not less than eight shall be
the largest ship-owning nations™ denies it to.the Assembly under Article
28 fa). Here, therefore, are other examples in the very same Convention
of the use of the word “elect” to refer to what may be, as Liberia has so
aptly termed it, a process of “collective identification”,

On careful analysis, it thercfore appears, both for the reasons which
I have already stated and those given in the previous Oral Statements
of Liberia and Panama and clsewhere, that the phrase “of which not less
than eight shall be the largest ship-owning nations” was clearly intended
to impose a mandatory requirement upon the Assembly.

This should not be taken as a capricious act of the Convention drafts-
men. Clearly, if one bears in mind the fundamental objective of Article
I {a) of encouraging the general adoption of the highest practicable
standards of maritime safety, and the fact that those standards can be
made binding upon a vessel only through their adoption by the State
of its flag, and that adoption by the States with major quantities of
registered tonnage therefore amounts to general adoption, then it is
obvious that the mandatory character of the requirement is not fortui-
tous, but deliberately calculated to insure, so far as possible, the accom-
plishment of the basic Convention objective referred to.

23
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In connection with this point that therc is a mandatory requirement as
to the eight, [ would like to refer the Court to its opinions in Conditions of
Admission of a State to Membership in the Unifed Nations (Article 4
of the Charter), 1.C.J. Reporis 1947-7648, page 57, and particularly
pages 63 and 64, and in Voting Procedure and Questions Relating to Reports
and Pelitions Concerning the Territory of South-West Africa, 1.C.J.
Reporls 1955, page 67, and particularly pages 76 of the Court’s opinion
and 82, 85 and 108 of the separate opinions,

There are a number of other reasons why the Court should conclude
that the Maritime Safety Committee ¢lected on January 15, 1659, is not
constituted in accordance with the IMCO Convention. Since they have
already been covered most thoreughly by Liberia and Panama and also
in various of the Written Statements, however, [ shall omit any refer-
ence to them at this time.

To conclude, it is the view of the United States,

first, that the “largest ship-owning nations”, as that term is used
in Article 28 (a}, are the nations with the largest amounts of tonnage
of shipping registered under their laws;

second, that those nations are automatically deemed to have an
“important interest in maritime safety”, for the purpose of Article
28(a);

third, that Article 28 (a} imposes a duty on the [MCO Assembly to
elect as members of the Maritime Safety Committee of IMCO the eight
nations having the largest amounts of tonnage of shipping registered
under their laws;

fourth, that since Liberia and Panama werc at the time of the elec-
tion of the members of the Committee on january 15, 1959, respectively
the third and the eighth largest ship-owning nations {rom the standpoint
of registered tonnage, they were entitled to be clected as members
of the Committee;

fifth, that since they were not so clected, the Committee is not
constituted in accordance with the IMCO Convention; and

sixth, that the answer given by the Court to the question put to it
should be in the negative.

I do not know, Mr. President, whether the privilege will be granted io
any of the Nations here represented of making a second statement, and
I do not know, if that privilege were to be granted, whether the United
States will find it necessary to do so; but, if any submission or reser-
vation must be made at this time in that connection, 1 should like to be
considered as making it on behalf of the United States and I think I
may speak for Liberia and Panama on that basis.

In closing, Mr. President and Members of the Court, 1 wish to express
my appreciation for the patient consideration which you have accorded
my Oral Statement. Thank you.
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6. EXPOSE ORAL
DE M. LE PROFESSEUR RICCARDO MONACO

{REPRESENTANT DU GOUVERNEMENT ITALIEN)
AUX AUDIENCES PUBLIQUES DES 28 ET 2G AVRIL 1gH0

[ Aundience publigue du 28 avril 1900, matin]

Qu'il me soit permis, Monsieur le Président, Messieurs de la Cour, de
vous exprimer les sentiments respectueux du Gouvernement de la Répu-
blique italienne et de vois dire combien j'apprécie 'honneur et le grand
privilége qui me sont réservés de comparaitre aujourd’hui pour la pre-
miére fois devant vous en ma qualité de représentant du Gouvernement
italien.

Monsieur le Président, Messieurs de la Cour:

Il ne nous apparait pas inutile, au début de notre exposé, d’évoquer
rapidement les phases de la procédure qui a été suivie par 'Assemblée de
PIMCO en ce qui concerne la question de droit dont la Cour est actuelle-
ment saisie. Voild pourquoi nous nous permettons de faire certaines
remarques, qui d’ailleurs ne doivent pas étre interprétées comme des
critiques adressées aux institutions de I'IMCO.

Nous savons bien que d’aprés 'opinion unanime de la doctrine et de la
jurisprudence, on reconnait qu'il appartient & la Cour internationale de
Justice d’interpréter tous les actes de caractére international, y compris
évidemment les constitutions des organisations internationales.

Et nous ne contestons nullement ce principe.

Il y a lieu cependant de rappeler que I'Acte constitutif de FIMCO -
méme contient des dispositions particuliéres, ayant pour objet l'inter-
prétation des clauses de la Convention. Il serait alors peut-étre opportun
de voir si et dans quelle mesure les régles d’interprétation de caractére
particulier doivent étre prises en considération.

L’article 55 de la Convention précise que tout différend ou que toute
question surgissant & propos de l'interprétation ou de 'application de la
Convention est soumis & I’Assemblée pour réglement ou réglé de toute
autre maniére dont les parties au différend seraient convenues.

Ce n'est qu’au cas ou 'on constate que la question ne peut étre réglée
par I’Assemblée elle-méme, ou bien en ayant recours & d'autres systémes
de réglement, que la question cst portée par I'Organisation par-devant la
Cour internationale de Justice pour avis consultatif.

A ce propos on pourrait se demander si la question d'interprétation a
déja été soumise a 1'Assemblée, sans que celle-ci soit parvenue & une
solution. En tenant compte de ce qui s’est passé année derniére, lors
de la premiére assemblée de I'IMCO, on pourrait méme avoir certains
doutes & cet ¢gard. Mais ces doutes n'ont aucune influence sur la compé-
tence de la Cour, comme nous 1'avons déja souligné dans notre exposé
écrit. (Livre jaune, pp. 225-226.)

Dorénavant, si vous me le permettez, Monsieur le Président, je dési-
gnerai comme « livre jaune » le volume imprimé qui contient les exposés
écrits des différents Etats.
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En réalité, le probléme de demander 4 la Cour internationale de
Justice un avis consultatif avait déjd été soulevé avant que I’Assemblée
n'adopte le projet de résolution du Royaume-Uni, a la suite duquel elle
procéda A I'élection des huit membres du Comité de la Sécurité mari-
time,

En cffet — et nous reprenons le texte tel quel qui figure 4 la page 13
du livre jaune — le représentant du Libéria, 4 la huitiéme séance de
I’Assemblée, le 15 janvier 1959, présenta oralement une motion aux fins
de soumettre & la Cour internationale de Justice une demande d’avis
consultatif, portant sur les points de savoir st le tonnage de jauge brute
immatriculé constituait le critére a appliquer pour déterminer I'impor-
tance de la flotte de commerce d'un pays donné, en vue de I'élection des
huit pays qui possédent les flottes de commerce les plus importantes,
conformément & Particle 28 de la Convention, ou bien si Fimmatricu-
lation au nom d’un ressortissant d’un pays donné constituait le critére
approprié. Dans le cas d’une réponse affirmative 4 I'une ou l'autre des
questions et en tenant compte du fait que, selon le premier critére, le
Libéria viendrait 4 se placer au troisiéme rang et le Panama au huitié¢me
rang, l'Assemblée aurait-elle le devoir d'élire le Libéria et le Panama au
Comité de la Sécurité maritime?

I.a motion du Libéria donna lieu & un débat, i la suite duquel le repré-
sentant de ce pays déclara qu’il introduirait ultérieurement sa motion,
sous la forme d'un projet de résolution. Le vote de I'Assemblée pour
I"élection des huit membres étant, entre temps, intervenu, le représen-
tant du Libéria présenta un projet de résolution aux termes duquel
I' Assemblée déciderait de soumettre 4 la Cour, pour avis consultatif, les
points de droit soulevés par I'interprétation de I'article 28 de la Conven-
tion et de charger la Commission juridique de I'Assemblée de formuler les
questions 4 poser a la Cour.

Aprés que la Commission juridique eut examiné tant la résolution du
Libéria que les amendements introduits par d’autres Etats, on parvint
3 la formulation des points faisant 'objet de la demande d'avis consul-
tatif.

L’Assemblée de 'IMCO, lors de sa onzidéme séance, tenue le 18 janvier
1959, adopta un projet de résolution commun du Libéria, du Panama et
du Royaume-Uni, qui est précisément celui par lequel la Cour a été saisie
de la demande d’avis consultatif.

C’est 4 travers cette procédure que la question de linterprétation de
I'article 28 a été traiiée au sein de I’Assemblée de I'IMCO. Mais cette
procédure méme démontre qu'il y a eu toute une série de votes et de
discussions sur la question, sans que, par contre, ’Assemblée ait taché
de les résoudre. Effectivement, le Gouvernement du Libéria a pensé,
dés le premier abord, qu’il y avait lieu de saisir directement la Cour inter-
nationale de Justice sans appeler I’Assemblée a trancher la question
d’interprétation. D'autre part, on pourrait douter que I’Assemblée ait
décidé cette question lorsqu'elle a procédé a I'élection des huit Etats,
puisque, en eflet, 'objet de la décision de I’Assemblée n’était pas d’inter-
préter I'article 28, mais bien d'élire un certain groupe d'Etats comme
membres du Comité de la Sécurité maritime.

Tout cela est prouvé par le libellé méme de la Résolution de I'Assem-
blée, qui dit:

« Considérant que Pinterprétation du paragraphe a) de I'article 28
de la Convention portant création de 'Organisation intergouverne-
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mentale consultative de la navigation maritime a donné lieu a des
divergences d’opinion,

Considérant que la Convention, en son article 56, dispose que les
questions de droit peuvent étre portées devant la Cour internationale
de Justice pour avis consultatif », etc.

En d’autres termes, 1'Assemblée n’a pas déclaré formellement qu'elle
n'a pu régler la question de droit et que, par conséquent, elle se voit dans
l'obligation de la porter, conformément a l'article 56 de la Convention,
devant la Cour, mait tout simplement qu’il existe une interprétation
de l'article 28 qui a donné lieu A des divergences d’opinion, ce qui ne
coincide pas avec la constatation de 'impossibilité, pour 1'Assemblée,
de parvenir 4 un réglement.

Monsieur le Président, Messieurs de la Cour, voila donc pourquoi on
pourrait méme estimer que le recours au systéme préva par l'article 55
de la Convention est toujours possible, car en effet I’Assemblée n’a pas
encore été saisie, a proprement parler, du différend qui concerne I'inter-
prétation de 'article 28.

Nous ne savons pas si la Cour voudra se pencher sur les considérations
de procédure que nous avons faites tout 4 I'heure; mais quand méme
nous avons cru de notre devoir de signaler a la Cour lesdites particu-
larités de procédure. A part cela, nous sommes siirs que tous les Etats
intéressés souhaitent que la Cour veuille bien trancher ce différend
d’'interprétation, a la solution duguel les organes de 'IMCO ont déja
apporteé une contribution considérable, Et méme si la demande d’avis
consultatif a été formulée en dehors de la procédure expressément prévue
a cet effet par les articles de la Convention, il est bien stir que la Cour peut
toujours connaitre a titre consultatii d’'une question concernant Vinter-
prétation d'un accord international.

Aprés les remarques de caractére préalable que nous avons faites tout
4 I'heure, nous devons aborder les différents points qui ont été mis ¢n
évidence par I'analyse juridique trés approfondie résultant des différents
exposés écrits qui ont été soumis 4 la Cour.

Nous ne prétendons pas considérer ici tous les problémes qui tou-
chent au fond de la question. Les représentants des autres Etats qui me
suivront 4 cette barre apporteront a la Cour des éléments précieux.
Nous voulons essentiellement élucider les problémes d'interprétation.

Il est hors de doute que le passage le plus important de 'acte mstituant
FIMCO, sur lequel la Cour devra porter son attention, est celul qui
figure a l'article 28 a), dont le libellé est le suivant:

« Huit au moins de ces pays doivent étre ceux qui possédent les
flottes de commerce les plus importantes; »

En ce qui concerne interprétation de cette phrase, on doit reconnaitre
que presque tous les arguments possibles ont été avancés et dévelgppés
de part et d’'autre, dans les exposés écrits établis par les différents Etats
intervenus dans le débat. Mais on sait également que l'analyse juridique
ne connait pas de limite et que la recherche tendant 4 la bonne interpré-
tation d’un texte est presque inépuisable. De plus, il faut souligner
qu’il y a lieu ici de corriger certaines interprétations moins correctes du
passage en question qui ont été données par certains Etats.

D’aprés les critéres d’'interprétation usuelle, on doit admettre que les
rédacteurs du passage précité, en utilisant le mot « possédent » de pré-
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férence 4 n’importe quel autre terme qui aurait pu étre adopté pour
formuler les idées 4 exprimer par l'article 28 g4), ont certainement eu
des raisons valables.

Cela, par contre, ne semble guére avoir d'importance aux yeux des
distingués juristes qui appuient les raisons du Panama et du Libéria.

A la page 179 du livre jaune {exposé du Gouvernement du Panama} on
lit que d'aprés la pratique et les usages généraux, ship-owing nations
signifie les Etats sous le pavillon duquel les navires ont été enregistrés;
et, & cet égard, on cite la décision de la Cour internationale de Justice
inhérente au cas du Canral de Corfon. A vrai dire le passage évoqué n'est
aucunement décisif, car il se borne a dire que les pavillons des navires
ayant traverse le canal sont de telle on de telleautre nationalité, ou mieux
qu'ils battent le pavillon de la Gréce, de I'Italie, de la Roumanie, etc.

Etant donné que dans le mémoire du Panama ainsi que dans celui du
Libéria on place trés souvent sur le méme plan la nationalité, Vapparte-
nance, la propriéié et le pavillon des navires, nous estimous qu’il est tout
d’abord nécessaire d’établir avec toute clarté la signification de ces
différentes expressions.

En ce qui concerne la nationalité on dit trés souvent qu’elle dépend du
paviilen, c¢’est-a-dire que tout navire a la nationalité de ’Etat dont il
bat le pavillon; et que le droit de battre tel ou tel autre pavillon dépend
a son tour du lien d'enregistrement du navire. Mais le fait que le navire
ait été enregistré par un Etat et que, par conséquent, il puisse battre le
pavillon de cet Etat, ne signifie point que I'Etat en question posséde le
navire, ni qu'il exerce sur celui-c1 un droit de caractére réel.

La notion de nationalité des navires est elle-méme assez contestée.
D’aprés une doctrine 4 laquelle ne manque certes pas une autorité bien
reconnue, on établit une distinction trés nette entre le droit de pavillon
et la nationalité. Cela, parce que Ven considére que seules les personnes
physiques possédent une wvéritable nationalité, tandis que pour les
personnes morales et les communautés de choses, il est bien plus difficile
d’aboutir d une idée équivalente & celle de la nationalité. Voila donc
pourquoi on dit que le droit de pavillon et la nationalité des navires sont
deux choses distinctes. Car le pavillon signifie qu'un bateaun a été imma-
triculé dans un pays déterminé; ce qui nous permet d’admettre ['une de
ces notions sans l'autre, parce qu’elles ne se commandent pas mutuelle-
ment,

En résumant cette doctrine par les mots mémes employés par 'un de
ses représentants les plus éminents, le professeur Niboyet {voir I'articie
« Navires de mer » inséré dans le Réperioire de droit international, volume
X, p. 10), nous pourrions dire que la « nationalité des navires signifie
qu’ils sont rattachés par leur enregistrement & un certain pays, qui
exerce sur cux scs droits de souveraineté, a la protection duquel ils ont
droit, enfin par la loi duquel sont régis les divers faits se produisant a
bord durant le voyage et qui s'applique pour de nombreux conflits de
lois », .

Comme on le voit trés aisément, rien dans les idées qui d’aprés Niboyet
sont contenues dans la conception de nationalité d'un navire ne se
référe & la propriété, au droit sur le navire lui-méme,

En tout état de cause, il faut reconnaitre que quand on parle de
nationalité d’un navire dans le domaine du droit international, car vrai-
ment ici il s’agit de confronter la situation juridique d'un navire par
rapport au lien qui le rattache 4 I'un ou 'autre Etat, on ne peut pas suivre
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les idées sur lesquelles est bitie la notion de nationalité d’aprés la loi
interne.

Monsieur le Président, Messieurs de la Cour, sur la base ce de qui
précéde, on peut vraiment affirmer que les navires n’appartiennent pas
aux biens de 'Etat du point de vue international, Quand un Etat confére
son pavillon 4 un navire, it indique ce navire comme un objet tombant
sous le coup de ses lois internes, En d’autres termes, il crée un lien de
caractére formel et public entre son systéme juridique et le navire en
tant que celui-ci apparait comme une communauté qui se déplace d’'un
endroit & un autre. Tous les rapports qui surgissent entre un Etat et un
navire par le fait que le second a été enregistré par le premier sont donc
des relations de caractére public se référant aux différents pouvoirs
qui, d’aprés les lois du lieu d’enregistrement, appartiennent aux autorités
publiques 4 Fégard du navire. Rien donc qui puisse démontrer que de
I'enregistrement il découle un droit quelconque pour I'Etat 4 considérer
le navire comme sa propriété ou, tout au moins, 4 exercer sur lui des
droits de caractére réel touchant au domaine des facultés qui appar-
tiennent au sujet privé,

Nul ne conteste que tout Etat a le pouvoir de fixer par sa loi interne,
sous réserve des limites exigées par le droit international — je tiens 4
souligner cette limitation —, les conditions auxquelles un navire peut
étre inscrit dans ses propres registres. 11 serait fort souhaitable que des
critéres uniformes fussent reconnus & cet égard par tous les Iltats qui ont
des intéréts prépondérants dans le domaine de la marine marchande;
cela pourrait éviter bien des conflits de loi qui se produisent entre les
différents systémes juridiques et dont la solution se heurte trés souvent
des difficultés considérables. Cela reconnu, il faut tout de méme admettre
que les différentes législations nationales, en établissant un lien de carac-
tére public entre 'Etat et le navire, par le fait de I'enregistrement et de
la concession du droit de battre pavilon, ne touchent pas et n'ont pas
intérét a toucher 4 la propriété du navire. Il s'agit en effet de deux
domaines bien différents: celui qui se référe aux pouvoirs publics de
I'Etat du pavillon et celui des droits privés s'exergant directement sur
les navires. Nous en avons la meilleure preuve dans le fait que des étran-
gers sont admis & inscrire les navires de leur propriété auprés d'un Etat
différent _de celui de leur nationalité, comme c'est précisément le cas
pour les Etats qui sont bien disposés A placer sous leur pavillon les navires
de propriété étrangére. Les idées des différents Etats & cet égard, on
le sait, s’éloignent considérablement les unes des autres. Il est des Etats
pour lesquels l'enregistrement des navires n’est possible que si la pro-
priété appartient entiérement a leurs propres nationaux, pour d’autres,
il est possible que des ressortissants étrangers participent dans une cer-
taine mesure A la propriété des navires. Enfin, il y a d'autres Etats qui
admettent 'enregistrement et la concession de leur pavilion méme pour
des navires dont la propriété est entiérement étrangére. Dans cette
derniére hypothése, nous voyons parfois qu’on exige au moins le domicile
des propriétaires dans I'Etat d’enregistrement, malis il se présente encore
le cas ol aucune condition particuliére n’est imposée aux propriétaires
de nationalité étrangére, Par ce qui précéde nous croyons avoir démontré
suffisamment que la nationalité du navire n’a rien & voir avec la propriété
de celui-ci, que, tandis que la nationalité exprime un lien de droit public
établi entre U'Etat et le navire, la propriété demeure une notion de droit
privé et ne dépasse en aucun cas les limites du systéme juridique national
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de I'Etat intéressé et qui, par conséquent, ite peut étre prise en considé-
ration par le droit international.

Les Etats qui s’opposent 4 notre thése font découler toute une série de
conséquences de Ia loi en vigueur dans le lieu ol le navire est enregistré.
Par exemple, 4 la page 44 du livre jaune — exposé du Libéria — on
affirme que la loi du lieu d’enregistrement vaat comme loi du navire,
en outre, que I'Etat d’enregistrement a une juridiction prédominante
sur les navires battant son propre pavillon, Nous ne contestons aucune-
ment ces résultats, étant donné qu'ils sont universellement admis et
que, d'autre part, ils n’appertent aucune preuve susceptible d’étendre
le domaine de la loi du pavillon A des relations dont clle se trouve étre
exclue; il s'agit précisément des relations entre I'Etat et le navire en tant
que celui-cl n'est pas seulement soumis 4 la loi du pavillon, mais qu'il
doit aussi appartenir 4 I'Etat. C'esi précisément ce que veut exprimer,
A notre avis, Varticle 28 a) lorsqu'il emploie le mot « possédent »: nous
avons déja dit que les rédacteurs de 'article n'ont pas choisi ce mot par
hasard. 11 est évident que, pour exprimer une idée différente de celle
qu'on peut naturellement attribuer 4 ce terme, ils auraient bien pu
utiliser d’autres expressions trés faciles d’ailleurs 4 formuler. Comme
Pindique trés justement Vexposé écrit du Gouvernement suisse, livre
jaune, page 217, ils auraient pu adopter 4 la place de la formule « pays
qui possédent les flottes de commerce les plus importantes » celle de
«pays qui ont sous leur pavillon les flottes les plus importantes » ou
n’importe quelle autre phrase d'une signification semblable. Au contraire,
le fait qu’ils aient choisi parmi toutes les expressions utilisables une
expression tellement concréte comme celle de « possédent » démontre trés
clairement que leur intention a été de signifier quelque chose de bien
différent de I'enregistrement ou du pavillon. Nous savons trés bien qu'on
ne saurait avancer l'idée que, d'aprés 1'article 28 a), les navires devraient
étre la propriété de I’Etat lui-méme, mais comme, dans le langage usuel,
on entend par « navires de tel ou de tel autre Etat » les bateaux apparte-
nant i ses ressortissants, l'interprétation la plus logique du terme est que
I'article 28 a; exige que le navire appartienne 4 des propriétaires ayant
la nationalité de ce méme Etat.

Le mémoire du Gouvernement suisse nous suggére d’autre part une
idée 4 laquelle nous attachons une certaine importance dans l'ensemble
de V'interprétation du texte qui nous intéresse ici. Il indique que l'acte
constitutif de I'IMCO, afin de désigner certains groupes d’Etats qui
doivent étre pris en considération pour la compesition de ses différents
organes, adopte des critéres trés variables qui, en aucun cas, ne se référent
plus & 'idée de la propriété des navires. Voild donc les références. En effet, -
le cas échéant, la constitution de I'IMCO considére:

1) Les pays qui sont le plus intéressés ou qui ont un intérét notable
{art. 17 ¢)) & fournir des services internationaux de navigation mari-
time (art. 17 a));

2) les pays qui sont le plus intéressés ou bien qui ont un intérét notahle
(art. 17 4)} dans le commerce international maritime {art. 17 4));

3} les pays qui, comme nous le savons, ont un intérét important dans
les questions de sécurité maritime (art. 28);

4} les pays dont les ressortissants entrent en grand nombre dans la
composition des équipages (art. 28 encore); et enfin, les pays qui
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sont intéressés au transport d'un grand nombre de passagers de
cabine ou de pont {encore art. 28).

Nous voyons donc que jamais on ne fait de référence au tonnage des
différentes flottes nationales, et que le lien qui s’établit par P'enregistre-
ment n’entre jamais en ligne de compte en ce qui concerne les critéres
utilisés aux fins que nous venons d’indiquer.

[ Audience publique du 28 avril 1960, aprés-midi]

Monsieur le Président, Messieurs de la Cour, les gouvernements qui
contestent la validité de !'élection effectuée par I'Assemblée de I'IMCO
invoquent trés souvent 4 leur appui les procédures qui se sont déroulées
au sein de la Conférence de 1948 — Conlérence de Gendve — qui adopta
I'acte constitutif de FIMCO. Mais ces citations ne sont pas toujours de
nature & apporter des éléments utiles & la thése qui s’'oppose 4 la notre.

Par exemple, on lit & la page 180 du livre jaune — exposé du Gouverne-
ment du Panama — que, pendant la Conférence de 1948, lorsqu'on a
décidé de former un deuxiéme groupe de travail chargé d’examiner les
matiéres relatives i la sécurité maritime, ie Panama ne fut inclus dans
ce groupe de travail qu'aprés une forte protestation et aprés que la
délégation panaméenne ait menacé de se retirer de la Conférence, A ce
moment-13, le Panama était classé a la cinquiéme place en raison du
tonnage enregistré sous son pavillon. Mais cette circonstance ne fut pas
considérée comme décisive par la Conférence, laquelle avait marqué sa
préférence en constituant le deuxiéme groupe de travail pour des pays
qui, tout en ayant sous leurs pavillons un tonnage inférieur i celul du
Panama, donnaient des garanties majeures en matiére de sécurité mari-
time et étaient surtout en mesure de contribuer avec plus d’efficacité a
la selution des questions posées devant la Conférence.

Voila donc que cet épisode, au lieu d’apporter des éléments en faveur
de la thése contraire 4 la ndtre, renforce notre idée que le tonnage n’est
ni le seul, ni méme le plus marquant élément qui peut apporter la preuve
de I'importance qu'un certain Etat a dans les questions touchant a la
sécurité maritime.

En concluant sur ce point, nous pouvens bien affirmer que les argu-
ments avancés par les Etats qui s'opposent a notre thase ne parvien-
nent pas a démontrer que I'idée d’ownership, ou de propriété du navire,
correspond A celle d’enregistrement ou de pavillon.

Monsicur le Président, Messicurs de la Cour, nous avons tiché de pre-
mier abord de soumettre 4 la Cour une interprétation de l'article 28 a)
qui nous parait a la fois logique et correspondant 4 la réalite de la situa-
tion. Mais, & travers la lecturc du livre jaune, nous avons vu que la
recherche concernant les questions d’interprétation a été poussée jus-
gu'aux limites les plus avancées, ce qui nous améne 4 voir les problémes
relatifs 4 l'interprétation de la constitution de I'IMCO dans un cadre
plus large que celui qui touche seulement & certaines dispositions
concrétes,

Le mémoire du Gouvernement du lanama a fait un examen appro-
fondi des régles qui régissent I'interprétation des traités; ct nous pour-
rions bien suivre tout d’abord les arguments qu'il soumet a cet égard a
la Cour. Nous voyons qu'a la page 175 du livre jaune, ledit mémoire
énonce deux régles générales d'interprétation qui seraient universelle-
ment reconniues et dont 'Assemblée de 'IMCO aurait dii s'inspirer.
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La premiére est la suivante:

« Lorsque le texte d'un traité ou d’une loi est clair, inéquivoque et
non ambigu, ce texte doit &tre interprété suivant son sens naturel et
usuel, sans qu'on ait besoin d’examiner le traité et la loi dans leur
ensemble, ou bien de tenir compte d'autres ¢léments extrinséques
ayant une connexion avec le texte lui-méme, afin de constater
I'esprit ou l'intention de la régle particuliére qu’il s’agit d’interpréter. »

La deuxiéme serait congue de la fagon suivante:

«3i le sens d'une disposition particuliére, d'une loi ou d'un
traité n’est pas clair, ou bien ¢'il est ambigu ou t,qmvoque il s’avere
nécessaire de considérer non seulement le traité ou la loi dans leur
ensemble, mais aussi bien les autres éléments extérieurs connexes,
afin d’établir esprit et 'intention de la régle en question. »

Nous pouvons reconnaitre, en principe, que les deux régles d'inter-
prétation que nous venons d'évoquer sont généralement appliquées par
la jurisprudence internationale. Il serait, par conséquent, superflu de
citer a 'appui desdites régles certaines décisions de la Cour et d’autres
tribunaux internationaux.

Cela dit, il faut, au contraire, étre bien siir quc le mémoire du Gouverne-
ment du Panama, en partant de 'hypothése que le texte de 'article 28 a)
est clair, inéquivoque et dépourvu d’ambiguilé, a vraiment posé la question
d'une fagon logique et correcte au point de vue juridique. Eh bien, c’est
précisément sur le point de départ du raisonnement du Panama que nous
ne pouvons pas étre d’accord.

Cette grande question d'interprétation, a la solution de laquelle tous les
gouvernements intéressés ont taché d’apporter leur contribution, s'est
posée précisément du fait que le sens de l'article 28 a) n’est pas clair et
que la disposition fondamentale de cet article denne lien & des difficultés
d'interprétation. Non seulement le Gouvernement italien mais également
les autres gouvernements qui appuient la solution donnée par ' Assem-
blée de I'IMCO au probleme de la composition du Comité de la Sécurité
maritime sont convaincus qu’il faut faire un grand effort d’analyse juri-
dique pour parvenir & établir la signification exacte des mots qui figurent
dans ce célébre passage de Particle 28 a).

Voild done que si on admet gue le sens de l'article n'est pas clair, la
Cour ne pourra tenir compte de tous les arguments qui sont fondés sur
Phypothése contraire.

En tout état de cause, on ne pourrait jamais affirmer que la disposition
dont il s’agit est tellement claire qu'il n'est aucunement nécessaire d’avoir
recouts 4 des éléments connexes ou méme cxtratextuels. Car si la pre-
miére régle énoncée par le Gouvernement du Panama est en principe
valable, il ne faut pas se cacher qu'elle a eu dans la doctrine et dans la
pratique d’autres formulations, peut-étre meilleures que celle qui nous
est soumise par le mémoire panaméen.

Nous pouvens recourir a cet égard a Vautorité de U'lInstitut de droit
international qui, lors de sa session tenue & Grenade en 19356, a établi
quelle est 'opération de base A effectuer quand on se trouve en présence
d’un texte qui, en principe, peut apparaitre clair,

A Tarticle premier de la résolution de I'Institut concernant I'inter-
prétation des traités, on lit ce qui suit:
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« L’accord des parties s'étant réalisé sur le texte du traité, il y a
lieu de prendre le sens naturel et ordinaire des termes de ce texte
comme base d'interprétation, »

Ce qui signifie que, au cas ou le sens du texte est clair, il est quand méme
indispensable d’accomplir 4 son égard une opération d’interprétation. En
effet, on sait que méme les mots les moins ambigus comportent souvent
plusieurs significations: il suffit d’ouvrir les pages d’un vocabulaire pour le
constater immédiatement, ce qui est, d’autre part, clairement reconnu par
PInstitut de droit international, qui nous dit que les termes du texte
doivent étre pris comme base d’interprétation, étant donné que, par
eux-mémes, ils ne peuvent pas nous apporter directement linterpré-
tation dans son entier.

Monsieur le Président, Messieurs de la Cour, la résolution dec Grenade
de I'Institut de droit international, une fois posée la régle que nous avons
expliquée, indique quelles sont les opérations que Uinterpréte doit
accomplir, en spécifiant:

« Les termes des dispositions du traité doivent étre interprétés
dans le contexte entier, selon Ia boune foi et 4 Ia lumiére des prin-
cipes du dreit international. »

Voila donc que, de 'avis de VInstitut de droit international, le texte,
méme quand il est clair — ce que nous contestons dans le cas présent —,
ne s'interpréte pas par lui-méme; au contraire, ceux qui sont appelés
4 en dégager la portée exactc doivent s’inspirer de plusieurs critéres,
c’est-a-dire, premiérement, de linterprétation systématique — examen
des dispositions dans leur contexte entier —; deuxiémement, du principe
de la bonne foi, et enfin, et d’unc fagon générale, des principes du droit
international,

Si nous nous penchons maintenant sur la jurisprudence de la Cour pour
vérifier dans quelle mesure elle a donné d'importance an principe de
I'ancien jurisconsulte romain in claris non fit tnterpretatio, c’est-a-dive 4
la régle du sens clair, nous devons reconnaitre que ce principe a été
appliqué non pas directement, mais seulement 4 la suite d'une appré-
ciation logique assez compliquée,

Prencns, par exemple, le cas classique du deuxiéme avis consultatif
donné par la Cour sur I'Interprétation des traités de paix, c'est Vavis du
18 juillet 1g30. 1l s’'agissait d'interpréter les articles 36, 38 et 40 respec-
tivement, des traités de paix conclus avec la Bulgarie, l]a Roumanie et
la Hongrie; ces articles prévoyaient que certains litiges soient tranchés
par une commission arbitrale composée de trois membres, dont deux
désignés par chacune des deux parties, et un nommé d'un commun
accord par les parties elles-mémes, Au cas ol celles-ci ne tomberaient
d’accord, dans un délai d’un mois, sur le choix du troisiéme membre,
le Secrétaire général des Nations Unies aurait eu le pouvoir de le nommer,

A cet égard, deux questions d'interprétation se posaient: la premiére
consistant A savoir si la nomination des arbitres constituait ou non une
condition préalable afin que le Secrétaire général puisse nommer, 4 son tour,
le troisitme membre; la deuxiéme tendant a établir si la commission
constituée en vertu de l'intervention du Secrétaire général était ou non
identique comume structure juridique & celle qui, au contraire, aurait été
formée directement par les parties,
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On affirmait d’une part que la désignation du troisiéme membre aurait
pu intervenir seulement aprés que les parties alent déja choisi leur
représentant au sein de la Commission. IY'autre part on soutenait que
le terme troisiéme membre contenu dans les articles des traités de paix
indiquait seulement le caractére neutre de l'arbitre devant étre nommé
par le Secrétairc général et que, pour cela, sa nomination ne devait pas
nécessairement faire suite 4 celle de deux arbitres nationaux.

La Cour, ayant constaté que le sens naturel et ordinaire des mots
employés était suffisant pour une interprétation s’écartant de la valeur
littérale des termes, se prononga en faveur de la premiére solution.

On voit dong ici que la théorie du sens clair a porté la Cour, non pas
4 adopter la solution découlant de la portée littérale des termes, mais &
reconstruire, sur cette base littérale, le sens naturel et ordinaire des mots.

Voyons maintenant d’une maniére analogue les conclusions auxquelles
est parvenue la Cour dans son avis consultatif du 28 mai 1948 sur I'Ad-
mission d'un Itat aux Nations Unies. 11 s'agissait, comme tout le monde
le sait, d'interpréter l'article 4 du Statut des \‘atlons Unies, en ce qu1
concerne les conditions requises afin qu'un Etat puisse é&tre admis A
I'Organisation.

La Cour est parvenue a une interprétation logico-littérale du texte en
questior, en affirmant, entre autres, que le sens naturel des termes em-
ployés porte i considérer 'énumération des conditions d’admission
comme étant I'interprétation stricte ¢t non de caractére exemplificatif.

C’est pour cela que la Cour a pu écarter toute référence aux travaux
préparatoires — références qui, évidemment l'auraient beaucoup éloignée
du principe du sens claiv —, et elle a souligné que si les rédacteurs de la
Charte avaient voulureconnaitre aux Membres la faculté d’introduire dans
Iapplication de l'article 4 des considérations ou des éléments différents
de ceux qui y sent exprimés, ils n’auraient pas manqué d’adopter une
autre formule. Cette conclusion peut bien s'appliquer au cas dont nous
discutons en ce sens que si les auteurs de 'article 28 a) avaient eu I'inten-
tion de sc référer au critére du tonnage au lien qu'a celui de U'importance
de la flotte, ils I'auraient sans doute énoncé d’une maniére explicite.

Nous voyons donc avec quelle sagesse et quelle pondération la Cour a
utilisé le principe du sens clair, et nous remarquons aussi que dans les
cas évoqueés tout 4 'heure l'interprétation du texte est toujours issue
d’un long travail d’analyse juridique. Ce travail n’a pas été limité a
I'examen littéral des termes employés, mais il a pris aussi en considéra-
tion d’autres ¢léments de la théorie générale de l'interprétation des actes
juridiques, notamment ceux qui se rapportent a l'interprétation stricte
ou & l’inter})rétation extensive. Si, devant un texte donné, on doit
décider s'il faut l'interpréter d'une fagon stricte ou bien sur une base
large, on fait quelque chose de plus qu’apprécier la valeur littérale des
termes cmployés.

L’Institut de droit international établit encore un critére trés connu
d'interprétation: i savoir que les dispositions d'un traité doivent éire
interprétées dans le contexte toul entier.

Nous croyons vraiment que, dans le cas présent, il serait trés dangereux
et méme illogique de prendre la phrase: « Huit aw moins de ces pays
dotvent élre ceux qui possédent les flottes de commerce les plus imporiantes ;[ »
séparément du contexte, c'est-a-dire de la phrase gui précéde immeédia-
tement le passage précité. Cette phrase se lit, nous le savons, comme
suit:
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«Le Comité de la Sécurité maritime se compose de quatorze
Membres élus par I'Assemblée parmi les Membres, gouvernements
des pays qui ont un mtérét important dans les questions de sé-
curité maritime. »

Monsieur le Président, Messicurs de la Cour, si nous lisons alors 1'ar-
ticle 28 dans son entier, comme I'exigent les bonnes régles d’interprétation
et comme le souligne 'Institut de droit international, nous constatons
que le critére de I'cintérét important dans les questions de sécurité
maritime » qui figure A la toute premiere place, apparait aussi comme le
critére fondamental sur lequel les autres prévus au méme article s’in-
sérent comme une spécification et un complément, En d’autres termes, la
qualité qu'on demande comme toute premitre aux Etats en question et
4 laquelle on peut ajouter les autres sans en pouvoir faire abstraction,
c'est cet intérét prépondérant en matiére de sécurité maritime.

Nous savons que I'article 28, aprés avoir indiqué le critére fondamental
et général qui régit le sens et la portée de la disposition tout entiére
visant la composition du Comité, énonce les critéres spécifiques qui
fixent la répartition des siéges. Mais c’est précisément pour cela qu’il
faut reconnaitre que tout critére spécifique présuppose le critére général
qui est toujours supposé étre i sa base. La lecture du texte dans son
entier nous porte donc A constater que le concours du critére général
est requis conjointement, car on ne saurait admettre que la scule présence
d'un critére spécifique peut permettre de faire abstraction de vérifier
si le critére général est remph. En d'autres termes, il n'est pas suffisant
que I'Etat posséde un tonnage grice auquel sa marine est classée a la
téte des flottes marchandes, mais il est nécessaire aussi qu’il ait un intérét
marquant en matiére de sécurité maritime. .

La comparaison de l'importance que les différents Etats ici intéressés
présentent au point de vue de la sécurité maritime se fait sur la base de
données techniques qui ont déja été expliquées 4 la Cour. Mais, en ce
qui concerne la comparaison entre le Libéria et le Panama d'un cbté
et les Etats élus comme membres du Comité de la Sécurité maritime
de lautre c6té, qu’il nous suffise de nous référer a4 ce que nous avons
remarqué & la page 223 du iivre jaune.

Nous avons donc constaté que l'interprétation logico-systématique
du texte de I'article 28 a) nous conduit & des résultats bien différents de
ceux qui nous sont présentés par les gouvernements qui contestent la
légitimité de Pélection du Comité de la Sécurité maritime.

Cela mis au clair, il faut encore suivre les autres critéres d’interpré-
tation suggérés par I'Institut de droit international. En ce qui concerne
le principe de la bonne foi, celui-ci date d une époque trés ancienne, comme
nous ie savons tous, de fagon qu’on peut dire qu’il se trouve a l'origine
méme de la premiére élaboration du droit international. Il suffit de
rappeler 'ceuvre de Grotius, ainsi que celle des auteurs qui se sont ins-
pirés de son enseignement. Voild donc qu'on peut méme dire que ce
principe d'interprétation n'a pas été découvert par I'Institut de dreit
international, mais plutét réaffirmé actuellement, compte tenu de
I'évolution la plus récente des relations internationales.

Qu'est-ce que cela signific, que les traités doivent étre interprétés
de bonne foi? Cela veut dire que le traité ne peut pas toujours étre
apprécié d’aprés la signification des mots qui ont été employés et qu'it
faut parfois tenir compte de certains éléments de caractére subjectif
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qui dépassent la valeur exclusivement formelle des dispositions du
traité.

Voila donc que, en suivant cette méthode, l'interpréte sera amené a
nier 'importance prédominante de 1'élément formel ou, tout au moins,
a balancer ce dernier élément avec I'élément psychologique de la bonne
foi. Cela, évidemment, dans la mesure ou une recherche de raisons
psychologiques qui ont conduit les parties a4 la stipulation du traité
soit vraiment possible.

11 faut reconnaitre, en tout état de cause, quc le domaine d’application
du critére de la bonne foi rencontre des Iimites assez restreintes en ce qui
concerne linterprétation des actes constitutifs d’organisations inter-
nationales, cela pour une raison qui me parait trés simple. Tandis que
dans les accords bilatéraux il y a opposition d’intéréts et de volontés,
ce qui améne parfois les parties a s'¢carter d'une conduite tout & fait
loyale, dans les actes qui donnent vie A des organisations internationales,
nous ne sommes pas en présence de volontés étatiques bien individuali-
sées 'unc par rapport a l'autre. Il est par conséquent trés difficile de
faire une analyse de ces volontés et il st presque impossible de parvenir
a Vappréciation des mobiles qui sont & la base de telle ou de telle autre
disposition.

La volonté réelle et effective des parties doit toujours étre recherchée
par 'interpréte s'il veut agir de bonne foi, mais la condition préalable de
cette recherche est que la volonté elle-méme présente sa propre indivi-
dualité. Ce qui peut bien arriver par rapport 4 la volonté exprimée dans
un accord bilatéral ou méme multilatéral de nature normale, mais qui
s'avére impossible en ce qui concerne I'acte institutif d'une organisation
internationale. Nous savons qu’en effet, 3 la base de la création d'une
organisation internationale se trouvent des raisons politiques de carac-
tére collectif en face desquclles les volontés individuelles des difiérents
Etats participants perdent leur individualité., Si donc la possibilité
d’avoir recours dans le cas dont il s’agit au principe de la bonne foi est
assez limitée, les arguments que nous avons ici développés nous servent
peur corriger un point apparemment analogue que nous retrouvons
dans un des exposés écrits soumis a la Cour {p. 8o du livre jaune, exposé
du Libéria).

I y a 12 une référence au principe de la bonne foi, non cn tant que
critére d'interprétation, mais plutét comme régle d'action des organes
des institutions internationales, c’cst-a-dire, dans le cas qut nous inté-
resse, de 'Assemblée de 'IMCO. Les Etats qui. au sein de cette Assemn-
blée, se sont pronencés centre le Libéria et le Panama auraient agi de
mauvaise foi, et c'est pour cette raison que l'élection serait viciée de
nuilité.

Nous ne crovons pas que cette idée, trés difficile d'ailleurs a étre
appréciée dans le domaine du droit administratif interne, puisse étre
utilisée en droit international, surtout en ce qui concerne l'application
de clauses contenues dans un accord institutif d'une organisation inter-
nationale. On dit parfois avec raison que ['exécution des obligations
imposées 4 une partie par un traité international doit étre accomplie
de bonne foi. C’est 14 une affirmation bien exacte, mais tout a fait
différente de celle dont parlent 4 cet égard les partisans de la théorie
de la mauvaise foi appliquée & l'action des organes internationaux.
Cette derniére ne peut pas étre supposée par le seul fait qu'un Etat, en
exer¢ant légitimement ses pouvoirs en vertu d'une disposition de 'acte
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constitutif, s'est déterminé par le owl ou par le non. Les Etats ne se
trouvent pas en cette hypothése dans un domaine quasi-contractuel
des accords internationaux, qui posent des gbligations réciproques 4 la
charge des parties contractantes. Dans 'exécution de leurs obligations
respectives, les Etats doivent agir de bonne foi; mais le principe de la
bonne foi ne s’impose pas lorsqu'ils votent an sein d'un organe
international pour la simple raison que leur activité est totalement
prévue par le traité et, par conséquent, elle n’est pas méme discrétionnaire.

Monsieur le Président, Messieurs de la Cour, aprés avoir développé le
point touchant au critére de la bonne foi, nous devons encore voir
comment les principes du droit international entrent en ligne de compte
en matiére d'interprétation des traités internationaux. Nous avons vu
que |'Institut de droit international, se conformant d’autre part i des
idées trés répandues, indique que les traités doivent étre interprétés
G la lumaiére des principes du droit international. Cela signifie que l'inter-
préte doit s'inspirer de ces principes, évidemment dans la mesure ofl,
le cas échéant, ils existent. Dans un des mémoires que nous avons étudiés
on trouve des développements assez importants touchant aux principes
fondamentaux de droit international régissant la matiére, dont |’ Assem-
blée de I'IMCO aurait fait mauvais usage. Il s'agit essentiellement du
principe d'aprés lequel seulement I'Etat dont le navire bat le pavillon
posséde tout pouvolr, toute autorité et toute juridiction sur ce navire.
Sous réserve de certaines limitations qui ont été mises en évidence
par la doctrine et par la pratique, nous nc contestons nullement la
validité de ce principe.

Nous devons avoucr qu'a cet égard il y a peut-étre un malentendu, car
la question ne consiste pas a établir quels sont les pouvoirs que 'Etat
du pavillon peut exercer sur les navires qui ont été enregistrés auprés
de lui, mais, au contraire, elle vise l¢ point suivant: comment ¢t sous
réserve de quelles conditions un navire peut faire usage de tel ou de tel
autre pavillon. C'est-3-dire qu’avant d'arriver a la question des pouvoirs
de caractére public que I'Etat posséde 4 V'égard des navires gui batient
déja son pavillon, on doit résoudre une autre question qui est certaine-
ment de caractére préalable,

Et alors nous devons constater que, pour ce qui est de cette question,
il n'y a jamais eu d'accord au sein de la doctrine et méme de la pratique,
de facon qu'ici vraiment il n’existe aucun principe de droit international.
En tout état de cause, si on veut penser a un principe de telle nature, on
peut plus facilement penser que le seul principe est celui d’aprés lequel
il y a des limites de caractére international au droit pour les navires
de fairc usage d’un pavillon national.

La question est trés ancienne ct elle a ¢ié longuement débattue
méme par |'Institut de droit international auquel nous nous sommes
déja référés, 4 une époque ancienne dans laquelle le probléeme se posait
dans une atmosphére plus tranquille que celle existant aujourd’hui.
Voild donc quelles étaient les idées de I'Institut aun résultat de la session
de Venise de 1890 en ce qui concernc les régles relatives i 'nsage du
pavillon national pour les navires de commerce. Pour étre inscrit sur
un registre national le navire, d'aprés la résolution de I'lnstitut de droit
international, doit étre powr plus de moitié la propriété, ou bien de
nationaux, ou d'une société en nom collectif ou en commandite simple,
dont plus de la moitié des associés personnellement responsables sont
nationaux, ou, troisiéme hypothese, d'une société par actions (anonyme
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ou en commandite} nationale, dont deux tiers au moins des membres
de la direction sont nationaux; la méme régle s’applique aux associations
et autres personnes juridiques possédant des navires.

Mais }'Institut exigeait encore d’autres conditions. I exigeait en outre
que 'entreprise, qu'il s'agisse d'armateurs individuels, de sociétés ou
bien encore de corporations, ait son siége dans I'Etat dont le navire
doit porter le pavillon et ol il doit étre enregistré.

L’Institut avait donc déja posé toute une série de questions qui
devaient beaucoup intéresser ultérieurement la doctrine et la pratique
du droit international maritime. Il les avait non seulement posées,
mais il avait aussi indiqué certaines solutions équilibrées tendant 3 ce
que la condition juridique du navire corresponde le plus possible 4 sa
condition réelle,

L'évolution ultérieure dans cette matiére a quand méme montré que,
nonobstant la diversité des différentes législations nationales en ce qui
concerne le dreit de battre un pavillon national, ce droit est toujours
soumis 4 des conditions assez précises et parfois sévéres.

Nous voulons bien laisser de cdté tout ce qui s’est passé dans le
domaine doctrinal et pratique — c’est beaucoup - entre la fin du
siécle dernier et Pépoque présente, mais, en nous référant a une régle
récente de droit international, nous désirons bien marquer la continuité
& travers le temps des exigences juridiques dans cette matiére.

La premiére conférence de Genéve pour la codification du droit de
la mer a inséré dans la convention sur le régime juridique de la haute
mer l'article 5, qui résume trés clairement les résultats de ce gue nous
venons de dire, Il est ainsi libellé:

« Chague Etat fixe les conditions auxquelles il accorde sa natio-
nalité aux navires ainsi que les conditions d'immatriculation et du
droit de battre son pavﬁlon. Les navires possédent la nationalité
de I'Etat dont ils sont autorisés & battre pavillon. Il doit exister
un lien substantiel [le célébre genuine link] entre I'Etat et le navire:
I'Ktat doit notamment exercer effectivemnent sa juridiction et son
contrdle dans les domaines technique, administratif et social sur
les navires battant son pavillon. »

Cet article éviderminent demanderait plus d'un comimentaire, mais
qu’il me suffise d’attirer 'attention de la Cour sur l'idée qu’'il pose
trés clairement que le droit de batlre pavillon est un droit conditionné,
— c’est un droit conditionné — ct sur I'autre principe qu’il énonce,
c'est-d-dire celul du lien substantiel.

La convention de Gendve n'est pas encore enrtrée en vigueur et de
méme l'ancienne résolution de I'Institut de droit international de 1896
n’a pas non plus force de droit positif, mais la Cour sait bien que la
force des idées juridiques ne dépend pas uniquement du fait qu'elles
soient contenues dans des textes de loi ou des traités formellement
en vigueur,

Le mot effectivement que nous trouvons dans l'article 5 précité nous
améne & faire certaines considérations sur une idée qui a été énoncée
dans les exposés écrits soumis & la Cour. Aux pages 41-42 du livre
jaune {exposé¢ du Gouvernement du Libéria), en ce qui concerne les
principes qui doivent régir 'interprétation des actes internationaux, on
peut lire ce qui suit:
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« En interprétant un traité, la Cour doit préférer la solution qui
est plus apte a favoriser, ou, tout au moins, a ne pas empécher la
réalisation du but en vue duquel le traité a été conclu. »

Et 'on a cité 4 cet égard une série de décisions et d’avis consultatifs
émis par la Cour.

Voila donc que le¢ principe de Ueffectivité dans interprétation des
traités internationaux est ici invoqué comme un des piliers sur lesquels
devait se fonder la construction juridique relative 4 l'interprétation
de la constitution de 'IMCO.

Le principe de l'effectivité a eu derniérement, dans la théorie générale
du dreit international, plusieurs développements; il est évidemment
un principe trés clair et, par conséquent, parfois trés utile pour résoudre
certaines situations de fait qui, & vrai dire, échappent & une évaluation
juridique rigourcuse. Mais précisément a cause de cela, il est un principe
a la fois trés utile et trés dangereux.

A notre avis linterprétation juridique ne peut pas étre plus ou
moins effective; ou pour micux dire elle ne peut étre considérée plus
ol meins correcte dans la mesure ol elle est plus on moins effective,

Si, au contraire, par interprétation qui s’inspire de l'effectivité on
entend la méthode interprétative qui tend a ce que les buis pratiques
des régles juridiques se réalisent dans la plus large mesure possible,
alors nous pourrons étre d’accord avec la théorie énoncée dans les
exposés écrits. Seulement, cette théorie n’a rien 4 voir avec le cas
présent; car ce n'est pas sur la base de l'effectivité que I'on peut soutenir
que certains Etats auraient dd étre élus comme membres du Comité
de la Sécurité maritime, 4 'exclusion d’autres Etats. Et il est bien
certain que la présence, conformément i la volonté exprimée par
I’Assemblée de I'IMCO, de certains Etats dans le Cormité n’empéche
aucunement cette organisation internationale d'atteindre ses buts.
Au contraire, on peut bien dire gue, peut-éire, eile pourra les atteindre
avec plus d’efficacité.

Monsieur le Président, Messieurs de la Cour, dans un des exposés
écrits, on se référe avec beaucoup de finesse juridique 4 'idée de détour-
nement de pouvoir comme étant une des idées qui s’appliqueraient au
cas dont il s'agit (pp. 77 et ss. du livre jaune). Et non seulement on
invoque ce principe, mais on tiche aussi de démontrer qu’il serait un
principe général de droit. On n'ose cependant pas affirmer qu’il serait
un principe de droit international. Nous croyons que la raison en est
la suivante: les citations que nous retrouvons a cet égard dans le livre
jaune sont toutes rcprises, ou bien du droit administratif interne de
certains Etats, ou bien de la jurisprudence administrative de certains
tribunaux internationaux. Il s’agit cssentiellement de la jurisprudence
du Tribunal administratif des Nations Unies et de celle de la Cour des
Communautés européennes,

Or, il faut avoir bien clairement & l'esprit la différence qui séparc
les appréciations juridiques d’un tribunal administratif des évaluations
qui sont accomplies par une Cour de droit international. Lorsqu’un
tribunal administratif est appelé & juger qu'un acte administratif ou
bien qu'une activiié administrative est viciée 4 cause d’un détournement
de pouvoir, il considére l'action administrative mise en ceuvre par un
organe administratif. Ce n’est pas alors la légitimité de telle ou telle
autre disposition de loi ou la légitimité du comportement de tel ou

24



340 EXPOSE DE M. MONACO (ITALIE) — 28 1v 60

tel autre organe constitutionnel qui font Vobjet de son jugement. Au
contraire, c'est seulement l'activité administrative concréte d'un organe
administratif dans l'exercice de {onctions d’administration qu'il lui
appartient d’apprécier.

Cela établi, on comprend fort bien que le Tribunal administratif des
Nations Unies ait pris en considération l'activité concréte du Secrétaire
général des Nations Unies en matiére d’'emploi des fonctionnaires du
Secrétariat. Et si ce tribunal a jugé comme entachés de détournement
de pouvoir certains actes du Secrétaire général qui ont mis fin 4 I'emploi
de fonctionnaires, c’est précisément parce gue le Secrétaire général,
lorsqu'il prend des décisions en matiére d’emploi, exerce un pouvoir
discrétionnaire de caractére administratif. En effet, le Secrétaire général,
en tant que chef du personnel du Secrétariat, apparait véritablement
comme un organe typiquement administratif,

Cela n'a rien 3 voir, dong, avec 'exercice des attributions de caractére
souverain des Etats qui sidgent 4 I’Assemblée d'unc organisation inter-
nationale, qui est 'institution supréme et qui agit toujours en s’inspirant
de motifs d'ordre politique. En effet, si vraiment nous devons tacher
ici de dégager de I'ensemble des idées communes de droit public certaines
conceptions qui soient valables aussi dans le domaine international,
nous pourrions bien affirmer que, dans presque tous les Etats qui
possedent un systéme de justice administrative, les actes politigues,
et particulidrement les actes émanant d’organes constitutionnels, ne
sont pas susceptibles d'étre jugés et annulés par les tribunaux ad-
ministratifs,

Drantre part, un des gouvernements intéressés soutient Ini-méme que,
dans l'espéce, la majorité des Etats ayant voté au sein de 1'Assemblée
de 'IMCO dans le sens que nous connaissons, auraient viclé sa souve-
raineté (p. 197 du livre jaune). Dans un des exposés écrits, la recherche
relative au détournement de pouvoir est fondée sur 'application qui
en est faite par le traité instituant la Communauté européenne du
Charbon et de I"Acier. On dit précisément que la référence au détour-
nement de pouveir qu'on trouve i l'article 33 de ce traité aurait un
caractére simplement déclaratif, car il serait évident qu'une Cour qui
a un pouvoir de contréle sur certains actes pourrait bien, en tout cas,
apprécier ce vice de légalité.

Mais nous pouvons affirmer, au contraire, qu'il n'en est pas ainsi.
Car il n'existe pas de notion de détournement de pouvoir commune 4
tous, ou du moins a la plupart des systémes juridiques et qui, par
conséquent, pourrait étre utilisée aussl dans le droit international.

Ainsi que le souligne un des auteurs italiens les plus récents du droit
administratif (Gasparri, Le déiournement de pouvorr dans le droit de la
C.E.C.A. — ¢’est-a-dire de la Communauté européenne du Charbon ct
de I’Acier — il se trouve dans les actes officiels du congrés international
d’études sur la C. E.C. A., vol. IV, p. 155} la formule « détournement
de pouvoir » n'a pas un fondement commun dans le droit européen,
ou, pour mieux dire, dans le droit de certains pays européens, mais
elle a été empruntée par les auteurs du traité — le traité instituant
la C.E.C.A. — 4 la jurisprudence frangaise en matiére de contentieux
de I'administration. Ce qui signifie que cette référence historique ne
suffit pas 4 nous donner la solution des problémes trés complexes
d’interprétation qui en découlent. En effet, méme dans la jurisprudence
et la doctrine frangaises, la formule en question ne correspond pas a
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une notion définie d’une maniére indiscutable et absolument claire. 11
s’agit donc d'une de ces formules qui, plutt qu’elles n’expriment une
notion précise, font pressentir une notion dont on entrevoit les grandes
lignes, mais qui a encore besoin d’étre pleinement mise en lumiére.

Il serait pour nous facile maintenant de citer 4 l'appui de cette
affirmation toute une série d'autorités doctrinales frangaises, mais nous
ne voulons pas soustraire un temps précieux & la Cour.

Dans le Livre jaune on trouve, 4 I'égard du détournement de pouvoir,
des références a la doctrine et A la jurisprudence italiennes. Voila donc
que nous serions amenés d approfondir ici ce point. Qu'il nous suffise,
au contraire, de rappeler tout simplement que, méme dans le droit
italien, cette notion est loin d’étre claire et univoque. Car, sur la base
de la notion d’excés de pouvoir, posée par la loi italienne sur le conten-
tieux administratif, et qui englobe plusieurs vices entachant une décision
d’illégitimité, on a ¢élaboré d’autres vices, qui ne sont pas toujours
bien définis, tels que le travestissement des faits, l'illogisme maniteste,
I'injustice manifeste, et d’autres encore. La doctrine italienne qui fait
le plus d'autorité est entitrement orientée dans ce sens {on pourrait
citer, par exemple, Santi Romano, Droil adminisiratif, Padoue, 1937,
p. 270; Borsi, La Justice administrative, Padoue, 1941, p. 44; Zanobini,
Cours de droit administratif, 2™ volume, Milan, 1954, p. 195; De Valles,
Eléments du droit administratif, Padoue, 1951, p. 104, et d’autres encore).

Bien qu'il soit donc trés difficile de définir d’une fagon uniforme le
détournement de pouvoir, on peut dire qu’il y a, dans les différentes
définitions, certains traits fondamentaux communs. Ces définitions
s'accordent pour dire que le détournement de pouvoir est un vice
typique des actes qui doivent étre accomplis par une autorité adminis-
trative dans l'exercice d'un pouvoir administratif. 11 consiste précisé-
ment dans l'usage du pouvoir discrétionnaire pour une fin ou un but,
pour un motif ou une cause autres que ceux pour lesquels la loi veut
que le pouvoir en guestion soit exercé, -

Et nous pouvons déduire encore d’autres éléments qui confirment
les idées que nous venons de préciser; nous pouvons en déduire des
études, par exemple, accomplies par 'un des interprétes les plus qualifiés
du droit de la C,E.C. A, — la Communauté du Charbon ¢t de I'Acier
—, ¢’est-a-dire l'avocat général Lagrange, qui est un expert particuliére-
ment connu.

Dans un exposé trés connu qu'il a fait, lorsque la Cour de Luxem-
bourg aborda pour la premiére fois la notion de détournement de pouvoir
{(Recueil de la jurisprudence de la Counr, vol. I, p. 152), il a brossé un
tableau comparatif de cette notion, dans le droit de différents pays
membres, ce qui a montré précisément les diversités de conception
existant 4 cet égard, méme dans le domaine des pays européens.

Plus tard, dans un article qui est intitulé « L’ordre junidique de la
C.E.C.A. vu & travers la jurisprudence de sa Cour de Justice », qui a
¢té publié dans la Revue du droit public de 1958, et précisément a la
page 836, Vavocat général Lagrange, en faisant une synthése de la
pensée de la Cour, a souligné que la notion de détournement de pouvoir
est incontestablement une notion de pur droit administratif. Sans
doute, a-t-il ajouté, pcut-on la rattacher a4 un principe de droit trés
général, qui se traduit, par exemple, en droit civil, par la théorie de
I'abus du droit ou, en droit international, par celle de I'abuse of power.
Mais, conclut-il, étant donné les termes du traité qui emploie I'expres-
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sion méme de « détournement de pouvoir », ¢t le contexte de l'article 33
qui énumére les quatre cas traditionnels en France d'ouverture de
recours pour excés de pouvoir, il est évident que la notion s'insére dans
un systéme ayant pour objet d’organiser le recours en annulation contre
les décisions de l'exécutif de la Communauté et qui est directement
emprunté i la technique du droit administratil dans ce domaine.

[Audience publique du 29 auril 1960, matin]

Monsieur le Président, Messieurs de la Cour, hier, 4 la fin de notre
exposé, nous avons taché de résoudre le probléme consistant & savoir
si et dans quelle mesure la notion de détournement de pouvoir accompli
par une institution appartenant a une organisation internationale serait
admissible en droit international.

L’analyse que nous avons faite de la doctrine et de la jurisprudence,
soit interne, soit communautaire — je m'en référe spécialement A la
jurisprudence de la Cour de la Communauté européenne du Charbon et
de I'Acier —, nous a amenés a des conclusions essenticlles négatives, car,
en dehors du contentieux administratif international qui se déroule devant
les tribunaux administratifs internationaux, il n’y a pas lieu de concevoir
la notion de détournement de pouvoir telle qu’elle a été présentée par
les Gouvernements qui s'opposent a notre thése, Et alors, de tout ce qui
précéde, on peut dong, & juste titre, tirer la conclusion suivante:

II n’y a aucunement lieu d’invoquer la notion de détournement de
pouvoir afin d’entacher d'illégalité 'action mise en ceuvre par I'Assem-
blée de 'iMCO, lorsque celle-ci a constitué le Comité de la Sécurité
maritime.

En effet, nous espérons avoir assez clairement établi: premiérement,
que la notion de détournement de pouvoir n'appartient pas au droit
internaticnal commun; deuxiémement, que cette idée a un caractére
purement administratif et que, par conséquent, elle n’est utilisable que
dans des procédures de droit administratif. 5i tel est vraiment le cas, nous
avons vu que le détournement de pouvoeir peut se réaliser seulement si
I'acte est accomphi par une antorité administrative dans l'exercice d’un
pouvoir discrétionnaire. Or I’Assemblée de I'IMCO n’est certes pas une
autorité administrative dans le domaine du systéme juridique de
FIMCO méme. De plus, I’Assemblée de 'IMCO, en élisant les membres
du Comité de la Sécurité maritime, ne jouissait certainement pas de la
latitude d'appréciation qui est le propre du pouvoir discrétionnaire.

En affirmant cela, Monsieur le Président, Mcessicurs de 1la Cour, nous
n’excluons cependant pas I'autre idée de discrétionnalité dans le choix
des membres du Comité de la Sécurité maritime, que nous avons déja
développée lorsque nous avons considéré la notion d'élection. Il s'agit en
effet de deux notions tout a fait distinctes.

L’Assemblée de 'TMCO, nous le savons, est un organe constitutionnel,
qui s'inspire, dans son activité, a des motifs de caractére politique; par
conséquent, elle n’accomplit pas les actes administratifs qui seraient
normaux pour le Secrétariat d'une organisation internationale. De plus,
quand elle a appliqué l'article 28 a), elle a accompli une opération obli-
gatoire, qui ne lui laissait pas de marge discrétionnairc. Voild donc pour-
quoi nous concluons, sur le point du détournement de pouveir, d'une
fagon tout a fait négative, en repoussant tous les arguments qui tendent
d introduire dans le systéme du contenticux qui appartient au droit



EXPOSE DE M. MONACO (ITALIE) — 29 IV 60 349

international commun une idée qui ne peut, en aucune fagon, lui appar-
tenir.

Monsicur le Président, Messieurs de la Cour, j'en arrive maintenant
au dernier point de mon exposé.

L’exposé écrit du Gouvernement du Panama (pp. 197 et 198 du livre
jaune) contient une protestation de ce Gouvernement qui se référe aux
deux points suivants:

Premiérement: L'activité mise en ceuvre par les Etats appartenant a
la majorité des membres qui ont voté contre P'inclusion du Panama dans
le Comité de la Sécurité maritime constitue une violation du principe qui
affirme 'égalité souveraine des Etats dans ordre international,;

Deuxiémement: Les Etats appartenant a ladite majorité de I’Assem-
blée de 'IMCQ, en donnant leur vote, ont pris comme base la nationalité
des propriétaires privés des navires arborant le paviilon du Panama, ou
bien la nationalité de leurs équipages, ou bien encore la nationalité des
experts et des techniciens qui rendent leurs services aux mémes navires.
En faisant cela, les Etats en question ont porté atteinte a la compétence
exclusive du Panama et ils sont intervenus dans les affaires internes de
cet Etat.

Voilk les deux points.

En ce qui concerne le premier point, il suffit de remarquer que le prin-
cipe de 1'égalité des Iitats dans la communauté internationale est cer-
tainement un principe fondamental et méme constitutionnel de 'ordre
juridique international. C’est précisément pour cela que ce principe s’ap-
plique seulement dans la mesure o1 n’existent pas des régles juridiques
spéciales relatives 4 des situations juridiques particuliéres. C'est exacte-
ment le cas de l'article 28, qui requiert certaines qualités des Ftats en
vue de leur élection au Comite de la Sécurité maritime. A cet égard 'ordre
juridigue international est tout a fait semblable au droit interne: d’aprés
une régle constitutionnelle commune — que nous retrouvons dans presque
toutes les constitutions des Etats —, tous les ressortissants d’'un Etat
Jouissent de I'égalité juridique. Mais cela n’empéche aucunement que
d’innombrables inégalités de situations juridiques se produisent par
application des régies juridiques particuliéres qui visent telle ou telle
autre catégorie de personnes.

Pour ce qui est du deuxiéme point qui se référe A la compétence exclu-
sive des Etats, nous devons observer que 'argument du Panama sup-
pose qu'il soit déja prouvé, ce qui, au contraire, d’aprés la doctrine du
droit international et la jurisprudence de la Cour, est bicn loin d’étre
reconnu. Nous Croyons avoir prouvé qu'un Etat n’est pas libre d’enregis-
trer, sans observer aucune condition, n’importe quel navire, et qu'il
peut concéder son pavillon 4 un navire seulement sous réserve des limi-
tations imposées par le dreit international,

En tout état de cause, il faut aussi admettre que la matiere elle-méme
qui forme l'objet de la protestation du Panama n’appartient pas au
domaine réservé de I'Etat, aux termes de 'article 2, paragraphe 7, de la
Charte des Nations Unies. Cette matiére a été réglée sur le plan inter-
national, comme il résulte, entre autres, de article 5 de la Convention
de Genéve de 1958, que nous avons déja cité; cela dit, il n'y a qu'a rap-
peler la jurisprudence de la Cour, qui, 4 maintes reprises, a établi qu'une
matire ne peut pas appartenir au domaine réservé d'un Etat lorsqu’elle
est i'ohjet d'une régle de droit international.
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Monsieur le Président, Messieurs de la Cour, nous semmes arrivés a
la fin de notre exposé.

En résumant tout ce que nous venons de dire, nous sommes convaincus
que les développements ultérieurs du débat ont montré une fois de plus
le bien-fondé des conclusions que nous avons déja formulées par écrit et
que nous allons répéter ici, ¢'est-d-dire:

Premiérement: Le Comité de la Sécurité maritime de VIMCO a été
correctement constitué en conformité des dispositions de la convention
qui a créé ladite organisation;

Deuxiémement : L’ Assemblée de I'1MCO, en choisissant les membres du
Comité de la Sécurité maritime, a exercé ses pouvolrs d'une fagon légi-
time,

Le Gouvernement de la République italienne a I’honneur de demander
A la Cour de bien vouloir se prononcer dans le sens susindiqué.

Monsieur le Président, Messieurs de la Cour, en terminant meon exposé,
qu’il me soit permis de vous remercier vivement pour la patience, l'atten-
tion et la considération avec lesquelles vous avez bien voulu écouter mon
discours.
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7. ORAL STATEMENT OF Mr. RIPHAGEN

(REPRESEN’T[NG THE GOVERNMENT OF THE NETHERLANDS)
AT THE PUBLIC HEARING OF 29 APRIL 1960, MORNING

Mr, President and Members of the Court.

The present request for an Advisory Opinions raises a number of im-
portant legal questions. Since—apart from the Written Statements sub-
mitted by the various States Members of the International Maritime
Consultative Organization—not less than seven States take part in the
oral proceedings, you will allow me to limit myself to some aspects of
the case only, and not to elaborate other, no less important, points.

Mr. President and Members of the Court, I venture to submit that the
Written Statements presented to the Court by Liberia, the United States
and Panama set forth many—in themselves very interesting—legal
tenets and offer a formidable array of texts which are, however, in my
submission, not really relevant to the question with which your Court is
confronted.

Surely the Court is #of faced—as the United States’ Written Statement
at page 149 seems to suggest—with a question regarding ‘‘the sovereign
right of a nation, under international law, to grant its flag to merchant
fslhips and to prescribe the terms of registration of such ships under its

ag’.

Neither does the present case involve any problem of voting procedure
or of the majority required for taking decisions, such as the problem on
which the Court’s Advisory Opinion of 7 June 1955 and the various
separate opinions attached thereto provide the authoritative consider-
ations and solution.

The point at issue is a much more particular one; it concerns a specific
election—that which has taken place on 15 January 1g59—for a specific
international body: the Maritime Safety Committee of the IMCO.

Now, nobody denies that in proceeding to the election of the fourteen
members of the Maritime Safety Committee the Assembly is bound by
certain directives. And these directives are to be found in the Convention
establishing the IMCO and nowhere else.

The law on the matter is clear: as the Court has stated in its Advisory
Opinion on the Conditions of Admission of a State to Membership in the
United Nations, the international organ shall observe the treaty provi-
sions which constitute criteria for its judgment and may take into account
every factor which it is possible reasonably, and in good faith, to connect
with the conditions laid down in such treaty provisions. In other words,
a State wishing to challenge the election which has taken place on
I5 January 1959 is bound to establish that the Assembly on that occa-
sion overstepped the limits of its discretion in basing its designation of
the States to serve, for a term of four years, as members on the Maritime
Safety Committee, on factors which cannoi be recasonably and in good
faith connected with the conditions laid down in the IMCO Convention.

In trying to arrive at such a conclusion, the Written Statements of
Liberia, the United States and Panama all tend to put into the clauses of
the IMCO Convention a rigidity which they do not have and which, more-
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over, 15 incompatible with any reasonable and practicable construction
of treaty provisions concerning the composition of international bodies.
In effect, those Written Statements endeavour to establish that there is
an absolute right of certain States Members of the IMCO to be a member
of the Maritime Safety Committee, a right depending solely on statistical
data, leaving no room for choice or judgment of the Assembly at all.
According to the thesis put forward in the said Statements, the Assembly,
in proceeding to the election of the Maritime Safety Committee, would
actuaily only have to go through the mechanics of taking the Lioyd’s
Register of Shipping Statistical Tables, striking ont the names of States not
Members of IMCO, putting the remaining figures of registered tonnage
in decreasing order and looking at the eight States appearing at the top
of the list,

Leaving aside, for the moment, that such a procedure could hardly
warrant the term “elected” as used in Article 28 (a) of the IMCO Con-
vention, it may be observed that the thesis of Liberia, the United States
and Panama, really narrows down the directives laid down in Article 28
of the IMCO Convention to the point of completely changing their mean-
ing and purpose,

Mr. President and Members of the Court, the relevant language of
Article 28, and [ must ask for the indulgence of the Court for reading it
out once more, reads as follows:

“The Maritime Safety Committee shall consist of fourteenn mem-
hers elected by the Assembly from the Members, governments of
those nations having an important interest in maritime safety, of
which not less than eight shall be the largest ship-owning nations,”

Now, in the construction advanced by Liberia, the United States and
Panama, this clause would read as follows:

“The Maritime Safety Committee shall consist of fourteen mem-
bers of which not less than eight shall be the 5tates in which the
largest amount of tonnage is registered.”

The element of having an important interest in maritime safety, and
the corresponding criterion of being a large ship-owning nation, have
vanished into thin air.

Now, what device of magic has been applied to perform this meta-
morphosis?

We are told, inter alia in the United States” Written Statement on
page 141 and following, that “the IMCO Convention should be inter-
preted and applied so as to give effect to its purposes”, and, in particular,
at page 143, that “the Convention should be considered in its entirety”.

Surely those arc wise remarks, which the Court has alrcady several
times expressed in its Judgments and Advisory Opinions. But can they
lead to a complete disregard for one essential group of words in the Con-
vention—the important interest in maritime safety—and to the replace-
ment of another criterion of the Convention—the fact of being a ship-
owning nation—by the completely different test of registered tonnage?

Obwviously, the Court's Advisory Opinions cited in the United States’
Written Statement do not warrant such a conclusion. Neither do the
Articles of the IMCO Convention, cited on pages 144 to 147 of the same
Statement, imply any necessity of modifying the wording of Article 28,
under colour of giving effect to the purpose of the Convention. On the
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contrary, the Articles cited are either irrelevant for the question now
before the Court or rather point in the direction of a large measure of
discretion for the Assembly in designating the members of the Marnitime
Safety Committee.

Thus, for instance, it would seem obvious that Articles 41 and 42 of
the IMCO Convention concerning the financial obligations of the Members
vis-a-vis the Organization have nothing to do with conditions of eligi-
bility for the Maritime Safety Committee. It is a matter of common
knowledge that the determination of the scale of apportionment of the
expenses of an international organization among its members is the
subject of manifold considerations including such things as capacity to
pay and prospective benefits from the work of the organization. Quite
different scales are applied to different organizations and it would be
hard to draw from the solutions adopted any principle beyond the purely
financial sphere.

Equally irrelevant is Article 60 of the Convention, concerning the
entry into force oi the Convention. It would seem obvious that for the
determination of the date of entry into force of a multilateral Convention,
a purely factual criterion, which can be applied automatically and with-
out any need or indeed any possibility of discussion, appreciation or
choice, is required. Hence, in that Article, the reference to registered
tonnage which, it may be remarked in passing, indicates that the framers
of the IMCO Convention were well aware of the possibility of using the
criterion of registered tonnage in a context where such criterion would be
appropriate. Indeed, it is apparent from the preparatory work for the
IMCO Convention that the draftsmen of that Convention very well saw
the difference between one criterion and the other. In Appendix 11 of the
Liberian Written Statement there is cited, on page 101, a Report of the
Committee responsible for the first draft of the Convention. In regard to
the composition of the Council of IMCO, this Report expressly states:
“we have not intended that the selection should be made on a rigid, sta-
tistical basis”.

Now it is true, as the Liberian Statement remarks, that no such com-
ment was made with respect to Article 28 {a)-—then Article VII—con-
cerning the Maritime Safely Committee. But I do not think that I need
take up the time of the Court by an elaboration of the relative merits
and demerits of the argumentum a contrario and the argumentum per
anafogiam in general. It would appear sufficient to note, firstly, that a
distinction between a rigid, automatic test on the one hand and a com-
prehensive guiding concept on the other hand was present in the mind
of the drafters, and, secondly, that they expressly chose the latter when
the election of an inter-governmental body was concerned.

Mr. President, Members of the Court, the other articles cited in the
United States’ Written Staternent in support of their thesis refer to the
task entrusted to the Maritime Safety Committee and to the machinery
through which the results of its work are being dealt with by the Council
and eventually by the Assembly of the IMCO.

If it is possible to draw from these articles any conclusion with regard
to the composition of the Maritime Safety Committee, it would seem that
they rather underline the measure of discretion left to the Assembly in
the election of the members of the Maritime Safety Committee. It is the
Assembly—a body in which all Member States are represented—which
recommends to Members for adoption regulations concerning maritime
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safety which have been referred to it by the Maritime Safety Committee
through the Council. The Maritime Safety Committee has primarily a
technical task of preparing such recommendations for consideration by
the Assembly. The final word is with the Assembly in which—I repeat—
every Member State is represented. In the Maritime Safety Committee,
though this is certainly a principal and permanent organ of the organ-
ization, the emphasis is not so much on the poistical representation of the
States members of IMCO as on a composition which corresponds to the
expert duties it has to perform. There is certainly nothing here which could
justify or even give any support to an interpretation of the criteria of
Article 28 (2) in the sense of substituting the purely formal test of regis-
tered tonnage to the directive of important interest in maritime safety
as evidenced by the fact of being one of the largest ship-owning nations.

In this connection I may perhaps, in view of the Oral Statements of
Liberia and the United States, make some remarks in passing on the
inter-relationship between the concept of an ‘‘important interest in
maritime safety’’ and that of “large ship-owning nation’. Indeed it is
clear from the text of Article 28 (a) that in this Article both concepts
are closely connected. If the Representatives of Liberia and of the United
States have read in the Netherlands” Written Statement an affirmation
of this fact, they have rightly done so. But the same Representatives are
mistaken in the conclusions to be drawn from this fact. Actually they
start {from the assumption that the amount of registercd tonnage deter-
mines exclusively, absolutely and automatically the size of a State as a
ship-owning nation, and then draw from this wrong premise the conclu-
sion that the amount of registered tonnage also determines exclusively,
absolutely and antomatically the size of a State’s interest in maritime
safety.

The correct reasoning, in our submission, is rather the reverse. The
close connection in Article 28 (@) of “intercst in maritime safety’” and
the concept of “‘ship-vwning nation” underlines the sense in which
the drafters have used the latter concept; they have used that concept
not as a formal concept referring to a purely administrative fact—
the registration—and capable of being determined by a simple exam-
ination of statistical figures, but as a general concept referring to
all sorts of considerations and factors which are relevant in respect
of the task entrusted to the members of the Maritime Safety Commitiec.

Even less convincing than the arguments drawn from the clauses of
the IMCO Convention and the preparatory work are those advanced
by Liberia, the United States and Panama on the basis of other
Conventions and agreements, and on that of the general rules of infer-
national law,

First of all, one has some difficulty in understanding what light can
possibly be thrown on the question of the composition of the Maritime
Safety Committee of IMCQ by other multilateral conventions, and even
bilateral conventions, in respect of shipping. There does not exist a
single other convention in which the concept of “States having an im-
portant interest in maritime safety” or the concept of “ship-owning
nation” has been utilized. Nor is the question of election of the members
of the Maritime Safety Committee in any way connected with general
rules of international law with regard to maritime jurisdiction. Once
again we are presented with a wealth of material on the obligations of a
State under mternational agreements in respect of the ships registered
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in that State, and on the jurisdiction of a State under international law
in respect of ships on the high seas; both matters of great interest, but
in our submission wholly irrelevant to the case at present before the
Court. Indeed, it is true that numerous multilateral conventions on
shipping oblige the States parties to such conventions to take legislative
and other measures in order to secure the safety of life at sea, the sea-
worthiness of vessels, adequate living and labour conditions of crews on
board ship, and so forth and so on,

Appendix I of the Liberian Written Statement cites a number of such
conventions. There is really nothing surprising in the fact that such
obligations arc imposed on a State with respect to all ships to which
that State has granted the right to fly its flag. Evidently therc is no
escape from the argument that a State which has granted a ship the
right to fly its flag should be internationally responsible for such ship, its
conduct and the conditions on board. Such responsibility exists irre-
spective of the national system of registration. [t is the express grant by
a State of the right to fly its flag which entails its responsibility.

But such responsibiiity cannot be advanced as the basis of a claim
of a State vis-A-vis another State in an international organization, with
regard to the right to be elected as a member of an international bedy,
even if a right of that sort could exist at all under the constitution of
that organization.

Mr. President and Members of the Court, now that we are on the
subject of the treaties cited in Appendix I of the Liberian Written State-
ment, the Court may perhaps allow me to observe between parentheses
that several of these treaties, indicated by Liberia as “illustrating the
use of registration as a connecting factor in maritime matters”, do not
even rank as such under their own wording. Some of them use the con-
cept of the flag as expression of the link between a ship and a State,
without any reference to the conclusiveness of national determination
of the right to fly the flag or to registration. Thus, for instance, the Treaty
of Mannheim, the Convention and Statute of the Regime of Navigable
Waterways, and the Convention relating to Simplification of the Inspec-
tion of Emigrants on Shipboard. Other conventions, in particular the
Convention for Regulating the Police of the North Sea Fisheries and the
Final Act of the International Fisheries Conference 1943, require regis-
tration of fishing vessels, for obvicus reasons, which have nothing to do
with an alleged right of a State to determine, with international effect
vis-a-vis other States, which ships belong to it.

These remarks are only made in passing and by way of illustrating the
irrelevancy of much of the material presented. Already in itself it does
not make much sense to put together a series of treaty provisions “'using
registration as a connecting factor” since it is obviously impossible to
draw, without further argument, a conclusion from the use of a “con-
necting factor” in one context for the suitability of that same factor in
quite another context. One might as well pretend that the use of domiciie
as the connecting factor for determining the law applicable to family
relations is a strong argument in favour of construing domicile of the
owner as the situs of real property!

Now it might be argued that at ieast some of the bilateral agreements
cited by Liberia do give rights in respect of shipping to one State
vis-d-vis another State, and expressly state that such right exists with
regard to any ship that is registered within the territory of the former
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State. But again, this fact cannot have any bearing on the question now
before the Court, since the question now beforc the Court does not
concern the right of the vessels of one State to enter the ports of another,
nor does it concern the treatment of foreign shipping, nor anything else
relating to the status of a ship in foreign waters.

On the other hand, the present case does involve the position of
member States within an international organization and the alleged
abseclute right of a State to be elected as a member of one of its organs.
Liberia and Panama claim such right on the basis of the fact that a very
large amount of tonnage is registered within their respective territories.

Now if, for instance, Liberia, under its bilateral Treaty of Friendship,
Commerce and Navigation of August 8, 1938, with the United States,
claimed, in respect of a vessel registered within its territory, any privilege
accorded under that Treaty to Liberian merchant vessels, I do not think
that the United States would oppose such a claim.

Neither would anyone doubt that interference by, say, a Netherlands
man-of-war, in time of peace, with a ship registered in Liberia and pur-
suing alawfulavocation on the high seas, would constitute a violation of
Libertan sovereignty.

Again, ships registered in Liberia and passing the North Corfu Channel
or any other strait connecting two parts of the high seas would certainly
count in determining whether such strait is being used for international
navigation.

If, by mischance, a vessel registered in Liberia were to collide on the
high seas with a Turkish ship, Liberia could exercise its criminal juris-
diction in respect of the crew on board the Liberian ship with regard to
such incident of navigation.

All this is not contested and is indeed undeniable. Tt has, however,
nothing to do with the question whether or not the Assembly over-
stepped the limits of its discretion in not electing Liberia as a member
of the Maritime Safety Committee.

Many a page of the Written Statements of Liberia, the United States
and Panama has been devoted to the exclusive jurisdiction of a State
over the vessels registered in that State when they are on the high seas.
Cases are cited and learned authors are quoted at some length. All this,
in our submission, is completely beside the point, because the statements
fail to show what necessary connection there could possibly exist between
the exclusive jurisdiction of a State over a ship on the high seas and the
qualification of a State as “having an important fnterest in maritime
salety”” and as being a “‘ship-owning nation’ in the sense of Article 28(a)
of the IMCO Convention. Surely the enforcement of the national legis-
lation of a State concerning such matters as are enumerated in Article 29
of the Convention, on the high seas, can only be effected by the flag
State. But it requires no great effort of imagination fo see that the
national rules and regulations in respect of aids to navigation, con-
struction and equipment of vessels, manning from a safety standpoint,
prevention of collisions, handling of dangerous cargoes, and so forth
and so on, are not at all enforced by warships, police patrol beats and
Government vessels on the high seas, but they are enforced by the
authorities on the shore at the home port of the wvessel, through
establishments in the country where the ships actually beleng and
regularly return, in the exercise of the jurisdiction of the State over
the territory where the real centre of the shipping enterprise is located.
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From the point of view of effective application of such regulations few
things could be less relevant than the mere fact of registration of a
ship in a specific country.

Mr. President and Members of the Court, [ have tried to demonstrate
that most of the decisions of the Court cited by Liberia, the United
States and Panama, the treaties and agreements enumerated and
quoted in their statements and the other material adduced in their
arguments have little or no bearing on the problem with which the
Court is now faced, or, if they have, do not point in the direction of
the solution advocated by those States.

It is perhaps not surprising that in the mass of texts and dicta thus
put forward in the Written Statements, there are some rather conspic-
uous omissions.

No reference has been made, at least in the Written Statements, to
Article 5 of the Convention on the High Seas adopted at Geneva in
1958, with 65 votes for and none agamst. I need not read out this
Article once again, it has already been done by several other speakers.
These Conventions, however, are certainly the most recent and com-
prehensive codification of the law of the sea, and I may perhaps stress
again the point that it is abundantly clear from the discussions leading
to the adoption of that Article that, according to a general consensus,
mere registration is wof sufficient to establish a link between a ship
and a State. And it is perhaps significant that in the Written Statements
Liberia and Panama do not seriously endeavour to support their claim
for qualification as “large ship-owning nations’’ by indications of a
genuine link between their respective countries and the ships registered
there,

Another omission is that we cannot find in those Written Statements
any reference to the important and relevant decision of the Court in
the Nottebohm case. In this Judgment, I may recall, your Court stated
that the question whether the nationality conferred by the Government
of Liechtenstein on Mr. Nottebohm could be invoked vis-a-vis Guate-
mala in a case of diplomatic protection must be answered on the basis
of international law. In this case your Court made a remark which is
fully pertinent to the present contentions of Liberia, the United States
and Panama, and which, on page 21 of the Court’s Reports for 1955,
runs as follows:

‘‘... international practice provides many examples ofacts performed
by States in the exercise of their domestic jurisdiction, which do no
necessarily or antomatically have international effect, which are
not necessarily and automatically binding on other States or which
are binding on them only subject to certain conditions...”.

Indeed, one cannot fail to notice the striking analogy with the present
case, where some States claim an absolute right vis-a-vis other States to
be elected on an international body, on the simple basis of the fact that
they have, by their national legislation and practice, granted the right
to fly their flag to a considerable amount of tonnage of shipping.

With your permission, Mr. President and Members of the Court, I may
here devote some remarks to the similarities and differences between the
Nottebohm case and the present case.

In the Nottebohm case the Court, in deciding whether under the general
rules of international law a State is entitled to bring a claim before the
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Court against another State, has directly applied international law to the
question of the qualification of the requesting State, In other words, in
order to invoke a rule of international law against another State, the
former State must possess the status required to this effect under the
said rule of international law.

It would seem to me that this principle applies with even greater force
to cases such as the present one. In order to invoke vis-a-vis other States
whatever rights —if any—that Article 28 of the IMCO Convention might
give, the requesting State should have the status described in the rule
in question.

Now, in the Noftebohm case, the status of a State as entitled to bring
a claim against another State was, so to say, the counterpart of the
status of an individual having the nationality of that State, Now, that
last-mentioned status of nationality is one which is the subject of nalfonal
legislation and national administrative practice. Nevertheless, the Court
was of the opinion that national determination of the status of a person,
as being a national of a State, is not decisive for the status of that Siate,
in respect of the rule of international law concerning the conditions under
which such State can present a claim against another State.

In the present case, the status relevant for the application of Article
28 (a) is the status of a State “having an important interest in maritime
safety by reason of its being a large ship-owning nation”. Now, to this
international status does not correspond any pre-existing status of
“interests” or “‘ships’ as determined by national legislation.

That status is not the reverse of any status defined under national law,
It does not necessarily follow from the fact that a large number of ships
have, under Liberian legislation, the status of Liberian ships, that Liberia
is, in the sense of Article 28 fa) of the IMCO Convention, a large “‘ship-
owning nation”. Thus there is even less reason than in the No#iebohm
case to consider the fact of ships being registered in Liberia as relevant,
let alone as decisive for the question now before the Court.

Again, if there were a necessary connection between the status of a
State as circumscribed in Article 28 (a) of the IMCO Convention and the
status of a ship as defined under national legislation, there would still
apply by analogy what the Court has said in the Notfebohm case:

“A State cannot claim that the rules it has thus laid down are
entitled to recognition by other States, unless it has acted in con-
formity with this general aim of making the legal bond of nationality
accord with the individual’s genuine connection with the State which
assumes the defence of its citizens by means of protection as against
other States.”

But there is not even such a necessary connection between the two
types of status, '

Obviocusly the absence of such a connection makes the concept of
“having an important interest in maritime safety by reason of being a
large ship-owning nation” somewhat less precise than the concept of
. nationality as the basis of a State's right under general international law.

Now this is not at all an inconvenience. And here we come tothe other
reason why the principle underlying the Court’s decision in the Noitebohm
case, in our submission, applies a fortiori to the present case.

Indeed, in contradistinction to the rule of international law applied in
the Notlebohm case, Article 28 (a) is not—to borrow a phrase from another
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branch of the law—a self-executing clanse. Whatever interpretation of the
word “‘elected’” in Article 28 fa) is adopted, not even Liberia, Panama,
and the United States deny that Article 28 {2} does not in itself make any
State a member of the Maritime Safety Committee, but must be applied
by an international body, in this case by the Assembly of IMCO.

Accordingly, Article 28(a)} is a directive for the Assembly and such a
directive need not have the same precision as is advisable for rules which
directly determine the rights and duties of States.

Mr. President and Members of the Court, as I indicated at the outset,
I have limited myself to some aspects only of the case. I may be allowed
at the end of my statement to summarize the main points,

First—in proceeding to the election of the Members of the Maritime
Safety Committee, the Assembly enjoys a large measure of discretion
limited only by the directive that all Members of the Maritime Safety
Committee should have “an important interest in maritime safety”,
whereas with regard to at least eight of them, such interest should be
evidenced by the fact that they are “the largest ship-owning nations’,

Second—there is no support whatsoever i the IMCO Convention for
the thesis that the amount of registered tonnage alone qualifies a State
for election under those directives.

Third—other multilateral and bilateral treaties which may or may
not use registration as a connecting factor in maritime matters, and the
rules of general international law in regard to jurisdiction over vessels
on the high seas, are irrelevant to the question at present before the Court.
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8. ORAL STATEMENT OF Mr. SEYERSTED

(REPRESENTING THE GOVERNMENT OF NORWAY)
AT THE PUBLIC HEARINGS OF 2Q APRIL 160

[Public hearing of 29 April 1960, morning]

Mr. President, Honourable Members of the Court.

Befare presenting the Oral Statement of my Government, I wish to
express to you the great respect which my Government has for this High
Court. T also wish to state that I consider it a great honour and a privilege
to be given the opportunity of presenting my Government’s view fo
vou, Mr. President, and to the honourable Members of the Court.

I shall confine myself to first stating the principal contention of my
Government, and then, on a subsidiary basis, I shall deal with some of
the points raised by the learned Representatives of Liberia, Panama and
the United States in the course of their Oral Statements—without,
however, making any attempt to cover the entire field of their argument.

I

Article 28 of the IMCO Convention provides that all fourteen members
of the Maritime Safety Committee shall be “elected” by the Assembly.
It has been pointed out by Representatives from bath sides that this
Court has, on several occasions, stated that the terms applied in inter-
national conventions should be interpreted in accordance with their
natural meaning. My Government submits that the term “elected” im-
plies a choice, and that it would be inconsistent with this term to hold
that the Assembly is bound by one automatic and mathematical criterion.

Moreover, my Government feels that the term “ship-owning nations”
in itself is not sufficiently clear and specific to lend itself to such an auto-
matic application. Indeed, we believe that it would not be in accordance
with the natural meaning of the term “‘ship-owning” to make it mean
“ship-registering”. If this had been the intention, the drafters would have
used another term.

These considerations are, in the view of my Government, decisive. And
they are sufficient to establish that it was the intention of the drafters of
the IMCO Convention to allow the Assembly a real choice, by a compara-
tive evaluation of each candidate in all relevant respects, when it was to
select the eight largest ship-owning nations.

This interpretation is also supported by the general requirement, laid
down in Article 28, that the members of the Maritime Safety Committee
should be “nations having an important interest in maritime safety”.
This requirement is placed at the head of Article 28 (a) and thus applies
to both groups of members to be elected, including those which shall be
“the largest ship-owning nations”. This general applicability is also
reflected in the ensuing text of the Article. With the indulgence of the
Court, which has heard this Article on several occasions already, [ would
like to read it out once more;
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“The Maritime Safety Committee shall consist of fourteen mem-
bers elected by the Assembly from the Members, governments of
those nations having an important interest in maritime safety, of
which not less than eight shall be the largest ship-owning nations,
and the remainder shall be elected so as to ensure adequate repre-
sentation of Members, governments of other nations with an impor-
tant interest in maritime safety”, etc.

Unlike the learned Representatives of Liberia, Panama and the United
States, we believe the words “of which” and “‘other” give further evi-
dence that the drafters meant that both groups should have an important
interest in maritime safety. And the least we can then do is to interpret
the term “ship-owning nations’ in the way I have indicated above, so
that it conforms with the general condition of “‘important interest in
maritime safety”. Otherwise, if the Assembly were to apply the
mere fact of registration as an automatic criterion, and disregard all
other facters which qualify a nation as “ship-owning”’, one could not be
assured that all those members it would thus “‘elect” really have an
important interest in maritime safety.

I might add that the Assembly, which is expressly authorized by
Article 55 of the Convention to interpret its terms. did, after a full dis-
cussion, adopt the view that Article 28 does not involve any automatic,
mathematical test. This it did when it decided to arrange for separate
votes for cach of the cight places on the Committee and when it subse-
quently failed to elect two of the States included in Lloyd's List.

The Oral Statement made by the learned Representative of Liberia
has left no doubt that the rules for registration in that country are
particularly liberal and thus differ greatly from the rules of those coun-
tries which were elected to the Maritime Safety Committee. The difference
in the conditions for registration leads to a difference between the coun-
tries as far as the real meaning of flying a flag is concerned—a difference
which it is natural that the Assembly should take into account when
electing the eight largest ship-owning nations. Indeed it is common know-
ledge that Liberia and Panama differ from those eight ship-owning
nations which were elected to the Maritime Safety Committee in a num-
ber of respects which are entirely relevant to the requirements laid down
in Article 28, and which the Assembly was, therefore, entitled to take
into account when electing a committee to perform the functions de-
scribed in Article 2g—compare Article 1 (a) of the Convention.

Should the Court require further information concerning some of the
important differences between Liberia and Panama, on the one hand,
and the eight ship-owning nations elected by the Assembly, on the other
hand, I beg to refer inter alia to certain publications of the United Nations
and to two reports by committees of the United States. The publications
of the United Nations are a book in the United Nations Legislative
Series entitled ““Laws Concerning the Nationality of Ships’” and a supple-
mentary volume to this collection. These books reproduce the texts of
the various national laws on the subject, One of the United States
committees to which [ wish to refer submitted a report to the United
States Department of Commerce through the National Academy of
Sciences. The report is entitled "The Role of the U.5. Merchant Marine
in National Security”. It describes the extent of United States control
over American-owned ships under Panamanian and Liberian flags, as

2

wn
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compared to the modest control exercised by the flag countries. The
report may be found in Publication No. 748 of the National Academy of
Sciences and was published in Washington, D.C., in 1959. I refer especi-
ally to pages 55 to 60. The last report to which I might refer isone by
the Interstate and Foreign Commierce Committee of the United States
Senate. It can be found m 81st Congress, 2nd Session, Final Report of
the Intersiate and Foreign Commerce Commiitiee, Washington, 1950 and [
refer to pages 63 and following. I do not believe it is necessary for me to
take up the time of the Court by quoting from these or other publica-
tions. But 1 shall, of course, be glad to submit them to the Court, should
it so desire,

Some other Governments have already recalled that the same
distinction as was made by the Asscmbly in electing the members of
the Maritime Safety Committee was made by the Geneva Conference
which adopted the IMCO Convention in 1948, when it designated the
members of another principal organ of the Organization—the Council.
Article 17 provides that the Council shall consist of 16 members, of
which “six shall be governments of the nations with the largest interest
in providing international shipping services”. The Article provides
further that “in accordance with the principles set forth in this Article
the first Council shall be constituted as provided in Appendix I to the
present Convention”. And Appendix I provides that the six members
referred to should be Greece, the Netherlands, Norway, Sweden, the
United Kingdom and the United States.

Before this list was adopted by the Conference, the delegate of
Panama, which at that time was ranking fifth on the list of registered
tonnage, argued that Panama was entitled to a seat on the Council.
However he received no support from other delegates, and Panama
was not included in the list. Information on this point may be found
in document E/CONF.4/SR Revised, pp. 57-59.

Those who established the IMCO Convention in 1948 have thus
themselves recognized the special position of Panama as compared to
the other countries, And there is no evidence that they intended to
instruct the Assembly to take a different stand in electing the members
of the Maritime Safety Committee. On the contrary, in Article 28,
relating to the composition of this Committee, they expressly used
the word “elect”. And this word does not appear in Article 17 (a),
relating to the six members of the Council. Article 17 merely says
that “‘the Councit shall consist of sixteen Members and skall be composed
as follows”. And Article 18, relating to the composition of subsequent
Councils, says that ‘““the Council shall determine—determine—for the
purpose of Article 17 (a}, the Members, governments of nations with
the largest interest in providing international shipping services’.

It is true that in certain other respects it is impracticable for the
Organization to rely upon a discretionary decision by a deliberative
organ. In such cases it may be necessary to resort to an automatic
test. The drafters of the Convention themselves found it necessary to
resort to such a test with regard to the question of the date upon
which the Convention was to enter into force. Article 60 of the Con-
vention provides in fact that the Convention “shall enter into force
on the date when twenty-one States, of which seven shall each have
a total tonnage of not less than one million gross tons of shipping,
have become parties to the Convention...”. | would like to emphasize
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that in this case, where the drafters of the Convention considered it
essential to have a simple test, they chose a form of words which is
different from those employed in Article 28. Indeed, they chose the
terms which are normally used when one wants to refer to registered
tontnage.

The Assembly, too, has resorted to such terms, when at its first
session it made a provisional decision on the apportionment of the
expenses of the Organization among its members, in accordance with
Article 31 (b) of the Convention. In its Resolution A. 20 (1), the Assembly
decided that cach member should contribute a basic assessment,
apportioned on the same scale as the budget of the United Nations,
plus an additional assessment “determined by its gross registered
tonnage as shown in the latest edition of Lloyd’s Register of Shipping"’.
These terms arc still more categorical, and still more different from
those employed in Article 28. But it may be inieresting to note that,
before they were adopted, the Norwegian representative in the Assembly
Finance Committee suggested that Liberia and Panama should only be
required to pay the basic assessment, not the additional assessment.
However, this idea was disapproved of by the representative of Liberia,
and it was therefore not given further consideration by the Committec.

In both these examples which 1 have cited, the drafters of the Con-
vention and the Assembly, respectively, wanted for practical reasons
a simple or even a mathematical test, and they chose their words
accordingly. My Government is convinced that had the same drafters
wanted this simple test for election to the Maritime Safety Committee,
they would have used the same words in Article 28. But they did not
do so because they rightly considered it neither necessary nor appro-
priate to bind the Assembly for all time to a mathematical criterion
in these important clections.

Mr. President, Honourable Members of the Court, I have now con-
cluded the presentation of the principal conclusions of my Government,
and 1 would like to summarize it as follows.

The Assembly is entitled to exercise a certain amount of discretion
in electing the members of the Maritime Safety Committee, by taking
into consideration all those facts and relationships which together
constitute a “‘ship-owning nation” having “an important interest in
maritime safety”. It is not possible to single out any special criterion,
in the sense that the Assembly should be bound to elect those eight
members which satisfy this particular criterion on a purely mathe-
matical test,.thus depriving it of the genuine choice which is an inherent
element in an election.

i1

I shall then, with your permission, Mr. President, pass on to the
second part of the Oral Statement of my Government.

Some of the learned Representatives whoe have preceded me in this
presentation have maintained that the Assembly was bound to apply
one single criterion. This makes it necessary for me to make the
substdiary observation that should the Court, despite the words em-
ployed in Article 28 and despite the other reasons 1 have indicated,
hold that Article 28 does impose upon the Assembly one single test,
my Government submits that this test must be owsnership rather than
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registration. And ownership must be owxnership by genuine tnlerests of
the country concerned. This is the test which comes closest to the
actual words used: ‘‘ship-owning nations”.

It would not be in accordance with the natural meaning of the
admittedly imprecise words of Article 28 to term a Member a large
ship-owning nation, if neither itself nor its citizens or companies
domiciled in and operating from that country are genuinc owners of
a large amount of shipping. Even if the Assembly is considered obliged
to “elect” by one single standard, this standard must be a real one,
and not based upon mere nominal ownership, which, we submit, does
not necessarily reflect an “‘important interest in maritime safety”.

My Government therefore submits, as 1is subsidiary view, that if it
is held that the Assembly is bound to apply one single test, this must
be the test of ownership by genuine interests of the country concerned.
It is for the Assembly to judge which members satisfy this test. And,
in our view, the Assembly exercised this judgment in a correct manner
when it elected those countries which it did elect, in preference to
Liberia and Panama.

[Public hearing of 29 April 1960, afternoon]

Mr. President, Honourable Members of the Court, at the last session
I submitted the principal contention of my Government, which is that
the Assembly had a certain measure of discretion in sclecting the eight
largest ship-owning nations, and that it is not bound to apply one
single criterion to the exclusion of all others. I then submitted the
subsidiary view of my Government, which is that, should the Court
consider that the Assembly was obliged to apply one single test, then
this test must be ownership by genuine national interests.

11

My Government would have preferred to stop its argument here—
as it did in its Written Statement. However, in their Written and Oral
Statements, the honourable Representatives of some other Governments
maintain that the Assembly was bound to apply solely the test of
registered tonnage. Although my Government believes that this—for a
number of reasons, which [ have already indicated—would imply a
violation of both the words and the spirit of Article 28, and would
not be in harmony with the purposes of the Organization and the
Maritime Safety Committee, I would like, in conclusion, to make some
further observations of a subsidiary nature with regard to the situation
which would arise, should the Court agree with the view that registration
is to be applied as a single test.

My Government submits that, even in this case, the Assembly could
not—in the application of Article 28—indiscriminately accept any
registration, without looking at the realities behind it and the applicable
rules of international law.

[t is not in accordance with sound principles of law to let the right
of a country depend exclusively upon facts which it is within the
exclusive power of the Government concerned to create. Should one
consider such a criterion to provide a single test for establishing certain
international rights of the State, one must at least ascertain that the
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State has exercised its power within certain limits laid down in inter-
national law. Otherwise, one would arrive at complete ‘arbitrariness.
As was pointed out by the learned Representative of the Netherlands
this morning, this Court has already had ocecaston to recall that:

“_.. international practice provides many examples of acts performed
by States in the exercise of their domestic jurisdiction which do
not necessartly or automatically have international effect, which
are not necessarily binding on other States or which are binding
on them only subject to certain conditions”.

The quotation is from the Nottebohm case, [.C.[. Reporis 1955, page 21.

One of the clearest examples of this has been provided by the Court
itself in its Judgment in the Nottebohm case between Liechtenstein
and Guatemala, where the Court held that Guatemala was nof obliged
to recognize a former German citizen—who had been domiciled in
Guatemala for nearly forty years—to recognize him as a citizen of
Liechtenstein merely because this country had naturalized him under
its own law. Although the Court of course is well acquainted with its
own judgment, I hope I shall be forgiven if 1 recall some of the
statements made therein, in addition to the one which was quoted by
the honourable Representative of the Netherlands this morning. The
Court stated, inler alia:

“According to the practice of States, to arbitral and judicial
decisions and to the opinions of writers, nationality is a legal
bond having as its bases a social fact of attachment, a genuine
connection of existence, interests and sentiments, together with
the existence of reciprocal rights and duties. It may be said to
constitute the juridical expression of the fact that the individual
upon whom it is conferred, either directly by the law or as the
result of an act of the authorities, is in fact more closely connected
with the population of the State conferring nationality than with
that of any other State. Conferred by a State, it only entitles
that State to exercise protection vis-a-vis another State, if it
constitutes a translation into juridical terms of the individual's
connection with the State which has made him its national.”

And there is a further quotation, which I would like to read:

“The Court must ascertain ... whether the factual connection
between Nottebohm and Liechtenstein in the period preceding,
contemporaneous with and following his naturalization appears to
be sufficicntly close, so preponderant in relation to any connection
which may have existed between him and any other State, that
it is possible to regard the nationality conferred upon him as real
and cffective, as the exact juridical expression of a social fact of
connection which existed previously or came into existence there-
after.”

The quotations are from [.C.J. Reports 1955, pages 23-24.

It may be noted in passing, aithough I do not propose to dwell on
this aspect, that here the Court deals with a point which is similar to
that raised by the learned Representative of Liberia at the end of his



366  STATEMENT OF MR. SEYERSTED (NORWAY}—29 1V 60

Oral Statement; namely, the question at what time should the facts
which constitute the “genuine link™ exist—before or after registration?

In the Judgment which ! quoted, the Court based its decision upon
the principle that the mere naturalization of a physical person does not
entitle the naturalizing State to represent the person concerned inter-
nationally, if such naturalization does not reflect a genuine connection
between the person and the State concerned.

The International Law Commission, in its draft articles of 1956 on
the Law of the Sea, employed a similar term with regard to the nation-
ality of ships. It provided, in Article 29 of its draft, that there must
exist a genuine link between the ship and the State whose flag it flies. Like
the Court in the Nottebohm case, the Commission did not define any
single criterion upon which such genuine link would depend. It declared,
in 1ts cornmentary to Article 29, that, as in the case of the grant of
nationality to a person, national legistation on the subject of nationality
of ships “must not depart too far from the principles adopted by the
majerity of States, which {and this I emphasize] may be regarded as
forming part of international law”. In other words, like the International
Court of Justice had dene with regard to physical persons, the Inter-
national Law Commission considered with regard to ships that a pure
act of registration, although valid under domestic law, could not auto-
matically be invoked internationally. It must satisfy certain require-
ments laid down in international law itself, and these depended, in the
giew of the Commission, upon the principles adopted by the majority of

tates.

The first Conjerence on the Law of the Sea at Geneva in 1958 took a
similar view when it considered the draft articles of the International
Law Commission and turned them into the four Conventions on the Law
of the Sea. It was felt at the Conference that States would not be able
to carry out their international obligations in respect of ships flying their
flag unless there existed a genuine link between the State and the ship,
and, in particular, unless the State exercised effective jurisdiction and
control over the ship. The Conference consequently adopted unanimously
the following provision in Article 5 of the Convention on the High Seas:

“Each State shall fix the conditions for the grant of its nationality
to ships, for the registration of ships in its territory, and for the
right to fly its flag. Ships have the nationality of the State whose
flag they are entitled to fly. There must exist a genunine link between
the State and the ship | in particular, the State must effectively exercise
its jurisdiction and confrol in administrative, technical and social
matters over ships flying its flag.”

The learned Representatives of Liberia and Panama, in their Oral
Statements, questioned this provision in respect of its status and its
contents. They maintained that Article 5 was not binding, since the
Convention had not yet been ratified. And they claimed that the contents
were too vague and that nobody knew what “genuine link’ implied. At
the same time the honourable Representative of Liberia suggested that
genuine ownership and a number of other important criteria did not
enter into the term “genuine link”, and he based this upon the legis-
lative history of the Article,

I shall deal with these points successively.
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First—the question of status. 1 have already indicated that the Inter-
national Law Commission in its commentary stated that national legis-
lation on the nationality of ships must not depart tco much from the
principles adopted by the majority of States, which may be regarded as
forming part of international law, The same view was expressed at the
Conlference itself by those who supported the proposal of the Commission.
And the Conference adopted the following preamble to the Convention:

“The States Parties to this Convention,

Desiring to codify the rules of international law relating to the
high seas,

Recognizing that the United Nations Conference on the Law of the
Sea held at Geneva from 24 February to 27 April 1958, adopted the
following provisions as generally declaratory of established prineiples
of international law,

Have agreed as follows: ...

1

In accordance with this, my Government submits that Article 5
expresses established principles of international law, since States cannot
fulfil their international obligations in respect of ships flying their flag
unless there exists a genuine link and, in particular, effective jurisdic-
tion and control,

Then T shall deal with the question of the contents of this Article 5.
T have already indicated that the International Law Comimission did not
specify any criteria which should form part of the genuine link, but
that they referred to the principles adopted by the majority of States.
As pointed out by the learned Representative of Liberia, the Commission
in an earlier draft did specify certain criteria, based in fact upon the
criteria which were adopted by the [nstituf de Droit International in
18g¢6, and which were quoted by the learned Representative of Italy
yesterday. But the International Law Commission decided in the end
that “existing practice in the various States is too divergent to be
governed by the few criteria adopted by the Commission”. and it also
said that these few criteria “could not prevent abuse”. This it said
expressly in paragraph (3) of its commentary to the draft article. That
was why the Commission decided to adopt one general formula. It wanted
to include more criteria. There is thus, in the submisston of my Govern-
ment, no basis for asserting, as did the honourable Representative of
Liberia, that it follows from the successive drafts of the International
Law Commission that a number of the most important criteria must be
left out of consideration in the application of the “genuine link”. The
honourable Representative of Liberia stated that the Commission did
not intend that the general expression which it introduced in its last
draft should give rise to a stricter rule of law than the earlier text with
the enumeration of criteria. But this, [ submit, does not conform with the
Commission’s own words when it said that the old text “could not pre-
vent abuse”.

As for the interpretation of the formula, it was submitted at the
Conference, by those who supported it, that efective jurisdiction and
control were indispensable elements of the genuine link, and that this
should, therefore, be added to the text proposed by the Commission, and
that was done. Otherwise, it was pointed out that there must be many
other links between a ship and the State whose flag it flies. Many exam-
ples of such links were given by the special rapporteur of the Commission,
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who had prepared the draft articles, and also by other speakers. These
examples included ¢sner alia the nationality and the domicile of the owner
and his principal place of business, the nationality of the officers and the
crew, and the extent to which parties suing the shipowners might in
fact have recourse to the courts of the flag States. But it was emphasized
that one could not point out any one of these elements as indispensable.
It was the aggregate of these links which, together with the effective
jurisdiction and control, constituted the genuine link. And it was very
difficult to single out certain criteria as necessary and others as insigni-
ficant in this respect. It was the sum total which mattered. I shall again
quote from the commentary of the International Law Commission to
Article 2q. [t says:

“With regard to the national element required for permission
to fly the flag, a great many systems are possible, but there must be
a minimum national element.”

There is thus no basis for claiming that the contents of the “genuine
link” consist of, or preclude, any particular criterion, except that effective
jurisdiction and control, which were added to the text of the Interna-
tional Law Comimission, are a condition sine gua non. Nor is it possible to
claim that the term “genuine link” is any more vague than many other
general legal terms to which international conventions, like national
legislation, frequently resort. This too was clearly pointed out at the
Conference on the Law of the Sea, inter alia by the special rapporteur
who prepared the draft article for the International Law Commission.

Further information on these questions may be found in the Reporf of
the International Law Commission covering its eighth session, pages 24
and 25, and in the Official Record of the United Nations Conference on the
Law of the Sea, Volume I'V. The statement by the special rapporteur is
reproduced in this volume at pages 32 to 35. And [ shall not take up the
time of the Court by quoting any more from these documents.

Mr. President, if I may make one small digression, 1 would like to draw
attention to the fact that even mational couris have in certain respects
found it necessary to disregard registrations when they do not reflect the
realities involved. The Supreme Court of the United States took cogni-
zance of this fact in its judgment of 25 May 1953 in Lawuritzen v. Larsen.
In this judgment it is stated as follows:

“It is common knowledge that in recent years a practice has
grown, particularly among American shipowners, to avoid stringent
shipping laws by seeking foreign registration eagerly offered by
some countries. Confronted with such operations, our courts on
occasion have pressed beyond the formalities of more or less nominal
foreign registration to enforce against American shipowners the
obligations which our law places upon them.”

As an illustration of such court practice, the Court cited Gerradin v.
United Fruit Co., 1933 American Maritime Cases, page 81, and Central
Vermont Co. v. Durning, 1935 American Maritime Cases, page g. 1 shall
not take up the time of the Court by adding yet other citations to this
list, but 1 might add that, in the particular case before the Supreme
Court, the Court did not find it necessary to disregard the registration,
because it found that the ship, which was Aying the Danish flag, was
genuinely owned by a Danish national.
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Having made this digression, I would like to make a concluding obser-
vation on the genuine link as part of international law.

Naturally, it is not the contention of my Government that the regis-
tration of ships in Liberia and Panama must be regarded as invalid in
any and all respects. One cannot, of course, deny the de facfo existence of
such registrations. And in a number of cases, | admit, registration in
Liberia and Panama is, for practical purposes, taken at face value by
other Governments and by international organizations.

But, Mr President, and this is important, any type of registration of
ships which a State sees fit to adopt does not confer upon that State a
right or a privilege in its relationships with other nations and with inter-
national organizations.

Therefore, if the Court should consider that registered tonnage is the
only valid test for the purpose of determining the eight largest ship-
owning nations, I submit that it is perfectly permissible, before applying
this test, to scrutinize the types of registration used by the nations rank-
ing highest on the tonnage list. And frankly, Mr. President, I can think
of no organ better placed to pass judgment on the merits of different
types of national registration of ships than the supreme body of the
Inter-Governmental Maritime Consultative Organization.

IV

Mr. President, honourable Members of the Court, this concludes the
final part of my Statement. I have entered into these questions of the
international validity of the registration of ships because I felt that [
ought to deal not only with the principal submission of my own Govern-
ment, but also with the submissions made by the learned Representatives
of other Governments. However, as you will have inferred trom my pre-
ceding remarks, my Government for its part feels that it is not really
necessary to enter into these questions of what conditions a registra-
tion must satisfy under international law, because, in our view, Article 28
does not impose upon the Assembly any automatic criterion in its election
of the members of the Maritime Safety Committee.

[ therefore would like, in concluding my Statement, to revert to the
original—and principal—submission of my Government. This is that
Article 28 allows the Assembly a certain amount of discretion in its
election of the members of the Maritime Safety Committee, and that in
electing the eight largest ship-owning nations, the Assembly has in fact
exercised this discretion within any reasonable limitations that can be
inferred from the words and the spirit of Article 28, as interpreted against
the background of the purposes of the Organization and the Maritime
Safety Committee as laid down in other articles of the Convention.

I wish to thank you, Mr. President and honourable Members of the
Court, for your patience in listening to the statement which I have had
the honour to make on behalf of the Norwegian Government.
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9. ORAL STATEMENT OF Mr. VALLAT

(REPRESENTING THE GOVERNMENT OF THE UNITED KINGDOM)
AT THE PUBLIC HEARINGS OF 20 APRIL AND 2 MAY 1960

[ Public hearing of 29 April 1960, afiernoon]

May it please you, Mr. President and Members of the Court.

I appear, as you know, to make a statement on behalf of the Govern-
ment of the United Kingdom.

This is the first occasion on which it has been my honour to appear
before this Court as the Representative of my Government, and T am
fully conscious of the privilege and responsibility of appearing before
this high tribunal.

In trying to fulfil my task, Mr. President and Members of the Court,
I conceive that it is my duty to try to lay before the Court all the con-
siderations which may seem to be relevant and which, in the view of the
Government of the United Kingdom, may help the Court towards a
proper conclusion. I cannot accept, either for the Government of the
United Kingdom or for those who oppose their views, the limitation which
has been suggested by the Government of Liberia in the passage which
appears on page 65 of the printed volume containing the Written State-
ments submitted to the Court. It is somewhat surprising to read there
the suggestion that Members of IMCO who gave reasons during the
debate in the Assembly for their line of conduct are not free to invoke in
the present proceedings arguments which they did not advance or which
they may not have contemplated during the relevant debate in the
Assembly. In our submission, Mr. President, any such limitation would
not be in the interesis of justice and the suggestion is based on a mis-
understanding of the procedure and functions of the Court in its advisory
capacity.

The Government of the United Kingdom are represented here today
in the spirit of Article 606 of the Statute of the Court. We, and 1 take it
all the other Representatives present, appear in order to comment in
whatever may seem the most appropriate way on the Statements, both
Written and Oral, made by other States.

The Government of the United Kingdom have studied all the Written
Statements, giving special attention to the arguments of those who claim
that the Maritime Safety Committee, as selected by the First Assembly
of IMCO, is not validly constituted. [ have also listened with great care
to the comments made here which have been adduced in an attempt to
show that the Committee is not validly constituted. But [ am bound to
say that these arguments and comments do not carry conviction. In
my submission, they leave substantially untouched the essential consider-
ations submitted by those who maintain that the Committec is validiv
constituted. Accordingly, I see no reason to depart from, or to repeat, the
considerations already submitted by the Government of the United
Kingdom in their Written Statement, and without troubling the Court
with a repetition of what was said there, I wisi to maintain the reasons
and the conclusions made in that Statement.
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My chief purpose today is to offer comment on the arguments of those
who oppose the valid constitution of the Maritime Safety Committee.
In fact, the greater part of my remarks will be directed to the arguments
put forward on behalf of the Government of Liberia, whose case has
been so ably and {ully presented by the Representatives of that Govern-
ment. But this is merely for convenience and my comments will in effect
be directed to the arguments of all those who have attacked the election
of the Committee. Indeed, the main threads of their arguments are
substantially the same, and the criticisms of the arguments made by
one of them apply also to the arguments of the others.

Mr. President and Members of the Court, the issue in this case is a
comparatively simply one. As was said at the beginning of this oral
hearing by the distinguished Representative of Liberia, Mr. Weeks,
“it is exclusively one of the interpretation of a treaty’. It is maintained
on the one hand

(i) that Article 28 (a) of the IMCO Convention makes no mention of
and does not provide for any statistical criterion governing the
election of members of the Maritime Safety Committee,

(ii) that the election of the Committee under that Article implies
room for the exercise of judgment or discretion by .the Assembly
of the Organization, and

(iti} that the idea of an election is inconsistent with the application
of amy automatic statistical criterion giving certain countries
the right to be members of the Committee,

On the other hand, it is argued that there is “a mandatory duty to
elect” certain States according to the statistical criterion of “'the quantity
of tonnage which appears on the National Register”.

That, in essence, Mr. President and Members of the Court, | suggest is
the essential issue that we have to consider.

Although the essential issue is a simple one, the views of the Members
of the Organization who argue in favour of the automatic statistical
criterion indicate that there is room for differences of opinion as to what
the criterion should be. One test suggested is the one which I have just
mentioned, namely “the quantity of tonnage which appears on the
National Register”, that is, of course, the register maintained by each
individual State. Another is the figures for gross registered tonnage as
they appear in Lloyd’s Register of Shipping Statistical Tables current
on the date of the election. These two tests are not in fact the same,
A third possible test, which has been suggested by the Government of
Liberia, is the tonnage of shipping on the National Register which is
nominally owned by nationals of the State concerned, whether they be
natural persons or corporations. A fourth possible test, also suggested in
the Written Statement of the Government of Liberia {(and I refer here
to p. 34 of the printed volume) is “‘those nations which reaily are ‘the
largest shipowning nations' ”. That of course is not the submission of
the Government of Liberia but it is interesting that those words are,
in fact, used in the Written Statement of that Government.

It may be that the last of these criteria is beginning to approach the
true interpretation of Article 28 (a) of the Convention, but it is not
simply a matter of statistics to say which are “really” the largest ship-
owning nations, For example, it will be seen from the figures of 31 De-
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cember 1658, quoted by the Government of Liberia on pages 34 and 35
of the printed volume, that at that date 1,073 vessels flew the Liberian
flag and their total gross registered tonnage was 11,074,559 tons. But
according to the same statement only 514 ships, totalling 6,076,030
gross registered tons, were registered in the name of Liberian nationals,
whether they be individuals or companies. In other words, only about
half of the total gross registered tonnage of Liberia was even nominally
owned by individuals or companies who might be regarded as Liberian
nationals. .

Even so, one has not arrived at the amount of shipping which can
really be regarded as Liberian because much of the shipping which is
nominally owned by Liberian nationals is beneficially owned by the
nationals of other States. This was, in effect, admitted by the Representa-
tive of Liberia himself in his Oral Statement on the morning of 26 April,
He explained that the web of ownership is one which cannot, in all cascs,
easily be untangled. Real ownership cannot be determined on the basis
of any purely statistical test. In my submission this fact serves to show
that the Assembly of IMCO, and in the last analysis its Members, have
the right and, indeed, the duty to exercise their own judgment as to
whether in reality the country in qguestion is one of the eight largest
ship-owning nations. This right and duty of the Assembly, of course,
applies equally to all Members of the Organization including the United
States, the United Kingdom and the Netherlands, as well as Liberia
and Panama. But there is no doubt that according to any test of beneficial
ownership Liberia and Panama would not be among the eight largest
ship-owning nations.

Alr, President, from these general remarks I should like now to turn
to a more detailed consideration of the various subjects that have been
discussed during the course of this oral hearing. 1 think it is convenient
to use Part 1I of the Written Statcment by the Government of Liberia
as the key for this purpose. That part dealing with the interpretation of
Article 28 {a) of the Convention does so under four heads. These are:—

1. The Mandatory Character of Article 28 (a).
I1. The Largest Ship-Owning Nations.

ITI. “An Important Interest in Maritime Safety”, and, to complete
the heading, {ts Limited Relevance.

IV. Effects of the Correct Interpretation of Article 28 (a).

I think these leadings also cover the greater part of what has been
said during the present oral hearing by other Representatives. Therefore,
I hope that it will be convenient to Members of the Court if I comment
on each of these sections separately. 1 should, however, like to change
the order and to comment first on Section IV, then on Sections I, I
and II in that order.

First then, as to Section 1V which relates to the effects of what is
called ‘'the correct interpretation of Article 28 (). According to the
view stated by the Government of Liberia in this section, the conclusion
to be drawn from their interpretation is that Liberia was “entitled to
election”” to the Maritime Safety Committee. In other words, the effect
of adopting the interpretation suggested by Liberia, Panama and the
United States would be to give individual States a right to be elected.
Liberia and Panama are thus asserting their own claims and their own
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interest. They are secking to impose their own claim, as a matter of
right, on the other Members and on the Organization. lhcy are, in this
way, also secking to deprive the Organization of any measure of dis-
cretion or judgment with respect to the election of the majority of the
Maritime Safety Committee. 1t is odd, I suggest, that this attempt should
be made to deprive the plenary body of the normal function of protecting
the interests of the Organization,

Yet, it is argued that the application of an automatic criterion is
necessary in the interests of the Organization. On examination, this is
clearly seen not to be so. In particular, the criterion of gross registered
tonnage would not, as seems to be implied, provide a uniform test
equally applicable to all the Members of the Organization. Each State
is responsible for the maintenance of its own Nattonal Register of Ship-
ping. The registration of vessels is in the first instance dependent on the
national law of each State. Conditions for registration may, and do,
vary from country to country. For example, under the law in force in
the United Kingdom, registration of a ship is dependent on the British
nationality of its owner. To qualify for registration the ship must be a
British ship. In some countries, as we know, registration of a ship is
not dependent on the nationality of its owner.

Further examples of variations are ready to hand. If the Members of
the Court were to turn to the well-known volume in the Usnited Nations
Legislative Series entitled "“Laws Concerning the Nationality of Ships”,
published in 1955, and the supplementary volume on the same subject,
published in 1959, they would find that, quite apart from the question
of the nationality of ownership, the practice of States varies in regard
to such important matters as the definition of a ship for purposes of
registration and the limits of tonnage below which registration is not
required. This point is quite significant, I submit. In this connection,
the Philippines appear to require all ships' of more than three tons to
be registered (I refer to p. 138 of the 1955 volume). Most countries, on
the other hand, impose a rather higher minimum. These variations
might well have significant results if the national register were made
the sole test of a nation’s position as a ship-owning nation and if, for
instance, the nation in question had a large fleet of small fishing boats
falling just below the minimum limit for registration. Practice differs
too in the matter of provisional registry certificates and as regards
Government-owned ships. Some countries register Government-owned
ships, though not necessarily all such ships, whereas others do not. Yet
if there is one category of ships which can scarcely be left out of the
account when interpretating the phrase “ship-owning nations”™, it must
surely be ships owned by the Governments of those nations.

Practice varies too as regards the extent to which charterers can register
ships as well as owners, and it is even possible—though of course rare-—
for a ship to appear on two National Registers at one and the same
time.

Can it, therefore, reasonably be held that an international organ-
ization, in electing members to a bedy such as the Maritime Safety
Committee, must be bound by the action. of each of its members in
laying down conditions for registration and maintaining its own National
Register of Shipping? I suggest, Mr. President and Members of the Court,
that it would be most unreasonable to leave an international organ- -
ization in effect at the mercy of individual States in that way.



374 STATEMENT OF MR. VALLAT {U.K.}—=29 IV 60

It may be recalled, in passing, that in the Notiebohm case, which has
already been cited before the Court, this Court did not regard itself as
bound by the unilateral act of a State in the grant of its nationality to
an individual. I suggest that still less is it right that an international
organization should be regarded as bound in this respect by the unilateral
act of registration.

I submit that in a case such as the present where the interests of
an organization as a whole are involved (and not the liabilities or
duties of the individual State) it would be unrcasonable to regard
the hands of the organization as being tied by the law and action of
the individual State.

Mr. President, Members of the Court, as I was saying in the previous
portion of my statement, the practice in the matter of registration
varies considerably from State to State according to the national laws
of those States, and therefore, in my submission, it would be unrea-
sonable ta regard the hands of an international orgamization as being
tied by registration under the national laws of the individual State.

Likewise 1 submit that it would be unreasonable for the hands of
the Organization to be tied permanently by its constitution to the
action of a private enterprise such as Lloyd’s Register of Shipping,
which acts independently of the control of Governments or of the
Organization. The statistical tables produced by Lloyd's Register of
Shipping are prepared on its own responsibility. Information for the
tables is derived partly from Governments, partly from the Society’s
own surveyors, and partly from information provided by shipowners.
There is room here perhaps for error, and certainly for differences of
assessment. Thus, not only may there be differences between the bases
on which national registers are prepared, but there may also be differences
between the bases on which those registers and the Lloyd's Register
of Shipping Statistical Tables are prepared. For example, the United
Kingdom Register of Shipping includes vessels down to a gross tonnage
of 15 tons, whereas the relevant tables in the Lloyd's Register of
Shipping Statistical Tables for 1g58 do not include ships of less than
100 tons gross. It may well be asked, therefore, whether it is reasonable
to regard these Statistical Tables as being conclusive—and that is
what is said, Mr. President, econclusive—for the purposes of election
to the Maritime Safety Committee.

Now there is another respect in which the automatic applicability
of the Statistical Tables is open to serious doubt. Although the Tables
for 1958 were published in November, they were based on the gross
tonnage of ships entered in Lleyd's Register Book as printed and
published in July of that year. The clection of members to the Maritime
Safety Committee was held on 15 January 195¢. This was about six
months after the date of publication of the gross tonnage of ships on
which the Statistical Tables for 1958 were based. Whether the figures
published in July of 1958 were then completely up to date I cannot
say, but having regard to the ordinary processes involved in the col-
lection of information, its printing and publication, the chances are
that cven at that date—at the date of publication of the figures—
there had already been changes in the gross tonnage of ships on the
National Registers. It is certain that there must have been changes
in the gross tonnage of ships on the National Registers hetween July
1938 and the election held on 15 January 1950.
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Such changes could easily have a material cffect on the statistical
position at the date of the election. Let me take an example from
the facts. It will be seen that according to the Statistical Tables for
1958, the gross tonnage for Panama was 4,357,800 tons, while the
gross tonnage for France was 4,337,035. Thus there was a difference
of less than 20,000 tons bectween Panama and France according to
Lloyd's Register Book as printed and published in July 1958. The
registration of one large ship by France between July 1958 and
15 January 1959 could have altered the statistical position as between
France and Panama. The figures for various countries in the Statistical
Tables might easily be closer to one ancther than the figures for France
and Panama were. But even on the basis of that illustration it would,
in my submission, be manifestly absurd to take the figures from the
Lloyd’s Register of Shipping Statistical Tables as determining the
so-called right to be elected to the Maritime Safety Committee.

In any event, not only might the application of a test of this kind
lead in terms of figures to the wrong results in particular cases, but
it might well lead to unsatisfactory results in cases where the figures
of registered tonnage for two Members, either on the National Register
or as shown in the Statistical Tables, were further apart than in the
French/Panamanian example just given.” Of course 1 am taking a
hypothetical case now, but the application of the automatic test could
result in a State with a larger registered tonnage but with comparatively
little to contribute on the subject of maritime safety becoming a
member of the Maritime Safety Committee, in preference tc a State
with a smaller tonnage on its National Register but having vastly
more experience and more to contribute on the subject. From the
point of view of the Organization, surely this would be a most un-
satisfactory result,

Therefore, it may be ccncluded that the application of an automatic
statistical test would not contribute best to the fulfilment of the
functions of the Maritime Safety Committee or of the purposes of the
Organization.

The comments which T have just been making relate, in the main,
to the practical effects of what is claimed by the Governments of Liberia
and Panama to be the correct interpretation of Article 28 (a). I have
used the heading as a peg on which to hang these comments. In fact,
the relevant section of the Liberian Written Statement is concerned
mainly with an attempt to apply the Advisory Opinion of this Court
on Conditions of Admission of & State to Membership in the United
Nations, which is cited as I.C.J. Reports 1948, page 57. The purpose
of that comparison is te try to lead to the conclusion that the Assembly
of the Organization is legally bound to clect those Members which
fulfil the conditions laid down in Article 28 (a). It is suggcsted that no
valid distinction can be drawn in this respect between Article 28 fa)
of the IMCO Convention and Article 4 (1) of the Charter of the United
Nations, There is indeed a parallel, Mr. President, between the two
provisions, and in large measure the reasoning of the Court in that
case applies to the present case. The Government of the United Kingdom
do not contend, and have at no stage contended, as has been alleged
here, that the Assembly of the Organization has an unfettered discretion
or is entitled to ignore the limitations on its powers or the criteria
for its judgment laid down in Article 28 {a).
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However, to say that the Assembly of the Organization is bound
by the conditions laid down in Article 28 (a) does not answer the
question now before the Court. In the submission of the Government
of the United Kingdom, the conditions laid down in that Article do
not provide any automatic criterion. On the contrary, as in the case
of Admissions to the United Nations, a measure of judgment or discretion
s left to the Assembly in determmmg whether particular States fulfil
the conditions and should be elected to the Maritime Safetv Committee,

[ Public hearing of 2 May 1960, morning]

Mr. President, Members of the Court, I am sure that we all note
with regret the absence of Sir Hersch Lauterpacht from the Court,
and particularly the reasons for it, and I hope I may be forgiven for
expressing the wish that he may have a speedy and successful recovery
and return to the Court at an early date

May it please you, Mr. President and Members of the Court, I should
now like to continue the exposition which I began on Friday afternoon.
Perhaps [ may start with a brief summary of what 1 was then saying.
The Court will recall that I explained my intention of commenting
-on the statements already made under the following four headings.
First, the effects of what may be called the automatic interpretation
of Article 28 {a); secondly, the alleged mandatory character of that
article; thirdly, the significance of the expression "‘an important interest
in maritime safety”, and fourthly, the meaning of the “largest ship-
owning nations”. It will be remembered that the subjects correspond
to Sections IV, I, Il and II respectively of the WWritten Statcment
submitted by the Government of Liberia.

In connection with the effects of the automatic interpretation of
Article 28 (a), 1 had pointed out that the United States, Liberia and
Panama were seeking to assert, as against both the Organization and
its Members, the right for certain individual States to be members of
the Maritime Safety Committee, and that, if their view were accepted,
the plenary body would be deprived of the normal function of protecting
the interests of the Organization.

Moreover, the application of an automatic criterion dependent on
gross registered tonnage, whether on the basis of figures supplied by
the individual Members of the Organization or taken from Lloyd’s
Register of Shipping, would not be satisfactory or in the best interests
of the Organization. Among the reasons for this conclusion were the
following,

First, National Registers of Shipping are maintained by States on
the basis of their own laws: laws governing registration differ consi-
-derably from State to State. National registration, therefore, does not
provide a uniform test for all Members of the Organization.

Secondly, so far as Lloyd’'s Register of Shipping is concerned, the
figures are produced on a basis which differs in some measure from
that of the National Registers and are inevitably out of date by the
time the election to the Maritime Safety Committee takes place.
Accordingly, the Statistical Tables, produced on the basis of Lloyd’s
Register Book, cannot provide a satisfactory criterion automatically
giving a State a right to be elected to the Maritime Safety Committee.
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Thirdly, I submitted that it is a fact that interest in, and ability to
contribute to, matters of maritime safety do not necessarily depend
on the amount of tonnage on the National Register.

1 had concluded my remarks on this Section by pointing out that
the Advisory Opinion of the Court on Conditions of Admission of a
State to Membership in the United Nations by no means answered the
question of interpretation now before the Court. No one claims that
the Assembly of IMCO is entitled to ignore the conditions governing
the election under Article 28 (a). The difference of opinion is as to
what those conditions are. In accordance with the Admissions case,
we maintain that the Assembly of the Organization is free, within the
conditions provided, to exercise its own discretion or judgment.

Mr. President, reference to the Admissions case leads naturally fo
the next part of my statement. This relates to Section I of Part II
of the Written Statement submitted by the Government of Liberia,
which deals with the so-called mandatory character of Article 28(a).

It is argued there that the language of Article 28(a; means that
the Assembly of IMCO is obliged to elect the eight largest ship-owning
nations and, of course, that this must be done on the basis of registered
tonnage. In the submission of the Government of the United Kingdom,
the words “of which not less than eight shall be the largest ship-owning
nations” were not intended to impose an obligation which nullifies
completely either the condition that the Governments of nations to
be elected must have “an important interest in maritime safety” or
the right of choice inherent in the phrase “elected by the Assembly’’.
Iif’f properly construed, in my submission the words do not have that
effect.

It may well be, Mr. President and Members of the Court, that the
true intent of Article 28 was more nearly expressed by the United
States delegation in a document dated 23 February 1948, which was
circulated at the United Nations Maritime Conference that drew up
the Convention now under consideration between 19 February and
6 March 1g948. The document to which 1 am referring is the one listed
as No, 52 among the documents transmitted by the Secretary-General
of the Organization in accordance with Article 635, paragraph 2, of the
Statute of the Court. The United States delegation said, at page 23
of that document:

“The provisions of the draft Convention arc tentative, and are
intended to be developed in detaill at contemplated technical
conferences. The Maritime Safety Committee, under the tentative
provisiens, is to be comprised of fourteen Member Governments
which the Assembly will select from nations having the greatest
interest in maritime safety, eight of which are to be from the
largest ship-owning nations and six to be selected with a view
to adequate representation of other nations having important
tuterests in maritime safety and of major geographical arcas.”

Now of particular interest in this statement is the use of the words
“greatest interest”, that is, greatest interest in maritime safety, the
comparative factor being clearly in the mind of the United States
delegation at that time. Also of interest is the use of the word “from".
1t is quite clear in this interpretation of the relevant clause that there
was, at any rate in the view of the United States delegation at that

26
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time, an intention that there should be an element of choice from the
nations having the greatest interest in maritime safety, eight of which
were to be from the largest ship-owning nations.

Well, that was the interpretation given by the United States delegation
to the text submitted to the Conference which, as regards the words
now under consideration, was not, I think, materially different from
the final text of Article 28¢aj. If 1 may just give the reference, the
text submitted to the 1948 Conference is to be found in document
No. 30 submitted by the Secretary-General of the Organization.

Now, as I should like to explain more fully a little later, from a
purely grammatical point of view, having regard to the position of
the word “from’™ in the first part of Article 25(a), and of the clause
“of which no less than eight shall be the largest ship-owning nations”,
there is much to be said for the interpretation given to the provision
by the United States delegation in 1948, But for the moment I should
like to point out that, in any event, there is no hint whatever in their
Statement that any automatic, statistical test was to be applied by
the Assembly or that the Assembly was not to exercise a genuine
choice.

Mr. President, Members of the Court, it is intefesting to compare
what was said by the United States delegation at the 1948 Conference
with the comments made by the learned Representative of the United
States at the present oral hearings on Thursday, 28 April. He maintained
that, while the opening words of Article 28(a) could properly be read
as giving the Assembly a right freely to choose fourteen from among
all the Members of IMCO, this implication, flowing from the first use
of the word “elected”, was eliminated by what he called the first
particular condition in Article 28(«). He was, of course, referring to
the clause “of which not less than eight shall be the largest ship-owning
nations”. He argued that to let the implication of free choice override
the specific limiting clause would be te frustrate the purpose of the
draftsmen of Article 28(a). Apart from the obvious comment that
this view differs from what was said by the United States delegation
at the Conference, there are two comments that may be made.

First, the remarks made here by the Representative of the United
States assume in effect that “the largest ship-owning nations” are to
be determined according to an automatic criterion. Secondly, as a
matter of the pure order of words, if one looks at Article 28(a), it is
apparent that the statement made ignores the previous condition,
which appears first in Article 28 (e}, this condition of course is that
the Maritime Safety Committee is to be elected “from the Members,
gofvernments of those nations having an important interest in maritime
safety’””,

Sugely there is some inconsistency between the remarks of the
United States Representative to which I have referred and the con-
tention which he made earlier in his statement, that the eight largest
ship-owning nations are automatically deemed to have “an important
interest in maritime safety’ for the purpose of Article 28(a). May 1
explain a little more fully.

What was said by the Representative of the United States is of
some interest because he embarked on a grammatical treatment of
the language of Article 28(a). With the leave of the Court, I should
like to quote what he said, which appears on page 171 of the uncorrected
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record for Thursday, 28 April [¢f. p. 324]. Referring to the first half of
Article 28 (a), he said:

“I wish to direct the Court’s attention to the phrase ‘of which
not less than eight’, and particularly the word ‘which’... When the
language is analysed [he said], it is clear that the word ‘which’
can only refer back to the word ‘nations’ in the immediately
preceding phrase reading ‘those nations having an important
interest in maritime safety’. In other words, of the nations having
an important interest in maritime safety, not less than eight shall
be the largest ship-owning nations.”

Now, that is what he said. From a purely grammatical point of view,
this construction appears to be right. But, 1f it is right, the effect on
the grammatical construction of the whole provision is very interesting.
The result would be to include the eight largest ship-owning nations
among, and here [ use the words of the Article itself, “the Governments
of those nations having an important interest in maritime safety’’.
These words, however, are quite clearly governed by the words which
precede them, namely, “elected by the Assembly from the Members’.
If I may be forgiven for reading the whole of the language once more,
it reads as follows: “elected by the Assembly from the Members,
governments of those nations having an important interest in maritime
safety”. Thus, if the clause relating te the eight largest ship-owning
nations grammatically refers to the word ‘“‘nations”, then it is quite
clear that the clause is governed by the preceding words “clected by
the Assembly from the Members”, On this grammatical approach it
scems that both the clauses which follow the words “elected by the
Assembly from the Members” describe a class of Members from which
some of the fourteen members of the Maritime Safety Committee are
to be clected. It may be observed that this interpretation would be,
literally or grammatically, consistent with the wording of the second
branch of Article 28¢a) which refers to the “remainder” to be elected,
which, as a matter of purely literal interpretation, could be either
more or less than six. In any case, it may be observed that the effect
of construing the words of Article 28¢a) as suggested, on behall of
the United States, would be to give the Assembly the right te choose
from among the eight largest ship-owning nations, and that this result
would be consistent with the words which I quoted from the document
submitted by the United States delegation in 1948.

Mr. President, if I may I should like to return to the arguments which
were submitted by the Government of Liberia in their Written Statement,
and to make a few brief comments on them.

The attempt which, is made at page 41 of the printed volume to ex-
plain away the use of the word “elected” by reference to the necessity to
have a point of time at which the relative size of ship-owning States one
to another could be determined carries, I suggest, no conviction. If it had
been desired to fix a point of time for the application of a statistical test,
such as the tonnage on the national register, it would have been very
simple for the draftsmen to have provided -that eight members of the
Maritime Safety Committee should be those having the largest gross
tonnage at, for example, the first day of the session of the Assembly. Of
course the draftsmen did no such thing.
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Then, the alternative explanation of the word “‘elected” offered by
the Government of Liberia 1s, in my submission, equally unsatisfactory.
[t istrue, as they say at page 41 of the printed volume, that the language
of Article 28 (a) appears to leave it open to the Assemnbly to elect more
than eight &s the largest ship-owning nations, but this does not detract
from the fact that the clear and express language of the Convention
provides for all fourteen members of the Maritime Safety Committee to
be elected by the Assembly. Indeed, these rather unsatisfactory attempts
to explain away the significance of the word “elected” seem to show
how ill-conceived is the notion that Article 28 (a) is mandatory in the
sense which has been suggested.

Tf the language of Article 28 (a/ is to be regarded as mandatory, it is
rather in the sense of laying down conditions for the guidance of the
Assembly in proceeding to the election. Within the framework of those
conditions, the Assembly is left to exercise its own judgment or discretion.
This, of course, is to be done in the process of election.

The adoption of the automatic statistical criterion for the election of
eight members-would, in practice, have the effect of depriving the words
“governments of those nations having an important interest 1n maritime
safety” in the first half of Article 28 (a) of any material significance, and
indeed that is what is intended. But the Government of Liberia them-
selves were reluctant to go so far as to strip the words “having an impor-
tant interest in maritime safety” of all significance. Thus, at page 34 of
the printed volume, they admit that the possession of “an important
interest in maritime safety’ applies equally to the election of “the eight”
and of “the six”, but they allege that the expression is “so broad that
taken by itself it can scarcely qualify the positive obligation, as regards
the election of the first category of members of the Maritime Safety
Committee, to select only those nations which are really-—and I am quo-
ting—‘the largest ship-owning nations’ and not others”.

In the submission of the Government of the United Kingdom, so far as
this conclasion purports to render meaningless the words “an important
interest in maritime safety”’, it is not justified, either in common sense,
or by the wording of Article 28 (a).

Mr. President and Members of the Court, that completes the comments
which T should like to make on the so-called mandatory character of
Article 28 (a), and my last remarks lead, very naturally, to a consider-
ation of the expression “‘an important interest in maritime safety’”. This
expression is discussed in Section IIT of the Written Statement by the
Government of Liberia on the interpretation of Article 28 (a}. Now, as
I was pointing out a few minutes ago, the Government of Liberia, in the
earlier Section, were reluctant to assert that the expression is wholly
devoid of meaning. Again, we find in Section III that they are reluctant
to assert that the expression is wholly irrelevant. Thus they refer, in
the title to this Section, to its “limited relevance” and then assert that the
reference to an important interest in maritime safety of the eight largest
ship-owning nations plays a distinctly limited role—thus, I suggest, by
implication admitting, as appears from other parts of the Written State-
ment by the Government of Liberia, that the condition regarding an
important interest in maritime safety has at least some relevance, though
naturally the Government of Liberia are at pains to reduce that rele-
vance to a minimumnt.
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Now in particular they say two things. First, that special conditions
override general ones and, secondly, that the largest ship-owning nations
as a matter of construction have an important interest in maritime safety,
The first assertion is based on an alleged similarity with the case con-
cerning the Conditions of Admission of a State to Membership in the
United Nations, where the Court was invited to find in the general state-
ment of the responsibility and powers of the Security Council, contained
in Article 24 of the Charter of the United Nations, a power to override
the specific requirements for admission laid down in Article 4 of the
Charter. Well, it is apparent that there is no parallel between the specific
provisions made by Article 4 of the Charter concerning the admission
of a State to Membership of the United Nations in relation to the general
powers of the Security Council, and the conditions concerning elections
to the Maritime Safety Committee laid down in Article 28 (a) of the
IMCO Convention. We are not here concerned with general powers over-
riding the exercise of specific powers. We are concerned with the inter-
pretation of conditions relating to the exercise of the power of election,
What the Government of the United Kingdom say is that not only must
a State be one of the eight largest ship-owning nations, but it must also
have an important interest in maritime safety if it is to qualify for
election. Those, we suggest, are the terms of guidance given to the
Assembly in electing the members of the Maritime Safety Committee.

To say that the largest ship-owning nations have an important interest
in maritime safety is, in one sense, to state the cbvious, but it by no
means follows that a State with the largest tonnage on its national register
has “‘an important interest in maritime safety” within the meaning of
Article 28 (a). Of course, it is unlikely that any State would join the
Organization unless it had, from its own point of view, an important
interest in maritime safety. However, what 1s an important interest from
the point of view of the individual State is not necessarily an important
interest from the point of view of the Organization. As stated by the
United States Delegation in the document submitted to the United
Nations Maritime Conference, which [ have already mentioned, the
Assembly is to select fourteen member Governments from nations having
the greatest interest in maritime safety. What, for the purposes of elec-
tion to the Committee, is an important interest must, I submit, be a
matter of degree which is left to the judgment of the Assembly and its
Members.

. I submit that in the nature of things an important interest in maritime
safety for the purposes of Article 28 (a) must be determined on a compara-
tive basis, and must be a matter for judgment or assessment by the
Assembly. Even if it were thought that that were not true in relation
to the first half of Article 28 {aj, it is certainly true in relation to the
second half. Therefore I suggest that therc is no reason for taking a
different view in relation to the first half of Article 28 {a). Nevertheless,
even if this view of the effect of the language of Article 28 (a) is not taken,
it does rot follow that any State is entitled to election to the Maritime
Safety Committee as one of the eight largest ship-owning nations merely
by virtue of the gross tonnage of shipping on its National Register or any
other statistical test. If the view should be taken, contrary to my sub-
mission, that as a matter of construction the eight largesi ship-owning
nations are to be deemed to be included among the nations having an
important interest in maritime safety, I further submit that two conse-
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quences follow. First, as I have already pointed out, the efiect of this
construction would be to include the eight simply among the members
of a class from whom the Assembly is entitled to elect members of the
Committee. Secondly, it would be the strongest possible indication that
the expression “largest ship-owning nations” should not be interpreted as
dependent on gross registered tonnage, but should have a content
which, in the judgment of the Assembly, would truly qualify the nations
as being ship-owning nations in a realand substantial sense, which would
involve their having an important interest in maritime safety. Such
an interest, as [ have already pointed out, by no means necessarily
flows from a large registered tonnage.

Mr. President and Members of the Court, I now come to what is
undoubtedly the heart of this matter. Whatever view is taken of the
relevance of the reference to an important interest in maritime safetyv,
we would probably all agree that the expression to which we should
direct most of our attention is the “largest ship-owning nations”. This
is dealt with in Section II of Part II of the Liberian Written Statement
on the interpretation of Article 28 {a).

Tt is scarcely necessary to answer sertafim every point made in this
connection by those who oppose the validity of the election. The gist
of their case seems to be as follows. They start with the assumption that
gross registered tonnage is the test and then argue that it would be wrong
to rewrite the text by the importation of some different condition or
criterion, I3ut the text does not use the word “registration” or any
language appropriate to registration. The expression used is “ship-
owning nations’”. It is those who seek to substitute the test of gross
registered tonnage who, in my submission, are trying to rewrite the
words used in Article 28 (a).

Not only are they attempting to re-write the expression ‘‘ship-owning
nations”, but they go even further. Having made the assumption, having
attempted to rewrite the expression, they then rely upon the amended
text as a basis for arguing that the word “elected” should be given a
secondary or subsidiary meaning. In other words, at both stages of their
argument they seek to give words meanings which are far removed from
their natural and ordinary meanings. It is, therefore, not surprising that
a great deal of their argument is directed not so much to showing what
the Convention says but what, in their view, the Convention ought tosay.

These simple observations, based directly on the language of the
Article itself, are, I submit, sufficient to dispose of the whole of this case,
Nevertheless, I am afraid that I feel bound to comment on a number of
the detailed points or arguments which have been put forward. In fact
there are seven points on which 1 should like to comment and 1 shall
do so if I may, one by one.

First, it is said that, if there is serious doubt as te the meaning of
Article 28¢a), that interpretation should be preferred which gives full
value to the language actually used and which is likely to contribute
to the effective working of the Organization and not to frustrate its
purpose. I have already submitted that the interpretation which we
maintain does give full effect to the language of the Article and gives
full effect much better than the opposite view. As regards the purposes
and the effective working of the Organization, the difference between
the opposing views is not the principle of interpretation but the efiect
of its application. In the view of the Government of the United Kingdom, -
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the purposes of the Organization are not so likely to be achieved by
the automatic statistical test of registered tonnage for the election of
members of the Maritime Safety Committee, but rather by the exercise
of some measure of judgment by the Assembly which, after all, is
composed of all the Members of the Organization. The Assembly should,
of course, be guided to some extent by the figures of registration but
if, in the opinion of the Assembly, a State having a large registered
tonnage is not in reality one of the largest ship-owning nations, it is
not only the right but also the duty of the Assembly to reject that
State as.a candidate .for election to the Committee.

There are very good reasons for this view. Registration, as has becn
said here by several Representatives, registration of vessels is no
guarantee of a genuine link between those vessels and the State of
registration, Still less is it a guarantee of ability to contribute in a
positive sensc to drawing up regulations and recommendations on the
subject of maritime safety. It by no means follows that, because the
application of conventions and agreements is often made dependent
on registration, ability te contribute to the work of the Maritime Safety
Committee must also depend on registration. On the contrary, it is
quite possible that the State with the largest registered tonnage might
be the least concerned with maritime safety and its lack of concern
with maritime safety might be one of the factors contributing to the
large tonnage on its Register, Therefore, in the submission of the
Government of the United Kingdom, it is unreasonable to say that
the test of registered tonnage for membership of the Maritime Safety
Committee is most likely to contribute to the fulfilment of the functions
of that Committee or the purposes of the Organization. It is equally
unreasonable to suggest as a corollary that the State having the largest
gross tonnage on its Register should have the right to be elected to
the Maritime Safety Committee, :

T submit that the interest of a State in maritime safety is much
more likely to flow from, for exarple, benefical ownership of shipping
on its Registry than from the mere fact of registration. Real interest,
ability and technical éxperience are much more likely to be found in
countries whose nationals really own large fleets than in countries
where, for the sake of convenience, such fleets arc registercd.

Now if I may pass to my second point. It is argued that, because
registration is so frequently used in international treaties, and by
writers, as a connecting factor between a State and a ship, its use for
the purpose of interpreting an expression such as '‘ship-owning nations”
must be presumed unless the contrary can be proved. I suggest that
that is far from being a sound legal proposition. I should like to refer
to the article by Dr. Jenks in Volume X1X of the fournal of Comparative
Legisiation (1g37) which has been invoked in support of this argument.
A careful reading of the whole of that article, as opposed to the few
extracts which have been cited, serves to show the following three
propositions:

{i) there is a considerable degree of confusion between nationality,
registration and flag, each being used for different purposes
as a connecting factor;

{ii) the fact that international maritime conferences sometimes
use deliberately what Dr. Jenks calls, and I quote from
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page 249, “‘a certain vagueness in the terminology” of the
conventions they adopt, with reference to the connecting
factor;

(iii) that, where vagueness was not acceptable and uniformity
was desired, as for instance in the case of the series of Inter-
national Labour Conventions on maritime questions, it was
decided te provide expressly for the inclusion of registration
as the connecting factor.

I submit that the clear distinction which appears, for example, between
the concept of ownership and registration is only sharpened by the
citation of a large number of international conventions and agreements
which make their applicability depend on registration. The fact that
the application of conventions and agreements to ships is often made
expressly to depend on the registration of those ships only serves to
stress the unmique characier of the expression ‘‘ship-owning nations”
used in Article 28(a) of the IMCO Convention. No other convention
or agreement has been cited which uses this expression; nor has any
other case been called to my attention, So far from proving that the
words used must refer to registered tonnage, surely the natural inference
is that those who drafted the Convention deliberately used different
language and did not intend to refer to registered tonnage. I submit
that it adds nothing to the argument to assert that “ship-owning
nation’’ is normally used to refer to registration when the expression
is not normally used in international agreements at all.

Mr. President and Members of the Court, thirdly, before I pass on
to say something about the practice of the Organization, there is one
more point which I should like to make in connection with the suggestion
that 1t is necessary to the effective working of the Organization that
the State with the largest registered tonnage should antomatically be
elected to the Maritime Safety Committee. This suggestion seems to
ignore the procedure under the IMCO Convention by which regulations
on maritime safety are to be adopied and submitted to Governments.
The implication or suggestion seems to be that, if a State is not repre-
sented on the Maritime Safety Committee, it will have no opportunity
for expressing its view on draft regulations, This, of course, is far from
the truth. There will, in practice, be ample opportunity for any Member
of the Organization to put before the Maritime Safety Committee its
views on any particular matter in which it has a particular interest or
concern. Article 32 of the Convention expressly provides that the
Maritime Salety Committee shall invite any Member to participate,
without vote, in its deliberations on any matter of particular concern to
that Member. I have no doubt that, if a Member has sufficient concern
on a particular aspect of maritime safety to submit its views in writing
to the Committee, it will be accepted as having shown sufficient concern
to merit an invitation to participate in the deliberations of the Com-
mittee,

Nevertheless, if a Member of the Organization is for any reason
unable to place its views before the Committee, that is not an end of the
matter because the Committee, by Article 30 of the Convention, has
tos ubmit its proposals for safety regulations through the Council to
the Assembly of the Organization. It is the Assembly which, by virtue
of Article 16, paragraph (i), ultimately has the function of recommending
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to Members for adoption regulations concerning maritime safety or
amendments to such regulations which have been referred to it by the
Maritime Safety Committee through the Council. Therefore, regula-
tions, before they are recommended for adoption, must go to the Assem-
bly, in which all Members of the Organization are represented. When
the regulations are before the Assembly, Members will, of course, have
as full an opportunity to object or to make constructive comments as
they would in the case of any proposal going before the plenary body
of an international organization.

For these reasons, failure to elect a Member of IMCO to the Maritime
Safety Committee will not deprive the Organization of the possibility of
benefiting from such contribution as that Member may be able and
willing to make on the subject of maritime safety.

And fourthly, Mr. President, I should like to refer to the practice of
the Organization itself, which has also been mentioned in support of the
views of those who contest the validity of the election. It is agreed that
in the interpretation of the constituent instrument of an international
organization the practice of the organization should be taken into
account. But once more, this factor tends, if anything, to support the
views of those who accept the validity of the clection of the members of
the Committee rather than the views of those who oppose its validity.
So far as there is any practice on the specific point, it is that the Assembly
of the Organization deliberately took the view that it was ncot bound
either by national registers or by Lloyd’s Register of Shipping Stattstical
Tables in connection with the election of the eight largest ship-owning
nations.

The fact that the Members have implicitly accepted registered tonnage
for the purposes of Article 60 of the Convention in my submission only
serves to underline the different attitude of the Organization towards
the different language of Article 28 (a).

Again, the fact that gross registered tonnage was taken into acccunt
as one of the factors—an important factor, it 1s true—in elections to the
Council, the apportioning of the contributions and elections to the Maritime
Safety Committee does not show that it is the sole obligatory criterion
for the election of the eight largest ship-owning nations. We do not dis-
pute that registered tonnage is one of the factors that should be taken
mto account in the process of election, but we do say, as the Assem-
bly decided, that it is not the sole factor or sole criterion in determining
what are really the largest ship-owning nations. The fact that the Assem-
bly elected to the Maritime Safety Cormmittee eight out of the first ten
according to the amount of registered tonnage shown in Lioyd's Register
of Shipping Statistical Tables for 1958 only serves to demonstrate that
the Assembly acted deliberately and in a responsible fashion. This fact,
and the debate at the First Session of the Assembly, also show that
it deliberately rejected the criterion now pressed upon us by those who
oppose the validity of the election of the Maritime Safety Committee,

in this connection, I should like to mention in passing certain criti-
cisms which have been levelled at the reliance placed by the Government
of the United Kingdom on Article 55 of the Convention. An attempt has
been made to throw doubt on the conclusions drawn by them from the
proceedings of the First Assembly of IMCO. In this context, with the
indulgence of the Court, I feel that it is necessary to refer to what actu-
ally happened at the first Assembly. The documents are already before
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the Court and therefore I shall trv to be as brief as possible, but I think
some importance attaches to this and, therefore, [ beg leave to refer to
these documents.

The key paper is Working Paper 11 of the First Assembly of IMCO.
This is Document No. 18 submitted by the Secretary-General. In that
paper, Liberia and the United States proposed, inter alia, the following
amendment to a draft resolution which had been submitted by the
United Kingdom. It was proposed to insert, as part of the resolution of
the Assembly, the following:

“(a) that for the purposes of Article 2§, the cight largest ship-
owning nations shall be determined by reference to the figures
for gross registered tonnage as they appear in the issue of
Lloyd’s Register of Shipping Statistical Tables current on-the
date of the election.

(&} that at the present time the cight largest ship-owning nations
are the United States of America, the United Kingdom,
Liberia, Norway, Japan, Italy, the Netherlands and Panama.”

In this proposal, Liberia and the United States ngt only asked the
Assembly to apply the interpretation of Acticle 28 (&) for which they
now contend, but they also asked the Assembly to name the eight largest
ship-owning nations, including Liberia and Panama, so that they might
then be regarded as elected in accordance with the interpretation
proposed, This interpretation and this list were put to vote by roll-call
at the ILighth Meeting of the Assembly on 15 January 1959, and were
rejected by 17 votes to 11. This is surely a substantial majority. Moreover,
the action of the Assembly was overwhelming endorsed when, after it
declined to elect Liberia and Panama to the Maritime Safety Committee,
France and the Federal Republic of Germany were both elected on a
roll-call vote by 23 votes to two, with three abstentions. I suggest that
it is very significant that, after Liberia and Panama had been rejected,
aithough certain States said that it would be inconsistent with their
legal view to vote for France and the Federal Republic of Germany,
23 Members of the Organization voted in favour of those two States and
regarded them as falling within the eight largest ship-owning nations.
Surely that is an overwhelming majority of the Assembly?

Are we now, Mr. President, to assume that the 23 States whose repre-
sentatives voted for France and the Federal Republic were acting ille-
gally and in breach of the Convention in so doing? This, [ suggest, 15 the
logical conclusion of the argument by those who attack the validity
of the election, Because, if they are right that an automatic test must
as a matter of legal duty be applied, it must accordingly be the duty of
each Member of the Organization to vote for the eight largest ship-owning
nations as defermined by gross registered tonnage and for no others in that
category.

In thesc circumstances, [ feel confident that the Court will understand
that it was not because of anvy doubts or qualms of conscience that the
Government of the United Kingdom agreed to submit the present
question for an Advisory Opinion, but on the contrary, because they were
confident that what they had done was right and would stand the test
of full and public examination before this honourable Court.

Mr. President, Members of the Court, the fifth point on which I should
like to comment is the suggestion by the Government of Liberia, on
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page 6o of the printed volume, that consideration should be given to the
position prevailing at the time when the IMCO Convention was drafted.
T accept this proposition. I also accept that the expression “the largest
ship-owning nations”’ appeared in paragraph 1 of Article VII of the draft
Convention as prepared by the United Maritime Consultative Council
in 1946. But this, of course, was not the end of the story. Account should
be taken, not only of circumstances at the date, say in October 1946,
when the draft Convention emerged from the United Maritime Consultative
Council, but also the circumstances during the period when the draft Con-
vention was under consideration and, in particular, in February and March
1948 when the draft was being completed by the Geneva Conference.

In the 1946 to 1948 period, it is true that Liberia had no material
registered tonnage. But the position of Panama was quite different. T
regret to have to say it, Mr. President, but it is a fact, there was anxiety
about the policies and practices of Panama towards the registration of
shipping, and it was believed that mere registration would, in relation
to Panama, be an unsatisfactory criterion in matters of maritime safety.
That, at any rate, was the view of the Government of the United King-
dom, and T have no doubt it was a view also shared by many other
Governments represented both on the United Maritime Consultative
Council and at the Geneva Conference.

It was also known that the shipping on the Panamanian register was
rapidly increasing and that this was not accounted for by ships which
were genuinely Panama-owned. Furthermore, it is a matter of record that,
although Panama claimed at that time to have a merchant marine of
approxmately two and a half million tons and thus to occupy fifth or
sixth place in world tonnage, the United Nations Maritime Conference
held in Geneva in 1948 did not at that time consider Panama worthy of
being nominated as a member of the first Council of IMCO and that this
decision led to Panama’s withdrawal from the Conference. In the light of
this history, it cannot be maintained that those who drafted the IMCO
Convention were unaware of the risk, which it seems to be admitted has
subsequently arisen, of applying the automatic test of registration to
countries in the position of Liberia and Panama.

It may be worth pointing out that reliable figures for registered ton-
nage were not available in the period from the close of the Second World
War to the date of the adoption of the Convention in March 1948, Some
figures, however, were of course available. The authorities of the United
Kingdom and, no doubt, the authorities of other countries had for their
own purposes kept figures of ships on the registers of other countries.
The United Kingdom figures, which relate to ships over 500 tons, as they
were understood to stand on the register at the end of each year, are of
some interest. According to the United Kingdom’s figures—these are
our own domestic figures collected by our own authorities—in 1939, there
was 722,000 tons gross on the Panamanian Register; in 1946, the United
Kingdom figure was 1,085,000 inn 1947, it was 2,455,000, and in 1948 it
was 2,843,000. These figures show the rapid growth in the amount of
shipping on the Panamanian Register after 1939 and, particularly, in
the 1946 to 1948 period. According to the United Kingdom figures, in
1946, Fanama stood eighth in the hst of countries with the largest gross
tonnage, and in 1947 and 1948 was in fourth position. Broadly speaking,
these facts were undoubtedly known to other Governments which took
part in the drafting of the IMCO Convention.
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It is perhaps also pertinent to consider the figures from Lloyd’s Register
of Shipping. It will be recalled that the figures published by Lloyd’s
Register refer to ships over 1oo tons and are published originally in July
of each year. The figure for the Panamanian registry, according to Lloyd’s,
was 717,525 gross tons in 1g39. No figures were published by Lloyd’s
Register in 1946. The figure published in July 1947 was 1,702,260, and
the figure published in July 1948 was 2,716,403. S0 again it is apparant
from the figures published by Lloyd’s that there was a considerable
increase in the Panamanian registry.

There is really no room for doubt that in the 1946 to 1948 period it was
known that the Panamanian registration of shipping was rapidly increasing
and that the application of what is now known as the automatic test
according to registered tonnage would involve the possibility that
Panama would thereby become a member of the Maritime Safety Com-
mittee. Mr. President, I mention these facts with no derogatory inten-
tion but only because it has been suggested—quite wrongly—that the
situation with which we are now faced was neither known nor foreseen
at the time when the Convention was drafted.

I further suggest that having regard to the uncertainty about figures
of registered tonnage in 1946, and to the circumstances generally, the
natural inference is that there was no intention at that time to rely on
the figures on the national registers. Circumstances show, moreover, that
there cannot possibly have been any intention at that time to rely on the
figures published by Lloyd’s Register of Shipping.

In this connection, T should, with the leave of the Court, like to refer
to the history of Lloyd's Register of Shipping during the relevant period,
I think that it is quite important. Owing to war, no statistics were
compiled and published regarding the ships recorded in Lioyd’s Register
Books for the years 1940 to 1947. Then, in what was called an appendix
to Lloyd's Register Book Jor 1647/1948, Statistical Tables were published
and these were based upon the entries in Lloyd’s Register Books as printed
and published in July 1947. These Tables were published subject to a
acution as to their accuracy.

In passing, it is interesting to note the {further caution given by Lloyd'’s
Register of Shipping in the Statistical Notes on those Tables that they
did not reflect any changes in the British Commonwealth of Nations or
elsewhere for which the operative dates had been between 1 July 1947 and
the date of publication of the Tables. This illustrates again very pointedly
how unsatisfactory as an automatic test would be the figures published
by Lloyd’s Register of Shipping in July with respect to an election held,
say, in the following January or February, because similar changes in
the figures of the two dates could always occur.

In the Statistical Notes relating to the figures for July 1947, published
in Lloyd’s Register Book, the following was also said:

“In view of the exceptional changes in the distribution and
allocation of ships which must occur after a prolonged war, and
which are continuing, the figures in the Tables should be regarded as
indicating an intermediate stage in the transition from wartime to
peacetime conditions. 1t is hoped that figures based on the 1948/49
edition of the Register Book, which will be compiled as soon as
possible after its publication, will furnish a more accurate record
of the position of the merchant fleets of the world.”
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Therefore, it appears that in 1946, when the expression “the largest
ship-owning nations’” was first used in the draft Convention, #o, 1 say
no figures of gross tonnage published by Lloyd’'s Register of Shipping
were available, and that in March 1948, when the Convention was con-
cluded, all that was available were unreliable figures and an expression
of hope that in future more accurate figures wou%:l1 be published. In fact,
when the Statistical Tables based on the figures in Lloyd’'s Register Book
of July 1948 were eventually published, long after the signature of the
IMCO Convention, the figures based on the July 1947 edition of the
Register Book were regarded as so inaccurate that Lloyd’s Register of
Shipping advised that they should not be used. How then, in these
circumstances, can it possibly be said that those who drafted the IMCO
Convention intended torely on the figures published by Lloyd’s Register of
Shipping in their Statistical Tables as being the criterion for determining
the eight largest ship-owning nations for the purposes of election to the
Maritime Safety Committee?

[ Public hearing of 2 May 1960, afternoon]

Mr. President, Members of the Court, this morning [ was discussing
five points relating to the interpretation of the expression ‘“‘largest ship-
owning nations” used in Article 28 (a) of the IMCO Convention, I should
now like to pass to my sixth point which relates to the appeal to the
procedure for electing the Council of the Organization. It has been
suggested that the procedure provided for the Council in some way
opens the door to the interpretation of the word “elected” so as to have
a dual meaning in Article 28 {a). I submit that the appeal does not help
the arguments of those who contest the validity of the election of the
Maritime Safety Committee. On the contrary, it shows that where the
drafters of the Convention considered it necessary, they were quite capable
of laying down a special procedure and of distinguishing, as theydidin
Articles 17 and 18, between the procedure for determination by the Coun-
cil and the ordinary process of election by the Assembly. The provision
of a special procedure for the determination of certain classes of mem-
bers of the Council is in very marked contrast with the simple procedure
of election which is provided in Article 28 (a}. The natural conclusion to
be drawn from this comparison is that by Article 28 {a} it was intended
that the word ‘‘elected” should be used in its ordinary sense, thus
leaving a measure of choice or judgment to the Assembly.

Now if [ may pass to my seventh and last point on the interpretation
of the expression “the largest ship-owning nations”, it velates to the
nature of the expression itself. In the Written Statement of the Liberian
Government, the expression has been described as “vague terminology”
and, to quote again from the Liberian Statement, it is described as, and
these are the words, *‘so general a provision ag ‘ship-owning nations™’.
As these remarks emphasize, the expression is indeed broad. If those
who drafted the Convention had intended to lay down the specific test
of gross registered tonnage or any statistical test, they could easily have
done so. But, as has already been pointed out, the plain fact is that
those who search for a rigid criterion in terms of the gross tonnage on
the national register or figures to be derived from Lloyd’s Register of
Shipping Statistical Tables are trying to write provisions into the Conven-
tion which are not there. What they seek to do might, 1 say might, as a



390 STATEMENT OF MR. VALLAT (U.K.)—2 V 60

matter of policy, be achieved by rules of procedure, which might be
adopted by the Assembly for its own guidance but, I respectfully submit,
not as a proposition to be laid down by this Court.

Mr. President and Members of the Court, in the light of these comments
on the various arguments that have been submitted by those who contest
the wvalidity of the election, I submit that it is unnecessary, strictly
speaking, to refer to the fravaux préparatoives because it is plain both
that the language of Article 28 {4/ in its natural and ordinary meaning
does not require, and that it wasnot intended torequire, that the Assembly
should apply an automatic criterion. But since reference has been made
to the fravaux préparatoires by the Representatives of other Govern-
ments, I should like to add a few remarks about them. Indeed, I have
already mentioned the statement made by the United States Delegation
which is referred to in Document No. 52 submitted by the Secretary-
General of the Organization. There is no need now to say anything
further about those remarks except that they clearly do not support the
view of those who challenge the validity of the election.

In the travaux préparatoives, I have not found a single statement that
there should be any automatic criterion for the purposes of the election
of any members of the Maritime Safety Committee or that registered
tonnage-or any other statistical criterion should be applied. So far as
there 1s any indication, it seems to be in a contrary sense. Certain relevant
passages are conveniently set out in Annex 1 to the Written Statement
submitted by the United States of America. These appear on pages 157
to 160 of the printed volume, With the permission of the Court, Mr.
President, 1 should like to refer to some of the remarks which are there
recorded as having been made at the sixth meeting of the United Maritime
Consultative Council held at Washington on October 28, 1946. I should
like to refer to substantial portions of the record, as T think it is necessary
to do so in order to show what was being said. Now the Council was,
according to the records, discussing -what was then Article VII of the
draft Convention— the article dealt with the Maritime Safety Committee,
of course that is the article which corresponded to what is now Article 28
of the IMCO Convention, Now in paragraph 1o3—and I am referring
here to the paragraphs of the record—in paragraph 105 of the record,
it is said that Mr. Koerbing of Denmark “maintained his point of view
that if the number of participating ship-owning nations could be raised
from seven to nine and the total number of member Governments in
the Maritime Safety Committee from twelve to fourteen, the Indian
alternative draft would be acceptable to him. He stressed the inferest of
seafaring nattons in the work done by safety at sea conferences.” And
I should like respectfully to call attention to the words “interest of
seafaring nations”.

In paragraph 1o7, it is recorded that the Indian delegation ‘‘wished,
in connection with the importance of the Maritime Safety Committee to
seafaring nations, as explained by the Danish delegation, to point out
the interests that other countries had in these matters. These interests
could be divided into three main categories”—the categories are not
relevant to my purpose and I omit them—but, continuing the quo-
tation from the record: “These three categories, the Indian delegate
feit, would make it clear how vital matters of maritime safety could be
to non-seafaring nations, that is to say to nations who did not actually
own or have a large number of merchant vessels.” Again, the key is
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“'seafaring nations”; and that expression coming from the mouth of the
Indian delegate is very interesting when placed side by side with the
words “‘who did not actually own or have a large number of merchant
vesseis'’

From these remarks it would seem that the distinction being drawn
between ship-owning, and other, nations was not based on registered
tonnage but on the distinction between what were regarded as the
seafaring nations and the non-seafaring nations. It is difficult to imagine
anything that looks less like a reference to the test of registered tonnage
or to any other statistical test. Now, no comment seems to have been
made to the effect that either the Danish or the Indian delegation were
drawing a wrong distinction. Certainly no criticism was made by Mr.
Morse of the United States, who is recorded - in paragraph ITo as having
said “‘that the figures to be used”, which were of course the figures for
division between the two branches of the Committee, “were more or less
unimportant to the United States delegation except, of course, for the
underlying principle which was generally accepted by all that the largest
ship-owning nations should be in predominance on the Maritime Safety
Committee”.

The distinction drawn by the Danish and Indian delegations was taken
up' by Mr. Oyevaar of the Netherlands who is recorded, in paragraph 119
{1}, as having wondered “whether the figures of fifteen in total and eight
as membership of seafaring nations might not be suitable” and again
may 1 call special attention to the words “seafaring nations”.

Then, in paragraph 123 of the records, Mr. Koerbing of Denmark is
recorded as having said “‘as maritime safety was a question of technical
knowledge of the practical possibilities of the steps to be undertaken to
secure increased safety, it was logical that seafaring nations who, as a
matter of course, had experts on these subjects available, held a pre-
dominant position’.

Then, in paragraph 124, it is recorded that “‘the Tndian delegation
again referred to the interest in safety matters for nations which did not
have a large ownership interest in shipping” and that is the end of the
quotation from the record.

Now I submit that if, which surely cannot be the case, there were the
slightest inclination to read the words “'the largest ship-owning nations”
as “the States having the largest gross registered tonnage”, these
remarks from the record would entirely dispel that inclination.

Mr. President and Members of the Court, in the submission of the
United Kingdom Government, the answer to the question submitted to
the Court by the Assembly of IMCO turns on'the interpretation of Article
28 (a) of the Convention, as indeed was said several times by the Re-
presentatives of Liberia in their Oral Statements. If those who oppose the
validity of the election are right in their interpretation, then the failure
to elect Liberia and Panama must be regarded as contrary to or in breach
of the Convention. If, on the other hand, the Court rejects, as I submit
they should, the interpretation which has been suggested involving the
automatic application of a statistical criterion, then the election must
be regarded as valid. There is in reality no room for the application of the
arguments made in Part 111 of the Written Statement of the Govern-
ment of Liberia. Accordingly, it is not my intention to delay the Court
long with comments on arguments which it seems cannot possibly carry
weight with the Court.
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The arguments there set ont seem to involve in a greater or less degree,
although in a somewhat disguised form, allegations of bad faith. The
burden of proving such allegations must indeed be a heavy one. In my
submission, there is no foundation whatever for the allegation that the
majority who voted against Liberia and Panama, and by implication
those who subsequently voted for Trance and the Federal Republic of
Germany, acted in bad faith. The fact that the Government of the
United Kingdom and other Governments who voted with them were
ready and willing to submit the question of validity of the election to this
Court demonstrates amply that they were acting in good faith and were
quite prepared to have their interpretation of Article 28(a) of the Conven-
tion and the validity of the election tested before this honourable Court.

In the present case, the burden of proving that the Assembly of IMCO
acted improperly must be a particularly heavy one. By Article 16,
})aragraph (b}, of the Convention, the Assembly is expressly given the

unction of determining its own rules of procedure. This it did for the
purposes of the election, and it acted in accordance with the rules
which it had adopted. Moreover, by Article 55, as [ have already pointed
out, the Assembly is expressly given the power to settle any question or
dispute concerning the interpretation or application of the Convention,

All these, I suggest, are weighty considerations, but I feel bound
to refer briefly to those particular contentions made by the Government
of Liberia in Part IIl of their Written Statement. There are three
points made.

[t is suggested, first of all, that the Members of IMCO voted in a
manner inconsistent with the evidence of size of various ship-owning
nations placed beforec them or arbitrarily without reference to any
evidence whatsoever. This allegation 1s ill-founded both in fact and in
law. Tt is ill-founded in fact because the Members of IMCO clearly
took into account the information laid before them in the form of
extracts from the Statistical Tables published in Llovd’s Register of
Shipping as well as the various considerations which were placed before
the Assembly in the course of the debates. No doubt Members were
also well aware of the special factors affecting the position of Liberia
and Panama, and indeed these factors do not now seem to be in dispute.
But—I might mention in passing—it is not without significance, perhaps,
that in the Notes on Lloyd's Register of Shipping Statistical Tables for
1958, it is said, for all the world to read: *“This record ingrease in the
post-war expansion of world tonnage is widely distributed among the
principal maritime nations, but its main impetus again comes from the
Liberian flag of convenience which has ousted Norway from third
position in spite of the latter’s continued advancement.” That is to
say that Lloyd’s stated publicly, in their Notes, that it was duc to
the Liberian flag of convenience that Norway had been ousted from
third position in the Statistical Tables on registered tonmage.

In my submission, the contention of the Liberian Government is
also ill-founded in law, because the Assembly of an international
organization is not a court of law bound to act judiciaily on the basis
of the evidence placed formally before it, but it is a body in which
the members are at liberty to exercise their own individual judgment
not only on the basis of information placed before them in the organi-
zation but also on the basis of their own assessment of their own infor-
mation. T suggest that this is implicit in the passage from the Court’s
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Advisory Opinion on the Admission of New Members, which has been
quoted more than once before. The relevant quotation appears on
page 71 of the printed volume, namely: “The judgment of the
Organization means the judgment of the two organs mentioned in
paragraph 2 of Article 4 and, in the last analysis, that of its Members.”
It was not suggested by the Court in that case that Members were
bound to exercise their judgment only on the basis of the information
placed before the Security Council or the General Assembly of the
United Nations in the course of their deliberations,

Indeed, Members of the United Nations must be free to judge for
themselves whether applicants for admission to the Organization are
“peace-loving States” and are able and willing to carry out the obliga-
tions contained in the Charter. Likewise, in the subnission of the
Government of the United Kingdom, the Members of IMCO must be
free to exercise their judgment as teo whether candidates for election
to the Maritime Safety Committee have an important interest in
maritime safety and are really the largest ship-owning nations.

Secondly, it is alleged that the majority of the Assembly acted in
a manner that cannot be regarded as responsible. That, I suggest,
depends entirely on the interpretation given to Article 28(a), and it
adds nothing to the arguments submitted on that score. It cannot
seriously be contended that, if both the alternative interpretations
suggested by the Government of Liberia are rejected, the majority
acted in an unreasonable or irresponsible manner.

There is no evidence whatever in that sense,” Mr. President and
Members of the Court. :

Substantially the same comment applies to the third allegation,
namely, that of défournement de pouvorr. In this connection, nothing
material is added by reference to cases in which decisions by adminis-
trative authorities have been criticized or quashed by courts of law.
We are not now dealing with an administrative authority exercising
limited powers, but with the Assembly of the representatives of in-
dependent sovereign States, exercising the function of election for the
purposes of an international organization. The allegation of unrea-
sonableness or irresponsibility against the representatives of those
sovereign States should be firmly rejected.

Mr. President and Members of the Court, I should now like to
summarize very briefly the conclusions which T submit to the Court:

First, no member of the Organization has the right to become a
member of the Maritime Safety Committee as one of the largest ship-
owning nations by the automatic application of any statistical criterion.

2. In particular, Article 28(a) of the IMCO Convention does not
confer such a right by virtue of (@) the gross tonnage of shipping on
the National Register of a State, or () the quantity of such tonnage
nominally owned by its nationals whether individuals or corporations,
or (¢) any other purely statistical criterion.

3. Therefore, the Assembly of IMCO was under no legal obligation,
as alleged, to elect Liberia or Panama to the Maritime Safety Com-
mittee on the basis of any such statistical criterion.

4. There is, accordingly, no legal ground for holding that the Assembly
of IMCO acted in breach of the Convention in declining to elect Liberia
and Panama to the Maritime Safety Committee.

27
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5. Therefore, the correct answer to the question before the Court
is in the affirmative.

In other words, Mr. President, I maintain the conclusions set out in
the Written Statement submitted by the Government of the United
Kingdom and, very respectfully, invite the Court to find accordingly.

I have now finished my Oral Statement and I should like to thank
vou, Mr, President and Members ofi the Court, for the very patient
and courteous and attentive hearing which you have given to my
rather lengthy remarks. I thank you very much indeed.

The PrRESIDENT: judge Cdrdova wants to present a question to the
Representatives.

Judge Corpova: Mr. President, in order to clarify at least one aspect
of the case in my mind, I would like very much to put a question to
the Representatives for the Governments present before the Court,
and I have written this question in order to be more precise. I shall
read it. Would it be possible for the Representatives of the Governments
appearing before the Court in this case to present to the Court, at
their convenience, reliable information, as well as their points of view,
with regard to the tonnage owned by nationals of both Liberia and
Panama respectively at the date of the election of the Maritime Safety
Committee, January 15, 19359? And I would like very much to thank
the Representatives who will be kind enough to comply with my
request. Thank you very much.

The PresIDENT: The Government of Liberia has e¢xpressed the wish
to comment upon new points which may have been made in the course
of the previous Oral Statements. Though this is the first time a
Government Representative wishes to speak twice in an Advisory Case,
it has been thought that an exception should be made in the present
case because of its special character, provided that the second speech
is limited to new points made during the hearings and without any
repetition of what has already been said.

The question put by Judge Cérdova may be answered in the course
of the second speech made by Representatives,
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10. SECOND ORAL STATEMENT OF Mr. WEEKS

(REPRESENTING THE GOVERNMENT OF LIBERIA}
AT THE PUBLIC HEARINGS OF 3 MAY 1960

[ Public hearing of 3 May 1960, morning]

Mr., President and Members of the Court.

We regret to learn of the illness of Judge Hackworth and should like
to express the wish that he will soon recover.

Before I begin this reply, Mr. President and Members of the Court, on
behalf of the Government of Liberia, may I first express my appreciation
of the consideration which you have shown in providing me with addi-
tional time by adjourning early yesterday. For my own part, I hope that
1 may be able in some small respect to reciprocate that consideration by
adhering as closely as I can to the conditions upon which you have
given us leave to speak again.

However, before beginning the substance of my statement, may 1
address myself to the question which Judge Cérdova put to the Parties
yesterday on the subject of the tonnage owned by nationals of Liberia.
I am not yet in a position to give an answer which relates to the very
day on which the election was held. But I can give a figure for a date two
weeks prior to that. At page 35 of my Government’s Written Statement
there appears the following passage:

“Without prejudice to its position in relation to the adoption of
registration as the relevant criterion, the Government of Liberia
also refers to another possible test of size, namely, that of the
quantity of shipping owned by the nationals of the Members.
Applying this criterion to the Liberian merchant marine, the position,
as at December 31, 1958, was that 514 ships, totalling 6,070,030
gross registered tons, were registered in the name of Liberian
nationals, whether individuals or companies.”

I am making enquiries by cable to ascertain the position on January 13,
1959. When I receive a reply, I shall, of course, communicate it to the
Court.

Mr. President, you indicated that you wished us to restrict this state-
ment to a consideration of new points arising in the course of the Oral
Statements. At the outset, there is one matter to which I should refer
which cannot precisely be described as a new point, but which can, 1
believe, be fairly called a new feature of these proceedings; and on which,
in all the circumstances, I hope you will permit me to comment.

This feature to which I refer is the failure on the part of the four States
who have taken up positions adverse to Liberia and Panama to deal
directly or at all with the major contentions advanced by my Govern-
ment. The effect of this has been substantially to deflect the discussion
in this case from the course which it should have followed. So considerable
has this deflection been that it has changed the whole perspective of the
case. [ feel that I ought, therefore, at the outset, to make some brief
attempt to redress the situation. This I would propose to do by indicating
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shortly the principal points in the case which have simply been left
untouched by the statements addressed to the Court by the Representatives
of Italy, the Netherlands, Norway and the United Kingdom.

There has, in the first place, been no real analysis of the vital words in
Article 28 {a)—T quote those words, “‘of which not less than eight shall
be the largest ship-owning nations”. None of what may be called the
opposing States has really put before the Court a consideration which
deprives the words “of which not less than eight shall [and I emphasize
shall] be the Jargest ship-owning nations™ of their obligatory context.
There has been no explanation why the draftsmen should have used
mandatory language if, instead, they only intended to create a discretion.
The particular 1ssue has simply been avoided.

Secondly, no real atternpt has been made to meet another vital
contention in this case. My Government considers that Article 28 (a)
creates a positive obligation to do something—to elect “the eight largest
ship-owning nations”. I have submitted that the word “‘ship-owning”
must have some objectively definable content. When coupled with the
words “largest” and “nations”, it must refer to some concept which is
capable of specific measurement. The only question is: what test should
be used for the purpose of measuring comparative sizer Some test there
must be, and it makes nonsense of the case to contend, as does the
United Kingdom, that there is no need to lay down a test because there
exists a complete liberty of appreciation. My Government has, therefore,
contended that the proper way of measuring a State’s size as a ship-
owning nation is by determining the quantity of tonnage on the register
of each State. It has supported this contention by three reasons to which
I shall refer for the purpose of showing how faillure to deal with them
has changed the character of the case.

The first reason is that, in at least two other multilateral conventions
where a possessive concept is used to connect ships with States, the
concept has clearly related to registration. Both the Convention on the
Safety of Life at Sea of 1929 and the Load Line Convention of 1930 are
expressed to apply to ships, and I quote, “belonging to countries the
Governments of which are contracting Governments’. I will repeat that
quotation for emphasis: “belonging to countries the Governments of
which are contracting Governments”. The precise terms of the two
Conventions are printed as items 7 and 8 at page 89 of the printed
volume of Written Statements. Now “belonging to” are words. which
for all practical purposes are identical with “owned by’". The two words
are interchangeable. I can say either “to whom does this desk belong™
or I can say ‘‘who owns this desk”. The effect is identical. Consequently,
it is of critical significance that both the Safety of Life at Sea Convention
of 1929 and the Load Line Convention of 1930 provide expressly that
“a ship is regarded as belonging to a country if it is registered at a port
of that country”. After all, it is an elementary, logical proposition that
if “a” equals “»”" and “'b" equals “‘¢"”, then “&” equals “¢”. If, therefore,
“owned by equals “belonging to”’, and “"belonging to”’ equals “registered
at”, then “‘owned by’’ must equal “registered at”. Thus one reaches the
conclusion that a ship-owning nation is the equivalent of a nation in
which ships are registered.

The drafts of the IMCO Convention were prepared in 1946 by maritime
experts. When they dealt with safety matters they must have had the
1929 and the 1930 Conventions in mind. After all, in 1946, 1929 and 1930
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were scarcely further away than 1946 is from 1960. The draftsmen could not
have forgotten the two major Conventions then in force, theapplication of
which would be one of the principal functions of the Maritime Safety Com-
mittee. Is it likely, one may ask, that they would have used an expression
soclose to the one which they were already using without intending it to
have the same meaning? Or, to put the question the other way round,
is it reasonable to believe that they would have tried to convey some
idea other than that of registration by using a word which was, in the
sphere of maritime safety, so specifically associated with the concept of
registration?

Members of the Court, it is indeed a fact that despite the central
character of the argument about the import of the 1929 and 19306 Con-
ventions on Article 28, none of the opposing States have seen fit to deal
with it. Instead, they have sought to obscure it by the allegation that
the use of the word ““ship-owning” in this Convention is a unique use of
the word, and endows it, therefore, with a special meaning. But once
it is seen that “ship-owning™ is but another way of saying “ships be-
longing to a State”, one sees the very direct connection between the terms
of Article 28 and the concept of registration used in the Safety Convention
of 1929 and the Load Line Convention of 1g30.

Again, Mr. President, an attempt was made to obscure the real issues
by the repeated reference by the United Kingdom Representative to
Lioyd’s Register of Shipping and the difficulties Involved in relying on it.
However, in so doing, he either misunderstood or overlooked the point
which I presented in my Oral Statement to the effect that Liberia does
not pin her case to Lloyd’s Register of Tonnage or to any other statistical
service. The case of Liberia is that it is the obfectfve fact of registration,
not the evidence of that fact, to which reference is made by the word
“ship-owning”. The United Kingdom simply disregarded this critical
point.

Again, no State really dealt with Liberia’s second reason for saying
that a ship-owning nation is one in which ships are registered. No State
came to grips with the Liberian contention that the cause of maritime
safety would be best advanced by adopting as the test of size the same
concept as determines what law shall operate on board a vessel. The
United Kingdom has merely denied the Liberian proposition. 1t has
not shown—indeed, it could not—that, when it comes to the interpretation
of the word ‘‘ship-owning” in the context of maritime safety, any other
test than registration could really or readily be applied.

Nor has any State attempted to meet Liberia’s third reason for con-
tending that registration is the test for determining the size of a ship-
owning natton, This reason, which is of a somewhat negative character,
but which is nevertheless important, is that if registration is abandoned
it can only be abandoned in favour of some other concept. The difficulty
is that there is no single, simple concept which can be invoked to asso-
ciate a ship with a State. It is of little practical value to keep referring
to a concept of “ownership” which has become unreal and meaningless,
or to a concept of “beneficial ownership’” which has become untraceable.
We cited the striking example of the Anglo-American Shipping Company
as an instance of the splitting up in the modern world of the various
elements of ownership. Curiously encugh, no attempt was made to deny
what we said about the complexities of ownership. Indeed, the Represen-
tative of the United Kingdom, at one point in his argument, himself
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referred to, and I quote his words, “the web of ownership” as being one
which “cannot, in all cases, easily be untangled”. In my submission,
the economic realities of the international shipping situation exclude,
at least in this context, any satisfactory attempt to attribute to a single
State the diverse national interests in a ship, for these only constitute
true ownership when they are concentrated in the hands of one person.
And, as [ have pointed out at length, such concentration is by no means
the general rule in modern cconomic conditions. These are contentions
which no opposing State was prepared to answer.

Apart from these reasons for regarding registration as the determinant
of the size of ship-owning nations, there are other positive aspects of the
Liberian case which were so completely overlooked as to make it appear
almost as if the two sides were talking about absolutely difierent matters.
For example, when it came to the grammatical interpretation of Article
28 (a), no State attempted to grapple with the effect of the use of the
word ““the” before “largest”’—"the largest ship-owning nations’. Nobody
explained why the definite article was used; nobody rejected the clear
implication that there are eight nations which are the largest and which
are required by the Article to be elected.

T will not take more of your time, Mr, President and Members of the
Court, by prolonging this demonstration of the manner in which the
direction of the present proceedings has been altered by the refusal of
the opposing States to deal with the central issues. I hope that I have
said enough to justify my assertion that this feature of the case is so
striking that it constitutes a new approach upon which it is appropriate
to comment at this juncture.

Mr. President and Members of the Court, I will now turn to con-
sider the line of argument which the opposing States have pursued
instead of addressing themselves to Liberia’s contentions. Their argument
is a simple one and its simplicity makes it superficially attractive. These
States close their eyes to the obligation created by Article 28 (a) and,
instead, they asser? the existence of a discretion.

What is striking about the assertion is its imprecision. What sort of a
discretion do States possess? To what does it relate? What are the limit-
ations upon it? These questions must be answered if the conditions laid
down in Articte 28 {a) are not to be rendered entirely meaningless. Yet
no answer is given by the States which assert the existence of a dis-
cretion,

The Representative of Norway spoke in one place of ““a large amount
of discretion” and in another of '‘a cerfain amount of discretion”. Well,
which did he mean—"large” or “certain’’ (whatever that may mean) or
small? At one point the Representative of the United Kingdom spoke of
a right of Members ‘‘to exercise judgment as to whether in reality the
country in question is one of the eight largest ship-owning nations”, At
another, he said that "“a measure of judgment or discretion” is left to the
Assembly. But he never said how much judgment or discretion should
be left to the Assembly, Where is this discretion to stop? What was
the point of even putting the words “the largest ship-owning nations”
into Article 28 (‘a} if there is to be no limit to the discretion?

Mr. President and Members of the Court, if it is really asserted that
the Members of the Assembly possess a discretion in electing the first
eight members of the Maritime Safety Committee, I would submit that
the Court should be told by those who make this assertion exactly what
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the limits of this discretion are. The fact is that the presence of detailed
conditions negatives the existence of an unlimited discretion.

So what do the States which assert the existence of a discretion do?
They have recourse to expressions which suggest that their discretionis
not unlimited, but limited. Yet, Mr. President, I have looked in vain,
and listened in vain, to find an indication of the limits placed by its
sponsors upen this so-called limited discretion, and I am forced to the ob-
vipus conclusion that a discretion without limits is an unlimited dis-
cretion. This is so regardless of the name which one may attach to the
discretion.

The fact is that neither the United Kingdom nor Norway can state the
limits of the discretion which they assert, or accept the implications of
such limitation without putting themselves in an untenable position.

There are two reasons for this.

In the first place, any discretion must relate to some specific matter
calling for decision. In the present case, if a discretion exists at all, which
of course I do not admit, it must relate to something. One possibility is
that it relates to the choice of factors leading to the election of the eight.
In other words, the assertion of a discretion in this context may mean
that the election of the eight can be madé by reference to factors other
than size as a ship-owning nation. The difficulty with this possibility is
that it so plainly runs contrary to the terms of the Article, and it must,
therefore, be rejected.

Another possibility is that the discretion may relate not to the choice
of the criterion of size, but to the determination of whether that criterion
is satisfied. If that is right, then it is first necessary to determine what
that criterion is. There must be a fixed criterion before we can have a
discretion to decide whether the criterion is satisfied. But the United
Kingdom and Norway never do declare what this criterion is.

The United Kingdom and Norway are bound, if their assertion of the
existence of a discretion is to have any weight, to inform the Court of the
specific class of matter to which their discretion relates. Only after they
have done this is it at all possible to determine whether they have exer-
cised their discretion within proper limits,

This brings me to the second difficulty which confronts the United
Kingdom and Norway in their argument about the existence of a limited
discretion.

As my Government understands the situation, a discretion, if it is
truly to be described as limited, must be subject to some form of review.
A limited discretion which is not subject to review is limited in name only.
In fact, it is absolute. If the Governments of Norway and the United
Kingdom say that their discretion is limited, then, if they really mean
that, they must be willing to admit some review of their exercise of dis-
cretion. In terms of everyday life, an unreviewable limited discretion
is a contradiction in terms. Yet, if they admit that their discretion may
be reviewed, the Court and the present proceedings are the only place and
mode in which such review can take place.

I find it necessary to lay emphasis on this aspect of the argument
asserting the existence of a discretion because it reveals the fundamental
defect in their whole argument. The essence of a treaty is that it lays
down courses or standards of conduct for the parties to it. Predictable
standards are objective ones. As soon as a party begins to assert that a
standard is subjective, it begins to destroy the effect of the agreement.
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I have referred to the argument about discretion in these terms
because, in my submission, if accepted it would be destructive of the
terms of Article 28 (a) of the IMCO Convention. But there is also another
basis on which the argument may be criticized. Tt is that therc is, in fact,
no adequate justification for reading a discretion into Article 28 (4.

Three grounds appear to have been invoked in the course of the oral
argument for the existence of a discretion.

In the first place, it has been suggested, particularly by the Represen-
tative of the United Kingdom, that an “‘objective’, or, as he puts if,
an “auntomatic”’ test would not be in the best interests of IMCO. He talks
at one point about the Organization being put, and I quote his words,
“at the mercy of individual States”. If the implication of that observation
is that IMCO is at the mercy of Liberia, it would, 1 believe, be fair com-
ment to say that IMCO is being put at the mercy not of Liberia but of
those members who by their collective action are trying to exclude from
the Maritime Safety Committee two States who between them are re-
sponsible in terms of national and international obligation for the safety
at sea of over 15,000,000 tons of world shipping.

But this observation leads me to the real answer to the United King-
dom on this point. Itis, if I may say so, rather far-fetched to suggest that
the effectiveness of an organ is imperilled by placing upon it those very
States who will, in the largest way, be responsible for implementing its
recommendations. Why should Liberia, as the State responsible for the
third largest quantity of tonnage, be kept out of the Committee? The
United Kingdom merely begs the issue when it says that States will have
an opportunity to comment upon draits proposed by the Committee. The
simple fact is, either it is important to be on the Maritime Safety Commit-
tee or it is not important to be on the Maritime Safety Committee. If it
is important, then the reasons which make it important indicate why
Liberia makes her claim. Tf it is not important, then I confess that I
am at a loss to know why the United Kingdom is making such a fuss about
the matter.

Mr. President and Members of the Court, the ane fact from which it is
quite impossible to escape in this case is that it is the State of registration,
and only the State of registration, which can really implement the work
of the Maritime Safety Committee.

Mr. President and Members of the Court, the second line of argument
used to support the existence of a discretion is essentially a negative one.
It is a simple argument. In effect, Italy, the Netherlands, Norway and
the United Kingdom contend that if the draftsmen of the IMCQ Con-
vention had intended to create an objective test, they would have said so.

With respect, this seems to me to be a curious argument, for it tends to
assume what it seeks to prove. To argue that if the draftsmen had in-
tended to adopt an objective test they would have said so, is to assume
that the test which they have emploved is not objective. That assumption
fails to take into consideration the circumstances in which the original
draft of the IMCO Convention was prepared in 1946, As I have already
stated, it was prepared by maritime, and not by legal, experts. They were
acquainted with the language of the Safety of Life at Sea Convention of
1929 and the Load Line Convention of 1930. They knew that the ex-
pression ‘‘belonging to” referred to registration. It is, I submit, a fair
inference that in using the equivalent of the words “belonging to'’, they
wanted to use an equally objective test.
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Nor is it any argument against this to ask: “Why then did they refer
to tonnage expressly in Article 60 and why is there a contrast between
Article 60 and Article 28 (a) #”” The answer to this question is that Article
28 and Article 60 were drafted at different times. The original draft laid
before the United Maritime Consultative Council on 24 October 1g46
contained the terms of Article 28 (a) in almost its present form; but it
did not contain the final clauses, of which Article 60 is one. Those were
added later during the Conference and no consideration appears to have
been given to systematizing the drafting.

I would submit, Mr. President, that the question might much more
appropriately be revised. Surely, it would be more reasonable to suggest
that if the draftsmen had intended to create a discretion, they would have
said so. After all, why should they have troubled to draw a distinction
between the “eight”” and the™ six”, why should they have bothered to
describe the “eight’ as “the eight largest ship-owning nations”, if they
had merely intended that Members of the Assembly should be free to
disregard the objective characteristics of size?

It is, I submit, a clear feature of treaty drafting that if the parties
intend to create a discretion they normally do so in explicit and unam-
biguous terms. After all, a discretion does not strengthen legal objections,
it weakens them. Since parties to treaties must be presumed to have
endeavoured to create specific, binding and effective obligations, it may
at least equally be assumed that they will not accidentally have left
room for the exercise of discretions capable of altering the whole sense
of the text, The practice of States shows that they are fully aware that
if a State desires to retain a unilateral discretion in determining a question
connected with a treaty, it must do so in express words. Examples of
this practice may be found in the case of States making so-called auto-
matic reservations to their Declarations under the Optional Clause. They
take great care to say expressly that the question of whether the case
relates to the excluded class of matter shall be determined by themselves,
In the absence of such reservation, no one would have dreamed that
there was a right of unilateral determination.

This view of the matter is confirmed in a more positive fashion by the
practice relating to the interpretation of Article 15 of the European
Convention on Human Rights. This is the Article which authorizes
parties to the Convention to give notice of derogation, that is to say, of
suspension of application, of its provisions in times of emergency afiect-
ing the life of the nation. Now, one might have thought that this was a
context in which States would clearly have a discretion to determine
when such an emergency had arisen. Yet it is of considerable significance
that when the Government of Greece raised the question of human rights
in Cyprus before the European Commission on Human Rights, and when
the United Kingdom invoked a notice of derogation which it had given
in respect of Cyprus, the Commission sent a sub-committee to Cyprus to
investigate the facts. The inference is inescapable that, even in the con-
text of public emergency, the Commission was not prepared to read into
Article 15 of the Convention a right of unilateral determination or of
subjective diseretion. If such a right cannot be read into Article 15 of
the European Convention on Human Rights, there is even stronger
reason for not reading it into Article 28 (a) of the IMCO Convention.

It is, of course, true that some attempt has been made to argue
that the draftsmen really did expressly create a discretion. This argu-
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ment is that the iravaux préparaloires show that the participants in
the 1946 and 1948 Conferences at which the Convention was drafted
were to some extent conscious of what some chose to call the problem
of “flags of convenience”. The word “ship-owning”, it is argued, must
be read against that awareness. If States were aware of the problem,
surely they must have intended to reserve to themselves the power
to deal with it; and how else would they have done this than by the
reservation of a discretion? So runs the argument of those who allege
the existence of a discretion,.

But, as to this argument, surely it can be said that if the draftsmen
were fully aware of the growth of tonnage under non-traditional flags
and if the intention was to avoid the consequences attaching to large
registered fleets, then it would be reasonable to assume that steps
would have been taken clearly and explicitly to create a discretion
allowing Members to disregard registration. The use of the word “‘ship-
owning”’ simply does not do that. What cautious draftsman would
use a word generally associated with registration to describe a situation
in which it was intended to abandon registration? After all, there
were good. precedents available in the field of transport for avoiding
registration and creating a right to seek what the United Kingdom
calls the “realities” of the situation. I need only recall the reference,
at page 61 of my Government's Written Statement, to the Chicago
Air Services Transit Agreement of 1944, which contains express provision
for the possession of “substantial ownership and effective control’”
over aircraft by nationals and the contracting States. And, indeed, if,
as the United Kingdom argues, the position changed between 1946
and 1948, it seems even more extraordinary that no steps were taken
to change the word “‘ship-owning”’. Does not the absence of change
suggest that there was no desire for change; and that, in the context
of maritime safety, as distinct from the composition of the Council,
size as a ship-owning nation was to be determined by registered tonnage?

Mr. President and Members of the Court, I have been dealing with
the second of the three main grounds on which an attempt has been
made to read a discretion into Article 28(a2), and 1 submit that this
ground is as unconvincing as the previous one. I turn now to the third
ground. This, if I may be permitted to say so, is even less convincing.
It may be summed up under the head of difficulties connected with
registration. The opponents of Liberia point te various- problems
connected with registration and then conclude that it must be assumed
that States intended to eliminate these problems by retaining a general
discretion.

Some indication of the general character of these arguments is
provided by the United Kingdom's discussion of the difficulties of
achieving complete accuracy in the registration figures of the various
States. Figures, they say, may change in the interval between their
collection by Lloyd’s Register and the date of the election. Some States
do not register ships under 100 tons, others do not register ships under
15 tons. The result, contends the United Kingdom, is to create a
condition of uncertainty which calls for the exercise of a discretion.

Mr. President, before I deal with the United Kingdom conclusion,
namely that the position creates a discretion, let me consider the
relevancy of the premise. The United Kingdom challenges the adequacy,
accuracy and applicability of the figures in Lloyd’s Register. I am not
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really concerned to dispute this point. The Representative of the
United Kingdom may be right or he may be wrong. It just does not
matter, My Government contends that the appropriate criterion of
size is the objective fact of registration. We do not assert, for this
purpose, that any particular single source of evidence must be used.
If Lloyd’s List is inaccurate, then of course some other source may
be employed. In our view, as we have said before, a suitable alternative
procedure would be for each State to certify its own tonnage to the
Secretariat immediately before the election. The United Kingdom, it
may be noted, makes no constructive suggestion at all. It merely
proposes to add to the uncertainties of the situation by granting to
Members a right to weight the statistics in a manner which, in the
light of what has been said, cannot be other than arbitrary, imprecise
and unpredictable, This type of weighting is inherently inconsistent
with the concept of a discretion reasonably exercised.

Perhaps I may turn now, Mr. President, from the United Kingdom
premise to its conclusion. The United Kingdom says that there is a
discretion resulting from difficulties connected with registration figures.
Should that be correct, which of course I do not admit, I submit that
the extent of the discretion must be limited to the occasion which
gave rise to it. If inaccuracies in registration figures occasion a discretion,
that discretion can only extend to correcting the registration figures.
If, as the United Kingdom contends, problems of a time lag between
the compilation of the statistics and the date of the election, or of
variable lower limits of registration, lead to inaccuracies, then the
discretion can be employed to correct those defects. _

But, if that reasoning is applied to the present case, it can be seen
that the United Kingdom is not using its discretion to correct those
defects. There just could not be six million tons of Liberian shipping
affected by the time lag in the use of the statistics. Some other factor,
alien to the justification for the existence of the discretion, has been
imported; and the exercise of a discretion by reference to an alien
factor is, by any system of law, unlawful.

Mr, President and Members of the Court, it is of course possible
that I have misunderstood the United Kingdom’s argument and that,
in fact, the discretion for which it contends is wider than mere rectifi-
cation of registered tonnage figures to meet marginal errors. In that
event, I am forced to assume that the United Kingdom is contending,
as do the Netherlands and Norway, that there exists a discretion which
entitles Memhers to determine whether there is an effective connection
or a “genuine link” between ships and the States in which they are
registered. I will not repeat what I have already said about the “genuine
link”. T adhere to that. In my submission, it is the task of the Court
to determine what is meant by the expression “ship-owning’’. Omce
the Court has done that and has pointed to an objectively ascertainable
criterion, the concept of the “genuine link” has no relevance at all
in the present context.

Mr. President and Members of the Court, if I may for a moment
assume, but of course without admitting, that the genuine link
concept as contained in Article 5 of the Geneva Convention is rele-
vant here, there is one vital point which has been completely
ignored in the Oral Statement made on behalf of the Government
of Norway.
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In introducing the concept of the genuine link into this case, Italy,
Norway and the United Kingdom are, in effect, saying: for the purposes
of recognition, of registration, Members of IMCQO are entitled to consider
whether or not a genuine link exists between a State and the ships
on its register, But, Mr. President, this is the very thing which, having
regard to the development of Article 5 of the Geneva Convention on
the High Seas, they are not entitled to do. When the draft of Article g
was placed before the Geneva Conference, the sentence about the
genuine link was prefaced by the words, and 1 quote those words,
“nevertheless, for the purposes of recognition of the national character
of the ship by other. States”. Those words are no longer in the Article.
They were removed on the initiative of El Salvador, supported by
the United Arab Republic and Iran, by a vote of the Plenary Session
of the Conference by 30 votes to 15, with 17 abstentions. It was only
after the remowval of those words that the Article was adopted by the
Convention. The Government of the Netherlands, it may be noted,
did not trouble the Court with that essential detail when referring
to the adoption of the Article.

In my submission, assuming for the moment that the Court is entitled
to apply Article 5 in the present context, the Court should not put
back into Article 5 what the Geneva Conference expressly took out
of that Article. Or, putting the point in another way, since the Geneva
Conference removed the sanctions for non-compliance with the require-
ment of the genuine link, it would not be appropriate, in the context
of Article 28(a) of the IMCO Convention, to exclude a State from the
Maritime Safety Cominittee on the ground that there was no genuine
link between the State and the ships registered with it.

Moreover, there is another point of major significance which stands
out upon examination of the records of the International Law Com-
mission and the Geneva Conference. That is that there was a clear
sentiment both in the Commission and the Conference that it should
not be open to States unilaterally to deny the nationality of ships,
because this would lead to stateless ships—a status which international
law seeks to avoid on the high seas.

Mr. President and Members of the Court, closely connected with the
genuine link is another point which has been raised by the Netherlands
and Norway. Tt relates to the Noftebohm case. The Government of the
Netherlands has, indeed, commented on the fact that my Government
has not referred to the case in our Written Statement. Nor, it may be
said in passing, did the Netherlands. But the real answer, Mr, President
and Members of the Court, is that the case is not relevant. We might
much more pertinently comment on the failure of the Netherlands
Government to cite to the Court the Montijo case (reported in Lapradelle
and Politis'f Recueil des Arbitrages internationanx, Vol. III) or the case
of the Muscat Dhows, decided by the Permanent Court of Arbitration
in 1go5. After all, both these cases recognized the right of States to
determine the circumstances in which they would grant the right to fly
their flags. They deal with ships. They have not in any way been over-
ruled. They are relevant. The Notiebohm case is not relevant.

To say this is not to question the importance of the constructive
character of that decision in any way. But the Notfebohm case is, as the
Court itself says in the Judgment, a case relating to diplomatic protection
of individuals; it is a case relating to the nationality of a naturalized
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persen; if is a case in which at the material times the naturalized person
not only did not have a genuine link with the country of naturalization,
but in which in fact he had a genuine link with the very country against
which the claim was brought. The Court, as I have mentioned, has itself
lajd emphasis on those factors, and I do not believe that it is appropriate
to introduce in the context of ships—which can never have dual national-
ity, and I emphasize which can #ever have dual nationality—decisions
relating to individuals in circumstances which can occaston dual natio-
nality. Moreover, the Nottebohm case was decided before the conclusion
of the Geneva Convention on the High Seas; and there is no reason to
assume that States intended to transfer that Judgment in its entirety
into the law relating to the status of vessels. Indeed, it is difficult to see
how some of the factors enumerated by the Court in the Judgment
could possibly be applied to ships.

There is, however, one other aspect of the Noftebosm case to which
reference has been made—namely, those parts of the Judgment which
relate to the effects in the international sphere of unilateral acts by
States. I need hardly assure the Court that my Government fully accepts
the view of the Court that there are some unilateral acts which are
conclusive upon foreign States and others which are not. This is a fun-
damental axiom of international law, and I believe that it is correct to
say that in referring to the matter in the Judgment of the Noftebohm
case the Court was not intending to do more than restate an accepted
principle.

But the real objection to unilateral acts does not apply here. This is
not a situation in which a State by its unilateral act seeks to acquire
henefits without obligations, Membership of the Maritime Safety Com-
mittee, Mr. President and Members of the Court, is not a simple benefit,
It is an assumption of responsibility; it is a necessary discharge of duty
owed by a State which is responsible for vessels—owed by that State
not only to the world generally, but particularly to the men who sail
on those vessels and whose lives are at stake. Mr. President, my Govern-
ment is not represented before the Court today out of selfish motives.
It will receive no pecuniary benefit if the Court decides that it should
be a member of the Maritime Safety Committee, It merely feels that it
has a responsibility to discharge and that there rests upon it, that is my
Government, as the Government of an independent State, a duty to
fulfil its obligations. There is here no motive for the exercise in an
unrestrained fashion of a unilateral power designed to improve the
position of Liberia. Yet the discharge of its duties is the highest function
of Government: and it is in the sense that a Government has a right to
discharge its function that my Government seeks the aid of this high
Court in the application of Article 28 (a) of the IMCO Convention.

Mr. President and Members of the Court, this brings me to the final
point which calls for comment. The Court will recall that in Part 111
of its Written Observations my Government raised a fundamental ques-
tion relating to the conduct of the election. We submitted that if the
Court should find that Members possess a limited discretion in connection
with the election of the eight largest ship-owning nations, that discretion
was not properly exercised. In consequence, we submitted, there was a
failure to comply with the constitutional law of the Organization; and
the Maritime Safety Committee could not therefore be regarded as
properly constituted.
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Somewhat curiously, the Netherlands and Norway have said nothing
about this point, Only Italy and the United Kingdom have referred to
it briefly. They have contended that there was no generally accepted
concept of défournement de pouvoir, alternatively, that if there was, it
was restricted to administrative powers.

My submission to you on this peint is that there is a general principle,
which forms part of international law as well as of municipal law, that
any discretionary power must be exercised in accordance with the terms
of the grant and only for the purpose for which it was granted. If I may
put it in those terms, I would submit that a principle of this kind is to
be found in cach of the systems of law which, in accordance with the
Statute of the Court, are represented in the Bench. Such a principle is
inherent in the concept of discretionary powers; for, were it absent, it
would mean, as [ have already pointed out, that discretions which were
intended to be limited, de facto became unlimited.

It may well be that there are variations from State to State as to the
way in whidh this general principle is given effect in the local law. But that
does not deprive the general principle of its validity; nor does it diminish
its applicability in this Court. It is these local variations which explain
why in some States there may be a limitation of the actual scope of
judicial review to acts of an administrative kind. This is a purely local
jurisdictional limitation. 1t goes to procedure and not to subsiance.
And it cannot be employed, as the Representative of [taly sought to
employ it, for the purpose of laying down a general rule that only
administrative discretions can be challenged, unless, of course, one defines
“administrative’” quite widely. With respect, that statement does not
reflect the position outside Italy, or, indeed, even in _Ita}iy. Perusal of
Dr. Galeotti's comparative study on Judicial Control of Public Authorities
in England and ftaly, especially at pages g3-g5, shows that in Italy even
legislative lacts are subject to review.

In view of the generality of this rule—that ne power should be abused
—1I hardly, need do more than add that if the concept were in some way
limited to administrative acts, this classification is not so clear or rigid
as to exclude the election of the eight largest ship-owning members of
the Maritime Safety Committee as an administrative act. In choosing
those members of the Committee, the Members of IMCO are not per-
forming a! policy function: they are performing what in English law
would be called a ministerial act-—an act of administration.

If the Court will permit, I would respectfully draw to its attention an
extremely helpful article on ““Délonrnement de pouvoir by International
Organizations” which appears in the British Year Book of International
Law for 1937, at page 311. The author is Mr. James Fawcett, the General
Counsel of the International Monetary Fund, who is a person with special
experienceé in these matters.

There are two passages in his article which T should like to quote.
The first, which is on page 314, reads as follows:

“Some form of majority rule has become the normal practice in
contemporary intermational organizations, and consequently it may
come-about that the representative or executive bodies of such an
organization exercise their discretion in a manner thought to harm
the interests or encroach on the rights of particular members, in so
far as the decision exercising the discretion is constitutionally
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binding upon all. But just as no majority of shareholders can purport
to sanction what is ultra vires the company or commit a fraud upon
the minority, so it is believed that the minority of member States
of an interntional organization are entitled to protection against
acts of the majority in excess of power.”

The second excerpt, from page 315, is as follows:

“It is hardly possible to define exhaustively the class of actions by
an international organization which might constitute détournements.
But in the relations between an organization and its component
States, it is believed that the following would be typical: actions or
decisions by any organ which, though formally consistent with the
provisions of the founding instrument of the organization, are
designed (i} to accord unequal treatment to a particualr member
by diminishing its rights, or reducing or increasing its burdens as
compared with the other members of the organization, or (i) to
alter generally relations of the members established in the founding
instrument.”

Both these passages, in my submission, lend full support to my general
point—the first limb of our proposition—that there exists a general
principle relating to abuse of power. As to the second limb, that there has
been an abuse in the present case, there has been singularly little said.
Perhaps it was felt by our opponents that it was better to say nothing
about this lest the wrong thing be said.

[Public hearing of 3 May 1660, afternoon]

Mr. President and Members of the Court, we have contended that a
discretion, if possessed, must be exercised by reference to the purposes
for which it existed. There are two basic types of reason why, if a dis-
cretion existed at all, it may have existed here. The first is a limited
reason. As the United Kingdom has contended, it may have existed for
the purpose of adjusting out of date or variable registration figures. If
50, then the room for discretion is a small one. It certainly does not
extend to using a discretion to abandon registration figures entirely. In
those circumstances, it is difficult to see how, on the basis of a marginal
modification, States could legitimately have voted against Liberia and
Panama.

Moreover, even if they did have a discretion to move away from
registration to some such concept as “genuine link”, their consequent
action would be unlawful by reference to another rule governing the
exercise of a power. The rule is that if a discretion is granted, it has to
be applied in a proper manner, taking all relevant factors into consider-
ation and omitting all irrelevant ones. As I have indicated in my first
Oral Statement, there is clear evidence in the Written Statement of the
Netherlands that that Govermment has completely misconceived the
application of the “genuine link" rule. The relevant part of my statement
may be found at pages 298-299 of the Verbatim Record for 27 April 1g960.

The second possible justification of the possession of a discretion in
this situation is this: there may be a general purpose—the advancement
of maritime safety; and States may be able to justify their vote by
saying that what they did was for the purpose of advancing the work of
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the Maritime Safety Committee. But if States say this, then how, by
reference to the Record of the First Assembly and what has been written
and said in these proceedings, can there be any doubt as to the real
motives for voting against Panama and Liberia?

Mr. President and Members of the Court, if ever there was a case in
which alien considerations of commerce intruded into a technical matter,
this is the case. It is, I submit, of the greatest significance that no State
represented in these proceedings, and which voted against Liberia and
Panama, has even indirectly asserted that its conduct in all these pro-
ceedings was motivated by the only consideration which is possibly
relevant, namely, the advancement of the work of the Maritime Safety
Committee;and the general cause of safety of life at sea.

In short,;Mr. President and Members of the Court, it is my submission
that even if there did exist a discretion in relation to the election of the
Maritime Safety Committee, it was in all the circumstances abused or
exceeded i m such a way as to render the election void.

There clearly lies upon the Court a heavy responsibility to refrain
from any action which could be regarded as an interference with the
liberty of an international organization to regulate its own affairs in
accordance with its constitution. But equally, it is, in my submission, the
compelling iduty of the Court to recognize and to protect the rights of
each individual member of an organization. That duty is even more
compelling when, as in the present case, a distinct flavour of oppression
hangs overlthe whole matter.

Article 1, 0f the IMCO Convention declares that one of the purposes
of the Organization is the removal of discriminatory action and the
promotion of the availability of shipping services to the commerce of the
world without discrimination. Mr. President and Members of the Court,
I ask you, on behalf of the Government of Liberia, to recognize our nght
to conduct our maritime affairs without discrimination and I ask you, to
that end, to recognize our right to a seat on the Maritime Safety Com-
mittee.

Mr. President and Members of the Court, this is the end of my oral
reply, I wish that I could have been briefer in my reply. I should like
nevertheless to thank you, to express my appreciation for the oppor-
tunity to have addressed the Court a second time, and, particularly,
for the patience and the courtesy with which you have listened to this
reply. I thank you.
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.11, SECOND ORAL STATEMENT OF Dr. FABREGA

(REPRESENTING THE GOVERNMENT OF PANAMA)
AT THE PUBLIC HEARINGS OF 3 AND 4 MAY 1960

[Public hearing of 3 May rgto, afternoon]

Mr. President, Members of the Court.

- I wish to thank the President for giving the Republic of Panama
an opportunity to be heard again in this important ‘case, and 1 wish
to promise the Court that I shall heed the observation of the Court
that in this second intervention we should try not to repeat matters
that were covered in the initial presentation, and also that we confine
our statements—our arguments—to matters which were brought by
what we may call the other side of this case during the oral hearing.

Before 1 go any further, Mr, President, I would like to express our
deep regret at the absence of two Judges by reason of illness, and
to express our deep and sincere hope that they have a full and speedy
Tecovery. .

At this moment, I would like to refer to the question presented to
the various Representatives of the respective Governments here by
Judge Cérdova. And I regret very much that on behalf of Panama
I cannot give now an exact or precise answer to his question. I must
say that 1 am not in a position now to give a precise answer because,
frankly, we did not expect that question to be raised and.therefore
that information was not brought by me to the hearing; and further-
more, because, as I shall try to explain in a moment, that information
—the way we understand the question—may be very difficult to
obtain. If the question is to be understood as defining the word
“‘nationals” to include individuals, as well as corporations, then I
would say that the question becomes very difficult, almost impossible,
to answer, and, if possible to be answered, such answer might require
considerable time, because—and that is one of the main points on
which we lay stress in the course of our arguments—when one tries
to ascertain individual or beneficial ownership in the case of corporations
owning ships under the Panama flag or any other flag for that matter,
we run into very complicated and complex questions of bearer shares,
shares in trust, equity interest in one or another party, so that the
matter becomes really a very complex one,

If the question is intended to refer to nationals as including only
corporations, then I could give an approximate answer to Judge
Cordova, to the effect that we can safely say (I do not have the figures
with me but we can safely say) that more than 75 per cent of the
tonnage - under the Panama flag is owned by corporations registered
and constituted under Panama law and under Panama domicile. I
cannot tell now what the excess over 75 per cent is, and also I must
make this statement with the reservation that I cannot guarantee
that that is an accurate statement as of 15 January 1959, but currently
—currently—more than 75 per cent of the tonnage under Panama
registration has been and 15 owned by Panama corpaorations,

28
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Now, if I may, I shall proceed with my second Oral Statement,
and again I apologlze to the Court for having to speak extemporaneously
as I did the first time, and I do hope that this fact of speaking extem-
poraneously does not make me prolong unduly this presentation as I
would like |to keep it as brief and as summary as possible.

Mr. President, I think that as a matter of convenience we should
group the sub]ects which have been discussed here by the Governments
which oppase our position, under four categories, and 1 suggest as
convenient |titles for those four subject-matters (we have discussed
them so long that the matters now should be familiar to all of us,
that is why 1 am using this informal method of grouping them as a
convenient |one) the four headings, being: (1) the meaning of “ship-
owning nations’” ( ) important interest in maritime safety; (3) dis-
cretion; a.nd (4) ‘genuine link” and related. matters.

Let us now take the first group, Mr. President and Members of the
Court.

Ship-ownyng nations—the meaning of “ship-owning nations”, and I
agree, Mr. President, with the Representative of the United Kingdom
that that 1s really the heart of this matter; I think that if we are to
weigh the relative value of the various matters that have been dealt
with in this debate, probably the greatest value—the greatest im-
portance—hes in the proper analysis of the concept of ““a ship-owning
nation”. Once we reach a conclusion as to what a ship-owning nation
is, what is tthe proper test for determining what a ship-owning nation
is, the rest of our problem, and for that matter the rest of the problem
for the IMCO Assembly, should have been very simple: just to take
the eight largest ship-owning nations. So now, in analysing this aspect
of what a ship-owning nation is, I must start by saying that it is very
curious, it is very striking mdeed that the distinguished Representa-
tives of the Governments which oppose our position have been very
elaborate in saying what ship-owning #s nof, in their opinion. But we
de not get|any constructive, any positive assertions from them as to
what a ship-owning nation #s, as to what ship-owning 1s,

I find that the Representatlve of Italy—and this is repeated by all
the Represlentatwes .that spoke in favour of that position—in trying
to define v\ha.t a ship-owning natlon is, only gave as an answer what
we may call ‘the theme song” of the position of the other side, the
matter of discretion; he said we should not have an automatic test,
we should |have discretion in the matter—and so we do not get, we
never get, a positive statement of what a “ship-owning nation™ is in
their oplmon

The Representatwe of the Netherlands does not say that at all,
does not answer that in a positive manmner at all. The Representative
of ltaly says “If there should be a test, it should be ownership by
nationals.”s The Representative of 1 \Iorway again says that it is a
matter of discretion; that it cannot be stated in precise terms; and
repeats that if there must be a test it must be ownership and not
registration, and curiously enough he goes as far as saying that, even
if tonnagel should be the test, you could still go behind the ﬁgures
of tonnage to analyse them and use discretion in interpreting those
figures. (This, I think, amounts to saying that, even if tonnage should
be the test tonnage should not be the test!) But the extreme negative
position we find m the Representative from the United Kingdom.
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He definitely, in his conclusions {which may be found on page 393 of
the printed copies that we have received from the Court)—says:
“registration is nof a test, ownership by nationals is net a test”; in
fact no test—there is no test that could be taken, no automatic test
that could be accepted—as defining ship-owning nations: it is a matter
of discretion. .

So, Mr. President and Members of the Court, the Republic of Panama
submits that what is a ship-owning nation, what are the eight largest
ship-owning nations, is a matter which by the very nature of things
requires a clear-cut, a definite test. This is a field in which it is illogical,
it 1s irrational to say that there can be no definition, because it is
precisely a field that requires precision, a clear-cut test. Just to bring
this proposition to an extreme, to try to reduce it to the absurdum,
I would want to take the liberty to bring a parallel of this attitude
within municipal law, within the private law of nations. What would
be the reaction of, let us say, the average registrar in an office of real-
estate property, if I would appear before him and I would ask: T
would like to know who owns this piece of property”, and the registrar
would answer me: ‘“That is a matter of discretion. We cannot have an
automatic test to determine who is the owner of that property”?

Well, now, that is an example in private municipal law. But there
is no reason why in international life, in international relations, the
nature of things should not be the same on this subject. I repeat,
this is a subject-matter on which there must be-—by the very nature
of things—precision. To determine ship-owning the test must be a
clear-cut, a definite, test; and it is no answer, it is no reply on this
particular field, on this particular concept, to say that “it is a matter
of discretion and we will have no automatic test”. 5

Mr. President, Members of the Court, I was saying a minute ago that
the test of “ship-owning nation” must be clear and definite. I add to
that that that test must be objective which is our position, that it must
be determined by reference to an authoritative source of information,
whether official or unofficial, which could give the figures as in the case
of tonnage. It must be objective in addition to being clear because, if
we make it a subjective test, we are not only introducing subjectivity in
a matter where subjectivity is not proper, but we will be creating a
situation which may be more subject to abuse and arbitrary findings.
If we have a body like IMCO, and we say the Assembly of that body,
not only in January 1959 but at any other date in the future, may appre-
ciate at all times what the “largest ship-owning nations’ are according
to a subjective test, that may mean in actual practice that the majority’
of the members present may, in a self-serving manner, consider them-
selves the “largest ship-owmng nation’”. And then a simple majority of
countries represented would override the meaning of tonnage or any
other objective test which should be the determining factor. No, this
test should not be subjective, it must be objective and it should be a
clear and objective test.

And now, Mr. President and Members of the Court, having established
this point that the test must be clear and definite, we submit that just
as much for this Court as it was the problem for the IMCO Assembly,
there are only three possible alternatives to what “ship-owning nation”
could mean. By no stretch of logic or imagination can we think of more
than three: first, “‘ship-owning nation”’ meaning the nation having title
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or the fee simple over the vessel; two, the State not having title or
owning the|fee simple but having control over the vessel, ownership in
the political sense of control, jurisdiction and the power to apply its
laws and régulations to that vessel; third, the vessel being owned by
nationals of the State: those are the only three possible alternatives.

Now, we submit that the only logical way to find which of these three
coneepts, of'these three tests, isthe controlling one, the decisive one, should
proceed through a process of exclusion, analysing 'which ones.are not, and
then leaving the one that is the proper test. And for the purposes of
exclusion I|take first the question of title, or fee simple in the State,
the State being the owner, in the civil sense, of the vessel. We subrmt
that that could not be the test simply because that would again be
against i:heI realities of the situation, it would be against international
practice in maritime life, against the eXperiences of previous maritime
conventloné and conferences which preceded TMCO, which were related
to IMCO, such as the Safety of Life at Sea Convention, the Load Line
Convention and many others. Thgy never thought of “ship-owning
nations” in{terms of vessels belonging actually to the nation. As a matter
of fact, even today, only a very small number, an almost insignificant
percenta.gelof merchant shipping, is owned by the Government in the
civil law sense.

Let me now take alternative number three for the purposes of excluswn
that is, the possibility that what is meant is ownership by the nationals
of the State. We submit, Mr. President—and I beg now to explain to the
Court that =I am not repeating our previous argument but I am simply
stating this to show that the answer of the Governments opposing our
side has not replied to the position that we stated from the beginning—
we submit [that they could not have meant ownership by the nationals
of the State. In the first place, Mr. President, we say this because the
very 1anguage that we are now interpreting here reads “ship-owning
nations”, 1t does not say sh1p-own1ng thdividuals, it does not say ship-
owning corporations—the “‘eight largest ship-owning nations”—so we
must think|of ownership by the nation, either in the civil sense which I
have discarded, or in the political sense which we submit is the true test.

Mr. Pres:dent Members of the Court, I shall try very briefly to termi-
nate descnbmg our position so as to be able to show how the other side
avoids answarmg that position, intend of answering it positively. I will
say that ow nershlp by nationals of a State could not be the test because,
in the first: place, the language of the Statute referred to ship- owning
nations and not individuals, We say secondly that ownership by nationals
cannot be ithe test because, as we stated in our Written Statement,
that wouldl make the rule one of almost impossible application. It will
throw us mewmbly into the matter of beneficial ownership, because
certainly one would not think that you would go behind the flag and
into ownershlp merely to stop at the juridical fiction of the corporation.
If you go behmd the flag and go into ownership, you would want to go
into the real roots of ownership, if you want to be philosophically consis-
tent-—and then that takes us directly and deeply into the matter of
beneficial ownershlp T think it was precisely one of the Representatlves
from the other side that called it, very appropriately, the ““‘web” of
beneficial ownershlp

I may say candidly to this Court that I have had occasion, and I
frequently do have occasion in my private practice of law, to witness the
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intricate picture of this beneficial ownership, to see a vessel which has
been built in Belgium owned by a Panama corporation, financed by
New York companies, then chartered to European interests, then mort-
gaged to certain trustees of a corporation with many different shares,
some of which are bearer shares which do not permit the identification
of the owner; with groups of shareholders of different nationalities
sometimes forming a voting trust by which they agree to vote en bloc,
although they are of different nationalities.

So, ownership by nationals, or rather the resorting to ownership by
nationals in search of a test, is simply trying to choose the most complex
and complicated solution that one can imagine. |

Mr. President, that has been our position throughout. That leaves, of
the three, only one test—tonnage registered under the flag. We have
submitted that that is the test that answers the criterion of usage; that
that is the test that answers the criterion of treaties signed on the very
subject; that that is the test that answers the criterion of achievement
of the purpose of the Convention—the intent of the Convention—analysed
in its entirety. It answers the test of usage because we find that in Lloyd’s
which we may mention as the standard reference, the columns in
Lioyd’s are entitled “Nations which ewn the vessels”, and then under
that title of “nations which own the vessel” we find the name of the
nation having such tonnage under its flag. The criterion of treaties—
and here T want to refer to a statement on page 384 of the Oral Statement
of the Representative of the United Kingdom, wherein he states that he
has heard of no treaty or convention using the expression “ship-owning
nation”. In our Written Statement we mention two: the Safety of Life
at Sea Convention and the Load Line Convention of 1930. The Lead Line
Convention of 1930 states, and I think that this is so important
that T want to quote the exact words: ‘A ship is regarded as belonging
to a country if it is registered by the government of that country.”
“Belonging to a country’” and “‘ship-owning nations’—these are equi-
valent terms. This is the language in the Load Line Convention. This is
also the [anguage of the Safety of Life at Sea Convention. And in this
connection, Mr. President, I think it is very important that I bring out
to the attention of the Court that the Safety of Life at Sea Convention
and the IMCO Convention are closely interrelated. There is a very tight
connection between the two. I would say that IMCO is nothing else than
an organization to implement and to put into practice principles of
safety which have been adopted by the Safety of Life at Sea Convention
—by the two Safety of-Life at Sea Conventions, by the Load Line
Conventions and other similar ones; and the close relationship between
the two is so evident that (when the IMCO Conference took place in
1948} we find that in the final act of that Convention there appears a
resolution, which was approved by the Assembly of IMCO, saying that
it is recommended to the IMCO Conference—which was to meet, to take
place several months later-—that it is recommended to that Assembly,
I repeat, that it take into effect the principles of the Convention in its
deliberations. So the Safety of Life at Sea which has tonnage under the
flag as the definition of ship-owning is telling IMCOQ to accept their prin-
ciples as the guiding principles, because they are two closely interrelated
Conventions.

And I will say, to try to give over-abundance of evidence to my dis-
tinguished colleague, the Representative of the United Kingdom, that
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I have another convention here using the same words, and the reference
that T have! for this citation is in the American Journal of International
Law, Volume 54 of January 1960, at page 64, and here a quotation is
made from |the Brussels Convention of 1926 relating to maritime liens
and mortgages, and it is provided:

“Mortgages, hypothecations and other similar charges upon
vessels|duly effected in accordance with the law of the contracting
State to which the vessel belongs, and registered in the public
register either at the port of the vessel's registry or at a central
office, shall be regarded as valid and respected in all the other con-
tracting countries.”

|

“Effected in accordance with the law of the coniracting State to
which the vessel belongs’ is the same language used in treaties all along,
as vessels belonging to the State, ship-owning nations—referring to
ownership, as I say, in the political sense.

Mr. President, our opponents also have not answered our argument
that tonnage registered under the flag is the intended test, because it meets
all the proper criteria already mentioned and such test in addition meets
the well-known rule of treaty construction which is that the treaty must
be read as a whole for the purpose of ascertaining the intent and the
way of accomplishing the purpose of the treaty. We went to great lengths
to explain tonnage under the flag, as interpreted in other provisions of
IMCO, like Article 60—1I am not going to repeat them all, T only mention
the Article which dealt with the coming into effect of the Convention—
which made it dependent on tonnage. And mainly, and most important
of all, we stated the argument that it is the State having the power, the
jurisdiction} over the vessels, the one that is in the best position to impose
the Jaws and regulations which would put into effect the objectives of
maritime safety. We proved that, therefore, it was only logical that the
drafters of the Convention should have given a majority position to the
nations representing the largest tonnage in the sense of tonnage under
the flag, because in that manner the greatest amount of tonnage could
be affectedlby the rules and regulations in implementing safety which
were contemplated by the IMCO Convention.

T do n0t|want to extend myself on that point, Mr. President. I only
want to make a very brief reference, in fact I shall read it because it is
only one p:a.ra.graph, which appears in the Written Statement of the
Government of India, and which brings out very clearly and very
effectively this aspect of our position:

“The Government of India considers that the questions submitted
to the| International Court of Justice should be answered in the
light of the international practices and through the reasoned appli-
cation lof the generally accepted principles of international law, for
example, the principle that each State is free “to fix conditions for
‘the grant of its nationality to ships, for the registration of ships in
its territory, and for the right to fly its flag’. The other applicable
principle is that vessels on the high seas are subject to no authority
except| to that of the State whose flag they fly, for the entire inter-
national legal system which the States have evolved to maintain
law, order and safety on the high seas is predicated on the possession
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by each vessel of a connection with a State having a recognized
maritime flag.”’ .

I now move on with our rebuttal, Mr, President, by saying that we
submit that once registration under the flag, tonnage registered under the
flag is decided to be the test of ship-owning nations, the rest of the matter
should have been very simple for the IMCO Assembly. What else did
they have to do, having determined what a ship-owning nation was?
They had to proceed to elect the eight largest ship-owning nations, which,
as we know, they failed to do.

Now, the Representative of the United Kingdom, at this point, went
to great lengths—and certainly I shall not devate ten percent of the time
that he used on this point—went to great lengths to explain the inherent

ossibilities of inaccuracies in Lloyd’s as an authoritative list. We submit,

ir. President, that once you accepted the principle that it meant
tonnage registered under the flag, the question of which authoritative
tist you should use or should not use is a secondary matter. It happened
that in this particular case the Assembly chose Lloyd’s. And we say if
they chose Lloyd's, they should have been consistent in the choice of
Lloyd’s—which the Assembly majority wasnot. If Members of IMCO,
tomorrow, on another conference, should wish to take the American
Bureau of Shipping as an authoritative list, or Bureau Veritas, nobody
would quarrel with that. But the important thing is that the list, the
authoritative list, be used consistently and in good faith, and not in the
manner in which it was used in this election. Certainly the Assembly of
IMCO did not take Lloyd’s List purely for the sake of having a list. For
that matter, any list. If that had been the case, they could have proceeded
in alphabetical order, called the names of the various States and voted in
alphabetical order. They chose Lloyd's, which is a list which contained
tonnage registered under the flag and having the order of such tonnage
registration. And they chose to disregard the nations which they did
not want to elect. That is what this case comes down to.

It is very curious to pause for a moment, Mr. President, to think of
how far you can carry that type of inconsistency. If you are using Lloyd’s,
which, I repeat, contains a list on the basis of tonnage registered under
the flag, and then you say, as the IMCO majority did: ““Oh, we don’t have
to take the first eight in the list”, and yet you were looking for the largest
ship-owning nations, now, where are you going to stop in the list? Are
you going to take a list of fifteen, of twenty, of thirty members? If you
strike out, so to speak, as the Assembly did, the word "eight”, and are
locking for the largest, we can see that there is no limit to how far you
can go. So that goes to show that consistency is required, that if they
chose Lloyd's as the authoritative list, and if the definition of “ship-
owning’’ was “‘registered under the flag”, they were bound to take the
first eight nations appearing in that list. To have chosen the list and to
have failed to elect two Members in that list is what we call in our
Statement an arbitrary, inconsistent and capricious action which should
be declared to be invalid by this High Court.

Now, Mr. President, with the permission of the Court, I want to take
up a reference that is made by the distinguished Representative of the
United Kingdom to what occurred in 1948 in the IMCO Conference. And
I regret to say that perhaps this is not the most agreeable portion of my
presentation because I now must run into some statements which, we
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submit, were presented to this Court in a manner that does not accord
entirely with the true facts. And, second, because in that presentation
certain adjectives or epithets were used with reference to my country
which I cannot pass or Jet go without comment,

The Unitéd Kingdom Representative says that in 1948 the Assembly
of IMCO already was aware of the fact of the flags of convenience and
did not consider Panama worthy to be a member of one of the organs
of IMCO. Now, Mr. President, I say that this is not telling the entire
story, the complete story. If I could refer the Court to page 180 of the
Written Statement of the Republic of Panama, the Court will be able to
find that the representative of Panama protested because a group—and
this has always been our complaint—a group of interests, of commercial
interest, guided purely by reasons of commercial competition, had united
to act against the Governments of certain flags—Liberia was not an
active maritime nation at the time, but they united against Panama, and
they tried to exclude Panama from the Second Working Party of the
Conference, which was a very important party as far as the conduct of
the Conference was concerned. And the delegate of Panama brought out
the fact that Panama was the fifth nation on the basis of tonnage under
the Panama flag, and that Panama could not be excluded from the
Working Party, and it was on the basis of that representation and that
protest thalf the IMCO Assembly included Panama in the Second
Working Party. In our Written Statement we give the reference to the
Working Paper which gives evidence of that fact, That is not the story
that has been presented to this Court by the Representative of the
United Kingdom.

Mr. President, Members, of the Court, the Representative of the
United Kingdom stated that the 1948 IMCO Conference felt that Panama
was not worthy of forming a part of ene of the important organs of that
Convention. As I said a minute ago, this matter of one nation passing
judgment upon whether another nation is worthy or not worthy for a
particular position really brings us into a not too pleasant analysis of the
situation. Because this “holier than thou™ attitude of one nation against
the other frankly compels the nation that is referred to to make a
counter-estimate of the holiness of the position of the nation making
the accusation; and I am not going to extend myself upon that. T only
have to say this: that if we want to go into the relevant high moral tone
of the nations acting in this manner, I would like to have the Court
pause for a| minute and consider, by the very description which my
distinguished colleague makes of the situation, how would the Court
describe what these members or some members of the Conference were
doing with Panama? He says there was anxiety among those members
because tonnage under the Panama flag was growing; because it was
fourth or fifth. He has not said, in one instance, that ships under the
Panama flag were not seaworthy, were not proper ships, were not in
good condition, did not come up to the standards of safety; no, he has
not said that, and he could not very well say it, because from that time
up to the present—and we have evidence in our Statement—ships under
the Panama, flag, and today also under the Liberian flag, meet with all
the standards of safety and seaworthiness and are abiding by all the
conventions, which ensure safety at sea. No; but it was not that at alll
Those members having anxiety were worried because the fleet was
growing, wais growing in size. So, what does that mean, Mr. President?

i
'
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I submit that they were worried, there was anxiety, because of a matter
of competition. I was purely a matter of commercial competition. And
that is what I do not like to see, Mr, President, when in a situation like
this one country begins to invoke the morals and the holiness of the
position of one country as compared with the other,

Panama was not worthy. Why? Because Panama was competing with
other nations, That was the only sin that Panama was comnmitting; and,
surely, we do not want to see an important international instrument like
IMCO being motivated in its important decisions by the purely com-
mercial interest of competition; and, surely, we would not want the
highest Court in the world, namely this Court, to be asked to make a
decision in one direction or in another direction, when the party re-
questing that decision may in any manner have been motivated by
purely commercial reasons of competition. We mention this in our
Written Statement, Mr. President, and with those words I leave this
unpleasant subject of the reference as to which nation was worthy or
was not worthy of being a2 Member of the Organization,

Mr. President, I shall try to summarize as much as possible the balance
of my presentation. As to the next two headings of the four into which
I divided my presentation, I think I could take them together, because
they really overlap each other, and that is: the question of important
interest in maritime safety and the matter of discretion.

Mr. President, we submit that the Governments which oppose our
position have not answered our presentation, or our position, to the
effect that the “eight largest ship-owning nations have, per se, and by
that very fact, an important interest in maritime safety’’. We supported
that position, first, on the basis of the simple grammatical test of the
Convention. We brought out that the word “elect” in the Article is used
twice; first, in the sentence at the beginning which refers to the compo-
sition of the entire body, to the fourteen Members; second, when it
_ refers to the election of the remaining six Members. And we took the

position that if it had been the intention of the drafters that there should
be discretion in the election of the first eight, the word ““elect’ should
have preceded the reference to the “eight” Members in the same way
that it had preceded the reference to the election of the “six”.

We alse made the grammatical argument, or rather a deduction from
the grammatical sense, that to use the word “elect’” as meaning “dis-
cretion” with regard to the first eight Members was in open contra--
diction with the mandatory nature of the words “shall be”. That, we
submit, has not been answered by our opponents.

Mr. President and Members of the Court, we cannot help feeling—and
1 do not mean to be unduly critical in saying this—we cannot help
feeling that the Representatives of the Governments which oppose our
position, in presenting their entire case which practically hinges, turns
upon the idea of discretion—that they appear to have made a confusion
between interpretation and discretion. We see that running throughout
their arguments; they say ‘‘ship-owning nations’ are words that had
to be interpreted; consequently, there was wide discretion to interpret
that and to reach the conclusion which the Assembly thought best,

Now I think that right there there is the fallacy, there is the vulnerable
position, which runs through the entire analysis of the case: this con-
fusion of interpretation with discretion. Now we have taken the position
that there was no need for interpretation because the words are clear
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and have a definite standard and well-known meaning. But, even if we
were to assume that the words were not entirely clear, if we had to inter-
pret them, that does not give the Assembly of IMCO an unlimited right
and dlscretxon to reach any conclusion which they thought best. No; that
only meant it had to interpret them according to the well-known rules of
treaty interpretation, namely, the language, the meaning of the language,
the taking of the Convention as a whole, precedents, what other treatiesin
the matter said, the consequences of mterpretatlon all the well-known
rules of the statutory construction. Now the IMCO Assembly was just
as bound by those rules of interpretation as courts are in interpreting
any treaties, and that is what we contend: that even if there was room
for interpretation, the interpretation had to be according to those rules.
But that is where, I think, the main fallacy of the position of our op-
ponents lies. And I think, Mr. President, right then and there is where
we think we should apply a case which we consider very important in
the present) idebate, which is the Polish Nationality Case. Interpretation,
the process of interpretation, cannot cnable the interpreter to reconstruct
the treaty.|It is very interesting in this connection to note that the
Representative of the United Kingdom makes the statement, much to
my surprlse that, “Well, the Members of IMCO will not have to act like
judges. NoliThey have discretion,” Now I think that that is an untenable
statement. The Members of the Assembly of IMCO, as well as any organ
which is created by a treaty and which derives its powers and its criteria
from a treaty, must interpret those treaties properly and according to
legal rules.| But if we say that “No, because they are not lawyers or
because they are not judges they may interpret the treaty the way they
want”, then I do not sce how, when, the abuse of power, the abuse of
discretion of those organs, is going to come for proper review before this
Court. No, Mr President. The Court is bound to say that there has been
excess of power, excess of authority or abuse of discretion, when, in the
process of interpretation, any of those organs did not follow the proper
rules of constmctlon

The Representatlve of the United Kingdom has been elaborate in
trying to demonstrate that the Admissions case, which we cite as very
pertinent and applicable in this case, is not apphcable at all. And I
think, without taking too much of the time of the Court, that this is a
very important precedent, and even if I take a little more of the time of
the Court, I want to show the close parallel between the Admissions
case and the present case.

As 1 understand the position of the Representative of the United
Kingdom, he says that in this case the IMCO Assembly was not trying
to impose on Members new conditions which were not present in the
Treaty, But we submit, Mr. President, that that is exactly what the
Assembly did. And I ask permission to read one paragraph, on page 195
of the Written Statement of Panama, which gives the words of the United
Kingdom's! delegate at the IMCO Convention just before the election
took place:

“In regard to Liberia’s interest in questions of maritime safety,
it wasmndemable that the vessels registered in that country were
among the most modern and up-to-date in the world. That was due to
the fact that the Liberian Merchant Navy largely belonged to
excellent American shipowners and that, furthermore, because
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Liberia left questions -of administration to very experienced inter-
national companies such as Lloyd’s.

The same was true of Panama. But the matter in hand was not the
election of the United States or of those companies to the Maritime
Safety Committee. What the Assembly had to do was to consider
how far Governments were interested in maritime questions, and
see to what extent they were able to make a contribution in specific
fields such as the furnishing of crews, the training of naval architects,
the conducting of surveys after collisions, the handling of cargoes,
etc.”

Now there were very few speakers in that Conference, and what the
United Kingdom’s delegate said (and there was one other delegate who
added a little more to it) represents the criterion that led the majority
into voting as it did. And'T want to emphasize this: that these words
were said when the election was going to take place as to the eight; and
here, the delegate of Great Britain—-and this is the criterion the majority
followed—said that consideration had to be given in the election, not
to the good and proper condition of the fleets of those nations, but to
matters as to the contribution in specific fields such as the furnishing of
crews. Now, I am going to stop right here. Because the ability to furnish
crews, Mr. President, is one of the elements which, according to Article
28, must be taken into consideration for the election of the six—the
remaining siz, S0 it could not be one of the criteria to be taken into
account in the election of the eight; and yet, in so many words it is here
stated that that was one of the criteria for the election of the eight:
the ability to contribute in the furnishing of crews, the training of naval
architects, the conducting of surveys of collisions, the handling of
cargoes. Mr. President, our position is that, when dealing with the
election of the eight who have per s¢, automatically, an interest in maritime
safety, these words, which were adopted by the majority of the voters,
amounted to the imposing of new conditions for the election of the eight
which were not required by the Convention; exactly the same aswas
being done in the Admissions case decided by this Court.

[Public hearing of 4 May 1960, morning]

The PRESIDENT: Sir Percy Spender wants to put certain questions
to the Representatives. The questions may be answered when the
Representatives find it convenient to do so. I call upon Sir Percy
Spender to put his questions.

Sir Yercy SPENDER: Thank you, Mr. President. One important
question is, what is the meaning in that context of the words in
Article 28 : “eight shall be the largest ship-owning nations’'? The
questions I desire to put to all Representatives, the answers to which
will I think assist me, are the following; and the answers, I hope, may
be given in summarized form:

Question 1: What significance, if any, is to be attached to the definite
article “fhe largest ship-owning nations”?

Queséion 2: Since the word ‘‘ship-owning” qualifies the noun
“nations”,
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{a) does this word “ship-owring”’ have one meaning, and one
meaning only, directed to all States Members of the Assembly, and

(b) what meaning, stated as concisely as possible, does each State
represented give to the word “‘owning’’, and what are the criteria
which deterr;nine whether, within that meaning, a State owns any
given amount of shipping?

Thank you, Sir.

The PRESIDENT: I call upon the Representative of Panama to continue
his statement.

Dr. FABREGA: Mr. President, Members of the Court, I do not think
I have much to cover, Mr. President, before I terminate this second
exposition which I have been given the privilege to make.

I would like at this moment, Mr. President, to state to the Honourable
Judge Sir Percy Spender who has put this question to us, that I would
like to reserye my answer for a little later, until I have had more time
to think over the question for reply.

Mr. -President, in my last intervention vesterday and before closing
time, I was:at the point of trying to demenstrate to this Court the
applicability. of the Admissions Case to the present case; an applica-
bility which; of course, has been denied by the Representative of the
United Kingdom. I was demonstrating that the explanations given by
the delegate of the United Kingdom before the election of the eight
members took place were implicitly adopted by the Members that
voted with him: that that, in essence, amounted to the laying down
of conditions for the eligibility as the eight members, which were
conditions not present in Article 28; and they were, therefore, new
conditions which, just as the Court stated in the Admissions Case,
the Assembly of IMCO had no authority to interpose into Article 28 (a).
And T even call the attention of the Court to the very curious fact
that not only were those new conditions, but that at least as to one’
of those new conditions, they were conditions that in Article 28 were stated
as conditions governing the election of the six—of the remaining six;
which of course shows more patently, more clearly, that those con-
ditions were totally inapplicable to the first eight and that it was
entirely unauthorized, entirely improper, to try to impose those con-
ditions with regard to the election of the first eight members.

So again,|Mr. President, I say that this was an arbitrary election,
this was a |capricious election, and that there was an inconsistency
in the action of the Assembly of IMCO. T will repeat that, although
that has béen emphatically stated so many times, both in writing
and verbally; but a fact that I cannot repeat too much is that all
this action ;which we have called arbitrary and discriminatory was
taken in the face of the mandatory language in Article 28(a). And
the thing that strikes me, Mr. President, perhaps more than anything
else, is the very able, the very strenuous, effort that has been made
by the distinguished Representatives opposing our position, to get
away from that mandatory language. It is very difficult; I de not
think that I would be able to do it, no matter how much I try. But
the thing that strikes me particularly is the language which 1 find
on page 380 of the Report of the meeting of 2 May, which contains
the exposé of the Representative of the United Kingdom in which
he says:
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“If the language of Article 28 (a} is to be regarded as mandatory,
it is rather in the sense of laying down conditions for the guidance
.of the Assembly in proceeding to the election.”

Now, Mr. President, with your permission and with due respect to
the distinguished Representative of the United Kingdom, I think that
here we are playing with words. I do not know—maybe my mind is
not flexible enough—but to me, I respectfully submit, to say that
something is “mandatory” in the sense that'it is a guide is a plain
contradiction. If T may be permitted, I would like to recall to my
distinguished colleague a very famous phrase from the literature of
his own country: “To be or not to be, that is the question”. Something
is mandatory or it is not mandatory. But to say that something 1s
mandatory, in the sense that it is a guide or a directive, to me is just
a plain contradiction in terms.

Mr. President, I am now appreaching the final part of my inter-
vention, but by way of parenthesis I would like to refer to one point
of fact, purely for the sake of making the record straight on the matter.
And I refer to the statement made by the Representative of the United
Kingdom, which appears on page 386 of the Record of the hearing of
2 May, in which he refers to the session on 15 January 1959 when
the election took place, and I read:

“Moreover, the action of the Assembly was overwhelmingly
endorsed when, after it declined to elect Liberia and Panama to
the Maritime Safety Committee, France and the Federal Republic
of Germany were both elected on a roll-call vote by 23 votes to
two, with three abstentions.”

I suggest that it is very significant that, after Liberia and Panama
had been rejected and although certain States said it would be incon-
sistent with the legal view to vote for France and the Federal Republic
of Germany, nevertheless, 23 Members of the Organization voted in
favour of those two States and regarded them as falling.within the
“eight largest ship-owning nations”. Surely that is an overwhelming
majority of the Organization? '

. Now, Mr. President, this is the kind of statement that, although
it is true, 1 say is misleading, and I say that because it does not tell
the complete story. :

Why does not the distinguished Representative of the United Kingdom
make reference to the voting, when the voting took place as to Liberia
and Panama? The voting as to Liberia was 14 against, IT in favour,
3 abstentions. The vote on Panama was g in favour, 5 abstentions and
14 against. Of course with Panama there were less votes in favour
because the number of abstentions had increased after the voting on
Liberia; so let us take Liberia as the key voting on that point:
14 against, 11 for Liberia, 3 abstentions. Surely that was a very close
election. There was only a difference of three. The abstentions
alone could have switched the election one way or the other. So, why
the emphasis on the 23 votes that subsequently were given in favour
of France and Germany? To me that has absolutely no significance;
to me it is a very strained, a very far-fetched, a very remote dednction,
to deduct from that heavy voting in favour of France and Germany
a viewpoint or a criterion of the Assembly with regard to the position
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of Liberia and Panama. The 23 votes were produced when the votin

on Liberia and Panama had already taken place—when it was a fatt
accompli. The show had to go om, if I may use that expression. So
even if it had been a unanimous election in favour of France and
Germany, that would have no meaning whatsoever on the question
of the thought, of the criterion of the Assembly, as regards the voting
on Panama and Liberia.

I say that this is the type of statement that ought to be clarified.
And I may say, Mr. President, that we have had a very similar situation,
on which I was commenting yesterday, when the distinguished Repre-
sentative of) the United Kingdom made reference to the situation in
1948, during the IMCO Conference. He made a statement which was
equivalent to saying that, in 1948, the question of tonnage registered
under the Panama flag did not carry weight—well, this is the essence
of his statement—that it did not carry weight because Panama had

not been elected to the Council on the basis of tonnage, and the
representative of Panama had withdrawn from the Assembly. Again,
he makes a statement which is true: that Panama was not elected to
the Council,and the Panamanian delegate finally withdrew from the
Assembly. But that does not tell the whole story, so again I say that
in that sense it may be misleading. He does not tell the whole story,
because Panama, on the basis of tonnage, and after the delegate of
Panama made evident the matter of tonnage under the Panama flag,
was appomted as a Member of the Working Party of the Assembly,
which Working Party was very important in the sense of being the
sort of Steering Committee of the Assembly. So tonnage and registration
under the Banama flag did have a postlive weight in the minds of the
Members of the Assembly.

Now ! come Mr, President, with your permission and the permission
of the Court to the last of the four headings which I had chosen as
a division of this presentation, and that will be the shortest of all,
because 1 think that we will be dealing with a subject-matter which
1 consider i3 not particularly relevant to this debate, and that is the
one that I have entitled “‘the genuine link”.

Frankly, !Mr. President, we think that all the literature that has
been presented here on “‘genuine link’’ is beside the point, it is irrelevant.
If I may be permitted to use a figure of speech in a forum of this nature,
I would say that “genuine link™ is the “Big Stranger” in this whole
debate. When does the notion of “‘genuine link™ come into this contro-
versy? We fail to see that. Of course “‘genuine link” is not law, is not
in effect yét—that has been brought out; but, even if it were law,
the “genuine link” theory would have no proper application in this
case. If this were a case in which somebody would argue that a certain
flag was grdnted by a certain country, to a certain ship, and that such
flag registration should not have been granted or that it was 1mpropcrly
granted, then we would have a case for the arguing of the “genuine
link” theory, assuming that it were law. But nobody has suggested
here that the ships now under the Panama flag, or under the Liberian
flag, should not have been granted those flags, and should not have
been registered in the respective countries. As a matter of fact, we
submit that not even at the Assembly—nct even the delegate of the
United Kingdom, who was the leader in speaking for the majority
in the Assembly i
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at that time that that was the question. In fact, the delegate of Great
Britain—and we make proper references to his remarks in our Written
Statement—said: “we are not dealing with the question of flags of
convenience, that is not in debate”. In fact, he went even further
and made a praise of the fleets registered under the flags of each of
those two nations, but that is beside the point now. So at no time
has any question ever been raised as to those flags having been properly
or improperly granted. So all this talk about “genuine link”, interesting
as it may be, 1s really beside the point, and we have, all of us (and I
take my share in that blame and in that fault), we have all taken up
considerable time of this high Tribunal with these expositions on
“genuine link”, and of course I wish to apologize for my part in taking
up the time of the Tribunal on that subject.

Just to finish with that topic and in a summary way, I repeat what
I said in my first intervention. “Genuine link” is not law, is not inter-
national law, because it is contained in a Convention which has not
been ratified by the number of States required. In fact, I think that
only one, to my knowledge, bas ratified that Convention. 1 went on
and said in my first intervention that we should be thankful for the
fact that the “‘genuine link” is not law, because—and I made reference
to an admirable study in the last number of the American Journal
of International Law-—the “genuine link” doctrine, a vague and im-
precise doctrine as it is worded in that Convention, can do tremendous
harm Iin international maritime Hfe and in international relations;
because if it were the law, it might lead to a number of situations in
which a third State will be at liberty not to recognize the flag of a
State and, therefore, would be introducing disorder and chaos in the
life at sea. And of course the thesis of this study, to which I respectfully
refer the aftention of the Court, is that we must have law and order
at sea, and that the recognition of the nationality of a vessel must
be a clear and definite proposition, must be guided by a definite
standard. Ships at sea cannot be subject to the individual subjective
action of all the other States, as to whether they wish to recognize
or not to recognize the flag that that ship is flying. It is a very serious
proposition, just to throw the whole shipping, so to speak, into the
high seas, subject to the danger of their flags not being recognized
through a process of subjective analysis and decision of the individual
States,

Mr, President, Members of the Court, on behalf of the Republic of
Panama, I wish to submit that the statements that I have made in this
last intervention of mine may be summarized by way of the following
conclusions: ’

(1) ““Ship-owning nations” means ‘‘nations having tonnage registered
under their flag” (and in that respect T give, in part, my answer {o the
Honourable Judge from Australia; that it has that sense and that sense
only, and I repeat: ‘‘tonnage registered under the flag of that nation™).

(2z) That that being the criterion, and the only criterion, both in inter-
national law and practice, it is a secondary proposition, or rather a
proposition of secondary importance, of subsidiary importance, which
reference is to be used to determine the fact of tonnage registered under
the various flags of the various nations. The choosing of the proper list,
of the proper source, to determine the fact of registration and the amount
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of tonnage is a secondary proposition and not one of the decisive
aspects of this debate.

(3) That the meaning of “ship-owning” having been determined, and
the reference—a proper, authoritative reference to establish that tonnage
—having been chosen, nothmg is left but the mandafory instruction to
proceed to the election of the “‘eight largest” appearing in that list—
the nations|with the largest tonnage appearing in that list in their
uninterrupted order.

(4) That although Panama has well established, in the proceedings,
its proper and important interest in maritime safety, which Panama is
reiterating now by its very insistence and desire to participate in this
Committee—I repeat that although Panama has established its important
interest in maritime safety, as a proposition of law it was not necessary
for Panama, or Liberia, to estabhish that important interest in maritime
safety independently of the fact of its being one of the “eight largest
ship-owning' nations’”, because that fact automatically established
Panama's important interest in maritime safety.

{5) That the election of the first eight members—or may I, with your
permission, Mr. President, put it in another way—that the fact that in
the election |of the fourteen members the choosing of the first eight was
mandatory, and was based upon the fact that I have just mentioned,
shows that there was no discretion as to the selection of the first eight,
but only with regard to the remaining six, and that the exercise of
discretion on the part of the Assembly was unwarranted, was unauthor-
ized on the!part of the Convention. But, we go further: we say that,
even if we were to assume for the sake of argument that the Assembly
was entitled to discretion as to the selection of the eight, the Assembly
was bound to exercise that discretion within the well-known rules of
law regardirig the use of discretion, but that, nevertheless, the Assembly
made an abuse of that discretion and used that discretion in an arbitrary,
capricious and discriminatory manner, and therefore the selection should
be declared|invalid even under that supposition.

(6} We said that the “genuine link” doctrine is irrelevant, has no

application Ito the present case, and of course I may add that, even if it
had some bearing on the case, no evidence has been submitted ‘that there
is no genuine link between Panama and Liberia on the one side, and the
ships registered respectively under the flags of Liberia and Panama on
the other side.
. So, Mr. President, the Republic of Panama respectfully submits that
in view of these conclusions, the question that has been put before this
high Court for an Advisory Opinion should be answered in the negative,
and we so respectfully request once more.

I only have to say now, to terminate, that T wish once more to thank
this high and most honourable Coust for having granted me the privilege
of appearing twice before the Court in these oral hearings. I am highly
appreciative of this privilege on behalf of my Government and in my
own name, and I shall always consider it a great honour to have been
present before this high and most honourable Court. I thank you,
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12. SECOND ORAL STATEMENT OF Mr. HAGER

-(REPRESENTING THE GOVERNMENT OF THE UNITED STATES OF AMERICA)
AT THE PUBLIC HEARING OF 4 MAY I960, MORNING

Mr. President and Members of the Court.

I wish to express my appreciation for the opportunity of making a
second Statement to the Court on behalf of the Government of the
United States. These oral proceedings have already extended over
several days. 1 therefore intend to be brief, and I hope that what I have
to say will be new material of use to the Court.

I should also like to express my regret at the absence of Judge Hack-
‘worth and Judge Lauterpacht from the hearing due to illness, and my
hope that each will enjoy a speedy recovery.

I should like next to state, with respect to the question asked by
Judge Cérdova at the close of the afternoon session on Monday, that I
-do not at this time have any information' with regard to the tonnage
-owned by nationals of Liberia and Panama respectively at the date of
the election of the Maritime Safety Committee, January 15, 1959. I
have communicated with my Government in order to ascertain whether
it has any reliable information of that character which could be presented
‘to the Court as requested.

As to the point of view requested in that connection, I would like to
refer back to the passages in my Oral Statement of last Thursday,
28 April, set forth at pages 6 to 8 in the uncorrected transcript [eof.
$. 322], in which T stated the grounds for the view that the tests based
on ownership by nationals, suggested by the Government of Norway and
certain others, would be impracticable and unworkable.

As to the questions asked by Sir Percy Spender this morning, I would
prefer to study the exact language of the questions before attempting
an answer. :

I should now like to comment on two matters which have been raised
during the course of the oral proceedings which refer particularly to the
United States.

The learned Representative of the United Kingdom, in the course of
his Oral Statement rendered on Monday merning, 2 May, took occasion
to call to the Court’s attention Document No. E/CONF/4/13, dated
February 23, 1948, introduced by the United States delegation at the
United Nations Maritime Conference held in February and March of
1948. In that connection, he quoted from that document-a brief passage,
‘the essential part of which had also been quoted by the [talian Govern-
ment in its Written Statement, at pages zz4 and 225 of the printed
volume. I regret the necessity for taking up the Court’s time with
further reference to this document, but since the learned Representative
appeared to be drawing some conclusion from incensistency between
language contained in that 1948 document and the position of the
United States at the present proceeding, I feel that [ ought to make a
brief statement in this regard.

I should like to say first that the Conference document in question
-consisted entirely of a reprint of an article previously published in the

29
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Department of State Bulletin, The purpose of this article had been to
describe the historical developments from 1897 onward, leading toward
a world maritime organization, which were about to culminate in the
then 1mpend1ng United Nations Maritime Conference of 1948. After
over twenty pages of detailed discussion of that history and background,
the article! concluded with a brief description of the tentative IMCO
Convention. Some of this description consisted of direct quotations of the
language of the draft Convention, but other portions took the form of
a somewhat loose, and occasmnally inaccurate, paraphrase of certain
provisions ‘of the Convention.

The very passage quoted by Italy and the United Kingdom is an
inaccurate paraphrase, for instance, in two respects. Not only does it
incorrectly, paraphrase the draft Convention language as to the eight
largest ship-owning nations, but it also takes the draft Convention
language reading “an important interest in maritime safety” and
arbitrarily paraphrases that to read “the greatest interest in maritime
safety”. It 1s submitted that no legal significance ought to be attached
to this kind of loose description in what was not a legal document,
This was a'n article written and published for popular consumption, It
was in no sense a careful legal analysis of the draft Convention, nor was
it intended to be such. The United States delegation did not submit the
article as a reasoned statement of its legal position on the language of
the draft Conventlon but rather purely for background information,
as a mattér of possible interest to other delegations at the Conference
because of its description of the historical developments which had
preceded the Conference. It was specifically stated at the beginning of the
Conferencé Document itself that the article was “submitted to the
Conference for information as representfltn e of background development
leading up to the present Conference”. Under the circumstances, it
would seem that the passage in question has been made the ob]ect of
considerably more emphasis and attention than it warrants.

I mightjsay I believe that this may have come about quite naturally
because of the fact that Document No. 52, filed with the Court in this
proceeding by the Secretary-General of IMCO, relating to the fravaux
préparatoires, was only an extract of the passage in question and it did
not set forth the remainder of the Conference Document submitted by
the United States delegation. T would, therefore, like to submit the full
Conference Document to the Court if [ may be permltted to do so.

If previous statements of the United States” legal position are indeed
relevant to this proceeding, however, the United States delegation made
that legal position abundantly clear at the first session of the IMCO
Assembly, out of which this proceeding arises. Pursuant to its instruc-
tions, the delegation took the position that the eight largest ship-owning
nations were those with the largest registered tonnage of ships, In that
connection, I would like particularly to refer the Court to the footnote
in the ertten Statement of the United States, appearing at page 118
of the printed volume.

I should next like to discuss a statement made by the learned Repre-
sentative of the Government of Norway during the course of his Oral
Statement on Friday, 29 April. He argued that the Assembly, in re-
fusing to élect Liberia and Panama as members of the Maritime Safety
Committee, took into account differences between those countries and
others with regard to the conditions of registration of vessels under their
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laws. In this connection, he cited a report entitled The Role of the U.S.
Merchant Marine in National Security which, he said, “describes the
extent of United States control over American-owned ships under
Panamanian and Liberian flags as compared to the modest control
exercised by the flag countries”. I am not certain as to exactly what the
intended implication of his statement was. However, the implication
may have been that American-owned ships under the Panamanian and
Liberian flags are primarily regulated by the United States Government,
and only secondarily and modestly by the nations of registry themselves.
This is absolutely incorrect. I am quite hesitant at this late stage in the
proceedings to take up any further time of the Court; however, since
this allegation may have been made, even though only somewhat
lightly, I believe it is important that the Court be in possession of the
correct information on this particular subject.

Mr, President and Members of the Court, it is well known that a
substantial number of vessels of American ownership are registered under
Liberian or Panamanian laws, particularly tankers and bulk carriers.
Such registry has taken place over the years for a number of economic
reasons, a subject which has already been discussed at length in the first
Oral Statement of Liberia last week. Much of this tonnage is regarded
by the United States as essential for its national defence needs in the
event of possible war.

Under United States law, during any national emergency declared by
proclamation of the President, the United States Government may
requisition, purchase or charter any vessel owned by citizens of the
United States, subject to the payment of just compensation, The statute
in question is Section goz of the Merchant Marine Act of 1936, as amended,
and it is codified as Section 1242 of Title 46 of the United States Code.
However, if the vessel is transferred to foreign ownership, such as
ownership by a foreign corporation, this right to requisition for war or
emergency purposes would become inapplicable.

Futher, United States flag vessels are also subject to various prohibi-
tions against trading with respect to arms and other commodities, in
certain geographical arcas, under Department of Commerce Transpor-
tation Orders T-1 and T-2, which are published at Title 324, Chapter VII
of the Code of Federal Regulations. A transfer to foreign registry would
also render these regulations inapplicable.

It has been considered important that vessels of United States owner-
ship and registration, and vessels constructed in the United States,
remain subject to emergency Government requisition in the case of war
or emergency and to the above trading restrictions, even though their
owners may for various reasons desire to transfer them to foreign owner-
ship or foreign registry, Accordingly, such foreign transfers are permitted
only where the new owner agrees to comply with those two conditions,
This continuation of the vessel’s availability for emergency use by the
Government has been referred to from a national defence standpoint
as the concept of “effective United States control”. It is not founded on
treaties with other nations, but depends upon private arrangements
with the shipowners. The legal basis for these arrangements is as follows:

The United States law provides that in time of war or a lawfully pro-
claimed emergency—and such a state of emergency exists at the present
time by Presidential proclamation—it is unlawful to transfer to foreign
registry any vessel owned in whole or in part by a United States citizen
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or corporation, or to transfer such a vessel, or any United States regis-
tered vessel, to a person not a citizen of the United States, without prior
authorization from the Maritime Administrator. There are also restric-
tions on the transfer to foreign registry of vessels constructed in the
United States. I refer to Section 37 of the Shipping Act of 1916, as amend-
ed, codified as Section 835 of Title 46 of the United States Code, and to
the delegation of the authority thereunder to the Maritime Administrator.
+ The Maritime Administrator’s authorization is thus required if the
transfer abroad is to be lawful. When a United States citizen or corpo-
ration secks to transfer a vessel owned by it to foreign ownership or to
register it under foreign law, or when a new vessel is constructed in the
United States for foreign ownership or foieign registry, if the vessel is of
3,000 gross tons or gver, the Maritime Administrator will impose certain
conditions to his authorization of such transfer in accordance with his
published policy on the subject, which appears at Title 46, part 221 of
the Code of Federal Regulation.

These conditions are the two conditions referred to a moment ago.
The first provides that the foreign owner and any subsequent transferce
agree to sell or charter the vessel to the United States Government upon
request in time of war or emergency on the same terms and conditions
that apply to a United States citizen by law. An exception is made in the
case of transfer to the registry of a nation which is a signatory of the
North Atlantic Pact or NATO. The NATQO nations have agreed to com-
mit the preponderance of their shipping to a common peol in event of a
NATO war. The second condition is that the vessel shall not engage in
trade prohibited to United States flag vessels under Department of
Commerce Transportation Orders T-1 and T-2 referred to earlier. The
authorization will also contain certain supplementary provisions designed
to continue the two basic conditions in force in the event of subsequent
transfers or mortgages, and also provisions of an implementing nature,
such as a provision requiring the foreign owner to furnish a surety bond
to secure performance, payable to the United States in the event of de-
fault. Where there is a transfer to foreign ownership, as distinguished
from registry, the conditions are also included in a contract between the
United States transferor and the foreign transferee.

Violation of any of the conditions to the Maritime Administrator’s
authorization of the requested transfer.constitutes a violation of United
States law and a breach of the contract between the two private parties,
a.nddpayment may have to be made to the Government on the surety
bond.

When a vessel is transferred from United States registry to a foreign
regisiry, the existence of these conditions of course becomes known to the
foreign State in question. However, it must be stressed that these con-
ditions are ol the subject of any treaty, convention or inter-govern-
mental agreement of any kind with the foreign flag State, but purely
private arrangements with the shipowner.

The important point, from the standpoint of what is concerned in this
proceeding, is the fact that once the vessels are thus transferred to foreign
registty, they become flag vessels of the foreign country and as such are
fully subject ta all of the maritime safety regulations and other laws of
the foreign country applicable to shipping. They are no longer United
States flag vessels and are no longer subject to any United States regu-
lations as flag vessels.
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I hope that the foregoing somewhat lengthy and technical explanation
will help to explain to the Court the nature of the conditions which the
United States Government imposes on the shipowners in connection with
the transfers of United States vessels to foreign ownership and registry,
and clarify the point that the arrangements in question have no bearing
on the subject of this case. If the Court should desire any further infor-
mation regarding this matter, I shall, of course, be glad to submit it upen
request,

Mr. President and Members of the Court, once again, the Oral
Statements of the learned Representatives of Liberia and Panama have
been most thorough and comprehensive, and I believe that at this stage
of the oral proceedings the significant legal points in this case require no
further comment.

I should like to add just one final remark. The fundamental issue in
this case is whether the eight largest ship-owning nations, from the stand-
point of the quantity of tonnage of shipping registered under their laws,
are entitled to be members of the Maritime Safety Committee of IMCO.

In the submission of the United States, the language of Article 28 (a)
itself, the practical realities of the maritime world, and the expressed
fundamental objectives of the IMCO Convention itself, all combine to
lead irresistibly to the conclusion that those eight nations are entitled
to that membership. Those nations which have the duty and power to
adopt and enforce maritime safety regulations for almost three-quarters
of the world’s registered tonnage were clearly, and wisely, intended to be
members of this basic organ of IMCO, so that as such members they
could participate from the earliest stages in the formulation of the mari-
time safety regulations whose general adoption forms the basic objective
of IMCO. I therefore submit once more that for these reasons Liberia
and Panama were both entitled to be elected as Members of the Maritime
Safety Committee.

In closing, Mr. President and Members of the Court, I wish to thank
you again for providing me with the opportunity to address additional
remarks to the Court of behalf of my Government, and also for the patient
and courteous consideration which you have accorded to my Second
Oral Statement,
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13. SECOND ORAL STATEMENT OF Mr. RIPHAGEN

(REPRESENTING THE GOVERNMENT OF THE NETHERLANDS)
AT THE PUBLIC HEARING OF 4 MAY Ig60, MORNING

Mr. President and Members of the Court.

In respect of the question put to the Representatives by Judge
Cérdova, I might perhaps say that I do not possess at present information
which would permit me to give a precise figure in respect of the owner-
ship position of ships registered in Liberia and Panama. And, in so far
as ships registered in the name of corporations are concerned, it would
seem difficult to get at short notice full information in respect of the
nationality of the beneficial owners at the date specified in Judge
Cérdova’s question. With regard to the questions put by Judge Sir Percy
Spender, T might perhaps recall to the Court the words of a philosopher
who, when writing to a friend, said “I am writing you a long letter
because I have no time to write you a short letter”. I respectfuily request
the permission of the Court to study these questions somewhat more
carefully in order to be able to reply in the most summarized form.

Mr. President and Members of the Court, with regard to the Oral
Statements made today and yesterday by the Representatives of Liberia,
Panama and the United States, I may perhaps be permitted to make a
very short observation. It is respectfully submitted that, in our opinion,
the question laid before the Court could only be answered in the nega-
tive if the Court were to adopt the position that, firstly, there is absolute
right of specific States to be elected as members of the Maritime Safety
Committee, and, secondly, that such absolute right is solely—solely—
dependent upon the amount of tonnage registered in the State concerned.
I have tried to show that the arguments advanced in the Written State-
ments of Panama, Liberia and the United States do not offer any support
for either the first or the second contention. The Oral Statements made
yesterday and today by the Representatives of Liberia, Panama and
the United States have, in our submission, not brought out any really
new point on which a comment on our part would be required. I would
therefore, with the Court’s permission, limit myself to state that my
Government maintains the conclusions set out in its previous Statements.
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14. SECOND ORAL STATEMENT OF Mr. VALLAT

(REPRESENTING THE GOVERNMENT OF THE UNITED KINGDOM)
AT THE PUBLIC HEARING OF 4 MAY Ig00, MORNING

Mr. President and Members of the Court,

May I associate myself with the expressions of regret at the absence of
Judge Hackworth.

Now, I am not at present in possession of information which would
enable me to give the figures for which Judge Cordova asked, nor can [
usefully add to the comments already made on behalf of the United
Kingdom as to the significance of statistics in this case.

With regard to the questions which have been asked by Judge Sir
Percy Spender, I should like to offer some provisional comments although
it may be necessary later, if I may with the permission of the Court, to
submit the answers in writing. It may not be necessary.

As to the first question, I think the significance of the word “the” by
itself is not great. It is merely the introductory word to the description
of a class. The important point is the interpretation of the expression
“ship-owning nations’.

As to the second question, I would first comment that it is, with the
greatest respect, not necessarily right to identify the word “‘nations”
with the word ““State”. 1f I may refer to earlicr articles of the Convention,
in Articles 5 and 7 and & of the Convention, dealing with membership,
the word “States” is used, and I suggest, used quite deliberately. In
connection with membership of the Council, in Article 18, the expres-
sion used is “Governments of the nations”’, and the word ‘‘States” is
avoided. In Article 28, again one finds that the expression used is “Govern-
ments of the nations™. Therefore, T suggest that the Convention, in this
respect, was not trying to lay down a technical test with reference to
States but was drawn rather more broadly and rather more freely in
terms of nations.

Subject to those comments, may I try to answer first gquestion 2 [a)
on the meaning of the expression—if T may with respect take the whole
of the expression—"'ship-owning nations”? It has the same meaning
for all Members but its applications must depend on the facts in each
country.

As to question 2 (4), having regard to the remarks which I have
already made, perhaps [ may be forgiven for trying to say briefly what,
in our submission, is the meaning of the expression “‘ship-owning nations”
as a whole. It is, as I have pointed out before, a unique and broad ex-
pression enabling the Assembly of the Organization to take into account
all relevant factors, including registration, beneficial ownership and
other factors relating to the real connection between ships and nations. [t
is here that there is room for, and need for, a measure of discretion or
judgment by the Assembly of TMCO. :

Mr. President, with regard to the statements which have just been
made, I should only like to comment on two points. The only reason
that T wish to trouble the Court at this stage is because it has been
suggested that I misled the Court.



432 STATEMEXNT OF MR. VALLAT (U.K.)—4 V 60

The first is the suggestion made by the Representative of Panama that
I misled the Court about the withdrawal of Panama from the United
Nations Maritime Conference held in Geneva in 1948. I submit that this
accusation was entirely unjustified, but on a point of this kind I can only
place myself in the hands of the Members of the Court. I would, there-
fore, respectfully ask them to compare my remarks, which are recorded
on pages 22 and 23 of theuncorrected record for 2 May 1960 [ ¢f. pp. 387-388],
with the letter of 27 February 1948 in which the delegate of Panama
announced his decision to withdraw from the Conference. His letter, and
the reply from the President of the Conference, may be found in Document
E/CONF/4/2g of the 28th of February 1948. And if I may, Mr. President,
I should like to make that Document available to the Court,

The second point related to the Second Working Party of the 1948
Conference. In my submission, this had nothing to do with the point
which I was previously trying to make and is a matter of very small
importance. I cannot, however, accept that Panama was included in that
Working Party on the basis of tonnage. With your permission, Mr.
President, may I refer to page 180 of the printed volume from which it
will be seen that Panama was included in that Working Party in the
face of a strong threat by the delegation of Panama to withdraw from
the Conference. And it will be seen that the Panamanian delegate referred
not only to tonnage in his remarks of protest, but also to other factors.
Perhaps, so that the record may be clear, I might read the relevant
passage—this is on page 180. It is there said that—I think perhaps I had
better read the whole paragraph, Mr. President:

“As a matter of fact, the proceedings of the United Maritime
Conference of 1948, under which IMCO originated, show that,
pursuant to a proposal by the United States of America, which
was supported by the United Kingdom, it was decided to establish,
in addition to the Main Working Party, a Second Working Party
to consider matters affecting maritime safety. Panama was elected
to the above Maritime Safety Working Party after a strong protest
made by the Panamanian Delegate who threatened to withdraw
from the Conference. The Panamanian Delegate emphasized that
Panama ranked fifth in ferms of tonnage and was situated at a
meeting point of world shipping lines, and had a long-standing
interest in international trade, and that, if Panama was not added
to the countries listed in such Party, it had no part to play at
the Conference.”

Mr. President, it was on 27 February 1948 that, in the face of this
threat, Panama was included in the list of countries for Working
Party Two. On the same date, the delegate of Panama wrote the letter
to which I have just referred, and in which he gave notice of withdrawal
from the Conference on the ground that his delegation had not been
included in the First Working Party and, as I said in my previous
remarks, that Panama had not been included in the list of countries
or the list of States for the First Council. Then on the same day,
27 February, Panama was designated to serve on the Second Working
Party and was so informed by the President by a letter of 28 February,
whicél is included in the document which I have now submitted to
the Court.
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Well, that, Mr. President, is the story, and I hope the Court will
accept that I in no way misled the Court on the facts.

Turning to the statements made on behalf of Liberia and Panama
and the United States, in my submission, nothing essentially new has
been added. The relevant information and comments have been laid
fully before the Court and the issues have been made clear. We are
all agreed, I submit, that the heart of the matter is the interpretation
of the expression “largest ship-owning nations” as used in Article 28 (a)
of the IMCO Convention. Put in another way, the question is whether
the Assembly of IMCO is, for the purposes of elections to the Maritime
Safety Committee, bound by the figures for gross registered tonnage
on the register of each Member State of the Organization. I submit
that the answer to that question is clearly ‘“No” and, in support of
this view, am content to rest on the Written and Oral Statements
already made on behalf of the Government of the United Kingdom.

Mr. President and Members of the Court, I thank you for this further
opportunity of commenting and I have concluded my second Statement.
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15. REPLY OF Mr. WEEKS

{REPRESENTING THE GOVERNMENT OF LIBERIA)
AT THE PUBLIC HEARING OF 4 MAY 1900, AFTERNOON

The PresIDENT: The hearing is open. The object of this meeting
is to give the Representatives who have not yet answered the questions
put by Jjudges Cérdova and Sir Percy Spender an opportunity to do
so briefly.

I call upon the Representative of Liberia.

Mr. WEEKS: Mr. President and Members of the Court.

May I take this opportunity of replying to the questions put by
Sir Percy Spender to the Representatives this morning? I shall reply
in summary form, as requested by him.

As to the meaning and effect of the word “the” in the phrase “‘the
largest ship-owning nations”, my submission i5 as follows:

{r} The function of the word “the” in this particular context is to
give a specific quality to the concept of “largest ship-owning nations’.
It makes clear that we are dealing not generally with largest ship-
owning nations, but quite specifically with eight in particular, and
those eight are the eight which are the largest.

{z) Taken by itself, “largest ship-owning nations” simply describes
a category of States. It creates an indefinite class. But when the number
eight is attached to the class, and when the word “the"” is introduced,
the class becomes definite. If one reads the phrase first without the
word “‘the’” and then with the word “‘the”, its limiting effect becomes
clear and apparent. It completely excludes a freedom to choose any
eight from amongst largest ship-owning nations, and it limits the choice
to those eight which are objectively the eight largest.

{3} The use of the word ‘“"the” reflects the intention of the draftsmen
to refer to a precise, objectively ascertainable, group of eight States.
It excludes any room for the exercise of a discretion, and therefore
Members are not entitled to elect other than those nations which
are the eight largest.

The second question, which relates to the meaning of the word
“ship-owning”, put by Sir Percy Spender this morning, falls into three

arts:
P In the first part, Sir Percy Spender asks whether the word “ship-
owning” creates a uniform standard which is to be applied by all
Members of the IMCO Assembly. [ would answer this question in the
affirmative. It creates, in all the circumstances, a single, uniform,
objective standard which must be applied by all the Members in the
same way.

In the second part of the question, Sir Percy Spender asks what
meaning each State gives to the word “owning”. In this context—
and having regard especially to the word “ship” which is joined to
it—we submit that the word “owning” means registration. In other
words, a ship-owning nation is one to which ships belong. A ship belongs
to the nation with which it is registered. This is really the only con- -



REPLY QF MR. WEEKS (LIBERIA)—4 Vv 60 435

venient and satisfactory test that can be applied if the objective
character of the criterion is to be maintained. Moreover, by reference
to the two principal multilateral treaties on safety matters in force
at the time the IMCO Convention was drafted, it is clear that the
draftsmen had just this test in mind. My Government has also sub-
mitted, alternatively, that if registration is not the appropriate test,
then the only other test that could possibly be applied is that of
ownership by nationals of the Members.

In the third part of the second question, Sir Percy Spender asks
what are the criteria which determine whether a State owns any given
amount of shipping, in the sense which we have just given to it. As
to this, my submission is that the determination must be made by
reference to the objective facts involved. In the present case, the
Assembly of IMCO adopted the figures of registration in Lioyd's Register
of Tonnage, and adhered t{o the order laid down in that Table, even
when electing France and the Federal Republic of Germany. The
Assemnbly is not necessarily bound to use this method. It may adopt
another method of ascertaining the facts, as, for example, by asking
individual Members to certify what their tonnage is at the date of
-the election. But whatever method the Assembly adopts, it must be the
only method which is, in fact, applied by all Members participating in
the election. It is not permissible for one Member to use one method,
and another Member to use a different method. Again, whatever method
the Assembly selects, it is always bound by the limitation that that
method must net be used so as to give the Members a discretion
enabling them to depart from the strictly objective criterion involved.
I need hardly add that, in determining what the registered tonnage
of each State is, Members do not have the right to counterbalance
the objective registration fizures by reference to subjective and un-
controllable factors of appreciation, such as the nature of the link
between the ship and the Statc of registration. If the application of
such factors is permitted, the objective character of the basic criterion
is destroyed.

Mr. President and Members of the Court, before resuming my seat,
may I refer once again to the question put, the day before yesterday,
by Judge Cérdova as to the tonnage owned by nationals of Liberia and
Panama at the date of the election of the Maritime Safety Committee.
Yesterday, I gave the Court a preliminary answer based on figures
relating to the position existing on 31 December 1g58. I then said that
I would seek further information as to the position on 15 January 1959.
I have now received that information, and it is as follows: on 15 January
1959, Liberian nationals owned 6,124,572 tons of shipping registered in
Liberia.

Mr. President and Members of the Court, Judge Cérdova also asked for
the points of view of the Representatives on these figures. There is one
short comment which, in the circumstances, I submit that I may properly
make. It is that the question was asked of all States represented in these
proceedings. It is, I submit, an interesting and significant reflection of
the difficulties arising out of the adoption of any ofher test than registra-
tion, that neither the Netherlands nor the United Kingdom have produced
the figures which were asked for. This suggests a lack of knowledge, which
has a direct bearing on our submission relating to the exercise of a
discretion in this case. If those two States did not even know the figures
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relating to tonnage owned by Liberian nationals, or by Panamanian
nationals, how could they have had sufficient knowledge to exercise any
sort of a reasonably founded discretion? After all, apart from registration,
the figures relating to ownership by nationals are relatively the easiest
to ascertain. As was generally admitted, those relating to interests behind
such ownership are much more difficult, if not impossible, to find. How,
in these circumstances then, can the United Kingdom Representative
speak, as he did again this morning, of a discretion to determine the
existence of a real connection, when such a discretion would have to be
hased on mere guess-work?

Mr. President and Members of the Court, as I resume my seat for the
last time in these proceedings, may I say again how greatly honoured I
have been by the opportunity to appear before this high Tribunal. On
behalf of the Government of Liberia and on behalf of my colleague,
Mr. Moore, I should like again to thank you for your patience, courtesy
and the consideration with which you have listened to our Oral State-
ments. Thank you.
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16. REPLY OF Dr. FABREGA

(REPRESENTING THE GOVERNMENT OF PANAMA)
AT THE PUBLIC HEARING OF 4 MAY 1960, AFTERNOON

Mr. President, Members of the Court.

With regard to the question asked by the Honourable Judge, Mr.
Corddva, yesterday, in my intervention I tried to answer as best I could
that question, and I stated that I was very sorry that 1 did not have an
exact answer, an exact reply, to the question, but in the general way
I indicated that more than seventy-five per cent. of the tonnage under
the Panama flag was owned by Panama corporations.

To that I only wish to add that Panama corporations alse own an
appreciable amount of tonnage raised under the flag of Liberia, and also
appreciable tonnage raised under the flag of Honduras, So that in reality
Panamanian corporations own tonnage raised under each of the three
flags, Panama, Liberia and Honduras. I again regret to state that I am
not in a position now to reply with an exact figure to that question. I
also stated that in so far as the question might refer to individual owner-
ship, beneficial ownership, I felt that it might be almost impossible to
get a fully comprehensive answer,

With regard to the question asked by Sir Percy Spender, we respect-
fully beg to reply as follows, As to the first question, our reply is sub-
mitted as follows:

The significance to be attached to the definite article “the” in the
phrase “the largest ship-owning nations”, is the significance normally
attached to the definite article “'the”, which is that of referring to some-
thing definite and not to something indefinite. In other words, the signi-
ficance is that the eighi, or not less than eight nations, which “shalil”
be designated, are not any eight ship-owning nations, nor even any erght
large ship-owning nations, but “‘the ¢ight lavgest ship-owning nations”,

On question No. 2z {a} we respectfully submit the following reply:
“Ship-owning”’, when qualifying the noun "‘nations”, has one meaning
and one meaning only directed to all States Members of the Assembly,
as it would seem unreascnable to suppose that the same word should
have been intended to have different meanings as to different States,
particularly on a matter on which a uniform medning was necessary so
that all members would have a proper understanding as to how to
proceed. '

On question No. 2z {b) our answer would be as follows: “Owning”,
if interpreted alone and out of context, generally means '‘being the owner
of”’, “having title to”’, or a similar expression denoting ownership in the
civil sense. But this same word “owning”’ when appearing in the con-
text “‘ship-owning nations”, does have a different meaning because of the
evident intent not to refer to ownership by a State in the civil sense—
an interpretation which would be against the realities of the maritime
world. Consequently, the only other acceptable criterion is that of the
ship belonging to the State in the political sense, that is, in the sense
that the State has jurisdiction and control over the vessel, including the
right of “eminent domain”, by virtue of flag registration.

That is our reply, Mr. President.
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17. REPLY OF Mr. HAGER

(REPRESENTING THE GOVERNMENT OF THE UNITED STATES OF .-\.\HZRICA)
AT THE PUBLIC HEARING OF 4 MAY 1960, AFTERNOON

Mr. President and Members of the Court.

I have nothing {further fo add to the answer this morning that I gave
to Judge Cérdova’s question. I should like to make the following sum-
mary answers to the questions put by Sir Percy Spender to the Repre-
sentatives at this morning’s session regarding the meaning in their
context of the following words in Article 28 of the IMCO Convention:
“Eight shall be the largest ship-owning nations’.

Regarding Question 1, the significance to be attached to the definite
article “‘the” in the clavse “eight shall be the largest ship-owning nations”
is that the use of the definite article makes the class definite, and ex-
cludes flexibility or vagueness. The function of the definite article in
English grammar is to convey the quality of uniqueness. It is therefore
also described as a limiting adjective. In the clause quoted, the use of the
definite article excludes any interpretation that the eight shall be chosen
from, or from among, the largest ship-owning nations. When coupled
with the number “eight” the class designated 1s definite, particular and
unique—"The eight largest ship-owning nations”,

Regarding Question 2 (a), the word “ship-owning’’ has one meaning,
and one meaning only, directed to all States Members of the Assembly
of IMCO.

Regarding Question 2 (%), the word “owning’’ has the meaning that
the ships belong fo the State, in the sense that the ships are registered
under the laws of that State and are therefore subject te its laws, par-
ticularly the power of the State to impose maritime safety regulations
upon them. The criterion which determines whether a State owns any
given amount of shipping for the purpose of Article 28 (a) is the quantity
of tonnage of shipping registered under the laws of that State.

I thank you.
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18. REPLY OF Mr. RIPHAGEN

(REPRESENTING THE GOVERNMENT OF THE NETHERLANDS)
AT THE PUBLIC HEARING OF 4 MAY 1960, AFTERNOON

Mr. President and Members of the Court,

The reply to the question that was put by Judge Sir Percy Spender
would really require some elaboration. I will, however, try to summarize
my point in as few words as possible.

In my submission, Article 28 of the IMCO Convention lays down a
directive addressed to the Assembly. This directive is couched in general
terms. All Members of the Maritime Safety Committee should have an
important interest in maritime safety, Now, such interest may depend
on varipus circumstances and may exist from various points of view,
Consequently, Article 28 (a) embodies a further directive which envisages
a balanced representation of those various points of view, Accordingly,
at least eight of the fourteen seats of the Maritime Safety Committee
should be taken by those Governments whose important interest in
maritime safety is primarily based on their activities in respect of ship-
ping as such. The six other seats shall be allotted to States whose impor-
tant interest in maritime safety lies mainly in the fact of their providing
crews and passengers, There are obviously more than eight, or even more
than fourteen, States which have an important interest in maritime
safety based on their activities in respect to shipping as such. The choice
between these States should, according to Article 28, be made in such a
way that the largest ship-owning nations are represented. Now it is
submitted, Mr. President and Members of the Court, that the Assembly
in making this choice may take into consideration every factor which it
can reasonably and in good faith connect with the purpose of IMCO and
of the Maritime Safety Committee. This implies, of course, that the
method of choice is applicable to all members of IMCO. There is, how-
ever, no single rigid test for determining whether a nation isa ship-owning
nation, nor is there a yardstick for measuring mathematically whether
one State is in this respect larger than another. We are here confronted
with the type of qualification, such as, in another context, the qualifi-
cation of “‘peace-loving nation”, which does not lend itself to mathema-
tical computation, Surely, the Assembly can, in making its choice, take
into account, and indeed start from, the number of gross registered
tonnage. But there are also other factors which have a role to play
and, in this connection, I may underline once more that we are not
here dealing with a rule of international law which directly determines
rights and duties of States, but we are confronted with a clause governing
the election of an international organ,

I have already tried to explain that mere registration is not, in itself,
significant from the point of view of the compesition of the Maritime
Safety Committee. It does, in itself, not mean anything for the activities
of the State in which ships are registered in respect of these ships.

In our submission, Mr. President and Members of the Court, for the
purpose of the present request for an Advisory Opinion, it might be
sufficient to mention this point. I have understood that neither Liberia
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nor Panama, nor, for that matter, the United States contends that
Liberia and Panama should have been elected on the basis of any ather
test than that of registered tonnage. Mr, President and Members of the
Court, I may respectfully submit that the qualification “the largest
ship-owning nations” in a context of a directive such as that of Article
28 (a) cannot, without losing its comprehensive meaning, be analysed
by taking each word or part of a word separately. [ may therefore be
allowed to reply to the questions put to the Representatives by Sir
Percy Spender in the general way 1 have now done.
1 thank you, Mr. President.

The PresIDENT: I assume that the Representative of the United
Kingdom has alrcady given an answer to the questions put by the two
Members of the Court. The Representatives have now completed their
presentation. [, therefore, declare the hearing closed.

The Court is closed.



