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PART 1II

ORAL ARGUMENTS

PUBLIC HEARINGS

held at the Peace Palace, The Hague, from 10 o 15 April 19061 and
26 May 1967 and from I to 31 March 1962 and I35 June 1962, the
President, M. Winiarski, presiding

DEUXIEME PARTIE
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le 26 mai 1961 et du I au 3T mavs 1962 et le 15 juin 1062, sous
“la présidence de M. Wintarsks, Président







SECTION A

ORAL ARGUMENTS CONCERNING THE
PRELIMINARY OBJECTIONS

PUBLIC HEARINGS

held from 10 to 15 April 1961 and 26 May 1961, the President,
M. Winiarski, presiding

SECTION A

PLAIDOIRIES CONCERNANT _
LES EXCEPTIONS PRELIMINAIRES

AUDIENCES PUBLIQUES -

tenues du 10 au I5 avvil 7961 et le 26 mai I9OI, sous la';b*résidence
de M. Winiarsks, Président

,,,,,,,



MINUTES OF THE HEARINC
10 TO 15 APRIL

]
1 )

YEAR 1¢61

FIRST PUBLIC HEARING (10 I\i'

Present : President W INIARSKIL; Vice-P
BaspEvanT, Bapawr,
POULOS, Sir PERCY SPENDER
Tanara, BusTamants v R1ve
COIGNET.

Also present :
For the Government of Cambodia s~

H.E. TruoxG CanG, Member of the Haut €

assisted by !

Hon. Dean Acueson, Member of the Bar of
United States of America,

M. Reger PinTo, Professor at the Paris ]]Laxl
M. Paul REUTER, Professor at the Paris L
For the Government of Thailand :

H.R.H. Prince VONGSAMARIP JAYANKURA,
to the Netherlands, as Agent

assisted by .

The Rt. Hon. Sir Frank Sosxick, (.C., M.P.
of England, N

M, Sent Pramojy, Member of the Thai Bar,

restdent
MoRENO QuUINTANA, WELLINGTON Koo,
. Sir Gerald F
kO, JESSUP, MORELLI : Registrar GARNIER-

3

S HELD FROM

1961

61, 10.30 a.m.)

ALFARO;  Judges
Sriro-

ITZMAURICE, KORETSKY,

onseil du Tvone, as Agent,

the Supreme Court of the

¢ Faculty,

aw Faculty,

as Counsel

Ambassador of Thailand

former Attorney-General

Mr. James Nevins HyDpE, Member of the Bar of the State of New

York and Member of the Bar of the Supreme C
Me Marcel Stusny, Member of the Bar of the
Mr, J. G. L QuesNE, Member of the Engli

7.
and
Mr. David S. Downs,
England,

Mr. Sompong SucHamITKUL, Member of the
of Foreign Affairs,

Salicitor, Suprem

ourt of the United States,
Brussels Court of Appeal,
sh Bar,

s Advocates and Counsel ;

e Court of Judicature,
Legal Division, Ministry

as Advisers.

The PRESIDENT opened the hearing and stated that the Court was

assembled today to deal with the dispute b

etween the K

ingdom of




PROCES-VERBAUX DES AUDIENCES TENUES
DU 10 AU 15 AVRIL 1061

ANNEE 1961
PREMIERE AUDIENCE PUBLIQUE (10 1v 61, 10 k. 30)

Présenis: M. WINIARSKI, Président; M. ALFaARO, Vice-Président;
MM. BaspevaNT, Banawi, MoreNO QUINTANA, WELLINGTON Koo,
SPiroPOULOS, sir Percy SPENDER, sir Gerald Frtzmavrice, MM. Ko-
RETSKY, TaNAKa, BustaMaNTE v RIvERO, [EssUP, MORELLI, Juges,
M. GARNIER-COIGNET, Greffier.

Présents épalement :

Pour le Gowvernement cambodgien :

S. Exc. M. Truorng CaNnc, membre du Haut Consell du Trone, comme

agent
" assisié par:

I’honorable Dean AcHESON, membre du barreau de la Cour supréme
des Etats-Unis d'Amérique,

M. Roger Pinro, professeur a la faculté de droit de Paris,

M. Paul REUTER, professeur & la faculté de droit de Paris,

comme conseils
Pour le Gouvernemeni thailandars

S.AS. le prince VONGSAMAHIP JAYANKURA, ambassadeur de Thailande
aux Pays-Bas, comme agent,

assisié par : '

Le trés honorable sir Frank Soskice, Q.C., M.P., ancien Afforney-
General &'Angleterre,

M. Seni PraMoj, membre du barreau de Thailande,

M. James Nevins HyDE, membre du barreau de 'Etat de New York
et membre du barreau de la Cour supréme des Etats-Unis,

Me Marcel S1usny, avocat prés la Cour d'appel de Bruxelles,
M. J. G. Lz QuesNE, membre du barreau d’'Angleterre, .
comme avocals of consetls;
et A -
M. David S. Downs, Solicitor, Supreme Court of Judicature d’Angle-
terre,

M. Sompong SUCHARITKUL, membre du service juridique du ministére
des Affaires étrangéres, .
comine conserllers.

Le PRESIDENT ouvre l'audience et annonce que la Cour se réunit
aujourd hui pour connaitre du différend entre le Royaume de Cambodge




5 MINUTES

Cambodia and the Kingdem of Thailand c
Preah Vihear. This is the first public sitting of]
changes in its membership. In November 1g
and the Security Council of the United Nat
six new Members. Firstly, Sir Gerald Fitzma
dom, who fills the vacancy caused by the de.

oncerning the Temple of

the Court since important
60 the General Assembly
ons elected to this Court

urice of the United King-
ath of Sir Hersch Lauter-

pacht, and whose term of office under the Statute began with the day

of his election. Five further judges were then
system of a partial renewal of membership
duties on 6 Tebruary 1g61. These are M. Vla,
of Saviet Secialist Republics), M. Kotara Tan
Rustamante y Rivero (Peru), Mr. Philip C.
America) and M. Gaetano Morelli (Ttaly).
These new Members are required by Articl
Court to make solemn declarations in open (

elected by the three-year
and entered upon their
dimir M. Koretsky (Union
aka (Japan), M. José Luis
Jessup (United States of

e 20 of the Statute of the
ourt that they will exer-

cise their powers impartially and conscientiously. In accordance with

Article 5 of the Rules of Court, these declarat
first public sitting of the Court at which the
their election.

The President asked each of these Judges,
make this Declaration.

{The Court rose.)

Sir Gerald Fitzmaurice made his declarati
M, Korersky made his declaration.
M. Tanarga made his declaration.

M. BusTAMANTE made his declaration.
Mr. Jessup made his declaration.

jons must be made at the
Judges are present after

15 his name was called, to

Ol.

M. MorgLLl made his declaration,

The PrusipenT placed on record the declarations made by Judges

Sir Gerald Fitzmaurice, Koretsky, Tanaka,

Bustamante, ‘Jessup and

Morelli and declared them duly installed as Members of this Court.
The President announced that the Court would adjourn for a few

moments.
{The Court rose at 10.40 a.m.)

(Sign

{ Stgn

SECOND PUBLIC HEARING (101

Present: [See hearing of 10 1Iv 61, 10.30

Jessup.]
The PrESIDENT opened the hearing, He an

dova was prevented, for reasons of health, frg

) B. WINIARSKI,
President.

e ) (xARNIER-COIGNET,
Registrar.

v 6T, 10.35 «.Mm.)

am., except for Judge

ounced that Judge Cor-
m attending the present




PROCES-VERBAUX ' 5

et le Royaume de Thailande au sujet du temple de Préah Vihéar.: Qr,
la présente audience est la premiére séance publique de la Cour aprés
l'important renouvellement de sa composition. En novembre 1g60,
I'Assemblée générale et Je Conseil de Sécurité des Nations Unies ont élu
$ix nouveaux membres de la Cour. En premier lien, sir Gerald Fitzmau-
rice, du Royaume-Uni, a été élu pour remplir la vacance causée par le
décés de sir Hersch Lauterpacht; conformément au Statut, son mandat
a commencé le jour méme de 1'élection. Ensuite, par voie de renouvelle-
ment partiel triennal, cing juges ont été élus qui sont entrés en fonction
le 6 février-1g61. Ce sont: M. Vladimir M. Karetsky, de 'Union des Ré-
publiques socialistes soviétiques; M. Kotaro Tanaka, du Japon; M. José
Luis Bustamante v Rivero, du Pérou; M. Philip C. ]essup, des Etats-Unis
d’Amérique, et M. Gaetano Morelli, d'Ttalie.

Aux termes de 'article 2o du Statut-de la Cour, ces nouveanx membres
dotvent prononcer en séance publique un engagement solennel d’exer-
cer leurs attributions en pleine impartialité et en toute conscience. Con-
formément & l'article 5 du Réglement, ces déclarations doivent’ étre
pronencées au cours de la premiére séance publique a laquelle le juge
assiste aprés son élection,

Le Président invite donc chacun de ces juges, 4 'appel de son nom,
a prenoncer cette déclaration.

{La Cour se léve.)

Sir Gerald FiTzMauRrIcE prononce sa déclaration.
M. KoreTsky prononce sa déclaration.
M. Tanaga pronence sa déclaration.
- M. BusTAMANTE prononce sa déclaration.
M. JEssup pronence sa déclaration. '
M. MorgLLl prononce sa déclaration.

Le PreésipENT prend acte des déclarations qui viennent d'étre pro-
noncées par sit Gerald Fitzmaurice, MM. Koretsky, Tanaka, Busta-
mante, Jessup et Morelli et les déclare diiment installés comme juges &
la Cour et annonce aue la séunce est maintenant suspendue pour quelques
instants.

(I.’audience est levée & 10 h. 40.)
Le Président,
{ Signé) B. WINIARSKL

Le Greffier,
(Signé) GARNIER-COICNET.

DEUXIEME AUDIENCE PUBLIQUE. (10 1v 61, 10 4. 55)
Présents [Vcn‘r audience du 10 1V 61, 10 A 30, 4 l’exception de
M. Jessup.]

Le PRESIDENT ouvie I’ audience et annonce que M. le j ]uge Cordova ne
pourra pas assister 4 la presente session de la Cour pour raisons de santé.
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session of the Court. Judge Jessup had sta
Article 17 of the Statute of the Court, he would
in the decision of this case.

The President called upon the Agent for the

MINUTES

H.R.H. Prince VONGSAMAHIP JAYANKURA
duced in the Annex ',

The PrESIDENT called upen Sir Frank Sosk

Sir Frank SoskicE made the speech reprod

The PRESIDENT called upon Mr. Hyde.

Mr. HypE made the speech reproduced in
- The PrRESIDENT called upon Me Slusnyv.

Me SLusNy began the speech reproduced i

{The Court rose at 5.39 p.m.)

THIRD PUBLIC HEARING (11 IV

Present: [See hearing of 10 1v 61, T0.55 a.m.

ted that, in pursuance of

not be able to participate
Government of Thailand.

made the speech repro-

ice.

uced in the Annex?.
{(The Court adjourned from 12.48 p.m. to 4

p.m.)
the Annex3.

the Annex*.

[Stgnatures. ]

61, 10.30 a.m.)

|

The PRESIDENT opened the hearing and cal

led upon Mé Slusny.

Me SLusny concluded the speech reproduced in the Annex$5.

The PRESIDENT called upon the Agent for

Cambodla

M. Truong Cawne, Agent for Cambodia, made a declaration ® and asked

the President to call upon Mr. Acheson.
The PRESIDENT calied upon Mr. Acheson.

- Mr. AcHESON began the speech reproduced
{The Court adjourned from 12.56 p.m. 1o 4
Mr. ACHESON concluded the speech reprodu

* The PRESIDENT called upon M. Pinto.

in the Annex?.

Py

ced in the Annex 8.

M. PINTO began the speech reproduced in the Annex°.

'

(The Court rose at 3.58 p.m.)

[ Signatures. ]

FOURTH PUBLIC HEARING (12 1v 61, 10.30 a.m.)

Present ! [See hearing of 10 1v 61, 10.55 a.m.

]

The PRESIDENT opened the hearing and called upon M. Pinto.

M. PiNTO concluded the speech reproduced

1 See p, a. 6 Bee
2 See pp. 10-19. ! See
3 See pp. 20-30. § See
* See pp. 31-30. ?# See
3 See pp. 36-40. 10 See

in the Annex 1%,

BP- 41-42.
PP 43-53-
PP 53-56.
PR 57-60.

PP. A6-73.




PROCES-VERBAUX f

M. Jessup, juge, a déclaré ne pas pouvoir participer au réglement de
la présente affaire par application de l'article 17 du Statut, .7,

Le Président donne la parole’d M. l'agent du Gouvernement de Thai-

lande.
‘5.A.5. le prince VO\GSAMAHIP JayankuRa prononce le discours repro—

duit en annexe?,
~ Te PrESIDENT donne la parocle & sir Frank Soskice.
Sir Frank Soskice prononce la plaidoirie reproduite en annexe 2
{(L'audience, suspendue & Iz h. 48, est reprise a 16 h.) '
Le PrESIDENT donne la parole 4 M. Hyde.
M. HvpE prononce la plaidoirie reproduite en annexe .
Le PrESIDENT donne la parcle & Me Slusny.
Me SLusNy commence la plaidoirie reproduite en annexe 4. .
(L'audience est levée 4 17 h. 39.)

[ Stgnatures. ]

TROISIEME AUDIENCE PUBLIQUE (11 1v 61, 10 A. 30) |

" Présents. [Voir andience dn 10 Iv 61, 10 A. 35].
. Le PRESIDENT ouvre 1'audience et donne la parole 2 Me Slusny.
Me SrusNy termine la plaidoirie reproduite en annexe 5.
Le PRESIDENT donne la parcle 4 U'agent du Cambodge. -
M. TruonG Canc fait une déclaration® et demande au Président de
donner la parole 4 M. Dean Acheson.
Le PRESIDENT domne la parole & M. Dean Acheson. -3
M. Dean AcHEsON commence la plaidoirie reproduite en annexe 7. .
{L'audience, suspendue & 12 h. 56, est reprise & 16 h.)
M. Dean AcHEsoN termine la plaidoirie reproduite en annexe ®. -,
Le PrESIDENT donne la parole au professeur Pinto.
M. PinrTo commence la plaidoeirie reproduite en annexe °,
(L'audience est levée a 17 h. 38.} ,
' [ Stgnatures. ]

'

QUATRIEME AUDIENCE PUBLIQUE (1z 1v 61, 10 4. 30)

Présents: [Voir audience du 10 1v 61, 10 4. 55]
Le PRESIDENT ouvre I'audience et donne la parole 3 M. Pinto.
M. PinTo termine la plaidotrie reproduite en annexe 10

L Voir p. . ° Voir pp. 41-42. Co T
;’ :;mr PP. 10-19. : ¥0}'T pp. 43'52- '

oir pp. 20-30. . . o pp. 53-56- B
* Voir pp. 31-36. . o # Voir pp. 57-66.07 - e o

i Voir pp. 36-40. 1% ¥oir pp. 66-73.




7 MINUTES

The PRESIDENT called upon M. Reuter. .

M. REUTER began the speech reproduced in the Annex 1,

{The Court adjourned from 12.50 p.m. to 4 p.m.}

M. REUTER concluded the speech reproduced in the Annex 2. _

The PRESIDENT, after consulting the Agent for Thailand, announced
that the mext sitting would be on Friday, 14|April 1961, at 10.30 a.m,
TheJ Court would then hear the Government|of Thailand in their oral
re ply.

?1%1& Court rose at 5.10 p.m.) .

: [ Stgnatures.]

FIFTH PUBLIC HEARING (14 v 61, 10.30 a.m.)
Present : [See hearing of 10 1v 61, 10.55 &.m) _
The PRESIDENT opened the hearing and called upon Sir Frank Soskice.
Sir Frank S0sKICE began the speech reproduced in the Annex 3.
(The Court adjourned from 12.54 p.m. to 4‘p.m.)
Sir Frank Soskice concluded the speech reproduced in the Annex *.
The PRESIDENT called upon Mr. Hyde.
Mr. Hypg made the speech reproduced in the Annex 3.

The PRESIDENT, after consulting the Cambodian Agent, announced
that the next hearing would be held on Sat:urday, 15 April 1gb1, at
10.30 a.m; to hear the oral rejoinder on behalf of the Government of
Cambodia.

{The Court rose at 5.35 p.m.)
. [ Signatures. ]

SIXTH PUBLIC HEARING (15 1 61, 10.30 a.m.)
Present : {See hearing of 10 1v 61, 10.55 a.m.]
The PrESIDENT opened the hearing and call;ed upon Mr. Acheson.

Mr. AcHEsoN made the speech reproduced in the Annex §. .

The PresIDENT called upon the Agent of the (GGovernment of Cam-
boedia. : :

M. TruonNG CaNG made the speech repréduced in the Annéx .
The PRESIDENT closed the oral hearings on tHe Preliminary Objections.

(The Court rose at 11.53 a.rri.)'

{ Signed) B. WINIARSKI,
President.

L o (Signed) GARNIER-JCDIGI&"E-T,}

“.1.|  Repgistrar.
1 See pp. 74-80. | .. BTN 3 See PP 106-109: j+° ‘
? Seepp. Bo-86. . .. .0 % See pp. r1o-116.7- e
* See pp. 87-100. - S 7 See pp. Te7-IIS. . oL
5 e e T

See pp. T00-I05. -+, " i,. Y
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Le PrRESIDENT donne la parole a4 M. Reuter.

M. REUTER commence la plaidoirie reprodmte en annexe b,
{L'audience, suspendue 4 12 h. 50, est reprise a4 16 h.)

M. REUTER termine la plaidoirie reproduite en annexe 2

Le PRESIDENT, aprés avoir interrogé l'agent du Gouvernement de
la Thailande, annonce que la prochaine audience aura lieu le vendredi
r4 avril 1961, 4 1o h. 30, pour entendrc ce Gouverncment en sa Iephque
orale.

(L'audience est levée & 17 h. 10)
' [ Signatures. ]

CINQUIEME AUDIENCE PUBLIQUE (14 1v 61, 10 . 30)
Présents ! [Voir audience du 10 1v 61, 10 A. 55]
Le PrESIDENT ouvre I'audience et donne la parole & sir Frank Soskice.
Sir Frank SoskicE commence la plaidoirie reproduite en annexe 3.
(L’audience, suspendue a Iz h. 54, est reprise 4 16 h.}
Sir Frank SOSKICE termine la plaidoirie reproduite en annexe 4.
Le PRESIDENT donne'la parole a M. Hyde.
M. HypE proneonce la plaidoirie reproduite en annexe *.

Lc PRESIDENT, aprés avoir consulté I'agent du Cambodge, annonce
que la prochaine audience aura lieu le samedi 135 avril 1961, 4 10 h. 30,
pour entendre Ja duplique orale du Gouvernement cambodgien.

(L'audience est levée & 17 h. 35.}
[Signatures. ]

SIXIEME AUDIENCE PUBLIQUE (15 v 61, 10 %. 30)

Présents : [Voir audience du 10 1v 61, 10 A. 55]
I.e PRESIDENT ouvre l'audience et donne la parole & M. Dean Acheson.
M. Dean AcHESON prononce la plaidoirie reproduite en annexe *.

Le PRESIDENT donne la parole a M. I’ agent du Gouvernement du Lam—
bodge.

M. TruonG Cang prononce la plaidoirie reprodmte €Il annexe ’.
Le PRESIDENT prononce Ja cloture des débats oraux sur les exceptions
préliminaires.
(L'audience est levée 4 11 h. 53.)
Le Président,
{ Signé) B. WINIARSKI,
Le Greffier,
{ Signé) GArRNIER-COIGNET.

1 Voir pp. 74-80. ? Voir pp. 106-10G.
* Voir pp. 8o0-86. 8 Voir pp. 110-110.
3 Voir pp. 37-100. 7 Voir pp. 117-118.
4

Voir pp. 100-T103. ‘ N




8 MINUTES
SEVENTH PUBLIC HEARING (26 v 61, 11 a.m.)

Present: President WINIARSKL; Vice-Prestdent ALFARO ;  fudges
Bapawi, MORENO QUINTANA, WELLINGTON| Koo, SpirorouLos, Sir
Percy SPeENDER, Sir Gerald FrrzmauricE, Koretsxy, Tanvaka, Bus-
TAMANTE Y RIVERQ, MORELLI ; Regisirar GARNIER-COIGNET,

Also present:

For the Government of Cambodia :

H.E. Truone Canc, Member of the Haet Conseil du Trone, as Agent;

M, Roger PinTo, Professor at the Paris Law Faculty, as Counsel.

For the Government of Thatland

- HR.H. Prince VONGSAMAHIP JAYANKURA,| Ambassador of Thailand
to the Netherlands, as Agent.

The PRESIDENT opened the sitting and declared that the Court had
met today to deliver its Judgment on the Prelhmmdry Objections raised
by the Government of the Kingdom of Thailand in the case concerning
the Temple of Preah Vihear brought before [the Court by the applica-
tlon of the Government of the Kingdom of Cambodia.

He regretted to announce that Judge Basdevant who participated in
the oral hearings was subsequently prevented for reasons of health from
participating in the deliberations in this case. o

The President read the French text of the Judgment ! and asked the,
Registrar to read the operative part of the Judgment in English. -

The REGISTRAR read the relevant clause in| English.

The PRESIDENT announced that Vice- President Alfaro and Judge
Wellington Koo had appended Declarations to the Judgment.

Judge Sir Gerald Fitzmaurice and Judge Tanaka appended a Joint
Declaration to the Judgment. : .

Judges Sir Percy Spender and Morellr appended to the Judgmént
statements of their Separate Opinions. : : '

The President closed the sitting.

{The Court rose at 1z.15 a.m.) .

(Signed) B. WINIARSKI,
Presmlent

{ Signed) (JAR\'IF r-COIGNET,
]\eglstrdr

1 Bee 1.C.J. Reports ro6r, ‘pp, 17-50.
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SEPTIEME AUDIENCE PUBLIQUE (26 v 61, 11 4.)

Présents: M. WiINIARSKI, Président; M. ALFARO, Vice-Président;
MM. Bapawi, Moreno QUINTANA, WELLINGTON K006, SPIROPOULOS,
sir Percy SPENDER, sir Gerald Frrzmauricr, MM. KoreTsky, TANAKA,
BusTAMANTE Y RivEro, MORELLL, Juges, M. GARNIER-COIGNET, Greffier.

Présents dgalement :

Pour le Gouvernement cambodgien :

S. Exc. M. Truong Cang, membre du Haut Conseil du Trone, en
qualité d'agent ;

M. Roger Pinto, professeur a la faculté de droit de Paris, en qualité
de conseil.

Pour le Gouvernement thailandars :

S.A.5. le prince VONGSAMAHIP JAYANKURA, ambassadeur de Thailande
aux Pays-Bas, en qualtté d’agent.

Le PrRESIDENT ouvre audience et annonce que la Cour se réunit
aujourd’hui pour rendre son arrét sur les exceptions préliminaires soule-
vees par le Gouvernement du Royaume de Thailande dans 'affaire du
temple de Préah Vihéar, introduite devant la Cour par requéte du
Gouvernement du Royaume du Cambodge. _

Il a le regret d’annoncer que M. Basdevant qui a pris part aux au-
diences de la procédure orale a ensuite ¢te¢ empéché, pour raisons de
santé, de participer au délibéré en cette affaire.

Il donne lecture du texte frangais de L'arrét! et invite le Greffier &
donner lecture du dispositif de 1'arrét en langue anglaise.

Le GrEFFIER lit le dispositif en anglais.

Le PRESIDENT annonce que MM, Alfaro, Vice-Président, et Wellington
Koo, juge, ont joint a l'arrét des déclarations.

Sir Gerald Fitzmaurice ¢t M. Tanaka, juges, ont joint a l'arrét une
déclaration commune.

Sir Percy Spender et M. Morelli, juges, ont joint 4 1'arrét les exposés
de leurs opinions individuelles.

Le Président léve 'audience.

{L’audience est levée & 12 h. 15.)

Le Président,
( Signé) B. WINIARSKI

Le Greffier,
{ Signé) GARNIER-COIGNET.

! Voir C.I. J. Recueil robr, pp. 17-50.







ANNEX TO THE MINUTES
ANNEXE AUX PROCES-VERBAUX

1. STATEMENT OF H.R.H. PRINCE VONGSAMAHIP
JAYANKURA

(AGENT FOR THE GOVERNMENT OF THAILAND)
AT THE PUBLIC HEARING OF IO APRIL Ig6I, MORNING

Mr. President, Members of the Court.

As 1 believe is known to the Court, I appear before you as Agent for
the Government of Thailand which desires to raise two preliminary
objections te the jurisdiction of the Court in the present proceedings.

First, Mr. President, and Members of the Court, may I, with your
permission, extend to the new Members of the Court who were sworn
this morning our warmest welcome on taking up the very high responsi-
bilities incumbent upon them as Judges of this Court. We are indeed
delighted to see them, and wish them well.

The Court may have noticed that cur objections fall into two parts,
and Counsel for Thailand would desire to divide amongst themselves
the task of presenting separately the two points.

The first part, which you will find dealt with in paragraphs 5-16 in
our Preliminary Objections, will be dealt with by Sir Frank Soskice, and
when he has completed his submissions on the first point we propose
that the second point should be dealt with by Mr. Hyde, who will
speak next, and by Maitre Slusny, who will devote himself partlcuhrlv
to the questions of law that are raised by the second objection,

This being so, Mr. President and Members of the Court, I should be
grateful if you would be so good as to call on Sir Frank Soskice to
make his address to the Court.
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2. ARGUMENT OF SIR FRA
(COUNSEL FOR THE GOVERNMENT
AT THE PUBLIC HEARING OF IO AFRI

NK SOSKICE

OF THAILAND)
L. 1901, MORNING
Mr. President, Members of the Court.

The Court will have appreciated that this case concerns the ownership

as between Thailand and Cambodia of a very
sitnated on an eminence which we say is cle
of Thailand, as settled by treaty in the early

famous and ancient temple
arly within the boundaries
years of this century. It is

a monument of antiquity which means a g

reat deal to the people of

Thailand. If the case has to be tried on the merits a great deal will have
to be placed by way of evidence before the Court as to the precise
situation of the temple and the true effect of the treaties under which
the boundaries between Thailand and Cambodia were demarcated
between the French authorities then in control of Cambodia and the
Royal Thai Government in the years 1go4 and 1g07. At present, it is
the desire of the Thai Government to ask for the opinion of the Court
upon preliminary objections to the jurisclictibn of the Court, which, in
the respectful submission of the Thal Government, raise very real and
important questions of legal interpretation of the documents conferring
jurisdiction on the Court. These are questio'ns divorced entirely from

the merits of the case, and involve entirely lega
and interpretation. The Thai Government des

arguments of construction
ires respectfully to submit

to the Court that, upon the true construction of these documents, and

the authority of the decision of this Court in th:

:e case of Israel v. Bulgaria,

there can be little doubt that, for reasons which my colleagues and I

will venture to deploy before the Court and
brated in the Preliminary Objections filed on
ment, the decision of the ownership of the t
the jurisdiction conferred upon the Court.

which are already adum-
behalf of the Thai Govern-
emple does not fall within

At the present stage, our arguments will be limited to that, and for

this reason we do not think it necessary to invite the Court to consider
in any detail the geographical configuration of|the ground through which
the boundary runs, as shown in a map in the pocket of the Thai Ob-
jections, and in a number of other maps which, if the Cowrt is called
upon to pronounce upon the merits, will have to be placed before the
Court for examination. The Thai Government desires at this stage,

however, to make it perfectly-plain that, in
points of law, they do not wish to be thought
to shun a full investigation of the merits of tl

raising these preliminary
in any way to be anxious
1e case. The two questions

are entirely separate, and it is respectfully submitted that, when there
is a real question as to the jurisdiction conferred upon the Court, a
party is fully justified in seeking the opinidn of the Court upon the
question, which is one of fundamental impo'r"cance‘ [ sav no more on
this aspect of the case and will, if T may, now address myself directly
to the first of the points which are raised|in the Thai Preliminary
Objections.
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That peint is set out in paragraphs 5 te 16. At the outset may I, by
way of reminder, formulate the point in a very few sentences. We contend
that this Court is not given jurisdiction to try the present dispute by the
Thai declaration of 20 May 1g950. The Thai declaration of 3 May 1940,
accepting as compulsory the jurisdiction of the Permanent Court,
lapsed when the Permanent Court of International Justice was dissolved
on 19 April 1946. Since Thailand was not at that date a party to the
Statute of this Court, her declaration of 3 May 1940 was not preserved,
or converted into an acceptance of the jurisdiction of this Court, by
Article 36, paragraph 5, of the Statute. This follows from the decision
of this Court in the case of Isvael v. Bulgaria. The Thal declaration of
20 May 1g50 clearly on its terms is not a fresh acceptance of the juris-
diction of this Court, but an ineffective attempt to preserve in being the
declaration of 3 May 1940 which, in view of the decision in the case of
Isvrael v. Bulgaria, was impossible. The declaration of 20 May 1030
was therefore wholly ineffective for all purposes.

My task now is 16 add to what has been stated in the Preliminary
Objections raised by the Government of Thailand, such additional
considerations as, in my submission, arise in view of the Observations
of the Government of Cambodia upon this first objection. It would
not assist the Court if, in the course of my speech today, 1 were to
recapitulate what has been said on behalf of the Government of Thailand
in paragraphs 5 to 16 of their Preliminary Objections. I content myself
by saying that the Government of Thailand relies on what is there
stated, and respectfully submits, for reasons which I will seek to deploy,
that the Observations of the Government of Cambodia do not in any
sense invalidate the submissions made on behalf of the Government of
Thailand in those paragraphs. May I therefore begin by assuming that
in effect the contentions in those paragraphs stand as the forefront of
my argument today, and may be taken as having been respectfully
repeated by way of reminder of their content.

The contentions of the Government of Cambodia in reply to our
first objection, as contained in paragraphs 11 to 26 of ther Obser-
vations, begin with an indication of certain differences. of fact between
the present case and the facts which were considered by this Court in
the Israel v. Bulgaria case. The differences in question, upon which the

- Government of Cambodia seeks to place great reliance, can be summa-
rized under three heads:

1. The Government of Cambedia points out that in the fsrael v.
Bulgaria case it was shown that Bulgaria only became a Member of
the United Nations in 1955, whereas Bulgaria's declaration accepting
the compulsory jurisdiction of the Permanent Court was made in 1g21.
An interval, therefore, of 34 years had elapsed between the date of that
declaration and the date of the admission of Bulgaria as a Member of
the United Nations. In the present case, on the other hand, the last
renewal by the Government of Thailand, before its admission as a
Member of the United Nations, of its declaration accepting the com-
pulsory jurisdiction of the Permanent Court was in 1940, and the
admission of Thailand as a Member of the United Nations took place
in 1946. A contrast Is accordingly drawn between the interval of 34 years
in the Israel v. Bulgaria case and the interval of six vears in the present
case.
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2. In the present case, the interval between the dissolution of the
Permanent Court on 19 April 1946 and the admission to the United
Nations of Thailand on 16 December 1946 was only some eight months.

In the case of Israel v. Bulgaria, however,
dissolution of the Permanent Court and theg
the United Nations, the one having taken p
in Ig535, was some nine years.

3. As is pointed out in paragraphs 14 to

the interval between the
admission of Bulgaria to
ace in 1946 and the other

17 of the Observations of

the Government of Cambodia, Bulgaria had,|between the dissolution of
the old Court and her admission to the United Nations, shown herself
quite unwilling to submit to the jurisdiction of the International Court.
On the other hand, the Government of Thailand was at all material

times under the impression that it was subject to the jurisdiction of
this Court.

It is respectfully submitted that these distinctions of fact between
the circumstances investigated in the case of|/srael v. Bulgaria and the
circumstances of the present case have no possible bearing on the validity
or otherwise of the objections raised to the jurisdiction of this Court by
the Government of Thailand. With the very greatest respect to our
opponents, it is apparent throughout the contentions which they have
embodied in their Observations that they have misunderstood the true
basis of the reasoning of this Court in the Fsrael v. Bulgaria case, If
this reasoning is properly understood, the |differences of fact above
indicated are seen to be quite immaterial, and to produce no result on
the proper determination of the questions now before the Court.

Mr. President, Members of the Court. Upon a true analysis of the
reasoning of the Court, it is, I respectfully submit, quite apparent that
the lapse of time between Bulgaria’s declaration under the Statute of
the Permanent Court and her admission to| the United Nations, and
between the dissolution of the Permanent Court and Bulgaria’s admission
to the United Nations, and Bulgaria’s unwillingness to submit to the
jurisdiction of the Court, although mentioned in the Judgment as part
of the circumstances, were not among the material and vital facts on
which the decision of the Court was based. That decision turned upon
the meaning of Article 36, paragraph s, of the Statute of this Court. It
is necessary in these circumstances to examine precisely what that
Article enacts, and exactly how it impinges upon the circumstances

now under investigation in the present case.
well known, that declarations made under A
the Permanent Court

“and which are still in force shall be
parties to the present Statute, to be acce
- jurisdiction”
of this Court. What is requisite, therefore,
declaration under Article 36 of the Statute
and that that declaration should still be in

The Article provides, as is
rticle 36 of the Statute of

deemed, as between the
ptances of the compulsory

is that there should be.a
of the Permanent Court,
force at the date on which

the State which made it becomes a party to the Statute of the Inter-

national Court. If these requisites are found to

be present, the declaration

in question is to be deemed to constitute an acceptance of the compulsory
jurisdiction of this Court, but only as between the parties to the Statute
of this Court. This is clear from the terms of Article 36, paragraph 3,
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and it is precisely what was made the basis of the decision in the Israel
v. Bulgaria case by this Court. This emerges quite clearly from the
language used in the Judgment of this Court, quoted in paragraph 1t
of the Preliminary Objections of the Government of Thailand. I would
respectully venture to quote the language again, because it is of great
importance for the purposes of this case. The relevant passage reads
as follows:

“Since this provision [that is, Article 36 (5)] was originally
subscribed to only by the signatory Siates, it was without legal
force so far as non-signatory States were concerned... So far as
non-gsignatory States were concerned ... the Statute, in the absence
of their consent, could neither maintain nor transform their original
obligation. Shortly after the entry into force of the Statute, the disso-
lution of the Permanent Court freed them from that obligation.”

That is to say, in the case of non-signatory States, Article 36, paragraph s,
of the Statute of this Court did not, and could not, convert acceptances
by them of the jurisdiction of the Permanent Court into acceptances of
the jurisdiction of this Court. On the contrary, in the case of thase
States acceptances by them of the jurisdiction of the Permanent Court
inevitably lapsed on 1g April 1946, when the Permanent Court was
dissalved. -

This analysis shows that the differences of fact on which the Govern-
ment of Cambodia seeks to rely are entirely irrelevant to the reasoning
of the Court in the case of Israsl v. Bulgaria. According to that reasoning,
those States which had declarations under Article 36 of the Statute of
the Permanent Court still in force on 19 April 1946 must be divided
into two categories:

(1) Those which, by 19 April 1946, had already become parties to
the Statute of this Court. By so doing, those States had agreed, by
Article 36 (5} of the Statute, that their declarations under the Statute
of the Permanent Court should be deemed to be acceptances of the
compulsory jurisdiction of this Court.

(2) Those States which, on 19 April 1946, had not become parties te
the Statute of this Court. Their declarations under Article 36 of the
Statute of the Permanent Court became altogether void on the disso-
lution of the Permanent Court on 1g April 1g46.

It is thus quite clear that the position wis-d-ves {his Court of any
State which on 19 April 1946 had a declaration still in force under
Article 36 of the Permanent Court depends entirely on the question
whether that State by that date had become a party to the Statute of this
Court. It is solely to the position on that date, 19 April 1946, that
enquiry must be directed. The reasoning of the Court shows that it
makes no difference whether the declaration under Article 36 of the
Statute of the Permanent Court had been in existence for many vears
of for few, or was of indefinite or a limited duration. It is also clear that,
if the State was not a party to the Statute of this Court on 19 April
19406, it makes no difference whether it became a party a few months
or many years after that date. Likewise, whether the State was on
19 April 1946 willing to accept the compulsory jurisdiction of this Court
1s also an irrelevant question. What is to be seen is whether the necessary
formal steps for adhering to the Statute of this Court had been taken.

3




I4 TEMPLE OF PREAH VIHiEAR

It may be,:as indicated in the Judgment of the Court in the case of
Israel v. Bulgaria, that mere formalities will not suffice to create com-
pulsory jurisdiction if the State did not have the will to accept it:
Nevertheless, it is certain that the will alone does not suffice if the
necessary formalities are not observed. If a Statc was not party to the
Statute of this Court on 1g April 1946, its declaration under Article 36
of the Statute of the old Court lapsed on that|day. However willing that
State may have been to accept the compulsory jurisdiction of this Court,
1t did not in law accept it unless on becommg a party to this Court’s
Statute. it made a new, independent declaration.

What is therefore in my submission bevon'd any controversy is this.
On 19 April 1946, any declaration made before that date by the Govern-
ment of Thailand accepting the compulsory jurisdiction of the Permanent
Court became wholly inefiective for all purpﬂjqes The declaration then
in force was that made by the Government of {I'hailand on 20 September
1g2g and renéwed on 3 May 1940,

As from 19 Aprl 1946, therefore, the Govlemment of Thailand was
not subject to the compulsory jurisdiction of the Permangnt Court,
beciuse it had been dissolved, ner to the compulsory jurisdiction of
this Court, because Thailand was not a party to the Statute. The only
way in which, in accordance with the provisions of the Statute of this
Court, the Government of Thailand could subject itself to the com-

pulsery jurisdiction of this Court was by (1 )‘ becoming a party to the
Statute and {2) then making a declaration under Article 36, paragraph 2.
There was no, other method. Thailand becamie a party to the Statute
on 16 December 1946. The only document which is alleged to constitute
a déclaration under - Article 36, paragraph 2| is the letter of 20 May
1950 to the Secretary-General. The sole questlon therefore, in the
respectful submission which I present to the Court, which falls for
determination, is whether that letfer of 20 Ma} 1950 was a declaration
made under Article 36, paragraph 2, of the Statute of this Court. The
only way .in which this question can be tested is by an examination
of the terms of that letter, in order to ascertain from the terms used
whether, in fact, it is a declaratlon which falls within the four corners
of Article 36, paragraph 2. It is respectfully submitted that it is per-
fectly plain upon a consideration of the terms of the létter that it is
nothing of the sart.

On 20 May 1g30, when the letter was written, the Government of
Thailand ‘was not subject to the compulsory jurisdiction of this Court.
It could become subject to that jurisdiction only by making a new
declaration accepting it. It could not do sd in -any other way. The
question is whether the letter of 20 May 1950 did” constitute such a
new acceptance of jurisdiction. It is pld:m that upen its terms it was
nothing of the sort. It was the contrary. lhe letter did not purport
to make a fresh start and to submit the Goyvernment of Thailand to
the compulsory ]unsdlctlon of the Court. Without more,  therefore, 1t
may well be said, in my regpectful submission, that the enquiry may
end here, and the Application of the Gavernment of Cambodia ought
to be heid incompetent without further ln\*eétlgatlon In their Obser-
vations, however, the Government of Cambodla maintain, in para-
graphs 22 to 24, that the letter of 20 May 1050, even although it may
not in terms be an acceptance of the compulsory jurisdiction of this
Court, is in substance the equivalent of snch an acceptance and should
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be treated as if it did constitute such an acceptance, broadly because
it was the intention of the Government of Thailand to accept the
compulsory jurisdiction of this Court. This contention, however, of
the Government of Cambodia is in direct conflict with the reasoning
of this Court in the Jsrael v. Bulgaria case, as it appears from the
quotatien from the Judgment of this Court contained in paragraph 13
of the Preliminary Objections of the Government of Thailand. I would
respectfully repeat that quotation, which reads as follows:

“It is one thing to preserve an existing undertaking by changing
its subject-matter; it is quite another thing to revive an under-
taking which has already been extinguished.”

The latter the Court held to be impessible; yet it was precisely this
which the Government of Thailand tried and purported to achieve by
the letter of 20 May 1g950. The renewal attempted by that letter was
impossible; but that does not justify the Government of Cambodia in
reading the letter as though it said, not “renew”’, but something else.
The impossibility of reviving an undertaking which had already been
extinguished was the whole basis of the reasoning of this Court in the
case of Israel v. Bulgaria, and it is respectfully submitted that the
present Application of Cambodia cannot possibly be entertained by
the Court unless this reasoning is not followed. The submission made
by the Government of Thailand may, in other words, be put as follows:
the Government of Thailand could most certainly on 20 May 1950
have accepted the compulsory jurisdiction of this Court; what it did
do, however, was to attempt to revive its declaration of acceptance.
of the compulsory jurisdiction of the Permanent Court, made on
20 September 1g29 and renewed on 3 May 1g40. The Government of
Thailand made this attempt under the mistaken impression that that
declaration, made in 1929 and renewed in 1940, was still valid. [t-was
in fact invalid, and accerdingly no declaration made by the Government
of Thailand in 1950 could continue in being an application which was
. at that.time-ne Jonger in being, sincé it had lapsed several years before.
The sharp distinction drawn by this Court between the preservation
of an existing undertaking and the attempted revival of an extinct
undertaking is fundamental to the case which T respectfully present
on behalf of the Government of Thailand. The letter of the Government
of Thailand of 20 May 1950 plainly, I submit, upon its terms, is of
the latter description. Therefore, in accordance with the decision, of
this Court in the case of Israel v. Bulgaria, that letter was of no effect,
and did not submit the Governmént of Thailand to the compulsory
jurisdiction of this Court.

In these circumstances, it is submitfed that it is quite beside the
point to refer to the circumstances, as does the Government of Cam-
bodia, that the Government of Thailand indicated by that letter its
willingness to be bound by the jurisdiction of this Court. The Govern-
ment of Thailand, no doubt, was willing, and by taking the proper
steps could have submitted to the compulsory jurisdiction of this -
Court in May 1950. The question is whether the proper steps were
taken. Being under a complete misapprehension as to the validity of
her declaration under the Statute of the Permanent Court and the
effect of a letter in the form of that of zo0 May 1950, the Government
of Thailand did not succeed in submitting herself to the compulsory
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jurisdiction of this Court. This was a misapprehension on the part of
the Government of Thailand which was only’revealed when this Court
pronounced its Judgment in the case of Isvael v. Bulgarvia.

Mr. President, Members of the Court, the 'misapprehension to which
I have referred was indeed a misapprehension which was not peculiar
to the Government of Thailand. In this connection I would call attention
to a letter from the Registrar of this Court to the Thai Minister of
Forcign Affairs dated 1T November 1949, which makes it plain that
the Registrar was under a similar misapprehension. The letter reads
as follows:

TEMPLE OF FREAH VIHEAR

“Dans Uintérét du bon fonclionnement Ide la Cour, §'ai Fhonnewr
de signaler d la blenveillante attention de Volre Excellence qu'd la
date du 3 mai 1940, par une déclaralion faite en application de
Particle 36 dus-Statui de la Cour permanente de Justice internationale
ef considérée comme élanl encore en viguweny {avitcle 30, paragraphe 5,
du Statut de la présente Cowr }, le Gowvernement de la T hailande avait
reconnu comme obligatoire la juridiction dela Cour dans les conditions
prévies & Uarticle 36 précité,
 Celte accepiation, gqui éalt valable pou
expive le 2 mat 195017

¥ une durée de dix ans,

In this letter it is made plain that the Registrar was under the
impression that the declaration of the Government of Thailand made
under the Statute of the Permanent Court continued in operation until
2 May 1g50. The fact is that until the precise|legal effect of Article 36,
paragraph 5, of the Statute of this Court was examined by the Court
in the Fsrael v. Bulgaria case, it was generally assumed without question
that a declaration. such as that of 20 -September 1929, renewed on
3 May 1940, could be continued, upon the| basis that it remained
effective notwithstanding the dissolution of the Permanent Court.
From the Judgment in the case of [srael v.| Bulgaria, however, it is
now clear that the letter of 20 May 1950 could not renew the declaration

of 20 September 1929, and so did not sub
Thailand te the compulsory jurisdiction of this
consideration concerning the case of fsrael v
to bring to the notice of the Court. Counsel
of his argument did expressly make reference
by the Government of Thailand and did, in

mit the Government of
Court. There iz a further
+Bulgaria which 1 desire
for Israel in the course
to the declaration made
terms, discuss the effect

of the arguments advanced on behalf of Bulgaria on the Government

of Thailand’s letter of 20 May 1950. T refer
in Counsel's argument on the afternoon of 2

“This basic assumption, Mr. President,

to the following passage
4 March 1g659:

is incorrect. The Decla-

ration of Thailand has been overlogked.. If the Bulgarian con-
tention is correct, then in 1950 the Government of Thailand was

L fTransiation] : *In the interests of the administration of the Court, I have
the honour to invite Your Excellency’s kind attention to the fact that, on 3 May
' 1940, by a Declaration made pursuant to Article 36 of the Statute of the Permanent
Court of International Justice and considered. as bei'ng still in force (Article 36,
paragraph 5, of the Statute of the present Court}, the Government of Thailand
recognized as$ compulsory the jurisdiction of the Court in the circumstances provided
for in Article 36 quoted above,

This acceptance, which was valid for a period of ten years, will 'expire on 2 May
1gzo0.” . :
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purporting to renew something which could not be renewed. If
the Bulgarian contention is correct, the automatic adaptation of
the Thailand Declaration accepting the compulsory jurisdiction of
the Permanent Court under Article 36, paragraph 5, so that that
declaration is deemed to be acceptance of the compulsory juris-
diction of this Court, would not have applied. I submif, Mr.
President, that if the Court upholds the Bulgarian contention, this
would lead to the auntomatic consequence that Thailand has not
accepted the compulsory jurisdiction of this Court.”

It is respectfully submitted, therefore, that this Court must have
had in mind the poessible impact of its decision upon the position of
Thailand. With this clearly in mind, nevertheless the Court arrived
at’ the conclusion to which attention has been called.

Le PRESIDENT: J'ai compris que M. le professeur Pinto voudrait prendre-
la parole. Voulez-vous faire votre observation aprés la fin de la plaidoirie
de sir Frank Soskice, ou bien tenez-vous a la faire maintenant?

M. Pinro; Je suis 4 la disposition de la Cour, M. le Président ; comme
il s'agit d'une remarque au sujet d'un decument dent nous n'avons
pas eu connaissance, Jaurais vouln prier respectueusement la Cour de
bien vouloir se reporter a l'article 48 du Réglement qui interdit & une
Partie de déposer un nouveau document sans ldssentiment de la
Partie adverse. '

Le PrEsipENT: La Cour ne manquera pas d’examiner le point soulevé
par M. le prefesseur Pinto.

Sir Frank Seskice: ¥ take it, Mr: President, that vou do not invite
me fo reply to the objection at this moment.

Le PrESIDENT: Vous n'étes pas obligé; c'est comme vous voulez:
la Cour le laisse 4 voire convenance.

Sir Frank Soskxice: In those circumstances, Mr. President, perhaps
I might be allowed, briefly, simply to say this: the letter which I
sought to place before the Court is merely a short letter which actually
comes from the files of the Court itself. I am not really introducing
any outside and extraneous matenal; this is a letter which, as it
appears from its form and content, was sent to us by the Registrar
of the Court, and inasmuch as the Court has a discretion whether to
allow further documentation to be produced or not, I would respectfully
submit that there can be no objection of substance at any rate to the
letter being taken into account by the Court.

Le PRESIDENT: Je vous prie de continuer.

Sir Frank Sosrice: Mr. President and Members of the Court. I must
add some brief comments on the arguments set out in paragraphs 19
to 24 of the Cambodian Observations.

In paragraph -1g, it is alleged that the Thai documents of 1929,
1940 and 1950 do not present ‘an absolute conmtinuity”, because the
renewal by the letter of 20 May 1950 was expressed to operate frem
3 May 1950, whereas the renewal of 3 May 1940 did not expire until
6 May 1g50. It is not clear what argument the Government of Cambodia
seek to base upon this overlap of three days. However, the explanation
of the overlap is provided by the Registrar’s letter of 11 November
1949, to which I have already referred. In that letter, the Registrar
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said the Thai acceptance would expire on 2 May 1g50. This, clearly,
was the reason why the purported renewal was made to operate from
the next day, 3 May 1950.

The Government of Cambodia proceeds to argue that the letter of
20 May 1950, unlike the declaration of 192g and its renewal in 1940,

“based on the Statute of the Internationa
VathﬂS, paragraph 21). This argument is
words in the letter:

“In accordance with the provisions o
of the Statute of the International Co

Court of Justice” (Obser-
founded on the foilowing

T Article 36, paragraph 4,
rt of Justice...”

The illusory character of this argument becomes clear the moment

one looks at ‘Article 36, paragraph 4, of the Statute.

That paragraph

is merely procedural. Tts only purpose is to make the Secretary-General

of the United Nations the proper remplent
the Minister of Foreign Affairs, in the lette

of communications. Had
r of 20 May 1g50, relied
36, paragraph 2, of the

upon the substantive provisions of Article
Statute of this Court, there might have been some force in the Cam-
bodian argument. As it is, he relies upon the Statute of this Court
only for the procedural provisions of Article 36, paragraph 4; and
this gives added significance to the fact that ior a substantive provision
he refers back to -Article 36, paragraph z, not of the Statute of this
Court, but of the Statute of the Permanent Court. It is Article 36,
patagraph 2, of the Statute of the Permanent Court that the Minister
mentions in the first paragraph of the letter.
[t is plain that Article 36, paragraph 4, is mentioned only to explain
why the communication is addressed to the Secretary-Geeneral. The
nature and purpose of the communication|are not to be found in
Article 36, paragraph 4, but in the l'mguage of the letter itself, namely
to “renew the declaration above mentioned”] that is to say, the decla-
ration of 20 September 1929. The effect of the letter depe_nds entirely
upon that declaration. It contains no reference to any substantive
provision of the Statute of this Court. It 15, to use the language of
paragraph 21 of the Cambodian Ob%t‘r\'atw'ns a “renewal pure and
simple” of the declaration of 1929. The Government of Cambodia
has stated the position with entire accuracy in that paragraph, saying
that the nullity of the letter of 1950 is the result of its attempt to
“prolong the declarations of 1929 and 1g40°). _
I have already referred to paragraphs 22 to 24 of the Observations,
in which the Government of Cambodia tries|to interpret the letter of
20 May 1950 as a new acceptance of the compulsory jurisdiction of
this Court, independent of the declaration |of 1g29 and its renewal
in 1940. I will only repeat that such an interpretation does viclence
to the language of the letter. As,the Court pointed out in the Judgment
in the case of [srael v. Buigaria, in'a pas :,age quoted in paragraph 15
of the Preliminary Ob]ectlom recogmtlon of the compulsory jurisdiction
of this Court is a “new obligation” distinct from any obligation under
the Statute of the Permanent Court. A letter] which attempts to renew
an old obligation cannot be ‘interpreted as|an acceptance of a new
obligation under a different instrument.
Mr. President and Members of the Court: for the above reasons,
the Government of Thailand respectfully submits that the first of its
two preliminary objections is shown; on examination, to be well-
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founded, and respectfully asks that it may be declared that this Court
is not able to entertain the application of the Government of Cambodia
on the grounds and for the reasons above given.

I will now, with the permission of the Court, leave it to my colleague,
Mr. Hyde, to present, on behalf of the Government of Thailand, the
first part of the arguments which -they would ask to be considered
in support of the second preliminary objection which they have raised.
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3. ARGUMENT OF Mr. JAMES |NEVINS HYDE

{COUNSEL FOR THE GOVERNMENT |OF THAILAND)
AT THE PUBLIC HEARINGS OF I0 APRIL Ig0I

[ Public hearing of To April 1061, morning]

May it please the Court.

The second preliminary objection of the |Government of Thailand.
is that its consent {o the jurisdiction of this Court cannot be derived,
nor can it be inferred, from the invocation by the Government of
Cambodia of the General Act for the Pacific Settlement of International
Disputes of 26 September 1g28.

The second paragraph of the Cambodian| Application begins:

“Having regard to the Gemeral Act for the Pacific Settlement
of International Disputes of 26 September 1¢28.”

This recital the Government of Cambodia has now supplemented
r amended jn the Submissions contained in its Observations on the
Preliminary Objections. And its second Submission now reads:

“Having regard to Articles 21 and 22 of the Franco-Siamese
Treaty of 7 December 1937, Article 2 of the Settlement Agreement
of 17 November 1646, and the General Act for the Pacific Settlement
of International Disputes dated 26 September 1g28.”

This supplemented or amended specification of the provisions upon
which the Applicant founds the junsdiction :of the Court comes as no
surprise to Counsel for Thailand, and, therefore, the Government of
Thailand does not press the point that twg of the three agreements
relied on were not pleaded in the Application! Rather, we shall indicate
the inapplicability of all three agreements|so pleaded, as we have
done in developing our second preliminary objection. Accordingly,
Mr. President, the Government of Thailand formally requests the Court
to consider that its own second objection be| considered to extend to
the two additional agreements now pleaded by Cambodia.

We shall first examine the General Act, [that famous multilateral
Treaty of League of Nations days, which |has served so often as a
procedural model and compendium and which also contained a system
of compulsory pacific settlement, to see how it was intended to operate,
how States became parties to it and how|its provisions have been
used as models in the long quest for effective procedures for pacific
settlement.

Two striking facts, however, should be noted at the outset. Thailand
is not, and at no time has been, a signatory tq or a party to the General
Act. Secondly, Cambodia is not, and at no time has been, a signatory
to or a party to that Treaty.

There is no dispute about these two facts. They are stated in the
Preliminary Objections of the Government of Thailand at paragraphs 22
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and 23, and the Cambodian Observations state in paragraph 2g that
neither Cambodia ner Thailand is directly a party to the General Act.

Thus the Government of Cambodia argues that this Court can rest
its jurisdiction in this case upon a treaty to which neither the Applicant
itself nor the Respondeni is directly a party.

This, then, is the essence of the second basis upon which this Court
is asked to exercise its jurisdiction. After considering the General
Act, we shall turn to the Treaty of Friendship, Commerce and Navigation
between Siam and France, signed at Bangkeok on 7 December 1937
{and te be found in the League of Nations I'reaty Series, Volume 201,
at p. 113). There are two articles of that Treaty which directly relate
to the present contenticn, Articles 21 and 2z, which we shall consider
in some detail.

Cambodia has also relied upon a Protocol or Settlement Agreement
of 17 November 1946. This agreement was signed in Washington by
representatives of the Government of the French Republic and the
Kingdom of Siam on 17 November 1946. In essence it provided for
the re-establishment of the prewar boundaries between Thailand and
what was then French Indo-China, and then, in Article 111, it provided
for the setting up of a conciliation commission in accordance with the
General Act to examine ethnical, geographical and economic arguments
of the parties with a view to the revision or confirmation of certain
boundaries. This Article is reproduced in Annex V of the Memorial
of Cambodia. It also contained in Article II the declaration of France
that it would no longer oppose the admission of Thailand to member-
ship in the United Nations. As we have indicated in paragraph 8 of
our Preliminary Objections, a special Franco-Siamese Commission on
Conciliation was, in fact, established by the two Governments following
the signature in Washington of this Agreement.

These, then, are all of the jurisdictional documents which either
directly or indirectly or by implication are put forward as a basis for
the Court’s jurisdiction. Cambodia is a party to none of them. The
Treaty of Friendship, Commerce and Navigation is between Siam, as
Thailand was then known, and France, as is the Settlement Agreement.
Yet France is not an Applicant in this case, nor, so far as Counsel is
aware, has France asked to appear as an interested party. Yet this
Court is asked to interpret these two bilateral agreements to which
PFrance is a party, in its absence, and to find in them the consent of
Thailand to this proceeding. As I have indicated, it 15 common ground
between the Parties here that neither Party in this proceeding is or
ever has been a signatory or party to the General Act itself.

This then is the long and tortuous road which must be traversed
to show that Thailand has consented to the compulsory judicial settle-
ment of a dispute with Cambodia, because of Thailand’s relationships
with France, and because of this reference in Article 21 of the 1937
Treaty to the great League of Nations model—the General Act.

Our argument in support of the second objection divides itself
naturally into two parts. I shall address myself to the first part, showing
that the treaties I have discussed cannot be so interpreted as to find
that Thailand has, through some reasoning, consented to the jurisdiction
of the Court.

And my distinguished colleagne, Maitre Marcel Slusny, will then

present the second part of Thailand’s argument on its second preliminary
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objection. He will show that under general|principles of international
law there exists no indirect process through which, 'as a matter of
interpretation or through the operations of prlnclples of law, including
the law of State succession, Cambaodia mlght claim to assert the rights
of another State, if such rights exist, as a basis for this Court’s juris-
diction. Maitre Slusnv will also summarize the entire argument on
the second objection and formulate the Submissions of the Government
of Thailand in respect to it.

[ Public hearing of 10 April 1961, aflernoon]

Mr. President, may it please the Court, I should now like to address
myself to the three international agreements pleaded by the Government
of Cambodia. First of all, the General Act.

This multilateral Treaty, intended as creative of asystemofcompulsory
pacific settlement, did not, as events transpned have that effect.

However, [ shall refer to three articles pf the Treaty which will
indicate its compulsorv aspect. We are particularly concerned with
Chapter II entitied “ Judicial Settlement”. The first-article of Chapter 11,
which is Article 17, provides: ’ '

“All disputes with regard to which the parties are in conflict us
te their respective rights shall, subject to any reservations which
may be made under Article 39, be submitted for decision to the
Permanent Court of International Justice, unless the parties agree,
in the manner hereinafter provided, to have resort to an arbitral
tribunal.

It is understood that the disputes referred to above include in
particular those mentioned in Article 36 of the Statute of the
Permanent Court of International Justice.”

We shall then touch on the procedute of -:,oncﬂla,tlon Article 1 of
Chapter 1, entitled “Conciliation”, provides:

“Disputes of every kind between two or more parties to the
present General Act which it has not Been possible to settle by
diplomacy shall, subject to such rebervatlf!)n&. as may be made under
Article 39, be submitted, under the conditions lzud down in the
present chapter, to the procedure of condiliation.”

The chapter then goes on to provide for the composition and procedure
of a Conciliation Commission.

Now, the apparent conflict between the obhgatlons defined in these
two articles is resolved by Article 2o, contamed in the chapter on " Ju-
dicial Settlement”, which states in its first clause:

“Notwithstanding the provisions of Alrtu:le 1, disputes of the
kind referred to in Article 17 arising bétween partlcs who have
acceded to the obligations contained in the present chapter shall
only be subject to the procedure of congiliation if the parties so

agree.’

While twenty-two States were parties to some or all of the separable
chapters of this treaty, its principal significance has been as a model of
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procedure for pacific settlement, especially in the field of conciliation,
and until the application of Cambodia to this Court on the sixth day of
October 1959, no State had attempted to invoke the General Act as a
basis for this Court’s jurisdiction, so far as our research can indicate,
or as a basis for the jurisdiction of its predecessor.

In the light of the present attempt, Counsel for the Government of
Thailand have examined the detailed and meticulous procedures under
the original treaty plan whereby the Secretary-General of the League
of Nations and the Registry of the Permanent Court of International
Justice recorded and kept up to date lists of States parties to the General
Act through their adherence to one or more of its substantive chapters.

This examination shows, and there is no dispute about this fact, that
Thailand was never a party to the General Act either as a whole or in
part.

Cambodia could not have become a party to the General Act before
1953 when, according to its Application in this Court, it first became a
sovereign State. We have also examined the records for possible refer-
ences to Cambodia. Again the position is verified and supported that
Cambodia was never a party to the General Act either as a whole or
in part.

Lists were kept to indicate the position of each party to the Treaty

as to adherence to (a) the éntire General Act; (b) the Conciliation and
Judicial Settlement chapters; and (¢) the Conciliation chapter alone.
The fact that a State could thus adhere to part of the General Act is,
in itself, one variable. It was still not enough in a particular case to
conclude that a State was a party.
. We examined the Annual Reports of the Secretary-General of the
League of Nations retording adherences in the categories of (a), (b) and
(c) which I have mentioned, as well as the annual Year Books of the
Permanent Court of International Justice, especially the lists of instru-
ments considered by its Registry as governing the jurisdiction of that
Court.

Parenthetically, a second variable 1s the fact that a State might
condition its original adherence by some other reservation, such as do-
mestic jurisdiction. This was permissible under Article 39 of the General
Act. Such reservations under the language of Article 39, paragraph 3,
had reciprocal effect. It was also possible to record a reservation after
adherence and this was treated as a partial denunciation, specifically
under Article 45, paragraph 4.

So that a State seeking to invoke the General Act would also have
to consider to what extent, if any, a State party to the General Act had
adhered to the compulsory jurisdiction of the Permanent Court of Inter-
national Justice. Such declaration of adherence might at the same time
constitute a limitation of obligations under the General Act, and hence
itself be a partial denunciation.

Thus, it would have created great uncertainty if a third State, such
as Cambodia, in this proceeding, never having subjected itself to the
adherence and reservation procedures of the General Act, could invoke
it as against another State also not a party.

If Cambodia could invoke the General Act as against Thailand, the
latter’s obligations, if any, would depend at least in part on the then
adherence of France to the General Act as evidenced by its reservations
to adherence and to the jurisdiction of the Permanent Court.
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Here I should say a word about the Revised General Act of 1949.
This was, as the Court will recall, a revision, in fact it was a new treaty,
recommended by the General Assembly of the United Nations in a
resolution of 28 April 1949 (General Assembly Resolution No. 268 of the
Third Session).

The recommendation of the General Assembly came out of a dis-
cussion in its Interim Committee. There the doubtful efficacy of the
General Act of 1928 as to States which had not adhered to it during the
life of the League of Nations and before the dissolution of the Permanent
Court of International Justice in April 1946 was discussed. The Interim
Commiittee suggested a new and revised General Act which would be a
new treaty in which references to the League of Nations organizations
would be replaced by references to appropriate United Nations organs.
In describing a Belgian proposal which was ultimately adopted by the
General Assembly, the Report of the Interim Committee stated in part,
and this quotation will be found in paragraph 29 of our Preliminary
Objections and I would like to restate it:

‘... Thanks to a few alterations, the new General Act would, for
the benefit of those States acceding thereto, restore the original
effectiveness of the machinery provided in the Act of 1928, an Act
which though still theoretically in existence, has become largely
inapplicable.”

and continuing from the Report of the Interim Committee:

“It was noted, for example, that the provisions of the Act re-
lating to the Permanent Court of International Justice had lost
much of their effectiveness in respect of parties which are not
Members of the United Nations or parties to the Statute of the

International Court of Justice.”
!

The Revised General Act of 1949 was then open for accessions and
the Secretary-General of the United Nations was instructed to record
such accessions just as the Secretary-General of the League of Nations
had kept records of the original General Act of 1928 which I have
described.

The Annual Reports of the Secretary-General of the United Nations
have never reported adherences to the General Act of 1928 presumably
because the Secretary-General does not consider that he has succeeded
to the obligations of the League of Nations Secretary-General in this
respect. As instructed by the General Assembly, he does hold open and
list the accession of States to the “Revised General Act for the Pacific
Settlement of International Disputes””. We have examined his lists, as
contained in his Annual Reports, as well as related Secretariat publica-
tions recording accessions to multilateral conventions. We have also
consulted the Yearbooks of this Court. While we are aware that those
Yearbooks in no way involve the responsibility of the Court, we have
noted that neither Cambodia nor Thailand has ever been listed in them
as acceding to the Revised General Act. (In fact, only four States are
so listed: Belgium, Sweden, Norway and Denmark.)

We also observed that the Court’s Yearbooks, beginning with the
vear 1049-1950, include the Revised General Act of 1949, but not the
General Act of 1928.
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* Cambodia could have acceded to the Revised General Act. Thailand
could have acceded to it. The records consulted show that neither State
did-so. As recently as 1958, negotiations between Thailand and Cambodia
included proposals and counter-proposals suggesting as one element of
a settlement formula that Article 33 of the United Nations Charter and
appropriate provisions of the Revised General Act might govern contro-
versies between the two States. The proposals, as we have stated in
paragraph 36 of cur Preliminary Objections, did not lead to an agreement.
Thus our research has disclosed no evidence that either State is or has
been listed as a party to the Revised General Act of 1949. .

There is also no suggestion and no evidence that Camboedia was
regarded by the record-keeping authorities either of the League of
Nations or of the United Nations as possessing, or succeeding to, rights
under the General Act of 1628 or under the Revised General Act of 1949.

I turn now to the second treaty pleaded in the Observations of
Cambodia, the Treaty of Friendship, Commerce and Navigation between
Siam and France of 7 December 1937. This bilateral Treaty is the most
recent in a series of Friendship, Navigation and Commerce Treaties
between France and Thailand. Its first twenty articles, with which we
are not directly concerned, deal with matters typical to this type of
instrument, including commercial matters and “most favoured nation’
treatment:

The final three articles contain, in Article 21 a broad reference to the
General Act, in Article 22 a guaranty of boundaries between Siam and
French Tndo-China, and in Article 23 a termination clause on one year’s
notice after 1944.

I turn now to Article zr1. It is.a single sentence which reads as follows:

“In accordance with the principles embodied in the Covenant of
the League of Nations, the High Contracting Parties agree to apply
the provisions of the General Act for the Pacific Settlement of
International Disputes, adopted on September 26, 1928 by the
Assembly of the League of Nations, for the settlement of any dis-
puted questions which may arise between them in the future and
which cannot be settled through the diplomatic channel.”

The reference is to the General Act for the settlement of any disputed
questions which may arise between the pariies, that is to say, between
Thailand and France, in the future, which cannct be settled through
diplomatic channels. The next article of the Treaty, Article 22, contains
two paragraphs. The first one, although it is common law, I would like
to read:

“The present Treaty shall, as from the date of its entry into
force, replace the Treaty of Friendship, Commerce and Navigation
concluded at Bangkok on 14 February 1gz5. It shall alse annul, as
from the same date, the other Treaties, Conventions and Agree-
ments concluded between Siam and France, with the exception,
however, of the clauses relating to the definition and delimitation
of the frontiers, the guarantee in respect thereof, the demilitarization
of the Mekong frontier (contained in the Treaty of 3 October 18g3,
the Convention of 13 February 1904, the Treaty of 23 March 1907
and the Protocol annexed thereto, and the Treaty of 14 February
1025) and also the Convention relating to Indo-China, signed at
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Bangkok on 25 Auvgust 1926, and the|Agreements provided for
therein. It is further agreed that the present Treaty shall, as from
the date of its entry into force, replace the Treaty of 14 February 1925,
in regard to the relations between Siam and Indo-China, in so far as:
_the provisions thereof are not incompatible with those of the Con-
vention in guestion and of the Agreemel ts provided for therein.”

n

The second clause of this Article 22 reads:

“The provisions of the present Treaty may, by a declaration
agxcccl upon between the two Gover'nments be subsequently
extended in whole or in part to French cdlonies and possessions and
to countries placed under French protectorate or mandate.”

It will be noticed that the first clause of thi
saving the guaranty in respect to clauses of
the definition and delimitation of frontiers.

Article is a saving clause,
earlier treaties relating to
Of these earlier frontier

definition treaties, those of 1go4 and 1607 in particular would be material

* if the Court had to consider the merits of th
The second clause emphasizes the bilateral
whole, by providing that a future declaration

is case.
nature of the Treaty as a
between the two Govern-

ments, that is to say between Thailand and France, might subsequently
extend the provisions of the Treaty—not qlmply this Article 22 but the
Treaty—between the two Governments in whole, or in part, to French

colonies and possessions. Of course, in 1937,
Protectorate. _ ]

If one compares this saving clause conta
Article 22, and the provision for the extension

Camhodla was a French

ined in the first part of
of the Treaty to countries

under a French Protectorate under the second clause, with the next
earlier in the series of Treaties of Friendship, Commerce cmd Navigation
ol 14 September 1925, which the 1937 Treaty under the precise language
of Article 22 replaces, then it is apparent that this Article of the 1937
Treaty simply combines in one article of two clauses what the earlier
Treaty contained in two gepante articles {Articles..26 .and 27 of the
1925 [‘reatv)

And then, turning to Article 23 of the 1937 Treaty dealing with its
duration, as I have indicated it may be denounced after its first five,
vears, that is to say after 1944, upon one year’s notice by either party,
without having the effect of bringing into force any of the treaties
which it abrogates.

That means that either Thailand or Franc
denounce this Treaty and it would then be
one year,

Such denunciation would destroy the possibility of Cambodia there-
after pleading the Treaty as a basis for this Court’s jurisdiction. Yet
such an act by France would not destroy the legal status of the boundary
between Thatland and Cambodia. Thus the Treaty cannot be considered
as any part of the boundary delimitation prowded for in the Treaties
of 1904 and 1907 between France and Ihalland which do establish this
boundary, and which would be presented to the Court in any consider-
ation of the merits of this case.

This bilateral Treaty of 1937 is in no sense one which constitutes a title
deed of Cambodia or of France to the boundaty with Thailand. Nor does
it create a continuing procedure for the .servicing and adjusting of

e could, under Ar"cicle‘z'g,
terminated at the end of
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boundary disputes as such. Indeed, the entire thrust of Article 2z is in
the opposite direction.

The reference to the procedure of pacific settlement and to the
General Act in Article 21 is a general provision, quite independent of
the saving clause in the first paragraph of Article 22,

The reference to pacific settlement through the General Act in Article
21 is quite different from the provisions contained in the Treaties of 1904
and Igoy providing for demarcation procedures.

This interpretation of Article 21 with its references to the General
Act was stated in the clearest language by the Agent of France when
he referred to this 1937 Treaty before a Conciliation Commission created
under the Settlement Agreement of 17 November 1946, upon which
Cambodia also relies as part of its theory on jurisdiction. That agreement
T shall consider in my next point.

But in the Cambodian Memorial, at page 89 (I), this statement of
M. Francis Lacoste, the Agent of France befare the Conciliation Commis-
sion created by Thailand and France under this bilateral Agreement, is
contained in a memorandum to the Commission which discussed a French
view of the interpretation of Article z1. Considering the history of the
Treaty of 1937 during the period from 1g40 to 1946, M. Lacoste used
these words to formulate the position of France as to Article 21 of the
Treaty with reference to pacific settlement. He said:

“The legal position of the French Government was even stronger
than shown by the concise and moderate wording of the memo-
randum of 2 October. Not enly had the High Contracting Parties
confirmed, in their successive treaties of 1925 and 1937, and the
1go7 boundary settlement, declared final at the outset, they had
also mutually guaranteed each other's boundaries, thus forbidding
themsclves to dispute them. It was therefore out of the question,
in the circumstances, to apply Article z1 of the 1937 Treaty, since
no dispute, according to the meaning of this provision, could arise
in connection with the boundary. The absolute refusal of the TFrench
Government was therefore perfectly well founded.”

- This statement is a clear indication of the Frerich position that there
was no inter-relationship between the guaranty of boundaries contained
in Article 22 and the general reference to pacific settlement of disputes
with reference to the General Act in Article 21.

I1 also emphasizes what emerges from a careful reading of Article 21
itself; that 1f created an obligation of an essentially political nature
between the two parties to the Treaty, between Thailand and France.

I have indicated that our research shows no record of Cambodia
as a party te, or successor of, rights under the General Act. At the same
time we did find in the Sixteenth Repori of the Permanent Court of
International Justice this Treaty of Friendship, Commerce and Navi-
gation between Thailand and France listed under the section entitled
“Other instruments providing for the jurisdiction of the Court” and
this we have duly noted in paragraph 26 of our Preliminary Objections.

This distinction between parties and interested States is implicit in
the general provisions of the General Act and as we have observed
in our Preliminary Objections, this distinction is supported by the
structure and precise language of Article z2 with its two clauses, the
first guaranteeing certain boundaries and the second providing that
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the Treaty can be extended to countries placed under French protec-
forate.

So again I return to the inevitable conclusi‘on that Cambodia is here
attempting to find the consent of Thailand)to the jurisdiction of the
Court in Article 21 of a bilateral treaty to which it is not a party. One
of the parties to that Treaty, France, has interpreted it as creative of
no rights in third States interested in boundc'lry mdtters guaranteed by
the Treaty.

Turning now to the Settlement Agreement of 17 November 1946,
finally, I shall say a word about the third agreement upon which Cam-
bodia in its Observations relies as a direct basis for agserting the consent
of Thailand to the jurisdiction of the Court. We begin with the fact that
Cambodia was not a party to the Settlement Agreement of 1946 which
was negotiated between Thailand and France. [t represented a settiement
of a controversy between those two States existing at the end of World
War Two. This was the time when Thailand was seeking admission to the
United Nations. The history of the Agreement is to be found in the
records of the Security Council, which we hcwe cited in paragraph 8 of
our Preliminary Objections. Tt begins with the Report of the Committee
on the Admission of New Members of the Secunty Council, which had
before it the application of Thailand. The French representative, accord-
ing to the record, told the Committee of the Security Council in August
of 1946 that his Government would not.be|able to vote in favour of
the admission of Siam to membership in the United Nations and would
consider itself in an actual state of war with Siam so long as agreement
had not been reached for the procedure for the solution of a territorial
dispute {this occurs in an Annex to the Ofﬁc1a1 Record of the 81st
Meeting of the Security Council of 29 November 1946).

A representative of Siam, Mr. Konthi Suphamongkhon, thereupon
addressed a letter on 24 August 1946 to ‘the Secretary-General, i
which he referred to this Report of the Commlttcc for New Members
He stated that his Government would accept a decision of the Security
Council or a French proposal to refer the [territorial dispute to this
Court. As events developed, in fact, a Franco-Siamese Settlement
Apreement was reached on 17 November 1946, and was laid before
the Security Council at its meeting of 2g|November together with
letters from the representative.of France and from His Royal Highness
Prince Wan of Siam. Prince Wan, in his letter to the Secretary-General,
which was read to the Security Council, stated:

“I now have the honour to inform |Your Excellency that in
accordance with the provisions of Article 33 of the Charter, contact
was established in Washington between the representatives of
Siam and the representatives of France and that, as a result of
the negotiations thus undertaken, an |Agrcement of Settlement
and Protocol was concluded on 17 November 1440, a copy of
which I beg to forward herewith.”

The representative of France in the Security Council, M. Parodi,
read to the Security Council his own lctter of 28 November 1946,
which referred to this Agreement, and the letter concluded by saying:

“As a token of its sentiments in this respect, and in accordance
with the provisions of Article IT of the Settlement Agreement
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of 17 November, the French Government has instructed me to
request you to- inform the Security Council that l<ran(,e is in
favour of the admission of Siam to the United Nations.” (Security
Council, Official Records, 81st Meeting, 29 November 1946.)

The text of the Settlement Agreement itself is therciore fo be found
in Annex 14 to the 81st Meeting of the Council. Its first Article refers
to the transfer of Indo-Chinese territories to the French authorities.
The second Article states that relations between France and Siam
shall once more be regulated by the Treaty of 9 December 1937, as
well as by a Commercial and Customs Agreement of g December rg37.

Article 3 of the Settlement Agreement provides:

“Immediately upon the signature of the present Agreement,
France and Siam shall set up, in application of Article 21 of the
Franco-Siamese Treaty of 7 December 1937, a Conciliation Com-
mission composed of two representatives of the parties and three
neutrals, in accordance with the General Act of Geneva dated
26 September 1928 for the pacific settlement of international
disputes which regulates the constitution and operation of the
Commission. The Commission shall begin its work as soon as
possible after the transfer of the territories referred to in Article 1,
paragraph 2, has been effected. It shall be responsible for examining
the ethnical, geographical and economic arguments of the parties
with a view to'the revision or confirmation of the clauses of the
Treaty of 3 October 1893, of the Convention of 13 February rgo4
and of the Treaty’ of 23 March 1907, mimtamed in force bv
Article 22 of the Treaty of 7 December 1937’

And so it came about that after considering other possible methods
of settlement, Thailand and France entered into this bilateral Settlement
Agreement which provided for a Conciliation Commission. According
to the language of Article 3, which I have just read, the Commission
would be responsible -for examining the ethnical, geographical and
economic: drguments of the partles relating to the boundary treaties
between them.

This Conciliation Commission was created in accordance with the
procedures contamed in the first chapter of the General Act, which
bears the title “Conciliation”’, and when the Thai Agent presented his
case, with a covering letter dated 1z May 1947, to the President of
the - COm‘mISHIOﬂ he stated that he was submitting an application on
behalf of the RO\ al Siamese Government in accordance with Article ¥
of the General Act, and this letter is to be found in the Cambodian
Memorial at page 38 (I). Article 4 of the General Act provides that each
party to a dispute may bring it before a Conciliation Commission by
means of an appllmtmn And correspendingly, the French Agent
M. Francis Lacoste, wrote to the President of the Commission on 5 May
1047 that he held himself at the disposition of the Commlssmn since
he understood that, in accerdance with Article 7 of the General Act,
a Siamese application had been submitted (his letter is to be found
at page 32 (I) of the Cambodian Memorial).

The Conciliation Commission was composed of the representatives
of Siam, the representative of France and three neutral members,
Mr. Victor Belaunde of Peru, Mr. William Phillips of the Umted States

4
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|
and Sir Horace Seymour of the United Kingdom. Its final Report

stated that the functions of the Commission were determined by
Article 3 of the Settlement Agreement and by the first chapter of the
(General Act which, as I have said, bears the title “Conciliation”.

This, then, is the briefest history of the relationship between Article 2
of the Settlement Agreement referring to |the (eneral Act and the
way in which the Conciliation Commission | organized itself and drew
on the procedures of the General Act.

This Settlement Agreement, whose history I have described, is
evidence of the usefulness and of the use of these procedures for the
establishment of a Conciliation Commission ‘conta:ined in Chapter 1 of
the General Act. As indicated by this bilateral agreement, France and
Thailand found them useful as the pacific settlement measure to be
preferred, given the relations between them in 1946.

But so far as the research of Counsel can|determine, neither France
nor Thailand moved to take their dispute to this Court on the basis
of those references to the Permanent Court of International Justice
contained in Chapter 2z of the General Act under the general title
“Judicial Settlement”, :

And this brings me to the end of my opening statement. There are
three agreements on which Cambodia relies to show the consent of
Thailand to this proceeding.

First, there is the General Act of 1628 with its references to judicial
settlement by the Permanent Court of International Justice. It has
never been adhered to either by Thailand jor Cambodia.

Second, there is the Treaty of Friendship, Commerce and Navigation
of 1937 with its references in Article 21 to the peaceful settlement
procedures of the General Act. This is a| bilateral treaty between
Thailand and France. Cambodia is not a party to it.

Third, there is the Settlement Agreement of November 1046 between
Thailand and France, referring in its Articlel 3 te a Conciliation Com-
mission set up in application of Article 21 of the 1937 Treaty and in
accordance with the General Act. This was an lad hoc bilateral agreement.
Cambodia was not a party to it. That essentialprivity between Cambodia
and Thailand which would evidence the consent of Thailand to this
proceeding is. thus lacking throughout. |

And so it remains for my colleague, Maitre Slusny, to show that
under general principles of international law there exists no indirect
process whereby Cambedia may claim for itself the rights of another
State under treaties and under an agreement to which Cambodia
itself is not a party.
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4, PLAIDOIRIE DE Me MARCEL SLUSNY

(CONSEIL DU GOUVERNEMENT DE THAILANDE)
AUX AUDIENCES PUBLIQUES DES I0 ET IT AVRIL IgOI

[Audience publique du 10 avril 1961, aprés-midi]

Mensieur le Président, Messieurs de la Cour.

Mon excellent confrére, M®¢ Hyde, vient de vous démontrer par une
analyse rigoureuse des textes, dans une plaidoirie que je crois extréme-
ment compléte et convaincante, qu'aucun des titres que le Gouverne-
ment cambodgien a invoqués dans ses observations, savoir l'acte
général de 1928, le traité d'amitié, de navigation et de commerce de 1937
ou l'accord de réglement du 17 novembre 1946, ne peut servir de base
a la compétence de la Cour.

La tiche qui m’est dévolue parmi les conseils de la Thailande consiste
4 présenter quelques bréves observations supplémentaires sur la question
de savoir si, compte tenu de la théorie générale en matiére de succession
des Etats, le Cambodge peut prétendre succéder 4 la France dans les
droits que celle-ci peut éventuellement puiser dans larticle 21 du
Traité de 1937, auquel, comme on le sait, le Cambodge n’est pas partie
en_tant gue tel

Il va de soi que je n'ai nullement 'ambition — et j'ajouterais volon-
tiers la présomption —, ayant A examiner ce point particulier, de
reprendre l'ensemble de la théorie sur la succession des Etats, par
ailleurs si complexe et si controversée dans bien de ses aspects. Mais
je me bornerai, avec la permission de la Cour, 4 me référer 4 certains
principes, dans la mesure ol cette référence me sera utile pour faire
la démonstration que le point de vue du Gouvernement cambodgien
sur les incidences de cette théorie sur la compétence de la Cour, point
de vue exposé anx paragraphes 31, 3z et 33 des observations du Cam-
bodge sur les exceptions préliminaires de la Thailande, ne peut, &
notre sens, étre retenu.

Si nous laissons de cdté les auteurs qui nient Uexistence méme d’une
théorie de la succession des Etats, et qui vont ainsi & I'encontre de
la jurisprudence 4 tout le moins de la Cour permanente de Justice
internationale, les auteurs qui ent été amenés & examiner le probléme
de la succession des Iitats aux traités omt, dans lensemble, admis
une distinction fort nette entre deux catégories de traités, étant entendu
cependant que la terminologie différe souvent d’'un auteur a l'autre,
sans compter, bien siir, qu'll existe des difficultés considérables pour
passer d'une langue utilisée 4 Lautre.

Cette réserve étant formulée, ces deux catégories peuvent étre
caractérisées comme étant, d'une part, les traités a caractére personnel
et, d’autre part, les traités réels ou encore d’ordre territorial. Cette
distinction, la Cour le sait, est celle admise par de nombreux auteurs,
et parmi les auteurs les plus récents je me permettrai de citer, sans
le lire, car rien n’est plus fastidieux que la lecture de citations, le

professeur Castrén, dans le cours donné par lui & 1'Académie de droit
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international et qui figure au Recueil des cours de ’Académie de Droit
international, 1951, sous les pages 430 & seq.

La méme distinction entre traités personhnels, d'une part et traités
territoriaux ou d'ordre réel, d’antre part, est faite par l'auteur d’une
menographie récente également sur cet immense sujet,’ O'Connell, qui

établit une dichotomie entre, d'une part — et ici je m’excuse d’em-

ployer les termes anglais qui ne recouvrent
francais — personal freaties {traités personr
qu’il faudrait traduire, pour reprendre le

pas exactement les termes
els) et dispositive ireaties,
langage de Castrén, par

traités réels ou d'ordre territorial. (O'Connell, D.P., The Law of Siate
Successtorn, Cambridge, 19560, p. 13.)

Un autre auteur également, avant 4 -examiner le probléme, trés par-
ticulier d’ailleurs, qui était celul posé par lg partage de I'Inde britan-
nique entre I'Inde et le Pakistan, et reprenant 4 cet égard l'avis du
Département juridique des Nations Unies, Oscar Schachter, étant
Iui-méme le principal conseiller juridique de ce Département, a examiné
ce probléme dans un article qui a paru dans le British Year Book of
International Law de 1048 (p. 106). Il fait, lui également, la distinction
traditionnelle — quoique, je le répéte, les termes utilisés soient souvent
différents — entre les traités qui ont un Hen local avec le territoire
cédé ou qui a 