COUR INTERNATIONALE DE JUSTICE

MEMOIRES, PLAIDOIRIES ET DOCUMENTS

AFFAIRE DES PECHERIES

(ROYAUME-UNI ¢. NORVEGE)

VOLUME I
Requéte, — Exposés écrits

INTERNATIONAL COURT OF JUSTICE

PLEADINGS, ORAL ARGUMENTS, DOCUMENTS

FISHERIES CASE

(UNITED KINGDOM z. NORWAY)

VOLUME I

Application.—Written statements




—

Tous droits réservés par la
Cour internationale de Justice

All rights reserved by the
International Court of Justice

Ne de vente :
Sales number

83




COUR INTERNATIONALE DE JUSTICE

MEMOIRES, PLAIDOIRIES ET DOCUMENTS

AFFAIRE DES PECHERIES
(ROYAUME-UNT c. NORVEGE)

ARRET DU I8 DECEMBRE IQ5T

VOLUME I

Requéte. — Exposés écrits




INTERNATIONAL COURT OF JUSTICE

PLEADINGS, ORAL ARGUMENTS, DOCUMENTS

FISHERIES CASE
(UNITED KINGDOM v. NORWAY)

JUDGMENT OF DECEMBER 18th, 1951

VOLUME I

Application,.—Written statements




17

SECTION B. — EXPOSES ECRITS
SECTION B.—WRITTEN STATEMENTS

1.—MEMORIAL SUBMITTED BY THE GOVERNMENT OF
THE UNITED KINGDOM OF GREAT BRITAIN AND
NORTHERN IRELAND

CONTENTS
Pagces
Part Je—Imtroduction « u « o« & 4 & & & @ w0 s @ @ om0 @ e e XF

Part II.—Contentions of the Government of the United Kingdom regarding
the principles of international law to be applicd in defining base-

INRE & e o & o B e B W G W W g 55
ParT IIT.—Arrcsts of British vessels since September 1948 . . . . . 97
PART IV.—List of annexes - . . . . . « « . + - « « + +« . . 7T02
PART V—ANNOKES' . = = « o » = o & = » 2 » ©w = 2 = + &+ ITOF

PART 1
Introduction

1. This Memorial is submitted to the Court in pursuance of an
Order made by the Acting President of the Court dated gth Novem-
ber, 1949, following upon the Application dated 24th September,
1949, addressed to the Registrar of the Court by the Agent of the
Government of the United Kingdom. In this application the Court
1s asked :

(a) to declare the principles of international law to be applied
in defining base-lines, by reference to which the Norwegian
Government 1s entitled to delimit the fisheries zone, “extend-
ing to seaward four sea miles from those lines and exclusively
reserved for its own nationals’”’, and to define the sdid base-
lines in so far as it appears necessary, in the light of the
arguments of the Parties, in order to avoid further legal dif-
ferences between them ;

(b) toaward damages to the Government of the United Kingdom
in respect of all interferences by the Norwegian authorities
with British fishing vessels outside the zone which, in accord-
ance with the Court’s decision under (a), the Norwegian
Government is entitled to reserve for its nationals,
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2. With reference to point (a) in the preceding paragraph, the
Government of the United Kingdom desire to make the following
observations on the subject of the four sea miles therein mentioned.
The United Kingdom, while not accepting as a general proposition
that a State can have a belt of territorial waters wider than 3 miles,
does not, for very exceptional reasons, put Norway’'s claim to a
breadth of 4 miles? in issue in these proceedings, but invites the
Court to decide the case on the assumption that the breadth of the
Norwegian belt is 4 miles. The question at issue, therefore, is whether
as a matter of international law the belt of territorial waters must
be measured from base-lines, which in general follow the actual
configuration of the coast of the mainland and of islands, as has
hitherto always been held, or whether base-lines may be taken for
the country as a whole which consist of notional straight lines of
unlimited length, connecting extreme promontories situated either
on the mainland or on adjacent islands or even on far-distant and
isolated rocks, thus enclosing large areas which would otherwise
be open sea,

3. This Memorial is divided into three parts. Part I, Introduction,
contains an historical account of the background to the present
dispute. Part IT presents the contentions of the Government of the
United Kingdom on point (z) of paragraph 1 of this Memorial, and
the reasons in support of such contentions ; whilst Part III deals
with point (3) of paragraph 1 of this Memorial, namely, the arrests
of British vessels which have occurred since 16th September, 1948,
the date upon which the Norwegian Government declared its inten-
tion to enforce fully the provisions of the Norwegian Royal Decree
of r2th July, 1935. :

For the convenience of the Court, and in order to ensure uni-
formity of terminology, a glossary of technical terms involved in
the case has been prepared by the hydrographer of the Royal Navy,
and forms Annex 1 to this Memorial,

Annex 2 to this Memorial contains a series of charts of the rele-
vant portion of the coast of Norway. These charts show, marked by
a blue line, the base-lines prescribed by the Royal Decree of 1935
as slightly amended by the Decree of 1937 2. The pecked blue line
is drawn four miles to seaward from and parallel to these base-lines.
These charts also show by a red line the base-lines drawn by the
Norwegian experts at the Oslo Conference of 1924. (See para. 14
below.) This is the red line referred to in paragraph 2 of the United
Kingdom Application. The pecked red line is again drawn four
miles to seaward from the red line and parallel to it. Chart No. 1

! I.e. the Scandinavian league ; the Norwegian word is “mil” and not '‘milom”
as stated in the United Kingdom Application. The distance is 4 sea miles or one-
fifteenth of a degree of latitude (vide Annex 1 for the explanation of the technical
terms),

2 The text of the Norwegian Royal Decree of 1935 is annexed to the United
Kingdom Application of z4th September, 1g949.
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is an index chart from which the relevant charts for a particular
area can be ascertained. Charts Nos. 2 to g are medium scale charts.
Chart No. 2 covers the area in which base-point No. 1 of the Royal
decree will be found, and this chart, together with the remaining
charts following consecutively show base-points Nos. 2 to 48 laid
down in that decree. The numbering starts in the north-east and
proceeds north and westwards., The charts have been prepared by
the Hydrographic Department of the British Admiralty by over-
- printing on the standard Admiralty navigation charts. These
standard British Admiralty navigation charts are themselves con-
structed on the basis of Norwegian charts. At a later stage of the
case, the Government of the United Kingdom will produce a new
set of charts on which there will be shown by green lines the base-
lines and limits which, in the contention of the United Kingdom,
Norway is entitled to nse for the purpose of defining her fishery
zone,

Historical background wp to end of the first World War

4. The area covered by the Norwegian Decree of 1935 and
involved in the present dispute lies off that section of the Norwegian
coast which is situated northward of 66° 28’ 48" north latitude.
It is the habitat of chiefly cod, haddock, coalfish and red fish, and
the population in this part of the Norwegian coast are engaged
largely in fishing. However, until recent times this area was not
visited by foreign vessels to any considerable degree, and the ques-
tion of its importance to foreign fishing did not arise until several
years after the beginning of this century, by which time the radius
of operation of steam trawlers had been greatly extended. This fact
is well brought out by Captain Meyer in his work The Extent of

" Jurisdiction in Coastal Waiters (being a translation into English of
Storting Document No. 17/27 1), who writes (p. 122) as follows:

““As the North Sea became, comparatively speaking, more and
more exhausted, the vessels were compelled to go further afield in
order to maintain the supply. British trawlers had in 189Y pushed
as far as Iceland and shortly afterwards also to the Farces. Later
operations commenced in the Bay of Biscay and along the coasts
ot Spain and Portugal, more particularly after 1go2 ; in the follow-
ing year, the industry travelled southwards along the coast of
Africa to Agadir and even to French West Africa. Iz 1905, English
trawlers began to fish in the waters along novthern Norway and
Russia.” '

To this it may be added that the trawling began in the extreme
north-east in the waters contiguous to the Russian frontier and only
moved westwards gradually, It was not, in fact, until shortly before
the outbreak of the 1914-1918 war that Norway's claims over mari-
time waters came into conflict with the interests of countries, other

! For Storting Document No, 17/27, see paras. 21-24.
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than the limitrophe States of Russia and Sweden. So far as Sweden
was concerned, no question could, in any case, have arisen after
1814, and before 1605, between Norway and that country, at least
on the plane of international law, although as a domestic matter
there were some disputes, and arrangements were made distinguish-
ing hetween Swedish and Norwegian fishing rights. This was
because, for international purposes, the two countries were bound
by a Union under which their foreign affairs were jointly conducted
and they were under a common Crown. Shortly after the separation
of Norway and Sweden, the Government of the United Kingdom
approached the Norwegian Gevernment with a view to inducing it
to become a party to the North Sea Fisheries Convention, 1882,
and in this connection requested copies of the various regulations
on fishery limits in force in Norway with which it had hitherto little
occasion to concern itself. The trawling by British vessels off the
Norwegian coast, which had just recently begun, and the separate
existence of Norway as an independent State, were the predomi-
nant factors in causing the Government of the United Kingdom to
make such an approach. The Norwegian Government, however,
confined itself to communicating, on 6th August, 1908, copies of
Decrees of 1gth September, 1889, and 17th December, 1896, and,
as it showed no interest in the proposal made by the Government
of the United Kingdom, the matter was dropped .

5. The Royal Decree of the King of Sweden-Norway of gth Sep-
tember, 1889, just referred to, provided that a line drawn at a
distance of one “‘mil”" (Scandinavian league) to seaward from, and
parallel with, a line drawn between certain specified points on the
mainland, and on some islands and islets, was to be regarded as
the border of the stretch of the ocean outside the coast of Romsdal
County within which fishing was exclusively reserved for the coun-
try’s own population. Romsdal County is situated between 62° and
63° north, and well south of the area now in dispute.

The Decree of 17th December, 1896 (re-enacting a previous decree
of sth January, 1881), prohibited whaling in the Varangerfjord,
within a line drawn from the Russian frontier at Jakobselv to the
headland of Kibergnes and, in addition, four miles from the coast
at Kibergnes.

The Norwegian note of 6th August, 1908, transmitting the above
decrees, stated that, although the law of 7th January, 1904 (pro-
hibiting all whaling for ten years in Norwegian territorial waters off
certain parts of the coast), does not mention the Decree of 1896,
the latter decree was regarded as indicating the “true limits of
territorial waters in the Varangerfjord” 2 The note added that the

I There was, however, also a decree of 1860 relating to the coast off the County
of Sundmére which is about latitude 62° 30" north, and south of the arca now in
dispute. Ttis to be remarked that noreference to this decrce of 1869 was made in the

. Norwegian communication of 6th August, 1908.
¢ The text of the Norwegian note is in French.
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exclusive right of fishing in the Vestfjord, consecrated by the usage
of centuries, had not yet been the subject of any legislative disposi-
tion. Both the Varangerfjord and the Vestfjord lie within the area
covered by the Decree of 1935, the subject of the dispute before
the Court.

6. The Royal Decree of 1935, as stated in paragraph 3 of the
United Kingdom Application, refers to a Royal Rescript of 1812
of the King of Denmark-Norway, which (as translated by the
Registry of the Court) provides as follows :

“It is our wish to lay down as a rule that whenever determining
limits of our territorial sovereignty at sea, this sovereignty shall
be recognized as extending for one ordinary nautical mile * measured
from the 1sland or islet farthest from the mainland and not covered
by sea®” )

The Government of the United Kingdom does not deny that it was
within the competence of the Kingdom of Denmark-Norway to
lay down in the Rescript of 1812 the points of land territory from
which the “mil” or Scandinavian league therein specified should be
calculated, nor, on the face of it, does the rescript purport to do
more, In Part IT of this Memorial, there will be set forth the con-
tentions of the United Kingdom with regard to the general prin-
ciples of international law governing the manner in which States
are entitled to fix the marginal belt (whether three or four miles -
wide) off their coast. The Government of the United Kingdom
maintains that these principles are binding on all States, and that
only a title by long usage, which has been proved by the State
asserting it, can entitle Norway (or any other State) to use a system
of calculating its territorial waters which leads to larger encroach-
ments on the open sea than these general principles allow. The
United Kingdom will reserve for its Reply its answer to Norwegian
claims based on historical grounds, whether such historical grounds
are advanced to support methods of drawing base-lines for terri-
torial waters or to support claims to fjords or bays as internal
waters, though the Umted Kingdom recognizes that Norway may
be entitled to claim certain fjords. For these reasons it will not, at
this stage of the pleadings, discuss further the Royal Rescript of
1812, It also reserves for its Reply any further discussion of the
Decrees of 1869 and 188q (see para. 5 above), which are also men-
tioned in the Decree of 1g35. The Decrees of 1869 and 188 relate
to parts of the coast of Norway which are not involved in the case:
before the Court. Indeed, the parts of the Norwegian coast covered.
by the Decrees of 1869 and 188g have never at any time been of
any great interest to British fishermen.

7- A few years after 1go8, when British steam trawling off the:
Norwegian coast had developed on a considerable scale, an incident

! The reference is to the “Scandinavian league’” (vide Annex 1),
* Mr. Nansen’s translation will be found in Annex g.
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occurred, which for the first time produced an open controversy
between Norway and the United Kingdom on the subject of territo-
rial waters. On 1rth March, 1g1x, a British steam trawler, the
Lord Roberts, was arrested by the Norweglan authorities for fishing
inside the Varangerfjord, within a line from Kibergnes to Jakobselv
(a line laid down in the Whaling Decree of 1896 mentioned in para-
graph 5 above). It was alleged that the vessel was within the broad
waters of the Varangerfjord, off the coast between Skalnes and
Langbunes, some distance inside a straight line between Kibergnes
and Jakobselv, with the nearest point of land four and a half miles
away. The conviction by the District Court was upheld by the
Court of Appeal on the footing that this was the position of the
vessel (though it would appear that the District Court had held her -
to be in a somewhat different position) and that Varangerfjord was
Norwegian waters (i.e. in effect that the fjord constituted “internal
waters”). Notice of appeal was lodged with the Supreme Court of
Norway at Christiania, but, as diplomatic correspondence was still
continuing between the two Governments, the appeal was not pro-
ceeded with immediately. The 1914 war then broke out and this
appeal was, in the year 1916, ultimately withdrawn.

8. This incident served to impress upon both Governments the
necessity of investigating the snbject of Norwegian territorial waters,
and, so far as the Government of the United Kingdom was con-
cerned, of reaching an understanding with Norway in the matter.

9. Shortly after the arrest of the Lord Roberls, a commission was
appointed by Norwegian Royal Decree of 2gth June, 1911, consist-
ing of an official of the Ministry of Foreign Affairs, a naval officer
and an inspector of Fisheries. This Commission produced a report
dated 2gth February, 1912, entitled Rapport de la Commission de
la Frontiére des Eaux Territoriales. Part I of this reporf was pub-
lished in Christiania in 1912 by Gregndahl and Sgn. Part II was
confidential and remains so to this day. Part I of this report is
valuable as a careful account of Norwegian legislation and practice
and contains a skilful presentation of the Norwegian case for the
claims it was then making, or which it was thought it could make.
Reference will be made to it hereafter, under the short title “Nor-
wegian Report of 1912”". On 22nd August, 1913, a modus vivends !
was submitted by the British Minister- at Christiania in which

! This proposed modus vivendi, pending the next international ‘“Peace Confer-
ence’”’, would have reserved certain waters (in particular Varangerfjord, within
the line Kibergnes-Jakobselv and Vestfjord) for the exclusive use of Norwegian
ships for fishery purposcs, each Government reserving its standpoint on questions
of principle. The Norwegian Government, however, besides claiming to close ail
Norwegian fjords to British fishing vessels, were unwilling to modify even tempo-
rarily their domestic legislation as regards the 4-mile limit, and the negotiations
broke down. The reference to a ‘'Peace Conference” is to the confcrence of the
type held at the beginning of the century at The Hague, such as the 189g9-1900
Conferences. .
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proposals were made for the regulation of the question of territorial
waters as between the two Governments. These proposals failed to
secure the acceptance of the Norwegian Government, and with the
outbreak of the first World War shortly afterwards, the matter was
not pursued.

World War 1914-1918

10, The interests of the United Kingdom as regards Norwegian
territorial waters during the 1914-19I8 war were, of course, pri-
marily connected with the exercise of belligerent rights, and this
question assumed first-class importance whilst controversy regard-
ing fisheries dropped into the background. Disputes between the
two Governments mainly arose in connection with the question of
the four-mile limit. The Norwegian Government contended that it
must insist on the observance of this limit by the belligerents and
in addition it claimed certain fjords as internal waters. In the year
1915, an incident occurred when H.M. trawler the Robert Smith was
stopped in the Vestfjord, on the ground that it was indulging in
war-like activities in Norwegian waters. The position of the vessel
was outside the three-mile limit but within four miles of land. The
British naval officer was informed that he was in Norwegian waters.
There was considerable diplomatic correspondence, partly on the
question of the four-mile limit and partly on the question whether,
independently of the four-mile limit, the vessel was not in Norwe-
gian internal waters {on the basis that Vestfjord was “historically™
such). But eventually, such incidents were amicably settled, owing
to the desire of each Government not to be involved in a bitter
controversy at such a time with another Power, with whom it
had long-established ties of friendship. On the general question of
the four-mile limit, a “gentlemen’s agreement’’ was reached whereby
for its part the Government of the United Kingdom did not press
as a matter of right for the recognition of the three-mile limit?,
and on the other hand, in practice, the Norwegian Government
ceased to make any effective attempt to interfere with British war-
ships operating between the three and the four-mile zone. In 1918,
the British Minister was informed that there had been no official

1 A British note to the Norwegian Government of the 28th October, 1916, refer-
ring to a case in the Prize Court of the United Kingdom in which the Crown was
claiming a 3-mile limit, contains the following passage !

'"At the same time, His Majesty's Government have no desire that the rights
exercised by them in the fourth mile during the war should prejudice the Norwe-
gian Government in the efforts which the latter may contemplate making in
the future to securc recognition of their claims, in connection with fishery
rights, by international agreement, and, in the event of the Prize Court holding
that the only limit which Norway is entitled to claim for purposes connected
with the rights of belligerency is the 3-mile limit, His Majesty’s Government
are preparad to undertake not to quote such a decision as in validating any Nor-
wegian claims in connection with fishery rights."

3
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announcement by the Norwegian Government abandoning its
claim to four miles, “but that the Norwegian Government had
recognized the difficulty of upholding this claim in practice and
had instructed their naval officers, in maintaining the neutrality
of Norwegian territorial waters, to confine their efforts within the
three-mile limit, and not to fire on belligerent ships operating within
that limit".

Conditions after the first World War

11. Owing to the conditions which prevailed immediately after
the first World War, fishing was not resumed on any considerable
scale off the coast of Northern Norway until Aprit 1gzz2. Its resump-
tion by British and German trawlers caused some excitement, and
even ill-feeling, amongst the local population, and, no doubt partly
owing to the pressure of public opinion, the Norwegian Govern-
ment felt obliged to take steps to enforce its laws prohibiting
foreign vessels from fishing in Norwegian waters. Towards the end
of 1922, a British trawler, the Celerina, was arrested and fined,
and several similar arrests ensued in the following year. Indeed,
as the year 1923 wore on, arrests of British trawlers began to
occur with increasing frequency (for example, the Quercia, the
Kanuck, etc.). These arrests led to differences between the two
Governments because of the divergence of views as to the limits
of Norwegian waters. In the correspondence at the time, the diver-
gence is referred to principally as one between a three-mile and
four-mile belt of territorial waters, but it became increasingly
apparent that there were also differences as to the waters in bays,
fjords or inlets which could be regarded as Norwegian internal
waters. Though at that time no Norwegian claims similar to those
now made in the Decree of 1935 emerged, the principal issue (apart
from the question of three or four miles, and the question which
fjords could be claimed as Norwegian internal waters on historic
or prescriptive grounds) seemed to be whether the ten-mile rule
should be applied as a general rule to determine which inlets should
be regarded as internal waters, or six miles as the United Kingdom
then contended.

12. The situation was made all the more confusing because the
owners and skippers of British vessels were embarrassed, when
fishing off the Norwegian coast, by lack of information as to the
actual extent of territorial or internal waters claimed by the Norwe-
gian Government. They did not know the method adopted by Nor-
way in tracing her waters, especially in waters east of North Cape.
No decrees or charts had ever been issued by the Norwegian Govern-
ment in which its claims were precisely defined, and later efforts to
obtain such charts were to prove unsuccessful. In Januvary 1924,
there occurred another incident of a vessel being arrested by the
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Norwegian authorities between the three and the four-mile limit,
namely the Lord Kiichener. Other differences arose in connection
with the arrests of vessels (such as the James Long), when the
vessel was just outside the closing line (according to the Norwegian
claim) of the fjord and, it would have been in territorial waters,
if this line enclosing internal waters was accepted. But many of
the Norwegian claims to inlets as national waters were disputed by
the United Kingdom, who at that time had not finally accepted
(as it does now) the ten-mile rule as a general rule for the defining
of inlets which may be claimed as national waters. Thus, in connec-
tion with the arrest of the Kanuck (to which reference has been
made above), there were discussions on 15th January, 1924, between
Mr, Lindley, British Minister, with both the Norwegian Foreign
Minister, Mr. Michelet, and the Secretary-General of the Ministry,
Mr. Esmarch, and Mr. Lindley reported ;

“The difficulties which have arisen are due to the fact that this
limit is measured from a line drawn between any headlands which
are not more than ten miles apart, whereas His Majesty’s Govern-
ment consider that headlands must be not more than six miles
apart if a line is to be drawn between them from which the limit
is to be measured. I pointed this out to Mr. Esmarch, who at once
admitted that the Norwegian claims had always been one of ten
miles between headlands.” _

The 1924-1925 negotiaiions

13. In view of the uncertainty regarding the Norwegian limits
of territorial waters, and the desirability of avoiding the recurrence
of incidents which could only injure the relations between Nor-
way and the United Kingdom, the Government of the latter, on
2gth March, 1924, addressed a note to the Norwegian Government
suggesting that the whole question of such limits should form the
subject of discussion between experts nominated by both Govern-
ments. This invitation was acknowledged by the Norwegian Govern-
ment on 15th April, 1924 (Annex 3). The Norwegian Government,
after some delay (probably due to the absence on a scientific cruise
of Dr. Hjort, a former Director of Norwegian Fisheries, whom it
wished to employ as its chief expert), accepted the proposal for a
conference and suggested the formation of small expert British
and Norwegian committees to examine and discuss the proposals
made by the United Kingdom. Mr. Lindley, reporting this sugges-
tion made to him orally on 18th September by Dr, Hjort, stated :

“I pointed out that there were several questions, apart from
the four-mile limit, on which our two Governments did not see eye
to eye. There was the definition of what constituted an island, and
there was the length between headlands, which could properly
be taken as the base for calculating the extent of territorial waters
seaward of that line. The Norwegian Government claimed that such
a Line maght be len miles long. His Majesty’s Government maintained,
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on the other hand, that it could only be six miles, I then informed
Dr. Hjort that I had made several attempts to obtain from the
Norwegian Government—officially or unofficially—a definite state-
ment of what they claimed as Norwegian territorial waters, We
were aware, of course, of the general nature of their claims, but,
in order to avoid unpleasant incidents, it was important for us
to know the exact line laid down on a chart of such waters. As
Dr, Hjort was probably aware, the British authorities had, in order
to show their friendly disposition towards Norway, and in return
for the considerate behaviour shown in the past by the Norwegian
authorities, advised British trawlers not to fish within the Nor-
wegian four-mile limit, This action of the British authorities in
no way entailed any recognition of the Norwegian claims, but it
had prevented many disputes during the trawling season. It would
be very advantageous if, instead of giving this vague warning to
our trawlers, the British authorities were in a position to show
them on a chart exactly where the Norwegian line ran, and I had
never been able to understand the reluctance of the Norwegian
authorities to communicate to us this information. I asked Dr. Hjort
whether he could obtain for me this chart, or at any rate one
of the coast of Finnmarken, which seemed to be the only part of
Norwegian territory visited by our trawlers. Dr. Hjort said that
he entirely agreed with my views, and that he had for fiftecn years
been pressing varicus Norwegian governments to make known
the exact extent of their claims to territorial waters. He had not
succeeded in his object, but the present Prime Minister, who was
also his brother-in-law, took a more sensible view of the matter
than his predecessors, and he would ask him at once whether the
chart 1 wished for could not be communicated to this Legation,
on the understanding that such communication in no way preju-
diced the claims of either country. Dr. Hjort telephoned to me this
morning to say that the chart of Finnmarken, which is the only
part of the coast of real interest to our trawlers, would be com-
municated to the Legation as soon as it has been prepared. 1 should
mention, in this connection, that, during the discussion regarding
the communication of this chart, Dr. Hjort said that his Govern-
ment thought that, in return for it, we should undertake to observe
it during the pm%;'ess of negotiations, without prejudice to our
claims. I replied that I could not recommend this course to His
Majesty’s Government, nor did I think that they would accept
it if I did. The possession of the chart was merely a question of
convenience and couldnot be considered as conferring any advan-
tage on us, for which a concession such as he mentioned should be
made in return. We already knew generally the Norwegian claims
and we did not accept them ; the fact that the chart would show -
in a definite and convenient form the exact nature of these claims
did not in any way alter the situation. The chart would simply
be useful in enabling our trawlers to know precisely whether they
were within those waters claimed by the Norwegian Government
as territorial, After arguing the point for some time, Dr. Hjort
said that he would recommend that the chart should be communi-
cated to us without conditions, and this recommendation has been
accepted by Mr. Mowinckel, as stated above.”
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On 19th September, 1924, Mr. Mowinckel wrote to Mr. Lindley :

[ Translation]

“My dear Minister,

To revert to our conversation of the other day. I would confirm
the readiness of the Norwegian Government to appoint a committee
of two or three persons to discuss the question raised in your note
of 2gth March with a corresponding British committee.

Professor John Hjort has communicated to me the gist of the
conversation he had with yon on the 18th instant, and as agreed
therein a chart will eventually be sent you of East Finnmark
indicating the limits of Norwegian territorial waters according to
Norwegian views.

In transmitting this chart, it is assumed that it will in no respect
préjudice the point of view of either Norway or Great Britain
regarding the extent of the territorial waters. The sole aim of this
information is to contribute towards preventing British trawlers
from trespassing upon Norwegian territorial waters owing to their
ignorance of the limits and from being arrested by Norwegian
guardships.

Before replying officially to your note of 2g9th March, I should
be glad to hear from you whether your Government is prepared
to approach the matter on the lines indicated above.

I remain, ctc.

(Signed) J. MOWINCKEL.”

Subsequently, the arrangements were made for the proposed
conference. The British experts (Mr. H. G, Maurice of the Fisheries
Department, Captain H. P. Douglas and Lt.-Commander R. T, Gould
of the Admiralty) arrived in Oslo on 1st December, 1924, and
remained until the 1z2th. Dr. Hjort was the chief expert on
the Norwegian side. In Annex 4 will be found the report, dated
3oth December, 1924, of Mr. Maurice and Captain Douglas, and
the records {Protocols) of these discussions.

14. Special interest attaches to the charts produced at these
meetings showing along the coast north of latitude 61° (i.e. includ-
ing all the area subject to the 1935 Decree which extends as far
south as latitude 66° 28" 48" north).

(x) The three-mile territorial limit according to the British
thesis.

(2) The four-mile territorial limit according to the same thesis.

(3) The Norwegian territorial limits as defined by Norwegian
Royal decrees where such are in force (see Protocol, -
4th meeting) .

1 The above is what the Protocols say, but it is hardly accurate. Lines were
drawn under (3) for the whole arca, but there were only Royal decrees covering the
Varangerfjord (at the north-east end) and the extreme south-west. Elsewhere, the
lines were drawn under (3) in accordance with what the Norwegian experts consid-
ered to be Norwegian claims.
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In the Protocols they are described as charts “‘prepared by the
British Committee”, but the following further explanation is found
in paragraphs 5 and 6 of the report of Mr. Maurice and Captain
Douglas, showing that, of the three different sets of lines on these
charts, while Nos. (1) and (2) (three-mile and four-mile limits
according to the British thesis) were drawn by the British experts,
No. (3), showing Norwegian views, was the work of Norwegian
experts. These paragraphs read : :

“s. One fact, knowledge of which was essential to an under-
standing of the point of view of the Norwegians, was, in our judg-
ment, the method according to which it was their practice to draw
the limits of the waters they claimed as Norwegian territorial
waters, On the one chart (part of the coast of East Finnmark)
which had been furnished by the Norwegian Government, the lines
were drawn in a manner which indicated no settled principle. It
was clear, for instance, that the lines did not follow the sinuosities
of the coast, that neither ten-mile nor six-mile bay lines had been
consistently taken as base-lines, nor had the rule enunciated in
the report of the Norwegian Royal Commission of 1912, according
to which base-lines should be drawn between the outermost points
of the coast or adjacent islands and rocks, notwithstanding the
length of such lines, been adopted. It may be remarked that the
strict application of the last-mentioned rule to the west coast of
Norway would lead to a manifest absurdity. »

6. Our request for charts of the rest of the coast of Norway and
adjacent waters correspondingly marked was received with evident
embarrassment, and it became apparent that the Norwegian Com-
mittee could not undertake to draw the lines except at certain
points of the coast where the limits had been defined by the Nor-
wegian Orders in Council. Eventually, we suggested that we should
ourselves draw the lines for the rest of the coast according to such
principles as we could evolve from the report of the Norwegian
Royal Commission on Territorial Waters of rgr2, and, rather than
accept that solution, the Norwegian Committee secured permission,
from their Foreign Office for Fishery Inspector Captain Iversen,
subsequently assisted by Commander Askim of the Norwegian
Admiralty, to prepare charts to indicate the Norwegian claims,
with the proviso that the lines they drew were not to be regarded
as authoritative. The lines so drawn appear on the charfs annexed
to this report, on which are indicated also the three-mile line,
drawn according to the British thesis, a four-mile line, drawn
according to the same thesis, mufatis mutandis, and the limits of
certain areas of concentrated seasonal fishing, within which, it has
been suggested, that trawling might be prohibited by agreement
during specified seasons.”

The lines drawn by Captain Iversen and Commander Askim, in
the conditions described in paragraph 6 of the Maurice/Douglas
report, together with the line on the single chart of East Finnmark
drawn up in advance of the meetings by the Norwegian Govern-
ment, show the Norwegian claims. These lines were reproduced
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as red lines on the “certified copies of all the said charts, containing
the information transferred to them in the course of the different
meetings’’, which the British Admiralty transmitted to the Nor-
wegian Government in accordance with the Protocol of the
11th meeting (para. 3). The red line represented Norwegian claims
as formulated in 1924 by the Norwegian fishery and naval expert
with the pI'OV].bO that ‘“they were not to be regarded as
authoritative”.

15. The lines these Norwegian experts drew, when joined up,
acquired special significance in later years when they came to be
known as the “red line” which formed the basis first of a tacit
modus wvends (see para. 26) and later of the modus vivendr in 1933
(see para. 44 below). In this connection, a statement may be quoted
by M. Koht, then Norwegian Minister for Foreign Affairs, in a
speech in the Storting on 24th June, 1935. He said : R

“It would not be right to conceal the fact that the ‘red lines’
have called forth protests from the interested districts. They were
drawn up (at the time of the discussions which took place in Oslo
in 1924) in consequence of a British request, and constitute an
attempt at showing the principle on which base-lines should be
drawn according to the Norwegian point of view but without in
any way binding the \‘orwegian authorities as regards the final
fixing of the base-lines.”

There was also indicated on the charts a three-mile limit drawn
according to the British thesis, and a four-mile limit according to
the same thesis. The former lines, when joined up, formed the
“green line” also shown on the charts, whilst the latter is shown
on some, though not all, the charts as a pecked red line. The original
working charts on which the above lines were drawn are no longer
available in the archives of the Government of the United Kingdom,
although it is possible they may still be in possession of the Norwe-
gian Government. However this may be, on their return to London
. the British delegation, as promised (see Protocol of the 11th meeting
in Annex 4), caused clean copies of the original working charts
to be drawn up with the lines plotted upon them. One set of these
copies, certified by Captain Douglas, was, in January 1925,
transmitted to the Norwegian Government, who acknowledged
their receipt with thanks, and raised no question as to their authen-
ticity. (See despatch of the British Minister at Oslo, 28th January,
1925, filed in Annex 5.) Another certified set was retained in the
archives of the Foreign Office and is now filed with Annex 5.

16. The experts at the Oslo Conference in December, 1924, were
appointed merely to explore the situation and report to their
Governments. Their report suggested the possibility of an agree-
ment being reached on the basis of certain proposals which they
formulated. Mr. Lindley, on 1st April, 1925, addressed a note to
the Norwegian Government, indicating that these particular
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proposals were not approved by the Government of the United
Kingdom, but suggesting another basis for an agreement, and
suggesting that the conversations be resumed. This note and the
diplomatic correspondence which ensued between 1sth April and
17th June, 1925, forms Annex 6 to this Memorial. It was agreed
to hold further discussions in London. The Norwegian delegates
{Dr. Hjort and Commodore Gade with Commodore Askim as expert
cartographer) arrived there in July, 1625. The chief British represen-
tatives were again Mr. Maurice and Captain Douglas, Protocols of
the minutes of the meetings held by them were agreed upon and
signed and are contained in Annex 7 hereto. As appears from the
diplomatic notes of 10th and 17th June (Annex 6, items Nos. 5 and
6), the particular subjects of the discussions in London were to be
the fjords and arrangements as regards fishing in the area north
of latitude 61°, but the question of base-lines for drawing territ-
orial waters was raised at once by the Norwegian delegates (see
Annexes IV and VII to the minutes which are all contained in
Annex 7 to this Memorial).

17. The question of fjords and inlets occupied much of the
discussions. Some 32 fjords and inlets were discussed, which are
conveniently shown on silhouettes traced from Admiralty charts
and numbered consecutively from E-W-SW1, These silhouettes.
appear at the back of Annex 7. There were 15 fjords or inlets with
openings more than six miles wide (the rule then being applied
by the United Kingdom) which the United Kingdom experts were
prepared to recommend should be accepted as Norwegian waters,
and there were nine to which the Norwegian delegates were prepared
to abandon their claim 2. As regards the base-lines for the delimi-
tation of territorial waters, the minutes of the 6th meeting and
Annexes IX and X of these minutes are of particular interest. The
principles then put forward by the British experts are in Annex X.
As will appear hereafter, the United Kingdom now submits to the
Court principles different and in some respects more favourable to-
the littoral State from those set out in this Annex X. This change
results from the detailed investigation of the matter at the Hague
Codification Conference, 1930, and the general acceptance of certain
principles at that conference. The Norwegian views on these points
are indicated in the minutes of the 2nd meeting (para. 4), the

! All 32 fjords are shown on the Admiralty silhouvettes, and though the highest
figure of these is 25, the difference is made up by the use of letters after numbers,
viz.: 19, 19 A, I9 B, etc. (see Annex 7, p. 152). Different numbers had been used in
the Oslo Conference Protocols, but in the London Conference the silhouette numbers
are used in the minutes. Some fjords mentioned in the Oslo Conference Protocols
(Annex 4, p. 106) are not referred to in the London Conference at all, but the London
Conference only dealt with fjords whose opening was over 6 miles and which Norway
claimed on historic grounds.

! The names and numbers of these 15 and ¢ inlets respectively will be found in
Annex 7 (pp. 152 and 153) under the headings “Annex (B) and (C)".
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5th meeting (last para.), and Annex IX. The British opposition
to the drawing of straight lines from headland to headland is
indicated in Annex VII. The minutes of the 6th meeting refer to
charts drawn with red and green lines, red lines according to
Norwegian views and green lines according to British views ; but
it is not the red lines on these charts of the London meetings which
are the relevant ones for the purpose of the red-line modus vivends,
but the red lines of the Oslo charts referred to in paragraph 15
above. Further, though these meetings indicated Norwegian
tendencies to make claims based on straight lines drawn arbitrarily
from headland to headland and to claim waters inside the outermost
fringe of skerries as Norwegian waters simply because they were
inside, these tendencies did not at that time indicate such wide
claims based on these grounds as are now found in the 1935 Decree.
Thus it is the case that, whereas the Government of the United
Kingdom modified its views so as to bring them into accord with
those generally held at the Hague Codification Conference, Norway,
after that conference, began making wider claims which departed
further from these views of the Hague Conference than did her
claims prior to that conference.

18. At the eighth and last meeting of the 1925 Conference, the
delegates drew up what they considered to be “the only possible
basis of agreement” under heads which included a convention
dealing with the question of territorial waters, It was suggested
that under this convention Norway should accept the principle
of the three-mile limit, as defined in Annex X, for her territorial
waters. In return, the Upited Kingdom would agree to accept as
territorial inlets (that is to say as Norweglan national waters)
15 fjords and inlets whose mouth was wider than six miles, and
base-lines were indicated for each of these fjords. In respect of
fishing in the area north of latitude 61°, a convention would be
concluded on the lines of the Anglo-Danish Convention of 1gox
regulating fisheries in the waters surrounding Iceland and the
Faroes, amplified as suggested in Annex VI to the minutes, that
is to say, Norway would have exclusive fishing rights in all Norwe-
gian internal waters (i.e. 6-mile bays, harbours, and other inlets
accepted as Norwegian waters on special (historic, etc.) grounds)
and in territorial waters as defined in the Territorial Waters
Convention, and also in any other bays or portions of bays which
could be enclosed by a ten-mile linel. Norway would also accede
to the North Sea Fisheries Convention of 1882, applying to the
area south of latitude 61°,

18a. This proposed basis of agreement was referred to the two
Governments, as the experts had no authority to do more, On

! The United Kingdom was at this time and in this connection keeping open the
question whether the general to-mile limit for bays operated for anything else
cxcept (on a conventional basis) for fishing,
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1gth August, 1925, the British experts informed Dr. Hjort that
the Government of the United Kingdom was prepared to conclude
conventions on the lines proposed at the London Conference, but
the Foreign Affairs Committee of the Storting rejected the proposals
{chiefly, it appears, because they involved the surrender by Norway
of its claim to a four-mile limit), and on rrth November the Norwe-
gian Prime Minister informed the British Minister that he could
not recommend these points to the Storting and the negotiations
" thus proved abortive.

Question of the publication of the documents of the Oslo Conference
(1924) and London Conference (1925)

19. It is convenient to interrupt the strictly chronological
account of the history of the dispute to explain briefly the
discussions between the two Governments with regard to the
publication of the records and other documents produced at these
two conferences or resulting directly from them.

On 18th August, 1925, Mr. Maurice and Captain Douglas wrote
a joint letter to Professor Hjort of the Norwegian delegation at
the London Canference, which reads as follows :

“We have submitted to His Britannic Majesty's Government
the summary of conclusions adopted at the eighth meeting of the
Anglo-Norwegian Conference, and we are authorized to inform
you and Kommandor Gade that His Britannic Majesty will be
prepared to enter into conventions with His Majesty the King of
Norway in accordance therewith.

With reference to the questions addressed to us by the Norwegian
delegation at our seventh meeting, we are authorized to state that,
should agreecment be reached on the points at issue between His
Britannic Majesty's Government and the Norwegian Government,
His Britannic Majesty’s Government would be prepared, jointly
with the Norwegian Government, to communicate the conventions
when concluded to otheér governments interested, and to invite
their accession therete. His Britannic Majesty’s Government would,
moreover, be prepared to agree to the inclusion in the conventions
of provisions reserving complete liberty to both parties to denounce
the agreements and to resume their existing claims regarding terri-
torial waters and rights of fishing, should the interested Powers
refuse to recognize Norwegian territorial claims to the same extent
as His Britannic Majesty, or to accede to the proposed convention
about fisheries.

The terms set forth in the drafts herewith represent the utmost
limit of the concessions which His Britannic Majesty's Government
are prepared to make. .

His Majesty’s Government trust that the Norwegian Government
will give instructions to the captains of its fishery-protection cruisers
to act in accordance with the proposed Fisheries Convention without
waiting for its formal ratification. His Britannic Majesty’s Govern-
ment will enjoin a corresponding line of conduct upon the masters
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of all British fishing vessels fishing in waters adjacent to the coast
of Norway.”

The enclosures to that letter were :

(a) a draft Territorial Waters Convention,
(b) Heads of Agreement relating to Fisheries,

drawn up in accordance with the proposals of the last meeting of
the conference, It was agreed between the British and Norwegian
delegates that the above letter and its enclosures should not be
published either in the United Kingdom or in Norway until there
was a clear prospect that the negotiations were going to lead to
a final settlement. ‘

20. Early in November, 1925, as stated in paragraph 18 above,
1t became clear that there were no prospects of any such settlement
and that the proposals agreed upon in London had no hope of -
receiving acceptance in the Storting. The Norwegian Minister for
Foreign Affairs represented, however, to the British Minister in
Qslo that it would be necessary for the Storting to receive a public
report from the Norwegian Government on the subject of the
negotiations. This would necessarily involve that some of the
matters referred to in the draft agreements enclosed in the letter
to Professor Hjort on the basis of the London discussions would
be made public. The Government of the United Kingdom at first
was opposed to any form of public statement in the Storting other
than in the most general terms to the effect that it had not been
possible for the Government of the United Kingdom and the
Norwegian Government to come to an agreement. Later the
Government of the United Kingdom decided to modify their
attitude in the matter, and on 1st January, 1926, the British
Minister in Oslo was instructed to inform the Norwegian Govern-
ment that the Government of the United Kingdom would no
longer oppose the publication of a full statement by the Norwegian
Prime Minister together with the draft Convention on Territorial
Waters and Heads of Agreement relating to Fisheries, but that
the Government of the United Kingdom also proposed that the
two latter documents should, simultaneously with such a statement
m Norway, be laid before the Parliament of the United Kingdom.
On the other hand, the United Kingdom maintained its objection
to the publication of the letter of 18th August, 1925, because this
would necessarily involve the publication of the Protocols of the
Conference referred to in it. In the speech from the Throne in the
Storting made on rrth January, 1926, the Norwegian Government
confined itself to stating that it proposed to suspend negotiations
and would make a detailed report later ; consequently the question
of publishing papers was for the time being dropped. In these
crcumstances the Government of the United Kingdom decided
to abandon its proposal to lay papers before Parliament.
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21. In the meantime, a committee of the Storting, working in
two sections, had already begun work on a report. One section
devoted itself to a thorough investigation of the whole subject of
territorial waters, and to a lengthy exposition of the Norwegian
* case from the historical and legal point of view. Another section
devoted itself chiefly to technical questions connected with fisheries
and also to an account of the negotiations of 1924-1925 and the
draft agreements then proposed. These Storting reports were at
various times transmitted to the Government of the United
Kingdom for their information, and, if they so desired, for their
comment. The fruit of the labours of the first section of the com-
mittee mentioned above came to be known as Storting document.
No. 17/27, whilst the work of the second section was entitled
document No. 17 B.

22. On 26th August, 1926, the Norwegian Minister in London
addressed a note to the Secretary of State referring to Annex X
of the Minutes of the London negotiations (the definition of the
principles used by the United Kingdom in defining territorial
waters which will be found in Annex 7 to this Memorial). The
Norwegian Minister enquired whether “the British authorities
concerned raise any objection to private Norwegian parties being
made acquainted with the above-mentioned principles adopted .
by Great Britain for the purpose of fixing the three-mile limit".
In reply to this note, the Government of the United Kingdom
enquired, on 24th September, 1926, in a communication addressed
to the Norwegian Minister, whether, in the event of such permission
being given by the Government of the United Kingdom, the Nor-
wegian Government would furnish it with a definite statement
of the principles which it applied in drawing the limits of territorial
waters claimed by the Norwegian Government, with “particular
reference to the selection of the base-lines from which that limit
is drawn in the case of inlets’'. Several months elapsed without.
any answer being vouchsafed by the Norwegian Government to
this enquiry, and after repeated reminders they were further
approached in a note dated 28th March, 1927, in which they were
requested to be so good as to supply the Government of the United
Kingdom with copies of the charts issued to Norwegian fishery
protection vessels on which (it was supposed) the Norwegian terri-
torial limits would be drawn., An answer was received to this
note on rgth July, stating that the Norwegian Government was
not in a position to reply to the enquiries of the Government of
the United Kingdom in the above matters, “‘since the question
of an exact marking of the limit of Norwegian territorial waters
is now being considered by a special committee, and it is not until
a report has been furnished by the latter that the State authorities
will be able to take up its final attitude in the matter”. This was
but another indication that Norway had at the time no settled
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practice with regard to the delimitation of Norwegian waters—
still less any legislation fixing their limits generally,

23. The subject of publication was not again resumed until the
summer of 1927, when the Norwegian Government drew attention
to the Storting reports and stated that it desired to publish them.
As regards document No. 17/27, which developed the Norwegian
case regarding territorial waters on historical and legal grounds,
and was later translated and published (see para. 24 below), the
Government. of the United Kingdom stated on 23rd July, 1927,
that it had no objection to its publication “on the understanding
that their. assent is in no way to be understood as endorsing the
various - views expressed by Norwegian authorities therein”, As
regards document No. 17 B, which dealt with technical questions
regarding fisheries and also gave an account of the 1924-1925
negotiations, the Government of the United Kingdom, although
in 1926 (see para. 20) it bad been prepared to waive its original
objection to the publication of the draft agreements of 1925, now
again objected to their publication and could not therefore give
its unqualified assent to the publication of that document.

24. In the spring of 1928, M. Mowinckel returned to office as
Prime Minister and informed the British Minister at Oslo that
his Government did not feel it possible, in view of the fact that
document No. 17/27 had already been published, to refrain from
proceeding to publish document No. 17 B and asked that the
Government of the United Kingdom should reconsider its decision
as regards the latter. As by this time the contents of this document
were known to the whole of the Norwegian Storting, the Govern-
ment of the United Kingdom did not see that any purpose would
be served by continuing to maintain its objection to its publication.
Consequently, on 23rd May, 1928, the British Minister in Oslo
was instructed to inform the Norwegian Government that the
Government of the United Kingdom agreed to the publication of
the draft Convention relating to Territorial Waters and the Heads
of Agreement relating to Fisheries. His instructions continued
as follows :

“You should add that while His Majesty’s Government in Great
Britain have agreed to the publication of the Territorial Waters
Convention and Fisheries Agreement, it was distinctly understood
originally that nothing was to be published unless a definite agree-
ment was arrived at and that it is due solely to the strong desire
manifested in Norway in favour of publication that His Majesty’s
Government in Great Britain have agreed to this. As it will be
necessary to lay the draft Convention and Heads of Agreement
before Parliament, you should give him [the Secretary of State
for Foreign Affairs] not less than a fortnight’s notice of the date
fixed by the Norwegian Government for publication,”

In the result Storting decuments Nos. 17/27 and 17 B were
made public. The former was later translated into English by its




36 MEMORIAL OF THE UNITED KINGDOM (27 T 50)

author, Captain Meyer, and published in 1937 at Leiden under
his name under the title The extent of Jurisdiction in Coasial
Waters. For its part the Government of the United Kingdom
published (with a short explanatory statement) a Command Paper
(3121) in 1928 containing the terms of the proposed draft Territorial
Waters Convention and the Heads of Agreement relating to
Fisheries. (Annex 7 A.) e

History of the dispute between the emd of the London Conference
(1925) and the Hague Codification Conference (1930)

25. No further attempts were made to reach agreement with
Norway over the limits of the latter’s territorial waters till 1933.
A new factor of importance at this time was the work of the League
of Nations for the codification of international law, and the choice
of territorial waters as one of the topics to be dealt with. At its
first session in April 1925, the Committee of Experts for the
Progressive Codification of International Law selected this topic
as part of its work, and appointed a sub-committee to study it.
Following its second session, it circulated to Governments on
3oth January, 1926, a report by Dr. Schiicking and also a guestion-
natre on specific points in the law of territorial waters. On receipt
of the replies to this guestionnaire, the Preparatory Committee of
the Codification Conference submitted in February and May 1929
two reports to the Council of the League to which it annexed:
Bases of Discussion which it had drawn up. It recommended that
the conference be held in the spring of 1930 and that the Bases of
Discussion be circulated in advance to governments. On 13th March,
1930, the conference opened at The Hague. It was hoped by
the Government of the United Kingdom that a solution of its
dispute with Norway would be found as a result of this conference.
The work of this conference is dealt with in paragraphs 35-37 below.

26. In the meantime, with the exception of a few minor incidents,
the relations between British trawlers and the Norwegian fishery
protection vessels became more satisfactory.. This relatively satis-
factory state of affairs was due to what may be described for
convenience as “‘the tacit red line modus vivendi” to distinguish
it from a later more explicit, but still informal, red line modus
vivendi adopted in 1933, which will be referred to as “the 1933.
red line modus vivends”. The tacit red line modus vivends began in -
1925 and operated fairly satisfactorily till 1931.

27. Although there was never any written understanding or
formal agreement between the two Governments on the subject,
in fact a situation was reached in which it was tacitly understood
that the line to be observed by the British trawlers was the line
which the Government of the United Kingdom, in its application,
bas described as the “red line”, that is to say the red lines on
the charts produced at the Oslo Conference of 1924 and referred
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to in paragraph 14 above. (As stated in that paragraph, -these lines
were drawn by Norwegian experts, and represented without any
official commitment their view of what waters Norway claimed.)
This sitvation came about (at any rate in part) in consequence of
what the British trawling industry understood- to bhe the policy
of the Government of the United Kingdom in the matter, namely,
that British trawlers would not receive the diplomatic support
of the Government of the United Kingdom as against the Nor-
wegian Government to the extent of making protests to, and
claims against, that Government in respect of any interferences
which were inside the limits claimed by the Norwegian experts
in 1924, The British trawlers were in fact supplied, through the
Ministry of Agriculture and Fisheries, with charts upon- which
the “red line” was marked. These charts, although occasionally
inaccurate because of mistakes in copying, nevertheless served
as sufficient guidance to British trawlers to avoid many arrests.
It is not within the knowledge of the Government of the United
Kingdom whether any similar charts were issued to Norwegian
fishery protection vessels, but those vessels must inevitably have
been aware of the approximate position of the “‘red line’’, and
it is to be supposed that the absence of many arrests during the
years in question was due, on the one hand, to the fact of such
knowledge, and, on the other, to the existence of British arrange-
ments with the trawlers as described above. In this connection
it may be pointed out that in the Bergens Tidende and the Ajten
Posten, both Norwegian newspapers, of 26th March, 1930, it was
stated that the officer commanding the Norwegian fishery pro-
tection cruiser, Captain’ Gottwaldt, had said that foreign trawlers
had shown themselves more respectful of territorial waters during
the past season and that co-operation between British trawlers
and Norwegian fishery protection vessels was more cordial. A
telegram from the British Legation at Oslo of z4th November,
1933, describes the situation, as it had been while the “tacit red
line modus vivendi”' was in force, in the following words :
““Your telegram No. 49 (of 24th November. Norwegian treatment
of British trawlers and wisit of Mr, Asserson).
Tacit arrangement is merely practice that British trawlers do
not have our support within limits claimed by Norwegians in 1925
if they are not molested outside those limits. Both sides observed
this in practice until some r8 months ago when Norwegians began
arresting or warning off trawlers even outside these limits, which
are themselves very wide, and were not admitted by His Majesty’s
Government in 1625 negotiations or since.”

“The Deutschiond’’

28, British trawlers were not alone in meeting with difficulties
off the Norwegian coast. Several German vessels were arrested in
the course of the years between 1926 and 1928;e.g., the Deuischland,
the Elsie Kunkel, the Fritz Busse, These German vessels were
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arrested for fishing and customs offences, Of these incidents, the
most important was that of the Deuischland, which was arrested
in 1926 for smuggling by the Norwegian authoriti¢s off the island
of Halten about 64° 12" N. and some 60 miles from the entrance
to Trondhjem Fjord*. The absence of protests from the German
Government in respect of arrests for smuggling is explained by
the fact that Germany was, with Norway, a party to the Hel-
singfors Anti-smuggling Convention of 19th August, 1925, in
- which it was agreed that no objection should be taken to arrests
for customs or fiscal protection grounds within a r2-mile limit.
There is attached as Annex 8 a section of the chart which was
before the Norwegian Supreme Court on which the places men-
tioned in the judgments are shown and the base and other lines
put in issue marked. The Deutschiand was not charged with breach
of the fishery regulations but () the supercargo was charged with
violating the Norwegian Customs Acts of 1845 and 1922 within
the ro-mile limit for customs purposes laid down by the Act of
1922, and (b} the supercargo and seven members of the crew were
charged with violating the Norwegian Act of 1924 relating to
the 1mportation of spirits, which was only applicable within the
four-mile limit. By a judgment of the local court the accused were
convicted. The International Court is not concerned in this case
with the question whether or not it is legitimate for States to
exercise, in a contiguous zone outside territorial waters, jurisdiction
over foreign vessels for the purpose of the protection of its customs
and fiscal interests. The Deutschiand case is, however, relevant
to the issues now before the Court, because it raised the question
of the base-line from which either the Norwegian territorial water
limit of four miles or the Norwegian customs limit of ten miles
should be drawn, and because the two limits start from the same
base-line. In any case, the issue which was most seriously contested
by the accused and which occupies the greater part of the judgment
is the second charge, to which the four-mile limits of territorial
waters is applicable.

29, The decision in the Deutschland is published in Retsiidende
for 1927, page 513, and an English translation of the relevant
portions of the judgment, prepared by Hoiesterettssadvokat
Nansen, the Norwegian Counsel in this case of the Government
of the United Kingdom, forms Annex g. The explanatory comments
in square brackets are those of Mr. Nansen. The principal issue
in the case was the fact that the Norwegian prosecuting authorities
considered that the four- (and ten-) mile limit was to be drawn
parallel to, and on the seaward side of, a base-line, beyond the
outer fringe of islands, of which Halten was one; whereas the
captain of the vessel had been navigating on the assumption that
by keeping outside a radius of four (ten) miles distance from the

I North of the area covered by the decrec issued in 188g by the King of Sweden-
Norway relating to fishing limits off Romsdal county (see para. 5 2bove) and South -
of the area in dispute.
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nearest land (i.e, main land) he would be keeping within the law.
The case was taken to the Norwegian Supreme Court, who decided,
on 3oth June, 1927, by a majority of six judges to one, to quash
the conviction of the defendants so far as the charge under the
Spirits Act was concerned (i.e. where the four-mile limit was
applicable), while maintaining the conviction of the supercargo
under the Customs Act. As regards the conviction under the
Customs Act, it is not necessary to say more than that the ten-
mile limit was not discussed in the judgment of the Supreme Court,
as the Supreme Court found this unnecessary ; since it took the
view that mere preparations for smuggling spmts into Norway
constituted an offence under the Customs Act. It is only necessary,
therefore, to consider the portions of the judgments which deal
with the charge under the Spirits Act of 1024, and it is only these
portions of the judgments of the Supreme Court which are repro-
duced in Annex ¢ in an English translation,

30. The principal judgment of the majority, delivered by Judge
Bonnevie, quotes, so far as it is necessary, the judgment of the
Court below, and it will be seen that the Caurt below presumed
that the limit of Norwegian territorial waters “‘must be drawn
parallel with the chief direction of the coast outside the skerries™.
The Court below then went on to say that, while it could not exactly
say where the border was to be drawn in the area where the alleged
offence occurred, “it is safe to say that at any rate the base-line
cannot be drawn closer in than from Grundskjer (the extreme
rock in the Halten group) to Kya on Folla, so that the territorial
border and the customs duty border cannot be closer in than four
and ten miles respectively outside this line”. And it was because the
- lower Court found that the accused had been for most of the time.
within ten miles of this line, and several times within four miles of
this line, and twice even inside the base-line, that it convicted them.

31. The Supreme Court had before it a statement by Norwegian
naval experts, together with an opinion by Dr. Restad, an eminent
Norwegian jurist, who was later the chief Norwegian representative
at the Hague Conference on territorial waters and also the writer
of a legal treatise on this subject. Dr. Rastad’s opinion was guoted
in the judgment of Judge Bonmnevie (with whose judgment five
other members of the Court, Judges Andersen, Broch, Bugge,
Soldan and Nygaard, concurred). As Judge Bonnevie adopted and
made his own the arguments of Dr. Rastad, it may be convenient
to indicate briefly what Dr. Raestad said.

32. Dr. Rastad distinguished clearly two different things, namely :
(1) what areas Norway was entitled under international law to
appropriate as Norwegian waters, and (2) what areas in fact
Norway had appropriated as a matter of internal Norwegian law.
Dr. Rastad carefully avoids expressing any opinion on question (x),
but on question (2) he expressed the opinion that there was no
evidence, or insufficient evidence, that Norway had appropriated

4
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the waters in question. Dr. Rastad, while saying there was no
doubt that the Scandinavian league (four sea miles) should be
applied, indicated that doubt arose when it had to be decided from -
what base-line this league has to be drawn. The question which arose
was whether it should be drawn from single islands, islets or rocks
or,-as the District Court had done, from imaginary base-lines drawn
between two islands, and how, in practice, these base-lines were
to be drawn. He therefore points out that it was important to
know if the old Rescript of 1812, or any other supplementary
common law rules, prescribe that territorial waters are to be based
on such lines. He then points out that neither the Rescript of 1812
nor any other common law rules state how, in practice, and between
which islands, islets or rocks, the base-lines are to be drawn. Then,
having indicated that the laws of some countries other than Nor-
way state that territorial waters are to be reckoned from the coast
and its bays, and it is then possible to ascertain from historical
evidence what is meant by a bay, he points out that the Rescript
of 1812 does not say anything of this kind, and that it was very
unlikely, for historical reasons, that it was meant to be understood
in this way, as regards bays, because he says *‘ the original starting
point in Norway, as in several other countries, is that the extent of
the sea territory corresponds with the range of view, but this is
not the same as reckoning sea territory from an imaginary line".
It was not reasonable to suppose that the Danish-Norwegian
Government, by this decree, wanted to extend its protection over
parts of the sea which could not be easily defined. He then refers
to the old Norwegian view that the skerries are a unity, and that
the skerries should provide the natural starting point for the reckon-
ing of territorial waters, but (he says) it was not permissible for
a court to select any particular line along part of the skerries as the
base-line unless support for this conclusion could be found either
in Norwegian legislation or on historical facts. There was no Nor-
wegian legislation supporting such a view, and support for it could
only be found, on the basis of historical facts, if the area in question
lay in a fjord or arm of the sea which, through a long historical
development, had received the character of Norwegian sea territory,
but he said there was no evidence to this effect as regards the region
of the sea now in question. Even if one assumed a rule that all
parts of the sea which could be called a fjord or bay were included
in Norwegian waters, there still remained the question whether
this area was in a fjord or a bay, and where the limits of the fjord
or bay should be drawn, and the arm of the sea in question here
(Frohavet)! would clearly have to be limited by a line not further
out than between the Halten group and Hosen island.

1 Thisis No. 21 in the table given in Annex (D) to Annex V of the Minutes of the
London Conference, 1925. See Annex 7 to this Memorial. It appears from Annex 7
{p- 141) that at a late stage of the London Conference the British experts werc pre-
pared to accept Frohavet as a Norwegian “‘historic’’ bay with a closing line from.
Flessa to Halten.
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33. Judge Bonnevie, who quotes, and relies on, this opinion of
Dr. Rastad, stated that he found the question of the limits of
Norwegian territorial waters in this area very doubtful. He consid-
ered it certain that, as regards special regions of the sea such as the
Vestfjord and the Varangerfjord, Norway had maintained from
olden times that these fjords were Norwegian in their entirety, and
that straight lines must be drawn from the mouth of the fjords even
though this meant including regions more than four miles from land
as Norwegian waters. But, he said, for the greater part of Norway’s
extensive coast it was not proved that there existed any further
rules,

34. It will thus be seen that, in the month of June 1927, all the
members of the Norwegian Supreme Court except one held that
there was no evidence up to that time that Norway had appro-
priated and brought under Norwegian sovereignty any waters which
could not be said to lie within a fjord, or within four miles of the
mouth of the fjord, except in two areas which had been the subject
of special legislation, areas covered by the special Decrees of 1869
and 1899 off Sundmore Romsdal respectively. In the absence of
such legislation, it was not possible to deduce the appropriation
by Norway of areas of sea enclosed on the inside by base-lines,
drawn from point to point from the outermost rocks or skerries,
or extending four miles seaward from the said base-lines, The Decree
of - 1812 was too indefinite for any such conclusions to be drawn.
“All this seems to follow from the judgment of the Norwegian
Supreme Court. Judge Berg, who was in the minority, based his
view on the report of 1912 of the Norwegian Commission, which
has been referred to in paragraph g above, and on the Norwegian
Government’s answers to the guestionnaire of the League of
Nations’ experts concerned with the preparations for the codifica-
tion of international law in the matter of territorial waters which
he quotes (Annex g, p. 187).

The Hague Codification Conference (1930)

35. The Hague Codification Conference opened on 13th March,
1930, and finished on 12th April, 1930. Territorial waters was
one of the subjects with which the conference was convoked to
deal, and it was allocated to the Second Committee. As is well
known, the Hague Conference failed in one of its principal objects
of producing a convention, to be signed.and ratified by the vast
majority of States in the world, laying down with obligatory
force all the necessary rules of international law with regard
fo territorial waters. It failed to do so principally because of
failure to agree on the breadth of territorial waters. While in this
respect it has been described by the eminent French author of
Le droit international public de la Mer, Professor G. Gidel, as
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“a great defeat for the three-mile limit”, it is important to remem-
ber that even Gidel goes on (at page 180 of the Recueil des Cours
de U'Académie de Droit indernational (1934), Vol II) to say :

“Pour le moment, on se trouve conduit & n’attribuer a la
fixation faite par un Etat de ses eaux territoriales au deld
de la limite de 3 milles universellement adoptée comme
minimum, qu’'une valeur essentiellement relative. La fixation
par 'Etat riverain de 1'étendue de sa mer territoriale ou de
ses zones spéciales cOtiéres a bien une valeur absolue en
droit interne 4 1'égard des. nationaux de I'Etat riverain. Elle
n’a de valeur internationale que par I’assentiment individuel
de chaque Etat et pour cet JEtat seulement.”

36. The subject of the breadth of territorial waters, together
with the subject of the contiguous zone, was allocated to the
first sub-committee of the Second Committee of the Conference.
The Chairman of the first sub-committee was M. Barbosa de
Magalhaes. A second sub-committee was presided over by Vice-
Admiral Surie. The Rapporteur to the Second Committee,
M. Frangois, also acted as Rapporteur for the two sub-committees
in order to ensure co-ordination. The second sub-committee was
entrusted with two principal tasks, namely, (@) a consideration
of the rights of States inside territorial waters, both those of the
riparian State and those of other States, and (%) the drawing up -
of the principles by which territorial waters, whatever the breadth, -
should be drawn. This second task involved the. ascertainment
of principles dividing territorial waters on the one hand from
internal waters on the other hand. The second sub-committee
achieved considerable success in its work. On both the subjects
entrusted to it, the sub-committee produced reports, in the form
of more or less carefully drafted rules, which commanded, for
the great part, the assent of the whole or a vast majority of the
delegations represented at the conference, and a large portion of
its work was approved in the full committee and adopted in a
report. Now the greater part of the work of sub-committee No. 2
is rightly treated by Gidel and other writers as possessing the
highest degree of international authority, as being in fact the
most authoritative pronouncements on these matters that exist.
It is the second part of the second sub-committee’s work (namely,
that relating to the manner in which territorial waters may be
delimited) which is most relevant to the case now before the
Court. ) ; '

37. It will be seen that, in Part IT of this Memorial, the Govern-
ment of the United Kingdom, in support of its contentions with
regard to the principles of international law applicable, relies
(imter alia) on the work of this sub-committee. The Government
of the United Kingdom has attributed so great an authority to
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the work of the Hague Conference in regard to the delimitation
of territorial waters that it has in several points modified its
views in accordance with those generally held by the Hague
Conference Second Committee, and accepts those views (which
are more favourable to the littoral State) as representing the
modern international law on the subject. Amongst other things,
the Government of the United Kingdom now finally accepts as
a general rule of international law the ten-mile rule for bays and
other enclosed waters, whereas previously, in regard to Norway
and other countries, it sometimes pressed for the more limited -
rule of double the width of territorial waters, i.e. six miles. The
Norwegian attitude, after the Hague Conference, has been the
opposite. Whereas its rather indefinite and vague claims before
1930 appeared to bear some resemblance to the principles the
Hague Conference accepted, Norway has subsequently seen fit,
particularly in the 1935 Decree, to make claims which go much
further than anything Norway has ever claimed before, and to
pay no regard either to the principles which commanded such
great support at the Hague Conference, or, indeed, to any other
principles for which there appear to be substantial international
“authority.

History of dispute (1930-1933)

38. Towards the end of 1930, incidents arising out of the arrests
of British vessels by the Norwegian authorities began to occur
again. The Lord Mountbatien was arrested in October 1930, and
on 12th December, 1930, the British Minister addressed a protest
against her arrest, on the ground that, according to the British
method of calculating territorial waters, she was on the high
seas at the time she was interfered with. In the following year,
the British vessels Howe and Lord Weir were arrested and, by
a note dated 27th March, 1931, the British Minister at Oslo,
Sir Charles Wingfield, protested against these arrests (Annex 10). In
the case of the Howe, the vessel was fined for fishing between
three and four nautical miles from the shore at a position
70° 28’8 north 31° 6'.9 east (near Persfjor::l]) ! on the night of
13th September, 1030 ; whilst in the case of the Lord Weur the
fine was imposed on the ground that she had been fishing on or
about the same date at a spot (70° 31’ 8" north 30° 35’ 5" east)
3.6 nautical miles outside the base-line Haabrandnesset-Klubbe-
spiret, the base-line for Syltefjord ? indicated by a pecked green

1 Persfjord was not discussed at the London Conference. It is, however, No. 2
in thelistin therecords of the Oslo Conference (Annex 4, p. 106). As stated above, the
London Conference was considering especially fjords whose entrance was more
than 6 miles wide. Persfjord lics between Varangerfjord and Syltefjord.

! No. 2 Admiralty silhouette (Annex 7). a fjord in regard to which the British
experts at the London Conferénce recommended acceptance of the Norwegian
claim ; and there is, therefore, no difference between the points taken as the eastern
end of the base-line in the red and pecked green lines respectively. .
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line on chart No. 325 of the 1924 series filed herewith as Annex 5.
The base-line used by the Norwegian prosecuting authorities in
the Lord Weir case was a line nearer to Jand than even the red line
in this area, Haabrandnesset was the point adopted in the red line.
The western end of the base-line (Klubbespiret) is, however,
slightly further towards the fjord than Korsnesset (the red line
base-point) . The place names are not shown on the 1924 charts,
but they are shown on chart No. 2 filed in Annex 2 of this Memorial,
from which it will be seen that Haabrandnesset and Klubbespiret
are landmarks at the mouth of Syltefjord. This vessel was in fact
more than four nautical miles from the nearest land, but if the
base-line in question was taken into account then it would be
within the four-mile limit, The British protest, while stating that
the Government of the United Kingdom did not recognize any
right of arrest outside the three-mile limit, was based on the fact
that no base-line had ever been laid down in the region of the
Syltefjord by Royal decree or other order, and referred to the
Deutschland judgment. The Norwegian Government were asked
to state what was the precise base-line claimed by them in this
part of the Norwegian coast, and under what ordinance the base-
line was laid down. On 11th August, 1931, the Norwegian Govern-
ment replied to this note saying that Norwegian territorial waters,
on the basis of prescriptive right, extended to four nautical miles.
As regards the base-lines from which the four-mile limit was to
be calculated, the Norwegian Government stated it was not in
a position to make a statement on the subject because the whole
matter was under examination by the Storting (see Annex 10).
(“The position is that the Storting have not yet taken up a stand-
point with regard to final markings of these lines in all details.”)
In the year 1932, the two British trawlers Deepdale Wyke and
the Si. Neots were arrested for fishing off Brevikfjord and Kongs-
fjord respectively. However, the fines were accepted in these
cases and no legal proceedings or protests ensued.

39. Later, in February 1933, the Loch Torridon and the Crest-
flower were also arrested. The skippers of the Lock Torridon and
the Crestflower appealed to the Trondenes County Court from a
decision of the Chief of Police at Senjg, imposing fines upon them
for fishing in Norwegian territorial waters. The Court found as a
fact that both trawlers were within the territorial limits fixed by
the Norwegian Admiralty, i.e. 4 miles from the base-line Tokkeboen-
Torreskjaret (a dry skerry) N.N.E. of Glimmen (north of Andenes),
about 6g° 30" N. latitude and 16° 40’ E. long. The position of the

! At the London Conference, the line recommended for the Syltefjord was Stork-
sjaer-Klubbespiret, (See Anncx 7, Minutes of eighth meeting.) Storksiaer is a rock
adjacent to the coast about $ mile west of Haabrandnesset and further up the
fjord. The London Conference therefore-recommended for the Syltefjord a base-
line rather further up the fjord at bofh ends than the red line.
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vessels was 3.2 miles off this base-line. This position is in the
approaches to Andfjord. Tokkeboen is base-point 56 of the red
line and 27 of the blue line. If chart No. 6 of the series filed in
Annex 2 is consulted, however, it will be seen that the blue and
red lines diverge in this area, for the red line curves inwards to
base-point No. 57, whilst the blue line continues straight on to
base-point No. 28 (58 of the red line). In the resuit the wvessel
was arrested at a point which could have been within the blue
line (if it had at that time been promulgated) but was in fact
about 2 miles outside the red line (which was drawn on a 4-mile
limit and was the only line publicly known at that time as claimed
by Norway) . It was argued for the defence that the line in
question :

(a) had not been fixed by Order in Council

(b) had not been recognized internationally

(¢) had not been notified to foreign countries

(d) was more than 10 miles in length and not permissible under
international law

(e) was drawn over rocks at times washed over by the sea.

40. The Court held that there was no rule of international law
that a base-line across a fjord must not exceed 1o miles in length.
As to fixing the line, no competent Norwegian authority had laid
it down, In view, however, of disagreement between the various
countries as to the correct principles to be followed on defining
territorial waters, and also i view of the fact that the Norwegian
authorities had not notified the limils, ov the principles on which such
limits were laid down, the Court held that the accused had made an
error in good faith regarding the limits of Norwegian territorial
waters and acquitted them. In May 1933, the Lock Torridon was
again arrested on the same charge, at about the same place, and
the case was brought before the same Court, but on this occasion
(roth May, 1933) she was fined.

41. In view of the facts that the vessel was arrested oufside the
red line, and that Norway had never officially prescribed the lines
in this area, the Government of the United Kingdom represented
(see Annexes 11 and 14, No. 1, and para. 47 below) that the fine
should be remitted, but for a long time the Norwegian Govern-
-ment resisted this request, and only finally acquiesced in April 1935
when, as an “‘act of grace”, it remitted the fine.

! In the London Conference, Andfjord was inlet No. 16 (sec Annex 7, p. 141).
The Norwegians pressed for the red line (Maancsct to the Rock, North of Glimmen).
This is 14.6 miles long. In fact, the base-linc agreed at the London Conference was
(Annex 7, Minutes of Conference, Annex VIII} the line Maaneset-northernmost
point of Andoy, a line 15.8 miles long. The blue base-line runs from Tokkcheoen to
the Rock, north of Glimmen, a distance of 18 miles, Tokkeboen being much further
north-east than either Maaneset or the northern tip of Andoy (sec chart No. 6
filed in Annex 2).
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42. The revival of incidents of the above character was disturbing
to the Government of the United Kingdom. A memorandum was
left with the Norwegian Prime Minister and Minister for Foreign
Affairs on 27th July, 1933, in which His Majesty's Government
expressed its concern at the situation which had arisen in conse-
quence of this increasing interference with the British trawlers.
In this memorandum (Annex 11), it was stated that one of the
principal causes of complaint was that the Norwegian authorities
not only claimed a four-mile limit for territorial waters, but “‘also
make use of unjustifiable base-lines, thus extending their territorial
waters even beyond the utmost limits claimed in 1924”. In other
words, His Majesty’s Government were concerned at the fact that
what had been understood to be a tacit arrangement that the “red
line” should be observed was now falling through, and that it
appeared to be the intention of the Norwegian Government to
claim even wider limits for their territorial waters than they had
claimed during the 1924-1925 negotiations. Indeed, the evidence
suggests that Norway was already claiming the blue line in advance
of its promulgation. Sir Charles Wingfield had already been
instructed in the previous May to express the concern of the
Government of the United Kingdom in the matter orally to the
Norwegian Foreign Ministry.

43. From all these events, His Majesty’s Government drew the
inference that the Norwegian Government was embarking upon a
policy of making more exaggerated claims in regard to territorial
waters than those which it had maintained in previous years.
Towards the end of 1933, therefore, informal discussions began, the
object of which was to reach a modus vivendi with the Norwegian
Government on the whole matter.

Red line modus vivendi of 1933

44. Following these discussions, Mr. Asserson, the Norwegian
Director of Fisheries, visited London in November 1933 and saw
Mr. Maurice, Fisheries Secretary of the Ministry of Agriculture and
Fisheries. As a result of their conversations, an agreement . was
reached which was embodied in diplomatic form in a note, dated
30th November, 1933, addressed by the Norwegian Minister in
London to Sir John Simon, then Secretary of State, recapitulating
that on 22nd November a conference had been held at the Ministry
of Fisheries and stating that ‘‘Desiring to avoeid any friction, my
Government have given instructions to the Norwegian patrol
vessels enforcing the necessity of maintaining the practice which
for years has been followed in this matter, This step has been taken
pending the decision of the Storting in regard to a Bill establishing
the base-lines of the Norwegian territorial waters.” (See Annex 12.)
This communication was interpreted by the Government of the
United Kingdom as meaning that the red line, which formed the
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basis of the practice referred to by M. Vogt, would in future be
observed as the modus vivendi at least until the Storting had
enacted legislation establishing the Norwegian base-lines definitively.
The modus vivendi which had hitherto been tacit was now recorded
in an official note, The Norwegian Foreign Minister, Dr. Koht
(in the same speech in the Storting on 24th june, 1935, as that
from which a quotation has already been made in paragraph 15
above), used the following words with regard to this matter : ““The
committee are further aware that the base-lines which they re-
commend (i.e. those in the 1935 Decree) are somewbat longer than
the so-called ‘red lines’ indicated on some British charts. These
latter lines have never been recogmized by Norway and they
have no authoritative title except inasmuch as the Norwegian
Minister in Londen, in a note of 3oth November, 1933, promised
that the Norwegian fishery inspection vessels would abide by these
lines—which were however not directly mentioned in the note—
until further notice.” The Storting report on the 1935 Decree also
uses similar language with regard to this modus vivends.

45. Unhappily this modus zivendi did not in fact put an end to
incidents in which British trawlers were involved. Indeed, imme-
diately after its conclusion, a case was reported, from which it
appeared that one of the Norwegian patrol vessels was still enforcing
territorial limits wider than those contained by the red line. The Nor-
wegian Government explained the incident on the ground that the
instructions given as a result of the 1933 (explicit) red line modus
vivendi had not reached the patrol vessel, This incident was however
of minor importance as compared with the case of the St Just,

The S¢. Just was arrested and condemned by the District Court
of Vardo on 16th November, 1933. The 1933 (explicit) red line
modus vivendi was concluded on 3oth November, The case was
taken to the Court of Appeal and from the latter to the Supreme
Court, and these appeals were heard after the conclusion of the
modus vivendi, but no reference is made to it in the proceedings.
The Norwegian report of the judgment is to be found in the Refs-
tidende for 1934. M. Nansen’s translation of this judgment is given
in Annex 13 to this Memorial. The arrest was made outside the
Syltefjord in East Finnmark and therefore in the region * covered
by the chart supplied by the Norwegian Prime Minister to the
British Authorities before the beginning of the 1g24 Oslo Conference
(see para. 13 above). This chart contained the red line marked by
the Norwegian .authorities showing their claims to territorial
waters in that area. On this chart (and on chart No. 325 of the 1924
series filed with Annex 5), the Syltefjord was closed by a red line

1 This was in the same region and of the same fjord as in the case of the Lord
Weir (para. 38).




48 MEMORIAL OF THE UNITED KINGDOM (27 1 50)

drawn across two headlands on the mainland (Herbakken?! to
Korsnesset). Only one (Herbakken) of these headlands was actually
at the mouth of the Syltefjord, and the result was a line 11+ 4 miles
long and, on this basis, Norwegian territorial waters extended four
miles seaward from this line. (It is of some interest also to note that
the Syltefjord was claimed with this red closing line at the London
Conference by the Norwegian delegates, and the British delegates
were prepared to recommend this line to their Government ; see
Anmnex V A and B of the records of the London Conference, in
Annex 7 to this Memorial. The line ultimately recommended in
the joint conclusions of the delegates was slightly further up the
fjord than the red closing line (see footnote to para. 38 above).)

When the SZ. Just was prosecuted, however, the Norwegian
prosecutor based his case on a different line, 25 miles long, drawn
from Kaalnesset (on Rdenoya) to Korsnesset, which passed about
400 yards outside Herbakken. This line is in fact identical with
the blue line of the 1935 Decree (see chart No. 2 of the series filed
in Annex 2) and was not only longer than the red base-line but also
quite different and much longer than the base-line upon which the
Court gave its decision in the Loyd We:ir (para. 38). The conviction,
pronounced on the footing that the St Just had been within four
miles of this longer line, was upheld by the Court of Appeal, and
by a majority of five judges to two in the Supreme Court, although
the St. Just carried, to guide her operations, the chart showing the
red line as drawn by the Norwegian authorities in 1924, and no
notification of any change from this line had been given at any
time by the Norwegian Government, and the line on which the
conviction 'was based had not been published, and the St. Just was
unaware of it. _

It was on this ground that Judges Boye and Bonnevie {(who
dissented in the Supreme Court) held that the conviction should
be quashed. It must be held, they said, that for British fishermen
at any rate Norway must be regarded as claiming the line her
Government had communicated to the Government of the United
Kingdom for the information of British fishermen, as the line
closing the Syltefjord from which the four miles should be measured.
The majority judgment (Judges Klaestad, Christiansen, Lie, Borch
and Berg) was delivered by Judge Klaestad. It seems to depart
from the precedent set by the Supreme Court in the Dewischland
case (para. 28 above) in holding that the Court must decide the
base-lines enclosing fjords if the Government had not done so by
decree and that the Court must do so, even if the task was difficult,
by interpreting the fundamental Rescript of 1812, and applying it
to the area in question as best it can in the light of such other

! Herbakken is the name of the whole promontory in this area, and Haabrand-
nesset given in para. 38 as the eastern end of the base-line (red and.pecked green)
is the eastern tip of Herbakken. The same point is meant, whether the description

'is Herbakken or Haabrandnesset.
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evidence of Norwegian practice as it can find. The evidence on
which Judge Klaestad relied was the report of the Norwegian
Commission of 191z, the Norwegian Government replies to the
League of Nations (in connection with the preparatory work for
. the Codification Conference) in 1927 and 1928, and the base-lines
which had been drawn in the Decrees of 1869 and 1889 for the
regions of Sundmére and Romsdalen, On these grounds, Judge
Klaestad upbeld the prosecution’s base-line which passed outside
one of the headlands of the Syltefjord.

46. Though in a note of 1st September, 1934, the Norwegian
Foreign Minister urged that the line on which the conviction in the
St. Just had been based “only in an insignificant degree differs
from the line on the chart of East Finnmark, which I had trans-
‘mitted to His Britannic Majesty’s Chargé d'Affaires on 4th Novem-
ber, 1924, the Government of the United Kingdom not unnaturally
protested strongly against the conviction, basing its contention
that the conviction was unjust on the same grounds as those
adopted by the two minority judges in the Supreme Court.

History of dispute (1933-1935)

47. The case of Si. just (described in para. 45 above) was not
the only incident of the kind which occurred after the modus
“wivends of 1933, though not all of the incidents raised any question
of principle. Difficulties of this kind undoubtedly arcse chiefly
owing to the delay on the part of the Storting in reaching any
decision on the question of territorial waters, whilst public opinion
in hoth countries became increasingly strong on the whole question,
A statement was issued to the press by the Norwegian Prime
Minister on r2th July, 1934, saying that all the complaints of the
British Government regarding the treatment of British trawlers by
the Norwegian authorities were being carefully investigated.

In the first of three notes, all dated 24th May, 1934, the Govern-
ment of the United Kingdom proposed to the Norwegian Govern-
ment that the latter should remit fines imposed on British trawlers
by the Norwegian authorities in respect of fishing carried on out-
side the red line of 1924, and mentioned the cases of the Edgar
Wallace and the Loch Torridon (see para. 39) as examples of such
cases. In the second note of the same date it also drew the attention
of the Norwegian Government to particular cases of interference by
Norwegian Government vessels with British vessels, namely, the
Balihasar, the Bernard Shaw and the Orsino, in which, according
to the information in the possession of the Government of the
United Kingdom, the vessels in question were fishing outside Nor-
wegian territorial waters. The interference arose out of alleged
fouling of the fishing lines of Norwegian boats by the nets of the
trawler. Having regard to the recurrence of such incidents, the
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Government of the United Kingdom proposed by the third note
of the same date that some machinery should be devised, at least
for settling claims by Norwegian in-shore fishermen against British
trawlers in respect of damage to fishing gear, and it was proposed
that a formal convention be drawn up with this end in view. By
a note of 31st May the Norwegian Government replied that they
considered that the latter proposal should stand over until the
Storting had come to a final decision on the subject of base-lines
for Norwegian territorial waters. All these four notes are reproduced
in Annex 14. However, after further correspondence, the ‘two
Governments reached an agreement signed on 5th November, 1934,
which provided for a joint Anglo-Norwegian board of enquiry to
investigate and settle claims by fishermen of the two countries, in
respect of damage to their fishing gear caused by fishermen of the
other country. As regards particular incidents the Norwegian
Government undertook to investigate the complaints made.

48. The whole of these discussions, however, which dragged on
for several months, proved abortive except for the Agreement of
1934 for settling claims between fishermen of British and Norwegian
nationality, and eventually the whole situation was changed by the
promulgation, on 12th July, 1935, of the Norwegian Royal decree
defining, for fishery purposes, the territorial limits of the northern
coasts from the Finnish frontier to Trana. This decree forms the
subject matter of the proceedings now before the Court, instituted
by the Government of the United Kingdom against the Norwegian.
Government.

49. The text of the Decree of 12th July, 1935, which 1s annexec
to the application of the United Kingdom instituting these proceed-
ings, was communicated by the Norwegian Government to the
British Minister in Oslo on 1gth August, 1935. It was issued with
a report of the Committee of Foreign Affairs of the Storting and an.
explanatory statement issued by the Norwegian Government. This.
report and this statement are attached as Annex 15, The explan-
atory statement says that the Norwegian authorities “have made
use of their sovereign rights on the sea off the shores in order to
fix the maritime boundaries separately for various purposes’. This.
passage follows a reference to the Norwegian law of 3oth Septem-
ber, 1921, fixing a ten-mile limit for customs purposes. As stated
above, this law of 1921 raises the question of a contiguous zone for
customs protection outside territorial waters and the existence of
an international right to establish such a contiguous zone is not an
issue in these proceedings. On the other hand, as will be mentioned
hereafter in Part IT, the United Kingdom maintain that there is no
international right by which a State can claim exclusive fishing
rights outside territorial waters. It does not seem, taking the
explanatory statement and the report of the Storting as a whole,
that Norway was intending to claim exclusive fishery rights outside
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territorial waters (i.e. waters under Norwegian sovereignty). The
passage is perhaps rather to be explained as an intention to keep
the way open for a possible decision by Norway, in case of a future
war, to fix the waters which she might claim as Norwegian for
neutrality purposes within narrower limits than those laid down
in this decree (see in particular para. 19 of the Storting report ).
The decree does not even lay down the outer limits for fishery
purposes, nor does it specify the breadth of the belt formed by the
waters contained in any such limits. All it attempts to do is to lay
down base-lines from which the limits are to be calculated. Owing,
however, to the fact that the decree refers in its preamble to the
Royal Rescript of 1812, it is clear that, by implication, the belt is
to be taken as four miles in breadth from the base-lines laid down
by the decree.

50. When the decree was examined in London it was found that
the base-lines laid down by it were further out than those indicated
on the chart communicated by the Norwegian Prime Minister in
November, 1924 (see para. 13 above), which related only to a
section of the coast off East Finnmark. They were also considerably
more extensive than those delimited by the red line for the coasts
of Northern Norway as a whole at the Oslo Conference (see para. 15
above). At a rough estimate, 1,200 square miles of fishing were
reserved outside the red line (the non-binding but most authorita-
tive statement of Norwegian official views of her claims up to that
date),

51. 'On 22nd August, the Norwegian Minister for Foreign Affairs,
Mr. Koht, stated that the decree brought the 1933 red line modus
vivend: to an end but that the possibility of continuing that smodus
vivendtr to give time for discussion might be considered.

On 24th August, the British Minister at Oslo informed the
Norwegian Government that the Government of the United
Kingdom could not recognize the four-mile limit, or any other
area or limit but the three-mile limit, for fisheries, any more
than for territorial waters, In addition, the Minister was instructed
to express to the Norwegian Government the fullest reservations
with regard to the new base-lines, He also stated that the Govern-
ment of the United Kingdom hoped that the new decree would
not be enforced against British fishermen pending the discussion
of proposals for a general settlement which they would shortly
submit. Mr. Koht replied that no orders for enforcement had yet
been issued and care would be taken on the Norwegian side to
avoid incidents.

In accordance with instructions from the Government of the
United Kingdom, Mr. Dormer, the British Minister at Oslo, had

! In Annex 16. The numbering of paragraphs has been inserted by the Govern-
‘ment of the United Kingdom for convenience of reference..
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discussions with the Norwegian Prime Minister on 25th September,
and Foreign Minister on 1st October, 1935. Annex 16 gives these
instructions, Mr. Dormer's report of the interview, and the texts
of aide-mémoires exchanged. The two questions discussed were
(x) propesals for an agreement; (2) continuation of the modus
vivends while the proposals were under discussion. Mr. Koht gave
no assurance as to the continuance of the modwus wivendi. On
16th October, Mr. Koht was informed (as the owners of the British
trawlers had been informed) that the Government of the United
Kingdom would regard the modus vivendt as being still in force,
and the responsibility for incidents resulting from interference
with British vessels outside the red line would rest on Norway.

52. On 7th October, Mr. Koht told Mr. Dormer that the Nor-
wegian Government could not withdraw its decree but repeated
his assurance of 1st October (vide Annex 16, item No. 2) that
the Norwegian authorities would act leniently. At the end of
November, Mr. Koht informed the British Chargé d'Affaires that
the “provisional arrangement could not be prolonged indefinitely”’.
In addition to discussions on an agreement for the settlement
of the dispute, there were also discussions at that time for reference
of the dispute to arbitration or to the Permanent Court of Inter-
national Justice. The Government of the United Kingdom expressed
preference for the Permanent Court of Infernational Justice.

53. According to information conveyed to the British Minister
in Oslo by his German colleague in October 1935, the German
Government also protested against the decree, stating that they
could not recognize the base-lines therein laid down, and that
they considered any line outside the three-mile limit, whether for
territorial waters or for fishery purposes, as being contrary to
the law of nations.

In the meantime, as already stated, British trawlers had been
informed that the Government of the United Kingdom regarded
the modus vivendi of 1933 as still being in force, and the Norwegian
authorities were notified of this by the British Vice-Consul in
Northern Norway. ‘

54. It appears that, at this time, the British authorities were
under the impression that the Norwegian assurances regarding
“lenient” treatment (para. 52) were to be interpreted as meaning
that, in general, and, as  against British trawlers, the Norwegian
authorities would confine themselves to enforcing the red line,
A certain incident, however, which occurred a few months later
proved that this impression was incorrect. The British trawlers
Esquimaux, Arkwright, and Bunsen were interfered with whilst
fishing outside the red line. When Mr. Eden, then Secretary of
State for Foreign Affairs, was questioned regarding these incidents
in the House of Commons, he observed that, if the red line was
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not adhered to, “a new situation would arise rendering it difficult
to continue the negotiations at present in progress for a general
settlement of the whole controversy”. The Norwegian Government
thereupon issued a communiqué referring to this statement and
said that it was their intention to warn trawlers off the decree
limit but that they would refrain from arresting them if they
obeyed the warning. From this statement it became apparent
that, when the Norwegian Government spoke of “lenient” treat-
ment, they did not mean that British trawlers would be allowed
to fish up to the red line, but that, if they were discovered fishing
within the decree limits {and presumably outside the red line,
although this was not explicitly stated), the Norwegian authorities
would confine themselves to warning them out of the area, and
would not proceed to arrest them unless the warning was dis-
regarded.

55. With some difficulty, however, the Norwegian Government
were induced, at the end of February 1936, to give a confidential
assurance that British trawlers would not be arrested outside the
red line whilst negotiations for a permanent settlement were in
progress. These negotiations continued throughout 1936, and, on
gth February, 1937, the Government of the United Kingdom
submitted a draft Fishery Convention to the Norwegian Govern-
ment. The convention was drawn up in multilateral form as it
was hoped that, if agreement was reached, other countries,
particularly France and Germany, would become signatories. On
28th April in the same year, the Norwegian Government com-
municated to the Government of the United Kingdom the text
of their own draft convention, which had apparently been prepared
without particular reference to the British proposals. On 21st July,
1937, an aide-mémoire was handed to the Norwegian Government
containing a number of criticisms of the Norwegian draft. It was
not until 8th December, 1937, that the Norwegian Government
replied to these observations. On that date, they informed the
Government of the United Kingdom that, although the British
and Norwegian draft conventions were sufficiently similar to form
a basis for discussion, they preferred their own draft, because
it was more comprehensive, They added, in particular, that they
could not accept a clause in the British draft which established
the red line as the limit for trawling, but that, nevertheless, an
effort should be made to reconcile the two existing draft con-
ventions. As a result of notes exchanged in June and July 1938,
the two Governments agreed to allow the question of a convention
and its provisions to be discussed by experts appointed by the
two Governments. A Conference was held in Oslo in October 1638
in which agreement was reached upon a draft convention based
on the earlier British and Norwegian drafts. In addition, it was
agreed -that, as a first step, the draft convention should be sub-
mitted for the opinion of the fishing interests of the two countries,
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The convention was still the subject of discussion between the
interests concerned and their respective Governments when the
second World War intervened.

36, For several years during the war the question of the limits
of Norwegian territorial waters remained in abeyance, but in 1943
an International Fishery Conference was held in London at which
a large number of countries were represented. This conference
drew up a general fishery convention and a protocol, the provisions
of which concerning exclusive fishery limits were not acceptable
to Norway and certain other countries. To overcome their diffi-
culties a specimen bilateral agreement was drawn up which, if
signed, would have enabled the dissident countries to accept the
convention and protocol. This convention and protocol was never
ratified and consequently the proposals fell to the ground. From
then onwards, no success was achieved in reaching any settlement
between the two Governments.

57. On 16th September, 1948, it was decided by the Norwegian
Government to enforce “‘fully” the Royal Decree of 1g35. The
Norwegian Government were informed that this action on their
part could not fail to affect seriously the relations between the
two countries, and that the Government of the United Kingdom
were still prepared to try to reach an agreement regarding fishery -
limits. Alternatively the case could, in the view of the Government
of the United Kingdom, be brought before the International
Court of Justice, preferably by agreement, although as both
countries were parties to Article 36 (2) of the Statute of the Court,
either Government could bring the case before the Court unila-
terally. From this time onwards, the strict enforcement by the
Norwegian Government of the 1935 Decree produced a number
of arrests of British vessels within the decree.line, but outside
the red line, and, in respect of all interferences with British vessels
“outside the Jimits which the Court holds that Norway is entitled
to reserve, the Government of the United Kingdom now claims
the award of damages. Further particulars of these arrests, and
of the damages claimed by the Government of the United King-
dom, are contained in Part III of this Memorial.

58. During the winter of 1948-1949 discussions were held in
London by representatives of the two Governments with the object
of reaching a settlement of the dispute. The representatives of the
two Governments succeeded in reaching agreement upon recom-
mendations to their Governments, which included a fishing conven-
tion providing for a new compromise line as the limits of Norwegian
exclusive fishery rights. The Government of the United Kingdom
accepted these recommendations, but the Norwegian Government
found itself unable to do so, and so informed the Government of
the United Kingdom in July 1949.
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59. The Government of the United Kingdom then reached the
conclusion—with which it is confident that both ifs opponent the
Norwegian Government and the Court will agree—that during the
past quarter of a century every effort which two friendly Powers
could make to settle the dispute by negotiation had been exhausted.
In consequence, being devoted to the rule of law in international
affairs and in conformity with the provision in the Charter that
normally legal disputes should be decided by this Court, the
Government of the United Kingdom instituted these proceedings
by application on 24th September, 1949.

PART 11

Contentions of the Government of the United Kingdom regarding
the principles of international law to be applied
in defining base-lines

6o, The dispute between the Governments of the United King-
dom and Norway, as stated in paragraph 8 of the Application,
concerns the lines prescribed by the Royal Decree of 1935 as the
base-lines for the delimitation of the Norwegian fisheries zone. The
Government of the United Kingdom, for the purpose of the present
dispute, has agreed that the fisheries zone shall be delimited on the
assumption that it extends to seaward four sea miles from such’
base-lines as, in the opinion of the Court, the Norwegian Govern-
ment is entitled to lay down under the applicable principles of
international law relating to base-lines for territorial waters. On
the other hand, the Government of the United Kingdom, for the
reasons set out in the following paragraphs, disputes that the
base-lines laid down by the Royal Decree of 1935 have been drawn
in accordance with the applicable principles of international law.

61. The Government of the United Kingdom advances four
main contentions in regard to the legality of the base-lines contained
in the Royal Decree of 1935 : -

A —International law does not give to each State the right
arbitrarily to choose its own base-lines and a State, in
prescribing base-lines for any particular area, can therefore
do so only within the limits imposed by international law
(paras. 62-67).

B.—The applicable rules of international law which restrict a
State’s determination of its base-lines are those set out in
paragraphs 68-122, below.

C.—The base-lines prescribed in the Royal Decree of 1935 do not

" conform to the above-mentioned rules of international law
and are therefore illegal and invalid under general inter-
_ national law (paras. 123-140).

3
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D.—If the Norwegian Government, as appears to be the case,
seeks to justify the base-lines of the Royal Decree of 1935
on special historic grounds, the onus lies upon it both to.
prove in fact and to establish in law its exceptional claim
(paras. 141-145). The answer of the United Kingdom to.
this claim will therefore be reserved for its Reply to the
Counter-Memorial.

The detailed arguments of the United Kingdom Government in.
support of each of these contentions wille now be developed in.
turn.

A.—A State is not free to fix its own base-lines except within
the limits imposed by international law

62. The concept of the territorial sea, which is universally-
recognized in international law, is that of a continuous belt of sea,
of even width, attached to the coasts of a maritime State. No State:
can claim exclusive fishery rights outside territorial waters. (See,.
inter alia, Gidel, Le¢ Droit international public de la Mer,-Vol, 1,
P- 489.) Norway- appears herself to subscribe to this concept since
she claims a continuous belt of four sea miles, and since, in her
reply to point 1 of the questionnaire which was circulated to govern-
ments before the Hague Conference on the Codification of Interna-
tional Law held in 1930 (Bases of Discussion, League of Nations.
Document 74.M.39.1929.V, p. 172), she said :

“The Norwegian Government agrees with the committee’s pro-

. posal to take as a starting point the principle that a State has.

sovereignty over a ceriain zone of sea washing its coasts.”
The traditional concept of the territorial sea found expression in the-
report of the Second Committee of the Conference (Plenary Meetings,
League of Nations Document C.351.M.145.1930, V, p. 126) in the-
following two provisions of the draft code attached to the report :

(a) Ariicle 1.—"“The territory of a State includes a belt of sea.
described in this convention as the territorial sea.”

(b) Paragraph 1 of the report of the Second Sub-Commattee (ibid.,
p. 13r).—“Subject to the provisions regarding bays andislands,
the breadth of the terrtorial sea is measured from the line
of low-water mark along the entive coast.”

The concept is too well recognized and too well established in law-
to require further citation of authorities.

The point which it is here desired to emphasize is that the terri-
" torial sea, as it has been admitied into international law, is an.
appendage to the geographical coast line of a State. It follows that
the base-line from which a maritime belt extends is essentially the
line on the coast which marks the end of the land and the beginning"
of the sea. A State, in determining the base-line for its maritime-
belt, is, therefore, bound, in the first instance, to do so by reference:
to the physical line of its coast. '
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The fact that the broken character of a coast line may tend to
enclose areas of sea within the land frontier of a State has led to the
recognition in international law that, under certain defined condi-
tions, the base-line may be amended so as to include those areas
of sea within the national territory of the State concerned as internal
waters. In that event, the base-line is drawn—but only at the
places on the coast where such conditions exist—by geometrical
construction from the configuration of the coast rather than by
absolute reference to the physical line joining the land and the
sea. Professor Gidel (Le Drost international public de la Mer,
Vol. 111, p. 517) well expresses this general principle :

“La ligne de départ de la mer territoriale peut correspondre a
des données physiques immeédiates, ou résulter médiatement seule-
ment des éléments naturels par l'intermédiaire d’une construction
géométrique.”

63. Although international law does not require the base-line
in all circumstances to coincide with the line of division between
land and sea, this does not mean that the definition of its base-line
is left to the arbitrary choice of the coastal State. On the contrary,
the cases in which a departure from the normal line of the coast is
permitted are exceptions to the main rule, strictly limited by
international law, and, when an exception is allowed, the base-line
may be drawn only by geometrical construction from the physical
facts which justify the exception.

Differences there have been concerning the precise limits set by
the rules of international law to departures of the base-line from the
line of the coast. But there can be no real doubt that the limits
within which such departures will be permitted are established by
international law, The preoccupations of jurists with such matters
as the tide level, bays, estuaries, islands, rocks, etc., are themselves
evidence that base-lines are within the regulation of international
law. The draft conventions of such learned bodies as the Institute
of International Law (Paris Conference, 1894, 13 Annuaire, p. 328 |
Stockholm Conference, 1928, Annuaive, p. 755), the American
Institute (Rio Conference, 1927, 23 A.J.I.L., Special Supplement,
p- 370), the International Law Association (Report of the 34th Con-
ference, 1926, p. 101) and the Harvard Research (1929, 23 A.J.1.L.,
Special Supplement, p. 243) all assume that the gquestion of the
base-line is governed by international law, and lay down rules in:
regard to the tide level, bays, etc. The same assumption 15 made
both in the preparatory work of the 1g3¢ Conference held at The
Hague (Bases of Discussion, pp. 35-64, and p. 193) and in the report
of the Second Sub-Committee on Territorial Waters (Plenary
Mestings, p. 131), which also formulated certain draft rules in
regard to base-lines.

64. The above evidence, in the submission of the Government
of the United Kingdom, establishes beyond question that a State,
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in fixing its base-lines, is Jimited, first by geographical facts, and
secondly by rules of international law which determine the legal
consequences of those facts.

Moreover, the Government of the United Kingdom contends
that the onus is upon a State, which fixes a base-line departing in
any particular place from its geographical coasts, to justify that
departure as one permitted by international law. All the draft
conventions mentioned in paragraph 63 above state the rule that
the maritime belt extends from the low-water mark on the coast
as the primary rule. That this is the primary rule is made partic-
ularly clear in the formulation of the rules regarding the base-line
in the report of Sub-Committee No. 2 of the Hague Conference of
1930 (Plenary Meetings, p. 131). The purport of this rule, the text
of which is given in paragraph 62 above, is that, subject to the
rules regarding bays and islands, the base-line is the line of low-
water mark along the entire coast. It follows that any departure of
the base-line from the line of low-water mark on the coast has to
be specifically justified as within one of the exceptions permitted
under the rules of international law regarding bays, islands, etc.

65. The above contention is reinforced by “the consideration
that the primary rule of maritime law is that the seas are free. It
is not proposed to take up the time of the Court by examining here
the emergence of the freedom of the seas as the basic principle of
maritime law (see Gidel, op. cit., Vol. I, pp. 143 ef seq.). The atten-
tion of the Court is, however, drawn to the following observation
of Professor Gidel made in connection with the base-line for islands
(Gidel, op. cit., Vol. 111, p. 674) :

“L'idée qui domine le droit de mer est l'idée de la liberté de

I'utilisation licite et normale des espaces maritimes ; toute restric-
tion inutile & cette liberté doit étre evitée.”

66. It follows that there is a presumption of law that waters
of the sea are free, and that any claim to sovereignty over a given
area of sea has to be justified as an exception recognized by inter-
national law. One such recognized exception is the belt of the
territorial sea. International law, as said in paragraph 62 above,
also recognizes that areas of sea may in certain conditions be so
far enclosed by land as to be part of the national territory and
inland waters of the coastal State. In that event, the base-line
departs from the line of the coast, and is drawn across the seaward
entrance of the inlarid waters. The base-line is then both the outward
limit of inland waters and the starting point for delimiting the
territorial belt to seaward. The presumption in favour of the
freedom of the seas is thus of particular importance in regard to
the rules governing such amendments of the base-line. Any
departure of the base-line from the coast involves an encroachment
of inland waters upon the sea, which constitutes an even more
serious derogation from the freedom of the seas than the extension



MEMORIAL OF THE UNITED KINGDOM (27 T 50) 50

rof territorial waters. For the customary right of innocent passage
has no application to inland waters.

67. The Government of the United Kingdom, for all the above
reasons, submits that :

(r) The Norwegian Government, in laying down base-lines for
the Norwegian coasts north of 66° 28’ 48" in the Royal Decree of
1935 was only entitled to do so within limits imposed by inter-
national law. _

(2) Under general international law the base-line of a State's
maritime belt and fisheries zone is primarily the line along its
entire coast marking the division between land and sea.

(3) Under general international law, that is, apart from the
question of historic usage which will be dealt with hereafter,
departures of the base-lines of the 1935 Decree from the line of
the Norwegian coast (and these departures are in fact almost
continuous) can only be justified if they fall under exceptions to
the primary rule in (2) which have been specifically sanctioned
by international law,

B.—The applicable rules of law
68. (a) The rule of the low-water mark along the eniive coast.

Reference has already been made to the rule that, in general,
the base-line coincides with the line of the coast. Formerly, there
were some writers who supported the high-water mark as the
criterion of the coast line for the purpose of delimiting the territorial
sea. Modern treaty and diplomatic practice is, however, overwhelm-
ingly in favour of the low-water mark as the criterion. The
low-water mark was adopted as the rule at the Hague Conference
of 1930 both in Basis of Discussion No. 6 (Bases of Discussion,
P-39) and in the report of Sub-Committee No. I1 (Plenary Meetings,
p. I31).

Differences were found at the conference to exist in the practice
of States concerning the determination of the low-water mark,
Some States used the mean of all tides, some the mean of spring
tides, others the lowest tide, etc. Sub-Committee No. II in its
report proposed the following two paragraphs to express the rule
of the low-water mark : .

“‘Subject to the provisions regarding bays and islands, the breadth
of the territorial sea is measured from the line of low-water mark
along the entire coast,

For the purposes of this convention, the line of low-water mark
15 that indicated on the charts officially used by the coastal State,
provided the latter line does not appreciably depart from the line
of mean low-water spring tide.”

The sub-committee explained in an observation that the line
indicated on official charts was chosen as the most practical criterion,
and that the requirement that the line should not appreciably
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depart from the line of mean low-water spring tides was added as
a safeguard against abuse.

69. The formula proposed by Sub-Committee IT, which accords
with international practice, has met with general acceptance, and
is accepted by the Government of the United Kingdom. It is,
however, again emphasized that the rule has to be read as a whole.
A State is not entitled to maintain that the limits of its land
territory are to be ascertained by reference to conditions at low
water, and, at the same time, to reject the rule that the base-line
follows the low-water mark along the entire coast except where
a departure is specifically sanctioned by international law.

Bays

7o, (b) A State is only entitled—apari from historic usage—io
trace the base-line across the waters of an indentation at the nearest
point to the enirance at which the width does not exceed 10 miles and
then only 1f an indentation qualifies in law as a bay.

The fact that the same considerations do not apply to enclosed
waters as to the open sea has always been recognized. The distinc-
tion is taken by Grotius (De Jure Belli ac Pacis, Lib. 11, Cap. 11II,
§ 8) and by the classical writers of the eighteenth and nineteenth
centuries. The classical writers did not, however, contemplate
extensive appropriation of the sea under this principle. Grotius,
for example, was careful to set limits, though not clearly defined
limits, to such appropriations :

“Ad hoc exemplum videtur et mare occupari potuisse ab eo,
qui terras ad latus utrumque possideat, etiamsi aut supra potest
ut sinus, aut supra et infra ut fretum, dummodo non e magna sit
pars maris, ul non cum tervis comparata portio earum videri possit.”

Similarly in the eighteenth century Vattel (Le Droit des Gens,
Liv, I, Chap. XXI1I, § 201) wrote :

“Tout ce que nous avons dit des parties de la mer voisines des
cotes, se dit particulidrement et & plus forte raison des rades, des
baies et des détreits, comme plus capables encore d'étre occupés,
et plus importants a la streté du pays. Mais je parle des bates et
des détroits de pew d'étendue, et non de ces grands espaces de mer
auxquels on donmne quelquejois ces moms, tels que la baie d"Hudson,

)

le détroit de Magellan, sur lesquels I'empire ne saurait s'étendre,
et moins encore la propriété.”

Afterwards, when the cannon-shot principle played an mmportant
part in the development of the concept of the territorial sea, it was
natural that it should also influence the theories of some writers
concerning the limits within which the appropriation of bays is
permissible. Thus writers such as Ortolan (Diplomaiie de laMer,
Tome I, p. 145), Calvo (Le Droit iniernational, Tome I, Section 367)
limited the appropriation of bays to those the mouths of which
could be controlled by cannon placed on either shore. Writers such
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as Wheaton, Elements of International Law (8th ed.), § 188, and
Phillimore, Commentaries (3rd ed.), Book I, Chapter VIII, on the
other hand, preferred simply the test of the ability to exercise
physical control of the bay. Moreover, the increasing range of can-
non during the nineteenth century more and more divorced the
cannon-shot principle from the practice of States in regard to the
territorial sea. Consequently, so far as concerns the opinion of
jurists, the position at the end of the nineteenth century was that
there was virtual unanimity that only bays of limited width can
be included in the territory of a State but that there was no precise
rule determining the maximum width, which had been unanimously
and definitively accepted.

71. The position was much the same at the end of the nineteenth
century in regard to the practice of States, except that, as will be
seen, an mmportant tendency had showed itself towards the defini-
tion of the maximum width of the bays which can legally be appro-
priated by a State without reliance upon an historic title. The
extensive claims of some States to sovereignty over adjacent waters,
including the claims of England to the Narrow Seas and of Den-
mark to Northern Waters, had either been abandoned or fallen
into desuetude during the eighteenth century. Afterwards, in
addition to the territorial belt, States asserted claims of a varying
nature to the waters of bays or other inlets. The process of defining
the limit of legitimate claims in regard to bays may be said to have
begun in 1839 with the Anglo-French Fishery Convention, the
object of which was to settle differences between the two countries
concerning their respective rights to exclusive fisheries, especially
the French right to exclusive oyster fisheries in the Bay of Cancale
(Granville) (Hertslet, Treaties and Conventions, Vol. V, p. 89).
Article IX of this treaty having provided for an exclusive right of
fishery for each country within 3 miles off low-water mark along
the whole extent of its coasts, continued as follows :

“It is equally agreed, that the distance of 3 miles fixed as the
general limit for tlg1e exclusive right of fishery upon the coasts of
the two countries, shall, with respect to bays, the mouths of
which do not exceed 10 miles in width, be measured from a straight
line drawn from headland to headland.”

This clause, it will be seen, ounly reserved bays, the enérances of
which between their headlands did not exceed 10 miles. The same
clause was repeated in a further fishery convention between the
two countries in 1867, which, however, was not ratified by Irance
on other grounds, (Fulton, Sovereignty of the Sea, p. 619.)

72. In 1853, in the case of the Washingion (Hudson, Cases on
International Law, p. 445), Umpire Bates referred with approval
to the limit of T0 miles imposed in the Anglo-French Convention :
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“This doctrine of headlands is new, and has received a proper
limit in the Convention between France and Great Britain of
znd August, 1839.”

Although Umpire Bates was scarcely correct in saying that the
doctrine of headlands was new in 1853, his opinion thatit should
be limited by the ro-mile rule soon won numerous adherents. In
1868 the North German Government agreed with Great Britain
that the ro-mile rule, in a form similar to that in the convention
with France, should apply in regard to the exclusive fisheries off
the north German coasts (British Board of Trade Notices to Fisher-
men, Hertslet, Commwercial Treaties, Vol. XIV, pp. 1055 and 1057).
In 1882 the 10-mile rule received further extension in Article 2 of
the North Sea Fisheries Convention which adopted it in the follow-
ing altered form :

“As regards bays, the distance of three miles shall be measured
from a straight line drawn across the bay, in the part nearest the
entrance, at the first point where the width does not exceed
10 miles.”

This formula for bays was endorsed by Belgium, Denmark and the
Netherlands in addition to Great Britain, France and Germany.
Only Norway and Sweden decided not to subscribe to the conven-
tion ; a refusal which is believed to be due to the adoption in the
convention of a three-mile limit and not to the fact that it adopted
a 10-mile rule for bays. It will be observed that the ro-mile rule as
applied in the 1882 Convention, does not reserve only those bays
with entrances not exceeding 10 miles but reserves all bays within
a 1o-mile line across the bay. -

73. Meanwhile, a long-standing dispute between Great Britain
and the United States concerning the bays in which exclusive
fisheries were reserved to Great Britain off the Atlantic coasts of
Canada and Newfoundland by the Convention of 1818 had again
come to a head in 1885, and the so-called Chamberlain-Bayard
Treaty was signed in 1888 (British and Foreign State Papers,
Vol. 79, p. 267). The convention, at the suggestion of the United
States, and, indeed, with some reluctance on the part of Great
Britain, provided that—apart from certain named bays—the
10-mile rule in the form found in the North Sea Convention should
be applied to bays on the North Atlantic coasts of America. The
convention proved abortive, since the United States Senate failed
to ratify it, and, until the famous Arbitration of 1910 mentioned
below, the even narrower rule of a six-mile limit was applied as a
modus vivend: (Fulton, op. cit., p. 628).

74. In addition, the 1o-mile limit was adopted in Fishery Con-
ventions between Spain and Portugal of 1885 and 1893 (British and
Foreign State Papers, Vol. 77, p. 1182, and Vol. 85, p. 420), a
fact which is the more significant because these two countries
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claimed territorial belts the double of which exceeds 1o miles,
Again, the Anglo-Danish Fishery Convention of rgor applied the
10-mile limit to the Faroes and to Iceland. Admittedly, the ro-mile
limit was applied in nineteenth-century State practice as a con-
ventional rule, but the principle that, apart from historic titles,
claims to bays inter fauces terre must be réstricted had received
wide recognition, Thus, in 1894 the Institute of International Law
(Paris, 13 Annuaire, p. 2g2), although it had differences of opinion
as to the Jimit being ro or 12 miles, was agreed in adopting one or
other of these limits as the general rule for bays. In the result, the
Institute, which was then advocating a 6-mile territorial sea, voted
by a majority in favour of a 12-mile limit for bays. In 1895, how-
ever, the International Law Association unanimously preferred the
10-mile limit as having the sanction of practice. (Report of the
17th Conference, p, 109.)

75. Parallel with the tendency during the nineteenth century to
narrow and define the bays which a State may ordinarily claim as
part of its inland waters, it was recognized that a certain number
of wider bays, such as the Chesapeake Bay m the United States,
and the Bay of Conception in Newfoundland, belonged to the
coastal States concerned, by reason of their long and continuous
assertion of sovereignty over the bays. This distinction between
historic and ordinary bays was endorsed both by the Institute of
International Law in Article 3 of its draft of 18g4 (13 Annuaire,
p. 329) and by the International Law Association in Article 3 of
its draft of 1895 (Report.of 17th Conference, p. 109). Both these
learned bodies, in laying down respectively a limit of 12 and 10
miles for ordinary bays, added the proviso :

“Unless a continued usage of long standing has sanctioned a
greater breadth.”

The recognition at the close of the nineteenth century of a distinct
class of “historic”” bays only serves to emphasize that claims to
ordinary bays were regarded as subject to the strict regulation of
international law with respect to their width,

The onus of proof, in the case of a claim to an historic bay, 1s on
the State claiming it, and, therefore, the Government of the United
Kingdom will défer to its Reply its comments on Norway’s claims
to fjords and other inlets on historic grounds.

76. In 1910 occurred the North Atlantic Coast Fisheries Arbi-
tration between Great Britain and the United States (hereafter
called “‘the 1910 Arbitration”). The Chamberlain-Bayard Treaty
not having come into force, disputes continued between the two
countries concerning the proper interpretation of the 1818 Con-
vention, and especially the clause which reserved “‘bays” for
British fishermen. Broadly speaking, Great Britain argued that
the word “bays’” was used in the 1818 Convention in its geogra-
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phical sense, and reserved for British fishermen all bays infer
fauces terre. The United States, on the other hand, argued that
“bays” must be interpreted to mean only bays which, under
international law, were within the territorial waters of Great
Britain, and contended that this reserved only those bays whose
entrances did not exceed 6 miles in width. Great Britain, in reply,
contended that there was no rule regarding the width of bays
in 1818 and, secondly, that in 1gro there was still no specific
rule of international law imposing a definite limit on the width
of bays, the ro-mile limit being said to be conventional,

77. The tribunal, in its award (Wilson, Hague Arbitration Cases,
p. 182), rejected the United States’ contention that the 3-mile
limit must always be applied strictly even within bays, and refused
to apply a six-mile limit to bays. It held (p. 186) that, as a matter
of construction, the word “‘bays” in the 1818 Convention was
used in its geographical sense, and was intended to reserve all
bays within a line drawn at the place where the body of water
ceased to have the configuration of a bay. The tribunal, by an
express application of the intertemporal law, held itself unable
to interpret the 1818 Treaty in the light of subseguent international
acts favouring a specific limit of 10 or 12 miles (p. 182). Although
the tribunal, for this reason, felt itself unable to apply the ro-mile
limit it recommended to the parties the adoption of the 1o-mile
limit for all bays other than those for which specific limits were
fixed by the award. Moreover, both States subsequently accepted
this recommendation (105 British and Foreign State Papers, p. 287).
Judge Drago, in his well-known dissenting judgment (p. 205),
referred to the ro-mile limit as a principle supported “‘by the
acquiescence and the practice of many nations”. Moreover, despite
the British arguments against there being a specific limit laid
down by international law, he held the ro-mile limit to be the
established usage of Great Britain,

8. The British attitude in regard to the ro-mile limit, it must
be admitted, showed some inconsistency during the first quarter
of the present century. The 1o-mile limit was applied in the several
fishery conventions mentioned above, but in 1907, after the Moray
Firth disputes, Lord Fitzmaurice, Under-Secretary of State for
Foreign Affairs, said in the House of Lords that, apart from
special conventions, a six-mile limit applied to bays (169 Hansard,
column ¢8g). In 1908, however, he seemed to regard the question
of bays as unsettled (196 Hamsard, column 236). In the 1910
Arbitration, British Counsel denied that there was any settled
rule, but Great Britain, despite the tribunal’s award giving her
all “bays” under the 1818 Conventions, accepted its recommend-
ation that the ro-mile limit should be applied to all bays not
specifically defined in the award In 1927, in the case of The
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Fagernes * (1927 P. 311), the Crown, while recognizing that there
was no settled limit fixed, by international law for the breadth
of bays, disclaimed jurisdiction over a place in the Bristol Channel
where the width is 2o miles, In a much earlier case (R, v. Cunning-
ham, 1859, Bell's Crown Cases), the English Courts had held that
there was jurisdiction much further inland where the Channel
was r0 miles wide {para. 135 below), but the judgment had been
expressed in terms which had been regarded by some as meaning
all that part of the channel which lay between the Counties of
Glamorgan and Somerset was within the jurisdiction.

7g. These differences in the attitude of British authorities
concerning the precise limit of bays that may be claimed as national
territory are no indication that the question of bays is not regulated
by international law. On the contrary, they only indicate that
the precise limit was not yet finally settled, and, if there was a
change in British policy during this period, it was in favour of
narrowing the limit of territorial bays to 6 miles. In fact, as will
be shown, there is the strongest evidence that international law
Tecognizes that—apart from historic titles—bays can only be
claimed as part of a State’s territory within strict limits and that
the limit is that of ro miles.

8o0. Thus, in addition to the practice in fishery conventions
already mentioned, which continued unchanged, some States
clearly showed that they treated the ro-mile limit as already a
rule of general international law by applying it also in neutrality
proclamations. Examples are France in a decree of 1912, and in
Instructions to Naval Commanders (Crocker, The Extent of the
Mavginal Sea, p. 529) and the Netherlands and Uruguay in decrees
of 1914 (Harvard Research Draft, p. 268; 23 A.J.L.L., Special

1 Thiswas a ¢ase decided by the English courts. Tt arosc out of 2 collision between
a British vessel, the Corwnish Coast, and an Italian vessel, The Fagernes, which
occurred in the Bristol Channel. The point where the collision took place was between
10} and 124 miles off the English coast, and o4 or 7% miles off the Welsh coast (i.c.
where the Channel was 20 miles wide). The court of first instance (1926 Probate 185)
Theld that the watcers where the collision oceurred were fnier fquces tevvee, and accord-
ingly within the bodies of the Counties of Devon and Glamorgan and therefore
within the jurisdiction of the High Court, When the case came hefore the Court
of Appeal the Attorney-General informed the Court that he was instructed by the
Seeretary of State for Home Affairs that the point where the collision occurred was
not within the limits to which the territorial sovereignty of His Majesty extended.
Two members of the Court of Appeal considered that this statement was conclusively
binding upon it, and accordingly reversed the judgment of the Court below. The
third member, while concurring in the reversal of the decision, held that the state-
ment was not necessarily binding on the Court, but that, haviong regard to the general
trend of modern jurists, to limit the width of the jauces fevr@ within which there
was territorial sovereignty, the Court should be guided by the mformation so
given. Two members of the Court of Appeal also indicated that they were doubtful
if they would have ¢oncurred in the conclusion reached in the Court below, even if
the Attorney-General had not intervened and no such statement by the Home
Secretary had been made.
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Supplement). Moreover, the absence of such action by other States
does not necessarily indicate that they did not regard the ro-mile
limit for bays in this way. Again, all the draft conventions,
produced by learned societies in anticipation of the Codification
Conference of 1930, envisaged a general rule limiting the width
of ordinary bays and distinguishing them from bays claimed by
long usage. Article 7 of the draft convention of the International
Law Association (Report of the 34th Conference, 1926, p. 101)
went to the length of applying the territorial limit strictly in all
ordinary bays. Article 6 of the draft convention of the American
Institute on the National Domain (Rio Conference, 1927, 23
A.J.LLL., Special Supplement, p. 370) stated the rule for bays in
a form similar to that of the North Sea Fisheries Convention, but
left blank the actual number of miles to be specified as the limit.
The 1o-mile limit was adopted in all the other drafts, i.e. Article 4
of the draft of the League of Nations Committee of Experts in
1926 (23 A.J.IL., Special Supplement, p. 366), Article 2 of the
draft of the Japanese International Law Association (1926, zbid.,
p- 376), Article 3 of the draft of the Institute of International
Law (Stockholm Conference, 1928, Annuaire, p. 756), and Article 5
of the Harvard Research draft (23 A.].I.L., Special Supplement,
PP.- 243 and 265). '

81. The replies of governments to the guestionnaire circulated
before the Codification Conference of 1930 showed considerable
divergencies in regard to the limit for bays varying from double
the width of the territorial sea to 10, 12 or (Italy only) 20 miles
or, in the cases of Norway and Sweden, no numerical restriction
at all. (Bases of Discussion, pp. 39-45.) The greatest measure of
support was, however, for the ro-mile limit, and it was adopted
in Basis of Discussion No. 7. Discussion of bays in the main
Committee on Territorial Waters centred upon historic bays, and
the question of ordinary bays was examined in Sub-Committee
No. II. The only limit for bays seriously entertained by the sub-
committee was that of 1o miles, which was incorporated in the
sub-committee's report as a draft rule in the following form
(Plenary Meetings, p. I3I):

“In the case of bays the coasts of which belong to a single State,
the belt of territorial waters shall be measured from a straight
line drawn across the opening of the bay. If the opening of the bay
is more than 10 males wide, the line shall be dvawn al the nearesi-
point to the entrance at which the opening does not exceed 10 mailes.”

82. The report of Sub-Committee No. Il was admittedly not
discussed by the main Committee on Territorial Waters. The
report, however, states in an observation on the above draft rule
(tbid.) that :
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“Most delegations agreed to a width of 10 miles provided a
system were simultaneously adopted under which slight inden-
tations would not be treated as bays.”

It is evident from this observation that there was no disposition
at the conference to enlarge the scope for claiming bays as inland
waters beyond the ro-mile rule.

It is also to be remarked that the ro-mile Jimit was incorporated
in the report of Sub-Committee No, IT, in Basis of Discussion No. 7,
and in the draft conventions of learned societies without express
reference to the limit fixed for the territorial sea. Mr. J. B. Moore,
afterwards judge of the Permanent Court, in a letter to Sir Thomas
Barclay in 1894 (13 Annuaire, p. 146, note) explained the 1o-mile
rule for bays as having been arrived at by taking the 3 miles of
territorial sea on either side of the bay and adding to these 6 miles
a further 4 miles. He said : : :

“The transgression of an encroachment upon territorial waters
by fishing vessels is generally a grave offence, involving in many
instances the forfeiture of the offending vessel, and it 1s obvious
that, the narrower the space in which it is permissible to fish, the
more likely the offence is to be committed. In order, therefore,
that fishing may be both practicable and safe and not constantly
attended with the risk of violating territorial waters, it has been
thought expedient not to allow it where the extent of free waters
between the 3-mile line drawn on each side of the bay is less than
4 miles. This 1s the reason of the ro-mile line.”

83. This explanation of the 10-mile rule has often been quoted,
but it appears to be a rationalization of the rule rather than its
basic principle, The statement is, in fact, a repetition of the argu-
ment used by the United States in the Chamberlain-Bayard
Treaty negotiations to induce Great Britain to give up larger
claims to bays in favour of the ro-mile rule of the 1887 North Sea
Convention (North Atlantic Coast Fisheries Arbitration, Vol. 3,
p-948). At any rate, the 10-mile limit seems primarily to have been
adopted by States to echo the words of Umpire Bates (see para. 72
above) in order that “'a proper limit may be placed upon exclusive
claims to bays'., This was certainly the case in the North Sea
Convention of 1882.

84. Moreover, both Sir Thomas Barclay in 1894 (13 Annuaire,
p. I45) and in 1922 Sir Cecil Hurst, afterwards President of the
Permanent Court { British Year Book of International Law, Vol. 3,
PP. 42 et seq.), regarded the ro-mile limit as associated with the
range of vision principle of earlier times. The English common law
recognized a rule whereby “that arm or branch of the sea which
lies within the fauces terre@ where a man may reasonably discern
between shore and shore is, or at least may be, within the body of
a county” (Lord Hale, De Jure Maris, p. 1, c. 4). Sir Cecil Hurst
regarded the ro-mile  limit in English practice as the working
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equivalent in modern times of the old range of vision rule (op. cit.,
p. 54). Professor Gidel (op. cit., Vol. 111, p. 572) also refers to the
connection of the rule with the visibility test :

“L’élément visibilité doit recevoir dans toute cette matiére une
importance de premier ordre et c’est & ce titre aussi que la longueur
de dix milles qui répond aux conditions normales de la visibilité
sur les cbtes de I'Europe occidentale mérite d’étre retenue comme
la distance-type.”

85. Whatever may be its theoretical basis, the ro-mile rule has,
as stated, been formulated in conventions, and applied in State
practice as an unqualified limit of 10 miles for bays, and as an
exception to the ordinary rule of the territorial sea. It is accord-
ingly submitted that the report of Sub-Committee No. IT in framing
the ro-mile rule as a rule for bays independent of the limit of the
territorial sea, is in accord with practice.

86, The Government of the United Kingdom, which, de lege
ferenda, would have preferred the even stricter rule of a 6-mile
limit, expressed its readiness in 1930 to accept the ro-mile rule
formulated by Sub-Committee No. II as being the principle which
both commands general support and has the sanction of interna-
tional practice, including the United Kingdom’s own practice.

87. The only alternative limit which has received any measurable
support is the 12-mile limit. As already seen (paras. 74 and 8o above),
the Institute of International Law proposed a 12-mile limit in
18G4, but abandoned it in 1928 for the ro-mile limit. A 12-mile
limit was supported in the replies of three States (Latvia, Finland
and Poland) at the xg30 Codification Conference. It was also adopted
by Bustamante (La Mer lerritoriale, p. 98) in his draft code prepared
before the report of the Codification Conference of 1930 favouring
the 1o0-mile limit was available. Moreover, Bustamante recorded
his hesitation “between the line of 1o miles, because of the inter-
national sanclion that it has gained, and the line of 12 miles".
It is indeed the weakness of the argument for the 12-mile limit
that it lacks the sanction of international practice—a deficiency
which can scarcely be regarded as met by the recent unilateral
proclamations of Yugoslavia and Saudi Arabia adopting a 12-mile
limit for bays.

88. The 12-mile limit has a significance only as the largest limit
that has ever been seriously suggested as the general limit for bays.
This larger limit was, however, brought before the Codification
Conference of 1930 and rejected in favour of the ro-mile rule found
in international practice. Further, as indicated in paragraphs 12
and 13 above, the Norwegian Government were in 1924 contending
that the ro-mile rule for bays was one which received its support.
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Definition of a bay for the purpose of applying the 10-mile rule

8g. The difficulty of defining curvatures of the coast which
gualify as bays is well known and, as already emphasized, was the
chief impediment to Sub-Committee No. II recording a final adop-
tion of the ro-mile limit in its report. Unless slight curvatures are
excluded, a State, by misuse of the 10-mile rule, could nullify the
fundamental principle that the belt of territorial sea extends from
low-water mark along the entire coast. The whole rationale of the
special rule for bays 1s that the penetration of the waters into the
land tends to enclose them, thus taking them out of normal use
by international maritime traffic and bring them within the intimacy
and use of the coastal State. Accordingly, it is clear, on principle,
that a bay in international law is an indentation which makes an
appreciable penetration into the land in proportion to the width
of its mouth.

go. The difficulty is to find a formula to express the proportion
between the width of the mouth and the penetration inland which
is required by international law. The tribunal in the 1910 Arbitra-
tion drew attention to the difficulty without solving it (Wilson,
Hague Arbitration Cases, p. 180) :

“The geographical character of a bay contains conditions which
concern the interests of the territorial sovereign to a more intimate
and important extent than do those connected with the open coast.
Thus conditions of national and territorial integrity, of defence,
of commerce and of industry are all vitally concerned with ‘the
control of the bays penetrating the national coast line. This interest
varies, speaking generally, in proportion to the penetration inland
of the bay; but, as no principle of international law recogmzes
and specified relation between the concavity of the bay and the
{)equilrements for control by the territorial sovereign, this tn-

unal, etc.” -

The above passage from the 1910 Award, although it does not lay
down any specific test, emphasizes that the chief element in any
test of a bay, is the penetration of the bay into the line of the coast.

gr. It follows that the legal, like the geographical, definition
of a bay, is essentially a matter of the geographical configuration
of the coast ; this is the reason why the meaning of “bay” in inter-
national law received comparatively little attention from jurists
before the Codification Conference, 1930, and why no State, except
Great Britain, thought it necessarv in its reply to the guestion-
naire to formulate a definition of a bay. It is also the reason why
at the conference the considerable discussion of the definition of
a bay in Sub-Committee No. II was devoted almost entirely to
geometrical formulz for measuring the physical proportions of the
bay.
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92. Great Britain, in its reply to the questionnaire (Bases of
Discussion, p. 41), proposed the following definition of bays for
the purpose of the ro-mile rule:

“A bay for this purpose is something more pronounced than a
mere curvature of the coast. There must be a distinct and well
defined inlet, moderate in size and long in proportion ta its width.”

‘Sub-Committee No. IT recognized that the crucial question is the
proportion between width of entrance and penetration inland, but
.considered the British definition to lack precision, British, German,
United States, French and Latvian formula were examined for
reducing the question of proportion to a geometrical test. (Gidel,
op. cit., Vol. ITI, pp. 584-592.) Another formula has since been
suggested by Dr. Miinch (Die Technischen Fragen des Kiistenmeers,
p. 97). One objection to all these formulz is that they scarcely fulfil
the fundamental need that the test should be one readily applicable
by mariners, The United States and French proposals were, however,
considered by Sub-Committee No. It to be sufficiently important
to be incorporated in its report as appendices (Plenary Meetings,
p. 132). Of these two proposals, it is that of the United States which
has attracted the greater support (Gidel, op. cit,, Vol. IIL, p. 585;
Miinch, op. cit., Section 2z, Part IV).

93. Sub-Committee No. IT did not record any opinion concerning
the particular formule proposed and reserved the possibility of
considering other formulae or modifications of those proposed. On
the other hand, the sub-committee did record the opposition of
delegations to treating slight curvatures as bays in the following
sentence, which has already been quoted in paragraph 8z above :

“Most delegations agreed to a width of 1o miles, provided a
system were simultaneously adopted under which slight inden-
tations would not be treated as bays.”

94. There can be no real doubt, it is contended, concerning the
general sense in which the word “‘bay” is used in international
law. It denotes a well-marked indentation whose penetration
inland is in such proportion to the width of its mouth as to con-
stitute the indentation more than a mere curvature of the coast.
The concept of a bay is well-enough understood, and in most
cases it will be enough to say that a bay is a well-marked inden-
tation whose penetration inland is in reasonable proportion to
the width of its mouth. In case of doubt concerning a somewhat
shallow indentation on the coast of Norway, the Government of
the United Kingdom would be content that the doubt should be
resolved by. applying the geometrical test proposed by the United
States delegation at the Codification Conference of 1930 (Plenary
Meetings, p. 132, Sub-Appendix A).
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Summary of the submissions -
of the Governmeni of the Uniled Kingdowi in vegard fo bays

05. The submissions of the Government of the United Kingdom
in regard to the bays which may be claimed as inland waters
are, accordingly, as follows :

(a) There has evolved a clear rule of international law, evidenced
by the opinions of jurists, the practice of States and the
proceedings of the Codification Conference 1930, that the
width of such bays is to be strictly limited except where
an historic title can be made out. ,

(b) There is almost universal agreement that the maximum
limit for the width of such bays is of the order of 10 or
12 miles.

(¢) Of these two distances, 10 miles is the one which has received
wide recognition in international practice and which was
favoured in the report of the 1930 Conference. Indeed, the
report emphasized the preference of delegations for the
stricter limit by recording that they only accepted a 10-mile -
limit subject to a restrictwe definition of the word “bay”.

{(d) In these circumstances the ro-mile limit as formulated in
the report of Sub-Committee No. IT is the limit which ought
to be applied in the present case as the general rule of
international law governing bays.

(¢) A bay for this purpose is any well-marked indentation of
the coast whose penetration inland bears a reasonable
proportion to the width of its mouth. (In case of dispute
the geometrical test proposed by the United States at the
1930 Conference might be applied.)

() The onus of proof in the case of a claim to a bay wider
than 1o miles, on historic grounds, is on the State making
it. (See para. 141 below ¢t seg.)

Effect on the base-line of islands, rocks or banks lying off the coast

g6. Writers did not, until comparatively recently, give detailed
consideration to the effect of islands upon the base-line of the
territorial sea. It_was assumed that isolated islands had their own
territorial waters on the same principle as a continent and that
otherwise the effect of islands was covered by the law relating
to bays and straits, Numerous writers, e¢.g. Azuni (Droit maritime
de I'Europe, p. 254), Ortolan (Diplomatie de la Mer, p. 156), Calvo
(Le Droit international, Vol. 1, Section 367), recognized that
islands may play a part in enclosing the mouth of a bay but,
where the island is merely placed off the open coast, they assumed
that the law relating to straits applies.

6
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g7. These assumptions of writers were fully justified in principle
because, as previously stated, the whole rationale of treating bays
as inland waters is that the configuration of the coast under
certain conditions encloses areas of the seas to such an extent
as to take them out of normal use by international maritime
traffic. If the special conditions do not exist, the waters remain
part of the open seas and there is a right of innocent passage
for international maritime traffic. In other words, the essential
distinction is whether the waters between an island and a mainland
constitute a channel leading to inland waters or whether they
constitute a channel connecting two parts of the free sea. This.

distinction was thus expressed by Calvo (op. cit., para. 368) :
“On distingue deux sortes de détroits: ceux qui aboutissent a
des mers fermées ou enclavées, c’est-a-dire dent la souveraineté
absolue peut étre revendiquée exclusivement par I'Etat dont elles.
baignent les cétes; et ceux qui servent de communication entre:

des mers libres.”

It is believed that, although it is necessary to give some greater
precision to the rules concerning the effect of islands upon ter-
 ritonial waters, the leading writers on international law were
entirely correct in treating the problem as basically a question
of bays and straits.

98. In addition, many of the classical writers referred with
approval to the decision in the British Prize Court of Lord Stowell
in the case of The Anna (18035, 5 C. Robinson, p. 373), where he
held the capture of a vessel within 3 miles of certain permanently
visible mud islands at the mouth of the Mississippi, but 5 miles
from the mainland, to have been made within the territorial.
waters of the United States. Lord Stowell considered it immaterial
that the islands were "‘not of consistency enough' to support the
purposes of life, uninhabited, and resorted to only for shooting'
and taking birds’ nests”, since “the right of dominion does not
depend on the texture of the soil”. He laid down that the islands.
were the natural appendages of the coast and. part of United
States territory so that in considering the validity of the capture,
the right of territory must be reckoned from the islands. Lord
Stowell’s decision was not concerned with the status of the waters.
lying between the islands and the mainland, but only with the
question whether these uninhabited islands close to the coast
could be reckoned as territory of the United States so as to possess.
territorial waters to be measured from them.

99. Seme of the fishery conventions mentioned above in con-
nection with bays also dealt with the question of “dependent
islands and banks”. Thus Article 2 of the North Sea Fisheries.
Convention of 1882 provided :

“The fishermen of each country shall enjoy the exclusive right.
of fishery within the distance of 3 miles from low-water mark along:
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the whole extent of the coasts of their respective countries, as

well as of the dependent islands and banks.”
Article 2 of the Anglo-Danish Convention of 1901 expanded this
formula to include specifically small rocks, using the phrase
“‘dependent islets, rocks and banks”, although it did nothing to
clarify the meaning of the word “dependent’”. These conventions,
again, were not concerned with the status of the waters between
the islands, rocks or banks and the mainland. They merely provided
for the right of exclusive fishery to attach to the waters off
dependent islands, rocks and banks up to the 3-mile limit.

100. The question of rocks and sandbanks was raised at the
Conference of the Institute of International Law in 1894
(13 Annuaive, p. 293), but was excluded from consideration
apparently because it was feared that to make allowance for rocks
and banks would lead to undue extension of territorial waters.
The Rapporteur, Sir Thomas Barclay, in a further report to the
Institute in 1912, emphasized the need for more study of the
question of islands and banks, but it was only in the years imme-
diately before the Codification Conference of 1930 that detailed
examination of this question was undertaken, In the course of
this fresh examination of the question of islands a tendency
developed to distinguish between individual islands and groups
of islands. This distinction, in the opinion of the Government of
the United Kingdom, is unsound in principle, and without any
basis in law, but, in examining the rules concerning islands, it
will be convenient first to consider individual islands, and then
to examine the supposed differences in the case of groups of islands.

Individual islands, rocks and banks

101. Distinction between islands and other elevations.—Article 5
of the draft convention drawn up by M. Schiicking, Rapporteur
of the League of Nations Committee of Experts (Bases of Dis-
cusston, p. 193), dealt with individual islands as follows :

If there are natural islands, not continuously submerged,
situated off a coast, the inner zone of the sea shall be
measured from these islands, except in the event of their
being so far distant from the mainland that they would
not come within the zone of the territorial sea if such zone
were measured from the mainland. In such case, the island
shall have a special territorial sea for itself.”

The effect of this article would be to allow the island (including
an elevation of the sea bed covered at high tide only) to be taken
into account in drawing the base-line of the mainland, provided
that the island lies within the territorial beit measured from the
mainland coast, On the other hand, if it lies altogether outside
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the primary territorial belt of the mainland, the article would only
allow it to have its own territorial waters, It is to be noted that
under this draft the foregoing rules would equally apply if the
elevation of the sea bed only showed at low tide.

102. On the other hand, Article 6 of the draft of the International
Law Association (Report of the 34th Conference, 1926, p. 1071),
Article 7 of the draft of the American Institute (Rio de Janeiro
Conference, 1927, 23 A.J.L.L., Special Supplement, p. 372), and
Article 4 of the draft of the Institute of International Law (Stock-
holm Conference, 1928, Annuaire, p. 757) provided simply that
islands, whether within or outside territorial waters, should have
their own territorial waters. In none of these drafts was the word
“island”’ defined so as to specify whether an island is to be deter-
mined by reference to conditions at low or high water.

103. The replies of governments to the guestionnaire circulated
before the Codification Conference of 1930 contained two opposing
conceptions. (Bases of Discussion, pp. 52-54.) One group main-
tained that an elevation of the sea bed, tc qualify as an island
entitled to its own territorial waters, must be permaneutly above
high-water mark and capable of occupation and use. The other
group maintained that any elevation which shows above water
at low tide is an “island” and entitled to its own territorial waters.
Buasis of Discussion No. 14 (1bid., p. 54), by way of compromise,
gave partial effect to both conceptions in the following draft rules :

“In order that an island may have its own territorial waters, it
is necessary that it should be permanently above the level of high
tide.”

“In order that an island lying within the territorial waters of
another island or of the mainland may be taken into account in
determining the belt of such terriforial waters, it is sufficient for
the island to be above water at low tide.”

The question was discussed at the 1930 Conference in Sub-
Committee No. IT, which adopted the rules of Basis No. 14 In
its report, but gave them greater precision in the following two
Tules :

Base-line
“Elevations of the sea bed situated within the territorial sea,

thouﬁh only above ‘water at low tide, are taken into consideration
for the determination of the base-line of the territorial sea.”

Islands

“Every island has its own territorial sea. An island is an area of
land, surrounded by water, which is permanently above high-
water mark."” ’
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Sub-Committee No. II, in an observation upon its formula for
islands, stated expressly that an elevation which is only exposed
at low tide is not to be regarded as an “island”, and may only
be taken into account if it was within the territorial belt of per-
manently dry land.

104. Consequently, under the rules drawn up by Sub-Committee
No. II, only land permanently above water possesses territonal
waters in its own right, and it possesses a belt of territorial waters
whether it is within or outside the territorial belt of the mainland
or other island as the case may be. A bank or rock exposed only
at low tide (low-tide clevation) is significant in regard to territorial
waters only if it lies within a belt of territorial sea measured from
the low-water mark of land permanently exposed, and then its
significance lies in the fact that it is taken into consideration as
a piece of territory for the determination of the territorial sea .

105. These rules, so far from being arbitrary, are founded on
the practical consideration that claims to territorial waters are
only admissible in respect of land permanently visible to mariners.
The objection to measuring the territorial sea from elevations that
are not permanently visible applies also to some extent in regard
to low-tide elevations lying within the territorial sea of land which
is permanently exposed. It was for this reason that in 1930 the
Government of the United Kingdom preferred that only land
permanently exposed should be taken into account. But the practical
objection is not so strong in the case of low-tide elevations close
to permanently visible land because other land-marks will nor-
mally be available to mariners enabling them to fix their position.
Sub-Committee No. IT also justified the rule drawn up in regard
to low-tide elevations by the analogy of the fishery conventions
which measure the zone of exclusive fisheries not only from the
low-water mark but also from “dependent islands, rocks and
banks”,

106. The Government of the United Kingdom, with some other
States, took the view in 1930 that for an elevation to rank as an .
island and have its own territorial waters, it must be capable of
occupation and use. This view, which is strongly supported by
Professor Gidel (op. cit., Vol. III, p. 675), was not adopted in
the report of Sub-Committee No. II. The Government of the
United Kingdom, however, understand the words in the rule

1 It is not necessary here to examine the question what is the status of waters
lying between a permanently exposed island or low-tide elevation on the one hand
and the mainland on the other, i.e. whether these waters are territorial waters or
inland waters, ar whether, il territorial waters, they may have the character of
straits in the event of their connecting two parts of the open sea, and being used
by international navigation. For the purpose of fisheries there is no practical
difference between territorial waters (whether or not forming part of a strait) and
imland waters.
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contained in the report “an area of land, surrounded by water,
which is permanently above high-water mark”, to mean an elevation
exposing an appreciable surface of land above the sea so as fo be
permanently visible in normal weather conditions. This would
accord with the principle upon which, as mentioned above, the
sub-committee’s rule was founded.

107. The Government of the United Kingdom also emphasizes
that a low-tide elevation lying wholly outside the territorial sea
as measured from the coast line or the mainland (or of an island)
cannot be taken into account at all in determining the base-line
of the mainland (or island). It makes no difference that the
elevation, which lies beyond the distance of the territorial belt
from the primary coast line, is within the width of the territorial
belt when measured from another such elevation which is situated
within the primary territorial sea and has therefore been taken
into account in extending the base-line. Such progressive extensions
of the base-line are inadmissible for the very reason that they
thrust the outer margin of the territorial sea too far from the
permanently visible land-marks. That this interpretation of the
rule laid down by Sub-Committee No. II is correct has beeu
expressly stated by Professor Gidel (0p. cit.,, p. 700 and p. 705,
note 1) and by Dr. Rastad (R.D.I., La Pradelle (xg31), Vol. 7,
p. 127), both of whom were members of the sub-committee, and
by Minch (op. c#t., Section 2o, Part III). In other words, the ruie
formulated by the sub-committee means precisely what it says
and no more. A low-tide elevation can only be taken into account
if it lies within the width of the territorial sea measured from
the actual low-water mark of a mainland or island.

108. The above rules distinguishing between islands and low-
tide elevations are considered to be a reasonable compromise
between opposing views and to be founded on pertinent practical
considerations. Moreover, they are broadly in line with the prin-
ciples of the North Sea and other fishing conventions. They are
commonly regarded as an acceptable solution of the difference in
regard to this branch of customary law. Accordingly, it is submitted
that the rules endorsed in the sub-committee of the Codification
Conference in 1930 ought to guide the Court in determining the
status and effect of particular islands, rocks and banks in the present
case.

109. Special considerations apply to the case of islands lying in or
off the mouths of bays. An island may lie either in or at the mouth
of a bay or inlet in such a position that the channels for practical
purposes give access only to inland waters. In this case, the rule
for bays applies, and the island may be used as a base-point for
carrying the base-line across the mouth of a bay otherwise too
wide to qualify at that point as a closed bay under the ro-mile
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tule. But, to have the effect of closing the bay, the intervals between
island and mainland and, if more than one 1sland is used as a base-
point, the intervals between island and island, must not exceed
10 miles (Gidel, op. cit., Vol. 111, p. 706). The rationale of this rule
is that the islands have the effect of closing an otherwise open bay.
On the other hand, a low-tide elevation cannot be used for the
purpose of measuring a 10-mile interval. There is no authority for
it and to do so would violate at least one of the principles on which
the ro-mile rule is said to rest, i.e. the principle of the range of
vision (see para. 86 above). Consequently, where the islands lie not
in but off the mouth of the bay, it is submitted that the question
whether the law of bays or straits is to be applied depends on the
facts of each case. If the islands, by reason of their position, push
normal coastal navigation outside the line of the islands, and the
intervals do not exceed 1o miles, the bay is closed. If, however,
normal coastal navigation passes across the entrance of the bay
inside the islands, the bay is not closed and the law of straits applies.

Straits

110. Except where an island has the effect of enclosing waters
in a bay or inlet, the channel between the island and the mainland
is a strait as was recognized by the Court recently in the Corfu
Channel case. It is therefore necessary to examine the principles of
international law governing straits. The replies of governments to
the League of Nations questionnaire (Bases of Discussion, pp. 55-60)
concerning the régime for straits, the shores of which belong
to a single State, showed a.large measure of agreement as to the
general principles. These principles were translated by the Pre-
paratory Committee into the following two rules of Bases Nos. 15
and 17 (Bases of Discussion, pp. 59-60) :

«When the coasts of a strait belong to a single State and the
entrances of the strait are not wider than twice the breadth of
territorial waters, all the waters of the strait are territorial waters
of the coastal State.” '

«Where a strait is merely a channel of communication with
an inland sea, the rules regarding bays apply to such strait and sea.”

Tt is evident that these rules are founded upon the classical and
logical distinction between open and closed waters. If the channel
connects two parts of the open sea, the law of territorial waters
above applies. 1f it leads from the open sea to inland waters, the
law governing bays applies.

111. The report of Sub-Committee No. IT maintained these prin-
ciples with minor amendments. The rule for straits set out in the
report is as follows :

“In straits which form a passage between two parts of the high
sea, the limits of the territorial sea shall be ascertained in the same
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manner as on other parts of the coast, even if the same State is
the coastal State of both shores.

When the width of the straits exceeds the breadth of the two
belts of territorial sea, the waters between those two belts form
part of the high sea. If the result of this delimitation is to leave
an area of high sea not exceeding two miles in breadth surrounded
by territorial sea, this area may be assimilated to territorial sea.”

The report provided that the rule for bays should apply to straits
giving access to inland waters, not in a separate article, but in the
following observation upon the rule for straits :

“The application of the article is limited to straits which serve
as a passage between two parts of the high sea. It does not touch
the regulation of straits which give access to inland waters only.
As regards such straits, the rules concerning bays, and where neces-
sary islands, will continue to be applicable.”

The sub-committee, ex abundanti cautela, also stated in its observ-
ation that the waters of a strait connecting two parts of the open
sea may not be regarded as inland waters. In such straits, the waters
have the status of the territorial sea, even although the shores of
the strait are nowhere wider apart than twice the width of the
. territorial sea. A strait can only attract the status of inland waters
when it gives access to inland waters and is assimilated to a bay.

112. The submissions of the Government of the United Kingdom
in regard to the effect of islands, rocks and banks upon the base-
lines are, therefore, as follows :

(1) An island, that is, an area of land surrounded by water,
which is permanently above high-water mark, has its own
territorial sea and its own base-line,

(2) An elevation of the sea bed, only above water at low tide,

* which is situated within the territorial belt of a mainland (or
of a permanently dry island) counts as a piece of territory
for the purpose of the delimitation of territorial waters. It is
sufficient for the purpose of this rule that the elevation is
only partially within the territorial belt, in which case the
whole of the elevation is so taken into account.

(3) A low-tide elevation, situated wholly outside the territorial
sea measured from the low-water mark of a mainland (or of
an 1sland as the case may be), cannot be taken into account
at all in determining the base-line of the mainland (or island)
even if it should lie within (in the present case) 4 miles of
another such elevation which is within the territorial sea of
the mainland (or island).

(4) If a strait or sound between a mainland and an island (or a
low-tide elevation inside the territorial belt) or between two
islands, connects two parts of the open sea, the law of straits
applies and each piece of territory has its own territorial
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waters and its own base-line. If, however, the strait or sound
lies between an island and the mainland and if it connects one
part of the open sea, not with another part, but with inland
waters, the law for bays applies, and the base-lines may be
joined at the nearest place to the seaward entrance where the
interval does not exceed 10 miles in width. Low-tide eleva-
tions cannot, however, be used for measuring a I0-mile
interval. In case of doubt as to the status of a particular
channel, the test is whether the channel would reasonably
be used for coastwise navigation by international maritime
traffic.

(5) If permanently dry islands lie in or off the opening of a bay
(including a sound classed as a bay under (4)) which is more
than 10 miles wide, they may be used like stepping stones to
carry the base-line across the opening if the intervals nowhere
exceed 1o miles. This is subject to the islands ‘in fact closing
the bay by throwing coastwise navigation cutside the island
or line of islands, and not leaving a channel inside the 1slands,
which would reasonably be used by international maritime
traffic. In the latter event the rule as to straits applies.

Groups of islands

113. General international law, whether customary or conven-
tional, has not recognized any special principle, either giving a
peculiar status to the waters of an archipelago or in any way except-
ing them from the ordinary rules governing islands, bays and straits.
The classical writers, although they recognized that islands in the
mouth of a bay may enclose the bay under certain conditions
(para. g6 above), were silent-even as to the possibility that the
waters of an archipelago might be subject to special rules. Indeed,
it was not until after the 1914-1918 war, when the codification of
the law of the territorial sea was being discussed that the possibility
of a special rule for archipelagos was investigated.

114. The question of archipelagos was dealt with in Article 5
of the draft convention of the League of Nations Committee of
Experts ( Bases of Discussion, p. 193), Article 7 of the draft of the
American Institute of International Law (23 A.J.LL., Special
Supplement, p. 370) and Article 5 of the draft of the Institute of
International Law (1928 Annwuaire, p. 756). Broadly speaking,
these drafts accepted the view that the islands of a group should
be treated as a unit and that the territorial sea should be measured
from the outermost islands of the group. The drafts of the Inter-
national Law Association (Report of 34th Conference, 1926, p. 101},
of the Japanese International Law Association (23 A, J.I.L., Special
Supplement, p. 376) and of the Harvard Research (ibid., p. 243)
did not, however, give any place to the concept of a legal régime
for archipelagos. ;
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115. The views of governments in their replies to the guestzon-
naire (Bases of Discussion, pp. 50-51) were divided, some rejecting
the concept altogether, others admitting it though in various forms.
The Preparatory Committee framed a special rule for groups of
islands as Basis of Discussion No. 13 (ibid., p. 51) in the following
form :

“In the case-of a tgm::up of islands which belong to a single State
and, at the circumference of the group, are not separated from
one another by more than twice the breadth of territorial waters,
the belt of territorial waters shall be measured from the outermost
islands of the group. Waters included within the group shall also
be territonial waters.

The same rule shall ap(fly‘ as regards islands which lie at a
distance from the mainland not greater than twice the breadth of
territorial waters,”

The rule in Basis No. 13 was fundamentally closer to the law
governing straits than to the law governing closed bays. For the
régime was to be that of territorial waters and the intervals between
islands on the periphery were to be restricted to double the width
of the territorial sea.

116. The Preparatory Committee in an observation explained
the grounds of their recommendation as follows :

“To treat a group of islands or an island and the mainland as a
single whole possessing its own belt of territorial waters raises a
new question. What is to be the status of the waters separating
either the.mainland from the islands or the islands from one
another ? According to one opinion, such waters are inland waters
and the ordinary belt of termtorial waters surrounds the group at
its circumference. Another opinion, which appears to be that of
the majority of governments, considers all the waters in question
to be territorial waters and to be subject accordingly to the rules
governing territorial waters. The first opinion is based on the
interests of the coastal State and the second is more favourable
to freedom of navigation. In face of these divergencies of view an
attempt has been made to discover a possible basis of discussion
which would be a compromise : it consists in treating as a unit
a group of islands which are sufficiently near to one another at
the circumference of the group while giving to the waters included
within the group the character of territorial waters.” .

In other words, the Preparatory Committee pointed out that the
proposed introduction of a special rule for archipelagos involves .
an important issue of the freedom of the seas.

117. The question of groups of islands was discussed at the
conference by Sub-Committee No. IT, which was unable to formulate
a definite rule owing to differences of opinion and to the technical
difficulties inherent in the question. The sub-committee did,
however, record in an observation incorporated in its report
(Plenary Meetings, p. 133) that a majority favoured the adoption
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of a special régime for archipelagos by some application of the
10-mile rule, The text of the observation is as follows :

“With regard to a group of islands (archipelago) and islands
situated along the coast, the majority of the sub-committee was
of opinion that a distance of 10 miles (i.c. between them) should
be adopted as a basis for measuring the territorial sea outward
in the direction of the high sea. Owing to the lack of technical
details, however, the idea of drafting a definite text on the subject
had to be abandoned. The sub-committee did not express any
opinion with regard to the “nature of the waters included within
the group.” ;

It may be added that the proposal to apply the 1o-mile rule b
analogy from the law of bays was made de lege ferenda by Japan,
and that the discussion was very indefinite and inconclusive. Thus, -
Dr. Miinch (op. cit., para. 24) says: “‘As in the case of bays and
straits they tried to go as far as ro sea miles. The reports of the
Second Sub-Commission only mentions this very briefly ; in fact,
the conversations on this veached a deadlock because of difficulties of
views and of expression.”

118. The mere definition of what may constitute a group of
islands under the proposed rule presents technical problems of
such great complexity as, in the views of the Government of the
United Kingdom, to render the introduction of the new rule
undesirable and, indeed, impracticable. Professor Gidel, who is not
in principle averse to considering the introduction of a special
rTule for groups of islands, acknowledges the technical difficulties
(0p. cit., Vol. III, p. 707) :

“Tandis que la notion geéographique d’archipel s’établit d'une
facon assez aisée par rapport aux espaces maritimes au milieu
desquels 1'archipel se trouve on aux surfaces terrestres au voisinage
desqueles il est situé, la notion juridique d'archipel est, au contraire,
d'une construction extrémement difficile et pewut elre méme impossible
en ce qui concerne le droit public maritime.”

The difficulty of definition is further illustrated by the extremely
complex, if ingenious, proposals of Dr. Miinch (o0p. éi2., Section 24).
The United States geographer, S. W. Boggs (24 A.J.LL., p. 548),
seeks to avoid the problem of definition by a special rule for the
elimination of small “‘pockets’ of high sea.

119. It 1s also to be remarked that the proposal to apply the
10-mile rule to the intervals between islands of an archipelago by
analogy from the law of bays is founded upon a false analogy,
except where the channels lead to closed waters. A channel between
islands of an archipelago which connects two areas of open sea
lacks one essential condition upon which the principle of closed
bays is founded, namely, that the waters by reason of the geogra-
phical configurations are removed from normal use by international
maritime traffic. The importance attached to this condition is seen
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in the contrasting rules laid down in the report for the two types of
straits (see para. 111 above). Whereas the report applies the 1o-mile
rule, and the régime of iniand waters, to straits leading to inland
waters, it applies the double radius test and the régime of ferriforial
waters to other straits, thus safeguarding the right of innocent
passage for international maritime traffic in cases where the strait
connects two parts of the high seas. The distinction drawn by the
report between channels leading inland, and channels connecting
the open sea, is no less important for the freedom of navigation in
the case of groups of islands than in the case of individual islands
off a mainland. Indeed, Professor Gidel {0p. ezt., Vol. 111, p. 724),
who de lege ferenida favours the application of a ro-mile rule to
archipelagos, insists that the waters should have the status of
territorial not inland waters.

120. The creation of a special régime for achipelagos thus both
presents serious technical difficulties and, if adopted, would
constitute a derogation from the freedom of the seas in the areas
affected. The proposal to allow such a special régime for archi-
pelagos is, moreover, a proposal to formulate a new rule of
international law. Although the proposal received thé support of
a majority of Sub-Committee No, II, no rule was formulated. On
the contrary, the technical difficulties were left unsolved, and the
major question of principle, the status of the waters, was left
without evén an expression of opinion by the sub-committee. In
these circumstances, it is submitted that the Court is not entitled,
under Article 36 of its Statute, to apply any special rule for archi-
pelagos except with the agreement of both Parties to the case. The
Government of the United Kingdom is unable to give its support
to a rule which it regards as unnecessary, since the question is
satisfactorily regulated by the existing rules of international law,
and which militates against the freedom of the seas, for navigation
and fishing. The question before the Court is what limitations on
the right of fishing Norway is justified under international law in
requiring the United Kingdom and other States to respect. While
the status of the waters, territorial or internal, has no importance
as regards fishing, the application of a T0-mile interval to groups of
islands generally on the false analogy of bays would clearly have
a considerable efiect.

The Government of the United Kingdom accordingly maintains
that the established rules relating to the tide level, bays, islands
and straits govern the determination of the base-line on a coast
where there are groups of islands no less than on a coast where
there are individual islands. This view of the existing law i1s also
that of Professor Gidel (op. ¢it., Vol. 111, p. 717}, who writes :

“Etat actuel du droit. — L'effort doctrinal important du Dr Miinch
permettra peut-étre, si la question est reprise un jour ou l'autre
dans une conférence internationale, d'établir des régles canvention-

-
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nelles sur la question des archipels. Pour le moment ef en l'absence
de régles spéciales & cet égard admises par le droit imlernational,
la solution a laquelle il convient de se teniy est celle qui vésulte du droit
commun de la matiére de la mer territoriale.”

121. The Government of the United Kingdom, in conséquence,
submits that the rules governing individual islands, set out in
paragraph 112 above, apply equally to the islands of an archipelago.
The multiplication of the islands increases the importance and
effect of the rules but that is all.

Finally, it is emphasized that, even if a special rule for archi-
pelagos, in the form contemplated at the 1930 Conference, had
been adopted, it still would not have authorized Norway to extend,
as she has done, her base-lines along islands and rocks 15, 25 or
even 44 miles apart. The records of the conference provide no warrant
whatever for such long base-lines under the normal rules rvelating to
bays, sslands, strasts, etc. Indeed, the longest possible base-line
seriously contemplated by the conference—apart from inlets to
which a claim can be based on historic usage—was restricted
to 10 miles.

Submissions of the Governmeni of the Unadted Kingdom in regard
to the principal rules of international law regulating the delimitation
of base-lines?

122, Accordingly, the full submissions of the Government of
the United Kingdom in regard to the applicable rules of inter-
national law which, apart from historic usage, regulate Norway's
determination of her base-lines are as follows :

(1) Subject to the rules governing bays, islands, and other
elevations of the sea bed, the base-line is to be the line of
low-water mark along the entire coast. The line of low-
water mark is that indicated on Norwegian official charts

o unless it departs appreciably from the line of mean low-
water spring tides. {Paras. 68 to 6g above.)

(2) In the case of bays, the base-line is to be a straight line
drawn across the opening at the nearest point to the entrance
of which the opening does not exceed 1o miles in width.
A bay for this purpose is a well-marked indentation of the
coast whose penetration inland bears a reasonable proportion
to the width of its mouth. In case of doubt the geometrical
formula proposed by the United States at the Hague
Codification Conference of 1g30, which is set out in Sub-
Appendix A to the report of Sub-Committee No. IT (Plenary

! Detailed points, such as the effect of roadsteads, harbours and artificial struc-
tures, have not been discussed in the above examination of the rules of international
law which rcgulate the delimitation of basc-lines. They will be dealt with only
if they become an issue in the present case.
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(4)
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Meetings, p. 132), should be used as an approximate test.
(Paras. 70 to g5 above.)

Any Norwegian island, that is, any area of land surrounded
by water and permanently above high-water mark which is
a Norwegian possession, has its own territorial sea and its
own base-line except where the law of bays applies under
rule 7 below, (Paras. g6 to 100 above.) '

Any elevation of the sea bed, although only above water
at low-tide, which is situated within the territorial sea of
the Norwegian mainland, or of a Norwegian island, counts
as a piece of territory for the purpose of the delimitation
of territorial waters. It is sufficient for the purpose of this
rule that the elevation is only partially within the territorial
sea. (Paras. o1 to 112.) .

Any elevation which is only above water at low tide sitvated
wholly outside a 4-mile zone measured from the low-water
mark of the Norwegian mainland, or of a Norwegian island
as the case may be, cannot be taken into account at all
in delimiting the territorial waters of the mainland or island.
It makes no difference under this rule that the elevation
lies within 4 miles of another elevation which is itself situated
within the 4-mile zone of the mainland or island.

(a) If a strait or sound, used by international navigation
and lying between the Norwegian mainland and a Norwegian
island (or a rock or bank within 4 miles of land submerged
at high tide only) or between two Norwegian islands, connects
two parts of the open sea, the law of straits applies and.
each piece of territory has its own base-line.

(b) If, however, the strait or sound is only used by inter-
national navigation for communication with inland waters,
the law for bays applies, and, thus if the strait lies between
lwo porlions of permanenily dvy land, the base-lines of the
two pieces of territory may be joined by drawing a line
across the opening at the nearest point to the entrance at
which the opening does not exceed 1o miles in width.

If an island or islands lie in or off the opening of a bay
(including a sound classed as a bay under rule 6 (4)) which
is more than 10 miles wide, the base-line may be drawn
across the opening by way of the islands provided that the
intervals nowhere exceed 10 miles in length. This is subject
to the islands in fact closing the bay by throwing coast-
wise navigation outside the island or line of islands and
not leaving a seaward channel inside the islands which
would reasonably be used by international maritime traffic.
In the latter event, the rule for straits applies.
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C.—Inconsistency of the Tines prescribed by the Royal Decree of
1935 with the general rules of international law regarding
base-lines

' 123. As explained in paragraph 3 of this Memorial, the charts
prepared by the hydrographer of the Royal Navy, and attached
at Annex 2, show:

(a) By a blue line, the base-lines in fact prescribed by the Royal
Decree of 1935 (as amended in 1937).

(b) By a ved line, the base-lines of the 1924 red line delimited
by Norwegian experts at the Oslo Conference as their
appreciation of the extent of Norwegian claims to ter-
ritorial waters, In addition, Annex 1% contains a descrip-
tion of each individual base-point on the blue line adopted
in the Decree of 1935 (as amended in 1937).

124. The blue lines on the charts reveal clearly that the base-
lines of the Royal Decree of 1935 depart altogether from the
general principles of international law governing base-lines, The
Royal Decree in fact infringes these general principles in the
~ following ways : '

i) The base-lines do not anywhere follow the line of the coast

but are drawn across the open sea from point to point

. selected arbitrarily by the Norwegian Government.

(ii) The base-lines where a departure from the coast line would
be permissible by reason of an indentation qualifying as a
bay, take no account of the rule restricting the closure of
bays by a limit of o miles. Examples are Varangerfjord
(30 miles), several fjords between points 6 (Korsneset) and
11 (the outer peint on Avloisa at Nordkyn) and several
fjords between points 20 (Darupskjer) and 21 (Vesterfallet)
and the Vestfjord (40 miles). To some of these fjords,
Norway may establish a claim on historic usage. The onus
of proof is on Norway and the Government of the United
Kingdom will resefve its decision on these fjords until their
Reply (see paras. 61, 75 and 95 above, and 143 below).

(iii) The base-lines, in some cases where there is a bay, take no
account even of the headlands of the bay but pass to
seaward of the entrance in breach of the rule of the low-
water mark as well as of the rule for bays. Examples are
the lines in between points 5 (Kaalneset on Reinoy) and 6
(Korsneset) off Persfjord and Syltefjord *, between points 7
£Molviksk]'a°:r) and 8 (Kjolnes) off Baasfjord and Kongs-
jord, between points 8 (Kjolnes) and g (the skjer with
the perch east of the skjer on which Torrba beacon is
sitvated) off Tanafjord and Koifjord and between points 11

1 See para. 45 above (case of St. Jusi).
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(the outer point on Avloisa at Nordkyn) and 12 (Knivskjeer-
odden) where indeed a base-line of 39 miles passes far out
to seawards of several fjords, also closing the strait of
Mageroy Sound.

Base-point No. 21 of the Royal decree, Vesterfall in Gasan
(70° 25" 2” N., 19° 54’ ¢" E.) is an elevation of the sea bed
not qualifying as an island, which is situated not less than
8 miles from any island. It cannot therefore be properly
used as a base-point for measuring the territorial sea of the
nearest island, let alone of the mainland of Norway.
The base-lines take no account of the distinction between
bays and straits and of the rule forbidding the enclosure
as inland waters of straits connecting two parts of the open
sea. Examples of straits so enclosed are : Maasoyfjord in
the north-western approach to Mageroy Sund ; between the
north-eastern end of Soroya and the south-western end of
Rolvsoy leading to Rolvsoy Sund; Serey Sund; Kamoy
Sund ; the entrance to Kvanangenfjord and other coastal
channels used by international maritime traffic as shown
in Admiralty Norway Pilot, Part 1II, 1939. On page 25 of
that publication it is stated : “The number of steam vessels
running up and down the coast of Norway throughout the
year is very considerable ; nearly all these pass through
Indreleia”, 1.e, some of the sounds mentioned above form
part of Indreleia and others are approach channels to it.
The base-lines in many instances are drawn across intervals
of sea greatly in excess of 1o miles for which there is no
justification whatever in existing principles of general
international law, nar even indeed in the rule for coastal
archipelagos adumbrated at the Hague Cedification Con-
ference of 1930. These instances are :
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125. The Norwegian coast in the areas covered by the Royal
Decree of 1935 is so heavily indented and is, on its west coast,
so thickly studded with islands that departures of the base-lines
from the low-water mark of the mainland coast will result, very
frequently and indeed usually, from the application of the general
rules of international law governing base-lines. This does not,
however, mean that the particular configuration of the Norwegian
coasts renders the general rules of international law imapplicable
in determining their base-lines. On the contrary, it only serves
to increase the importance and effect of the special rules regarding
bays, islands and straits in their application to the Norwegian
coasts.

126. The idea that the configuration of the Norwegian coast is
so complex as to defy the application of ordinary rules receives
the support of the United States geographer S. W. Boggs in the
following passage in an article in the dmerican Journal of Inter-
national Law (Vol. 24, pPp. 554-555) : .

“It may be noted, somewhat parenthetically, that regardless of
what definition may be adopted for the term ‘island’ as applying
to small rocks, shoals and shifting bars, some of which are awash
only at low tide, and many, of which constitute nothing but an
obstacle to navigation, a large portion of the coast of Norway will
present a unique problem. Much of the fjorded western coast of
Norway is fringed with almost countless islands and rocks, and
it is exceedingly difficult to indicate exactly which of these meet
the requirements of any definition of the term ‘island’ for delimit-
ation purposes and which rocks do not meet such requirements,
Therefore a navigator could not swing his arc of 3 m. radius from
the point on the chart indicating his position and readily ascertain
whether or not he was in territorial waters or on the mgh sea. To
describe the arcs of circles around all the technical ‘islands’ along
the Northern Skjargaard would result in a series of arcs of unusual
complexity. For that exceptional coast it would appear that the
Norwegian system of indicating arbitrarily straight lines as the
boundary between the territorial sea and the high sea is not only
justified, but practically inevitable, and the further fact that these
are rather commonly accepted as '’ historic waters’ tends to eliminate

7
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‘this coast from the operation of the system proposed in the Americar
amendment for general application,”

The views of this distinguished geographer merit careful consider-
ation but the opinions expressed by him in the above passage,
in the submission of the Government of the United Kingdom,
are not only unsound in themselves but are inconsistent with the
fundamental principles for the delimitation of base-lines which
he advocates earlier in the same article. '

127. First, the contention that the coast of Norway is for legal
purposes unique cannot be accepted. Not only are there com-
parable coasts, elsewhere, for example, the west coasts of Scotland
and Ireland, but, in any event, the differences are differences of
degree, not of kind. The multiplication of bays and islands mul-
tiplies the exceptions from the rule of the low-water mark along
the entire coast, but it does not alter the essential nature .of the
legal situations in regard to individual bays and islands.

128. Secondly, the statement that some of the rocks off the
Norwegian coast may be of ‘doubtful status loses its force if the
rules regarding islands and low-tide clevations recognized by the
Hague Conference of 1930 are conscientiously applied. It is essential
that a navigator should be able to swing his 4-mile arc and disregard
all elevations which neither are themselves visible islands nor are
in the vicinity of visible islands. As Mr. Boggs pertinently observed.
earlier in his article (p. 543) :

“Tf the territorial sea is to be delimited in a manmner to occasion.
the least possible interference with navigation, it will be necessary
to assume the view-point of one who is on the sea and who wishes
to know where territerial waters begin.”

The fact is that the island and rock fringes off the Norwegian
coast, so far from rendering the application of the general rules.
of international law inappropriate on the contrary demand their
strict application.

129. Thirdly, it is a complete misconception that the drawing
of arbitrary straight lines on a complex coast is a more practical
solution than the application of the general principles of inter-
national law. The practical advantages of arbitrary straight lines
are confined to the draughtsman in his city office who no doubt
finds this method easier work, and to States which, like Norway,
wish to increase the area of their inland waters which can only
be achieved at the expense of the community of States. But no-
system of base-lines is so unpractical for the mariner as the drawing
of long, arbitrary straight lines, which leave him over large areas
‘with no landmark from which to fix his position and on which
to swing his arc. It was this consideration, amongst others, which,
in the general rule for bays, limited the permitted length of straight
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lines drawn across bays to 1o miles!, Arbitrary base-lines 15, 23
and even 44 miles in length take no account of “‘the view-point
of one who is on the sea and wishes to know where territorial
waters begin”. In this connection it is to be observed that the
base-lines of the 1935 Decrce are situated at many points a long
distance from any land at all. The following examples may be
noted where the distance from a position on the base-line {o the
nearest land may be up to 114 miles between points 11 (Avloisa)
and 12 (Knivskjerodden), 154 miles between points 2o (Darup-
skjer) and 21 (Vesterfallet), 73 miles between points 27 (Tokkeboen)
and 28 (rock north-north-east of Glimmen), and 7{ miles between
points 34 (Utflesskjer) and 35 (Kverna).

130. It is further to be observed that the Norwegian Govern-
ment in the Royal Decree of 1935 has not limited its use of the
system of arbitrary straight lines to the west coast of Finnmark
. where complex archipelagos are to be found, but has applied it
equally to East Finnmark where there are bays and a few individual
islands but no complex archipelagos.

The base-line described by the Royal Decree of 1935 may indeed
be said to fall into two distinct sections east and west of the most
northerly point, 1z at Nord Kap. Of the 11 base-points on the east
coast, five are on the mainland and the remaining six are islands or
elevations within 4 miles from the mainland shore. Of the 36 base-
points on the west coast, none are on the mainland and many lie
several miles from the mainland shore. Point 12 itself is the most
northerly tip of the large island of Mageroy, which is. separated
from the mainland by a strait about three-quarters of a mile wide.
But, despite the geographical differences and despite the fact that
on the east coast the base-points are on or close to the mainland
while on the west they are not, the system of base-lines—if system
it can be called—is essentially the same on both coasts. In each
case the most extreme landmark, mainland or island (and point 21
cannot even be regarded as a landmark) is taken and the points
are joined together by straight lines of whatever length.

131. The result is that even on the east coast the system of
straight lines is not a system of closing individual bays by drawing
lines from headland to headland. It is not the headland system for
bays as it was understood in the nineteenth century before it was
cut down to the ro-mile rule. The lines, on the contrary, run from
extreme point to extreme point disregarding individual bays,
whether large or small.

Thus between points 5 (Kaalneset) and 6 (Korsneset) the line
passes to seaward of three separate fjords (Persfjord, Syltefjord and
Makur-Sandfjord), between points 7 (Molvikskjer) and 8 (Kjolnes)
two fjords (Baasfjord and Kongsfjord), between points 8 (Kjolnes)

I Tt also excludes low-tide elevations in measuring the 10-mile elevation.
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and g (skjeer with perch east of the skjer on which is Torrba beacon)
two fjords (the large Tanafjord and Koifjord) and between points 11
(Avloisa) and 12 (Knivskjarodden) six fjords, including the large
Lakse and Porsanger fjords and a further bay made up of three
small fjords. All these fjords are marked on Norwegian maps as
separate fjords and, apart from the three small fjords mentioned
above as forming a single bay, all were treated as separate bays
at the Oslo-London Conferences of 1924-1925 1.

132. In short, the system of the Royal Decree of 1635 is a system
of joining one extreme land-mark to another extreme land-mark
for which there is no authority whatever under the general prin-
ciples of international law governing base-lines. The only affinities
of this system are with the British King’s Chamber Claims of the
seventeenth century in matters of neutrality, not with any rule of
modern international law. The British claim to King's Chambers,
as Sir Maurice Gwyer said at the Hague Codification Conference of
1930 (Plenary Meelings, p. 1I1), ‘‘'was abandoned many centuries
ago”’. Owing to a dictum of Sir William Robson, Attorney-General,
in the 1qro Arbitration {Proceedings of the Tribunal, Vol. XI,
p. 4164), some misconception has however existed even among
modern writers about the status of the British claim to-day. It is
therefore desirable that the truth about this claim should be made
plain once and for all, Sir William Robson in 1910 said that the
British claim “still stands perfectly good” but, as will be shown,
it is clear that he had in mind the common law doctrine of bays
inter fauces terre (headland to headland), not the old neutrality
claim to chambers between extreme landmarks.

133. No misconception ought any longer to exist in regard to the
claim to King’s Chambers, as the claim has been authoritatively
explained by Fulton (Sovereignty of the Sea (1911), p. 122 ; 548).
The King’s Chambers were proclaimed in 1604 by James I as a
neutrality rule forbidding captures of prizes within the chambers,
The chambers were formed by straight lines drawn by experts from
Trinity House between one extreme land-mark and another round
the coast and not necessarily between the headlands of individual
bays. They were confined to England—as distinct from Great
Britain—and even in England there is no evidence of the claim to
King's Chambers having been enlarged into a general claim to
inland or territorial waters. It remained a neutrality rule and, even
as such, fell into desuetude in the eighteenth and nineteenth
centuries.

2 It is truc that Persfjord, Makur-Sandfjord, Baasfjord, and Koeifjord do not
have separate numbers in the Admiralty silhouettes and are not mentioned in the
minutes of the London Conference though they all appear separately in the minutes
of the Osla Conference : sec Annex 4 (p. 127), but the London Conference was only
concerned with fjords with entrances and more than 6 miles across which Norway
claimed on historic grounds.
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134. It is true that the United States writer, Kent (Commen-
taries on International Law, Vol. I, pp. 29-30), in 1826, adumbrated
the possibility of very large “‘chambers’’ for the American continent
but his suggestion was not followed up by the United States Govern-
ment, It is also true that writers such as Wheaton (Iniernational Law
(1836), Section 179) and Phillimore (Commentaries wupon Inter-
national Law (3rd edition), 1879, Vol. 1., p. 283) mentioned the
British claim to King's Chambers without disapproval but they
regarded the claim as an exceptional and historic title. In fact, as
already stated, the claim had been abandoned and seems to have
been confused with the common law doctrine of jurisdiction over
bays inter fauces terree. The importance of this doctrine was that
it marked the division between jurisdictions of the courts of com-
mon law and of the court of the Admiral, the principle being that
the common law jurisdiction extended not only to harbours, estu-
aries and havens but also to bays and other arms of the sea snier
fauces terree. The range of vision principle mentioned by Lord Hale
(see para. 84 above) set a limit to this doctrine, which now trans-
lated into the ro-mile rule, applies in all cases other than “historic
bays".

133. During the nineteenth century there was some uncertainty
as to the precise limits of the doctrine of jurisdiction infer fauces
terre. But it is significant that, in the first Bristol Channel case
(Reg. v. Cunningham (1859), Bell’s Crown Cases, p. 72), the Court
directed all its attention to the doctrine “imfer fauces terre”, not
to the King’s Chambers, If the claim to King's Chambers had still
stood “perfectly good”, there would have been no case to argue in
Reg. v. Cummingham 1. Similarly, in the famous case of the collision
of the German ship ‘Franconia * (Reg. v. Keyn (1876), 2 Ex. D. 63),

! In this casc, the prisoners were charged with assault on board a foreign vessel
at anchor in the Bristol Channel at a point where it is 1o miles across (wide enough
to enable a man reasonably to see from shore to shore). The form of the indictment
alleged that an offcnce had been committed in the County of Glamorgan (i.e. in
internal as opposed to territorial waters). It was held that the waters of the Channel
at this point were within the bodies of the Counties of Somerset and Glamorgan,
but the Court said : "‘the whole of the inland sea between the Counties of Somerset
and Glamorgan is to be considered as within the counties of which its several parts
are respectively bounded”’. This phrase was taken by some, including the judge
in the Fagernes case (see para. 78 above), to cover all waters inside a line between
Port Eynon Head and Bull Point (just over 20 miles), This view of Craningham’s
case was, however, held by two of the threc members of the Court of Appeal in the
Fagernes casc to be wrong, .

2 The facts here were as follows | Keyn, the accused, was the master of the German
ship Franconia which within 2 miles from Dover Picr negligently ran into and sank
the British steamer Stvathclyde, thereby killing X, a British subject on board the
latter vessel. The circumstances in which X was killed amounted to manslaughter
in English law, but the point at issuc was whether the English courts had jurisdic-
tion over criminal offences committed in territorial waters, or whether such jurns-
diction stopped at low-water mark, or at the outer limit of a bay which had heen
appropriated as internal waters. No deubt was raised that the point at which the
offence was committed was in territorial and not internal waters. The Court held
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no one raised the question whether the collision had occurred in the
Dungeness-South Foreland “Chamber’” of James I, although, if the
claim had stood “‘perfectly good”, the question would have been
extremely relevant, Nor is the case of Moriensen v. Peterst (1906)
(14 Sc. L.T. 227) in the Scottish Court of Justiciary any authority
for a modern British claim to King’s Chambers which indeed were
never applied to Scotland. The case concerned the application of a
British statute to foreign fishing vessels outside the territorial limit
and turned on a question of the construction of the legislative pro-
visions applicable, On the vessels being convicted, the British
Government remitted the sentences, thereby indicating that it did
not consider that the jurisdiction which the Court had exercised
under these domestic legislative provisions was compatible with
international law. Finally, in the second Bristol Channel case (The
Fagernes [1927], Probate 311), the argument of the Attorney-
General and the decision of the English Court of Appeal are wholly
inconsistent with the maintenance of 2 modern claim to the Chamber
of King James’s neutrality proclamation %

136. Sir William Robson’s dictum was made as an interjection
during the argument of Senator Root in the 1910 Arbitration and,
if taken literally, is without any foundation whatever, If, however,
he was referring to British claims to individual bays infer fauces
terre—and much of the arbitration concerned this very point—
then the dictum could be justified since the definition of the law
governing claims in regard to individual bays was not yet complete,
and the award of the arbitrators as previously explained (see
para. 77 above) did much to accelerate the acceptance of the 10-mile
limit and to crystallize the distinction between ordinary bays and
"historic bays”.

137. It is repeated that the British claim to King's Chambers
was never more than a neutrality rule and was abandoned long
ago. King James’s proclamation cannot therefore provide any

that there was no criminal jurisdiction in territorial waters at commeon law. (The
legal effect of this decision was reversed by the Territorial Waters jurisdiction
Act, 1878, under which such jurisdiction now exists.)

! In this case, Mortensen, the captain of a Norwegian fishing vessel, but a Danish
subject, was prosecuted for trawling within limits Jaid down by Scction 6 of the
Herring Fishery (Scotland) Act, 188a. Under this section, trawling was prohibited
in the Moray Firth within a line drawn from Duncansby Head in Caithness to |
Rattray Point in Aberdeenshirc. The accused admitted the fact of trawling at the
point alleged but maintained that the point in question was outside the 3-mile limit.
The Scottish courts held that this was no defence as the Act of Parliament clearly
prohibited trawling at the point in guestion, and the Court must apply the Act
even if it was contrary to international law. The Parliament of the United Kingdom
subsequently altered the law by providing (Trawling in Prohibited Areas Prevention
Act, 1gog) that no prosecution could take place for the excrcise of prohibited
fishing methods beyond 3 miles from the coast, but the fish so caught could not be
landed or sold in the United Kingdom.

* See para. 78 above.
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kind of justification for the land-mark to land-mark system adopted
in the Royal Decree of 1935. -

It is also repeated that Norway's land-mark system of base-lines
is entirely different from, and much more arbitrary than, headland
to headland (unier fauces terre) claims in regard to individual bays
round the coast. The headlands of bays system, to quote Umpire
Bates again, received its proper limit in the xo-mile rule but to the
Norwegian system there is almost no limit. Applied either in Norway
or elsewhere the land-mark system may result in the enclosure as
anland waters of extravagantly large areas of high sea.

138. Norway, during the Hague Codification Conference of 1930,
appears herself to have recognized that the land-mark system of
base-lines is both without any warrant in the accepted principles
of general international law governing base-lines and involves the
risk of arbitrary encroachments on the high seas. For, jointly with
Sweden, she proposed that Bases of Discussion Nos. 6, 7 and 8
containing the existing concepts of international law in regard to
base-lines should be entirely swept away and replaced by the
following rule :

““The breadth of territorial waters shall be measured from straight
lines drawn along the coast from one land-mark to another. Any
art of the territory may be used as a land-mark, including islands,
islets and rocks left exposed at the ordinary level of the lowest
tides. As regards bays and coastal archipelagos in particular, these
straight lines shall be drawn across the opening either of bays or
of intervals of sea from the outward side of the archipelago. Each
State shall fix the said base-lines for its coast., I¢ may not, however,
make these base-lines longer than is justified by the vules generally
admitted either as being an international maii n @ given region or
as principles consecrated by the practice of the State concerned and
corresponding to the needs of that Siate ov the inlerested population
and to the special con ﬁgwak'on of the coasts or the bed of the sea covered
by the coasial waters.”

Plainly, the object of the above proposal was to legalize by a new
rule of general international law the base-lines which Norway
wished to draw, and in 1935 did in fact draw, to enlarge her zones
of exclusive fishery. On the other hand, the last sentence of the
proposal equally acknowledges that base-lines of unlimited length
would be quite out of the question even under a land-mark system
of base-lines. :

139. The restrictions on the land-marks contained in the Norwe-
gian-Swedish proposal are entirely illusory. Even the phrase “infer-
national usage in a given region is quite indefinite”, for it leaves
unsettled what should constitute a “region” for the purpose of the
restriction. In any event, as Professor Gidel pointed out (0p. cif,
Vol. 111, p. 640), the restrictions are stated in the alternative and
the second alternative “the practice of the State concerned” is no
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limitation at all. Professor Gidel summed up the objections to
the proposal as follows (76id.) :

“S'j] n'était contenu par la loyauté et la modération des Etats
appelés a I'appliquer, un tel texte en effet serait la négation de tout
état de droit. Car il pose en principe que chaque Etat riverain
fixe pour ses cotes les lignes de base ainsi qu'il veut. Sans doute il
parait édicter des restrictions a la libre appréciation de I'Etat
riverain.” '

It is sufficient to add that the proposal received no support at
the Hague Conference of 1930 except that of Spain (Mrnuies of
the Second Commiitee, p. 194, Amendment to Bases Nos. 3, 4, 6,
7 and 8), .

140. The Government of the United Kingdom accordingly
submits that the base-lines of the Royal Decree of 1935 are wholly
inconsistent with the recognized rules of general international law
governing base-lines as they have been clarified and defined in the
proceedings of the Hague Codification Conference of 1g30. Further,
it will be seen that, as compared even with the red line, the
base-lines of the 1935 Decree enclose an -area which is larger by
1,200 square miles of water.

D.—The burden lies upon Norway to establish any extraordinary
prescriptive or historical title to the base-lines of the Royal
Decree of 1935

141. The Government of the United Kingdom therefore contends
that if—which is denied—any justification exists in law for the
wholly exceptional base-lines of the Royal Decree of 1935, it can
only be found in some extraordinary, historical ground of title. The
Government of the United Kingdom, at the same time, notes that
the Royal Decree of 1935 does, in fact, purport to be based on
“ancient well-established national titles of right”” and to have been
drawn “‘in accordance with the Royal Rescript of 2znd February,
1812, and the Decrees of 16th October, 1869, 5th January, 1881,
and gth September, 1889"”. Moreover, the Norwegian Government,
in its reply to the League of Nations guestonnaire (Bases of
Discussion, p. 174), claimed that “‘from #me immenorial, all waters
on the landward side of the furthest rocks have been regarded as
Norwegian inland waters and the “skjergaard’ itself as a “coast”.

142. It is admitted that in regard to bays and inlets international
law recognizes that claims can be established on historic grounds,
but does international law recognize that claims such as Norway
is now making to areas which are not bays or inlets or enclosed by
land at all can be established by usage ? If so, some very definite
generally accepted usage must be shown. The Government of the
United Kingdom, as stated in paragraphs 61, 75 and g5 above,
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maintains that the burden lies upon Norway to prove in fact and
establish in law any such extraordinary title to inland waters by
long usage as she appears to claim. That the onus of proof lies upon
a State which claims an exceptional title in conflict with the
applicable rules of general international law is really a self-evident
proposition. There is also ample evidence that in the particular
case of historic ¢claims to inland waters the onus does lie upon the
claimant State. Thus, in the case of bays, the various draft articles
of the Institute of International Law, the International Law
Association and the American Institute all treat claims by long
usage to bays wider than 1o (or 12) miles as exceptions to be
specially established. Typical is the draft Article 3 of the Institute
of International Law (Stockholm, 1928, Awnnuaire, p. 756), where
the phrase is:

“A moins qu'un usage international n’ait consacré une largeur

plus grande.”

Similarly, in the draft Article 4 of the League of Nations Committee
of Experts (23 A.J.LL., Special Supplement, p. 366) the phrase is :
“Unless a greater distance has been established by continuous

and immortal usage.”

Finally Basis of Discussion No., 8 (Bases of Discussion, p. 43)
was quite explicit, After referring to special claims by usage the
Basis said, “the onus of proving such usage is upon the coastal
State'. Although Basis of Discussion No. 8§ underwent some
criticism in the Second Committee (Minutes, pp. 103-114), it was
not seriously questioned that it is for the coastal State to establish
a special claim,

143. Moreover, as has been emphasized previously (para. 65
above), the primary rule of maritime law is that the seas are free.
In consequence, a presumption of law arises that any given area
of sea which is not within the inland or territorial waters of a State
under the general rules of international law, forms part of the high
seas. A claim to encroach on the high seas at the expense of the
community of States, has thus inevitably to be specially and
weightily proved, both in fact and in law. Professor Gidel endorses
this principle strongly in the following passage (op. cit., Vol. 111,
p. 632). )

“En ce qui concerne le fardeau de la preuve, il pése sur I'Etat
qui prétend attribuer a des espaces maritimes proches de ces cotes
le caractére, quils n'auraient pas normalement, d’eaux intérieures.
C’est I'Etat riverain qui est le demandeur dans cette sorte de proces.
Ses prétentions tendent 4 empiétement sur la haute mer ; le principe
de la liberté de la haute mer, qui demeure la base essentielle de
tout le droit international public maritime, ne permet pas de faire

eser le fardean de la preuve sur les Etats au détriment desquels
a haute mer sera réduite par l'attribution de certaines eaux en
propre A I'Etat qui les réclame comme telles.” ‘
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The onus of justifying the exceptional base-lines of the Royal
Decree of 1935, which greatly exceed the normal base-lines permitted
by the applicable rules of international law, rests, therefore, upon
the Norwegian Government.

144. Since it is for Norway to prove in fact and establish in law
any special historic claim that she makes, the Government of the
United Kingdom is not called on to deal with Norway's claim to
“historic waters” by anticipation in this Memorial. Nor would it
be appropriate to do so until that claim has been fully formulated,
defined and documented by the Norwegian Government in the
present proceedings. Accordingly, the Government of the United
Kingdom has not, in this Memorial, attempted to examine the
possible basis of any supposed Norwegian claim to historic waters.
It will not comment here on the Decrees of 1869, 1881 and 1889.
If such a claim is put forward in the Counter-Memorial, it will
be examined in the United Kingdom’s Reply.

145. At this stage, the Government of the United Kingdom
contents itself with making one observation in regard to claims to
historic waters. In order to establish such a claim, it cannot be
enough for the Norwegian Government simply to adduce evidence
of Norway'’s own constitutional practice. By a well-settled rule of
international law, a State cannot excuse its breaches of applicable
rules of international law by merely invoking the provisions of
its own municipal law, binding although the latter may be in its
municipal courts. Before an international tribunal, and, in parti-
cular, before the International Court of Justice, the municipal law
of a State is no bar to an international claim by another State.
Thus, in the case of the Free Zones of Upper Savoy (judgment
No. 46), the Permanent Court of International Justice said :

“It is certain that France cannot rely on her legislation to limit
the scope of her international obligations” (p. 167).

And, with special reference to constitutional law, the Permanent
Court, in the case of the Treatment of Polish Nationals in Danzig
(Series A/B 44), said:

“A State cannot adduce as against another State its own con-
stitution with a view to evading obligations incumbent upon it
under international law or treaties in force” (p. 24).

Similarly, a State cannot unilaterally by its own legislation increase
its own rights and diminish those of other States under international
law whether in regard to the high seas or in regard to any other
matter. ;

Under. the above principle and under the above and other
decisions of the Permanent Court of International Justice, it is
therefore international law and international usage, not Norwegian
law and Norwegian usage, by which any exceptional Norwegian
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claim to historic waters will have ultimately to be tested. Recdgni-
tion and acceptance by other States, or at least long-continued
successful enforcement against foreign States, must be shown.

PART III
Arrests of British vessels since September 1948

146. Since 16th September, 1948, when the Norwegian Govern-
ment decided to enforce strictly the Royal Decree of 12th July, 1935,
the Norwegian Government have caused to be arrested the following
British trawlers or ships on the ground that these ships were fishing
within Norwegian territorial waters as defined by the 1935 Decree 1.
None of these ships were, according to the information of the
Government of the United Kingdom, fishing within the red line :

Date of arrest Name of ship
23rd November, 1048 . .. . . Cape Argona.
s5th January, 1949 . . . . . Arctic Ranger.
sth January, 1940 . . . . . Kingsion Peridol.
17th January, 1949. . . . . Lord Plender.
1gth January, 1949. . . . . Egquerry.
s5th May, 1949 . . . . . . Lord Nuffield.
7th November, 1949 . . . . Waelbeck.
15th November, 1949 . . . . Cape Palliser.
7th December, 1949 . . . . Nelis.
gth December, 1949 . . . . Etruria,

~ Cape Argona

147. This ship was arrested 3} miles N.E. of Sletnes (in East
Finnmark) on 23rd November, 1948, by the Norwegian gunboat
King Haakon VII at a position, as computed by the gunboat,
71° 7' 27'" N., 28° 23" E. This position is one mile inside the Decree
line (between base-points 8 and ¢; the interval between these
points is 25 miles) and § mile inside the red line. According to the
evidence of the skipper, however, his ship was fishing to seaward
of a dan buoy placed by the ship in position 71° 4" 45" N., 28° 36’
30" E., which was  mile outside the red line, but admittedly
within the Decree line. The ship was brought to Tromsg and was
prosecuted for illegal fishing before the Arbeiderforeningen in
Tromsg on 25th November, 1948. A copy of the judgment of the
Court dated 27th November, 1948, is attached (Annex 18). From
this it appears that the skipper was convicted and was fined
10,000 kroner with the alternative of 45 days’ imprisonment, and

1 All the positions of the vessels in question can be found on charts Nos. 2 and
3, filed in Annex 2. Nordkyn, which is frequently mentioned, is a large peninsula
shown on chart No. 3.
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that, in addition, he was charged 10,000 kroner as the value, to be
confiscated, of his catch and gear. He was also ordered to pay
50 kroner costs. The judgment was based exclusively upon a
finding that fishing had taken place inside the Decree line.

The Government of the United Kingdom on roth January, 1949,
protested against the arrest of the Cape Argoma and against the
judgment given against her and reserved its full rights to claim
compensation. A copy of the protest is attached (Annex 1g).

The skipper of the Cape Argona has appealed against the judg-
ment of 25th November, 1948, to the Supreme Court on the grounds
of an incorrect application of the law, This ship was detained from
13-30 hours, 23rd November, 1948, to midnight, 25th November,

1948,

Arctic Ranger and Kingston Peridot

148. These ships were arrested 54 miles N.E, of the entrance to
Kongsfiord (in East Finnmark) on sth January, 1949, by the
Norwegian gunboat Andenes in positions, agreed by the Norwegian
authorities, 70° 49’ 30" N, 29° 45’ 40" E., and 70° 49" 5" N,,
29° 49’ 0" E., respectively. These positions are within the Decree
line (between base-points 7 and 8; the interval between these
points is 19 miles) but outside the red line.

These ships were taken by the Norwegian authorities to Tromsg
and claims were made against each .of them for 15,000 kroner for
illegal fishing and 10,000 kroner confiscation value for catch and
gear. They were ultimately released on a guarantee being lodged
for 50,000 kroner,

The Government of the United Kingdom on roth January, 1949,
protested against the arrest and detention of these vessels and
reserved its full rights to claim compensation. A copy of the protest
is attached (Annex 20). These ships were both detained from
02-00 hours, 5th January, 1949, to 19-00 hours, 6th January, 1949.

Lovd Plender

149. This ship was arrested 7 miles W. of Nordkyn (in East
Finnmark in the general locality of North Cape) on 17th January,
1949, by the Norwegian gunboat Andenes in a position, agreed by
the Norwegian authorities, 71° 8’ 30" N., 27° 18’ 30” E. This posi-
tion is within the Decree line (between base-points 11 and 12 ; the
interval between these points is 39 miles) but at least } mile out-
side the red line. The ship was taken to Tromsg and a claim
was made against it for 15,000 kroner for illegal fishing and
10,000 kroner confiscation value for catch, gear and part value of
the ship. The ship was ultimately released on a guarantee being
placed for 25,000 kroner,

The Government of the United Kingdom on 25th January, 1949,
protested against the arrest and detention of this vessel and reserved
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its full rights to claim compensation. A copy of the protest is
attached (Annex 21, item No. 1). This ship was detained from 22.20
hours, 17th January, 1949, to 19:30 hours, 1gth January.

Equerry

150. This ship was arrested 6} miles N.W. of Nordkyn (in East
Finnmark) on 19th January, 1949, by the Norwegian corvcttc
S orpy in a pos:tlon agreed with the Norwegian authorities 71° 10’
30" N., 27° 21" E. This position is within the Decree line (between
base- pomts 11 and 12 ; the interval between these points is 3g miles)
but one mile and a half outside the red line. In the coursé of the
arrest the following incident took place. The Norwegian corvette
Serey first signalled to the trawler to stop from a distance of one
hundred yards, not by hailing or by signal or by any internationally
recognized method, but merely by two blasts of its whistle, A few
minutes later, although the Equerry was not increasing speed or
trying to escape, Serey opened fire with live tracer shells from an
Oerlikon gun. The ship was taken to Tromsg and a claim was made
against it for 15,000 kroner for illegal fishing and 15,000 kroner
confiscation value of fishing gear, catch and part value of ship.
The ship was ultimately released on a guarantee being given
for 30,000 kroner,

The Government of the United Kingdom on 25th January, 1949,
protested against the arrest and detention of this vessel and
reserved its full rights to claim compensation (Annex 21, item
No. 1), and further on 3rd February, 1949, protested against the
action of the Norwegian corvette in firing on the Eguerry. A copy
of this protest is filed in Annex 21, item No. 2, This ship was
detained from 1120 hours, 1gth January, 1949, to 08.00 hours,
21st, January, 1949.

Lord Nuffield

151. This ship was arrested 83 miles W, of Nordkyn (in East
Finnmark) on 4th May, 1949, by the Norwegian corvette Saray in
a posmon agreed by the Norwegian authorities as 71° 87" N.,
27° 13" E. This position is within the Decree line (between base-
points 11 and 12 ; the interval between these points is 39 miles) but
is one-third mile outside the red line. It was alleged by the Nor-
wegian authorities that this vessel had been fishing prior to arrest
within the red line but this is denied by His Majesty’s Government,

The arrest was accompanied by certain passive obstruction on the
part of the Lord Nuffield resulting in the placing of a prize crew
on board. This obstruction was, however, discontinued on instruc-
tions from the British Fishery Protection Vessel HM.S. Wave
which at the time was lying at Kirkness and no further incident
took place.
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The Government of the United Kingdom on 19th May, 1949,
protested against the arrest and detention of this vessel and reserved
its full rights to claim compensation, and on 13th July, 1949, replied
further to the Norwegian Government’s assertion, which it made
in a note of 8th June, 1949, that the vessel had been fishing within
the red line. Copies of these communications are contained in
Annex 22. '

The ship was brought to Vardo and was prosecuted for illegal
fishing, 15th December, 1949. The skipper was convicted and was
fined 10,000 kroner for illegal fishing and a further 10,000 kroner
confiscation value of catch and gear and 500 kroner for costs. An
appeal has been lodged against this conviction to the Supreme
Court. This ship was detained from oo-15 hours, 5th May, 1949,
to 20-00 hours, 5th May, 1949.

Welbeck

152. This ship was arrested 3 miles N.N.W. of Tarhalsen light
(in West Finnmark) on 7th November, 1949, by the Norwegian
gunboat Nordkyn in a position agreed by the Norwegian authorities
to be 70° 56" 42" N., 23° 12’ 42'" E. This position is within the Decree
line (between base-points 18 and 19 ; the interval between these
points is 264 miles) but 4 mile outside the red line. The ship was
taken to Hammerfest and was prosecuted for illegal fishing on
6th December, 1949. The skipper was convicted and was fined
15,000 kroner for illegal fishing and in addition the owners were
charged 15,000 kroner confiscation value of catch and gear.

This ship was detained from 21.45 hours, 7th November, 1949,
to 1g-00 hours, gth November, 1949.

An appeal to the Supreme Court has been lodged against the
conviction in this case.

Cape Palliser

153. This ship was arrested 84 miles E. of Sletnes (in East Finn-
mark) by the Norwegian gunboat Nordkyn on 15th November, 1949,
in a position fixed by the Norwegian authorities as 71° 4" 36" N,,
28° 34’ 13" E. This position is within the Decree line (between
base-points 8 and g ; the interval between these points is 25 miles)
but on the red line. The ship was taken to Hammerfest where the
skipper was fined 15,000 kroner for illegal fishing and his owners a.
further 15,000 kroner confiscation value of catch and gear.

This ship was detained from 23-14 hours, 14th November, 1949,
to.04-00 hours, 16th November, 1949.

Nelis

154. This ship was arrested 7+ miles N.W, of Nordkyn (in East
Finnmark) on 7th December, 1949, in a position agreed by the
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Norwegian authorities 71° ¢’ 30" N,, 27° 17’ 12’ E. This position
is withm the Decree line (between base-points 11 and 12 ; the inter-
val between these points is 39 miles) but 1 miles outside the red
line. The ship was taken to Hammerfest where the skipper was
fined 15,000 kroner for illegal fishing and a further 15,000 kroner
confiscation value of catch and gear. An appeal to the Supreme
Court has been lodged against this conviction, The ship was detained
from 0g-25 hours, 7th December, 1949, to 21:435 hours, 8th Decem-

ber, 1949.

Etruria

155. This ship was arrested 64 miles N, W, of Nordkyn (in East
Finnmark) on gth December 1949, in a pos1t1on agreed by the
Norwegian authorities, 71° 10’ 30’" N., 27° 23" E. This position is
within the Decree line (between base-points 11 and 12 see
para. 154) but 1} miles outside the red line. The ship was taken to
Hammerfest where the skipper was fined 20,000 kroner for illegal
fishing and a further 20,000 kroner confiscation value of catch
and gear. An appeal to the Supreme Court has been lodged
against this conviction, This ship was detained from 22.30 hours,
gth December, 1949, to 23-00 hours, 1rth December, 1949.

156, In respect of all the arrests mentioned above, and also in
respect of such other arrests as may be made before the judgment
of the International Court in this case, of vessels fishing outside the
limit which the Court may hold to be justified according to inter-
national law, the United Kingdom Government claims the fullest
compensation. Such compensation extends not only to the fines
levied by the Norwegian Government courts and costs but to all
losses including loss of fishing time sustained' by the ships, their
owners and skippers in respect of their arrest and detention in
Norwegian waters and Norwegian ports and their expenses in con-
nection with the prosecutions and subsequent appeals.

Particulars of the sums claimed under these heads will be sub-
mitted subsequently by the Government of the United Kingdom
at such time as the Court shall indicate to be appropriate.

(Signed) W. E. BECKETT,

Agent for the Government of
the United Kingdom.

27th January, 1950.
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PART V
Annexes

Annex r
GLOSSARY OF MEASUREMENTS

: BrITISH
Sea male :

The sea mile is the length of one minute of arc measured along the
meridian in the latitude of the place (or vessel) and will vary both
with the latitude and the dimensions adopted for the circumference
of the earth. The variation due to the shape of the earth in one length
of one sea mile between latitudes 60° and 70° is a matter only of 8 feet.
The sea mile is the general unil of measurement used by British seamen
and 15 the measurement most eastly taken from awy chart. When references
are made to 3 or 4, or any other number of, miles as the breadth of
territorial waters, the reference is to sea miles.

The length of a sea mile in latitude 60° is approximately 2,030.8 yards
and in latitude 70° 2,0633.6 vards.

Nautical mile :

A term which in the past has been often incorrectly used and confused
with a sea mile. It is, in fact, 2 measured distance for calculating speeds,
etc., and varies in different countries. The British nautical mile is
6,080 feet (1,853-18 metres). A rough approximation often used for
the nautical mile is 2,000 yards.

Cable :
One-tenth part of a sea mile. In practice it is also accepted as 1/10
of a nautical mile. A rough approximation is 200 yards.

Statute or land mile :
1,760 yards ; 5,280 feet ; 1,609-3 meires.

Geographical mile :

This is not used for Admiralty purposes. This is usually regarded
as the length of one minute of arc measured along the Equator.

NORWEGIAN

Sea male .

Geographical mile :

“Mail” (in connection with the sea but not otherwise) :
Geografisk mil :

Scandinavian league* .

! I'n the 1912 “Rapport”, which is in French, the above terms are transiated by
the words “‘lieue’” or "'liene géographique”. '
8
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One-fifteenth of a degree of latitude or four minutes of latitude at
the Equator or 7,420 metres (8,114 yards).

“Mql" (when used in connection with land measurements) :
10,000 mefres.

Nauntical mile :
Quarter mile :

One minute (i.e. 1/60 of a degree) of latitude at the latitude of the
distance to be measured.

Notes for use of British Admirally charts

1) Care must be taken when measuring distances on a chart that the
latitude graduations on the sides of the chart are used. (The top and
bottom graduations are longitude units and do nof represent any kind
of linear distance,)

(2) It is essential when measuring on a chart that the latitude gra-
duations in-the borders of the chart are used #n the same latitude as the
distance to be measured. Admiralty charts used in this case are on the
Mercator’s projection. On this projection the scale of latitude and
distance increases with the latitude until at the poles it is infinite.
Hence it must be remembered that this projection does not show the
correct relation between distances measured in different parts of the
chart unless they are in the same latitude ! it is, therefore, not possible:
to take off distances from the margins at random.

{(3) It should be noted that the charts in a set are not drawn on the
same natural scale as each other ; each varies with the latitnde. This.
in effect means that they should not be joined to make one composite
chart, nor should distances taken from one be measured on another.

Annex 2

CHARTS SUBMITTED BY GOVERNMENT OF UNITED
KINGDOM SHOWING RED AND BLUE LINES

[In separate cover.)

Annex 3

DIPLOMATIC CORRESPONDENCE LEADING
UP TO 1924 NEGOTIATIONS
No. 1 ,
. Mr. LINDLEY TO Mr. MICHELET
Christiania, 2gth March, 1g924.
Monsieur le Ministre,

I have the honour to inform Your Excellency that His Majesty's
Government have been considering for some time the conflicting claims
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respecting the proper extent of territorial waters which exist at present
between that Government and the Royal Norwegian Government.

2. In view of the understanding reached between His Majesty's
Government and the Soviet Government in the course of the corres-
pondence exchanged between them in the early summer of last year,
it will presumably be neither possible nor desirable indefinitely to
postpone the convening of an international conference with regard to
the whole question of territorial waters. In any such conference the
views of the British and Norwegian Governments will, as regards Russia
in particular, be identical in so far as both Governments combat the
Russian claim to a r2-mile limit. His, Majesty’s Government have, as
Your Excellency is probably aware, established a modus vivendi with
the Soviet Government whereby British vessels fish unmolested up to
the 3-mile limit, but a final settlement of this difficult question is post-
poned for decision by the international conference.

3. It is understood that the Norwegians, who have not established
such a modus vivendi, are even more interested in a satisfactory settle-
ment of this question than His Majesty’'s Government. It has there-
fore occurred to His Majesty’s Government that, apart from the advan-
tages which would necessarily accrue from an early settlement of the
question at issue between the Norwegian and British Governments,
it wounld be desirable that both Governments should, if possible, come
to an understanding in advance of the international conference, so
as to ensure that their views and objects shall be entirely identical.

4. With this object in view His Majesty’s Government propose that
a mutual understanding should be arrived at on the basis that the
Norwegian Government will not claim a wider belt than 3 miles for
its territorial waters and that certain large inlets, notably the Vestfjord
and Varangerfjord, should be recognized as part of Norway. In that
event no attempt would henceforward be made, for example, to interfere
with fishing vessels outside a 3-mile limit, and foreign vessels would
not be allowed to fish within the two fjords mentioned.

5. The Norwegian Government are no doubt aware that His Majesty's
Government have found it necessary to close certain areas round the
Scottish coast to trawlers flying the British flag, His Majesty’s Govern-
ment trust that, in view of the very large concession made to the Nor-
wegian Government by the suggestion contained in paragraph 4 above,
the Norwegian Government will also be willing to enter into a special
agreement with His Majesty’s Government subjecting trawlers flying
the Norwegian flag to the same restrictions in the area referred to as
those imposed on British trawlers. :

6. I have the honour to add that it is not the intention of His Majesty’s
Government to suggest any formal convention, but rather an informal
arrangement based on the above proposals, which 1 am authorized to
discuss with Your Excellency, should the Norwegian Government be
inclined to enter into such a discussion.

I avail, etc.

(Sigred) F. O, LiNDLEY.
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No. 2
NOTE FROM Mr. MICHELET TO Mr. LINDLEY, DATED ISth APRIL, 1g24
[ Translation]
Monsienr le Ministre,

1 have the honour to acknowledge the receipt of your note of
2gth March last, in which you propose, on behalf of your Government,
that, pending the convening of an international conference with regard
to the whole question of territorial waters, negotiations should be
entered into between the Norwegian and British Governments with
a view to arriving at an informal arrangement on the extent of terri-
torial waters on the basis that the Norwegian Government should
confine itself to claiming a territorial limit of 3 nautical miles, and that
in return certain large fjords, such as the Vestfjord and the Varanger-
fjord, are to be recognized as Norwegian territorial waters.

At the same time the British Government wishes to enter into a
similar agreement by which Norwegian trawlers would be subjected
to the same restrictions in certain areas around the Scottish coast as
are now imposed upon British trawlers, which are forbidden to fish in
those areas.

I have the honour to inform you that the Norwegian Government
have already taken steps to have the question investigated, in view
of the proposal put forward by the British Government. I shall address
a further communication to you on the subject as soon as the inves-
tigations have been concluded.

(Signed) C. F. MICRELET,

Annex 4

MAURICE-DOUGLAS REPORT AND PROTOCOLS OF OSLO
CONFERENCE, 1924

Mr, H. G. MAURICE AND CAPTAIN H. P. DOUGLAS
TO ML, AUSTEN CHAMBERLAIN

(Recetved 31st December, 1924)
(Very confidential)

Sir,

We have the honour to submit the following report of our conversa-
tions with the committee appointed by the Norwegian Government
to discuss with us questions arising out of the divergent views of Great
Britain and Norway on the subject of the limit of territorial waters in
the sea.

2. The course and outcaome of our discussions is, we think, sufficiently
indicated by the documents annexed to this report, namely : >

(x) Minutes of meetings of the committees, with annexes.

Whitehall, 30th December, 1g24.
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(2) Memorandum on “The principal facts concerning Norwegian
territorial waters” (a document prepared by the Norwegian Com-
mittee), which is to be regarded as an annex to the minutes of
the first meeting.

(3) Charts of the coast of Norway, with indications referred to in
paragraph 3 of the résumé appearing in the minutes of the twelfth

meeting, :

We wish to direct attention particularly to the prepared' charts, to
the résumé included in the minutes of the twelfth and last meeting of
the committees, to the annex to the minutes of the ninth meeting and
to paragraph 4 of the minutes of the tenth meeting.

3. These passages in the documents indicate the point to which our
conversations led us ; but it should be added that there was, further,
something in the nature of an understanding that, if any agreement
were reached, it would include the adhesion of Norway to the North
Sea Convention in the area to which the convention applies, and the
application to the fisheries off the coast of Norway, north of that area,
by agreement [scil. between] Great Britain and Norway (with the
inclusion at once or subsequently of Germany) of regulations analogous
to those of the North Sea Convention.

4. It will be observed that: (1) we declined absolutely to enter into
any arguments of a legal character ; (2) we have pressed for and, to
the best of our ability, elicited the facts from which the necessities of
the Norwegian fisheries could be judged; (3) we have entered into
no sort of undertaking or understanding with regard to any measures
proposed for the protection of the Norwegian fisheries, except that we
would submit them to His Majesty’'s Government for consideration ;
and (4) it has throughout been recognized that no statement or admis-
sion or provisional acceptance of a hypothesis on either side could be
taken to commit either Government.

With reference to point (3) in this paragraph, we wish to add that
we took it upon ourselves to rule out certain proposals as being such
that Great Britain could not possibly entertain them, but we did not
feel justified in declining to submit any proposal unless we were quite
satisfied that it could not afford a basis for further negotiation,

Uncertainty as to the limits of the waters claimed by Norway as territorial

5. One fact, knowledge of which was essential to an understanding
of the point of view of the Norwegians, was, in our judgment, the method
according to which it was their practice to draw the limits of the waters
they claimed as Norwegian territorial waters. On the one chart (part
of the coast of East Finnmark) which had been furnished by the Nor-
wegian Government, the lines were drawn in a manner which indicated
no settled principle. It was clear, for instance, that the lines did not
follow the sinuosities of the coast, that neither ro-mile nor 6-mile bay
lines had been consistently taken as base-lines, nor had the rule
enunciated in the report of the Norwegian Royal Commission of 1912,
according to ‘which base-lines should be drawn between the outermost
points 0? the coast or adjacent islands and rocks, notwithstanding the
length of such lines, been adopted. It may be remarked that the strict
application of the last-mentioned rule to the west coast of Norway
would lead to a manifest absurdity,
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6. Our request for charts of the rest of the coast of Norway and
adjacent waters correspondingly marked was received with evident
embarrassment, and it became apparent that the Norwegian Committee
could not undertake to draw the lines except at certain points of the
coast where the limits had been defined by Norwegian Orders in Council.
Eventually, we suggested that we should ourselves draw the lines for
the rest of the coast according to such principles as we could evolve
from the report of the Norwegian Royal Commission on Territorial
Waters of 1912, and, rather than accept that solution, the Norwegian
Committee secured permission from their Foreign Office for Fishery
Inspector Captain Ivesen, subsequently assisted by Commander Askim,
of the Norwegian Admiralty, to Erepare. charts to indicate the Nor-
wegian claims, with the proviso that the lines they drew were not to
be regarded as avthoritative. The lines so drawn appear on the charts
annexed in this report, on which are indicated also the 3-mile line,
drawn according to the British thesis, a 4-mile line, drawn according
to the same thesis, mufatis mutandis, and the limits of certain areas
of concentrated seasonal fishing, within which, it has been suggested,
that trawling might be prohibited by agreement during specified seasons.

7. It is of interest to remark that in the course of conversation,
during the voyage home, with the captain of the steamship Blenheim
and a certain Commander Smith of the Norwegian Navy, bath of whom
served in Norwegian naval ships during the war, we learned incidentally
that during the war the 4-mile limit which Norway sought to enforce
for neutrality purposes was drawn according to the same method as
is employed by Great Britain in drawing the 3-mile line. It would
appear, therefore, that different methods are employed by the Nor-
wegian Admiralty and the Norwegian fishery authorities. This may
in part account for the fact that the Norwegian Admiralty was not
represented on the Norwegian Committee,

8. Since 1t was not possible intelligently to consider the questions
at issue in the absence of information which would enable us to compare
the areas claimed by Norway as territorial with those admitted by
Great Britain to be territorial and the chief fishing areas with both,
the delay in the preparation of charts dissipated our hopes of concluding
our conversations within a week, and, it may be added here, that it
was only by working at very high pressure that we were able to bring
them to an end at the close of the second week.

Special circumstances affecting Norwegian fisheries

g. In order properly to appreciate the circumstances of the Norwegian
fishermen, by which, naturally, the attitude of Great Britain to the
questions at issue will be influenced, it is necessary to take under review
the conditions of the fisheries both in general and in detail. A greatf

art of our time was, therefore, devoted to cross-examination of the

orwegian Committee on matters of fact which we could not ascertain
without their assistance. We have in our possession detailed notes of
the answers we received, but we do not think it necessary for the purpose
of this report to do more than present a brief review of the more salient
facts, relying, as we think we safely may, upon the substantial accuracy
of the information given to us.

10, Norway is a barren mountainous country with a total area of
120,000 square miles and a coast line of some x,500 miles, not counting
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its innumerable indentations. It has a total population of some 2,700,000
souls, and of these at least 100,000 are fishermen. The two most important
fisheries are for herring and cod. No special protection is apparently
desited for the herring fisheries, which take place for the most part
south of latitude 61° north. Our discussions were for the most part
confined to the great cod fisheries north of this latitude. Some of the
fishermen on the west coast are of the crofter type, fishing actively
and - continuously during the spring concentrations of spawning cod,
but devoting the greater part of the rest of the year to cultivating
their small farms, Even in their case, however, it appears that fishing
is their chief means of livelihood. It may, therefore, be said that one-
twenty-seventh part of the total population consists of professional
fishermen, and, if cne allows an average of three dependants per male
fisherman, that approximately one-seventh of the total population is
directly dependent upen fishing for its means of livelihood. This calcul-
ation takes no account of that other large proportion of the population
whose employment is derived from the handling, transport, curing and
canning of fish, and the provision of the accessories of the industry,
particularly boats and gear. Outside of its fishing and shipping industries,
and forestry, the country has few resources, and it can truly be said of
the population of the north coast that they must either fish or starve.

11. The population is widely scattered (the average population per
square mile is twenty-one, and approximately one-tenth of it is concen-
trated in Christiania), the means of transport are limited, and the fishing
population has, therefore, neither the markets for fresh fish nor the
means of reaching them which are open to our own trawling industry.
It is not, therefore, from mere conservatism that they continue to
pursue their old methods of fishing and to salt or dry the product of
their chief fisheries for export to foreign markets which they have
exploited for centuries. Any attempt on the part of Norway, situated as
she is, to develop a trawling industry would, in our view, be doomed to
failure even if she had the coal resources which are essential to.successful
steam trawling.

12. Moreover, Norway regards it as vital to her national interests to
maintain a fishing population throughout the length of her coasts, The
sea is her chief natural resource, and she seeks to secure for her coastal
population an even distribution of opportunity for its exploitation. With
this view she has, at certain points of closely concentrated fishing, made
regulations enabling committees of the fishermen to control the move-
ments of fishing vessels, to partition the fishing grounds between different
methods of fishing, to fix the times at which gear may be shot and hauled,
and actually the times at which the boats may wvisit the grounds and
must leave them, and, as we understood, the number and length of
lines, nets, etc., that may be laid. This system is in vogue particularly
at Lofoten, and we were shown charts upon which were indicated the
areas appointed for different methods of fishing.

Methods of fishing employed in Norway

13. The methods of fishing employed are long lines, hand lines and gill
nets. The larger craft carry on board four to eight “‘dories”, a type of
flat-bottom boat, which is put overboard, when the fishing ground is
reached, for the purpose of laying the long lines. Each ""dory” will put
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out lines carrying from 2,000 to 4,000 hooks, and as there is from a

"half to three-quarters of a fathom between the hooks, it will be seen that
gach “dory” may lay from 1,000 to 2,000 or more fathoms of line, Even
the small-decked craft and open boats will put out 1,000 to 2,500 fathoms
of line at a time. The nets used vary in length and depth, the larger
ones are 30 fathoms long and 5 to 6 deep, smaller ones are 20 fathoms long
and about 3 fathoms deep. One of the larger craft will shoot from sixty
to eighty large nets, giving an aggregate length of 1,800 to 2,400 fathoms.
In view of the enormous number of lines and nets being laid in a limited
area, regulations are laid down by the committees referred to above as
to the direction in which they shall be laid and as to the steps to be taken
if and when they become foul of one another.

14. Both nets and long lines are attached to anchored buoys, which at
night are left unlighted. When we suggested thatlights should be attached
to the buoys so that trawlers might have notice of their whereabouts,
we were assured that this was impossible, on the north coast at any rate,
because the current was so strong that the bucys were frequently pulled
under the water. Both day and night fishing is practised, and we were
informed that, in the areas of concentration on the west coast, it was a
strict rule, when night fishing was practised, that all vessels should be
off the grounds by a fixed hour, in order that there might be no thefts
of gear or similar interference. Night lines and nets are hauled, at times
fixed by regulation, in the morning. '

Hand-lining is, of course, carried out from the boats and presumably
by day.

15. The whole of the west coast fishing for cod depends upon a seasonal
concentration of spawning cod. The chief fishing on the north (Finnmark)
coast, on the contrary, depends upon a concentration, broadly speaking,
in the months of March to June inclusive, resulting from the movement
towards the coast of large shoals of spawning caplin on which the cod
feed. There is said to be also a certain concentration, the cause of which
was not specified, in the months of September, October and November
on certain parts of this north coast. At no time, however, are the con-
centrations so local here as on the west coast. In other words, the fishing
in a good season is fairly evenly distributed right along the coast of
Finnmark. .

The g-mile claim largely senmbimenial and political

16. We formed the opinion early in the course of our discussions, and
with increasing conviction as they proceeded, that the demand for the
taintenance of the 4-mile limit was founded largely on political and
national sentiment or prejudice. We believe that the demand is by no
means universal in Norway, and is confined mainly to fishermen and
ardent prohibitionists, but, as fishing is the chief productive industry of
the country and there is still a political majority, as we understand, in
favour of prohibition, the supporters of the demand are obviously a
force to be reckoned with. It is worthy of remark that no evidence was
produced to us, though we repeatedly pressed for it, of actual damage
to fishery interests by the operations of trawlers, and we were assured,
as regards the most important fishing grounds of the west coast, that
trawling did not take place, and, as a rule, was impossible in them.
Moreover, the examination of the prepared charts showed that the
areas of concentrated fishing—and even the areas within which regula-
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tions of fishing were prescribed and enforced by Norway—in most
instances extended beyond the limit of waters claimed by Norway as
within her territorial jurisdiction.

17, Even in the case of the Finnmark coast, off which British trawlers
fish in considerable numbers, no evidence of damage to gear or of claims
for compensation for damage to gear was produced. Nor did the commit-
tee seriously allege that there was any falling off of the catch which could
be attributed to depletion of the stock through trawling. It is true that
Dr. Hjort urged that the investigations in which he has played a promi-
nent part tended to show that the cod fished at different times on different
parts of the coast belonged to one and the same stock, and argued, from
the analogy of certain conclusions of the International Council for the
Exploration of the Sea regarding the effect of the uﬁeraﬁons of trawlers
in the North Sea, that there was occasion to apprehend such depletion ;
but on being reminded that the conclusions of the International
Council referred to the plaice, a much less mobile fish than the cod,
and of the great difference between the open coast of Norway and the
comparatively confined and intensely exploited area of the North Sea,
he did not attempt seriously to press the point. In the end, the committee’s
case was reduced practically to one of reasonable apprehension coupled
with the statement, often repeated, that because of the operations of
trawlers the fishermen were afraid to lay night lines, and could only fish
by day, or, if at night, then close to the shore. '

Suggested lines of agreement

18. It will be seen from the minutes and annexes that the lines of
agreement tentatively suggested are that, on the one hand. Norway
should accept the principle of the 3-mile limit of territorial waters and
become a party to the North Sea Convention, while, on the other hand,
Great Britain should recognize all the Norwegian fjords and certain
other enclosed inlets as part of the territorial waters of Norway, and
should enter into a convention or agreement with Norway whereby
I()a:) regulations analogous to those of the North Sea Convention would

e apg}ied to all fishing operations off the coast of Norway north of
latitude 61° north;
(b) in certain specified areas on the west and north-west coast of Norway
outside territorial waters, trawling would be prohibited in certain
months of the year ; and '
(c) trawling would be prohibited either along the whole coast of ast
and West Finnmark up to the roo-fathom line during the months
of March to June inclusive, or along the whole coast of East Finnmark,
up to a distance of T mile beyond the 3-mile line as defined by Great
Britain, throughout the year.

West coast fisheries

19, The areas within which it is proposed to prohibit trawling for
certain months of the year (January to April inclusive) on the west and
north-west coast, are those within which there is the greatest concentra-
tion of fishing operations connected with the migrations of spawning
cod. As at present informed, we are disposed to think that agreement to
these proposals would not involve any serious loss of fishing to British
trawiers. [n a great part of the aggregate area composed of these separate
areas we believe that the nature of the bottom is such that trawling
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would be, for the most part, impossible. The Norwegian Committee were
emphatic ugon this point, but when we suggested that, if that were so,
protection by regulation was not necessary, they argued that it was
desirable because it would reassure their fishermen, who were nervous
about the possible incursion of trawlers during their period of concentrated
fishing, and also about the effect of possible future developments of
trawling.

Finnmark coast fisheries.

20. When we come to the coast of Finnmark we reach the centre of
acute conflict of interests. It is off this coast that British trawlers are
most active. A considerable number of them visit these waters every
year to fish, chiefly for haddock and plaice, while an even more consider-
able number, which proceed annually to fish off the Murmansk coast,
regard the waters off Finnmark as a profitable area in which, on the way
home, to supplement their catches. At the same time, Norway attaches
even more importance to her fisheries in the north than she does to those
of More and Lofoten, because of the peculiar conditions which govern
the life of the coastal population of Finnmark. Along the coast of
Finnmark 86.5 per cent of the total male population above the age of
15 are engaged in fishing, and this population, existing on a bare rocky
soil inciﬁable of cultivation, has absolutely no means of subsistence
except the sea. We were led, moreover, to understand that Norway
regards this population as something in the nature of an outpost or
garrison against her north-eastern neighbours, fearing especially, it
would appear, at the present moment, political invasion.

21. At the outset, the Norwegian Committee pressed strongly for
protection against trawling up to a 4-mile limit throughout the length
of the coast of Finnmark and throughout the year. This proposal we
declined to consider. They then suggested prohibition of trawling up
to the 100-fathom line—that is, to a distance considerably beyond the
territorial limit—during the four months of the spring fishery, and they
intimated that they would need similar protection, though not perhaps
on so extensive a scale, in certain months of the autumn, While this
proposal was under discussion, they suggested a modification of their
first demand involving the prohibition of trawling up to the 4-mile
limit along the whole of the coast of East Finnmark for the whaole
of the year. We told them that, while we regarded the acceptance of
this suggestion as very doubtful, we would be prepared to submit it for
consideration, on the understanding that if it were accepted they would
be prepared to waive all suggestions of prohibition of trawling, at any
time, off the coast of West Finnmark, outside territorial waters as
defined by Great Britain, and that they would be prepared to accept
as the area of prohibition of trawling for East Finnmark the waters
between the coast and a line drawn 1 mile outside the 3-mile line, as
defined by Great Britain, thus getting rid of their arbitrary line which,
in some parts,.extended much further ont to sea. These conditions,
subject of course to the understanding as to the provisional and non-
committal character of all suggestions put forward, they indicated their
readiness to accept. :

Ave vegulations against trawling justifiable ?

22. We had hoped to discover possible lines of agreement, both here
and elsewhere, on the basis of regulations governing the movements of
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vessels using different kinds of gear in the presence of one another,
without having recourse to any such drastic method as the prohibition
of any particular method of fishing. But the Norwegian Committee
insisted that nothinﬁ short of the prohibition of trawling would meet
their case, because their primary object was to protect the gear of their
fishermen, and trawlers could not fish among their buoyed lines and
nets without carrying them away, and could not aveid them at night.
It is obvious that, in the areas of great concentration on the west coast,
trawlers could not possibly work without causing great damage. A rule
prohibiting trawling at times and in the places of concentration may,
therefore, be regarded as a reasonable form of regulation. It must be
remembered, however, that the most important Finnmark fishery takes
place in the months March to June, and is at its height in the last three
months of this period. During these months daylight is actually or
gractically continuous, so that there is no apparent reason why the

oats should not lie by their lines. If they did so, trawlers would be
able to avoid them, and, as there is not the same concentration of fishing
as occurs on the west coast, the case might be met by a less drastic
form of regulation. During the dark months the case is different, if it is
really impossible to Jight the buoys; but on this subject we have doubts.

23. In any case, the proposed permanent prohibition of trawling up
to the 4-mile line off the coast of East Finnmark, equally with the regula-
tions proposed for the west and north-west coasts, will need to be
further examined in its- bearing on the operations of British trawlers,
The extra-territorial area off the Finnmark coast in which it is suggested
that trawling should be permanently prohibited amounts in all to little
more than 120 square miles ; and, as we have said, we are disposed to
think that the areas in which it is proposed that a similar prohibition
should apply seasonally are of little value to trawlers. Prima facie,
therefore, an agreement on these lines, coupled with reasonable regula-
tions governing fishing operations in extra-territorial waters off the coast
of Norway as a whole and with the recognition of the territorial character
of the Norwegian fjords and analogous inlets, might be regarded as a
-comparatively light price to pay for the adhesion of Norway to the
principle of the 3-mile limit, which is important to Great Britain from
other points of view than that of free fishing.

24. In all the circumstances, and subject to the considerations referred
to in paragraphs 26, 27 and 31 below, the possibility of agreement turns,
so far as Great Britain is concerned, upon whether she could consent
to the prohibition of trawling throughout the year within the 4-mile
belt off the coast of East Finnmark, or can find a satisfactory alternative
to this proposal. It is only within this area that any serious conflict
arises between British trawlers and the Norwegian fishermen, and we
think it is enly in respect of this proposal that serious oppasition on
. the part of the British ﬁI.;hing industry need be anticipated. %3‘ however,
such an agreement as is proposed is made with Norway, the British
fishing industry is likely to argne—and with some justice—that Norway
gets everything while Great Britain gets nothing. Although exclusion
from an area of approximately 120 square miles may, at first sight, seem
a small matter, the British fishing industry is not likely so to regard i,
considering the fact that it is part of the one area (of no great extent
as a whole) fo which they attach importance in this neighbourhoed,
and in which the incidents of recent years have occurred.
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25. It is true that, by drawing the 4-mile line 1 mile outside the 3-mile
line recognized by Great Britain, the agreement would reduce the sphere
of Norwegian interference ;: but the skippers of trawlers have hitherto,
in spite of such interference, exercised the right to trawl up to the 3-mile
limit, and we are not in a position to weigh with confidence the economic
value of the area of which they would be deprived. We understand that,
at certain seasons, at any rate, the fish of most importance to them—
which we understand to be, not cod, but haddock and plaice—are
chiefly concentrated near to the coast, and it may well be that fishing
outside 4 miles from land is, at these seasons, of little value to them.

The rvisks of ome-sided agreements
[Paragraphs 26 and 27 omitted as not material.]

Territorial inlets

28, In the matter of territorial imlets it will be seen that we have
provisionally drawn base-lines—from which the territorial Jimit would
be drawn—across the actual mouths of all fjords and across the entries
of certain other inlets practically enclosed by skerries, which, in our
judgment, might reasonably be treated as territorial inlets. It appears
to us that, if it is agreed that Varangerfjord and Vestfjord should be
accepted as territorial inlets, it follows logically that the other less
extensive fiords may properly be so recognizéd. The precise points
between which the base-lines should, in this case, be drawn would no
doubt have to be further considered. Having regard to the difficulties
we feel about the regulations of the fisheries which have been proposed,
we think that, if our suggestions regarding the fjords are acceptable to
His Majesty’'s Government, the most should be made, in any further
discussions or negotiations, of the extremely generous view which it is
proposed to take of Norway’s claims in respect of territorial inlets. So
much importance do we believe Norway to attach to this recognition
that we consider it to be within the bounds of probability that she
might, in return for it, be prepared to accept a great deal less than she
is at present asking for (through her committee) in the way of protection
for her fisheries.

29, We have not here referred specifically to Christiania Fjord, the
approaches to which the Norwegians seemed most anxious to control,
for reasons not connected with fishing, e.g. defence. This question
appears to be one for the British Admiralty to consider.

Policing

30. On the subject of the arrangements to be made for the enforcement
of any regulations which may be agreed upon, we need not, at this stage,
enter into details, We will only say here that we think it will be generally
agreed in Great Britain that it would be intolerable that’ British fishing
vessels should be subject to arrest by Norwegian ships for trial in a
Norwegian court except for offences against Norwegian laws committed
in Norwegian territorial waters. It would, no doubt, be necessary to
confer upon Norway the right of visit and search such as is conferred
upon the cruisers of the various parties to the North Sea Convention,
but it would be necessary to secure for British fishermen the right ta be
tried for any alleged infraction of the convention in a British court, and
it appears to follow that any power of arrest conferred upon Norway
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would be limited to arrest for the purpose of immediate conduct to the
nearest British port. In these circamstances, any power of arrest that
might be so conferred would probably be nugatory.

The adhesion of other Powers to any agreement that may be reached

31. We understand that Norway would not be wholly content with
a simple agreement with Great Britain, but would wish to secure the
concurrence in it of Germany, and perhaps of other Powers. This would,
from the point of view of the British fisheries, be advantageous, inasmuch
as it is undesirable that British trawlers should be excluded from fishing -
areas to which the trawlers of other nations have access. The question
arises, therefore, at what stage the concurrence of other Powers should
be sought. There would be certain advantages in concluding once for
all a convention which would include all probable parties. On the other
hand, we feel that there is no inconsiderable risk that the endeavour
to bring other parties in before an agreement with Norway has been
definitely concluded may involve demands on the part of those parties
which would embarrass Great Britain and might lead to a long postpone-
ment of any settlement. It would, from this point of view, be prefera-
able, on the whole, to come to an agreement with Norway alone and then
join her in inviting other Powers to become parties to it ex posi facio ;
but it would be most unfortunate if an agreement were made with
Norway which excluded British trawlers if, in the end, the trawlers
of other countries were left in a position of superior advantage. The
difficulty might perhaps be met by making any agreement with Norway
contigent upon her securing the subsequent concurrence in it of Germany,
if not of other Powers.

The effect of any agreement on Novway's historical claim

32. Whether, on further examination, the Norwegian Government
would see its way to enter into any bargain is, of course, open to doubt.
‘We are rather disposed to believe that, as a whole, Norway eamnestly
desires a settlement, and is ready, or nearly ready, for acceptance of the
3-mile principle, and even, as we have said, that it is probable that she
might be ready to accept something less than what is above suggested
by way of return.

33. On the other hand, there are certain considerations present to the
minds of the Norwegian Committee, and, no doubt, of others in Norway,
referred to particularly in the minutes of the tenth and eleventh meetings,
which may cause her to hesitate to enter into any agreement. Of these,
we think that the most serious from the Norwegian point of view is
that referred to in the concluding two paragraphs of the minutes of the
eleventh meeting, It was inevitable that this question should arise.
When we were asked what would be the effect of an agreement such as
was under discussion upon the relations of Norway with other Powers,
we replied that, in our view, the essential basis of any agreement would
be the recognition by Norway of the principle of the 3-mile limit of
territorial waters as a rule of general a}f lication. From this there natur-
ally followed the question, what would be the position of Norway in
respect of her historical claim to the 4-mile limit in the event of her
entering into an agreement with Great Britain, which was, at a later
date, denounced by either party, or perhaps by a third party. To this
we replied, in effect, that, while recognizing the importance of the ques-
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tion, we thought that the necessity for discussing it did not arise until
our respective Governments entered into negotiations for a formal
agreement. Nevertheless, we feel that this question is likely to prove
one of the most serious obstacles to a settlement. We understand that
His Majesty's Government wish Norway not merely to enter into an
agreement with them whereby the exclusive fishery jurisdiction of
Norway is limited to the 3-mile line, as between British and Norwegian
subjects, but to accept and suppert, at any international conference on
territorial waters that may be convened, the principle of the 3-mile
limit as a rule of international law. The mere signature of a convention
of the character suggested, especially if it were coupled with the adhe-
sion of Norway to the North Sea Convention, would, in our opinion,
weaken Norway'’s historical claim, her support of the 3-mile principle
in an international conference would destroy it. It may be argued against
this that Great Britain, at any rate, has not recognized her claim, but
the mere fact that Great Britain is ready fo enter into a bargain with
Norway to induce her to abandon it, implies a certain recognition of
the force, if not of the actual validity, of the historical argument to
which Norway attaches so much importance, It would seem necessary,
therefore, either to persuade Norway-—-whao is perhaps half ready to be
persuaded—that the adoption of the 3-mile principle 1s to her advantage,
apart from any privileges she may acquire Ey convention for her fisher-
men, or, by some other means, to convince her that, in entering into
such an agreement as is contemplated, she will not be sacrificing an
enduring in exchange for an ephemeral advantage.

Sumvmary of conclusions and submissions

34.—(1) ‘As a result of our discussions we are now for the first time
informed as to the method by which Norway is in the habit of definin
her claim to territorial waters. The method is obviously haphazard, an
there is reason to think that different methods are employed by the
fisheries authorities and naval authorities, the last named having during
the war defined their 4-mile limit on the same principles, generally
speaking, as the method observed by Great Britain in defining the
3-mile limit.

(2) The position of the fishing industry in Norway and the conditions
under which their fishermen work constitute a strong argument for
special consideration of their interests and for protection, if and where
such protection is necessary.

{3) The methods of fishing employed are generally adapted to the
geographical and other conditions under which fishing is carried om.

{(4) The fishing on the west coast depends upon the arrival of large
numbers of spawning cod, which occurs in the first four months of the
year. The fish, and consequently the fishing, are closely concentrated
in fairly well-defined areas.

(5) The fishing on the Finnmark coast takes place in the months of
March to June inclusive. It is determined by the arrival of shoals of
spawning caplin, on which cod feed. The fishing appears to be fairly
venly distributed along the coast. There is said to be also a seasonal
fishing of some importance in the months of September to November,
and there is continuouis, though less intensive, fishing throughout
the year.
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(6) No evidence was produced to us of actual damage to the Norwegian
fisheries by the operations of trawlers, nor was it seriously contended
that the available stock of fish had been reduced as a result of trawling
operations. The demand for the maintenance of the 4-mile limit
appears to arise out of political and sentimental rather than practical
considerations. :

(7) We are disposed to think that the regulations proposed for the
west coast would not in themselves involve any serious loss to Britain
or to British trawlers, :

(8) The point of acute conflict of interests between Great Britain
and Norway is the coast of Finnmark, On.the gne hand, this is the area
to which British trawlers attach most importance ; on the other, practic-
ally the whole of the population of the coast of Finnmark depends.
absolutely for its 1ive1ihoog on fishing, and Norway attaches very great
importance to the maintenance of its coastal population.

(g) We refused to consider a proposal to prohibit trawling perma-
nently up to a 4-mile limit off the coast of Finnmark throughout its
length. We submit with great hesitation an alternative proposal involving
a corresponding prohibition off the whole of the coast of East Finnmark.
We are disposed to think that it should be possible adequately to protect
the Finnmark fishermen by less drastic regulations.

(ro) All the proposed regulations both for the west coast and for the
north coast must be carefully scrutinized with reference to their bearing
on the operations and interests of British trawlers.

{r1) In our view, any agreement imposing regulations for the protec-
tion of the fishing interests of the nationals ofg one party only to the
agreement involves the risk of creating a precedent which may cause
serious embarrassment by stimulating other countries to demand cor-
responding treatment. It 1s, therefore, essential that before entering into
any such agreement Great Britain should be absolutely satisfied that the
special circumstances of the case are such that the agreement does not,
in fact, create a precedent, which would hold good against her elsewhere.

(12) Assuming that any agreement with Norway results in the recogni-
tion as territorial inlets of the Vestfjord and Varangerfjord, we are of
opinicn that the recognition as such of her lesser fjords and certain inlets
enclosed by skerries logically follows, and we have proceeded on this
assumption in our discussions and in the provisional marking of terri-
torial inlets on the charts. The case of Christiania Fjord is a special one,
which we think should be determined by the Admiralty.

(x3) If any agreement involving the regulation of fisheries is reached,
the arrangements for its enforcement must be such as to secure that no
British vessel shall be arrested and taken to a Norwegian port, and tried
before a Norwegian court.

(x4) It is desirable that Germany at least, and possibly other Powers,
should become parties to any agreement regarding fisheries between
Great Britain and Norway. The question of the stage at which other
countries should be approached will require careful consideration.

(r3) Norway is likely to feel considerable hesitation about entering
into any agreement on the lines suggested, owing to the fact that if she
once openly surrenders her claim to territorial jurisdiction up to the
4-mile hhmit she can never again assert it with the same force as hitherto.

(16) We submit :
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(a) That the discussions commenced at Christiania should, unless
Norway desires to break them off, be continued as soon as may be,
preferably in London ;

(b) that before the discussions are renewed this report should be
submitted to the Departments concermed, and particularly to
Ministry of Agriculture and Fisheries and the Admiralty ;

(¢) that the Ministry of Agriculture and Fisheries should be authorized
to discuss the suggested regulations, if they think fit, confidentially
with representatives of the trawling industry with a view to the
closer examination of the effect which the regulations may be
expected to have on British fishing interests, and to the con-
sideration of practical alternative measures, if any ; and

(d) that the most serious consideration should be given to the risk to
the widespread trawling interests of Great Britain involved by
according special privileges to the nationals of a single ceuntry,
unless the circumstances of that country are of so special a char-
acter that they can be said to have no parallel elsewhere.

Assistance veceived
" 35. We cannot conclude our report without recording our grateful
appreciation of the sympathy and help we have throughout received
from His Majesty's Representative in Norway—the Hon. F. O. Lindley,
C.B., etc. We desire also to express our appreciation of and thanks for
the services of Mr. E.-M. B. Ingram, First Secretary of the Legation at
Christiania, who, by the courtesy of Mr. Lindley, was permitted to act
as secretary fo our committee and carried out the duties of that post
with an industry, good temper and unfailing tact which we cannot too
highly praise,
~ We also are deeply indebted to Lieutenant-Commander R. T. Gould
for his excellent work in the preparation of charts and for many other
services,
' (Signed) HENRY G. MAURICE.

. H. P, DoucLas.

- PROTOCOLS OF THE OSLO CONFERENCE, 1024
First meeting held on 2nd December, 1924, at 5 p.m., in the Storling

Present :

On the British side :

H. G. MAURICE,
Captain H. P. DoucLas,
Lieut.-Commander A. T. GouLDp,

E. M. B. INGRAM, Secretary.

On the Norwegian side :

Dr, HjorT (Johan),
Dr. Kragstap (Helge),
ByracHEF WaLNuM (Ragnv),

Incv. SmiTH-KIELLAND, Secretary.
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Dr. HjorT opened the proceedings by addressing a few words of wel-
come to the British Committee on behalf of the Norwegian Government,
to which suitable replies were made by Mr. Maurice on behalf of the
Ministry of Agriculture and Fisheries and by Captain Douglas on behalf
of the Admiralty. ;

The committees then went on to the election of a chairman, and on the
proposal of Mr. Maurice it was unanimously decided that Dr. Hjort
should preside at the meetings.

It was decided that no shorthand reports should be made and that the
two secretaries after each meeting should prepare a protocol recording
the subjects discussed and any formulz or pomts of agreement arrived
at. It was further agreed that no information should be given to the
gress, except in the form of a communiqué to be agreed on beforehand

y the committees.

At Dr. Hjort’s suggestion it was agreed that Fiskerikonsulent Thor
Iversen, formerly captain of the Mikael Sars, should be admitied to the
meetings whenever his presence was desired by the Norwegian Committee,
except when questions of policy were under discussion.

A time-table for future sessions was also agreed to.

Mr. Maurice enquired whether the Norwegian Committee could furnish
charts showing Norwegian claims to territorial waters along the whole
Norwegian coast. It was agreed that Dr. Hjort should consult with his
colleagues before giving a definite answer.

(Signed) HENRY G. MAURICE. (Signed) Jouan HjorT,
. E. M. B. INGRAM Chairman.
. Incv. SMITH-KIELLAND

Christiania, 2nd December, 1924.

g Secretaries.

Second meeting held on 3rd December, 1924, at 11 am.,, tn the Stoﬁmg
Present :
The same as at the first meeting.

A memorandum entitled “The principal facts concerning Norwegian
territorial waters’” was circulated to the members of the committees and
a lecture illustrating the main features of the memorandum was delivered
by the chairman, This memorandum is annexed to the protocol of this
meeting 1.

The minutes of the first meeting were passed and the committees
adjourned till 1o a.m. on 4th December, in order that the British Com-
mittee might have an opportunity of studying the memorandum in detail.

(Signed) HENRY G. MAURICE. ‘ (Sigied) JoHAN HJORT,
(Signed) E. M. B. INGRAM Chairman.
., INGv. SMITH-KIELLAN

Christiania, 3rd December, 1924.

» } Secretaries.

! The Government of the United Kingdom possess only a small number of copies
of this document (printed at Christiania in 1924 by Det Mallingske Bogtrykkeri)
which they obtained through the courtesy of the Norwegian Government. Thoy
presume that the Norwegian Government would be prepared to supply a number
of copies for the nse of the Court.

9
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Third meeting held on 4th December, 1924, at 10 am., in the Storting

Present :
The same as before.

The committees first passed the minutes of the second meeting.
At Dr. Hjort’s suggestion the following resolution was adopted :

“The two Governments represented are not in any way bound
by what the committees or their members might put forward or
agree to during the discussions. Neither shall these discussions,
nor even the fact that they take place, prejudice in any respect
whatsoever the present Norwegian point of view as to the extent
of the territorial waters of Norway or with regard to other questions
in connection with territoriality. This, of course, holds good as
regards the British point of view.”

Dr. Hjort referred to the Norwegian memorandum of 3rd December
and to the two documents, which had already been sent to the British
Committee in London (Part IT of the report of the Commission on the
Limits of Norwegian Territorial Waters, 1912, and Dr. Boye’s paper
on the same subject read at Stockholm in September 1924), and enquired
the views of the British Committee regarding the Norwegian standpoint
as set forth in these documents.

Mr. Maurice, in reply, expressed the gratitude of the British Com-
mittee for the lucid presentation in these documents of the facts of the
Norwegian case, but pointed out that no charts showing the Limits
claimed by Norway on all parts of the Norwegian coast had been supg’].ied.
He then requested that the legal aspect of the case might be excluded
from the committees’ discussions, in view of the fact that the British
Committee contained no legal experts. In suggesting this procedure,
Mr. Maurice made it clear that the British Committee and the British
" Government were quite familiar with the legal arguments put forward
by the Norwegian Committee, and were aware that counter-arguments
could be advanced to meet them, but he and his colleagues were neither

ualified nor authorized to do so. He did not, however, dispute the fact
at Norway had over a long period claimed, and to the best of her
ability maintained, a 4-mile territorial limit,

Continuing, Mr. Maurice asked that the British Committee should be
allowed to state their point of view. On being invited to do so,
Mr. Maurice and Captain Douglas made brief statements, summaries
of which will be found in the annex to the protocol of this meeting.

The two committees, having thus explained their respective points
of view, proceeded to a general discussion of the question. As a result
of this discussion, it became evident that the British point of view could
be summarized as follows :

(x) Great Britain conld not accept as a basis of negotiation a recogni-
tion of a general 4-mile limit for Norway.

(2) Great Britain could not accept a solution involving the recognition
of a 4-mile territorial limit for fisheries along the whole Norwegian
coast, and a 3-mile territorial limit for all other purposes.

(3) Great Britain could not accept a solution involving the application
of the 3-mile territorial limit for Norway, supplemented by a
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separate convention, whereby exclusive fishing rights were reserved
to Norway up to a limit of 4 miles from the coast.

(4) Great Britain would have no objection in principle to a solution
involving the application of a 3-mile territorial limit for Norway,
supplemented by a separate convention embodying special fishing
regulations applicable to Norway and Great Britain between
that limit and the 4-mile limit along the whole Norwegian coast.

(5) Before Great Britain could enter into an arrangement whereby
exclusive fishing rights outside the 3-mile limit, which she
recognizes, were reserved to Norway off anfy parts of the coast,
she would require to be satisfied that the facts of the situation
were so exceptional that the arrangement could not be invoked
by other countries as a2 precedent applicable to them. The facts
to be examined could include historical and sociological as well
as geographical and industrial considerations.

(Signed) HENRY G. MAURICE. (Signed) Jouman Hjorr,
: Chairman.
(Signed) E. M, B. INGRAM "
. Ingv, SMiTE-KIELLAND f Secretaries.

Christiania, 4th December, 1924.

ANNEX TO THE PROTOCOL OF THE THIRD MEETING

In stating the British Committee’s standpoint, Mr, Maurice proposed
that he should himself speak on the fishery, and to some extent the
general maritime aspect of the matter, while Captain Douglas would
state the views of the British Admiralty. :

Mr. Maurice stated as his first point, that if the present discussions
were to be fruitful it was necessary to examine facts, not legal theories;
* the relevant facts being those which affected the vital necessities of the
Norwegian and British fishermen respectively. He was disinclined to
believe that the operations of British trawlers had, up to the present,
prejudiced the interests of Norwegian fishermen. If, as the memorandum
and Dr. Hjort's letter appeared at certain points to suggest, it was
contended that trawling operations had, in fact, seriously depleted the
stock of fish, or that there was serious reason to believe that they would
do so, that was .a fact affecting the interests not only of the Norwegian
fishermen but also of the British fishermen who trawled off the coast of
Norway. The most satisfactory way of dealing with a fact of this kind
would ge, after full investigation, to arrange by convention for measures
of protection which should be binding, not merely upon Norway and
Great Britain, but upon every other country whose fishermen frequented,
or were likely to frequent, those waters,

It would be impossible for Great Britain to enter into an arrangement
involving exceptional treatment for Norwegian fishermen, except on
the basis of facts of so exceptional a character that the arrangement
could not be quoted as a precedent adverse to the wider interests which
(Great Britain sought to maintain, Owing to the widespread operations
of British trawlers, it was inevitable that Great Britain should, from
time to time, find herself involved in argument with other countries
regarding rights of fishing off the coasts of those countries, At the

.
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present time, Great Britain had to meet a claim on the part of the
government at present in power in Russia to exclusive rights of fishing
up to a distance of 12 miles from the coast, and proposals from the
Danish Government for the extension of the limits of exclusive fishery
jurisdiction round Iceland and the Faroe Islands. Norway had important
interests to maintain in the Murmansk ares ; she was also interested
in the Icelandic fisheries ; and, if she was not at the moment concerned
with the fishing about the Faroe Islands, it was easily conceivable that
she might be so in the future. If Great Britain entered into an arrange-
ment with Norway involving the recognition of Norway’s exclusive
right of fishing outside the ordinary territorial limits accepted by all
the principal maritime nations of the world, with the one exception of
Norway, it would be most difficult for Great Britain to resist claims
of a similar character from other countries, including those just referred
to; and if Great Britain gave way as regards those countries it would
be difficult for Norway not to accept the situation as applicable to
herself. There was no distinction in principle between the Norwegian
claim to 4 miles and the Russian claim to 12, or any other claim there
might be advanced in excess of the rule ordinarily accepted. It would
surely be better that two fishing nations like Great Britain and Norway
should agree to maintain the policy which in the long run was best
calculated to promote the interests of both of them.

The British Committee believed that in pressing for the general
recognition of the 3-mile limit and in contesting every extension of
exclusive jurisdiction for any purpose, they were working for the interests
not merely of Great Britain and the British Jmpire, but of Norway
and other countries similarly situated. That was the general British
view, and the Fisheries Department, which was in his charge, in consider-
ing fishery questions, always kept before it the principle that the
maintenance of the greatest possible freedom in the deep seas was of
paramount importance.

Captain Douglas then spoke from the British Admiralty and Imperial
point of view. At the outset he pointed out how Norway, during the
Great War, had shown in which quarter her sympathies lay.

He maintained that Great Britain's one aim was to secure the
freedom of the seas for all seafarers. He showed how Great Britain, with
her dominions, and the greatest maritime Powers had accepted the
principle of the 3-mile limit, although Great Britain, in common with
Norway, had in the past laid claims to far greater jurisdiction of the sca.

He pointed out that the Admiralty were primarily concerned with
the question of the limit of territorial waters as it affected Sea-power,
and that this side of the question was the most important of all, because
the safeguarding of all maritime interests, of any nation, must stand or -
fall on the guestion whether it could or could not exert adequate sea-
power in their defence, or else obfain the support of an ally who could.

He desired to emphasize the point that Great Britain did not wish for
the 3-mile limit so that she could encroach on other countries’ waters—
there was no such selfish motive—it was an absolute essential of her
very existence.

He continued that the British Empire was world-wide, and probably
embraced more peculiarities of coast line and configuration, more
diverse commercial intercsts, and more variecties of fisheries than the
territory of any other nation on the face of the globe ; and yet it had heen
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found possible for all the constituent countries of the Empire to armnve
at a common policy regarding territorial waters throughout the Empire.
He gave a brief outline of this policy and concluded by pointing out that
the foundation of this common policy of Great Britain, her colonies and
the Dominions was the wish to secure the fullest possible measure of
sea-power so as to use it as effectively as possible both in their own defence
and for the assistance and protection of the smaller nations.

(Signed) HENrY G. MAURICE.  (Signed) JOHAN HJORT.

(Signed) E. M. B, INGRAM

) ;
”" INGV. SMITH-KIELLAND j ~ecretaries.

Fourth meeting held on 5th December, 1924, at 10 a.m., in the Storting

Present :

The same as before, with the addition of Fiskerikonsulent
Thor Iversen.

The minutes of the third meeting were passed. Dr. Hjort began by
enquiring whether he was right in assuming that the discussion of the
question whether Great Britain would accept a solution involving a
4-mile limit, had now been carried as far as it profitably could for the
present. The British Committee confirmed this assumption. Dr. Hjort
then proposed that the extent to which Norwegian fishing interests could
be safegnarded on the basis of such arrangements as are indicated in
points 4 and 5 at the end of the protocol of the third meeting should be
examined. Before proceeding to do so, however, he stated that, according
to the views of himself and of his colleagues, there was a third alternative
which might equally form the subject of discussion. This alternative, which
might be considered as based upen the desire of both committees to
arrive at a modus vivend:, was that neither Great Britain nor Norway
should abandon their present contentions regarding the limit of Norwe-
gian territorial waters, but that an endeavour might be made to reach
an understanding, applicable to those parts of the coast where there had
been a conflict of fishing interests, while reserving the questions of prin-
ciple involved.

The British Committee took note of this statement. Dr. Hjort went on
to say that, though the Norwegian Committee were of opinion that such
a solution of the problem was possible, they were prepared for the mo-
ment to continue the discussions on the basis of the two propositions
already referred to, while reserving this third alternative for subse-
quent consideration.

Dr. Hjort then proceeded to explain the special peculiarities of the
Norwegian fishing mdustry off the coast of Mére, as afiording a typical
example of the combination of special conditions which characterized
this industry off the west coast in general, up to the Lofoten Islands.

After an examination of the charts concerned and a discussion of the
details involved, it was agreed that the meeting should be adjourned in
order that the British Committee might prepare charts of this area,
demonstrating :
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1) The 3-mile territorial limit according to the British thesis.

32} The g4-mile territorial limit according to the same thesis.

3) The Norwegian territorial limits as defined by Norwegian Orders
in Council where such are in force.

{4) So far as possible, with Captain Iversen’s help, the facts as to the

nature and extent of the fishing operations at different seasons of
the year, '

The object of the British Committee in preparing these charts was in
no wise to bind the Norwegian Government, but to facilitate the subse-
quent discussion of the possibility of any mutual or international arran-
gements by the graphical presentation of all the materal facts and cir-
cumstances involved.

After a short interval the discussion of these charts was resumed in the
afternoon.

(Stgned) HENRY G. MAURICE.. ° (Signed) JoHAN HJORT,

Chairman,
(Signed) E. M. B. INGRAM

. Incv. Smrra-KIELLAND € Secretaries.

Christiania, 5th December, 1924.

Fifth meeting held on 6th December, 1924, at 10.30 a.m., in the Siorting

Present :
The same as at the fourth meeting.

The minutes of the fourth meeting were passed.

The examination of the charts of the Mére coast prepared by the
British Committee was continued, with special reference to the possi-
bility of an eventual arrangement being reached either there or, by
analogy, elsewhere, whereby trawlers mught be excluded from special
areas off this coast during certain months of the year.

(Stgned) HENRY G. MAURICE, (Signed) Joman HjoRrT,

Chairman.
(Signed) E. M. B. INGRAM '
s InGy. SMITH-KIELLAND

Christiania, 6th December, 1924.

( Secretaries.
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Sixth meeting held on 6th December, 1924, at 5 p.m., in the Storting

Present :

The same as at the fifth meeting.

The minutes of the fifth meeting were read and passed.
The committees continued to discuss the charts prepared by the
British Committee.
(Signed) HENrY G. MAURICE.  (Signed) Joran HJORT,

Chairman.
(Signed) E. M. B. INGRAM
i Ingv. SMITH-KIELLAND

Christiania, 6th December, 1924.

{ Schetaﬁes.

Seventh meeting held on 8th December, 1924, at 1T a.um., in the Storting

Present :
The same as at the sixth meeting.

The minutes of the sixth meeting were read and passed.

The charts of the Norwegian coast north of Mére, which had been
prepared by the British Committee with Captain Iversen’s help, were
examined in detail by the committees.

After a short interval in the afternoon the committees resumed their
study of the same charts.

(Signed) HENRY G. MAURICE, (Signed) JouaN HJORT,

Chairman.
(Signed) E. M, B, INGram
1 InGgv. SMITH-KIELLAND

Christiania, 8th December, 1924.

g Secretaries,

Eighth meeting held on gth December, 1924, at 10.30 a.m., i the Storting

Present :
The same as at the seventh meeting, with the exception of Mr. Walnum.

The minutes of the seventh meeting were passed.

The committees proceeded with the study of the charts referred to
in the protocols of the last two meetings.

These charts were re-examined serigism with a view to arrive at
proposals to be submitted by the two committees for the consideration
of their respective Governments, both committees emphasizing the fact
thatit must not be assumed that they would recommend to their Govern-
ments any proposals which they undertook to submit to them.
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. Each chart was examined first with a view to the provisicnal definition
by the British Committee of Norwegian territorial waters, including
territorial inlets on the basis of the acceptance by Norway of the 3-mile
limit as defined by Great Britain ; and, secondly, with a view to the
provisional delimitation of areas of, the sea outside the limit above
referred to, within which during agreed periods arrangements for the

rotection of the interests of Norwegian fishermen might be applied

y agreement between Norway and Great Britain.

The last-named areas thus provisionally selected for consideration as
protected fishing areas were marked on the charts in accordance with
suggestions put forward by the Norwegian Committee.

(Signed) HENRY G. MAURICE, (Sigmd) Jonan HjoRrT,

Chairman.
(Signed) E, M. B. INGRAM
i Ingy, SMITH-KIELLAND

Christiania, gth December, 1924.

( Secretaries,

Ninih meeting held on roth December, 1924, at 10.15 a.m., i the Storting

Present :
The same as at the seventh meeting.

The minutes of the eighth meeting were discussed and reserved.

Both committees continued and completed the re-examination of the
charts of the Norwegian coast on the lines described in the protocol of
the eighth meeting.

The details regarding the provisional definitions and delimitations
considered in the course of the discussions at this and at the eighth
meeting are embodied in the annex to this protocol.

(Signed) HENRY G, MAURICE. (Signed) Joman HJORT,

Chairman.
(Signed) E. M. B. INGRAM
5 Ingv., SmMiTH-KIELLAND

Christiania, roth December, 1924.

s Secretaries.

ANNEX TO THE PROTOCOL OF THE NINTH MEETING

The provisional definitions and delimitations considered in the course
of the discussions at the eighth and ninth meetings are tabulated as
under. Y

In column “A" is shown the provisional definition by the British
Committee of the limits of the Norwegian fjords and other waters, the
recognition of which as territorial inlets the British Committee was
prepared in the circumstances outlined in the protocol of the eighth
meeting to submit for their Government's consideration. The lines
joining the serially numbered points r....1, 2....2, etc.,, on the
different charts indicate the base-lines 3 miles from which the limit
of Norwegian territorial waters would be drawn, if the British thesis




ANNEXES TO BRITISH MEMORIAL (No, 4) 127

re%a.rd’mg the 3-mile limit of territorial waters were accepted by Norway.

- In ¢column "‘B” is shown the provisional delimitation of the areas

within which during agreed periods the British Committee were prepared, ’
in the circumstances outlined in the protocol of the eighth meeting and

unless otherwise specified, to submit for their Government's consider-

ation that regulations for the protection of the interests of Norwegian

fishermen might be applied by agreement between the two countries,

if the British thesis regarding the 3-mile limit of territorial waters were

accepted by Norway.

In a further discussion of the charts of the Finnmark coast, an
alternative proposal to that recorded in the following tables was suggested
by the Norwegian Committee for the consideration of the British
Committee. This proposal, which was based upon the very great import-
ance attached by the Norwegian Committee to the fourth mile for the
protection of the coastal fishermen of East Finnmark, was to the effect
that, if the British Committee could agree to submit for consideration
regulations excluding British trawlers throughout the whole year from
the coast of East Finnmark up to a line drawn r mile outside the 3-mile
territorial limit as defined by Great Britain, the Norwegian Committee
would be prepared to withdraw their desiderata for special regulations
over the rest of the coast of Finnmark and Tromsoé down to the area
specified in the table for chart 321,

The area covered in the following tables is that of the whole Norwegian
coast from the Norwegian-Finnish frontier down to latitude 61° N.:

Z Chart 325

A
1 Varanger{jord

B

The Norwegian Committee pressed for regula-

(Grense Jakob-  tioms (I} excluding British trawlers throughout

selv to Kiberg- the ycar from entering the area betwcen the

nes}. coast and a line drawn 1 mile outside the 3-mile
B s 2 Persfjord. territorial limits as defined by Great Britam,
e dre T 3 Syltefjord, and (2) excluding British trawlers during the
4...--- 4 Sandfjord, months of March, April, May and June from
B e 5 Baasfjord. the area between the coast and the roo-fathom
S 6 Kongsfjord. line as marked on the chart.

The British Committee at this stage were
only prepared to submit for their Government's
consideration the possibility . of regulations
excluding British trawlers during the months
of March, April, May and June {from the arca
specified in (1) above,

Chart 324

A B

g S 7 Tanafjord. For the East Finnmark area, as defined in the
8...... 8 Koifjord. note at the bottom of column “A", the Norwe-
" T, o Sandfjord. gian Committee pressed for regulations similar
: Co SR ro Kamdyfjord. to those dcmanded for the area covered by
"2 1 Makeilfjord. chart 325.
To e S 12 Sandfjord. The British Committee reiterated the stand-
- - SRR 13 Oksefjord. point adopted by them when considering

! 14 Kjbéllefjord.

chart 325.




B8 s atiar mices 15 Lakscijord.

B e dare 16 Porsangerfjord,
LT i r7 Kamdyfjord.

2 1 T 18 Kaldfjord, Ris-

fjord and Vest-
fjord.

Note,—The administrative
boundary between East and West
Finnmark roughly follows a line
drawn northwards from Sver-
holtklubben,

A

'{ rg Knivs Kjzrvik.
20......20 Sandbukt,
¥ dlierazaie 21 Tufjord.
DANS s 22* Store Stappen to

Hjelmsdy.
23 ... ...23%Hjelmsoy toIngdy.
24 .. ....24%Ingdy to Tarhalsen
' (on Serey).
28 s 25 Donnzasfjord,

*Assuming that the waters thns
enclosed are accepted as a terri-
torial inlet.

A

(R 26 Bélefjord.

7 27 Aafjord.

28 iiiiea 28 Sandfjord.

29......29 North-west point of
Seroy to Loppen*®.

O wsuina 30 Loppen to Arndy,
enclosing Kvaen-
angenfjord.

31 ......310 Amdy to Tugls-
kalven *,

i e e, 32 Fuglikalven to

. Vanddy, enclos-

ing Fuglofjord.

* Assuming that the waters thus
enclosed are acceépted as a terri-
torial inlet.

Note.—The administrative bound-
dary between West Finnmark and
Tromso follows a line drawn sea-
wards up the centre of the Kvaen-
angenfjord.

ANNEXES TO BRITISH MEMORIAL (No. 4)

For the West Finnmark area as defined in the
note at the bottom of column ““A”, the Norwe-
gian Committee pressed for regulations exclud-
ing British trawlers during the months of March,
April, May and June from the area between the
coast and the roo-fathom line as marked on the
chart,

Chavt 323 .
B
The Norwegian Committee pressed for regula-
tions excluding British trawlers during the
months of March, April, May and June from the

area between the coast and the 1oo-fathom line
as marked on the chart.

Chart 322
B

For the area on this chart coming within the
boundaries of West Finnmark as defined in the
note at the bottom of column “A", the Norwe-
gian Committee pressed for regulations exclud-
ing British trawlers during the months of March,
April, May and June from the area between the

coast and the roo-fathom line as marked on the
‘chart.
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A

A ssnigiei 33 Vandoy to Kvaldy,
enclosing Raasa-
fjord.

34 ... -..34 North-west point of

Kvaliy to north-
west point of Gra-

toy *.
AR 4 S 35 Mefjord.
36 ......36 Ersfjord and Stens-
fjord.
A7 .. ...37 Bergsfjord.
38......35 Andfjord,

* Assuming that the waters thus
«enclosed are accepted as a terri-
torial inlet,

A
B0 aistin e 39 Gavlfjord.
e (PR . 40 Strbraksjzr (off the

Litlsy light-
house) to Kval-

nes *.

o E PR 41 Elsncset (on V-
réy) to north-
west point of
Rostoy 1.

42 iz il 42  Skomver light-
house to Kals-
holmen light-
house {1,

* Assuming that the waters thus
enclosed are accepted as a terri-
torial inlet.

t The waters thus enclosed
(viz., the Vestfjord) being accepted
as a territorial inlet.

A

The British Committee main-
fained that the pocket north-
east of Floholmen did not admit
of alteration for purposes of
defining territorial waters, blut
stated that for purposes of a
fishery convention it could be
taken into account.
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Chart 3zr

B

The Norwegian Committee pressed for regnla-
tions excluding British trawlers duting the
months of January, February, March and April
from the area provisionally defined as inshore
of a line joining the following positions :

From a position :

66° 243" N., 16° 35’ E., to 65° 35" N, 16° 34" E.,
to 69° 44’ N., 17° 38}" E., to 6¢° 548’ N, 17°
20’ E., to 70° 08" N_, 18° 20" E.

Chart 311

B

The Norwegian Committee pressed for regula-
tions (r) excluding British trawlers during the
months of January, February, March and April
from the area on the Vesteraalsbank, provision-
ally defined as inshore of a line joining the
following positions :

From a position - '

68° 473’ N., 14°18°E., t068°55'N., 13° 553 E.,
to 69° 163" N., 15709’ E., to 69° 09’ N, 15° 30'E.,
and (2) excluding British trawlers 'during the
months of January, February, March and April
from an area within a radius of 10 miles from
the Skomvar lighthouse,

The British Committcc were precpared to
submit for their Government's consideration the
possibility of regulations excluding British
trawlers from the area specificd in (2) above for
the period desired, but expressed the opinion
that regunlations for the months of March and
April only would suffice, .

Chart 310
B

The Norwegian Committee pressed for regula-
tions excluding British trawlers during the
months of Jannary, Februay, March and April
(1) from the area enclosed within a radius of
10 miles from the southern-most lighthouse
on Trxna and (z) from the area enclosed within a
radius of g miles from the Sklinna lighthouse.
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AR syezary

. 43 Norddernc

ANNEXES TO

A

light-
house to Elling-
raasa lighthouse,
enclosing Lalla-
fjord.

44 Flessa to Halten,
enclosing Troha-
vet *,

45 Froyfjord.

46 Ramséyfjord.

* It being accepted that the
waters enclosed by the line join-
mg these points give access to the
fortificd port of Trondhjem.
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Chart 309
B

The Norwegian Committee pressed for regula~
tions excluding British trawlers during the-
months of January, February, March and April
(1) from the area enclosed within a radius of
10 miles from the Nordderne lighthouse and
(2) between latitudes 64° 15" N. and 63° 14" N.*
from an area 2 miles outside tht 3-mile limit as
defned by Great Britain.

* The area "here defined overlaps on to
chart 218.

Charts 218, 216 and 214

A
Nil.

Nil.

A
Nil,

(Signed) HENRY G. MAURICE.

(Signed) E. M. B. INGRAM

b

Ingv. SmiTH-KIELLAND

B

The Norwegian Committee pressed for regnla-
tions ecxcluding British trawlers during the
months of January, February, March and April.
from the More fishitg grounds inside an area.
provisionally defined as inshore of a line jomn-.
ing the following positions :

63° 14’ N., 7° 19" E., t0 63° 12" N., 6° 30’ E.,
to 63°05% N.,6° 11}’ E., to 62° 554’ N., 6° 26" E.,.
to 62° 544" N., 6% 034" E,, t0o 62° 36" N, 5°04" E.,.
to 62° 184 N., 5% 04’ E., to 62° 12§’ N., 4° 58" I,

Chart z12

B

The Norwegian Committee pressed for regula-
tions excluding British trawlers during the
months of January, February, March and April
from the Kalvag area, provisionally defined
as inshore of a line joining the following posi-
tions :

to%rlﬂ?'ﬁv” L 4,5' EE to 61° 45" N., 4° 32" E..
1° 42" N, 4° 333’ E.

Chart 210

B
Nil,

(Signed) Jowax Hyorrt.

/ Secretaries.
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Tenth meeting held on roth December, 1924, al 5 p.m., in the Slorling

Present :
The same as at the ninth meeting.

When asked to define the views of the British Committee as to the
possibility of Great Britain's agreeing to the retention by Norway of
exclusive fishing rights in certain areas off the Norwegian coast,
Mr. Maurice stated that, though the British Committee would prefer not
to discuss the question, they could not entirely rule it out of discussion.
He and his colleagues had always admitted their preference for a solution
involving seasonal regulation. If, however, Norway pressed for exclusive
fishing rights in any area, Mr. Maurice reminded the Norwegian Com-
mittee that, as stated in the protocol of the third meeting, Great Britain
would first require to be satisfied absolutely that the facts and circum-
stances in those areas were so peculiar that such an agreement could
not be invoked by other countries as a precedent for general application ;
and secondly, he warned them that if they pressed this demand it would
reduce proportionately the likelihood of Great Britain’s acquiescing in
Norwayv's requirements elsewhere along the coast,

Dr. Hjort reverted to the British Committee’s statement in the
protocol of the third meeting that Great Britain would have no objection
m principle to a solution involving the application of a 3-mile territorial
limit for Norway, supplemented by a separate convention embodying
special fishing regulations applicable to Norway and Great Britain
between that limit and the 4-mile limit along the whole Norwegian
coast. He enquired whether, now that the facts regarding the Norwegian
fishing industry along the whole coast had been reviewed in detail,
a solution on these limes would be possible. Mr. Maurice stated that,
while in principle there was no objection to such a solution by convention,
its possibility would depend on the existence of conditions all along
the coast which would justify it. The review of the facts above referred
to had, however, demonstrated that such a similanty of conditions did
not obtain along the whole coast, but that only in certain areas did
the circumstances warrant special regulations.

Dr. Hjort then referred to the third alternative put forward by the
Norwegian Committee in the protocol of the fourth meeting, viz., that
neither Great Britain nor Norway should abandon their present con-
tentions regarding the limit of Norwegian territorial waters, but that
an endeavour might be made to reach an understanding applicable
to those parts of the coast where there had been a conflict of fishing
interests, while reserving the question of principle involved. Mr. Maurice,
on behalf of the British Committee, made it clear from the outset that
they could not possibly accept such a solution. He pointed out that the
sole purpose of the committee’s presence in Christiania was that every
avenue might be explored whereby the acceptance by Norway of the
application of the 3-mile limit for all purposes, as defined by Great
Bnitain, might be reconciled with the protection of the interests of Nor-
wegian fishermen, with whom and for whom Great Britain entertained
the warmest sympathy and admiration. The principle of the 3-mile
limit of territorial jurisdiction was vital to Great Britain and no solution
would be possible which was not based upon it. The British Committee
was, moreover, firmly convinced that this principle was the one which
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accorded most closely with the interests of Norway as a great maritime
nation.

Dr. Hjort next enquired the final attitude of the British Committee to-
wards the Norwegian Committee's requirements in Finnmark. Mr. Maurice
stated in reply that the British Committee preferred the method
of seasonal regulation during the months of special fishing concentra-
tion (viz., in the case of East Finnmark from March to June inclusive,
as stated on the table for charts 325 and 324, in the annex to the protocol
of the ninth meeting). Nevertheless, they would not dismiss as imprac-
ticable the suggestion put forward by the Norwegian Committee in the
fourth paragraph of the annex to the same protocol.

They were therefore prepared to submit for the consideration of the
British Government that an arrangement might be concluded between
Great Britain and Norway whereby British trawlers might throughout
the whole year be excluded from an area along the whole coast of East
Finnmark T mile outside the 3-mile territorial limit as defined by Great
Britain. Mr. Maurice added that the British Committee would, moreover,
be prepared to suggest the conclusion of a convention between Norway
and Great Britain whereby regulations similar to those in force under the
North Sea Convention might be applied to the whole Norwegian coast
north of latitude 61°,

Dr, Hjort next enquired whether it was the view of the British Com-
mittee that, if an arrangement were concluded with Great Britain involv-
ing the acceptance by Norway for all purposes of the 3-mile territorial
limit as defined by Great Britain, it would be to Great Britain’s interest
that a similar arrangement should be accepted by other nations as regards
Norway. Mr, Maurice replied that it would obviously be to Great Britain’s
advantage that the same conditions should be enforced on the fishermen
of other nations as on British fishermen off the Norwegian coast. At
the same time he reminded the Norwegian Committee that, in cansent-
ing to consider such arrangements for the henefit of Norway, Great
Britain incurred the risk that, unless the existence of such absolutely
exceptional circumstances as are indicated in point 5 of paragraph 6
of the protocol of the third meeting could be advanced in their support,
these arrangements might be cited by other nations as a precedent for
demanding similar concessions regarding their coasts.

The Norwegian Committee asked whether an eventual agreement
with Great Britain would alter in any respect the relations between
Norway and other countries as regards the question of the extent of
Norwegian territorial waters ; in other words, whether it would be in
conformity with the said agrecement that Norway could maintain as
against other countries the sfafus quo existing before the conclusion of
such an agreement. In reply to this question, the British Committee
stated that, in their opinion, the essential basis of the present discussions
was the acceptance by Norway of the principle of the 3-mile limit of
territorial jurisdiction as one of general application.

The question was next raised whether the conclusion of special arran-
gements between Norway and Great Britain on the matters under
discussion would affect the position of Norway as regards the enforcement
of her customs laws outside the 3-mile limit of territorial waters as defined
by Great Britain. The British Committee replied that, in their opinion,
the question was not relevant to the present discussions, and that in
any case it was a question of law and not of fact.
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Finally, allusion was made to the problems connected with the enfor-
cement of any re%'u.lations which might be agreed upon as applicable
in certain areas of the coast of Norway outside the 3-mile limit of terri-
torial waters as defined by Great Britain, The British Committee regarded
these problems as more suitable for discussion after an agreement had
been reached as to the nature of the arrangements to be made.

(Signed) HENRY G. Maurice,  (Signed) JonAN HJORT,.
Chairman.
(Signed) E. M. B. INGRAM

w INGv. SMITH-KIELLAND € Secretaries.

Christiania, roth December, 1924.

_ Elcventh meeting held on 11th December, 1924, at 4.30 p.m., in the Storting

Present :
The same as at the tenth meeting.

The minutes of the eighth and ninth meetings were read and passed,
as was the annex to the protocol of the ninth meeting.

Dr. Hjort proceeded to express the gratitude of the Norwegian Com-
mittee for the courtesy of Captain Douglas and Lieutenant-Commander
Gould in explaining the British methods of defining the 3-mile limit for
territorial waters, and in preparing the various charts utilized in the
course of the discussions.

Dr. Hjort further recorded the gratitude of the Norwegian Committee
for Captain Douglas’s kind offer to forward to the Norwegian Committee
certified copies of all the said charts, containing the information trans-
ferred to them in the course of the different meetings.

- The Norwegian charts illustrating the coast of Norway south of lati-

tude 61° north up to the line from Lindesnes to Hanstholm (viz. within
the limits embraced by the North Sea Convention) were examined. In
reply to a question put by the Norwegian Committee, Captain Douglas
stated that on these charts there appeared no fjords the entrance of
which was more than 10 miles across. As regards the Christiania Ijord
and its approaches, as shown on chart 317, the Norwegian Committee
considered that the waters exhibited thereon should be reserved for
further consideration in any subsequent negotiations between Norway
and Great Britain on the subject of territorial waters.

Finally, the Norwegian Committee drew attention to the situation
which might subsequently arise in the event of a terminable convention
being concluded between the two countries involving the acceptance by
Norway of the 3-mile limit for territorial waters as defined by Great
Britain, together with certain fishery regulations. They emphasized the
anomalous pesition of Norway in the event of such a convention cxpirin%.
Mr. Maurice stated that the British Committee fully realized the dif-
ficulties inherent in such an eventuality, but was of opinion that the
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question could only be considered by the Governments concerned, and
would only arise if and when such a convention came to be drafted.

(Signed) HENRY G. MAURICE. (Signed) Joman HJORT,

Chairman.
(Signed) E. M. B. INGRAM 1
"y Incv. SMITH-KIELLAND |

Christiania, rrth December, 1g24.

Secretaries.

Twelfth meeting held on r2th December, 1924, at I p.m., in the Storting
Present :
The same as at the eleventh meeting.

The minutes of the tenth and eleventh meetings were read and passed,
The following text of a communiqué was next decided upon for distri-
bution to the press :

“1. The British and Norwegian Committees, assembled at
Christiania from 2nd-1zth December to discuss the question of
territorial waters, with special reference to coastal fisheries and
trawling, have held twelve meetings.

2. It was recognized from the outset that neither committee had
authority to bind its Government, and that the utmost they could
do was to submit for the consideration of their respective Govern-
ments, proposals advanced on the one side and on the other for the
reconciliation of their conflicting views'and interests.

3. It was equally clearly understood that neither country had, by
the fact of entering into these discussions or by anything which was
said during them, abandoning its point of view regarding the limits
of territorial jurisdiction on the sea.

4. The two committees will now submit a report to their respect-
ive Governments, with whom will rest the decision as to whether the
report in guestion can form the basis of further negotiations.”

The committees finally agreed upon the following résumé of the
principal points covered by their discussions : 1

I. As a preliminary, the possibility of an agreement which left
undisturbed the Norwegian point of view regarding the extent of
territorial waters was examined, but it became evident that there
was no possibility of an agreement upon this basis.

2. The committees then proceeded to examine possible lines of an
agreement on the basis of the acceptance by Norway of the 3-mile
limit of territorial waters as defined by Great Britain, coupled with
the recognition by Great Britain of the Norwegian fjords and
certain other enclosed waters as within the territorial jurisdiction
of Norway, and the delimitation of special areas within which pro-
tection should be afforded by agreement between the two countries
to Norwegian fishing interests with regard especially to the opera-
tions of trawlers. :
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3. For this purpose, the committees proceeded to a detailed examina-
tion of the facts affecting the Norwegian fisheries on all parts of the
coast of Norway, and of charts specially prepared to indicate :

(a) The seaward limit of territorial waters as defined by Great Britain.

(6) The base-lines of fjords and other enclosed waters provisionally
accepted as within the territorial jurisdiction of Norway.

(c) Norwegian territorial limits, as defined by Norwegian Orders in
(Zt'}unci%:l where such are in force, and elsewhere as approximately
defined on the basis of those orders.

(d) The areas of the principal concentrations of fishing for cod.

The results of these investigations are set out in detail in the
annex to the protocol of the ninth meeting, in connection with
which é)aragraph 4 of the protocol of the tenth meeting should
be read. :

4. The question was next raised whether a medus vivend: might not be
established, whereby, without prejudice to the standpoint of either
country regarding the limit of territorial waters, protection might,
by mutual agreement, be afforded to Norwegian fisheries on the
lines above suggested. It became apparent that there was no pos-
sibility of agreement on this basis.

5. On the assumption that the only method by which there was any
possibility of reaching an agreement was that outlined in para-
graph 2 above, the committees took note of the fact that it would
benecessary to consider the effect which any agreement on this basis
might be expected to have upon the relations of Norway with other
Powers ; but, while fully recognizing the importance of the point,
they agreed that such questions should be deferred for consideration
by the Governments when the occasion arose.

6. The committees accordingly agreed to submit the protocols of their
meetings to their respective Governments, with special reference to
the annex to the protocol of the ninth meeting and paragrs;[ih 4
of the protocol of the tenth meeting, as indicating the lines alon
which it was desirable that the possibility of an agreement shoulg
be further explored.

- (Signed) HENRY G. MAURICE. (Szgned) JonAN HJORT,
.,  H. P. DoucLAs. Chairman,

(Signed) HELGE KLAESTAD.
‘i Racnv. WaLNUM,

(Stgned) E. M. B. INGRAM E Caprubinstes.

" INGV., SMITH-KIELLAND
Christiania, 12th December, 1924.

I0
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Annex 5

NORWEGIAN ACKNOWLEDGMENT OF CHARTS SHOWING
RED LINE

Mr. LINDLEY TO Mr. CHAMBERLAIN

Sir, Oslo, 28th January, 1925.

I have the honour to state that the seventeen charts enclosed in your
despatch of 15th instant were duly forwarded to the Norwegian Minister
for %‘oreign Affairs for transmission to the Norwegian Territorial Waters
Committee.

In acknowledging the same, the Norwegian Minister for Foreign Affairs
states that the charts have been handed to the chairman of the Norwegian
Committee, Dr. Hjort, who requests that his best thanks may be
cor;v;}eyed to Captain Douglas for having carried out this fask.

ave, etc.

(Signed) F. O. LINDLEY.

NoTeE.—There is filed as part of this annex the cerfified set of these
charts? which was retained at the time in the archives of the Foreign
Office (see para. 15 of the Memorial).

Annex 6

DIPLOMATIC CORRESPONDENCE, APRIL-JUNE 1925
No. 1
MrI. LINDLEY TO Mr. MOWINCKEL
Monsieur le Ministre, Oslo, 1st April, 1925.

1 have received instructions from His Majesty’s Principal Secretary
of State for Foreign Affairs to inform your Excellency that His Britannic
Majesty’s Government, having given the most careful consideration to
the report drawn'up by the experts at the recent Anglo-Norwegian
Conference regarding territorial waters, regret that they are not prepared
to continue the discussion on the lines described in that report. His
Majesty's Government would, however, be glad to conclude an agree-
ment with the Norwegian Government, whereby Norway would accede
to the North Sea Fisheries Convention of 6th May, 1882. Y our Excellency
is no doubt aware that in that convention the principle of the 3-mile
limit is embodied, and that, as regards bays, this limit is measured from
a straight line drawn across the bay in question at the point mearest
the apening of the bay where its width does not exceed 1o miles.

As regards waters north of latitude 61°, which is the northern limit of
the area covered by the North Sea Convention, His Britannic Majesty’s
Government would be prepared to conclude with the Norwegian Govern-
ment a special convention on the lines of the 1882 Convention, but

! 1n separate cover.
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amplified and modified to meet the special local conditions obtaining
in those regions. His Majesty’s Government would also be agreeable
to include in such a convention a clause recognizing the Vestfjord and
the Varangerfiord as fishing areas exclusively reserved to Norwegian
subjects, on the condition that the accession of the German Government
could be obtained.
I avail, etc.
(Signed) T. O. LINDLEY.

No. 2

MI. MOWINCKEL TO Mr. LINDLEY
[Translation)

Mr. Minister, Oslo, 15th April, 1925.

[ have the honour to acknowledge the receipt of your note of the
1st instant, in which you inform me that the British Government regrets
to be unable to continue negotiations regarding the question of territorial
‘waters on the basis of the report of the British and Norwegian Committee.
At the same time you put forward on behalf of your Government a
proposal that Norway should adhere to the North Sea Fishery Convention
of 6th May, 1882, and that she should, as regards the waters north of
latitude 61°, conclude with Great Britain a special agreement founded
on the same principles as those in the Convention of 1882, but modified
and amplified in order to meet the particular local needs of those regions,
In such an agreement the British Government would be willing to include
a clause recognizing the Vestfjord and the Varangerfjord as fishing areas
exclusively reserved for Norwegian subjects, on condition that the
accession of the German Government could be obtained.

The Norwegian Government—which regrets the points of view taken
by the British Government rt:?arding the December negotiations—has
not yet had an opportunity of considering the new proposal now put
forward by the British Government. Before this can be done I feel it
first to be necessary to ask supplementary information in explanation
of the following :

In your note of the rst instant you state that the British Govern-
ment would eventually be ready to recognize the Vestfjord and
Varangerfijord “‘as fishing areas exclusively reserved to Norwegian
subjects”. In the note of 2gth March, 1924, yon state “that certain
inlets, notably the Vestfjord and the Varangerfjord, should be
recognized as part of Norway”. I should be grateful to hear from
you what importance should be given to the difference in expression
which is to be found in the two notes.

In order that T may be able to deal with the matter further, T should
be glad to hear from you when 1 can expect a reply regarding the above-
mentioned point.

I have, etc.

(Signed) Jor. Lubpw. MOWINCKET.
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No. 3

Mr. LINDLEY TO Mr. MOWINCKEL

Monsieur le Ministre, Oslo, 30th April, 1925,

I did not fail to refer to my Government Your Excellency's note of
15th instant, in which you enquire as to the signification to be attached
to the fact that, in my note of 2gth March, 1924, addressed to your
gredccessor, Istated that in certain circumstances His Britannic Majesty’s

overnment were prepared to "‘recognize as part of Norway certain
large inlets, notably the Vestfjord anguthe Varangerfjord”, whereas in
my note of thé 1st instant I stated that His Britannic Majesty’s Govern-
ment were ready, on certain conditions, to recognize these two fjords
“as fishing areas exclusively reserved for Norwegian subjects’.

I have now received from His Majesty’s Principal Secretary of State
for Foreign Affairs a telegram instructing me to inform Your Excellency
that, provided an agreement is reached with the Royal Norwegian
Government on the precise lines laid down in my note of the 1st instant,
and on the understanding that, by such an agreement, the Norwegian
Government accept the 3-mile limit of Norwegian territorial waters for
all purposes, His Britannic Majesty’s Government will be prepared to
support the claim of the Norwegian Government to the Varangerfjord
and the Vestfjord as Norwegian national waters at a future international
conference. As regards Germany, it would be understood that German
trawlers would not receive more favourable treatment in Norwegian
waters than British trawlers.

1 avail, etc,

(Stigned) F. O, LINDLEY.

No. 4

NOTE FROM THE NORWEGIAN MINISTER FOR FOREIGN AFFAIRS TO
MT. LINDLEY, I2th MAY, 1925
[ Transiation)

Monsieur le Ministre,

1 have the honour to acknowledge the receipt of your note of 3oth April,
1925, in which you were good enough to acquaint me with further
explanations r ardinﬁ a particular point which I ventured to raise in
my note of 15th April, 1925. 4

In this latter note I directed your attention to a discrepancy in the
statements of the British Government concerning the Vestfjord and
the Varangerfjord in your note of 1st April of this year as compared
with that in your note of 2gth March, 1924.

I now learn from your note of 3oth April that yonr Government, in
conjunction with its readiness to recognize the Vestfjord and Varanger-
fjord as fishing areas exclusively reserved for Norwegian subjects, “will”,
also in certain circumstances, “‘be prepared to support the claim of the
Norwegian Government to the Varangerfjord and Vestfjord as Norwegian
national waters at future international conferences”.




ANNEXES TO BRITISH MEMORIAL (No. 6) 139

While welcoming this declaration of the British Government, I cannot
refrain from drawing attention to the fact that there is still a discrepancy
between this promise and the statement in the note of zgth March, 1924,
. in which the British Government stated that in certain circumstances
it was prepared “‘to recognize as part of Norway certain large tnlets, notably
the Vestfjord and the Varangerfjord”.

The attitude of the British Government towards the above fjords is
not clear from ecither of the notes of 1st or 30th April, 1925, in that the
notes only name specifically the Vestfjord and Varangerfjord, and further-
more refer to the provisions of the North Sea Convention of 1882, in
which the 3-mile limit in regard to fjords (bays) “is measured from a
straight line drawn across the bay in question at the point nearest the
opeming of the bay where its width does not exceed 10 miles"’. As far as
tﬁe waters are concerned north of 61° latitude, which is the limit of the
North Sea Convention, the British Government deciares its readiness to
conclude “a special convention on the lines of the 1882 Convention bnt
amplified and modified to meet the special local conditions obtaining in
those regions”.

Before the Norwegian Government can undertake a closer investiga-
tion of the proposals which appear in the two notes of the British Govern-
ment, it will be necessary to obtain further light on the British Govern-
ment’s attitude, not only regarding the Varangerfjord and Vestfjord,
but also regarding the other Norwegian fjords.

It would also be of interest to receive further details regarding the con-
vention which the British Government, in its note of 1st April, declares
itself prepared eventually to conclude with the Norwegian Government
as regards waters north of 61° latitude, and of which it is said that it
[sic] can be "amplified and modified to meet the special local conditions
obtaining in those regions”, especially in regard to the substance and
scope of these amplifications and modifications which are to meet the
local conditions. '

In your note of 1st April, 1925, it is stated that the recognition on the
part of Great Britain of the Vestfjord and Varangerfjord “as fishing
areas’’ must be conditional upon the accession of the German Govern-
ment. And in your note of 30th April, 1925, you say that so far as Ger-
many is concerned, it must be understood that German trawlers would
not receive more favourable treatment in ‘‘Norwegian waters” than
British trawlers. -

Both these notes give me the impression that the British Government
is of opinion that there will eventually be a question of a regulation of
territorial waters of international application. .

This coincides with the opinion of the Norwegian Government that
any eventual agreement regarding the question of territorial waters will
be conditional upon the accession not only of Germany, but of all the
countries which are concerned, either upon the grounds of their interest
in the question or as the result of their attitude towards it generally.
Without such an international regulation an agreement such as is here
contemplated will lack the general application which, from its very
nature, is essential to it. '

I avail, etc, "

' (Signed) J. L. MOWINCKEL.
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No. 5

Mr. LINDLEY TO Mr. MOWINCKEL

Oslo, roth June, 1925.
Monsieur le Ministre,

I have the honour to state that His Britannic Majesty’s Government
have given careful consideration to Your Excellency’s note of r2th May
on the subject of Norwegian territorial waters, and are prepared to make
substantial concessions in regard to the recognition of Norwegian juris-
diction over the fjords.

2. As regards the proposed extension of the North Sea Convention to
the area north of latitude 61°, His Majesty’s Government have reason to
believe that the arrangements which they have in view will be satis-
factory to both parties. .

3 %’y direction, therefore, of His Britannic Majesty’s Principal Secre-
tary of State for I'oreign Affairs, I am to urge Your Excellency to send
Norwegian delegates over to London as soon as possible for the purpose
of discussing in detail the question of these fjords and the arrangements
to be made north of latitude 61°, :

I avail, etc.

(Stgned) 1. O. LINDLEY.

No. 6

NOTE FROM NORWEGIAN MINISTER FOR FOREIGN AFFAIRS TO Mr. LINDLEY,
i _ 17th JUNE, 1925
[Lransiation)

Monsieur le Ministre,

With reference to your note of the roth instant regarding territorial
waters, I have the honour to state that Professor Dr. Johan Hjort and’
Commodore (Kommandér) G. C. C. R. Gade, Chief of the Admiralty
Staff, will be nominated at the next Council of Ministers as delegates of
the Norwegian Government and will leave on Saturday, the zoth instant,
for London. - '

They will be accompantied by Commander (Marinekaptein) Petter
Askim as expert cartographer, and by Ingvar Smith-Kielland, secretary
i the Ministry for Foreign Affairs, as secretary, In addition, the Com-
mercial Counsellor at the Norwegian Legation in London, Mr. Christopher
Fiirst Smith, will assist them,

I avail, etc.

(Signed) J. L. MOWINCKEL.
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Annex 7

PROTOCOLS OF THE LONDON CONFERENCE, 1925
First meeting

The first meeting was held at the Ministry of Agriculture and Fisheries
on 23rd June, at IT a.m. There were present :

On the Norwegian side .

Professor Johan Hjort,
Kommandér Gade,

Mr. Ingvald Smith-Kielland,
Kaptein Per Askim,

On the British stde :

Mr. H. G. Maurice, C.B.,

Captain H. P. Douglas, C.M.G., R.N.,
Mr. E. M. B. Ingram, O.B.E,,
Commander B. C. Watson, D.S.0., R.N.,
Mr. H. S. Moss-Blundell, C.B.E,

Mr. Maurice opened the proceedings with a few words of welcome to
the Norwegian delegates, on whose behalf Professor Hjort made a
suitable reply. On the latter's proposal, it was agreed that Mr. Maurice
should preside at the meetings of the conference.

Mr, Maurice suggested that the best method of procedure would be
to discuss first the Norwegian claims regarding the fjords.

Professor HjorT concurred on behalf of his colleagues, stating that
the Norwegian Government, on receipt of Mr. Lindley's note of 1oth
June, 1925 (Annex I)3, had decided that it would be advantagcous to
ascertain in detail both the concessions which Great Britain was prepared
to make in this connection and the arrangements which might be made
for the extension of the North Sea Convention to the areas north of
latitude 61°. The Notrwegian Government had consequently nominated
the present Norwegian delegation to proceed to London with this object
in view, and had furnished them with instructions on the subject, a
‘copy of which will be found in Annex II.

Captain Doucras then read a statement (Annex IIJ) explaining
the British attitude to the Norwegian claim that all Norway’s so-called
fjords shounld be regarded as coming within her territorial %'urisdiction,
and illustrated his statement by ingicating on the tracings from admir- -
alty silhouettes ? the fjords which Great Britain is preé)ared to recognize
as Norwegian territorial waters (viz., Nos. 1, 2, 4, 5, 6 (with a modified

line), 1 (with a modified line), 19 and 25) 2.

! Ie. to those minutes (also in Annex 6, No. 5, to this Memorial), Annexes num-
bered with Roman figures refer to annexes to these minutes. Those numbered with
Arabic figures are references to annexes to this Memorial.

? See p. 161.

¥ The names of the fjords designated by these numbers are: (1) Varangerfjord,
(2) Syltefjord, (4) Tanafjord, (5) Laksefjord, (6] Porsangerfjord, (rrj Kvenanger-
fjord, (19) Vestfjord, (25) Oslofjord.



142 ANNEXES TO BRITISH MEMORIAL (No. 7)

The NbRWEGMN DELEGATES took note of this statement, and the
proceedings were adjourned till 1T a.m. on 24th June to enable them to
prepare a reply to Captain Douglas’s statement.

. Second meeting

The second meeting was held at the Ministry of Agriculture and
Tiisheries on 24th June, at 1r a.m. There were present the same as at
the first meeting, The minutes of the first meeting were duly passed.

2. The Norwegian delegates presented the reply (Annex IV) which
they had prepared to the statement made by Captain Douglas at the
first meeting. The British delegates took note of this reply and a general
discussion ensued regarding the two points in the second paragraph
of the Norwegian memorandum, upon which the Norwegian delegates
based their attitude towards the whole question. The British delegates
emphasized the two facts that the more water Norway claimed as
territorial, the greater would be her commitments and responsibilities
in the event of a war ; while from the point of view of a belligerent the
lesser the extent of territorial waters, the greater the facilities for pursuing
enemy shipping.

3. Allusion was made by the Norwegian delegates to the fact that
other countries did not accept the British principle of the 3-mile limit.
The British delegates made it clear that whatever other countries might
assert and maintain in this respect, Great Britain did not accept their
contentions and notified them of the fact whenever such pretensions
were made. Great Britain contested any principles other than the 3-mile
principle when claimed as a right for purposes of international law, but
were prepared to make exceptions by convention for special purposes
and if warranted by special circumstances. They made it clear moreover
that the configuration of the Norwegian coast was not peculiar to Norway
but was similar in many respects to that of Chile and Patagonia, while
the entrances to the Straits of Magellan offered a parallel to many of the.
sounds and channels which gave access to several Norwegian fjords,
The general configuration of the coast of Norway did not, therefore,
in itself offer an exceptional circumstance warranting Great Britain
in de;I)artfng from her principle.

4. It became clear mn the course of discussion that the Norwegian
delegates held great store by retaining a “lead” behind the skerries alon,
the whole Norwegian coast, through which Norwegian ships and coas
traffic could pass without emerging from Norwegian territorial waters.
Next to the retention of this “lead’ came the approaches to it from the
high seas, and i this connection they put forward the suggestion that
without infringing the principles upon which Great Britain drew her
3-mile limit for territorial waters, some formula might be evolved which
would enable base-lines to be drawn in certain specified areas from
island to island, where such islands give access to territorial inlets. The
British delegates agreed to consider such a suggestion, provided the
Norwegian delegation could put forward in each individual case suffi-
ciently exceptional circumstances to support their-claim.

The appropriate charts were then examined with a view to ascertain
the degree to which the British principle upon which the 3-mile limit
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is drawn would affect the maintenance intact by Norway of some such
“lead”, as is outlined above,

Third wmesting

The third meeting was held at the Ministry of Agriculture and
Fisheries on 24th June, at 3 pm. There were present the same as at the
second meeting. '

The examination of the charts mentioned at the end of the minutes
of the 'last meeting was continued. Both parties having arrived at a
mutual understanding of the main factors and principles underlying
their respective standpoints, it was decided that two sub-committees
should be formed : a naval one and a fishery one.

The former, which was to include Kommandér Gade and Kaptein

Askim on the Norwegian side, and Captain Douglas, Commander Watson
and Mr, Ingram on the British side, would go through the charts of the
Norwegian coast and endeavour to reduce to a mimmum the points of
difference between the divergent views.
. The latter sub-committee, which was to comprise Professor Hjort
and M. Smith-Kielland on the Norwegian side, and Mr. Maurice and
Mr. Blundell on the British side, would begin to discuss the details of
an eventual arrangement regarding the protection of Norwegian fishing
interests on the supposition that agreement is reached on the subject
of the fjords.

Fourth meeting

The fourth meeting was held at the Ministry of Agriculture and Fish-
eries on 26th June, at 4 p.m. There were present the same as at the
thirdéd meeting, The minutes of the second and third meetings were duly

sed.
Pa%he Naval and Fishery Sub-Committees presented the reports of their
respective proceedings, and the conference adjourned to enable both
sides to consider these reports. The reports of these two sub-committees
are attached as Annexes V and VI to the minutes of this meeting.

Fifth meeting

The fifth meeting was held at the Ministry of Agriculture and Fish-'
eries on 2gth June at 3.15 p.m. There were present the same as at the
fourth meeting. The minutes of the fourth meeting were duly passed.

Mr. MAURICE proceeded to read out a statement prepared by the
Admiralty in reply to the memorandum submitted by the Norwegian
delegation which forms Annex IV to the minutes of the second meetin
of the conference. This statement forms Annex VII to the minutes o
this meeting. :
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The BriTisH DELEGATION then notified the Norwegian delegation of
the resuit of the examination by His Majesty’s Government of the
arguments put forward by the Norwegian delegation in su(fport of their
claims to the seventeen inlets remaining to be discussed—see Annex
(D) to the second meeting of the Naval Sub-Committee (Annex V to the
minutes of the fourth meeting of the conference). The British delegates
stated that they were prepared to meet the Norwegian claims regarding
the inlets numbered as follows according to the Admiralty silhouettes
in the above-mentioned annex: 3, 7, 11, 16, 18 A, 21, 24 and 25'. The
reasons in each individual case are set forth in Part I of Annex VIII to
the minutes of this meetinﬁ. They were, however, unable to meet the
Norwegian views regarding the following inlets, numbered in Annex (D)
as follows : 8, ro, 13, 18, 19 A, 19 B, 20, 22 A, and 24 A% The reasons in
each individual case are set forth in Part IT of Annex VIII to the minutes
of this meeting.

The NORWEGIAN DELEGATION took note of these statements,

Kommandér GADE raised the question of defining the rocks and
islands which could be used as the points of departure from which terri-
torial limits could be drawn. In this connection the Norwegian delegation
submitted a memorandum (Annex IX to the minutes of this meeting)
setting forth the definitions laid down by the Norwegian Government
on this subject and the interpretation placed upon them by a Norwegian
expert committee on territorial waters.

Sixth meeting

The sixth meeting was held at the Ministry of Agriculture and Fish-
eries on 30th June, at 3.30 p.m. There were present the same as at the
fifth meeting. The minutes of the fifth meeting were duly passed.

The Norwegian delegates, having considered the statement by the
British Committee (Annex VIII to the minutes of the fifth meeting)
on the claims advanced by the Norwegian Naval Sub-Committee,
emphasized their regret that the British Committee had not seen their
way to accede to the Norwegian claims in respect of the inlets numbered
10 and 20 on the Admiralty silhouettes, and briefly recapitulated the
arguments already put forward in support of their claims thereto.

Discussion was then opened on the British methods of drawing the
3-mile limit, with special reference to the rocks which might be used as
points of departure for drawing the “‘envelope”. The British delegates
promised to provide the Norwegian delegates with a statement to be
annexed to the protecol defining these methods. A few large-scale charts
were examined on which the British method was drawn in green and
the Norwegian method ? in red.

! The inlets desighated by these numbers are the following : {3) Kongsfjord,
(7) Storestapper-Hjelmséy, (rr) Kvanangerfjord, (16) Andfjord, {18 A) Elsneset-
Rostoy, (21) Frohavet, (24) Langesundfjord, (25) Oslofjord.

* (8) Hjelmsoy-Ingoy, (10) Serpysund, (r13) Fugloyfjord, (18) Vesteraalsfjord,
(19 a) Traenfjord, (1g B) Steinan-Hogbraken-Sklinna, (20) Follafjord, (22 A) Skudes-
nesfjord, (24 A) Svenoer-Faerder.

! The Norwegian method is based on the principles defined in Annex IX to the
minutes of the fifth meeting.
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Dr. Hjort finally suggested that the Fishery Sub-Committee should
continue its labours by an examination of the Anglo-Danish Convention
for Iceland and the Faroe Islands of 1gox. It was agreed that the abject
of this examination should be to sift in this convention the points of
substance and principle from those of purely administrative machineg,
with the object of endeavouring to arrive at formule which could be
‘mutually applied as between Great Britain and Norway.

Seventh wmeeting

The seventh meeting was held at the Ministry of Agriculture and
Fisheries on 3rd July, at 11 a.m, There were present the same as at
the sixth meeting, with the exception of Kommandér Gade and Captain
Douglas. The minutes of the sixth meeting were duly passed.

The British delegation furnished the Norwegian delegation with a
statement defining the principles employed by Great Britain in deter-
mining the 3-mile limit of territorial waters. This statement forms Annex
X to the mmutes of this meeting.

The British delegation explained that the phrase “capable of use”
in this statement meant capable, without artificial addition, of being
used throughout all seasons for some definite commercial or defence
purpose.

The Norwegian delegation handed the British delegation a question-
naire regarding the international aspect of any formal agreements which
might be concluded between Great Britain and Norway regarding the
fishery and territorial waters questions discussed at this conference.
This questionnaire forms Annex XI to the minutes of this meeting.

Dr. Hjort explained that what he and his colleagues apprehended
- was that the fact of an agreement with Great Britain, even of a provi-
sional character, by which Norway was committed to the principle of
the 3-mile limit, might be construed by other Powers as a departure by
Norway from the principles she maintains, with the result that she
would be embarrassed in opposing a claim on the part of such Powers
to freedom of access up to the 3-mile limit and within the fjords without
any compensatory advantage in the form of protection for her fishery
interests. :

The British delegates undertook to bring this questionnaire and
Dr. Hjort's statement to the notice of the British Secretary of State
for Foreign Affairs, and made it clear that these question could only be
dealt with through the normai diplomatic channels.

Eighth meeting

The eighth meeting was held at the Ministry of Agriculture and
Fisheries on 6th July, at 11 a.m. There were present the same as at the
sixth meeting. The minutes of the seventh meeting were duly passed.

The two delegations finally agreed upon the following résumé of the
principal points covered by their discussions :
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Early in the course of the discussions recorded in the preceding minutes
it was patent that there were considerable difficulties in the way of
reaching a satisfactory sclution of the questions at issue.

While the Norwegian delegation could only regard, as satisfying
Norway'’s interests and the Norwegian point of view, provisions similar
to those of the protocol signed at Oslo in December 1924, the British
delegates were unable to reconcile them with the maintenance of the
3-mile principle for territorial waters to which so much importance was
attached by the British Government.

As, however, both delegations were convinced of the desirability
and importance of agreement being reached between their respective
countries on the fishery and territorial waters question, an attempt was
made, despite the existing difficulties and differences of view, to inves-
tigate the grounds upon which conventions might be drawn up on these
guestions.

As aresult of these investigations, which are summarized in the minutes
-of the conference, it became evident that the only possible basis of
agreement was as follows ;

(A) That a convention should be concluded dealing with the question
of territorial waters ; :

That by it Norway would agree to accept the principle of the
3-mile limit for her territorial waters, as defined in Annex X to the
minutes of the seventh meeting of the conference ; while Great
Britain would in refurn agree to accept as territorial inlets the
so-called fjords and inlets specified in Annex (B) to the minutes
of the first meeting of the Naval Sub-Committee (see Annex V
to the minutes of the fourth meeting of the Conference), and in
Part T of Annex VIII to the minutes of the fifth meeting of the
conference ; :

That at the entrance to the following inlets the seaward limit of
the 3-mile belt of territorial waters should be the lines indicated
hereunder in the case of each inlet at each end of the line where it
approaches within 3 miles of the coast, and where, in consequence,
the limits of territorial waters are determined by reference to the
coast : : .

Varangerfjord from Kibergnes to Grense Jakobselv.
Andfjord from Maaneset to North Point of Anddy.

Vestfjord from Skomver light to Kalsholmen light.
Frohavet from Halten light to Hosendene light.

And that with regard to the following inlets the limit of terri-
torial waters should be 3 miles to seaward of the lines by which
the inlets are defined as hereunder :

Syltefjord, from Storskjer to Klubbespiret.

Kongsfjord, from Vesterneset to Naalneset.

Tanafjord, from Tanahorn to north-east point of Omgangs-
Klubben.

Laksefjord, from Store Finnkjerka to east pomt of Svaerholt-
Klubben.

Porsangerfjord, from north point of Svaerholt-Klubben to
Helnesodden.
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Hjelmsoy-Mageroy, from Sortvignaering to Gjaesvaernaering.
Amdy-Loppen, from Brynnilen to north point of Arndy.
Rosthavet, from Elsneset to Rastoy.

Langesundfjord, from Straaholmen to Tveseten.
Oslofjord, from Faerder to Torbjérnskjer.

(B) That another convention should be concluded dealing with the
question of fisheries north of latitude 61° N. on the lines of the
Anglo-Danish Convention of 1901, regulating fisheries outside terri-
torial waters in the ocean surrounding Iceland and the Farées,
as amplified and modified by the resolutions of the Fishery
Sub-Committee (see Annex VI to the minutes of the fourth meeting
of the conference).

(C) That Norway should accede to the North Sea Fisheries Conven-
tion of 1882.

It was further agreed that the eventual form of the above conventions,
if accepted by the Governments concerned, could only be determined
by ‘them through the normal diplomatic channels. The conclusions of.
the two delegations were therefore confined to the points of substance
and substance and questions of principle involved.

Both delegations are, however, agreed that the conclusion of such
conventions would be greatly facilitated if a satisfactory answer to the
questionnaire on their international aspect (see Annex VI to the minutes
of the seventh meeting of the conference) could be furnished by the
British Government.

(Signed ) HENRY G. MAURICE. (Signed) JoHAN H]JORT.

. H. P. DoucLaASs. v GADE.
., E.M., B. INGRAM, " InGgv. SMITH-KIELLAND,
Secretary. Secretary.

London, 6th July, 1925.

ANNEXES ;
TO MINUTES OF MEETINGS OF THE ANGLO-NORWEGIAN LoxpoN CONFERENCE, 1925

Annex I

Note from His Majesty's Minister to the Norwegian Minister for Foreign
A ffairs, 10th June, 1925 :

Monsieur le Ministre,

1. T have the honour to state that His Britannic Majesty’s Govern-
ment have given careful consideration to your Excellency’s note of
1zth May on the subject of Norwegian territorial waters, and are prepared
to make substantial concessions in regard to the recognition of Norwe-
gian jurisdiction over the fjords.

2. As regards the proposed extension of the North Sea Convention to
the area north of latitude 61°, His Majesty's Government have reason
to believe that the arrangements which they have in view will be satis-
factory to both parties.
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3. By direction, therefore, of His Britannic Majesty's Principal
Secretary of State for Foreign Affairs, I am to urge your Excellency to
send Norwegian delegates over to London as soon as possible for the
purpose of discussing in detail the question of these fjords and the
arrangements to be made north of latitude 61°.

I avail, etc.

(Signed) I*. O. LINDLEY.

Annex II
(Strictly confidential)

Instructions for the delegates of the Norwegian Government innegotialing
with the British delegates in London relative to the territorial walers

The Norwegian delegates are charged with the task of endeavouring
to obtain as exhaustive information as possible regarding the merits and
extent of the assurances given in the British Minister's note dated
1oth June, 1925, viz. :

1. What are the substantial concessions which the British intend to
make in regard to the recognition of Norwegian jurisdiction over
the fjords ? _

2. How the arrangements as regards the proposed extension of the.
North Sea Convention to the areas north of latitude 61° are intended
to be effected so that the same will be satisfactory to Norway.

It shall further be the duty of the Norwegian delegates to endeavour
to ascertain what base-lanes the British are willing to establish in regard
to a possible 3-mile limit, also what procedure is intended to be adopted
for the purpose of arriving at an arrangement, internationally recognized,
relative to the territorial waters.

The delegates should make it clear to the British delegates that the
said enquiries do not in any respect prejudice the view maintained by
Norway in regard to her territorial waters.

It is a matter of course that the Government will not be bound by the
negotiations which are to take place.

Annex III
Admiralty memorandum No. 1

I[f the question of Norwegian fjords could be isolated we should pro-
bably be prepared to concede nearly all Norway’s claims in return for
her adherence to the 3-mile limit, but we have to consider the effect on
the demands made by other countries.

A large number of the claims made by Norway are to waters which,
prima facie, we should not regard as closed waters at all, but as forming
part of the high seas. Recognition of them by us will lead to similar
demands by other countries, which in some places may greatly restrict
the operations of our war vessels in war time and serioulsy prejudice the
defence of the Empire and its communications. :
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We consider that for an inlet to be regarded as territorial it should be
to a very considerable degree enclosed by the mainland. Other factors,
such as national defence, maintenance of neutrality, economic, historical,
remoteness from general sea traffic, come into consideration, but they
are secondary to that of configuration.

In view of the peculiar character of the Norwegian coast, however,
we are prepared to concede that it is not reasonable to insist that all
inlets to be regarded as territorial must be enclosed by the mainland, but
we find it impossible to discover any principle on which waters that are
only enclosed by islands with navigable channels between them can
be regarded as territorial, especially where these channels are of
considerable width.

In some cases the area of water gained by Norway (that is, outside
that covered by the 3-mile limit as drawn by us), if the whole of the
so-called fjord is conceded, appears unimportant, and it is scarcely
reasonable to expect this country to concede them and so give away an
important principle which may lead to great difficulties with other
countries.

Annex IV

Memorandum by the Norwegian delegation in reply to Annex III to the
minules of the first meeting
Introduction

Referring to the memorandum from the British delegation of 23rd June,
we beg to submit for consideration the following remarks :

Apart from fishery points of view to be discussed at a later occasion,
we consider the following principles decisive for the Norwegian stand-
point as regards the extent of the territorial waters :

1. Belligerent countries in time of war should not be permitted to
make unse of Norwegian fjords and waters between the islands
forming the belt outside the mainland, nor should their warships
be allowed to operate or take up positions in these waters.

2. Irom the point of view of navigation, the communications by sea
along the coast should be maintained during any war in which
Norway is not a belligerent.

These two points may be better understood. by the following explana-
tion.

It will certainly be admitted from all sides that a country like Norway,
whose policy of war will have a defensive character or the object of
defending its neutrality, will desire to keep all warlike operations away
from these coastal areas.

It is further evident that the navigation along the coast needs a neutral
belt of sufficient extent and with limits of a nature which can be deter-
mined without great difficulty.

The British rules for determining the territorial limit will lead to very
irregular lines when applied to the peculiar configuration of the coast
and the complicated formation of islands, skerries and rocks off Norway.
These are so irregular in reality that doubt will arise in many cases
whether the position of a ship is within or outside the limit. We wish
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to draw attention to. the vital importance for Norway of being able to
maintain during a time of war reliable communications along the coast.
The existing system of communications (railways, roads, etc.) only
permits the importation of goods to a very limited number of ports, and
great parts of the country will hardly be able to exist if the distribution
of goods from these ports along the coast should be paralyzed.

The Norwegian delegation understands the standpoint of the British
delegation

However, we want to put forward as our opinion that, without pre-
judicing the British view as a universal principle, it might be possible
I certain given cases to modify it. :

On the part of Norway, the basis for such a modification might be
built on the fact that the nation from olden times has looked upon as
national waters the fjords, the bays and the inlets which have land on
both sides which is Norwegian territory and which belong to the belt of
skerries or geographically form part of the country.

The reason for an eventual recognition by Great Britain of these waters
might be sought in the consideration that the said waters, unlike the
Channel and the Danish Belts, cannot be characterized as part of any
highways of the sea. ;

We want to draw attention to the fact that all the complexes of isles,
rocks and skerries which, in connection with the mainland, form those
fjords and inlets claimed by Norway are directly, geographically and
naturally combined with the mainland as a whole.

Conclusion

In case the British delegation appreciate and make allowance for the
views pointed out in the introduction, it seems to the Norwegian delega-
tion that the discussion on fjords might be continued with advantage,
on the basis that the British principles, as far as Norway is concerned,
are modified in accordance with what might be expressed as our right
claims, and in such a way an eventual agreement will not prejudice the
position of Great Britain towards other countries, and will not compro-
mise British interests. We venture to suggest that the delegates discuss
the codification of a principle which gives special rules for :

“Countries which are broken up in islands, constituting a lead,
following the contour of the mainland ; such lead giving direct
communication through it between the different parts of the coun-
try, but not affording the only passage to other seas, and therefore
not essential for the communications or supplies of other countries.”

If an agreement is reached on this principle, we would suggest its:
ap!;lication'to Norway. :
his principle should not conflict with the general method for the deter-
mination of the British territorial waters as defined by the delegates of
Great Britain at the meeting in Oslo in December 1924.

June 24, 1925 $
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Aunex V
First meeting of the Naval Sub- Commitiee

In accordance with the decision taken at the third meeting of the con-
ference, the Naval Sub-Committee held its first meeting at the Admiralty
on z5th June, at 11 a'm.

1t was established at the outset that there was a total of thirty-one
so-called fjords or inlets round the Norwegian coast, which should form
the subject of discussion. These fjords are tabulated in the Annex (A)
to the minutes of this meeting.

The British delegates reaffirmed their willingness to accept the Nor-
wegian claims in respect of seven of the above, see Annex (B) tothe
minutes of this meeting. The Norwegian delegates, however, advanced
subsequently a further claim regarding the limits of the Oslofjord.

The Norwegian delegates expressed a similar readiness to abandon
eight of their former claims, as set forth in the protocol drawn up at the
Oslo Conference in December 1921_ see Annex (C) to the minutes of this
meeting. One of these eight is the Listerfjord, which was not discussed at
Oslo.

Before proceeding to discuss in detail the remaining seventeen fjords ?,
Kommandsr Gade explained that the protocol drawn up at Oslo gave
expression in general to the Norwegian views and sentiments regarding
Norway's geographical unity,

The British delegates made it clear that in applying the British
principles to these fjords they were not rejecting the Norwegian claim
to the interior waters of the fjords, but merely insisting on a method of
drawing the territorial limits, which in the great majority of cases only
involved the abandonment by Norway of a small area of waters at
the entrances to these inlets.

The delegates next proceeded to discuss in detail and tabulate their
respective views regarding the above seventeen fjords.

Annex (A)

TaerLe showing the thirty-two so-called fjords or inlets round the
Norwegian coast forming the subject of discussion
Nos. on

Norwegian Oslo Admiralty Definition of inlet or base-line
chart No. Protocol No. silhouettes
325 I-1 I Varangerfjord,
33 2 ' Syltefjord.
6-6 3 Kongsfjord.
324 7-7 4 Tanafjord.
15-15 5 Laksefjord.
16-16 6 Porsangerfjord.
323 22-22 Vi Storestappen-Hjelmsdy.
23-23 8 Hjelms&y-Ingsy.
24-24 g Ingdy-Tarhalsen,
322 29-29 e Seraysund. :
30-30 i1 Loppen-Arndy, enclosing the Kvenan-
genfjord.
31-31 12 Arnoy-Fugldykalv.
32-32 13 Fugldykalv-Vannoy, enclosing the

Fugloyijord.
} Viz., sixteen plus the reopened question of the Oslofjord.
IT
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Nos, on
Norwegian Oslo Admiralty Definition of inlet or base-line
chart No, Protocol No. silhouettes
321 33-33 I4 Vanniy-Kvaldy.
¢ 34-34 15 Kvaloy-Grottoy.
37-37 {15 A) Bergsfjord.
38-38 16 Andfjord.
31t 39-39 17 Gavlfjord.
40-40 18 Sarbrakskjer-Kvalnaes, enclosing the
Vesteraalsfjord.
4I-41 (184)  Elsneset-Rostdy.
42-42 19 Vestijord.
310 Not mentioned (10 a) Sorholm-Lovund, enclosing the
Trenfjord.
i . (19B) Steinan-Hogbraken-Sklinna.
309 43-43 20 Follafjord.
44-44 21 Frohavet.
45-45 / - ; Froyfjord.
46-46 Ramsiyfjord.
306 Not mentioned (22 &) Utsire-Karmoy-Hvidingsoy, enclosing
the Skudesnesfjord.
” 23 Listerfjord.
305 . T 24 Tvesten-Straaholmsten, enclosing the
Langesundsfjord.
317 o {24 a) Svenocer-1aerder.
3 25 Faerder-Torbjornskjar, enclosing the
Oslofjord.
Annex (B)

The British delegates are prepared to accept the Norwegian claims to
the following seven so-called fjords and inlets, the base-lines enclosing
them being, with the exception of the Varangerfjord and the Oslofjord,
those marked on the maps prepared at Oslo in December 1924 as
representing the Norwegian claims :

Number according to Number according to Name
Oslo Protocol Admiralty silhouettes
1-1 I Varangerfjord.
3-3 2 Syltefjord.
7-7 4 Tanafjord,
15-15 5 Laksefjord.
16-16 6 Porsangerfjord.
42-42 19 Vestfjord.
Not numbercd 25 Oslofjord.

As regards the Varangerfjord, it was agreed that at its entrance the
seaward limit of the 3-mile belt of territorial waters should be the line
from Kibergnes to Jakobselv, except at each end of the line where it
approaches within 3 miles of the coast and where in consequence the
limits of territorial waters are determined by reference to the coast.

As regards the Oslofjord, while the British delegates were prepared
to concede the line as drawn in the charts prepared at Oslo, the Norwe-
gian delegates pressed for an alteration of it, which is described in
Annex (D) to the minutes of the second meeting of this sub-committee.

Annex (C)

The Norwegian delegates are prepared to abandon their claim to the
following so-called fjords and inlets, the base-lines enclosing them being

.
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those marked on the maps prepared at Oslo in December 1924 as repres-
enting the Norwegian claims :

Number according to Number according to

Oslo Protocol Admiralty silhoncttes Name
24-24 g Ingdy-Tarhalsen.
31-31 12 Amnoy-Fugloykalv.
33-33 T4 Vannéy-Kvalsy.
34-34 15 Kvaloy-Grottay.
37-37 15 A Bergsijord.
39-39 17 Gavlfjord.
45-45 ! - 3 Frayijord.
4646 L. Ramsoyfjord.

Not mentioned 23 Listerfjord.

Second meéta'ng of the Naval Sub-Commitice.

The Naval Sub-Committee held its second meeting at the Admiralty
on 25th June, at 3 Ep.m. y

The discussion of the fjords mentioned in the last paragraph of the
minutes of the first meeting was continued, and the results were tabulated
as shown in Annex (D) to the minutes of this meeting.

Annex (D)

The following table analyzes the seventeen fjords which remained to
be discussed between the delegations as stated in the final paragraph
of the minutes of the first meeting of the Naval Sub-Committee, and
specifies the exceptional circumstances which the Norwegian delegation
put forward in support of their claims; —

No. ac- No. ac-
cording to cording to Name Statement of Norwegian claims
Qslo Admiralty
Protocol  silhouette
6-6 3 Kongsfjord The existing system of commu-
nication and supplies, -light-
houses and beacons, and con-
siderations necessary for safc
navigation along the coast
canse the Norwegian delegates
to insist upon the base-line
drawn in the Oslo Protocol.

22-22 o Storestappen- The Norwegian delcgates did not

Hjelmsby set great store from the naval
point of view by the base-line
of the Oslo Protocol. They
were prepared to consider a
base-line drawn from Sort-
vignaering to Gjaesvaernaering.
The above remarks were sub-
ject to any fishery require-
ments which the sub-commit-
tee was not competent to
discuss.

23-23 8 Hjelmsoy-Ingoy Reasons eof navigation, coastal
communication and supplies
made it essential for the Nor-
wegians to retain the base-line
of the Oslo Protocol.
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No. ac- No. ac-
cording to cording to

Oslo Admiralty
Protocol  silhonette
- 29-29 Lo

30-30 I

32-32 I3

38-38 16

40-40 18

41-41 18 A
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Name

Sergysund

Loppen-Arndy,
enclosing the Kvan-
angenfjord

Fugloykalv-Vannay,

enclosing the Fugldy-

fjord

Andfjord

Sorbrakskj=r-
Kvalnaes, cnclosing
Vesteraalsijord

Elsneset-Rostoy

Statement of Norwegian claims

The Norwegian delegates sug-
gested that, as the Breivik-
fjord is 6 miles across the
entrance, it might be treated
as a 6-milc bay, and that the
base-line across the Sound
might be drawn from Haaneb-
ba to the northernmost point
of Loppen in order that the
dircct linc of Norwegian com-
munications from the south to
Hammerfest might pass entire-
Iy within Norwegian territo-
rial waters. The above sug-
pestions were subject to any
fishery requirements which the
sub-committee was not com-
petent to discuss. .

The Norwegian delegates would’
prefer the protocol line, but
were preopared to consider a
line from Brynnilen to the
northernmost point of Arndy,
as the former place is the ac-
cepted  point  dividing  the
counties of Finnmarken and
Tromsd. This latter line was
necessary for them in order
that their communications
might not pass outside Nor-
wegian territorial waters.

The Norwegian delegates un-
derstood that there were fishing
considerations which would
compel them to press for the
line drawn in the Oslo Protocol.,

The Norwegian delegates were
most anxious to retain the line
of the Oslo Protocol in order
that intercommunications be-
tween the islands in the
fjord might not have to pass
cutside Norwegian territorial
waters. There were also naval
considerations to be taken into
account.

The Norwegian delegates un-
derstood that there were fishing
considerations which would
compel them to press for the
line drawn in the Oslo Protocol.

The Norwegian delegates claimed
this as being one of the natural
outlets of the Vestfjord.




No. ac- Non. ac-
cording to cording to
Oslo Admiralty
Protocol  silhouette
Not 19 A
mentioned
Not 0%
mentioned
43-43 20
44-44 21
Not 22 A
mentioned
Not 24
mentioned
Not 24 A
mentioned
Not 25
mentioned
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Name Statement of Norwegian claims

Sorholm-Lovund,  en- The Norwegian delegates were
closing the Tr#nfjord anxious that the base-line for
the limits of Norwcgian terri-
torial waters should be drawn
through the points mentioned
on the grounds of the general
principles already enunciated.

Steinan-Hégbraken- These two cases afforded an

Sklinna illustration of the principles,
the formulation of which they
had advocated in the same
annex, of drawing base-lincs
from island to island.

Follafjord The Norwegian delegates desired
to press for the lines of the
Oslo Protocol in order that
their direct route of commu-
nication might remain within
Norwegian territorial waters.
If the British thesis was main-
tained, the difficulties of na-
vigation would be greatly in-
creased.

Frohavet The Norwegian delegates desired
the linc of the Oslo Frotocol
on the grounds of the general
principles which were enun-
ciated in Annex IV to the
minutes of the second meeting
of the confecrence.

Utsire-Karmoy The Norwegian delegates were
Fvidingsoy, enclosing  anxious that this fjord should
the Skudesnesfjord be included on the grounds of

the peneral principles already
cnunciated, but agreed that
the territorial limits as drawn
by Great Britain did not
unduly conflict with their in-
terests,
‘Tvesten-Straaholmsten, The Norwegian delegates pressed
enclosing the Lange- for this base-line in order to

sundsfjord protect the main route of
navigation to and from the

Oslofjord.
Svenoer-Faerder The Norwegian delegates pressed

for this base-line in order to
protect the main route of na-
vigation to and from the

Oslofjord.
Faerder-Torbjornskjarr, The Norwegian delegates explain-
enclosing the ed that this line was laid down
Oslofjord by Royal decree as the south-

ernmost limit of the defences
of Oslo and the Oslofjord, and
for this reason pressed for its
acceptance as the base-line for
Norwegian territorial waters in
Chis area.
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Annex VI
Meeting of the Sub-Commuiiee for Fishery Questions

In accordance with the decision taken at the third meeting of the
conference, the Fishery Sub-Committee held its first meeting at the
Ministry of Agriculture and Fisheries on 25th June, at 11 a.m.

The question of safeguarding the Norwegian fishery interests north of
latitude 61° north was considered with a view to deciding upon the neces-
sary amplifications and modifications of the existing International Fish-
ery Conventions, viz. that for the North Sea of 1882 and that made
between Great Britain and Denmark for Iceland and the Faroe Islands
n 10T,

It was agreed that the convention should follow the general lines of
that of 1gor, subject to special provision being made for :

(a) The exclusive fishery limits to be granted to Norway.
(b) The measures to be adopted for the protection of Norwegian
fishery interests outside the agreed fishery limits.

With regard to (@), it was agreed that the exclusive fishery limits of
Norway should comprise :

i) Such waters as shall be agreed to be Norwegian territorial waters.
i1) Such other waters as are included in Article 2 of the Anglo-Danish
Convention :

and that for the purposes of Article 2 neither of the expressions “islets,
rocks and banks” covers any islet, rock or bank which is permanently
submerged or which is neither exposed nor awash at high water.

With a view to carrying out this agreement the following article was
drafted in substitution for Article z of the Convention of 1901 :

The subjects of His Majesty the King of Norway shall enjoy the exclu-
sive right of fishery within the distance of 3 miles from low-water mark
along the whole extent of the coasts of Norway aswell as of the dependent
islets. rocks and banks, and within such waters as are specifically acknow-
ledged by His Britannic Majesty's Government to be within the terri-
torial limits of Norway.

As regards bays, the distance of 3 miles shall be measured from a
straight line drawn across the bay in the part nearest the entrance at
the first point where the width does not exceed 10 miles.

The present article shall not prejudice the freedom of navigation or
anchoring in territorial waters accorded to fishing boats provided they
conform to Norwegian Jaws and regulations whilst within territorial
waters.

The following article was also drafted to take the place of Article 4 :

The geographical limits for the application of the present convention
shall be fixed as follows :

On the south by a line along the parallel of 61° of north latitude from
the coast of Norway to a point where that parallel meets the 2nd meridian
of east longitude.

On the west by a line from the last-mentioned point along the 2nd
meridian of east longitude to a point where that meridian meets the 65th
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parallel of north latitude, and thence to a point where the 16th meridian
of east longitude meets the 72nd parallel of north latitude.

On the north by a line drawn from the last-mentioned point along the
72nd parallel of north latitude to a point where that parallel intersects
the meridian of 31 50’ east longitude. :

On the east by a line drawn from the last-mentioned point along the
meridian of 31° 50’ east longitude until it intersects the limit of the terri-
torial waters of Finland,

With regard to (b), the following articles were drafted :

In substitution for Ariicle 15

(@) Subject to paragraph () and Article* ...., boats arriving on the
fishing grounds shall not either place themselves or shoot their nets or
other gear in such a way as to injure each other or to interfere with
fishermen who have already commenced their operations.

(b) Fishermen operating in the vicinity of other fishermen shall
conform to any local customs or arrangements which are observed in
the vicinity, so long as such customs and arrangements are consistent
with good seamanship in the ¢ircumstances,

(¢) The Norwegian Government will keep His Britannic Majesty’s
Government informed of any such customs and arrangements as are
referred to in the preceding paragraph, and His Britannic Majesty’s
Government will communicate such information to the British fishermen
concerned.

In substitution for Article 19

(a) Traw! fishermen shall take all necessary steps in order to avoid
doing injury to the nets or gear of net or long-line fishermen. They shall
not come within 1 mile of any vessel engaged in fishing of these kinds
or lying to nets or long lines, and shall not enter within any area which
has been notified in accordance with paragraph (c).

(6) Where damage is caused to nets or long lines, the responsibility
shall be on the trawlers unless they can prove that they were under
stress of compulsory circumstances or that they have complied with
the terms of this article, and that the losses sustained did not result
from their fault.

(¢) The Norwegian Government shall from time to time notify to His
Britannic Majesty’s Government the areas within which it is anticipated
that concentrations of nets and lines will take place. Such notification
shall reach His Britannic Majesty’s Government in time to enable them
to inform fishermen of the areas therein contained, and His Britannic
Majesty’'s Government will communicate the contents of each such
notification to fishermen forthwith.

(d) For the purposes of paragraph (¢), a concentration shall be
deemed to be a large number of vessels fishing in close proximity to one
another and all employing the same method of net fishing or line fishing.

It was also agreed that it should be open to either party to suggest
modifications of detail or wording in the remaining articles of the
convention,

Y (a), (b), (¢) and (d) of those proposed in the next paragraph in substitution for
Article 19. ;
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Annex VII

Admiralty memorandum No. 2

Whilst we are prepared to make substantial concessions as regards
Norwegian claims to fjords or inlets wherever these waters can in any way
be regarded as enclosed, we cannot agree to recognize jurisdiction over
waters that are really quite outside such enclosed inlets and can only
be regarded as encroachments on the high seas. We have gone a long
way to meet the Norwegian point of view by accepting that such enclosed
inlets may in certain cases be formed by islands or may have navigable
straits (in general use for sea traffic) leading out of them, two factors
which are generally regarded as prima facie evidence that the inlets
in questicn are not territorial.

We must, however, oppose claims which are mainly based on a theory
of general enclosing lines (drawn from headland to headland) round the
coast. This has no justification in international law, and the recognition
of any such claims would lead to extraordinary difficuities with other
countries.

Whilst sympathizing with the Norwegian desire to keep their coastal
communications within territorial waters, though from the naval point
of view there would appear to be no real advantage, we think that the
ordinary 3-mile belt, together with such recognition of inlets as we are
prepared to agree to, provides reasonable facilities for this.

Doubt as to whether a ship is within or outside the territorial limit
isinevitable in many cases off all coasts, and it is impossible to avoid this.
Where the coast line is irregular, we consider that it must be accepted
that the limit of territorial waters must constitute an irregular line.
Deep pockets will be almost entirely avoided by the substantial conces-
sions that we are prepared to make, but the results of the peculiar
configuration of the Norwegian coast cannot be entirely avoided on any
recognized modern conception of territorial waters.

We must emphasize the substantial concessions that we have already
agreed to make, particularly in respect of the Vestfjord, where we are
accepting a line considerably. farther out than would ordinarily be
regarded as the closing line of the inlet.

29th June, 1923.

Annex VIII

Statement by the British Committee on the claims advanced by the Norwegian
Naval Sub-Commitice, as set out in Annex (D) attached lo the minutes
of the second meeting of the Naval Sub-Commiitees (see Annex V to
: the minutes of the fourth meeting of the conference)

Parr I

We propose to deal first with the cases in which we think that wecan
meet the views of the Norwegian Committee, using the silhouette charts,
and referring to the waters discussed by the numbers employed thereon,
as set forth in Annex (D) :
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3. The inlet is insignificant and we can agree to recognition, although
there is some conflict with the principle we uphold.

7. We can agree to recognition of this fjord with the modified line
su%gmﬁted in Annex (D}, on the ground that the various channels enclosed
within this line can be regarded as mere divisions of the general entrance
to the fjord.

11. This can be agreed to, subject to the drawing of the line from
Brynnilen to the northernmost point of Arnéy. This line may be regarded
as marking the entrance to a well-defined and narrow fjord.

16. In this case we have been impressed by the important naval
considerations advanced, and in view of these considerations we can
accept the Norwegian line, viz., from Maaneset to the northernmost
point of Anddy. ‘

18 A. We can agree to No, 18 A, the recognition of which appears to
follow from the recognition of Vestfjord as defined by the Norwegian
line.

21. We agree to the recognition of Frohavet for the reasons set out in
the Oslo Protocol, ie, that it gives access to the fortified port of
Trondhjem.

24. Having regard to the great importance which the Norwegian
Committee attaches to this area, owing to its proximtiy to Oslofjord, we
can in this case regard the clusters of islands as, in effect, an extension.
of the coast enclosing the fjord.

25, We can accept the N] orwegian Committee’s correction of the line
drawn at meeting at Oslo in December 19z4. We understand that the
revised line marks the outer defences of the port.

Part 11

In the following cases we are unable to fall in with the views of the
Norwegian Committee ;

8. We can find no grounds for regarding these waters as a territorial
inlet. :

10. The same objection applies as in the case of No. 8. The entrance
is wide, and there 1s no bay or fjord involved. Breivikfjord is a 6-mile
bay.

¥3. We can find no grounds of necessity or principle which would
justify the recognition o? this area as a territorial mlet.

18. The same remarks apply as to No. 13.

19 A and 19 B. We are unable to recognize these areas, which are
neither fjords nor bays.

20. The same remarks apply as to Nos, 13 and 18.

22 A. The same remarks apply as to 19 A and 19 B.

24 A. The same remarks apply as to 19 A and 19 B.

29th June, 1923,
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Annex IX

Memorandum submiited by the Norwegian delegation explaining the points
of departure from which Norwegian territorial waiers are reckoned by
Norwegian Royal decrees, elc.

1. In a letter from the Norwegian Ministry for Toreign Affairs to the
Norwegian Ministries of Defence and Justice, dated 24th March, 1908,
the following definition is given for purposes of fishing regulations :

“from the outermost coast line at low tide or from the outermost
island or rock which is not permanently submerged”.

2. By a Royal Decree of 18th December, 1912 (see Norsk Loviidende
of 1g12, p. 591), the following definition is given for purposes of neutra-

lity :
“islands, rocks or skerries which are not permanently submerged”.

3. Subsequently the Norwegian Government $et up a committee to
report on the question of territorial waters, This committee defined in
a report, which has never been made public but which was completed in
1913, the above terms as follows : :

“islands, skerries and rocks which are always above water at ordi-
nary low tide". 8

4. There is, moreover, a declaration between Norwa