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INTRODUCTION

1. The Norwegian Government in its Counter-Memorial has sub-
mitted to the Court a lengthy statement of facts bearing upon the
present dispute and of the applicable international law. In addition
to submitting to the Court certain additional data, largely of an
historical nature, which are peculiarly within its knowledge, the
Norwegian Government has put forward objections and criticisms
of the principles of law set out in the Memorial of the United King-
dom and has advanced certain principles of its own. The present
Reply will not attempt to examine in detail all of the statements of
fact and documents submitted by the Norwegian Government, many
of which, though providing a useful and sometimes a necessary
background, are not directly relevant to the legal issues with which
the Court is concerned. In Part I it will deal with the general
historical antecedents of the present case, replying to the conten-
tions, so far as bearing upon the case, contained in Part I of the
Counter-Memorial. In Part IT the Government of the United King-
dom will reply to the Norwegian arguments on the law both in so
far as these criticize the position taken by the United Kingdom and
as they set out to establish positive contentions in favour of Norway.

In Part IIT it will reply briefly to the paragraph on damages in
the Counter-Memorial (para. 577).

Summary of principal issues

2. It may be convenient to summarize at the beginning of this
Reply what appear to the Government of the United Kingdom to
be the principal issues in the case. The Norwegian Government con-
tends that under international law Norway is entitled to sovereignty
over all the sea which is delimited under the Royal Decree of 1935
and that in particular she is entitled to reserve all fishing in those
waters to Norwegian nationals and to exclude therefrom fishermen
of British and other foreign nationality. The question is whether the
Government of the United Kingdom is obliged to accept this Nor-
wegian claim with its consequent exclusion of British fishermen
from the area. The question therefore is whether, under the rules
of international law, the United Kingdom and other foreign Powers
must recognize these waters as Norwegian waters.

(a) The first principal issue in the case may therefore be de-
scribed as the “question of the burden of proof”. The Norwegian
Counter-Memorial, a great part of which is devoted to an attempt
to prove that there 1s little or no international law regarding the
* limits of territorial and internal waters, puts forward rather unusual
contentions with regard to the burden of proof. It contends that
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Norway is entitled to claim sovereignty over any areas of sea except

in so far as the United Kingdom establishes that there are rules of
customary law binding on Norway limiting this right. The Counter-

Memorial argues that it is not the case that the Government of the
United Kingdom is only obliged to recognize and accept Norwegian
claims to sovereignty over the sea to the extent that Norway can
show positively that customary and other rules of international law

binding on the United Kingdom entitle Norway to sovereignty over
those waters. In brief, Norway contends that the burden of proof of
the general rules of international law is on the United Kingdom.

Norway puts forward her argument with regard to the burden of
proof on two grounds, of which the first is that the Decree of 1935

1s an act of sovereignty and the presumption is always in favour of
the validity of an act of sovereignty. The reply of the Government

of the United Kingdom to this ground is that any presumption in

favour of the validity of an act of sovereignty only applies to acts

which are taken within a sphere which is indisputably within the

sovereignty of the State taking them, for instance, within its own

undisputed national territory, and where in consequence the issue is

whether that State’s freedom of action (or domestic jurisdiction)

within that sphere has been limited by some treaty provision, or by

some exceptional rule of international law, limiting its freedom of
action within a sphere which in principle is within its jurisdiction.
Therefore, the presumption has no application to the present case
when the whole issue before the Court is whether the waters to

which the Decree of 1935 applies are or are not under Norwegian

sovereignty. Norway's second ground for her contention is that,

when an issue arises as to whether an area of waters is territorial

‘waters or high seas, the presumption-is always in favour of State

sovereignty or, in other words, in favour of territorial waters as

against the common rights of the community of nations over the

high seas. To this the United Kingdom replies that, in the first

place, it is questionable whether there can be said to be any burden

of proof at all as regards the demonstration of the general rules of

international law, which are matters within the judicial cognizance
of the Court, and, in the second place, to the extent that it can be

said that there is any burden of proof, the presumption is rather in

favour of high seas and the rights of the community of nations

rather than in favour of territorial waters and individual State sover-

eignty. The question of burden of proof is discussed exclusively in

Part IT of this Reply, principally in paragraphs 210-222. This ques-

tion of the burden of proof is one of the three main issues before

the Court.

(b) The second main issue before the Court is what are the general
rules of international law with regard to the limits of territorial
waters. Norway formulates her contention very simply in para-
graph 242 of the Counter-Memorial, and it may be paraphrased as
follows :
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A State's maritime territory is restricted to adjacent waters,
namely to those waters which may be considered as accessory
to the land. Waters accessory to the land are those waters
which the coastal State has power to appropriate or occupy
and in regard to which 1ts legitimate interests justify its appro-
priation.

This statement sums up Norway's view of all the provisions of
mnternational law with regard to territorial waters. According to the
view of the Government of the United Kingdom, the rules of inter-
national law with regard to the limits of territorial waters ,which
are set out more fully in paragraphs 61-122 of the Memorial, may
be very briefly summarized as follows :

(i) A State is entitled to a belt of territorial waters of a certain
breadth—the generally accepted limit is three miles—but
Norway has an historic or prescriptive title to a belt of four
miles.

(ii) The belt of territorial waters must be measured from a base-
line which, subject to certain exceptions, must follow the
low-water mark on the land.

(iii) Where there are bays or similar indentations of the coast
(whatever name. these indentations have) which are of a
certain character-and where there are islands off the coast,

. there are rules of general international law which permit the
base-line of territorial waters to cease fo follow low-water
mark on the land and to enclose as na.tlonal waters certain
areas of sea,

(iv) A State can only establish a title to areas of sea which do
not come within these general rules of international law on
the basis of an historic or prescriptive title.

The United Kingdom contends that the claims made in the Decree
of 1935 do not come within the general rules of international law.
All the United Kingdom arguments with regard to this second main
question before the Court are found in Part II of this Reply and in
particular in paragraphs 180-209 below.

¢(c) The third principal question before the Court is as to the
extent to which Norway has an historic or prescriptive title to claim
as Norwegian waters areas of sea which are not covered by the
general rules of international law, and which are enclosed by the
1935 Decree. The United Kingdom admits that Norway has a
prescriptive title to a four-mile belt, and to a number of fjords or
sunds which she could not claim by the general rules of international
law. Further, the United Kingdom admits that Norway may have
a prescriptive title to areas of sea measured from certain base-lines
established by the Norwegian Decrees of 186g and 188¢. These areas
of sea are sitnated off portions of the Norwegian coast which lie
between Bergen and Trondheim, well south of the area which is the
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subject of the case at present before the Court, which begins roughly
with the Vestfjord and continues north and east as far as the frontier
of the U.S.S.R. The United Kingdom maintains that Norway can-
not justify the areas claimed by the 1935 Decree on the basis of any
prescriptive title and disputes that Norway has acquired a pre-
scriptive title to claim territorial waters along the whole of the
Norwegian coast measured from base-lines drawn on the same prin-
ciples as the Decrees of 1869 and 1889, and maintains further that
the Decree of 1935 does not follow the same principle as the Decrees
of 1869 and 188q. Norway contends that she has a prescriptive title
‘to all the waters covered by the 1935 Decree. The principal relevance
to the issues before the Court of Part I of this Reply, Part I of the
United Kingdom Memorial and Part I of the Norwegian Counter-
Memorial is to the question of the facts necessary for the establish-
ment of an historic or prescriptive title. But this question is also
dealt with.in regard to the law applicable more briefly again in
paragraphs 571-573 of Part 1I of the Norwegian Counter-Memorial
and in paragraphs 488-509 of Part II of this Reply.

The chief difierence between the Parties as regards the legal prin-
ciples applicable to the acquisition of an historic title is that the
United Kingdom contends there are two essential elements, namely :

(i) Actual exercise of authority by the claimant State ;
(i) Acquiescence by other States ;

whereas Norway argues that the second element is not essential.

The chief difference between the Parties as to the inference to be
drawn from the facts is that, whereas Norway maintains that the
Royal Decree of 1935 is a mere application of principles which have
always been part of Norwegian law and practice, the United King-
dom denies this and contends that Norway had not before 1912
developed any definite theory with regard to the measurement of
Norwegian territorial waters and that between 19r2 and 1935 she
had, and acted on, different theories.

2 A. The actual area of sea in dispute in this case is that lying
between the pecked blue lines and the pecked green lines on the
charts filed as Annex 35 to this Reply. Although the arguments of
the Parties range over almost every aspect of the law regarding the
limits of territorial and internal waters which a State may claim in
the sea adjacent to its coasts, in fact the issue is Norway's claim to
measure her territorial waters from long straight base-lines drawn
between the most advanced headlands or islets or semi-submerged
rocks in a manner for which the nearest precedent is the ancient
‘and long-abandoned claim of England’s Stuart Kings to the “King’s
Chambers”’.
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PART 1
General and historical considerations
" Preliminary

3. The main objective of Part I of the Counter-Memorial is to
demonstrate that the Norwegian legislation with regard to fishing
limits has followed, throughout a long and ‘continuous period of
years, a progressive development, based on certain definite prin-
ciples of an historic nature, which principles are said to have been
successively worked out in the various decrees from 1812 to 1935
inclusive. These principles, it is alleged (paras. 51-52, 57, 63 and
80-go of the Norwegian Counter-Memorial), as well as the legislative
enactments in which they have been expressed, have throughout
been brought to the notice of and have in fact been well known
to interested foreign Powers, including the United Kingdom, and
have not been disputed until they were called in question by the
United Kingdom in differences leading up to the present case.
The purpose of this demonstration may be said to be, in general
terms, to establish the historic nature of Norwegian claims to
exclusive fishing rights in the waters concerned in this case, thus
providing the facts necessary to establish a contention (which is
pursued in Chapter III (E) of Part II of the Norwegian Counter-
Memorial) that in law an historic title of this character has been
acquired. In particular, the endeavour is made (see particularly
paras. 91, 174, 177-181 of the Norwegian Counter-Memorial) to
justify the Royal Decree of 12th July, 1935, the subject matter of
these proceedings, on the grounds that it merely carries out these
well-established and recognized principles; and that the Norwegian
Government, in enacting the decree, was not departing in any way
from a course of legislative action which she had evidently been
following for over a century.

4. The Government of the United Kingdom will seek on the
contrary to show that, with the exception of the claim that the
breadth of territorial waters is 4 miles, which the United Kingdom
considers as established, in the case of Norway, on historic grounds,
and with the further exception of certain fjords and sunds, an
historic title to which, within due limits, the United Kingdom
is prepared to concede, the necessary ingredients to establish an
historic title to areas enclosed by the 1935 Decree are not present,
or at least have not been proved by the Counter-Memorial. Further,
before 1635, Norway had neither explicitly nor by implication
laid down any principle for the fixing of fishery limits (territorial
waters) which was applicable to the area in question in the case.
Such legislation as she had passed in 1869 and 1889 related to
different portions of the coast and was of a strictly practical
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character to meet present and practical problems. Such acceptance
as there may have been of this legislation at the time (and this
was very slight) was not based on the recognition of any principle
but on the absence of any real conflict of interest coupled with a
desire to maintain friendly relations with a country for whose
needs and difficulties there was felt a sincere sympathy and respect.
This acceptance was limited to the areas covered by those decrees
and was given in circumstances precluding any inference that a
system was applicable elsewhere, or even that Norway was seeking
to establish such a system. The Royal Decree of 1935, so far from
being a logical or necessary application to the northern half of
the coast of already established principles, was on the contrary
a new development : an assertion in fact of far-reaching claims
not previously made which Norway herself felt compelled to put
forward under pressure from what she then conceived to be her
own economic interests, but which she herself did not venture to
put forward until twenty-three years after the precise limits con-
tained in the decree had been recommended by her special com-
mission in 1912, because she recognized that they involved an
extension, unlikely to be acceptable internationally, of anything
she had previously put forward. In 1924 the ideas of the Norwegian
authorities of their claims in this northern area were quite different
from the 1935 Decree, as the red line shows (Annex z of the
Memorial). The claims made by the Royal Decree of 1935 must,
therefore, in the submission of the Government of the United King-
dom, be judged on their merits in the light of what is permitted
by international law and, as will be shown in Part IT of the Reply,
cannot, on this basis, be justified.

General comments on the fisheries off the northern coasts o;‘ Norway
(Counter-Memorial, paras. 12-24)

5. Chapter I of the Counter-Memorial presents a general descrip-
tion of the Norwegian fisheries, their geographic, economic and
social characteristics, together with some statistics. The Govern-
ment of the United Kingdom does not desire to contest the main
lines of this description and will confine its observations to such
matters as are directly relevant o the present dispute. For con-
venience of reference, in the examination of this portion of the
Counter-Memorial and of the Reply, there is annexed (Anovex 23)
a glossary of the main varieties of fish referred to, setting out the
corresponding designations, where possible, in English, French
and Latin. _

The first of the matters on which the Government of the United
Kingdom wishes to submit some observations relates to the nature
of the Norwegian coast and of the outlying banks and bed of the
sea (see paras. 12-13 of the Counter-Memorial). It is not disputed
either by the Counter-Memorial or by the Principal Facts that
considerable differences exist along Norway’s, z,0o00-mile coast

20
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line. These (which will be summarized in the next following para-
graph) are of importance from two points of view,

The first is that these differences demonstrate the impossibility
of applying to the Norwegian coast as a whole any special rule
(differing from the rules generally apphcable under international
law) alleged to be justified by any special or “legitimate” require-
ment of Norway to protect her fishing industry. This point is well
illustrated by Gidel in a passage in which he compares the advan-
tages of control by international agreement with the arguments
advanced by those who, like Norway, seek to deal with the problem
by an extension of territorial waters. Dealing with the latter argun-
ments he says (0p. cit., Vol, 111, pp. 302-303) :

« Ces solutions ne sauraient étre retenues non seulement parce
qu’elles porteraient atteinte 4 des situations séculaires intéressant’
de nombreux Etats, mais parce qu'elles ne peuvent étre qu'arbi-
traires, I est en effet impossible de prendre d'une facon générale
la limite du plateau continental comme limite de la mer ternitoriale,
méme si l'on acc CFte la notion, assez arbitraire, que le platean
continental s’étend jusqu’aux fonds de 200 métres, la limite de
200 métres n'ayant été adoptée que parce qu’elle correspond environ
a 100 brasses et est habituellement marquée sur les cartes marines.
Assez rapprochees de certaines cotes, les limites du plateau conti-
nental s’en éloignent de plus de deux cents kilométres dans d'autres
régions d'Europe. Les données physiques relatives a la configuration
des fonds ne sauratent donc fournir par elles-mémes Ia solution a
la question de savoir jusqu’a quelle distance il convient de réserver
la péche aux nationaux.»

The second is that the coast off Mere which forms the area covered
by the Norwegian Decrees of 16th October, 1869, and gth Sep-
tember, 188g, differs markedly from the rest of the coast and
particularly from the coast of Finnmark. Whatever principles may
therefore have been applied in the enactment of those decrees (a
matter which will be examined in detail Jater in this Reply), these
are not suitable for application to the rest of the Norwegian coast,
nor can the Decree of 1935 properly be justified, as the Counter-
Memorial attempts to justify it, as a logical application of those
principles.

6. The significant features of the Norwegian coast which illustrate
the argument put forward in. the preceding paragraph are as
follows :

(a) While it is true that the greater part of the Norwegian coast
presents the features described in paragraph 13 of the
Counter-Memorial, that is to say, of rocky peaks emerging
from the surface of the sea and thus forming a "'skjergaard”,
this is not true of a substantial portion of the coast of Finn-
mark. Eastward of North Cape (lat. 71° 08" N.), there is
no “‘skjergaard’ lying off the coast, and the coast beyond
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these points resembles any other coast broken by inden-
tations and bays.

(b) While it is true that in the south of Norway, particularly from
Oslo to Florg (lat. 61° 36" N .-south of the area covered by the
Royal Decree of 1935), the “‘coastal bank’ is narrow and the
bed of the sea descends rapidly from the shore, that is not the
case in the greater part of the area covered by the Royal
Decree of 1935 which begins in the south at lat, 66° 28" 48" N.
From Florg northwards to Andgen (lat. 6¢° N.-north of the
Lofoten islands), there is a wide shelf with general depths of
irom 100 to 200 fathoms on which are banks with less water,
this shelf extending for the most part roo miles or more from
the coast. (Prencipal Facts, p. 6.) From Andgen, after a short
space where deep waters come close into the shore, to Sgroy
(lat, 70° 40" N.), this shelf becomes increasingly wide con-
tinuing in a northerly direction to the west coast of Spits-
bergen, From Sgrgy to the Varangerfjord, the end of Nor-
weglan territory, the coastal shelf is somewhat narrower but
is of generally even width and slopes gradually from the shore
in a manner not found elsewhere off the Norwegian coast.
(Principal Facts, p. 15.) The 1oo-fathom line north of lat.
69° N, is clearly shown in figure 6 of the Principal Facts,
p. 16.

(¢) The nature of the area covered by the Decrees of 186g and
1889 lying off the coast of Mgre, between Bergen and Trond-
heim (well south of the area covered by the 1935 Decree), is
markedly different from that elsewhere. In this area stretch-
ing from Stattlandet (lat. 62° 0g" N.) to Grip (lat. 63° 13’ N.),
there is what has been described as a “great bank plateau”
consistmg of a number of well-marked continuous banks
situated some distance from the shore, some of which were
enclosed by the Decrees of 1869 and 1889 (see Principal
Facis, p. 6, p. 1o (figure 3), p. 11, and p. 25 (figure 10)). On
the individual character of this coast see fyurther paragraphs
34 and 36 A below.

7. It is not the case, as appears to be suggested in paragraph 15
of the Counter-Memorial, that the majority of the fishing grounds
are situated on a narrow strip of coastal bank, nor that there is any
general coincidence between the areas where coastal fishing is car-
ried on and any such configuration, As has been shown (para. 6
(¢) above) the fishing grounds off the coast of Mgre are some sub-
stantial distance from the shore, and the extensive outer banks of
Medbotten are not even within the area which Norway felt able in
her Decree of 1869 to claim as Norwegian waters. In the Finnmark
area, which is covered by the 1935 Decree, a certain amount, in
fact probably the greater part, of the fishing was, it is true, carried
on close to shore because of the necessity of obtaining fixes (para. 15
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of Counter-Memorial), but it is clear that local fishermen were pre-
pared to go as far as 40 miles from the coast to seek suitable grounds
(para. 20 of Counter-Memorial). Finally there are certain important .
fishing grounds frequented by foreign trawlers, to which reference
is made in the Counter-Memorial (para. 22), namely, those on the
Svensgrunnen (lat. 6g° 35" N.) and Malangsgrunnen (lat. 70° N,)
which are a considerable distance from shore (see Principal Facts,
figure 6, p. 16). Tt is significant to note that these particular grounds
are not within the area covered by the Royal Decree of 1635, though
that decree in many places does include areas many miles from shore.

8. The following further observations may be made on certain
matters referred to in this part of the Counter-Memorial :

(@) The suggestion seems to be made in paragraph 14 of the
Counter-Memorial that there is a particular variety of cod
found and fished off the Norwegian coast—presumably as the
basis for an argument that special protection is required for
this breed. In fact there is little foundation for any such
suggestion. Marking experiments carried out by the fisheries
authorities of the United Kingdom and other countries have
shown that cod from all the main regions migrate from one
region to another. Annex 24 of this Reply contains a chart,
based on information derived from United States, Canadian,
Newfoundland, Danish, Norwegian, German and United
Kingdom sources, which shows the results of the experiments
conducted and the wide area of migration.

(b) Paragraph 17 of the Norwegian Counter-Memorial contains
the statement that English fishermen were obliged to direct
their activities to the more distant fishing banks (i.e. those
lying off the Norwegian coast) by reason of the decline of
productivity of the North Sea banks. This statement is only
partially true and may be misleading. In the first place,
English fishermen have since early times (see paras. 11 and
14 of this Reply) frequented northern waters not on account
of any exhaustion of the North Sea banks, but in order to
obtain certain varieties of fish, particularly cod, which are
not obtainable in the North Sea. Secondly, although it is true
that there has been a decline in the North Sea resources, this
is not—as may be implied by the statement above referred to
and also by a sentence in paragraph 534 of the Counter-
Memorial—due exclusively or even mainly to the activities
of English fishermen. From the earliest times fishing in the
North Sea, and indeed off the coasts of England itself, has
been freely open to fishermen of all nations and its resources
have been exploited by Dutch, French, Danish, German and
other vessels to an extent as least as great as by English
ships. Correspondingly it is not only English vessels which
have resorted to the northern waters off the coasts of Norway
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and beyond : these waters—as is recognized by paragraph 23
(a) of the Counter-Memorial—have from early times been
frequented by Russian, German, Dutch, Icelandic and other
vessels.

(¢) In paragraphs 22-23 of the Counter-Memorial reference is
made to the economic importance of the fishing industry in
the life of the inhabitants of the Norwegian coasts and par-
ticularly of Finnmark. The Government of the United King-
dom at once admits—asit has always been ready to recognize—
the essential dependence of the inhabitants of Finnmark on
fishing. At the same time it feels justified in pointing to the
very substantial place which fishing—and particularly fishing
in the northern waters off Norwegian coasts—occupies in the
economy of English ports. At the three principal fishing ports
of Hull, Grimsby and Fleetwood, the estimated population
wholly engaged in the fishing industry is 88,000 out of a total
population of 415,000 persons. In 1949, 560 trips were made
by British vessels to waters lying off Norwegian coasts which,
on a basis of an average crew of 21 and an average voyage
of 24 days, represents an expenditure of 283,000 men days.
There is no doubt that any substantial reduction in the facil-
ities for fishing in these areas would result in serious unem-
ployment and hardship among the population concerned.

(d) The Government of the United Kingdom does not-accept the
correctness of the statistics contained in paragraph 23 () of
the Counter-Memorial which purport to show first that, in
1937, British trawlers made 2,000 trips to Norwegian waters
off Finnmark and secondly that the landings of fish by foreign
vessels far exceeded those made by Norway. The records
maintained by the Fisheries' Department in London show that
in 1937 British trawlers made only 296 trips in the waters in
question—as against the figure of about 2,000 alleged. More-
over, the comparison of the total catch of fish by British or
German trawlers in 1937 with the Norwegian cod landings is
misleading, From the table attached (Annex 25), which is
obtained from the Bulletin statistigue, it appears that in the
years 1935, 1937 and 1938 Norway landed more cod than all
the other nations whose catches were recorded, and the same
was true of the total catch of demersal fish (i.e. fish which
live at the bottom of the sea).

9. It may be convenient, in this portion of the Reply, to deal with
an argument which is implicit in certain portions of the Counter-
Memorial and is by implication invoked in the recitals of the 1935
Decree itself, that trawling as such represents a serious menace to
the productivity of fish in the waters lying off the coasts of Norway
and that there is an imminent danger that these resources may be
depleted (see, for example, paras. 75 and 536 of the Counter-
Memorial), thus :
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(a) Annex 26 of this Reply reproduces a chart, prepared by a

(%)

f¢c)

group of fishing biologists, of latent marine fishery resources
showing the major stocks believed to be underfished in 1g49.
This chart was produced at the U.N.E.S.C.O. Conference on
Conservation and Economic Utilization of Resources held at .
Lake Success from 17th August-6th September, 1g4g. On this
chart the Arctic-Norwegian stock of cod is shown as under-
fished.

One of the most eminent Norwegian fishery scientists, Gunnar
Rollefsen, in a document published in the Rapport and Procés-
Verbaux of the International Council for the Exploration of
the Sea (Vol. CXXII) dealing with the productivity of Arctic-
Norwegian cod, said :

“We cannot demonstrate any effect on the stock from in-
creased fishing before the war; also it cannot be demon-
strated that the reduced fishing during the war had any effect”,

and he showed that the productivity of this type of cod
depended upon fertility factors related to particular age
groups of fish rather than upon any increase or decrease in
fishing intensity. This document is reproduced at Annex 27.
Comparing the fishing methods of British (and other foreign)
trawlers and those of Norwegian fishermen, it is relevant to
note that, whereas DBritish fishermen divide their effort
between the waters off the coasts of Norway and more distant
areas (e.g. the Barents Sea), the whole of the Norwegian
effort is deployed against the cod of the Norwegian coast,
mainly against the spawning stock. If the Norwegian author-
ities considered that there was any real threat to the pro-
ductivity of cod in these ateas, it would be open to them to
direct that an increased proportion of the catch of Norwegian
fishing vessels should be taken from the comparatively more
distant waters. This is in fact what is done by English fisher-
men in relation to the cod spawning grounds off the Yorkshire
coasts of England. '

Further, the method of fishing practised by British trawlers
is considerably more restricted than that commonly used by
Norwegian fishermen. British trawlers make use of a trawl
which works on the bottom of the sea ; this can only be used
in certain suitable -areas and also only takes fish from the
bottom. Norwegian fishermen on the other hand use a method
of fishing by lines which can take fish at any depth and over
types of bottom not suitable for trawlers. Cod, in particular,
are not always found at the bottom : in the Lofoten area they
are known to seek water of a suitable temperature which may
often be found well above the bottom.

(d) The question how far trawling is deleterious to the fishing

grounds has been under examination recently in Norway, the
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Norwegian Government having in 1947 set up a commitiee to
enquire into the matter. The report of this committee ! finds
that there is no sufficient proof from the records of antecedent
periods that trawling damages the fisheries—the poor period
having been from 1goo-1g25 before foreign trawling became
of major importance and a rich period from 1930 onwards
when trawling was fully developed in Norwegian waters. Tt
proposes that Norwegian legislation regarding trawling be
amended in order to permit an increase in this method of
fishing. Whereas, under the present law, concessions have
only been granted to eleven Norwegian trawlers, it is now
proposed that the Government should have power to license
an unlimited number. Thus, though for years there has been
a prevalent and tenaciously held view of Norwegian fishing
interests that trawling injured the fishing stocks and this
opinion was probably the principal cause of the 1935 Decree,
now—after the enactment of the decree reserving large fishing
areas for Norwegian fishing vessels—it appears that expert
opinion in Norway has, as a result of further study, reached
the conclusion that this view was wrong. A translation of the
most relevant portions of the report of this committee will
be found in Annex 28 of this Reply. ;

10. Another, though different, argument against trawlers is the
reference made by Norway in paragraph 23 (a) of the Counter-
Memorial to the damage alleged to be done to the gear of Norwegian
fishermen by foreign trawlers. Such statements must, in the opinion
of the Government of the United Kingdom, be accepted with con-
siderable reserve. The areas in which there might be concentrations

- of competing type of gear is exceedingly small and great care is (in
their own interest) exercised by trawler skippers to ensure that such
damage is avoided. It will be appreciated that the period of the
greatest concentration in Norwegian northern waters is from April
- June—a period when there is light for 24 hours and consequently
but little risk of accidents. Moreover the nature of the methods
employed render it unlikely that opportumty for collision will arise.
See the observations of the Norwegian Mimistry of Foreign Affairs
quoted in paragraph 431 below. To deal with such cases of damage
as may arise, an agreement was concluded between the two countries
in 1934 which provided for the establishment of boards in the two
countries to deal with claims made by fishermen of one country

' Komitéen- til utredning av spersmdlet om rasjonalisering av fisket og fisketn-
virkingen. Innstilling om ¢ndring av lov av 17 mars 1939 om fiske med bunnslepenot
(tril), og en Redegjorclse om den norske fiskefidites stilling og fremtidige utvikling.
(The commitice appeinted to report upon the question of the rationalization of
the fishing and fish-processing industries ;| a report concerning the amendment
of the Act of 17th March, 1939, regarding trawling and a statement concerning the
situation of the Norwegian fAshing fleet and its future development.} The com-
mittee's report was dated in Bergen on r8th January-sth February, 1g4g.
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against fishermen of the other country in respect of damage to fish-
ing gear in waters adjacent to the coasts of Norway and of the
United Kingdom (Annex 29). Where damage is reported, the board
investigates the claim, ascertains whether it is well founded, and
what is the extent of the damage involved. When the investigation
is complete, the board endeavours to assist the parties to reach an
amicable settlement. Since the signing of the agreement, the boards
have functioned with full effect and the majority of claims by Nor-
wegian fishermen for damage to gear have been settled according
to their recommendation. In the submission of the Government of
the United Kingdom, the appropriate method to deal with possible
conflicts of this kind is by international arrangement rather than
by extension of the area of territorial waters (see further paras.
135-137 below).

The Government of the United Kingdom would not, however,
dispute the importance—claimed in paragraph 24 of the Counter-
Memorial—of the fishing industry for the population of the coast
of Norway and especially Northern Norway, nor its undoubtedly
ancient character, but does not accept the other contentions in that
paragraph which would, if accepted, entitle Norway to appropriate,
at her discretion, such areas of sea off her northern coasts as she
considered desirable. The limits within which Norway is entitled to
exclusive rights of fishery must, on the contrary, be defined by
reference to international law, on principles which, according to the
submission of the United Kingdom, are set out in the Memorial and
will be further developed in this Reply.

Historical (Counter-Memorial, paras. 235-44)

11. The Government of the United Kingdom does not propose to
follow in detail or indeed to contest the account of the very early
history of the development and economy of fishing in Norwegian
waters from the palzolithic age to the sixteenth century contained
in paragraphs 25 to 31 of the Norwegian Counter-Memorial. The
transition from the period of ancient history to modern times takes
place in the sixteenth and seventeenth centuries, when the régime
of mare clawsum is progressively superseded by that of mare liberum.
The régime of mare clausum was marked by the total exclusion of
foreign States from participation in commerce of any kind !: from
the sixteenth century onwards this principle of exclusiveness begins
to break down and at the same time, in the particular domain of
fisheries, fishermen increasingly begin to assert the right to fish
outside their coastal waters and to resist attempts to exclude them.
The refusal—under the principle of mare liberum—of foreign, and

* By no means all the countries which c¢laimed dominion over large areas of
sea under the mare clausion doctrine reserved to themselves all commerce and all
fishing in those seas. For instance, neither England nor the Venctians did so. The
extreme example of exclusiveness in relation to both commerce and fishing was the
Kingdom of Denmark/Norway.
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particularly of British, fishermen to accept such attempts to exclude
them from the most distant waters is as conspicuous a feature, from
the sixteenth century onwards, of the development of fishing in the
North Sea and adjacent areas as are the efforts of riparian States—
in particular Denmark/Norway—to exclude them under the vanish-
ing régime of mare clauswm. 1t would probably be correct to say
that in relation to the coasts of Norway the movement towards
assertion of the doctrine of mare lLiberum spread from South to
North and, indeed, the northern regions of Norway, owing to their
great distance from other countries, except Russia, were not gener-
ally accessible to fishermen from other lands until the advent of
steam navigation, and did not represent any serious economic
interest until the advent of steam trawling in the twentieth century.

The arrival, off the coast of Finnmark in the years immediately
preceding the first World War, of the first steam trawlers, created,
for the first time, in relation to this area, a problem on the plane of
international law the legal solution for which cannot be found in
historical antecedents of a time when this problem did not exist.
This is significantly shown by the order of events leading to the
present litigation. In 1906-1908 trawling began off the east coast of
Finnmark (i.e. east of North Cape) and in 1911 the first incident—
that of the Lord Roberts—occurred. In 1912 the Norwegian Govern-
ment established the Commission on Territorial Waters. In 192z,
after the first World War, trawling was resumed and this was
followed by the Oslo and London Conversations of 1924-1925. In
1933 trawling began off the coast of Finnmark west of North Cape.
In 1935 the Royal decree, adopting the fishing limits which had
been recommended by the Commission of 1612, was passed. In 1949
the present proceedings (after some negotiations and the interven-
tion of the second World War) were started. Plainly the dispute
involved is not one representing the culmination of a long historic
process but one arising out of 2 situation newly come into being
in 19o6-1908 involving a conflict of interest which did not pre-
viously exist.

12. The Government of the United Kingdom would equally not
dispute the general statements of fact contained in paragraph 28
of the Counter-Memorizal that fishing was not, even in early times,
confined to the areas immediately adjacent to the coasts. No doubt
Norwegian fishermen, like those of Scotland and its outlying islands,
engaged in fishing at considerable depths for cod and for other fish
to the greatest extent compatible with their available technical
resources. The conclusion does not, however, necessarily follow,
nor is it established, as stated at the end of paragraph 28 of the
Counter-Memorial, that the area within which historic and pre-
historic fishing was carried on coincided even approximately with
the area of water superimposed on any continental shelf. The most
that can be established is a negative conclusion, namely, that fish-
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ing in these times could not be profitably conducted beyond certain
definite depths. In fact there is nothing which prevents a line fisher-
man from fishing in any. depth of water up to 500 fathoms (a depth
at which line fishing has actually been carried on in Greenland).

13. Paragraphs 30-34 of the Counter-Memorial set out the claims
which were made by the Kings of Norway in early times to exercise
sovereignty over extensive areas of sea and the measures which were
taken to exclude foreigners from access to those seas. The Govern-
ment of the United Kingdom does not dispute that these claims
were made— claims of the same kind were, as the Counter-Memorial
itself points out, made by other countries. A graphic illustration of
the extent of British claims during the seventeenth century is pro-
vided by the Frontispiece to Fulton, The Sovereignty of the Sea,
which shows the “British Seas’ according to Selden as extending
up to the coast of Norway to a substantial degree of north latitude,
(See also Fulton, The Sovereignty of the Sea, pp. 102-104, for the
claims made by Dee (1577). which extended to the midway line
between British and foreign territory.) Fulton (p. 339) describes the
Scandinavian claim as '‘not of great practical importance’’.

The period up to the sixteenth century was, as has already been
stated, the characteristic period of mare clauswm before this was
superseded, as in the course of the seventeenth century it was
superseded, by the régime of mare liberum. As Mr. Koht, the Nor-
wegian Minister of Foreign Affairs, put it in his speech to the

Storting of 24th June, 1935 (Annex 52 of Counter-Memorial) :

“Il1 fut un temps ou les rois de Norvége se considéraient seuls
malitres de la mer septentrionale, et pouvaient interdire aux nations
étrangéres d'y expédier leurs vaisseaux. Le développement des
€changes internationaux, au point de vue juridique comme au point
de vue économique, a mis fin 4 de telles prétentions, et il n'y a
personne dans ¢e pays a vouleir fermer la mer septentrionale aux
marins et pécheurs étrangers.”

The restrictions and prohibitions imposed by various States were,
moreover, not directly, solely or even principally against fishing,
but against trading or commercial intercourse of any kind including
the purchase or selling of fish, This appears clearly from the Treaty
of 1465 (cited in para. 32 of the Norwegian Counter-Memorial)
between King Christian of Denmark/Norway and King Edward 1V
of England which prohibited “navigation in the direction of Ice-
land”, “landing and penetration in Iceland”, and trading on the
coasts of Haalogaland and Finnmark as well as from the other
documents there referred to. If reference is made to these early
treaties, it is as well to recall that in addition to the Treaties of
1432 and 1465 cited in the Counter-Memorial in paragraph 32,
which are asserted to have put an end to English commerce in the
vicinity of Northern Norway, there was also a treaty of 1490 con-
cluded between King John l)i of Denmark/Norway and the English
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King Henry VII by which English subjects were granted liberty to
sail freely to Iceland for trading and for fishing, which treaty was
renewed in 1523. These documents are, however, of no significance
at the present time. It is true that Norway asserts that her present
claims represent a substantial reduction on her ancient claims (see
for example para. 44 of the Counter-Memorial) : but the same is
true of the claims of all other nations. What is relevant and neces-
sary is to ascertain at what point to-day the dividing line is to be
drawn between the claims of the coastal State and the claims of
others. This must be done not by reference to ancient legislation
relating to a totally different régime but on the basis of the rules
of modern international law.

14. As regards fishing off or near the coasts of Finnmark, reference
is made in the Rapport 1912 (p. 134) to the “invasion” by foreign
fishermen (specifically British and Dutch) of the waters of Finn-
mark in the sixteenth century for purposes both of fishing and of
commerce, As the report of the Prefect there cited shows, this
“Iinvasion’’ was of great benefit to the local inhabitants, “‘ce dont
semblent témoigner la population nombreuse existant en ce temps
et I'aisance géneérale des habitants, dont on trouve encore ici des
vestiges’’.

It was, however, considered damaging to the Royal revenues and
the Kings accordingly sought to prevent it. But the Government
of the United Kingdom does not regard it as by any means estab-
lished that the Norwegian Kings of the sixteenth century in fact
succeeded in excluding English fishermen from this area. No doubt
forcible action was, from time to time, taken with a view to pre-
venting English fishing vessels from either proceeding towards the
Arctic Sea, or trading in fish, or fishing off these coasts. But English
fishermen persisted in appearing off these coasts in spite of opposi-
tion. The agreement of 22nd June, 1583 (cited in para. 33 of the
Counter-Memorial), in effect, appears to represent a victory for the
English point of view since permission was obtained for passage by
the Arctic Sea to Russian trading areas, unaccompanied by any
agreement on the English side to refrain from fishing off the Finn-
mark coasts. And, although Queen Elizabeth was prepared, in 1585,
to enjoin her subjects resorting to Iceland and to Vards to conduct
themselves well, she at the same time resisted a Danish/Norwegian
claim that she should prevent them from fishing near those places
without special permission and indeed asserted that they had the
right to do so under international law (Rapport 1912, pp. 135-136.
See also Fulton, p. 110). All these events took place in the last
phases of the régime of mare clausum. The English maintained their
fishing expeditions (as is shown by the repeated efforts of Kings
Frederick II and Christian IV to stop them—see para. 34 of the
Counter-Memorial) and it will be seen that when, in 1602, negotia-
tions were opened between the two countries, the English repre-
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sentatives put forward and maintained the contention that the
seas were free !, These negotiations can hardly be interpreted as an
abandonment of English claims to fish in this area and, in fact, the
Government of the United Kingdom has no reason to believe that,
apart from whale fishing which was discontinued for a time under
an agreement made by King James I, there was any cesser of fish-
ing by English vessels in the areas of the Finnmark coast. At any
rate it is clear that the Danish Kings were unable, in spite of con-
siderable efforts, to exclude Dutch fishermen from their waters. As
Fulton states, “the efforts of Denmark to preserve a monopely of
fishing and trading in the Arctic Sea were intermittent and inef-
fectual” (op. cit., p. 528).

15. The Government of the United Kingdom notes the develop-
ment of the Norwegian rules as to neutrality as set out in para-
graphs 37-38 of the Counter-Memorial, It is correctly stated in
these paragraphs that the early rules relating to the limits of
maritime territory, contained in the Rescript of 18th June, 1745
(the first appearance of the Scandinavian league of 4 miles), and
in subsequent eighteenth-century rescripts, were rules of neutrality,
but at a later date they became applicable for the delimitation of
territorial waters generally. The Norwegian Government does not
(in the understanding of the United Kingdom Government) dispute
the fact that exclusive fishing rights cannot be claimed outside
the limit of territorial waters. The Government of the United
Kingdom will refer later in this Reply to the Rescript of 1812
which, as admitted in paragraph 38 of the Counter-Memorial, was
not passed with an object of defining fishing limits and was not
even published until 183c. (See paras, 2z-24 below.)

Norwegian regulalions relating to coastal fishing (paras. 39-44 of
Counter-Memorial)

16. The Counter-Memorial in paragraphs 3g-44 sets out a number
of facts and documents designed to illustrate Norwegian customary
law, for the purpose of showing that areas or parcels of sea were
appropriated at various times for the exclusive use of communities
or individual fishermen. Whatever else can be said of the effect
of these régimes, it is not correct (as the first sentence of para. 29
of the Counter-Memorial says) that a private right of ownership
over portions of the sea was created similar to that existing over
cultivated land. (See Reestad: Kongens Stromme, pp. 365-366.)
These paragraphs contain material bearing on two quite distinct
points.

! For an extensive summary of the instructions given to the English repre-
sentatives, see Fulton, The Sovereignty of the Sea, pp. 110-132 {Annex 30 of this
Reply), Fulton describes this as ‘‘an admirable exposition of the freedom of the
seas”. These are the negotiations referred to in paragraph 34 of the Counteér-
Memorial (Vol. 1, at the foot of p. 240).
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The first point ! is that the local authorities, in various areas,
enacted regulations of a police character designed to ensure the
orderly development and exploitation of the fishing grounds. The
only relevance of this material to the present dispute would be
to show that the Norwegian authorities had from remote times
exercised “dominion’”’ or ‘“national authority” or “‘jurisdiction”
or ““control” or had “affirmed sovereignty” over the areas now
in dispute and so to provide evidence of their historic claims to
such areas (see paras: 543, 545, 546, 549, 560, 564 of the Counter-
Memorial), Under this heading come the various prohibitions
(cited in paras. 41-42 of the Counter-Memorial) against long-line
fishing on Sunday, fishing in certain seasons, the laying of nets
and similar matters. With regard to these, two observations may
be made.

First, these regulations (which were often enacted at the request
of the local population or even by the local population itself)
have no bearing upon the question, what areas of sea were con-
sidered as appropnated for exclusive use by Norwegian subjects.
It 1s common for legislation of a regulatory character to be applied
to all fishing operations whether or not these are conducted within
the areas reserved for local nse. These regulations are enforced
at least against nationals of the country concerned both within
and outside the limits of territorial waters 2. They afford no guide
as to the area over which sovereignty extends.

Secondly, there is no specific indication given in any case as
to the precise areas to which the regulations in question were
applied. The only geographical expressions which are used are
general expressions such as “les lieux de péche leur appartenant”
(Vol. I, C.-Memorial, p. 246, line 6), ‘‘les eaux attenant a leurs pro-
priétés privées'’ (¢bid., line 8), “les lieux de péche communs” (zbid.,
line g, line 3r and line 40) or, when specific places are referred
to, a mere mention of the place concerned without indication of
the distance to sea to which the legislation extends—thus “dans
la juridiction de Vagan” (ibid., line 14), “la face atlantique de
I'lle de Senja’ (id., line 17), “‘le Nordland entier” (ibid., line 22).
Such legislation appears to have been of a local character applicable
more in the County of Nordland than in Finnmark. Indeed, with
regard to Finnmark it appears that there was no general legxslatlon
applicable to fishing off the coasts of that province earlier than
1830 (see Rapport 1912, p. 137, note 1). Since the exercise of
“sovereignty” or '‘jurisdiction” or “authority” over an area is

1 The second point is dealt with in paragraph 17 below.

* As exampies of such legislation reference may be made to the Law of 1st July,
1907, regarding cod fishing in the County of Romsdal, Article 1 of which expressly
states that the law applies whether or not fishing takes place within or outside
Norwegian territorial waters; and to the Law of 21st July, 1911, regarding the
use of explosives agamnst fish, Article 4 of which contains a similar provision. See
also paragraph 23 of the Counter-Memorial.
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one of the two necessary ingredients in the establishment of an
historic title (see para. 476 below), the Norwegian Government
has not in this portion of the Counter-Memorial succeeded in
showing that the area over which such exercise took place in these
early years included or coincided with the area covered by the
Royal Decree of 1935 nor indeed that it extended to any particular
area at all,

The weakness of the Norwegian argument on' this point is well
illustrated by the statement contained in paragraph 44 of the
Counter-MemOna.l It is there said that a number of fishing areas
which “from very ancient times have indisputably formed part
of Norwegian coastal fisheries and have been subject to Norwegian
qurisdiciion” are outside the fishing limits fixed by the Decrees
of 1869, 1889 and 1935. Taking as an example the areas involved
in the Decree of 1869, if it were the fact that these were areas
which had indisputably been subject to Norwegian jurisdiction
from ancient times, this would, according to the Norwegian con-
tentions of law, have conferred upon Norway an historic title to
these waters and would have justified her exclusive claim to
fisheries therein under international law, Yet, as the Exposé des
Motifs of the 1869 Decree itself makes plain (see para. 34 below),
Norway did not at the time the decree was passed consider that
she was justified under international law in claiming these areas.
The inference -can only be drawn either that Norway did not at
the time consider that she had exercised jurisdiction over the
areas concerned, or that she did not regard such jurisdiction as
justifying a claim to an historic title. The same observation may
be made with reference to the Decree of 1935, which equally does
not include certain important grounds, for example the Svens-
grunnen and Malangsgrunnen (see para. 7 above) to which the
statement in paragraph 44 of the Counter-Memorial equally applies.

17. The second point to which the material in paragraphs 41
and 42 of the Counter-Memorial is directed, is that certain areas
of the sea were by custom or by positive enactment allotted for
the exclusive use of certain communities or individuals. This
would, it is supposed, be relied upon as evidence of “occupation™
or of “exclusive usage” or of “‘monopoly by Norwegian fishermen'',
which are stated by the Counter-Memorial to be other possible
ingredients in the establishment of an historic title (see Counter-
Memorial, paras. 548 and 573). The Counter-Memorial, however,
first makes no distinction between individual acts of apprOpriation
by fishermen or by parishes for their own benefit and acts of the
Norwegian State asserting a claim to these areas as Norwegian
national waters. Mere actions by individuals, unaccompanied by
any Act of the State, could not of course confer upon Norway
any rights under international law. Further the Counter-Memorial
contains httle definite information as to any precise areas which
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were involved or as to the extent of such areas, and certainly does
not establish that all or even any substantial part of the areas of
sea claimed by the Royal Decree of 1935 were so allotted, occupied
or apprepriated. The document contained in Annex 7 of the
Counter-Memorial, in particular, which appears to refer to an area
within the Vestfjord, makes no specific mention of any limit to
seaward to which the allotted “parcels of sea’” were to extend—
on the contrary, it merely establishes certain regulations “as far
in the sea as thée continuous lines are moored” without indicating
how far that may be. The document contained in Annex 8 of the
Counter-Memorial appears to be directed as much against trading
in fish as against actual fishing, but even in connection with fishing,
it does no more than refer generally to “Norwegian fishing grounds”
without specifying what these may be. Again the Royal Decree
of roth December, 1608 (Annex g, No, 1, of the Counter-Memorial),
refers in general terms to “‘parcels of sea allotted to the continuous
lines of the local inhabitants' or to “‘the fishing grounds to the east
of Vards”. without specifying how far these may extend. The
Ordinance of 2oth August, 1778 (Annex g, No. 3, of the Counter-
Memorial), prohibits the inhabitants of Nordland from fishing
in “interior fjords”™ and “where the local inhabitants have placed
their lines”', This merely establishes the priority of the local inhabit-
ants in certain unspecified areas and is no evidence of any exclusive
use, as against foreigners, of any particular area. The document
set out in Annex 10 of the Counter-Memorial refers only to an
area some distance (near the modern Vadsi) inside the mouth of
the Varangerfjord, and appears to mention only two very small sea
parcels on either side of the island of Vadséy which is only
500 metres from the coast. ;

No doubt in certain cases, where the fishing population was
numerous, fishermen from particular localities tended by custom
and mutual arrangement to resort habitually to the same fishing
grounds, normally those nearest their respective habitations, An
example of this is given in The Principal Facts, page 25, figure 10,
in the Sunmére area. But even user of this kind by individuals
cannot in any event amount to occupation by Norway under
international law and moreover, except perhaps for an area inside
the Vestfjord (see Principal Facts, p. 41, figure 17), where the
Norwegian title is not disputed, there is no evidence of any com-
parable situation in the area covered by the 1935 Decree. On the
contrary, so far as the coasts of Finnmark were concerned (as
appears to have been stated by a Government report of 1785),
the local inhabitants of the Finnmark coasts could not at this time,
for the most part, reach the fish off their coasts since they were
concentrated too far from the shore, so that these were collected
. by fishermen from Nordland and Russia. (Rapport 1912, p. 123.)
The Nordland fishermen seem in fact to have played a predominant
part in the fishing in Finnmark and the prosperity of that area
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seems to have depended largely upon their activities. (Rapport
1912, p. 126.)

18. A point of great significance which does emerge from early
fishing customs is the importance which was invariably attached
by fishermen to the obtaining of “fixes” ("‘med”) on fixed points
on shore to determine the position of their fishing grounds, It is
obvious that in an age before navigational instruments were
generally available—and indeed the same would be true to-day
for the smaller individual fishermen who could not afford to buy
them—the method of taking an alinement on shore would be the
only practicable means of deciding where any individual boat
might Jegitimately fish. This is brought out in paragraph 39 of
the Counter-Memorial which uses the words :

“La connaissance des bons alignements est estimée trés précieuse
par le pécheur norvégien, et il la garde jalousement.”

And the same point is referred to (a) in the report dated
gth November, 179x (Annex 10 of Counter-Memorial), which
defines the parcel of sea to be allotted to the Prefect by reference
to certain alinements there mentioned, (#) in the extract from
the register of charges dated 23rd March, 1835 (Annex 7 of Counter-
Memorial), which records a division a.ccordmg to alinements by
reference to which the division is to be made, and (¢} in the report
of the Geodesic Institute of yth May, 1889, on which the Decree
of gth September,' 1889, was based (Rapport 12, page 28), which
refers to certain fixes which could be used for defining the limit
proposed by the Commune of Bod.

It seems clear not only that this is a principle traditionally
adopted in Norway for the identification and definition of fishing
grounds but that it is a principle far more clearly established and
far more fundamental than any of the other alleged principles
upon which later Norwegian legislation is now said to be based.
As has been pointed out in the Memorial (para, 129), the Royal
Decree of 1935 has radically departed from this principle. In the
first place, the base-lines adopted by decree are in many cases
a considerable distance from the nearest land (for example, between
points 20-21, 27-28, 34-35 there are points distant respectively,
161, & and 7% miles from land) ; the outer limit of territorial waters,
being four mules further to seaward, would of course be even further
from any land. Secondly, the Norwegian Government itself professes
to base the 1935 Decree upon quite different principles (sce para. 62
of the Counter-Memorial), one of which is that there is no limit
to the length of the base-lines—which involves that the base-
lines may, whenever desired, be drawn out of sight of land. This
fact, of itself and apart from all other considerations, completely
undermines the present Norwegian argument that the 1935 Decree
is in conformity with principles traditionally and historically

" accepted in Norway.
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19. The conclusion to be drawn from this portion of the Counter-
Memorial is therefore, in the submission of the Government of
the United Kingdom, that no evidence has been furnished by the
Norwegian Government that Norway has from ancient times
continuously exercised sovereignty or jurisdiction or authority
over the area covered by the Royal Decree of 1935, and that with
insignificant exceptions (i.e. the small areas inside the Vestfjord,
near Vardd and inside the Varangerfjord, referred to in para-
graph 17 above, all of which are within the green line accepted
by the United Kingdom), no definite portions of this area are shown
to have been occupied or exclusively reserved for purposes of
fishing for the local inhabitants by any internal arrangements.
This conclusion, as will be later demonstrated in this Reply, is
not in any way invalidated by the succeeding portions of the
Counter-Memorial or by the Norwegian legislation and other
material there referred to.

Prohibition of whale fishing off Norwegian coasts (paras. 35-36 of
Counter-Memorial)

20. With regard to whale fishing, it is a consequence of the nature
of this industry and of the high profits to be derived from it that
States should claim, as they frequently have claimed in the course
of history, to control it over very extensive areas. This explains
the large area of prohibition which was involved in the concession
granted to Eric Lorch described in paragraph 36 of the Counter-
Memorial, namely, from an area up to 8o sea miles from the coast,
The fact that the King of Denmark/Norway assumed the right to
grant concessions for this industry over an area of this extent—
in 1688 before the régime of mare clausum had been abandoned—
1s not a reliable indication of the limits claimed as established by
him in respect of fisheries in general.

Limits for purposes of neutvalily (para. 37 of Counter-Memorial)

21. The Government of the United Kingdom does not consider
it necessary to examine in detail the early Norwegian legislation
regarding neutrality which is summarized in paragraph 37 and
Annex 6 of the Counter-Memorial. This legislation was enacted
during the mare clawsum period in a time of considerable belligerent
activity (as shown by the words in the Jetter of gth June, 16g1—
Annex 6, No. 1, of Counter-Memorial— ‘vessels of war and priva-
teers of French, Spanish, English and Dutch nationality”’).

The Decree of gth June, 16g1—Annex 6, No, 1, of Counter-
Memorial—which defined the neutrality line as from Cape Lindesnes
to Jutland, must be read together with the Royal Decree of 13th
June, 16g1—Annex 6, No. 2—which fixed the range of vision -
at 4-5 leagues. These were extensive claims made during the height
of the maritime wars of the time and the distance named in the
second of these decrees was afterwards reduced, in 1740, when

21
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the doctrine of mare liberum was beginning to prevail to the more
reasonable limit of one league, which was thereafter maintained.
The line drawn from Cape Lindesnes to Jutland must be regarded
as having been drawn under the same conditions and on the same
temporary basis.

The period from the Rescripi of 1812 to 1906— Chapier TI1 of
Counter-Memorial

The Rssm’pé of 1812 (f;aras. 45-49 and 56 of Counter-Memorial)

22, The Rescript of 18r2, translations of which are provided
in paragraph 6 of the Memorial and in Annex ¢ of the Memorial !,
is fundamental, in many respects, to the Norwegian case, since
it is upon this rescript and upon the principles alleged to have
been established by it that the subsequent Norwegian decrees,
including the Royal Decree of 1935, are professedly based. A just
appreciation of its antecedents and of its intended legal effect are,
therefore, essential preliminaries to an understanding of the issues
involved in this litigation. The first point which, in the submission
of the Government of the United Kingdom, is of cardinal
importance, is that the rescript, as is made perfectly clear in para-
graphs 45-46 of the Counter-Memorial, looks backward and not,
forward : it is the final stage in a series of legislative enactments,
the necessity for which was provided by the naval wars of the
seventeenth-eighteenth centuries, commencing from the Royal
decrees of 1691, and continuing through the rescripts of 1745-
1779. The objects of these decrees and rescripts—in so far as they
were concerned with neutrality—was first to define Norwegian
territory and then to lay down a minimum distance from that
territory within which belligerent actw1t1es were not to be
permitted.

23. The Rescript of 18th June, 1745 (Annex 6, No. 4, of the
Counter-Memorial), made these purposes quite clear (see -paras. 37
and 45-49 of the Counter-Memorial). After reciting that foreign
ships and corsairs by continuous tacking among the rocks and under
the coast were watching for ships of enemy countries, which had
been admitted to Norwegian ports, and were attacking and captur-
ing these ships immediately after leaving port, the rescript stated
that ships might not be captured within one league from the Nor-
wegian coasts and the banks and rocks situated off these coasts which
ave considered as forming part thereof, This was plainly an attempted
definition of Norwegian land territory and merely prohibited capture

1 The translation in paragraph 6 of the Memorial i3 the translation of the Court.
This uses the expression ‘‘not covered by sea’. The translation in Annex 9 of the
Memorial is by Mr. Nansen. This uses the expression ‘“‘not run over by the sea’™.
The latter translation is thought to be somewhat closer to the original and will'
be adopted in this Reply.
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at the distance of one league from any one portion of Norwegian
territory as so defined. It is perhaps a permissible supposition that
the purpose of this rescript was to supplement the earlier Rescript
of roth October, 1740, which had declared that the territory of the
State extended one sea mile from the coast, without referring to |
islands or rocks. At any rate no question of drawing or defining any
continuous limit arose. There followed the Resolutions of 7th May,
1756, and 20th April, 1759, which defined a league as equal to one-
fifteenth of a degree and also in terms measured this distance from
. the coast. There followed a Royal letter of 27th July, 1759, which
stated that the line was to be drawn one league * from the mainiand”’
—thus using an expression even more definite than “from the coast”
—and, as explained by Restad (Kongens Stromme, pp. 332-333),
makmg it clear that the line was not to be drawn from the skerries.
The terms of the Resolution of 1759 were substantially repeated in
a further resolution of roth November, 1779. These were followed
by two regulations laid down in the Napoleonic Wars (14th Septem-
ber, 1807, and 28th March, 1810, respectively) which again referred
‘to the territory as extending one league “from the coast’. On
18th August, 1810, the Chancellery jssued a circular letter statmg
that the Department had been asked “if the right of neutrality
stretched outside the coast or the shallows”. The answer given was
that the Resolutions of zoth April, 1759, and of roth November,
1779, and the Regulation of 28th March, 18ro, decided that this
distance should be one league “from the coast™.

In these circumstances the incident took place which gave rise to
the Rescript of 1812, namely, the capture by the French privateer
Pourvoyeur of the German prize Frau Margaretha within one league
from a rock outside Groshavn, near Grimstad, upon which instruc-
tions were sought by the regional Prefect of Christiansand (s%24.,
p- 342). The solution provided by the 1812 Rescript was to declare,
in effect, that Norwegian territory extended to all rocks “which are
not run over by the sea”—thus extending the definition which had
been applied since 1759 and replacing the expression used in the
Rescript of 1745 by one which was certainly more definite, but not,
as will be shown, by any means free from ambiguity. Although,
again, there is an element of conjecture, it may be permissible to
suppose that one of the difficulties in framing this new definition
was whether uninhabited islands formed part of Norwegian terri-
tory. Two Swedish laws of Sth July, 1788, and 30th April, 1808,
did in fact measure the belt of territorial water from the nearest
inhabited coast or island, and a similar tendency may have existed
in Norway. It will be seen in paragraph 289 below that the same
difficulty presented itself to Lord Stowell in deciding the case of
the Anna (1805) at just about the same time. The rescript certainly
succeeded, by employing the expression “which are not run over
by the sea”, in disposing of this ambiguity, although, as will be
shown, it thereby created a fresh one in that it did not make clear
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what was the position of rocks which are not continuously run over
by the sea—a problem on which opinion remained divided until
19081, At any rate, that the Rescript of 1812 was not regarded as'a
fundamental piece of legislation Jaying down any principle is shown
not only by the circumstances in which it was enacted-—as set out
above—but by the fact, as stated in paragraph 38 of the Counter-
Memorial, that it was not published at the time of its enactment or
even thereafter and was only brought te public notice through the
medium of an historical work on national defence (not, be it noted,
on fisheries) published in 1830 ?. The Law of 13th September, 1830,
concerning fisheries in Finnmark, in fact, made no reference to it.
The subsequent history of the next 120 years was to show that this
rescript would be used as the basis for extensive Norwegian claims,
but the United Kingdom feels justified in asserting, on the basis of
its antecedents, that the rescript had at the time of its promulgation
no such purpose, that it stated no principle, old or new, but was
merely directed to resolving a particular uncertainty or ambiguity
regarding the extent of Norwegian territory. It is certainly in the
submission of the United Kingdom an overstatement, or at least
carries a misleading implication, to say, as is alleged in paragraph 48
of the Counter-Memorial, that this rescript "is in harmony with the
traditional Norwegian legal conception that the line of the skjer-
gaard is considered as following the line of the coast and that the
waters between the islands and the rocks, inside these land forma-
tions, are considered as Norwegian''. Whether there is any such
“traditional legal conception™ is precisely what has to be proved in
this case and is what the Government of the United Kingdom does
not admit. And, moreover, even if the meaning of the rescript was
that all waters inside the islands and the rocks were to be considered
as Norwegian waters, this would not entitle Norway to disregard
the rules of international law as to the manner in which the extent
of those waters was to be ascertained. In fact, the rescript contri-
buted nothing to the law of territorial waters except a clarification
on the one point relating to what islands and islets were included in
Norwegian territory.

24. With regard to the interpretation of the rescript, it is the
fact, as has been stated above, that it was not, at the time, enacted
with a view to defining fishery limits, nor was it intended to lay
down any rule regarding the manner in which territorial waters
should be delimited. The object of it was to reaffirm for neutrality

L The problem was not an actual one sinse, i the area where Grimstad (where
the ship was seized) is situated, there is practically no tide, the rise at spring tides
being in fact po greater than § ft. (23 cm.). It may also be noted that as late as
1559 Norwegian anthorities were doubtful whether use could be made of uninhabited
territory, (Sce Anncx 17 of Counter Memorial, p. 64.)

* It is interesting to note that the similar Swedish Resolution of x8th February,
1779, was not published at the time. States werc ne doubt reluctant in these times
to declare their attitude on contentiqus legal issues.
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purposes the limit of one league and to make clear that Norwegian
territory included rocks—whether inhabited or habitable or not—
not run over by the sea. The rescript in the first place makes no
reference to the'coast of the mainland at all, and accordingly does
not provide any guidance as to the manner in which indentations
of the coast are to be treated, or as to points at which lines may be
drawn across bays. Secondly, as has been indicated, the rescript
does not make.clear whether “rocks not run over by the sea’” means
““rocks not continuously run over by the sea”, and it is a fact that
the word “continuously” was first used in the interpretation of the
rescript in the letter of 24th March, 19o8 (Annex 21 of the Counter-
Memorial), from the Minister of Foreign Affairs to the Minister of
National Defence (see para, 62 below). Thirdly, although the rescript
is concerned with islands and outlying rocks, it makes no attempt
to provide a solution for the problem which must arise when it
becomes necessary to draw the line marking the outermost limit
of territorial waters, namely, between what points that line, or
some other line on which it is based, is to be drawn. On the con-
trary, it leaves this question entirely open. It may be that the
rescript does not in terms forbid the taking as base-points, between
which lines could be drawn, any pair or greater number of rocks not
continuously run over by the sea, however distant these rocks are
from each other and from the coast of the mainland. It is, however,
a much more natural interpretation of its text to apply a system
under which the limit of territorial waters must be drawn by reference
to the coast line and under which a rock cannot be used as a base-
point for extending territorial waters unless it 1s within 4 miles of
the coast and is itself permanently dry. At the highest it can only
be argued by Norway that the rescript Jeaves these questions open.
At any rate, as will later be explained, it was only at a much later
date that Norway sought to interpret it as justifying a system of
the kind mentioned above in this paragraph.

It is probable, in fact, that if the question of drawing lines to
show the limits of territorial waters had been present to the mind
of those who were responsible for these early decrees, they would
have decided that such limits must be drawn from high-water mark
and without taking account of rocks sometimes submerged.
Whether Norwegian rules were in origin based upon cannon range
or, as was suggested by Dr. Restad in his Opinion in the case of
the Deutschland (which is attached as Annex 31 of this Reply) *, by
reference to the range of vision, they could clearly only be measured
in the manner stated above. In point of fact it may be regarded as
quite certain that no one at that date had in mind the possibility

L A revised and enlarged translation of this opinion, inzorporating some of
the amendments made by Mr. Arntzen in Annex 47, No, 1, of the Counter-Memorial,
has been prepared by Mr. Nansen and is filed as Annex 3t to this Reply. A photo-
stat copy of Dr. Restad's Opinion in the original Norwegian has also been filed
with the Court by the Government of the United Kingdom. '
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of territorial waters being measured in any other way than directly
from a piece of solid territory. And, as the Norwegian Government
agrees (para, 56 of the Counter-Memorial), the original limits of
territorial waters for fishery purposes cannot exceed the limits as
they were defined for purposes of neutrality.

Russian participation in. fishing off Finmmark (paras. 50:55 of
Counter-Memorial)

25. In Annex 13 of the Counter-Memorial the Norwegian Govern-
ment has filed documents relating to the attempted regulation by
Denmark/Norway in the eighteenth century of Russian fishing
activities off the coast of Finnmark. While those documents un-
doubtedly show that a conflict of interest arose at this time, and
that by agreement between the two countries certain regulations -
were made by the Danish/Norwegian authorities outside the area
of the Varangerfjord, the use made of them by the Counter-Memorial
to show that the Russian Government at this time recognized Nor-
wegian sovereignty or that Norway was exercising sovereignty
beyond the limited extent of territorial waters is hardly justified.

From Annex 13, No. 1, which is a letter from the Prefect of Finn-
mark to the King, dated 28th October, 1746, it appears that certain
Russian fishermen,.in 1743, had constructed or rented huts on the
island of Vardg, and were salting fish there for export to Russia.
They had, in addition, been extracting the fish from waters close
to the shore, described (para. 3) as “les eaux royales norvégiennes’’.
The Prefect was concerned to establish that the Russians had no
absolute right to practice these activities and he reported that an
agreement, which was of an amicable character, was reached under
which—

(a) the Russians agreed to fish not closer than one league to the
. shore—that is to say, to the actual coast line;

(b) they agreed to comport themselves in a manner which would
not hurt the local inhabitants ;

(c) they agreed to pay a tax, for the current year. The tax is
described in the translated version of Annex 13, No. 1, as
payable “pour la péche” but no doubt was rather in respect
of the entire activity of exporting the fish, including the
salting which took place in Norwegian land territory, than in-
respect of the right to fish outside the league. Indeed, it wall
be secen that thereafter there is little reference and little
importance attached to the actual fishing outside this limit
and that the attention of the authorities was confined to
activities within the limit of a nature calculated to prejudice
the inhabitants.

The Prefect concludes by asserting that he has obtained a recogni-
tion of the absolutum dominium of the King over the “‘sea off these
coasts” and that he has protected the mhabitants against any
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“interference with their means of self-support”, Two points emerge
from this statement. First the reference to absolutum dominium
clearly represents a survival of the seventeenth-century conception
of mave clawsum of the unlimited claims of Norwegian (and other)
sovereigns over the open sea. This is recognized by the Rapport
1912 which, déaling with the Rescript of roth February, 1747 (see
para. 26 below), in reply to the Prefect’s letter (Annex 13, No. 2,
of Counter-Memorial) states (p. 18) : “‘Se basant sur le principe d'un
territoire maritime plus large, le rescrit est conforme au droit anté-
rieurement en vigueur pour la province de Finnmarken ; voir les
deux dispositions relatives 4 la chasse a la baleine, de 1692 et 1698,
Il fut édicté & une époque o les Norvégiens des régions méridionales
ne se rendaient pas & Vards pour y faire la péche, et ol la popula-
tion propre de I'endroit ne péchait probablement pas loin de la
terre.” The Rapport continues by pointing out that whatever was
the object of the rescript, a legal practice developed by which the
payment was treated as made on account of the right fo sojourn on
land—see paragraph 29 below. It will be noted that the Prefect’s
letter is dated 28th October, 1746, that is, only shortly after the
Rescript of 18th June, 1745, which reduced the area of claim to one
league and which had possibly not yet come to the notice of the
Prefect. In any case, this statement in the Prefect’s letter repre-
sents no satisfactory authority for the proposition that Russia
recognized Norwegian sovereignty over a wider areca than that of
territorial waters to the extent of one league from the shore.

Secondly, the reference to interference with the means of support
of the inhabitants, coupled with the agreement not to fish within
one league from the coast, shows clearly that the vital interests of
the inhabitants in this district were at this time considered to be
confined to an area less than one league from the coast and did
not extend further out to sea.

26. The Rescript of 1oth February, 1747 (Annex 13, No. 2, of
Counter-Memorial), confirmed that the concern of the local author-
ities was to prevent the Russians seizing “the fish near to land”
(line 6) and that the tax was imposed in consideration of allowing
them “‘to carry away all their fish” (line 10). The latter part of the
rescript emphasizes again that ,what was objected to was fishing
“near the coast to the prejudice of the inhabitants’, “carrying away
fish from the best fishing grounds of the inhabitants” and seizing
wood. The continued payment of the tax is refered to and it is
stated as due “for the fishing (la péche) carried on in Norwegian
waters” : at the same time at the end of the rescript the payment
is referred to as one “which the Russians have been persnaded volun-
tarily to pay (de leur bon gré)”, which confirms that this was an
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ex gratia payment made by amicable arrangement for no very
defined purpose *,

27. The order of the Empress Elizabeth of 31ste March:x1th April
1747 (contained in Annex 13, No. 3, of the Counter-Memorial in the
form of a translation from a German version of the original), is
fully consistent with the above view of the matter. It makes plain
that what was giving rise to complaint was fishing “tout pres de
la céte et sur les meillents lieux de péche”, seizing wood, arbitrary
and despotic behaviour, and then refers to the fact that the Danish
authorities had granted the Russians the right each year “‘de pécher
. sur les cotes de I'ile de Vardé”™, and that in order to obtain this
privilege they had agreed to fish one league from the shore. It is
plain that the privilege there referred to is the privilege to do on
the island of Vardé what the Prefect had found them doing in
1743 {(Annex 13, No. 1, of the Counter-Memorial), that is, carrying
on the business of fishermen, salting, c¢tc.; and that it was in
exchange for this privilege, 1.e. to go on to the island and perform
certain operations there, that they agreed to fish one league from
the shore. The order does not in fact support the Norwegian con-
tention that the Russians regarded the right to fish more than one
league from the coast as itself a privilege. That this is so, is con-
firmed by the expression later in the order “pratiquant la péche
sans permission dans les eaux danoises” which clearly refers to
Danish waters within the limit of one league—since fishing outside -
that limit was authorized.

28. Again, in the Russian note of May 1761 (Annex 13, No. 3,
of the Counter-Memorial), what is prohibited is “‘se rendre sur le
territoire danois ou dans les lieux en dépendant”—referring, no
doubt, to the coast of Danish (Norwegian) territory and adjacent
territorial waters : and in the following paragraph the expression
“pratiquer la péche dans les eaux norvégiennes’” evidently refers
again to the comprehensive operations carried on at the “island of
Vardd”, referred to in Annex 13, No. 1, of the Counter-Memorial.

29. These eighteenth-century documents, thercfore, in the sub-
mission of the Government of the United Kingdom, show nothing
more than that the Danish/Norwegian authorities at the time were
having difficulties in keeping Russian activities on and off the coasts
within due limits (it should be noted that the Russian authorities
were having similar difficulties with regard to Danish/Norwegian
subjects—see Annex 13, No. 5, of the Counter-Memorial) : and that
these difficulties were dealt with by practical arrangements involv-
ing, on the Russian side, keeping outside a one-league limit and

* It is interesting to note that Fulton (p. 62), dealing with a tax imposed by
‘the English King Richard 11 on foreign vessels, states that this “‘must have been
done with their consent” and uses this as an argument to show that the Kings of
England had not proved sovereignty over the sea.
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making a small payment, and on the Danish/Norwegian side,
permitting the Russians to continue their activities at Vardo—
arrangements which were in fact by no means always observed by
the Russians. To draw the conclusion that the Russian Govern-
ment at this time recognized any area of sea beyond the limit of one
league as Norwegian territory involves in the submission of the
Government of the United Kingdom a strained and distorted inter-
pretation of the documents. On the other hand, it is quite clear
from the much later document of 23rd April, 1885, issued by the
Norwegian Minister of the Interior {Annex 13, No. 6, of the Counter-
Memorial) that the Norwegian Government then recognized as tern-
torial waters of Russia any area closer to the shore than “une liene
de mer du littoral”’, which corresponds exactly to the conceptions of
the United Kingdom in this case.

30. The above view of the matter is wholly confirmed by the
Rapport 1912, page 18, in a passage cited in paragraph 54 of the
Counter-Mémorial. That document states quite explicitly that the
payment was made for the right to sojourn on land and that the
fishing which was carried out at a distance of one league was con-
sidered as fishing in the open sea (“mer libre”), Although the
Counter-Memorial in paragraph 54 calls this statement “inaccu-
rate”, it only in fact criticizes it upon the point that the Rescript
of 1812 is shown to be concerned with neutrality. There can be no
doubt in fact that the extract correctly states the position prevailing
in the eighteenth century.

31. The additional documents cited by the Counter-Memorial
(Annex 13, Nos. 7 to 13) do not in any way affect the conclusions
above stated. The letter of 23rd November, 1767 (Annex 13, No. 7),
admittedly proceeds on the basis that the Russians had been for-
bidden to fish in Norwegian territorial waters, 1.e. within one league
from the shore : this can be the only meaning of the expression
“les eaux du Finnmark”. Equally it is clear from the Letters
Patent of 1st June, 1471 (Annex 13, No. 8), that it had by this
time been forbidden to the Russians to land on the coast and make
use of huts. But it is somewhat misleading to say, as does the
Counter-Memorial in paragraph 52, that the Treaty of Commerce
of 8-1gth October, 1782 (Annex 13, No. g), does not contain any
disposition” authorizing the Russians to engage in fishing. The
additional declaration to the treaty in fact plainly contemplates -
that the Russians may be fishing off the Finnmark coasts and
forced to take refuge there in bad weather and does not refer to
this as being either illegal or by concession. _

The same paragraph of the Counter-Memorial refers to a proposal
of Mr, H. H. Gunnerus to exclude the Russians from fishing even
outside the one-Jeague limit. It is not suggested, however, that
this proposal was acted upon and it may be classified together
with other suggestions of the same kind (as for example that made
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by the Commune of Bod in 188g—sece para, 38 of this Reply) that
Norwegian claims should be extended beyond the limits applicable
under international law. The fact that such claims were made—
and not given effect to—Ilends no support to the Norwegian case.

The Law of 13th September, 1830 (Annex 13, No: 10, of the
Counter-Memorial), which is said to have replaced the Rescript
of toth February, 1747, commences by referring to “la péche
qu'ils [les Russes] pratiquent au dela de la distance d’une liene du
rivage”’—again without any suggestion that this fishing is other-
wise than by right 1, The rest of the law deals with the conditions
under which they may be permitted to perform certain operations
within the limit. The law again refers to the payments or duties
in force; making it once more plain that these are in respect of
rights exercised within the limit. These rights are again referred .
to without comment in the extracts from the Treaty of Commerce
of 8th May-26th April, 1838 (Annex 13, No. 11, of the Counter-
Memorial). And, further, the Law of 3rd August, 1897 (Annex 13,
No. 12, of the Counter-Memorial), after expressly stating in Article ©
that the right to fish within Norwegian territorial waters on the
coast of Finnmark is reserved for Norwegian subjects refers in
Article 48 to foreign fishermen “qui font la péche au dela de la
limite territoriale”, and to the Law of 13th September, 1830,
clearly contrasting the two cases, fishing in the one case being
forbidden to foreigners and in the other being permitted. The
same expression is used in the Law of r7th March, 1911 (Annex 13,
No. 13, of Counter-Memorial), which repealed Article 40 of the
Law of 13th Septeraber, 1830. It is abundantly clear from all these
enactments that it was never considered by the Norwegian legis-
lative or administrative authorities that fishing outside the limit
of one league from the coast of Finnmark (it is repeated that we
are not here concerned with the Varangerfjord)—which, if the
principle followed by the Norwegian Government itself in the
notice of 23rd April, 1885 (Annex 13, No. 6, of Counter-Memorial),
is accepted, means one league from the coast line—was otherwise
than by right and that the Norwegian authorities never made any
attempt to contrcl any activities other than such as might be
carried on within the limit of one league.

Exchange of notes with France on the subject of the Vestfjord (para. 57
of the Counter-Memorial)

32, The Government of the United Kingdom agrees with the
Counter-Memorial in considering this exchange of notes as of some
interést for the purpose of these proceedings. The conclusions to

1 It may be noted that in the Rapport 1912, p. 4, footnote, this passage is
translated : “‘Si, & l'occasion de la péche A laquelle ils peuvent s'adonner jusqu’a
la distance d'une lieue des cotes....", this suggesting even more plainly that the
fishing outside the limit was entirely legitimate,
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be drawn from it are not, however, in the opinion of the Govern-
ment of the United Kingdom, those drawn by the Norwegian
Government, The Quaire-Fréves having been arrested in 1868,
the French Minister at Stockholm delivered the note dated 6th June,
1868 (Annex 15, No. I, of Counter-Memorial). This note states
the French position in two paragraphs

“Les usages intermationaux ont admis généralement des limites
aux mers territoriales ; dans ces limites sont restreints les droits
exclusifs des riverains,

La Norvége n'a jamais manifesté qu'il y eat pour eile un besoin
spécial d'étendre ces limites au dela de la fixation ordinaire que leur
assignent les usages internationaux.”

and continues by affirming the attachment of France to the three-
mile limit. It then emphasizes the importance of the case in view
of the large number of fjords, bays, etc., on the coast of Norway
and the danger that this case might become a precedent.

The Norwegian note in reply dated 7th November, 1868 (Annex
15, No. 2, of Counter-Memorial), first states that the action of
Norway is justified by traditional law, by the geographical situation
of Norway and by the duty of the Government to protect the
interests of a poor and industrious population. It then proceeds
to state that the Vestfjord is an internal sea and must be considered
as part of Norway’s maritime territory.

The French Government did not pursue the matter but the
reasons why it did not do so are made plain in its notes of
215t December, 1869, and 27th July, 1870 (Annex 18, Nos, 1 and
5, of Counter-Memorial). In the first note the French Mimster at
Stockholm refers to “les motifs spéciaux qui l'ont déterminé, de
méme que d’autres gouvernements, & ne pas insister pour que le
Vestfjord en tant que considéré comme une mer intérieure, fat
ouvert aux bateaux de péche étrangers”.

In the second note the French Chargé d’Affaires at Stockholm
writes :

“En nous reportant aux discussions qui se sont précédemment
élevées entre les deux Gouvernements relativement a1'exercice du
droit de péche dans le Vestfjord, il nous sera permis de rappeler
que si, dans l'esprit de conciliation qui nous a toujours animeés
vis-a-vis des Royaumes-Unis, nous avons consentialors a abandonner
des prétentions que nous jugions légitimes, nous étions fondés a
penser qu'il ne s’agissait que d’une exception a ce que nous considé-
rions comme les vrais principes sur la matiére, et qu'aucune diffi-
culté analogue ne se renouvellerait sur un autre point des cotes de
la Norvége."

These notes make it plain that the French Government in
deciding not to contest further the Norwegian action taken with
regard to the Qualre-Fréres was not in any way abandoning or
waiving any of its claims as to the rules of international law applic-.
able to fishery rights off the coasts of Norway nor was it in any
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way conceding any general Norwegian claims but was prepared
to treat the Vestfjord as a special case without prejudice to its
general position. As will be shown below, the French Government
took up the same attitude in relation to the Decrees of 1869 ;md
1889.

The Decrees of 16th October, 1869, and gth September, 1889 (paras. 58-
62 of the Counter-Memorial)

33. As has been pointed out above (paras. zz-z3) and as the
Counter-Memorial admits, the Rescript of 1812 was not directed
to the question of fishing limits. The first application of the rescript
to this matter is stated (para. 56 of the Counter-Memorial) to have
been in 1862, It is interesting to note that the letter referred to
of 31st January, 1862 (Annex 14 of the Counter—Memorial). merely
states that “Selon une thése qui ... est communément admise
en droit international et, en ce qui concerne la Norvege, a été
adoptée par décret royal du 2z (lettre patente de chancellene en
date du 25 février 1812), les eaux territoriales sont présumées
s'étendre jusqu'a une « licue de wer » de la céte.” It 'is evident that
at this time the 1812 Rescript was regarded as dealing only with
the matter of distance, i.e. as establishing the distance as one
league instead of three miles—and not as laying down any rules
or principles as to the manner in which the fishing limit or the
base-lines are to be drawn. In fact it is only in comparatively
recent times, when Norway was seeking historical justification
for her claims to extensive areas of the high seas, that the argu-
ment was put forward that certain principles were established
in 1812 in regard to both these matters, which were merely followed
by the later decrees and particularly by the Decree of 1935. It
1s clear that the Rescript of 1812 itself contained, and was intended
to establish, no principle and indeed did not deal with the method
of delimiting fishery limits at all.

34. The Decree of 16th October, 1869, was, as the Exposé des
Motifs (Annex 16 of the Counter-Memorial) shows, enacted to meet
the situation created by the appearance of certain Swedish fishing
vessels and of fishermen from other parts of Norway off the coast
of Sundmére. The application of the decree was confined to a small
area—the line of demarcation being only twenty-six miles long—
which, until the appearance of the Swedes, had never been of interest
to foreign fishermen. The Principal Facts (p. 40) makes it clear that
the fishing in this area had for long been exploited exclusively by
the local inhabitants, these being sufﬁmently numerons to carry out

“‘a thorough utilization of the fishing area’. This is contrasted with
the coast of Finnmark, where it is said (ibz'd., P- 44) a number of
craft from southern districts come to fish, and in which also an
increasing interest is shown by foreign fishermen. Moreover, the
area in question lies off a number of inhabited islands of some size
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which, as the diagram at page 25 of the Principal Facts shows, had
comprehensively parcelled out the fishing grounds lying opposite to
each island. The individual character of this part of the Norwegian
coast was brought cut by Dr. Johan Hjort, a former director of
Norwegian fisheries, in the course of the Oslo conversations of 1924.
According to the protocol of the fourth meeting, Dr. Hjort “pro-
ceeded to explain the special peculiarities of the Norwegian fishing
industry off the coast of Mgre, as affording a typical example of
the combination of special conditions which characterized this
industry off the west coast in general up fo the Lofoten Islands”.
(Annex 4 of Memorial, Vol.’T, at p. 123.)

In these circumstances the Norwegian authorities, as the result of
pressure from their own fishing interests, felt obliged to make some
regulation concerning this district, and in this connection it is
interesting to note what was the principle on which they proceeded.
The Exposé des Motifs contains the following passage :

“L’étendue de haute mer pour laquelle un Etat peut exiger que le
monopole de la péche soit exclusivement réservé & ses sujets
coincide, lorsque des traitésn'en décident pasautrement, avecle terri-
toire maritime sur lequel il a, snivant le droif international, le droit
d'exercer sa souveraineté, Les limites de ce territoire ont été fixées
en partie d'aprés le pouvoir de dominer, de la terre, I'étendue de mer
adjacente, en d’autres termes d’apres la plus longue portée de canon,
ce quilest sans doute la base de détermination qui concorde le mieux
avec la nature de la question ; et en partie a la distance d'une lieue
géographique du territoire terrestre.”’ (Annex 16 of Counter-Memo-
rial, at middle of p. 60.)

The Norwegian authorities were thus clearly of opinion that
definite limits were set by international law to the area which could
be claimed as exclusively reserved for Norwegian subjects.

The Exposé then continues to justify the actual line adopted—
namely from Sving to Storholmen. Reference is first made to the
Rescript of 1812, in justification for applying the distance of one
league, in a passage where the following words are used :

“Cette derniére mesure doit probablement pouvoir étre employée,
sans hésitation, pour la délimitation de la frontiére — comme cela
a aussi eu lieu antérieurement pour notre pays (voir la lettre patente
du 25 février 1812) —, d'autant plus qu’elle ne correspond méme
pas complétement a Ja distance 4 laquelle les progrés de la science
de l'artillerie, qui, en général et avec raison, est censée devoir

. exercer son influence sur I'étendue des eaux territoriales, permettent
dés maintenant de tirer aux piéces de la cote.” (Ibid.)

Clearly the Rescript of 1812 was not at this time considered to
have authoritatively disposed even of this question of distance—the
words used ‘‘doit probablement pouvoir étre employée’ followed by
a reference by way of example to the rescript are of the most
tentative character. There follows a reference to the “point de
départ du calcul” and here again language is used which implies
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first that the principle of using outlying rocks not Tun over by the
sea is a possible principle for which some precedent (not of a con-
clusive character) exists in the Rescript of 1812 but which requires
to be justified, and secondly that the use of rocks submerged at.
high tide was not legitimate. The words used are :

“Comme point de départ du calcul, ce n'est pas la terre ferme
seule qui doit pouvoir étre utilisée, mais ausse les iles et rochers
sttuéds au large de la cote, pourvu qu'ils ne sotent pas recouverts par la
mer; cette conception a d'ailleurs déja été adoptée dans la letire
patente mentionnée ci-dessus” (viz. the Rescript of 1812).

The Exposé continues by referring to “ilots ou rochers gui sont
towjours visibles aun-dessus de la mer”’ (ibid., pp. 60, 61).

35. The Exposé then proceeds to supply the necessary justifi-
cation for the line which it was proposed should be adopted and it
will be seen from a careful perusal of it (Annex 16, p. 61 of Counter-
Memorial) that this is derived from hydrographical and geographical
data peculiar to this region. First, it is pointed out that the deep
water of the Bredsunddypet represents continuations of the open-
ing of the Bredsund and of the Storfjord. Then it is shown that the
line which is drawn coincides with the deep water which provides a
natural boundary between the inshore banks and the outer banks
(sc. of Medbotten), and so can easily be identified by fishermen,

Finally, and this, it is submitted, is where the principal interest
of this legislation lies for the purpose of these proceedings, the
Exposé proceeds to deal with the claims which had been made to
reserve for exclusive Norwegian use the fishing grounds in the

‘Medbotten zone, on the outer side of the natural line adopted by
the decree. These claims were (Annex 16 of Counter-Memorial, at
p. 62, line 18) based upon the fact that these banks, too, had been
“réservés de temps immémorial aux habitants du pays sans parti-
cipation d’étrangers aucune”, and ought to be reserved for the local
inhabitants “‘méme 13 o elle s'étend un peu au dela de la limite
que la régle principale du droit international en cette matiére trace
comme délimitation ordinaire de la mer territoriale”. The attitude
of the Minister in face of this claim was to reject it. As the Exposé
continues, ‘‘mon ministére n'ose pas la considérer comme assez
justifiée par des principes incontestés de droit international qu’on
puisse conseiller d’édifier sur cette seule base un principe de droit
tendant & interdire, purement et simplement, aux étrangers le droit

-de pécher sur une partie de mer ainsi délimitée” (sbd., line 33} and
proceeds to state that any such proposed extension would be a
matter to be dealt with by “‘représentations amicales” (zb24., line 43).

The Government of the United Kingdom has already remarked
upon the interest of this passage (para. 16 above). It shows quite
clearly that the fact (if it was a fact) that the banks in question had
from time immemorial been fished exclusively by the local inhabi-
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tants was not in 1869 regarded as justifying a departure from what
was recognized to be the general rule of interhational law. :

36. With regard to the line itself, it is important, in considering
the extent to which this decree may be said to have established
principles applicable to other are as of the Norwegian coast, to
notice that the two rocks between which the line is drawn are
permanently exposed. It is evident, therefore, that the decree does
not in any way establish a rule as to the manneér in which rocks
not permanently exposed may be made use of—on the contrary it
evidently procecds upon the basis that they may not be used.

36 A. This Decree of 1869 was, in the submission of the Govern-
ment of the United Kingdom, of an exceptional character, a point
which is well brought out by the distinguished Swedish lawyer,
M. Kleen, representing the Swedish-Norwegian views at the Insti-
tute of International Law in 18¢2. In 2 memorandum presented to
the Imstitute, after discussing the origins of the 4-mile rule, and
expressing the opinion that even this wider limit did not correspond
to modern requirements, he cites the Decree of 1869, applicable to
the Sundmdre area.

He states that buoys “‘de date immémoriale, subsistant depuis
des siécles’”’, mark the seaward limits of the fishing banks : that
this natural limit, marked by buoys‘‘sanctionnées par 1'usucapion”,
extends nearly 5 miles beyond the outermost rocks, ““Ces marques
de mer traditionnelles ont de tout temps été respectées par I'Eu-
rope.”’” He then points to the impossibility of dividing this natural
unity, and to the fact that it is in the interest of all to recognize it
and respect it as of inestimable value for the whole of Europe. He
concludes by describing this example as “‘le plus frappant que nous
connaissons” [sic] (Annuaire XII, pp. 142-144).

It is evident from this that the banks of Sundmére possess char-
acteristics which are practically unique. Certainly there is nothing
to suggest that anything similar exists in the portion of the coast
covered by the Decree of 1935. It is also significant to note the
emphasis laid by M. Kleen on the general interest of European
nations : evidently he considers this to be a factor of no small
importance in relation to the validity of the decree.

37. The position was, therefore, in 1869, that the Norwegian
authorities were fully recognizing the limitations imposed on their
powers by international law ; they did not consider that immemorial
user by itself conferred any claim to exclusive rights ; they did not
regard the 1812 Rescript as laying down any incontestable auto-
matic principles : on the contrary they acted upon the assumption
that the limits must be drawn with careful regard to hydrographical
and other circumstances particular to the area. The contrast with
the attitude adopted by them in relation to the Decree of 1935 is
striking. Instead of regarding the claims of the local population
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based on alleged user and on economic necessity as a matter for
“représentations amicales” they now treat these as of themselves
affording a justification in law for extensive claims (see para. 181
(3) of Counter-Memorial) ; instead of treating the 1812 Rescript as
affording a possible starting point in the delimitation of the limits,
they now rely upon it as providing an automatic rule historically
sanctioned. The Government of the United Kingdom—whose view
on the validity of the 1869 Decree will be stated below (para. 43)—
submits in any event that the approach to the problem which was
made in 1869 is not, as is now represented, the same as that made
in 1935, but was basically different and affords no justification for
the latter 1. ¢

38. The Decree of gth September, 1889, was enacted not, as was
that of 1869, to restrain the incursion of fishermen from abroad,
but in order to define the area within which the Prefect could
enact domestic regulations controlling Norwegian fishing for cod
in spring (Annex 17 of Counter-Memorial, para. 4). There is no
evidence or suggestion that foreign fishermen have ever been
interested in any way in the area fo which this decree applies. It
will be seen from the Exposé des Motifs (Annex 17 of Counter-
Memorial) that the Commune of Bod had forwarded a request
for a line to be drawn directly from Storholmen (where the 1869
line had terminated)®* to a point “‘au large de Bratvaer”. This
line would have been 67 sea miles in length (Rapport 1912, p. 28,
footnote). The attitude of the Minister in face of this request 1s
interesting. He did not (as might have been expected, if, as the
Norwegian Government now contends, the principles on which
fishing limits should be drawn had been clearly and unequivocally
established by the Rescript of 1812 and the Decree of 1869) deal
with the matter himself on the basis of these enactments, but
instead he referred the matter to the Geodesic Institute, a purely
technical body, which furnished a report which appears at page 28
of the Rapport 1g12. This report first points out that the line
proposed by the Commune of Bod would have the advantage of
running straight for a considerable distance but that, on the other
hand, it would pass a considerable distance (in one case 3 leagues)
outside the outermost islands or rocks (which rocks were in fact
used as the base-points by the decree when it was enacted), and

! It may be added that when, in 1878, the question was raised whether the limit
could be drawn further out to sea than it was drawn in 1869, the Ministry of the
Interior expressed the opinion that an extension beyond the 1869 line““ne trouverait
sans doute pas de point d'appui dans le droit international général” — thus recog-
nizing that such positive justification under international law is necessary for such
an extension, (See Rapport, 1912, p. 27.)

2 The version of the Exposé des Motifs in the Rapport rgiz (p. 28) refers to
“‘one league from Stemshesten’’, where the 1869 line terminates. The Government
of the United Kingdom cannot identify Stemshesten and assumes that the starting
point referred to is Storholmen.
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it proceeds to state that there would thus be adopted a different
system from that which was followed in 186q. (It may be noted,
in passing, that the 1935 line in a number of cases passes a similar
or greater distance outside the nearest point of land (see para. 129
of Memorial) and is therefore evidently itself based on a different
system from that followed in 186g.) The report continues that the
Commune’s proposals cannot be accepted "'si la régle générale,
qui a été donnée ici pour l'e¢tendue de la mer territoriale d'un pays,
doit toujours étre considérée comme juste”, and further “si l'on
s'en tient a la régle suivie précédemment pour la détermination
de la frontiere des eaux territoriales’”, the shorter line actually
proposed by the Institute ought to be adopted. The language
showed that the Institute itself had no fixed view as to the rule
which ought to be applied but merely thought that prima facte a
line drawn similarly to that adopted in 1869 would be correct.
It then proceeds to consider whether this line is technically justi-
fiable, and here it is significant to observe that the advantage of
drawing the line direct from Storholmen to Bratvaer is not con-
sidered to be a decisive element and that the fact that the line is
nearly straight between Gravskjer and Jevleholmen is referred
to quite incidentally—which does not at all support the Norwegian
argument that straightness is'a basic principle which had now
become accepted {Vol. I, C.-Memorial, p. 262, at foot No. 4). It is
further interesting to mnote that the Institute was prepared to
recommend that if an extension of the line at its northern end was
desired it could be carried up from Grip to the most outlying
island of Bratvaer, which would have meant a bend in the line of
40° There can be little doubt that if the lines in this area had
fallen to be drawn in 1935, when according to the present Nor-
wegian thesis sfraightness is a basic principle to be followed,
the line would have been drawn as proposed by the Commune of
Bod and not as it was actually drawn in 1889 on the recommend-
ation of the Institute. This illustrates once more how far Nor-
wegian theory and practice has advanced since 1889 and how
little true it is to say that the 1935 lines are drawn according to
principles accepted before 188g. In 188g, straightness was not
regarded as a basic principle : what was then regarded as n'nportant
was that the limit could readily be ascertained by meaus of “fixes”

—which are specified in the report of the Institute (the lighthouse
of Ona and of Mog, etc.), and by soundings. As has been stated in
paragraph 129 of the Memorial, this is by no means the case with
the line of 1935 and this fact constitutes one of the many objections
to it. It shounld also be noted that the line of 1889 is not drawn
between the outermost line of rocks “not confinuwously run over
by the sea” but is drawn between rocks which are permanently
uncovered. There were in fact outside of the line a number of
submerging tocks (see Rapport 1912, p. 42, note 1), This decision
seems to have been quite deliberate since the Exposé des Motifs

Z22
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uses language very similar to that adopted in that of the 186g
Decree.

“Cette distance devait étre caiculée non seulement en
partant de points fixes situés sur la terre ferme, mais aussi
sur les iles et sur les rochers qui ne sont pas recouverts par
la mer” (Annex 17 of Counter-Memorial at p. 64).

The Geodesic Institute used similar language (Rapport Ig12,
p. 28).

The recommendations of the Institute were accepted without
comment by the Minister and embodied in the decree. In the
submission of the Government of the United Kingdom no rule
or conclusion of principle can be deduced from this decree at all, .
m any case not as regards the manner in which base-lines should
be drawn between outlying rocks or across the mouth of bays.
The decree was of purely domestic interest and the lines were
drawn on technical considerations. The question whether these
lines can be said to have received any kind of international recog-
nition will be examined below (paras. 40-45).

39. Two other incidents at this time may be referred to as
showing with particular clarity that no definite principles with
regard to the delimitation of Norwegian territorial waters were
considered to have been estabiished.

The first was the consultation by the Ministry of the Interior .
of the Faculty of Law in 1898 which is briefly referred to in the
Rapport 1912 (p. 38). The consultation was prompted, it appears,
by certain questions which had been put to the Department by
the Geadesic Institute regarding the drawing of territorial limits,
which the Department was unable to answer. From the report in
Norsk Retstidende, 1898, page 705, it appears that the Department
inter alia referred to the rule stated on page gz in Professor Asche-
houg’s work Nerges nuvarende Staisforfatning (2nd edition), that
it is not necessary where fjords cut into the land. to follow the
coast closely, but that the boundary for the sea-territory can be
drawn parallel to a straight line between both the outermost
points of the opening of the fjord, at any rate when there only is
a question of smaller bays or where the fjord cuts far into the land
and that one also in the same way can jump from the one island
to the other.

The Department goes on to state that this new rule in particular
instances causes considerable doubt and obscurity, for instance
as to what can be the maximum distance from the land of islands,
islets and rocks without the latter falling outside the territorial
limit of the mainland ; what distance there can be between the
islands, when a parallel line for the territorial border can be drawn
from one island to another instead of letting the line according to
the headlands lying inside or between the islands, etc. As examples,
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the Department ‘points to the area outside the Kvenangenfjord,
where it is doubtful if the territorial border can be drawn parallel
to a straight line between the outermost points of Fugls and Loppen,
or if it must be drawn from Fugld to the outermost point of Arndg,
from there to the cape lying on the other side of the fjord and
from there to Loppen!. Likewisc the stretch outside Laksefjord
and Porsangerfjord can be mentioned where it seems doubtful
if the line can be drawn from Nordkyn to Nordkap or if the line
must be curved inwards towards Sverdholtklubben.

The Department goes on to state that it is not aware whether
existing international law gives more detailed rules than those
cited above.

The Department enclosed with its letter maps received from the
Geodesic Institute on which the territorial limit was marked not
according to straight lines between the differert outermost islands
and rocks but by curved lines following the sinuosities of the coast.
As to this, the Department remarked that this of course was not
according to the rule stated by Professor Aschehong.

The Legal Faculty in its opinion stated that as far as it was
aware there did not exist any generally accepted international
rule governing the point in question, i.e. to what extent the terri-
torial limit should follow the sinuosities and the indentations of
the coast.

The Faculty thereafter refers to the rules recommended by the
meeting in 1894 of the “'Institut de droit international” in Article 3.

According to the Faculty’s opinion due consideration must,
however, be given to the irregulanty of the Norweglan coast.
After having discussed this question in detail the Faculty sums
up as follows : A protest in this matter is least likely to be anti-
cipated if, in fixing the territorial limit, care were taken to avoid—
at any rate except in rare exceptional cases—exceeding the limits
established by the Institute of International Law, viz., 6 miles
trom the shore, and calculated at the opening of fjords and between
islands and rocks from a straight base-line drawn between points,
lying at a distance of not more than 1z sea miles from each other.”

According to the opinion of the Faculty, the letter from the
Department dated 28th October, 1868, concerning the fishing in
the Vestfjord, the various decrees concerning the Varangerfjord
and the Decrees of 16th October, 1869, and gth September, 188g,
must be presumed to be based on the above indicated fundamental
rules, “And”, continues the Faculty, “as these provisions have
not been met by any protest upheld by the foreign State in question,
the legal situation established thereby must surely be looked upon
as internationally acknowledged s

! The outer of these two possible lincs is well inside the 1935 line ; the inner is
¢ven inside the 1924 red line, '
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This consultation is of interest as showing, in the first place,
how uncertain the Department of the Interior was as to the manner
in which the territerial limit should be drawn and, in the second
place, how expert opinion, that of Professor Aschehoug and the
Faculty of Law, was divided, and none of the opinions expressed
coincided with the doctrines now put forward by Norway and
stated to represent a body of theory consistently held for centuries.

The second incident was the exchange of communications which
took place in 1go3 and 1gos between the Norwegian Ministry of
Commerce and the Geodesic Institute (Rapport 1g12, p. 38). The
Institute stated that it had embarked upon a measurement of
the principal fjords and was considering making a similar calcu-
lation for the sea up to the boundary of territorial waters. It
pointed out that such a calculation could not be made until the
question of the determination of that boundary had been solved
and asked whether the time had not come for a definitive deter-
mination for the whole of the Norwegian coast. The Ministry
replied that it could not support the making of such a calculation
in respect of the area of territorial waters. It was of opinion that
the night course was to proceed as before, namely to determine
the boundary for each portion of the coast individually, where
this might be considered especially necessary on account of the
fisheries or for other reasons.

This reply thus underlines once again the practical and individual
character of the preceding decrees, namely, those of 1869 and 188g.

Attitude of other countries to the Decrees of 1869 and 1839 (Counter-
Memorial, para. 63)

40. It has already been stated (Memarial, para. 6) that the parts
of the coast covered by the Decrees of 1869 and 1889 were of no
great interest to British fishermen. There was thus no correspond-
ence between the British and Norwegian Governments on the
subjects of these decrees. Moreover, the Norwegian Government
did not at any time prior to the present proceedings make clear
to the Government of the United Kingdom that these decrees
were purportedly based on principles of general application. On
the other hand, this was made quite clear in the notes which passed
between Norway and France on the Decree of 1869, and for this
reason this correspondence merits careful study. It results from
such a study that France in no way recognized as legally justified
the principles on which the decree might be said to be based.

41, In its first two notes (Annex 18, Nos. T and 2, of the Counter-
Memorial) the French Government, after referring to its interest
'in the implications of the 1869 Decree from the point of view of
international law generally, drew attention to two points: the
fact that the limit was drawn four miles from the shore instead of
three miles, and the fact that the line should have been a broken
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line following the contours of the coast. The object of the second
note (Annex 18, No. 2, of the Counter-Memorial) was, as is correctly
pointed out by the Rapport 1912 (p. 100, note 1), to obtain the
confirmation of the Norwegian Governmuent that fishing on the
outer banks of Sundmére—i.e. those outsidé the proposed line—
was open to foreigners of all nations and not only to those of
Swedish nationality—an interpretation in the latter sense being
possible from the terms of the “Exposé des Motifs”’, The Norwegian
Government, first, in a note of 3rd January, 1870 (Annex 18,
No. 3, of the Counter-Memorial), gave an assurance that fishing
on the outer banks was open to all nations and then, on 8th Febru-
ary, 1870, delivered a lengthy reply setting out the reasons why
the line had been drawn as it had (Annex 18, No. 4, of the Counter-
Memorial). This note, after referring to the historic character of
cod fishing in these parts, proceeds to a justification of the four-
mile limit, as based on the range of modern guns and on established
and long-dated Norwegian legislation.

The note then deals with the question whether the line itself’
should be a broken line or a straight line, and after stating that
there is no established rule fixing the maximum distance between
two points as 1o miles, contends that in fact a broken line, in this
area, would be both impracticable and incapable of enforcement
and would cut in two the most important fishing bank. The note
concludes by saying that the historic facts and the compelling
natural and local circumstances seem “‘presque pouvoir invoquer
le droit des gens a leur appui”’, but that the Norwegian Govern-
ment has nevertheless not desired to derogate “aux régles appli-
quées par lui depuis longtemps”.

42. In its note in answer dated 27th July, 1870 (Anmnex 18,
No. s, of the Counter-Memorial), the French Government states
- that a reply would have been sent before “si la discussion efit pu
étre renfermée dans une simple question de droit”, and (in the
second paragraph) states in express terms that the French Govern-
ment cannot accept the argumentation on which the Norwegian
Government claims to base its conclusions, It then proceeds that
“en dehars du droit international” the French Government is
prepared to attribute a certain effect to practical considerations
and continues {Annex 18, No. 5, at the top of page 72) :

“C'est dans cet ordre d’idées, élranger au droit de gens, que s'est
placé le Gouvernement de I'Empereur pour 1'étude de la question
des pécheries’” and suggests a common approach on a practical
basis to the problem under consideration.

The note makes clear that it is not so much concerned with
the: immediate issue of the restrictions imposed in a particular
area as with the future consequences of acceptance of the principles
raised by the decree.
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“I1 était a craindre, en effet, que la reconnaissance, en fant que
principe, des limites de péche fixées par la décision royale ne
constitudt un précédent....” (Annex 18, No. 3, p. 72), and then
makes the suggestions that "‘toute question de principe serait
écartée” to enable a bilateral arrangement to be made on the

spot.

43. There can be no doubt as to the conclusions to be drawn
from this document. If the Norwegian note of 8th February, 1870
(Annex 18, No. 4, of the Counter-Memorial), stated, for the first
time, certain principles alleged to underlie the fixing of the limits
by the 1869 Decree, the French Government—which, it should
be remembered, had already made its attitude plain in the Anglo-
French Convention of 1839 and in the further abortive Anglo-
French Convention of 1867—did not fail to make it abundantly
plain that it in no way accepted these principles, or the Norwegian
argument which purported to justify them, and that, on the
contrary, it entertained the gravest apprehensions lest, as a matter
of law, a precedent should be created by them. As it is stated in
the Rapport 1g1z (p. 105), “il semblerait donc que chacun des
deux pays, la Norvege et la France, elit conservé sa manitre de
voir”’,

The attitude of the Government of the United Kingdom towards
the Decree of 1869 is precisely similar. Even admitting that the
United Kingdom is—in the absence of any positive evidence of
acquiescence on its part—precluded from disputing the Norwegian
claim to exclusive fishing rights within the limits laid down by
the decree, all that Norway has acquired is a de facto, or possibly,
prescriptive, title to those particular rights in that area and it
has not thereby acquired any similar rights to whatever system
may have been implicit in the decree. Just as the French Govern-
ment expressly made clear that it did not accept the system, but
was not prepared to contest the particular limits in question, so
the Government of the United Kingdom, by its conduct, is at the
most committed to recognize the limits. The Norwegian argument
that she has thereby acquired—either as against France or against
the United Kingdom—the right to apply the same rules wherever
else she pleases along her coast is consequently one that cannot
be maintained.

43 A. It may be also convenient to deal in this portion of the
Reply with the later communications with the French Government
which are referred to in paragraphs 83 and 8¢ of the Counter-
Memorial. These carry the matter no further and in fact show that
the French Government in no way abandoned the principles it
asserted in 1870. It will similarly be appropriate to refer to the
communications with the Russian Government referred to in para-
graph 88 of the Counter-Memorial.
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44. In 1893, the French Consul at Christiania asked for particulars
of Norwegian legislation concerning fishing limits (Annex 30, No. 1,
of Counter-Memorial). The question was particularly directed to
the distance of the limit from low tide. The reply (Annex 30, No. 2,
of Counter-Memorial) states this distance as one geographic league.
It then states that all fjords and bays are considered as forming
part of Norwegian maritime territory and that for certain practical
reasons it is not possible to follow all the irregularities of the coast.
Copies of the Decrees of 1869 and 1889 are referred to and enclosed
in this connection.

The French Government thus received an answer to its question
together with certain additional information. No doubt it did not
think fit to enter into correspondence on that additional information
for the reason that its attitude had been fully stated in the note of
27th July, 1870 (Annex 18, No. 5, of Counter-Memeorial).

In 1908, the French Chargé d’Affaires at Christiania made a
further enquiry (Annex 34, No. 1, referred to in paragraph 8g of
the Counter-Memorial). This enquiry related again to the distance
of the limit and asked if it should be drawn “‘en ligne droite du
dernier cap & la met”. The reply (Annex 34, No. 2) stated that
the limit of 4 miles was still in force and that the distance must
be reckoned from low tide taking each island not continually sub-
merged as a starting-point. No answer was given to the question
whether lines could be drawn from extreme headlands and no
reference was made in this note tu the Decrees of 1869 and 18809.

45. The Russian enquiry made in 1869 (Annex 33,.No. 1, referred
to in paragraph 88 of the Counter-Memorial) was concerned only
with the exact measurement of the Norwegian “mil” (i.e. the Scan-
dinavian league). It appears from the note that Russia was at this
time contemplating the issue of legislation excluding foreign vessels
from certain areas of the White Sea and elsewhere.

The Norwegian reply (Annex 33, No. 2, of Counter-Memorial) did
nothing more than state the precise measurement of the mil.

With regard to the informal request for documents said to have
been made by the Russian Legation in 1907 (para. 88 of Counter-
Memorial), no record appears to exist of the purpose for which
these were required, nor from the note made by Dr. Scheel (Annex
33, No. 3, of Counter-Memorial) does it clearly appear what docu-
ments were in fact transmitted.

No conclusions can, it 1s submltted be drawn from these enquiries
and their results.

Norwegian legislation concerning whale fishing (paras. 64-66 of Nor-
wegian Counter-Memorial)

46. Paragraphs 64-66 of the Counter-Memorial refer to and quote
various Norwegian laws and proclamations regarding whale fishing
off the coast of Finnmark. These enactments according to the
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Counter-Memorial appear to have been prompted not by any
actions of foreign fishermen, but by the demands of the fishing
population along the coast who feared that the decline in the num-
ber of whales was having an effect on the supply of other fish
(Vol. 1, C.-Memorial, para. 64, p. 266, sub-para. 3). The Government
of the United Kingdom does not consider it necessary to comment
in detail upon this legislation since it does not lay down any principle
regarding the manner in which fishing limits, or the extent of terri-
torial waters, should be fixed ; it proceeds simply upon the basis
that the field of application of the various enactments is “territorial
waters” and in referring to territorial waters merely mentions the
distance of a geographic league from the extreme island or islet not
run over by the sea. The purpose of the Norwegian Government in
referring to this legislation in fact appears to have been to establish
that, as regards the Varangerfjord, the line from Cape Kibergnes
to the river Grense- Jakobselv was during this period regarded as
the appropriate base-line. In view of the fact (see Chapter V of
Part IT of this Reply) that the Government of the United Kingdom
does not propose to contest the right of the Norwegian Government
to draw the fishing limit where it has done 5o accross the Varanger-
fjord, no purpose would be served by pursuing this point. It is how-
ever interesting to note that whereas, in the first instance, the Nor-
wegian Government considered that the line limiting the entrance
to the Varangerfjord should be drawn from Vardd to the river
Grense- Jacobselv (seeVol. I, p. 267 of the C.-Memorial, and Annex 19,
No. 2), later, on the recommendation of the Prefect of Finnmark, it
decided ‘“‘pour éviter tout heurt” to draw the line from Cape
Kibergnes (i.e. further inside the fjord) rather than from Vards
(see Vol. I, p. 267 of C.-Memorial ad finem), thus showing that the
Norwegian Government realized that there were limits to the extent
of water which it could claim to protect and that the wider claim
would bring it into conflict with Russia.

47. For the same reasons the Government of the United King-
dom does not consider it necessary to join issue with the Norwegian
arguments contained in paragraph 66 of the Counter-Memorial
based upon the proceedings of the Behring Sea Arbitration and of
the North Atlantic Fisheries case of 1910. At the same time the
Government of the United Kingdom wishes to make it clear that it
cannot accept the interpretation placed by the Counter-Memorial
. (Vol. I, § 66, p. 271) upon the citation by the Government of the
United Kingdom in the 1910 arbitration of the statement made by
M. Gram in 18¢g3. M. Gram, as a reference to his statement will
make plain, was merely saying that some of these fjords have a
considerable development but ,yet have been from time immemorial
considered as inner waters. While not disputing this, the Govern-
ment of the United Kingdom was not committing itself to a state-
ment that al// Norwegian fjords or bays have the same character
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and still less to any extravagant notion of what may properly be
regarded as a fjord. _

The North Sea Fishing Convention of 1882 (paras 67-68 of Counter-
Memorial)

48. The Government of the United Kingdom has no comments to
make on paragraphs 67-68 of the Counter-Memorial and accepts the
explanation of the Norwegian attitude therein contained.

Base-pornts for the delimitation of the teyritorial sea (Counter-Memorial,

para. 69)

48 A. It has already been pointed out in paragraph 24 above that
the Rescript of 1812 did not attempt to deal with the question of
base-lines nor with the case of rocks sometimes submerged, and
that neither the Decree of 1869 (paras. 33 and 36 of the Reply)
nor the Decree of 1889 (para. 38 above) made use of any rocks
other than rocks permanently exposed. It was in fact in 1908
(namely by the letter of 24th March—Annex 21 of the Counter-
Memorial) that for the first time the word “continuously” was used.
in connection with the words "‘run over by the sea”. This was a new
departure and was made use of in practice for the first time by the
Commission of 1912.

Novwegian fishing legislation (paras. 70-77 of Counter-Meﬁlorial)

49. Paragraphs 70-77 contain an account of legislation passed by
the Norwegian Government with the object of reserving the right
to fish in Norwegian wat ersto Norwegian subjects. The Govern-
ment of the United Kingdom does not propose to examine this
legislation in any detail since the area to which it is applied, in
each case, is stated to be ““Norwegian territorial waters” or “Nor-
wegian maritime territory’’ without any definition of the extent of
those waters or that territory (the subject of the present procezd-
ings). This legislation is, for this reason, no evidence of the exercise
of Norway's sovereignty or authority over any particular geograph-
ical area and in particular over the area claimed as territorial
waters by the Royal Decree of 1935. The following observations
may however be made on these paragraphs of the Counter-Memorial :

(a) Paragraph 70 contains two statements, each of them mis-
leading, The first is that from time immemorial the local
inhabitants have had the exclusive right of fishing off the
Norwegian coast without any limitation of distanice. The
Counter-Memorial however (as is demonstrated above in
paras. 13-19) had not succeeded in proving this or in relating
the actions of local inhabitants to any act of the Norwegian
State or in showing more than that during a certain period
(mainly in the fifteenth and sixteenth centuries during the
régime of mare clausum) the Kings of Norway asserted
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extensive and undefined claims to large areas of the seas
which were during that period resisted and which were later
abandoned. '

Secondly 1t 1s stated as a fact that from the middle of the
eighteenth century the Russians obtained the right, on
payment, to fish beyond the distance of 6 sea miles from the
coast. This matter has been examined in detail in paragraphs
25-31 above, and it has been shown that the Russian pay-
ment was, as stated in the Rapport 1912, page 18, made not
for the right to fish outside the limit but for the privilege of
exercising certain rights within the limit.

(b) The Laws of 2nd June, 1906 ! (Annex 22 of Counter-Memo-
rial), and 13th May, 1908 (Annex 24 of Counter-Memorial),
refer only in general terms to “les eaux territoriales norvé-
giennes”’. The Royal Decree of 2znd December, 1906,
containing instructions for the commanders of inspection

- vessels (Annex 23 of Counter-Memorial) refers also in general
terms to “les eaux territoriales norvégiennes” but adds a
definition following the terms of the Rescript of 1812,

(¢) Itis not appreciated for what purpose the Counter-Memorial
refers (para. 74) to the Board of Trade noticesissuedin 1908,
1912 and 1916. The only purpose of such reference would
appear to be to show that in the 1go8 edition the Board of
Trade referred to territorial waters of Norway as being
4 English miles—obviously here stating the Norwegian
claim, Since there is no issue in the present case whether the
extent of Norwegian territorial waters for fishing purposes
is 4 miles or 3 miles, there seems to be little object in filing
these documents.

Norwegian customs legislation (paras. 78-79 of Counter-Memorial)

50. The Government of the United Kingdom offers no comment
on those portions of the Counter-Memorial (paras. 78-79) which deal
with the matter of customs legislation. It should be pointed out
however that Article 19 of the Convention of 1gth August, 1925,
between Germany, Denmark, Finland, Lithuania, Latvia, Norway,
Poland, Danzig, Sweden and the U.S.S.R. (Annex 27, No. 2, of
Counter-Memorial) refers not, as stated in italics at the end of
paragraph 79 of the Counter-Memorial, to the “skjergaard” but to
“les archipels”. In other words there is not, as paragraph 79 seems
to suggest, special treatment for Norway in respect of the “skjer-
gaard”, but equal and reciprocal treatment for customs purposes
conventionally agreed between the signatory States in respect of
archipelagoes generally.

! This law has, it is understood, been amended by a recent law promulgated in
rg50. This does not, however, affect the argument, which is concerned with the
application of the Law of 1906 at the time when it was passed.
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Relations belween Sweden and Norway (para. 81 of Counter-Memorial)

5I. The Norwegian Government in paragraph 81 of the Counter-
Memorial disputes the contention made in paragraph 4 of the
United Kingdom Memorial that before rgos, when the separation
of Norway from Sweden occurred, no dispute could have arisen
between the two countries “on the plane of international law’.
The Counter-Memorial argues against this, that Norway and
Sweden might very well and often did have conflicting interests in
international affairs and might enter separately into international
conventions. No doubt this is true, but this does not show that
the two countries were, prior to the separation, separate Inter-
national Persons: disputes between the two countries would,
before 1905, be on the plane of constitutional not international law,
The position of Sweden/Norway prior to 1905 is described by
Oppenheim, International Law (7th edition, Vol. 1, p. 163) as a
Real Union with the following characteristics :

““A Real Union is not itself a State but merely a union of two
full sovereign States which together make one single but composite
International Person. They form a compound Power and are by
the treaty of union prevented from making war against each
other.... They can enter into separate treaties of commerce, extra-
dition and the like, but it is always the Union which concludes
such treaties for the separate States, as separately they are not
International Persons.”

The Norwegian Government relies for support upon the Grisba-
dana Arbitration, but this in no way confirms its argument. The
case was in fact decided by the Permanent Court of Arbitration in
19og, upon a compromis signed in 1908, both after the separation.
The fact that the origins of the dispute belonged to an earlier
pericd is irrelevant.

British notes of 1906 and 1908 concerning fisheries (paras. 84-87 of
Counter-Memorial)

52. In paragraph 87 of its Counter-Memorial the Norwegian
Government criticizes the Government of the United Kingdom for
having, in paragraph 4 of its United Kingdom Memorial, “traves-
tied’” the effect of a certain note, namely, the note of gth January,
1606 (Annex 31, No. 1, of Counter-Memorial), by representing that
the predominant factor behind this note was the recent commen-
cement of trawling by British vessels off the Finnmark coast. The
Government of the United Kingdom admits that there is some
confusion of dates in paragraph 4 of the Memorial and that the
chronology given by the Counter-Memorial is correct.. There were,
in fact, two separate approaches made by the Government of the
United Kingdom to the Norwegian Government, as is pointed out
in paragraph 84 of the Counter-Memorial—the first in 1906 dealing
with the possible adherence of Norway to the North Sea Fisheries
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Convention, 1882, and the second in 1908 asking for information
about Norwegian fishery legislation. The Government of the
United Kingdom certainly did not intend to say that the first
approach was motivated by a desire to protect British trawling
interests in Finnmark or indeed by anything other than a desire to
secure Norway's adherence to the North Sea Fisheries Convention,
1882, On the other hand it was correct to say that the request made
in 1908 was prompted by the desire to know whether the existing
Norwegian decrees on fishing limits were likely to interfere with
the nascent trawling activities off Finnmark, and it was precisely
because it was seen that this legislation had no application to the
coast of Finnmark, but only related to areas in which British
fishermen had never had any interest, that the enquiry was not
followed by any more positive action,

Discussions at the Institute of Infernational Law (para. go of Nor-
wegian Counter-Memorial) '

53. Paragraph go of the Counter-Memorial refers to two sessions
of the Institute of International Law in which the matter of territo-
rial waters was discussed. The account of these sessions given is,
however, in impertant respects, incomplete and misleading.

At the first session, that held in Hamburg in 18¢ 1, the Institute
was at the stage of examining the different systems adopted by
States for the purpose of defining territorial waters: the purpose
of the session was in fact purely informatory. M. Aubert presented,
apparently to the Assembly, a report, which is included in the
minutes, of Norwegian practice :-it does not appear to have been
followed by any discussion, but the decision was taken by the
Assembly to publish the report in the minutes (Annuaire XI, p. 147) :
this decision implies neither assent nor dissent from any statements
made therein. The main thesis for which M. Aubert was arguing
at this meeting was for ““un droit exclusif a la péche dans une zone
de plus en plus étendue’ (¢bid., p. 135). Following this the greater
part of the report deals with the question of the four-mile limit,
and with fjords and bays, but it is interesting to note that
M. Aubert refers to the fact that fishing (by Norwegian inhabitants)
takes place on banks so far from the shore that the fishermen
cannot take advantage of the privileged situation of nationals in
the territorial sea even if the latter be defined in the widest sense,
thus illustrating that Norway cannot and did not claim any privi-
leged position for her fishermen outside territorial waters even on
the ground of usage (Annuaire XI, p. 138). On the question of
base-lines, M. Aubert expressed himself as follows :

“Une question peut-étre plus importante encore pour la Norvége
est celle ge savoir & partir de quelle base doit étre mesurée I'étendue
de la mer territoriale. Les rochers de la terre ferme se continuent
sous la mer, pour en émerger souvent a4 une trés grande distance,
par exemple dans Lofoten, sous la forme d’iles ou d’ilots. Nous
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avons regardé comme tout naturel que, l'ile n'étant pas située plus
gi’'a deux anciens milles marins (deux quinziémes de degré) de la
terre ferme, 'étendue de la mer territoriale doive étre comptée
jusqu'a un mille au dela de l'ile, et ainsi de suite d'ile en ile.”
(Annuaire XI, p. 139.)

M. Aubert is thus arguing for a rule by which islands can only
be used as base-points if they are less than 8 miles from the shore
or from another island, and, as will be shortly shewn, this was not
the only occasion on which he expressed himself in this manner,
nor was he alone in taking a restrictive view of the right to make
use of islands and rocks. It is, in the submission of the Government
of the United Kingdom, highly significant that so great an authority
as M. Aubert,.attending the meeting of the Institute specifically
for the purpose of explaining the Norwegian point of view (he was
speaking in his own name and in that of M. Aschehoug, and it is
impossible to believe that he was so doing without the full know-
ledge and approval of his Government) should have expressed
himself in this manner (which is wholly inconsistent with the pre-
sent Norwegian attitude) regarding the interpretation to be placed
upon the Rescript of 1812. That he should have done so demon-
strates how little consistent Norwegian doctrine, in this matter
has been and completely falsifies the Norwegian claim to a con-
tinuity of theory for over a century.

The fact, moreover, that M. Aubert should have been invoked in
paragraph 9o of the Counter-Memorial as expounding “the Nor-
wegian legal rules”, implying that these were the rules relied upon
in this case, indicates the need (which is illustrated again by the
matters referred to in paragraph 55 of this Reply) for some caution
in relying upon Norwegian references to legal authorities.

34. It is interestiﬂg to note that, on the subject of bays,
M. Aubert said (sb7d., p. 140), “ Jusqu'a quelle largeur cette ouverture
peut-elle aller sans cesser de former la base d'une mer territoriale
s'étendant au dehors ? C'est un point sur lequel nous n’avons aucune
régle fixe’’, and proceeds by referring to Norway’s inability to
accede to the North Sea Convention of 1882 because the maximum
of 10 miles was too narrow and because Norway possesses a very
large number of fjords of this category. In other words Norway,
while not able to accept the 10-mile rule as applicable generally,
had not at this time promulgated any rule of her own.

54 A. At the meeting of the Institute held the fc;llowing year in
Geneva, M. Aubert, after pointing out with regard to Norway that

“les grandes Péchen'es s'y font en grande partie en dehors de la
mer territoriale norvégienne” (Annuaire XII, p. 147),

points to the difficulty of extending fishing regulations so as to
apply to foreigners outside territorial waters. The remedy which
he suggested on this occasion was not to extend the territonal
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limit, but to permit the coastal State to extend the application
of its fishery laws outside the territorial sea, i.e. he was arguing
for a contiguous zone for fishery purposes (tbid., p. 149).

55. At the meeting in Paris in 1894, M. Aubert referred to cer-
tain maps; but it is inaccurate to say—as appears in paragraph go
of the Counter-Memorial—that M. Aubert “a démontré, par la
présentation de cartes, I'absurdité qu’il v aurait & vouloir se servir
pour une cote telle que celle de la Norvege, d'une limite terri-
toriale suivant strictement les contours du rivage’. This was not
the purpose or effect of M. Aubert’s demonstration at all nor did
M. Aubert describe anything as an “absurdité”. M. Aubert, in
fact, was referring to maps in connection with a proposed article
which, after laying down a general rule for the limit of territorial
waters as six miles, contained a paragraph as follows :

“Article z (2). Dans le cas ot un Etat voudrait soumettre la
péche & des réglements quelconques jusq}u’:‘a une distance plus
grande que six milles de la cote, il faudrait l'assentiment des Etats
interéssés.”’ (Annuaire XIII, p. 287.)

The Rapporteur explained that -this draft article had been
inserted at the request of M. Aubert, and M. Aubert then proceeded
to use his maps to show that there were reasons militating in
favour of the greatest possible extension of territorial waters in
matters regarding fishing. The limits, he said, should be extended
to include fish nurseries, and even with a 10-mile limit there would
be left numerous banks which could be profitably exploited by
foreigners. M. Aubert is not reported (pp. 287-288) as referring in
any way to the “contours du rivage”. On the question of bays,
it Is lnteresting to note that, when a vote was taken, M. Aubert
voted in favour of a limit of 12 miles for the closing line (¢hid.,
P 292).

The decision taken on the draft Article 2 (2) was, after a short
discussion, to reject it (7bid., p. 201). If any positive conclusion can
be drawn from these proceedings, it is that the Institute did not
regard with sympathy claims by States, for special reasons, to
extend their territorial waters beyond the limits generally recog-
nized by international law. :

56. The meeting of the Institute of International Law at Ham-
burg in 18g1 (para. 53 above) was not the only occasion in which
M. Aubert 1s on record as taking a restrictive view of the right
to make use of islands and rocks for the purpose of defining territo-
rial waters. In his article on the Norwegian territorial sea, published
in the Revue générale de Droit international (Vol. 1, 1894, pp- 429-
441), M. Aubert, after saying that it was not clear whether sub-
merging rocks might be used as base-points and that in fact such
rocks never had been used in Norwegian practice, said, in relation
to the question of distance: “On a donc ici compté, comme base de

_la mer territoriale, la ligne qui court entre ces ilots ou rochers, 4
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moins qu'elle n’ait plus de § milles. C'est 14 une conséquence néces-
saire du principe établi en 1745 qu'on doit calculer la distance non
seulement des cotes, mais aussi des écueils {rochers) qui les bordent.
Et comme la limite de 4 milles admise par la Norvége ne se trouve
pas en conflit avec le droit international, il faut déclarer auss:
légitime cette maniére de compter la limite qui a toujours été
considérée comme une partie intégrale de la limite elle-méme”
(at pp. 434-435). It is evident, from the close consistency between
these two expressions of M. Aubert’s opinions, that this represented
his considered view. And it is of great significance to observe that
M. Aubert not only considered the 8-mile limit to be the proper
rule, but considered it toc be an integral part of the Norwegian
system and inseparable from the Norwegian 4-mile limit. M, Aubert
was not the only Scandinavian authority to express himself in
this sense at this time. According to the Rapport 1912 (p. 53,
note 1), M. Hroar Olsen expressed himself in precisely the same
sense as M. Aubert (i.e. as in favour of an eight-mile hmit) in his
address to the Fisheries Congress at Bergen in 18g8. And, also
according to the Rapport 1912 (p. 53), M. Kleen went even further
and declared in favour of a four-mile limit.

57. Finally, there are passages in the Rapport of 1912 (to which
reference will be made in paragraph 69 below) which clearly
indicate the difficulties which were felt even af that time in putting a
precise interpretation on the Rescript of 1812, It is pointed out
that there had been no legislative or judicial interpretation of the
words “‘islands or islets not run over by the sea” (Rapport 1912,
P- 43) ; learned opinion was far from agreed on the subject (zbid.,
Pp. 45 and 49) ; it was uncertain whether the Iimit should be
drawn from hlgh medium or low tide (ibid., p. 41, quoting a
communication from the Minister of the Interior in 1804 to the
Association for the Reform and Codification of International Law)
and what was the maximum distance that a rock might be from
land or from another rock before it could be used (ibid., p. 48).

The sttuation in 1go6 (para. 91 of Counter-Memorial)

58. The Government of the United Kingdom has in the preceding
sections of this Reply followed, with certain departures for the
sake of clarity, and commented upon the contentions put forward
by the Norwegian Government in Chapters I-III of its Counter-
Memorial. The conclusions which the Norwegian Government seeks
to draw from these chapters are contained in paragraph g1 of the
Counter-Memorial. In the submission of the Government of the
United Kingdom the Court will find that these conclusions are not
established.

It is in the first place of ne importance that Norwegian claims had
been reduced in comparison with earlier claims made under the
régime of mare clausum. The same was generally true and is of no
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assistance in the task of ascertaining where the limit of territorial
waters should be drawn under modern international law, It is in
_ the second place not proved and is not the case that, by 1906, the
Norwegian principles upon which Norwegian territorial waters are
to be defined were firmly established. Of these alleged principles
(see Vol. I, para. gx of Counter-Memorial, p. 283) :

(a) The Government of the United Kingdom is prepared to
admit that one-fifteenth of a degree, i.e. 4 miles, had by this
time been established, on historic grounds, as the breadth
of the marntime belt to which Norway was entitled 2,

{6} The Government of the United Kingdom is prepared to
admit that Norway was entitled to claim certain fjords as
internal waters on the basis of Norway's historic claims which
are rdealt with in paragraphs 432-515 of this Reply. The
Government of the United Kingdom does not admit that
Norway has the right to claim as internal waters the waters
of all fjords regardless of rules of international law as to the
points at which the limiting line is to be drawn. As has been
shown (para. 54 above) Norway had not at this time for-
mulated any definite rule on this point.

(¢) No clear rule had been established in Norway as to the
manner in which the base-lines for the definition of territorial
waters should be drawn between islands or rocks lying off .
the shore.

58 A. The Rescript of 1812 left this question (¢) undetermined
and no definite rule had emerged from the subsequent Norwegian
decrees including the Decrees of 1869 and 1889. It is clear, on the
contrary, from the opinion of the Legal Faculty in 188 (para. 39
above) and from the statements made by M. Aubert at the Institute
of International Law and by M. Olsen about the same time, that
no settled practice or theory had been developed up till the end
of the nineteenth century, though it was certainly thought that
base-lines should not be longer than 8 miles. If there was any
fundamental principle as to the manner in which base-lines should
~ be drawn, it was that they must be by reference to fixes or aline-

ments of points on land. As a restatement and confirmation of the
view just expressed, the Government of the United Kingdom
cannot do befter than cite a passage from the official report of the
Norwegian Ministry of Foreign Affairs which was issued in 1928
in connection with the 1g24-1925 conversations in Oslo and Lon-
don. This document, which was not to hand at the time of the
preparation of the Memorial, is entitled “St. med. nr. 8 (1926)

! It is interesting to note that as late as 1880, certain Norwegian deputies
expressed doubts whether the four-mile limit could be maintained in the face of
protests which might be raised by foreign Powers (Rapport 1912, p. 9, note).
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Om forhandlinger med Storbritannia vedrgrende sjoterritoriet™ L.
The translations used in the Reply are unofficial. In the section
of this report in which the Ministry of Foreign Affairs sums up the
position from the legal point of view, after stating that in ifs
opinion it has a strong case in law for the limit of four miles, the
Ministry proceeds to deal with the question of base-lines as follows:

“On the other hand, with regard to the question. of the base-
lines for calculating territorial waters, the case is more doubtful.
No defined principle is formulated in international law regarding
this .calculation. [n some cases the question has been solved in
treaties between foreign States. In others its application has been
decided by the national legislation of the countries concerned and
by arbitral judgments, These various sclutions, however, are to
some extent conflicting, and provide no adequate foundation for
the acceptance of any definite principle, In some cases a line double
the width of territorial waters has been taken as a basis : this must
necessarily result in various solutions since the extent of territorial
waters in different countries is variable. In other cases arbitrary
base-lines have been used. In a number of treaties the base-line
of 10 nautical miles has been adopted, especially as far as concerns
the fishery question. In certain countries base-lines of 12 to 20
nautical miles have been adg_gted for certain purposes. Base-lines
of 12 nautical miles were also proposed by I'Institut de Droit
international in 1894 and the International Law Association in 1924.

With regard to Norwegian territorial waters no general regulation
regarding the calculation of the base-line has been issued. There
exists no rule as to the length to be given to the base-lines for
our territorial waters” (p. 23).

And then, after referring to the Rescript of 1812, the Decrees. of
1869 and 1889 and the legislation affecting the Varangerfjord, the
. report continues :

“The earlier Territorial Waters Commission of tgrr, which was
to clear up this side of the matter, proposed base-lines for the
Counties of Finnmark, Troms, Nordlands, North and South Tren-
delag and certain parts of Mere County. These base-lines which in
some cases are very long were drawn more with a view 1o local interesis
than on the basis of any gewneral primciple. At the same time the
commission also prepared tables of other base-lines for the said
stretches of coast, under the assumption that no base-line should
be more than 10 or 12 nautical miles respectively” (p. 23).

The Court will not overlook the fact that the base-lines here
referred to are the very lines which are in question in this case.
Their character and origin could hardly be more strikingly demon-
strated. The passage quoted should, moreover, be compared with
an earlier passage (quoted in full in para. 75 (¢) below), in which

1 This document, an original copy of which has been filed by the Government of
the United Kingdom with the Court, will in future be referred to as St. med. nr. 8
(1926).

23
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the Mimistry of Foreign Affairs states that the red lines of 1924~
1925 (i.e., NOT the blue lines) were drawn according to the principles
laid down wn the Decrees of 1869 and 188g. This not only destroys
the Norwegian contention, which is one of the main pillars of the
argument contained in Part I of the Counter-Memorial, that the
blue lines were drawn according to the principles laid down in the
Decrees of 1869 and 188g, but also illustrates once again the point
that the blue lines were not drawn according to awy general principles.

With regard to international knowledge and acceptance, even if
Norway’s claim to a 4-mile limit and Norway's claim to her fjords
had by this time achieved the character of an historic claim, at any
rate there is no justification for the contention that Norway's.
further claims enjoyed any measure of recognition. In the first
place they had never been clearly stated ; the Decrees of 1869 and
1889 stated no system, and in so far as they were presented as
based upon a system, this was explicitly rejected by the only
country (France) which had occasion to consider it. Against other
countries, including the United Kingdom, Norway could gain no
more than a possible prescriptive right to the particular waters.
enclosed by those particular decrees. As regards statements at
international conferences, these were consistent neither with the
present Norwegian case nor with each other and in any event
received no measure of endorsement.

59. With regard specifically to fisheries off the area involved in
the present dispute, the position at this time may be summarized
as follows :

(a) It has not been established by the Counter-Memorial that
any particular fishing banks, with the exception possibly
of some banks situated inside the Varangerfjord or the
Vestfjord or in the immediate vicinity of Vardg, all of which
are within the green line recognized by the United Kingdom,
had from time immemorial or for any period been appro-
priated for user or occupied by the local inhabitants. On the
contrary, fishermen from other parts of Norway and foreign
countries had for many centuries asserted an interest in
them and particularly in the Finnmark fisheries and had.
not been effectively excluded. :

(o) 1t has not been established by the Counter-Memorial that
Norwegian sovereignty or legislative or administrative
authority had 'been exercised over any defined area of
coastal waters and in particular over the area comprised in
the Royal Decree of 1935. Apart from whale fishing (legisla-
tion as to which was, outside the Varangerfjord, expressed.
to apply to “Norwegian territorial waters’” without further
definition), and leaving out of account the agreement by
Russian fishermen not to fish within one league from the
coast, there was no general legislation regarding fishing off
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the coast of Finnmark before the Law of 13th September,
1830, and the subsequent legislation again referred in
general terms to Norwegian territorial waters.

(¢} The legislation applicable in 1906 consisted of the Law of
3rd August, 1897 (Annex 13, No. 12, of Counter-Memorial),
and of the Law of 2nd June, 1906 (Annex 22 of Counter-
Memorial), both of which forbade ﬁshmg by foreigners within
a belt described in general terms as “Norwegian territorial
waters’” without more specific definition. .

{d) No specific definition of “territorial waters’” in any part of
the area comprised in 1935 had been made except in relation:
to one headland (viz. the west terminal point) of the Vest-
fjord (note of 7th November, 1868, Annex 15, No, 2, of
Counter-Memorial) and the Varangerfjord (Law of 5th Janu-
ary, 1881, and Exposé des Motifs of zoth December,
1880—Rapport 1912, p. 2g). As regards other fjords in Finn-
mark, no specific legislation existed ; they were not men-
tioned in the Law of 1881 or the Exposé des Motifs of
20th December, 1880, and the question what shonld be
considered the outermost points between which lines might
be drawnhad been left undefined (see Rapport 1912, p. 33).

(e) With regard to the “skjzrgaard” and other portions of the
coast where rocks and islands might have to be used in the
delimitation of territorial waters, there existed no legislative
disposition other than the Rescript of 22nd February, 1812,
and the manner in which this rescript was to be interpreted
in relation to this matter was far from clear (paras. 24 and
58 A above).

Finally, Norway herself, as the Exposé des Motifs of the Decree
of 1869 makes clear, recognized that there were limiting rules of
international law applicable to the matters dealt with by Norwe-
gian fishery legislation. It is true that she was of opinion that her
legislation was not in conflict with those rules, whether correctly
or not is not a matter that arises directly in the present proceedings.
But in any event such domestic legislation—as the Decree of 1869—
could at the most have the effect of conferring upon Norway a
prescriptive title to a particular area.

The period from 1906-1918

Events subsequent fo 1906 (paras. 92-96 of Norwegian Counter-
Memorial)

60. It was, as stated in paragraph g2 of the Counter-Memorial,
about 1go6 that the first British and other foreign trawlers began
to appear off the coast of Finnmark, their operations at this time
being confined to the eastern portion. The reactions of the inhabi-
tants of these regions are described in the same paragraph and are
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of some significance. [t will be recollected that at this time fishing
of any kind within Norwegian territorial waters by foreigners was
entirely forbidden (Law of 3rd August, 18¢g7, Annex 13, No. 12,
of Counter-Memorial, and Law of 2nd June, 1906, ibid., Annex 22).
The demands of the inhabitants were accordingly, as this para-
graph of the Counter-Memorial shows, for the limits of territorial
waters to be extended, one of the proposals being to extend them
to a distance of g or 10 miles, thus recalling the suggestion made by
M. Aubert at the Institute of International Law in 18g4. It is
clear, therefore, at this time that the opinion of the local inhabitants
was that the fishing grounds for which they desired protection were
outside territorial waters as then defined.

61. It may be convenient to refer at this point to the document
published in 1927 under the description Number 17 B (1927), which
is contained in Annex 44 of the Counter-Memorial, This represents
the work of the “practical’” section of the Commission of Foreign
Affairs and Constitutional Questions, In the portion of its report
which begins at page 134 of Annex 44 of the Counter-Memorial,
the commission refers at some length and in some detall to the
attitude of the fishing population. The commission elicited two
main points : first, as would be expected, that the fishing popula-
tion was strongly opposed to the narrowing of the limits of exclusive
fishery ; secondly, that with almost equal unanimity it considered
that fishing by foreigners oufside the territorial limit ought to be
restricted. The following quotations, which represent replies made
to the commission’s enquiries, will illustrate how great was the
pressure brought to bear on the Norwegian Government :

(a) “Le chalutage pratiqué par les étrangers, au dela comme en
deca de la limite territoriale, est mal vu de tous ceux qui
péchent au Finnmark. J'ai l'impression que la population
autochtone et les pécheurs venant d’autres provinces nor-
végiennes a la fois, considérent comme trés nécessaire de
faire respecter, pour les pécheurs morvégiens, le monopole
de la mer territoriale norvégienne.” (Capitaine de fre-
gate v. Krogh, le 18 novembre 1925.) (Loc. cit., p. 137.)

(b) “Ceux qui sont personnellement engagés dans la péche
envisagent naturellement avec grande antipathie le chalutage
pratiqué par les étrangers en dega comme an dela de la limite
territoriale, et jugent nécessaire qu’on fasse respecter le
monopole des pécheurs norvégiens en territoire norvégien.”
(Capitaine de corvette Wigers, le 12 novembre 1925.) (Loc.
cit., p. 138.)

(¢) “La population «considére le chalutage comme une péche
abusive, qui va épuiser les bancs en un temps trés court, Non
seulement le chalut s’empare du poisson, mais aussi, de l'avis
des pécheurs, il détruit la végétation du fond, et diminue
d’autant la faune sous-marine pour un temps assez considé-
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rable, car le fretin devient de moindre qualité.... Ils préconi-
sent la cessation de tout chalutage sur les fonds du Finnmark,
au dela comme en dega de la limite territoriale....»"" (Capitaine
de corvette O. Blom, le 17 novembre 1925.) (Loc. ¢it., p. 138.)

(@) “Il y a une hostilité, on pourrait méme dire une indignation
générale, a U'égard du chalutage au dela comme en dega de
la limite.” (Capitaine de corvette Diesen, le 17 novembre
1925.) (Loc. cit., p. 138.)

(e) “La commission a re¢u ¢également une déclaration sur ces
questions de la part de 'enseigne de vaisseau Kullmann, qui
indique notamment que la population envisage le chalutage
en général, an deld comme en dega de la limite, avec inquietude,
et qu'elle estime nécessaire de faire respecter le monopole
des pécheurs norvégiens, en mer territoriale norvégienne.”
(Loc. cit., p.-139.)

It is evident from these expressions of opinion, as well as from those
referred to in paragraph 60, that the Norwegian Government was,
from 1906 onward, faced with demands which were not—as Nor-
way in effect now contends—that protection should be given in
respect of historically established limits, but that the recognized
limits should be substantially extended. It was precisely this
extension which was given by the 1935 Decree *,

62. Returning to the situation in 1908, the Administration sought
the advice of the Prefect (para. 93 of the Counter-Memorial),
who suggested that lines should be drawn between the extreme
headlands of certain fjords, mentioning certain points which were,
in general, later accepted as points by the 1935 Decree. In this case,
however, the Administration did not, as it had done in 1869 and
1889, proceed to determine the base-points after a consideration
of the Prefect’s proposals, nor did it promulgate any regulation
on the subject—no doubt because it entertained the gravest doubts
whether the proposals were in accord with international law and
would not lead to protests from the United Kingdom. All that was
done was to incorporate the general sense of the Prefect’s proposals
—i.¢. that lines should be drawn from extreme headlands—in a
departmental communication dated 24th March, 1908, from the
Minister for Foreign Affairs to the Minister of National Defence
(Annex 34 A of Counter-Memorial). It will be seen that even this
document states the extreme headland principle as an inierpre-
tation—in fact a new interpretation—of the Rescript. of 1812. This
communication was not included in the documents forwarded to the

1 Tt mav also be noticed (sce sub-para. (¢) above—and there are other references
to the same effect) that the opinion was voiced at this time that trawling is in
itself a destructive method of {ishing and this no doubt made some impression on
the Norwegian Covernment. It has been pointed out above (sce para. ¢ of this
Reply) that later expericnce bas shown this not to be the case and has even con-
vinced the Norwegian Government of the fact.
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British Minister at Christiania on 6th August, 1908 (see Annex 32,
No. 2z, of Counter-Memorial). Moreover, when in the course of
the London conversations of 1g25 the Norwegian Delegates sub-
mitted a memorandum showing the points of departure from which
Norwegian territorial waters are reckoned by Norwegian Royal
decrees, efc., the only reference made to the letter of 24th March,
1908, was the following (which was made with reference to a dis-
cussion on fjords) : “from the outermost coast line at low tide or
from the outermost island or rock which is not permanently sub-
merged 1", no reference being made to the use of extreme headlands
(see Annex IX to minutes—Vol. I, Memorial, Annex 7, p. 160).

The conclusion can, therefore, be drawn, in the submission of
the Government of the United Kingdom, that neither in 1908 when
it was issued, nor in 1923, was the letter of 24th March, 1908,
regarded as an authoritative definition of Norwegian territorial
wafers in so far as it stated an extreme headland principle. In
any event, the fact that, no doubt deliberately, the Norwegian
Government did not on two occasions, when it might have been
appropriate to do so, think fit to communicate the statement of
such a principle, contained in the letter, to the Government of
the United Kingdom, shows that the Norwegian Government
appreciated that the Government of the Umted Kingdom would
not accept the principle, as in fact the latter has never done.

63. The following steps taken by the Norwegian Government
are obscure, but confirm the impression that the Norwegian Govern-
ment realized that it was on dangerous ground. Paragraph g5 of
the Counter-Memorial appears to suggest that in rgo8 instructions
were issued to apply the “new rules” with moderation, though no
document or other evidence is produced to establish that this was
the case. It appears that the commanders of fishery inspection
vessels were, in cases of ships found fishing within a limit defined
- by reference to a ten-mile base-line across a fjord, strictly to enforce
that legislation. Outside that area they were, it seems, to give
warning and take the names of ships. In fact, only one British
ship was warned during the period preceding the first World War
{Caulonia on toth March, 1913), and that was within what was
afterwards known as the red line. :

It is of importance to note that these Norwegian instructions
referred to a ten-mile line in the case of fjords and bays, the position
being that vessels found fishing within a limit drawn by reference
to such a line were to be strictly dealt with, and that outside it
“lenient enforcement” was to take place. The reference to such
a line at this time is hardly consistent with the contention sub-

! Tt has already been pointed out (para, 24 above) that it was in this letter that
the word “continuously’ was used officially for the first time in connection with
the expression "‘run over by the sea’. In 1¢25 the expression ' permanently” was
used.
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sequently made in the Counter-Memorial, that Norway never attri-
buted any significance to ro-mile base-lines at all (see paras. 113
and 115 of Counter-Memorial). The inference would, on the con-
trary, appear to be that Norway in rgo8 considered that, so long
as she enforced her fishery legislation within a limit drawn by
reference to a ten-mile line, she would be acting in accordance with
international law (the ten-mile line being at that time the line
which enjoyed the greatest measure of international acceptance),
but that if she went further, and enforced her legisiation further
towards the “high seas” she would be exposed to charges of not
acting in accordance with international law.

64. It is indeed alleged in the Counter-Memorial (Vol. I, § g3,
p. 28¢, para. 2) that even during this period of “lenient enforcement”’
arrests were made—the implications being that they were so made
in the area of “lenient enforcement” and ountside the area of “strict
enforcement””. But this is not confirmed by the facts. Only one
arrest (the Lord Roberts, 1911) was made after this issue of the
order of 1908 before the first World War and this was well inside
the Varangerfjord, i.e. inside the “strict enforcement” area. The
next six arrests (Celerine, Jeria, Lovrd Lister, Sarpedon, Quercia
and Our Alf) (Annexes to Counter-Memorial, p. 243, Nos. 2-7)
which were made between November 1922 and October 1923 were
all within the area which was then recognized as territorial waters
by the United Kingdom?!. After that date, arrests were made
outside this area (although the Earl Kiichener and Salmonby,
Nos, 1o and 15 (1bid.) were inside it and Elf King and James Long,
Nos. 13 and 14 (ibid.) were barely outside it), but these were still
within the red line which at this date—1923—was probably coming
to be accepted by Norwegian expert opinion as the correct Iine for
“strict enforcement’’. These facts hardly support an argument that
the Norwegian Government was at this time enforcing its claims
beyond what it considered to be the limit which could safely be
applied with strictness, i.e. a limit drawn in accordance with
international law. On the contrary, they seem to indicate that
Norway fully appreciated that arrests outside such a limit could
not be justified 2

65. The reasons given by the Norwegian Government in para-
graph g6 of the Counter-Memorial, for what 1s decribed as “a certain
prudence” in this matter, are unconvincing. What is alleged is that

L This is shown in the Norwegian charts contained in Annex 2 of the Counter-
Memorial as a green line. Tt must not, of course, be confused with the green line,
representing the United Kingdom view as to what Norwegian territorial waters
should now be, which is drawn on the charts filed as Annex 35 to this Reply.

® In erder to assist the Court, there 15 set out in Annex 32 a table reproduced
{(without the geographical positions) from Annex 56 of the Counter-Memorial
showing the position of the various ships arrested and warned by reference to the
red and blue lines.
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the attitude of the Government of the United Kingdom towards
these questions was such that Norway could not declare the
principles in which she believed. In support of this allegation
reference is made to a declaration of the British Minister at Oslo
m 1906, that opinion in favour of the three-mile rule was almost
unanimous. This declaration was certainly made : yet Norway had
for a long period not shrunk from asserting a four-mile limit and
mdeed in relation to this very area, as she herself states, was
preparing to enforce stricily existing Norwegian legislation which
incorporated a four-mile limit. It would not appear, therefore, that
the British Minister's declaration could have had a markedly
deterrent effect,

The fact that the Faroe Islands and Iceland had—some seven
years earlier—agreed to a 3-mile limit would again only be a
dominating consideration if Norway was in the situation of being
obliged to promulgate a four-mile hmit for, the first time in 1go8.
But, in fact, she had done so long ago. Admittedly the United
Kingdom was anxious to secure as much acceptance as possible
for the three-mile rule—although it is somewhat of an exaggeration
to speak of “umremitting propaganda” : but Norway had com-
mitted herself long ago to a different principle and had succeeded
in resisting all efforts to bring her over. Why then should she shrink
from stating what—on the basis of this same four-mile limit—she
considered to be the proper fishery limits in Eastern Finnmark ?

The real reason for Norway’s hesitation was of course that she
appreciated that the limits which she was beginming to enforce,
particularly in so far as they exceeded limits drawn by reference
to a 1To-mile line across bays, could not be justified in international
law and would not be accepted by other nations. Paragraph g6
of the Counter-Memorial makes a point of the fact (to which
reference is made on other occasions by the Norwegian Govern-
ment) that other nations have not published charts or lines defining
the limits of their territorial waters as Norway has. There is of
course a good reason for this inasmuch as other nations define
these limits generally by reference to their coasts. The publication
of charts or lines therefore assumes far less importance for such
countries than it does for Norway, which defines its limits by
reference to base-lines which have little or no relation to the
configuration of the coast line.

The Tord Roberts (7911) (paras. g7-102 of the Counter-Memorial)

66. With regard to the Lord Roberts incident (which, it will be
remembered, took place well inside the Varangerfjord), it is no
doubt the fact that Sir Edward Grey, the British Foreign Secretary,
expressed himself strongly on the subject of the four-mile limit ;
the contemporaneous note made of the conversation with M. Irgens
is included in Annex 33 of this Reply, This was, however, nothing
new and it is again difficult to appreciate why Norway should by
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these remarks have been induced to exercise what she thought her
rights with moderation. In 1908 she had already decided upon a
policy of “lenient enforcement'” and, so far as the Varangerfjord
was concerned, she had already covered this by legislation. Nothing
that was said by Sir Edward Grey, or otherwise on behalf of the
United Kingdom in anyway affected Norway's conduct in this
respect. She continued to enforce her claim to the Varangerfjord
and her claim to a 4-mile Iimit and, so far as the particular case
of the Lord Roberts was concerned, she showed no signs of giving
way and did not do so.

The Government of the United Kingdom does not propose to
comment further on the Lord Roberts case in view of its consent to
treat the Varangerfjord as within Norwegian territorial waters for
fishery purposes on the basis of historic title.

The Territorial Walers Commussion (1911) and the Rapport 1912
(paras. 103-106 of Counter-Memorial)

67. As stated in paragraph 103 of the Counter-Memorial, this
‘commission was set up in 1911 to study the question of the Nor-
wegian territorial waters in Finnmark. In view of the fact that
passages from the Rapport of 1912 have been relied on in support
of the Norwegian case in these proceedings, it is of importance to
appreciate the general basis on which the commission proceeded
and the nature of the approach which it made to the question.
This approach was, in fact, and as would be expected from the
composition of the commission, a purely Norwegian approach, and
not in any way an impartial approach aimed at balancing the
claims and interests of Norway with those of other countries
according to rules of international Jaw. The method adopted by the
commmission in the first section of the published portion of the
Rapport, which is where the principles and rules apphcable to the
drawing of the limit are examined and the conclusions of the
commission stated, 1s to set out the antecedent Norwegian legisla-
tion in relation to the area in question, to assume (as it was bound
to. assume) that such legislation was legally valid, and then to
consider what further measures might be taken consistently with
that legislation, The Rapport contains in addition a section (pp. 55
et seq.) dealing with the international law on the subject both
generally and in relation to existing Norwegian legislation, but this
section, appearing as it does after the Commission had stated its
main conclusions, is admittedly sclective and is essentially of a
justificatory character being designed to show that there is nothing
i Norwegian legislation contrary to the principles of international
law. The arguments used are broadly those put forward in the
Counter-Memorial.

68. The -Counter-Memorial in paragraph 103 cites two passages
from the Rapport to support its case, the first dealing with fjords



362 REPLY OF THE UNITED KINGDOM (28 XI 50)

and the second with outlying rocks. It is interesting to examine
these quotations in their context and, if this is done, it will be seen
that the support they in fact give to the Norwegian argument is
inconsiderable.

The first quotation appears in a passage beginning on page 18, in
which the commission sets out to examine the rule established by
the Rescript of 1812 particularly in relation to fjords. It points
out that the rescript itself makes no mention of fjords but was
designed to deal with the case of the “skjergaard”, though of
course it also left open the possibility of interpretation in relation
to fjords. The Rapport then affirms the complete absence of any
doubt on the subject of the sovereignty over fjords, and states
(p. 20) that a fjord need not be bounded on each side by terra firma
but may be bounded on one side by islands and then continues :

“Cependant, il peut surgir des doutes gquant 4 l'endroit oi il
convient de dire que les différents fjords commencent ou, en d’autres
termes — lorsqu'il est question de la limite des eaux territoriales —,
quant a l'endroit ou i faut, & l'embouchure des fjords, tirer la
ligne a partir de laquelle on doit compter la marge ordinaire des
eaux territoriales, & moins qu'il n'existe, dans la direction de la
mer, un groupement continu d'ilots, de sorte que les eaux terri-
toriales doivent étre comptées 4 partir de celui-ci.

Les doutes qui surgiront a cet égard devront étre résolus par
les faits géographiques, historiques et autres pour chaque endroit
en particulier. L'opinion qui s'est formée au cours du temps chez
les habitants de l'endroit servira ici d’indication.”

This passage is followed by that quoted by the Counter-Memorial,
the whole of which paragraph however should be read :

“En général, dans les cas particuliers, on prendra le plus sfire-
ment une decision en conformité avec la vielle notion juridique
norvégienne, si l'on considére la ligne fondamentale comme étant
tirée entre les points les plus extrémes dont il pourrait étre question,
nonobstant la longueur de la ligne. (Ceci n'empéche pas, bien
entendu, qu'au cours d'une poursuite judiciaire qui pourrait étre
entamée par exemple contre un étranger du chef de péche illégale
& l'embouchure d’'un fjord, le fait qu’il n'a pas été donné de pres-
cription expresse relative a la ligne de fronti¢re dans la région,
et que la position de la frontiére ne peut pas étre considérée comme
¢tant manifeste pour d'autres raisons, peut avoir une influence
décisive sur le résultat de la cause.)”

It will be seen therefore that the commission considered, in 1912
(being on this point in'agreement with M. Aubert—see para. 54
above) that the question between what points the base-line should
be drawn across the mouth of a fjord as doubtful and as not regu-
lated in any definite manner by the Rescript of 1812. The com-
mission states its own recommendation as to the rule to be adopted,
which is that quoted by the Counter-Memorial, but adds the signi-
ficant qualification that this rule would not be binding on foreigners




REPLY OF THE UNITED KINGDOM (28 XI 50) 363

in penal proceedings in the absence of an express enactment apply-
mg it (as, for example, possibly existed in the case of the Varanger-
fiord). Clearly therefore the commission is only considering the
rule in relation to Norwegian domestic legislation, and saying
that, unless there is a definite Norwegian law appropriating waters
which are not on the face of them part of Norwegian territorial
waters, the Norwegian Court will not convict, The Government of
the United Kingdom would add to this that even the existence of
an express Norwegian enactment applying this rule would not of
itself make a particular base-line valid under international law.

60. The second quotation contained in paragraph 103 of the
Counter-Memorial is part of a passage commencing on page 39
of the Rapport which deals with the interpretation to be placed on
the Rescript of 1812 in relation to outlying rocks. The commission
starts (p. 40) by pointing out that the expression “qui ne sont
pas recouverts par la mer” is ambiguous. It then examines various
examples of Norwegian legislation and states (p. 41) (as has already
been shown in paragraphs 36 and 38 of this Reply) that the Decrees
of 1869 and 1889 did not supply any answer to the question. The
base-points of the lines drawn in 186g and 188g are permanently
exposed ; as regards the Decree of 1889, although there were certain
rocks which are periodically exposed oulside the line which was
drawn 1, these rocks were not made use of.

The commission then refers (p. 45) to certain treaties and cites
Professor Aschehoug, Mr. Arctander and Professor Morgenstierne,
all of whom—at dates between 18g1 and 19og—had expressed the
opinion that only rocks exposed at high tide could be used, and also
M. Aubert (#b2d.), who stated in 1894 that in practice no rock had
ever been used which was not permanently exposed % Other authors
holding the opposite view are cited on' page 46, amongst them
M. Kleen, whose views were evidently influenced by the form of
Swedish legislation in which the word “continuellement™ 3 occurred.

1 See Rapport 1912, p. 42, note 1.

% One citation from a modern author may be added. Professor Frede Castberg,
in his Norges Statsforfatning, published in 1046, writes (Section 4, The Sea Terri-
tory; [. “"The Extent of the Sea Territory."): “"The letters patent of 1812 establish
in reality only the principle itself for the calculation of the sca territory. The appli-
caticn of this principle when determining where the exact territorial boundary is
to go has in many respects caused doubt. The first question is whether the outer-
most islands or islets which are to form the starting point for the calculation must
be such as constantly lic above water, or whether consideration can be given to
islands or islets which are only visible at low tide. According to the wording (“which:
are not run over by the sea’) itis, if anything, to be presumed thatanisland oranislct
to be able to form the starting point for the calenlation must always lie above the
level of the sea. This is, however, not in accordance with the general international
method of calculation. The rule in the Letters Patent of 1812 1s therefore applied
in such a way that the boundary is calculated at low-water tide."

3 1t appears that the first published Swedish enactment containing this word
was a law of 5th May, 1871, concerning fishing on the west coast of Sweden, Tt had,
however. been previously uscd in unpublished eighteenth-century ncutrality
legislation.
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The commission proceeds to express its own opinion on page 46
as follows:

“D’apres 1'opinion de la présente commission, la fagon méme
dont est congue la lettre-patente ne donne qu'une seule solution
certaine, et c'est que les rochers qui sont toujours recouverts par
la mer nc doivent pas en tout cas étre comptés. Mais les mots
peuvent d’ailleurs en eux-mémes signifier : « qui ne sont jamais
recouverts », « qui ordinairement ne sont pas recouverts », « qui
ne sont pas recouverts en général», «qui ne sont pas continuelle-
ment recouverts », « qui ne sont pas recouverts en tout temps »,
et, suivant I'une ou l'autre de ces tournures et de plusicurs autres
peut-étre, ils peuvent étre employés dans le sens de marée haute
ou marée basse, en temps ordinaire ou en temps de grande marée,
ou dans le sens de mveau d'eau moyen, de telle sorte qu'on com-
prenne ou exclue des rochers d'une nature toute différente, depuis
ceux qui sont recouverts par la haute mer dans les grandes marées
jusqu’a ceux qui, i ces époques, asséchent & mer basse,”

It remains then, states the Rapport (p. 47), for the commission to
form its own conclusions and it first relies on the Rescript of
18th June, 1745, which refers to “hauts-fonds’ (shallow soundings)
and “rochers” to show that rocks not continuously covered may
be used, and proceeds :

“Si 'on trouve trop faible la base de cette conclusion, on peut
faire valoir un autre argument: i savoir que la lettre-patente
laisse irrésolue la question relative an point de d:})art récis et
qu’elle s'en tient senlement & la pratique internationale, telle qu'elle
pouvait exister & cette époque (s'il en existait une), ou telle qu'elle
devait étre en tout temps. On arrivera 4 un résultat semblable si
I'on prend surtout égard & la conception suivante : comme, depuis
que la disposition a été prise, il ne s’est formé aucun usage certain,
les regles générales de droit international (s'il en existe) ou la
pratique internationale doivent en tout cas — quel que soit le sens
primitif de la disposition — servir d’indication.”

On this basis the Rapport (p. 48), without quoting any authority
for its conclusions, recommends that rocks not continuously run
over by the sea, including those only exposed at spring tides, may
be made use of-—rather on the basis de lege ferenda, than de lege
lata *.

On the further question whether any rocks, however far from the
land, may be used, it is pointed out that the Rescript of 1812 con-
tains no ruling : the commission’s view as to what is equitable is
that rocks which are less than two leagues away (i.e. & miles or
double the distance applicable to the measurement to territorial
waters) may be used (compare in this connection what was stated
by M. Aubert at the Institute of International Law—para. 53

! The actual recommendation of the commission on this matter appears in fact
to have been that use can be made of ‘islands, skerries and rocks which are always
above water at ordinary low tide”, (Sce Annex IX of minutes of London Conference
of 1925, Vol. I, para, 3, Memorial, p, 160.)
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above), but if a rock is found more than two leagues away its
importance must be judged according to the circumstances.

There then follows the passage cited in paragraph 103 of the
Counter-Memorial, which 1s clearly the interpretation given by
the commission “on principle” to the words, in the Rescript of
1812, “les plus éloignés”’, the rescript itself offering no clear indica-
tion of what is intended. This is followed by the question what is
the maximum distance that two rocks "les plus éloignés” may
be the one from the other in order that & straight line may be drawn
between them, and the answer is given that this may be done when
the rocks are not more than two leagues apart, otherwise regard
mast be had lo the circumsiances.

The commission then states the circumstances to which regard
may be had in the following words which are significant (at p. 49) :

‘““Les différentes circonstances anxquelles il convient de prendre
égard pour chaque endroit en particulier peuvent étre d'ordre
historique, économique ou géographique, par exemple ; une vieille
conception concernant la frontiére ; une possession non troublée
des pécheries, exercée par Ja population cdtiére de temps immé-
morial et nécessaire & son existence ; les avantages pratiques d'une
ligne facile & constater sur place; la limite naturelle des bancs de

péche.”’

In fact, so far as any explanations have been given of the recommen-
dations of the commission, no attempt appears to have been made
to justify them on any other basis than these alleged special cir-
cumstances.

70. It has been necessary to refer to the Rapport at some length
to show—as the Government of the United Kingdom now submits— -

(a) that the approach of the commission to these questions is
purely the approach of a Norwegian legislator or adminis-
trator considering what legislation may be passed which
is consistent with previous legislation and with his view of
Norwegian requirements. The “circumstances” of which
account is to be taken are essentially of this character—no
account is taken of the impact of foreign interests, or of
international acceptance or recognition—and, although
certain of these “circumstances’” may no doubt be elements
to be considered in deciding whether any internationally
effective law or custom has been formed, they would not
be considered in the form in which they are here expressed ;

(b) that previous Norwegian legislation, whether the Rescript of
1812 or subsequent enactments including the Decrees of
1869 or 1889, lays down no clear rules either as to the manner
in which base-lines are to be drawn across bays or as to the
manner in which rocks may be used—what rocks (whether
submerging rocks or not) may be made use of, what is the
maximum distance these may be one from the other and from
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the land—all these are unsettled questions as to which not
even learned opinion is unanimous ;

(c) the commission made certain recommendations as to the
rules to be applied which were in effect finally adopted in the
1935 Royal Decree, although in the interval Norwegian
official opinion had been in favour of the more moderate
red Iines. The commission, moreover, expressed itself in the
report in a thoroughly tentative manner, and, it will be
remembered, as was shown by the report of the Minister of
Foreign Affairs to the Storting in 1927, had so little confi-
dence in its views as to the permissible length of base-lines
that it, apparenily, made alternative recommendations
based on lines of a maximum of 12 and of 10 miles. {See
para. 58 a above.)

71. The Government of the United Kingdom notes that the
Government of Norway has not published the second portion of
the commission’s report, It notes that the base-points afterwards
adopted in the 1935 Royal Decree were in fact listed in Annex I
to this report (see Annexes 36 and 37 of Counter-Memorial). The
latter base-points correspond exactly with those later adopted with
a very few minor exceptions, of which the most important is that
Nos.7and 8 (1912) are combined in No. 7 (1935) 1. The Government
of the United Kingdom had of course no knowledge whatever of these
base-points until 19335 and their existence was not referred to by the
Norwegian Government at any time in the course of the numerous
discussions and negotiations which took place in the period between
1912 and 1935, or at the Hague Codification Conference of 1930.
Moreover, after these base-points had been recommended in 1912,
it was 23 years before Norway took legislative action with regard

1 It is difficult to compare exactly the positions given in the Deeree of 1935 with
those in Annexes 36 and 37:

(a) because the latitudes in the latter are based on old Norwegian charts dating
from approximately 1845 ;

(b) because the longitudes in the latter are reckoned from Christiania. The latest
determination of the latter is ro® 43°-375 East of Greenwich, Making the
ncarest possible approximations there is—with a few specific exceptions—no
greater discrepancy in latitude than o-2 mile. The maximum differences in
longitude are near Vardd where they amount to o5 and o-6 minutes, other-
wise there is a general discrepancy of about o-1-0-2 minutes.

The only differences in position of the base-points which can be said to be
noticeable are:

(a) Point No. 21 of the 1935 line—a difference in position of about 3 cables.

(b) Point No. 20 of the 1935 linc {''the northern Svebae”) is described in
Annex 37, No. g, as "‘the most westerly of the Barene”. The positions are,
however, at most 2 cables apart and the points are probably the same.

f¢) With regard to Point No 28 of the 1935 line (Glimmen), there appear to be
two rocks in the vicinity. It is possible that the 1935 Decree and Annex 37
(No. 8) refer to different ones of these.

(¢) The 1935 Decree (Nos. 17 and 18) refers separately to two dry skjzrs which
arc referred to together in Annex 36 (No. 16).
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to them. In the interval, as will be shown, Norway entertained
different ideas as to the manner in which the necessary lines defining
territorial waters should be drawn, those ideas taking shape during
part of the period as the red lines; the latter were, admittedly,
not authoritative or final, The history of those years demonstrates
in fact the wholly unsettled and fluctuating character of the Norwe-
gian attitude in this matter which lasted until 1933 or thereabouts
when Norway, having. apparently decided to adopt the blue lines,
proceeded to depart from the “tacit modus vivendr”’. This view of
the Norwegian attitude is supported by paragraph 106 of the Coun-
ter-Memorial, which reveals that a further commission, composed
of the same members as the commission which dealt with the area
“that 1s the subject of this litigation, prepared in 1920 a confidential
report covering the area between the southern end of the blue lines
and that covered by the Decree of 188g. The guestion may be
asked why, if the “Norwegian system’ is so certain and so histori-
cally established as Norway now claims, this report has not been
published and its recommendations have not been put into effect.

From 1913 until the end of the 1914-1918 War

71 A, The Government of the United Kingdom has no obser-
vations to make on paragraphs 107-112 of the Counter-Memorial
and confirms the understanding of the Norwegian Government
expressed at the end of paragraph 110 of the Counter-Memorial.

The period from 1918-1935

The situation after the 1914-1g18 Wm' (paras. 113-115 of the Counter-
Memorial)

72. The Government of the United Kingdom need not comment
at any length on the Norwegian observations on this part of the
case because there is no substantial difference of view between the
two countries. Both agree that arrests from time to time took place
which were the subjects of protests by the Government of the
United Kingdom and that it was evident that there was a difference
of opinion as to the manner in which the fishing limits should be
defmed. The Norwegian Government, in paragraph 114 of the
Counter-Memorial, makes certain observations with regard to a pas-
sage quoted from paragraph 12 of the Memorial. It does not dispute
the fact that no decrees or charts defining the limits had been com-
municated, but says that the Government of the United Kingdom
had been made aware of the principles applied by Norway. It has
already been shown in earlier portions of the Reply that the so-
called “principies” previously applied by Norway, if any such
principles existed at all, were of far too uncertain a character to
provide any sure basis for the drawing of any limits: the 1912
Commission in its Rapport made thisabundantly clear {see paras. 68
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and 69 of the Reply). Moreover, since it is the fact that the Norwe-
gian administration, which had in its possession the detailed report
No. z of the commission, to which were annexed specific proposals
for base-points (now disclosed for the first time in Annexes 36
and 37 of the Counter-Memorial), was yet still at this stage uncer-
tain as to the exact lines to be adopted, how could it be expected
that the Government of the United Kingdom or British fishing
vessels,, which were not in possession of this information, should
know where they stood ?

With regard to the conversation between Mr. Lindley (as he then
was) and M. Esmarch in 1924 on the subject of the Kanuck, the
Government of the United Kingdom entertains no doubt as to the
good faith of M. Esmarch in relation to his statement contained in
Annex 41, No. 1, of the Counter-Memorial. At the same time the
Government of the United Kingdom has had long experience
of the accuracy in reporting of Sir Francis Lindley—who is
unfortunately no longer living—and must attach some importance
to his contemporaneous statement, as compared with the present-
day memory of M. Esmarch, as to events which happened 26 years
ago, It would seem certain, with due respect to M. Esmarch,
that the Norwegian Government attached more general impor-
tance fo the limit of 1o miles than he now recalls since, as appears
from the Norwegian Government’s own statement (para. g5 of
Counter-Memorial), the ro-mile rule had played some part—and
an important part—in their policy with regard to fisheries since
1g08. The instructions then issued showed clearly that the
Norwegian Government considered it safe to enforce by reference
to a 1o-mile line. And in any event it is clear that Norway was
not even at this time (in 1g24) prepared to assert openly that
she was entitled to draw lines between extreme headlands however
far apart these might be, although, if her right to do so was so
clearly in accordance with her historical and traditional position
as she now represents, it might have been expected that she
should do so. .

The conversations of. 1924-1925 (paras. 116-135 of Counter-Memorial)

73. The Norwegian Government has devoted no less than
twenty paragraphs of its Counter-Memorial in an attempt to
establish two propositions, namely !

(a) that the red lines are not binding upon Norway ;

(b) that the red lines did not represent Norwegian views in
1924 and that Norwegian policy with regard to enforcement
m the years 1925-I931 was based solely on the “lenient
enforcement’’ policy adopted in 19go8 and had no reference
to the red line.

The first proposition is not, and never has been, disputed by the
Government of the United Kingdom which in its Memorial has
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repeatedly in the clearest terms affirmed that the red lines were
" not authoritative and not binding on Norway.

The second proposition is so clearly contradicted by the report
of the Foreign Affairs Committee of the Norwegian Storting in 1935
{see para. 75 (b) below), by the report of the Mimistry of Foreign
Affairs to the Storting in 1936 (see para. 75 (¢) below) and by the
facts with regard to arrests (see paras. 80 and 93 below) that it is
remarkable that the Norwegian Government should still endeavour
to maintain it,

74. The Government of the United Kingdom does not attach the
same importance as does the Counter-Memorial (para. 118) to the
question whether the discussions of 1924-1925 are described as
“negotiations’” or as “conversations”—it is quite content that they
should be regarded as technical conversations between experts who
had no authority to enter in any agreement binding their respective
governments. In view, however, of the attitude of reserve adopted
by the Norwegian Government as regards the purpose for which
the Government of the United Kingdom has referred to these
conversations in its Memorial, it is necessary again to make clear
precisely what that purpose was.

The Government of the United Kingdom was then and is now
concerned to show that in 1924, only ten years before the public-
ation of the 1935 Royal Decree, there was no firm or clear opinion
in Norway as to the manner in which the fishery limits off Finn-
mark and the rest of the area covered by the 1935 Decree should
be drawn. This is in opposition to the Norwegian argument which
is that definite. rules had long been established, that it was merely
necessary to apply to a different area those same principles as had
already been applied in 186g and 1889, and that so far as this parti-
cular area is concerned the lines had been fixed since IQII-IgI2
in all their details (see for example para. 134 of Counter-Memorial).

- The diplomatic correspondence shows, continmously, that,
although invited on many occasions to define her attitude, Norway
was unable to do so (see note of 19th September, 1924, cited in
para. 13 of Memorial ; note of 11th August, 1931, Annex 10, No. 2,
of Memorial ; note of 30th November, 1933, Annex 12 of Memorial ;
note of 31st May, 1934, Annex 14, No. 4, of Memorial). She could
only give information without any commitment. But it cannot be
denied that the information which she in fact gave represented her
views at the time or that these views did not coincide with the
recommendations of the commission n 1g12.

There was in fact, in 1924, an exchange of the views of the two
countries : Norway gave her views, as did the United Kingdom*,

' Tt-is, of course, quite incorrect, as was stated by one of the learned judges in
the case of the Si. Just (sec Annex 13, Vol. I, Memorial, p. 180, line 37}, to say that
the map sent by the Norwegian Foreign Office was sent as “‘an offer of negotia-
tion™. It was, as is correctly explained by Judge Boye (¢bid., p. 179), sent as infor-
mation of the (provisional) Norwegian attitunde at the time.

24
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and Norway’s views were represented by the red lines drawn on the
charts, ‘

75. The evidence that the red lines represented Norwegian
official opinion at the time is as follows:

(a) So far as the coast of East Finnmark is concerned, the red
line was shown on the chart which was sent officially by the
Norwegian Foreign Minister to the British Chargé d'Affaires
at Oslo on 4th November, 1gz4 (Annex 43 of Counter-
Memorial). In agreeing to forward this chart M. Mowinckel
described it as “Indicating the limits of Norwegian territorial
waters according to Norwegian views” (Memorial, para. 13).
The line drawn on this chart is the same as that drawn in
the Principal Facts, figure 18, page 45—the document which
was handed out by Dr. Hjort at the opening of the Oslo
Conference. The importance of this line is that it was repro-
duced as what was afterwards known as the red line in this
area, there being no difference between the two if the
assumption (which the Counter-Memorial in paragraph 117,
Vol. I, p. 304, states to be a permissible one) is made that the
line, if continued, would reach the rock of Omgangsbaaen,
which is a point on the red line. This portion of the red line,
therefore, is directly estabiished as representing Norwegian
views.

(&) The report of the Foreign Affairs Committee of the Storting
in connection with the 1935 Decree (Annex 15, No. I, of
Memorial) contains these words with reference to the red
lines :

“They were drawn up (at the time of the Oslo discussions, which
took place in 1g24) in consequence of a British request, and consti-
tuted an attempt at showing the principles on which base-lines
should be drawn according to the Norwegian point of view, but
without in any way binding the Norwegian authorities as regards
the final fixing of the base-lines” (Vol. I, Memorial, p. 1g1).

{¢) The report of the Ministry of Foreign Affairs to the Storting
upon the conversations in London and Oslo contains the
following passage ! on page §:

‘'Before it was possible from the Norwegian side to estimate the
extent of the Norwegian interests involved on such a basis of
negotiation, it was clearly of the greatest importance first and
foremost to have drawn on charts of the whole coast the manner
in which the territorial waters which could thus be recognized by
the British Government would appear in detail and in comparison
with the territorial waters hitherto claimed by the Norwegian side.
With this object and in” order to iilustrate the question, the said
limits for fjords and the 3-mile belt were drawn along the whole

! See paragraph 55 A above regarding this document.
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Norwegian coast in a manner averred by the British delegates to
be acceptable to Great Britain. On the same charts Fishery Adviser
Iversen and Captain Askim, after the special consent of the Ministry
of Foreign Affairs had been obtained for the purpose, plotted the
lines defining the territorial waters claimed by Norway. As far
as possible these were based upon the principles and indications
advanced in the Royal Resolution regarding territorial waters off
the coast of More of 16th October, 1869, and gth September, 1889™
(St. med. nr. 8 (1926}, p. 5).

76, In the face of this evidence the Government of the United
Kingdom puts the following questions to the Norwegian Govern-
ment :

(a) Does the Norwegian Government deny that the account
given of the manner in which the red lines were drawn in the
Maurice-Douglas report of the Oslo conversations is cor-
rect ? For convenience the relevant paragraph 6 is requoted
in full.

6. “Qur request for charts of the rest of the coast of Norway
and adjacent waters correspondingly marked was received with
evident embarrassment, and it became apparent that the Norwegian
Committee could not undertake to draw the lines except at certain
points of the coast where the limits had been defined by Norwegian
Orders in Council. Eventually, we suggested that we should our-
selves draw the lines for the rest of the coast according to such
principles as we could evolve from the report of the Norwegian
Royal Commission on Territorial Waters of 1912, and, rather than
accept that solution, the Norwegian Committee secured permission
from their Foreign Office for Fishery Inspector Captain Ivesen [sic],
subsequently assisted by Commander Askim, of the Norwegian
Admiralty, to prepare charts to indicate the Norwegian claims, with
the proviso that the lines they drew were not to be regarded as
authoritative. The lines so drawn appear on the charts annexed in
this report, on which are indi.::ated.[J also the 3-mile line, drawn
according to the British thesis, a 4-mile line, drawn according to the
same thesis, mutaiis mutandis, and the limits of certain areas of
concentrated seasonal fishing, within which, it has been suggested,
that trawling might be prohibited by agreement during specified
seasons.” (Ammnex 4 of Memorial, Vol. I, p. 108.)

(8) Does the Norwegian Government deny that the red’lines
were drawn (together with green lines) on charts during the
course of the Oslo conversations ? It clearly appears that they
were drawn from the résumé contained in the minutes of the
12th meeting, paragraph 3 (¢) (Vol. I, Memorial, p. 135), § 6
of the Maurice-Douglas report (above), the despatch of
Mr. Lindley dated 28th January, 1925 (Annex 5 of Memorial
coupled with the note which proves that these charts in
fact contained the red line), the report of the Storting Com-
mittee in 1935 and the report of the Ministry of Foreign
Affairs (above}.
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(¢) Does the Norwegian Government deny that the red lines
were so drawn on the maps by Captain Iversen and Com-
mander Askim when the Ministry of Foreign Affairs says
that they

“plotted the lines defining the territorial waters claimed by
Nérway'’ ?

(d) Does the Norwegian Government deny that Captain Tversen
and Commander Askim plotted the lines with the approval
of the Norwegian Government when the Ministry of Foreign
Affairs says that they did so

“after the special consent of the Ministry of Forelgn Affairs
had been obtained for the purpose”?

(e) Does the Norwegian Government deny that Captain Iversen
and Commander Askim were fully qualified to draw the lines
according to Norwegian views and that they were acquainted
with the proposals made in the Rapport 1912, or does the
Norwegian Government still desire to make the objection
that Commander Askim was not a member of the delegation ?
Does it deny the following facts regarding these officers ?

Captain Iversen: held the position of adviser to the Nor-
wegian Committee (see Principal Facts, on the page opposite
the table of contents). He prepared the very detailed charts
reproduced in the Principal Facts showing the fishing
grounds at different portions of the Norwegian coast (pp. 14,
20, 2I, 25, 31, 38, 41). He was the author of a publication
entitled Norsk Havfiske.

Commander Askim : furnished “technical assistance with
regard to charts and hydrography’ to the committee (St.
med. nr. 8 (1926), p. 3).

(f) Does the Norwegian Government deny that the report of
the Storting Committee presented in connection with the
Decree of 1935 referred to the ‘“red lines’ ?

77. The Government of the United Kingdom does not wish to
occupy the attention of the Court further on a matter which is so
clear beyond dispute. It would add enly the following observations :

(a) The Government of the United Kingdom was, it appears,
in error in ascribing to M. Koht in his speech made on
24th June, 1935, the words quoted in paragraph 15 of the
Memorial and which it believed were contained in the speech.
This does not however avail the Norwegian Government in
view of the passage quoted above (para. 75 (%)), from the
report of the Storting Committee, which is precisely to the
same effect.
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(b) The Government of the United Kingdom does not under-
stand the Norwegian objections to the use by the United
Kingdom of the Maurice-Douglas report or of any other
evidence bearing on this point. The Government of the
United Kingdom is not here concerned to show that Norway
was in the course of the 1924 conversations prepared, as a
matter of negotiation, to make certain concessions and to

, use that against her—which would be contrary to the spirit of
the discussions and the understandings expressed when they
began, The Government of the United Kingdom is here
concerned to show that in 1924 Norway put forward state-
ments of what her views then were as to the territonal
waters which she claimed. Admittedly these statements were
not authoritative and the Government of the United King-
dom does not seek to say that Norway thereby bound
herself not to put forward other and possibly wider claims
at a later date. All that the Government of the United
Kingdom seeks to show is that the best Norwegian opinion in
1924 considered that her claims could be defined by reference
to the red lines and that these lines did not correspond
either with the hines later embodied in the 1935 Decree or.
with the lines which had, as it now appears, been recom-
mended by the Commission of 19r2, Tt will be noted that the
Norwegian Government itself makes use of the green lines
drawn on the charts by the British representatives as an
argument against the United Kingdom thesis in the case
(para, 125 of Counter-Memorial).

(c) It is permissible to refer to evidence of a reliable character
as to what took place during the 1924 conversations, The
confidential report dated 3oth December, 1924 (Annex 4
of the Memorial), drawn up by the British members of the
committee jointly, is a contemporaneous record and accord-
ingly is receivable as evidence. The protocols of the meetings
were drawn up for the purpose of “‘recording the subjects
discussed and any formulz or points of agreement arrived
at" (Protocol, 1st meeting: Vol. I, Memorial, p. 119) and for
these purposes constitute no doubt the official record. The Gov-
ernment of the United Kingdom is not here concerned with
anything which may or may not have been decided at the
conference, but only with information furnished by certain
Norwegian experts.

It is not in any way contrary to understandings given to make
use of this evidence. The understandings were (para. 121 of Counter-
Memorial) that nothing should prejudice in any respect whatsoever
the present Norvwegian pownt of veew as to the extent of the ternitorial
waters of Norway.
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The only purpose of this evidence is to ascertain exactly what
“the present Norwegian point of view’’ was.

Again, in the communiqué to the press (4bid.), it was intended
to make plain that neither country by anything it said or did

“abandoned its point of view: regarding the limits of territorial
jurisdiction in the sea”

The Government of the United Kingdom merely seeks to show
what the point of view of Norway in 1924 was.

78. In the light of the evidence cited above it is not without
interest to compare the statements of the respective views of the
United Kingdom and of Norway stated in paragraph 134 of the
Counter-Memorial. The passage quoted from paragraph 17 of the
- Memorial is now shown to have been fully justified. In 1924 Norway
was putting forward, as her claims in respect of territorial waters,
the red lines. These represented—as a glance at the charts will
show—considerably less extensive claims than those she after-
wards embodied in the 1935 Decree. On the other hand to say,
as the Norwegian Government does, in this paragraph (and the
same argument i$ repeated in paragraph 140 of the Counter-
Memorial) that the principles on which the 1935 Decree was based
were fixed before British trawlers appeared off the coast of Norway
and were essentially those proposed by the Commission of 1912
shows a determination in the face of overwhelming evidence to
ignore what took place in 1g24. If this is so, why was no legislation
enacting these lines passed for 23 years ? Why, when occasion
arose for Norway to define-her claims, was the answer given that
these were represented by the (non-authoritative) red lines ? These
questions admit of only one answer. The true explanation is—as
should at this point have been amply demonstrated—that Norway's
claims are not based on any justifiable consistent or historical
principle and that throughout the period which elapsed from 1912
to 1933 she was considering how far she could safely go in advancing
claims which she feared were in excess of what would be permitted
by international law.

"One final point of some importance emerges from the passage
quoted above {para. 75 (¢)) from the report of the Ministry for
Foreign Affairs to the Storting. It is there stated that the red lines
were drawn as far as possible upon the principles contained in the
Decrees of 186g and 1889, Yet it is now claimed by Norway that
the blue lines are based upon precisely the same principles. The
conclusion must, however, be that the blue lines are not based
upon these principles, as the Norwegian Government has been
at such pains to contend, but rather represent a considerable
extension of them.
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From 1925 to the Flague Conference, 1930 (paras, 136-140 of Counter-
Memorial)

79. With regard to the proposed publication of certain of the
results of the conversations which took place in London in June- -
July 1925 (referred to in pardgraph 136 of the Counter-Memorial),
it should be understood that what was proposed by the Norwegian
Government in the first place was that there should be published
the principles stated by the United Kingdom representatives and
set out in Annex X of the minutes of the conference (Memorial,
Vol. I, p. 161). This was a complete and detailed set of principles
which, apart from certain large bays and inlets which would have to
be dealt with individually, would enable definite base-lines to be
drawn, The Government of the United Kingdom in the face of
this request asked for reciprocity of treatment, namely, that
Norway should, for her part, publish a definite statement of the
principles she considered applicable for the drawing of base-lines.
The memorandum which Norway had submitted to the London
Conference (Annex IX, Vol. I, Memorial, p. 160) contained no
statement of principle at all; it merely quoted three definitions
and an extract from a declaration between Norway, Sweden and
Denmark. Moreover, the Government of the United Kingdom
asked specifically for a statement regarding the “selection of the
base-lines from which the limit is drawn in relation to inlets”
(Annex 45, No. 3, of Counter-Memonal}. It will be remembered
that the Norwegian definitions in Annex IX (supra) contained
no reference to this point (see para. 62 above).

The Counter-Memorial (para. 136) seeks to use this request to
prove that the United Kingdom could not have received any
information as to the Norwegian point of view in the course of the
conversations of 1924-1925, but this does not follow and is not
the case, The information given in rg24 was in the nature of lines
drawn on a map, which were known to be not authoritative, The
possession of this information did not make it any the less desirable
to have an authoritative statement of the principles on which the
lines should be drawn.

The Counter-Memorial, in the same paragraph, seeks to draw
the further conclusion that the United Kingdom was reluctant
to acquaint Norwegian organizations and individuals with the
principles claimed by her in the course of the London conversations.
This again is not justified : the United Kingdom was anxious—
as it remained continuously up to 1935—to ascertain the Norwegian
system and as a bargaining point it withheld its own system. It
was not willing to publish its own principles unless the Norwegians
did the same.

Moreover, the fact that Norway consistently refused to agree
to a publication of both systems seems abundantly to justify the
opmmion (contested in paragraph 136 of the Counter-Memorial)
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that Norway had at this time no settled opinion with regard
to the delimitation of Norwegian waters.

Alternatively, if she had any such opinion, her reluctance to
publish it shows that she appreciated full well that it would not
be internationally accepted.

80. The Counter-Memorial in paragraph 137 denies the existence
of any “tacit modus vivendi”’ between 1925-1933 based on the red
lines and says that, with regard to enforcement in these years,
the Norweglan Government was merely following the policy
adopted in 1go8. The Government of the United Kingdom attaches
no importance to the terminology which may be used to deseribe
the factual situation which existed in those years, but the Storting
report referred to above demonstrates the Norwegian contention
to be incorrect. It is, in fact, clear and cannot be contested by
the Norwegian Government

(a) That during these years charts bearing the red lines were
issued to British trawlers ;

(6) That British skippers were warned that they would not

- receive diplomatic support if they fished inside the red line ;

(¢) That the number of arrests in these years up to 1933, when
this “‘modus vivendi” began to break down, noticeably
diminished :

(d) When, in November 1933, an express modus vivendi was
arranged, the Norwegian note agreeing to it (Annex 12 of
Memorial) merely referred “‘to the practice which for years
has been followed in this matter”. Unless it was the case
that there had been a well-understood practice in these
years, the Norwegian note would certainly have specified
in detail what the new arrangement was. In fact, this note
makes it clear that the “tacit modus vivendi” was on the
same terms as the “express modus vivendi’'. The latter
was beyond ‘doubt referable to the red lines, as proved by
the report of the Storting Committee in connection with
the 1935 Decree, paragraph 21 of which is quoted in full
in paragraph g1 below.

80 A. However, arrests did take place and it must accordingly
have become apparent to the Norwegian authorities from reports
of the officers who boarded the British ships concerned, that these
ships were operating on charts containing the red line. Moreover,
it is admitted by the Norwegian Government that during this
period the Norwegian authorities were acting with moderation
in interfering with shipping beyond the limits of the existing legis-
lation {para. 137 of Counter-Memorial), although the Norwegian
Government asserts that its policy of “moderation” was based
on the orders issued in 19o8 and not on the red lines. It is clear,
however, from an examination of areas of sea in which this policy
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of “moderation” was applied that it was based on the red lines.
A reference to the list (Annex 32) of ships which ‘were arrested
during the period which elapsed between 1925 and the period at
the beginning of 1933, when the “tacit smodus vivend:s” began to
break down, shows that of the eighteen ships concerned (those
numbered 20-37 on the list) all were arrested inside the red line,
while of the three ships that were warned two were warned for
fishing actually on the red line (letters (¢) and (d)). This may be
contrasted with the two cases of warnings before 1924 (letters (a)
and (%)), both of which took place wnside the red line. After 1924,
however, all ships found #nside the red line (with the single exception
of the Alafoss (letter (e)) were arrested. This evidence strongly
supports the contention of the Government of the United Kingdom
that the modus vivendi in these years was related to the red lines,
and, as will be shown bhelow, this argument is even more strongly
confirmed by what took place after 1933.

It seems, therefore, to be not without justification that the
British Legation, in 1933, described this situation as amounting to
a ““tacit arrangement” (Vol. I, Memorial, p. 37) based—as it certainly
was on the British side—on the red lines drawn on the Oslo charts.

It may be added, in reply to the third sub-paragraph of para-
graph 137 of the Counter-Memorial, that the red lines drawn on
the London charts in 1925 were only drawn to illustrate the prin-
ciples set out in Annex IX to the minutes. These charts were not
sent to the two Governments after the conference and so were not
comparable in authority to those used at the Oslo Conference.
The fact that different lines were drawn for a particular purpose
in no way invalidated the lines drawn at Oslo.

81. With regard to paragraph 140 of the Counter-Memorial, the
United Kingdom was merely concerned to point out, in paragraph 37
of its Memorial, that the claims made by Norway in 1635 were
considerably more extensive than those shown by the red lines.
This cannot be contested and, as has been previously pointed out,
it is particularly significant that some twelve years after the com-
mission had decided in 1912 to recommend the adoption of the
blue lines, Norway was putting forward the less extensive red
lines as representing her claims.

The Deutschland, Loch Torridon and St. Just (paras. 141-149 of
the Counter-Memorial)

82. The Counter-Memorial devotes paragraphs 141-145 to an
attempt to negative the conclusions drawn by the Memorial
(paras. 28-34) from the judgment of the Supreme Court in the
Deutschiand case. The Government of the United Kingdom,
however, invites attention to what was said concerning this case
in the Memorial and submits that the conclusions there set out
are perfectly correct.
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With regard first to the translation of the judgments, it was not
claimed in the Memorial that the whole of the judgments were
included in Annex g : it is not believed, however, that any relevant
passage was omitted. The Government of the United Kingdom
notes the alternative translation offered by the Counter-Memorial
and, though in some cases preferring its own translation, is quite
prepared to accept this as an adequate working translation for
the purposes of the case. None of the suggested amendments affect
in any way the argument developed in the Memorial. Since the
preparation of the Memorial the Government of the United King-
dom has obtained a translation of the Opinion of Dr. Rastad and a
copy of this translation (omitting one irrelevant passage), made by
Mr. Nansen, is attached—Annex 31.

83. In view of the full examination of the judgments given in
the Memorial, the Governiment of the United Kingdom can restate
its argument, in relation to the Norwegian objections, quite briefly :

(a) The Court, following the opinion of Dr. Rastad, with only
one dissentient, held that there was no evidence, in 1927,
that Norway had appropriated any waters which did not
lie within a fjord or within 4 miles from the mouth of a fjord,
or from land, except in the two areas covered by the Decrees
of 1869 and 188¢ ; that the Rescript of 1812 furnished no
clear guidance, and that no historic title had been shown.

(b) Dr. Raestad, in his opinion, made it clear that he was not
considering what areas Norway  could legitimately claim
under international law but only to what areas Norwegian
title had in fact been established by legislation or historic
usage. The conclusions which the United Kingdom draws
from the opinion and the judgments similarly do not relate
(directly) to what Norway could legitimately claim, but
only to what she had in fact effectively claimed in 1g27.

{c) Dr. Raestad’s examination of the Rescript of 1812 and of the’
Decrees of 1869 and 188g leads to conclusions which are
entirely in accordance with the arguments previously put
forward in this Reply. He explains that the Rescript of
1812, as would be expected from the circumstances in which
it was issued, gives no clear guidance as to the manner in
which base-lines are to be drawn, and he treats the Decrees
of 1869 and 1889 as particular legislation applicable to limited
areas. He contrasts the Rescript of 1812 with some foreign
regulations, which state that the sea territory is to be reckon-
ed from “the coast and its bays” when it is possible to estab-
lish from historical evidence what is to be considered by
“bays” or whatever other expression has been used. The
rescript, he states, contains nothing similar. The indefinite
character of the Rescript of 1812 has, he says, not been
supplemented by usage.
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“A rule in law which states that the sea territory is to be reckoned
from base-lines, l'ut not how the base-lines are to be drawn, can
also not come into existence through usage : custom must relate to
something fixed by practice.”

(2) Dr. Rastad treats it as an open question whether—on the
assumption that the territorial imits are to be drawn outside
the “‘skjergaard” '—the method to be adopted is that of an
envelope of circles with a radius of four miles, the centres of
which are situated on the low-water line, including islets
and rocks, or whether a system of parallel lines may be used.
This is quite contrary to the present Norwegian contention
that a system of the latter character has become historically
established.

(e) With regard to fjords, Dr. Rastad states quite clearly that,
even admitting that Norway is entitled on principle to claim
fjords as national territory, the question still arises how a
fjord is to be defined and what limits can be taken.

(/) The Norwegian Counter-Memorial lays considerable emphasis
on the fact that the case was a criminal proceeding and
attempts to dismiss the opinion of Dr. Rastad and the judg-
ments of the Court as irrelevant, on this ground, to the
present case. But this is a distortion of the facts. The fact
that the case was a criminal proceeding was, of course, a
relevant factor in the decision, but it only became relevant
after the analysis had been made of the nature of Norwegian
law on territorial waters. Both Dr. Rastad’s opinion and
the judgments of the Court proceeded on the basis that, the
law (derived from the Rescript of 1812, from historic usage,
etc.) being, as in their view it was, uncertain, the accused
must in a criminal proceeding be given the benefit of the
doubt. Dr. Rastad, moreover, clearly explained that the
relevant question in deciding whether the accused had
committed an offence was whether the limits of sea territory
had been laid down either by legislation or by customary law,
and it was precisely because no such legislation or customary
law could be found, which clearly applied to the area in
question, that he considered that the accused ought to be
acquitted. The fact that the proceedings were criminal
therefore in no way invalidated the analysis which was made
by the Court and by Dr. Rastad of Norwegian legislation
(including the Rescript of 1812) and of Norwegian customary
law. The emphatic statement in paragraph 144 of the Counter-
Memorial is accordingly inaccurate in two respects ; first, in

1 Tt may be noted that in paragraph 142 of the Connter-Memorial, the Norwegian
Government has somewhat misinterpreted a passage from Dr. Rasstad’s book
FKongens Stramme (p. 353). The translation reads “‘Le skjergaord forme rempart
et borne contre la meér située au deld.” The actual text, however, contains no refer- |
ence to the word boundary (berte),
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stating that Dr. Rastad considered it necessary that the
limit should be established in such a manner as to be clearly
understood by the accused ; and secondly, in suggesting that
Dr. Reestad thought that the accused could only be convicted
on a provision of writfern law. In fact, Dr. Rastad did not
mention the necessity of making the law understood by the
accused and his opinion preceeded throughout on the basis
that customary law, if, but only if, clearly established, would
be a sufficient basis for conviction.

84. With regard to the case of the Lock Torridon, which is dealt
with in paragraphs 146-148 of the Counter-Memorial, this was, as
is pointed out in paragraph 93 of this Reply, a case of an arrest in
the area between the red and blue lines ; it was made in 1933 when
the "tacit modus vivend:” was breaking down, and when, as is
now known, the Norwegian Government had decided to claim the
blue line. It was for this reason, no doubt, that the Court, on evi-
dence presented by the authorities, found that the base-line should

. be drawn from Tokkeboen to Glimmen.

The Court also found, as is stated in paragraph 39 of the Memorial,
that there was no rule that a base-line could not be more than
10 miles in length and it was because of its decision on this point
and with regard to the particular base-line that the Government
of the United Kingdom protested against the condemnation of the
ship after its second arrest and asked for the fine to be remitted—
which the Norwegian Government ultimately agreed to do.

85. On the case of the St. Just, which is mentioned in paragraph 149
of the Counter-Memorial, the observations of the Government
of the United Kingdom have already been fully presented in
paragraphs 45-46 of the Memorial. With regard to the respective
translations the Government of the United Kingdom repeats what
1s said above on the case of the Deutschland.

This case, like the Lock Torridon, arose in 1933 when the “tacit
modus vivendi”’ was breaking down, and when, as is now known,
Norway had decided to extend her claim to the blue lines. It was
also an arrest in the area between the red and the blue lines. It was
no doubt for this reason (as in the case of the Lock Torridon) that
the majority of the Court, in spite of the fact that the Norwegian
Government had in 1924 officially stated the red line to represent
its claim, found in favour of a limit which coincided with the blue
line, and accordingly adopted a different approach from that taken
in the Deuischland,

The Government of the United Kingdom has already commented
(para. 75, footnote, above) on the opinion expressed by one of the
judges that the red line officially sent in 1924 was merely an “‘offer
of negotiation”. Tt was on the contrary a statement of the Nor-
wegian Government’s position. .
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History of the dispute from 1930-1933 (paras. 150-153 of the Counter-
Memorial)

86. The Government of the United Kingdom notes with some
surprise the instructions issued on 22nd February, 1933, to the
Commander of the Fridijof Nansen (Annex 49 of Counter-Memo-
rial) and those issued on 12th April, 1934, to the Naval Commander
in Chief (Annex 50 of Counter-Memorial), the nature of which was
entirely unknown to the Government of the United Kingdom until
their disclosure in the Counter-Memorial.

It appears from the first of these notes (Annex 49 of Counter-
Memorial) that the Norwegian Government in February 1933
issued instructions to its officers to enforce, along a portion of the
Norwegian coast, limits which corresponded with those afterwards
embodied in the Decree of 1935. The base-points mentioned mn the
instruction in fact are identical (except for a small discrepuncy
between Ytre Fiskebden and point No. 23 on the blue line which
was amended by the Royal Decree of 1oth December, 1937) with
points 21-28 of the blue line . The issue of this instruction no
doubt explains the sudden and unexpected change which was noted
by the Government of the United Kingdom at the beginning of
1933 when British ships began to be arrested outside the red line
(see paras. 41-43 of Memorial). Tt is somewhat remarkable that in
the note of the Norwegian Minister in London of 30th November,
1933—by which the “express modus vivend:" was established
(Annex 12 of Memorial}—M. Vogt should have stated that “the
attitude of the Norwegian Government in regard to the treatment
of British trawlers had not been subject to any alteration during
the last 18 months”.

There seems to baye been some confusion in Norwegian official
circles at this time since—as appears from the despatch of
Sir P. Wingfield of 21st December, 1933, an extract from which is
contained in Annex 34, No. 4, of this Reply—the Fridtjof Nansen
did in fact carry charts on which were marked lines corresponding
to the blue lines. Possibly the explanation was that reported to
have been given by M. Mowinckel to Sir P. Wingfield, namely that
the Commission of 1912 made two alternative recommendations,
one for a line more widely drawn than the other, the more extensive
line which was recommended by the minority being the 1935 line.

However, the Norwegian Government did—as the note stated
and as was confirmed by the report of the Storting Committee
(see paragraph g1 below)—assure the Government of the United
Kingdom that instructions had been given to revert to a policy
of enforcement based on the red lines.

\ As regards the base-points of the blue line, given in Apnex 17 of the Memorial,
the distance between points 13 and 14 should be 12:8 miles and not 2-8 miles as
stated in the Memorial.
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87. The second instruction dated 1zth April, 1934, laid down
for the coast of the County of Nordland that the limits proposed
by the rgrz Commission should be applied. This instruction was
expressed to be confidential, which is not surprising, since it was
directly contrary to the assurance which the Norwegian Govern-
ment had given in its note of 30th November, 1933.

88. The Government of the United Kingdom is not here con-
cerned with the motive which may have inspired the Norwegian
Government to issue such instructions to its officers, but it appears
somewhat remarkable to claim, as does paragraph 151 of the
Counter-Memorial, that these instructions bear witness to the
“continuity of Norwegian jurisprudence”. The Norwegian Govern-
ment had prior to this date neither made known the recommen-
dations in detail of the 1912 Commission nori ts intention to act
upon them, had repeatedly given the answer to United Kingdom
enquiries that the matter was still under consideration, and, when
pressed to declare its attitude, had dene so on the basis of the red -
lines, The Government of the United Kingdom cannot, therefore,
understand how it can be said that jurisprudence is established

_or continued by the issue of confidential orders which were quite
inconsistent with the attitude the Norwegian Government had
taken in public prior to that date. '

89. The Norwegian Government complains in paragraph 152 of
the Counter-Memorial that, by referring in the Memorandum of
27th July, 1933 (Annex 1I of the Memonal), to “‘extending terri-
. torial waters even beyond the utmost limits claimed in 1g24",
the Government of the United Kingdom is seeking to bind the
Norwegian Government by referring to the Oslo conversations
contrary to the reservations made at the time. As has been shown
above (para. 77), the Government of the United Kingdom is not
seeking to do this, but merely to show that Norwegian opinion
at a certain date was in favour of lines drawn as the red lines on
the 1924 charts. In spite of the formal character of the Memo-
randum of 27th July, 1933, no reply was sent by the Norwegian
Government nor was any denial made of the statement expressly
referring to “the limits claimed in 1924 which is quoted in para-
graph 152 of the Counter-Memorial.

It is evident that the Norwegian Government at the time was
not prepared to challenge the statement that certain particular
limits had been claimed during the Oslo conversations,

-go. Paragraph 153 of the Counter-Memorial, referring to para-
graph 42 of the Memorial, charges the Memorial with destroying the
allegation already made that a tacit modus vivendi on the basis of.
the red line had been made in 1925. In fact paragraph 42 of the
Memorial does nothing of the kind. It merely refers to the fact that
i 1933 the red line (tacit) modus vivendi was apparently breaking
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down on account of Norwegian persistence in that year in arresting
ships outside the red line and hazards the opinion that his was
becanse Norway was already claiming the blue line. Not only are
these contentions fully consistent with the existence of a tacit modus
vwends, but they are now shown to have been completely accurate
since the orders now seen to have been issued by the Norwegian
Government (Annexes 49 and 50 of the Counter-Memorial) prove
that in fact Norway had determined to enforce the 1g12 Report in
1G33. Such inconsistency as there was lies in the conduct of the
Norwegian Government, which in November 1933 led the Govern-
ment of the United Kingdom to suppose that she would not take
action beyond the red line (Annex 12 of Memorial) and at the same
time issued orders to its officers to enforce the limit up to the
blue line.

g1. Paragraphs 154-155 of the Counter-Memorial consist sub-
stantially of attempts by the Norwegian Government to evade the.
conclusion, that agreement was reached in 1933 on an express modus
vivendt on the basis of the red line. It is first said that the United
Kingdom Memorial gives the impression that M. Asserson, the
head of the Norwegian Fisheries Department, came to London to
discuss the question of the limit of territorial waters. It is difficult
to see how this impression can have been given since paragraph 43
of the Memorial clearly states that the object of the informal dis-
cussions was to reach a modus vivendi. The Memorial certainly
intends to suggest nothing else. When M. Asserson arrived, the
question of a modus vivendi was immediately raised ; the Norwegian
Government alleges in paragraph 155 of the Counter-Memorial that
M. Asserson was not prepared to discuss it, but, however that may
be, the conversations ultimately resuited in the note of 30th Novem-
ber, 1933 (Annex 12 of Memorial). This note, after denying that
Norway had changed her attitude m the past 18 months, continued :
“In order to affirm this and desiring to avoid any friction, my
Government have given instructions to the Norwegian control
vessels enforcing the necessity of masntaining the practice which for
vears has been followed in this matier.”

The Norwegian Government, relying on the fact that the note
does not refer expressly to the red lines, now seeks to maintain that
the note did nothing more than to reaffirm the Norwegian alleged
practice of acting with moderation. k

There is fortunately no need for a lengthy argument on this point
since the matter is put beyond doubt by the report of the Foreign
Affairs Committee to the Storting which was made in connection
with the 1935 Decree, to which reference has already been made.
The relevant passage in the report (para. 21) is set out in full :

“The committee are further aware that the base-lines which they
recommend on certain points are somewhat longer than the so-
called ‘red lines’ indicated on some British charts. These latter
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lines have never been recognized by Norway, and they have no
authoritative title except inasmuch as the Norwegian Minister in
. London, in a mote of 30th November, 1933, promised that the
Norwegian fishery inspection vessels would abide by these lines—
which, however, were not directly mentioned in the note—until
further notice : ‘This ste%has been taken pending the decision of the
Storting in regard to a Bill establishing the base-lines of the Nor-
wegian territorial waters."” (Vol. I, Memorial, p. 191))

g2. The Government of the United Kingdom did nothing more
in its Memorial than to state the position as it is established in this
report and does not easily understand why the Norwegian Govern-
ment should have thought it appropriate to devote several pages
of evasive argument in an attempt to obscure it. In the face of the
report it is impossible for the Norwegian Government successfully
to deny that the note of 30th November, 1933, referred to the red
lines (without naming them) and not to some other practice of
Norway for which there is no satisfactory evidence.

03. The documents accordingly show beyond doubt that,
although Norway from 1933 onwards decided to enforce her claims
up to the blue lines, she had not disclosed this intention but had—
from November 1g33—agreed to a medus vivendi under which
British ships would not be arrested provided that they kept oufside
the red lines. Her actions in this period completely confirm this
conclusion. Reference to the tables at Annex 32 shows that, of the
" eighteen ships warned affer the coming into effect of the express
modus vivendi (lettered h-y), all except two were in areas between
the ved and blue lines, the remaining two being, according to the
Norwegian data, either on the red line or only just inside it (Nos. k
and x). The practice is shown especially clearly in two areas situated
between the two lines: first the area off Berlevaag (Annex 2,
chart No. 5, of Counter-Memorial) in which no fewer than eight
ships were warned (two before and six after the express modus
vivends) and secondly the area of Loppehavet (Annex 2, chart No. 8,
of Counter-Memorial) where four ships were warned.

As a contrast to this, as can be seen by referring to the list of
arrests, noi one single ship was arrested after the express modus
vivendi became effective carly in 1934 in any area between the red
and blue lines. The only ships at any time arrested in such an area
were so arrested in one of two periods. The first of such periods
was in 1933 (Loch Torridon, Crestflower, Loch Torridon again and
Ewmma Richardson) when, as has been stated, the “tacit modus
vivends”' was obviously breaking down : it was in fact the arrests
of these ships in these ateas which caused the Government of the
United Kingdom to take the initiative which led to the “express
modus vivendi’'. The second of these periods was in 1949 when
Norway had announced a policy of full enforcement of the blue
lines commencing with the Kingsion Peridot (No. 58) and conti-




REPLY OF THE UNITED KINGDOM (28 XI 50) 385

nuing with the Arctic Ranger, Lovd Plender, Equerry and Lord
Nugffield, arrests which led to the institution of the present litigation.

A more complete proof of the existence of the modus vivendi
based on the red lines could scarcely be demanded,

94. The Government of the United Kingdom feels justified in
submitting accordingly that its account of the situation relating
to the red lines and the successive modus vivend: accord entirely
with the facts.

Application of the Royal Decree of 1935 (para. 159 of the Counter-
Memorial)

95. The Government of the Umted Kingdom agrees with what
is said in paragraph 150 of the Counter-Memorial relating to the
sphere of application of the 1935 Decree.

The period after 1935

Events subsequent to the Royal Decree of 1935 (paras, 139-172 of the
Counter-Memorial)

96. The Government of the United Kingdom has no observations
to make on the discussions which immediately followed the 1935
Decree. With regard to the meeting between the British Minister
and M. Koht on 16th October, 1935, referred to in paragraph 163
of the Counter-Memorial, the actual fext of the message which
Mr. Dormer was instructed to communicate is included as Annex 34,
No. 1, of this Reply. In Annex 34, No. 2, is contained Mr. Dormer’s
report of the meeting. The background to this message is provided
by a minute of the conversation which Sir L. Collier (then head of
the Northern Department of the Foreign Office) had with the Norwe-
gian Minister in London on 28th September, 1635, and to which
some reference is made in paragraph 163 of the Counter-Memorijal.
(This minute is Annex 34, No. 3, of this Reply.) It is seen from
this that the British declaration that a fishery protection vessel
might have to be sent was made necessary by the fact that trawlers
were about to leave for the fishing grounds and no adequate assu-
rance had been made by the Norwegian Government regarding the
maintenance of the “red line'" arrangements.

97. This British declaration is characterized by the Counter-

Memorial as “a threat”, It is, however, appropriate to point out
that :

(a) in spite of the fact that Norway has, in the face of repeated
British protests, forcibly arrested a large number of British
ships during the years since 19235 and in spite of the strong
feelings such action has given rise to in British fishing circles,
the United Kingdom has never resorted to force throughout
the course of this dispute but has always endeavoured to

25
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settle it by peaceful means. The Government of the United
Kingdom was in fact at this time suggesting that the differ-
ence between the two countries should be settled by arbitra-
tion (see para. 52 of the Memorial).

(6) Even if the Government of the United Kingdom had decided
to send a fishery protection wvessel to safeguard British
interests in disputed waters, it would have been doing no
more than the Norwegian Government actually did by
sending armed vessels to those same waters to safeguard
Norwegian interests.

(¢) Had the United Kingdom not been fundamentally averse
from the use of force on any pretext, the United Kingdom
would not have been placed in the situation in which it
now is during the proceedings of this case, which has resulted
in British fishermen being excluded from the right to fish
in waters which they claim are open to them, while Norway,
which has been prepared to use force, tranquilly enjoys the
benefit of exclusive rights in these same waters,

98. With regard to paragraphs 165-166 of the Counter-Memorial,
the Government of the United Kingdom has no knowledge of the
activities of German fishing boats during the German occupation
of Norway. The Government of the United Kingdom would be
surprised if German fishing off the Norwegian coasts assumed
any noticeable proportions during a period of intense submarine
and air action. As an indication of the German attitude during
normal peacetime conditions, the Government of the United King-
dom prefers to refer to the official protest made on 23rd October,

.1935. The French circular letter referred to in paragraph 166 appears
to have been sent out by the Central Committee of French Shipow-
ners with a view to ascertaining the views of French shipping inter-
ests on the practical advisability of protesting against the 1935
Decree, From its terms it does not seem as if the terms and effect
of the decree were clearly appreciated. The letter at any rate fails
to perceive the distinction between measures of conservation or
police outside territorial waters (which is what the Decree-Law of
1862 was concerned with) and measures of extension of territorial
waters, It would certainly be incorrect to say that France considered

 herself justified in extending her territorial waters—her signature

of the Conventions of 1839 and of 1867 (unratified) and her adoption
of the North Sea Convention of 1882z show the contrary. The
circular at the most shows that French shipowners did not consider
that the decree affected their interests to any substantial extent.
So far as the legal position is concerned there is no reason to suppose
that the French Government has departed in any way from the
attitude so clearly defined by it in 1868 and 1870.

99. With regard to paragraph 168 of the Counter-Memorial, it is
important for the sake of clarity to appreciate that there were four
separate periods, of “lenient enforcement”, namely :
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(@) Under the instructions issued by the Government ‘of Norway
in 1908 (para. 95 of the Counter-Memorial, and para. 63 of
the Reply).

(b) Under the red line “tacit modus vivendi” from 1925 until the
arrangement began to break down in the beginning of 1933.

(¢) Under the red line “express modus vivend:'" which, by arrange-
ments made in November 1933 (Annex 12 of Memorial),
became effective in the beginning of 1934.

(d) Under the Royal Decree of 1635, which lasted from the pro-
mulgation of that decree until Norway announced a policy of
strict enforcement in 1948.

The Government of the United Kingdom was of course fully
aware that the “express modus vivends”’ of 1933 had been brought to
an end by the 1935 Decree—it had been so informed by M. Koht
on 22nd August, 1935 (para. 57 of Memorial and para. 159 of the
Counter-Memorial). Nevertheless it was justified in supposing and
did suppose that the assurance given by M. Koht con 7th October,
1935 (Memorial, para. 52), that the decree would, provisionally, be
leniently enforced, meant that, although the decree was in no way
suspended, action against British trawlers was not to be taken
beyond the red line. It was for this reason that British shipowners
were informed that the Government of the United Kingdom regarded
the red line as still effective (para. 53 of the Memorial). M. Koht’s
Press statement reported in paragraph 168 of the Counter-Memorial
is quite consistent with this. He said that there “exists’” no agree-
ment regarding the red lines—which was literally correct since the
“express modus vivendi” (which was such an agreement) had lapsed
—and that Norway had never bound herself to accept the red lines

s “lignes de démarcation véritables en mer” which the United
Kingdom had never asserted they were. He agreed that there was
a policy of lenient enforcement, without stating up to what limits :
the Government of the United Kingdom naturally supposed these
limits to be the red lines,

100. The Government of the United Kingdom has no observation
te make on paragraphs 169-171 of the Counter-Memorial, except to
say that the conversations which took place in 1948-1949 were
embarked upon as the result of Norwegian initiative. The Govern-
ment of the United Kingdom, being firmly of opinion that the blue
lines were contrary to law, was desirous at this time of proceeding
without delay to bring the question of their legality before the Court.

101. With regard to paragraph 172 of the Counter-Memorial, it
is important to make clear that there were four sets of lines drawn
on the charts of the Norwegian coast at various times. From the
point of view of their significance, the relevant distinction is whether
they were drawn before 1935, when Norway had not yet decided
her policy, or after 1935 when she had done so. The latter group of
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lines (those drawn in 1938 and 1940), having been drawn as com-
promises in the course of negotiations which proved abortive, are
of course of no interest for the purposes of the present case. But the
earlier group (i.e. those drawn during the Oslo and London con-
versations) are of considerable significance since they—in particular
those drawn in 1924—provide direct evidence of.the maximum
extent of Norwegian claims at the time, and show that these claims
did not coincide with the recommendations of the Commission of
1912 which were afterwards embodied in the 1935 Decree. The lines
drawn in 1924 were nol proposed as cCompromises.

Arrests and warnings (pata. 173 of the Counter-Memorial)

102. The Government of the United Kingdom has already (paras.
80 and g3 of this Reply) drawn attention to the extent to which the
places of arrest and of warnings from 1924 onwards confirm the
argument submitted by the United Kingdom regarding the red
lines. It has no further observation to offer on paragraph 173 of the
Counter-Memorial or on Annex 56. Since the delivery of the Memo-
rial one further arrest has taken place, of which details are contained
in paragraph 517 of Part III of this Reply.

Conclusion of Part I (paras, 174-181 of the Counter-Memorial)

103. The case which is sought to be established by the Norwegian
Government in the first part of its Counter-Memorial is that there
were developed in the course of the nineteenth century certain
fundamental rules for the delimitation of territorial waters for fish-
ing purposes, which rules were clear and definite, were repeatedly
stated by Norway, and which are simply carried into effect, in
relation to the portion of Norwegian coast which lies north of lati-
tude 66° 28’ 48’ N., by the Royal Decree of 1935,

In reply to this the Government of the United Kingdom has
sought to show, in this Reply, that apart from the limit of four
miles (one league) and apart also from certain rights over fjords and
sunds which may admittedly have been acquired on historic grounds,
there were no such clear and definite principles as would of them-
selves justify the Royal Decree of 1935. The Rescript of 22nd Febru-
ary, 1812, which was originally issued for purposes connected with
neutrality, came, it is true, to be interpreted and applied for the
drawing of fishery limits, but itself stated no rule as to the manner
in which base-lines should be drawn, nor did it offer any solution to
the problems which arise when base-lines are to be drawn across the
mouth of bays, between islands or partially submerged rocks and
points on land or other islands or rocks or in connection with coastal
archipelagos. The Decrees of 16th October, 1869, and the gth Sep-
tember, 188g, dealt only with small sections of the coast and
established no principle applicable to other sections. They recog-
nized the necessity for confining the claims of the coastal State,
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even in relation to fishing banks as to which a case of immemorial
user could be established, within limits authorized by rules of inter-
national lJaw ; they admitted the necessity of justifying and, indeed,
attempted to justify, certain apparent departures from these rules
by special geographical and hydrographical considerations of a kind
that would meet the legitimate requirements not only of the local
inhabitants but of foreign fishermen. They established no rules as
to rocks partially submerged or as to cutlying rocks beyond a four-
mile limit or as to the drawing of lines across the mouth of bays. If
there were any principles inherent in these laws which applied
particularly to Norwegian territorial waters, such principles had not
been accepted or recognized internationally : France, while not dis-
puting the particular limits defined, had explicitly refused to
recognize any system on which they were based, and any implied
acquiescence by other States could not do more than confer a title
to the particular areas claimed.

In relation to the area of this present dispute, Norway had, before
the first World War, claimed exclusive fishing rights in “Norwegian
territorial waters”, but had not specified her claims in any detail,
The Norwegian Government has not, by the evidence produced,
established either that local fishermen exercised an exclusive right
of fishing over the area covered by the Royal Decree of 1935, or
that Norwegian legislative or administrative authority was exer-
cised over this area.

In 1908 Norway had given some indication that she regarded a
ten-mile rule for bays as enjoying some status in international law.

In 1912 she had received the report of the Commission on Terri-
torial Waters which had, in a document which was not published,
recommended substantially the limits afterwards embodied in the
1935 Decree, but she hesitated for 23 years before applying these
recommendations. After the first World War, although pressed on
many occasions to do so, Norway had still not—for whatever reason
—officially declared the nature of her claim but had, in 1924, as the
report of the Storting Committee and the report of the Ministry of
Foreign Affairs show, expressed her claims as at that date by the
red lines—such lines not being anthoritative—and had in the follow-
ing years up to 1935, except for a short period in 1933, acted and
allowed British vessels to act as if these lines represented the best
information available at the time, Even these lines were at the time
regarded by the United Kingdom as exceeding what was permitted
by international law,

The Government of the United Kingdom does not dispute that
Norway had fully reserved her right to claim other limits and does
not assert that Norway is precluded, or bound, by virtue of the
red lines, from putting forward wider claims. But the Government
of the United Kingdom is entitled to point to the red lines for the
purpose of showing :
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(a) That Norway did not prior to 1935 state her claims as finally
shown on the blue lines, but only stated claims as shown on
the red lines (the latter being admittedly not authoritative).

(b) That the blue lines do not represent automatic and self-
evident applications of any pre-existing principles there may
have been : if they had done so, they would have been pro-
mulgated earlier, and would certainly have been given,
instead of the red lines, as Norway's views in 1924. In fact
both the red lines and the blue lines (and possibly other lines
which could be drawn) can be said to be partially consistent
with principles previously applied by Norway in view of the
vague character of these principles : the blue line represents
the most extensive claim yet put forward and it is for the
Court to judge whether, even assuming that there were
certain principles which, for traditional and historic reasons,
it was entitled to apply, this particular application was
justifiable.

It is significant to observe that the blue lines have professedly been
drawn with the object of preserving for the coastal inhabitants the
fishing areas of which they are said to have been in enjoyment—
and in particular the fishing grounds off Berlevaag and Loppehavet
thus departing in a vital respect from the principle followed by the
Decree of 1869 which, as the Exposé des Motifs {Annex 16 of Coun-
ter-Memorial) shows, explicitly recognized that, even in respect of
fishing areas where a claim of this nature could be sustained, there
was no justification for extending Norwegian territorial waters
beyond the limits recognized as proper by international law.
Moreover, it is clear from the attitude of the local population in
1908 that it did not itself consider that protection could be obtained
for these grounds without an extension of what was properly
Norwegian territorial waters. '

104. The facts stated in the preceding paragraph have already
provided the answer to the argument set out in paragraph 176 of
the Counter-Memorial that Norway should not be prejudiced by
any concession made by her, on a basis of amicable understanding
in applying her own legislation. The Government of the United
Kingdom does not seek to prejudice her in this way. The Norwegian
Government refers to a passage from the British Counter-Case in
the Norith Atlantic Coa stFisheries Avbitration in which, after
stating that

“She EGreat Britain] has invariably coupled with these conces-
sions a declaration of her full claim”,

it proceeded to contend that Great Britain should not be prejudiced
by such concessions having been made. _

The Government of the United Kingdom fully accepts the prin-
ciple there stated, but it does not apply to Norway’s position in
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this case. As above stated in paragraph qg, there were four separate
periods in which “leniency” was applied by Norway. The principle
does not apply to any of the first three periods, since Norway had
never before 1933 stated the full extent of her claims, except in so
far as she had assented to the non-authoritative expression of them
in the red lines.

As to the fourth period, the Government of the United Kingdom,
of course, seeks to make no use to the prejudice of Norway of any
concessions she may have made since the publication of the blue
line, in the enforcement of that line.

105, For the reasons above stated the Government of the United
Kingdom, while admitting that Norway has an historic title to a
territorial belt of a width of ‘four miles and also that she has an
historic title to certain fjords and sunds, submits that the base-
lines as regards the coast generally (where Norway has no historic
title) fall to be determined by the Court in conformity with the
rules of international law. In regard to fjords where Norway has
an historic title, she has no right to waters which are not within
lines drawn between what may reasonably be considered to be
the natural geographical entrance-points of the indentation in
question. In the case of the Varangerfjord the Norwegian closing
line is admitted.

The conceptions of the Government of the United Kingdom
concerning the delimitation of Norway’s maritime territory are
shown in the charts contained in Annex 35 of this Reply and further
explained in Chapter V of Part IL.

PART II

The applicable principles of international law re-examined in the
light of the Norwegian Government’s contentions in the
Counter-Memorial

CHAPTER I, —HISTORICAL EVOLUTION OF INTERNATIONAL
MARITIME LAW

Introductory

106, The Norwegian Government, in Part II of the Counter-
Memorial, criticizes the contentions of the United Kingdom Govern-
ment in its Memorial concerning the principles of international law
applicable in the present case. This criticism is shaped on the follow-
. ing broad plan. First, there is a preliminary argument, based on
an historical account of the law of coastal waters, the general
object of which is to persuade the Court that on the failure of the
1930 Conference there ceased to be any system of fixed limits
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for determining the extent of a State’s coastal waters. This some-
what anarchical argument is followed by a statement of the Norwe-
gian concept of territorial waters which, thinly disguised, seems to
amount to a theory that every State may fix its own coastal waters
according to its own idea of what are its legitimate claims. Next
comes an exposition of the characteristics said to be required in a
rule of customary international law and of the methods available
to prove a customary rule, the general object of which 1s to show
the impossibility of establishing any customary rule applicable
to the present case. The argument continues by contesting that the
rule that the tide-mark along the coast is the base-line from
which territorial waters are measured is the primary rule to which
all other rules sanctioning a different base-line are exceptions.
The Norwegian Government concludes these general arguments
concerning the applicable rules of law by contending that the burden
of proof rests on the United Kingdom in the present case in regard
not only to the facts but also to the law. The remainder of the
Counter-Memorial examines the contentions of the United Kingdom
in regard to the exceptional rules for bays, islands, etc. It deals
finally with Norway's claim to an historic title, which has, however,
also been dealt with in Part I of the Counter-Memorial and has been
answered to that extent in Part I of this Reply. The United King-
dom Government in this Reply will answer the criticisms of its
own arguments and deal with the new contentions of the Norwe-
gian Government in the same general order as is adopted in the
Counter-Memonial. It will, however, depart from that order where

it may seem desirable to do so for the proper presentation of its
own argument.

Historical review of internaiional mavitime law
(Paras. 182-186 of the Counter-Memorial)

107. The Government of the United Kingdom naturally agrees
with the Norwegian Government that the modem history of the
law of the sea took shape at the end of the controversy between
mare clausum and mare liberwm and that, when this controversy
first arose, several States claimed varying forms of maritime
jurisdiction over large expanses of the oceans and seas. It is also
common ground that when the controversy ended with the triumph
of the principle of the freedom of the seas, these extravagant claims
to maritime dominion were abandoned and that to-day the law
of coastal waters represents a compromise between the claims of
coastal States and the principle of the freedom of the seas.

108. Norway, however, disagrees with the contention in para- -
graphs 65 and 66 of the United Kingdom’s Memorial that the com-
promise between the individual claims of coastal States and the
rights of the international community in the oceans and seas is
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to be worked out on the basis of a presumption in favour of the
freedom of the seas. The United Kingdom's contention is said to
be disproved by the historical development of the law of the sea
since “‘it is not the sovereignty of the State which has encroached
on the high sea but the free sea which has pushed back the sover-
eignty of the State’. Even if this estimate of the historical develop-
ment of maritime law contained the whole truth, it would scarcely
be sufficient to demonstrate the error of the United Kingdom’s
contention. The fact that the maritime territory of coastal States
has been compelled to retreat before the freedom of the seas would
seem to indicate a presumption in favour of the latter principle and
at any rate no presumption in favour of the former 1.

109. But the observation that it is the free seas which have pushed
back the sovereignty of the coastal State is only a half truth. The
triumph of the principle of the freedom of the seas destroyed the
whole basis of the old claims to a wide dominion over the seas.
Sovereignty over coastal waters under the modern law is far from
being a simple abridgment of earlier and more extensive claims.
It is clear, and is now generally recognized, that the modern law of
coastal waters has not a single historical origin but has been woven
from several different threads. The Norwegian jurist Rastad, for
example, summed up the development of the territorial seas in the
following terms :

“Mais la mer n'est pas un accessoire nécessaire de la terre en ce
sens que tout Etat maritime doit nécessairement avoir un territoire
maritime. L'histoire nous apprend que c'est par une évolution
lente et tardive que les Etats ont affirmé leurs droits sur mer,
Et ‘¢’est par une consolidation des droits ainsi acquis, consolidation
qui est vieille d’'un siécle seulement, que les Etats ont abouti a
cette souveraineté maritime dont ils se targuent aujourd’hui. Aun
point de vue historique, Ia mer territoriale n'est pas sortie d'une
occupation de la mer, mais des occupations successives de certains
droits sur mer, réunis plus tard en un faisceau qu’on est convenu

Tkl

d'appeler souveraineté.” (La Mer terviloriale, p. 162.)

The United Kingdom will revert to the question of the presump-
tion in favour of the freedom of the seas when replying to the obser-
vations in the Counter-Memorial concerning the burden of proof
in the present case (see paras. 218-222 below). It only draws atten-
tion here to the fact that the historical movement from mare
clausum to mare liberum confirms rather than disproves the primacy
of the principle of the freedom of the seas.

t An analogous development may be perceived in the sphere of municipal law.
At one time large numbers of people were slaves and many more were living under
rigarous conditions of service. There was then a conflict between rights of property
in slaves or serfs and the freedom of the individual, which ended in the triumph of
the freedom of the individual, It does not follow that, because the “‘frecdom of
the individual” has pushcd back the "right of property in slaves”, that thereis a
presumption against freedom and in favour of rights of property over individuals.
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The cannon shot and the 3-mile limit up to the early twentieth century
(Paras. 187-197 of the Counter-Memorial)

Norwegian arguments

110. Continuing its historical argument, the Norwegian Govern-
ment next maintains that

(a) the 3-mile limit began and continued simply as an applica-
tion of the cannot-shot rule by the Italian writer Galiani
(paras. 188-189q) ;

(b) it was introduced into international practice through Anglo-
American practice (para. 189) ;

(¢) until about 1860 the static condition of ballistics preserved
the plausibility of the identification of the 3-mile limit with
thre cannot-shot rule (para. 1go) ; but that

(@) with the progress of artillery, the 3-mile limit lost contact
with the principle on which it was founded (para. 192);

(e) a choice between the rapidly diverging rules then hecame
necessary (paras, 191-193) ;

(f) the cannon-shot rule was still sometimes invoked and that
even Great Britain was hesitant about finally adopting the
3-mile limit (para. 195) ;

(g) proposals for extending the limit were made at the turn of
the century, in particular by the Netherlands (para. 197) ;

(%) although the 3-mile limit had the support of “a respectable
numbEr of States, including most of the Great Powers”,

“numerous States” remained refractory about mamtammg
wider claims (para. 198) ;

() in consequence, the 3-mile limit at the dawn of the twentieth
century rested on a narrow and fragile basis {para. 1¢8) ;

(7) between 1900 and 1930 Great Britain embarked on a diplo-
matic offensive for the establishment of the 3-mile limit which
ended in failure at the 1930 Conference (paras. 198-200).

111. The United Kingdom Government in these proceedings
before the Court has accepted Norway'’s claim to a 4-mile maritime
belt and in paragraphs 148-152 below it gives the reasons for its
recognition of the Norwegian claim. The width of the belt of terri-
torial sea which Norway 1s entitled to claim is not therefore in con-
troversy between the Parties. Norway however has contended in
her Counter-Memorial that neither the 3-mile nor any other fixed
limit is of any legal relevance in determining the total extent of a
State’s coastal waters. It is not therefore possible to pass over with-
out comment the inaccurate account of the history and status of
the 3-mile limit which is given in the Counter-Memorial.
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Researches of Restad

112. Among the important scientific studies of the history of
territorial waters and, in particular, of the cannon-shot rule are
those of the Norwegian jurist, Rastad, who represented Norway at
the 1930 Codification Conference. These studies of Rastad seem to
have been more profound on this point than those of previous
writers, who seem to have studied the matter superficially. It was
on the basis of these superficial studies that the statemenis in the
British Parliament and elsewhere had been made, which the
Counter-Memorial cites in support of some of the contentions
enumerated in paragraph 1ro above. The historical researches of
Rastad led him to express very different opinions concerning the
development and status of the 3-mile limit from those found in the
Counter-Memorial, His conclusions are to be found in an article
published in the Revue générale de Droit international public (1912),
pages 598-623, and in his book La Mer territoriale, pages 103-185,
published the following year.

Rastad, in the course of his historical studies, demonstrated that

(i) the cannon-shot rule was in no way founded on considera-
tions either of occupation of the sea or defence of the land
but was concerned with the protection of neutral commerce in
time of war (Revue générale de Droit international public
(x912), pp. 619-620) ; -

(ii) coastal fisheries in the eighteenth century were with a few
exceptions (these exceptions included Norway) free to all
while smuggling was dealt with by a quite independent
exercise of jurisdiction (7bid., p. 610) ;

(ii) at first some States applied the range of vision as the limit
within which belligerents must respect neutral commerce
off their coasts, but under pressure from belligerents this
limit was deliberately reduced to the smaller limit of cannon
range (2bid., pp. 600, 611 and 620) ;

(iv) cannon range was chosen not on any theory of effective
exercise of power by the coastal State but simply as a well-
known nautical measure—it being a standard measure of
distance used in sailing manuals (:6¢d., p. 601) ;

(v) the rule, which at first related only to fortified places where
actual cannon existed, was extended during the eighteenth
century notionally to the whole coast (sbid., p. 620) ;

(vi) the science of ballistics having long been stationary, cannon
range was adopted with the intention of fixing a finite and
moderate measure of distance for the purpose of the neutrality
rule (ibid., p. 601) ;

(vil) when the Italian writer, Galiani, proposed that cannon
range should be taken to be 3 miles, he was only giving
precision to this finite limit (when he suggested the possi-
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bility of a wider limit of 2 leagues he was suggesting an
alternative and different method of fixing the distance)
(tbid., p. 613) ;

“(viii) after the acceptance of Galiani’s proposal in Anglo-American
practice, the 3-mile limit, though developed from the can-
not-shot rule, became an independent rule accepted by the
majority of States (ibid., pp. 617-619) ;

(ix) eighteenth-century statesmen had not contemplated an
extension of the meutrality belt with an increase in the
range of guns and that the 3-mile limit was intended to
supersede the cannon-shot rule (zbzd., p. 621) ;

(x) where cannon range is afterwards found in diplomatic docu-
ments, it is used as the equivalent of 3 miles rather than that
the measure of 3 miles is used as the equivalent of cannon
range (zbid., p. 621) ;

(xi) in any event cannon range had never been used in inter-
national practice with regard to fisheries and the 3-mile
limit was applied to fisheries in the nineteenth century
independently of the cannon-shot rule of the previous
century (¢b2d., p. 618). In short, Raestad concludes that the
generally adopted rule of intermational law in the nine-
teenth century concerning the extent of territorial waters
was the 3-mile limit, not cannon range (i4:d., p. 619).

Researches of Restad confirmed by those of Walker

113. Reestad’s conclusions are in general confirmed in a more
recent study of the cannon-shot rule by W. L. Walker? (Brilish
Year Book of International Law (1945), Vol. 22, pp. 210-231), which
is based on the writer’s researches into e:ghteenth—century records
in the archives of the French Admiralty, Walker points out that in
eighteenth-century practice the cannon-shot rule was still essentially
a rule-—mainly found in Mediterranean practice—forbidding capture
of prizes within the range of the actual cannon of individual fortified
places ; and that the concept of a definite belt along the whole coast
was a feature of the practice of northern Europe, particularly of the
Scandinavian countries, He concludes that the true origin of the
modern concept of territorial waters is to be found in northern
Europe rather than in the Mediterranean cannon-shot rule. He
emphasizes that cannon range in Galiani’s day was much less than
3 miles, so that identification of the 3-mile limit with cannon range
does not carry conviction. He mentions that, when Galiani in 1782
proposed the fixing of cannon range at 3 miles, he had been engaged
to write a book in defence of the armed neutrality of the northern
. Powers who had already adopted as their neutrality limit a Scandi-

navian marine league. Walker appears inclined to the view that the

7 Barrister-at-law and editor of the fifth edition of Pitt-Cobbett, Cases on [nuter-
national Law (1937), Vol. I1.
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identification of cannon shot with the marine league of 3 miles may
have been a fiction of eighteenth-century jurists striving to bring
together Mediterranean and northern practice. In any event he
shares Rastad’s opinion that the 3-mile limit is a rule independent
of cannon range, for he says (p. 231) :

“In its nature the 3-mile rule looks like a wholly independent
growth from the cannon-range rule and one which, so far from
being the direct descendant of the earlier rule, might properly
be regarded as its supplanter.”

Obsolescence of the cannon-shot rule

114. It is true that in the latter part of the nineteenth century,
when the range of artillery was beginning to increase, the cannon-
shot rule was again sometimes invoked as if it were a rule of inter-
national law, But this “historical reminiscence’”, to use Rastad’s
phrase, was then employed simply as cover to try to justify preten-
sions to wider territorial limits than general practice recognized. It
was an appeal to a dead formula in an attempt—an unsuccessful
attempt—to unsettle the existing practice of States. But the rapid
progress of artillery soon made it impossible to invoke cannon range
even as a philosophic formula. Gidel, referring to the first World
‘War, said :

““La guerre mondiale a irrémissiblement relégué dans les notions
périmées le critére de la portée de canon 4 tous les points de vue
auxquels la technique juridique des relations maritimes interna-
tionales pouvait y avoir recours.” (op. ¢+f., Vol. 111, p. 59.)

‘The second Werld War has rendered cannon range, as a measure
of territorial claims, only conceivable in inter-planetary relations.

Wide acceptance of the 3-mile limal

115. The fact that in Great Brtain itself doubts were expressed
as to the wisdom of fixing the 3-mile limit as the final boundary of
British territorial waters is no proof that at the beginning of the
twentieth century the 3-mile limit “rested on a narrow and fragile
basis”, It is one thing for doubts to be expressed in Parliament,
whether by Ministers or others, on the score of national interests. It
is quite another thing for the Government to abandon a rule regulat-
ing the practice of a large number of States or to admit that indivi-
dual States may enlarge their maritime frontiers without any
common agreement among States as to the proper limits of such
encroachments on the high seas, Against the cautious doubts of
Parliament must be set the solid application of the 3-mile limit by
Great Britain in her international practice 1. The fact that in 1896

1 Asg stated above (para. 112), one of the rcasens for the nature of the opinions
-expressed in Parliament on the cannon-shot rule may have been that, prior to the
examination of this subject by twentieth-century writers, the study of territorial
waters was comparatively superficial.
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the Netherlands proposed the calling of a conference for the adoption
of a 6-mile limit is alse no evidence of the fragility of the 3-mile
limit. On the contrary, it shows that no such extension was con-
sidered possible except by agreement.

116. The true position at the beginning of the present century
was that the 3-mile limit was not narrowly but broadly based
in international practice, being acted on by the great majority
of States in everyday practice. On the other hand, it was not a
universal rule. Norway and Sweden in particular maintainéd their
claims to a league of 4 miles. What Norway calls Great Britain’s
subsequent offensive: for the establishment of the 3-mile limit
meant no more than that she had resolved her doubts in favour
of the maintenance of the limit already generally accepted in inter-
national practice and wished to see it accepted as of universal
application. The efforts of Great Britain and other States to secure
the recognition of the 3-mile limit as a rule of universal application
In a general convention admittedly failed at the 1930 Codification
Conference.

The results of the 1930 Conference
(Paras. zo1-206 of the Counter-Memorial)

Basic position of the 3-mile rule left unaliered

117, The failure of the efforts to make the 3-mile limit a universal
rule did not, and could not, alter the basic position of the 3-mile
limit in international practice as it existed before the conference.
The failure of the conference demonstrated that the 3-mile limit
was not accepted by some States as a rule of universal application,
But, equally, the conference demonstrated that the only common

.measure of agreement among States was that every State recognized
the right of others to assert their sovereignty within a 3-mile limit.
The conference certainly did not create a new rule of international
law permitting a State to assert its sovereignty over a maritime
belt wider than 3 miles regardless of whether other States do or
do not acquiesce in its claim. Customary law being founded on the
assent of States, the basic rule of territorial waters remains the
universal recognition of the right of every State to a 3-mile limit.
Any wider claim must be made good either as an historic title
universally valid or as a title acquiesced in by the particular State
against which it is invoked. That exactly was the position taken
by the United States Secretary Seward with great force and preci-
sion in 1864 in a communication to the Spanish Ambassador con-
cerning Spain’s claim to a 6-mile maritime belt off Cuba (Moore,
Drgest, Vol. 1, p. 710). The passage reads :

“Nevertheless it cannot be admitted, nor indeed is Mr, Tassara.

understood to claim, that the mere assertion of a sovereign, by
an act of legislation, however solemn, can have the effect to establish
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and fix its external maritime jurisdiction. His right to a jurisdiction
of 3 miles is derived not from his own decree but from the law of
nations, and exists even though he may never have proclaimed or
asserted it by any decree or declaration whatsoever. He cannot, by
a mere decvee, extend the limit and fix it at 6 wmales, because, if he
could, he could in the same manner, and wpon motives of inlerest,
ambition, or even upon caprice, fix it at 10, or 20, or 50 miles, without
the consent or acquiescence of other Powers which have a common
right with himself in the.freedom of all the oceans. Such a pretension
could never be successfully or rightfully maintained.”

That also was the view of Rastad in 1913 expressed in his book
La Mer territoriale, where in one passage he said (p. 167) :

“Le plus important, ce n’est pas, du reste, & mon avis, de savoir
quand et comment a eu lieu l'occupation ou l'usurpation de tel ou
tel droit sur la mer cotiére. L'important, c'est de savoir quand et
comment a e lisw le consentement exprés ou lacite des naitons qui
donmne a Poccupation ou & Uusurpation la gualité d’'un tiire de drot.”

Speaking of fishery limits in another passage, he said (pp. 180-
181) .

“Lorsque la péche cotidre a été réservée, en Europe, aux habitants
des pays respectifs, les grandes Puissances maritimes se sont arré-
tées a la limite de trois milles. Elles sont également obligées de
reconnaitre aux autres pays le droit de s’approprier la péche cotiére
jusqu’a ladite distance. Mais, lorsqu'il s'agit d'une imnovation, elies
ne sont pas, & mon avis, obligées de vespecter une zone plus large que
celle de trois malles, Les circonstances particulidres peuvent étre
d’une telle nature qu'il serait considéré comme un acte peu amical
de s’opposer a l'établissement d'une zone élargie ; mais d’obligation,
il n'y en a pas. Par contre, lorsqu'une zone de péche réservée plus
étendue que de trois milles a existé et a été reconnue avant 'adop-
tion, par les Puissances, de la limite de trois milles, alors elles sont
bien obligées de la respecter : un régime originairement légal ne
devient pas illégal du fait que la pluralité des Puissances en adoptent
un autre.” :

Thus he was basing the validity of Norway’s titles to a 4-mile
belt upon the assertion of the claim before the 3-mile limit arose
and the acquiescence of other States in‘the claim, in other words,
upon its character as an historic title, and, as will be seen hereafter,
the United Kingdom'’s attitude to the Norwegian claim to 4 miles
is influenced by precisely these historic considerations.

Gudel's view that the 3-mile vule vepresents the lowest common measure
of agreement

118. That the effect of the failure of the 1930 Conference is to
leave international law only with a lowest common measure of
agreement concerning the width of the maritime belt in the 3-mile
limit is also the opinion of Gidel. The relevant passage has already
been set out in paragraph 35 of the United Kingdom’s Memecrial,
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but is important enough to be repeated here (see Recueil des Cours
de U Académie de Droit international (1934), Vol. I, p. 180) :

“Pour le moment on se trouve conduit & n’attribuer a la fixation
faite par un Etat de ses eaux territoriales au dela de'la limite de
3 milles universellement adoptée comme minimum, qu’une valeur
essentiellement relative, La fixation par I'Etat riverain de I'étendue
de sa mer territoriale ou de ses zones spéciales cHtiéres a bien une
valeur absolue en droit interne a l'égard des nationaux de I'Etat
riverain. Elle n'a de valewr iniernationale que par I'assentiment
individuel de chaque Etat et pour cet Etat sewlement.”

Claims in excess of 3 miles vequive assent of other States

119. The view that claims to a territorial sea in excess of the
3-mile Jimit can only obtain legal force through the assent of other
States, either express or implied from an historic usage, does not
depend on the validity of the United Kingdom's thesis that there
is a presumption in favour of the freedom of the seas. Even if,
as Norway contends, the freedom of the seas and the rights of a
State in coastal waters are fundamental principles of equal value,
the principles governing the formation of customary law, which
are invoked by Norway in paragraphs 2356-260 of the Counter-
Memorial, lead logically and inevitably to the rule stated by Gidel,
and indeed by Rastad. _ :

Views of Swedish and Danish Governments in vegard to claims in
excess of established lisnits in the Baltic

120, The principle formulated by Gidel appears in fact to be
precisely the standpoint of the Swedish and Danish Governments
in their recent notes to the Soviet Government concerning fisheries
in the Baltic. The content of these notes® was described in a Press
release issucd in Stockholm by the Swedish Foreign Ministry on
25th Julv, 1950, as follows :

“In the notes it is stressed that the two countries have never
recognized the right of any littoral State on the Baltic Sea to
establish a 12-mile zone. It is further recalled in the notes that the
limits of the territorial waters of European States have been estab-
lished for centuries, and as far as the Baltic States are concerned
have been fixed at 3 or 4 miles. Thus, a legal order has been created
according to which the sea outside such territorial waters must be
regarded as open sea, i.e. under the law of nations not subject to
occupation. Amny extension of ierritorial waters hence amounts to an
encroachment on the freedom of the open sea, where citizens of any
State have the right of fishing and of navigation, other States having no
right to inlerfere therewith. The two Governmenis therefore ﬁslly
reserve theiy postlion to a State extending ils territorial waters beyond
the limits historically established.”

! S0 far as the Government of the United Kingdom is aware these notes have
not been published, ;
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It 1s the clear implication of these notes that, in the view of the two
Governments, any claim to a particular width of territorial sea
depends for its validity upon its acceptance by other States. A
3-mile limit is conceded by all States. The historic application of a
4-mile limit by some States in the Baltic also establishes this limit,
in the eyes of Sweden and Denmark, as an accepted usage. But
nothing more may be claimed except with the assent of other States.

Norway’s misinterpretation of the significance of the farlure of the
1930 Conference

121. Norway, on the other hand, appears in the Counter-
Memorial to maintain that the failure of the 1930 Conference
deprived all existing numerical limits accepted in the practice of
States of any legal significance. That would indeed be a startling
result of an abortive conference. The failure of the 3-mile limit in
1930 to gain adoption as a general conventional rule may have
stripped it of its pretensions to be already a universal rule deter-
mining everywhere the width of the territorial sea. But the failure
of the conference did not, and could not, wipe away all the existing
recognition of numerical limits in international practice. Norway
refers to the divergencies of view at the 1930 Conference concerning
the width of the territorial sea and to the discussion of the con-
tiguous zone concept as evidence of the absence of any agreement
on this question !, But neither the voting at the thirteenth session
of the Second Committee (Minutes, pp. 123 et seg.), nor the debates
and still less the replies of governments (Bases of Discussion,
pp. 23-24) provide any warrant for saying that international law
recognizes a right in an individual State unilaterally to assign
arbitrarily chosen limits to its territorial sea, which will be binding
on other States regardless of whether or not they acquiesce in the
particular claim. Nor do they suggest that States, although they
disagreed concerning the adoption of a maximum limit, were in any
way prepared to abandon the system of some prescribed numerical
limits in favour of some indeterminate formula. On the contrary,
the records of the conference and the strong effort made to secure a
compromise through the adoption of the 3-mile limit with the .
addition of a contiguous zone provide clear confirmation of the fact
that the large majority of States did not contemplate for a moment
giving up the existing system of a numerically measured maritime
belt. Indeed, Gidel was of the opinion that a majority of the con-
ference would have voted for the 3-mile limit plus a contiguous
zone. (Recuetl des Cours de I’ Académie de Droit international (1934)

II, p. 192.)

* The contiguous zone raises an cntircly different question, since itrelates torights
possessed by the littoral State over 4 zone of which it is not the sovereign, The gues-
tion of the contiguous zone is'not in issue in the present case. It raises questions of
jurisdiction, not of exclusive rights.

26
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Irrelevance of the questions of sedentary fisheries and the continental
shelf

121 A. With regard to the quotation from Professor Borchard in
paragraph 202 of the Counter-Memorial it may be pointed out that
questions of sedentary fisheries and continental shelf are irrelevant
since they both relate to the surface of the bed of the sea and its
subsoil (to land not water) and do not involve any claim to the sea
or to fishing in the sea.

Recent tendencies of international mavitime law
(Paras. 207-226 of the Counter-Memorial)

General vemarks on State practice since 1930

122. Norway goes on to suggest that in any event a new tendency
to claim enlarged limits of coastal waters has shown itself in State
gractice since the 1930 Conference. It is not denied that certain

tates have issued decrees since 1930 purporting to assume juris-
diction over larger coastal belts than they formerly claimed. It is,
however, equally true that other States have expressly declined to
recognize these claims. But these claims do not, and cannot, alter
the fundamental principles of international law by which the validity
of unilateral declarations of title to parts of the high seas is to be
tested. These unilateral claims can only derive international legal
force to the extent that they meet with the acquiescence of other
States. Such claims do not always attract the notice of govern-
ments and, as a rule, it is only when a diplomatic incident occurs
that protests receive publicity, Nevertheless, the reactions of some
States to a number of the claims recited in paragraphs 208-225
show clearly that States closely affected by such claims have
declined to regard them as effective in international law. Thus the
United States protested against the Mexican Decree of 1935 extend-
ing territorial waters from 3 to 9 miles and reserved all its rights.
(Para. 208 of the Counter-Memorial ; S. A. Riesenfeld, Protection of
Coastal Fisheries under International Law, p. 237.) The United
Kingdom made a similar protest. Indeed, it cannot be denied—
least of all by the Norwegian Government, which, in paragraphs
19g-200 of the Counter-Memorial, accused the United Kingdom
Government of being in the van of “V'offensive de 3 milles’’—that
the United Kingdom has consistently made known its view that it
cannot as a rule recognize claims to belts of territorial waters of
greater width than the generally accepted limit of 3 miles. A recent
expression of this unwavering attitude of the United Kingdom
Government is to be found in paragraph 2 of the Memorial, where
it is stated “the United Kingdom, while not accepting as a general
proposition that a State can have a bell of territorial waters wider than
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3 males, does not, for very exceptional reasons, put Norway's claim
to a breadth of 4 miles in issue in these proceedings’.

Another example of the consistent attitude of the United King-
dom Government is to be found in the protest made to Honduras
regarding the Honduras Constitution of 1936 (see para. 209 of the
Counter-Memorial and Annex 36 of this Reply).

The Norwegian Government relies heavily on the famous pro-
clamations by President Truman on 28th September, 1945, for sup-
porting its contention that these and other decrees “attest new
tendencies in international maritime law'’., That these tendencies,
however, do not extend as far as the Norwegian Government’s own
claims is proved by the United States protests against Mexico (see
above) and against Saudi Arabia (see para. 123 below),

The 300-mile securily zone of the American vepublics (1930)

123. Again, when the 300-mile security zone was declared under
the stress of war by the American republics at Panama in 1939, the
three naval belligerents concerned, Germany, France and the
United Kingdom, each tock up the position that, whatever the
practical merits or otherwise of the declaration, it had no basis in
international law and counld only become binding on the belligerents
through their acquiescence, For the relevant extracts of the notes
see Hackworth, Digest of International Law, Volume VII, pages
704-708 (Annex 37). In an article entitled “Definition of Territorial
Waters and the so-called Epi-continental Shelf”, published in
Armada?, the official journal of the Colombian Navy (No. 2 of
May-June 1950, at pp. 24-26), Dr. Yepes, the distinguished Colom-
bian jurist and member of the International Law Commission, said
of this declaration of Panama that “if the European protest did not
have greater consequences at the time, it was due to the state of
war which then existed in the world, a war in which the American
nations and the democratic European Powers had common interests.
The fact is, nevertheless, that if this unilateral declaration had been
made in time of full peace it would have given rise to intense
Chancery debates among the nations of Europe.”

This claim to a security zone is, of course, in any case, quite
different in principle from the claims to territorial waters. As to the
later proposal of the Neutrality Committee to extend territorial
waters to 12 miles, it is enough to say that it was not put into effect
and that one of the five members, the United States representative,
Dr. Fenwick, strongly dissented from the proposal on the ground,
infer alia, that the American States were incompetent to change
the law of the sea by their own action alone (see American [Journal
of International Law (1942), Vol. 36, Supplement, p. 19). As to the

» When a translated copy of this article was first obtained it was belicved that
it had been written by Dr. Yepes, It is now known that the article, whose Spanish
title is ““Definicién dcl Mar territorial y del llamade Zdcalo Epi-continental”,
was in fact unsigned, The error is regreftcd.
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Texas Law of 1941 purporting to extend Texan territorial waters to
a distance of 27 miles from shore, it is enough to say that it is of
no significance in international relations and is in flat contradiction
with the international practice of the United States Government
which continues to protest against extensions by other States beyond
the 3-mile limit. Thus, the United States Government, in addition
to the United Kingdom Government, recently protested against the
Saudi-Arabian Decree of 1949 set out in Annex 63 of the Counter-
Memorial which purported to extend Saudi-Arabian territorial
waters to a distance of 6 miles from shore. The-Swedish and Danish
protests made only a few weeks ago in regard to the limits of terri-
torial waters in the Baltic are final and cogent proof that States
decline to admit that the coastal waters of a State can be extended
into areas of the high seas without the acquiescence of other States.
(The gist of these protests has been given in paragraph 120 above.)

Claims relating to the continental shelf

124. Undoubtedly, the various claims to the resources of the
continental shelf, which are mentioned in paragraphs 216-225 of
the Counter-Memorial, represent an important new development.
These claims are clearly on a different basis from claims to the sea,
they relate to the sea bed and subsoil only—to land not water.
It is impossible to draw from these claims the conclusion that
intérnational law now permits a State to enlarge its coastal waters
,without regard to the attitude of other States. The Anglo-Vene-
zuelan Treaty of 194z, despite the narrow enclosed nature of the

- Gulf of Paria, strictly confined the claims of the two contracting
States to the bed and subsoil of the sea and repudiated expressly
any intention of assuming sovereignty over the superjacent waters.
Article 6 of the treaty reads (see Annex 39 of this Reply for the
full text of the treaty):

“Nothing in this treaty shall be held to affect in any way the
status of the waters of the Gulf of Paria or any rights of passage
or navigation on the surface of the seas outside the territorial waters

of the Contracting Parties.”

Similarly, the final sentence of President Truman's proclamation
in 1045 concerning the resources of the continental shelf reads
(American Journal of International Law (1046), Vol. 40, Supple-
ment, p, 43)

“The character as high seas of the waters above the continental

- shelf and the right to their free and unimpeded navigation are in
no way thus affected.”

So, too, the United Kingdom's Orders-in-Council for the Continental
Shelf of the Bahamas and Jamaica (see Annex 62 of the Counter-
Memorial) and the several proclamations issued by countries of the
Middle East concerning the resources of the sea bed and subsoil




REPLY OF THE UNITED KINGDOM (28 XI 50) 405

are all expressly confined in their operation to the sea bed and
subsoil of the Persian Gulf. (For the Saudi-Arabian.decree see
Annex 63 of the Counter-Memorial ; for the Bahrain decree, which
is typical of the proclamations of the British-protected States of
the Persian Gulf, see American Journal of International Law

(1949), Vol. 43, Supplement, p. 183.)
Claims by certain Latin-American States

125. It is, on the other hand, true that some Latin-American
States, apparently misinterpreting the true effect of the proclama-
tions of the United States, have advanced claims to the superjacent
waters as well as to the sea bed—for example, Chile, Peru and
Costa Rica (for the Chilean proclamation see Annex 61 of the
Counter-Memorial) *. But, from what has been said in paragraphs
122-123 above concerning the attitude of States in regard to recent
attempts to extend territorial waters, it is evident that other States
do not consider themselves bound by such unilateral claims without
their acquiescence. The United States and United Kingdom Govern-
ments have in fact lodged protests against 