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z.' The Nonvegfan Governent in its Coiruter-Memprial has sub- 
rnitted to the  Court a lengthy statement of facts bearing upon the 
present dispute and of the applicable international law. In addition 
t o  submitting to the Court certain additiond data, largely of an 
hiçtorical nature, which are peculiarly within its knowledge, the 
N,owegian Governmetlt haç put f o m d  obj ecüons and criticisms 

. of the principles oflaw set out in theMernorialof the United King- 
dom and has advanced certain principles of its own. The present 
Reply wilï not attempt to examine in detail aU of the statements of 

. factanttdommtssubmittedbytheN~rwegianGovernment,rnany 
- of wlzich, though providing a usefuI and sametimes a necessary 

background, are not disectly relevant to the legal issues with which 
the Court is concerned. In Part 1 it will deal with the general 
luçtorical antecedents of the preseht case, replying t o  the conten- 
tions, so far as bea-ring upon the case, contained in Part 1 of the 
Coiinter-Memurial. In Part II the Goverment of the U~rnitcd King- 
dom will. reply t o  the Noswegian arguments on the law both in SV 
Tar as these criticize the position t;lkeR by the United Kingdom and 
as t h q  set out to establish positive contentions in favour of Norway. a 

In Parr III it will r e l y  briefly to the pagraph on damages in 
: .  theCountw-Memorial(pm.577). 

2. It may be convenient to summarize at the beginning of this 
Reply what appear to the Governrnent of the United Kingdom to 
be the principal issues in the case. The Nonvegian Government con- 
tends thai under international law Nomay is entitled to sovereignty 
over al1 the sea which is delimited under the Royal Decsee of 1935 
and thai in particular she is erititled to reseive dl fiçhing En those 
waters ta  Ncinvegian nation& and t o  exclude theref rom fishemen 
of British and other foreign nationality. The question is whether the 

I 
Goverment  a i  the United Kingdom is obliged to accept this Nor- 

. wegim clah  with Its consequent exclusion of British fishermen 
from the area. The question thesefore is whether, under the rules 
of international ilaw, the United I<lngdm and otfier foreip Powers 
must recognize these rmte~s as Norcvegian waters. 

(a) The first principal issue in the case may therefore be de- 
scribed as the "question of the burden of proof". The Norwegian 
Counter-Memarial, a great part of which is devoted ts an attempt 
to prove that there is iittle or no international laiv regarding the 
limits of territorial and int ernal waters, put s forward ra$her unmd 
contentions with regard t o  the burden of proof. Xt contendç that 



Norway Es entitIed to dalm sovereignty over any areas of sea except 
in so far as the United Kingdom establishes that khere are mies of 
custornary law binding riri Nomag limiting this ~ight .  The Couriter- 
Mernorial argues that it iç not the case that the Governent  of the 
United Ringdom 3s orily obliged t o  recognize md accept Norwegian 
daims to sovereignty over the çea to the extent that Nonvay can 
show positively that mstornary and other d e s  of international law 
binding on the United Kingdom entitle Normay to  sovereignty over 
those waters. In brief, Nonvay contends that the burden of proof of 

general rules of international law is on the United Kingdom. 
Nonvay pufç fom-ard her argument with regard to the hnrden of 
proof on two grounds, of whch the first is that the Decree of 1935 
is an act of wvereignty and the presurnption is always in favour of 
the validity of an act of sovereignty. Tlie reply of the Governent 
of t h e  United Kingdom t e  this grorindis that anypresumption in 
f avour of t he  validiky of an act of sovereignty oniy applies t o  acts 
which are taken withia a sphere which is inclisputably withn the 
sovereignty of the State taking them, for instance, wjthin its own 
undisput ed natiorial'territury, and where in consequence the issue is 
whether thai  SState's freedom of action (or domestic jmisdiction) 
within that sphere haç been limitcd by sonte treaty provision, or by 
some exceptiand.rule of international. laiv, h i t i n g  its freedom of 
action within a spherc which in principle is within Its jurisdictiun, , 
Therefo~, the presurnption haç no application to the ptesent case 
when the whole issue before the Çourt is whether the waters to 
which the Decree of 1935 applies are or are not under Nonvegian 
sovereignty. Nortvay's second ground for her contention is that, 
when an issue arises as to wk&her an area of waters is territorial 
.waters or high seas, the presumptiori.is altvays in faveur of State 
sovereignty or, in ather words, in favorxr of territorial waters as 
against the common rights of the community of nations over the 
high seas, Tr, thiç the United Klngdom replies that, in the 
place, it is questianable whether there can be sâid to lx my burden 
of proof at al1 as regards the demonstration of the general d e s  of 
international law, tvhich are matters within the judiciaf. cogaizance 
of the Court, and, in the second place, to the extent that if: can be 
said that there,is any burden of proof, the presumytion is rather in 
favms of high seai and the rights of the ciornmiinity of nations 
ratherthan In favour of territorial waters and individual State soves- 
eignty, The question of burden of proof iç discussed exclusivkly in 
Part II of thiç Reply, principally in paragraphç .ZI O-222. This que% 
tion of the burden of proof is one of the three nain issues before 
the Court. 

{b) The second main &sue before the Court is what are the general 
. nxles of international law with regard tu the lirnits af territorial 

vaters. hTortvay formulates her contention very sirnply in para- 
graph 242 of the Conter-Mernorial, and i t  may be paraphraçed as 
f o U m  : 



A State's marithe territory iç r~stricted to adjacent waters, 
namely to those waters which may be çonsidered as accessory 
t o  the land. Waters açcessary ta the land are those waters 
wlzich the costal State has power t o  appropriate or ocçupy 
artci in regad to which its legitimate interests justjfy its appro- 
priation. + 

This datement sums up Nonvay's view of al1 the prtivisians of 
idternational law with regard t o  tenritorial waters. According Eo the 
view of the Govemment of the Gnited ICingdom, the d e s  of inter- 
national 1aw with regard to the limits of territorial mn.aters,~vhich 
are set out more hlly in paragraphs 61-122 of the Mernorial, may 
be very briclfly summarized as follo\vs : 

(i) A State is entitled ta a,bdt of territorial waters of a certain 
breadth-the generally arceptcd limit is t h e e  mires-but 
h'onvay has an kistoric or prescriptive tf,tle to a belt of four 
miles. 

(ii} The belt of territorial waters must be measured from a hase- 
line which, subject to certain exceptions, mnst follrim the 
IOIY-W~~~X mark on the land, 

(iii) Where there are bays or similu indentations of the CO& 
(whatcver name. these iridentation~ have) which are of a 
certaiii Çharacter.ani1 w-here t h e  are islands off the coaçt, 

1 
, there are rules of general international law which permît the 

base-line of territorial waters to c e s e  io f ollow low-rvater 
mark an the land and to enclose as national waters certain 
areas of sea, 

(iv) -4 State can only estabkh a title to  areas of sea luhich do 
not corne witl~iin these general rules of in ternational 1 am? on 
the basls of an I~iistoric ox p~scriptive title, I 

Thc United Kingdom contends that the daims made in the Decree 
of 1935 do not corne wl.thin the geneml rules of international law. 
All the United Kingdom arguments with regard to this second main 
question before the Court are f ~ u n d  in Part f 1 of thk Repl y and in 
particular in parapphs 180-209 belci~v. 

(c) The third principal question befare the Court is as 'to the 
extent to which Nonvay bas an historic or prescfiptive title t o  c l a h  
as hforwegian waters areaç of sea which are not covered by the 
g e n e d  rules of international law, and which zre enclosecl .hy the 
1935 Decree. The United Kingdom adrnits tliat Nonuay h m  a 
prescrptive title t o  a four-mile bdt, and to a number of fjords or 
sunds which she could not daim by the general mles of internationaZ 
law. Further, the United Kingdom admits that Nom~ay May have 
a p~wcriptive tifle t o  are% of sea measufed from certain base-lines 
established by t h e  Nnrivegian Decrees of 1869 and 1889. These areas 
of çea are situated off portions of the Norwegian coast whicli lie 
between Bergen and Trondheim, ~vel l  south of the area whiçh iç the 



subject of the case at presmt befofe the Court, which begins roughly 
with the Vestfjord and continues northandeast as far as the frontier 
of the U.S.S.R. The United Kingdom maintains that Norway can- 
not justify the m a s  claimed by the 1935 Decree on the bas& of m y  
prescriptive title and disputes that  Norway has acquired a pre- 
scriptive tifle 90 daim territorial waters along the whole of the 
Norwegian coast rneisured from base-lines dra'u~n on the same pin- 
ciples as the Dwrees of 1869 and x889, and maintains further that 
the Decrëe a£ 1935 does not foPtow the s m e  prinçiple as the Decrees 
of r 869 and 1889. Nor~mjf centends that she has a pracriptive kitle 
- to  all the waters covered by t h e  1935 Decree. The principal relevance 
to the issues before the Coud of Part 1 of this Reply, Part 1 of the 
United ICingdarn Mernorial and Part 1 of the Nom~egian Cornter- 
nleaorinl is t o  the  cpestlon af the facts nccessary for the establish- 
ment of an historic or prescriptive title, But this question is also 
dealt w i t h i n  regard to the law applicable more hriefly again in 
paragraphs 571-573 of Part II of the Nonvegian Gounter-Mernorial 
and Iri paragraphs 488-509 of Part II of this Reply. 

The chief differen ce behveert the Parties as regards the legal prin- 
-ciples applicable to the acquisition of an historic title is that the 
United Kingdom contends the= aze CNO essential elernentç, namely r 

(i) Actual exerçise of autbority by the claimant State ; 
(ii) Acquiescence by other States ; 

whereas Noway argues that the second elment  is not essentid. 
The chicf di£fe~ençe k tween  the Parties as to the inference to be 

dram from the facts is that, 1vhera.s Norway maintains tliat the 
Royal Decree of 1935 is a rnere application of prinçiples tvbich have 
always been part af Nonvegian law and psactiçe, the United King- 
clam denies this and contends tliat Norcvay had not hefore 1912 
developed any &finite theoty with regard to the merisurement of 
Norwegian territorial waters and t h t  between x g ~ 2  and 1935 $hg 
had, and actecl on, rlifferent theories. 

z A. The actual area of sea in dispirte in this case is that lying 
betiveen the pecked blue lines and the peçked green lines on the 
charts filed as Annex 35 to thiç Reply, AIthough the arguments of 
the Partics range over almost every aspect of the law regarding the 
liruits of territonai and interna1 waters tvhich a Statc May claim in 
the sea adjacent to its coasts, in iaçt the issue Is Nonvay's daim to 
nreasure her territorial waters from long straight base-lines clra~m 
hetween, the most advanced headlands or islets or semi-submerged 
rocks in a manner for whiçh the nearest precedent is the ancient 
'and long-abandoned cIciim of England's Stnart Kings to the "King's 
Chambers". 
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PART 1 

General and histofiml considerations 

3. The main objective of Part 1 of the Counter-Mernorial is to 
demonstrate that the Norweggian legislatiun with regard to fiçhing 
limits has foiio'c~red, throughout a long and 'continuous period of 
years, a progressive develapmexlt, based on certain d e h i t e  prln- 
cipleç of an l-iistoic nature, which principles are said to have been 
successively worked out h the various decrees from 1812 to 1935 
inclusive. Thess prhciples, it is degcd (paras. S I - S Z ,  57. 63 and 
80-go of the Nmvegian Counter-Mernorial), aç WU! as the legîslative 
enactrnents in which they have been expressed, have throughout 
been bmught tu the notice of and have in fact been well known 
t o  interested foreigxl Psbvers, including the United. Kingdom, and 
have mot bem disputeù uritil they were c d e d  in question by the 
United Kingdom in differences leading up to the present case. 
n i e  purpose of this demonstration may be said t o  be, in general 
terms, to establish the historic nature of N~rwegian claims to 
exclusive fiçhing rights in the waters mncerned in this case, thus 
providing the iacts necessary ta establish a content ion (which is 
pursued in Chapter III (El of Part II of the Norwegiari Cuunter- 
Memonal) that in Iaw an histaric title of this character has been 
acquiLcd. Zn partiçulslr, the endea~our is made (set païticularly 
paras. gr, 174, 177-18f of the Norwegian Counter-Mernorial) to 
justify the Roy& Decree of 12th July, x935, the  subjeqt matter of 
these proceedinp, un the grounds that it rnesely carri= out these 
weU-established and recognized principles, and that the Nonvegian 
Govemment, in enacting the decree, was not dep&ing in any way 
from a. corne of legiçlative action which she'bad evidently been 
hlIawing for over a century. 

4. The Government of the United Kiiigdorn wiU seek on the 
contrary t o  show that, with the exception of the daim that the 
breadth of territorial watters is 4 miles, which the United Klngdom 
considers as established, in the case of Nonvny, on histaric grautids, 
and with the further exception of certain fjords and srinds, an 
historic title t o  which, within due limitsj the United k g d o m  
is prepared to çoncede, tlie necessary ingredients t o  estabIish an 
hiçtoric title t o  areas encIosed by the 1935 Decree are not prwent, 
or at l u t  have no1 been proved by the Gounter-Mernorial. Further, 
before 1935, Norway had rieither explicitly nor hy implicatioi 
laid down any principle for the fixing of fishery Iimits (territorial 
nratess) which waç applicable to the ana in question in the case. 
Such legislation as she had paçsed in 1869 and 1889 related tci 
different portions of, the coast and was of a strictly practical 





line. These (which wiii be s m a r i z e d  in the next following para- 
graph) are of importance frorn tu70 points of vieiv. 

The first is that these differences demonstrate the impossibility 
of applying to the Nçinvegian coast as a whole any special nite 
(differing from the rules gene~dly applicable mder international 
law) aIIeged to be justified by any special or "legitimate" require- 
ment of Noway to protect her fishing industry. This point is well 
illustrateil by Gide1 in a passage in which he compares the advan- 
tages of cmtml by international agreement witk the a r p e n t s  
advmced by those who, like Normay, seek to deal with the problem 
by an extension of territorial waters. Dealing with the latter argu- 
ments he says (op. ~ i t . ,  Vol. III, pp. 302-303) : 

. u Ces solutions ne sauraient 8tre retenues non seulement p m e  
qu'elles portergent atteinte A des situalions sCcdaires intéressant' 
de nombreux Etats, mais parce qu'eues ne peuvent être qu'arhi- 
traires, Il est en effet impossible de prendre d'une façon générale 
la Jimite dn plateau continental comme limite de la mer territoriale, 
meme si l'on accepte la notion, assez arbitraire, que le plateau 
continental s'&end jusqu'aux fonds de zoo mètres, la Iimite de 
zoo mhtres n'ayant kt6 adoptkc que parce qu'elle correspond environ 
SI zoo brasses et est habitudltrnent marquée sur les cartes marines. 
Assez rapprochées de certaines cdtes, les limites du plateau conti- 
nental s'en éloignent de plus de deux cents kilomètres dans d'autres 
régions d'Europe. Les données physiques datives I la configuration 
des fonds ne sauraient donc fonrnir par elles-memes la solution à 
la question de savoir jusqu'à quelle distance il convient de réserver 
la peche. aux nationaux. n 

The seconù is that the toast off Mare which foras the area covered 
by the Nonregian Decrees of 16th October, 186.9, and 9th Sep- 
terriber, 1889, M e r s  markedly fIom the rest of the coast and 
padicularly §mm the coasi of Finnmark. Whatever p ~ c i p l e s  may 
thesefore have been applied in the enactrnent of those decrees (a 
matter whrch wiIl be examine$ in detail later ~ I I  fhis Reply), these 
are not suitable for application to the rest of the Norrvegian coast, 
nos can the Decree of 1935 pmperly be justified, as the. Counter- 
Memorialat tempts. toju~tifyi t~asaIùgicdapplicat ionof those , 

principles. 

6. The signifiant features of the Nnnuegia6coast which illustrate 
the argument put fornard in. the preceding paragraph are as 
iollows : a 

(a)  M i l e  it is true that the grmter part of the Nonvegîan coad 
presents the features described in paragraph 13 of the 
Counter-Mernorial, that is t o  Say, of rocky peaks ernerging 
fsom the surface of tlie ~ e a  and thus forming a '"kj~rgaard", 
this i ç  nat tsue of a subçtantial portion of the cmst of Finn- 
mark. Eastward of North Caple (lat. 71" 08' N.), there is 
no "skjargaard" lying of£ the coast, and the coast beyond 





308 REPLV OF THE UNITED KINGDOM (28 XT 90) 

of Gounter-Mernorial), but it'is dear that locai fishermen were pre- 
pared to go as far as 40 miles from the toast t o  çeek suitable gmunds 
(para. 20 of Counier-Mernoriai). Fhallythere are cestain important . 
fishifig groundç heqaented by foreign trarvlers, to which zeference 
is made in the Çounter-Mernorial (para. 22), namely, those on the 
Svençgrannen (lai. 35' N.) and Mdangspunnen Qat. 70" N.) 
which are a considerable distance from shore {see PknçifialFwcis, 
figure 6, p. 16). It is significarit to note that these particular grciunds 
are not tvithin the area covered by the Royal Decret; of 1935, though 
that dec~ee in many places does indude areas many milm €rom shore. 

S. The folIowing further observations may be made on certain 
matters refemed t o  in this part of the Counter-Mernorial : 

(a) The suggestion seem to'be made in paragraph x4 O£ the 
Counter-Mernorial that there is a particular vanety of cod 
found and fished off the Norwegian coast-presumably as the 
basiç for an argument that specid protection is required for 
this breed. In fact there is  little foundatlon for any such 

. suggestion. Making experimcnts carricd out by thle fisheties 
authorities of the United Kingdom ancl other couritries have 
shown that cod fram al1 the main regiom migrate from one 
rcgion to anlofher, h e x  24 of this Reply çontains a chart, 
based on information derived from Ui~ited Statcs, Canadian, . 
Ne\vfoundlmd, Danisli, Norwegian, German and United 
Kingdom sources, which shows the resnlts of the experiments 
condncted and the wide area of migration. 

(y Paragaph 17 of the Normegim Counter-Mernorid contains 
I 

the statement that  English fishermen were obliged to direct 
their activities to the more distant fishing ban& (i.e. thme 
lying off the Norwegian coast) by reason of the decline of 
pmductivity of the Nortb Sea banks. This staternent is only 
partialiy tme *md may be rnisleading. In the frsst place, 
Engliçh fishermen have sincc a r l y  times (see paras. LI and 
14 of this Reply) frequented northern waters not on account 
of ariy exhaustion of the North Çea banks, but in order to  
obtain certain varieties of fish, partiçularly cod, which are 
not obiabable in the North Sea, Secondky, although it is tme 
that there has been a clecline'in the North Sea resources, t-liis 
is not-as mrty be implied Isy the statement above referred t o  
and also Iriy a sentence in paragaph 534 of the Co~inter- 
filernorial-due exdusively or even rnainly to the activities 
of English fishemen. From the earliest tirnes iishing in the 
North Sea, and indeed off Ehc coasts of England itself, has 
been freely opea tu fishermen of al1 nations and i t s  resourçes 
have been explnitecl by Diitch, Fench, Dariish, German and 
other vcsselç t o  an extent as least as pst as by English 
ships. Comspondingly it is not only English vessels which 
have resorted to the nasthem waters off the coasts of Norway 
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and beyond : these waierç-as is recognized b y paragraph 23 
(a) of tlre Counter-Mmorial-have from early tirnesr beeii . 
freqi~ented by Russian, German, Dutch, Icelandic and other 
vessels . 

(c) In paragraphs 22-23 of the Counter-Mernorial reference is 
made to the ewnomic importance of the hhing industry in 
the life of the inliabitanis of the Norwegian coasts and par- 
ticularly of Finnmark. 'She Government of the United King- 
dom at once admit-,as it has alwxys been ready to recagnize- 
the essential dependence of the  inhabitants of Finnmark on 
fiçhing, At the same tirne it feek justifid in pointing to the 
vcry substantial place which fishing-and part idarly fishing 
in the n~rthern waters off Nonvegian coaçts-oocupieç in the 
economy of Englisk ports. At tlie three principal fishinef ports 
of Hull, Grimsby and Fleetwood, the estimated popdation 
whoUy engaged in the fishing industry is 88,ooo out of a total 
population of 415,ooo persons. h 1949, 560 trips w r e  made 
by British vessels to waters lybg off Nonuegian çoasts rvhich, 
on a basis of an average creiv of 21 and an average voyage 
of 24 days, represenis an expenditure of 283,000 men days, 
There is no dciubt that any substantid reductiwn in the facil- 
ities for fisliing in these areas would result i ~ i  serious unem- 
ploymivnt and hardship among the population concerned. 

(d) The Govemment of the United Kingdom does not acçept the 
correçtness of the statistics containecl in paragaph 23 (a) of 
the Çounter-Mernorial whiçfi purport t o  show firçt that, in 
1937, British trawlers made 2,000 trips to Norwegian waters 
off Finnmark and secondlp that the lnndings of 6sh by foreign 
vesçd:lç fa exceeded those made by Worway. The records 
maintained by the Fisheries'Department in London slio\v that 
in 1937 Bdish traders ma& ody  296 trips in the waters in 
question-as against the figure of ahout 2,ooo alleged. Nore- 
over, the cornparison of the total catch of fish by British or 
Germasi trawlers in 1937 with therNonvegian cod landlngs is 
rnisleading, From the table ahttached (Annex 251, which is 
abtxined from the Balletin statàstiqzte, it appears that in the 
years 1935, 1937 and rg38 N o r u q  lmded more cod than ail 
the other nalions whose catches were recorded, and the  same 

' 

was true of the  total catch of demersd fish (i.e. fish rvhich 
live at the bottom of the m). 

g. It may be convenient, in this portion of the Reply, t a  deal yvith 
an argument ivhich is implicit iri certain portions of the Gounter- 
Mernorial and is by implication invoked in the recitals of the 1935 
Decree itçelf, that  Erawling as such represents a serious menace to 
t h e  productivity of frsh in the waters lying off the cciasts of Nosway 
and that there'is an imminent danger that thex resources may be 
depleted (see, for example, paras. 75 and 536 of the Countex- 
Mernorial), thus : 



(a) A m e x  26 of this Reply reprodnces a chàrt, prepased by a 
group of fishing biologists, of latent marine fishery resources 
showhg the major stocks believed to he underfished in ~ 9 4 9 .  
This chart was prdiiced at t h e  U.N,E.S.C.O. Conference on 
Conservation and Ecoaomic Utilization of Resomces held at 
Lake Success from 17th August-6th September, 1949- On this 
chart the Arctic-Norwegian stock of çod is shoivn as under- 
fished. 

(b) One of the moçt eminent Nçinvegian fishery shentids, Gumar 
Rollefsen, in a document piibIished in the Rapport and P r o c b  
Verbaux of .Ehe International Council for the Exploration of 
the Se& (Vol, CXXII) dealing with the productivity of Arctic- 
Nonvegian cad, said : 

"We cannot demonstrate anv effect on the stock from in- 
creased fishing before the war ; also I t  cannot h deman- 
strated that the rsrlrrced fishing d u h g  the mar had any effect'", 

and he shuwed that the productivity of this type of cod 
depended tlpon fertility factors related to partiçdar age 
goups of fish sather than upon any hcrease or decrease in 
fishing intensity. This document is reproduced at  Annex 27. 

(6) Comparing the fishing methods of Britisli (and o-kher foreign) 
tm~vlers and those of Norwegian fishermen, it is relevant t o  
note that, wheteas British fiçhermen divide their effort 
hetween the waters off the criats of Norway and more diçt ant 
arcas (e.g. the Barents Seaj, the whole of the Nonvqian 
effort is deployed against the cod of the Nonvegian Coast, 
mainly against the spawning stock. If the Norwe@an author- 
ities considered that there was any reaI threat t o  the pro- 
diictivity of cod in these &as, it would be open to them to 
direct that air increaçed prop~rtion of the catch of Norwegian 
fishing vessels shoulil be taken from the çompamtively more 
distant waters. This is in fact what Is dnne by English fisher- 
men in relation to the cod spawn,ing grouads off the Yorkshire 
coasts of Englancl. 

Further, the method of fishing practised by British trawlcrs 
is considerably more restricted t h m  that comrnody used by 
Norwegian fishermen. British tratvlerç make use of a tra~il 
hvhich morks on the bcsttom of the sea ; tbs can ~ n l y  be used 
in certain suitablc.areas and alço anly takes fish fmm the 
bottom. Nrinvegiah fishermen on the 0 t h  hand use a method 
of fishing by h e ~  which cari takc MI at any depth and over 
types of bottom rrot suitable for tracvlers. Cod, in particuIar, 
are not always found at the bsttom : in the Lofoten area they 
are h o ~ m  ta seek tvater of a suit able temperature which may 
of ten bc found -rd1 above the bot tom- , 

(cl) The question how fat trawling is deleterious to the fis'hiag 
grounds has been under: examination recently in Norway, the 



Nonvegian GOY ernment having in 1947 set up a cornmittee t o  
. enquireintothematter.Thereport ofthiscommitteelfmds 

that,there is no sufficient proof from the records of antecedent 
periods that trawling damages the fisheries-the poor penod 
having been from rgoo-1925 before foreign trawhng became 
of major importance and a rich period from 1930 onwards 
whcn trawlirrg was fully develriped in Nonvegian waters. It 
propci~es that Norwegian legislation regarding trawling be 
amendecl in arder t o  permit an increase in  this rnethnd of 
fishing. Whereas, under the present law, concessians have 
onty been p t e d  to eleven Nonvegian trawlers, it is now 
proppsed that tha Goverment should have power to License 
an unlirnited number. Thus, though for yeaxs there has b e n  
a prevalent md tenaciously held view of Norwegian fishing 
interexts that trawling injured the fishing stocks and this 
opinion was probably the principal cause of the 1935 Decree, 
now-after the enactment of the decree reserving large fishing 
areas for Norvregian fishing v e ç s e l s i t  appears that expert 
opinion in N o t ~ a y  has, as a result of further study, xeacheci 
the conclusion that thiç view \vas m m g ,  A translation of the 
most relevant portions of the report of this cornmittee wiU 

- 'befoundinA3lnexz8ofthisReply. 

10. Another, though different, argument against trawlers is the 
reference made by Norway in paraamph 23 (a) of the Counter- 
Mernorial to the damage alleged t o  be dane £0 the geas of Nonvegian 
fishermen by foreign trarvlets. Such statements must, in the opinion 
of the Govemment: of the United Kingdom, be accepted witk con- 
sidesable reserve. The areas in which there might be concentrations 

' of cornpeting type of gclar is exceedingly smdl and great care Is (in 
thch own interest) exercised ?>y trawler skippen to ensure t hat su& 
damage is avoided. It will be appreciated that the period of the 
greatest concentration in Norweginn. northern waters iç from Aprif 
- Jurieya pesiod wl-ien there is light fur 24 hou-rs and consequently 
but  little risk of" accidents, M.oreover the nature of the mcthods 
ernployed rendes it unlikely that oppodunity for collision mil1 arise. 
See the observations of the Nonvegian Ministry of Foreign Affale 
quated in paragraph 431 below. TQ deai with such cases of damage 
as may arise, an agreement was conclnded between the twe corntries 
in 1934 which provided for the establishment of boards in the two 
cauntries to deal with clairns made by fisliermen of one countr~r 

KoinitPcn. til nhdning av çp~rsm?ilÊt: om rasjonnlisering fiskct og fiskebf- 
virkingen. Innstilling orn mdring av lov ar-' 17 mars 1939 on1 fiske med bunnslcpenot 
ItrM), og on Redegj~rclsc r m  den m t ~ k e  fiskefihtes khlliflg og fremhdige utvilcling. 
(The coniinittcc appointcd tv report upon the question al the rationniimtion of 
the fishiiig and fisli-proçec;sing indiistries : a report mncerriing the nmendment 
of the Act  of 17th Mmh, 1934, mgasJing tiawling and a stateinent concerning the 
situation of the Nor~vcgian hshing Reet and its h h r e  developmerit.) The corn- 
mittce's rcport \vas datcd in RCI-gcn on ~ 8 t h  Januaryjth FcEirii~~y, 1949. 
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particu1.arly of British, k h e m e n  to accept such atternpts to exclude 
them frorn t h e  most distant waters is as conspicnous a feature, from 
the sixteenth c e n t q  ontvards, of the development of fisl-iing in the 
North Sea and adjacent areas as are the efforts of riparian States- 
in particular Denrnark/Nonvay-to exclude them under the vmish- 
ing rkgime of m r e  clausuw. It would probably be correct ta say 
that in relation t o  the coclstç of Norway the movement tciwards 
assertion of the doctrine of m u e  liher~m çprcad from Çouth to 
North and, indeed, the northern regions of Nomay, owing to theit 
great distance £rom other countries, except Rusçia, were not gener- 
ally acces5ible to fishermen £rom ather lands until the advent of 
s t e m  navigation, and did not represent any sericius ecoriomic 
interest until the advent of steam t r ad ing  in the trmntieth çentury. 

The arrival, off the c& of Finnmark in the years immediately 
preceduig t he  first World War, of the first steam trawlers, ç.reated, 
for the fisst tirne, in relation to  this area, a problem on the plane ,of 
internatiorzal law the legai solution for which camot be found in , 
historical antecedents of a time when this problem di$ not exist. 
'Chis is sipificamtly shom by the order of cvents leading t o  the 
present litigation. In 1906-1908 t r awhg began off the e s t  coast of 
p i m a r k  (i.e. e u t  of North Cape) and in IgIr the first inc~dent- 
that of the Lord Rober~s-occurrod. In ~ g ~ z  the Norwegian Gavern- 
ment established the Commission on Territorid Waters. In 1922, 
aftes the first Wodd War, trading was resumed and th% was 

l folluwed by tlre Oslo and Landon Conversations of 1924-1925. In 
1933 tra~vling began of f  the coast of Fimimark w&t of North Cape, 
In 1935 the Royal decree, adopting the f i s h g  Airnits which had 
been recommended by the Commission O£ 1912, was pased. In 1949 
the presen t proceedings (after some negatiat ions and the interven- 
tion of the second World War) were starirted, Plainly the dispute 
involved is n5t me representing the cuhination of a long historic 
process but one arising out of a situation sewly corne lnto k ing  
in 1906-1908 Znvolving a confilct of intereçt tvhich did not pre- 
viously exist . 

XZ, The Goverment of the United Kingdom w u l d  equdy not 
dispute the general statements of façt crihtained in pasagraph 28 
of the Counter-Mernorial that fishhg waç not, even in early times, 
cotlfined t o  the areas immediately adjacent to the caasts. Na doubt 
h'orivegim kherrnen, like tkosc of Scotland and its outlying islands, 
engaged in fishhg at considerable depths for cod and for other fish 
to the greatest extent mmpatible tvith thejr availahle technicd 
resources, The condusian docç not, however, necessarilg follow, 
iior is it established, a s t i t e d  at the end of paragraph 28 of the 
Conter-Mernorial, that the area within which historic and pre- 
histone fnshing was carried mi coincided eten appraximatelp with 
the  arca. of water supe~imposed on any continental shdf. The most 
that c m  be establislied is a negative conclusion, n m e l y ,  that fis11- 



ing in these times wuld sot be proiitably conducted beymd certain 
defmite depihs. III fa& there is nothing'wl~ich prevents a line fisher- 
man f r m  fisking in zny. depth of water up to 500 fathms (a depth 
at which fine fishing has actilally been carried on in Greenland), 

13. Paragraphs 3 ~ 3 4  of the kunter-Mernorial set out the daims 
which were made by  th^ Xings of Norway in early times to exercise 
stivereipty over extensive areas of sea and the measures which were 
taktn to exclude foreigners €rom access to those seas. Th Govern- 
ment of the Uiiite?. Khgclom does not dispute that these daims 
were made- claims of the s m e  k n d  were, as the Counter-Mernorial 
itself points out, made by other couniries. 'A graphic luustration of 
the extent of British claims durhg the seventeenth century is pro- 
vided by the Frantispiece t o  Fulton, The Smereignly of the Sen, 
which shows the "British Seas" according ta Selden as extending .. 

up to f i e  Coast of N~onvay t o  a substantial degret of ncirth latitude. 
(See dso Fulton, The Sow~eignty  of th$ Seu, pp,  oz-1o4~ for the 
claims made by Dee (1577) which extended to the midway line 
between British and foreign ierritorq.) Fulton (p. 339) describes the 
Scandinavian claim as "not of great practical importance", 

The period up to the sixteenth century was, as ha3 already been 
stated, the characteristic period of mare cbuas?tm before this q7as 
supersedecl, as In the course O£ the seventeenth mntury it was 
supersedeci, by the rkgime of mare Eibm~m. As R b .  ICoht, the Nor- 
mcgian Minister of Foreign M'airs, put it in his speech to the 
çtorting of 24th June, 1935 {Annex 52 of Counter-Nernorjal) : - 

"11 fut un temps oh iileri rois de Norvége se consid&iaient seuls 
maîtres de la mer septentrionale, et pouvaient. interdire a m  aaticms 
hangkres d'y expCdier leiirs vaisseaux. Le dkvdopment des 
&changes internationaux, au point de vue jkidique comme au point . 
de vue économigue, a mis fin A de teiies prétentions, et il n'y a 
personne da i s  ce pays 5 vouloir fermer la me.r septentrionaie aux 
marins e t  p8chems etrangers." 

The restrictions and prohibitions iinposed by various Stafes were, 
moreover, not directly, sdely or even principdy against fiçhing, 
but against trading or commercial intercouse of m y  kind including 
the purchase or selling of fish. This  appears dearly from the Treaty 
of 1465 (cited in para. 32 of tlie Nanveglan Catrnter-Memmia'l) 
betweeii King Christian of Denmark/Norzvav and King Edmard IV 
of England rvl~ich prohibited "navigation in the direction of Ice- 
land'" "landing and penetration in Iceland", and trading on the 
coasts of Haalogaland and Finnmxk as rveU as from the ather 
documents them referred to. If reference is made to these early 
treaties, it is as wel  to recall that in addition t a  the Treaéies of 
1432 and 1465 cited in the Counter-Mernosial in pangraph 32. 
~vhich are asserted to hAvc put an end to English commerce in tlie 
vicinity of Northm Nnnvay, there was also a treaty of 1490 con- 
cluded bétween King John TI of Denrnark/Nonvay and the Engliçh 



King Henry VI1 by wkkh English subjects were granted liberty to 
sail freely to Iceland for trading md for fishina, which treaty was 
renewed in 1523. These d o m e n t s  arc, hotvever, of no signihcançe 
at the present tirne. It is tme that Norcvay asserts that her present 
clairns represent a substantial reduction on her ancient daims (sec 
for example para. 44 of the Counter-Mernurial) : but the same is 
tme of the claimç of dl ot1ic;r nations, What I ç  relevant and neces- 
sary iç t4 ascertain at \vliat point to-day the dividing line is t o  be . 
dmwn between the çIaims of the coastal'state and the daims of 
otliers. This must be done not by refcrence to  ancient legislation 
mlating to a totdiy different rkgime but on the basis of the rules 
of modem. international law. 

rq. As regards fisliing off or near the coasts of Finnmark, reference 
is made in the Rapport 1912 (p. 134) to  the "invasion" by fore ip  
fishermen (çpecifically Btitis1.i and Dutch) of t he  waters of Finn- 
mark in the sixteentli century for purposes bath of fiçhing and of 
commerce, As the report of the Prefect there c i t~d shows, this 
'Yinvasi~n" was of great ben& t a  the local inhabitants, ' t e  dont 
semblent témoigner la population nombreuse existmt en ce temps 
et  l'aisance générale des habi,tmts, dont on trouve encoxe ici des 
vestiges". 

lt waç, however, çonsidcred damaging to the Royal revenues and 
t h e  Kings accordlngly çougkt t o  prevent it. But the Goverment 
of the United Kingdom does not regard it as by any means estab- 
lished that the Norwegian Rings of the sixteenth çentury in f x t  
succeeded in excluding English fishcmen from this area. No dûubt 
forcible action was, from tirne to t h e ,  taken with a view to  pre- 
venting English fishing veçsels from either proceeding towards tlie 
Arctic Sea, or trading in fish, or fishing off these toasts. But English 
fishermen persisted in appearing off theçe c o z t s  in spite of eppoçi- 
tion- 'l'he a g e m e n t  of zznd Jttne, 1583 (cjted in para. 33 of the 

, Counter-Memririd),in effect, appears torepresent avictory for the 
English point of view since permission WEE obtair-ied for passage by 
the  Arctic Sea to Russian trading areas, unaccornpied by anv 
agreement on the El~glish side tc, refrain fmm fishing off the ~ i n 6 -  
mark çoasts. And, aithough Queen Elizabeth tvas prepared, in 1585 
t o  enjoin her siabjects resorting to Iceland and to Varda to conduct 
thernselves ~veil ,  sl-ie at the same time resisted a Danish/Nortvegian 
daim that she should prevent them from fishing near those placm 
witl-rout special permission and indeed asserted that they had the 
right t o  do sa under intematianal law (Rapport 1912, pp. 135-136. 
See also Fulton,, p. rro). A11 these events took place in the last 
phases of the rhgrne of mare clmesrtm. The English maintained t heir 
fishing expeditions (as is show by the repeated efforts of Khgs 
Frederick XI and Christian IV to  stop them-see para. 34 of the 
Chunter-Mernorial) and it \vil1 be seen that when, in 1602, negotia- 
fions were opened between the two countries, the English repre- 
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seatatîves put forwad and maintairied the coiitmtion that the 
seas werc free These ntgotiatkms can hardly be interpreted as an 
abandonment of English çlaims to fish in this area and, in fact, the 
Govemment of the Unitad Kingdom has no reason t.4 believe that, 
apart from w h d e  fishing which was discontinued for a time undet- 
an agreement made by King James 1, there was any cesser of fish- 
ing by English vesselç in the  areas of the Pinnmark coast, At any 
rate it is clear that the Danish Kin@ mere unable, in spite of con- 
siderable efforts, t o  exclude Dutch fisliermen from their waters. As 
Fulton dates, 'Yhe efforts of Denmark to preserve a monopcrly of 
fishing md trading in the Arctic Sea were intermittent and inef- 
fectud" (op,  c i t , ,  p. p8) .  

x j. The Goverurnent of the United Kingdom notés the develop- . 
ment of the Nonvegian tules as t o  ne~trality~ as set 011t In para- 
gmphs 37-38 of the Co-unter-Mernorial, Xt is correctly stated in 
these paragraphç that the e d y  sules relating t o  t h e  limits cif 

maritime territory, contained in the Rescriipt of 18th June, 1745 
(the first appearance of the Scandinavian league of 4 mges), and 
Ln subsequent eighteenth-centiiry rescripts, were rde9 of neutrality, 
but at a later date they became applicable for the delimiLation of 
territorial waters generally. The Nonvegian Government does not 
(in the und erstariding of the United Kingdom Gavernmen t) dispute 
the fact that exclusive fishing rights cannot be chimed antside 
the Limlt of territorial waters. The Government of the United 
Kingdom will refer later in this RcpIy t o  the Kescript of 1812 
which, as admitted in prtragtaph 38 of the Corinter-Manorial, was 
not passed with an ,obje@ of defining fishing limits and w a s  not 
even published until r83o. (See paras. 22-24 below.} 

1 
Nomegiam regdiafions rekihg to cortstd JisJai~g (paras. 39-44 of 

Coiinter-Mernorial) 

I 6. The Counter-Mernorial in paragraphs 39-44 sets out a rrumber 
of fxts  and documents designed to illustrate Worwegian customary 
law, for the purpose of showing that areas or parcels of sea were 
appropriated at various b e s  for the exclusive use of cammunities 
or individual fishemien. Whatever else can be said of the effect 
of t h s e  régimes, it is ntit corn& (as thefirsf sentence of para. 29 

l 
of the Counter-Mernorial says) h t  a pBvate right of wwnerçhip 
over portions of the sea was created similar to  that existing over 
cultivated lad. (See R ~ s t a d :  Kongens Strom-wze, pp. 365-3661,) 
Tliese paragraphs contain material bearing on two quite distinct 
points* 

For an extensive sum&ary of the  instructions givcn +to the Eaglicih reprc- 
seritatives. see Fulton, T h  Swwe ip t y  of Iht Seo, pp. rra-rxz (Aanex 3o of t h i ~  
l7eply). Fultofi describe this as "an admirable eqiosition of the freedon~ bf the 
seës". These rire the negotiations referred to in paragraph 34 of the Cciuntér- 
Mernorial (Vol. 1, at the fmt of p. 240). 
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The Krst paht 1 is that the local auth~tities, in various areas, 

macted regulations of a police character designed to ensure the 
orderly deveropment and exploitation of the fishing gronnds. The 
only relevance of this material to the present dispute would be 
te show that the Norwegian authorities had from remote times 
exerrrised "dominion'! or "nationd authority" or "jurisiliction'" 
or "wntr07" or had "affimed sovereignty" over the areas now 
in dispute and so to provide evidence of their historic d a h s  t o  
such areas (sec: paras. 5431 545, 546, 549, 560, 564 of the Counter- 
Memasid), Under this heading corne the vario~rs prohi bitions 
(cit ed in paras. 41-42 of the Counter-Mernorial) against long-line 
fiçhing on Sunday, fishina in certain SeasBons, the laying of nets 
and sirniIar mattcrs. With regard to  these, t-cvo observations may 
be made, 

First, these regdations (which tvere oftcn macted at the request 
of the local population or even by the local population itself) 
have no hearing upon the question, what areas of sea were con- 
sidered = appprop~iated for exclusive use by Nonvegfan suhjects. 
It is çomrnon for legislation O£ a replatary charader t o  be applied 
to al1 fishing operations whethcr or not these are conductad within 
the areas reserved for I ü ç d  nuse. These replations are enforced 
at least agakst nationals O£ the country concerned bath within 
and outside tlie h i t s  of territorial waters 2. They afford no guide 
as to  the area over which sovereignfy extends. 

Secondly, there is no spccifik indication given in any case as 
to the precise areas ta whicli tlie regulations in question were 
applied. The only gesgi-aphicd expressions which are used are 
general expressions such as "les lieux de pkhe leur appartenant" 
(Vol. 1, C.-hlemorial, p. 246, line CI), "les eaux attenant a leurs pro- 
priétes yrivhs" (ib.id.! line a}, "les Lieux de pêche wmrnuns" (ibid., 
line g, line 3r and line 40) or, when specific pIaws are referred 
to, a mere mention of the plam concernecl withont indication of 
the distance to sea te whicli the legiçlation extends-thuç "dans 
la juridiction de Vkan" (ibid., rine ~ q ) ,  "la face atlmtique de 
l'île de Senjn" (ibid., line 17). "le Nordland entier" ( ébd , ,  ]me 22). 
Szzch legislation appars to have been of a l o d  charader applicable 
more in thc County of Nordland than in Finnmark. Indcecl, .çvitti 
regard to Finnmarlc it appears that there was no general legislation 
applicable to fishing ofi the mas& of tha t  province earlier than 
~ 6 3 0  (see Rapport rgrz, p. 137, note 11, $hce the exercise of 
I I  sovereignty" or '"jurisdictian" or "authority" over an area is 

1 The second paint i s  dealt %+th in paragrapk 17 belorr. 
As e.i;mplea af such legisl~tion rcference may ba made ta the L a w  of 1st Jul y. 

1967~ rcgarding ~ o r L  Gsliing rii t h  County of Rmsdal ,  ArticEc r of which expressIy 
a t a h  that the law applies mlicttiw or not fishuig tskcs glace withln w outsicle 
Xomegiari +errttorid watet5; ; and t o  thc Lari- of z r s t  July, rgir ,  regarding the 
nsc of explm$i~-es a.g@mt fish, -4rticlc 4 of whicli contains a similar provisiofl, See 
alsa garagraplt 23 of the Couiitcr-&lIern~rial. 
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one of the two necessary ingredients in the establishment of an 
historie title (see para. 476 below), the Norwegian- Government 
has not in khis portion of the Gounter-Mernorial succeeded in 
shawing that the: area mer ~vhicl~ suçh exe~cise tùok place in these 
early ymrs inçluded or coincided Mth the area mvered by the 
Royal Decree of 1935 nor indeed that  it extendcd to any particalar 
area at all, 

The iveakriess of the hforwegian argument onm thls point is well 
illustrated by the staternent contained in paragraph 44 of the 
Counter-Mernorial, It is there çaid that a nurnber of f&hg areas 
which "from very amierit tirnes have indisputably formed part 
of Nonvegian coastal fshei-je$ and havc beew subjed to N o r ~ ~ g i m  
ju~i~dicizon" are outside the fishing limits hxed by the Decreeç 
of 1869, 1889 and 1935. Taking as an example the  areas Xnvolved . 
in the Decree of 1869, if it were the fact that these svere areas 
wkch had indisputa.bly ken subject to Norwcgian j~lrisdiction 
from aricient tirnes, this would, according to tlie Nomegian con- 
tentions of law, have conferrcd upon Norway an historic title to 
these waters and wciiild have justified her exclusive clairn t o  
fishedes therein undm international law, Yet, as the Exposé des 
Motifs of the rS6g Decree itse1.f maks plain ( s e  para. 34 below}, 
Nom-ay did not aE the time the decree was passed çonsider thaf 
she was justified under international Eaw in clairning these areas. 
The inference -cari anly be d r a ~ a  either that Nomay did not at 
the time consider that  she had 'exercised jurisdiction over the 
areas concerned, or that she did not regard such jurisdidion as 
justifying a claim to an hjstoriç title. The same observation may 
be made with refermce to the Deçrec of 1935, ~ h i c h  equally does 
not include certaîn important gromds, f u r  example the Svens- 
grunnen and Malangsgsumen (see para. 7 above) to which the 
statekent in paragraph 44 of the Counter-Mernorial equally applies. 

17. The second point to which the material 'in paragraphs 41 
and 42 of the Counter-Mehorial is directed, is that certain areas 
of the sea were by tustom or by positive enactment dot ted for 
the exclusive use of certain cornmunities or individuals. This 
mouid, it is suppcised, be selied upon as evidence of "'occupation" 
or of 'fexclusive usage" or of "monopcsly by Nonvegian fishemen", 
~Yhlch arE tjtated by the Counter-Mernorial to be other possible 
ingredients in the establishment of an historie t i t ie (see Coiinter- 

' 

M e m o d ,  p w s .  543 and 573). The Counter-Mernorial, however, 
first makes no distinction between inàividual ack of appropriation 
by fisherrnen or by parishes for their own benefit and acts of the 
Nnwegian State açserting a c l a h  to these are% as Nomgian 
national waters. Mere actions by individuals, unaccornpaniecl by 
any Act of the State, codcl not of course confer upon Norway 
any rights under international law. Further the Gounter-Mernarial 
contains little definite infornation as ta any precise areas which 



were involved or as to the extent of such areas, and certainly doeç 
not eçtablish that al1 or even any substantial part of the areas of 
sea clairned by the Royal Decree of 1935 were so allotted, occupied 
or appropriatecl, The domment contalned in Annex 7 of the 
Counter-hlemoriaI,. in pnrticular, which a p p a s  to  refer to an area 
withia the Vestfjtird, makes no specific mention of any limit to 
sealriard to which the aliotted "parcels of seaJ' were t o  extend- 
on the contrary, it merely establishes certain seguhtions "as fat 
in the sea as thé continuous lines are moored'kithout indicating 
liow far that may be. The document contained'in Anna 8 of the 
Coufiter-Mernorial appears to be directed as much against trading 
in fish as crgainst actual fishing, but even in connection with fishing, ' 
it does no more than refer generally to "Nonvegian fishing grounds" 
without speçifging what these may be. Again the  Royal Decree 
of 10th December, 1698 i(,4nnex 9, No, r, of the Colinter-Mernorial), 
sefers in general terms to "parcelç of sea d o t t e d  to the continuoiis 
lines of the local Lnhabitants" or t o  ' 'the fishing grciands to the east 
of Vardo". withelit specifying hoiv far these may extend. The 
Ordiriance of 20th August, 1778 {Annex g ,  No. 3, of the Couriter- 
Mernorial), prohibits the inhabitan t s  of Nordland ham fiçhing 
in "interior fjords" and "where the local inhabitants have pIaced 
their Iines", This rnerely establishes the  priority of the lacal inhabit- , 

ants in centain unspecired areas ând is no evidence of any excIusive 
use, as against foreigners, of any pmticular arex, The document 
set out in Annex ro of the Cornter-Mernorial refers only t a  an 
area same distance (ne= the modern Vndsol) inside the  mouth of 
the Varangerfjord, and appears to mention only two verv smafl sea 
parcels on either side of the island of Vadsüy whoiich is oniy 
5m metres from the coast, 

No doubt in certain cases, mhere the fishing population was 
nurnerous, fishermen from particular localities t mded b y cust om 
and mutual arrangement t o  resort habituatly to the same fishing 
grounds, normdiy those neasest their respective habitations. -An 
example of this is given in The Princifid Fact.?, page 25, figure 10, 
in the Sunmore area. But even user of this kind by individaals 
carinot in any event mount to occupation by Norway under 
international law and rnoreover, exçept perhaps for an arecl inside 
the Vestfjord (see P~ificipal Faets, p. 41, figure I?), where the 
Norwegiari tifle is not disputecl, there is no evidence of any com- 
parable situztion in the area çovered by the 1935 Decree. On the 
coritrary, so far as the coasts of Finnmark were concernecl (as 
appears t o  have been stated by a Govemmeat report of 1785)~ 
the local inhabitants of the Finnmark coastç could ntit aE tliis time, 
for the mast part, reacli the fish off their coasts since they were 
concentrated too far from the shore, sa that these wcre collected 
by khermen from Nordland and Russia. (Rapport rgrp, p. 123.) 
The Nordand fishermen secm in fact to have played a predominant 
part in the fishing in Finnmark and the prosperity of that area 



seerns to have depmded Iargely upon their advities. (Rapport 
1912, p, 126.1 

18. A point of great sipificake which does emerge £rom eady 
fishing customs is the importance n~hich was invariabty attached 
by fishemen tu the obtainiag of "fixes" ("med") on fixed points 
on shore t o  determine the position of their fishing p u n d s ,  Xt iç 
obvious that in an age before navigational instruments were 
generaily available-and indeed the  same would be h-ue to-day 
for the smaIIer individual fishemcn mhn could not afford to buy 
them-the rnethod of taking an alinernent on shore woiiid be the 
onIy practicable means of deciding tvhere any Individual boat 
might legitimately fish. This is brought out in paragraph 39 of 
the Counter-Mernorial which uses the words : 

"La cornaissance des bons alignements est e ~ k  tr&s prdcieuse 
par le p6cheur norvégien, et il la garde jalousement." I 

And the same paint is referred t o  (a) in the seprt  h t e d  
9th November, 1791 [Amex xo of Cornter-Mernorial), which 
defines the parce1 of sea to be ailotted to the Prefect by reference 
to certain alinements there mentioned, ( b )  in the extract. from 
the register of charges dated z 3rd March, 2635 (Amex 7 of Cciunter- 
Memorkd), which records a division according t o  dinements by 
reference to ~vhïch the division i s  t o  be made, anCL ( 6 )  in the: report 
of the Geodesic Institute of 7th May, 1889, on which the Decree 
of 9th Septernber,' 1889, was bmed (Rapport 12, page 281, whïch 
refers to certain fixes whiçh corilcl be ased for defining the limit 
proposed by the Commune of Bod. 

It xcms clear not mly that this is a principle EraditionaUy 
adopted in Nonvay for the  iden,tification and definition of fishing 
$raunds but that i E  is a principle far more dearly eshblished ancl 
far more fundamental tllan any of the other alteged p ~ c l p l e s  
upori. which later Norwegian legislation is now said t o  be based. \ 

As has been pointed out in the Mernorial (para, rzg), the Royat 
Decfie of 1935 has mdically departecl from this principle. In the 
5rst place, the baselines adopted by decree are in mmy cases 
a considerable distance from the nearest land (for example, bettveen 
points 20-2 1, 27-28, 34-35 there ara points distant respectivzly, 
16%~ 8 and 73 miles from land) ; the  outer limit of territorial waters, 
being four miles futher  to seantard, tvodd of course be even firrther 
from any land. Secondly, the Norwegian Governrnent ifself professa 
uo base the 1935 Decree upon quite different pri~~ciples (sec para. 62 
of the Counter-Mernorial), one of which is that tlrere is no lirnit 
t u  the- length of the base-hes-which involves that the base- 
lines may, ivhenever desired, be drawn out of sight of land. This 
fa&, of itself and apad from al1 utlier considerations, completely 
undermines the present Norwegian arsument that the 1935 Iliwree 
is in conformit y \vit h phciples traditiondiy and historicall y 

' acceptecl in Norway. 



19. The conclusion to  be drawn h m  this p t i o n  of the Countes- 
MernoRa1 is therefare, in the çubmission of the Governrnent of 
the  United Kingdom, that no evidence has been EurnTshed by the 
Nonwparr Guvemment that Norway has frorn ancient times 
continuously exercised sovereignty or juridiction or ailthority 
over the area .mvered by the Royal Decree af 1935, and that with 
insignificant exceptions {i.e. the srnail areas inside the  Veskfjord, 
neas Vardo ancl ' Yisicle the Varangerfj jord, refetred t o  in para- 
graph 17 above, al1 of whicb are within the green line accepted 
by the United ICingdom), no definite portions of this asea we shown 
to have been occiipied or exc2nsively seserved for purposes of 
fisl-iing for the local inhabitants by m y  intemal arrangements. 
This conclusion, as will be later demonstrated in this Reply, is 
not in any way invalidateil by the succeeding postions of the 
Cornter-Mernorial or by the Nonvegian legislation and other 
material there referred ta. 
pyohihition of whah f i s lhg  off Rfomeg im coavts (paras. 35-36 of 

Ilount er-Mernorial) 
zo. With regard to mhale hhing, it is a consequence of the nature 

of t'nis industry and of the high profits to be derived from it that 
States shouid claim, as the y frequcntly havc claimcd hl the course 
of history, to control it over very extensive areas. This explains 
the large area of prohibition whidz was involved in the concession 
granted to Eric Lorch desmihed in paragaph 36 of the Caunter- 
Mernorial, namely, from an area up to Qo sea miles frorn the coast. 
The fact &at the King of DenmarkjNonvay assurneci the right to 
gïant concessions for this industry over rn area of this extent- 
in 1688 before t h e  rkgime of mare cla7~swrn h d  been abandonen- 
is not a reliable indication of the limits clairnecl as establisIlcd b y 
him in respect of fisheries in general- 

L i ~ i t s  fo7 @r+oses of mid~!rula'ly (para. 37 of Counter-%Tcrnorial) 
21, The Goverriment of the United Kingdom does not consider 

it necessary to examine in detail the early Nonvegiam leglslation 
regardhg neutraîity which is summarized in paragraph 37 and 
Annex 6 of the Counter-Mernorial. This legislation was enacted 
during the maya claztmm period in a time of considerable belligerent 
activity (as shotvn by the words in the letter of 9th june, 1691- 
h n e x  6, No. I, of Cornier-Memonal-"ves=ls of war and priva- 
.teers of French, Spmish, English and Dutch nxtionality")- 

The Decree of 9th June, 1691-Annex 6,  Na, r, of .Counter- 
Mernoriai-\Yhlch dekecl th t  neutrality line as fiom Cape Lindemes 
ta Jutland, must be read together ivith the Royal Decree of 13th 
Tune, 1691-Annex 6 ,  No. 2-which fixed the range of vision ' 

àt 4-j leagues. Thesc were extensive daims made during the helght 
of the maritime wars 0.5 the time and the distance narned in the 
second of these decrees was aftenvards reduced, in 1740, when 

21 
b 



the doctrine 02 mwe Zibemtm w s  beginning ta prevail t o  the more 
rasonable limit of one league, which was thereafter maintained. 
The line clrazvrr frrirn Cape Lindesnes to Jutland rnust be regasded 
as having been drawn under the same conditions and on the same 
tempomry basis. 

The p~iocE J Y ~  the Rescri$t tif 1812 Ed zgOd- Cdauflter III 6f jf 

Counier-Mmorid 

The Resmifit of ~812 (paras, 45-49 and 56 of Countm-Mernorial) 1 

22, The Reswipt of ~ 8 x 2 ,  translations af ~vhich are provided 
in pahgraph 6 of the Mernorial and in Annex g of the Mernorial l, 
is fundamental, in many respects, tçi the Norwegian case, since 
it is upon this rescrlpt and upon the principles alleged to have 
been established by it that the subsequcnt Nomvegian decrees, 
including the Royal Decree of 1935, are profeçsedly based. A just 
appreçiation of its antecedents and cif its intended legal effect 3.re, 
therefme, essential prelirninaries ta an understanding of the issues 
involved in t.his litigation. The h t  point which, in the çubmission 
of the Gcivernrnent of the United Kingdom, is of cardinal. 
importance, is that the rescript, as iç made perfectly clear In para- 
graphs 45-46 of the Count er-Mernorial, looks bacbard and n ot, 
forward : it is the final stage in a series of Iegislative enactnieixts,. 
the necessity for which was provided by the nava1 wars of the 
seventeenth-eighteenth centuries, commencing from the Royal 

. decrees of 1691, and çontinuing through the sescripts of 1745- 
1779, The objects of these decrees and rescripts-in so f a r  as they 
were conccrned with neutrality-\vas first to define Nonvegian 
temtory and then t u  Iay down a minimum. distance from that 
territory within whîch. belligerent activities rvere not t o  be 
permitted. . . 

23. The Rescript of ~ 8 t h  June, 1745 (Amex 6, No. 4 ,  of the 
Count er-Mernorial), made the- purposes quite clear (see paras. 37 
and 45-49 of the Counter-Mernorial) . Aft er reciting ihat foreign 
ship and corsairs by continuous tacking among tlie mcks and under 
the coast were watching for ships of enemy cuuntries, ~vhich ha$ 
been adrnitt~d to Norwegian. ports, and were attacking and captur-' 
ing these ships immediatel y after kaving port, the rescript stated 
that ships might not be capfwed within one league /rom the Nor- 
iwegia~ çoasts nsd the bw&s and rmks s h a t c d  04 these comts zeihich 
aye c o w s i d ~ ~ e d  as f ~ r m i x g  part t b .m f .  This rvas plainly an attempted 
definition of Norwegian land territory and merely ptohibited capture 
-- 

l The tmmZs,tioIi in paragraph fi of the Mcmorial ia the trnnslatioir of t h e  Co&. 
This uses tiie exprwsion "not covered by soa". Tbc translation in h n e x  g of thea 
MemmaI is hy &Fr. Nansen. This uses the cxprcssi:siofi "not run over hy the sen". 
The Iatter trmliztion is thought t o  be mmewhat clo~cr to thc original and will' 
hc: adnpted I I ~  this Rcply. 



at the distance of one league from any one portion of Narwegian 
tesritory as so defined. It is perhaps a permissible supposition that 
the purprise of this =script was to supplement the earlier Rescript 
of 10th Qctober, 1740, which had dcdared that the territory of the 
State extendcd one sea mile £rom the coast, witliout referring to 
islands or rocks, A,t any rate no question 02 drawing or clefining my 
continuous limit rtrose. There follorved the Resolutions of 7th ~ a $ ,  
r756, and 20th April, 1759, whiçh dehed  a leagne as equal to  one- 
fifteenth of a dqree and aiso in terrns rneasured this distance from 

O the çoast.  the^ ffollo.rved s Royd letter of 27th Jdy, 1759, which 
stated that the line was to be dra~m one league '"from the mainlmd'" 
-thus using an eïipreççion even mûre definite than "€rom the cnast*' 
-and, as explaincd by R&ad (Kongms Str0rnm, pp. 332-3333, 
making it clear that the line was net ta  be drawn from the skerries. 
The term ~f the Kesolution of 1759 were mbstantially mpeatecl in 
a further resolution of rot11 N overnber, 1-779. These were follmed 
by two replations laid down in tlie Napdeonic Wars (14th Septem- 
ber, 1307, and 28th M.arçh, 1810, respectively) wbich again referted 

' to  thc territory as extending one bague "frorn the toast".. On 
18th August, 18x0, the ChanceiIery jssiied a çircular Ictter sfating 
that the Department had been asked "if the riglit of neutralitv 
stretched outside the coast or the shalZows". Thc answer given !vas 
that the Resolutions of 20th April, 1759, and O£ 10th November, 
~779, ancl the Regubtion of 28th Btarch, 18~0 ,  decided that this 
distance shodd be one league "/rom the comt". 
In these circumstances the incident took place which gave rise to 

the Rescript af r8rz, namely, the capture by the French primteer 
Pourvoyew of the German pnze fi~adt Margclwths within one league 
h m  a rock ciutsicle Groshava, near Grimstad, upon 'which instruc- 
tions %vert sought by the regional Prefect of Cknstiansand (ibid., 
y. 3421, The solution provided by the IXTZ Rescript was tu declare, 
in effect, that Norwegian territory extended t o  aii rocks "which are 
not rua mer  hy tlie sea' lthus extending the definition tvhich had 
b e n  applied since 1759 and xeplacing the expression uscd in the 
Rescript of 1745 by one tvhicki *vas certainly more definite, but not, 
as d l  be show, by any means free -from ambiguify. Although, 
again, there is an dernent of conjecture, it may be permissible to  
suppose that one of the difficuliies in fsamhg this new definition 
was wllether uninhabited islands fmmed part of Norwegian terri- 
tory; Two Swedish la\% of 8th July, 1788, and 30th April, 1808, 
did in fact measum the h l t  of territorial water from the nearest 
inhabited coast or jsland, and a siinilar tendency mag have existed 
in Norway, It anll be seen in pampaph 289 below that the same 
difficdty presented itself t o  b r d  Stowell in d&ding the case of 
the Anna (1805) at just about the same t h .  The resçrïpt certainiy 
succeeded, by ernploying the expression "which ase not m over 
by the sea'", in diçposing of this ambiguity, although, as \vil1 be 
shown, it thereby created a fresh one in that it did not make dear 



what was the position of rocks xvhieh are not continasottsLy run over 
by the *a-a problem on which opinion rernained divided mtil 
,r~yo8.1. At any rate, t l~at the &script of 1812 was not regarded as.a 
fundamental piece of legislation laying doum any principle is shawn 
nat only by the circumstances in which it !vas enacted-as set out 
ahove-but by the fact, as stated in paragaph 38 of the Cciuntes- 
Mernorial, that it \vas n0t published af the t h e  of its enachent  or 
even khereafter and was only brought t o  public notice though the 
medium of an historical mork on national defence (not, lx it noted, . 
on fisheries) publi~hed in 1830 a .  The Law of 13th September, ~830, 
cancerning fisheries in Finnmark, in fxt ,  made no reference t o  it. 
The çubsequent history of the next 120 ycars \vas t o  show that this 
rescriyt would be used as the basis for extensive Nonvegian daims, 
but the United I<ingùum feek justifiecl in asserting, on the basis of 
its antecedents, that  the rescript had at the time of i t ç  promulgation 
no çuch purpose, that it stated no principle, oEd or new, but was 
merel y directed t o  reçolvhg a particuiar unccrtaint y or mbiguit y 
segarding the exterit of Nonvegian territorp. T t  is certainly in the 
submission of the United Kingdom an overstatemint, or ai least ' 
carries a mleading implication, t o  say, as is alleged in paragràph 48 
of the Counter-R$ernorial, that  this rescript "is in h m a n y  wdth the 
traditional Nonvegian legal conception that the line of the skjzr- I 

g-aard is considcrcd as following the line of the coast and that the 
waters betrtireen the islands and the rocks, iiiside these land forna- 
ticins, are considered as Nomegiari". Whether there is any such 
"traditional l e p l  conception" is precisely what bas to be preved in 
this case and is what tlie Government of the United Kingdom does 
not admit. And, moreover, even if the meaning of the rescript was 
that al1 waters inside the islands md t h ~  rocks wmc to  be considered 
-as Nomegi;ui waters, this would not entitle Norctray t o  disregard 
the rules af international law as to the manner in which the.extent 
of those waters was to be ascertainecl, In fact, the rescript contri- 
buted nothing t o  the law of territorial waters except a clarification 
on the one point mlating to what islmds and isleb were incladeri in 
Nonvegian territory. 

24, 'IVith regard Eo the interpretation of the rescript, it is the 
fact, *as haç been stated above, that it was not, at the t h e ,  enacted 
xvith a viem t o defining fiçhery limits, nor was it intended te lay 
dotvn any rule regarding the  marner, in which territorial waters 
should be delimited, The object of it \vas to redrrn for neutrality 

1 The pxablem ~ t ~ a s  mt an actwl one sin=, in f i e  ,uea whme Grimstad { w l i e  
+lie ship ivas seieeci) 1s situateci, tliere is  prnctically no tirle, tiie rlse nt sprilig t i d e  
bmng in Iact no greatcr thm ) f ~ .  (23 cm,). f t  nlay slso lx nated t h t  as lare as 
J SSg Nmegian aiithotities were doubtfiil .whether i i s ~  cou id De mode of uninliabited 
tcrrltor.y, [Sec Auncx 17  of Countcs ïllcmtinnl. p. 64.1 

2 T t  js irrtcr~ting t-* note tkat the similar Swcdish R~olnüon of 18th Fcbirww, 
1779, tvas nnt publislied at the time. States iverc rrc doubt r d ~ i c h n t  in these tiincs 
t~ declarc thcir attiturle an cantentiqus Iegal issues. 



purposes the Iimit of one league and t o  make clear Phat N~orwegian 
t etritory includecl roçk+\vhether inhabited or haln t able or not, 
not run over by the sea. Tlia sescript in the f i s t  place rnakes no 
rcference t a  the'coast of the mainland at all, and accordingly dees 
not providc any guidance as t o  the manner in whïch indentations 
of the c o z t  are ta be treated, or as t o  points at which lines may be 
draivn acroçs bays. Secondly, as lias bcen indicated, the rescript 
does not rnake-çlear whetl~er "rocks not wn over bjr tlie seau means 
"rocks not çontinuously ruri over by the sea", and it is a fact that 
the word "continuously" was first uscd in the interpretation of the 
rexript in the letter of 24th March, 1908 (Annex 23: of the Çounter- 
Mernorial);, from thr; Ministcr of Foreign ,Waixç ta the Minister of 
National 1Defence (see para. 62 below). Thirclly, although, the xescript 
is concerned with islands and outlying rocks, it rnake~, na attempt 
to provide rt solution for the problem which must asise mhen it 
becornes necessary ta draw the line rnarking the outermost limit 
of territorial waters, namcly, between what points that line, ar 
some other line on tvhich it is basai, is to  be drawn. On the con- 
trary, it leaves this question eiltirely open. It rnay be that  the 
rescript does not in term forbid the taking as base-points, bctween 
which lines could be drawn, any pair or greater nurnber of soclcs not 

. . contEnuously run over by .the =a, however distant these rocks are 
from each tither and frorn the çoast of the mainland, It is, however, 
a much more natural interpretation of itç Jext t o  apply a system 
unçler tvhich t he limit of territorial waters m u t  be drawn by ref erence 
t o  the çoast Tine and under irhich a rock cannot be used as A base- 
point for exfending territorid waters unltçs it is ~ ~ i t h i a  4 miles of 
the  coast and is itself permanently dry. At the highest it can only 
be argued by Nonvay that the rscrip-t leüves these questions open. 
At any rate, as will later be explained, it i m ç  only at a much later 
date that N o m y  saught tci hterpret it as justifying ü syçtern of 
the End mentioned above in this paragraphe 

It is probable, in fact, that if the question of drawhg lines to 
show the limits of teniterial waters had k e n  psesetlt t o  the mind 
of those wlm were responsible for these early decress, thcy woulcl 
have dehded that such limitç mnst be drawn h m  high-water mark 
and vsitbout taking accsunt of roclts sornetimw submergecl. 
Whether Norwegian rules were in origiii based upon cannon range . 

or, sts \vas suggested by Dr. K ~ s t a d  in his Opinion In the case of 
the De~tscJzland (whicfi is attachecl as Annex 31 of this Reply) ', by 
reference t o  tlie range of vision, they codd clearly only be measured 
in the manner stated above. In point of fad it rnay be regardcd as 
qiute certain that no one at that date had in mind the possibility 

A mvised and enlargbd translation of th& opinion, in=orpomti% somc of 
khc amendnient~ made by Rfr. Arntzen in A I I ~ C K  47, NO. T, of #le Counter-%rlemorial, 
fias b a  prçpard by R'h. Nzrisen and is fticd as Annex 3r ta  ühis Repll-. -4 phot& 
s ta t  copy of Dr, b t a d * s  Opidon in tlic original W r i n v e g i a ~  has aIço bwn filed 
with thc Coürt by the Governmeat of t h e  United TCingdorn. 



of territorial waters being memured in any other way than directly 
from a piece of solid tersitory. And, ES the Norwegian Government 
agreei (pasa. 56 of the Gounter-Mernorial), the original lunits of 
territririal waters for fishefv purposes cannot exceed the limits as 
they were defined for p ~ r & x e ç  of neutsality. 

23. In Annex 13 of the Counter-Mea mial the Noxwegian Goveni- 
ment has fled d o c m ~ n t s  relating t o  the atternpted regdation by 
Denmark/Norway in the eigh teenth century of Russian fisking 
activities off the coasi of Finnmark- IVhile those documents un- 
doubtedly show that a çonfllct a£ interest arose at tliis tirne, and 
t hat by agreement bef tveen the two couniries cert ai11 regulatj ons 
were made b y. the DanishlNomegian auîhorities outçide the area 
of the Varangerfjord, the use made of them by the Çounter-MernoLial' 
to show thal: the Russian Government at tliis time recognized Nor- 
xvegian sovereignty or that Norwaj? tvas exercising sovereignty 
beyond the lirnited extent of territorial waters is hardiy justified, 

From Amex 13, No. I, which iç a letter irom the Prefect af Finn- 
mark to the King, dated 28th Octobe-r, 1746, it appears tlmt certain 
Russian Sish~rmen,.jn 1743, had constnicted or rented huts on the 
islarid of Vardo; and werti. siking fish there for export to Russia. 
1-hey had, in addition, been extracting the Esh from waters close 
to the shore, dmcribed (para. 3)  as ''les eaux xoydes norvégiennes". 
The Prefect waç conçerned to establish that  the Russiam had no 
absolute nght to prxtlçe these activjties and he reported that an 
agreement, which was of an amicable charactes, was reached under 
nrhiclz- 

(a) the &sians agreed to -hgh not doser than one league to the 
shore-that is to say, to the actuai CO& line; 

(6/ tliey agreed to cornport thernselvcs in a mariner which would 
not hurt the local inhabitants ; 

(c} they agreed to  pay a tax, for the cirrrent year. The tax'ix 
describecl in the translated version of A m e x  13, Np. T, as 
payable "pour la p&che" but no doubt was rather in respect 
of the entire activity of exporting the hsh, including the 
salting which twk place in Norwegian land temitciry, than in ' 
respect of the right to fish 'outside the league. Indeed, it wiil 
be =en that thereafter there js little reference and little 
importance attached to  the actual fiçhlng outside this limit 
and that the attention of the anthorities was codned to 
activities within the limit of a nature cdculated to pmjudice 
the iahabitants. 

The Prèiect condudes hy ssserting that  he has obtained a r ~ o g n i -  
fion of the absolutzm d u r n i ~ i z t ~ z  of the King over the "sea off these 
coasts" and that he has protected the inhabitats against any 



"interference with their m e a s  of self-support". Two points emerge 
from this xtatement. FiTst the rcference to absolut~un. d o m i f i i ~ m  
clearly represents a survival of the seventeen t h-cent ur y conception 
of mare dazsmm of the  nnlimited daims of Nonvegiara (and other) 
sove re ip  over the open sea. TEis is recagriized by the Rapport 
1912 which, déaIing with tlie Rescript of 10th February, ~ 7 4 7  (see 
para. 26 below), in reply to the Prefect's letter (Annex 13, hro. 2, 
of Counter~Memorial) states (p- 18) : '"Se basant ç w  le principe d'un 
territoire maritime plus large, le rescrit est ccirrforme au droit anté- 
rieurement en vigueur pour la provincc de Finnmarken ; vair les 
deux dispositions relatives à la chasse à la baleine, de 1692 et 1698. 
11 fut bdîctk A une &poque où les Norvégiens des régions méridional= . 

ne se rendaient pas 5 Vard8 pour y faire la p&che, et où la popula- 
tion propre de l'endroit ne pechait probablement pas loin de la 
terre. 'The Rapport continues by pointhg out that whatever *vas 
the object of the rescript, a legal pnctice developed bji which the 
payrnent w s  trea fed as made on accomt of the' right to so jozww o a  
bnd-%ee yaragraph 29 below. lt will be noted- that the Yrefect's 
letter Is dated 28th October, 1746, that is, on137 shortly after the 
:Rescript of 18th June, 1745, ~vhich d u c e c l  the area of claim tu one 
leape and which had possibly ~ 0 . t  yet comc €0 the notice of the 
Prefect. In any c m ,  thiç statement in the Prefect's letter repfe- 
setlts no satisfactory authority for the propositioii that Rusia  
recognized Nonvegian sovereignty ovet a wlder m a  than tliat of 
territorial w a t m  to the extent of one league from the shore. 
, Secondly, the teference to  interferme with the means of support 
of t h e  inhabitants, coupled.with the agreement not to fish within 
one h g u e  from the coast, shows clearly that the vital interests of 
the  inhabitants iai this district were at this time considered t o  be 
codined t o  an ares -le= than one league h m  the coast aod di$ 
not ex-tend further out t a  sea. 

26, Tbe Rescript of 10th Febmary, 1747 (Annex 13, No. z, of 
Counter-R€emoriaE), canfirrned that t h e  concern of the lokd author- 
ities waç t o  prevent the Russians seizing "the fish near to land'" 
(line 6) and that ihe tax was $mposed in consideration of allowring 
them "to carry away dl their fish" (line IO), The latter part of the 
rescript ernphaçizcs again that .tvhat was cibjected t o  mas fishing 
"ne= the coast ta the prejudice of the inhabifantsJ', "crtrryhg away 
fiçh €rom the beçt frshing grounds of the inhabitantsu and seizing 
~vood. The continued p a p ~ n t  of thc tax is refered to and it i s  
stated as due "for t h e  fisliing (la peche) çaded on in Nonvegian 
waters" : at the same time at the end of t h e  ~escript the payrnent 
is referred t o  rn one "which the Rnssians have been persuaded vo1ni-i- 
tarily To pay (de leur bon gré)", rvhich coniirrns that this w i s  an 



ex  grnlkz pajment made by micable arrangement for no very 
dcfined purpose l, 

27. The order of the Empress Elizabeth of pste  Mach41 rth April 
1747 (cbntained iri. Annex 13, No. 3, of the Cormter-Mernoriai in the 
£mm of a transl3;tion fron~ a Germaa version of the original), is 
fuEEv consistent with t h e  above view of the mat ter. Et makes plain 
thai what was giviog rise to cornplnint was fishing ''tout près de 
la c6te et  s w  les meilleurs lieux de peche", seizing rvood, arbitmry 
and despotic behaviour, and thm refers to the fact that the D a d h  
aathorities had p n t e d  the Russians the right each year "de pêcher 
sur 'tes cotes de l'Be de Vardo", and that in ordes t o  obtain this 
privilege tl-iey had agrced to fish one league from the shore. Tt is 
plain that the privilege tl~ere referred to is the privilege t o  da on 
the içland of Vardo what t h e  Pmfect had fomd them doing in 
1743 (Amex 13, No. 1, of the: Counter~Memerial), that Is, cariying 
on the business of fishermm, salting, etc. ; and that it was in 
exchange for this privilege, i.e, to go on t o  the island a d  perforni 
certain operations there, that they agrced t o  fish one Ieague from 
the shore. The o d t r  docs hot in fact -upport the Noriyegian con: 
tention that the Russians regarded the right to fish more than  one 
league frorn the coast as itself a privilcge. That this is so, is çon- 
firmed by the expression Inter in the order "pratiquant la pEche 
sans permission dans ics eaux danoises" which clearly refcrs -tu 
Danish waters within the limit of one leagw-since fistiing outside . 
tllat limif was anthorized. 

28. Again, in the Russian note of May 1761 (Annex 13, No. 5 ,  
of the Ceunter-Mernorial), what is prohibited is "se rendre sur le 
territoire danois ou dans les lieux en dependant"-refemhg, no 
doubt, to the coast of Danish (Norwegiarr) territ ory and adjacent 
territorial waters : and in the following paragraph the expression 
"pratiquer la pkhe dans les eaux aor dgiennes7 ' eviden t I  y refers 
again t o  the cçirnprehensive aperations carricd on at the "island of 
Vardo", rcferred to in Annex 13, No. r, of the Counter-Memorid. 

29- TZiese eigh t eenth-centnry documents, Ui~refore, in the sub- 
mission of the Governen t  of the United Kingdom, show nothing 
more thrtn that the DanishjNorwegiari authoïities at the time were 
having difficdties in keeping Russian activities on and off the coasts 
within due Iimits (it should be noted that the Russian authorities 
were having similar dificdties witlz regard f O DanishlNorwegiaa 
subjects-see Annex 13, No. 3, of the Countm-Memarial] : and that 
these difficulties were d d t  mith by practical artrangemenits irivolv; ' 

ing, on the Russian side, keeping outsidc a one-league limit and 

1 It is i n t w i n g  to note that Fulton (p, Cin), dcaling wft11 a tax imposed b!; 
t h e  English King Hichard XJ an forcign vcççels, strrtes that this *'must have been 
done ivi th  thcir mnscnt" md uves thls as a11 argument to show tha t  t.he Kin& of 
E n g h d  had fiot prûvecl stmereiqntr ovcr the sea. 



making a srnall papent,  and an the Danish/ntonvegian side, 
permitting the Russians to continue their activitieç at Vardo- 
arrangements which were in fact by no means always obsclved by 
the Russians. To draw the conclusion that the Russian Govern- 
ment at this t i m e  recognized any ares of sea beymd the lirnit of one 
league as Norwegian territorv involves in the submission of the 
Government of the United Kingdam a strained and distorted inter- 

i pretation of the documents. On the other hand, It is quite ckar 
from the much later document of ~ 3 r d  A p d ,  1885, is.iued by the 
Norwegian Mioister of the Interior (Annex r;3# No. 6, of the Counter- 
Mernorial) that the Nortrregim Governen t  then recognized as tetri- . 
tonal waters of Russia ang area doser to the shore thm "'une lieue 
de mer dzt EiiioraI", which corri=sponds exactly to the conceptions of 

I the United Kingdom in this case. 

30. The above Wew of the matter is wholiy conhmed by the 
Rapport 1912, page 18, in a passage cited in paragaph 54 of the 
Counter-hlémorial. Tbat document states quite explicitly that the 
p y m e n t  was made for the ~ igh t  to sojaurfi on land and that the 
fishing which waç carried out at a distance of one league was con- 
sidesed as fishing in the open sea ("mer libre"), Although the 

I I .  Counter-Mernorial in pamgraph 54 calls this statement inaccu- 
rate", it only in fact criticizes it upon the point thàt the Xescrïpt 
of 1812 iS shown to be conçerned with neutrality. There cari. be no 
doabt in fact that the extract corectly states the position prevailing 
in the eighteenth century, 

31. The additional documents cited by the Counter-Mernorial 
(Annex 13, Nos. 7 t o  13) do nof in my way affect the conciusionr; 
above siatcci. The letter of 23rd Novernber, r767 (Annex 13, No. 71, 
admittedly pmceeds on the basis that t h ~  Russians had been for- 
hiddcn tel fish in Nonvegian tewitcruid w a t ~ s ,  i.c. within one league 
frorn the sherc : this can be the only meaning of the expression 
"les eaux du Finnmark". Equdly it .t:$ clear fmrn the Letters 
Patent of xs-t Jhne, r77r (Annex 13, No. 81, that it had hy this 
time been fortiidden to the Russiaïs tci land on the coast a d  make 
use of hut.5. But it is çomervhat rnisleading t o  ,Say, as daes tlie 
Co~inttr-Mernorial in piragraph 52, that t h e  Trcaty of Connierce 
of 8-19th October, x 782 (Annex 13, No. g), does not contain any 
disposition. authorizing the Russias to engage in fishing. The 
additional dechration to the treaty in fact plainly contemplatc~ 
that tErc Russians may be fishirzg off the Finnmark coasts and 
forced to  take refuge there in bad weatkrer <mcE does ilot refcr to 
this as being either illegal or by concession. 

The. ssarne parkgraph of the Counter-Mernorial refers t o  a propoed 
of Mr. H, H, G r n e r u s  t o  exclude the Rtlssianls £rom 6shing evcn 
outside the one-league l i d t .  It iç tlot suggested, however, that 
this proposal was acteci upon and it may be classified togetlier 
with other suggestions of the same khd (as for exmpk that made 
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by the  Commune of Bod in 1889-see para. 38 of this Reply) that 
Nonvegiarr daims çhouid be extendcd beyorrd f he limits applicable 
under international law. The fact that such daims were made- 
and not given effect t e l e n d s  na support to the Norwegil~an case. 

The Law of 13th Septernber, 1830 (Aanex 13, No, 10, of the 
Coiinter-Mernorial), which is said to have replaced the Rescript 
of roth February, 1747, commences by referring to "la peche ' 

qu'ils fis Russes] pratiquent au delà de la distance d ' u ~ e  lieue du 
rivage"-againwithout anysuggestion that thisfisliingisother- . 
wise than by right 1. The 1st of the law deafs %+$th the conditions 
under which they may be permittecl to perform certainv opera tions 
within the lirnît. The iaw agaia refus to  the paymentc: or duties 
in force, making it once more plain that  these are in respect of 

. rights exercised s i t k i ~  the liniit, These ri@-ts are agkin referred . 
to  avithout comment in the extracts from the Tseaty of Commerce 
of 8th May-26th April, 1838 (Annex 13, No. Ir, of the  Çounter- 
Mernorial). And, further, the Law of 3rd August, 1897 (Annex 13, 
No. 12, of the Comter=Mernorial), after eqressly statingin Artide I 
that the right t o  fish wiijaifi Nonvegian territorial waters on the  
cciast of Finnmark is reserved for Nonvegian subjects refers in 
Article 48 to fweign Ashermen "qui font la peche au delà de la 
limite tcrritoride", and to the Law of 13th Septernber, 1830, 
clexrly contmsting the two cases, fishl-ng in t h e  one case king 
ferbidden to foreigners and i4 the otlier k ing  pcrmittcd. The 
same expression is used in the Law of 17th March, rglr (Annex 13, 
No, 13, of Counter-Mernorial), rvhich repeald Article 40 of the 
Law of 13th Septembm, 1830. It is abundantly clear fram di t-hese 

. enactmentsthatÈtwasntv~c~n~ideredb~~theNor~vegianIcgis -  
lative OT administrative authorities that fishing ontside the iirnit 
of one league from the coast of Finnmark lit is repeated that we 

1 
are nothhere concmned with the Varangerfjord)-whjch, if the 
priûciple followed by the Nonvegian Government itself in the 
notice of ~ 3 r d  April, 1855 (brinex 13, No. 6, of Courder-Mernorial), 
is acepted, means one league frorn +he coast line-was othervsise 
than by right and that  the Morwegian authorities never made any 
attempt to contrcl any activities other than such as might be 
carried on within the limit of one league. 

Exchange of notes m'ih F ~ a w c ~  ofi the su bject o J the VestfjO~d (para. 57 
of the Countes-Mernorial) 

32, The Goverurnent of the United ICingdom agees with the 
Çounter-Rlemorial in considerhg this exchange of notes as of some 
lnterdst for the purpose of these proceedings. The conclusions to  

V f  may be noted thak in thr! Rapport r9r2, p. 4, foo.tnutc. this passage is 
tranrslated : "Si, A I'occaslr~n de la +the a laquelle ih pezcvoit s"a&alla~ lusqn'k 
la distance d'une lieue dos cotes,...", this suggesting even more plainly that the 
fishlng outsirle the limit wa9 entirely legitimate, 
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bedrawiifromitarenot,Iioti~ever,;n th~opinionoftheGovern- . 
ment of the  United Kingdom, those drawn hy thc? Worwegian 
Govemment. The Qmtre-Fd~es  having been amsted in ~ 8 6 8 ,  
tlie French ~Minister at Stockholm delivered the note dated 6th June, 
1868 {Annex 15, No. r, of Counter-Mernorial), This note states 
the  Frmch position in two paragraphs 

"Les usages internationaux ont admis g&n&alement des Ifmit- 
aux mets territoriales ; dans ces limites sont restreints les droits 
exclusifs des riverains, 
La Norvege n'a jamais manifeste quu" y eût pour eile un besoin 

spécial d'étendre ces limites au deEi de la .kation ordinaire que leur 
assignent les usages internation aux." 

ancl confinues by affirming the attachnient of France t o  the thsee- 
mile limit. lt tlien emphasizes the  importance of the caçe in view 
of the large number of fjords, bays, etc., on the coast of Norway 
and the danger that this caçe rnight becorne a prccedent. 

The Nomegian note in reply dated 7th November, 1868 (Annex 
15, No. z, of Counter-Nemurial), fircit states that the action of 
Nonvay is j u s ~ e d  by traditional law, by the geagraphical situation 
of Nurway and by the duty of the Govetnment ta psotect the 
intlererjts of a poor and industrious population. Xt then pmceecls 
t o  st ate tha.t the V a t  fjord is an interna1 sea and must be çonçidered 
as part of R'ortay's maritime ten-itory. 

The French Gvernment did not pursue the matter but the 
reasans wlly it did not do ça are made plain in i tç  notes of 
P T S ~  December, r86g, and 27th July, 1870 (Amex ~ 8 ,  Nos, r and 
5,  of Counter-Mernorial). In the first note the, French Minister at 
Stockhalm rcfers to "les motifs spéciaux qui l'ont déterminé, de 
m&me que d'autres gouvernements, à ne pas insister pour que le 
Vestfjord en tant que conçidérk CbEme une mer intérieure, f Ù t  
ouvert aux bateaux de @the étrangers". 

In the seconcl note the French Chargk d'Affaires at Stockholm 
writcs : 

"En nous reportant discussions qui se sont précédemment 
& e v é ~ ~  entre les deux Gouvernements reIativement $.l'exercice du 
droit de @the dans le Vestfjord, il nous sera permis de rappeler 
que si, dms I1e$pnt de conciliation qui nous a tonjours mimés ' 

vis-&-vis des ltoyaumes-Unis, nous atms consenti alors a abaridoriner 
des prltentions que nous jugions légitimes, nous étions fondes A 
penser qn'il ne s'agissait que. d'une exception h ce qne nous considé- 

' rions comme les vrais principes siir la matiére, et qu'aucnne diffi- 
culté analogue nt se renouvellerait sur un au& point des c6tes de 
la Norv5ge." 

These notes make it plain that the French Government in 
deciding riot: to contest furtlm the Noswegian action taken wlth 
regard to the Q.uak~-Frè~es was not & aay waynabandoning or 
waiviig anv of its çlaims as ta the mles of international law applic- 
able to f is lkry  rightç off the coastç of Norway nor waç it in any 



way canceding any gmwal Nom~egiasi daims but was prepared 
t o  treat the  Vestfjord ass a spcial casc witheut prejudice to  its 
grnerd position, As tvill be çho?vn below, the French Govemmefit 
took up the same attitude 'in rdation to the Decrcoes of 1869 and 
1859. 

The Darces of 16th OctoGw, 1869, and 9th .Sept&e~~bw, r889 (paras. $8- 
62 of the Çounter-Mernorial) 

33. As has bçen pointed out ab&e (paras. zz-z3) and as the 
Couriter-Mernorial admits, the Rescript of 1812 was not directed 
t o  the question of fishing dimits. The fmt application of the rescrjpt 
t o  tks  matter is stated (para. 56 of the Counter-Mernorial) t~ have 
been in 1 8 6 ~ .  T t  is interesthg to note that the letter r e f ~ r r ~ d  to 
of 3ast Jannarj?, 1862 (Annex 14 of the Counter-Mernorial), merely 
states that "Selon me thèse qui .... est comrnunkmerit: admise 
eri droit international et, en ce qui concerne ta Worvkge, a &.te 
adoptke par décret royal du 22 (lettre patente de chancellerie en . 
date du z5 fkvrier r S ~ z ) ,  les eaux territoriales sont prksrimkes 
s'&tendre jusqu'à une cr lieett de wcer 1) de la c6te." It 'is evîdent that 
at this tiinc the 1812 Rescript was regarded< as dealing only with 
thc mattet of distance, The. as estabIishing the distance as one 
league instead of t h~ce  miles-and not as laying down any rufes 
or principies as t o  the rnannes'ir! ~vhiçb the fishing limit.os the . 

hase-litles are tci be drawn. In fact it is only in comparativively 
necent times, when Norway was seeking historical justifia tion 
for her daims to extensive areas of the Iiigh seaç, that t he  argu- 
ment was put fonvard tbat certain prii~ciplcs wcre established 
in 1812 in regard to hoth these matters, ivhich wert? merely EoLiowed 
hj7 the later decrees and particularly by the ~ é c r e e  of 193j. Z t  
is char that the Rescript of 1872 itself containcd, and \vas intended 
to establhh, na principle and indeect clid not deal with the rnetl~od 
of delimiting fisliery liniits at XII. 

54. The Decree of 14th October, 1869, was, as the 'Exposé des 
Motifs (Annex 16 of the Cotmter-Mernorial) shows, enacted t o  meet 
.the situation created by the appearancc of certain Srvedish fishing 
vessels and of fishermen from other parts of Nomay off the coaçt 
of Sundmore. The application of the decree was confinecf to a srnall 

I 
area-the line of demarcation being anly t~wnty-six miles long- 
which, until the. appearance of the Swedes, had nm7es been of interest 
to foreign fishermen. The Primips~l Fucts (p. 40) makes it clear,that 
the fislzing in this area had for long been exploited exclusively by 
the local it~habitants, these being ~~~~~~~~tPy numerom t c? camy oii t 
"a thorough utilization of the fishing meas". This is çontrasted ~ 4 t h  
t h e  coast of Finnmark, where it is said (&id., p. 44) a number of 
craft from southern districts corne to fish, and in which also an 
increasing interest is shown by foreign frçhermen. Moreover, the 
area in question lies ofl a numbes of inhabited islands of -çome size 
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,which, as the diagram at page 25 of the Prz'.~nca'fial Fads  shows, had 
comprehensively parçtlled out the fishing gxounds lying opposite t o  
each island. The individual character of this part of the Nonvcgian 
coaçt was brought out by Dr. Johan Hjort, a former director of 
Nomegian fisheries, in the couise of the Oslo conlrersation~ of 1924. 
According t o  the  protom1 of the fourth meeting, Dr, Hjort "pro- 
ceeded t o  explain the special peculiarities of t h e  Nonvegian fishing 
iadustry off the coast of Mme, as affording a iypicd example of 
the combination of specid conditions which icharacterized this 
industry off the ~veFlt coast in genemi at# to thme Lofoten I shds" .  
(Annex 4 of Rlemoriai, Vol. '1, at p. 123,) 

In these circumtances the Norwegian riuthorltieç, as the result of 
' 

pressure h m  th& own fishing interests, fclt obliged to make sume 
regdation concernhg this district, and in this connection it is 
interesting Eo note what \vas the principle on which they proceeded. 
The Exposé des Motifs contains the followirig passage : 

1 The Nonvegian authorities were thus cleasly ,of opînion that 
definite limrts wem set by international law t o  the which could 
be clairned as exclusivcIy reservecl- for Nonvegian subjects. 

The Expuse then eontiriueç t o  juçtify the actual line adopted7 
narnely from S v i n ~  to Storhalrnen. Keference is firçt made to the 
Rescript of 1812, in justification for applying the distance of one 
league, in a passage tvhcre the follorving m r d s  are used : 

I 

"Cet te derelère mcsure doit prebablement pouvoir &bc mpIoyte, 
sans hP~itation, pour la délinlitation de ta fron t ihe - comme cela 
x aussi eu lieu antérieurement pciur notre pays (voir la lettre patente 
du z j IEvsier r8rzj -, d'rtutanf plus qu'elle ne correspond meme 
pas complètement h la distance k laqudle les pmgrks de la science 
de l'astillerie, qui, en génkrd et aqec raison, est censée devoir 

, exercer son Mnerlce sur i'btendrze des eaux territoriales, permettent 
dés maintenant de tirer aux piéces de la &te.'" (Xbid.) 

lFL'ttendUe de haute mer pour laquelle un Btat peut exiger que Ie 1 
E 

monopole de Ià piclle sait exclusi~rernent: r&servk A SB sujets 
coïncide, lorsque dcs traites n 'en dkidciit pas autrement, avec Ie terri- 
toire maritime sus lequel il a, suivant le droit international, le droit 
d'exercer ça souverainet&, Les limites de ce territeire ont &tt5 f i x k  
en partie d'après le pouvoir de dominer, dc la terre, l'étendue de mer 
adj acen te, en d'autres t emm d'après Irs, plus Iongue portée de canon, 
ce c1ui:est sans doute Ia hase de clt3temiination qui concorde le mieux 
avec la mature de la question ; et en partie à la distance d'une lieue , 
g6ograpliiquc du territoire terrestre." (Annex 16 ai Cornter-hfemo- 

, rialil, st middle of p. 60.) 

CXeariy the Rescript of 1812 was not at this t h e  considerd ta 
have aut ho titatively disposed even of t-his question of distance-the 
words used "doit probablement pouvoir être ernployke" ffollowed by 
a reference by way of example t o  the rescript are of the most . 
tentative charâcter. "lmhere follorvs a reference fo  t h e  "point de 
depart du calçuYbnd here again language is u s d  which implies 



first that the phciple of rising outlying rocks not m over by the 
sea 5 a possible principle for which some precedent (net of a con2 
clusive character) exists in ütie Rescript of 18x2 but which requires 
to ,  be justifid, and çecondiy that the use of rocks submesged at- 
hjgh tide mas not legitimate, The words used are : 

"Gomme point de départ du calcril, ce n'est pas la terre ferme 
seule qui doit pouvoir être utilisée, m i s  sr~ssi les $les et rochers 
siizcks au lmge ds .!a &te, $DUWW q ~ ' i 2 x  sait rit $as recoecve~ts @Y la 
mer; cette conception a d'adeurs déjà été adoptée dans la lettre 
patente mentionnée ci-dessus" (viz . the Rescript of r 81 2) .  

The Exposé. continue'; by refedng t o  ''flots ou rochers qui SOXFE~ 
' 

t o q - o w s  visibles nu-dessus de lu mer'' (ibid., pp. 60, 61). 

35. The Exyod then proceeds ko supply the necessary justifi- 
cation for the Iine tvhich it was proposed should be adopted and it 
wïli be seen from a çareful penisal of it [Annex 16, p. 61 of Counter- 
Mernorial) that this is derived f mm hydrographiçal and gmpphicd 
data pecdix t o  this region. Firçt; it is pointed out that the deep 
water of the B~dçunddypet regresents continuations of the open- 
ing of the Bredslmd and of the Siorfjord. Then it is shown that the 
line which is drawn coincides mith the deep water mhch  pmvides a 
natural boundary belmeen the inshore banks and tlie outer btui ks 
(SC. of Medbotten), and so c m  esçily be identified by fishermen, 

Finally, and this, it is submitted, is where the principal interest 
of t k  legishtioa fies for the purpoçe of these proceedings, the 
Exposé. praceeds t o  deal with thc claims which hag been made tri 
Teserve for exclusive Nomegian use the f i shg grounds in the 
Medbtten zone, on the onter side of the natural h e  adopted by 
the decree. These cEaims were (Annex x6 of Counter-Mernorial, a t 
p, 62, h e  18) based upon the fact that these bmks, too, had bem 
"ri5senrhs de temps imrn6rnoriaI aux habitants du pays sans parti- 
cipation d'étrangers aucune", and ought to  be resented for the loml 
inhabitaais "m&me là oh d e  s%kekid un peu au delà de la limite 
que la r&Ie principale du droit international en cette matière trace 
comme dhlimitation ordinaire de la mer territoriale". The attitude 
of the Minister in face of this claim was to reject it. As the Exposé 

i 
continues, "mon ministère n'ose pas la considérer comme assez 
jmtifiee par des principes I nçon t~s tb  de droit ia tmational  qu'on 
puisse conseilIer d14difier sur cette seule base un principe clc droit 
tendant à interdire, purement et simplement, aux étrangers le droit 

.de pEçher sur une yartre de mer ainsi dé'limitée" (zbid., Iine 33) md 
pmceeds to state that any such proposed extension, would be a. 
matter to be dealt with by "reprbsentations amicales" (a'bzd., line 43). 

The Govemrnent of the United Kingdom has already remarked 
npon the interest of this passage (para, 16 above). It sholvs quite 
clearly that the fact (if it was a fact) that the banks in question had 
frorn tirne irnrnemohal beea fished exclcrsivdy hy the local innhabi- 



t a n t s  was no* in x8@ regarded as justifying a depadme bom tvhat 
was recognized tcr  be the general rule of interhational Zaw. 

36. With regard to the iine itself, I t  is important, in considering 
the extent to which this decsee rnay be said to have es.tab2içhed 
principles applicable to other are as of the Nomregian coast, to  
notice t h t  the two rocks between which the line is drawn are 
permanentIy exposed, It is evident, therefore, that the decree does 
not in any way establish a mle as t o  the manner in which rocks 
not permanently exposed rnay be made use of-on the contrary it 
evidently procecds upon the hasis that they may not be used. 

36 A. This Decree-of 1869 m s ,  in the submi~çion of the Guvern- 
ment of the United Kingdom, of arr exceptional character, a point 
which is welI brought out by the disthguished Stwehsh iawyer, 
M, Kleen, representing the Swedish-Norwcgian views at the Insti- 
tute of International Law in 1892. In a rnernorandurn pmsented t a  
the Institute, after discirssing the orlgins of the  4 - d e  rule, and 
expressing the opinion that even tbis wider limit dicl not correspond 
t o  modern requirementç, he cites the Decree of 1869, applicable to 
the Sundmore area, 

He stat- tht buoys "de date hm&rnoriale, subsistant depuis 
des siècles", mark the serrward lirnits of the fishing barlks : that 
this nartural l h i t ,  marked by buoys ' 'saridionnées par l'usucapion", 
extends nearly 3 miles k y o n d  the outermost rocks. "Ces marques 
de mer traditionnelles ont de tout temps été rmpctées par YEU- 
ropc." He tlien points to the impossibility of dividing t h i s  natuira1 
nnity, and to the fact that it Is in the interest of al1 to recognize it 
and respect it as af inestimable value for the whole of Europe. He 
concludes by descrîbing this exampIe as "le plus frappant qrie nous 
connaissons" [sic] (Annuiaire XII,, pp. 142-1443, 

1t is evident from thiç that the bmks of SimdmiSre possess char- 
acteristics which are practicaiiy unique. Certainly there is nothhg 
to suggest that anything similar exists in the portion of the cclaçt 
covered by .the Decree of 1935. 3T is alw sip%çant to note the 
emphasis laid by M. KIeen on the gmeral interest of European 
nations : evidently he considers th& to Le a factor of no smaU 
importance in relatiorl tu  the validity of the decree. 

37- The position %vas, therefore, in ~869, that the Nonvegian 
authoBties were fully recognizing the limitations l lnposed on their 
po~vers by international law ; they did not crinsider that imrnemoriaî 
user by ifself confemed any chi& to exclusive rightç ; they did not 
regard the 1812 Rescript as laying down any incontestable auto- 
matic pririciplec; : on the contrary téey açted upon the assumption 
that the lisnits must be drawn with careful regard to hydïographical 
and othes circumstances particdar to the area. The contrast with 
the attitrrde adopted by them in relation t o  the Decree of 1935 is 
striking. Instead of reprding the clahs of the local population 



based on aLleged user and on economic nwessity as a matter for 
"rqrksentatlonç amicales'' they now treat these as of themçelves 
affording a justification in law for extensive claims (see para. 181 
(3) of Counter-Btemorlal) ; instead of treating thc 1812 Rescript as 
affording a possible starting point in. the delimitatiion of the limits, 
thiry now rely upon it as providing an automatic rde  historically 
sandioned. The. G~vernment  of the United Kingdom-k if ho se view 
on the validity of the 1869 B c r e e  mill be stateci bclow (para- 43)- 
submits in any event that the approack to the pmblem which was 
made in 1869 is not, as is now represented, the same as that made 
in 1935, but was basically different and affards no justification for 
the latter l. 

38. The TSecrce of 9th September, ~889,  \vas enacted not, as zms 
that of 1869, t o  restrain 'the incursion of fisherman h m  absoad, 
but in order to define the area wlthin which the Prefect could 
mact domestic regulations conttolling Horwegian fishing for cod 
h spring (Annex 17 of CounterzRlemorial, para. 4). Tliere is no 
cvidence or suggestion that foreign fishamen have eves been 
interested ia any way in the area to which this decree applies, It  
will be  seen from the Exposk des Mctifs (Annex 17 of Counter- 
Mernorial) that the Commune of Bod had fonvarded a reqr~est 
for a line t o  be & a m  directly from Storhdmen [whert; the 1869 
line had teminated) to a point "au large de Bratvaer". This 
line ivould have b e n  67 sea miles in length (Rapport r g n ,  p. 28, 
footnotej. The attitude of the M h k t e r  in face of this request is 
intereçtirig. Re did mot (as migh t have bem expected, if, as the 
Norwegian Governent nuw contends, the principles on svhich 
fisl~ing Iirnitç should be drawn had k e n ,  çIeirly and tmeqirivocdly 
esfablisl~cd by the Keçctipt of 18rz and the Decree of r8@) deaI 
with thc matter himseif on the basis of these enactrnents, but 
instead hc referred the matter t r i  the Gesdesic Imtitute, a pmely 
technical body, which furnished a repart whiçh appears at page 28 
of the 'Rapport 1912. This report first pulaCs out tha t  tlze linc 
prapoçed by the Commune of Bod would have the advantage of 
m n i n g  straight for a considerable distance but that, 011 the other 
himd, it would pass a considerable distance (in one case 3 leagues) 
outside the ciutermost islands or rwkç (which rocks were in fact 
nsed as the base-points 11y the decree when it rvas enacted), and 

Tt mny he a d d d  that IT~CFI: in 1878, the qumtion ~ 2 %  miscd wlieier Uie limit 
colilcl be clralvn further ont to sea thxn it was drnivn in 156g, the Pl'linisiy of the 
I n t k o r  cxpressed the opinion thxt an crtcnsion beyoncl the 18% 11ne"ne trouverait 
sans doute pns de paht  cl'appu~ dans 1~ droit intcrnatïonalgénérat" - thais j?ecog- 
nizing that sucli yositiva 1 ustificttfion tindcr intmnatioiiaI larv is -nmtwary for siich 
an exten&on, (See lirtppofi, 1912, p. 27,) 

The version of the Exposc des Motifs in the Rapport r g ~ z  (p, zS) refcrs ko 
t<  one league froni Stemslicstcn'" whcrc the 1869 line taninates. The Goveraiiicnt 
of  the unitcd Iiingdorn catinot identifp SternsIiesten and assumes that tlie startirig I 

point rcferrcd to i s  Storholmen. 
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uses langu-e very iimilar t o  that adopted in tha t  of the 1869 
Decree. 

"Cette distance devait Gtrs calcuIke non seulement E n  

partant de points fixes situés sur Ia terre ferme, mais aussi 
sur les iles et sur les rochers qui ne sont pas recouverts par 
la mer" (Annex 17 of Counter-hlernorial at p. 64). 

The Geodesic Institute used sirnilar 1angua.g~ (Rapport x g ~ z ,  
n. 281. 

 hé recommendations of the Inskitute oirere accepted without 
comment hy the Minister and emhodied in the decree. In the 
subrnission of the Government of the United I<ingdorn no rule 
or coiiclusion of principle can be deduced from this decree at dl,.  
in any case net as regards the mannes in which hase-lines should 
be draiva between outlying rocks or across the mouth of bavs. 
The deçree was of purely domestic interest and the lines w&e 
drawn on technicai considerations. The question whether these 
Iines c m  be said t o  have teceived anfr lrind of International recog- 
nition will he exarnined below (paras. 4 0 - 4 ~ ) ~  

39. Two other incidents at this time may Fie referred t o  as 
showing with partiçulàr clarity that no definite psimiples with 
regard to the delimitation of Norcvegian territorial waters were 
considerd t o  Iiave beeq estahlished. 

The first was the consultation by the Ministqr of the Intwior . 
of the Facdty of Law in 1898 which is briefly refened to in the 
Rapport Tgrz @. 38). The consultation was prompteci, i t  appearç, 
by certain questions which had ben put to the Department by 
the Geçidesiç Xnstitute regasdidg the drawitlg of ter~itorial limi ts, 
lvhich the Department was unable to answer. Fram the report in 
NOPSR R.&slide~dc, ~898 ,  page 705" Et appea-rs that the Departmen t 
a ' f i f e~  dia referred to the d e  stated on page 92 in Professor Asche- 
h mg's w-ar k Norg~s  n w v ~ r e n d ~  SifQkfoujatnOng (and cdit ion), tha t 
it is not nccessasy where fjords cut into the tand. to folloav the 
coast closdy, but that the buadàry for tlie sea-territory c m  be 
drawn parallei t o  a straight line betwen bath the  outermost 
points of the openùig of the fjord, at any rate when there anly is 
a question of srndtller bays or w h ~ r e  the fjord cuts far into the land 
and that one also in the same way c m  jump from the one island 
t o  the other. 

The Deparfrnent gocs on tci state that this new mle in particvlar 
instances causes considerable doubt and obscurit y, for iqst ance 
as to  what cran be the maximum distance froisi the land of islands, 
islets and rocks witho~it the latter falIing outside the territorial 
limit of the mainland; what distance thme can be between the 
islands, when a paraiicl line for the territorial border c m  be drazvn 
from one island t o  another Uzstead of Ietting the line according to 
the headlands lying inside or between the islam&, etc. -4s examples, 



the Department points ta the area outside the Kvenangenfjord. 
whem it is Cloubtful if the territorial border can be drawn parallei. 
t o  a straight I.ine between the outmwt points of Euglis and Loppen, 
or if it must be drawn from hg1.1o to  the outermost point of Arno, 
h m  there to thé cape lying on the other side of the fjord and 
fmm there to Loppen 1. Likewise the stretch outside Laksefjord 
and Porsaqqmfjord c m  lx inentioned ~vhere it seems do-tfd 
if the line can be &awn from Nordkyn to Nordkap or the line 
must be ~urved inwards towards Sverd holtklubben. 

The Deparkment goes on fo state t h a t  it is ncit- aware whether 
existing intenational t l w  gives mare detailed rules thas. those 
cited above. 

The Department en'closed with its letter maps received from the 
Geodesic Institute on which the territorial lirnit was markcd riot . 

according to straight Iines between the dtifferer-t outermost islands 
and rocks but bv curved lines foiIowing the 'shuoslties of t h e  toast: 
As t o  this, tlie Department remsrked that this of course was noi 
according ta the r d e  stated by Professor Aschehoug. 

The Legd Faculty in its opinion stated that a~ far as it \vas 
amre there did not exist an y geaerally accepted int ernatiùnal 
d e  governing the point in question, ie. to wliat extent the terri- 
torial limit slzodd follow the sinuosities and the  indentations of 
the çoast. 

The Faculty tbereafter refers ta. the rules recommended bjr the 
meeting in 1894 of the "Institut de droit intmational" in Article 3. 

Accordhg t o  the Faculty's opinion due consideration must, 
however, be given ta the irreplarity of the Norwegian tout. 
After having disciaçsed this question in detail the Facdty sums 
up as foUows : "A protest in this matter is least likdy to be anti- 
cipated if, in fixing the territorial limit; care were taken tu a v o i b  
at any rate emept in rare exceptional cases-exmeding the kirnits 
established by the Inçtitute of International Law, viz., 6 miles 
from the shore, aiid calculated aE the opening of fjorciç and between 
islands and rocks frorn a strjght base-he drawn between points, 
lying at a distance of not more thari xz s a  miles from each other." 

According tci the opinion of the Faculty, the letter from the 
Department dated 28th October, 1868, concerning the fishirig in 
the Vestfjord, the various decrees coticerning t l ~ c  Varangerf jard 
and the necrees of 16th October, 1869, and 9th Sepiember, 1889, 
must be pwsumed to be based on the abuve indicated fundamental 
d e s ,  '"dt', continues the Faculty, "as these provisions have - 

not been met by any protest upheld by the foreign State in question, 
the legd situation established tliereby must surely be looked upon 
as internationally acknowledgéd.'" 

1 The outer af these bwo p t ~ i b 1 0  linc!i'is well inside the ~ 9 3 5  liac ; the inrier is 
cven inside the 19-11 red Iinc, 





REPLY OF THE UNITED KINGDO'll4 (28 XI 50) 34x 
line folIowing the contours of the cciast, The: object of the second 
note (Annex 18, No. 2,  of the Corinter-Mernorial) \vas, as iç co~~ec t ly  
pointed out by the Rapport rgxz (p. ~ o o ,  note r), to obtain the 
confimation of the Nonvegian Governrnertt t hat fishing on tkie 
outer bankç of Sundmore-i.,e. those outid6 tlie proposed line- 
was open t o  forcigners of al1 nations and not ody  to those of. 
Swedish nationdity-an interpretation in the latter sense being 
possible from the terms of thc '"xpos6 des Motifs", The Nomlegjan 
Gavernment, first, in a note of 3rd January, 1870 (Annex 18, 
No. 3,  of the Counter-RTernùsial), gave an assurance tlmt fishlng 
on the outer b d s  was open to'all nations and then, an 8th Febxu- 
ary, 1870, deIivered a lcngthy reply setting out the reasùnç tvhy 
the line had been d m n  as it had (Annex 18, No. 4, of the Counter- 
Mernorial]. Thiç note, nfter refersing t o  the historic charaçter of 
cod fishing iri these parts, proceecls to a justification of the four- 
mile limit, as hased on the range of modem guns and on estahlished 
and long-dated Norwegim legislation, 

The note then deds with the question ~vhether the line itself' 
should be a broken line or a straight line, and after stating that 
there is no established rule k i n g  the maximum distance bettvecn 
t\vo points as 10 miles, contends that in fact a brskm lilie, in thiç 
a r a ,  would be botk Impraciicable and incapable of enforcernent 
and would cizt in two t h e  moçt important fishing hank. The note 
concludes by saying that the historic facts and the cornpeTTing 
natural ând local circumstances seem "presque pouvoir invoquer 
le droit des gens A leur appui", but that the Norcvegian Govern- 
ment has neverthebsç not desired to derogate "aux rCgles appli- 
quhs par lui dcpuiç longtemps". 

qz. In i t ~  note in ançwer dated 27th July, 1870 (Anne>; 18, 
No. 5 ,  of the Counter-lgemorial), the French Govertirnent stateç 
that a reply would have been sent bdore "si la discussion elit pu 
étre renfermée dans une simple question de droit'" and (in the 
second paragrapk) states in express terms tbat the French Govem- 
ment cannot accept the argurnentaticin on which the Norwegia 
Govemment claims to base its conclusionç, It then proceeds that 
'h ddehors d u  dm*$  2=RternationaE" the French Government is 
pspared t o  attribute a certain efiect to practicd considerations 
and continues (Alinex r8, Ne. 5 ,  at the top of page 72) : 

'"'est dans cet ordre d?dkes, é f ~ a ~ ~ g e r  aat &oit de gefis, que s'est 
placé le Gouvernement de l'Empereur pour l"6tiade de la question 
des pécheries" and suggests a c o r n o n  approach on a practid 
basis t o  the problern under considention. 

The note makes dear that it is not so mixch concerned tvith 
the, immediate issue of the ratrlçtiuns impased in a prticular 
area as with the  future consequences of acçeptance of the principles 
raised by the decree. 



342 REPLY O F  THE UNITED KINGDOM (28 XI 50)  

"Il &tait à craindre, eri effet. que la reconnaissance, en t m t  que 
fir&ci$c, des limites de péche fixées par la décision royale ne 
constituAt un pprkcédent ...." (Annex 18, Na. 5 ,  p. 72), and then 
rnakes the suggestions that "toute question de principe serait 
écart&" to enabie a bilateral mangernent to  bt made on the 
spot. 

43- There c m  be no doubt as t o  the conclusions ta be drawn 
from this domment. If the Nonvegim note of 8th Pehruary, ~870 
(Amex 18, No. 4, of the Counter-Mernorial), stated, for the first 
t h e ,  certain principbs alleged ts underlie the fixing of the L i t s  
by the 1869 Decree, the. French' Goverriment-which, it should 
be  remernbered, had ikeady made its attitude plain in the Anglo- 
French Convention of 1839 and in the further abortive Anglo- 
French Convention of 1867-did not fail to make it abundantiy 
plain that it in no way a c ~ p t e d ~ t h e s e  principles, or the Nowegian 
argument whïch purported to jvstify tliem, and that, on the 
contrary, it entectained the p v e s t  apprehensions lest, as a matter 
of Law, a precedent should be created liy them. As it is stated in 
the Rapport 1912 (p. rog), "il semblerait donc: que chacun deç 
deux pays, la Norvkge et  la France, eût c o n s e d  sa mani+= de 
voir''. 

The attitude of the Government of the United Kingdom towards 
the Deçree of 1869 is precisely sirnilar, Even admitting that the 
United Kingdom is-in the, absence of anv positive evidence of 
acquiescence on its part-precluded £rom dkputing the Norwegiao 
da im to  exclusive fishing rights within the limits laid down by 
t he  decree, al1 that Norway has acquired is a de fach. os possibly, 
prescriptive, title to those particulas rlghts in that araa and it 
has nnt thereby acquireçl any similar rights t o  whateve system 
may have been implicit in the decree. Just as the French Govern- 
ment expressly made clear that it did not accept t h e  system, but 
mas not prepared to contest the particdar limits in question, so 
the Grivernment of the United Kingdom, by its condnct, is at the 
most comrnitted t a  recognize the limits. The Norwegian argument 
that she ha5 theieby acquired-either as against France or againçt 
the United Kingdom-the nght to apply the same r d ~ s  wherever 
else she pieases dong ber coast is consequ,ently one that cannot 
'be rnaintained, 

43 A.. It may be also corivenient te deal in this portion of the 
Reply with the later communications with the French Government 
which are refend t a  in paragraphs 83 and 89 of the Counter- 
Mernorial. These carry the matter no hrther and in fact show that 
the  French Government in no way'abandoned the principles it 
asserted in 1870. It will similar3y 13s appropriate to  refer t o  the 
communications with the Rmsian Government referred to in para- 
graph 88 of the Counter-Mernorial. 



44. ID 1893, the French Cmsul at Christiania açked for particulars 
of Nonvegian kgislation concemimg fkhing Mts (Arinex 30, Na, x, 
of Ceunter-Mernorial). The question was particdasly directed to 
the distance of the lirnit from law tzde. The reply (Annex 30, No. 2, 
of Counter-Mernorial) states this distance as one geographic league. 
It then states that a l l  fjords and bays are considered as forming 
part of Noxwegian maritime territory and that for certain pxactical 
reasons it is not possible to follow all the irregularities of the coast. 
Copies of the Demees of r869 and 1889 a r e  referred to and cnclosed 
in this connection. 

The French Govemrnmt thus received an anslver to  its question 
together ~ 4 t h  cedain additionai information. No daubt it did mot 
think fit to enter into correspondence on that  additional idwmatian 
for the mason that its attitude had been fully çtated in the note of 
27th July, 1870 (Annex 18, No, 5, of Comtes-Mernorial). 
In 1908, the French Chargé d'Maires at Christiania made a 

further enquiry (Annex 34, No. 1, referred to in pa rapph  89 of 
the Connier-Mernorial). This enquiry selat-ed again to the distance . 
af the hmit and asked if it should be drawn "en ligne. droite du 
dernier cap la mer". The seply (Annex 34, No, 2 )  stated that 
the limit of 4 miles was çtill in force and that the distance must 
be reckoned frtlm low tide taking each island not continually snb- 
rnerged as a. stutirig-point. No .answer 1q7aç given to the question 
xvhether lines could be drawri from extrerne headlancls and no 
reference was made in this notc to the Decrees of 2869 and 1889- 

45. The Russiam enqniry made in 1869 (Amex 33, .fi. 1, referred 
to in pamgrapb 88 of the Counter-Rlemorial) W ~ S  concerned only 
with the exact meaniremefit of the Nomregian "mil" (i.e, the Scan- 
dinavian league). 3 t  appears from the note that: Russia was at this 
time çontemplatbg the issue of legislntion exclading foreign vessels 
from certain aseas of the White Sea and elsewhere. 

The Nwtvegian reply (Arznex 33, No. z, of Cornter-Mernorial) did 
nothing more thm state the precise mesurerrient of the mil. 

With regard to the informal rtquest for documents said t o  have 
been made by the Russian Legation in ~ g w  (para, 88 of Coutrier- 
Mernorial), no record appears to exist of the pnrpose for which 
these were required, nor from the note made by Dr. Scheel (Amex 
3jI No. 3, of Counter-Mernorial) does it: clea~ly appear what docu- 
ments were in fact transmitted., 

No conclusions c m ,  i t is mrbmitted, be dsawn from these enquiries 
andtheirresults. ' 

-NoYw~~"~RH legisEat.t'~.~z mncer.ni*g zeikwle fishifig (paras. 64-66 of Nor- 
wegian Counter-Mernorial) 

46. Paragraphs 64-66 of the Couter-Mernorial d e r  to and quote 
vasj nus Norwegi an laws and pmclamations regarding whde fishing 
off the çoast af Finnmark. niese enxctments according to tlze 
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Comtér-Biemarid appear tu have been p m p t e d  not b y  anv 
adions of foreigs fiçhknnen, but by the demands of the fishini 
population aloiig the coast wha feared that the declirie in the num- 
ber of whales \vas havhg an effect on the supply of other fish' 
(Vol. 1, Cm-Rtemorial, para. 64, p, 266, çub-para. 3). The Governrnent 
of the United Kingdom does not consider it necessary to corneli t  
in detail upon thls legiçlation since it does not iay do'zvn any principle 
regarding the rnanner in which f i s h g  limits, or the extent of terri- 
torial tvatcrs, should be fixed ; it proceeds simpIy upon the basiç 
that the field of application of the various eriactments is "territorial 
waters'\and in referring to territorid waters merely mtntions the- 
distmce of a geographic leape from the extreme island ar islet not 
nin over bg the s a .  The purpose rif the Norwegian Gûvernment in 
referring to this legislation in fact appears tto have been to establish 
that, aç regards the Varangerfjord, the  line from Cape Kiber-es . 
t o  the river Grense- Jakobselv waç during this period regarcled as 
the appropriate bbaseine. In  view of tlie fact (see CI~apter I r  of - Part II of this Reply) that the Govemment of the United Kingdom 
does not propose t o  contest the right of the Nomregian. Govemment 
to  draw tlie fishing Iimit xvhere i f  h a  done so açcross the Varanger- 
fjord, no purpose would be served by pnrsuing this point. It is how- , 

ever interesting to note th& whewas, in the first instance, the Nor- 
wegian Govemment considerecl that the line limiting the-entrance 
to tlie Varangerfjord should be dra~vn from Varda fo the river 
Grense- JacobseIv (seeV01 , 1 , p. 267 of the C.-Rlemoriai, asid Annex r g  , 
No. z), later, on the rlecornmcndation of the Prefect of Finnmark, it 
decided "pour éviter tout heurtP3to dmw the lint from Cape 
Kibetgnes (Le. further inside the fjord) ratfier than from Vard6 
(see Vol. 1, p. 267 of C.-Mernorial nad finem), thns showing that the 
Nonvegian Goverment realized that there were lirnitç t o  the extent 
of wwater which it could daim to proted 'and that the wider daim 
wbutd bring it h t o  conflict with Russia, 

.47. For the rame reasons the Governrnerrt of Sie United King- 
dom does not consider it necessary to join issue with the Norwegian 
arguments coritained in paragrapli 66 of the Coanter-Mernorial 
based upon the proceedings of the Behdng Sea Arbitratioa and of 
the North Atlantic Fislieries case of 1910. At the same tirne the 
Government of the United Kingdom wishes to make it dear that it  
cannot accept the  interpretation placed by the Counter-Mernorial 

. (Vol. 1, 5 66, p. 271) upon the citation by the Govemrnent of the 
Gnited Kingdam in the 1910 asbitration of the statement made by 
M. Gram in 1893. M. Gram, as a referenci.~ to his statement wilJ. 
make plain, was merely saging that s o m  of these fjords have a 
con si derable development but ye t have been from t h e  immemorial 
considered as inner waters. Vlrhlle not disputing thiç, the Gevern- 
ment of the United Kingdom not çornrnitting itseif t o  a state- 
ment that aiE Norwegian fjords or bays have the same character 



and still Xess to  any extravagant notion of what rnay prowrly be 
regarded as a fjord, 

The North $ea Fishhg Co?zvmtim of 1 8 2  (paras. 67-68 of Countcr- 
Merno rial) 

48. The Governent  of. the United Kingciam has no'comments t u  
make on paragraphs 67-66 of. the Counter-Mernorial and accepts the 
explanation of the Norwegian attitnde therein contained. 

Icase-jboints f m the dilimitataiilc of the #ewerritorial sea (Counter-Mernoriai, 
para. Bg) 
48 A. Tt has ahady been pointed out in paragraph 24 above that 

the Rescript of 18x2 did not attempt to deal with the question of 
base-lines nor with the case of rocks scimetimes submerged, and 
that neîther the Decree of 1869 (paras. 33 and 36 of the a p l y )  
nor the 'Decree of 1889 (para. 38 abeve) made use of any rocks 
otlier tkan mcks perrnanently exposed. It waç in fact in 1902 
(narnely by the letter of 24th llarch-Annex 21 of the Counter- 
Mernorial) that for the firçt t h e  the word "continuouslg" 'mas med. 
in connwtion with the words "run over by the sea". This was a nav 
dqarture and \vas made use of in practice for the fmt time by the  
CommiSsion of 1912. 

49. Paragraphs 70-77 contalu an accowt of legislafion passed by 
the Norwegian Government with the abject of reserving t h e  right 
t o  fish in Nomegian wat ersto Norwegian subjectf;. The Govem- 
ment of thc United Kingdom does not propose t o  examine this 
legislation in any detail since the area ta which it is applied, in 
eaëh case, is stated to  be '"Norwegian f erritorial waters" or "Nor- 
wegiarr maritime territory" \vithout any definition of the extent of 
those waters or that territory (the subject of the present proceud- 
ings). This legislation is, for this reason, no evidence of the exercise 
of Norway 's sovereipty or authority over any particular gmgraph- 
ical area. m d  in partidar over t h e  area clalmed as territorial 
-rvateFs by the Royal Decree of 1935. The fouowing observations 
rnay however hbc made on t h e s  paragaphs of the Counter-Mernorial. : 

(a) Paragraph 70 contains twe skitements, each of tbem mis 
leading, The first is that h m  time irnmenlorid the locd 
inhabitants have harl the exclusive rlght of fishing off the 
Nmvegan coast without any limitation of distance, The 
Counter-Mernorial horvever (as LS demonstratecl above in 
paras, 13-19) had not succeeded in proving this or in relating 
the actions of local inhabitants to any act of the Nonvegia 
State or in sho~ving more than that d&g a certain period 
(rnainly in the fifteenth and sixteent11 centuries during t h e  
régime of mare clawmm) the Khgs of Nonva? asserted 



extensive and. undefined claims to large areas of the seaç 
whick tvere during that period reçisted and which were later 
abandoned. 

Secondly it is statd as a fact that frorn the midclle of the 
eigliteenth centmy the Russians obtained the right, on 
payment, to fish beyond the distance of 6 çea miles from the 
coast. This matter has been examined in detail in paragraphs 
2 5 - 3 ~  ahove, and it Iras been shown that the Russian pay- 
ment was, as stated in the Rapport 1912, page 18, made not 
for the right to fish outilde the f i t  but for the privilege of 
exercising certain rights within the lirnit. 

( b )  Tlie Laws of 2nd Jnne, 1906 1 (Annex 22 of Csunter-Merno- 
rial), and 13th May, 1908 ( h n e x  24 of Çounter-Mernorial), 
refer o d y  in geneml terms to "les eaux territoriales norvé- 
giennes". The Royal Decree of zznd December, 7904, 
containing instructions .for the cornmanclers of inspection 

' vesçels (Annex 23 of Counter-hlemorial) sefers also in general 
termç to "les eaux territoriales nosv4giennesH but a& a 
definition follorving the terms of the Rescript of 1812. 

(c) It Is riot appreciatcd £or what p q o s e  the Counter-3lemu~d 
refers (pafa. 74) t o  the Board of Tracle notices issired in rg&, 
1912 and 1916. The oniy purpose of such reference. would 
appear tci be t o  show that in the 1908 ditioo t h e  Board of 
Trade referred to territorial waters of Nonvay as beiag 
4 Engfish miïes-obviously here stathg the Norwegian 
claim, Since there is no issue in the present case whether tlie 
erctent of Nortvegian territorial waters for fishing purposes 
is 4 miles or 3 miles, there seems t o  be little object in Erling 
these docilrnents, 

50. The Governen t  of the United Kingdom offers no comment 
on those portions of the Çountes-Memorid (paras. 75-79) which deal 
with t h e  matter of customs legislation. T t  shodd be pointed out 
hawever that Article 19 of the Convention of 19th Augtzst, 1925, 
between Gemany, Denmark, Finland, Lithuania, Litvia, Norway, 
Polmd, Danzig, Sweden a d  the U.S.S.R. (Amex 27, No. z,  of , 

Counter-hlernorial) refers no t ,  as stated in italics at  th^ end of 
paragraph 79 of the Counter-Mernorial, to the "skjaergaxrd" but to 
"les archipels". In other words there is nof, as paragraph 79 seems 
ta suggest, spzcid treatment for Norway in respect of the '"çlrjsr- 
gaard", but egual and reciproçall treatment for customs purposes 
conv~ntiendly w e e d  between the signatory States in respect: of 
archipelagoes generally. 

This law ha5, it is underséood, heen amcndcd by a rocenf lnw proinalgattul in 
rggo. T h i s  do= not, however, &ect the,s\rguzrment, which is concernd with t he  
application of the L a w  6f rgo6 at thc krns when it wm passcd. 





348 RFELY OF T b  UNITED TUKGDOM (28 XI 50) 

Convention, 1882, and the second in 1908 asking for Information 
' aboiit Noxwegian fishery legislation. The Government of the 

United Kingdom certainly did not interrd t o  say' that  the first 
approach was motivated by a desire to protect British trawling 
ulterestç in Finnmark or indeed hy anything other than a desire to 
secure Nonvay's adhtrerice to the North Sea Fisher& Convention, 
1882, On the other Iiand it wcis correct to say that the xequest made 
In xgoS \vas prompted by the desire ta h ~ o w  whethcr the existing 
Norwegian decrees on fiçhing limits mrt; likely t o  interfere witli 
the nascent trawling activities off Finnmark, and it was prehelr: 
because if was seen that this legislation hadmo application to thè 
coast of Finnmark, but only reIated to areas in which ‘British 
fishemen had never had m y  interest, that the cnquiry \vas not 
foUo-iyed by any more positive action. 

Djsctissioas ai lhs .-?+zstitute of It~fe~mi'onlil L m  (para. qo of Nor- 
çvegian Count cr-Mernorial) 

53. Paragrapli go of tlie Counter-Meniorial referç t ù  ttvo sessions 
of the Institrrte of International Law in which tlie matter of tenito- 
rial waters was discussed. The account of these sessions given is, 
hautever, in important respects, incomplete and rnisleading. 

At the first session, that hcld in Hamburg In r891, the Institute 
was at the stage of exarnining the different systemç adopted by 
States for the purpose af clefining territorial waters : the putpose 
of the session was in fact piirely informatory. M. Aubert presented, 
apparentlu to the Assernbly, a report, whiçh is included in the 
minutes, of Nmmegian practice : m i t  does not appear to have been 
folloived by any discussion, but the decision %vas taken hy t h e  
Asçembry to pubiish the report in the minutes (Annuaire XI, p. 147) : 
this decision im-piïes neither assent nor dissent from any statementc 
made thérein. The main thesis for which. M. Aubert was arguing 
at th& meeting was for "un droit exclusif à la pkhe dans une zone 
de plus en plus diendue" (Fbiid., p. 135). Following thiç the gseater 
part of the report deals with the  questiorl of the fonr-mile limit, 
and with fjords and bays, .but jt is intereçting to note that 
M. Aubert refers t o  the fact that frshing @y Norwegim Lnhabitants) 
takes place o n  barnks so far from t h e  shore that the blierrnkn 
cannot take advantage of t h e  privileged situation of nationats in. 
the territorial çea even if the latter be defined in the widest sense, 
thus illustrating that Norway cannot and did not daim any privi- 
leged position for her fishermen outside territorial waters even on 
the gronnd of usage (Annuaire XI, p. 138). On tlie question of 
baselines, M. Aubert expressed himself as follows ; 

"Une question peut4tre plus importante encore pour la Norvège 
est ceUe de savoir A partir de queue base doit être rnesur&c l'&tendue 
de la mer territoriale, Les rochers de la fe r re  ferme se continuent 
sous la mer, pour en kmerger souvent à une tr4s grande distance, 
par exemple dans Lofoten, sous la forme dYleç ou dVots. Nous 



wons regardé comme tout naturel que, I'% .n';tant pas sitm'e fihs 
gs'd k x u  anciens ~pkildes nacsrins {&an: quinziènies de degré) de Ta 
terre ferme, E'éteridue de la mer territoriale doive etre comptke 
jusqu'd un mille au del& dc l'He, et airisi de suite d'île en ile," 
(Annuaire XI, p. 139.1 

M. Aubert is thus arguing fay a rule by which islands can only 
bei nçed as base-poînts if they are less than 8 miles from the shore 
or from airother island, and, as 1 4  be shortly shetvn, th& was not 
the only occasinri. on which he expresseçl himself in this mamer, 
nor wa.s he alone in taking a restrictive view of the nght to make 
use of idands and rock. It is, in the submiçsion of the Gpvernmcnt 
of the United Kingdom, h i g h l  signifiant that so grnt an authorj'ty 
as M, Aube.,. attending the meeting of the Institute speclcaliy 
for the purpose of explainhg the Nomegian point of vlem (he was 
speaking in his otvn name and in that of M- Aschehoug, md it is 
b-npossiblc ta  believe thüt he w u  so doing ~itl ioart  t h  full knbw- 
ledg6 and approval of I~ is  Govemment) should have mprekd 
himçelf in thiç manner (whid~ is cvholly inconsistent iyith the pm- 
sent Norwegian attitude) r e p d i n g  the interpsetation t o  be placed 
vpon the Rescript of 1812. That he should have done so demon- 

' 

strates haw little consistent Norivegian doctrine, in this inaiter 
has beeri and completely falsifieç the  Norwegian c l a h  to a çon- 
tinuity of theory for over a ccntury. 

The fact, moreover, that RI. Aubert Should havé been invoked in 
paragmph go of the Counter-Mernorial as expomding "the Not- 
wegian legal ruies", implying that these were the rules relied upon 
in this case, indieatm the need [which is illuçtrated again by the 
matters referred to i1.i paragraph 55 of this Rcply) for some caution 
in relying upon Norwegian references ta Ïegal authorities. 

1 54. It is interesting to note that, an the subject of bays, 
RI. Aubert said (ibid., p. rqo), "Jusqu'i quelle largeur cette ouverture 
peutek  aller sans cesser dc former la base d'une mer territoriale 
s'étendant au ilchors 7 CJ& w.iz poi~t $MT Jkpd nom n'uaeioas awcw.me 
règle fixe", and proceeh by referring t o  hTorrvay's inabdity to 
accede t o  the North 5ea Convention of 1882 becaux the maximum , 

of IO miles %vas ton narrolv and because Norway possesses a very 
large number of fjords of this category. In other tvords h'onvay, 
wkile nbt able t e  accept the  mile rnle as applicable genmlly, 
had not at this time promirlgated any rule of her alm. 

54 a. At the meeting of the Inskitute held tlie fillowing yearin 
Geneva, Ma Aubert, afta  p o i n t ~ g  out with regard t o  Norway that 

r f L s  grandes êcheries s'y font en grande eri d e h m  de la 
mer territoria f e norv4gàenne" (Annuaire XII, y. 147)' 

points t o  the diffimlty of extending fishing ,regdations sci aç to 
apply to forelgners outside territorial wmaters. The semedy lrvhich 
he saggested on this occasion was not to extend the territorial 



tirnit, but to permit the coastd StaEe to extend the application 
of i t s  fishery lawç outade the territorial sea, i,e, he was argning 
for a contiguous zone for frshety purposes {abid., p. 149)- 

55. At the meeting in Paris in 1894, RI. Aubert r e f e n d  to cer- 
tain maps; but it is inaccurate t o  say-as appears in paragrapb go 
of the Counter-Rlemorial-that M. Aubert "a démontre, par la 
présentation de cartes, l'absurditk qn'il y aurait A vouloir se servir 
pour une &te teUe que celle. de la NorvGge, d'une limite terri- 
toriale suivant strictement les contours du rivage'!. This was not 
the purpose w effect of M. Aubert's demonstration at al1 nor did 
M. Aubert descrihe anything as an "absurdit&". M. Aubert, in 
fact, was referring t o  maps in ccinnectioi~ with a proposed article 
whrch, &ter laying down a grneml rulc for the limit ,of territariai 
waters as six miles, contained a paragsaph as follovÿs : 

"Article z (2), Dans Ie cas oh un Etat voudrait soumettre Iti 
fiche 3. des règlements quelconques jusqu" une distance pins 
grande quc six milles de la côte, il faudrait l'assentiment dcs fitats 
interéssés, " (Annuaire XIII, p. 287.) 

The Rapporteur explained thzt -this draft article had k e n  
inserted at the request a£ M. Auliert, and M. Aubert then proc~deci  
to use his mapç to show that there m r e  reasons militating in 
favous of the grêatest possible extension of territorial waters in 
rnatters regarding fisliing. The limits, he said, should be extended 
to include fish nurseries, and even with a xo-rniie limit there would 
be left nurnerous banks which conld be profitably exptoited by 
f~reigners. M. Aubert is not repurted (pp. 287-288) as teferring in 
any way to .the ' 'c~ntours du rivage". On the question of hays, 
it is interesüng to note that, when a vote ivas taken, M, Aubert 
voteci in favour of a limit of 12 miles for the closing ljne (FRid., 
P. 29"h 

The decision tàken on the draft Article z (2) cvas, after a short 
discussion, t o  reiject it {ihjd., p. 291). i f  my positive conclusion c m  
be drawn from tl~eçe proçeediiigs, it is tliat the Institute did not 
regard witli sPpathy claims by States, for special reasons, to 
extend their territorial rvaterç beyond the limits generaiiy recog- 
nixd by international lawW 

56. The meeting of the lnstitute of International Law at Ham- 
burg in 1891 (para. 53 above) was not the only occasion in which 
M. Aubert is on record as taking a restrictive vjerv of the right 
to make use of islands and rocks for the purpose of defining ternia- 
rial waters. In his article on the Nowegian territarial sea, pubIished 
in the R e m  génhale de Droit t~ i~~ta t i z ;ow,a l  (Vol, 1, 1894, yp. 4 2 ~  
44r), M. Aubert, after sayhg That it was not clear whether sub- 
nie~ging rocks might be used as base-points and that in face such 
rocks never had been used in Noruregian praçtice, said, in relation 
to the questioil of distance : "On a donc ici compté, comme base de 
la mer territoriale, la ligne qui court entre ces flots ou rochers, ù 





assistance in the-task of asccrtaining whwe the b i t  of temitfirial 
waters shoiild be drawu under modern international law. It is in 

- the second place not proved and is not the case that. by 1906, tlie 
Namegian principleç upon which Nonvegian t errit o r i d  waters are 
t o  be defmed were firmiy established. Of theçe alleged prinçiples 
(see Vol. 1, para. 91 of Connter-Mernorial, p. 285) : 

(a)  The Government of the United Kingdom is prepared to  
admit that one-fifieenth of a degree, i.e, 4 miles, had bgr this 
time been established, on histuric gromds, as t h e  hreadth 
of the maritime bdt to which kronvay was cntitledl. 

( b ]  The Government of the United Kingdom is prepared 'to 
admit that Nomay was entitled to claim ceriain fjordS as 
interna1 waters on the baçis of hfonvay's historie daims which 
are dealt w-ith in paragraphs 432-515 of this Reply, The 
Government of the United IGngdom does not admit that 
Nonvay has the ngbt to  c l a h  as interna1 waters, the waters 
of alI fjords regasdless of sules of international law as t o  the 
points at wrhfch the limiting line fs ta be dra~m. As hm b e n  
shown (para. 54 above) Norwsty had not at this timt: for- 
mulated any definite riik on this peint, 

( c )  No clcm rule had been established in Norway as t o  the 
mamer in ivhich the base-hcs for the defiaition of territorial ' 

waters should be draivn between islands or rocks lying off. 
the shore, 

58 A, The Rescript of ~8x2 left this question (c) undeterminecl 
- 

and no definite nrle had emerged from the subsequent Norwegian 
demees: including the Decrees of 1869 and 1889. It is clear, on the 
coiltrary, from the opinion of the Legal Faculty in 1898 (para, 39 
above) and €rom the statehents made by N. Aubert at the lnstitu te  
of International Law and by 11. Olscn about the same tirne, that 
no settled practice or theory had been developed up till the end 
of the nineteenth ceatury, though it %vas certainly thought that 
base-lines should not be longer than 8 miles. If there was any 
fundamenL~l princlple as to  tlie rnanner in which base-lines should 
lx drawn, it was that thcy must be by reference to fixes or dine- 
rnentç of points on land. As a restaternent and confirmation of the 
view just expressed, -the Government of the United Kingdom 
cannot da bettes than cite a passage frorn the officixI report of the 
Norwe~an  Ministry of Foreign Affairs which ufas issuecl in 1926 
in connection with the 1 9 2 + - I ~ j  conversations in Oslo and Lon- 
don. This document, which was rrot to hand at the time.of the 
prepnation of the Mernorial, is entitled '5t. med. nr, 8 (1926) 

l It ib intermting ti note that as late as rSRo, c&atn Ii'orwcgian dcputies 
express4 doubt? whether thc fmr-mile iimit muld be maintaincd in the face of 
protsts which miqht be raiseci by foreign Powers (Rhppoort 1912. p. 9, note). 



Om ' f o r h a n a g e r  med Storbritannia vcdrwrende sj ~t territonet" l. 
The translations used in the Reyly are unofîïcial. In the  section 
of this report in which .tlie Ministry of Foreign Affaüs sums up the 
position from the legal point of view, after stating that  in its 
opinion if has a strong case in law for the lirnit of four miles, f t je 
Ministy proceedç t o  deal with the question of basclines as follows : 

"On the other hand, with regard to the question- of thc base- 
' lines for calcnlatlng territorial waters, the c a k  is more douhtfnl. 

No dcfined principle is f omulated in int esnational law regarding 
thiç .calcuIation. Tn some cases the question has been solvecl in 
treaties between foreign States. In uthers its application has been 
dwiçided by the national legidation of the countries concerned and 
Iiy arbitral j ucignients, These various solutions, however, are to 
some exterit conflieting, ancl proviclc no adequatc doundation for 
the acceptmce of any definitc lx-inciple. In sorne cases a line double 
the tvidth of territorial waters has been taken as a Gasis r this must 
necess~lgr result in varioiiç soltitioi-iç since the  &en t of territ or iai 
m~~ters  in diffextnt countries is variable. In othm cases arbitsary 
base-lin& liave been used. ln a number of treaties the base-Iine 
of 10 riautical miles lias been adopted, especially as far ,as concerns 
the fidiery question, In certain countries base-lines of 12 to 20 
riautical miles have been adopted for certain purpuse?. Base-lin= 
of 12 nautical iniles were &o proposed by l'Institut de Droit 
interi~ationaI in rS94 and thé International Law Açsociatian in rg24. 

'IVith regard to  Norrvegian territorial waters no generd regdation 
regarding the calculation of f ie  base-line has been içmed. There 
cixists no rule as to  the lcngth t o  be given to the b a d i n e s  for 
our territorid waters'' ( p .  z 5).  

And then, aftef referring fo the IXesçript of 1812, th& Decrees.of 
1869 and 1889 and the legislation affecting the Varangerfjord, the 
r ~ p o r t  continues : 

"The earEer Territorial 'Ilraters Commission of rgrr, which  vas 
t o  çtear up this side of the rnatter, proposed base-mes for t h e  
Counties of Finnmark, Trums, Nordands, North and South Trm- 
del% and certain parts of Mme County. 7-JECSE base-liraes wlaicli in 
some cnses are vtwy Ion: were drawra mme v~itk n o é e r ~  to local ~.wiaresbs 
flza?~ 07s the bnsis of m n y  gmwd Princi$te. At the s a m e  time the 
çommission aiso prepa~erl tables of other base-liir for the said 
çtretches of coast, undcr the assumption that no base-line should 
be more than xo or 12 mutical miles respectivelyJ"p. zj). 

The Court will not overl-look the fart that the baselines here 
referred t o  are the very lines which are in, question in this case- 
Their charach and origiiz could hardy be more strikingly dernon- 
straled. The' passage quated shoulcl, moreover, be compared with 
an earlier passage (quotecl in ful l  in para, 75 ( c i  belocv), In wliich -- 

1 This dqcnnient, an wigind cqlry of which has becn merl by the G a v e m e n t  a€ 
the United Kingdom with the Court, wilI in future bc iefmed to aç St. med. nr. 8 
( Wf3. 



the Ministry of Foreign Aifait-s stateç that  fka red Zincs of 1924- 
1925 (i-e., N ~ T  the blue lines) w ~ s  drawn mcording t~ the +rimcz@ks 
Laid down iIhe Decrees oj  1869 and 1889. This not o d y  destroys 
the Nûrwegian contention, which is nne of the main pillars of the 
argummt contained jn Part I of the Caunter-Mernorial, that the  
blue lines were dralvn according to the principleç laid down in the- 
Decrees of ~ 8 %  and 1889, but dso illustrates once again the point 
t ha t  Ike blzte fines were rzof d 7 a m  mcordimg 50 amy gewerai! pu%fic$les. 

With regard t o  international knowledge and acceptance, even if 
Norway's claim t o  a 4 - d e  limit and Norway's c l a h  to her fjords. 
had by ehis t h e  achieved the character of dsi historie claim, at any 
rate there is no justification for the contention that Nonvay's. 
further daims e'rijoyed any rrieaçure of rccognitïon. In the fi& 
place they Ssad never been clearly stated ; the Decrees of 1869 and. 
1889 sqated no system, and in ço far as they were presented as- 
based upon a çystem, tIiis was expiicitîy rejected by the only 
country (France) which had occasion t o  consider it. Against other 
countries, irlcluding tlze United Kirigdom, Nomay could gain nob 
more than a possible presçriptive right to the particula~ waters. 
endcisecl by those particular dtcrees. As regards statements at 
international çonierencm, these were consistent aeither with the: 
present Norwegian case nor 6 t h  each other and in any event. 
seceived na measure of endorsement. 

59. With regârd speci5caiIy to fisbenes ofi the area iavolved in 
the present dispute, t h e  position at this time may be summarized 
as follows : 

(63 It Iias not been established by the Conter-Mcmorixl that 
any particulat fishing bank-s, with the exception possibly 
of some bmks situated inside the Varangerfjord or the 
Vestfjord ar in the immediate vicinity of Vardo, au of whick 
are ivithin the green line recognized by the United Kingdom. 
had fmm time imrnemorial or for any pesiod been appso- 
priated for user or occupied by the lacal inhabitantç, On the 
contrary, fishamen from other parts of Norway and foreign 
countneç had for many centuries asserted an interest ia 
them and particularly iiz the Finnmark hheries and had 
n ot becn sffectively xcluded. 

(6)  It has not k e n  establiçhed by the Colunter-Mmorial that 
Norwegian sovereignty or legislative or adtniiristrative- 
autharitp had 'been exercised over anp defined area of' 
coastd waters alid in particvtlar over the area comprised in 
t h e  Royal . D e m  of 1935- Apart f rom thIe frshing (legisla- 
tiun as to which was, outside the ~ a r a n ~ e r f j o i d ,  expresscd 
to apply t o  "Norwegian territorial waters" 'vithout further: 
definition), and leaving out of account the agreement by 
Russim ihhermen not t a  fish within one league from the 
coast, there was no gcneral legislation segading fishing ofL 



the caast af Fieamark before the Latv of 13th Septemhr, 
1830, and the subsequent kgislation again referred in 
geneml terms to Normegim territorial waters. 

( c )  The legislation applicable iri 1go6 consisied of the Law of 
3rd August, r897 (Annex 13, No. 12, of Cornter-Mernorial), 
and of the Law of 2nd June, -rgo6 IL4nneii: 22 of Cornter- 
Mernoriai), both of whiçh forbade fishing by foreigness within 
a bel? described in general t e m s  a "Nonvegian territorial 
waters" without more speciiic definition. 

(d) No çpecjfic definition of "territorid waters" in any part of 
the area compriçd in 3935 had been made exçept In relation- 
to one headand (viz, the west terminal point) of the Vest- 
fjord (note of 7th November, 1868, Annex 15, ~ ù ' ,  z, of 
Counier-Mernorial) and the Varangerfjord (Law of 5th Janu- 
=y, 1881, and E q ~ s é  des Motifs of 20th Decernber, 
1880-Rapport 1912, p. 29). As regards other fjords in Finn- 
ma&, no spedic leplation exkted ; they were not men- 
tioned il? the Law of 188x Or the E x p d  des Motifs of 
20th Bcember, 1880, and the qnestion what should be 
considered the outermat points between mhich lines rnight 
be drawnhad been left undefined (see Rapport 1912, p. 33). 

(e}  With regcsd t o  the "skjzrgaard'hartd othcr portions of the 
coâst where rocks and islands might have to be used in the 
delimitation of territorial waters, t here existed no Iegislative 
disposition üther than the Rescript of 22nd February, r8rz, 
and the manner in which th i s  rescript waç ta be interpreted 
in relation to this matter \vas far  from clmr (paras. 24 and 
$S A above). 

Finaliy, Nonvay haself, as the Exposé des hfstifs of the Decree 
of r869 makes clear, recognized that there were limiting mles of 
international law applicable to the matters dealt ~ 6 t h  by Norrve- 
gian fishery legislation. It is trne that she was of opinion that her 
legislation was not in conflict with thosc ml&, whether cormctty 
or not is not a matter fbat arises directly in the pre-esent pnoceedings. 
But In any event stich domestic legîslationas the Dectee of 3869- 
conld at the most have the effect of canfeiring npon Norway a 
prescriptivve title t o  a. partiçdar xea.  

Eue* stthseqacmi tu rgu6 (paras. 92-96 bf Norwegian Gounter- 
Mernorial) 
60. It was, as stated in paragrapb gz of the counier-l~ernorial, 

about 15306 ihat the first British and othw foreign trawlers begm 
t o  appmr off the çoast of Finnmark, their operations at this time 
being confined t o  the eaçtesn portion, The reactiens of the inhabi- 
tantç of thcse regions are describecl iri the sarne paragaph and a ~ e  



. of some sipificance, It \%il1 be recatlected that at this t h e  fishirtg 
of any kind within Nonvegian territorial raters by foreigners was 
entirely fcirbiddcn [Law of 3rd August, 1897, Annex 13, No. 12, 
of Counter-Mernorial, and Law of 2nd Jme, 1906, ibid., A m e x  22). 
The demands of tlie inhabitants ivere accordingly, as this para- 
graph ot the bunker-Mernorial sho~vs, for the limits of territorial - 
waters to  be extended, one of the proposals being t o  extend them 
t o  a distance of g or ro d e s ,  thus rccalling the suggestion made by 
M. Aubert at the Institute of International IAIV in 1894, It is 
clear, therefore, at this time that the opinion of the lord inhabitants 
was that the khing grounds for tvtiich they desired protection were 
outside territorial waters as then defined. 

61. It ma? be conveni~nt to refer at t h 3  point to the dwnment - 
published in I g a j  under the description Number 17 E {rgz7f, whiçli 
is contained in Anntx 4 of the Counter-RLernorid, This rcpresents 
the work of the "prnctical" section of the Commissian of Foreign 
Affairs and Conshtutional Questions. In the portion of its report 
which &gins at page 134 of h m e x  44 of the Counier-Mernorial, 
the commissicin refers at some length and in same detail to the 
attitude of the fishing population. The commission eliçited t ~ o  
main points : first, as wodd be eyiecéed, that the fishing popula- 
tion was stmngly opposed to the narrowing of the limlts of akltis;ve 
fishery ; secondly, that with almest equal unmimit y It considered 
tha t  hshing by foreigners outside the territorial lirnit ought to be 
restricted. The following quotations, which represerit replies made 
ta the cornmissibn% senquiries, wiIl illustrate how great was the 
pressure brought t o  bear on the Nomepan Government : 

(a)  "Le chatutage pratiqué par les étrangers, aw ddd m m e  etz 
deçd de Ztz limite- territoriuk, est mal vu de tous ceux qui 
pécher-rt au Finnmark. J'ai l'impression que la popuIatio11 
autochtone et lm pficheurrs venant d'autres fisovinces nor- 
vkgiemes 5 la fois, considèrent comme tris nécessaire de 
faire respecter, pour les pecheurs nomkgiens, le monopole 
de la mer territoriale norvégienne.'" (Capitaine de frc- a 

gate v. Krogh, le 18 novembre 1925.) (Lot, cd., p. 137.) . 
( b )  "Ceux qui sont personnellement engages dans la pêche 

envisagent nature~lem en t avec grande antipathie le cha2u;t-age 
pratiqué par les étrangers e a  depi comme a?.* deJd de lu limite 
t~rritorialc, e t  jugent nécessaire qu'on fasse r~pcc t e r  le 
monopole des pEcheurs norvégiens en territoire notuégien_" 
(Capitaine de cornette Wigerç, le 12 novembre ~925,) (Loc. ' . - 
cd. ,  p. 138.) 

(c) "La population conçidsre l e  chdutage comme une pêche 
abusive, qui va épuiser Ies bancs en un temps h h s  court. Non 
seulement le chalut s'emmre du poison, mais aussi, de l'a& 
des pêcheurs, il détruit 'la végéiation du fond, et diminue 
d'autant la faune sous-marine pour un temps assez çonsidé- 
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rable, ckr le fretin devient de moindre qualité.. .. Ils préconir 
sent la cessation de totit chdntage sur les fonds clu Finnmark, 
aza detd comme tm d e ~ d  de la limita territoridb.. . . n' ' (Capitaine 
de corvette O, Bloin, le r7 novembre 1925.) (LOG. Fit., p. 138,) 

( d l  "Ii y a une Iiostilité, on pourrait même dire une indignation 
gbn&r&, 5 i'égard du chalutage au deid ç m m e  en de@ de 
In Eimit~." (Capitüioe de corvette Dissen, le 17 novembre 
1925.) (Eoc. cit., p. 138.) 

(e) "La commission a reçn égalemei~t une déclaration siir ces 
questions de la part de I'enseigne de v k s e a u  Kulimarin, qui 
indique notamment que la population envisage le chalutage 
en génhd, deid comwe m de@ de la limite, avec inquiétude, 
et qu'elle estime nécessaise de füire respecter le monopole 
des pkheurs norv6;iens. en mer territoriale norvégienne." 
(Loc. cat., p.-139.) 

It Zs evident from th-% cxprcssioas of opinion, as welI as from those 
referred to in paragraph Go, Zhat the Norçvegian Governn~ent was, 
ftom 1906 ontvard, faced tvith demands which were not-as Nor- 
vny in effect now contends-that protection should be given in 
rcçy ect of historically estahlished limits, Sut that the recognized 
lirnits shoimId be çubstantidjr cutended. It  \vas preciseIy this 
extension ~vhicli wzs given by the 1935 Decree 1. 

62, Returning to the situation in 1908, the Administration sought 
the advice of the Prefect (para: 93 of the Coiinter-Mernorial), 
~vho suggmted mat lines should be &aim hetwem the extreme 
headlarlds of certain f j  ords, mentioning certain points which wre, 
,in gene.ra1, later acceptecl as points by the r 935 Decree. In this case, 
however, the rildministration dicl not, as it had done in 1869 and 
1589, proceed to determine the hase-points after a consideration 

' 

of the Prefect's propasds, nor did it prornulgatc any replation 
on the suhj at-no doubt because it entertained the p v e s t  doubk 
whet her tlie proposais were in accord \vit h international law and 
tvould not lead to protests f r m  Che Ijnited Ilmgdom. NI that  cvas 
done ~ÿ-as to incorporate the general sense of the Prefect's proposa15 
-i.e,, that lines shouId be drawn from extreme headlands-in a 
departmeatal communication clated 24th March, r 908, from the 
Minister for Foreign Affairs to the hlinister of National Defence 
(Anneir 34 A of Couriter-ilfernorial). It will be seen that even this 
document states the extrerne headland principle as an i~ l t tvp~e-  
tatiux-in fact a new interpsetatiçin-of the Resçript. of 18x2. This " 

communication \vas not included in the doçumtnts fonvarded to the 

1 T.t n av also be noticsd ( ~ c o  sub-pz=. (c,i dsavc-imd therc arc 0 t h ~ ~  rcfmcnces 
to tlrc sama effcct) thnt t11c opinion \vas voiçed at tliis timc that traivliiig i s  in 
i&slf a destriictive method of lishing and th15 no doil bt made some impression on 
thc Norwegim Gavernmcnt. Tt has k e n  pointed out above (çce para. 9 of this 
Rcply) that later cxpcricnce hm shorvn tkiis not to  kc i l ~ c  casc and has even con- 
vinced t h e  Nonvegian Govcrnnrcnt d thc fact. 



British lkliriister at Christiania on 6th August, 1908 (çee h e x  32, 
No. z, of Counter-Mem~rial). Morecsvm, when in the course of 
the London converçations of 1gz5 the Norwegian Delegates sub- 
mitted a memomdum sliotving the points of departure frorn which 
Norwegian territorial waters are reckoned .by Norwegian Royai 
decrees, etc.. the o d y  reférençe macle to the l e t t a  of 24th March, 
2908, was the follorving (which \vas made wjth reference te a dis- 
cussion on fjords) : "from the outermost c m t .  line at loiv tide or 
from the outermost island or rock rvhich is not perrnanently sub- 
merged l", no rekrence being made to the use of kxtrerne headlands 
{see Annex IX to minutes-Vol. 1, Mernorial, h e x  7, p. 160). 

The cancltision can, therefore, be drawn, in the subniissiun of 
the Government of the United Kingdom, that neither .in 1908 when 
It was issued, ?or in rgas, \vas the  Jetter of 24th Marck, 5908, 
regarded as an authoritative definition of Nor~wgian territorial 
waters in so f a r  as i t  stated an cxtreme headland principle. In 
any evcnt, the fact that, no dvubt deliberately, the Norwegian 
G o m m e n t  did not on two occasions, when it rnigh.t have been 
appropriate t o  da so, think fit to cornunIcate the çtaternent of 
such a principle, çontained in the letter, to the Government of 
the United Kingdom, shows that the Norwegian Gavernsnent 
appreçiated that the Government of the United Kingdom w-ould 
not accept tbe principle, as in fact the latter has never done. 

ig3. The following stepç taken by t h e  Norwegian Government- 
are obscure, but confirm the impression that the Nonvegian Govern- 
ment realized that it n7as on dangrnom ground, Parapph 95 of 
the Çounter-Mernorial appearç tu suggmt that in rgo8 instructions 
were issued t o  agply thc "new 'niles" tvith moderation, tfiough no 
document or other eYjdcnce iç produced to establish that this was 
the case. I t  appears t h a t  the cornmanders of bshery inspection 
vesseIs were, in caçes of ships found fishing tvithin a limit defured 
by reference to a ten-mile hase-line across a fjord, strictly t u  edorce 
that legislatian. Outside that area they were, it seem, to  give 
waming and take the names of ships. In fact, only one British 
ship was warned during the peRod preceding the f i r ~ t  IVarid War 
(Cawhnk un 10th March, 1913)~ and that \vas within what was 
afterwards knotvn as the red line, 

I t  is of importance t o  note that these Nm~vegiân instructions 
refemd to a ten-mile line in the case of fjords and bays, the position 
being that vessels found fishing within a lirnit drawn by reference 
to such a line were to be strictly deAt with, and t h a t  outside it 
"lenierit enforcement" was to take place. The reference t o  such 
a line at thk tirne is hardly consistent with the contention sub- 

It has alrendy b-i poir~bd arit (parn. 14 abave) that  it  \vas in thi~ l&r that 
t h e  wmd "continiiousIy" {vas L I S C ~  olhcialIy k fhe first tiine iri corinection with 
the expression "mn over by tlie sm". In 1925 tlic e~pression "permanentiy" -rxra3 , 
used. 
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the attitude of the Govcrnment of the 'pi'nited Ehgdom towasds 
. these questions was snch tkat Nonvay cbuld riot declare the - 

principles in whicli she believed. In support of this allegaiion 
reference is made io a declaration of the British Minister at Oslo ' 

I in 1906, that opinion in favou~ of the three-mile rule waç almost 
unanimouç, This declarrition w a  cedaidy made ; yet Norway had 
for a long pria$ not shrunk frcirn açsesting a four-mile limit and 
indeed in relation t o  this very area, as she Ererself states, was 
preparing t ù enforce stridEy existing hTonvegian legislatioln cvhich 
incorporated a four-mile b i t .  It ~vould not appear, therefare, that  
the British Minister's declaration could have had a rnarkedly 
deterren t effect . 

The fact that the Faroe Islands and Tceland ha$-some s'even 
years earlier-agreed to a 3-mile h i t  w o d d  again only he a 
derninatjng consideratioril i f  Norwav was in the situation of beizlg 
obliged to promnlgate a four-mile Grnit for. the first t h e  in 1908. 

- But, in fact, she had done so long ago. Admittedly the United 
Kingdom wüs anxious t o  setnise as much acceptance as possible 
for the three-mile rule-although it is somewhxt of an exaggeration 
to speak of "unremitting propaganda" : but hTorway had corn- 
rnitted herseif long aga to a different princtple a d  had succeeded 
in resisting di efforts t o  liiring her over. IVhy tlien shoidd she shnnk 
from strzting what-on the ùaçis of this same four-mile limit-she 
considered t o  be the pmper fishery limits in Eastern Finnmark 7 

The rw3. reason for Nonvay'ç hesitation was of course that she 
appreciated that the 1imits which she \vas beginning to enforce, 
particularly in so far as they exceeded lirnits d r a m  by reference 
to a ro-mile line across bayç, ccluld iiot be justified in international 
Iaw and wodd  no-t be acc~pted by other nations. Pwiragraph gS 
of tlre Countes-Mernorial makes a'  point of the fact (to which 
reference is made on otl~er occasions by the hrotrvegiam Govm- 
ment) that other nations have not publishrid charts or lines definhg 
the lirnitç of their territorid waters as Nonvay bas. Therc is of 
course a good reason for this inaçmzich as other nations define 
t h s e  Iimits genesaliy by refemncc to ,th& coastç, The publication 
of chx t s  or lines tlierefore assumes far Iess importance for such 
countsies. than it does for Nonvay, which defines its Iimits by 
refercnce tu base-lins which have Little or no relation t û  the 
coniiguration of the  coast lke. 

The Lord Roberts (rpxx) (paras. 97-102 of the Count er-Mernorial) . 

66, With regard to thc Lord Robwts incident (xvhicIi, it be 
rernembered, took place weli inçidc the Varangerfjord), it is no 
doubt the fact that Sir Edrvard Grey, the British Foreign Secretary, 
expresçed &self strongly an the subject aX the four-rnile h i t  ; 
the çiontempomeous note made of the coizversation with RI. Irgens ' 

is included in Annex 33 of this Reply, This t v a ,  however, nothing 
new and it iç again dBcult ta appreciate why Nonvay sliould by 



these m a r k s  have been induced to exercise what she thought her 
rights with mderation. In 1908 she had akeady deç2ded upon a 
policy of "lenient enforcement" and, so far as the Varangerfjord 
\vas concerned, she T-iad already cçivered this by legislation. Nothhg 
that was said by Sir Ed~imd Grey, or otherwisi: on b~haif of the 
United Kingdoin in anywy affectcd Norcvay's conduct in t h  
respect. She continueci to enforce her daim to the Varangerfjord 
and her c l a h  to a +mile Iimit and, so far as the particul ar case 
of the Lord Robwds waç  concemed, she s h o ~ v d  no signs of giving 
way and did not do so. 

The Goverment  of the United Kingdom does not propose ta 
c o r n e n t  futher on tlie Lord Robe-ïts case in view of its consent t o  
treat the  Varangerfjord within Nonvegian territorial waters foi: 
fishery purposes on the basis of historic title. . 

The Ter~i to~ia l  Wcdkrs Commisszclut (rgrr) a d  Zhs K L G $ + O ~ ~  1912 
(paras. ~03-106 of Countes-Mernorial) 

67. As stated in paragraph 103 of th& Counter-Mernorial, this 
'commission was set up 111 r g n  to ~ t u d y  the question of the Nor- 
wegian territorial waters in  Finnmark, In view of the fact that 
passages from the Rappart of 19x2 halle been relicd on in support 
of the Nomegian case in these proceedings, i t  is of importance to 
appreciate the general b s i ç  ou which the comlnission proceeded 
and the nature of the approach w11ich it made Xo the question. 
This approach was, in fact, and as wonid be expxted from tlie 
composition of the commission, a pdrely Norwcgian approach, and 
not in any tvay an impartial approach aimed at halancing fhe 
clairns and interests of Norway with those of other countries 
according tu rdes of international laif?, The methocl adopted by the 
comrnjssion in the first section of the published portion of the 
Rapport, whlch Is where the principles and rules applicable t o  the 
dcawing of the limit are examincd and the conçlu~ians 'of the 
cornmlssioil stated, is. ta  set out the antecedent Nohveglan legisla- 
tion in relation tzi the area in questioii, tu  assume (as it wm bound 
t o ,  assume) that such legidation was legally valid, and then to 
consider what furt-her rneasures migh t be takm consistently 1'11th 
that iegislation. The Rapport contains in zddrtion a section (pp. 55 
et sq.) dealing with the international law on the subject hoth 
generdly and kt relation to existing Norwegian legisslation, but this 
section, appeanng as Tt does after the  Çommission Iiad stated its 
main conclusions, is adrnittedly sclective and is essentially of a 
justificatory charaçtcr beiog deçigned to  show that there is nothing 
in Norrvegian legklation co~itrary to the principles of international 
law. The arguments used are broadly those put  fonvard in the 
Counte~~Memorial. 

68, The .Coun-ter-Mernoriai in paranaph 103 cites two passages 
frorn the Rapport to support its case, the Tirst dealing with fjords - 



and the second with outlying rocks. It is interesthg to examine 
these quotatjms in their context and, if this is done, it tvlU be seen 
that the support the y in fact give t o  the Nanvegian argument is 
i nconsiderabk. 

The first quotation àppcars in a passage beginrting on page 18, in 
- which the commission sets out to examine the rde estabJished by 

the Rescript of 1832 partihilarly in relation to  fjords. It points 
out that the rescript LLdf makes no mention of fjords but was 

. designcd to  dioal with the case of the "skjsrgaard", though of 
course it alsa left open the possibility of interpetaiion Ui relation 
to fjords. The Rapport then affirrns the cornplete absence of any 
doubt on tlze subject of the sovereignty over fjords, and states 
(p, zo) that a fjord need not be boundcd on each side by bcvra f i m a  
bn-t may be bounded on one side hy klands and then continues : 

"Cependant, il peut surgir des doiltes quarit à I'mdroit oh il 
convient de dire que les différents fjords commencent ou, en d'antres 
termes- lorçqu'il est question de la limite des e a u  temitariales -, 
quant A l'endroit QU il faut, A l'embouchure des fjords, tirer la 
ligne à partir de laquelle on doit compter Ia marge ordinaire des 
eaux terÈito&les, à moins qu'il n'existe, dans la direction de la 
mer, un groupement continu d'!lots, de sorte qrie ks eaux terri- 
toriales doivent être cornpt4es à partir de celui-ci. 

Les doutes qui surgiront à cet égard devront are résolus pa.~ 
les £a.its gdograyhiq ues, historiques et autres pour diaque endroit 
en particulier, L'opinion qui s'est f o n d e  au cours du temps chez 
les habitants de l'endroit servira ici d'indication." 

This passage is fon~wed by that quoted by the Counter-Mernorial, 
the wl~ole of which pat-agraph however should be read : 

"En génCrril, dm5 les cas particuliers, on prendra le plus si3re- 
ment une décision en conformite avec la vieiie notion juridique 
norvigienne, si l'an considère la ligne fondmentde comme étant: 
titée entre les points les plus extrèm~s dont il pourrait t h e  question, 
nonobstant la longueur de )a hgne. {Ceci nkmptche pas, bien 
entendu, qu'au murs d'une poursuite judiciaire qui pourrait etre 
eiltamke par exemple contre un étranger du chef de pkhe illdgale 
A I'embrruchrire d'un fjord, le fait qu'il n'a pas é té  donn& de pres- 
cription expresse relative à la ligne de fronti6re dans Za région, 
et que la position de la froqtiere ne peut pas être comid4ree comme 
6tant manifeste pons d'autres raisons, peut avoir une influence 
décisive sur le résultat de la cause.) " 

It wiil be çeen therefore that the commission considered, in x g ~ z  
(being on this pain t in ' agreement rvith M. Aubert-see para. 54 
abov~) that the question between what points the base-he should 
be drawn acrosç the moutlz of a fjord aç doubtful and as not regti- 
latcd in any definite mânner by the Rescnpt of ,1812. The com- 
mission states its own recomendation as to the rule t o  be adopted, 
whch is that quoted by the Counter-Mernorial, but adds the signi- 
ficant qualification that this rule would not be binding on fareigners 
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in priai proceedings in thc absence of an expms enactment apply- 
ing it (as, for example, posibly existcd in the rase of the Varanger- 
fjord), CIearIy therefore the commiçsion iç only considering the 
ruIe in relation t a  Norwegian domestic legislation, and çaying 
that, iinIesç there is a definite .Nonve@an latv appropriating waters 
which are ntit On the face of them part of Norwe@an territorial 
waters, the Nonvegian Court ~vill not conviçt. The Goverment of 
the United ICingdorn wouTd add t o  this that even the existence of 
an express Norwegian enactment appLyîng this wle wciald not of 
itseL£ make a particdar base=Jiie valid under international law, . 

69, The second quotation contained in parag-aph 103 of the 
Counter-Mernorial is part of a passage comrnencing on page 39 
of the Rapport ~ I i i c h  deals with the interpretation to bc? placed on 
the Rescsipt of 1812 in relation to  ontlying rocks, The commission 
starts (p. 40) by pointing out that the expression "qui ne sont 
pas recouverts par la mer" is ambiguous, I t  then examines various 
examples of Norwegian legislation and states (p. 41) (as already 
beezi shawn in paragmphs 36 and 38 of this Replyj that the Decrees 
of 1869 and 1889 did not supply any answer to the question. The 
base-points of tlie Lules drawn in 1869 and 1889 are permanently 
exposed ; as regards the Decree of 1389, aEthough t'hier~ were certain 
rocks mhich arc periodically exposecl ozdsids the lhc rvhich was 
dra~vn ", these rocks were ~ i o t  made use of. 

The commission then refers @. 45) to certain treatjes and cites 
Professor Aschehoug, Mr. Arctander and Professor Morgenstierne, 
dl of whom-at dates between 1891 and rgog-had expreçsed the 
opinion that only rocks exposed at high tide coiild be ascd, and also 
M. Aubert (ibad.) , tvho stated in r Sgg that in practice no rock had 
ever becnuçed which I V ~ S  not perrnanently mposed %, Other suthors 
holding the oppoçite view are cited on' page 46, arnongst them 
31, Kleen, whose viewç were evidently influeoced by the f o m  of 
Swedish legisiation in which the  ward "continuellement" u c m e d ,  

5e-e Rapport rgr?, 'p, 42, note r. 
Onc citation frum a m o d m  artthor may he adrld. Professor Ercdc Castbcrg, 

in hk Norge5 S fn fs [m/a fv i~~ ,  piiblishecl in rgqG, ruritcs (Section 4, The Se& Terrr- 
t0-r ; 1. "Thc Bxtcnt of thr: Sea Territorg."] : "The letters patent of ~ $ 1 2  cstahlish 
In reality oniy the ptinciple itçelf for tlie calculation of the sca territory. The appli- 
cation of this princil;>lc whcn dctcrmining wliere the emct twrltorid houndan 1s 
ta go haç in many respects causecl doulit. The first question i ç  whethtx tlie outer- 
rnost islatidb or islets ~vhich arc tci Ionil the startirtg point for the calcuIation rniist 
be çucli as consta~tly Iic ah\*: tvafcr, or whether corisderation can hc givcn to 
i~lanrls or islets wliich aTc only visiblc at 10w tirle. B ~ ç i ~ d i n g  to the ~ording ['u.hichb 
are ncrt run avcT by t h e  pea') it  is, i f  ai~ything, t o  tw presumed that anisland or an i s l d  
t o  Ise able ta fomi the starting point f o r  the calculation rntist alirays lie a1xir.c the 
level af the sea. Thls is, howe~rcr, not in accordance with the genenl  international 
hreti~td d c~lculation. The rule hi the Lcttma Patçnt of 1812 1s tl~etefare applied 
in such .a ivay tliilt -the baiindmv is ealcu tafcd at  low-%vater t3 Ie. ' '  

a It appears tiiât thc first publishd Swedibli cnacttllerit: containilig this w ~ r d  
was a I aw  of 5tli Rlay, €871, conccrning fishing on the ivest coast of Sweden. T t  hnd, 
howevcr. been previously uscd in unpiiblished eightçenkh-ceilhrv ncutrality 
IegislatLon. 



The commission proceeds t o  express its own opiriion on page 46 
as follcrws : 

"Diapr&s 'l'opinion de la présente commis~ion, la façon même 
dont est conque la lettre-patento ne donne qu'une seule solution 
certaine, et c'est que les rochers qui sont toujours recouverts par 
la mer ne doivent pas en tout cas ètre cornpt4s. Mais les mots 
peuvent rl'ailleurs en eux-mêmes signifier : r qui ne sont jamais 

. recouverts ii, ,ir qui oràinalrement ne sont pas recouverts n, n qui 
ne sont pas recouverts en ggnéral n, a qui ne sont pas continuelIe- 
ment recoat7erts 3,  n qui ne sont pas recorrverts en tout temps ir, 

et ,  suivant l'une ou l'atitre de CS tournnres e t  de plusieurs autres 
peut-être, ils peuvent 6tre cmployés dans le scns de m&e haute 
ou marée. basse, en temps orclinaire ou en temps de grande marée, 
ou dans le sens de niveau d'eau moym, dc telle sorte qu'an corn- 
penne ou exduc des rochers d'une nature toute diffhnte, depuis 
ceus qui sont swuverts  par la haute mer dans les grandes marées 
jusclu'à ceux qui, ces époques, asskhenf: A mer basse." 

It rremains then, states the Rapport (p, 471, for the commission to 
fonn itç own conclusions and it first relies on the Rescript of 
18th June, 1745, which refers So "hauts-fonds" (çhailaw soundings) 
and "rochers" ici show that rocks not continuously covered rnay 
be used, and proceeds : 

'5 l'on trouve trop faible la base de cette conciusion, on peut 
faire valoir un autre argument : A savoir que la lettre-patcnte 
laisse irrésolue la question relative au point de depart précis et 
qu'elle sken tient seulement A la pratique intemationalc, telie qu'elle 
pouvait exister à cette époque (s'il eti existait une), ou telle qu'eue 
devait Etre en tout temps, On arrivera à un résultat semblable si 
O rend surtout égard a la conception suivante : tomme, dcpuis 
que ? a hsposition a kt& prisc, il ne s'est f o m 6  aucun usage certain, 
les règles g&n&aleç de droit internatioiial (s'il en t<steJ ou b 
pratique intcrnationde doivent en tout cas - qirel que soit le selis 
primitif de la disposition - sentir d'inclication." 

J 

On Ehis hasis the Rapport (p. 481, çvithout quqting any autbority 
for its conclusians, rec~mmends that rocks not contifiuovsly run 
civer by the sea, induding those a d y  exposed at spring tides, rnay 
be made use of-rather on the bâsis de: Eege jermda, than de bgr  
lczta l. 
On the further question whether any rocks, however far h m  the 

land, rnay be used, it is pointecl crut that the Rescrlpt of 18x2 con- 
tains no ruling: the commission's v i e ~ ~  as to what is equitable is - 
that rocks rvhich are less than fwo leagrres auray (i,e, 8 miles or 
dotrble the distance applicable t o  the measurement ' t o  territorial 
watcrs) may be used (cornpare in fhis conneetion what was stated 
by M, Aubert at the Inçtitute of InternationaI Law-para. 53 

The actital recommendation of tke commission on this mattcr appcârs in fact 
ta have heen that m e  WTL bC madc OF "islands, ~kcrrics and rocks ~i;hich uru aEwrays 
above wateu al o r r b i v t n ~  low tidc", (Sm Annex IX nf minutes of Lonrlori Conference 
of 1325 Vol. 1, para. 3, 31emmial. p. rGo.} 



ai~ovc), but if a rock is fou~id more than twu leagues away its 
importance must be j udged aaovding fu ihe ct'rmt~startms. 

There then follaivs the passage cited in parasaph ro3 of the 
Counter-Mernorial, which is clearl y the interpretation given by 
the commission "on principle" to the riiords, in the ResMipt of 
1812, "les plus éloignks" , the rescrlpt itself offering no clear inclica- 
tian of what 1ç intended. This iç Pollor~red by the question what iç 
the  m a h u m  distance that two rocks "les plus éloignEs" rnay 
be the one from the other in order that a straight line may be draxvn 
between thern, and the ausiver is given that  t his may be done tvhen 
thc rocks are not more than tavo lmgues npart, otherwise regard 
matst tie had GO the drczk~slmnces. 

The commission then states the circt~mstances t o  whieh regard 
may be had in the follomring wo-s which :ire signifiant (cit p. 49) : 

"Les différentes circonstances anriquelles il convient de prendre 
égarcl pour çItaque endroit cn particulier peuvent &tre d'ordre 
historique, éconorniquc ou géograpliique, par exemple ; une vieille 
conccptiori concernant- la fron ti&re ; UnPr possession non troublée 
$es pkckcrieç, cxrcke par la population chti~rre de temps immé- 
morial et nécessaire ?L son existence ; les avantages ratiques d'une 
ligne facile à constater su r  place ; la h i t e  nature e des bancs de 
pèche." 

S 
In  fact, so far as any explanations have ben given of the recommen- 
dations of the commission, no attempt appcars t o  have been made 
t o  justifgr them on any other h i s  than these alleged spccial cir- 
cumstances. 

70- Tt has been neccssasy to refes tu the Rapport at Mme length 
to show-as the Government of the United ICingdom naw submits- * 

(a) that the approach of the comnlission to these questions is 
purely the apgroach of a Norwegian legislatos or adrninis- 
t rator considering what legislation may be passed ivhich 
iç consistent with previous iegislation and tvith his vienr of 
hforlwgian requirernenks, The "circumstarrcesJ' of which 
açcount is t o  'be taken are essentially of this characier-no 
açcount is taken of the impact of foreign hterests, or of 
international accept ance qr recognition-and, although 
certain of these 'kircwmstanc~s" rnay no doubt be elernmts 
t o  be considere-d in d e c i h g  whcther any hternationally 
effective law or cusfom has betrn forrned, thcy ~vould not 
be considered UI the fomi in which fhey are. here expresscd ; 

( b )  that previous Namegian legislaiion, .tvhether the Kesçript of 
1812 or suhseqricnt enactments including the Decrees of 
1869 or 1889, lays d o m  no clear rules either as t o  the manner 
in ~lfhich base-lines are to be drawn acrtiss bays or as t o  the 
mannw in which rocks may be usecl-what rocks ({Yhether 
s~ttbrnerging rocks or not} may be made use of, what is -the 
maximum distançe theçe may be one from the other and from 



the land-aU these are unsettled questions as to which not 
even lexned opinion is maaimous ; 

(cl  the commission made certain recommendations as to the 
d e s  to be applied ivhich werc in effect fmally adopted in tbe 
1935 Royal Becree, although ,in the interval Noxwegian 
oficial opinion hacl b e n  in favou of the more moderate 
red lines. The comnÈission, moreover, expressed itself in the 
report in a thoroughly tentative manniFr, and, it will be 
remernbered, as was shown by the report of the Minister of 
Foreign Affaiss t o  the Storting in 1927, had so little confi- 
dence in its views as to the permisrible length of base-lins 
that it , apparently, made alternative recornmendatians 
based on lines of a maximum of x2 and of xo miles. (See 
para. 58. -4 above.) 

7r. -The Guvemment of the United Kingdom notes that the 
' Goi~ernment of Norcvay has not published the second portion of 
the commission's report. I t  notes that the base-points aftcrwards 
adopted in the 1935 Royal Decrée were in façt listed in hnnex I 
to this report (see Annexes 36 and 37 of Counter-Mernorial). The 
latter base-points corrtspond exacfly auith those later adopted with 
a very few minor exceptions, of which the most important is t ha t  
Noç. 7 and 8 (rgrz) are combiried in No. 7 (1935) 1. The Government 
of the United Kingdom had of course no knowledge whatever of these 
base-poin ts until 193 j and their existence %vas not referred t o  by the 
Norwegian Govemhent at any tirne in the course of the nnrnerous 
discussions and negotj al-ions ~ ~ l l i c h  t ou lr place in the period between 
1912 and 1935, or at the Hague codification Conference of 1930. 
Moreover, &ter these base-points had been mcommendcd in 1912, 
it was 23 years befose Nonvay took legislaiive action with regard - - 

1 It is diffitillt tn wmpam ~ ~ & t l ~  the positions given in the Decree of 1335 with 
thhosc in Ameses 36 and 37 : 
(0) bccauso the Infitudes in fhc latkr arc bnsed on old Kmegian cliark dating 

froin appraximately 1845 ; 
(b) because the lfingitndes in the latter are reckoned from Chriskiania. ' lhe l n t e t  

detcrmin;itmn of the latter is roo 43'4375 East  of Gmenwich. Making the 
ncarest pmsible approxiinations thme Is-with a fcw spccific exceptions-no 
grcatcr discreprtncy in iatitnde id~an 0.2 rniIe. The maximuni difimnccs in 
longitiide are near Vardo where they amotint to 0.5 and 0-6 minutes, othcr- 
wlse thare 1s a general disctepancy of about o.~-o--z it-iiniites. I 

The wly differmces in positlon *f: thc hc-points ivhich can be said to bo 
fioticeabIe are : 

(a)  Foirit: No. 21 of the x935 l i n e x  itifference in position of abont 3 caMeç, 
(b) Poirit 30- 2 ~ )  of the 1035 linc ("the norhern Sirebae") is described ia 

Annex 37. No. g, as "thc rnoçt w r t e t l y  of the Rarene". The posrtïons are, 
hawever, at  most 2 cables a p t  and t h e  wi1rk.a me probably the =me. 

(ç) \Vit11 reg~rd to I>oiflt E o  28 of tfit ~935 liac (Chnimen), tliweappearto bo 
two roclcs ln tlie vicinity. It iç p ~ ~ i b l e  that t h e  1933 Dccree and Annex 37 
(No. 8) rafer 70 dLfFerenE Ones oi tllee. 

(d) Thc ~$35 Dccire (Nos. 17 and 18) refm strparately to t ivo dry skjæfs ~vbich 
arc refcmd t o  togetha in A n a e s  36 {No. 16). 
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t o  them. In the interval, as wiU be shown, Norway entertained 
different ideas as to the manner in whiçh the necesçary lines defining 
territorial waters shodd bc drawn, those ideas taking shape during 
part of the pesiod as t he  red lines; the latter were, adrnittedly, 
not autharitative or bal, The history of those years dernonsttates 
in faet the rivhciiiy u g e t t l d  and fluctuating chsacter of the Nonve- 
gim attitude in this matter which lasted until rg33 or thercabouts 
whin Nonvay, having .apparently decided to adopt the blue lines, 
proccecled tu depart from the " tacit modws aive7tdiJi"'. This iiiew of 
the Norwegian attitude is supported by paragraph 106 of the Coun- 
ter-Blemorial, ivhich reveals that a furtlier commission, composed 
of the same rnemberç as the commission tvhich dealt with the area 
' that is the suhject of this litigation, prepared in 1920 a confidential 
report covering the area between the soirthern end of the  blue lines 
and that covererl by the Decree of 1889. The quation may be 
asked why, i f  the "Nomgian system" is so certain and so histori- 
c d y  establisbed as Norway norv claims, this report has not been 
published and its xecbmrnendations have not k e n  put into eEfect. 

7 2  A, The Govmment of the United Kingdom has no obser- ' 

vations t a  make on paragraphs zo7-r12 of the Coutiter-Memarial 
and c ~ ~ r r r i s  the understmding of the Narwegian Government 
expressed at  the end d paragmph 110 of the Comtes-Mernorial. 

The fie~iod hom 1918-1g3~ 

The si&atto@ aftm the 7914-1918 W ~ Y  [paras, xx3-1x5 of the Countier- 
Mé rnori al) 
72. The ~overnment of the United Kingdom need nat comment 

at any Zength riri the Nonvegian observations on this part of the 
case because tbere Is no substantial difference of vimv between the 
two countries, Both agree that  alre~ts frcim tirne f O time f O O ~  place 
which were the subjects of protests by the Government of the 
U-nited Kingdom and that it \vas evident khat fhere \vas a ciifference 
of opinion as to the manner in whicb the fishing limits shouEd be 
defmed, The Nonvegian Govemment, in parxgraph 114 of the 
Connter->'I:ernorhl, makes certain observations with regard to a pas- 
sage quotecl from paragraph xz of the Mernorial, 1 t does nat dispu te 
fhe fact that no decrees or charts dcfming the limits had been corn- 
rnnnicated, but.says that the Govemment cif the United ICingdam 
had been made aware of the principles applied by Norway, It bas 
already been Shown in eariier portions of the Reply that the sù- 
d e d  "princlples" pre.ç~iouçly applied by Non~ay,  if any such 
princiles existeci, at dl, were of far tm'uncertain a character t o  
provide any sure basis for khe dravving of any limits : the 1912 
Commission in itç Rapport made this abundant157 clear (see paras. 68 



and 69 of ththe Rcply). Rioreover, since it is the fact that the Norcve- 
gian administration, which had in its possession the detailed report 
No, 2 of the commission, te which were anmerrd ~ e c i f i c  prcrposals 
for base-points (now diçclosed 'for the first t h e  in Annexes 36 
and 37 of the Couriter-hlernorial) , \vas yet still at tliis stage nncer- 
tain as to the exact lints to be adopted, how cauld it be mpected 
that the Goverriment of the United IGngdom or British fishirig 
vrnsels,+, which were aot in possession of this information, shou~d 
know where they stood ? 

. \Vith regard to the çaaversation betwéen Mr. Lindey (as he then 
%vas) and hl. Esmarch in 1924 on t h e  subject of the Kaseztck, the 
Go\-emment af t h e  United Kingdom entertains no doilbt as to the 
good faith of M. Esmarch in relation t o  his statement cmtained in 
Anriex 41, No. I, of the Çounter-Mernorial. At  the ';&me time the 
~Govcrnment of the United Kingdom hw hhad long experience 
of the accnracy in reporting of Sir Francis Lindley-who is 
unfortunately no longes living-and must attach some importance 
t o  his coritempomneoils çtatement, as compeed '1+7t h the present- 
day niemory of M. Esmasch, as to events which happened 26 years 
ago, It aould seem certain, with due respect ro hl. Esmarch, 
that the Norzftegian Govemment attached mort geneml impor- 
tance t o  the h i t  of IO miles than he nmv recalls since, as appeatç 
from the hfomegian Government's own stat-ment (para. 95 of 
Counter-&Ternorial), the ID-mile rule had pIayed some part-and 
an important part-in their policy witb regard t o  fishenes since 
1908. The instructions then issued Showcd clearly that the 
Noruwgian G ~ ~ ~ r n m e I l ' t  considered it safe t o  enforce by reference 
t o  a IO-mile line. And in any event: it is clear thak Nonvay was 
noi even at this time {in 1924) prepared to assert o p d y  that 
çhe was entitled to draw lines, between exireme headlands howevcr 
far apatt these might be, although, if her right t o  do so was so 
clearty in accordance with hes histcirical and traditional position 
as çhe now represents, it might have been expected that slie 
should do ço, 

73. The Norm~e,@an Governmenf has devoted no less than 
tcventy pxrygsaphs of i t s  Counter-hfemoriai in an attempt t o  
establish trvn propositions, namely : 

(a) that the red lines are not binding upon Nmvay ; 
( b )  that the red liries did not represent Nomegian viervs in 

1924 and that ~ar~tkgiarr  policy with regard tu enforcement 
in the years Lgzg-Xg31 waç based çoiely an the "lenient 
enforcement" policy adopted in rgo3 and hâd no reference, 
to the red line. 

The first proposition is not, and never.has beeu, disputed by the 
Governen t  of the United Kingdom which in its Mernorial has 
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and Nwrtvay's vicm ivere represented by the red lines dra~vn on the 
charts. 

75, The evidence that the red h e s  represented Norwegian 
officiai opinion at the time iç as follo~vç : 

(a) SQ far as the coast of East Flnomark is concemed. the r ~ d  . - 
line was shown on the chart which was sent o~cial ly  by the 
Norwegian Foreign Ministclir to the British Chargé d'Ai3 aires 
at Oslo on 4th November, 1924 (Annex 43 of Counter- 
Memorial), In agreeing to forward this chart M. Moivinckel 
described it as "indicating the limits of Norivepan territorial 
waters according to Nonvegi an views" CM eMoriaI, para. 13). 
The line draçvn on this chart is the same.= that dmwn in 
the Principwl ficts,  figwe 13, page 45-the document which 
was handed out by Dr. Ejor t  at the opening of the Oslo 
Conference. The importance of thiç line is that it was repro- 
duced as what was afterwards known as the r d  Iine in this 
area, there being no differcnçe between the two if the 
assumpti on (which the Counter-Mernorial in paravaph 1x7, 
Vol. 1, p. 304, states to be a pemissible one) is macle that  the  
Zine, if continued, would reach the rack of Omgangsbaaen, 
l~thlch is a point on the r d  line. This portion of the red line, 
therefore, is directly established as representing Norwegian 
views, 

(b )  The report of the Foreign Affairs Cornmittee of the Starting 
in canr-iecfion with thc 1935 Decree (Annex 2 5 ,  No. I, of 
Mernorial) contains these words with reference t o  the recl 
lines : . 
"They were drawn up (at the time of the Oslo discussions. which 

taak place in 1924) in consequence of a British rcquest, and consii- 
twted an attempt üt showing the principles on which bm-lines 
should be d r a y  accordiflg to the Nùrwegian point of view, but 
without in any way hindiilg the Norwegian authorities as regard_% 
the final k i n g  of the base-lines" (Vol. 1, Memorial, p. m gr), 

(cl The report of the Minidry of Foreign Affairs Eo the Stortlng 
-r1pon the conversations in London and Oslo contains the 
following passage l on page 5 : 
"Before it. v a s  possFhIe irom the Nonvegim side ta estimate the 

extent of the Bor\ilegian intereçts involved on such a bwis of 
negotiation, it +vas clearly of the greatest importance first and 
foremost to have Cirawn on charts of the whole coast the manner 
in which the territorial waters wllich coulcï thns be sec~gnized by 
the B~itrsh Goverliment wtiuld appear in detail and in cornparison 
with tlie territorial \vaters hitherto daimed by the Norwegian side. 
IYith this object and in order to illustrate the question, the said 
limfts fer fjords and the 3-mile belt tvere draw~i along, the ~vl~ole; 

Sec pxragraph gS A abtivc regarding t h i s  document. 



REPLY OF TKG UNITED KINGDOM (28 xr 50) 371 
hforwegian mast in a rnanner a v m d  by the Britis1-i delegates ta 

- be acceptable t o  Great Rritain. On the same charts Fishery A d v i w  
Iversen and Captain Askim, after the specid consent of t he  Miriistry 
of Foreign Affairs had been ohtained for the  purpose, pIotted the 
lines d e h i n g  the territorial waters claimed by Noway. As far 
as possible these m r e  based nprin the. principles and indications 
advançed in the Royal Resolution regxding territorial twters off 
the coast of Nnrr of 16th October, 1869, and 9th September, r68g" 
(St. med. nr. 8 (rgzh), p. 3). 

76. In the  face of this evidenee the Government of the United 
Kingclom pub  the foliotving questions to the Nowegian Govem- 
ment : 

(a)  Does the Norwegian Goverriment. denÿ that the account 
given of the mamier ï~ inhich the red limes ivere dsatvn in the 
Ilaurice-Douglas report of the Oslo convcrsatioris is cor- 
rcct ? For convenience the relevant paragrrtph 6 is regnoted 
in full. 
6. "Our rcqucst for charts of the rest of the coast of Norway 

ancl adj acent waters correspondingly marked m s  ~ c e i v e d  lvi tli 
evident embmassment , and i t becarnc apparent t hat the Nonvegian 
Committee coiild nct undel-take t o  draw t l ~ c  lines except at certain 
points of the caast where the hmits liad been defincd by Nowegan 
Orders in Coundl. Eventndly, WC suggested that we shodd o m -  
selves &aw t he  lines for- the rest of the coast according to such 
principles as we could evolve from the report of t he  Nonvegian 
Royal Commission on Territorial Waters of 1912, and, rather than 
accept that solution, the Nomegian Commit tee secared permission 
f ron  their Foreign Office for Fis hery Inspectas Captain lvesen [sic], 
subsequently asststcd l ~ y  Commander Askim, oE the Norwcgian 
AdmiraIty, to prcpase charts t u  indicate the Norlvegian claims, rvi th 
the proviso that the lines they drew were not to be regarded as 
authoritatiw, 'L'lie lines so drawii appear on the charts annexed in 
thiç report, on tvhieh are indicated also t he  3-mile line, drawn 
according t o  the Brihh thesis, a 4-mile line, +awn accordhg to t he  
same thesiç, ~tzttatis mutandis, and the limits of certain areas of 
concentrated seisontil fishing, within which, it has been suggested, 
that trawling might be prohibited by agmeilient çiuring ~pecified 
seasens." (Annex 4 of Memorkal, Vol. 3 ,  p. 108.) 

( b )  D o s  the Nomegian Government deny that the redLlines 
were clrawn (together tvith g r e e n  lines) on charts during the  
course of the Oslo conversations 7 It clearly appearsthat they 
\vert drnwn from the résumé containcd in the minutes of the  
12th meeting, paraaraph 3 ( c )  (Vol. 1, Memotid, p. 1351, $ 6 
a i  the Maurice-Douglas report (above), the despatch of 
Mr. Lindley dated 28th January, 1925 (Annex 5 of Mernorial 
couyled tvith the note which proves that these charts in 
fact contained the red line), the report of the Storting Corn- 
mittee in 1935 and the report of the Rlinixtry of Foreign - 
-4ffa lrç (above). 
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(cf Does the Nonucgîan Government deny that the red tineç 
tvere sa dsawn on f ie  maps by Captain Iversen and Com- 
mander Askim ~li.hen t h e  Rfinistry of Foreign Afiairs says 
that they 

"plotted the lines &fining the ternitorid waters claimed by 
N6r$vay' ' ? 

(a Dom the Norwegian Government d ~ n y  that Captain Iversen 
and Commander Askim plotteci the lines with the approval 
of the Nomegian Go\-emment nhen the  Ministry of Foreign 
M a i r s  says that they dlci sa 

"after the special consent of the Minidry of Foreign Mirs 
had been obtalned for the purpose"? 

(8) Does the Norrwg?an Governrnent deny that Captain Iversen 
and Commander Askim were fdly qudified to  draw the lines 
accordhg t o  Nomegian vietvs and that they rvere acquainted 
with the proposais made in the Rapport 1912, o t  d o s  the 
Norwegian Goverment still desire to make the objection 
that Commander M i m  was not a rnembes of the delegation ? 
Does it deny the followirig facts rcgarding these officers ? 

Captain Ivers~n : hdd the position of adviser to th6 Nor- 
wegian C~mmittes  (see Primcifial Facts, on the page o p p i t e  
the table of contents). Re prepared the very detaïied ckarts 
reproduced in the Pri+zciPal Fads showing the fishing 
grounds at diffment portions of the Nonvegian coast (pp. 14, 
20, 21, 25, 31, 38, 41). He was tlie autlior of a publication 
eraütlcd Norsk Hmfiske. 

Commander Askim : furnished " t eclinicd assistance with 
regard ta charts and hydrograplij7" to the cornmittee {St .  
med. m. 5 (19261, p. 3). 

If) Does t h e  Norwegian G o v e r m ~ n t  deny that the report: of 
the Stotting Cornmittee presented in connection with the 
Decree of 1935 referred t o  the '"rd lincs" ? 

77. The Guvernment of the Unitecl Kingdom does not d s h  to 
occupy the attention of the Court: further on a matter which is so 
çlear beyoncl dispute. 1 t rvouIcl add o d y  the f o3lowing O hscrvations : 

(a) The Gavemment of the United Kingdom mas, it appears, 
in e m r  in ascribing to M. Koht in his speech made on 
24th Jurie, 1935, the words quoted in pmgraph rg of the 
Mernorial and which it believed were contained in the speech. 
This docç not howevcr mail the Normegian Government in 
view of the passage quoted above (para. 75 ( b ) ) ,  from the 
report of the Storting Cornmittee, rvhich is prccisely to the - 
same effect. 



(6) The Governent of the Unïied Kingdom does not under- 
stand the Norwegian objections t o  the  nse by the United 
Kingdom of the Maurice-Douglas report or of any other 
evidence bearing on this point. Tlie Gavernment of the 
United Kingdom is nst here concemecl to show that Ncirway 
was in the course of the 1924 conversations prepxed, as a 
matter of negotiation, t o  m&e certain cunceçsions and to 
use that against her-which wouId be contrary to the spint of 
the discussions and the understandings expressed when they 
began. The Goverment of the United Kingdom is here 
concernecl to show that in 1924 Norway put forward date- 
ments of what hm views t h ~ n  iwre as to the territorid 
waters which she clarimed, Admittedly these statments were 
not anthoritative aod t he  Governrnent of the United King- 
dom does not seek to Say that Nonvay thereby bound 
he~self net to' put forward other and possibIy wider daims 
at a later date, Al1 that the Governrnent of the United 
1i.ingClorn seeks t û  show is that the best No~.egian opinion in 
1924 considered t hat ber clajms could be defined by reference 
to the red lines and that thesr: liaes did not correspond 
eithet tvitb the lineç later ernboled in tlte 1935 Decree or. 
with the lines which had, as it new àppearç, been recom- 
rnended by t h e  Commission of 1912. It will be noted that the 
Nnrwegian Govemment itself makes use of the green lineç 
drawn on the charts by the  British regresentatives as an 
arpmenf against the United Kingdm thesis in the case 
(para, TZ j of Count er-Merno~id}. 

/ c )  It is pemiissible ta refer t o  evidence of a reliable charader 
as ta  what tmk place during the 1924 converxakions, The 
confidential repwt dated 30th December, 3924 (Annex 4 
of the Nemohal}, &awn ap by t h e  British members of the 
committee jointly, i s  a conternpolrcneous rcmrd and accord- 
ingly is receiva'ole as evidence, The protocols of the meetings 
wem draivn up for the purpose of "kecorcling the subjects 
discussed and any formulze ar points of agemen t  arrived 
at" (Pmtocol, 1st meeting: Vol. 1, Mcmorial, p. 119) and for 
these purpow consti tute no doubt the official record. %he Gov- 
emment of tlie United Ringdom Is not here concerned with 
anvthing ivhiçh may or may not have bem decided al: the 
conference, but only with infornation furnished by certain 
Norwegian experts, 

It is; not in any way con tmy  .tio understandings giverz to aake 
use of this evidence. The undwstandings were (para, x z ~  of Caunter- 
Mernorial) that nothing should prejudice in m y  respect xvhatsoever 
t h  ibpreseair Nowegia* point of vim as t o  the  extent of the territorid 
waters of Norway. 



The anly purpose of this evidence is tu ascertrtin exactly what 
"the present Ncirwegian point of vi~w" tm. 

Again, in the cohirmmiqué tr, the press (ibid.}, it was intended 
to make plain fhat neither country hy anything it said or did 
"'abandonecl its point of vietv. regarding the limits of territorial 
jurisdiction in thc sea". 

The Goverment of the United Kingdom rnerely seelrs to show 
what the point of view of hTonvay in 1924 mas. 

78. In the iiglit of the evidence cited above it is riot wiihout 
interest to cornpar. the staternents ~f the respective views of the 
United ICingdem aiid of Nowt iy  stated in paragraph 134 of the 
Ceunter-Mernorial, The passage qnoted £rom paragraph 17 of the 
Mernorial is now shown to have been fully j ustified. Tri 1924 N o m y  
was putting forhvard, as her cIaims iri respect of territorial waters, 
the red lines. These represented-as a gIamce at the charts wiil 
show-considerab1 y leçs ext ençive daims than these she aft er- 
wasds embodied in the 1935 Decree. On the  other hand t o  
as the h'onvegian Governmeat does, in this paragraph (and the 
same argument is rcpeated in paragraph 140 of the Gounter- 
Mernorial) that the principles on rvhich the 1935 Decree mras based 

'were fixeù before British trawlers appeared off the mnst of Norway 
and were esentially thosc propcisecl by the Commission of rgrz 
shows a determinatibn in the face of overwheiming evicience to 

- ignore what took place in 1924. If this I s  so, why w z  no Iegisiation 
enacting these lines pasçed for 23 years? Why, when occasion 
arose for Norway to  defioe-her claims,  vas the answer given that 
these nere represented by the (non-akthoritative} red lines ? These 
questions admit of only one wiswer. The true explanatian is-as 
should at this point have bmn amply demonstrated-that No27;vay's 
claims are not based on any justifiable consistent or historieal 
printiple arid that throughout the period lrvhich elapsed frorn 1912 
to  1933 ~ h e  \vas considering huw iar she could safely go in advanhg  
clairns which she feared were in excess of what ~vould be permitted 
b y in ternational la~v, 

One. final point of some importance emcrges from the %sage 
qnoted above (para, 75 (c)) from the repart of the Ministry for 
Foreign Affairs to the Storting. T t  is there stated that the red iims 
were drawn as f a r  as possible upon the psinciples contained in the 
Demees of rS@ and 1889, Yet it iç now clairned by Norway that 
the blue Ihes are hased npan preciseiy the same principles, The 
conclusion must, however, be that the blue lines are not based 
upon tliese principles, as the Nomegian Governrnent has beeii 
at such pains t o  contend, but rather represent a considerable 
extension of thm. 



From r g z ~  to the Hagw Coxfe~encc, 1930 (paras. 136-14 of Coun tes- 
Memorial) 

79. With regard to the propoçed publication of certain of the 
resdts of the conversations which t o ~ k  phce in London in June- 
July 1925 (referred to in panigraph 136 of the Counter-MemorialS, 
it should be understaod that what was pruposed by the Nonvegian 
Government in the firçt place was that there should be pwblished 
the princiyles stated 'Dy the Unitcd Kingdom representativeç alid 
set out in Amex X of the minutes of the conference (Memorial, 
Vol. 1, p. 161). This waç a camplete and detailed set of principles 
which, apart h m  certain large bays and in1 ets which ivo-tlld have to 
be dedt with individuslly, would enable definite base-lines to be 
clracvn,  The Government of the United Kingdom in the face of 
this request asked for reciprocity of treatment, namely, that 
Nonvay shoutd, for her part, publish a definite statement of the 
principles she çonsidered applicable for the drawing of base - 1' ~nes. 
The mernorandun which Numay Iiad submitted to the London 
Conference (Annex IX, Vol. 1, Mernorial, p. x6o) containcd no 
statement of principle at dl; it rnerely quated three clefmitions 
and an extract from a dedaration between NonwayJ Sweden and 
Denmark. Morcover, the Government of the United Kingdom 
açked spec5callv for a statement regxding the "selection of t h e  
base-lineç f ~ o m  which the Ihlt  is drawn In relation t o  inlets" 
jllnriex 45, No. 3,  of Counter-Mernorial}. It d l  be remernbered 
t'kat the Norwegian definitions in h ~ e x  IX ' (szt#ra) containecl 
no reference to this point (see para. 62 above). 

The Gounter-Mernorial [para. 136) seeks to use this request to 
pmve thclt t he  United Kingdom could not have received any 
information as to the  Norwegian point of view in the course of the 
conversations of 1924-1925, but this do- not foIlow and is not 
the case, The information given in Tg24 was in the nature of linm 
dfam on a map, ~vhich were hown  t a  be not authontative, The 
possession of this information clid not rnake it any the Iess desirable 
to have an authoritative stalemcnk af tlie principles on which the 
lines should be drawn. 

The. Counter-Mernosid, in the sanie paragraph, seeks t ù  draw 
the fiirther conclusion that the United Kingdom was rcluctan-t: 
ta acqiraint Normregian organizations and indi~fichals with the 
yrinciples claimed by her in the course of the London conversations. 
This again iç not justifiecl : the Unitecl figdorn was anxious- 
as it sernained continirously up to I 935-to ascertain the Norrvegian 
systern and as a Zsargaining point it vithhtld its own system, It 
was not ci4lling t o  publish its orvn principles unless the Norwegians 
did the same. 

Moreovm, the hcf: that Nonlray consistently refusecl ta agree 
to a publication of both systems serms abmdamtly to justify the 
opinion (cmtested in paragraph 136 of the Counier-Mernoriai) 



that Nonvay had at thk time no settled opinion with regard 
t o  the delimitation of Norwegian. maters. 

AlternativeTy, if she had any such opinion, her reluctance to 
publish it shows that she appreciated full well that it wodd  i ~ o t  
be internationally accepted, 

&o. The Gounter-Rleaorial in parapph 1x7 denies t h e  enstence 
of any "tacit modus nivend.c"~between 1925-1933 based on the red 
lhes and says that, with regard to enforcement in these yem, 
the Nanvegim Governrnent kvas rnere-ely following the policy 
adopted in 1908. The Grivemerit of the United Kingdom attaches 
no importance to the temirrology which may be used t o  describe 
the factuall situation which existed in those years, but the Storting 
report refrred to above demonsttat es the Norwegian contention 
t o  be incorrect. It is, in fact, clear and cannot Se contestecl by 
the Norwegian G a v e m e n t  

(a)  That during these years charts beming the red 3nes wére 
iwed to British trawlers ; 

( 6 )  That British skippers tvere wwned that they worjld not 
receive diplornatic support if they fished inside the r d  line ; 

(c) That the number of arrests in these ycars up to 1933, wben 
this " m d ~ s  uiumde'" k g a n  to break dom,  notfcriably 
diminish ed ; 

(d )  When, in November 1933~ an express modtts 2r8'wd.k WPS 

arranged, the Nonvegian note agreeing to it (Anna 12 of 
Mernorial) -merely referred "to the practice which for years 
bas heen followed in this matter". Unleçs it was the case 
that thete had been a well-understood praktice in these 
years, the Nomegian note would certainly have specified 
in detail what the new mangement was. In fact, this note 
rnakes it clear that the "tacit: modas a.ieimdi" was on the 
same terms as the "express wodus vivendi". The latter 
was beyond ,doubt referable to the  red lines, as p m e d  by 
the reporf: of the Storting Cornmittee in connectiori with 
the 1935 Decree, pamgraph zr of which iç quoted in full 
in parztgraph gr below. 

80 A. However, arrests &d take place and it must accordingly 
have becorne apparent to the Norwegian anthorities h m  reports 
of the officers who boarded the British ships concemed, that t h s e  
ships were operating on charts cçintaining the red line. Moreovw, 
it is admitted by the Norwegian Goverment that during this  
penod the Nonvegian authorities wese acting 1~4th moderation 
in intedering cvith shipping beyond the limits of the  existing legis- 
lation (para. 137 of Counter-Mernorial), althorigh the Nonvegian 
Goverurnent asserts that its policy of "moderation"' was based 
on the orders issued in 1908 and not on the red lines. It is clear, 
Imwever, fmm an examination of areas of sea in which thilis policy 



RZ35PL.Y OF TRE UNITED W W G W M  (28 XI 50)  377 
of "'muderation" waç applied that it was based on the red 3hes. 
A reference t o  the list (Aiinex 32) of ships which 'were arrc~ted 
daring the pAod  wkch elapsed beheen 1 g 2 ~  and the period at 
the beginning of 1933, whcn the "tacit rnudws aazie+tdiJJ began to 
break dawn, shotvs that of the eighteen ships concerned (those 
numbered 20-37 on the iist) al1 were arrested inside the red line, 
wkle of the tbxee ships that tvere cvarned two were warned for 
fishing açtually on the red line k t t e r s  (c )  and ( d l ) .  This may be 
contrasted with the two cases of warnings before 1924 (lette= (a) 
and ($11, both of tvhich tmk place hdds the red la'we. After 1924, 
h oivever, ail shîpç found &side t h  red line (with the single exception 
of the AZmfoss (letter l e ) )  uTere arrested, This evidence strongiy 
supports the contention of the hvernrnent of the United Içirigdom : 
that the ~ o d z a s  vz'wrzdi in these years was related to the red h e s ,  
and, as will be shown hdow, this argument iç even more strongly 
confirrned by tvhat ttook place after 1933. 

P t  seems, therefore, to be not without jusmca* that the 
British Legation, in 1933, described this situation as amomting to 
a " tac* arrangernentjJ.(Vol. 1, Memonal, p. 37) based-as it certaidy 
was on the British side'..- the red lines draivn on the Oslo ch&s, 

:It may be added, in reply t o  the third sub-paragraph of para- 
graph 137 of the Gounter-Mernorial, that the red lines dram an 
the Lozldon chatts in 1925 were onlp dmwn to Illustrate thc pnn- 
ciples Set out in Annex IX to the minutes. These charts were not 
sent to the two Governnients aftes the cririference and so were not 
comparable ln authority to those usecl at the Oslo Conference. 
The fact that different lines w e e  drawn for a pwticular puvose 
in no way invalidated the lines drawn a t  Oslo. 

8r. 'IVith regard t o  pragraph 140 of the Counter-NIwnorid, the 
United Khgdorra was merely concerned topoint out, h paragraph 37 
of iits Mernorial, that the daims made by Nonvay in 1935 were 
considerahly more extensive than those sliotvn by the red lines. 
This cannot be contestecl and, as has been previonsly pointed out, 
It is particularlg significant that wme twelve years after the com- 
mission Iiad decided in 1912 to recornmend the adoption of the 
bEue lines, Nonvay was putting fonvard the less extensive red 
lines as repraenting her c l a h .  

The Deutschland, Loch Torriden und St. Just @aras. 141-rqg of 
the Count er-Mernorial) 

82. The Counter-Mernoriai devotes paragraphs ~ p - 1 4 5  to sri 
attempt t o  negative the conclusions drawn by the Mernorial 
(paras. 28-34) £rom the judgrnent of the Suprerne Court in the 
De~~scftlaad case. The Government of the United Xingdom, 
however, invites attention t o  what was said concerning this case 
in  the 1S-maria2 and submits that the conclusions there set out 
are perfectly comcct , 



tirith regard fitst t o  the translation of the juclgments, it was not 
clairned in the filernoriai that the whole of the j u d p m t s  were 
included in Amex g : it is not belicved, hohvever, that any relevant 
passage was omitted. The Governent  of the United Kingdom 
notes the alternative tmnslatian off ered by the Coun ter-Mernorial 
and, fhough in some cases preferring its own translation, is quite 
prepared t o  accept ths as an adequate wsrking translation for 
the purposes of the case. None of the  sugg-ted amendment(; affect 
i n  anjr way the argument developed in the Memorial. Sinçe the 
preparatirin of the Mernorial the Goverment of the United King- 
dom has obtained a translation of the Opinion of Dr. R ~ s t a d  and a 
copy of t h  translation (omitting one irselevant passage), made by 
Rlr. Nansen, is attachecl--4nnex 31. 

83. In view of the full examination of the judgments gÎven in 
the Memorial, the Govcmnient of the United Kingdom can restate 
its argument, in relation to the Norwegian ohj ections, quite bnefly : 

(a) The Court, following the opinion of Dr. Rastad, with onIy 
one dissentient, heTd that there was no evidence, in 1927, 
thaf Norivay had approgriated any waters which did mot 
lie within a fjofd or within 4 miles from the mouth of a fjord, 
or from land, ~xcept in the  two areas covcred by the Decrees 
of 1869 and 1889 ; that  the Rescript ai 1812 furnished no 
clear guidance, and that no historic title had been shown, 

( b )  Dr. Rzstad, in his opinion, made it clear that he was net 
considering what areas N o m y  . could legitirnately c l a h  
uader international law but only to what areas Nonvegian 
title had in fact been eçtablished by IegisIation or historie 
usage. The conclusions which tlre United Kingdom drarvs 
£rom the opinion and the judgments similatly do not relate 
(directly) to tvhat Nonvay coulcl legitimately cclaim, but' 
oidy to'what she had in fa& effectively clairned in 1927, 

(c) Dr. R~stnd'ls examination of the Rescript of 1812 and of the'  
Decrees of 1869 and 1889 ka& to conclusions tvhich are 
entirely in accordance ~vitb the arguments previously put 
farward in this Reply. Re explains that the Rescsipt of 
3812, as yeuld be expected from the circumstanceç in which 
it was issued, givcs no clear guidance as £0 €he mariner in 
tv'hich base-lines are to he drawn, and he treats the Decrees 
of 1869 and 1889 as particuiar legislation applicable t o  limited 
areas. Re contrasts the Rcscript of r8r2 with some foreign 
regulations, w'tiich state that the sea territory is to be reckon- 
d fmm "the coast and its bays" when it is possible t o  estab- 
liçh from hjsioricd evidence what is t o  be considered-by 
"'bayç" or ~vhatever other expression has been uçed. The 
sescript, he states, contains nothing sirnilar. The indefinite 
charader of the Reçcript of 1812 has, l ~ e  çays, not been 
mp plemen t ed by usage. 



"A d e  in latv wl-tich states that the sea territory is to be reckoned 
hem base-lins, I b u t  not lioisf the base-limes are to be drawn, can 
dso not corne into existence thmugh usage : cudom must relate to 
s~metliing fixcd bj practice." 

( d }  Dr, R a t a d  treats it as an open question ~vhether-on the 
assumption that the territorial limitç are to  be dratvn outside 
the "skj~rgaard" I-the mthod to be adopted is that of an 
envelope of circEes vrflth a radius of four miles, the centres of 
whch are siinated on the 1ow~Tvatcr line, inclucling islets 
and rocks, or whether a sy~tem of paraIlel lines; may be used. 
This is quite ccintrary to the present Nonveglan contention 
that a systern of the latter çharacter lias becorne historicdly 
established, 

(6)  VJith regard to fjords, Dr. b s t a c l  states quite clearly that, 
even admitting that  Xortvay is eutitled on principle to daim 
fjords as national tenitory, the question stiU anses hom a 
fjord is t o  be defined and what li.mits cari be taken. 

( f )  The Wonvegian Couder-Mernoriail lays considerable ermphrtsis 
on the fact that the case was a criminal proceebing and 
üttempts to dismiss the opinion of Dr. Rxstad and the judg- 
ments of the Court as irrelevant, cm this groui~d, to the 
preseut case. But thjs is a distortion of the facts. The fact 
Chat the case \vas a Mrnlnal proceeding kvas, of course, a 
relevant factor in the decision, but it only became relevant 
aftcr the itndysis had been made: of the nature of Norwegian 
lalv 011 territorial tvafers. Both Dr, Ræstad's opinion ancl 
the judgrnents of the Court, proceedd on the baçis that, the 
law (derived from the Rescript of 1822, from hlstoric usage, 
etc.) Seing, as in their vierv it was, uncertain, tlie açcuçed 
must In a criminal proceeding Be given the henefit of the 
doubt. Dr. Rmtacl, moreover, deasly explairred that the 
relevant question in deciding tvhethier the xccused had 
committed an offence was whether the lirnits of ssea territory 
Iiad been laid down either by legislation or hy custornary law, 
and it  vas precisely because no such legislation or çusturnary ' 

law could be found, which clearl y applied to the area In 
question, -that he considered that  the accused ought to be 
acquittcd. The fact that the proceedings mre criminal 
therefore in no way invalidated the analysis which \vas made 
by the Court and by Dr- Rzestad of Nonvegian legislation 
(including thr; RescripE of ~ S I Z )  and of Nonvegian custcimary 
larv. The emphatic statement in pamgraph 144 of the Counter- 
Mernorial is accordingly inaccurate in t'tvo respects ; h s t ,  in 

1 Tt may lw noted that in paragraph r4-2 of tht: Conntcr-armorial, the Nmvegian 
Gavcmnicnt bas .wmwhat miçmtctprctcd a passage froin Di., Resbd's  hook 
Ii'o.~qens Sir~tmmr (p. 353). The  translation r d s  "Le skjargaard forme rempart 
e t  bwme contre la mer situGe au dci&." Thc actnaF t e x t  howct.cr, contai- no refer- 
encç ta the worcl bounclary {tior#eJ, 



stating tha t  Dr. Rzstad considered it necesçcuy that the 
lirnit shauld be estabfished in sach s mnaamrter as te be charly 
wndwstmd by the raccatstid ; ancl secondly, in suggesting that  
Dr. Rnçtad thought that the accused could only lie convicted 
on a provision of wriEte~ Law. In fact, Dr, Rcestad did not 
mention the necessity of making the law understood by the 
accused md his opinion proceeded tkroughout on the basis 
that custornary law, If, but on1 y if ,  clearly establishd, would 
be a wfficient basis for conviction. 

84, With regard to the case of the Loch Tmridm, which is dealt 
with in paragraphs r46-148 of the Cornter-Mernorial, thk tvaç, as 
k pMnted out in paragsaph 93 of this Reply, a case of an arrest in 
the arca between the red and blue lines ; it m s  made in 1g33 when 
the "tacit *1920dw vivexdi" \vas breaking down, and rvhen, as is 
now kno~vn, the Nonwgian Lvernment had decided t o  claim the 
blue line, It was for this reason, no cloubt, tbat the Corirt, on cvi- 
dence prewnted by the authorities, found that the hase-line should 

. be rlrawn £rom Tokke'boen to G h m e n .  
The Court also found, as Is stated in paragraph 39 of the Mernorial, 

that there tvas no nile that a base-line could not be more than 
IO miles in length and it was because of its decision on this point 
and rvith regard t4  th^: particular base-line that the Governrnent 
of the United Kingdom pmtested against the condemnation of the 
ship after its second arrest and asked for the fine to be remitted- 
which the Nosurregian Gu~:emment ultimately agreed ta do. 

85. On the case of the S.!, Jwt, ivhich is rnentioned in paragraph 149 
oE t h e  Cùunter-Memurid, the observations of the Goirernment 
of the  United Icingdom have already been fully presented in 
ya-ragraphs 45-46 of the Mernoriaï. \Trith regard to the respective 
kansiations the Government of the thiited ICingdom repats nhat 
is said above on the case of t h e  D.mtsclzEmd, 

This case, like the Loch Taryidon, =me in rg33 when tbe "tacit 
m o d ~ s  viveadi" was breaking down, and when, as iç now knott-n, 
Norway had decided t o  extend hcr c l a h  ta the blue lines. It was 
nIso an arrmt in the area htween the red and the blue lines. It %vas 
no doubt for this reason (as in the case of the Loch T o ~ ~ ~ ~ ' d m )  t ha t  
the rnajority of the Conrt, in spite of the fact that the Nornegian 
Govmment had in 1924 oficially stated the red line to represent 
itç daim, found in favour of a limit rvhich coinçided with the bIue 
line, and accordingly adapted a dtfferent appraach from that taken 
Rn the DmhckEad, 

The Gaverment of the United Kingdom has alrendy comrnented 
(para. 75, footnote, above) on the opinion expresscd by one of the 
judges that the red line officidy sent in rgzq was merely an "offer 
of negotiation". It was on the contrary a statement of the Nor- , 
wegian Govetnment "s posibon. 



Risfoyy o J flze displd.$e f rom 1930-1933 (paras- r 50-153 of the Counter- 

I Mernosial) 

86. The Governmerit of the United Ringdoni notes with some 
surprise the iristrucfions issned on gznd February, 1933, t o  the 
Commander of the  F~idtjof Nansen (Annex qg of Çounter-Memo- 
rial) and those isçued on 12th Aprd, r934, tu the Naval Commander 
in Chief (Annex 50 of Counter-Mernorial), the  nature of rvhich was 
eirtirely unknown tu the Government of the United Kingdam un-Lil 
tbeir disclosure i i i  the  Gounter-Mernorial. 

It appearç from the fxst of tliese no ta  (Annex 49 of Counter- 
Memoria~) that the Norwegan G a v m m ~ n t  in February 1933 
issued instructions to  i t ç  officers t o  enforce, dong a portiun O£ the 
Nonvegian coast, limlts cvhiçh corresponded with those afterwards 
embodied In the Decree of 1g35. l%e base-points rnentioned in the 

- instruction in  fact are identical (except for a smaU discrepüncy 
between Ytre Fislceb~n and point No. 23 on the "blue line which 
was mended by the Royal Decree of 10th Decembe~, 1937) with 
points 21-28 of the blue line 1. The issue of this instmction no 
doub t explains the sudden and unexpected change ~vhich Ivaç nùted 
hy the Government of the United Kingdom at the beginning of 
1933 when British ships b e g a ~  t o  be arrested ontçide the red line 
(see paras. 41-43 of Mernorial). It is smewhat rernarkable that in 
the note of the Nonvegiatl Minister in London of 30th Navernber, 
1933-by which the "express mudw vivendi1' {vas established 
(Annex 12 of Mernorial)-M. Vogt should have stated that "the 
attitude of the Norwegian Ciovernmcnt in regard tu the treatment 
of British traxv1ers had ~io t  been subject t o  any alteration during 
the last 18 months". 

There stems to have beea some confusion in Norwegian official 
cireles at fiis tirne sintie-as appearç from the despatçh of 
Sir P. Wingfield of zrst Dmember, 7933, an extract from which is 
coritained in Annex 34, No. 4, of this Reply-the F~idt jof  Nawsea 
did in fact cang chxrts on which were marked lines corrwponding 
to  the bluc lineç. Possibly the explanlition was that reported to 
have been given by M- fifowinckel to Sir P. IVingfielS, namely that 
the Commission of 1912 macle twtr alternative recornmendations, 
one fors line mon widely dra'cvn than the otlier, the more extensive 
line which tvas rtccimiiiended by the  mhto~ity k i n g  the 1935 line. 

However, the Nonvegian Govcmment did-as the riote skdted 
and as was conhmed by the report of the Siorting Cornmittee 
(see paragraph gr below)-xsui-e the Gowmment of the United 
Kingdom that instructions had been given t o  revert to a poltcy 
of enforcement hased on the red llnes. 

1 As regards the base-pain* ODE the blue Ihc. gren indnncx 17 of thç RTcmorial, 
the distancc bcheen $oints r3 and xq shmld be 1248 miles and nat 1.8 mil& a s  
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87. The sccond instruction dated rzth April, 1934, laid d o m  
for the coast of the County of Nardland that the limits proposed 
by the 1912 Commission should bc applied. This instruction was. 
cxpressed t o  be confidenfial, which is not srrrprising, since it WQS 
direct1 y ç~ntrary tu  the assurance which the Norlvegian Govern- 
ment had given in iis note of 30th November, x933. 

88, The Government of  th^ Uiiited Kingdorn iç not here con- 
cerned with the motive which may have insprted the Nonvegim 
G o v ~ r m s n t  to issue such irtstrnctions ta its officers, but it appcars, 
somewhat remarkable to claim, as does paragraph 151 of the 
Couriter-Mernorial, that  these Instructions bear n.itness to the 
' 'çontinuity of Norrvegian jurisprudence". The Norrvegian Govern- 
ment had prbr to this date neither made knotvn the recommen- 
dations in detail of tlze 1912 Commission nori ts Intention ro act 
upon them, had repeatedly given the ans;iver to United Kingdom 
enquiries that the matter waç s t U  mder consideration, and, when 
pressed to  declare its attitude, had done so on the basis of the red . 
Lines, The G o v m e n t  of tlie United Kingdom a n n o t ,  therdore. 
understand how it can be saici that jurisprudence is established 

. or cçintinued by t h e  issue of confidcntiat ocders tuhich tvere qiiite 
inconsistent with the attitude the Nenvqiarr Government had 
taken in public prior ta that date. 

89. The Norwegian Governnent cornplains in p,xmgraph r 32 af 
the Connter-Mernorial that, by referring in the Mernorancizrrn of 
27th July, 1933 (Annex rr of the Mernorial), ta "extendhg terri- 
torial waters even beyond the utrnost limits clairned ,in 1924", 
the Government of the United Kingdam is seeking to bind the 
Nornregian Governrnent hy referRng tu the Oslo conversations 
çontmry t e  the rfiservations made at the tirne, As has been shown 
above (para. 77)# the Government of the United Kingdorn is not 
seeking to do this, but rnerely to shoiv that Norrvegian opinion 
at a certain date tvas in favour of l i n s  drawn as the red lines on 
the rgzg charts. Tn spitc of the fonnal chazacter of the Memo- 
randum of 27th July, rg33, no reply  vas sent by the Norrvegian 
Government nor was any clenial made of the statement expressly 
refexring to "the limits cIaimed in 1924" which is quoted in para- 
graph 152 of the Gounter-Mernorial. 

It is evident that  the Norrwgian Govemrnent at the t h e  was 
not prcpared to  challenge the statement that certain particrular 
lirnits h d  been clajrned during the Oslo conversations. 

- go, Para,graph 153 of the Conter-Mernorial, r e f h g  bu para- 
grapb 42 of the nlemorial; chargeç the Mernorial with deçtroying thc 
alfegation already made that a taçit $nodm uivmdi on the basis of. 
the sed 'line had bem made in 1923. In fact paragraph 42 of the 
Mernorial does nothing of the khid. It rnerely referç to the façt that 
ia rg33 the red line (taclt) ~ o d u s  viwlzdi was apparentiy brcaking 



down on account of Norwegian persistence in thai  year in westing 
ships outside the red line and hazards the  opinion that iIJais m m  
becaasc Norway was already claiming the blue linc. Not only are 
these contentions f d y  consistent with the eAstence of a tatit mdats 
ziivenda', but they ate now shown to  have been completely acçurate 
since the ordets now seen to have been issued by the Nonvegian 
Government (Annexes 49 alid 50 of the Counter-Mernorial) prove 
tlrat in fact Nomay had determined to  enforce the rgrz Report in 
1933. Such Inconsistency as thme mas lies in the condnct of the 
Ncirwegian Eot.emrncn.t, tvhich in Hovember 1933 led the Govern- 
ment of the United Kingdom to suppose that she would not take 
action beyond the red Iine (Anna 32 of Mernorial) anid at the same 
tiine içsued o&rs t o  its Officers t o  enforce the lirnit up to the 
blue line. 

gr. Paragraphs 154-155 of the Corinter-Mernorial conskt sub- 
stantlally of attempts by the Nonvegian Government t o  er:ade the. 
conclusion, tbat agreement was leached in 1933 on an express modus 
viveedi On the basis of the red linc. It is h - s t  said that the United 
IGngdorn Mernorial gives the impression that RIi1. Asserson, the 
head of the Nonvegian Fisheries Department, Eame to London to 
dkcuss the question of the limit of t d t o r i a l  waters. Tt is dificult 
t o  we how this impression can have been given since paragaph 43 
of the BT~morial clearly states that the abject of the informal dis- 
cussions was to  reach a wodws vivendi. The M~emorial certainly 
intends to suggest nothing else. \\%en N. Assesson mived, the 
question of a ?nodm vivesdi was imrnediately raised ; the Nor~wgian 
Government alleges in paragraph r 55 of t h e  Counter-Mmorial tliat 
M. Asserç-son svas not preyared to  diçcuss it, but, l~o~vever that may 
be, the conversations ultimafeiy resulted in the  note of 30th Novem- 
ber, rg33 (Annex 12 of Mernorial}. This note, after denying that 
Norway had changea hm attitude in the p s t  13 rnonths, continued : 

"In order ta affirm this and desiring to avoid auy friction, a y  
Govenirnent have given instructions t o  the Norwegian control 
vessels enforcing the ~ t c e s s i i y  of maidarinimg ihlta fi~actice whi~h, for 
ymrs hm hem foflo~eal ix  this w i a i i ~ , ' '  

The Nonvegian Eovernment, relying on the fact that the note 
does not refcr csxpressly to the red lines, now seeks to maintain that 
the note did nothing more than t o  r e a r m  the Norwegian d e g e d  
psac tice of acting w i t l ~  rnodera t ion 

Thcre is fortunately no need for a lengtby ngument on this point 
sirice the matter is put h y m d  doubt by the report ol the Foreign 
Affairs Cornmittee t o  the Storting which wa5 made in connwtion 
tvith the 1935 Decree, ta which refesence has already ben made. 
The relevant passage in the~repwt (para. 21) is set out in full : 

"The cornmittee are I ~ r t h e r  aware that the base-lines which they 
recemmend on certain points .are s ~ m e h a t  longer thai-i the sa- 
called 'red lines' indicated on some British charts. Thcx latter 
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Xnes have never been tecagfiized by Nottvay, and Urey have no 
authorîtative titIe escept inasmuch as the hrorwegkan Minister in 

. London. in a note of 30th. Bovemhr, 1933, promiseLi tliat the 
Norwegim Ei~hesy inspection vessels would abide by these lines- 
wl~ich, however, were not directly mcntioned in the note-until 
further notice : 'This step lias been taken pcnding the deçision of tlie 
Storting in regard ta a Bill éstalslishing the base-lines of the Nor- 
wegjan territorial waters."' (VOL T, Memo~al, p. rgr,) 

92. The Govemment of the Unitcd Kingdom did nothing more 
in its Memonal than to state the position as it is estaldished in this 
report and does nût casily understancl ~ v k y  the Nonvegian Govern- 
ment should have thought it apprapzlate tto dcvote several pages 
of e-r-asive argument in an attempt to obscure it. In the face of the 
report it is impossible for the Nonvegim Governent succeçsfully 
to deny that the note of 35th November, 1933, referred to thc red 
lines (witheut narning them) and not t o  some ather practice of 
Nonvay for ~vhich there is no sat.isfactory evidence. 

93. The documents accordingly show beyond doubt thaï, 
although Nomay fmrn r933 onwards decided to enforceher daims 
up t o  the blue lines, she had not diisclosed this intention but Ilad- 
fiom November 1933-agreed to a ritodws viuefidi under which. 
British ships -rvould not be arrested provided that they kept outside 
the r d  lines. Hcr actions in this peaod completely confirrn this 
condusion. Reference to the tables at Annex 32 shows t-hat, of the . 

' eighteen ships warned after the corning into efiect of the express 
mod.us vivemdi (lettered 11-y), ail exdepi tzeio mem i n  areas betmtxn 
the ved a.nd h l w  Iifies, the remaining two bekng, ZmZ~rding to the 
Niirwegian data, elther on the  sed line or only just mside it (Nos. k 
and x). The practice is shown especially clearly in two areas situated 
h tween  the twa lines : fiwt the area off Berlevaag (Annex 2 ,  
chart No. 5 ,  of Counter-Mernorial) in \&ch no ferver than eight 
s h i p  were warned [tww before and six after the express modus 
vivendi) and secondly the area of Lofi$ehmet {Annex 2,  chart: No. 8, 
of Counter-Mernorial) where four sh$s were tvcirned, 

A s  a contrast to this, as caii be seen by referring to the list of 
arrests, f lo t  om si%gIe shi# was csrreskd ajfer the L X ~ R Ç S  MOCFWÇ 
vivendi hecame eoective early i~ 1934 m y  arm betueela the r ~ d  
am? lilw linm. The only ships at any tirne arrested in such an wea 
\vert so arrested 'in one of t~vo periods, The fi& of such periods 
was izi 1933 (Loch Towidon, Cr~sf flame~, Loch 'donidon again and 
Emma Richardson) when, as has been stated, the "tacit modms 

véve~di ' '  was obviously breaking d o m  : it was in fact t h e  arreçts 
of these shps in thest areas tvliich caused the C;overnment of the 
United Kingdom to take the initiative whidi. led t o  the '"express 
m~des vivendi". The second of ~ 1 - e  pmiods .c17as in 1949 when 
Nonvagr had announmd ü policy of full enforcement of tl1e blw 
lines cmmeming urith the ICilP.gsfon Pevadot (No. 583 and canti- 



nuing rvitli the , Arctic R a f i p ,  Lord PGdw,  Egzeerry and Lord 
.Nze@dd, arrests which led to the institution of the present litigation. 

A more complete proof of the existence of the nzodws ua'vmdi 
based on the red lines couM scatcely be demanded, 
94. The Government of the  United Kingdom feels justined in 

submitting accordingly that its accoiuit of the situation relating 
t o  the red lines and the successive madws va'uertdi accord entirely 
with the facts. 

A$$Zicatim of t h  Royel Deme of 1935 (para. 15 y of the Couilter- 
Mernorial) 
95. T h e  Government of the United Ringdom agrees with what 

is said in paragraph 150 af the Counter-Mernarial relating t o  the 
sphere of application of the 1935 Decrec. 

E v e ~ t s  swlisepé& to the RoynE Deciee of ig35 (paras. ISg-rTz of the 
Cosrnfer-Mernorial) 
96. The Goverriment of the United Kingdom haa no observations . 

t o  make on the discussions rvhich imrnediately followed the 7935 
Decree. With regard to the meeting between the British Minister 
and M. Koht an 16th October, 1935, referred to in paragraph 163 
of the Gounter-Mernorial, the actual te& of the mesçage which 
Mk. Domer lvas inçtmcted t a  cornmimicate is included as h n e x  34, 
No. I, of this Reply. In Annex 34, No. z,  iç contained Mr. Donner's 
report of the meeting. The background to this meçsagc is pmvided 
by a minute of the conversation tvhich Sir L. Collier (then head of - . 
t h e  Northern Department of the Foreign OFfice) had with the Norw-e- 
gian Knister in London on 28th Sepiember, 1935 and ro  which 
some reference is made in paragraph 163 of the Counter-Maorial. 
(This minute is Annex 34, Na, 3, of this Reply,) I t  is seen from 
tliis that the British declaration that a fiçherg protection vesse1 
might have t~ be sent was made necessary by the  fact that trawlers 
were about to leave for the fisliing grounds and no adequrtte assu- 
rance had b e n  made by the Nomegian Government regarding the 
maintenance of the '"rd line" arrangements, 
97. This British dedaration is characterhed by the c~untcr- . 

MemoriaI as "a thrextJ'. It is, hoivever, appropriate t o  point out 
that: - 

(a) in spite of the fact fhat Norway has, in the face of rgpeated 
British protests, forcibly arr~sted a large nu~nber of British 
ships during the years siace rgz j and in spite of the strong 
feelings such action haâ glven rîse t o  in British fishing citcles, 
the: United IGngdom has never resorted t o  force throughout 
the course of this dispute but haç always endearroured to 



settle it by peaceful means. The Govemment of the United 
Kingdom was in fact at tkis time suggesting that the differ- 
ence between the two countries should be settled by arbitra- 
tian (see para, gz of t h e  Mernorial). 

(b )  Even if the Govemrnent of t h e  United Kingdom had deüded 
t o  send a fiçliery protection vesse1 to safeguard British 
interests in disputed waters, it would have been doing no 
mare than the Nonvegias Governent  actually did by 
sending armed veçsels to those çame wkters to safeguard. 
Norrvegiam intere';ts. 

(c) Had the  United Kingdom not been hndamentaiiy averse 
from the use of force on any pretext, the United Khgdom 
would not have been placed in the situation in which it 
no~v  Is durhg the proceedings of this case, ~vhich ha5 resultecl 
in British fishermen being excIuded horn the right ta fish 
in waters which they daim are open t o  them, while Nomay, 
whiçh has been prepared to use force, tranqdiy enjoys the 
benefit of exclusive rights in t h s e  same waters. 

98. 155th regard t o  paràgraphs 165-166 of the Counter-Mernorial, 
the Govenlrnent of the United Kingdom bas no knowlcdge of the 
achvities of German fishing boats during the German occupation 
of Notway, T h e  Gevcrnment of the United, Kingdom wouId be 
mprised if German fishing off the  Norwegian çciasts assumed 
any noticeable proportions during a period of intense srrbmarine 
and air action. As am indication of the German attitude during 
normal peacetime conditions, the Government of the United King- 
dom prefers to refer ta  the official protest made on 23rd Ocfober, 

- 5935. The Freric5circular let ter  referred to  in pasagraph 166 appears 
t o  I-iave been sent out by the Central Comnittee of French Shipow- 
ners with a view t o  ascertaining the  vie\*.$ of Freinch shipping inter- 
ests on the practical advisabiiity of pmtesting against the 1935 
llecree, From its ternis if does not stem as if the te~rns md effeçt 
of the decree were clearly appreciated. The letter at any rate fails 
t o perceive the distinction behveen mmsures ~f conservation os 
poZice outside territorid waters (which is what the Decree-Law of 
1662 %vas concerned wifh) and measures of extension of territorial 
waters. It would certainly be incorrect ta  say that France considwed 

, herself justified in extending her territmial waters-he~ signature 
of the Conventions of 1839 and of 1867 (unramed) and her adoption 
of the North Sea Convention of 1882 show the çontrary. TIie 
cirnilar at the most shows that French shipowners did not consider 
that the demee affeçted their i n t e ~ s t s  t o  any substalitial ex-tent, 
So f ar as the legai position is cüncerned th ere is no reason t o suppose 
that the French Govwnment has depa~ted in any way from the 
attitude 30 clearly defined by iit in 1868 and 1870. 

99. With regard to pampaph 168 of the Cciunter-Mernorial, it is 
important for the sake of clxrity to appreciate that Ehere tlrere four 
separate periods, of "Iement errforcement", i~mely  : 



(a) Under the instmctions issued by the Governent 'of Norway 
in 1908 (para. 95 of the Counier-Mernorial, and para, 63 of 
thelieply). 

(6) Under the r d  line " tacit modzls uivdadi" from xgz5 un til the 
arrangement began to break down in the  beginning of 1933. 

( c )  Under the red line "express nt~dzks uiue~di" which, $y amange- 
ments made in Novembm 1933 (Annex rz of Mernorial), 
became effective in the beginning of rg34. 

(d l  Under the Royal Decree of 1935, which laçted from the pro- 
mulgation of that decree until Nonivay announced a policy of 
strict enforcement in 1948- 

The Grnerament of the United Kingdom was of corne fuIly 
aware that t he  "express modus uit~mdi" of 1933 I-iad been brought to 
an end by the rgjr, Decr-if had been so infomed by RI. Koht 
on ~ 2 n d  Augirst, 1935 (para, j7 of hlemsrial and para. rgg of the 
Gounter-Mernorial). Nevertheless it was just%ed In suppoçing and 
did suppose that the assurance given by M. Roht on 7th October, 
1935 (MemoriaT, para. p), that the decree would, provisionally, be 
leniently enforced, meant that , althongh the decree was in no may 
suspended, action against Bdtish hr.wlers was not to be taken 
beyond the red h e ,  It was for this reason that British shipawners 
were informed that the Goverurnent of the United Kingdom regardcd 
the xed line as still effective (para. 53 of the Mernoriai). M. Xoht's 
Ras statement reported in paragraph 168 of the Counter-Mernorial 
is quite consistent with this, He said that  there "exists" no agree- 
ment regarding the red lines-~vhich tvas literally correct, çince the 
"'express ristadus uiumzdi'" (which was such an agreement) had Ixpsed 
-and that Norivay had never bomd herself to açmpt the red lines 
as "lignes de dimarcation vkitablles en mer" whiçh t h e  United 
Kingdom had never asserted they rvere. He agreed that thme was 
a policy of leaient enforcement, without stating up t o  what limits : 
the Governmant of tlie United Ringdom naturaliy supposed these 
limits to be the red lines. 

zoo. The Govmnment of the United Kingdom hns no observation 
to make on paagraphç 169-171 of the Gounter-Mernorial, exwpt to 
say that the conversations which took place in ~948-1949 were 
embaked upon as the reçult of Norwegian initiative. % l e  Govern- l 

ment of the United Kingdom, being firn-ily of opinion that  the blue 
lines were contrary ta law, was desimus ai this t h e  of proceeding 
afith~ut:  delay t o  brlng the question of their legality before the Court- 

ror. With regard t a  paragraph 172 of the Counter-Mernorial, it 
as important to makr; clem that thent were four sets of lines d r a m  
on the cha* of the Nonvegian coast at various times. From the 
point of view of their sigaificmce, the relevant distinction is whether 
thcy were dra7& hefase 1935~ when Notway had not yet decided 
her policy, or after 1 g 3 ~  when she had done so. I I e  latter group of 



lines (those draxm in 1938 and 194g), havhg been drawn as com- 
promises in the course of negotiations which proved abortive, are 
of course of nb interest for the purposes of the preseni case. Biit the 
arlier group ji.e. thme dmwn during the Oslo ancl London con- 
versa tions) are of considerable significance since they-in particul ar 
those drawn in 1924-provide direct evidcnce of, the maximum 
extent of Norr~egian claitris at the tirne, and show that these daims 
did not coincide with the recornmendations of the Commision of 
1912 which were afterwards embodied in the 1935 Decree. The lines 
drawn in 1924 rwre noi pwposed as compromises, 

AwesZs a ~ d  weiarutifigs ((para. 173 of the Counter-Memonal) 

zoz. The Government of the United Kingdom hasalready @aras. 
80 and 93 of this Reply) d r a m  attention t o  the extent t o  urhich the 
places of anest and of wxnkgs from 1914 omvards confifm the 
argument submitted by the United Kingdom regarding the  red 
lines, It has no further observation t o  offer on paragraph 173 of the 
Counter-Mernorial or an Annex 56. Since the delivery of the Memo- 
rial one further awest  has taken place, of wliich details are contained 
in paragraph 517 O£ Part III af this Reply, 

Conclusion of Part Z (parab 174-181 of the Counter-Mernoriat) 

103. The case which is sought to be established by the Non-vegian 
Governent  in the first part of its Counter-Memurial is that there 
were deveioped in the course of the nineteenth cemtury certain 
fundamental rules for the delimitaiion of territorial. waters for fish- 
ing puvoses, which sules were clear and definite. were repeatedly 
stated by Norway, and which arc Ejimply carried into effeet, in 
relation t o  the portion of Nomegixn coast which lies nodh of Iati- 
tude 66" 28' 48" N.) by the Royal Deçree of 1935, 

In reply to this the Governmer~t of the United Kingdom has 
sought t o  show, in this Reply, tliat apart fram the limit of four 
miles (one league) and apart also fmm certain rights over fjords and 
s u &  which may admittew have been acquired on historie grounds, 
there r v e ~  110 such clear and  definite principles as would of them- 
selves justify the Royal Decree of 1935. The Reçctipt of s-tnd Febm- 
my, 1812,. which tiras originally issued for purpases comected wiih 
n c u t d t y ,  camé, it is trile, to be interpreted and applied for the 
drawing of fishery limits, but itsdf stated no rule as ta the rnmner 
in which basc-lines should be drahvn, nor did it offer any solution to 
the problms tuhich anse uthen base-lines are to be drawn across the 
mouth of bays, betwem islands or partiàlly submerged rocks and 
points on land or other islands or rock or in connection ~ 5 t h  coastal 
archipelagos. The Decrees of 16th October, 1869, and the 9th Sep- 
tember, 1889, dqalt only ivith srnall sediuns of the coast and 
established no principle applicable to other sections. They reçog- 
nized the necessity for confïnïlig the daims of the masial State, 



even in relation to fishing bankç as to which a case of immemarial 
user coiild be estabTished, withïn Limits authorised by r d e s  of inter- 
national law i they admitted the necessity of justifying and, incteed, 
attempted to  justify, certain apparent departures from these" rules 
by special gëographieal and hydrographical considerations of a kind 
that would mcet the legitimate rcquirernents not only- of the local 
inhabitants but of foreign fishermen. Tlley atablished no d e s  aç 
ta  rocks partially subrnergcd or as to entlyirig rocks heycind a four- 
m i l e  limit or as to the drawing of Ihes across the mouth of bays. If 
there were any principles inherent in these 1aws which applied 
particularly t o h'onvegian t esrit orial waters, such principles had no t 
been accepted or recognized internationdly : France, tvIiile not d i s  
puting the partiçular bits defined, had explicitty rehsed t a  
recognize any systern on which thcy were based, and any implied 
acquiescence by otl~er States could not do more tham confer s titIe 
to the partiçular amas claimed. 

In  relatian t o  the xea of this prescnt dispute, N o m y  had, before 
the k s t  World War, claimed exclusive fishing ~5ghts in "Norwegian 
territorial tvaters'" but had not specified her claims in any detail. 
The Norwegian Government h a  not, by the evidence procluced, 
establiçhed either that local fzshermen exercised an exclusive rigl-it 
of fishing over the ares covered by the Royd Decree of rg35, or 
that Norwegian legislative or administrative authority was exer- 
cised over this area. 

In  1908 Nonvay had @wen some indication that she regard& a 
ten-mile rule for bays as enjoying some status in international law. 

In  1912 shc had received the report of the Commission on Terri- 
torial Waters which had,.in a document ~vhich was not published, 
recommended substantially the limits ciftertvards ernbodied in the 
1935 Decree, but she hesitêted for 23 years before npplying these 
secommendations. After the fi& tVorld \Var, although pr~ssed on 
mmy occasions to do so, Norway l~ad  stiü nut-for whatever reason 

. -officially declared the natnre of her c l a h  but had, in 1924, = the 
report of thc Storting Cornmittee and t h e  report of the Ministry of 
Foreign ,Mairs show, expressed ber daims as at that date by the 
red lines-such lines not being authoritative-and had in the f0110-w- 
ing pears up tzi 1935, except for a short priod in 1933, acted and 
aiiowed British vessels t o  act as if these lines represented the best 
information available a* the tirne, Even these lines were at the tirne 
regarded hy the United Kingdom as exceeding what was pemitted 
byintemationallaw. ' 

The Govtrrnment of the United Hingdom does not dispute that 
Nonvay had fdZy reserved ber right io clairn other limits and does ' 
not assert that Nonvay is precluded, or bound, by Yirtue of the 
red lines, from putthg forwasd wider clabm. Dut the Govérnrnent 
of the United Ringdom is eatitled to point to  the red Iines fer the 
purpose of sliowing : 
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(CZ) That Nortvay did riot pxior to 1935 state hher claims as fifidy 
shown m the blue lires, but only stated daims as show on 
the red lines (the latter being admittedly not authoritative). 

( B )  That the blw lines do not represmt automatic and self- 
evident applications of any pre-existing principles there may 
have been ; if they had done so, they w d d  have beeir ]pro- 
mulgated earlier, and, would certainly have been given, 
inçtead of the ied lines, as Norwafs views in 1924, i n  fact 
both the r ~ d  h e s  and the blue lines (and possibly other lines 
which,could be &am) can be said to be partially consistent 
avith pnnciples previously applied by Norway in vierv of the 
vague characier of these principies : the blue line represents 
the most extensive daim yet put f o m r d  and it iç for the 
Court to judge whethec, mefi assuming that there rvere 
certain principles which, for traditional and bistoric reaçons, 
it was entitled to apply, this particular application mas 
justifiable. 

It is sigdlcant to observe that the blue Enes have professedly Fieen 
drawx with the object of preserving for the coastal inhabitants the 
fiçhing areas of which they are said to have been in enjoyment- 
and in particular the 6shirig gmunds off Rerlevaag and Loppehavet 
thuç departing in a vital respect from the principle folloaved by ,the 
Decree of 1869 which, as the Exposé des Motifs (Annex 16 of &un- 
ter-Mernorial) shows, explicitly recognized that, even in respect of 
fishing areas ~vhere a claim of this nature could be sustaked, there 
\vas no j ustification for extending Norwegian territorial waters 
beyond the limits recognizd as proper by international law. 
Moreover, i? is clear from the attitude of the l a d  population in 
1908 that it did not itself consider that  protectiori couId be obtained 
for these gromds \vithout an exteasion of what was proyerly 
Norwegian tesrit orial waters. 

roq. The facts stated in the p r e d n g  paragraph have aIrcadp 
pmvided the answex to the argument set out. in paragraph 176 of 
the Cmnter-Memorial that Norway should not be prejudiced by 
any concession made by her, on a basis of amicable understanding 
in applying her own legislalion. The Govanment of tlze United 
Kingdom dom not seek te prejudice her in this way. The Norrvegian 
G>vernmentreferstoapassage~omtheBritishCounte~-Caseàn ' 
the North AtEran.lic Goa dPishwies A~bit~alriola in wbich, after 
stating that 

"She fÇreat Britain] has invariably coupled with these conces- 
sioiis a declasation of her fUU c1ainYJ 

it proceeded t o  contend that Great Britain should not be prejudiced 
by such concessions having been made. . 

The Government of the United Kingdam funy accepts the prin- 
aple there stated, but it does not apply to Norway"s position in 



.Eliis case. As above çtated in pmgraph 99, there were four  separate 
periods in which " l en i enc fks  appiied by Nortvay. The pnnciple 
dws not appLy to any of the first three periodç, since Norway had 
never before 1935 stated the ftiU extent of her daims, except in so 
far as she had assented to the non-autboritative expression of thern 
in the red lines. 

As t o  the fourth period, the Guvernment of the United Kingdom, 
of course, seeks to make no use to the prejudice of Norway of any 
concessions she may have made since the pirblicatiçln of the blue 

- 

h e ,  In the enforcement of that line. 
105. For thereasunsaboveçtated theGovemrrient of theUnited . 

Kingdom, cvhile admitting that Norcvay haç an historic title to a 
territorid belt af a xvidtk of ,four miles and also that  she hm an 
historic title to certain fjords and sunds, subrnits that thle base- 
lines as regards the coast genemlly (~vhere Norcvay has no historie 
title) fall t o  be determined hy the Court in conformity with tlie 
ni les of in temational law. In  regard to fjords where Nonvay has 
an historie fitle, she has no right ko waters which are  noE within 
lines drawn between what may xeasonably be conadered to  be 
the natutal geographical en trançe-points of the indentation in 
question. In the case of the Varangerfjord the Norwegian cIosing 
3ine is admittecl. 

The conceptions of the Cfovernrnent of the United Kingdom 
concerning the delimitation of Nurway's maritime territory are 
shown in the charts contained in Anriex 35 of this RepIy and fuxther . 
exp'lhed in Chapter V of Part T l ,  

PART II: 

The applicable principles of internationai law re-examined in the 
Eght of the No~wegian Government's contentions in the 

Gounter-Memonal 

CHAPTER 1 ,-~ISTURICAL EVOLUTKOhT OF XNTERNATIONAL 
MARITIME LAW 

106, The Nomegian Government, in Part 11 of the Cornter- 
Mernorial, criticizes the contentions of the United Kingdom Govem- - 
ment in its Memozid conceming the pinciples of btemationd law 
applicable in the psexnt case. ThiS criticism is shaped nn the follom- 

. ing broad plan, Firçt, there is a prelirninary argument, based on 
an historfcal account of the iaw of coastal waters, the general 
object of whiçh i s  to  persuade the Court that on the failure of the 
1930 Conference Ehere ceased t o  be any system of h e d  limits 



for determining the extent of a Çtate's coastal waters. This some- 
what anarchical argument is followed by a staternent of the Nome- 
gian concept of territorid waters which, thinly disguised, seems to 
amount to a thetiry that every State may fix its own coastal waters 
according to its own idea of tvhat are its legitimate cl aims. Next 
cornes an exposition of the characteristics said fo be required in a 
rule of custornary international Iaw and of the methads avdable 
t o  paove a ciistomary rule, the generd object of which is t o  show 
the impossibilit y of estahlishg any customary rule applicable 
to the present case. The ngi imen t con tinnes by contesting that the 
rde  that the ticle-mark along t h e  coast is the base-lime frorn 
whicb territorial waters are meastsurecl is the primary nr le  tu which 
alI 0 t h  rules sanctioriing a different base-line are exceptions, 
The Norwegian Government concludes t h e x  gmeral arguments 
concerning the applicable suleç of law by contending that the burden 
of proof rests on the United Kingdom in the present case in regard 
nat only to the fads  but also to, the law. 'fie remainder of the 
Counter-Mernorial examines the contentions crf the Tjnited IGngdam 
in regard to  the exceptional rules for bays, islands, etc. It deais 
frnally 1~1th Nomay's daim te an ,hktoric title, svhich .bas, hmever, 
also been dealt i t h  in Fart 1 of the Counter-Mmorial and has been 
mnvered t o  thai: extcnt in Paft I of this Reply. ~ h e  United King- 
dom Goverlzment in this Reply %il anmvcr the criticisrns of its 
own arguments md deal with the ncw contentions of the Norwe- 
gim Government in the same germa1 order as is adopted in the 
Coiinter-Mernorial. It will, however, depart from that order where 
if may seem desirable to do so for the proper presentation of its 
own argument. 

J ~ i ~ t o f i c ~ ~ l 7 e u i m  of i~tcr&Elal marifime lm . 

(Paras. rSz-186 ef the Counier-Mernorial) 

ro7. Tlze Go17emmtrnt of the United Kingdom naturaUy agrees. 
with t h e  Nowegian Goverment tbat the modern history of the 
law of the sea took shape at the 'end of &e contravexsy betweeri 
mare chzcsmn and wa7e Iibmcwt and that, when this controversy 
first arme, several States claimed v q i n g  foms of maritime 
jurisdiction over large expanses of t h e  oceans and seas. It is al50 
cornmon graund that when the controvmy ended with the friumph 
of the principle of the freedom of the s e ~ s ,  these extravagant clairns 
t o  maritime dominion were abandoned and that to-day the laçv 
nf coastal waters zepresents a camprùrnise bettveen the cIaims of 
coastd States and the prhciple of the freedom of the seas, 

108. Norway, holvever, disagrecs tvith the contention in para- - 
graphs 65 and 66 of the United Kingdom" srnorial. that the com- 
promise beEween the  individual daims of coastal States and the 
rights of the International comrnunity in the oceans and seas iç 



to be worked out on the basis of a presumpeion in 'favous of the 
freedom of the seas. The United IGngdorn's cantmtion is said to 
be disproved by the hstorical developrnent of the law of the %a 
since "it Ls not the savereipty of the State tvhich bas encroached 
on the bigh sea but the free sea which haç pushed baçk the sover- 
eignty of the Çtate". Even If this estirnate of fhe historical develilop- 
ment of maritime law contained the whde truth, it would scarcely 
be sufficient to demonstrate the error of the United Kingdom's. 
contention. The faet that the maritime territory of coastal States 
has been cornpelled to  retreat before the freedom of the seas w o d d  
seem t o  indicate a presumption in,favour of the latter pririciple and 
at any rate ao presumption in f avour of the former l. 

rog. But the observation that it is the free seâs which have pushed 
back t h e  çovekignty of the coastal State is on157 a h a  truth. The 
triumph of the principle d the freedom of the seas destroyed the 
whole basis of the old claims to a tvide dominion over the seas. * 

Sovereigrity over coast~tl waters under the modern lam is far fmm 
being a simple abridgment of ea~lier, and mare extensive daims. 
1-t. is clmr, and iç ROW generaily recogrrized, that the modern law of 
coastnl waters has not a single historical origin but has been woven 
fram several àifferent tl-ireads. The Norwegian jwist Raestad, for 
example, surnmed ug the develqpment of the territorial seaç in the 
followin~ terms : 

"Mais la mer n'est p nn accessoire nkessaire de la terre en ce 
sens que tont &at maritime doit necasairement avoir un territoire 
maritime. L'histoire nous apprend que c'est par une évolution 
lente et  tardive que les gtats ont affirme lenrs droits sur mer, 
Et t 'est par une consolidation des droits ainsi aqcpis, consolidation 
qui est v i d e  d'un sikcle seulement, que les Etats ont abouti A 
cette souveraineté maritime dont ils se targuent aujourd'hui. Au 
point de vue historique, la mer tterritoriale n'est pas sortie d'une 
occupation de la mer, mais cles ocçupatians successives dc certains 
droits sur mer, rkunis plus tard en un faisceau qu'on est convenu 
d'appeler souveraineté." (La A%r tw~iloriale, p. 162.) 

The United Ringdom wiii revert to the question 'of the presump- 
tionin favour of the  freedom of the seas vrrhren replying fo the obser- 
vations in the Counter-Mernorial conceming the burden of proof 
in the present case (set p m s .  21 8-222 below). It only dmws atten- 
tîon here to the fact that tlie historical rnovement from mare 
clazcwm t o  ma7e Eàber~m confims rather thaa disproves the primacy 
of the principle of the freedom of the seas. 

An analogous developrnent may be pc~ceivd in the syhere uf municipd h w  . . At one tirne large numbers of p o p k  wcre slaves a ~ ~ d  many inore were living under 
rigarous conditions of setviço. Thcrc mas then a conibct between nghts of property 
in slaves or serfs and t he  ftccd~m of the Individual, which ended hi thc Mumpli of 
the freadom of th0 individnal, It does not: folbw khat, because thc "freedorn of 
the inrlividnal" has puçhcd baçk the "i-;gh:ht ai property in sIavw", that there k a 
yrmmption agdhst freedom and in favour of rights of propcrty-aver individuals. 
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The cawmoa s h t  and t h  3-m& tirnit w# 40 th cmly bentietk wrttacq~ 
(Paras, 187-197 of t h e  Gounter-31emorial) 

no. .Contiming its historical argument, the Nomegian Govern- 
ment next maintains that  

(a) the 3-miIe limit began and continucd shply as an applica- 
tion of the camot-shot d e  by the Italian ~ e t w  Galiani 
(paras. 188-189) ; 

(bj  it was introdnced into international practice through Anglo- 
American practiçe (para. 189) ; 

(c) until about 1860 the static condition of ballistics preserved 
the plausibility çif the identification of the 3-mile limit with 
the cannot-shot rule (para. 190) ; but that 

(d)  with the progress of artillery, the 3-mile Ilimit lo'st contact 
with the principle on which it was founded (para. 192) ; 

Ce) a choice between the rapidly diverging rulm thm becme 
necessary (paras. xgr-193) ; 

( j )  the carnon-shot rule was s t U  sometimes invoked and tbat 
even Great Britain was hesitant about f i ndy  adopting the 
3-mile lirrrit (para, 195) ; 

(g) propos& for extending the IImit were made at the turn of 
tile century, in particulaï- by the Netkrlands (para, 197) ; 

(72) although the 3-mile limit had the support: of "a respectable 
number of States, including most of the Great Powers", 
"numemus States" remaineci refractory abolit main taining 
w i d e ~  daim (para. 198) ; 

(.i) in consequerice, tlre3-miIe b i t  at the dawn of the twentieth 
centvry rested on a narrow and fragile basis (para. 198) ; 

(jJ between 1900 and 1930 Great Britain embarked on a dido- 
matic offensive for the establishment of the 3-mile limit which 
erided in f a i l u ~  aE the 1930 Conference (paras. r g 8 ~ o o ) .  

Ir r .  The United Kingdom Government in these proceedings 
before the Court has açcepted Norway's claim to a 4-mile maritime 
'belt and in parag-raphs 148-r~z below It glves the reasons for its 
recognitioii of the Nonvcgian daim, The width of the bel t of terri- 
tonal sea which Norway is entitlecl to daim is ncit therefnre in con- 
troversy between the Parties. N o m y  howiever has contendecl in 
her Counter-Mernorial that neither the 3-mile nor any otlier fixed 
lmiit is of any legal 'rdevance in determuaing the tata1 extent of a 
State'ç coastal waters. It is not therefore possible t o  pass over rvith- 
out comment the inaccurate aaccount of the history and stahis of 
the 3-mile limit which is given in the Couter-Mernorial. 



112. h o n g  the important scient-ific studiq of the history of 
tmritorial waters and, in particular, of the cannon-shat s d e  are 
those of the Monvegian jurîst, Rzstad, tvho rcpsesented hforway at 
the 1930 Codification Çonfcrence. These studies of Raestad seem t o  
have been more profound on thk point than those of previous 
writers, who seem to have studied the matter saperficially. Xt was 
an the basis of these supeficial studies that fhe statements in the 
British Parliament and elsewhere had k e n  made, xvhich the 
Caunter-Mernorial. cites in support of $Orne of the contentions 
enumerated in paragraph rro above. The histurical researches of 
R a t a d  led him t o  express very differerit opinions cùnceriiing the 
dsvdoprnent and startus of the 3-mile lirnit from those fomd in the 
Coder-Mernorial, His ccrnc.lusions are t a  be found in an article 
ptiblished in  th^ Rm~.te gd'fii~al~ de Brod i f i i ~ ~ m ~ t i o ~ a l  $~bLic  (ISIS), 
pages 598-623, and in his book La Mar tewdoriak, pages 103-185, 
pub1 ished the following year. 

Rzstad, in the. course of hi$ hiçtoriçall studies, demonstrated that 

(i) the cannon-shot rule ?vas in no way founded on ccinsideta- 
tions either of occupation of the sea or defence of the land 
but weias c o ~ c e ~ n e d  wiih the ;brotectio# of .~teztt~al commsrce Zn 
time of weia.ï (Revzbt générale de droit l i ~ t s ~ w $ i o n a l  $ubJi!iic 
P912), PP. 6f gaz01 ; 

(ii) çoashl fisheries in the eighteenth century were with a few 
,exceptions (these clxceptions hcluded Norway) free to al1 
while smuggling was dealt with by a quite independent 
exercise of jurisdiction (iIrida, p. 6x0) : 

(iii) at First some States applied t h e  range O£ vision as the limit 
within which belligel-eniç must respect neutrd commerce 
off thcir toasts, but under prcssure £rom beliigererents this 
limit was delibemtely reduced to  the smaller limit: of cannon 
range (ibid., m. 600, 61x and 620) ; 

(iv) cannon range was chmen not on any theory of effective 
exercise of potver by t h e  coastal State but simply as a wcli- 
h o w n  naut id  rneasure-it being a standard rneasure of 
distance used in sailing rnanuals (ibid, , p, 601) ; 

(v) the rule, tvhich at firs t wlated onl y ta fortified places where 
actual cannon d t e d ,  was extended during the eighteenth 
centurv notiondy to the whole toast (ibid. ,  p. 620) ; 

(vi) the scknce of ballistics havùig long been st ationary , cannon 
range was adopted with the intention of fixiqg a f i ~ z d e  and 
woder~ te  meclsure of dzs-ikmce for the purpose of the neutrality 
rule (ibid., p, 60x3 ; 

(vii} when the Itdian miter, Gs;liani, prop~cd  that cannon 
range should Ire taken to be 3 miles, he rnx çinly giving 
precision to this finite limit (when he suggcsted the possi- 
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bility of a widm limit of z leagues he was snggesting an 
alternative and diffgirent methcici of fixing the distance) 
(ibid., p. 613) ; 

- (viii) clf t er the accept ance of Galiani's proposal in Anglri-Amencan 
practice, the ?mile limit, thor~gh developed from thc can- 
not-shot rule, became aui independent rnle accepted by the 
majority of States CiGad., pp. 617-6rg) : 

(ix) eighteenth-century statesrnen had not contemplated an 
extension af the neutraiity belt with an increase in the 
mnge of guns and that the 3-mile limit was intended to 
supersede the  cannon-shot mle {ibid., p. 621) ; . 

(x) where cannon range is aftemards found in diplornatic docu- 
ments, it is used as the equivalent of 3 miles rather th. that 
the measure of 7 mile is used as the eauiva1en.t: of cannon 

' range (ilrid., p. 6zr) : 
(xi)  in any event cannon range had never been used in inter- 

national praciice with regard to fïsheries ancl the 3-mile 
limit \vas applicd to fisheries in the nineteenth century 
independently of the cannon-shot rule of the previous 
century (i&WZ., p, 618). In short, Raestad concIndes that the 
g e n e d y  adopted rule of international law in the nuie- 
teen tb centu y concerning t h e  extent of territorid \vaters 
was the 3-mile lirnif, not cannon range (Ibid., p. 619). 

113. Rzstad's conclusions are in genwal coiifirrned in a more 
recent study of the cannon-s'hot rule by W. L. Walker (British 
Yeav Book O/ Irttarfiational Lam (~945)~ Vol. 22, pp. 210-5231), whiçh 
is based on the miter" sesearches into eighteenth-çentury records 
in the archives of the French Admiraiiy, IVaIker points out that in 
eighteenth-century pradice the cannon-shot rde was stilI essentially 
a rule-mainly found in Mediterranean practice-forbidding capture 
of prizes \&thin the range of the actual cannon of individual fortified 
places ; md that the concept of a definite h l t  dong the whole coaçt 
was a featwe of the practice of northern Euope, particularly of the 
Scandinavian conntries. He concludes that the truc origin of the 
modem concept of territorial waters is to be found in northern 
Europe rather thau in the Mediterranean cannon-shot rde-  Re 
ernphasizeç that cannon range in Galiani's day was much less than 
3 miles, so that identification of the 3-mile b i t  with cawon range 
does n ~ t  carqr conviction. He mentions that, when Gaiiani in 1782 
propcised the fixing of cannon range at 3 miles, he had been engaged 
to write a book in defence of the armed neutrality of the northern 
Powers who had alreadp adopted as their neutra5-t: y limit a Scmdi- 
navian marine league. 7Wker appears inclined to the view that the 

Batrister-at-law and editcir of the A E M  qlitiou of Pitt-Cabbett, Cllrses 0% Inbm- 
mti0M Law (1 g 37). Vol. If. 
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fhe Net herlands proposed the cding rit a conference fer the adoption 
of a 6-miIr. f i t  is also no ,evidence of the fradity of the g-mile 
limjt. On t h e  contrary, it shows that no such extension was con- 
sidered possible except by agreement, 

116. The true position at the beginning of the present centusy 
was that the _?-mile limit \vas not naruowly but broadly based 
in international practice, k i n g  a c t d  on by the great majority 
of States in everyday pzactice. On the other hand, it was not a 
universal sule. Noway and Sweden in partiçular malntained th& 
daims t o  a league of 4 miles. \mat Nonvay calls Great 13ritainbç 
subsequen-é offensive. for the  establishment of the 3-mile limit 
rneant no more than that shc had resolved her doubts in favaur 
of the maintenance of the limit alxeady generally acçepted in inter- 
national practice and wiçhed to  see it accepted as of miversal 
application. The efforts of Great Britain and othm States to secure 
the recognition of the 3-mile limit as a rule of universal application 
in a general convention admittedIy falled at the 1930 Codification 
Conference. 

The results o# the 1930 Confere%ce 
(Paras, 201-zo6 of the Counfer-Mernorial) 

Basic positzon of the 3-m2Gs Y& Ieft ~nadtered 
~ 1 7 .  The failnre of the efforts t o  make the 3-mile limit a univmsd 

m'le did not, and could not, dtér the basic position of the 3-mile 
iirnit in international ppractice as it exiçted bcfore the conference. 
Tlie failure of the conference demoriçtrated that the 3-mile limit 
imç not accepted by some States as a rule of iiniversal. appl lcation, 
But, equaliy, the conkence demonstrated t h t  the only cornmon 
masure of agreement arnong States was that every State recognieed 
the right of nothers to assert their savereignty within a 3-mile bi t .  
The conference certainly did not m a t e  a new nile of intematidna2 
la-rv perrnitting a State to assert its sovereignty ovm a maritime 
helt wider thnn 3 miles regardlcss of whether other States do o r  
do not acquiesce in i t s  claim. Customary lacv being founded on the 
assent of States, t h e  basic r d e  of territorial waters remains the  
universal rtrcognîtion of the  right of every State to a 3-mile Iimit. 
Any \vider c l a h  must be made good either as an hiiistoric title. 
univerçally valid or as a iitle acqniesced.in by the paticular State 
izgabst which it is invoked. That exacfly was the position taken 
by the United States Secretary Seward with great force and preci- 
sion in ~ 8 6 4  in a communication to the Spanish Ambassador çon- 
cerning Spain" daim t o  a &mile maritime belt off .Cuba (Rloore, 
,Digest, VOL 1. p. 7ro). The passage reads : 

'"Neverthelas it cannot be admitfed, nor incleed js Mr, Tassam 
nnderstood t o  clairn, that the mere assertion of a sovereign, by 
an act of legislatmui, however solemn, cm have the effect to establish 



and fix its external maritime jurisdiçtion. His right to a jurisdiction 
of J "les is derived not from his a m  decree but from the law of 
nations, and existç even tliotrgh he may never I-iave pmclahed or 
a e r t e d  it by any dectee or dedaration whatsoever. He cnmnulj, by 
a mere 'càecree, extend the limit und f i x  it ai 6 miIt:s, b~cawse, if ha 
car&, ke coula i m  .the sawr: manqaer, imd zqm mutives of interest, 
ambita'ort, QT eum @on capra't~, f ix  it ~t IO, or 20, 03 50 miles, without 
ihe C O P Z S ~ ~  OY ~ G Q M ' E S M ~ ~ C ~  of othlev P o m m  which h e  a cmmola 
righf d h  himdf 'h% the.freedona of aEl th oceaws. such a pretension 
could never be successfull~r or rightfülly maintained." 

That dso was thc view of Raostad 113 x913 expresscd in his book 
La Msr terri&~'als, wbere in one passage he said @. 167) : 

I I  Le plus important, ce n'est pas, du restc, man avis, de savoir 
quand c t  comment a eu lieu l'occupation ou lhusorpatiûn de tel su 
tel droit sur la. mer catiére. L'lm#orfi~nt, c'est dde savoir qt~-a+alt et 
cowment a eu lieu I E  consefitmefit e s p r è ~  DZC taciie des nafions wi 
dnalae 2 Pocsa$tatiam OU tb d'a~swr$a$io+~ Sa p a 1 i t d  d ' t f i~  titra de droit." 

Speaking of fishery limifs in another passage, he çaid @p. 180- 
181) : 

"Lorsque la pêche cbtihrc a kt6 réservée, en Europe, aux habitants , 
des pays respectils, les grancIes Puissances maritimes se sont =ré- 
tbes A la limitc de trois milles. Elles sont épIement obligées pe 
reconnaître aux autres pays Ie droit de s'crppropricr lla Fche côtiére 
jusqu'iî ladite chtarice. Mais, So~sqat'il s'agzl d'%?le in~zovution, slles 
ne  ont #as, 8 *on mis, obligé~s de ~esfiecier um .zone filus L ~ g e  qHa 
calle de trois milla. JAS circonstarices parficuliéres peuvent étre 
d"une telle nature- qu'il serait considéré comme un ache peu amical 
de s,'opposer à l'établissement d'une zone élargie ; mais d'obligation, 
il n'y en a pas. Par contre, lorsgu'une zone de peche rkervée plus 
étendue que de trois milles a exisf4 et  x et4 reconnue avant l'adop- 
tion, par les. Puissances, de la limite de trois milles, alors elles son t 
bien ohligées de la reçpecte~ : un régime originairement légal ne  
devient pas ilMgal du fait que Ici pluralité des Puissances en adoptcnt 
iln autre." 

Thus he \vas basing the vxlidity af Norway's titles to a 4-mile 
bclt upon the assertion of the claim before the 3-mile b i t  amse 
and the  acquiescence of other States itl'the clajm, in other rvords, 
apon i t s character aç an hist oric t itle, and, as will be secn hereaf t er, 
the Unitecl Kingdom's attitude to the Norwegian daim to  4 miles 
is iaffuerzced by preMsely these historie consideratians. 

xr8. That t h e  effed of the failure of the 1930 Conference is to 
Imve international law only with a lowest cornmon rneasurc of 
agreement: concernirig the width of the maritime beIt-in the 3-mile 
Eimit is alsù the opinion of Gidel, The relevant passage has already 
been set out in paragraph 35 of the United Kingdom9s Mernorial, 
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but i a  important enough,to be repeated here (see Recueil des CO& 
de J'Acaddmie de Droit indevrtational (~934, Vol. 11, p. 150) : 

"Pour le moment on SE trouve conduit k n'attribuer à la fixation 
faite par uri Etat de ses eaux territorides au delà de.Ia limite de 
3 milles riqiverseiiement adoptk comme minimum, qu'une valeur , 

essentiellement relative. La fixation par 1'Etat riverain de l'étendue 
dc sa mer territoriale ou de ses zones spéciales çfitières a bien une 
valeur absolue en droit interne à lf4ggrd cles nationaux de L'Etat 
riverain. Elle n'a de d e u r  i.rzternatzolzab p e  par i'assentimmt 
ilidividtbd de chaque Etai eb $ouv cet &.fat se~ lm~l z . ! , "  

1x9, The view tbat daims tr, a territorial sea in excas of the 
3-mile lirnit can only abtain lead force through the aissent of other 
States, ef ther express os implied from an historic usage, does not 
deyend on the validity of the United Kingdom's thesis thaC there 
3s a preswnption in favour of the Ireedom of the seaç, Even if, 
as Mornay contends, the  freedom of the seas and the rights of a 
State in ca&stai-waters are fundamental prinkipleç of eqiial value, 
the  prhciples governing the formation of custornay law, whiçh 
are inwikcd by Nonvay in paragraphs 256-260 of the Counter- 
Mernorial, lead lugically and inevitably to the ride stated bg Gidel, 
and indeed by Rzstad. 

Yiews of Smédish and Drsnish Gove~fim.nls i i z  ~egurd to cLims itz 
txcws of establisl~d liwits ix the Ba& 
XZO. The prinçlple formulateil by Gide1 appears in fact to btie 

precisely the standpoint of the  Swedkh and Danish Govermilents 
in their recent notes to the Soviet Government concerning fishedes 
In the E~ltic. The content of thest notes " >var; described in a Press 
release issucd in Stmkhalm hy the SwedEsh Foreign 3Enistry on 
25th JuIv, Xg50, c?s foEIolrtç : 

"In the riotes it Is stressed that the twe countries have nevw 
recugnized the right of any littoral Staate an the Baltic Sea to 
establisb a 12-mile sane. It is fu~ther recalled in the n o t a  that the 
ljmits of the territorial waters of Europem States have been estab- 
lished for centuries, and as far as the Baltic Stzttes are ccincerned 
have been fised at 3 or 4 miles. Thus, a lcgal o d e s  has been created 
according te which the sea outside such territorial waters must be 
regarclecl as open sea, i.e, under the law .of nations nolt subject to 
occupation. Any edmsion of lerritmhaI waters 3 ~ n w  amants to a$z 
encronchmizl OB ihkms f ~ d o m  O/ tks q4ae se&, w h f e  ca'ti~em oi m y  
sbtti?e hmé th eeright nJ fishzng and of mvigate'on, ofhm Sfates laavirtg n o  
mghi. to txts~fere thwewitl~. Ths two Gwemmnk therefowe /zjEly 
remrufi their $ositian t a  a Stati ~ x l e n d i m g  zls terriiarinl w a f e y s  t i e y o d  
#hs h t i l s  Izistoriccdtly est ab!ish~d," 

Sa fa kq the ~ov~mrncnt of the United ICingdow is alîare these notes liavc 
not bcen publhhed. 
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It is the clear implication of these notes that, in the mew of the two 
Govtrnmonts, any daim to a particular width of territorial sea 
deptnds for its validity upon ik acseptançr by ather States. A 
3-rnilc limit is conceded by al1 States. The historic application of a 
4-mile lunit by çome States in the Baltic a1so establishes this limit, 
in the eyes of Sw~den and Denmark, as an accepted usage, Bat 
nathing more may be daimed except with the assent of other States. 

2Vomay's misinter@re2atiou of the signifimw of ihe failwre of jh 
r p p  C m f e ~ ~ n c e  

xzr. No-y, on the other hand, appears in the Counter- 
Mernorial to maintain that the fadure of the 1930 Conference 
deprived aU. existing numencal Iimiis accepte8 iil the practice of 
States of any legal signihcmce, That wonld indeed be a starthg 
result of an abortive conference. The failure of the 3-mile b i t  in 
a g a  t o  gain adoption as a general convmtimal mle may have 
stripped it of its pretensions t o  be already a universai ruie deter- 
mining ~veryrvhere the width of the territorial sea, But the dailuw 
O£ the conference did not, and could not, xvipe away aU the ~xktîng 
recognition of numerical limits in internat ional practice. Norway 
referç to the avergencies of view at the 1930 Conference canceming 
the tvidfli of the territorial sea and t o  the discussion of the con- 
t i g u ~ ~ ~  zone- concept as evidezlce of €he absence of any agreement . 
on this qttestion But neither the voting at the thirteenth,session 
af the Second Cornmittee (Minzctes, pp. 123 "t sq.), nor the debates 
and still less the replies of governments (Bases oJ Discz~ssiow, 
pp. 23-24) provide any warrant for saying that iiiternationd law 
r e m g n k s  a- right in an individual State unilaterally to  assign 
arbitrarily chosen h i t s  to its territorial sea, which wilP be bilding 
on other States regardles of whcther or not they acquiesce in the 
particdâr claim. Nor do they suggest that States, although they 
disagreed concermng the adoption of a maximum limit, were in any 
way prepared ta abandon the system of çome prescsibed numencal 
limits in favotir of çome inde.terminate formula, O-a the contrary, 
the records uf the conference and the strong effort made to  secuse a 
compromise through the, adoption of the 3-mile limit with the . 
addition of a cuntiguous zone provide dear confirmation of the fact 
that the large majority of States clid not cmtemplate for a moment 
giving up tlie e~st ing system of a nurneriçally rnwurecl maritime 
belt. Indeed, Gide1 was of the opinion that a rnajority of tlie con- 
ference would have voted for the 3-mile Iimit plus a contiguous 
zone. (Rcmeil des Cozt~.s de I'dcadkmid de Droit ifiteunationall (1934)~ 
11, p. ~ 9 2 ~ )  

'- The contigaaus zone raises as. cntirçly differmtquesticn. gince itmlatm to rïghhk 
posscssd by the Littoral State over a zone of mhich ia is pîot the sovereign. The qucs- 
fia of thpi contignous zone is not in issue in t he  p t aen t  case. It raises questions of 
jurisdiction, not of ex~lusive rights. 

26 



T21 A. With regard t o  the quatation from Professor Borchard in 
paragraph 202 of the Gounter-Mernorial it may be pointed out that 
questions of sedentary fisherieç and continental shelf are krelevant 
çince they both relate to the surface of the bed of the sea and its . 

subsoil (to land no t water) and do not involve any daim to the sea 
or to fishing in the sea. 

(Paras. 207-226 of the' Gounter-Mernorial) 

r22. htorway goes on to suggest that in, any everit a new terrdency , 

to daim enlargecl limits of ccoastal waters has shown itself in State 
practice since the 1930 Conference. It is not denied that certain 
States bave issued decrees since: 1930 purportkg ta assume juris- 
di~~onover largercoas ta lbdts thanthey fomerlyclairned,Itis, . 
however, equdy  bue that other States have expresdy declined to 
recognize theçe claims. But these clairns do not, and cannot, alter 
the f undamental ~irinciples of international law by which the vaiidity 
of undateral declarations of title to parts of the high seas is t k o  be 
tested. These unilateral claims can only derive international legai 
force ts the extent that they meet with the acquiescence of other 
States. Such claimç do not always attract the nohce of govern- 
rnents and, as a d e ,  it is only when a diplornatic incident oçcurç 
that protests rt-ceive publicity. Mevertheless, the reactions of some 
States to a number of the claims recited in paragraphs 208-225 
show çlearly that States closely affetted by such claims have 
declincd to regard them as effective in international law. Thus the 
United States pro t~ ted  against the Mexiçan Decree of 1935 extend- 
h g  territorial waters from 3 to g riziles and reserved al1 its rights. 
(Para, 208 of the Counter-Mernorial ; S. A. Riesenfeld, Prohdio~z of - Coastal Fishcries under Internalio~uL Law,. p. 237.) The United 
Kingdom made a similas protest. Indeed, ~t camot  be dtnied- 
'least of ail by the Nonvegian Government, which, in paragraphs. 
199-200 of the Cornter-Mernorial, accused the United Kingdom 
Governrneat of being in .the van of "Yoffensive de 3 milles"-that 
the United Kingdom has consktentiy made hown its vim tht. i t  
cannst as a ni le  recagnize claims to beLts of territorial waters of 
p a t e r  rv idt l~  than the generally accepted limit of 3 miles. A recent 
expression of this unwavering attitude of the United Kingdom 
Govemment is to be found in paragsaph 2 of the Mernonial, where 
it is stated "the United Kingdom, wlaiEe rtot acce$#img as a g e r a l :  
$~.a$osiiion t h t  a Siaie cas h u e  4 belt O# feslritorial malers reiide~ th* 
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3 miZes, does not, for verp exce$timai reasofis, put Nonvay's claim 
to  a breadth of 4 miles in issue in these praceeding-s". 

Another example of the consistent attitude of the United King- 
dom Governrnent is tu be f o u d  in the protest made to  Honduras 
regarding the Hondnras Canstitutian of 1936 {see para. zùg of the 
Gunter-Memorlal and Annex 36 of this Reply). 

The Nowvegîan Govcrnment d i e s  heavily on the famous pro- 
clamations by President Truman on 28th September, 1945, for sup- 
p t i n g  its contention that these and uther d~crees "attest new ' 

tendencies in international maritime lad"' That these tendencies, 
however, do not extend as far as the Norwegian Government's own 
claims ls proved by the United States protests against Mexico (sec 
above) and against Savdi Arabia (see para. 123 bejow), 

X23. Again, when t h e  ym-mile s~curity sone was declared under - 
- thes~essof~8arl1ytheAmc~canrepirbli~sat-Pmamainrg39,the 

three nami belligerents concemecl, Germany, France and the 
United Kingdom, each toak up the position that, whatever the 
practiçal merits or cithemise of the declatration, it had na basis in 
international Iahv and could o d y  becorne binding on the belligerents 
through their àcqriiescence, For the relevant extracts of the notes 
see Hackworth, Digest n# Infmatio?zlr l  Lnw, Volume VII, pages 
704-708 (Annex 37). In an article entitled "Definition of Territorial 
Waters and the so-callcd Epi-continental , Shdf ", publiçhed in 
Armada l, the official journal of the Colombian Navy (No, z of 
May- June 1950, at pp, 24-26), Dr. Yepes, the distinguished Colom- 
bian jurist and member of the International Law Commissicin, said 
of this declaratiorr of -Panama that "if the European protest did not 

. have greates consequences at the tirne, it was due t o  the state of 
m r  whiçh then existecl in the zvorld, a war in w hich the American 
nations and the democratic Evrapean Powers ha$ cornmon interesh. 
The fact is, nevertlieless, that if this unilateral declaration had been 
made in time of full peace it woUld have given rise to intense 
Chmcery debates among the nations of Europe." 

This clnirn to a security zone is, of course, in any case, quite 
different in principl e from the daims t a  territorial waters. As to the 
later proposal of the Neutrality Cornmittee to extend territonal 
waters to 12 mil&, it is enough t o  say Uiat it IV%. not put into' effect 
and that m e  of the Erve members, the United States rep~esentative, 
Dr, Fenwick, strongly dissented fsom the proposal on the gtound, 
~HEL!Y  atiu, that the Americari States tvere incompetent to change 
the l a ~ v  of the sea by their owe action done (see Amrican Juur~zal 
of J~ te rmz ta 'ml  Law (19421, Vol. 36, Silpplement, p. tg) -  As ta the 

3 When a trm.l&& c q y  of this &kle was Arst obhimd it was belicved that: 
it had k e n  wriHen by Dr. Teps. It. W naw known that the article, whose S p m h  
titlc is "Definicibn del Maf territorial y de1 llamada 26calo Epi-continenL~l", 
was in fact unsigned, The m o t  is regrettcd . 



Texas Law of 1941 purporting to extend Texan territorial tvaters to 
a distance of z7 miles from shore, it is enciugh tû ssy that it is of 
no significance in in ternational relations and is in flat contradiction 
with the international practiçe of the United States Guvernment 
which continues to protest against extensions byother States beyand 
'the 3-mite limit. Thus, the United States Goverment, in addition 
"E the United Kingdom Gowmment, recently protested againçt the 
Sxudi-Arabian Decree of 1949 set out in A n n a  63 of the Counter- 
Mernorial which purported to extend Saadi-Arabian territorpal 
waters t o  a distance of 6 miies froxn shore. The.SwediçH and Danish 
protests made oaly a £ew weeks ago in regard to the lh i t s  of terri- 
torial waters in the Baltic are final and cogent proof that States 
decIine to admit that the coastai wderç of a State can be errtended 
into areas of the high seas without tlie acquiescence of other States, 
(The gist of these protests has been given in paragraph rzo above.) 

Claims rdd ig~g  to the co~afineninl shelj 

124, Undoubtedly, the various claims to the resonrces of the 
continent al shelf, ~vhich are ,mentioned in paragrapbs 216-225 of 
;the Count er-Memurial, represent an irnport ant new ddeelopmen t. 
Theçe claims are clearly on a diffcrent basis from claims to the sea, 
they relate t o  the sea bed and subsod only-to land not \vater. 
If is impossible t u  draw from these clairns the conclusion that 
international law n01v permits a State to enlarge its coastal waters 

, n6thout. regard t o  the attitude of other States. Tlie Anglo-Vene- 
zueEan Treaty of r g p ,  despite f l ~ e  narrow enclwed nature of the 

- Gulf ,of Paria, strictly confinecl the clai- of two contracting 
States t o  the bed ancl subsoil of the sea and repudiated expsesslp 
anp 3ntention of assurnisg soverejgnty over the superjacent waters. 
Article 6 of the treaty reads (see Annex 39 of thiç Reply for the 
full text of t h e  treaty) : 

' 

''Notking in this treaty shali bc lield t o  affect in any way the 
status of the waters af the  Gulf of Paria or any rights of passage 
or navigatio~i on the surface of the seas outside the territorial waters 
of the kutractitig Paties." 

'Shdar1y, th& final sentence of Prsident .Tmmanas proclamation 
in 1945 c~nceming the sesources of the continental shelf reads 
(Awericalz Jwrfid O! IntematiomPzal Laru (rg46), Vol. 40, Supple- 
ment, p, 45) 

"The character as liigh seas of the waters above the continental 
- shelf and the ~ igh t  t o  theü free and nnimpcded navigation are in 

no Ivay thus affected." 

'So, toi, the United Kingdom's Orders-inCouncil for t6e Continental 
Shelf of the Bahamas and Jarnaica (sec h m x  62 of ;the Gounter- 
Mernorial) and the several praclamati~ns issued by couniries of the 
Middle East concerning the  resomces of the çea bed md subsoil 



ar@ aSi express'ly confinccl in their operation to  the sea bed and 
snbsoil of the Persian Gulf. (For the Saudi-Arabim. demee sce 
Annex 63 of the Cornter-Mernorial ; for the Bahrain decree, which 
is typicd of the pmclamatians of the Eritiçh-protected $tata of 
the Persian Gulf, see Anacrican J o ~ ~ f i a l  of Intematiund Law 
(1949)~ 1701.43~ Supplement, p. 183.) 

125. 'lt isS on the other hand, true that çome Latin-American 
States, apparently miqintespreting the true efect of the proclama- 
tions of the  United Stateç, have advanced clairns t o  the superjacent 
waters as well as to the sea bed-for example, Chile, Pcru and 
Costa Rica (for the Chilean proclamation see Amex hr of the 
Conntet-Mernorial) 1. But, frorn what has been said in pmgraphs 
122-123 above concerning the attitude of Stafes in regard to ment  
attempts t o  extend territonal waters, if is evident that other States . 
do not consider themselves bound by such unilateral clairns without 
their acquiescenw. The United States and United Kingdom Çovern- 
mmts have in fact lodged ptotests against these purported appro- 
priations of the waters of the high seas. Parapphs 5 to 7 of the 
United Kingdom's note t o  the Chilean Government (a copy of 
which is attached as Annex go to this Reply) set out concisely the 
United Kingdom" sttitnde in regard ta any such claim. In brief, . 
fhe United Kingdom contested the extension of Chile's territorial 
jurisdiction beyond the 3-mile limit and, whfle recognizing Chile's 
interest in the protection of bheries and conservafion of resoures, 
dedined t o  acçept as hinding on United Içingdam nationals ariy 
measures of control promulgatcd without discussion and agreement 
with the United Kingdom Govemment. 

The question oj .th çonserziatiom oJ fislamiix 

126, Narway alço refm (para. 2x7) tu the United States procta- 
matioii concerning conservation of fisheries which tvas issaed on 
the sarne date as tlie proclamation dealing with the continental 
shelf. ( S e  Annex 58 of the Counter-Mernorial.) But the important 
feature of thiç proclamation is that the United States Government, 
despite pressure f,ron fi çhery intemts on the 13acific coast, dwljned 
t o  advancc daims tç, larger coastal waters and approached the 
prnblem of conservation of resouxes through regulatory rneasures 
in whiclz interested States woulcl co-operate. The baçi'; of  the pro- 
clamation is the announcement of an intention to establish -national 
and international control of off-shore fisheries, not to assume exclu- 
sive sovereipty over the high seas. In pursuance of this intention 
the United States in rgqg convened an international conference at 

1 The United Kingdm has prohsted vgainst nlE these c l h a .  As examples, 
copies of the protests m d e  ta Peru and Chile are set out respectively in Annexes 3% 
and 4 0  of t h  Reply. 
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%Vashington for the regulation of the fisheries in the North-West 
Atlantic. The conference, wliich w~ts attended by no less than eleves 
interested States, including the United Kingdom and Nomay, 
rmulted in the signing of m international convention for the 
establishment of a permanent fisheries commiççion and the regula- 
tion of specified conservation zones of fisheries off the coastç of 
the North-East Arnerican continent. (hnnex 41 of tlGs Reply,) 
The convention crcat~s conservation areas by agrmmnt b e t w ~ a  
t h  conZra~ti.a~g padies. It cont emplates the supervision of t liese 
areas by panels çomposed of the States \rith cwrent fishlng 
interests in the particular are&? but provides for the annual review 
of the compositian of tZie panels to allatv for chrurging interests. 
The commission, on the basis of recommendations from the panels, 
is to formulate proposah for the control of the particnlar panel- 
areas which are to becorne bindhg onIy on their una.nimous accept- 
ance by the States represented on the panel concemed, Under 
Article XI1 action tc, give effect to the proposds is left to each 
contractirig State, It is uaneçessary to  dwell furtlier on the detailed 
rnachinery of this convention the text of whiçli is attached as 
Annex qr to this Reply. The devant fact 1s that this multilateral 
convention for the regïhtioa of the off-shore fisheries of the North- 
West Atlantic takes as its legal fomdation the conserit of each 
con tracting State t o the establishment of special conservation 
zones in areas of the hi& seas. This fact is, if anything,. underlin4 
by the provision in Article XIn, which reads : 

"The contrtracting Gavemments agrea to invite the attention of 
any govmrnent not a party to this convention to m y  matter 
reiating to the  fishing activides in the convention area of the 
nationals or -sels of that government which appar ta &ect 
aclversely the operations of the  commission or the carrying out 
of the cibjectiws of tlris cenvention." 

In short, the conventim t o  which Nomay is a par& çhcirvs un-- 
takably that States have ~ i o t  changed their vietvs as to the lqal  
r@ime of off-shore fisheries w t ç i d e  territorial waters, altikottgh 
recognizirlg the need for incrmsed international co-operation in the * 

regulation of high seas Ersherieç and for the reawnable safeguarding 
of exi sting fisliing int erests. 

1z7. Tt iç further t o  be abçerved that the above-mniiined 
convention, whilst not denyhg the right of nationais of aby State 
to fish in waters off the coasrt of the North-Eaçt American continent, 
rxognizw the iriterests ~f no les5 than eleven States situated on 
both sicles of the Atlantic and, in the case of Italy, even witl-iin the 
Mediterranean. Norwa y herçelf c l a h ,  and legit irnately daims, an 
in terest in the Greenland area. Wrirwegian fishermen are also knom 
to  visit the high seas fisheries off IceIand, while hcr whaIe catchers 
are famous iii the -4atarctic. Indeed, it \vas a year or two bdore 
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British trawlers begm t o  visit, the fisheries off Norway that Nome- 
gian tvhaiers, having temporarily exhausted the whale resources 
of t h e  Arctic, turned their attention to the other extrernity of the 
~vorld. The ensning threat to the whahng reçourçes of the Antarctic 
h a  been and is being met, not  by the'recognitian of national monop- 
olieç, but by the progressive international regdation of whaling. 
At any rate it is çlear that fishing in international waters off foreign 
toasts is not anathema te al1 Wonvagicm fislrermen. 

.The failum oJ the 1930 C ~ w f m t m c b  ACIS mt afiscfed the vwla'diiy of the 
Cgdih'o~gad s p h m  

x28. The Goverriment of the Uni,ted Kingdom, for all the fore- 
going reasoms, submits that the tradftional s y s t a ,  irnder which 
the lirnits of a State's coastd waters are -re@ed as determinable 
by fixed niles of law and as dependent upon their recognition in 
internationa1 pràctice, has by no means passed atvay ~ 4 t h  S i e  
f ailure of the x930 Conf erence. Nonvay herself in the present dispute 
profeses that the 1935 Decrc~ adheres to a specific deteminable 
Norwegian system dating from the eighteenth çentury and her 
daim to a 4-mile belt of territorid waters, as t11c United Kingdom 
dws not disput:, has been consistemtlv advanced £rom the 

l eighteenth c m  tury iintii to-day. 

No~eeieghm wrgwwaext th& m krn techniqzte h'm mnsidwdly chaaged 
ihe .aatu~e of the e o b b m  

(paras. 227-234 of the Couter-Mernorial) 

129. Nonvay , in para~apfis 227 to 234 of tlie Comtes-Mernorial, 
says that tveryone is now agreed abont the right of innocent passage 
through territorial waters and that the factors upon mhich attention 
is now centreci are clefence of the ccast arid exploitatiori of the 
*sources of the sea. She then maintains that new trends are showhg 
in the iaw of territonal waters for thc reason that modern technical 
developmerrts in methods of warfare (ballistics) and in methods of 
fiçhing. have profoundly aflected these two basic factors in the prob- 
lem of territarird tlwaters. The hmited nature of the new trends and 
the very hmited recognition g i e n  to them in internationa'l practice 
haç been explained in the previous section. It is, however, worth 
examining whether the basic factors of the prablem of terAtofid 
waters have really changd so as nom t o  justify dernmds for wider 
bu t s  in the interests of (a] defence and (b )  f i s h q  consemtlon. 

I~creasc i* Ihe YUKL~FA of :uns 
x jo .  On the k t  aspect, defence of the coast, Nonvay makes use 

again of the opinion expressed by four out of the five members of 
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zone. It has no bearing on the question before the Coufi, and !vas 
derived from a concept of nentrality which belongs tçi a past era. 

The enornous increase in the range of modern artdlery has, as 
Gide1 said (para, x 14 above), completely destroyed any relation that 
cannon range may have had to the fixüng of territorial watms. P t  is, 
invoked only by thase lvhu for reusms qztite 0 t h ~  thn, dt?fencc 
adwcate an eutension of territorial sovereignty ovêr the high sea. 

133. On 'the second aspect, the consemation of the mources of 
the s a ,  Nonvay invokes (Conter-Mernomid, para. 229) the Lhanged 
situation brought alsout by the Sevelopmmt of modern tachniques, 
particularly trawling, She recites opinions expressed by individuah 
and by international gatherings to the effect that fishery sesources 
are threatened with serious depletion by reason of the new methods, 
and that the 3-mile Iirnit is inadequate for fishery purpuses. Tlie 
effects of trtwIing on fishing-grounds were misuilderstood in many 
quarters, particularly in Nosway (see para. g r d )  above), and its 
effmts on stocks of fkh ha?: been exaggerated by those representing 
ïntwests adverse to the trawlers. It Is, Iiowever, conccded that the 
inttoduction of new fishing techniques meated in some areas an 
international pmblem of conservation of reseurces and brough t 
about the regdation of the conduci of fishing by such arrangements 
as the North Sea Convention, 1882, and the North-West Atlantic 
Conventioxl of 1949. It is also agseed that therc is now increased 
knoivledge of oceanography and its effect on fish life, But neithes of 
these two new facts require us t o  conclude that the only or the nght 
solution of the. fishewies problern is an extension of territorial ivaters 
or m y  other form of exclusive national. fisheries in the high seas, 

I ~ i g k  s a s  fisheries are cc cmmo.pt. km.tag8 

r34, The lnstitnte of International Law at the Lausanne Con- 
ference of 1927 declared that the priticiple of T1.i~ freedcirn of the 
seas comprises -four thing~, the firçt ttvo of tvhich were expressecl as 
fallovrrs (1927, Annuaire III, p. 339) : 

"1) Libesté de navigation en haute mer, sous.le contrirle exclusif, 
sauf convention contraire, de l'stat dont le navire porte Le 
pavillon : 

2) Liberth de pi5che en haute mer, sous les memes condltiuns," 

The second'part of tbis resolution rnerely gave expression t o  a long- 
dabliçhed d e  of cuçtomary law under which high seas fisheries 
are a çomrnon heritage of States. The international character of 
high seas fisheries has mkny iî1ust;rations in well-known intemational 

- conventions and in the day-to-day operations of fisbermen in many 
areas of the tvorld. Thw, Xceland said at the 1930 Conference that 
na less than ten otlier States cvere interested in the Icelarid area 
(.Mi.rtz&s, p, 142). The extension of national lis- monopolies 
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beyond the  existing limits of territorial waters therefore ne6~ssmlIy 
derogates from the  cornmon heritage of States a d  taises in any 
particular fishing area serious questions of international policy and 
of the interests of Stat.tes other than the çoastal State. 

Idernafbnal co-@watiasz ZN tb m&w of C O ~ S ~ Y D U ~ ~ O ~ ~ ,  mot the 
unilaterai cxtmsiufz of twn'toriai waters, is$he r d  soEuiim 

135~ Nlormver, such an extension is not the only possible, nor 
indced an acceptable solut ion of the prç>blem of consemat ion.. Gide1 , 
In a wcrrk written when ali the opinions cited in the parapphs of 
the Countm-Mernorial here heing arnstvered were before him (with 
the exception of Lmnard's mrk) ,  referred to the  new factors which 
are hvoked in the Norwegian Counter-Memarial, and expressed the 
iollowing views (op, cit., Vol III, p. 901;-302) : . 

"D'oh la nécessite d'me réglementation devenue d'autant plus 
urgente que la fausseté du caractQe in&puisable de la mer s'est 
t rouvk dkmontrke. Mais cette réglementation n'est, on le sait, en 
vertu du principe de la Eibertk de, la haute mer (voir tame 1 du 
p~ésent ouvrage), applicable par I'Etat riverain au del; de la limite 
de sa zone de swveralneté ou (c mes territorialen qu'A 1'ég-at.d de 
ses nationaux. t e  tte situation juridiçliie, confrontée avec la nécessité 
que la r4glementation s'étendit à tous les pêchenrs sans distinction 
de nationdité, pouvait conduire à deux conclusions bien differentw : 

- l'une c'est qu'il y aurait lieu de procéder 2 1'~tablisscment d'accorde; 
internationaux rendant obligatoire la régIementatioa pour les 
nationaux de fous les h t s  contractants ; lkatre c'est qu'il y 
aurait Lieu de procéder $ l'extension d a  limites de la mer territoride 
afin d'assurer de piano dans l'étendue de celle£i l'application 

- intkgraltle de la r6glementation a c t é e  par l'État riverain. Cette 
se~onde solutim ne. prkente qu"en apparence l'avantage de sim- 
pliciti. dont elle voudrait se pr6valoir. La possibilité jurihque poux 
l'État riverain d'exclure les &rangers de la peche dans la mer 
territoriale et de réserva cette pêche Cl. ses setils nationaux aurait 
la plupart du temps comme c;ons&quençe effective cette exclusion 
des pêcheurs étrangers et leur éviction dc lieux de pêche ofi ils ont 
aççoutnme de pratiquer leur indnçtrie. Il rksulterait ainsi, d'une 
maniére A peu prks certaine, de cette extension de la mer territoriale 
pour y assurer une rkglementation ghérale de la péçhe, des diffr- : 
cuttk internationales graves qui feraient rapporter les mesures 
prises en adrnet.tant merne qu'elles aient pu' passag+rement être 

. mises en application.'' 

Then, having remarked that the hhery experts of corntries with 
a relative117 narrow continental shelf tend to advcicate e,utensicins 
O£ territorial ivaters, Gide1 repudiates such a sdution (ibid., 
pp. 302-304) ! 

"Ces solutions ne sauraiait ebe  retenues non senIenimt parce' 
qu'elles porter5ient atteinte it des situations sécnlaires intéressant , 

de nombreux htats, mais parce qu'clles ne peuvent être qu'arbi- 
traires. II est en effet impossible de prendre d'une façon gbnbrale 



la limite du platcau continental corne  limite de la mer territoriale 
meme si l'on accepte la notion, assez arbitraire, que le plateau . 
continental s'étend jusqu'aux £onds de zoo mètres, la limite de 
200 mètres n 'apnt  Et6 adoptée ue parce qu'elle correspond 9 environ A 100 brasses et est habituel ement marquée sur les cartes 
marines. Assez rapprochées de certaines cota,  les limites du plateau 

, continental s'en éloignent de plas de deux cents kilcimktres dans 
d'autres régions d'Europe. Les dnm&es physiques relatives 5 la. 
configuration des fonds ne srturaient donc fournir par elles-rn6rnes 
la solution a la question de savoir jusqu'à quelle distance il convient 
de réserver la ptche aux nationaux. 

Nous répttons ici ce que nous avons dit à propos de la détermina- 
tion de la largeur de la  mer territoriale : Is fixation de cette largeur 
procède d'une manifeçtation de volonté de l'Etat riverain ; mais il 
faut que cette volont4 rencontre l'accord formel ou tacite des 
volontés des autres États intéressés." 

136. The alternative and &ceptable solution is progressive 
int ernaitional co-operation lit conservation and protection of fisheries 
and this 1s t h e  çolution which is gradudy being mrked out in 
State pmctice as conventions like that of r949 for f i e  Norîh-West 
Atlantic n e a  testify, The relationship hetwem Norway and the 
United Kingdom in the last tkree decades clearly shows the latter's 
desire to reach agreement on fishery regdation m d  conservation 
measUres, 

At the close of the I O Z ~ - I ~ Z L ;  discussion~ the United Kingdom . 
informed Norway that lt was prepared to canclude a convention 
dealhg with temitortal waters and another on the lines of the Anglo- 
Danish Convention of Igor regulating fiçheries ciutçfd~ territonal 
waters north of latitude 61" norih. Nori~av was also invited to  
accede t o  the North Sea Fisheries ~ o n v m t b n ~  but in the event 
no agreement waç reached. After the promulgation of the 1935 
Decree the United Kingdom Gavmmest again appraaçhed the 
Norwegian Goverment with suggestions for t h e  regdation of 
fishing off the Norrvegian coast. A draft fishery convention on 
the lines of exist ing mgulatory conventions w as f orrnulat ed during 
discussiom heId hetween expsrts of the two countries in 1938 and 
was, by agreement, submitted for the information of the respective 
f~shing interestci. The wcnr intermed beforc any agreement was 
reached, but during the International Fishery Conference of j943 
and subsequently, further efforts were made by the United Kingdom 
to formulate another .draft coqvention, but rvithout success. No 
deubt, consmation and prritectioa mesures must take account . 

of açtud fishing interests, but consen-atiorr and fiçhing monopolies 
are two w h d y  different cibjectlv~s. The problems of territ O -id 
waters and of conservatian of the Tesources of the high seas have 
no necessary connection although the y are often confused (Leonara, 
Xderaa t ioml  Regulation of Fishries (I 944, published by Carnegje 
E n d o m e n t  for International Peace, pp. 5-6). When every effort 
is behg made to increaçe internat io na1 co-operation in the economic 



field, it would be a retrograde step ta extend national monopolies 
in the sphere of fisheties. Such externions require the concumnce 
of othtr States and in ternational praçt ice @ves no indication that 
States in genetal are lilling to give that contumace, The United 
Kingdam Govemment has frequen tly dispIayed its readiriess t O 

participate in international rneasures of cgnçervation and strungly 
kaintains that it is dong fie path of international CO-operatiori, 
not unilaterai encroaçhmentç, that the solution of new problems iç 
to be faund. 

F~eedom of suaigation 0% the high seas and of Fig32t th~ough ths free 
S $ ~ L  abme those s m s  me basic p.a'~&@cs of i ~ t e r m t i o m d  Law, 

7'Ize ~ n d m  edmséon of ie~ritoril&l waters By States secassarz'ly 
inurilaes ihe iimatabim of àoth these f reedo~ws 
137- The Nanvegian contention that the whole nature of the 

~ ~ o b l e r n  of territorid waters haç been changed by new develop- 
ments in ballishcs a d  in fisfring techniques is therefore very far 
frorn being bue. In any event, the argument that the third, and 
most vifal, basic factor, freedom of internat iond  riavigation, ne& 
no longer be regarded, because eveqwne is agreed abont the right 
of innocent passage, is altogether iiiadmissible. 

The right of innocent passage is certainly an estabfished rule of 
international law, but for foreigrt merchant shipping there i s  a vast 

- difference betmen a rkgime of high seas and a rhgime of territorid 
waters. On f he lcgh seas a ship is st~bject only to the jurisdiction 
of its ocvn flag State-apad from the question of a contiguous 
zone in cuçtoms and çimilar matters. Withiri territorial waters, 
howcver, a ship is in addition absolutely subjcct: to the laws md 
adminiçtration of the coastal State with dl the liability t o  inter- 
ference which that position enta&, Unhappily, the attitude of 
States towards foreign merchant shipping is not alrvrtys such that 
exterisions of State sovereiptg mer  the high seas can be çonsidered 
as nnattmded with prejudicr: t o  the freedorn of international 
navigation. It would therefore 'be a grave mistake in appmaching 
tlic problem of tmitori,zI waters to-day to exclüde £rom the calcula-. 
hon. the ïmpnr.tancu of sechring tlie maximum freeclom of inter- 
riational navigation. 

The tnith iç that modem technicd progres has greatly incrsased, 
not diminished, the  importance of the principle of the freedom of 
the seas in its aspect of h d o m  of navigation. The volurne of morld 
shipging in the haIf-centurv between x886 and 1936 trebled in six, 
rising from just over 21 m a o n  tons to 65 million tons, and is now 
in the region of 80 million tons..Moreover, the modern tendencg 
has b e n  for more ând more individuai Stateç to establish their own 
ocean-going mercantile marines so that an increasing number of 
States is vitally rrr'terested in the maintenance of the boundaries 
of the high seas as the free waterways of international maritime 
t r ~ c .  
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Anohhm considetatien is the clevelopment of internat ional air 

.trafic, since the bomdaries of the high seas are equally the bonnd- 
ariçis of 4 the international air space. Every encroachrnent of State 
sovereignty on the high seas i ç  thus equally an encroachrnent on thci. 
h e  air space. 

S e d e ~ t a r y  fislamaes as un exce#tipn to the fvcetEwm of higk seas fiheries 
(Faras. 235-237 of the Counter-Mernonal) 

138- Nonvay, in paragraph 235 of the dounter-~emorial, d m  
.attention to the well-laorun claims of certain States to difiemnt 
forms of sedentary fisberies such as pearl, opter and sponge fisheries. 
In this connection it iç important to  observe 

(a) that daims of tliis kind 1.el~te to things which are attached 
t o  the sea bcd, (Gide1 la the quotation cited ia paragraph 235 
of the Counter-Mernorial mentions two meanings to "seden- 
tary fiçhenes", but in fact it is t he  first: rneaning mentioned 
by him \hich is the correct one) ; 

( b )  such daims go with claims t a  the bed of the sea itslf and 
are in fact clnims to land which may ,previoiiçly have heen 
res nldlius but \vas in fact capable of occupation ; 

f i )  snch claims are aiialogous ta and indeed perhaps the fere- 
runner of claims ta the contine~itai shelf ; 

(a) the daims do not affect in, any way the waters above the 
sea bed or the fiçheries In these waters. 

T t  is not, howrevm, clear frwrti t h e  Cornter-Mernorial what is the 
particular conclusion that Nortvay asks the Court t o  draw from the 
existence of such sedentary fisherics because Norrvay has not in 
a i s  case clairned that she pnssesses exdusive fisheries oiitside the 
coastal waters oves which, in her view, she is entitled to assert 
fil11 sovereignty under the vleç  of international law. Certainly, the 
existence of these exceptional claims to fisheries on the sea bed 
is no indication that international l a ~ v  mcognizes any right in a 
State t o  appropriate exclusive fisheries in the £ree waters of the 
Iiigh seas without the assent of uther States. The States which make 
the daims disclah any intentioll of appropriating fisheries other 
than the sedentary fisheris on the sea bed. Thus a Foreign Office 
staternent in the Home of Commom on 30th May, 1923, explaining 
tlie United Kingdom Government \ attitude in regard to f i e  Ceylon 
par1 fishcries said {Haward, Vol. 164, c o l m s  1261-1262) : - 

"Some of these [pearl] baniis are more tlian 3 miles from the 
sliore, but' where they are situated nnder the high seas, the daim to 
sovereignty and contsoi is IEmited in extent ta the area of the banks, 
and does not affect the rights of navigation or oi ordinary fishing 
in the wafcrs above tfie hariks." 
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States t o  deni the daim of the coastal State t o  any territorial waters 
at all. ' 

Norway does not, as has bem stated, go as iar as khi$. She agrets 
-as she is bound to do if she is t a  retain any area of exclusive 
rights in coastal watcrs-that the exercise of sovmeignt y ooer the 
sea is çonfined vvithm certain limits and that, in fixing the extent 
of its maritime territory, a State must conforni t o  a principle of 
custamary law, 

140. Thc applicable ptinciple of crrstomary law iç said by Norway 
to be that-a State's maritime tenitory is restricfed to adjacent 
waters, narnely, to those waters whicli may be comidered as acces- 
sory tci the land. Waters accessory to tlie land are then furthet 
defined as those waters which Eh coasiul SdaZe hm the ~ o w w  ti~ @$YU- 
+riate or occufy l and irr. regard t o  cvhich its legitimate intexests = 
j ustif y its pretensions, The points containcd in Nompay's definition 
of'the true principle are no doubt considerations wliich have played 
some part in the devdopment of the doctrine of territorial waters. 
But t hey  are quite inailequate to express the madern principles of 
customary Eaw repla thg the limits of a State's maritime terri- 
tory3, Morway h e ~ e l f  maintains that the modern law is a com- 
promise between the freedom of the hi& çeas and a coastaI State's 
right to maritime territory. There is IittJe trace of this compromise 
in Norway's formula, which éreats the law of terntonal waters solely 
fmm the point of view of the ccoastd State and takes no account of 
the interest of ilie community of States in the freedom of the seas.' 

141. The Nonvegian formula of "legitilnate intereçts" appwently 
means that the interests of the masta4 State are trr be adjudgecl 
legitimate or illegitimate simply hy reference to the supposecl needs 
of the coastal State as detemined by the State itself. In thxt event 
the formula is nothing but a pulite way of sxying that the M g  of 
its territorial waters iç at the discretion-and at the arbitrary dis- 
cretion-of the coastal State '. lndeed, if this is what the formula 
means, it ha$ almost les Iegal con tent than the. Nonvegian-Swedish 
formula for base-lines proposed at the 1930 Conference, to which 

. reference was made in paragraph 138 of the United Kingdam's 
Mernorial. Giddk comment on the latter formula applies tvith the 
same force ta the so-çalied principle of customary law for coastd 
waters now advanced by Nonvay, namely : 

Tbis appemrs tm ibe h g e d  on. a quotatioa fmrn Vdmss. 
'îhk second &ment in the paposition appears to Ise based on qnotakiw frmn 

Fsançois and Westijke. 
Nor did Verdrass, F~an~ois ,  or Wrstlakc pnt thesé considerations ionvard as 

such. 
This is virtualty eqnivalent t o  wying that t h m  iç no law cm the subject aR ai1 

and that internztiortal law on this point simply allows every Çtate tc daim w h a t  
it likes m d  obliges brker Srlades ln  vecagfiiz& f ie  .cdaiwa, a proposition denied hy Gide1 
and not affirmecl by any auth6rity which the Unitcd Kingdom has beeIi able to-trace. 





144. Westiake's treatrnent of t h e  law of territorial waters (see 
para. 242 of Counter-Memoial) admittedy explains t he  philos+ 
phical basis of the cwstal State's rights by referençe t o  itç ability 
to  appropriate the waters and its legitimate interest in doing so. ft 
is unnecessary t o  consider whether occupxtion is the hasis of the 
doctrine of territorial waters ; Rsestacl strongly denied this. In any 
case FVestlake, in succeeding pamgraphs,.indicates clearlv that other 
States have a Say in ang atternpt bg a coastnl State to extend its 
territorial waters bejrond i t s  existiag Iimts. 

I The Tewitmiczl Wdtlg~.~ Jum'sdicti~w Act, 1878 
145, In parapph 242 of the Conntex=Memorial cc-rtain observa- 

tions are made with regard t o  the British Territorial Waters Juris- 
diction Act. It is h s t  of al1 dcsirable to recdl the circumstaaces 
\hich caused the passing of this Act. In a tzrell-known case (R. v, 
Keyn; 1876, L-R. Exchequer Div. 63 ; ciften refemed to as the case 
of the Fra~coniaj, a majoritÿ of the Engliçh Court of Crown Cases 
Reservtd held that EngIish municipal law had nat conferred on the 
Courts in the United Kingdom jurisdiction to deal with criminal 
offences cornmittecl in territorial waters, Ehough the Court indiçated 
that by international law it might be pex~nissible for the Crown to 
exercise siich jurisdiction 1. On the other hancl, there waç nu doubt 
that the English Courts under the exiçting law had jurisdiction over 
dl criminal offences committed in bays or other national waters. 
The purpose, t herefore, of the Act was t o  deal with jurisdiction in 
the belt of territorial waters runnirrg outside the coast line and out- 
side the lirnits of internal waters. In other words, the expression 
"territorial waters" used in t.he Act is used in a st-sictly correct and 
technical sense and not as a general expression cavering bays 
as weli. 

The fdowing are the provisiuns of the Territorial Waters Juris- 
diction Act tvhich may be said to be relevant : 

Pre@mBEe 
"15rhereas the rightful jurisdicfion of Het Majesty, her heirs and 

succssors, extends and bas always extended #ver the open seas 
adjamnt ta the coats of the United Kingdom and of a i i  0th- 
parts of Her Majesty's dominions t o  such a distance as is necessary 
for the defence and. secunty of suc11 dominions : 

And whereas it k expehent that dl offences cammitted on the 
open sea within a certain distance of the coasts of the United 
Hrngdom and of dl other parts of Mer - Majesty's ' dominions, by 
whomsuever committed, should t e  dealt with according to law :" 

"2. An offence committed by a person, whether he is or is not a 
subjtct of Her Majesty, on the open sea withln the territorld 

1 Thm i~ a certah ciidarity betwem tMs case and ttie decision of the N o m  
giaa Supreme Cour t  in Uie case of tlic DMS JEa%d, which i~ discussed in paras. 82-83 
above. 



waters of Ber Maj est y's dominions, is an off ence within the juriçdic- 
tion of the Admiral, dthough it may have been committed on. 
board or by means of a foreign ship, an8 the person who c~mrnitted. 
such offence may be arre-sted, tried, and pwished accordingly." 

' '5.  Nothhg in this Act conwned shd be construed ta lx in 
derogation of an7 rightful jnrisdictirin of Her Majeçty, her heirs or- 
çaccessors, under the law of nations, or to d e c t  or prejudice any 
jurisdiction canfened by Act of Par.rliament or now by law existing 
in relation t o  focireign ships or in relation to persons on board such. 
ships." 

"7. 'The territorial waters of Her Majesty's dominions', in. 
reference to the %a, means such part of the sea adjacent to the 
coast of the United Kingdom, or the coast of some other part of 
Her Majesty'F. dominions, as is deemed by international Law tri be 
tvithin t h e  tmitoriai sovereignty ~f Her blajesty ; and for the 
purpose of any offence declared by th%- Act to be ivitliin the jaris- 
diction of the Admiral, any part of the open sea witkin one marine- 
league of the çoast measurd f m  low-water mark shall be decmed. 
t o  be open sen within thl: territorial waters of Her Majesty's domi- 
nions." 

As is natural, the Nomegian Government bases most of its comment: 
upon the frrst recital in the prearnble mhkh states "the jurisdiction 
of IXer Majtacsty, her heirs and saccessurs, extends and has dways. 
extended over fhe open seas adjacent to the coasts of the United 
Kingdom and of a11 other parts of Zler hlajesty's dominions t u  such 
a distance as is neçessary for the defence and security of such. 
dminions". No doubt, this reçital in the preamble was iduenced. 
by the incorrect view of the canon-range principle which mas to. 
be found very much in tlie books of the time but which, as stated. 
in paragraphs 112-113 above, the researçhes of Rzstad md Wdker. 
have shown to be totally incorrect. Speeches made in Parliament 
during the passhg of the Act Indlcate ihat this trtas W. While this. 
recital in the preamble is evidence of vje~vs entertained by sornev 
people in the United ICingdom at that tirne, the preamble ha$ no 
operative force and the Crown haç not exwcised jurisdiction outside. 
the 3-rnile Limit, in the nineteenth century or lates, except t1m.t there- 
had been earlier in the mineteenth century a wntigiious zone juris- 
diction execcisd d e r  what are often referred to as the Hovering- 
Acts but ~vhich had dready been repealed in 1876 1. Tndeed, the. 

1 The prmcipal Hovermg A c h  were as f01hw-s * 
(i) An Act of f 736 (9 &a. II, ç. 35). This fixed a ~ r n i l c  distance from thc criask 

for the enfritcement of custums and excise la!+%. 
(5) Aa,Acf: of 1764 (4 Eeo. III, c. 7 5 ) .  This.ptovided that, if a ship w a b  fmnd 

hovering mthin 2 Ieagues a£ thc shore, the rwse l  and gmds wex liablc- 
ho bç forfeited. 

[Ci) Ari. hck of tSzg (4 Gm. IV, c .  75).  This fixed 2 leagueç from the short! as the. 
distance for quarantim rcgnlatinns. 

(iv] A n  act of rS53 (16 and 17 TTict., c .  107). This providcd for the forfeiture of- 
a- ship belanging whally or in part to Her Majesty's subjects, or having: 
hdf the pesons on board siibjccts of Her Majesty, founa with prohibiteb 



United States rnernber af the League of Nations Cornmittee of 
Expcrts said of the preamble in 1926 (A. J.I. L., Vol. 20, Speçial 
Çupplernent, p. 136)) ITkis broad declaration is, ';o far as the undes- 
signed has been able to discover, suppmted by ne  modern authorlty 
and is no longer maintahed biy the Governnierit of Great Britain." 

The first paragaph of Section 5 is merely designed t o  preserve 
any rights of juridiction vcsted in the Crow under intemational 
latv by treaty or otherwise. [Section 6 qxcially saves jurisdiction 
over piracy.) 

The 0th- provision which c d s  f o ~  comment is the definition of 
territorial waters (Section T ) ,  and it lnll be seen that  it falis into twr, 
parts. First, the definition says thai territorial waters means such 
part af the sea adjacent to the caast as is derneci by international 
law t o  he wit-hin the territorial sovereignty of Her BIajesty, The 
second p& of the definition &es 3 miles for the purpose of the 
crhinal jurisdiction conferred on the Courts by the Act in question, 
It is the lad part of the dekition which, together with Section 2, 
is seally the one g e n t i v e  provison of the Act, and the question 
may be asked why this operative part was so carefdly limited tû 
one partiçular l o m  of jurisdiction. The cxpImation lies in the fact 
t ha t  it [vas uncertain at that tirne tvhether or not 3 miles w-ould 
remain the fimit under international law, and, indeed, whether the 
policy of Her Majesty's C~vernment  would he to advocate the 
retention of a 3-mile Iimit or to  urge a wider h i t .  So the l~islature 
carefdty Iirnited the Act to the pretise purpose for which it was 
enacted. If, by convention or otherwise, international law were 
dta the Act to develop in the directipn of allowing a &der Ilmit, 
it would not have been necessary to amend the Act of 2878 unles, 
of.course, the United Kingdom desired t o  make use of the new 
possibility f o extend its criminal jrrrisdiction t o  a wider limit. 

The Umited Kigtgdom km corzsi$kagy $vofeskd ugaixst extmslimts of 
&wi!o&i waters 6eywzd th ps-ije Limit 

146. The idea that: under international law tenitorhl waters 
mlght Be extended up to  the bit of cannon range has completely 
rtisappued, whïie the praçtice of the United Ringdom from 184r, 

nrticies on board wÏ+hin a distance of h r n  4 8 leagiies of the  coast ( a m d -  . 
ing to the di f i ent  rqions çpecified in the Act). T b  Act., it is to be ndted, 
dlstjriguished between British and fmeign vesscls, impming more scvere 
xegulations QU the former. - 

A n  this Iegisiation was r~pealeü by fia Cnstorns Consalidatien Act, r876 (39 and 
40 Vict., c. 36).  (See section 288 of the Act and Schedule A.) Section 179 of the 
new Act continned to impose penalties On British or ia,rgt?ly British vessels np ta 
3 leagues from. Uie shore ; but all customs md revenue regulationç outside the 
3-mil~ limit urere semovod so f ~ r  as forci,% vessls were concerned. Therefom, in 
i-ty Mmorandum of Shc 14th July, 1923, tu the United Stateç Gwerriment,thc 
Unitcd E m g h  Gmernment correctIp decribsd t h i a  Act as t h e  Act "by which 
Btitish municipal Iegislaeion war made t o  conform uith international law" (see 
Jessup, The Law iof Terrilorial Wafe~s, p. m). 
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when disputes arme with Spain concmning Spain's clahm to a 
6-mile limi t' of territorial ~v-vaterç (Smith, Great Britaia asd the L M ~ J  
of N a t i o ~ ~ ,  Vol. II, p. r80), up t o  the present day, shows that she 
has conçistently protested against extensions of territorid waters 
beyond what she conceived to be the legd limit of 3 miles established 
by t h e  consent of nations. 

147. The United Kingdom accordingly submib that the Norwe- 
gian Goverzlmen t's f orm dation of an alleged basic lxincipk govern- 
ing the  determination of a State's coastal waters is vitally defdctive 
because (G )  it ornits to allow any weight t~ the interest of othcr 

. States in the s,et tlernent of the fmntiers between the high seas and 
exclusive national waters (paras. 139-142 above) ; (b )  the formula 
disregards the element of the cament of other States,. and k thus in 
codict  wit h tlie most fundamental n o m  of custornary law which 
Norway herself invokes in paragaph5 256-260 of the Couter- 
Mernorial (pards. 117-119 above) ; (c) it is in fact conhdicted By 
the w h l e  long history of the law of territorial waters and of inter- 
national disputes regarding the limits of maritime territory Iparas. 
110-116 above) ; ( d l  it is contradicted by the work of the 1930 COR- 
ference, the great abject of tvhich was ts achievc a precise fixation 
of the lirnitç of the territorial waters of every State as limits uni- 
vmaiiy accepted by al1 States and thus put an end to  disputes 

i 
. between individual States (paras. 117-121 above) ; (e)  it is contra- 

,dicteci by modern practice and most recently of al1 by the Datush 
and Swedish notes çoncerning territorial waters in the Baltic (para. 
xzo above). 
To put the matfer more simply, the aUeged doctrine of maritirne 

territory advanced by Nomay is nok, and never has becn, a rule 
.of law. 

The United Tcingdorn Goverment, in the Tight of the above 
observations, dms nat t b k  it necessary t o  cite further authmity 
for the proposition that the eçtablished concept of maritime territory 
in  international law is of a zone of territarial sea of an even and 

, determinate width appended to the territory (including its inland 
waters) of a State. Shat t h m  is no lack of hhigh authurity may be 

. j u d g ~ l  f r m  the fdowing language used by Professor. (now Judge) 
Basdevant in an article cited mare than once by Norway ( R e v ~ e  
gddrale de Droit ir~tematimal @hE.Gc (19~2)~ Vol. XIX, at p. 566), 
where he m i t e s  of : 

"la conception classique de la mer territoriale qui voit en elle une 
bande de mer d'une étendue ddtemrinée sur laquelle l'ktat Rverain 
exerce la souverainet& ou des droits de wuverainet6"- 



CHAPTER II.-VIEWS OF THE U N ~ D  KINGDOM G O V E ~ E N T  
FONCERNING THE PRZNQlvAL ZEGAL ISSUES IN THIS CASE 

(Para. 243 of the Counter-Mernorial) 

148, The Nomegian Gavement,  in p a v a p h  243 of the 
Goun ter-Mernorial, asks for a c ldca t ion  conçerning the acceptame 
of the Norwegian c l a h  to a 4-mile bheries zone by the United 
Kingdom Governrnen t in the present proceehgs, In fact, two q u e 5  
tions arise : f 11 why the United Kingdom now adopts a different 
attitude frorn that ivhich it previously ado~ted : (2) what is the 
exact effect of the admissions contained in paragraph 2 of the 
Mernorial 7 It rnay be converiient t o  anster the second question 
first. The United Kingdom Goverment is not a s h g  the Court to 
give. a judgrnent dependent for i t s  effect on a hypothcsis which Ehe , 

Unitecl Kingdom Goverment: couLd aftenvards repudiate by its 
unilateral act. Such a course would be unacceptable to the Court. 
Rtorenver, i t  would be inconsistent wit h the United, Kingdom 
Government's own purpose in having recouIsc to the Court- 
namely, a final settlement of the dispute. The admission now made 
'knnot be withdrawn after the judgment ; the judgment dven on 
the basis of the admission will be binding on 130th Parties. 

The anstver to  the iirst question is given in the imrnediateky 
folluwing paragraphç, but it may be remarked hem that the  change 
in the attitude of the United Kingdom was not sa abrupt as migl~t 
appear. In the first p l s e  the red line, about which so rnuch is said 
in Part 1 of the Mernoriai, Gounter-Rlemoria and Replply, $vas based 
on four miles, and had Nonvay chosen to  maintain the red line 
modus vivendi, it is likely tl.iat it would have remained indefinitely 
'il3 force. Secondly, the Un-ited lCingdorn after z93a, in hi-r efforts to 
settlc the dispute hy agreement (viz. the tdks in Oslo in 1938 and 
in London in xg48-rg4g), did not insist on any psopasls under 
which Nonvay wodd  accept the 3-mil e limit as a general prinçiple. 
The proposais then producedwmc for l i n s  on t h e  chart pitt forward 
merely as ad hoc compromises and not a$ following any defined 
principles of deLimitation. There is no doubt, I~owever, that these 
lines were easier r o  reconcile with a 4-mile than with a 3-raile iirnit. 

~ 149. The expZanation of the United Ringdom Government's 
attitude in regard t o  thé Norwegian 4-mile liinit is t o  bc found in 
its conclusions cancerning the implications znd nesuIts of t h e  failme 
of the 1930 Conferenes, which are set out in paras. 117-121 above. 
The failure of that Conference, as has thme been pointed out, did 
not, ancl corild nat, sweèp away the existing practiçe and still less 
could it alter the consensual basis of custornary Eaw, In consequence 
evcry Statc iç entitled to a 3-mile zone of teniturial sea as against 



every 0the-r State because ail accept at Imst that Iimit. But a clab 
to a zone in excess of 3 miles is valid against mother State o d y  if 
it c m  affrmatively be show11 either t o  have been açquiesced in by 
the State concerned or to have becorne an estabiished part of the 
intenationai order by long usage so as to raise a presilniption of 
açquiescence. In other words, a daim in exceçs of 3 miIes, if it is 
to he legally enforceable, must be shown in one way or the other to 
be an ~ t a b l i s b d  right with respect to the State against n~hicll it is 
açserted. 
I jo. The Norwegian daim t o  a 4-mile beit, a.s bas been show11 by 

R a t a d  and other witers, can be h a c d  back to dates in the 
eighteenth century (the Rescript of 13th Juae, 1745~ quoted in 
Annex 6, No. 4, of the Coiinter-Mernorial) before the adoption of 
the 3 - d e  limit in international practice and indeed befûre Gdiani's 
proposa1 tha'c 3 miles shoulcl be mbstituted for the rough measme 
of cannon range. During most of the nineteenth century the dif- 
ference between the Smndinaviatl b i t  as being a 4 - d e  leagne and 
ttle generally applied limit of a marine league of 3 miles made littie 
impact on the consçiousness of non-Swndinzvian States. Towards 
the end of Jlie century, when the question of extending the 3-mile 
limit was- agitated both behveen States and arnong jwkts, the 
distinct Scandinavian practice became more svidely maîized. But by 
then the pulicy of the United ICingdorn and certain ather States was 
king oriented towards uaivemalizing what many had assumed \vas 
an accepted limit in the practice of States. The Unitcd Kingdom 

. dechnecf t o  reçognize the larger Nomegian limit. The misuse of 
. neutrd territorial waters and, in particular, of Norwegian waters by 
German U-hoats in the 1914-19x8 War did nothing to make the 
United W d o m  change Ber mind ancl during the Anglo-Norwegian 
negotiationç of r gzq- 1925 the United Kingdom a t t e m p t d  to induce 
N o m y  to accept 3 miles. At thc  1930 Conference, the United 
Kingdom maintaineci her resistance to the recognition of Norway's 
+mile lirnit as an exceptional historic c lah  hoping for a general 
decisioxi In favour of 3 d e s .  But the conference failed ta reach 
sach a decisiou arid as a result the United Kingdom has had to 
consides whether the Norwegian c l a h  t o  4 miles is established on 
historic gronnds. So far as concerns fishenes tha 4-mile h t  has 
been operated in practice for a niunber of years vnder the  red ïine 
m o d ~ s  uiuendi, 

151. The United Kingdam Government therefore decided In 
thex proceedings to recognize Nonvay's right to a 4-mile maritime 
ibelt and in doMg so it thus açyuiesces in Nornay's exceptional daim 
t o  a zone of territorial sea extending uver a Scandinavian Teague of 
4 sea miles l. The reasons whfch had finally Jed the United Kingdam - 

l Intemational law d m  not admit, e x q t  by convention or prescription, 
exclusive fisahg rigiitfc ouhide terrikartai watcrs and Numy"ç historie title is nat 
M, a 4-1niIe lirnit for fisbing but t o  4 miles limit for tcmitorial watcrs gcneraiI y, with 

p ~ ~ ~ i b l e  exception (a point nobin issue rn this case) d nentrality in timc of \var. 
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Government in the particular case of Xonvay to acquiesce in this 
exception to the 3-mile Iirnit are : 

(a)  the cuitiquity of the Nnirwegian da im reaching back to a 
period befare the formulation of the 3-rniIe hmit tvhich 
Uldeed may have drawn itt inspiration in the mind of Galiani 
from the eighteenth-century Scandinavian practice : 

( b )  the persistent advancement of her Iarger c lah  by 'Morny 
throughout the period of the exiçtençc of the 3-mile limit and 
its unbroken assertion against other States exccpt in regard 
to neutrality during the  two World Wars ; and 

(c) the increasing disposition to-day to  acquiesce in Nonvay's 
titIe to a +mile zone of territorial sea on the two grounds 
stated in (a) and (b) .  

I 52. The United Kingdom Govemment at the same tinie seafirrns 
t ha t  in its view the onIy Iirnit for the width of the maritime belt 
which has the general agreement of States in international practice 
i s  the 3-mile limit. The United Kingdom Governrnent declines to 
regard as binding on itself or its nationals any daim to a belt in 
excesç of 3 miles which it has not accepted vis-Ù-vis the particular 
State asserting the claim. The Norwegian daim rvbich it has new 
~ecogmized extends lo 4 sea miles a.nd no mmc and, in the silbmission 
of the United Kingdam Government, Nonvay is only ehtitled to 
assert against the United Kingdom in these or any other proceed- 
ings a fixed zone of precisely 4 sea miles. 

Ufiited KingHo% view as to thfi $ r o p ~ r  li~r%Zt of Nomeiegian te~~"b~torz'al 
w a t m  

(Para. 244 of the Counter-Mernorial) 

153. With reference to  paragaph 244 of thc Gounter-Mernorial, 
thc United Kingdom Govemment is now filing the charts (Annex 35) 
showing wlierc, in its submissfon, and in açcotdance with the 
principles of iriternational law applicable in the matter, including 
Nonvay 's  claims on historic grounds, the outer limit and the base- 
points should be drawn for the zone off the Nosrvegian coasts which 
is now in dispute. A fuIl explmation of these çhasts is given in 
Chapter V of Part IT of this Reply. Briefly, the  pecked green line 
.on these charts repsesent the outside lirnit of Nonvegian tenitonal  
waters. A fim green Iine represents the hase-lke wl-iere it departs 
from the coast because of bays or fjords which are internd waters. 
In addition the base-points on the mainland islands or rocks which 
are signdïcant for delirniting the outer line are shown as green dots. 
It was necessary for the Government of the United Kingdom to 
knaw, before defini tely fi ling these charts, what case on prescriptive 

- ot historic grounds (the onus is indisputably on Norivay here) 
the Nonregian Govemment ivould make-particularly to  fj  otdç 
or other enclosed waters. 
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U~i ted  Kingdom niew eiht th 1eggaE valz'diiy of the basclines of the 
Royal Dwee o j  1935 is the sole i $ s s ~  iz fhe j3u8senl case 

(para. 245 of the Counter-Mernorial) 

154. The exclusive fisheries t o  which a State is entitled under 
in ternational law-apart from seden tary fisheries-are restricted 
t o  itç national waters together with the belt of its territorial sea 
tvhich in Nunvay'ç case is 4 sea miles ~Gde. 'fie United Kingdom 
admits the Nowegian daim to a belt of 4 miles but ernphatically 
denies that  Nonvay can clairn mote. IIt is cornmon ground that for 
fishery purposes the distinction between national and territorial 
waters is ïmmaterial in the sensc that  foreign fishermen may be 
excludeci from either form of coastal waters. But the total area of 
a State's exclusive fisheries under the settlcd practice of States is 
obtained by delimiting its maritime belts dong the whole length 
of its national territory including its natioad waters. The sa-called 
base-lines of the territorial sea arc nothing biit the limits of the 
coastal State's land territory and internal waters and, as suçh, 
are a cardinal factor in deterrnining the total extent of its exclnsive 
fisbenes. 

r55. Nomay, an the assumption that there are no d e s  of Inter- 
national latv deterrnining the width of the maritime belt, argues 
that it iç nonsensicai to attacli any importance to base-lines. If a 
Statc can fix its own bread th of territorial waters, international law, 
so Noruray cantends, is only conçerned with the total area of çoastal 
waters IIt has akeady been shown tha t  the açsurnption on tvhich 
this argument is based is rvithout any foundation in international 
Iaw because Narway is entitled to a zone of territorial sea 4 sea 
miles; in extent and ne more. Consequently this argument also is 
wit hou t an'y foundation. 

It I s  indeed difficiitt lo behevc that Norway's argument coricern- 
ing tlie irrelevance of baselines is scriously intended, For no prin- 
ciple is better, or more çleariy, established than that a State's 
coastal waters consist of national waters plus a bdt of territorial 
sea extending along tlie boundaries of its land territory and in  ternal 
waters. It is unnecessary to cite aiithority for a principle which 
has manifestecl itself in the unbroken practice of States for at l e s t  
150 years and tu tvhich the Norwegian Royal decree undw litrgation 
in the p~esent case itself Bears lvitness 3. The anly exceptions tu 
this psactice are a few recent daims to a r e s  of sea superjacent 
to  the continental shelf which are noveI and çontesled (see para. 125 
above). 

1 Wherever the eapreçsions "national" or "internal" watem arc used in th is  
Rcply, it rckrs to watcn other thm territorial waters and the high seas. 

1.e. territorial waters pliis intemal waters. 
Sincc tlir! dmreo purports to ix based on thc RoyaI Rescript of rStz and 

thc latter is hascd on a lirnit nf four miles, 



156. It is also diffrcult to understand how Norway" argument 
that base-lines are of no r e h c e  in fixing the limitç of coastal 
waters cas be reconciled with her own formulation of the true norm 
of a Statens maritime tenitory. [Counter-Mernorial, para. 2 4 , )  If 
maritime tersitory conçists of tth evatters properlv accessory to the 
coast of a State, it is presurnably nkces~ary to h o w  what in Taw 
constitates the  c o s t  of a particular State. 

The J~m$im of the Court i* deciding I\romay's base-12~es 
' (Para. 246 of the Cornter-Mernorial) 

r57. Norlrvay, in paragraph 246 nf t'fie Counter-Memorid, corn- 
plains that the Unitéd Icingdom Gavernrnent in its application to 
the Court bas t o  some extent invoked the junsdiction of t he  Court 
ex W ~ M O  et  hono under Article 38 (2) of the Statute wifhout the a p e -  
ment of Norway, She contends that if the Court lays d o m  precise 
rules for fixing the baselines, these wiU trace thernçelves on the 
map autamatiçally, On the other hand, if the Court only Iays doma 
general prinçiples whic h leave the Nonvegian Goverment a measlire 
of choice in the lines mhich it may prescrihe for safeguarding Nos- 
way's legrtirnate interests. then there is no occaciion for the Court 
t o  be asked ta exercise a jurisdiction which belongs ta Norway. 

x58. The United Kingdom Gvernment, in invithg the Court to 
delimit the base-lines, which are the suhject-matter of the dispute, 
had 20 intention of hvokrng and does not invoke ,4rtide 38 (2) 
of the Statute. Xt had in rnind the possf'brlity that, if the Court lays 
d o m  pnclse sules for the delimitation of the base-lines fhnre may 
shll be minor difçerences as t o  the  geapphical fücts t o  which the 
rules apply. T t  alsa had in rnind the possibfity that the p~ecise 
detemination of the extent of any historic ivaters, t o  which Nonvay 
may bc fciund t o  be entitled, may depend on evidence as ml1 as 
rdes of law. " f i e  United Kingdom Govemtnerrt is accordingly . 
of the opinion that it is legallg proper under Article 38 (1) of the 
Statute of the Court, .and that it rnay be practicdly convenknt 
for the Court, in certain circumstances, actually t o  delimit the 
Norwegian bm-lines. Xt is, however, contenir at bhis stage to reserve 
j t s  rigl-lit to take up the matter agah lates in the light of al1 the ' 
evidence adduced hy Norway or, at the  end of the case, in t h e  liglit 
of the Court's decision, 

159. On the  uthcr hand, it recognizes that if the Ca~irt's decision 
should leave Norway with a mesure of discretion in the choice 
of its base-lines, then the anly right possessed by the Uni td  King- 
dom will be to challenge t h  exercise of Nanvay ' s  c hojçe if it ~hould 
have b e n  exercised inconsistently with the rules laid down by 
the Cou*, 



Atzich 38 (1) (b) of the S t d ~ t e  of &e Coud a d  * r i ~ t t ~ ~ m ~ t i ~ ~ a l  
czutom as cuidanc~ of a general firactke ac~p ted:  as lam" 

(Pams. 247-252 of the Counter-Mernorial) 

r6a. The United Ringdom Gvernment agees with the state- 
ment in paragaph 250 of the Countm-Memarial that the law appli- 
cable ,in fdw present case is essentially customary internatitionai law 
wkch means that, under Article 38 (1) of its Statute, t h e  Court 
is to applp "international custom, as evidence of a general practice 
accepted as law ". The United Kingdom Government also secognizm 
that, for a ciistom to be applicable as Iaw, it nznst invnlve tlie ele- 
ment of apinio in the limited sense that it must be: distinguish- 
able from a usage of rnere convenience or comity. The United King- 
dom Government doeç nut, however, nnderstand the Pemment 
Court of Internationd Juçtice to have decided in the "Lotzcs" 
casa (Series A, No. ro) that whenever a psactice iç invaked as having 
the chamcter of law, specik prmf must be given of the suhjectiv~ 
intentions of States in regard t o  ' the pmctice, The Court, dealing 
with an argument that tlie absençe of the exercise of criminal 
jutidictlon bg States against pcrsons on foreign merchant vasels 
in rega~d t O occurrences on the high seas i ndicatd a rule of custorn- 
ary law that no such jwisdiction existed, said (in a passage the 
last three liaes only of rvhich are quotcd in paragraph 25r 05 the 
Cornter-Mernorial) : 

"Even if the rarity of tire judicial decisiom to be found among 
the reported cases mre suffitient to prove in point of face the 
cirçumstances xlleged by the Agmt of tlie French Government, it 
tvould merely show that States liad oftcn, in prdctice, abstained 
frorn institutkg criininal proceedings, and not that they recognized 
themxlves as being obliged to do so ; for ody if such abstention 
were based on theu being conscious of having a duty to  abstain 
would it be possible t o  speak of ai international custarn'". 28). 

It iç to be observed that the @-art waç hwe: rnetely declining to 
deduce a mle of customry law negatively from the absence of 
action by States on the ground that in the particular circmtances 
it was impossible to infer that  the inaction resüîted from a con- 

. viction of IegaE obligation rather than from an exerciçe of disuetion, 
Indeed, the majority of the Court had reached the conclusion that 
such evidence of praçtice as there \vas pointed to the oppsite 
inference. Further~nore, as Ssrensa (also quoted in paragraph q r  
of the Counter-Mernorial). ha$ said (Les Soet~ces 6% Droit imtGr- 
.~za#iomaJ~ p. mg), fhe above is tlie onZy tiine when the Court has 
referred in i t s  judgment to the subjective elcment in custonlary law. 
In ail the other cases in which the Court has concerne$ itself with 
customary rules it has made no mention of ththe subjective elemeiit; 
T t  did not do so for instance in thrr "Wimbledon" mse, an example 
mentioncd by Çgrensen. There the Court deduced a customary rtrle 



that it is not inconsistent with neuttality for a belligerent warship 
to pass througli an international canal from the practice in regard 
to the Suez and Panamri Canals (Series A, No. I, p. 25). Another 
example not cited by Sprensen is thc  Court's decision in the Easfern 
Greenla~d case that the act of a Minister for Foreign Afiairs falling 
within his provincc is bindlng upon his State (Series A/H, No. 53, 
,p. 71). It 3s unnecessary to riiultiply authorities because the Inter- 
national Court itself in deciding threc separate and important 
points ' of custornary laxv in the Corfzs Chamcl case did not concern 
itsclf with the specifiç proof of opinio jzbris in the individiial cases 
of observance of a customary pnctica (I.C. J. RePorts 1949, pp. 18, 
22 and 28).  

The United Kingdom Governrnent accordingly subrni ts that. the  
phrase in Article 38 (1) ( b )  of the Statutc means no more than that  
the Court muçt be satisfied that a customary practice, which is 
invoked bcfore the Court as law, is one from which it is proper in 
al1 the circurnstances to infer that Stales lzom geaerally acceflt if as 
b i n d i ~ g  in law. The Court in determining whether this inference 
ought to be dram has heid itself free t o  make a broad appreciation 
of dl the relevant facts and circumstances of the internat ional 
ptactice invoked in the particular case. 

Gsnwality of Ihe firactice accepted as law 
(Para. 253 of the Counter-Mernoriai) 

161. It is common grozrnd that, as Article 38 (1) (b)  prescribes, a 
customary pïactice invoked as law must be gencral hut that the 
generality is relative and does not connote univcrçality. It is also 
çommon g o u n d  that, when a gencral practice is establlshed as 
customaty Iaw, it iç binding on a State without proof of the assent 
of the particular State against which it is asserted-Norway resesv- 
ing, howcver, the question of the position of a State that persistently 
rejects the rule. The United Kingdom, in addition, need only draw 
attention to the fact tliat t h e  Court's freedorn t o  appreciate ail  the 
circurnstances alleged t o  establish a customary tule also exte~ids to 
appreciating t he  relative signifiçance of thc quant ity of the usage 
and the quarrtity of its acceptançe as law by other States. Thils 
Sorenscn rightly says (op. cit. ,  p. 93) : 

The tbrcc points amcrc: 
(1) "that a Statc an ivhosc tcrritory, or in whosn ~7atm-s. an act mntrary 

to international law lias occurrcd may fie callcd upon to give an explanation'" 
Ip. " 8 1 ;  

(2) "every Statc's obligation not to allow knowiügiy i ts  territory to be used for 
ack contrary t o  the rights of other States" (p. 22) ; 

(3) 'lit is ia tlie opinion ol the Court genemlly recognized and ia accordance with 
intcnatianal ciistorn that States in timt of pcacc have a right ta send their 
warships through stra i ts  usecl for international iiavigation between t w ~  pararts 
of the 1iigli seas without tlie prcvious authorization of a coastal Starc" (p. 28). 



"Ce n'est pas une considération quantitative qui est décisive, 
car la coutume constatée dans I'afiaire du IViwzbledon relative au 
passage pas les canaux internationaux ne s'appuyait que sur deux 
ca!L@' 

Positiofi of a State pmsistelztly decliniltg lo accept a c l ~ s t o ~ r y  r d e  
(Paras. 256-261 of the Counter-Mernorial) 

TIic rigIzi O/ n Sjnta to d i s s ~ z t  J r m  a wtomary r ~ l e  is not labsalwle ; 
account wmf be laken of the ~ i g k t s  of' the international cammwnil.y 

162. Nonval;, however, çontends that, although a customary rule 
is binding on any particular State without prao£ of its individual 
assent to the rule, the case is quite diffetent where the State hns 
from the first declined to recopize the rule. The dissenting State, 
so Norway çlaims, is theri not bouncl. She cites distinguished 
authori ty in support of her contention pointing out that this opinion 
iç expresçed not only by extreme positivists but by writers of dif- 
feren t scheols. n e  reservation of the United States Governrnent 
concerning the statements of lmv the anlard of the Permanent 
Court: of Arbitration in the case of the Nonvegian shipownerskclairns 
referzed to in paragraph 259 of the Counies-Mernorial can harcily, 
hrawever, be regarded as authonty for the contention. The reser- 
vation was directed not to excepting the United States frorn obr;ew, 
ance of rules accepted by other States but te questioning the 
tribunal's understanding of the rules t h a t  were accepted by States 
(Recfced des Sedences nrbitrutri2es l, Vol. 1, 1948, pp. 344-346). Simi- 
larlg Prof essor Basdevant's cclrnrncn t upon the reservation related 
to the effcct of the reservation on the vaIue of the award as a pre- 
cedent izot to the principIe now contended for àly Nonvay. Indeed, 
the views expteçsed by Ai. Basdevant in the  lectures, iii ivhich the 
dictum eited in the Connter-Mernorial occurred, are far from reflect- 
ing a strict positivist approach to the problem of customary law. 

The lveight of the authorilty çupporting the principle contmded 
for by Nanvay meritç respect and the vicws as to the nature of 
international law expressed by the Court in the "Lotus" cas* may 
also be invoked in its support, although the extreme positivisrn of 
theçe views has been criticized. It is, however, to be ohserved that 
in the years \vhich have p m e d  since 1927, d e n  the 'Xotws" case 
waç clecided, the. trend in international relations lias been to~vards 
an incseasecl regard for rnajority opinion. Precisel y how far this  
trend has affected or may affect the formation of custornary law i t  
is unneçessary here t o  consider, Xt iç enough to say that the right 
of a State to dissent from a customary rule cannot be regarded as 
absolute. There is universal agreement that a new State haç no 
option but t o  adhere to generdly accepted customary law. III 

l Publishcd hy the negisky of the Court. 
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addition, where a fundamental principk is concerned, the inter- 
national comrnunity cloes not recagnize the right of any State to 
isolate itself from the impact of the principle. On the other hand, a 
State rnay acquire an exceptional positioti with regard to  some 
general rule of cuçtomary law by some process which is analogous 
f o that of acquiring an historic title. 

163. Even if the freedom of the seas and the right to coastal 
waters are regarded as pkiçiples of equd weight, there is an inevit- 
able, constant and universal impact of each principle upon the other 
in which the rights of the whole comrnunity of States in the  high 
seas are at stake. The delimitation of territorial waters, in short, is 
not a sphere in which it is possible to isolate the Jegal attitucle of 
one State in regard ta custumary larv from the attitude of t he  whole 
comrnunity of States. If the individual State maintains one point 

, of vieiv and the international çornrnunity anothes, there is a neces- 
sarv and çontinuous unresolved conflict as to territorial boundaries, 
 hé dissent of the individual State cannot: diminish the tights of 
the international cornrnuitity. This conflict can only be resolved by 
giving effect to one point of vicw or the ather and, it i s  çuhmitted, 
the view reptesenting a practice generally accepteçi by othct States 
and p r e s e ~ n g  the interests of the international cornmt~nity as a 
wholc must prevail over the view of an individual Stateunless the 
latter cari show acquiescence in itç exceptional claim. In other wiroirds 
the  individual State has to sbotv express acquiescence or an histaric 
t i tle. 

164- The United ICingdorn Government does not , un t his ground, 
contend tha t  Norway cannot be entitled in any circumstances to 
any caastal waters in excess of those d o w e d  by the çustomary 
d e s  of international law. On the contrary, the  United Kingdom 
admits on historiç grounds the Nonvegian daim to four miles and 
to the waters of fjords and other enclosed waters. TE only contends 
that Norway is not entitled l r>  go beyond what is permittecl by 
customary Iaw unless she cm .show the acquiescence of other States 
either by particdar agreement or by establishing an historic title. 
The whole concept of historic waters assumes, and has as its 
f oundation, the üniversality of the rules for the delirni tation of 
coastat waters. The persistent holding out of one State for larger 
vcoastai limits is thus, in the submission of tlie United Kingdom 
Government; onZy relevant t e  the extent that  it is an dernent in 
establishing the acquiescence of othes States. Indeed, the central 
core of the  present case is considered to be the question over what 
presse areas Narway can show the establishment of a special 
title by long usage. 

Dttratim and cognli~tiity of Ike itzdernalio~zal cfist5m 
165. Norway, in paragraph 261 of the Counier-Mernorial, 

çontends that a custom, to have force as law, must show a certain 



duration in the practice making up the custom, dthough she 
concedes that  the antiquity of a custom is a relative matter 
varying with the circumstances and character of the case. She 
.fers t o  thxee phrases, uçed in cases before the Permanent Court 
of International Justice in three separate cases, in which the French 
word 'koonstantelYis nsed t o  expreçs the element of the duration 
of the practice. In none of these cases, hciwever, was anything said l 
to  suggest that tlre more or less long duration of a çuçtom is essentid 
to its qualifications aç a binding custorn, The adjective appcars to 
have been used descriptively and by way of empliasis without the 
'speçial meaning at tributed t o  it in the Counter-Mernorial. Moreover, 
the Permanent Court has even more oftcn referred to international 
custorn without any refermace t o  its duration. Indced, in the 
Eastern Gre~ielan.d case, from which the Counter-Mernorial ci tes the 
dissenting opinion of Judge Amilotti (p. 91) concerning a State's 
responsibiliity for the acts of its Foreign Minister, the j u d p e n t  of 
the Court said sirnply that this point was beyond dispute (p. 71). 
The International Cautt itself, in the Covju Chartnel case, alço 
refersecl to in ternational custorn an thee  occasions \vithout any 
refcrence to its duration. (See footnote to para. x60 above.) 

Article 38 (1) (6)  of the Statute of the Court contains nothing to 
make the long duration of a custom essential td its legal force. 
What the  Statute requires is that the çustorn should be evidence of 
a general practice accepted as law. To what extsnt the duration of 
a practice WU be important iri establishing its acceptance by States 
as Iaw neçeçsatily depends on the circumstances of each custom 
invoked before the Court and the practice of the Court shows that 
in this point also it exercises a rvide frcedom in appreciating t h e  
status of a particular custorn. M. Basdevant summed up the position 
tlius (Recaeil des Coztrs, x946, Vol. IV, pp. 512-5131 : 

"C'est à ce point de' vue qu'apparait l'importance de la répétition 
des prtctdents ; aussi lc juge international ne manque pas, le cas 
écliéant, d'invoquer l'ancienneté, la constance dkun usage. Cepen- 
dant, la longue durée n'est pas .un tlkmen t indispensal~le, car ce qui 
est essegztie!, c 'es~ d'awiuw à $rozcver que telle t'èglc' est reconltzce comme 
Jaz'sa~it droit." 

T'lie above observations apply equally to the element of con- 
tinuity which indeed the phrase " pratique constanteJ' expresses 
sather thart the element of long duration. Uniformity in the abserv- 
ance of a custom is, naturally, important as tending to put the 
legd character of the custern beyond dispute. ConverAg, lack 
of unifomity, no doubt, tends to put In dispute the recognition of 
the custorn as law. But, ultimately, the criticai question must 
always be whether, at  the timc when a custorn falls te be appte- 
ciated in litigation before an international tribunal, it lias corne 
to be accepted as law and that is a question whiçh the Court is 
entitled to  decide on a broad review of dl the circumstances of the 
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relevant State practice. This is indicated by the very termi of 
Article 38 (1) (b) of the Statute which doeç not requke the custom 
t o  be evidence of a universal but of a genernl pmctice acceptcd 
as law. 
In any case, it is evident that lack of ts7ti/ormity in tke ewlier 

stages of  FM d e v e l o p m ~ t  of a cuslomai~y jvaclice Bs much less nraterial 
tkan midence of Ihe gene~.aE .recognition O/ ithe #ractice as law zzrt the 
fieriod iritwtedial'ely before Ehe in$sr.lzationa& tribimzl is ccalled @on 
lo a$preciale Its stal~ds as lam. For the rest the Government of the 
United Kingdom contests t he Norwegian arguments in paragraph 260 
of the Carrnter-Mernorial that  Nonvay has followild a long- 
eçtablished cuçtom in her 1935 Decree and that she has an historic 
title ta a special methud of draivin~ base-lines .for territorial waters 
(see para. ;03 of Part I of this l3eply, and see further paras. 412-431 
of Part II). 

(Coiinter-Mernorial, paras. 262-266) 

J'bte vims of Lord Alverstoae 
166. Nonvay, in paragraphs 264 and 265, dram attention t o  the 

need for caution in seeking to deduce customary Iaw either from 
particular,f reaties or from the opinions of jurists. She refers espe- 
cially to the views exprcssed by Lord Nverstone in the well-luiown 
case of Wsst Rand Centra2 Gold Mina'fig Coufzfiaxy v. T h  King 
(Scott, Cases on J n i e r m t i o ~ d  Law, p. 7). Thc points made by 
Lord Alverstone are not without some substance, but he gtves a 
somewhat unreal picture of the utility both of particular treaties 
and of the opinions of writers as evidence of customary law. His 
words have to be read in the liglit of the fact thaE he was a judge 
applying international Jaiv in a municipal court and adviçedly took 
as his s ta rhg  point a constitutionai principle that hhe was not 
entitied to apply any nde of international law without dear 
evidence of the assent of Gmat Britairi to the rulc. In fact the 
language of Lord Alverstririe emphasizing the dangers of using 
thcse sources as evidence of custornary law for this reason under- 
estimates the d u e  of these sources in the practice of international 
tribunalç. Furthes, a somewhat rliffercnt view of these sources is 
expressed by the Judicid Cornmittee of the Pnvy Courtcil. in the 
case of Im Re P k c y  JWIG Gewtiz~rn [rg34] AC 586 at page 588, 
where the following passage occurs : 

"The sources from which international Iaw is derived include 
tteaties between various States, State papers, municipal Acts of - 
l'arljament and the decisions of municipal courts and last, but not 
least, opinions of jurisconsults, or text-book writers." 
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167. It would be presumptuous t o  d m d  on thme matters whicli 
form an essentiai part of the normal judicial functions of the  
International Court. The United Kingdom Govemment feels bound, 
however, to emphaçize t hat it entirely rejeçts Morway's estimate 
of the d u e  of particular treaties as evidence of custornary law, in 
urhi~h she appears virtually to ask that they should be excluded 
from the Court's consideration as an inadmissihie form of evidence. 
Most State acts in the international sphere concern the handling 
of particdar situations, and bilateral tretlties arc o d y  one form of 
such State acts. Like any other State acts, bilateral treaties may 
either ded with particular situations purely ad hoc and remain 
quite unrelated to other State acts or they may form one of several 
similar State acts indicating the developrnent of a practice of some 
sort, A practice iç none the less a practice because it rnaiiifests 
itself in the handlirig of particular situations. Whet her the  treaty 
practice indicates a sense of confom~ing to a legal d e  is a. matter 
t o  be decided after appreciating dI the circurnstançes. There does 
not appear to have been any intention in the Permanent Court of 
Tnternational Justice, in the passage from the " Lotas" case cited 
in paragraph 264 of the Counter-hlemarid, to exclude the nise of 
particular convent ions as evidenc~ of customary Iaw . The Court 
was there directing its attention psimarily to the question whether 
in the particdar instznce the conventions had any rcievance to the 
point king argued in the. case. 

The propr use of legal matenal is such an integral part of the 
judicial function that thc citation of authority is scarcely c d e d  for. 
By way of çontmst, however, tO the vie\* of Lord Alverstone, it 
may'iie not unfitting to refer to the endorsement by Judge Drago 
in the Nwth Atlantic Fishmies Arbitralion (Wilson, Hague 
Arbitrniio~ Cases, p- 198) of the follorving passage from Bynkers- 
hoek ; 

"The cornmon law of nations can only be learnt from reaso~i and 
custom. 1 do not deny that autharity may add weiglit to reason, 
but I prefer to seek it in a constant custom of concluding treaties 
in one sense or another and in examples that have occurred in one 
country or another." 

(Counter-Mernorial, paras. 267-282) 

Dc$reciatio;on by Nomay of the wwk of Ihe 193 CmJerence (Counter- 
Mernorial, paras. 267-282) 

x68, Tfie Nonvegian Govemment in paragraphs ZQ to 282 
of the Çounter-Mernorial impeaches on two main grounds the value 



of the ~vork  of the rg30 Codification Conference as evidence of the 
rules of customary Ia\v whicli are invoked in the United Kingdom's 
Mernurial. Firçt, i t  is said that the task of the conferencc was not 
t o  declarc the existing law but to draw up a cont7ention legislating 
for the future. Secondly, it is said tliat the actual tvork of the Second 
Cornmittee and of its sub-cornmittees kvas not of suficient intrinsic 
value to warrant deductioris being made from them of the  existing 
rules of çustomary law in regard to the matters now heing litigated 
beforc the Court. (This second contention is dealt with in para- 
graphç 175-179 of this Reply.) 

Was codificaiiorn O/ i.ptfcrmiional Èuw fha lask of Ike 19-30 Con f mence ? 
(Coun ter-Mernorial, paras. 267-269) 
169. The United Kingdom Govcrnrnent does not in the least 

dispute that  the task entrusted to the conference w a  codification 
not i i i  the sense of a mere registration of existing mles but in the 
xnse  of a formulation of agreed rules for the future involving, 
where necesrary , modifications of esistirig law. Nor does it dispu te 
t hat- the conference, when it met, envisaged i ts  task as the ncgotia- 
tion of an agreed set of rules for the future withùut formalIr deçiding 
in each case wliat was the existing rule of international law. Nor 
does it dispute that, as a result, some of the work of the conference 
contains elements of compromise. '13ese are the very reasoils which 
render the Norwegian argument that the faiIurc of the conference 
swept away the existing system of principles for delirniting terri- 
torial waters and apparently even the existing practice of States 
a completely iintenahte argument. 

1 t is, however, a compIe te distortion of the tme position to suggeçt 
that the task and rivork of the conference were more concerned wvith 
the b x  fereizda tlran the b x  Inta. The subject of tq-ritorial waters 
$vas chosen for codification because it was çensidered t o  be "ripe" 
for codification. This phme did not, of course, denote that the 
pmctice of States in regard to t enitorial waters showed no disagrce- 
ment$, for then the suliject wodd nat have been wvorth çodifying. 
But it did denote that £hem existed a substantial body of State 
practice shotving a. sufïtcien t measure of general agrtement to give 
hopes of the condusioii of a general convention. That these hopes 
were falsified primarily by a vote taken conceming the recognition 
of the 3-mile lirnit as a universal maximum for tlie tvidth of the 
maritime limit is a rnattet of history. This does not, holvever, mean 
that the normal basis of the  tvork of the Second CommifAee on 
territorial waters was political negotiation of new law. On the 
contrary, the starting point of al1 the work of the conference waç 
the existing practice of States and, for the most part, the commit tee 
and its sub-cornmittees were engaged, with due regard ta diver- 
gcncies of view, in fomulating what seemed to them the acceptable 
rules indicatcd by international practict;. 





sea of sorne prescribed even width.. No State, n u l  men Norway, 
then questioned this assnmption as ta the existing law, though 
Norway appears to  do so now. Attention will be drawn to other 
inferences from the records of t h e  conference in deding wrth Nor- 
way's detaiied criticisrns of the principIes invoked by the United 
Kingdom in its Mernorial. 

172. The United Kingdom G a v e m e n t  has hot, md does not, 
&tend that any particular text in the records of the conference 
creates necv legai obligations for Norway , It contends that the 
records of the conference provide pointed evidence of principles, 
derived h m  pnctiçe, which were generally accepted by States as 
Iaw, and that by thesc principles Nonvay is bound. Moteover, it 
cmphasizes that the records of the conference do not stand alone 
as evidence of the principles on 'tvbich it relies, The United Kingdom 
Government relies on the records of the conference not 6y tliern- 
selves but in conjunction 14th the practice of States and t h  opinions 
expressed by jurists. 

. 1~3. The Nomegian G o r i e m e n t  emphaçizes that (1) the thirteen 
draft, articles pmduced by Sub-Cornmittee No, 1 ?vere ody  approved 
by the Second Cornmittee povisionally ; (2) the sules foc the delimit- 
ation of the territorial s a  proposed by Sub-Committee No, II 
were not even discussed by the Second Cornmittee and were aot 
therefore adapted even provisionally ; and .(g) the examination 
of the question 01 the width of the territorial sea in the Second 
h r n i & e  failed to praduce any conclusion. It also states-and 
thé staternent iç acçepted-tbat paragraph 34 of the Mernorial 
gives a Tvrong impression in appearing t o  attribute the work on the 
ckraft tbirteen articles to Sub-Cornmitte No. II in addition to 
its work on t he  delimitation of the territorial sea, This means, as 
wras in fact aclmowledgecl in 'another paragraph of the Mernorial 
(para, 821, th+ the work of Sub-Cornmittee No, II was not endorçed 
by the Second Cammrttee-the main cornmittee of the conference . 
dealing tvith territorial waters. It does not, however, vitiate the 
observation in paragrxph 36 of the Mernoriai that f i e  work of 
Sub-Cornmittee No. II is treated by Gide1 and utlier writers as 
posçessing the bighest degxee of international authmity. In Vol- 
xrme III of Gidd's classic work on the law of the sca, the çhapters 
which deal with the delimitation of the territorial sea attach the 
greatest weight to the work of Sub-Cornmittee Na. II, 

The ernphasis piaced by the Nonvegian Government on the la& 
of formal agreement at the x g o  Conference does nlot entirely accord 
with Its rtrgmcnt, advancecl equdy ernphatically, that the work 
of the conference was de lege ftmnlla rather t han de 2~ge Idu. If the 
work of the conference was really al1 de legc fwmdçl, what does it 
now matter ln a case cancerned with the existing law tvhether the 



netir proposais had greater or lem measure of JQYV.~KX~  ~agreemmt ? In 
fact, Nonvay's argument dep~eciating the value of the work of the 
crinference misses the whole p int  of the use of the records of the 
conference in the Merno~ial. The United Kingdom does noi  seek to 
hold Nomay boanù by any text proposed at the conference in 
ai r tw of iis Jomral ~ d o $ t a ' o ~ .  Indeed, it does not essentidly rely on 
any texts by themtlves but on the whde records of the conference 
for the evidence contained in thern of what were then xegarded as 
generally accepted principles of law. 

" 

(The words in italics irt the above quotatinn relate t o  the work 
of Sub-Cornmittee No. TI,) 
In pmgraph 873 of the Counter-Memorid Norway goes naar to 

saylng that almost the onIy tangible point. of agreement was the 
recognition by the Second Cornmittee of a Sta te's sovoreignty over 
its territorid sea, and it'is worth exa rWnirng this point for a moment. 
Certain-, it was uçeful ta have the principle of sovereignty cIearly 
stated and removed from doctrinal controversy in which some stdl 
talked of jurisdiction rathcr thân of sovereipty. But most people 
regad the formulation of Zhis prjnciple in Article r of tht draft 
provisio:ons as essentirzfl y a statemen t of existing law. 

174. But the account given in paragrapli 273 of the Couriter- 

r75. T h e  Nonvegim Government, in'pamgrapb 275-282 of the 
Caun ter-Mernorial, addresses itself part icularly t o the. vdue of tlie 

Memiorid dealing with the work of the Second Cornittee as almost 
camplete disagreement arnong the States at the coriference on 
riearhy aii points is a tratfesty of t he  truth. The ''SIITVC~ of Inter- 
nati&lal Law", preparecl by the Sccreta3.y-Gencral of the United 
Nations in relation to the codification work of the 1.nternationd 
Law Commission, found it possible, when dealing luith the régime 

i 
of territorial waters. to describe the work of the. Second Cornmittee 
in the foLlowing somewhat differeretlt tems (AlCN.4lrjRev. I of 

I 
10th Fe bruary, 1949, p. 43) : 

"In this branch of international iaiv the task of codification wili 
prcibably proceed on the hasis of the achievernents of the Hape 
Cadiftcation Conference of 1930 and of the prgaratory work which 
preccded it. No expression of opinion is d e d  for herc on the 
question whether the reçult-s of tliat conference may legitimately bc 
called a failiire. Tt WU be noted t h a t  the mnfercince producecl smte 
a p a d  i~istrumenfs in the form of Articles on the Legal Status of the 
'ïenitorial Sca-a dctalled and vil uabk < ~ Q C U ~ ~ Z I L - - U N ~  0% the 

- Law-&te, bolth gendvnl amd zeiilh regard 20 the $a~ficübar c a s a  of 
bays, islands, poztps of islands a*d straits, There is general agreemtnt 
that the  Rases of Dix-ïission, the documentation on which thèy were 
based and the discussioiis in the relevant cornmittees provide 
matenal of the u h o s t  usefulness." 
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ddimitation of the b'kc-lines were refemd ta it wit hout previous 
discussion precisely because it \vas assumed that  there was geiieral 
agreement on the main principles and that political negotiation of 
important points was not neçessary. How could that assurnption 
have been made if it had not been thought to be juçtified by the 
state of the existing latv ? The work of Sub-Commit tee No. II was 
intended to be primarily that of giving precision t o  accepted pria- 
ciples. Some technical problems proved l e s  tractable t han had been 
hoped and some difiesences as to principle were manifestcd in regard 
to  archipelagos. The suli-commit tee's report scnipulousiy notes the 
points of controversy and the generai balance of opinion, dthough 
the vietvs of particular delegations are net recorded. The idca, which 
iç suggested in the Counter-Rlernoriai, that there was no general 
agreement about the main principles for draiving base-lines, is 
certainly not tvarranted by the work of Sub-Cornmittee No. II. The 
area of a e r e n c e  lay rnainly in the problern of giving prccision t o  
the basic rules. -Somc of these ptoblems of d e t d  are important but 
the façt that they exist does not mean that there arc no principles. 

178. As to  the  recarnrnendations for fiirther study and for the 
provision of information by individual States ai to their oivn base- 
lines, no one disputes that the work of Sub-Cornmittee No, 11 was 
unfinished and that some ptoblems were unçolved. Similarly, the  
work of Sub-Cornmittee No. II showed that the solution of some 
technical problems such as the definition of bays might be assisted 
by more information as to the actual base-lines ctaimed by States, 
of which information, as Norway mare Ehan once emphasizes, very , 

Iittfe has been published. The fact that further çtudy and further 
information was thought to be required is no warrant for sayuig 
that  there was no rneasure of generd agreeinent in 1930 concerning 
the main principle of base-lines. The report of Sub-Co~nmittee No. II 
is plaiil testimony t o  t h e  contrary. 

"9. The particular criticism in paragraph 282 of the Çaunter- 
Mernorial that the United Kingdem in its pleading juxtaposes 
Article r of Sub-Committee No. 1's draft provisions with para- 
graph r of the report of Sub-Cornmittee No. TT s again misconceives 
the use made by the United Kingdom of the records of the con- 
ference as evidence of exist ing law and not as texts formally binding 
on Norrvay. The two texts in fact espress concepts so weIl estab- 
lished that authority for tliem is çcarcely required at all. The Merno- 
rial mereIy cites the texts as showing what the two separate sub- 
colnrnittees said, withorit apparent objection hcim any of their 
rnembers about the bel t of territorial sea and the base-Line, respeçt- 

Which reacls : "The territory of x Statc includes a bclt of sen. dcsçribcd in this 
convention as the territorial çea." 

? IVhich rcads : "Subject to the provisions reparding bays and islands, the 
brcadth of the territorial sea iJ rncasurcd frorn the line al leu*-ivater niark along tlie 
entire coast." 



ively. It is also to be presurned that the two sub-cornmittees knew 
of each other's existence, 

III conclusion, the United Kingdam repeatç that it lies with the 
Court to appreciate the value of evidence adduced t o  eçtablish the 
existence of a rule of çustomary laut. It submitç that, in t l ~ e  case 
.of the law of territorial waters, the records of the 1930 Codification 
Conference inevitably con tain 1aIuahle indications of the existing 
ciistornarjr law. 

The fundamental rule of the tide mark and its exceptions 
(Colinter-Mernorial, paras. 283-3273 

E8ect of the f~ndanamtal %le 
(Count er-Mernori al, paras. 283-288) 

180. In  paragraphs 283-289 the Çounter-Mernorial begins the 
argument developed in later paragraphs continuhg to paragraph 316 
that there is no fundamental rule (subject to limited and 
confined exceptions) requiring States t o  lake the comt as their 
base-line for meamring territorial water-the rule producing the 
restdt that (save where the exceptions apply) the - baie-line (&f the 
o~dtside 12p7mits of territorial walcrs) follows the sinuosities o f  the 
coast, Tliere are two questions here ; (a)  rnuçt the base-line in 
general foliow the sinuosities of the coaçt ? (the major queçtioioa); 
and ( b )  assuming that the base-Iine does follow the coast, does the 
base-line follow low-water mark or high-water mark ? (the miner 

' 

,question). The minor question raises a third (ancl still more restrict- 
ed) point, namely (supposing It  is low-water mark), is the correct 
low-water mark that  of spring tides, neap tides or medium tides ? 
Nanvay is argning against t h e  major proposition (i .e. that the base- 
line in general folIo~vs the coast) : she does not dispute the minor 
proposition (low tide). But she quotes in ~iaragraph 286 statements 
'by the aut hors-Ûppenheim, Cavaglieri and Baldoni-to the eff ect 
that  there is no agreement on the .i~zilzor qztestion (low tide or high 
tide) t o  prove thai: there iç no agreement on the major peslio.it, 
In fact r t o m  of the authors quoted in this paragraph express any 
,doubt on the w j o r  question ai all (Le. tliat in pnnciple the çoast 
is the base-line), though two of them dso indicate that there is no 
agreement on the breadth of territorial waters. In fact no State 
to-day-not even Nonvay herself-disputes tha t  a l ~ y  rneasurement 

, from the coast is from low-water mark. As Rastad haç said ( S a  
Mer  territoriale, para. s40), the low-water mark, mhich is entireIy 
inconsistent lyitti the cannon-shot concept of territorial waters, 
came in throngh fisheries treaties and then diçpIaced the high- 
water mark in State practice for al1 puïposes. 





The ~Vo~wegiizn mgumclat th& mqtJaer the mathod of the *'trac& garut 
Idle" rptor '"the enwEo$e of arcs of circles" msthod a's rz+ptiçabLe to 

a- i~adertled cons€ 

1 .  (Paras. 259-295 of the Counter-Mernorial) 

1-63 This argument from paragraphs 289 to 295 is founded on 
w h t  çan only be a cornplete misconception of staternents by Gide1 
and by Boggs, the Geographer of the United States State Depart- 
ment, wliidz were made in a quite diflerent connedion. Cornpiete 
confusion is vltroduced into the whole matter because the Nor- 
wegian Governen t  launches its aitack on the gerierdly accepted 
rule that the base-line is in principle the tide mark along the coast 
by criticiziiig the "trac4 paral&lejT and "courbc tangente" (arcs 
of arcles) methads of delimiting the e x t e h m  limit of the territorial 
sea, The questions how you fix the b-line and how, having 
%xed the base-line, you delimit the maritime belt from the base- 
line are entirely different, In ccinsquence, the whole of this arp-  
ment from paragraphs z8g to 295 is rnkcciriceived and, as will be 
sho~vn, the wsrk of Gidel and Buggç, when correctly interprctecl, 
entircly supports the United I<ingclom's theçis that in principle 
the base-line is the tida mark along the coat. 

783 A. Before examking the work of Gidel and Baggs, it may 
be usefd to give a bricf qlanat ion of the "tracé parallkle" and 
"'courbe hngente" rnetkods of deh i t i ng  the  maritime be1t from 
the given base-lin@. The object of bath methods is to arrive at the 
aider line of territorial waters and both assume tbat the base-Iine 
is the coast. The so-cal7ed ''trac4 parallèle" rnethod would merely 
make the outer linc of territorial waters reproduce faithfully, af 
exactly 3 (or in Norwav's case 4) miles' distance, every shuosity, 

'that is evwy twist and im, of the base-line. The "tracé parallFle" 
il; not practica1 becatise under tbis method it is not possible ta 

. ascertain wheéher a given position is rvit hin territorial waters 
simply by tdxing a 3-or 4-m& arc from the position to the 
nearest land. It iç necessary first t o  c a q  out the difficult t a k  of 
trackg a faithful replica of the base-line at 3 (or 43 miles' distance. 
Tri consequence, it iç not a method which-so far as the United 
Kingdom Government is aware-is rwommendcd by any e~pe r t  or 
adopted by any country. On the othcr hand, the "courbe tangente" 
-or, in English, "envelope of arcs of circleç"-method is the 
method wkich the United Kingdom considers ta be the correct 
arie and the one recommended by the experts, including Gide1 and 
Boggs. This method consists essentidly of taking arcs of 3 (or 4) 
miles' mdius from evcry pemissible base-point and treating the 
outer envdape of al1 the resulting mrves as the outer line of 
territorial waters. 'lts advantage is that the status of any position 
in the sea can be ascertained by sirnply; t a h g  an. arc of 3 (or 4) 
miles' radius frum thc position asid obsefwig ~ h e t f i e r  it passes 
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through any base-point. The method is dcrscribd more fully in 
Annex 42, rvhere it is alm illustrated by diagrarns. Tt is çufficient 
to say Iiere tlrat it prevents the mirior sinuosities in the base-line 
.from being rcproduced in the outer line because every position 
on the outer Line must he 3 (or 4) miles from the nearest point on 
tbe base-line and ut leriist 3 (or 4) miles amy from mwy point on the 
base-line. Where, as hequently happens in the case of minor 
sinuosities, the arcs tjkeri £rom the more prominent points iutesect, 
they rendw irrelevant the arcs taken from t h e  less prominent 
htervening points on the base-line. The reason is thxt the arcs 
taken from the intervening points faIl inside the  intersectirtg arcs 
h m  the more prominent points. (See Annex 42, Figure 2.) The 
resdt is tliat minor wncavities in the base-line are not reflected 
in the outer limit of territmial waters. 

184. The Nonvegian argument, has b e n  said, iç entirely off , 

f i e  point because it criticizes the "tracé pardlhle" and "courbe 
tangente" (ara of ckcles) niethocl$ as if they concerned the tide 
mark almg the c o z t  mEe. In fact, these rnethods only came under 
consideration af tp  the baseJine lBdS ken' fixed. The Nolwegian 
Government's criticism of the " tracé parall&le" in paragnphs zgo 
and zgz is hased on citations h m  Gidel, al1 of which are taken 
from h s  chapter on the dmwing O£ the extarior limit of the territoriaI 
s a  and do not touch the question of the base-line. Gidel crïticizes- 
and the United Kingdom Governmcnt iç with him in this criticisln 
-theunscientificassumptionbysomepeoplethattheruleofthe . 
tide mark along the coast means tliat the exteriar line of territorial 
waters reproduws fai thfdy every sinuosity of the coast line. In 
other words, he %vas rejecting the idea of the "tracé paraUèïeV. But 
to say. as the Norwegian Govemment says in p-aph egr, khat 
Gidel jn these passages  vas condernning the principle of the tide 
mark along the coaçt as inadmissible, is the oppusite of the truth. 
Gidel, thrciughout his cliapter, was assw~a'wg the validity of th fide- 
*tariz prim2ple and was only cancerned te examine the different 
methads of ddimiting the maritime belt from the tide mask. 

185. The use (in para, 290, third sub-paragraph) of me passage 
h m  Gidel (pp. 504-505) deaihg with the objections t a  the "tracé 
paralièle" rnethod as if these objections related ito the fundamental 
rulc of the hde mark is particn1arl-ÿ astontshing, The full text of the 
passage (of which a few phrases only are quoted in the Counter- 
Mernorial) mns : 

"La m'bilzùde du +ardEe'Iisme verse dhaieurs dans I'ubitraire: 
Il est facIIe de le dhoritrer, Supposons que la cBte présente une 
série d'indentations de faible large~r, Le parall6lisrne e.xigemit un 
kacé en derifs k scie de la limii~ cx£irieur~ de Ea territoriale. 
Cc trac4 devrait de toute évidence être rectifié. XI le sera sans tenir 
compte du ptus on moins de profondeur des diverses inden taiions. 
On aur& finalement un tracé fait d'une rnaniLre assez arbitraire 
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suivant la direction gédralé de la rate. (ge.izwd t r e ~ d  des auteurs 
anglo-saxons] ." 

R careful reading of tik passage in its confext shows that Gidel 
was objecting to an exttwior line strictly parallel with the base-lirie 
on the $round that i t s  absurd results would compel rectifications 
which might leadto somcwhat 'arbitrary Zines foIlotving the generd 
direction of the coast zmkad of the actmZ C z ~ e  of f?le caast, This is 
made even plainer 1>y the footnote on page 505 in which he adds 
that "the general direction of the coast" idea mas; nevertheI~s be 
useful in special cases and reftzrs to bis chufiter on  bays. 

x86, The views of Gidel on the base-Lne are ~ O E ,  however, ody 
a mattcr of implication becanse he opens his nmt çhapter, tvhich 
does deal with the tracing of the baspline, with the follo~ving pas- 
sage (op.  cd., p. 5r7) : 

"La ligne A partir de laquelle se mesure dans 1s direction de la 
haute mer la largeur de la mer territoriale est: désignee p. les 
expressions ligne de base, ou ligne de départ de la mer territoriale. 
La Iigne d t  difiari de la ww7 territoriale 9et.d co~es+o~ui !ve  ti des 
do finies $hysiques imm'diales, mi: ri~zcitlsr ~ ~ d i 4 ~ t ? m m i  se&nmb des 
klkrnem.1~ flalurds par L'intemédiaire d ' m w  constvmctio~a g é o d r i q w ,  '. 

11 n'y n pas de rlivergcnces fondmentales parmi la pratique ni 
p n n i  lcs auteurs concernant les données physiques qui déterminent 
imrnédiatemcnt la ligne cle base de la mer territoriale. Il existe 

' ausçi un accord de principe sur les cas où l'on admet qu'il n'est plus 
possible de partir immidiatement des Jonnks ph+ques et qu'il 
faut une conshction géomgtrique pour déterminer la ligne de base. 
Le rapport de la Sus-Ccimmissirin no II mentionne trois cas de ce 
g m e :  I" cas des baies ; 2" cas des îles à proximité de la cbte;  
3 O  cas des groupes d'îles. Ces cas sscrnt gour le moment rhservés. 
On ne considère ici que le principe gknéral concernmt le trac4 de 
la Ligne de brtx de la mer territoridé 5 lhide de rlonnées physiques 
immédiates. 

Les donnires physiques immcdiaks permettant de d&t:tennher la 
ligne de, départ de Ta mer territoriale sont en principe la laisse de 
1 3 a ~ ~ e  mer." 

The views ~xpressed by Gidd concerning thn base-line are almost 
indistinguishahle £rom thase advanced in the United Kingdom's 
Mernorial and refute absolutely the implications sought to be draivn 
in the Counter-Mernorial from his chapter on the exterior Iine of the 
.territorid sea, 

xS7. The sarne critickm applies, mzdatis mzlb~d i s ,  to the treat- 
ment in paragrapli 292 of passages from an article by Boggs. Th& 
article takes as it s starting point the United States doctrine that the 
territorial sea extends to 3 miles measnred from low-water mark 
along the coast. (Awtera'cam Jourfial of IdsrmtiomtlE L m  (1930)~ 
Vol. 24, p, 542.) The whole article is devoted to the  delimitation of 

1 The wards in italicç are qitoted in para 234 of the Comte-Mertiorial. , 
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the exterior lime of the territorial sea bg the arcs of circles method 
("courbe tangente"), Under the "arcs of circles" method the arcs 
me taken from a base-line fixed in acwrdance with the generaily 
accepted rulm ; that is, lthe arcs arc taken from the tide mark subj ect 
t o  the exceptions dlowed in the case of ibays, islands, rocks, etc, 
Thus, under this method the problern of the indented coast is met, 
fjrst, by t he  fact that the method in any case smoothes out the 
exterior limit tvhere tfiere are d n o r  indentations (para- r83 A: 
above) and, secondly, by the  fact that the straightening of the 
base-line across bays under the IO-mile rule dso smoothes out the 
exterior limit in the case of larger indentations. Boggs elatively 
stq?@ris the v im nJ ihlae ETftded Iii?zgCEow-~vhich Is the ortbodox 
Yiew-thri the base-line i s  iide T ~ G E Y R .  ~a~bjec t  to DH exceptiatz in 
the case O# the ~ o m i l e   de for tiays, The novelty of hiç proposais lies 
in (1) a formula for deterrnining what indentations qiialify as bays 
for the purpose of the IO-mile rde  and (2) a clairn that the "arcs of 
circles" method of delirniiting fsom t h e  tide mark would solve di 
the technical prohlems created by bap, islands, etc., if combined 
mith a principle for the dimination of any small pockets of high 
sea I ~ f t  af ter employing the "arcs of circles" metliad. 

Cidel's criticisni of Boggs nias not directecl at the "arcs of ccircles" 
method, which he himself advocaieç. It was dirtcted at  the c l a h  
that Boggs' method would get rid of al1 Çlifficultieç nfid avaid recti- 
fications O! ilte base-&m. He pointed out, with justice, that  Boggs 
accepted and acted on the TO-mile mle for bays w h c h  \vas itself a 
major rectification of the base-line fmm the tide mark. In other 
~vords, w M e  appsoving the arcs of circles as tht method for dclimit- 
ing the maritime belt from the base-line, Gidet disputcd the c i a h  
of Roggs' syistem ta be a more simple method of solving every prob- 
lem tltan the traditional system. He considercd Boggshystem to 
involve as much "correction" and "elhination" in the case of bays, 
islm&+ etc., as the t~aditional system which dmls with these ques- 
tions as exceptions to the tide-mark rule. 

But, thai part of Boggç' propmalç wKch riove1 and was 
advanced de I E ~ E  fmenda rdafed to the deiimitation of the satcrio.~ 
3ine. It had nothing to  do, as Norway argues, wjth the tide-mark 
line. Boggs t17as on cornmon ground wit h Gidel in assurning that 
CI} t h e  fundamental rule for detemining the base-line is the tide 
mark along the çoast ; and (2) the I D - d é  mle applieç for bays. 
"Thiis, these two au thors cited by No'ostvay directly support the t w o  
principal contentions of the United Kingdam in regard to the IXV 
applicable t O base-lines. 

The ch~mlerisfics of tka "Xwwegiax melh,od" 
(Paras. 296-303 of the Counter-Mernorial) 

188. The third argument, advanced in paragraphs 296 t o  306 of 
the Couriter-Memonal t o  challenge the fundammtal character of 



the rule of the law+-watler m a ~ k  asnounts ta  the contention that, 
even if that rule is generdly applied by States, international law 
does not forbid the adoption of the d8erenT h e d a n d  principte, at 
any mte in th¢ Norwegian versiun of this principle l, The Norwegiam 
Governmnt, in this instance, do- not disdain- to se& for what 
help it can get in the r ~ o r d s  of the 1930 Conference representing 
that the conference left ftntirely open the manner in mhich base- 
lines could Tie draivn. Its method of using tbese records, even if 
uncanvincing, is instructive as to the impli~ations of the exkting 
law-implications much more speciilcrtive than any dra~vn by the 
United Kingdom-rsrhich Nririany thinks may properly be ÇIrawn 
from the work of the conference in support of a Norwegian con- 
tention. 

189, I t  is tnged iir pa~qmph 297 of the Çounter-Mernorial that 
the Preparatitory Cornmittee's quesfio$tfiaa're to governments men- 
tioned expressly the  tracing of hase-Pines between the extrerne 
points of the coasts, islands, islets or roclzs as one of the possible 
formiilas for determithg the base-line of the territorml sea and 
that Ihcrefore the conmittee çannat have coliside~d this method 
to be forbidden by interriatianal Iaw. This conc-lusion i s  entirely 
unwamanted. The corlifimtim projects of the Leaguc of hiations 
wodd have died even before they were born if the Preparatory 
.Cornmittee had taken upan itself expressly to condemn as illegal 
the daims of indivridual governmerits bdore üie çonveriirtg of a 
codikition conference. The intention of the Prepamt or y Çommitt ee 
\vas simplv t o  frarne its question in a form wide enough to cover 
atZ types of formula. This intention is pedectly plain, if 
qnestion 4 iç read aç a whcile. It ruas as follows IL. of N. Doc. C.74. 
M.39.1gzg.V., p. 35) : 

"AC-Detesmination of the  base-line for ~alcdatior~ of the 
breadth of territorial waters. 

(a) d o n g  the coasts. 1s the linc that of low tide f~llomiiig the 
sinuosities of the coast ; or a line &dm bctween the outer- 
most points of tlie c m t ,  islailds, islets, or rocks ; or some 
otlier linc ? 1s the distance bet~veeri islands and the coast to 
be taken 3nto account in this conncction 7 

/b)  In front af bays. Brtadth of thc bay to be taken into account. 
EIistoric bays. B a p  wl~ose cûast'; belong to two or more 
States. 

(cl In front of ports." -- 
1 The Unitcd m g d o i n  Gpvernment (;ritiçized the alleged Warrvcgian '*c;ygtern'" 

in pans. I 2 3-1 40 ai the Mernorial and c q l a i n d  the vuy Iimited m s c  in wliick it 
is based an the "'headland kheriry". In h c t .  the "system" i s  the same noii aS the 
"headliurà t h e q ' '  biit as that of the  "King's Chambts" whicri lias been long 
nbnndoned by tlic ~ ~ i t m i  ICingdom. The Government of the IJtTRited Kingdoni will 
alse discuss thc therny d the  "outer mast linc" @aras. 3rr-334 belair.) but ia fact 
the main issuc in ihi3 case bcrc is nat the "uster comt  Jia'12e tltswy'' but  how the base- 
lines may be drarvrr along thc mtside of what Nom~~y called lier "'miter caast line" 
(i.e. fie long b~e-iincs whiüh depart frorn the sinuositicç of the h d ) .  
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bayç, not a ~ b i b a d y  selected extreme points. Thus M. Lofgren, 
writing in 1925~ said (&id., p. 417) : 

"In gened, the ùatisr lirnit of the territorial waters miJi bn $ava@d 
. m'th the CDBS$'S mai* oulLi.iae, so that-\vitIr the reservations rvhich 

will be ~ v e n  bebw-bays and gulfs which are included in the  
land territory belonging to one and the wme State will be regardd 
as this State's tvnter twritory." 

Re t h ~ n  went on t o  make it plain tha!, even in regard t o  bays, 
Swcden =lied primariIy on "çentury-old custom" whcre the bau 
exceeded certain unspeufied dimensions, 

rg3. Foland, no doubt owhg to ber brief existence as a separate 
State, had not promulgated any decrees concerning her territorid 
waters before 1926. The Polish reply to the p e s f i m ~ i r e  (Bases 
of Discms.ioa, p. 182) rnentioned extmme points on the ordinary 
coasts but it also. treated bays as a specid case and only contem- 
plated the enclosure of bays as national tenitory "Shoald the shores 
of a bay opening ont into tlie sea be se ctose & mch otlze~ tkat th8 
Aay Ps obe.imsLy w d e r  Zha sov~eigiraty of the mastu1 State." Clearly 
the Poïish reply did not have in rnind anything likc Noniav's 
cxtrerne point notional çoast line. In any case Foland did promd- 
gate a decree afiw t3tt 1930 Cofif~mzce. The base-lines hvhich she 
then prescribed in her law- of 1932 were : 

A~ttcEe r. "La limite des eaux territoriales de l"Ëtat est fornée 
par la ligne parallèle % la c8t-e et la frontie~e dcs eaux intérieures à 
unc distance de trais milles marins jusquJau point situé ...." 

A~ticle 2. "Le golfe de Puck, f e n d  par: b E p t  reliant i,e cap 
de Hel au cap de Redlowo, fait partie des eaux intérieures de l'Etat." 

We can only spedrite whether the Poljsh reply befnrr: the confer- 
ence failcd to give clear expressi~n to Pùland's vielys mncerning 
the existing làw or whether this young State formed the view at 
the 1930 Conference that international law fsrbids the joining of 
extreme points except in the case of particular bays. 

194. Nor daes the Soviet Union's reply suggest a generral adher- 
ençe t o  the extrerne point line, The passage reads (Bases of Disc~is- 
sz'm Sqbplemcat C.74 jb) .  M.39 (b).  r92g.V) : 

'Tes lignes rnentionn&es dans la législation ou dans les traités dé 
l'Union sont cdcnlées, soit à partir de la l a i se  cle basse mer, sait A, 
partir des frontihreç des eaux int&ieureu, soit.enfin 5 partir des 
points les plus &laigrrés des rochers émesgeants." 

1.t. is to be renzembered that it was against the application of this 
Russian practice in northern waters Nomay herself protest& 
in 1923. 

195. Next, the Norwegian Government relies on the. phraseology 
of- the o b ~ e r ~ a t i ~ n s  of the Preparatory Cornittee explairzing its 





196. The Mom-egian Governmnt lastly urges in paragraph 300 
fbat the fact that the low-water mark d e  was adopted in the 
report of Sub-Cornmittee No, II is no evidenoe that it is a general 
rule binding on all States or that international larv c o n d e m  the  
headland method favaured by M o r n y ,  I t largely repeats its asgu- 
rnents concerning the value or bck of value of Sub-Cornmittee 
No- II's report: It cornplains that  the report was not dixussed in 
the Second Cornmittee, \vas not adopted even on a provisional basiç 
and only çonstituted a study to bring about a future general con- 
vention. These a r p e n t s  misconceive the relevance of the records 
of the x g ~ o  Conference whidi provide evidence not oof a new nile 
binding on Norway, but of t h e  g e n e d  acceptance of the low-water 
mark rule as an cxisting rule af international law. They have 
ah~ady heen ansrvered at length in paragraplzs 175-179 above. 

The Norwegian Government cornplains in particular that the 
joint N mmegian-Slvedish amendment proposing t lie headland 
method was sent to  Sub-Committee Na. II for study, but was never 
disçussed in a plenary session of the Second Cornmittee owinp; to 
the  abrtrpt termination of the conference. III consequerice, claims 
the Nowegian Govemment, it is impossible ts interpret the work 
oi the 1930 Conference as having conderrinecl tlie headland principle. 
Another view of the outcorne is that the termination of the work 
of the conference saved the headland mefhod h m  heing expsessly 

. and formally condemned. Some so-cded prjnciples arc, homrever, ço 

itladrnissible in modern international lant as t o  çondemn themselves, 
and one of thex  is the headland theory III the extravagant f o m  in 
which jt is invoked by Nonvay. Some of the considerations which 
led Snb-Cornmittee No. II t o  reject the Nomegian-Swedish proposal 
are forcefdly explained h y  G i d d  (O$. ci$., Vol, III, pp. 507-508) : 

"Les dQl6gués de ces &tats an t fait valorr .pur appuyer ce sys- 
tème la consid&ration qu'il étai+ srixcptibIe de s'appliquer à toutes 
les canfigurations dc cUtes et à tous les  cas particuliers, tels que 
littoral çretrsé de baies ou panernk d'flots, alorç que le çystbrne 
traditionnel doit trouver des regles partictili+res polir chacun de 
ces cas. En admettant quc ce soit vrai, cette simplicith apparente 
n'existe qu'au prix de l'arbitraire de l'gtat intéressé ; il n'est pplus 
besoin de r4l;les gkné~ales lorsque cliacun assume de se fixer S 
lui-meme celles qu'il entend suit~e. 

C'est me. premiere et grave critique contre le systdme, Mais le 
rnkitc que l'on veiït.faire à ce systéme derrépondre à tous les cas 
n k t  aucunement fond4; -contrairement il ce qu'affirment ses 
partisans, le trac4 polygonal n'est pz? susceptible d ' m e  a plication 
g6nérale, II ne peut etre pratique que si la chte presente l es conca- 
vit& ; partout oii elle est convexe 21 faut y renoncer, Cmme l'observe 
Boggs, la méthode cle construction polygonale est rendue dhue 
application pratique difficile par le fait qu'il y a des convexités et 
des concavités des crûtes de toutes sortes entrt  1esquelIes le passage 
se fait par des dkgradationri insensibles, 

E& - et c'est là une dernière critique -, pratiqument cette 
méthode dn tracé polygonal ou headland theory augmente d'une 

29 
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manihre inclue les eaux intdrieures, ce qui a p u r  mnskquence' h a l e  
une extension crirr&lative de la mer territoriale et la réduction des 
espaces de haute mer.'" - , 

The Norwegiari ~overnment ,  ;YI challenging the fundamental 
chamcter of the tide-mak rule, challenges s r r h  whicli w& adopted 
as a matter of course by the Iwtitute of International Law and the 
International Law Assoçi3;tion in 1894-1895 and ' again by both 
bodies in 1926-1928. by the Amerlcan Institute in 1927, by tbè 
Japanew Institut-e in 1926, by the Harvard Research Cornmittee in . 
1929, by the Preparatory Cornmittee of the League of Nations in 
1926 and by Sub-Cornmittee No. II in r g p .  This is a formidably , 
consistent body of doctrine covqiag a period of over So pars. 
Nas\va_v seeks to get rid of it by çaying that the opinion of jurists is 
only admissible to the extmt that It reflects existing law ?and by 
allegiiig'that the suggestion at the 1930 Confetynce of the need for 
further oficial information in regard to base-lines shows al1 the 
practice of States In regard to base-hes to be purely conjectural. 
The idea that most of the tvork of junsts is nothing but an invention 
of their own genius-an idea which recurs eheivhere in the Counter- 
Memarid-is quitc fancifiil. wben applied t o  the best twenrieth- 
century writers. Çertainly nb one can accuse Gide1 of mere specula-. 
tion tvhose whole work is based on a study of practice. Gidel, whose 
authority is ii~voked in aid of the Nonvegian contention by the 
simple expedimt of misrepnesenting his viervs, mys in the passage 
reproduçed i11 paragraph. 186 above with ,absolute hmneçs and 
tvithout argument tbat tlrere are no fundamental diflerençes 'of 
firactice as t o  the base-line bcing the low-cvater mark os as t o  the . 
cases when geornetrical constructîpn is to be used iristead of the ' 

low-water fine. And yet throughout his t h e  volumes Gidel is alwayi 
at pains t o  examine conflrcting practice w k m  aNy cmtflict sxists. 

198. There is, of course, abundant evidence of the gerieral adop- 
tion of the Iotv-water mark in practice qiiite ouiside the  replies of 
gvernrments to the Prepa to ry  Cornmittee's pz~estZonnui~c, in t h e  
shape of pubikhed neutrality and fisherieç legidatiori and con- 
stitutional laws declaririg territorial liniltç. It would waste the time ' 

of the Court to retail all the cvidence additional to that in the 
records of the 1930 Conference,'but attention may perhqs bc drawn 
to  m a t e a l  in the Harvard Resecwch Ilraft' i am mica^ JozsmaL of 
1.nterwatiomz.l L m  (1930)~ Vol. 23, pp. 254-2571. The decrces of 
Chile (1857)~ Argentine (1871) and Ecuador (1889) (cited on p, 257) 
are of particuhr interest as shoming the Iength of time d-g which 
the rule has been adopted in the practice of some Latin-American 
States which did not reply to the Pre-t~ry Comîttm's qwst~:o?t- 
mai~e. 

xgg. The Norwegian Govmrnent concludes its argument con- 
ceming the tide-mark rule by Cimwing attention .(in para. 303) to 



the distinction betvrreen €he.physical and politicd coast l i e  mpha- 
sized in Norfh Atlaiitic Fisheries- &bitration of rgm and. t h e  
Alaska Boundary Arbitration in 1903. This, distinction does not, 
howet-a-, carry the matter any fi-rrther, The  United Kingdom does 
not contendrthat the physiçd line of the coast-legaliy fixed at  low- 
wvater rnark-constitutes the base-line almg tvery part of every 
mast. It agreeç that the base-line  JI certaiii circurnstanci3ç departs 
from the physicaI shore line (e.g. amss bays). But it insists that 
these departures are m a d ~  by geometrical construction from the t n ~ c  
physical coast under d e s  laid dor-vn by international iaw. The tjhole 
controx7ersy in the present case is whether the '"dilitiça2 coast" of 
Nongay is to be fked at her own choiçe or by the rd= of inter- 
national iaiv. It is to be observed that the passage from the United 
States A~gument in the Maska case (cited in para. 303 of the 
Courrter-hTunona1) speaks of the politicd coaçt line being sufier- 
i q ù s e d  - an the actual coast line by o$eratio.lî. of it1 te~fiientiona. Istw . 

(Paras. 304-306 of the ~ o u n t e r - ~ ~ r n o r i a ~ )  

ZOO. Nortvay çohtenrls that modern international Iaw does not 
forbid the superimposition on , t he  geogmphicail coast line of' a 
rrouical coast line having no contact with the  actud cumt except 
àt extreme points selected by the coastai State. As this contention 
is lrseconcilable with modern practice and-with the whole bas& on 
which the 1930 Conference wçrrked, Nonvay invokes a ghost from 
thensixteenth century-, James 1's King's Chambers, which indeed is 
the nearest-perhaps the onIy-"precedent" for the prcsent Nor- 
wegiau claim. The clanking af the chains of this ghast from the # 

days of M Y E  da~szmm may have been heard for a moment when' 
Sir Willixm Robson spoke in rgro bat, as is exptained in para- 
graphs r32 t o  x37 of the Mernorial, King Ja~nes's da im had 
.by then been long ,and t rdy dead. 
. . 

201. Fiuchille ( h d é  d~ DY&€ ht ,mtr t io~al ,  Book 1,' Fut 11, 
p. q8), ds paragraph 306 of tlie Co~tntcrr-Mernorial States, refers to . 
the f i i f i e t & n t h - c n t  '"hhealand of bays" theory as a forin ,of 
"'King's Chamber" daim. (The headlançl theory of 'the nhetemth 
çentury in redity \vas as different principle confinecl to indentations 
and not contemplating the sim yle j oining of selectecl extreme 
points.) However the King's Chamber claiq (and' with i t  any 
headland theoq  not cenhed to reasoaable bays .of reasonable 
width) was utterly çondemiied by E'auchiile : 

'21Ie' ne' saurait juridiqnement pré~alhir : elle est une' atteinte 
manifeste à la Iibert4 des mers." - . 

"En dBpit des promnntoireç qu'une' &te présente, c'est do& le 
- long de son rivage meme, A la laisse de haute ou de basse mer, que 

doit etre mmptee la distance da la mer territoriaIe.". .: .. 



lt is true that Fauchille then, adrnits exceptions to flie tide-mark 
nile in the case of "petites anfracturrsith" when he allotvs that a 
line may be drawn between the points of the indentation. It i ç  
aisa true that he cites the Norweg-îm coast as an example, mentior&- 
ing, inàeed, the 1869 Dtecree. But in his next paragsaph (p. 199) 
he shows clearly that he Is taking the arthodax view fllat baj- of 
srna11 extent constihte am exception to the tide-mark nile : 

"Mais il se peut qne, tout en nhyyant pas en largew I'étmdue 
d'un littoral sép& par ,deiir; promontoires, ces écharicrures et ces 
fjords aient une dimension qui m fasse de véritables baies et de 
véritables golfes. Sera-ce encore, dans ce cas, A partir de la ligne de 
leur oriverture qn'on devra mesurer la distance de Ia mer çbtiére ? 
La condition des h i e s  et des golfs est soumise & des rbgles particu- 
lières, e t  celles-ci feront l'ol~jet de développements spéciaux (Renvoi, 
V. n m  516 et S.). Cc sont de meme des principes particuliers, dont 
il sera aussi ultkrîeurement 'parle, qui régissent les anfraçtnosit4s 
constituant des embouçhurw de fleuves (Rewuoà f ." - 

And Chen he =fers the reader to his section on bays where hc 
exami~~es the evidence for the ro-mile r d e  and the daims to historic 
bays of larger dimensions. Fauchille'ç authoriv can hardly be 
invokcd in support of the legaiity in modern international lam of a 
general headland priaciple such as that which Xùrtvay now puts 
fonvard when lie speaks (p. 380) of the ~o-mile d e  for bays as 
"le principe qui paraît tnjozirù'hui dominant dans la science kt Ic 
droit conventionnel". Fauckille in hct condenzm any sudi headlruid 
principle as .çontray t o  the principle of the fre~dom of the seas 
and takes the orfhodox view of allolNing zo-mile bays plus certain 
historic claims. 

(Com t cr-Mernorial, para, 307) 

202. T h e  United Kingdom Gove-cnmerit accordingly çubrni ts 
that : 

(a) There does exist a generd rule of int ernaiional Iaw requiring 
a State in principle to delimit its maritime belt by reftrence 
t o  t h e  tide mark on its physical coast and that any depar- 
t~ms from tbis base-line have t o  be justified as f d h g  under 
one of the specificdly -recognized exceptions. 

(b) htonvay is bound by this general nile excepi t o  the extent 
that she can biing herself withln the permitted exceptions 
or cari establish an historic right entitling 11er to exceptirna1 a 

" maritime tersitory. 
{G) htetriationd law does specifically condcrnn the  rnetliod a£ 

constituting an imaginary c m t  line by the joinhg of lines 
between extreme points seleçted arbitrady dong the crrast, 
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N m a y  hetçelf maintains that the true principle of maritime 

territory is that a State is entitIed to sach adjacent waters as cari 
be considerd xcessory to the iewa f ima.  Wlrat becomes of the 
tewo firnza and what meanhg has h e ~  rinciple if the tewa f î m a  
consists of nothing but widely separate f *-points af land joinrd 
together by invisible notional ]Utes ? As the tidc-mark rule, howevcr, 
js rnesely the actnal ferra f i~m d e h e d  Ln terms of Iatv it is no wonder 
that in international practice this is the fundamental rule for deter- 
mining the base-line of territorial waters, The exceptions t o  the 
r d e  are cases where the configuration of the: shore so far encloses 
areas of thci: sea. as t a  place the areas in fact and in law within the 
coast line of the State. The United Kingdom Governrnent snbmits 
that in modem international. pmctiçe departmes of the plitical 
c o a t  line from the line of the acttial fewa firma, frequent thaugh 
they may be in heavily indented coasts, are a matter not of choice 
but of Iaw. Such depai-trures from the tidernak line are inadrnissiblle 
unless just&abIe as an exception recognized by intemational Iaw. 

The rdnta'on betwst* the fwwdamemtd rwk of the $ide mark awd z& 
e xc@tions 

(Paras. 308-316 af the Counter-Mernorial) 

203. The Namegtian Govenment, in pn-rxgraphs 308 to 316 of the 
C o u n t e r -  cont ends tliat, m e n  if the rule of the lon~-.tvater 
mark dong the coast is an establiçhed rule of customary law, still 
its relation to the rules for bays, islands, etc., i s  not that of a prîn- - 

c i p l  rule to its exceptions. In substance, the tide-mark rule and 
the other d e s  are represented t o  be simply separate rules cleaiing 
with diffmnt types of p h y s i ~ d  ccidgmtions. 
-In paragraph r r  the Nonvegian Govemment concedes that the 

various drrlft codes of Iearned societies appear t o  state the tide- 
mark r d e  as the general d e  which is to recelve the widest applica- 
tion. It suggestç, howevcr, that this phenornenon is easily expIained 
by the Eacts that these soçieties were 3e5s cçoncemed t n  state the 
existing Iaw thm t o  guide its evolutian, md that after x926 they 
had in their mina's eyo ille semi-legiçlative task of the 1930 Confer- 
ence. Here again is the naïve pictute of the jurists of all the learned 
çocieties proposing the same principal rule wl~icl~ is said by Nonvay 
to have no foiindation in pmctice, without. giving. the çIightest 
hint that thtrc was anything navel in their propasal. As t o  the 
drafts of leamed çocictieç betrveen rg26-1g3o beiiig part icularly . 
affected by the legklative task of the 1930 Conference, it iç enongli 
to say that no une could imagirie during those years that the 1930 
Conference was to Iiave a c a ~ t e  bkaacke to write a new law of terri- 
torial waters. On the contrary, everyone sipposed that the confef- 
ence munld w o ~ k  on the basis of the existing laiv. I t  is cunous that 
Norway finas it urineceçsary t o  explain why all the drafts should 
formuIate the  çame rnle ~ Y i t h o ~ t  contuoverçy or why the n,ile 



proposed in 1894-rSg5 shodd br! the s m e  as in 1gz6-1g2g. Nor 
does she explttin why individual writers noted for their attention 
to State practice, siich as Fauchiiie (para. z o ~  above) and Gide1 
Cpa~a, 186 above), should eqirally in their books adopt the rules 
endorsecl by the leamed societies, But the contention that lcamed 
societies adopted the Ioiv-water mark k I e  as the principal rule dg 
legs fev~zdn: is, of course, entirely unfomded, as has alreridy been 
sliown in paragraphç xg7 and rg8 above. 

204. An argument of a somewhit ddiflerent kind is advanceci in 
paagmph 3rz of the' Courtter-Mernorial. Xt is ,fint mid tto be a 
'cafdinai point in the system contalned in the United Kingdom's 

a 
. Mernorial that the excêptiuns tp the lo~v-wakr mark should be 
limited in rinrnber and definite, It is theri cIaimed that in several 

. of the drafts adopted by leamed socielics the exceptions are not 
listed exhaustively and that it is dificiilt to s e p  in these drafjs.an 

-intention t o  state the sole, exceptions t o  the rde. Tlie wumptions 
on whicli tliis a r p m n t  is based a3.e quite rrntvamasited. 7 . e  thesis . 
of the United Kingdom Govemrnent.is simpIy t11at tlie low-water ' 

, mark dong the cbast is the principal rule ivhich has tg be applied 
' - uriless a departme from the gIiysical coast line by reaçon of its 
' geograpl~ical canfipration is jusaed by an international custom 

generally accepted as law. T h e  fact that the exceptions may not 
* 

al1 be haUy k t  cd or fulty defined c m o t  demgat e f rom the primacy 
of the principal rule. The most tJ~at it can do i s t o  render the mtab- 

' lishentofadubiciuso~ill4efindexceptionmoredifficuItforthe ' . 
 taie c d e d  upon t o  justify a particzzlar departure fmin the physical 
coast. line. Siinilarly, the fact tha t  learned societtes in thcir drafts 
may 'not have f indg  listed or fuily defined the exceptions cannot 
possbly derogate from the primacy of the rule formuTated bv 
them as the principal rule. The rnosf that it could do -cvould be 
cause doubt in regard to  an' ornittecl or iD-defined exception. In 
short, this argument for impeaching the primacy of the low-water 
mark ruIe is altogether exkaorhary. 

. zQ~ .  The Nomegian Governtnefl, hoxvever, bas in a y  cvent to 
concede that the report of Suh-Committee'No, II at the 1930 Can- 
ference does set out both the principal rule of the tide mark and its 
exceptions with some measure bf preciçion: This awkward fact it 
seeks ta get rid of in fhe first instance by its usual depreciatiori of 
the  value of the rcport as evidenbe of existing 'law which has been 
refuted in paragraphs r6g-r7o and 197-xg8 above. It then argueç 
that ta  d e d ~ e  the primacy of the low-water mark rule h m  the 
verbal form ~ f . ~ - h e  report (or from the form of-the drafts of leameci - 
çocietics) rvould be dangerous on the gound that tlie endorsement 
of a draft by collective vote is not always the result of a'ctose and 
pcnt'trating study. And, c i h g  an ,observation of the United States 
delegate, made tvith reference to. the work of a dïfferent sub- 
corilmittee, namel.~?, of Sub-Committeè No. 1, ,-th& the  texts of the' 

4 



R E P L Y O F T A E U N I ~ D R I N G D O M  (28x150) , 455 .- 
artides had not been examined in detail, it asset-ts that this observa- 
tion applies with even greater force to the work of Sub-Corrimittee 
N0,.11" 

Th is  argui-nent, vimed simpXy as a technical criticisrn of the farm 
of the tkuts of Sub-Cornmittee No. 11 and of the leamed societies, 
is not very ccinvinclrrg. Whatever validity the critiçism rnay have in 
regard t o  t h e  ivork of some kjnds of cornmittee, it applies least ko 
the work of a coommitte~ of j-rnists who rnay be eqected  t o  pay 
some attention $0 the f o r a  of their p M e s  and the structure of 
th& drdts.  The learned soqieties, naturally , contained a gdaxy of 
emuient juriçts. Çub-Cornmittee No. 11, as already explalned, was a 
technical cornmittee and in fact it was a m i x e d  cornmittee of jurists 
and hydrographem. So far as concerris t h e  langsage of the report of 
Sub-Cornmittee No. II, the  formulation of the  low-water mark d e  
and its exceptions bears eve* trace of deliberate legal drafting. 

206. %ut the Norw-egian Eovernment, in pasagrapii 3 ~ 4  of the 
Conter-Mernorial, attücks the actual fext of the report on the 
gmund that the rnlc is 5tated.t-o be subject t u  trrm exceptions- 
bays and islands-lvhereas the report itself shcrivs that the r d e  doeç 
not appIy ta  ports, roadsteads, estuarieç or ice-bound cotzsts. Even 
if this criticism of the drafting were fair, it wonid not su&e t o  

*- undemine the position of the low-water mark rule in the report as 
the principal rule, But is the critiçiçm entirdv fair ? T h e  point dcdt  
yith in the r ide  for ports waç how far artdisal 6arbour works rnay 
propmly count as part of the actual ceast line, Treated in t his way, 

, the ruie for ports did not require a fmrtlicr qudrfication of the m1e 
of the low-wa'cervrnârk, Aga~n, as the apyended "Observation" 
p$ts out, the rule for roadsteads was n& concerned mith the base- 

. Iine at ail but with a special extension of the territond çea l. If 
tiierefore required no qualification of the base-line' rulé. No mle was 
fosmulated for estuaries dearIy for t h e  reason that f o r  legai purposes 
estuaries are regarded as a form of bay both in international practice 
and by writers. No furfier qualification of the base-line rule was 

1 The text of the Observation rdc: as foII~ws : 

"Tt had been propuse& that rwdshads tshich smve for the loading ancl 
nnlonding af vc$sd$ %houid bt aâ9imilatcd tu porh, These soadstadz: wbdd 
then have been regardecl as iulmd waters and the terrrtorisl sea wouId have 
bocn rncasurcd from their oiitm limits. l t  was thought, horircver, irnpsçihle. 
to adopt this proposal. Althwigh it was rccognizetl that t h e  coastitl State - A 

ninst be permitted tu exeruse .çpecial rights of control ancl of police over khe 
roadstedcl. it was considered ~ui;[usQfiable to  regard the ivakrs in question as 
inland ivhterç, since in t h a t  case inercllant vessels ~vould have had no n g h t  of 
iiinacent pa55age' through tlicin. To mcct thesc objectiqns it w a ~  s~iggested 
tht1. the righht of passage in such waters ahould be expressly recognized. the: 

. practical resul? beirig t1ia.l: aie onlv uifference between such 'inland waters' 
and'the territonal sea woidd I~ave teerc iilte possessim Ziy rht roc&Jeads of n $cl! 
of berr2fovirai s m  of IJzeir ma. ,45, hnwever, s u ~ h  a hd t  was not considercd 
necessary, i t  \vas agreed f i n t  the waters of the rodstead should be inclnded 
in. the territorial seri of the S'rate, =*en if they extcnd hcyond thc gcneral 
limit of th: territorial ses." (Minutes of the Secarrd Conmittee, p, zr9.J 
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therefore ctinsidered necessary than was a2ready covmed by the 
exception for "bays", As to ice-hound coasts, it is a somewhat 
pedantic cniticisrn that the cornmittee which, in itç report, indicated 
that it had excluded the special question of ice-bound coasts from 
its draft; should not have also covered the point in i t ~  formula for 
the base-line. Uattil the rule for iwbound caasts was decided, its 
daim to  be an exception was equally undecided. Was the drafting 
of the commit tee-simply as drafting-so ver y defectivc ? Actually , 
the points on which the drafting is criticked în the Gounter- 
Memoriaf, tvhen closdy exarnined, anly serve t o  show that Sub- 
Cornmittee No. II-in mhateVer way its cirafting might be improvecl 
-wwe perfectly awase of the implltatfons of their texts. 

207. Fihally , in para-phs 315 and 3 16 of the Cornter-Mmorial, 
two dicta by distinpished men w e  fired as Parthian shots at the 
p h a c y  04 the Iower-water mark d e  and both slzots go very wide 
of the target. Firçt, Mr, IVLiller, the United States delegak, describ- 
ing the work of the coriferençe .in the bfiefest and most general 
t e m s  and having referred to -the attempt to define "bays" as 
" rather notable", said " we must stiU recognize that tliere are inden- 
tations of the coast which may perhaps require special treatrnent: 
dthough they are not to  be called in a technical sense bltys". At 
best, this statement only means fiat tliere rnay be indentations 
which escape the defmition of a bay and yet require: special t ~ e a t -  
ment andogons ta that  given t o  bays, If anything, the statement 
testifies directly ta the primacy of the tide-mark mle, since 
Mr. Miller was afraid that , unless these indentations were specialty 
covered in the convention, no amendment of the base-line would be 
dlowed in their case. In fact, there tan be no doubt that he was 
rnerely echoiiig the anxiety of the United States delegation that the 
exception of "hktoric barn" shouid not be ~bsolutely iimited to 
"bays" in the gmgraph~cal sense bût slmuld include liistoric 
"sounEïs". This anxiety again is çlear iestirnony to the primacy of 
the Iow-water mark rule, A departure £rom the physical h e  tif the 
coa t  must b~ brorllght witlalaifi tJza four çorneys of caw c&dm?,'t£ed axcefithn. 

208, Secondly, a dictum of Lord Salisbury is ~mnched out of itç 
çontext in a House of Lords dehate fifty-fim y e n s  ago and he is 
represcnted as holding the Wew that there is no general principle 
applying d l  dong. the coaçt . Al1 he said was that clifferen t principles 

' apply i n  determining the exdmd of territorid zprate~s where there are 
indentations than rvhere the coast is open. His remark las made as 
an inteaj eçtion in debate because he suspected-urijust Ly a?; it turned 
out-one of hi5 fellow Peers of thinking that British legiçlation 
could be made to apply to foseign frsherrnen up to 18 miles off open 
coasts in Scotland, ITe had not ia mind the base-linc questiou at dl 
nor inded the distinction beheen inland md territorial mraters. 
Even so there m s  nothing in l-ii~; sery general e~pressions which 
\vas inconsistent 'with the 3-mile limit irom shore being the riormal 





burden'of proof re t s  on that party. Limitations on- sover- 
eignty are not to be presumed ipasa. 3x8). 

Çz) The nature of the rdes of international. law relating to State 
sovereignty over the sea confirms the conclusion that the 
burden of proof rests on the United Kingdom ( p a s ,  320-3261, 
because IegaLly and historica1,lly tbese sules appear, so it is 
said, as restrictions on Stâte sovereignty over the SM and not 
as the foundation of such çovereignty. t 

Before dealirlg with these q u r n e n t s  in turn, the Glavkmment of the 

1 -  United ICingdom will make some general observations on the ques- 
tion of burden of pmnf in this.case, . I 

- zrr. TheUnitedKingdomGoveniment,açthepiiriycomplaining 
of som~thing Norway is doing, the enforcement of this decree aghst  

, 13ritisTz fishermen (Nonvay is not cornplainhg of action taken by 
the United Kingdom), naturally has the general burden of proof. 

x But this ody meus thai the U,pit~d Kingdom, Governent  Is 
calied upbn t o  establish a 91i~za  /mie case apinst the  legality of 
the base-lins of the 1935 hcree  such as t o  kntitle the Court to 
hold them iiivalid in the absence of a satisfactory answer hy Nomay. 
I P  is a t r i t ~  observation that the "burden of proof" in f i e  sense of 
t h e  risk of losing the case if'nothing further is said t o  the Court mày 
pass bacltwards and forwards $rom one side to the other with  the 
progress of a e  case, The question of burden of proof arises strictly 
onlv on the proof of facts.or of special ekceptional rights and not in 4 

, connection with the demonstration of the general rules of inter- 
. national laçv of which the Court hm ex o&io judicial knowhdge. 

. . In connection with the demonstration of the applicable generril 
rules of in+ernational latv, it is perhaps more correct t o  speak of 
making a prima jacie case rathm than of discharging bnrden of 
pmof ; and the obligatton to,Cliçcharge the burden. of pronf of the - 

- facts and the necessity of making a prima f a c i e  case on the law are 
not bnrdens of quite the same character, though Nomvay does not . 
distinguish between them. 

2x2. The. basic kcts of the preçent case &e Jargely facts of 
geapphy and the t e m  ahd effect of the Decree of 1935 whiçh are 
naE swceptible of dispute. The contention of the United Ringdom 
Governrnent is that, on those facts which are undisputd,  th^ 
"burd~n of proof" necessarily passes to Norway, because the United 
Kingdom has invoked as the main rule of inte-cnationd 1 9  govern- 
ing the delimitation of base-lines, a rule which, in the submission 
of the United Kingdom, i s  well settled. This rule wbich .the W,nited 
Kingdom maintains is weU settled is that the base-line is formed by 
the tide msk.alung the coast; diverging from this actua1,caast jine 
only under the exceptions, m d  witI~m the fimlîx, established by 

' international Iaw. No denionçtration is needed that thé base-lines of - 
the~g~~DecTeedonci t inanypar t fol lo tvthet idemarkalr i i - ig~e . 

I 



caast, for that is demonstrated on the ~harts~subrnitted to  the Co.ur€ 
by the Nonvegian Govanment, (Annex 2 of the Counter-hlemorid.) 
. .In addition, the United Kingdain has set out in Paré II of itç 

' Mernorial what it conceives t o  be the aceeptd rules of international 
law tvhich govern .the exceptions #permitting departures af 'the base- 
line hom. the tide mark along the coast. The fact that the alrnost 

- coniifiums depa~tures of the base-hes of the 1935 Decree hm the 
tide mark dong the coast do not f d l  within asiy of these recognkzed. 
exceptions is demonstrated in paragmphs 123 to 140 of the Merno- 
rial. Indeed, such dernonstration is scarcely needed lecause again 
the fact appears from an examination of the charts submitted by' 
the Nonvegian tiovcmment, Thus  the United Xingdom has pmved 
the facts on which it relies and made a firima ftlcie case in Iaw. , 

- It follonis th&, if the views of the United Kingdom Governrnent 
conceming the applicable rules of Iaw we firima facie corne&-and 
they are strnngly s~tpported by the records of the 1930 Conference, 
by the opinions of writerç and by international practice-the tegal 
burden in this, case lies npon Nonvay to justify on preçcriptive: and 
historic grtiunds . base-heç which, on the face of them, bear no 
relation to the bse-lines' permitted by international 3aw. It is, of 
course, open to Nonvay to show, if she cari, t hat the niles ~f çusto. 
ary law justifying exceptio& to  the: géneml primary rule that the 
base-line is the tide mark are &vider than they, are stated to be in 
the Mcmorial, or indeed, to disprove, if shc c m ,  that this ,iç the 

. prirnary rule. Othtnyise, it is open t a  her t o  discharge the burden of 
j ustifying h ec very except ional base-,lines by provixig an historic 
title to the waters that s l ~ e  chi,ms. 
213. h this connection it may be well to  r e ç d  thrt no party is 

under a burdm of proving propositions of law by evidence in the 
same way as he must ps-ove a. relevant fact. The Norwegiau Gavern- 
mcnt in some parts of the Coiinter-Memorial'seems almost to repre- 

. sent t h a t  it is tncumbe~ït upun the Unitet1 Kingdom to prove by 
evidence, in the same lvay as a fact, every le@ proposition an ~yhrch 
it .relies.' But hcre mother. rule cornes into play, i'~a"Pa mad ciwfa. As 
was said 'by the. Permanent Court of International Justice in the 
Braziaian Loaiis case (Series AISI, p. 1z4) : 

"The Court, which lc, a tribunal of international law, and which, 
'in this capacity , is deemed itself to know what t his Intv is ,  etc." 

1 Also, in the c a e  relati~zg do th6 temm$ariub &xr jsd id , io~~ of the Ifitw- 
national. Commissimc of Riuw Oder (Series ,4Jz3, at pp, r8-rg), 
svhen the "Six Governments" (the United Kingdom, Çzecl~oslovakia, 
Demark, Fsance;&rmany and Sweden) cornplained that Poland 
did not raisethe point tkat Potand had'not-ratified the Barceluna 
Conwntiori uritil the oral prioceedings, the Permmeili .ConrE . 
Intern'atioual Justice, diçrnissing this objection, said ; "The fact that 
Poland has not ritifid the Barcelona Convention i~o t  bbeing con- 
tested, it is evident that.ilzfi m~i/ lar  is Purely one 4 Zm such.as the 



"The Cour+ .... observes that. in the fulfrlment of its taslc of itself 
ascertaining what the international law is, it has not confined itçelf 
to a consideration of the arguments put forward, but h a  hcludcd 
in its researches al1 preçedents, tc~achings and facts to which it had 
access and which might possibly have revealed the existence of one 
of the principl es of international law çvnternplated in the special. 
ag-reement'". 31). 

. Coatd skodd  examine ex officio ... , The Court wi31, thedore,  pass 
upon this point and wiii do ço at the outset.,,:" Sn short, the Cmrt 1 
has both the authority and the duty t o  cleclare the applicable rules 
of international law. The duty t o  declare the applicable rules of 
international Law arises tvhen, arid just ùecauçe, the parties are at 
issue as to whqt these rules m. It LS ceftainly no part of the proce- 
dure of an international court (or indeed it is Ihought of aay court) 

214, The United ICingdom Goveniment th recopizes that, as 
claimant, it has a general 'ourden of proof as .to the facts m-hich it 
deges, It a h  récognizeç that it has an obligation to assist the. 
Court sa fm as it can in the ascert~nrnent of the law- and to support 
its propçisitions of law with any necesay aiithofity, It rejeds, 
however, the idea that it has any general burden af proof in regard 
tù the applicable law . Surnethhg in the nature of a burdert of proof 
in regard to the law may indeed arise from the status of a particdar 
sule of ïam in reIation to othe-r. rules. tVhen the d e  tvhich is con- 
tended for is in opposition , O  a primay d e ,  as, for example, the 
alleged rkgirne for archipelago$ is in opposition t o  the primary rnle 
of the low-water mark, then tlze pmctice of the Court suggests S i ~ t  

tliat judgwent Is entered for the defendant party if the plairitiff 
paxty fails to demonstrate beyotld al1 possible doubt that its view 
of the law is right. If that were so and there was i~ny dou bt as ko the 
law, the jutlgmetlt of the Court, in a matter where its view of tlie 
la\v is a precedent of i.vorId-wide importance, would dqend an the 
accident whether, for instance, the United Kingdom was cornplxh- 
ing of Nomegian interference with British fisherrnen or the Nor- 
wegian Govemment \vas complaining becausa the United 'Krngdom 
protected British fishermen frcim Nonuegian atternptç to enforce 
against them a dectee whi& in the opinion of the United Kingdom 
was unjiistfied. 

,'l'hc United Kingdom Governrnent, in making these observations, 
does not seek in any way to rninimize its ocvn h k  in bringing for- 
ward satkfactory authatity for the propositions of Iaw iYhich it 
advances, It does so t a  make clcar ik dissent Esom the idea that in 
the International Court the  establtsliment of international l a ~ v  iç a 
matter of evidentiary proof by the indrvidud party relying on the 
law and the Court's ciehsion on the law depends an the accident 
which party happenç t o  be the aggrieved pnrty. In the " Lotws" 
case (Series A11o) the Court went out of its zvay ta sa7 at the end 
of its jndgment : 

L 



t h e  -prima+ rule holds goad unless the existence of the exception 
Iias been çatisfactorily estahlihed. 

The prmnm+tion agcahsi r8si~ictions on the ssoveueigniy o j  cz Staie 
(Counter-nlernorial, garas. 318-3 x9) 
215. Xt i5 now convenimt t o  ccmsider the h-st of the twcl Nor- 

wegian arguments summarized in paragraph zro above and in para- 
grâph 327 of the Counter-Illemurial and developed in paragraphs 
318-319 of the Counier-Mernorial. Nonvay hases ths argument an 
t h e  grinciple that restrictions on the independence of States are not 
to he presumed, citing the "Lotus1' cusa as authority for the ph- 
ciple, and says that this principle applies when act of savertrignt y 
is in question, i,e, the 1935 Decsee. This means, as explainecl in 
pmgraph 313 above, that, undm this argument, if there is any 
doubt as to the la~v, the decision of the Court will ttarn on what iç ' 

alrnost an indevant çonsidcrat-ion. 1s the United Kingdom the 
aggrleved party or i s  Norway the a e e v e d  partgr ? In fact, it is 
Nomtay who has issusd her decr~e and enfosced jt (without justifi- 
cation in the Unr'ted Kingdom's vietr.) against Britislt fishermerr, 
Therefor~, nnp dairbt as tci the law ~ v ~ u l d - o n  Norway's hypothesis 
-operate in her faveur, Bat suppmhg the United Khkdom had bÿ 
an act of sovereignty on its part (an act of sovereipty inclucles, 
Norway sayç, a Jaw, decree, jirdgment , or administrative measure) 
direçted British fishery protection vessels to prorect British fishing 
vessels in the disputed area (a perfectly legirtimate action if the m a  
in question is high seas) and Nonvay had had recouse tci the Court 
because she corn-plained of Zhc British action-then any doubt as 
t o  the Zaw would have operated in favour of the United Kingdom. 
Therefore, because t h e  United Kingdom has prefersed to corne Itself 
first t e  the Court imtead of forcing Nùrrvay to da sebecause  in 
fact the  United Kingdm has acted in tbe most friendly and least 
provocafive way triwards Nmway-she is placed, if there is any 
doubt as to the law, in a disadvantageous position. Such a con- 
dusion seem obvieusly wrong. Yet it is inevitable if the present 
Nonvegian contention is right. In fact this contention is, it is sub- 
mitted, entirely mistaken iiz latv, 

The statement by the rnajority of the Court in the "L;ot?ds" casfi 
that "restrictions upon the independence of a Stxte cannot be 
presumed" ffolIowed i ts  decIczration that "the d e s  of larv bhding 
bpon States emanate from their own free will as expreçsed in cm- 
ventions or by usages generally accepteil . as expreçsing principles 
of law", Whatever criticisms may be made of the ierms of this 
famous declantion, it is clear that, as al1 rules of international law 
impose more or less restrictions on the independence of individual 
States in the interats of each other, the presumption against restric- 
tions on independenet; can only operate mitbraa ille ap.eus of Stat~ 
~ ~ t e ' u i t y  Ie#i i7.t @rifici file by inte~.mxlzo~tuï l m  to th discretion of the 
Shte. Thus, if State A has taken action mitliin the sphere of its 



domestic jurisdiction under general inkermtiknal Iaw either by 
means of restrictiag the activities of foreipers in its t d t e  or b y  
means of a: judgment delivered by its courts in proceedings brought 
against a p&y (or a ship) which is prserit in its tcsritory, and 
State B çr>mplairir;.that the action violates a treaty or some excep- 
tiona1 d e  of international law regaraing the exercise of judiciai 
jurisdiction, no doubt tlie maxim that restsictions on sovereigi~t~ 
are net presumed 1s applicable. -Rat the present case rdates to  Nor- 
wegian action in relation t o  an area of sea and the w3zobe qwstion ail 
isswe i s  whether tlm f firea is z~ndw N o w e g i m  j~.~i$dZ*ciion it diEl, That 
the presulmption in favmr of açts of sovereignty and against restric- 
tions on a State's independence ~ u i n o t  apply to tIkis case is çlear, 
.f~orn the imrnediately following passage of 'the Court's judgment in 
the " Lot~s" mse itself. 

The Court, ivhich $vas deding wit h the Jegality of the exercise of 
criminal jurisdictian by T~irkey oii Turkisi tenitory against a 
French national in regard tci a collision belx-ireen a French vessel hnd 
a Turkish vessel on the high seas, said : ' 

"Now thefirst and foremost ratriition imposed by international 
la~v upoa a State is that-fuiliq the tix&&zce of a pemis~a4Ee racle to 
the cowirwry-lt  may n8t exercise iCs poiver in any for& in the 
territory of anafher $tate. In this sense jmb?.di~tian is cerhidy . 
territorial ; it c a n o t  be exerciçed by a S h t e  outside its t e r r i t o r y  
except by virtue of a p~rmisçive nile denved from international 
çusfom or  from a convention." (A/~o,'pp. 18-~g.) 

T h e  Court tvent on to hold that  thcm \vas no such genmd restrictiari 
in r e g d  20 the exercîse of jurisdiction by a State wraiithix its nwlz 
Em$ory but anly tlie limiied restrictions of q3eciiic prohibitive d e s  
and theri addeci : 

"In tl~eçe circumsbces,'.all that: tan be required of a'State h . that i t  should not overstep. the fimi t s  which internaticmal law places 
upon its jurisdiction ; &th;* filese Zfmibs, iis titis do exsrcise qur~sdit- 

Y ~ S ~ S  ia i f s  sciver~ig~fy. ' '  (Alro, p. rg.] 

It was on this baSis that the Court hdd that, t o  invalidate thé 
ekenise of jurisdiction by Turkey, a specific prohibitive nile must 
be estabLished excluding a State's nexerçise of criminal jurisdiction 
against a foreigliq in regard to incidents on the high çeas. The 
corcectness of Ïts ultirnatè deciJicm that France Ilad failed ta estah- 
lish such a spec3c prohibitive d e  has been much debated. .But 
whether the decision was  right gr wrong, it is clear that, if there had 
been a relevant nile of international law impesing a g e n e d  restric~ 
tion air. a State" discretion t o  exercise jurisdiction ' fn regard to 
çolIi~ions on the high seas, it wogld have lain with Turkey t o  justify 
her act mder a Specific permissive r d e  of international law. :. ; 

. 216. It ia also t6 be observed that Turkey's act of sovekeignty; 
the  exercise of jurisdictian over a vessel lying alongside in a Turkish 







preçurnption in connecfion with the estabIishment of the law, 
thme certaidy seems t o  be evwy reason for the presumption lying 
in favour of freedorn of the seas and of the rights of the cornmuity 
of States. The Nomgia t i  Eovernment, however, in paragraphs 
3 ~ ~ 3 2 4  of the Counter-hlemorial, disputes a i s  contention primarily 
by the argument that to raise a presumption in favow of tlie free- 
dom of the seas as agahst the sovereignty of the costal Strtte is to 
disregard the histmical evolution of the 1aw of the sea. It is said 
tha t  Çtate claims to maritime territory ante-date the doctrine of 
the freedom of the seas and that the territorial sea belonging to 
States tu-day represents what has sunived from rnuch larger 
claims. This historicai , a r p e n t  haç aIready been examined in 
paragraphs ro7-116 above, where it !vas point& out thitt the fact 
that a State's claims t o  maritime tenitory have enmmously con- 
tracted in the past zjo yeam in face of the doctrine of the freedom 
of the seas is scarceIy a convincing reason for supposing that the 
freedom of the waç and State rights to coastat waters are n o m  of 
qua1 strength, Mloreover, it is hhis t orically rr dubious proposition 
that the modem territorial sea ïs propezly ta  be regarded as a 
mere swvival of gseater clairns. Some of tlie principal mots of the 
modern concept, for example, the cannon-shot rule and the 3-mile. 
Ihit, have no contact with 'the ancient daims. It seems rather 
that the gmwth of maritime commerce ;Lnd naval power induced 
an entirely Werent attitude on the part of States in regard t o  
maritime territory during the eighteenth century. The clnims exist- 
h g  to-day appei  to be the consesuence of a wrnpletely new 
orientation in the attitude of States towards righ ts in adjacent seas, 
under the influence of these facts and of the appeal of the doctrine 
of the frwdom of the seas. This seems t o  have l m r i  the case even 
*th tlie Scandinavian States which feli able to maintain a daim 
t o  the distance of the rang-e of vision only for a very brief period 
before settling upoii the rniich smaller limit of bne league. 

2x9. The d e v a n t  point now, however, is not what may be the 
t zïr th concesning the st-jll somewhat obscure Iist ory of territorial 
waters but whether to-day the dominating principle in maritime 
3aw is the fretdam of the seas. The upsurge of this principle in the. 
eighteenth and ninkeenth centuries until it became t h e  predomi- 
nant principle of the 1aw of the sea was due precisely t o  t h e  strong 
reaction of States, as international commerce developcd, against 
clainls t o  the exclusive use of areas of sea. The principle of the 
f reedm af the s m s  was the fondation of the atvard in the Behing 
Sea Arbif~atiun and iks ascendancy in the latter part of the nine- 
teenth century is streçsed for example by Cdvo. Having dealt 
witl-i territorial waters, bays, straits, etc., he adds (Le Droit inter- 
îskatiortd, Vol, 1, Section 384) : 

"Au fond, iI faut bien le rtconnaltre, tontes les questions que 
' 

n6us avons discutées plus Inut se rattachent directement ou. 
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' aboutissent forcément A un seu l  et m h e  principe fondamental, 
celui de la liberté des mers." 

220. To-day it is recagrilzed that tlre fsedom of the seas carries 
certain dangers owhg to technicd progess and that international 
CO-operation in the  regdation of the seas is necessary to overcome 
these dangers, But the pruiciple of the pr~dominance of the rights 
of the ccimmunity af States oves exclusive daims by single States. 
has never k e n  relaxed and remains the fundamental principle. 
In this connectirin the United Kingdom Government cited in its. 
Memonal the folloiving sentence ftom Gidel t u  support its conten- 
tion that there is a presumptiua in favbar of the freedom of t he  
seas : 

"L'idée qui domine Ie droit de rnw est l'id& de 1a IIberté de- 
l.'u£ihsation licite et normale des espaces maritimes ; tonte restric- 
tion lnu tile à cette liberté doit être évitée." (@. cd. ,  Vol. III, p. 674.) 

It iis said in paragraph 285 of the Counter-Memonal that, by givlng 
the above sentence witéoot the rest of its tontext, the United King- 
dom Goverment has misrepresented Gidd's maning. It iS asserted 
that Gidd was only emphasizing the need t o  avoid uselesç reçtric- 
tions on the freedom of the seas and was not h y n g  down apresump- 
tion in favmr of the latter principle. What then was the cantext 7 
Gidel, it Is true, m s  arguing for a dEfferent r d e  conceming lslands 
from that accepted by Sub-Cornmittee No. II. H e  was a r w g  
for the stricter Hile tliat an idand sliouid not casry territorial 
waters, if not capable of occupation and. use. He was asguing that 
even a permanently dry rûck possessed by a State shouid not, . 
in those circumstances, entitle it to territorid waters in respect of 
the rock, And why did he advoca-te this strict rule against the - 
çoastai State ? He advocated i t  for no other reason than thst he 
considereci the dominating principle to be the freedom of the use 
of the seas, 

221, But this was by no means the adg octasion an which Gidel 
in his book objected to  methods of çlelimiting caastal waters on 
the ground thât tliey hvolved enaaachments on the bigh seas. 
Ancithet- example is ta Ise f ound in lris criticism (cited pampaph 196 
above) of t h e  Norwegian-Swedish proposai for an extrerne points 
base-he where he endecl with the words : 

"Enfin - et c'est là une derni& critique, - pratiquement cet te 
méthode du trac& plyganai en Pçeadlmd t h a w  augmente d'une 
mmiére indue les eaux intkrieures, ça qui rz $oar colaséquence  final^ 
ana exienskon corp.dali7ie de la mm fewita~iale & la riduciiofi des 
ar#ace:es de haute mer." 

A M d  example is t u  be faund in a passage dealing with a suggestion 
for the extension of the  base-line off ice-bunnd coasts (O@. cd. ,  Vol. 
III, p, 530) where he said ; "A quoi on peut objecter que toute exten- 
sion du territoire de l'fitat vient réduire d'autant la mer Libre....'" 
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çuch proportion t o  the width of its mouth as t o  co~sti-tute thc 
indentation more than a mere çurvature ~f the c w t . "  

The chief ground of this critickm kt that, by isolathg the element 
of proportion between penetratian into the land and width of 
mouth and by making it the decisive test, the United Kingdom 
Gcivernrnent gives t o  the dehition a restrictive meaning which 
internatiaml practice aad decisions of international tribwals 
are said not t o  justifgr. 

224. Paragmph 332 of the &unter-~Temorid cites extracts fmm 
a passage in the award of f . 1 ~  tribunal in the Nwlh rltlantic 
F i s h ~ i e s  Avbi&dion to support the above criticisrn. The tribunal 
there said (ISiilson, Rt~gwe Arbitrafion Cases, p. 186) : 

"The Tribunal is unable ta  under5tând the terni 'bays' In the 
renimciatory dause in other than its geographicd sense, by wliich a 
hay iç to  be considerd as an indentation of the coast, bearing a 
configuration of a particular chamcter easy to determine specifi- 
callÿ, but cMf~c:uLt to describe generally." 

The next sentence, whlch is not included in the Coun~er-Mernar- 
id, goeç on : 

"The negoGators of the Trcaty of 18x8 did probably not trouble 
thanselves tvitl-i subtle thcorics concerning the  notion of 'bays', 
t h e y  most frobably thought t bat everybody would know what 
\vas a bay. 

So far, therefo-re, the tribunal seems rather t o  have shaed the 
view of the United Kingdom Guvernment expresscd in the Memot- 
ial, that there is not mnch douht about the general rneaning of the 
rvord "bay"'. 

225. Tt is alsa t o  bc observcd Shat in the fmer of these t w ~  
sentences, whlch the Coun ter-Ailemo-rial speaks of as the t ribmal's 
only definition of a bay, the criticd words are ''an indentation of 
the coast, beartng a. cawfigz~~ntimb of a ;fiwtic~lwr charactar", dc. 

. It is tme that, as the Counter-Mernorial points out, the tribunal 
said in the sentences whickr followed : 

"In this populai- sense tlie t e m  mast lx irif erpretcd in the treaty, 
The interpretation must take lnto account al1 the individnal cir- 
cumstances which for any one of ththe dif=£erent bays arc to be appte- 
çiated, the relation of its widrh to  the length of penetration idand, 
,the possibility and the necescjity of i t s  being defended by the State 
ui whoçe territory it is indenied; the special valt~e whicli it has 
for the indristry of the  inhabitants of its shores ; the distança whicli 
it is seduded from the bighways of nations on the open sea and 
other circumsbnceç mt: possible to enurnerate i n  gmeraL,J' 

But men here the firçt consideration stated is the element of 
proportion. Whether the other considerations mmtioned really 
have much t o  do tvith the concept of a bay it is permissible to 
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doubt, and thme is nothing to  suggest that in their award the 
'tribunal taok as their test any element other khan configuration, 
The otlier considerations mentioned by the tribund are undoubt- 
edly some of the reasonq why bays' ( ie .  ariy bay) iander certain 
conditiorrs iire admitted by international law t o  be ntithin the 
national territory of a State. The base-line for te~ritorial waters 
rmning acrosç the mouth of the bczy is an exception te the general 
nile that it follows the cbast. This may weU have been what Rias 
ptirnardy in the mind of the tribunal, for in an earlier passage it - 
had said, in rejechng the  contention 01 tlre United States that  the 

- 3-mile limit shoilld be strict 2y and systematicdy applicd in bays 
(meaning that the hase-line shoulrl in 'bays follow the  ordinary 
rulq [ j:bidd, p. 182) : 

"&t the Tibuiid is unable to agree with this contention 
{a) Becanse sdmittedlg the geogrqhicd character of a bay 

contains conditions which concern the interests of the territorial 
sovtrcign to a more intimate and important extant than do those 
çonnected with the open coast. Thus conditions of national and 
territorial integrity, of defence, of commerce and of inclustry are 
all vitally çoncemed witli the contra1 of the bays pcnetrating the 
national coast lin@. This interest varies, speaking generally, in 
proportion to the penetratio~i inland of the bay ;'but as no principle 
of international lnw rccopnes  any spec&ed dation behveei~ the: 
concavity of the bay and the requirements for control by the 
territorial sovereigmty, .this Tribunal is unable t o  pn~lify by the 
application of rtny new principIe its interpretatiun of the Treaty of 
1818 as excluding bays in general ilrom the strict and systematic 
application of the 3-mile rule.'" 

Here, again, there is a strong suggestion that the critical factor is . 

the proportionatci penetmtlon inte the land. The tribunal, it may 
suspected, experienc~d the same difficultv as the rggo Conference 

in giving geornetsical precision to the concept of a bay whlle 
recognizing that the clue ta the definition Iay in the elernent of 
proportion. 

226, The Gounter-Mernorial in pnrapph 334 &O cites a passage 
from the Çalfor~ia;rz Case Oceart Imi?wïlra"es, Ywc. Y. Gwen et aL 
(Hudson, Cases cznd O t l ~ t ~  Mizte~ialS on Tder.~%ntaQ.ital Law, p, 4473, 
clahing that the passage shows the Supreme C o d  of California 
to have rdied on a lexicographer's definition \vithout regard to  the 
elernent of ~roportion, The c l ah  is decidedly unconvincing since, 
as the cited passage shows, the Court sb~ied the fi~ofiortinns of th& 
bay m-th s o m ~  exachgstis as éts &y rehlsbno fw sayzxg Zhmf t h  buy 
satz'sfkd the definitiox of a bay l, 

Sa far, the~~forc,  the tribunals, whose dicta are çited to support 
Norway's crîticisrn of the fornula çuggestcrd in the Memonal d s o  
seem rather to &are the VniTed Kingdom's viev that the key to 

fi In k t  the depth of the bay was about half the \vid.tlr at  thc upenipg. 
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the definition of a bay lies in the proportion between depth of 
perretration and width at the mazath. 

227. The Nçirwegian Government haç, however, another objec- 
tion to the suggested fornula. The formula is said to be altogether 
too vague a definition i£ bayç are tu F>e considered an "exception" 
in the juridical sense, In thxt case, so the Couilter-Mernorial 
confends, it wodd be necessary i o  find a geonletrical formula 
expressing precisely the required proportion b e k w n  t Eie depth of 
penetrabinn and width at the mouth, Tke United Kingdom Govan- 
ment Is indeed said to have adrnittetll the need for giving such 
precision to  the formula, but this is eatirely untrue in the sense 
which the Norwegian Governrnent is. tryiag tb extract from the 
language used in the Mernorial. The Norwegim Govenimmt ,is 
nour seeking to maintain that withorit a gmmetrical formula to 
define with absolute precisian the exception "barn", there tan bc 
no restrictive nile of international lam limiting claims to bays. 
The United Kingdom Güvemmentl dissents absolutely h m  this 
propoçi$ion. 13e uwrd bay has long bem used in international 
practice and has frequently been interpreted by judicid Cribunds 
with a ~ufficient understanding of its general 2nd le@ meaning. 
It is also çonstantiy referred t o  by j u r k t s  in its particdar aspect as 
an exception to  the rule of the low-water mark \vithout any doubt 
aç to the general scope of the exception. The need for some further ' 
precision, which is recoplzed by the United Kingdom and which 
MW, recognized by Sub-Cornmittee No. II, daes not concem the 
general nature oi i h e  "kenception'hnor the generaI scope of its 
application. It mIy concerns the need to mark out the boundary 
feiIces of the exception more ~xactZy so as fo e x d z t d ~  th +ossihza'ty 
of ençroackmts  0% the high seas througk anscr@ulows use of tlas 
excepi'iorl. It w-as only from this point of view that  the question 
of a geometrical formula was discussed in r93o by Sub-Cornmittee 
No. II, as its report indiçates in the sentence : ' Wost delegations 
agreed t o  a width of ro miles, fiovided sr. sysiem wme simzdianeousJy 
ado$t~d under wkich slight iade~tations wot~ld nof 6e treatcd t ~ s  bays," 
l t  Is also from tlik point of view that Gide1 examines the psoblem 
of defming a bay. (Op. d., Vol. 111, pp. 583-593.) 

228, The United Kingdom Goverment does not daim that its 
modest fornula represents the last ward that m lx said on the 
definition of a bay or that it gives absolute precision t o  the nleaning 
of a bay. It merely suggests that its formula contains the essence 
of what in Zarv is meant by a bay. Nor does the United Kingdom 
Gavernm~nt contend that ifs formula has the speci6c statvs of a 
riile of internatLana1 Iaw. The rule accepted by jurists and estab- 
lisbed in international practice is tEiat bays coriçtitüte wi exception 
tu the rule that the base-line follows the low-water mark aü alring , 

the coast. The formula suggested by the United Kingdom is rnerely 



a famula t o  assist the application in practice of t h k  well-estab- 
Eshed rule of intematicmal law. 

zzg, The United Kingdom Governrnent, however, strongly 
resists, for the reasons already given, the id= propwnded in tho 
Coun t er-Mem orial that without a geornehid f ornulla the excep- 
tion for bays is too vclgrze t o  constitufe a mle of international l a ~ v  
at all. Gide1 and Boggs, whose langnage is cited in. p a r a p p h  33r 
of the Couriter-Mernorial as evidence of the dficuity of di5tinguish- 
ing Imys from other indentations, both start fmm the assumption 
that there iç an established rule of international law governing 
bays. Gidel, indeed, not only regards bays as an exceptiantothe 
Jow-water mark rule, but considers that a rufe of international law, 
~estricting the width of bays norrnally to be admitted witliin thï~, 
exception, is "peremptorily proved'" by the very existence of the 

' categoryofhist~riçba~~tsxcceptionstothenosmdrule,(O~.cii., 
Vol. III, pp. 536-537.) Tlie riile of international law has not adopted 
an y partïcular formula, verbal or geometrîcal, 

zja. The Narwegiai Governent  in paragraph 335 of the 
Çounter-MemoBal erztirely pmerts the meaning of the last sentence 
of paragraph 94 of the  Mernorial. The United Kiagdom Govmnment 
made no kind of suggestion that Norway is botrnd in these proceed- 
ingr: by the geometrical formula proposed in 1930 by the United 
States del egation. The United IGngdorn Government merely offered 
itseIf to accept the application of lthe formula should any particular 
indentation pmve to be a bord.er-line case. But the United Kingdom 
Government does strenuously contend that Narwq is bound by the 
generally-accepted rule of customary law whicti treats bajs as an 
exception to the  low-water mark r u l e  and prescribes the conditions 
under which bays may be included xvit hm a State's nation al waters. 

I t  is permissihie a@n t o  enquire what has becorne of the Nor- 
.WC@ an Governrnent 's concept of law, and especi d y  international 
3aw, as something which "s'abstient souvent de concrétiser les 
notions nomatives dont il se sert" (para. 240 of the Counter- 
Mernorial). The sulrpleness coriçide~d cornrnendable b y the  Nor- 
wegian Goverriment in the extremely vague phrase "waters acces- 
sory to tewa Jirwu' " is apparently to be fatal t o  the validity of the 
-compamtively-much inore precise rule for bays. The United 
Kingdom Governrnent holds a very different view. Precision is in 
the nature of things desitable in the mles governing the extent of 
coastd waters for the avoidance of disputes. But, ta say that Iack 
of &sdute precision in the application of a rule means 40 rule of 

. internafional law at ait, is to întrciduce anarchy and t o  go against 
the systern of intemationd law &-s it is f ound in international prac4 
tice, Where governments in fheir practice, municipal tribun& in 
their decisions and the Permanent Court of Arbitrafion in the 1910 
&bitration have not shrimk from deciding what is rneant by a bay, 
-the United Kingdom Governrnent submits tha.t the International 



Court of Justice need show no less readiness to appreciate the geo- 
graphicd facts and decide what is in law a Norwegian bay, 

The width of bays 

(Paras. 336-342 of the Counter-Memacial) 

231. The Norwegian Government, in piraeaphs 336 to 394 of 
the Cornter-Mmorjal, contests the thesis of the United Kingdom 
Government that international law psescribes a 10-mile limi-t: as the 
rule for determinhg the territoriality and therefore the base-line 
of bays spart h m  historie usage. Indeied ik goes much f urther and 
deaies that there is any gmeral nile of customay law govening 
the width of bays whlçh may beclaimed as territorial. The Nerwegian 
argument is divided into two histmical periods, setking to show (11 
that international law recognized no general rule Eimiting the width 
of territoriai bays ~p t o  1910. when the North Atlaaiic Fiskcsies 
Arbitrataan Tribunal gave its amrd (paras. 343-353) and 123 that 
no such g a r a 1  nile has developed since 1910 (paras. 354-3923. The 
United Kingdom Governent  contends that this argument both 
gives an inconect appreçiation of the avaiia'o2e evidence and fails 
ts take safficient account of the gradud procesç of evolutian whicli 
not infrquently acccirnpanies the establishment of x ruIe of custom- 
=y Iaw, 

232. Tt is c o m m  ground that there mas rrot any grnerai rule 
.estabEshed in customary law layuig d o m  a specific l i d t  for the 
territoridity of bays, with the r e u l t  .ai: any bay whose opcning 
was at any =te more than double the width of territorial waters 
was open t o  challenge, as the United States Gcivernment endew-  
.ourecl t o  do in the Norila Ailantic FisJz~~ies case. The dzerence is 
. that  the United Kingdom Gsvernrneat inasts that the evidence of 
practicé shows clear traces of the evolu tion of a ggeneral rule deiïning 
the zvidth of territorial bays and a distinct tendency torvards the 
recognition of ro miles as +the proper b i t ,  apart from histofic bays, 
whêreas the Noswegian Govemment declines t o  see any sign of the 
growth of a n i l e  of customary Zaw. 

First, the Norwegian Govemment denies (paras. 339-341) thpt t h e  
-vasious fishery conventions (of I-83g1 1869, 1882) hdoopting a ro- 
mile limit for bays, whïch are cited in p q r a p h s  7r to 74 of the 
Mernorial# may legitimatel-y be used as evidence of the p w t h  of a 
custornary rule. It stresses that the conventions only settled matters 

1 Ta S ç  list may now ba added another canvmtion not cited in the United 
Kingdom Mmor id .  aamely, that ttetween Denmark and CTemany bf 1880 (Rertslet. 
CommwciaF Tr.miàcs, Vol. XV, p. 2073. 



b e t w m  partidar States in relation tri particular wasts and that 
the parties did not regard themselves as complying 'cvith a rule of- 
international law when adopting the 10-mile limit. The United 
Kingdom Government does not' dispute that these conventions dealt 
w~th  particular matters or that  at their respective dates they w r e  
not regardeci as giving eff ect to  an alrmdy existing d e  of customary 
law, Certainly , Great Britain herçelf dusing the C hamberlain-Bayard 
negotiations of 1886-1888 and again in argument in the 1910 Arùi- 
tmtion emphasized that the conventions wem particular and did 
not express a r d e  of generaI international law. But ,the United King- 
dom Govemment does not rely on the conventions as &dence of a 
rule of international law at~eady existing when they were signed. II t 
relies on them as evidence of a go.cving conviction arnong States 
that kt face of the principle of the freedom of the seas extensive 
claims ta appropriate the waters of bays,were untenable. What is 
material about t h e  Anglo-French Convention of 1839 is that Great 
Britain (whoseinterest it  was t o  invoke much larger daims-perhaps 
even the ghostly Xing7s Çhamher.ç-against the operat ions of 
Frencb fishermen) accepted the IO-miIe limit proposed by France. 
What is material about the 1852 North Sea Fisheries Conve.ntion is, 
that Great Britain and five 0th- States, when it had been decided 
to insert a limit in the convention, fmed almost automatically on 
the ro-mile limit again proposed by France- In this instance also 
the restsictio1.i upon the territoridify of ba-ys was agaiM t h e  interest 
'of Great Britain, lY11at is material about the Chamberlain-Bayard 
negotiations of 1186-1888 is that  Great Britain, despite the view 
that she took of the inteqxetation of the  Anglo-Unit4 States 
T ~ a t y  of 1818, felt constrained to  accep-t: a ra-mile limit w h i h  tvas 
against her otyn fisheria interests. This convention a2so wouId have 
becorne law if the United States Congress had net thought even the 
IO-mile lirnit t o o  large- It is the same with the other conventions 

. referred t o  in the United Ringclom's Mernorial a ~ d  also with the 
Germm-Danish Convention of 1880, conduded before the North 
Sea Convention and therefore independeatly of m y  initiative in the 
matter $rom Great Britain and France. Whenever States had t~ 
address themselves t o  the question of fixing, a Iimit to bays in a 
convention, the b i t  decided upon was ro miles. And Great Britain, 
even when she had won a verdict tn r g r  o on the interpretation of 
the 18x8 Treaty, accept~d instead the application of the IO-mile 
bit as a general d e .  

' 

23 3. It is granted that the use of particular treaties as evidence 
of ciistomry laiv requires circumspection. But, when a pattern of 
conduct begins to appas among dïfferent States and in diffesent 
parts of t h e .  world, k it any longer enough t a  t d k  of partidar 
parties and particdat toasts ? Moreoves, in a matter of this kind 
involving essentially the reçanciliation of the interestç of States 



in kheir di£€erent capacities as claimants of coastal waters and as 
users of the Wh seas, treaty practice is intrinsically more rdiable 
evidence than unilateral acts of policy. For in unilateral acts a 
State loaks ch idv  at one aspect of its rights, whiie in a treaiy the 
reconeiliation of the twci opposite interests iç at work. 

United Kirtgdom i.~ltv#retatiion of tre&y #r&ctice sw$#or&d by th 
work of Ea~fied soc3idies nnd of R ~ s f a d  

234, That Iearned opinion ha5 interpreted the evidence of treaty 
p~açtice in the same way as the United Kingdom Goverment is 
clear from the attitude of learned mcieties as shown in the draft 
conventions: cited in paragraph Se of the Memoriall, The Nonvegim 
Governent  elsewhere in the Counter-Mernorial professes to bdieve 
th& the drafts of these Iearned societim were dictated purely by 
considerations de Iege ferenda. It is, ho~vever, certain that on khis 
point thelr drafts were a reflection of existing practice. The flim- 
siness of the Nonvegian argument un this head can be judged frorn 
the very differcnt appreciatian of the evidence by the Ncinvegiari. 
jurist R ~ s t a d  in the folloïving passage m i t t e a  in rgrg ( L a  Mer 
tevïitoriaEe, p, 146) : 

"Quant h l'étendue des baies territoriales, la pratique, telle qu'eue 
est afirrnhe dans les conventions de pkhe, a degagé une tendance 
marquée vers la [imitation des prtstentions qnelquefois exagerées à 
L'empire des baies. Mais la limitation arbitraire introduite par 
lesdites conventions - la ligne de diu milles - n'a pas réussi a 
anéantis la territorialit.4 des baies appelkes historiques." 

Thus R ~ s t a d  regarded the treaty practice adopting the I O - d e  
3idt as having introduced a severe limit on daims to territorial 
bays, saving only histaric claims. Rzstad, whoçe native country's 
crwn claims might I-iave incline$ him to deny that the treaty practice 
conçtituted a change in customary Law, recognized the change, ' 

It may be added that, like the United Kingdom Govcrnmmt, he 
regarded the validity of Nostvaymç special claims as f d ing  to be 
considexed under the çategory of bfstoric bays hy way of exception 
to t h e  ordinary rule l imihg the width of territorial bays. 

1 Narndy : 
(i) Article 7 of the draft conventiun of the Ifitematioml Law Association 

(Report of the 34th Confetence, 1926, p. TOI) .  
(ii) Article 6 of the dra;Et convcnl5m of the American f w ~ u t e  orl the Hational 

Domain [Rio Conferenec, rg27, zj A. J.I.L., Special Supplemmk, p. 370). 
{iü) Article 4 of the  draft of tbo ZRagne of Nafions Cornmittee of E~pwts jn 

1926 (23 A. J.I.L.. Çpe¢ial SupplemenS, p, 366). 
{iv) Article 2 of the draft of thc Japanese International Law Association (1g26, 

abid., p. 376). 
(v) Article 3 of the drafk of the Institntc! of International Law (StockhoZm 

Conference, 1928, Annuaire, p. 7561, 
(vi) ~lrticle 5 of tb Hamaxi Research draft (23 A. J.I.L., cipecid Supplemeot, 

pp. 243 and 265). 



Iwonsistmcy of Bfitish $raçtice 2% tks niwtedh wntwq is mt 
dmied ; bai? ihew is n o t k i ~ g  surfirishg abod t& ixc~wsis tewcy~ mr 
is it of atzy assistance te Nomay ifi the pese7Et case 

235. Nonvay, however. lays special stress bn the resistanl attitude 
of Great Britain towards the limitation of territorial bays as evidence 
of the absence of rimy rule limiting the  width of territorial bays, 
The inconsistency in Great Britain's practice, Ui adopting the zo- 
mile limi t in European conve~~tions, while rnaii~taining la~gcr 
daims againçt the United States, is not denied. At the same tirne, 
it is proper t o  remIl that the British bays on the coasts of North 
Arnerica Ilad had a veqr special diplornatic history and f k d  th 
qzttstim mas domimtdd By Ianguuge of the Treaty of 1818. It may 
also be said that  some inconsistency on the part of a State during 
the process of reducing its tenitorid clairns is scarcely a matter 
for surprise, In my event, the Norwegian Government's representa- 
tion of Great Britain's practice is altogether too seleçtive and 
sup&cial even in regard to the long dispute over the North Atlantic 
Coast fisheries. 

The- rs-m& mle i+z the @rior2 up .b amd iwci~dlimg 
the 79x0 A rbllration 

(Paras. 343-353 of the Cornter-Mmorial) 

The c-se  of the h17ashington (r853-r854) 

236. IReference is made in the Caunter Memorizll (paras. 343-341) 
t o  Great Britain's reliance an the lreaclland theory in the earlier 
stages of the dispute with the United States, and in particular to 
opinions of the Laav Oficers of Nova Çcotia and Great Britain in 
1341 justifying that interpretation of the 1818 Treaty (paras. 
344-345). The Counter-Mernorial emphasizes that the headland 
theory in these opinions was not limited to the headlands of bays. 
It is unnecessary io clwell upon a position tbat was soon abandoncd 
by Great Britain. It shodd, h o w m r ,  be stated .that the United 
States regarded this daim as preposteraus and poirited out that 
the opinion of the British L a w  Officers was fowided on a misunder- 
standing as t o  the language of the Treaty of 1818. (See Moore, 
Digest, Vol, 1, p. 785.) The headland theory appears t~ have bee4 
advanced by the British Commiçsioner before the Arbitratian 
Tribunal in 1854 in j ustification of the action of the Colonial autlmr- 
f ies  in seizing the vessel, the Washifigtm (refe'erred to in the 
Counter-Mernorid, para. 347), but was  rejected by Umpire Bates, 
and thereaft er the headland thmry was limited entireIy t to headlands 
of bays. So far as concerm the ~ g r o  Aïbitration, it was said explicitiy 
that (Pri.iz$ed Argzlmmt, p. 107) : 

"Great Britain claims ta dtaw the  jine from which the treaty 
b i t s  are to be measured horn the headlands of al1 thme tracts of 



476 mPLY OF THE .UNITED KINGDOM (28 Xi  50) 
water whlch were known as bays, harbours ar creeks at. the date 
of the ha*.  S ~ P  does vat c!aim fo draw the Line 6efwm m ~ r y  
5wo +aids of British ierriimy. " 

237. The Nomegiân. Governent  contends (para. 348) that the 
award of Umpire Rates in the case of the J~Vashz~@m, in which lie 
rejected the headland thmry and apprùved tlie romde limit of 
the  Anglo-French Fishery Convention of 1839, was of no legal 
significance. It repeats the British argument in the ~ 9 x 0  Arbitration 
that Umpite Bates \vas a banker, not a Sawyer. But Umpire %tes 
hxd the confidence of both Gsvémmentç in 1854 and not only has 
his award stood as an acceptable precdent in very many text -  
books and case-books on international law, but the 1 0 - d e  Ih i t  
has been extended in Siate practice. The Norwegian Governent  
then shys that in any event the real ground of the award in the 
WashZfigt~r~ was that boEh headands in the  Bay of Fundy did not 
belong to Great Britah, and it cites the article by Professor Basdc- . 
vmt  in 1912 discusi;in' the N o m  Atlantic Fisheries Arbitration 
( h u e  gkaéral~ de Droit imlatamatio.wal fiakblic, Vol. XI X, pp. 42 1-5825, 
As the form of this citation may give the imprmion-qnite rvrongly 
-that this tlrras the view of the anthor of that  article, it is necessary 
to explairi the rnavtter a little further. The passage cited in the 
Countcr-Memarial was not an obsewation of Pro feçsar Basdevant, 

- but waç part of his stmmary of the British argument in the 1910 
Arbitration, In fact, the British argument was not original, but 

' quotcd a dictum of Dana tvhen arguing before the Halifax Commis- 
sion in 1871 and Dana's statement is rlot convincing as the follow- 
ing analysis of the case shows : 

The United States, by the 18x8 Treaty, renomcd the right tç, 
&II w i t h  3 miles of the toasts, bays, crecks or hasbaurs of His 
Britannic BIajesty'ç Dominions in America. T h e  British Commis- 
sioner in the WtzsAimgtm put 3Us case on trvo differëat grounds (a) 
the word coasts memt a linc joining heaaands, and (b) Fundy 
was a British bay vvithin the renunciatary clause. Umpire Bates 
disdowed the "coasts" argument in {a) by rejecting the headland 
doctrine, He then disallowed the argument in (b) that Fundy was a 
British bxy fr tnro reasons; he considered Funcly, Iike the Bay 
of Bisay or Bengala to be too big to be susceptible o£ sovedgnty, 
and pointcd out that one of the l-readlands \vas just in the United 
States, (See Moore, Ififfip.nation&rl A rbitmtims, Vol. IV, p. 4344.) 

, The suggestion, thmefore, that his award is not a distinct precedent 
both for the rej ection of the headland doctrine and for the limitation 
of the width of territorial bays is completely ontenable. 

238, To remcrve any , f d s e  impression that may have been 
created by the ~~Cintm-Mernua in regard to the  opinion of  
Professor Basdevant, the attention of the Court is jnvjted to 



page 565 of the above-menfioned article. Having in the previovs 
twa pages criticized the majorjorlty award in the 19x0 ,%rhitration 
for failiiig to discuss the case of the Washi~gdan and having pointed 
out that the Igro award utas governecl by the interpretatiori of the 
language of the 18x8 Treaty, Professor Basdevant continues (Revue 
gknkraEe de D F Q ~  interml~'omd pzdblic, Vol. XIX,  at p. 565) : 

"'Ainsi le tribunal (de rg-ro) maintient son point de w e  que, pour 
le litige pendant, le caractère territorial des baies crst sans impor- 
tance : il dit quelles baies sont visées dans la clause de renonciation 
et non quelles baies sont .territoriales. Sa sentence, par suite - e t  
cdte remarque est capitale -, n'a aucune importance quant 5 la 
question de l'&tendue de la mer territoriale r elle est tout à fait 
ef rang+re A k doctrine des caps, 5 Ia qnestion des haies d n e  dimi~lzkr! 
a~czlnemcnt I1a&orifë d.i.t prkckdmit fcn~rmi $w E f i  sentsrzce dm z3 d& 
cmbre 1854 ( a f ~ b i y d  d~ rr Washington 9): elle est une dhcision 
d'espéce, statuant en fait, non un précedent de jurisprudence ; au 
p i n t  de \rue de la formation coutumière du &oit son interet est 
nul.'" 

The U ~ i t d  K i ~ g d m  doés nui. say Shad in th& niflekmtlz cmhry 
the78 WQS e w l e  Iirnifi~g éha zeiidth of bays, 6t4Z that d ~ r i n g  $kat 
tirne swch a racle w ~ s  deuclrofiing 

239. The Norwegian Government aext (para. 349) refms to the 
case of Regina v, Cunningham in 1859 cuncerning the Bristol 
Charnel, an opinion of the Law Officers in 1864 concerning Jamaica 
(para. 3501, the j u d p e n t  of the Privy Council in 1877 (para, 351) - 
concerning Conception Bay and the British argument before the 
AIuskaa Bouxdary Tribual  in 1903 (para. 352) , as svidence of the 
United Kingdom" persistent denial of any d e  limiting the width 
of territorial bays, As the United Kingdom Governrnent does not 
contend that in the ni ne te en^ century there existed a rnle of 
customary Iaw prescribing a specific limit for.temitoriaE bays, it is 
unnecessary to discuss these pieces of evidence at length, The 
United IGngdom's contention is that during this cenhry there ivas 
developing, under the influence of the doctrine of the freedorn of . 
the seas, the con.criction that the limit w i t b  which territorial 
clairns te bays a u s t  he accepted ,shodd'be defirred. Even these 
pieces of cvidence cited bg tlie Norwegiarz Govemment contain 
indications of lirnits to tenitorid daims t e  bays. 

240. The case of R e g i ~  v. Cmni~~gkam,  deçided in 1859, was 
dealt with in pmgraph 135 of the Memrial (see especlaIly foot- 
note, Vol. Tl pn g ~ - } ,  where it was pointed out that  the English 
ÇaurE, so far fiom paying =y attention t o  the haclland line of the 
Old King" Chamber, directecl its attention entirely to the  cornmon 
law rde clairning bajs i&er /aîcc~s terra. This doctrine. as expoun- 
ded by Lord Hale and Lord Coke, lirnited the daim t o  jurishction 



in bays by the test of range af vision. The sentence from the Law 
Oficers' opinion concerning Jamaica in 1864 relating t o  bals shows 
a v e v  different outIook from the  Law Oficers' opinion of 1841 
concernirrg the North-Amencan fisheries which i s  cited in pan- 
graph 345 of the ~ounter-~emofial .  The daim in 1864 is Iirnited 
to rnariiime creeks, M e t s  and river ntouths within their headlands, 
aithougl~ the xvidth between the headlmds may lx more than 
6 miles. Again, the passage frorn Lord Blackburn's j u d p e n t  In the 
Cunçefifiun Bay case (given in 18773, rvhiçh is set out in para- 
p p h  3.1 of the Caunter-Mernorial, contains paabIe evirlence of 
the Court's recognition that the dimensions of a hay are in generd 
material to its territoriality. In the actud c m ,  the Court found it 
unneçessary to decide -rvhait was the rule of international 18w con- 
cenzlng the &mensions of a territorial bay because it was decided 
on historic grounds. But it plainZy contemplated the existence of 
s o w  rule of international law limiting the width of territerid bays, 

The Alaskagt Bourtdwy case ( ~ 9 0 3 )  
241. Similarly, f i e  passage from the British argument in t h e  

Alaskafi Boztnhry case (deJivered in 1go3), which is set out in 
paragraph 352 of the Counter-Manorial, dthough it denies the 
existence of a tprecise rde, shows unmistakahly a conviction t h a t  
there is some limit to the territoriality of b a v  and that exceptional, 
cirmstanceç are necessary to j ustify a larger claim. This becornes 
evcn dearer if the third paragaph of the conclusions in the British 
Counter-Case is added : 

"If the  six^ a d  cwaJig~~ution of an o $ e ~ i ~ g  z's such Ihnt t k  &sa 
wtay rightly tw d r a m  !rom heudiand lio hnadland, the belt of territorial 
water is to bc meaçared frcirn the' line oat~vards." 

Great Britain's reco@tiorr in 1903 (the AEaskm Bot idavy  case) 
that international law k p s e d  some lirnit on the territoriality of 
Iiays is made even deara stili if a passage is read from the argument 
on which the conc~miens cit ed by the  Norwegian Govermen t were 
basal. This passage (Counte~-Casa of GY& Bmtnirt, p. 24) rends r 

"In the first place Tt is undonbted law, which if is mnecessary 
to suppo~t by detailed argument, that a. Çtate haç territorial sovcr- 
eignty over a beEt of sea, nsually taken as 3 d e s  in width, adjûining 
its toasts, The waters of such belt are, however, subject t o  the. 
right of innocent passage by commercial vessels of other nations. 

There is fmrthcr a consensus of opinion among writers on inter- 
national law that ewry State has territorial sovereignty over 
certain arms of the sea included within its territory by headlands 
or promontorieS, But there is not a univemal. agreement as to the  
limit of size and shape wi thh which arms of the sc;r may be treated 
as territorial waters. It is generally considered that the crucial 
measurement is the width at tlie entrance of the inlet ; but the 
depth inland iç not unimportant, because a clairn that the waters 
of an inlet of some size are territorial is more readily adrnitted if 



the length of its shoreline is considerabIe in proportion to the breadth 
of ththe opening ;&a. fauces t m ~ .  

The season rvhy , in spite of tlie general doctrine of m r &  I i t i p ~ w n ,  
@lis and bays up tu a certain size are treatc-d as territorial waters, 
is, of course, becanse the State whicli owns bath hhedlarids is in 
fact able ta çmtrol the entrmce." 

242, Then, before d e d i e  with the r g ~ o  Arbitratiori itself, the 
Nom-egian Government mentions a statement made in the Home 
of Lords in 1907 hy Lord Fitmaurice*as Under-Secretary for 
Foreign Mairs rejecting Sie headlands of bays doctrine and 
pronouncing in famur nof: of B ~ o - r d e  but a 6-mile tirnit. 3t  says 
with truth that t h i s  statement, which îçsiied from thc Foreign 
Office, was throm over bby Sir R&:bert Finlay argzfendo in the I ~ I O  
Arbitraiion, This vacillation in Great RritainJs statementç is no 
douht evidence of inconsiçtency but it also contains proof of the 
effect of the impact on British official thought of the belfef that 
territorial hays arp lhited as to tl~eir width. It may be added that 
the Foreign Secretary, Sir Edward Grey, in 1go8 had alsa referred 
to the qualification of the ?-mile rule in the case of b a l  as limitécl 
to bays "ro miles wide" and again t o  bays "with a very narrow 
entraice"'. ( Hansard, 4th Series, Vol. 191, col. 1771). Judge Drago, 
it appears, waç Iess irnpressd by Sir Robert Finlay's disclaimer 
in CoUTt than by Lord Fitzmaurice's pasliamentary stafement, for 
he referred to the latter as; a "most public, s01emn and unequivocal 
expressim" of policy and dlsregarded t h e  disclaimer altogether 
(Wilson, g a p e  Arbii~aficrfi Cases, p. 203}. 

1 (Paras. 354-363 of the Counter-lfernmial]) 

243. The Norwegian Governrnent cornplains that the North 
Atlantic Fislxe~ies A rbit~alion of ~g r O deserves more attention 
than is given t o  ii in the United Kingdam's Mernorial, That may 

. . be so, even if both Professor Basdevant (op, cit., pp, 555 and 563) 
and M. J- Lentes (Revue dg D Y O ~  ittSemtionuZ 'et de Légis2aiion , 

cow@arke (rgrr), Vol. 13, p. 156) crihcixed the reasoning of the 
award with some severity and considered the award, orving fo it 
being based on the speciaI language of the [Treaty of] 1818, to 
have no value as a generai precedent in regard t o  terr i tor id-  bays. 
At m y  rate, the Nonvegian Got-ernment relies on the decision of 
the tribuna1 and on passages fmm t h e  British a r p e n t  as evidence 
of the absence in rgro of any general nile of customary Iaw restrict- 
ing daim to territorial bays. lt mdl be mors logical and give n 
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more correct perspective if  the British argument is 'considered first , 
and then the tribunal's award. - 

244.. In appreciating the arguments in the case, the ~Ulings of the 
majorjtg of the tribunal and the dissenting opinion of Judge Drago 
an the question of territorial bays, it is important t~ reineniha two 
things, First, the ~vhcile case turned on the meaning of the ward 

. "'hay" in a particular treaty concluded nearly a centuny before. 
Smondly, Coixnçel for the United States, presumably owing t o  the 
attitude of Cmgress, when it refused to  ratify- the Chamberlain- 
Bayard Treaty of 1888, maintained the thesis that. apaart £rom 
historie bays, the 3-mile li~& applies in bays, In other words the 
United States asked the tribunal exclusivdy t o  apply a 6-mile Jirnit 
ta territorial bays and deçlined to admit the possibility of any larger 
liniit. Çonsequently, thc question of the IO-mile limit being the 
,actual or appfoximate lirnit in ordinary cases for territorial bays 
ander customary law r a s  never arguecl before tlie tribunal, aithougli 
the British argument indicated that the ro-mile lirnit was t~ be 
regarded as a gurely conventiand rule, le. 

The British a r g ~ w ~ f  the rgro ArbitriaCion I 
245. The Norwegian Govemment in paragaph 362 of the Couriter- 

Mernorial p o t e s  extractç Erom the British argument in ~ g x o  and 
, sets out the argument in full at Annex 44. Certaidy, the British 

.arprnent denies the existence in rgIa of a general nile of customary 
law prescribing a spec i f i~  lirnit for tenitorid bays. But, as . the 
passages extracted în paragraph 362 thernselves Show, ththe q u m e n t  
is directed escfentially at denying the existence of a Grnile limit in 
rgxo a.nd< especially in 1.815. The clsement contains manÿ indica- 
tions that Great Britain recognized a limit tu be placed by inter- 
national law on territorial bays, while denying that there  vas a 
general nile frxlng a precise h i t .  Thns, the underl ined words in the 
very first paragraph of the extract indicateç the existence of a 
xestriction : 

"His Majesty's ~ v e r n r n e n t  sizbmits that there is no principle. or 
practice of the law of nations under ~vhiçh the right of a State ta 
exercise territorial sovereignty ovet bays, creek5, or harbwç on 
its çoast is limited to those bodies of watm only which are con- 
tained witfiin headlands mot more tharn 6 mdss t@a.~t. At the tims 
when .the Treaty QJ r8r8 wns d e r a d  hie, the dominion' of States oeim 
. w r . s ~ d  mabars mas claimed, ancd dmittgd, io a +?tuch g m a t s ~  artmi! 
f h a ~  i s  the case ait tha $r6selat day, but His Majesty's Government 
beIieves that in no singIe instance, either beforc or since tliat time, 
has any such limitatiori b e n  wcepted." 

Therc iç a sirnilx indication in the folloaing further passage from 
tlie extract ; 





Gays. Having regard t o  fie flim of the issue in the: case m d  to the 
prevIous history of the dispute Great Britain codd s m d y  be 
expected in its argument to ~~olunteer  its recognition of the IO-mile 
limit as a general rule of international law, 

T h e s a m a t t i t u d e i s r e v e a l e d i n ~ e s u m m q ~ o f a v e r y b r i e i  .. 
retiew of the opinions of Prriters (ibid., p, 278) : 

"Tt Iç çubmittd, therefore, th& the opinions of jnrkts establish 
that there is mot uny defilzifs Jimif, whether 6 miles or more, beyond 
which ençlosed waters such as hays may not be claimed as territorial 

- waters by the State within whose shores tl~ey aTe enclosed ; and 
that a foritori there was no such Iimit in 1818. It follows that the 
word jbay' as used in the treaty was ased in i ts  ordinary sense and 
included ail those tracts of water known at the time as bays." 

247. The attitude of Great Britain in its argument m o t ,  it is 
submitted, be regardeci as Inconsistent with a position in  which (a )  
castomary international larv alzeady secognized a general prinçipie 

. tha t  clairris t a  territorial bays are t o  be restricted unless supported 
by historiç usap and ( b )  a r d e  of customary international law 
defining the restrictions as a limitation to IO-mile bays was nearing 
the final stages of its fornation. In any event, the Bntish argument 
in this sommvhat special case has dso to be read In the lighl of Sir 
Edward Grey's statements in Parliament in 1905 tliat ille qualifica- 
tion of the 3-mile limit in the case of bays is conhecl to .bays "\vit11 
a very narrow entsance" and to bays "IO miles wide". It ha$ also 
to be r a d  in the lighit of the fact that whenevcr Great Britai~i has 
beerm d e d  upon t o  dehe  a general limit for tmritorial bays, çhe 
has agreed to a zwrnile limit. 

T h  rrgrci Awwd 
(Paras. 354-377, Counter-Memonal) 

248, The Norwegian Government, in paragraph 356 of the 
Çounter-Mernorial, tvhile conceding that sornt; of the reasoriing in 
the awal-d. hm no relevance in the present case as rclating only to' 
the 1818 Treaty, daims that other parts of the remoning apyly to 
it wiih full force. It relies especidy on a passage in tlie awasd in 
tvhich the tribunal gave its reasons for rejecting the United States 
contention that the  3-mile limit should be "strictly and systernatic- 
ally appiied to bays'" The bearing of this passage on the definition 
of a bay has aheady been examined in paragraph zag to which the; 
Court is respectfuliy asked ta  refer again in the present connection. 
R a h g  mentioned the grounds of national interest which cause a 
S h t e  ta be concemed to control bays penetrating its coast, the 
tribunal said : 

"This interest vasies, speaking genemlly, in proportion t o  the 
perietration in1and.of the bay ; but as no principle of international. 
law secogniaes any s#scified relation between ille caaçavity of the 



REPLY OF THE W M I ~  ICINEDOM ( S B  XI 50) 483 
' 

bay and the requirernents of cantrol by the territorial soveteigrr, 
this tribunal is unable to quaLify by the  application of any NW 
principle jts intmpretatim of the Treaty of 18rS as excluding bays . 
in general from the strict and systernatic application-of the 3-mile 
de ."  " 

It: is important, ui appreciating the meaning of the above passage, 
to recall that the tribunal had begun by holding that the word 
"bays", hhaving been used in the tseaty without qualification, must 
be interpreted t o  inchde cPvery bay which might reasonably have 
bmn considered a bay by the negotiatciss in 1818. Tt thereby put 
the burden ,on the United States t o  establish that any qualification 
of the popular meariing of bay either \vas in the rnînds of the framers 
of the treaty or onght to have b e n  in their min& in 1818. Thns the 
passage simply meant that in the absence of any pnecise technical 
definition of a bay, the $+a faci8 meaning of the word "bays!' as 
~ s e d  in its geramtd @;bf~lw setse in. the trea.ty mmt prevail. 

249, The same consideration appIiec; in interpreting the next 
passage relied on, by the Norwegian Gmernment : 

"Nor mn this tribunal t&e cognizance in this cenhwtion of othet 
prkciples concerrïing the territorial sovereignty over bays such as 
ro-mile or rz-mile limits of exclusion based oat i.pi.tematimzai1 sch 
sutiseqamt do the Treaty ef 1818 and ~ela.ting t o  çoasts of a different 
corifigurativn and conditions rif a differcnt character." 

Here the tnbnrial ilvas h substance saying that the intention of the 
negotiators of 1818 could not be qualifiai by new principles of 
international practice derived from a development of State practice 
sabsequent to 1818 ; in other wo~ds they relied on the intedemporal 
law. It might have adrled that nei ther party to the dispute had asked 
the Court to relate the  10-mile lirnït d e  back* ta the date of the 
1818 Convention, xvhiçh \vas 21 years before any State bad thought 
of it. The tribunal did also, it is true, add tbat these "international 
acts" adopting the ro-mile Iirnit related to different casts. I3ûw 
little .importance the tribunal attached to this point may be judged 
from the fact that ,  in its recommenda.ions to the parties com- 
pltmentary to the award it proposed the adoption of the IO-mile 
lirnit, subject to the -exceptions prcviousiy agreed in the Chamber- 
lain-Bayard negotiations. In the r d t  the tribunai concluded that 
the word "bays" in the 1818 ,Treaty rnust 11e: regarded as having 
been used in its purely geographical sense so lhat the United States 
had renounced its right of fkhcry in al1 the British bays covered by 
the  treaty irrespscti~e of mkethar th h y s  wme or wem flot in iaw 
E~ifisda t ~ ~ i i o r i a l  b q s  , 

. zgo. The Nowegian Government further relies (para. 360) on 
dicta in the dissenting opinion of Judge Drago, rvho declined to 
treat the word '"ays" as having been used in the 1818 Treaty in a 
puirely geogmphical sense, The Count er-Mernorial recalis t ha? Judge 
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Drap endorsed in emphatic tenns tPie exception în favuur of the 
fesritoridity of historie bays, ~vhich in his opinion 

"fo'~m a class distind ~ n d  a$& and undciubtedly hlong t o  the 
littoral country, whatever be th& depth of penetration and the 
width of their mouths, when such country has asserttd its ssvereignty 
over thm, and particu I ar circums tances, çach as ggegrapliical 
confrguratian, immern~rial usage and, above aIZ, the rcqvirernents af 
sel f-defence, justify suc11 a pretmsion". 

T t  then &am attention to what he said in regard Co ordinary 
bayç : 

"In wbat refeïs t o  the other b a n  a might 'be temed the cornmon, 
ordinary bays, indenfiilg the coasts, over whicli no special daim or 
assertion of çovereignty has been made, therc does not seem to be 
any other generd p~inciple to be applied than the one resulting 
from the çristom and usage of each individual nation as shawn by 
their treaties and their general and time-Iionortred practice." 

Jtrdge Drago, acting on the above views, found as a fact that Great 
Britain was by Ber practice comnritted t o  tlie xo-mile limit t o  such 
,m extent that the 1818 Treaty ought t ù  be interpreted by rcference 
t o  r h i ~  practice. Something might be said about this method of inter- 
preting a treaty lJ but at any rate two things are quite clear. First, 
Judge Drago attached considerable importance to the conclusion of 
particular treaties as evidence of ciistamary law, for he warmly 
endorsed the ~70rds of Byrrkmhoek, ci-ked in p m p p h  167 above, 
in which he expressed a preference for seeking a cornman law of 
nations "in a constant custom of cmcluding treatieç in one sense 
os anotlherJ'. Secondly, Jiidge Dmgo saw nothing inherently inappro- 
priate in applying to other ceaçts the 1 0 - d e  limit for bays, which 
ha l  been formed as a general principle applicable to çoasts specified 
in particular treaties, Indeed, he said exyresly: '"bat a bay in 
Europe should be considered as different from a bay in America 
and suh ject to otlier principles of intemationat law cannot be admit- 
ted on the face of It." 

251. m a t  is more dificult tu see is the ktacl of national usage 
which Judge D r q o  regarded as applicable to "ordinasy" bays, EIe 
made a very s h q  distinction, as has been said, between "historie" 
and "'ordinary" bays, but t h  distinction cornpletdy àpsappearç If 
the tesritoriality of "ordinary'" bays is to bti detemined by reference 
to  national usage, meaning acts of intemal law apptopriaiing bays. 
On the other hand, éis meaning becemes intelligible if what he Ilad 
in rnind, as is showri to be the case by his actual cvords-wm i ~ t m -  
nationnl usage qJ individaal Siates like thd 01 the Stgtes adopbing 
JO-mile Iimif fa? mdimy bckys. Judge Dragu did not, it Is true, tliink 
that there was yet a nile laring down a specific limit which could 

Jadge Drago seems to have igd the iilterternpord Iaw so ckrly dealt , 
with by Judge Huber in the Irland of Palfias mso. (il. J.I. L., 1928, pp,367-gr2.) 
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be generally applied. But his dissenthg opinion is very far fmm 
being inconsistent with the position that a general d e  of customary 
law adopting the 10-mile lirnit was in ihe b a l  s t q e s  of its dev~lop- 
ment. Zndeed, he cancluded his account of British usage Virith the 
following significant passage (tVibon, op. cd., p. 205) : 

'"And it is for that reason that a usage $0 f i rdy  and for so lorig 
a time established ought, in my opinion, to  be applied to the mnstruc- 
tion of the treaty under consideration, rnuch nase sa, when custam, 
one of the recognixed sources of law, international as weU as 
municipal, is sa*@orfecf Gpl this ease by Peasotz a1d by th6 acq~ztzsscmce 
a d  the f i r ad ie  of ~ a n y  zatior~s." 

The Çuunler-Mernorial forbars to mention that Judge Drap 
castigated as entirely lrnpmcticable the provision in the tribunal's 
award which said that the base-line should Be "a straight line dram 
across the body of water at the place wbere it ceases to have the 
configuration cha~acteristic of a bay". (Ibid,, p, zog.) He gave the; 
impoçsibility of applying thi s provision trrifhout a f urther treaty 
between the parties as one QI the reasons for his dissent. Eut, as the 
Counter-Mernorial notices, the tribunal itself wu very conscions of 
t h e  practical defects of its awarcl. Exceedimg the $o#ers ccoxferred 
W ~ O N  it i~ the Cov)zp~omis, the tribunal made a recommendatition to 
the two States t ha t they shouid agree to apply the arvard in accord- 
ance with deMed psoposals drawn up by the tribunal. The tiibund 
in effect recommendecl that dttailcd, 9recise mies shcrdd be appIied 
in substiiutim~ for the general, vague formula of its award. Several 
bays were dealt ~ 6 t h  particularly, but the tribunal ildvocated as 
the gened wle that the 10-mile lirnit çhould l x  adopted.as the 
gmral d e  for d other bays. ,4nd these recommendations, înclud- 
ing the ~o-mile sute, were put into effect by agreement bettiieen the 
trvs  States in the Treaty of Washington of 1912. (It was, however, 
dmided t o  be unnecessaq to give m y  consideration for the tirne 
being to the delimitation of the Newfoundlaild bays.) 

252. The Nmegian Govmnment underlines the fact that the 
Treaty of Washington of xgrz which foUowed the a w d  and gave 
effect to fis recommmdations cauld not dter  the nature of the 
tribunal's judiçial award nor create obligations for Great Britain 
zris-d-vis States other than the United States. That is perfectly true 
but not very relevant t o  the argument advancd by the United 
ICingdom in its Mernorial, The United Kingdom relies on the Treaty 
of Washington of 1912 simpl y as one of the many pieces of evidence 
shatving the existence of a general conviction that the proper limit 
t o  put upon territorial clairns to ordinary bays under modern inter- 
national law is the 10-mile rule. 

253. The Nnnvegiaa Govemment dm underlines the dktinction 
between the character of the award as a judicial precedent and the 
re~onrmendations of the tribunal as rnere poIicy propos&-propo- 



sais "dictée par des consid&akims d'opportunité" to use Professor 
Basdevant's phrase (09. cd. ,  p. 559). That again is perfectly true, 

- but: the  United Kingdom Government does not mly'on the  secom- 
menda tims as a j udicial precedent, Ik relies on the rccommendatir3.n 
for a generd iirnit of ro  miles simply as anofher of the pieces of 
evideoce indicating the growing acceptance of the IO-mile limit as 
the appropriate .general n i l e  for bays. On the  other Iiand, it is 
scarcely to he disptited that, whereas nearly everyone has accepted 
the tribunal's recornmendations as a sensible and proper settle- 
mcnt of a long-standhg controveny, h d l y  anpne  has ever s h m  
enthusiasm for the tribunal's award as a legal precedent. Most 
writers are content t o  point out that the award is not a preced.int of 
general value, being concerned with the interpretation of a particu1a.r 
treaty. (See paras. rzo-~zr  above.) 

254. The Counter-Memodal, hewever, cites a dictum by A. H. 
Charteris in 1912 t o  the effect that the award's ruling in regard 
to hays rnust be accepted as a thoroughly çonsidered. opinion. 
(Fam. 363 of the Counter-Memorid-) Chart eris's dictum is expressed 
more as an assumption than a conviction after detailed analyçis 
of the case, and others took a very diffemt view at that date. 
Loutec in kiis article in the REVUE de Dmid inkrnational et dei LégisLa- 
tio.la com$a~de (fzgr~, Vol, U I ,  131, at pp. 153-157) expressed the 
greatest reserve about the tribunal's opinion concerning territorial 
bays. Ris' vietv was that the xo-mile limit evm at that date was an 
established rule of international law, and he does not stem to. 
have been in the least shaken in that opinion by the pmceedings 
of the rgro Arbitration. In an earlier pmsage, at page 149, be had 
said : 

"Dans I'éta t actuel du droit des gens, toutes les baies dont l'eritrk 
a une largeur qui ne Swtpasse pas Ie milles marins sont donc com- 
prises dans la mer territoriale, tandis qua les baies dont l'entrée. 
est plus large font partie dc.13 haute mer qui n'est soumise 9 aucune 
souveraineté, bien entendu sous rCserve de l'existence de ln mer 
littorale le  long des &tes de la baie, La largeur de lhtntsée est 
ordinairment mesurée par m a  ligne droite tracte en travers d'une 
cdte à l'autre fa où les cotes se rapprochent pour la pemiére fois 
jusqu" une distance de IO milles marins au plus." 

2.55. Professor Basdevant also criticiled the reasoning of the 
award in a passage from his article, which has already heen guoted 
(para. 238 above). But, in view of the use made in the Couriter- 
fifernorial of his expression "dictke par des considérations droppor- 
tunit&" tto depreciate the significnnce of the recommmdations in ' 

cornparison rvith the awarcl, it is necesçasy to refer to another 
passage frem his article indimting a very d i f f e ~ e ~ t  evaluation of 
the tribunal's recomrnendations in favow of a IO-mile lhit from 
that now made hy the Nonvegian Gçivernment. Having given his 
reasonç in the body of the article for thinking that the award was 



of no impurEance at alf in regard to the extent of territorial waters, 
he added the following comment by way of amplification ri£ his 
views : 

"Cette dbcisim, bien que rie pronmçant pas en considkation da 
caractere territorial des baies, est, cependant, intéressante B un point 
de vue général, si l'on clierche à déterminer le droit applicable aux 
baies d'aprés la mhthmle comparative mise en œuvre par M. D r q u  
dans les motifs de son dissentiment. M. Drdgo, je le rappelle, 
dégage des t ra i tb  ct dc la pratique la conception positive anglaise 
rl'aprb laquelle ne seraient territoriales (en deliors des baies histo- 
r iques) que les baies de 6 ou ro miles d'ouverture. La sentence de 
qxa ,  gui statue sans tenir compte de ces limita et exdut  les 
Américaiiiis de toutes les baies géographiques, ne dktruit-elle pas 
ce t t e  consbnction ? Jc ne ie pense pas .s lu "parce qu'elle déclare ne 
pas prendre en considératiori le caractère territorial des baics ; 
2" parce qu'elle n'est que déclarative du droit ktabli cn 1818 ; 
rendue en xgro cile n'exprime cependant que 1% conception juridique 
de 1818 et n'affecte pas celle qui a pu s'btablir après cette date; 
3' parce gwe dams lss recowcma.~zdations~ saz$l# padie rnodtmc dri 
L'a~vre th iribztml, cdui-ci ddM~e 8% général au système des 
TG lpfziZIcs.'' (Revw.e gé.nérccle de Drrd i~tmnational @blic, Vol. XIX, 
p. 565, note 2.) 

The United Kingdom Goverment, in the light of ali the above 
comiderations, çubmits that the psocwdhgs of the IgIa ,Arbitra- 
tion clo not support the Nonvegian G~vernment's contention that 
there was at that d d e  no' general rule of international 1aw restricting 
daims to territorial bays. There are the clearest indications tbat the 
-ttrro disputhg States and the  members of the tribunal dl reeognized 
that some fimit is imposed by  modern international law on the 
width of bays which may be claimed as territarial-apast from 
&istotic bays. The difference was as to  whether international law 
had ye t  forrnulated a general rule fixing a pmcise limit for terri- 
torial bays. If the tribunal did not feel sufEciently satisfied of the 
existence of a precise d e  t o  contemplate applying it In the inter- 
pretation of a gz-par-old treafy, each one of the arbitrators 
lshowed his ummistakable predilection for the IO-miIe l h i t  as the 
general mle in modern practrce. It is truc that some of the bays 
were treated a$ exceptions t o  the ro-mile rule, but this is explained 
%y the fact that these bays penetrated more deeply into the Coast 

1 B IV L4fiaft-Zime Pemiratiw 
C h a l c u ~  Bay. . . . . . .  16 miles . . . . . . . . .  So+zniles 

. Mixamicld Bily . . . .  rq* miles . . . . . . . ' .  18 miles 
E p o n t  Bay. . . . . . .  17 miles . . . . . . . . .  8$ miles 
St, Annk Bay . . . . . .  83 miles . . . . . . . . .  153 miles 
Forhine Bay. . . . . . .  i r+ and roQ miIes . . . . . .  40 d e s  

Basdino Pmetvalim 

. . . . .  Xarriio@ori Bay. 65and y&milcs (CapeSabIeIslancl 
. . . . . .  in tlie middlc} to% mil&- 
. . . .  Chedabucto an4 St. Peters Bays 99 and 88 rnilcs dogng the Gut 

of Cansn. 
. . . . . . . . . .  . . . . . . . .  Mira Bay 7+ mi& 10 miles 

. . . . . .  . . . . . .  Ylacentia kay 8h 6 and 4 d i e s  j t  miles 
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, The h o  disputhg States in argument- concernecl themselves 
priraarily with t h e  interpmtation of the ancierit treaty. So far as 
contestation was joined as to the limit irnposed by the  modem law 
on territorial bays, the ~vhole issue bettveen the two States W ~ S  
rvhether or not that limit took the strictest possible form of double 
the 3-mile maritime belt. Both States in the outcorne. accepled the 
IO-mile limit .as the general rule for the ordinary bays in dispute- 

(Paras. 364-377 af the Counter-Mernorial) 

Wjde acceptame O/ the IO-miIe mb 

256, Tt foiiows from what bas just b e n  said about the 19x0 
Arbitration that  the Nanvegian Governent  places the develop- 
m a t  of cusiornary international ia~v in regard to .bays out of 
perspective when it seeks in paragraph 364 of the Cornter-Merno- 
rial to isolate the pioof of the existence of the xo-mile nile to the 
pehod after ~ 9 x 0 .  The development of the IO-mile limit has a 
long history in which the rgIo Arbitration was ody one incident* 
The aibitration, taken as a whole, testfifres to the growing strength 
of the IO-mile hnit and to the fact that very little more was 
~ q u i r e d  €0 convert into general law a custom which, in Judge 
Drago's phrase, was " supported by the acyuiescence and practicé 
of many nations". The cortectness of this interpretation of the  
èvidence is very stmngly endorsed in the critiçisms of the arbitra- 
tion by Louter and Professor Basdevant to whicjz sefaence ha'; 
been made. It is further çonfirrned by the attitude taken up by 
Re tad  in his book La Mer xerritoridc. The relevant passage, urhich 
ha5 already b e n  quoted (parcl. 234 above) 1, shows that  Rastad 
in 1913 regarded the ru-mile d e  as h a h g  only stopped short at 
ddng away with the histone bays, 

257- The fact is that &er i g r o  Norway and Sweden have been 
alrnost alone in declinhg to recognize the existence of any generaf 
rute defining those bays tvhich can be clairned as territorial bays 
apart frclrn those which can be claimed on the: basis of historiç 
usage, Even Swedish ufficial utterances, as lFvjll be showa, reveal 
a canseioumess of a limit to the widtla of ordiniy territorial bays 
not much in excess of ro miles. What was ieft to Be settled after 
1910 was not the existence of a general rule l id t ing  the width of 
territorid hayç but whether the d e  sh~u ld  be the 1ogi;lical-a~ 
some thought-lhit of double the maritime belt or the IO-mile 

"Quant 5 l'étendue des baies territoriales, Ia pratique. télIe qu'eile &k a h e e  
dans les ccwven~ms de p&he, a dhgagé iizre tendance w q u k  v m   le^ limitations 

, des prétentions quelquefois exagkr4es k I'empire dm baies. Mais la I~mitation 
arbitraire introduite par lesilitm convmtions - la lignc de dix milles - n'a pas 
rc'irçsi à ankntir Ia tcrrihariaiiti des baies appelées historiques" (p. 146). 



l h i t  adopted as the reasonable and pmper limit in international 
ptactice. The final anergence of the I O - d e  limit as the basic 
general d e  of customary law is believed by the United Kingdom 
Goverment to be dernonstrated by the evidence submitted in 
paragsaphs 78-88 of its Mernorial, to wkicb the Court is respectfully 
referred. 

The Nomgian Goveniment in paragraphs 36 j to 392 seeks to 
refute the thesis that the r u l e  of ciistomary international law impcis-.* 
ing a strict limitation. on territorial bays jn ardinary cases crystal-A 
Iizized bet~veen 1910 and 1930 into the ro-mile rule. It both seeks to 
depreciate the vaine of the evidence adduced by the Unif ed King-. 
dom and alieges the existence of contrary indications after r g m .  
Tt \di be convenient first tu examine the alleged contrary indica- 
tions and then to re-examine the value a£ the evidence previously 
adduced in the hlernoriaL 

The "Lokkm" 

258. The English case of the Lakkelt is invoked in paragmph 373, 
of tlie Counter-Memerial as evidence that in 1917 Sir SamueL 
Evans In the Prize Court accepted a simple headland t o  headlanrf 
line as fixing the base-he of a Norwegian bay between the Naze 
and the Listex lighi (which in point of fact gave a base-fine of' 
13 miles). Bnt the very exiguous çummary of his judgment in Ver- 
zyl's book Le Droit des Prisw de IdG Grztnde Gzsews, pp. 1325-1326, 
which is çited in the Conter-Mernorial, gives an entircly rnis1eading 
account of liis ruling in the case. The case turned essentially on the  
question rvhethes the Court acçepted the evidence of the British 
naval veççel or of the Norwegian merchant vesse1 as giving a more 
accurate fix of the point of capture. Sir Samuel Evans, having 
andilyzed the evidcncc, concluded that, even if any waters in the 
area concernecl could be said to  be encloscd in a bay and if the. 
base-line \vas assumed to lx the maximum possible lime. acmss 
the headiands of the deged bay), still the capture had taken place 
ouhide territorial waters. This is made clcar by the ful l  trançcript 
of his jridgment in the records of the High Court of Justice and 
especidly by his personai explanation of the meaning of his words 
which is reported in a letter of 31st Jtrly, ~ g r S ,  frorn an official in 
the Law Courts Branch of the Treasury Solicitor'ç Department to an 
official in the Prim Branch. Thc Admiralty had asked for this 
explanation in case the instructions t o naval forces oE the Nonivegj an 
coast shodd require amendment in the light of the v i e  held by 
the President of the Prize Court. (Copies of the tmscript and of 
the letter are attached as Annex 49 of this Reply.) As will be seen 
fmm the letter, Sir Samuel Evaris ernphaticdly denied t h t  he had 
accepted the l~eaclland principle in a. case whme the headlands mere 
13 miles aprt. 



"La C M Y ~ ~ "  

259. T h e  Norwegian Govemment next refers in paragraph 374 
of the Counter-hfernarial t o  the case of La Chérie. This French 
vasei, hound from Halifax to  Nassau, was arreçted in 1925 'tvl~en 
off the coast of Maine. The position of the arrest, as detennined 
by the District Court of the Snuthern District of Maine E(xgn6) 
mg Fed. (2nd) 6401 and confrLmed by the  Circuit Court of Appeals of ' 

the Fist Circuit. C(1926) 13 Fed, (2nd) 9921 was "~even or eiglit 
niil- southwesterlv of Swan's Island"; Thus the vessel. ivhen 
arrcsted, was well within the 4-league çontiguous zone establikhed 
by Scction 586 of the Tariff Act, 1922, 

1t is tme that Masterson (JwisdicCEan im Margi~ak Seas, at 
p. 323) says that the French Ambassador, being under the impres- 
sion that the seizure'had taken place some rg or zo mi les  from the 
shore, asked for the release of the vesse1 if that were the case. 
But when he wtas informed of the h e  position of the veçsel, which, 
as stated abovc, was "7 or 3 miles southweçterly of Swan's Island" 
and, tl~erefore, weU w i t h  fhe contiguous zone jurisdiction estab- 
lished by Section 586 of t h e  Tariff Act, 1922 1, the matter was 
dropped. 

In the Gew of the United Kirigdom Governent this caw is 
therefore rc l emt  only to the question of contiguons zones, and 
tliat ne doubt is why Gide1 refers to it in his chaptee on that' . 

subject (Vol, III, p. 42I, note 2) xather than in his cfiapter on 
hays. This view is canfirmed by the fact that neither in the District 
Court nor in the Circuit Court of A p p d s  \vas it regcardecl as invoIv- 
ing any question of international law. The American Jokrma2- of 
Jmt&aatioaal Liaw dms not include it arnongst its digest of judical 
decisions involvin g questions of int exnation al law for 1~26. Further- 
more, the case \vas not cited by the United States ~overnment in 
its repljr to the gatcstionmire preparatury ta  the Hague Conference, 
and the attitude of that Government bofh bcfore and at t h  1930 
Conference iç entlrdy incon~i~tent:  with its recognizing a general 
h i t  for bays in e'ucess of IO miles. 

260. The Nonvegian Government t.hirdly xefers tri the d l -  
k n o m  case of the Heiwick-Aacg~sth, decided by the Swedish 
Supreme Court in 1927, and sàyç tha t  even the minent Schücking 
coidd not persuade the Swedish Court to aclopt tlie IO-mile d e  for 
Laholm Bay. This bay, which is very siightly more than 7 2  miles 

1 Nor illd this section itself purpot: to calage the jurisdiction of th& Vnitcd 
. States in any ivay. It corresponds. with only alight amendment, ta Section 7 3  M 

the Act of r p o ,  Sectinil 27 of tl-ie Act of -17gg md LjeçtLon 2587 of the Revised 
Statutes (1878) Lt relates in fact to the long-establislied ~cintiguaus zone jurisdiction 
claimed by the United States, of ivhich the Britisli equivalentwas thc Hovering 
Actç, repealed in 1876. 



in tvidth, had bmn the subject of a treaty with Denmark in 1899, 
in which Delvnark conceded the whole liay t o  be an exclusive 
Swedish fisliery, and had been dealt ,with by Swedish legislation 
since that date. Certain-, the arguments presented to  the Swedisli . 
Conrts on behaif of the Swedish Government dis uted the applic- R ability of the ro-mile limit as a universal rule, alt ough the Court 
itself decided the case on the histmic grounds. On the o f h e ~  hand, 
the Swedish Goveinment's arguments put some weigbt on the fact 
that, apylying Judge Moore's explanation of the 10-mile limit as 
boing twice the 3-mile belt plus 4 miles. the basic lirnit for Swedish 
bays would be 12 miles. This point was again taken in Sweden's 
reply to t h e  q~estiowaaire before the 1930 Conference, which also 
indicstes that Sweden regards a lhi t  of about 12 miles as the 
acceptable generd limit with exceptions only for certain bays, 
Having çtated that Sweden's method \vas t o '  draw the base-he 
aeross the opening of bûys, the reply emphaçized that this method 
was only ta be appliad up t o  certain limits. Tl~c relevant paragraph 
reads as fol'lows (Bases D# Discmsiun, p. 43) : 

"'lt does not, however, follow that the Swedish Gove~nment holds 
that the rnethod of calnilation which we are here providing sl~ould 
apply to al1 bayç, whatever their width may be. ID its nepty of 
18th Novembe~, rqzh, to the gwstionnairs of the League of Nations 
Cornmittee for the Codification of International Law (=ference t o  
which has already been made), thc Sweriish Government expressed 
itseif to  thc effect that a basic Iine of r o  miles in the case of bays 
wrruld not be suficient so far as Çweclen was concernd, and that 
tlie reasons lvbich had led to  thc adoption of a line n i  that lengtl~ 
in certain fishery conventions would, in the case çii Sweden, involve 
the adoption of a line of at least 12 miles. In certain cases, I-io~v-ever, 
eveii that line would have to be some~vhat extendcd. Thus the Bay 
of Laholm, which w& dealt mith by a decision of the Supreme Court 
on 14th November, 1927, to which reference Ilas alrreacly been made, 
Es slightly wider than 12 nadcal  miles. Furthemore, similar areas 
betwmn the idandr; of an arcl~ipelago shonld be trested in  ~e 
same rnanner as bays," 

1 The secorsd BiistoE Chufinid case; fhe " figemes" tri271 

261. The fourth ancl .lmt judicial precdent invoked in the 
Comter-R'lemorial iç mother English case, the Fagernes, con- 
cemed with the Bristol Cliannel, which was mentioned in para- 
graph 78 of the Memarial. The Norwegian Eovernment claims that 

- this 1927 decision did not-on t h  plane of iw%~n~ttionat ka-upset 
the precedent of Regina v. C ~ ~ ~ n i ~ g k a m  nor that of the sgro 
Arbitration. E m g h  has sllready hem said about the 1910 Arbitra- 
fion to show that its value as a preccdent in interriahonal law on 
the subject of bays has always been very slight. As t o  Regina v. 
Czllza2.rzghawz decided in 1859, it is uecmsary to point out that  the 
incidentiiithatyeart~okplaceatapinttvheretheB~stoEClimne1 
is only 10 miles wide mhereas at the point of the 199 incident the 
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Bristol Channel is 20 miles \vide. But the Norwegiari Gmmrnent 
dots not explain why a decision reached by a muniepal court in 
the light of information suppZied by the British Goverment on 
a quesbon where the rule of international law \vas the subject of 
divergent views, is of no ~ignificance as a precedent on the inter- 
national plane. The Eovernment is in a better position fhm the 
Conrt to declare the State's attitude in regard to rnatters decting 
its relations with other States which was t he  mairi reason why the 
Gnrt of Appeal bvited the Goverment ici intemene in the case. 
The At torney-General was perf ectIy frank about the unsettled 
state of custornay law. He admitted that he codd not go fruther 
than ta  çay fhat, at any rate where the width is over 19 miles, 
there must b~ evidetzçe of the establishment of dominion by 
effective merci= of sovereignty. He meant, of course, that rz d e s  
w u  the largest lirtlit clalrned by anyone as the gentrai rule for 
hays. It was coiiiinon ground that there nras no evidence of 
appropriation of the area In question by long usage and the 
Governmen-t: disclaimed jurisdictiria over that part of the Bristol 
Channel, 

262. The Counter-Mernorial. cites in partlcuiar a dîctum of Rfr. 
Justice Hill t e  the effect that thme was no mort agreement amoxig 
international lawyers in 192 J than in 2877 (the year of the Co%- 
ception Bay case) in regard to the width of territorial bags. As this 
observation followed an extrernely economical examination by the 
ju.dge of the opinions of modern witers and appears to have b e n  
simply based on the difference between the 12-rnilo b i t  pmposed 
by the linstituttl in r894 and t h e  IO-mile lirnit found in the fishery 
convmtÎons, it does not carry the matter very far. Nearer So the 
mark was fi- Justice ml's recognition that there was "a tendency 
in reçent years ta  regard ro miles as the r n ~ ~ i m u m  width" adding, 
hmever, that there was no authority for fixing that maximum 
except the conventiom. Mr. Justice Riil, as a judge in a municipal 
court, looked for direct authorityto appIy a fixedlimit and, spcaking 
before the later draft conventions of lêamed societies on the pre- 
paratory work and records of the 1930 Conference \ m e  available, 
he did not find the precise authority which he sanght. 

263, The three judgcs in the Carut of Appeal also suffered fmm 
the same feeling of disalbility as Rlr. Justice Hill in approaching a 
question of cuçtomary law with a contsoversial history, Inevitably 
the position of a municipal coud Iri these circurnstances is very 
different h m  that of the International Court of Justice. The ' 
disability of a municipal court t o  pronounce upon a general rule of 
customary law which has bem the subject of divergent opinions 
was freely admitted by the Privy Council in the eaiier case of 
ASfovmy-&ncral. Jor British CoE~mbitt v. Attorney-Gened for 
Caradda (1914 A.G. 153). In  this case the Judicial Cornmittee of the 
Privy Gouncil was asked, Zwtm d i a ,  whether it ~ r a ç  cumpetent for 



the legislatnre of British Columbia to autherim the Government of 
that province to g a n t  by may of lease, licence or othwwise the 
exclusive nght, or any right, to fish below low-water mark in or 
in any or what part or parts of the open sea withïn I marine league 
of the çoast of the province, lt \AQ.S arped tbat the province had a. 
"'proprietary title" in the shore around i t ~  coast up to r marine 
leape.  The Court then referrhg t e  the "masine leape" or 3-mile 
lirnit held that there was no such title for the reason expresscd as 
f 011 ows ; 

"Th meaning is stiIl in cvntraversy I, The questions raised tliereby 
affect mt only +the Empire generally but also the rlghts of foreign 
nations as against the  Crown, and of the subjectç of the Cxown as 
against other nations in fore@ territorial waters. Until the Powers 
have adequatcly ciiscuçsed and agreed en the meaning of the doc- 
trine at a con ference, it is not desirable that any mnnicipal tribunal 
shouId pronounce on it." 

Cansequently, it is scarcely surprishg that the English jndges in the 
F a g m a s  case should have laid stress on the unsettled nature 
of the general d e  of intematiortal3aw. 

264% The Counter-Mernorial then recaiis that Lord Justice Bad-es 
said that, o19ing to the dedaration of the Attorney-Gend dis- 
çlairning jurisdiction, the ç a e  hefore the Court of Appeal inTas 
rnaterially altered. It &O recalls tliat Lord Justice Aitkin said that, 
apart from the Attorney-Gened'ç dedaration, I.re was inclined t o  
share the view of Mr, Justice Bill that under the decision in Regina 
v. CwmZ~gkt trn British jiirisdiction also existecl at the point tvhme 
the Fagems  incident took place. The Çounter-Memorial does not, 
however, notice the façt (although it was pointed out in the Merno- 
rial, paragraph 78) that bot11 Lord Justice, Bankes and the third 
judge, Lard Justice Lawrence, indiçateçl their disagreement with 
the view that a decision in r859 pverning the Channel where if: . 
vriasr 10 miles micle also govemed t h e  Channel in 1927 at a point 
~vfiere it \vas 20 miles wide, The opinion of Lord Justice Bankes is 
part icularl y significant since, mlike his colleagueç, he did no t regard 
himself as bound *td accept the Crown's disclaimer of jurisdiction. 
He gave as one of hiç reasons for in fact accepting the Crown's 
declaration in the case "the general trend of the mare recent opinion 
on the question of limikïng the 'Mridth of the /&%ces tarra t o  which 
the r d e  of territorial j urisdiction s honld apply " (19~7 Pro bate 
Division; ai p. 323). Even Lord Justice Atkin only referred t o  the 
1 0 - d e  d e  as "not y& accepted" and subject to "admitted Excep- 
'tîons", 

1 The question waç what wns the nahic of the ,StaWs right within the m z h e  
league. Therc is no doubt to-day on this point and no disagreement b e t m n  the 
United Kingdom and Norway. Lhï w a i  certairil y o n e  of i h e  points on tvhicli e v q -  
oiio agrecd iit the Hague Coi~fercnct'nmely. the Stah l-ias mrnplete sovereignty 
si] bject ta tliç duty to allm the nght of innocent passage. 
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365. The United Kingdom GovernrnenC açcorIingly subrnits that 
the four cases Gited in the c~dnte~-i i i fem~rid are consident with the 
gradua1 emergence of a nile of cuçtornary law restsicting the terri- 
tollality of bays in o r d i n q  cases by a ro-mile limita T t  also empha- 
sizm tha t  it is inappropriate t e  expect to find in the decision of a 
municipal tribunal the crystdizatron of a rule of customary law 
with a history like that of the ~o-mile limit, 

266. The Norwegian Governrnetit, however, also invokes thc fact 
that a number of claims are made by costa l  States to bays in + 

excess of IO miiles and without apparent regard ta  any mathematical 
formula. Thus, paragraplis 379 to 388 of the Counter-Mernorial list 
spcial claims to particular ùays by Canada, Australia, the United 
States, Frmw, the Soviet Union, Sweden, El Salvador, Honduras 
and Argentina. The suggestion made by the Notwegian Gor~ern- 
ment is that these claims are sa numerous as to exclude the existence 
of a gcnerd rule applying a ro-mile or similar lirnit. But this is a o t  
the case at dl, 
In the first place no one-certairdy not the United Kingdom 

Government-maintains that the generd role of the 10-mile iimit 
daes not have exceptions. As was said in pararaph 75 of the 
Mernorial, the tendency during the nineteenth century to restsict 
territorial claims to bays as a ge"neral mle waç accom~anied by the 
developmeat of the concept of historic bays as exceptions tn the 
general rule. The resulting position is precisely the sanie as the 
position in regard t o  the  maritime belt described in paragraphs 117- 
rzr above. Under the influence of the dactrine of the freedom of the 
was territorial claims to bays became subjeçt to a restriçted rule 
representing the grtatest cornmon measure of agreement as t o  tlie 
generally acceptable limai of such claims, This rule, the  United 
Kingdom Goverment contends, has crystal.llir.ed in the 10-mile rulc 
ço that thete is now a psesumption of universal acquiescence in 
chimç to territorial bays rnade in conformity with t h i s  n i l e .  If a 
Jarger clairn is made, the preçumption of univerd acquiescesice 
doeç not  hold good and the validîty of the claim, in accordance with 
one of tlie moçt fundamental noms of international law, depends 
on the acquiescence of the State agahst which it is invoked. Such 
acquiescence can be established eithes by particular evidence of tlie 
actual assent of the State concerned or by the general implication 
from historic usage. In slrort, there is no inherent incoasistency 
between the adoption of the 10-mile l h i t  as a general rule and the. 
admission of certain clirns to larger territorial bays. On the o-ii;r: 
hand, the recognition ofm t h e  now-established dmç of historic bays 
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categorically imp3ies the existence of a general ruIe irnposing a 
pariicdar limit upm daims to  ordiriary bayç. 

267. In the second place, the nrirnber of the bays Iïsted in the 
Counter-Mernorial as subject tcr exceptional daims is by rio means 
large in cornparison with the very extensive coast lines'possessed 
by the States mentioned as making the  claims. The very fact that 
specific claims are made to a mere handful of particdm bays con- 
fims the existence of a general limiting rule to which these claimç 
are recognized to be exceptions, It is, for example, no accident thai 
the specid çlairps to Zarger bays xvhich the Worwegim Goverment 
hns extracted from Gidel, Le D Y O ~  imternlational pztbiic de Eu Mer, 
Volume III, pages 653-663, are there examined by the author in 
his chapter "Les eaux historiquesi*. In these  circumstances, it is as 
unnecessary as it would be invidioiis for the United Kingdom 
Government here ta examine the vdidity of the varirius speçid 
ciaims t e  territorial bays cine bjr one1. In sorne cases, the daims 
have long received general recognition as historic t i t les ; in ather 
cases, the generai ar inçtividnd acquiesce~ice of States in the excep 
tional claims may stiil be a matter of proof. For the present purpose, 
it is enough fhat  the daims are exception4 an&codm the exlst~nce 
of a general Zimit irnposed by customary law on territorial claims to 
h y s .  

(Paras. 339-392 of  the Corinter-MemoriaI) 

1.68. Lastly, the Nonvegian  ovem mi nt seeks to find indications 
cantrary to the thesis, that tliere is a general nile limitkg terri- 
torial ç/aims t o  bays, in the opinions of writers. Neglacting the 
writers +ho, like Gidd, dsaw a clear distinction between ordinary 
and exceptional bays, the Counter-Memarial presents chosen pas- 
sages from three writers. me firçt from Jessup, Law of Ter~SoréaX. 
Waters and ~iAa.ritime Jwasdictiaa (K 927), is altogcther too care- 
fully chosen. It b lrue that on page 355 Jessup said : 

"Unhie temitorla1 watei-ç'ln general, it is ri6t believed to be 
possible to lay dom a general rule by whick one may determine 
ilc ail tases whether a particular gulf or h g  or other body of wxter 
which forrns an indentation of the coast is to be cansidered in wliole 
or in part a portion of the territos. of the State." 

But it is perfrfectly clear from what he added later that he was 
referrhg to a rule weihich. w o d d  cme~ al2 hays-ovdina~y w exha- 
o.rdinnry, On page 358 he said that there c m  he no daubt about the 
soundness of the  tavice-3-mile limit as a minimum and thm goes on 

l Jt is eqrdly ~~niiecessar$ to exaraine here the carrecbess of the very spcciaL 
argnment mised by Mr. 13. Gushua on the statu3 of the Ved@undland bays under 
the  a w d  of the rgro  Tribunal and the %Vashin@on Treaty ai tg12 in an &cl& 
citecl in paragraph 37g of tlic Çmntcr->km cirial. 
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fo  notice that the IO-mile limit had ieceived considérable support. 
Next, havhg explairied the Merence between the headland t o  bead- 
land almg the caast theory and the more limite$ headland of bays 
theory, he cites on page 362 the formula proposed by the Cornmittee 
iof Experts in their unreviscd report O£ 1926. This formula in ~ u b -  
stance gave a 12-mile lirnit wiUr exceptions for historic usage. 
Jessup's cornmerit was (p. 362) : 

"This heaûland thmry in its restricted form hzs much to cum- 
mend it, but obviously its nnljmited application weuld lx a mere 
reverçiorl t o  ancient t h e s  when, for example, Gr& Britain çFaimed 
jurisdiçtion over the 'King's Chambers', which were fomed by 
squaring off the British Ides.  Such a solution. ~vould be entirely out 

. of accord with modern tendencies and cannot be said to have 
achieved any very general supporf." j 

269, In üther words, Jessup çùndemned the version of the head- 
land theory subsequently adopt ed in the Nçlwegian Decree of ~935. 
But he approved t h e  propasal for a restricted xz-mile sule and, after 
he had mitien, this proposal was revised by the cornmittee which 
substituted a rs-mile limit in order to accord with international 
gractice, He continued on the same page : 

"Turning tci the second poinf raised abave-namely , presçrip tive 
rights-one is forcd te tlie ratlier unsatisfactory concIrtsion that 
for large bays each case should be. determined an its a m  merits and 
that the status of anp particular bay more than 6 miles wide rests 
iipoii the success rvith which the littoral State hns succwded in 
pressing itç daims to entire jurisdiction over that body of water." 

Next, Jessnp embarked on a &cussion of the q r o  Arbitration 
and, taking a more f avourable view than some writers of its impor- 
tance in connectioa wifh the law of bay~,  gave as one of his reasans 
for attributing value to it the  fact that the fribund ztmn.i.ppsousky 
recagrtized a tendcncy bowmds th adoption of ihe xwmile rub, Jessup 
suggested an the same page t l~at,  owing t o  the uncertainty of the 
Jaw, the best thing t o  do was to examiné ewh individual case of a 
bay which had giwn risa to  controversy. But, before he enba1kp.d 
on this examination, he gave his own çoriclusions~from a study of 
these cases (p. 382) : 

"lt is believed that i-t- wiil appear from a study af t h .  matmial 
- that no established rule of international law exists as t o  bays 

except to the effect tha t  bays not more than 6 miles wide are 
deemed territorial waters as weLi as those to whlch a nation has 
established a preçcriptive claim. % Such a preçcriptive daim mFy 
be established over bays of great extent ; the legality of the dalm 
iç to be measured, not bg the size of the area affected, but by the 
definiteness and duration of the assertion and the acqniescence of 
foreign Pawers. 'l'he evidence of international psactice and usage 
does not indicate that a clairn to a large bay is ilegal." 

Thus aothing could be more misleading as tu Jessupk viewç than 
the si~~gle citation in the,Cùnntcr-Memurial. Jessup's views merc 



fuily consistent with the position stated in paragraph 265 above; 
for he recognked s Zimit generally applicable t o bay s with larger 
clairns admissible on the basis of express or imylied acquiescence. 
The difference is that the greatest common ineasure of presumed 
acguiescence which Jessrip, tvriting three ye-, before the 1930 
Conference, felt able to endorse \vas twicc the 3-mile limit. 

270, The second citation is of a passage from Oppenhcirn in which 
thc Ireatment of the subjeçt of bays is somewhat brief and fiag- 
mentary. So far as any clear opinion iç expressecl, it is that &mile 
bays are definitely territorial and that the maximum conceivable 
u4dth depends on potential control by shore l~atterïes, It is then 
said to he controversial ruliat is the position of a bay with a width 
betmwn the minimum distance of 6 miles and the maxiHiam distance 
of control by coastal batteries. Whatev~  value may be thought to 
attach in 1950 to a passage stilI based cin the obsolete idca of the ' 

mnnon-shot, it is very evident that Oppenheim dicl not contemplate 
the admissihility of the arbitmry headmd to Ireadlmd method 
adopted in the 1935 Decree. 

271, The third citation is of a passage from a brief descriptive 
lecture on hays ai the Hague Acaderny delivered three years before 
the 1930 Conference, Professor TYiIson said that from the beginrihg 
of ~e nineteenth cei-itury the tendency h s  becs to irnpoe je llimit 
on the rviclth of territorial bays and tl-iat 4-mile hays are agreed to 
be susceptible of jurisdiction. Rc? then reviexved the practice, giving 
instances of the acoption of the ro-mile lirnit but al50 referring to 
the recognition af larger histotic bays and t o  the diiiîculty of dehi-  
tion. Then he summed up as in the passage cited in psragraph 392 
of the Cmnter-Mernorial and: it is evident that, like Jessup, he 
merely meant that there was no uniform sule for all bays. 

272. The United Kingdom Gcivemrnent thus submitç that none 
of the  aUeged "çontrary inldications after r g ~ o "  r e d y  Eouch the 
central points of the arguments advançed in the Mernorial tto estab- 
lish the existence, of a nxle of nistomary law limiting the tvidth of 
territorial ,bays ta  zo mites, The central points of tkis argirme~t are : 
(1) that under the influence of the principle of the freeclom of the 
seas thme developed frorn the beginning of the nineteenth cenhiry 
a clear principle of customary law requinng territorial clahs to 
bayç to be restricted in ordinary cases to eiiçlosed bays of modemte 
widtk ; (2) that State practice tended more and more to fix upon a 
ro-mile lunit as the re-easciaable and appropriate width in ordinary . 
cases ; (3) that there dsa existed however a current of thought that 
the logical width is twice the maritime belt giuing a width of 
6 miles ; (4) the same currtrnt rsf tliought, in the rninds of thoçe cvho 
propsed de lege fer~nda t ù  increase tlie maritime belt to 6 miles, led 
toone or two siiggestionsfor a 12-mileruleforbayç; (5)  the terri- 
toriality of bays came t o  be generally recognizecl-and no anè 

32 
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hs is ts  on Ehis point more than Nonvay-to a principle distinct 
from the maritime belt ; (6) in consequence, after sume ventdation 
of the different vietvs, the opinion harclened at the 1930 Conference 
that the acceptable forni of the existing racle restricting claims to  

' ordinary bays is the ro-mile rule of 5tate pracfice. The " c o n t r q  
indications aftes ~ g r o "  invoked by Nonvay only serve t o  tes'sify t o  
t he  general accurrçy of the United Kingdom's qnrnmts on these 
several points. 

Rmal~ution of the midmcc es tabl iski~g .tJte fcgtal emmgemx of a rztle 
qj cmtorna~y Gaw ~resh'cling the width of territorial bays do 

ro miles in ordh.ary u s e s  

273. The Nmegian  Goverriment, in parapphs 367 t o 372 of the 
Counter-Rfernorial, çeekç to irapeach the evidence mlicd upon in the 
United Kingdom's Memonal as eçtablishing the crystallization of 
the ro-mile limit. The Counter-filernorial çays that the United King- 
dom's evidence in suppof~ of its thesis is rduçed to the draft çon- 
ventions of certain learned societies plus the m r k  of the 1930 Con- 
ference. But, when it is a question of the firial resolving of dctobts 
upon a point of c~stomary lm, what better evidence can there be 
than the concentrated opinion of many jurists and the concenttated 
opinion of many States ? The United Kingdom Governmcnt empha- 

' sizes t h a t  the existence of s o m  r d e  of customary law restricting the 
territoriality of bays is establi$hed by the overwhdming evidence 
of State practice and doctrine, including the alleged "contrary 
indicât ions" invoked by Nomray. Ilndeed, Gidel, aç lias previously 
been rnentioned, derlases that the mere recognition of the category 
of historic bays peremptorily praves'the existence of a restrictive 
rule of customary law applicable to other bays. Here, it is a question 
simply of ascertaining the crjrstallization of the generai opinion as 
Zo the  pmi$e content of the restrictive d e ,  and the best possible 
evidence of that is undoubtedly- the evidence on rvhich the United 
Kingdom relies l. 

274, The h'orwegian Goverrrment again launches its by POW~ 

familiar attack ori the value of t he  work of the learned societies and' 
of the 1936 Conference as evidence of existing law, çomplaining 
paiticdarly that the work is a mixture of b x  Ida and $ex fdrmda. 
This arguGent h a  already b e n  deaIt with at lengtlz in paragraphs 
r73 to 179 abave, to which the Court is respectfdly açked to xefer. 
The objection that the adoption of the IO-mile mIe by learned 
societies and by Çnb-Cornmittee No. 311 results frm a mixing of 
tex fmmda ~ 4 t h  2ex lata is singularly unconvincjng when the express- 
d season for accepting the ~c-mile Iimit m s  that  this is the Iimit 
which haç the support of international pmtice. In pxrticular the 
Cornmittee of Experts deliberately revised its dsdt .hasis of' 

1 If t h m  is no nJc all bayç are open to challenge ; if thcre iç a mlc it is cither a 
IO-mile nile or a rnle of double the width of temtorial waters, 



discussion by substituting IO d e s  for 12 miles on the ground 
that the former had the suppork of State practice. 

I 

275. The couder-~ernohal  {para. 368) points out that one 
Iearned socicty, the Amcrian Institute, left the actual figure in its 
rule as a blanlr, and that another, the International Law Associa- 
tion, seems ta have contemplatecl tilat di bays wonld be subject to 
the primary mle that the base-line of territorial waters follows the 
toast. Since the usual figure given by the l e q e d  societies is 
xa mdes, and since the work of the 1930 Conference also adopted 
this figure, the point is immatrial. These little discrepancies are 
fully consistent tvith the position thak the  TQ-mile rule was in pro- 
cess of crystallkation. 

The Count er-Mernorial alsù observes that Sub-Cornmikt ee No. i I 
was not entîrely unanimous, and that its adoption of the ~ ~ m i l ~  
limit  vas expressed ccinditisnally. Nomay was, no doubt, a dis- 
sentlent, but rnust deleg~tions accepted a 10-mde lirnit subject to 
a condition tvhiçh ~vould mard aglinst the abuse of the rule in 
support of cIaims t o  maters not really bays. 

276. Noway cornplains that the United Kingdom's Memoslal. Aid 
not notice the divergent view .of Portugal at the 1930 Conference, 
who proposecl a d e  which would have given a 36-mile limit. If 
ever therc was a proposal made de lege feremda and without h o p  of 
redization it kvas. that proposal of Portugal. The Comtes-Mernorial 
in any case averlooks S ie  fact that  in her practice Pwugal had 
endorsed th6 ro-mile limit and that-mat strikirigly-in a'fisheries 
treaty, not with one of tlie signatories of ths North Sea Convention, 
bnt with Spain l. 

The a t t achen t  of the above-mmtioned condiition ta thsir 
approval of the r o-mile limit c m  scsrmlj~ be said to indicake the 
disagreement of the rnajority mith the Ehesis notv mairitained kfore 
the Court by the United Kingdom. The majarity endorsed the 
ro-mile limit as being the limit fourid in State practice, but did so 
o d y  on condition that so i a q e  a tiwit kvas net made the vehide of 
improper encroachrnents on areas of high seas whicé do sok  renlly 
c o n ~ ~ r z s e  ercclo~cd walws. 

1s $hg ~0-mike mk d~peadefid a*a the! z-mde rwk ? 

(Count er-Mernorial, para, 393) 

277. One last aspersion is cast upon the rQrniIe rde para- 
graph 393 of the Counter-Mernorial. I t  is sdd t o  be linked to the 
régime of the 3-mile limit and t o  have lus* ifs f riundation 1~6th the 
defeat of the 3-mile limit at the  1930 Conference. The Fust comment 
to be made upon this argument is that the 3-mile limit, as i'he o d y  

Çec a convention between Spain and POrhigal in tû85 (Brihsla and' F w q y  
Sfafe I'qbers, Vol. 77, p. 1182). 
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limiR c m y i ~ g  a $rmm$i im of ~f.?ziversal aquiascence i~ ilae ciaim, 
suffered no defeat at ali ip 1930. The d e  of the 3-mile h i t ,  as: bas 
been said in paragraphs 117 t o  321 abave, retained its fundamenta1 
importance after 1930 aç the limit beyond which the validity of the 
daim depends on pmof of express or implied acquiescence. It is, 
themfore, i d e  to taJi< as if the 3-mile Lirnlt had vanished from inter- 
national practice and to mgue on that basis that the ro-mile limit 
lost its mism d't?t~e in 1930, 

276. In any event, the United Kingdom Government maintains 
ifs vietv that the ro-mile Iimit must be regarded as an cssentialiy 
independentrulefotba~.Adrnittedly,the~~-milelimitequalIy . 
with the 3 - d e  Ilmit: has resuited from the impact of the doctrine 
of the freedorn of the  seaç on rights to maritime territciry. Jlt may 
aiso be wnceded that most States, Ihoztgh iaoi ail, which have spe- 
cifrcally adapteci the ro-mile limit for bays in treaties or proclamx- 
tions, arc adhesents ta the 3-mile hmit for territorid waters. Bnt 
the xo-mile limit çeerns t o  have cstablishcd itself in international . 
practiçe empiricaliy as the ~easorlable and "practica.1 Jirnit for bays 
rathtr than hy any proces of deductim from the ;-mile lirnit, 
Judge Moore's rationalization of the xo-mile Tlimit caugh t the atten- 
tion of Judge D r a p  and of sotrie other jurists, but thèrii is no trace 
of his reasoning in t h e  neptiations for the Angb-French ïreaty of , 

1839, the Anglo-Gclrmm Agreement of 1867 or the North Sea Con- 
vention of 1882, Indeed, most of those wlio bave. worked fronl the 
basiç of the 3-milé lirnit to a p e r a l  rule for bays have bwn advo- 
catcs of the twice-3-mile limit. Certainly iii 1930 the, ~o-mile lirnit 
tvaç adoptcd simpIy as the reasonable and practicaI iirnit for terri- 
torial daims t o  bays ahady adopted by many States. 

The "reus~nabEe discerwnée7zt the0ry4' 

(Couri ter-Mernorial, para. 394) 

279. In these circumstanc~s, it is reR11y a somewhat academic 
quedion whethes and to what extent the mge of vi~iotl ha5 been 
an element: in the choice of the  limit. Nobody to-day suggests that 
the true tule is the extreme range of vision, Otherivise, no doubt, 
Ive shuuld hear someone arguing thai the limit must lie increased 
with the ra2ge of tcleçcoprs just as it \v& once argued that the 
incrcased range of artîllery increased the Iimit fixed by referace to 
the cannon-shot mle. Sir Cecil Hu& and Gide1 go no further tkm 
t o  approve the ro-mile Iimit as a good workhg rulc meeting the 
m g c  of vision test. The h c t  that greater ranges of vision are 
possible is beside the poifit. The truc position of îhe IO-mile 1imi.t 
triday is that il h a  developed us tixr independent d e ,  fixing the 
or di na^ Iirnit of a +mitarial c l a h  t o  a Exay ~Yitkin which the 
acquicsmnce of other States is conc2usiveXy presumed by inter- 
national law. - 



The ro-mile mie as n mlc of czcstomwy law 
- 250, It remaifis fa consider the Norwegiaii Gavernment's con-. 
tention that the pmctice in favour of the IO-mile limit does net show 
sufficient cantinuity to qvalify as a rule of kustomary law. The 
inconsistency of the United Kingdom's o m  practice is, indeed, 
invoked in t h e  Cornter-Mernorial as evidence of the la& of con- 
tinuity. There are, however, at least two ms\vers tci this a r p e n t .  
First, there is ample continuity in the practice showing the existence 
of a m2e of customary law restricting the widtIl of territorial bayç. 
The inconiistency has been rnanifested only in fixing the precise 
limit mhich woald be genéraliy acceptable t o  States as not involving 
too large a derogatian from the freedom of the seas. The United 
Kingdom Govcmment submitç that some iriconsistencies or dif- 
ferences in past practice concerned merely wlth giving yrmision tu 
a recognized ruLe of customary law camot be a bar ta tlie gencral 
validity of the customary rule and that  it is a legitimate exercisc 
of the juclicial fundion to dedart the precise version of the mle 
generally accepted in international practice. In this cbnnection, it 
may be appmite t o  m c d  the frequently cited observation of Judge 
Altamira iu the "Lotus" case {Series Alro, py. 106-107) : 

"But even if the  question %vue raisd of the nmessity for a 
definitely specif~c custom and of the stage of development reachecl 
fry the custom wl-iich might be considercd necessary in the present 
conliectian, 1 ~vauld point ont that the conditions p:istici~lar to the 
general proçess of the develbprnent of a custo.om;i_sy mle muçt be 
borne in rnind, Often in th% process there are moments in time 
in ivhich the rule, implicitly discernjble, has iiot as yet taken $hape 
in the eyes of the wonld, &E is so forcibby swggested by @ecede*tfs 
that it rvould tx rendering good service to the causc of justice and 
law t o  asnst its appearance in a form in which it w2I have al1 the - 
force nghtly belonging to  rules of positive law appertairing to  tliat 
category.' ' 

281. Secondly, as has been said in paragraphs 157 to x66 above, 
there i s  naihing in Article 38 ( x )  (h) of the Statute .of the Court tu 
niake either die duration or the continuity of a custom essential t o  
itç l e p l  force. A31 that tlie Statute requireç iç that at the time rvhen 
a custom is involred as law, it should constitute "evidence of a. 
general practiçe aceepted as lauT". The tme relevance of the con- 
tinuit y of a custom I s  its logcal value as proof of the gencral accept- 
ance of tht custm as laiv.' But, in the submission of tlie United 
Khgdorn Govenunat,  the Court under its Statute is entit'led and 
bound in' eacb case t û  decide the status of a custom invoked as law 
on a broad reviexv of al1 the cvidence. And no evidence can be so 
persuasive and condusive as evidence of the general recognition of 
the practice as hw in the period just bbefore the time when the 
Court is caiied upon to  take its decision. The Uuited ICingdom 
Govtrnment in the  present case rcaffirms its contention that the 
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evldence contaiaed in the work of learned societies immediately 
before r g y  m d  in t h e  work of the rg3o Conference establishes that 
the rule of customary latv sestricting the width of tterritoriat bays, 
which had been shaiped and formulated in a. çentury of State yrac- 
tice, haç crystallized as the rule of the 10-mile limit for ordinary 
bays, 

282. The Uniteid Kingdom Government, in any event, cloes nat 
admit that the alleged inconsistencies and divergencies in the prac- 
tice of States invvked in t h e  Ccirtnter-lfernorial by Norwajr are 
such as to constitute a bar t o  the recognition of the pmctice as 1x1~. 
Here the rule of Imv, which k invoked, , concems the conflichg 
interests of States as claimants of coastal waters and users of the 
high seas. It is not surprising that the final solutibn waç arnved at . 
tvith hesitation and diffaences of detail, but the basic rrile restrict- 
ing temitord daims to ordinary bays has grown s teaay and - 
inevitably to fhe fmd solution of the IO-mile limit. A rule of custom- 
ary Zaw may be- fomed more or leçs quickly and -zuiih more or leçs 
difficulty, accmding to the nature of its subject-matter, Here the 
rule Ilas grom slowly ovw the period of a centurg. Biit ultimately 
the moment cornes, as it has in the case of the ~a-mile h i t  fer 
bays, when the t r u e  d e  shows deâr as an acceptable and genedly 

. acceptecl mle of international law. 

282 A, h any case Norway certainly carinof establish that the 
United Kingdom is abliged-except in individual cases where an 
historic title is proved-to recognize aç national waters bays ~vhose 
openiiig iç wider than iro miles. , 

a53. Accordingly the TJnited Kingdom Government, for aU the 
above reasons and for the reasons stated in paragrahs 70 t o  gç of 
its Mernorial, submits that 

(11 The modem rules of intemntianal kw goveming the terri- 
toriality of bays in the case of ordinary bays is the I O - d e  
rule as it. was fomulated bp Sub-Cornmittee No.. Il at the 
r g p  Confaence (sec para. 81 of the Mernorial). 

(2) Under modern international law the validity of a daim h e d  
on the exercise of jurisdictiom, to a bay as territorial, beyfiad 
the ro-mile lirnit allowed by the general rule, has to be tested 
bg reference to the acquiescence of the State against which it 
iç invoked. In  the absence of express acquiescence hy that 
State, the daim can only be made good by proof of an historic 
usage from which the acquiesmiice of other States is to be 
irnplied. 

(33 Modern iat ernational law categorically forbids the assertion 
of a base-line formed by the joining of headlands almg the 



coast: except in the case of bays and ~vithin the fimits allowed 
under niles (11 and (21, 

Islands, rocks and banks 
(Caunt m-MernoriAl, paras. 395-5 IO) 

P~ela'$f i i~a~y o bserri~l iofis 

(Paras. 395-403 of the Counter-Memo rial) 

Nomeiêgim a~gzlmmt thst the U ~ i t e d  Kinghm in t b  Mt?mos.z'al ##id 
imuflca'mf atteatèw te  eady auf iho~i t i~s  ~egtx~ding  f lx e8ect of i s l nds  
ow the bnse-lifie of t l a ~  terfitorial sea 
284. The United Kingdom Government, in paragrapb g6 t o  roo 

of its hlemorial, indicated very bneffy its reaçons for thinking that 
until compasativdy rtscentIy detailed consideration 11ad not been 
@ven to the effect of islands upon the base-line of the temitmial sea. 
The Norwegian Goverment, in paragraphs 395 t a  403 of the 
Cournier-MernoriaI, criticizes tkls vie w and claims tha t  more a t  t~n t ion  
was forrnerly given to the problem of islands in wnnection wlth the 
base-line bath by writers a d  by Sfxtes in their psactice khan is 
sugges td  by the United Kingdom Goverment. The pleading in 
these paragraphs sornewhat rnisrepresents the meaning of the 
authorities cited by taking passages out: of their pproper context. I t  
is tIieref~re necessary to  take up the attention of the Court in 
restoring -these paçsages t o  tlieir proper context. 

A mfli 
283. The United Kingdom Government rderred to passages in 

A m i ,  Ortolan and Calvo, rnerely as three typical tlnineteenth- 
centuy w-riters, tcs Show that, whik wiiers reçog-nizecl içlandt; to 
have some effect in closing bays, they otlicr~+ise regarded them 
sirnply aç having their owvn territoriaJ waters or as raising the prob- 
lem of straits. The Couriter-Mernorial (para, 3g8), kowever, insists 
that the followii~g pasmge cited in the Mernorial (para. 96) and 
tvritten by Rztrni in 1805 shows a recognition of the principle of 
the "outer coast line" round islarrids : 

"17. Tl est dkjà repu parmi les nations policées, que dans les 
Iiew; où la terrc, en se courbmt, forme une; baie ou un golfe, on doit 
supposer une ligne tirke d'une pointe c i  lhutre de cette terre ferme, 
ou des $etiles fies qwi se pr0*0l~gerazemt uw delci d ~ s  $~omonto i i -~~ .de  
celie haie .,.. (et qu'on ~egarde ce golfe ou cette baie ç m e  mer 
territoriale, qiimd meme le milieu serait dans quelques endroits à 
plus de trois milles de dista~rçe de chaque rive)", (Le k i t  maridime 
da Z'Euyo$e, p. 254.3 

By rirnitting the bracketed wosds and by prinüng in itdics the 
yrevious ~vords the Launter-Mernorial seeks to give the impression 
that A z u i  kvas advancing a prïnciple much larger than that of the 



closure of a 'Fay by jslands, w*hich \vas the interpretati~il given by 
the United Ringdom. The latter htmpretation is thcught to be 
much more reaçonable and fair than the stmined "outcr-çoast- 
Iine" interpretation of the Counter-Mernorial. Tt is, homver, sorne- 
what prcifitless to speculafe as to t h e  pmcise meaning of these words 
written rqj years a p  when it is realized that this single reference 
waç absolutely ail that Azuni had to say about isIadç in the whole 
of bis book. About rocks and banks submerged at hjgh tide he said - 
nothhg at d. 

286. The passage from Ortolan (Difilo~a.iûe da la MW (1864)~ 
p. 145) mentioned in the Mernorial (para. 96) was : 

"On doit ranger sur la m h e  ligne que les rades et les ports les 
goifes et les baics et fous les enfoncements cornus sous d'autres 
dkwmin@io.its, lorsqae ces enfoncements formks par les terres d'un 
meme Efat ne dkpament en largeur la double port& du canon, 
ou lorsque I'entrbe peut en être gouvernde par l'artillerie, ou qu'elle 

- cst défendue naturellement par des îles, par dcs bancs ou par des 
rochers." 

The Norwegian Governmenf first comments (para, 399) upon thls 
passage that, contrary to the United Kingdom Govesnrnent's con- 
tention, Ortolan didnot confine his sule to-"baies smsa slrido", but 
extended it tu al1 indentations "connus çaus d'autres denomina-, 
.tiens". Why this is contrary ta the contention of the United ICing- 
dom Government in the Mernorial is not made clear. In fact the 
United Kingdom Government concedes that straits leacling to 

- inland waters are to be i reat~d as. analogous ta bays and rnerely 
said that writers like Ortolan assumed the effect of islands on terri- 
torial waters to bt: covered by the laiv relating to baw and straits. 
In any event, the natuml meaning of Ortolan's mor& is that 'Yous 
les enfoncements connus SOUS d'autres d h m i n a l i o n s ' h r e  t~ be 
read ejusdewt generis wIth "les rades et les ports, les golfes et les 
baies", Indeecl, the word "'dhmninations" suggests that al1 that 
Ortolan had in mind was such inlets as "estuarieç", "creeks", 
"fjords'!, etc., which international law andoubtedIy places in pre- 
ciçely the çarne category as bays. 

287. The Nonvegian Govcrnment, homver, rnâkes the further 
comment thal in Plie passage set out above Ortolan takes zi~çouslt 
of the position of islands, banks or rocks in relation to bays, not by 
reference to whether thcy form chan-iielç Zeading to the open sea or 
to inland waters but by refereme to whether ihey contribute to 
the defence of the bay, Ortolan is thus said not to look at the matter 
from the point-of view of the navigator but of the interests, parti- 
cularly the clefence jnteresh, of the coastal State, It Is prftctly 
true thai  Ortolan piaced a goud deal of emphasis on defence as the 
philosophical justification of a State's right , t o  maritime territory , 



But esseniialiy his statement of the l e p i  e&nt of that right is the 
Bynkershoek doctrine of domination fmm shore by cannon-shot, 
Thus in the ahove passage Ortolan limits the width of bays in 
ordinary cas= by reference to double cannon-shot . rln o t  her passage, 
however, a 1Lttie eariier on, does show that he ernphaticdly did take 
into account the in ter&s O£ intemational navigation. In thiç earlier 
paççage Ortolan givcs the reasons juséiiying a Statek right of pcisseç- 
sion over ports and roadsteads. In  the passage quoted £rom page 145 
he assimilates gulfs, bagis and similar indentations to ports. The 
earIier passage reads : 

"En ce qui cancerne les pads et  les racles, d'une part, on ne 
peut paç du-e'qu'ils ne soietit pas susceptibles cV6h-e posseidéç. La. 
nation mdtresse des côtes gai les forment les a incontestablement 
en son pouvoir ; il lui est pos~r'ble de prendre des mesurcs pour en 
écarter toute action htrangere ; eiie est ?t meme d'y exerccr de fait, 
et d'une rnaniérc prrn~nente,  cette puissance physiclue qui consti- 
tue la possession. Rien d m s  la nature des,clioses ne s'y oppose. 
L'obstacle materiel au droit de propriéth n'existe donc pas. 

L'obstacle mord n'existe pas rion pl us, ER eflel, b $ropriété d t m  
p ~ q 3 l e  m7 LES $OY$S bt rades de sm tePm'toira n'em$êche fias les a ~ k e s  
ndiom d ~ !  d g w r  librement et ds comrnufiiqztcr mdufi elles. Le p e ~ p l e  
qui Z E X G T U ~ ~  dr  ce droit de fi+o$rGfk, méms fiour i~itcrdire t'abord de ses 
~ ~ G ? E S  et de Sm forts, se mefiraif ~erson~x~di~mef i t  en d~hors de ces 
comm~t ica t ims ,  mis il n e  detruiruii pas cetles &s autres- il n'y 
la de féscrve it fair$, sotfi ce' ru$part, .cpe pour çmhitfies ~écessités 
i1ptpe'ri.r:swses de la mviglatimc gkaérabe" ( E .  c., p. 140)~ 

The Norwqian Goverriment in paragraph 399 of the Çocrnter- 
Mernorial cites yct another passage from Ortolan (p. 158) which iç 
said to show (r)  that Ortolam did nrit endorse the low-tide mark but 
the line of navigable water and {z )  that the lirnits of the territorial 
sea are determineil not only by the possibilitia but dso by the 
needs of defence. As t o  the first point it is to Le observed that in an 
eariier page (p. 153) Ortolan says that the tdge of the sea ahmg t h e  
cnast is the riatuml lirnit of a State's territory and that the imaginary 
fine of the artifiçial fronties of a State may be traced at a given 
distance h m  the coast fo lhwiq  iis cofltozcrs. The concept of t he  
line of navigable waters the limit. of the coast never, of course, 
received recognition in intcrnatiolial praç-fice. As to the second 
point, Ortolan, as has been sxitid, emplmsiies the need of defezlce 
bat a#fiJi~s the $ ~ i n c i $ e  of Ilorninion f ~ o m  sh.we. Little seerns te be 
gained by further discussion of the vie~vs of Ortolan 'since the 
United Kingdom Govemment fails to see that Nonvay has r evded  
an y detaikd consideration by this author of the problems - i d  hy 
islands in fegard t o  the base-line. 

288. The passage fmm Calvo (Vol. 1, Section 367) mentioned in 
the Mernosial (para, 96) reacls as frillows : 



"Les golfes et l e i  baies defendus soit nahrellement par des îles, 
des bancs de sable ou des roches, soit par le feu croisé de canons 
placés à leurs deux ouvertures, se rattachent i la souverainetc ' 
territoriale contiguë.. .." 

The Nurwe@an Government, however,. in paragraph 400 of the 
Couriter-Mernorial irefers t o  a passage iri an earlier section (para, 342) 
where CaIvo is said to have been expoundiig the effect of an island 
on the tracing of the basdine. This suggestion iS extraordinary. 
Sechon 342 ~ c u r ç  in a long chapter not dealing with maritime but 
land territory and at the end of it al1 Calvo inserts Section 342 
entitled "Limites. du territoire" ivhich proceeds as follows : 

'"haque l?tat a le droit de souveraket0 jusqii'à sa frontiere et  
1e dqoir de rie pas empikter sur le territoire voisin. Tl importe donc 
aux Etah limitrophes de déterminer clairement les limites qui les 
séparent, 
On distingue les limites internationales ou frontihres d'un territoire 

m d'un Ctat en limites p~~dturdles et en limite srlifica'dles. 
Cw dernières consistent, en génBal, dans des lignes puremnt 

conventionaelles, qu'on indique par des signes extérieurs placCs A 
certaines distances, et qui sont ordinairement sur terre des bornes, 
des poteaux, des barriéres, des fossés, des monceaux de terre, des 
murs, des édifices, des routes, des arbres ou des rochers marques ; 
szsr mer, d a  $hlar&s, des bo.lak~s flofhntes nvv2tèes par d a  mtçr&.es, etc. 
Ces fmntikres reposent, t sn tb t  sur une possession non contestée 
depuis longtemps, bntbt sur des &air& formels. 

Les limites naturelles sont, sur la mes, les lacs, les fleuves ou le5 
rivières, les montagnes, les terrains incultes ou inocmpks." 

TIren aftec discussing the dlvidhg line between limi&o$he S&lw in . 
the case of river, lalre and mountain kaundaries, he concludes .: 

"Nous avons déj& trait4 la question des frontiéres maritimes. 
c'est-à-dire de la mer formant la limite d'un Etat. Nous nous 
bornerons ici à dire, en I.ésum6, quc siir mcr on peut tracer des 
frmiihes imaginaires d'@rés IES degrés ds l m g i t d e  cf de I&.tuda, 
ciw ~ s u r e r  Ics dzsla~ces,  soit $m drs lkakss rnnréf.ime?;, à ;bartir d'um 
certazne ttp: ;DM d 'um cwtai+t,lc chte, soda $av des $wt.4es de caftorn, 
La délimitation. des frontiQes des Etats repose sur leç rn&mes 

bases et sut les rncmes titres que la propriete du territoire national ; 
souvent aussi elle est dktpmninee par des traités speciaux, an~quels 
sont généralement annexées des car tes géographiques frontikres." 

If the niords in ît&cs (i.e. those qnoted in the Countes-MemoriaI) 
,are read in th& context, 3t will be seen that they bave nothing to 
do mith the present case and da not support the argument in the 
Courit er-Memorid. 

Emd Stmdl's judpmt i.tt thé! case of the Anrra (1805) 

289. Mext, in pragraph 401 of the Gountek-Memmial, the Nor- 
wegian Government criticizes the brie£ account given in the Merno- 
rial (para. 98) of Lord Stawed's w d - h o w n  judgnient in the A R H ~  



1 j Christopher Robinson, r8o5, p, 373). It maintains that  this greit 
judge did not merdy hold t h a t  the srnall mud elevations at the 
mouth of the Mississippi wcre cntitled to territorial -waters as 
isolated m i t s  of territory. He iç said t o  have laid d m  tha t  the 
.lane of United Siadas tmrifory mus* be traced to begin from these 
islands, thus treating the intérvening sea as inland waters, m a t -  
ever interpretation others may dt~rwards  have put on hiç language, 
it iç pedectly dear frorn a reading of the whole case, instead of the 
single passage çited in the Conter-Mernorial, that Lord Stovrrell 
directed his attention exclusively at the question whether these mud 
.elcvations could properlÿ be aegarded ;is territory of the United 
States, 

Gounsel for the capturing privateer ha$ sought to support the 
capture by arguing (1) that the mud elevajions were not of sufficient 
,consistency t o  be considered territory at ali and (2) even if they 
were tenitary, they rvere uninhabited and not temitory of the 
United States. Lord Stotvell 'treated theçe elevations (which were 
permanently above water) as islands and rqlied to  the second 
argument in the following famous pac;sage (p. 385 { b ) )  : 

"The captare was made, it seems, a t  the mouth of the River 
MTssissippi, and, as it is cantended in the daim, within the bound- 
aries of the United St;tEes. 7Ve aU h o w  that the rule of latv on 
this subject is ' f ~ v ~  d m k i u s ~  fisit~~, p~bi f i~ i fur  a r m m m  Ws', 
and sime the introduction of fire-ams, that distance fias rzsually 
been recognized to be about thrce miles frorn the shore, But it so 
happens in this case, thnt a question anses as tn what is io bbr. 
deemed the shore, since thecc are ,a numher of little mud islands 
composed of earth ancl trws driftcd down by the river, which f o m  
a kirid of portico to the main land. T t  is contmded that th s s  are not 
ta he considerd as any part of the tm~dory of Amwica, that they 

a sort 01 "no m d s  land', not a# consist~ncy emowgk to sm+$iwt t?ze 
pwf ios~s  of Li/e, ~t~in,hcaliifed, and resorted to, onIy, for shooting 
and taking birds' nests. I t  5s argued t h s t  the line of territory is ta  
be taken anIy from the Balise, which is a fort r a b d  on madc land 
by the former Spanisk possesssors. I an1 of a differerit opinion; 
l thinlt that the psutection nf territory is to  be reckoned £rom these 
içlands : and that they are thé natural appendages of the caast on 
wfiich they border, and irom whîch indeed they are forrned. Their 
elements are derived immediatcly from tlie territory, and on thc 
principle of alluviurn and increment, on iirhich so much is to be 
foilnd in the books of law, Quo$ va's fizr~i*eis de tao prcediu datrax#rit, 
et vicino $r&dzo u t t u b i f ,  $wlum dzcwn remalzed l ,  even if it had been 
çarried over to  an adjoiiiing territory. Considet what the  conse- 
quence would be if l a d s  of this description were not considered as 
appendant to the mairi Lad ancl as comprised within the bounds 
of territory. If tlmy do not belong to t h e  United Statcs of America, 

. any otber Power might occ~ipy them ; tliey might be embanked 
and fortified, What a thorii would this be in the side of h e r i c a  t 
It i s  phi-sim,lUy possible at Least that they might be so occilpied by 



Etrropcsn nations,' and then the command of the river rvould be no 
longer in A mwiça, but in sdch settlements, The possibiiity of sudz 
a consequerice i s  mough to expose .the fallacy of amy a r p e n t s  fhar 
axe addressed t o  show lhal dhese islasads are. ~ w f  to be c o a s i d ~ r ~ d  as 
+art of the Isïra'togt of America. IVhe ther they are composed of eartli 
or solid rock, will not'vary the riglit of dominion, for t he  right of 
dominion does not depend upon the texture of the mil. 

1 am of opinion that the right of territory i s  t o  be rockoncd frnm 
those i~lal~ds. " 

The issue discussed in the above passage waç simply whether, 
despite the lack of anp evidence in the case as to the  existence of 
United States ~vereignty over the mud elevaiions, they muçt In 
their piirticular circurnstances be presumed to be ~ n i t e d  States 
tcrritory. The phrases "kind of portico t o  the mainland" and 
"natuml appmdagm of the coast svhich they border" as weU as the 
arguments about alluvium and possible ocmpatioxi by a foreign 
Pohver are al1 addressed e x c l a s i ~ & ~ ~  tu this Issue. 

T t  seems that some of the rnkconception in the Counter-I\Cemia1 
as t o  the rneaning'of Lord Stowell's langnage ariscs from a mis- 
understanding of his words "protection of territory" wl~ïch in a 
later paragraph of the Norwegian pleading ( p m .  4233 are treated 
as referring to the protection xfforded by the mud islands t o  the 

- 

mainland of the United States. This is  ncit the case at d l .  Lord 
Stowell employed the words "protection of territorgr" as a term of . 
art in prize Iaw tu denote the protection from capture enjoyed by 
a rnerchmt ship in neutrd waters. In short he refen-ecl to the protec- 
tion aven by the neutral shore t o  the  merchant ship and not to 
protection of the shore by the islands. A sirnijar use of the ~vrird 
"protection" is tto be fûund in the axgiiments of counsel ir i  the case. 
Thus couiisel for the capor,> d d i n g  with the argument that the 
captuse had taken place in neutrai maters, said (p. 375) : 

'"This argument pruceeds on a supposition that t h e  tirne of 
capture is to be dated from the t h e  of pursuit, and tliat the immu- 
nity of territory is not viola;ted by the capture of a vessel which 
has b m  çhased into territory, in thc same manner as wben the 
vessel is wowed!y lyiag iw a stah ~t $rvkct EOR i?~ the first z'nstmce, 
and does not rnerely ffy to it as a place of refuge, fmm the operations 
of the encmy." , 

It is thmefore clear that, as stated in the Memors ,  Lord StoweII 
was dcaling simply with the question whet her the islands belong-ed 
to the United States so as to conçtitzite a base-point fw quzc&nl 
Protection of merchant $hi#s ia the ~rdjoimiflg 3mik bdt. 

The SESSWM uj # h ~  IwsCibte of XYLtermtionai L m  i ~ t  18% 
zga. In parapph 403 the Counter-Blernorial deals with the dis- 

cussion of 'rocks and sandbanks at the r894 session of the hstitute 
of hternatioiiai Law (13 A ~ ~ u a i ~ e ,  p. 293). The United Kingdom 
Government said in paragraph roa of the RIemoriai that the Cnstitute 





qtie~tlon of Iagoons enclosed by caral &lands and b a h  and be 
deals &th tllern as entirel y exceptional and as a form af salt-water 
lake (para. 346 below). Thc United Kingdom Governent  therefore 
re-&rms thai the conditions under tvhich, and the lirnits witlzin 
which,. areas of sea may be converted into iniand waters thrmgh 
the groupirig and positioning of islands only attracted general attcm- 
tidn on the eve of the 1930 Conference. 

(ComteriMernorial, paras, 404-@1) 

Nwzeiegiun mii'c%sm of U ~ i h d  Kifigdom de fiail&% of afi ishnd 

292. The Nonvegian ~ o v k r n e n t ,  in paragraphç qoq t o  419 of 
the Couritet-Mernosid, criiiclzes the Yaews expressecl in paragraphs 
roi to 108 bf the Mernorial as t o  tlie extent to  \ vhch  individual 
içlandç, rocks and ban ks lying off a coast may be taken into account 
in derimithg the territorial waters appertaining to that  eaast. It is 

, tommon ground that  an elevatïan of the sea bed off the Nonvegian 
coast , tvhich belcingç to Normay and rises perrnanently above \vater, 
ranks as a Nonvegim islaad possessing territorial trraters in its otvn 

- right. It is alço cornmon gronnd that ail devation of the sea bed not 
permanently above tvafer, cvhich is situated within 4 miles of the 
lotv-vater mark of pemanently dry Nonvegiarr t esritory , is ent itl ed 
t o  be talcen into account as a base-point for the delimitation of 
Nonvegian territorial waters. The chicf point of diff ereace is as to 
the status.of an elevation not permanently above water (a fow-tide 
elwation) DI of which lies more than 4 miles frorn the neasest 
permanently dry territory. 

The United K i ~ g d m  re;tieds its view bhut tha $r~bl@W hus only 
attracted attentim &hi% corn$ami?ivel y recmt times 

293. The United Kingdom ~overnment,  relging prima* on 
Basis of Discussion No, 14 and on the niles adopted in 1930 by 
Sub-Cornmittee No. II, asserts +bai a letv-tide devation may o d y  
be taken k t o  account if it lies within the maritime belt of perrnan- 

. ently &y tersitory rneaswecl from the latter's low-water mark, If 
an elevation lvhich Is covered at high tide lies at a greater distances 
from any dry land, it neither p k s  a5 an island nur can influence 
the delimitation of the maritime belt of any pemanently dry te&- 
tory. The Nomregian Government criticizes the United Ringdom 
.for inwking no other authority in support of its propositions hm 
tlic Mernoria1 than the work of the 1930 Conference-apart from a 
reference to the North Sea Flsheries Convention of rSSz. But the 

. . 
precise effect of islands, roch and banks on the delimitation of 



territorial waters, as has hem explained, is a matter which has only 
recentl y attr-racted geneial attention and dndy in corneciion with 
the 1930 Conference. It is, t-herefore, scncely surprising that tfiere 
is a paucity of matcrial in the wrks  of jurists befnre-1930. Even 
so, as will appear below, there js riot incunsidemble evidence support- - . 
irrg the principlk adopted by Sub-Cornittee No. 11. 

294. In fact the United Kingderri did adduce in paaagraph roo 
of the hlern~rid evidence of the disinchnation of the Lnstituté of 
International Law in 1894 t o  aliow rocks and banks, tvhether ldry 
onty at low tide or permanenti y dry, to be taken into account at 
all in the delimitaticin of territorial ~vaters. As the Nomregian 
Gwernment questioned the meaning put in the Mernorial upon the 
proeeeàings of the Institute in 1894, the United Kingdom Govwn- 
ment has further examined t ho~e -~ rawed in~s  in paragraph 290 of 
t his Reply and has shown beyond any doubt the geuerai opposition 
of mernhers of the Snstitute Eo the extension of t.erritoria1 wrters by 
mems a l  rocks ruid b;.i_tzks off the coast. The Inditute's cautious 
approach in 1894 to the question of extending territorid r d  ers by 
the use of off -shore rocks and banks is in Jine &th with the views of 
the British Law Officers in. 1875 and with Nonvegîan le@ opinion 
in the nineteenth century. 

Law 0gice;sJ opinion c o n ~ e m i n g  Great Barrier XE@! (~875) 
295. The Law Ofticers of Great Britain, mhen asked in 1875 to 

give thek v i c w  concmning the jurisdiction of the Courts of Queens- 
land with particular reference t o  the temitories of the Great Ramier 
Reef, gave an opinion, the full t e x t  of which is printed at Annex 44. . ' 
They laid down foiif propositions which are extremely clos~ ta  the 
principles endorsed by Sub-Cornmittee No. 1'1 : 

(1) Queensland has no legislath authority over the seas beyond 
the distance of 3 marine miles fmm low-watm mark on the 
maidand and islmds respeçtively. 

(4) Land not subrnerged at ordinary hi@ tides howver srnall in 
extent i$ an island. 

( 5 )  Reeis anachcd tu an island and dry at low kater arc part of 
the dancl, 

(6) Reefs defached frowz any idand ~ n d  d ~ y  nt dom-wder mark oltiy 
are mi isllaads, 

This opinion Is the  more significant in that if  was given. aftw 
considering the Law Ofiîcers' opinion conceming the Bermuda 
~ e e i s  (cited in para. 467 of the Counter-Mernorial) which seems to 
have adopted a slightlv more liberal attitude toiyards the appro- 
priation of reefs exposecl onPy at Iorv tide. The phrase "reefs 
attached" tçs an içland is akin to the phrase "dependent islands and 
bads"  in the 1832 Convention and clearly limzts the use of lnw- 
tide elevations for extending the territorial sea  to those which are 
properly "ad j~c t s"  or "appendagm" of the dry land. 



296. Norwegjan lep1 opinion in the nineteenth century dm shows 
doubts aabut tl-ic propriety of ugng Iow-tide elevations in ddimitirig 

. thetmritorirrlsea.IthasbecnyùirrtedoutinPartLofthisReply 
that neither the 1869 Decree for Sandmfire nor the 1889 Decree for 
Romsihi and Nordmme took account of rocks submerged at high 
tide in delimiting the base-line for those arcas. Thc language used 
in the "'Exposé des Motifs" of the Minister of the Interior when 
proposifif; these decrees strongly suggests that the Minls ter  did not 
consida the use of submerging rocks for base-points ~zs legitimate. 
Thuç in the Exposk des Motifs for the 1869 Decree (Aririexes tu the 
CD-Mernorial, Vol. II, pp. 60-61) the Tvfiiiister said that  the wne of 
exclusive fishedes coincides with the zone of the territorial s a ,  
which in tum is dete&ned partly by cannon range md partly by 
the distance of one geographical league and then continiied : 

"Comme point de dkpart du çalcut, ce n'est pas la terre ferme 
seule qui doit pouvoir 6ttc atiliçéc, mais aussi les îles e t  rochers 
situes au large de la câte, pourvu qu'ils ne soient pas recouverts 
par la mer ; cettc conception a d'ailleurs déjà été adoptée dans la 
lettre patcnte mentionnée ci-dessus (Le. ~ 8 1 2  Rescript), 
On verra par la carte ci-jointe, dressée par le servicc hydrogra- 

phique, que 1'8tendne de mer dont i l  est ici question rcc0u.r~e deux 
déclivités partant de la cote, ou deux bancs continus situés de 
chaque chte de la dépression du Rredsunddypet qui, avec la partie 
de mer s'étendant des deux chth, forme le commencement du 
pl fe  ou fjord s'enfonptlt dans Ia terre dans la direction de l'est 

e sous le nom de Bredsund, c;t plus loin de Storfjord. 
Outre un certxin nombre de hauts-fonds et  roches sous-marines, 

ces deux dbclivités ow barns çom$tevt $lacsicwrs ;lots ou rochers, qui 
sont towj#tr$ visibles at4-dess.lcs de La wzer; la plm grande ligne Conti- 
nue formée par ces rochers est celle qui porte le  nom de FtiIclgaren, 
sur le banc nord, dans le voisinage du phare d'Ernka ; les autres 
rochers si tub le plus au large (Svinoy, Taklehoene, Hestboene, 
Langslcjriet, Skibbyggeren et  Starhotmen) sont indiqués en rouge 
sur la mte."  

 hé itaIicieed phrases in'the above passage indiwte tliat t h e  Minister 
considered himself only entitled to  make use of per~tmnently visibde 
islets -and rocks. l%e Miaister, in his Exposé ries Notifs for the 1889 
Decree did not fmd it'neccssary to repeat this lanpage, bat he 
equally diçregarcled submerging rocks. The Geodesic Institute, to 
wllich the Minister referred for advice. a d o ~ t e d  the same attitude 
and used similar language. ( S e  I?appo* 1~;2, p. 28.) I i  is also not 
 vith ho ut signifirancc that in the course of the clismsioris concerning 
this decree the Prefect of Romsdal expressed tlie vicw that it was 
only posçible t a  tctke into account the outermost inhabifd or 
inhzbàtabZe. terr i tory and n ~ t  merc rocks and islcts situated in the 
open seas. Although this view was-not accepted by tlie Godesic 
Xnstitute, it shows how far Norwegian oficial opinion was at this 



penod from considering the use of low-tide rocks to be legîtimate in 
delimiting the base-he, 

297. The above jnte~pretation of Norwegim practicc in the filne- 
teenth centvry is strongly confirrned by the four Narwegian jurists, 
Aschehoug, Arctander, Aubert and Morgenstierne, ivhose opinions 
are cited on page 45 of the  rgrz Rapport, Aubert, for cxample, 
said in the Revw g é n é ~ a l ~  de Droit inkmatimal $aablM of 1894 
(P. 434) : 

"Mais nos lois n'ont pas décidh s'il failait tenir campte aussi des 
rochers qui ne se trouvent Cr découvert qu'à m a r k  bassel; leurs 

. t e e s  A cet égard sont équivoques. En pratique on n'a, que je 
sache, jamais cornpt-4 que les rochers qui sont toujours au-dessus de 
Ia mer ; les îlots et rochers, fixes c m r n e  points de départ dans les 
rkglements mentionnés ci-dessous, appwiiem~ent. du moins tous 
cette catégorie." 

And Murgenstiernc, in his book, Manml di& Droit consfidutiomm1 
noruégkw, said as late as rgog t b t  under the terms of the 18x2 
Rescript it is not poçsiblc to take into account mcks only visible 
at Zow tidc. Despit~ the previous practice and legal opinion, the 
cornmittee which drew up the 1912 Rapport decided by reaçoning 
the weakness of which is acknowledged in the Rapport, t o  recorn- 
mend that subrnerging rocks should be taken into account. 

298. The phrase "which are not continuously ruil over by the 
sea" was fmt substitnted in Norrv~gian legislation for the phrase 
"which are not nrn over by the seaJ' in a letter a£ 1908 .from the 
Kinistry of Foreign Affairs t o  the Ministry of National Defence (see 
*hnex 34 A of the Counier-Mernorial). In spite of the fact that the 
phrase '"contiriuovsly nm dver" occurs in an unpublished Çmedjsh 
decree of 1779, the effective starting point of this phrase, which \vas 
also int mduced in t O the neiitralit y dedaration of the Scandinaviam 
States in 1938, tlie Aaland Islands Convention of ~ g z o  and the 
Swedish-Finnish Liquor Convention of 1933 as ncited in para- 
graph 409 of thc Counter-Mernorial, \vas airnos t certainly a Swedish 
fisheries d e a m  of 1871. It smms raasonable t o  suppose that ththe 
adoption of ihis phrase claiming to take into atxount rocks not 
continuously submerged waç a rmlt of the ernergence of the ruIe 
of the loxv-water mark in the nirieteenth ccntrury. But the low-water 
mark rule was fomulated to deftne the seaward limit of perma- 
néntly dry t m a  fima. It is ODC thing to  take into acconnt lotv-tide 
mcks and banks as adjuncts of the low-\vater coast line of perma- 
nently dry territriry. It is quite a ilifferent thing, when they lie by 
themseives in the opefi sea, to mat them as islands possessing their 
o m  territorial waters. Althozrgh the above-mentioned conventions 

1 A ce% @tu& &t ajout& efi n ~ t c  : ~ e u h m e d t  k tiaité a v k ~  IC h%xique de i83h 
cmpte exprss6ment de la basse mw&. 



and decrees do not glve expression t o  this distinction, the relevant 
clauses were essentidly direded to off-shore islands and rocks. 

The H a g w ~  Co'pzfet~cs (rg30) 

zgg. Similarly, a nurnber of the replies t o  - the $ztestio7%nairc 
applied the loi&water mark test to içlands without making the  
distinction between territory properly to be regarded as part of the 
main coast and territory standing apart on its own- But tlie rnornen t 
that  the distinction was brought t o  t11e attention of States at the 
1930 Conference, its relevance was endorsed and Sub-Cornmittee 
No. II record&, without qualification, its approval of the low-wntw 
mark dc$t for elevations rmking as adjuncts of a main coast, but of 
the  high-mater m u ~ k  test for elevations standing aparé on their own 
in the open sa, The actual terms in svhich they expressed the 
distinction tviU be found in pampaph 103 of the United Kingdam's 
Mernorial. 

Sub-Çcimmittm Na, II, as stzdted In paragrttph 105 of the Rlemci- 
sial, expsessIy refemd t o  tlie analogy of the'NolZh Se*?. Flsheries 
Convention of 1882 which used the phrase 'The lem-watm mark 
along the whole extent of the coasts of their respective counfries as 
well as of the defitmderat islands and banks". Sub-Cornmittee No. 11 
plaidy considered that its formula. which only a l l ~ w s  low-tide rocks 
and banks lying within the width of the temitorid sea to be takm 
into accom t, was a more precise rcndcring of the  concept 02 "depend- 
ency" in the 1882 Lqnvention, The same phrase "dependent"'-in 
the French text "qui en dépendent "-appears in the French Neu- 
tmlity Decree of ~912 with reference to banks lrncovering at low 
tide. (Sm para, 409 (a) of the Counter-Mernorial.) Were, it mTas 
clearly intcnded tu express the idea of banks which a r e  adjuncts of 
the main coast. Admittedly, the decree also appeass to  make a 
daim in respect of submerged shuds rvhich are buoyed. The United 
States Fcderal Courts have, however, denieci the validity of silcli a 
clairn. In one case they have decided that a submerged shoal camot 
be considered an island of the United States (Sowlt v. L'Africaine 
(1804) zz Fderal Casa, Circuit and District Cotrrts, ~789-1880, 
Case No. 13179 : p e e  204]} and in another case that a submerged 
reef off the  çoast of Florida 011 tvhich a beacon had been constmcted 
could net be considered territory of the United States ( U ~ i t e d  
States v. R~miwg (1925) 7 Fed. (2nd) 488), 

300. The other branch of Sub-Commit tee No. II's rule for ishnds, 
rocks and banks, nmt ly ,  that an devation cari only have territorial 
waters of its own if it is pennanently above \vater, was entirely in 
line ~vlth the views expressed by Farzchille, one of Iew jurkts. t o  
give detailed considcmtioii ts the problem .of islands. Ma king specific 
reference ta the Norwegian daim, he said (Book 1, Part II (xqz~), 
p, 202) : 
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"Mais doit-on compter seulernezit partir des "iZeç qui restent A 

sec A mark haute ou partir de celles qui ne cl&.cauwent qu'k 
marée basse ? La question n'a jamais reçu en Norv6ge une solution 
cedaine : le décret du 22 f4vrier 18rz y a été hterprkté comme 
devant s'entendre tantat de la maree basse (v. lettres du rninisté~ 
des Affaires étxang&res des 24 mars et 26 mai rgcib), tantfit de la 
marée haute (v. dkclaration du minisGre de 1'Xat&rieur en 1894). 
Ii! aoHs fiwra%i! psion lac sawad t~aitev cowma ~ r n  uhzltablt conçinerat 
devant UV& ~ H e  mm ttmifmide tp'zcn~. iEe pi fl'e,t1 jamais recoakvcria 
$ar LES E ~ M X .  - Mais, 3. propos des Be, une mtrc qirestion se-pose 
encore, Que fxut-il entendre exactement par des a îles n ? De simples 
rochers, des récifs, des bancs dc sable doivent-ils leur être assimilés 
pour le calcul de la mer ter'ritorialc ? Les textes norvégiens parlent 
tout A Ia fois des rochers, des écucils et des îla. L'Institnt de Droit 
international a expressément écart6 les bancs de sable. Il nous 
scrnble qu'il faut tenir compte seulement des rochers, écueils et 
bancs de sable, habités ou non, où l'Etat peut d'une manierp. fixe 
établir des ouvrages." 

It will thnç be seen that Fanchine would bave preferred an even 
stricter rule: than that adopted by Suh-Cornmittee No. 11. Likc 
Gidel, he would not even allow w e r y  elevation peimancntly above 
water to count as an istand but only such as are capable of continu- 
ing use. 

301, The Nonvegian Goverument, in paragaph 4x1; of the 
Coun tm-Mernorial, contends that the rules for islands, rocks and 

' 

banks çontained in Sub-Cornmittee No. II's report have no jusidical 
value in the preçent case an the p'ound that they were adopted as a 
compromise. Xn this conneciion it refers to  the Ui~ited Kingdom's 
own statenent in paragmph 108 of the Mernoriil th& the rules in 
the report are a reasonable cornprodse between tlre oppaing vicws, 
The argument, in effect, is that the ruleç, being a compromise, must 
have been formulatecl de kege f ermh and are of nn vdue as evidence 
of the existing law. Such an <argument might have çome f m e  if this 
was a point on which there were clcarer indications of what precisely 
was the ni le  of international law before 1930. The ciistbmary l&\v of 
maritime territcity, as Norivay insists, is essentidy a compromise 
between the right of al1 States to the frce use of the s a s  and the 
right of individual caastal States to certain maritime territoqf. The 
fact that the  rulm adopted by Sub-Committee No. 'Il were a cnm- 
promise does no t theref ore in i tseif prej udice their c1ain-r t o be applied 
in the present case, The question of islands, rocks and banks was 
for the first time considered in detail by ri number nf States af: the 
1930 Conference. The d e s  thea adopted by Sub-Cornmittee No, 11 
may have been a compromise but they are far morc in linc with the 
views of the 'Institute In 1894 and of thefew jurists, like Fauchillc 
and Gidel, who have studied the question in detail, t han is the c i a h  
of the Noswegian Government. The law of maritime territory Es not 
sImply s matter of daim by an individtid Sçtte. but requires the 



acquiescence of other States. On a point tvhere practice is limited 
and lacks pr~cision what better etGdence is t h ~ r c  of the applicable 
3aw than a compromise adopted in an import,mt cornmittee of a 
codification conf erence and af tenvards xvdcomed as a çençibl e recori- 
ciliaiion of the divergences ? 

302- Iriparagraphqr~ of the Couriter-Mernorial, theUnited Klïlg- 
dom Government is chided for thinking only of mariners and not of 
the coastal "Stata when it jushfied the rules formuIated by Sub- 
Cornmittee No. II as meeting the xequkernent that base-points 
shauld be permanently visible to mariners. The cornplaint made by 
the United ICingdom Government is that the Norwegian Govern- 
ment dedittes to recognize at .ail that others may have rights in the 
was off the Nonvegian masti, The element of compromise ùi the 
law of the sea is not t o  be allowed to affect Norway. It is, hotvever, 
perfectl y reasonable for f oreign m i n e r s  'co expect pemanen t 1 y 
visible land marks t o  be the main basis for the delimitation o f .  
territorial waters. A submerging rock is not, of course,. more visible 
itself whea close t o  land than when out to sea. But the fact that it 
lies close f.o a pemancntly viçible land-mark removes the objection 
which esistç from the marinets' point of view to accerding terri- 
torial waters t o  a srtbmerging rock far out to  sea, As has been men- 
tioned in paragrxph r8 above, Norwegian fisticmen have alwavs 
attached great importance to permanent "fixes" from laiid in 
identiiying t h e i ~  fishing grourtds ; and did not the Ministerb of 
Interior in 1869 emphasize that he tvas only taking into acmunt 
'les ilots ou rochers, qui sont ilo~~ioetrs visibbes" ? The significmce of 
the elemeut of visibiljty for mariners is emphaçized by the fact that 
tl ie charts normally used by shps st sea show permanently visible 
eievations, but o~ving t o  t he  frequent ahence of detailed informa- 
tion often $0 nat specify whether or nirt reefs show at lorv tide. 

303- The objection to ailowing territorid waters t o  a rock far 
from shore whi,ch submerges at high ticle does not arise only fnom 
the point of view of visibility. Gidel, in a passage which has prc- 
viowdy been cited,' h a  said (op. cil., VoI III, p- 674) : 

"L'idée qui domine le droit de la mer est L'id& de la libert4 EEe - 

I'ntilisation licite et normale des espacm maritimes ; taute restric- 
tion inutile h cette liberté doit Gtre évitée. Le territoire maritime 
est sans daute une dhpendance nhcessalre du territoire terrestre ; 
mais il faut que ce territoire terrestre soit  ou effectivement utilisk 
ou susceptible de l'être." 

This observation uas made with seference to elevations of the sea 
bed ~ v h i c h  are permanently above rvater. How much more does it 
apply t o  elevations disappearing af every r ise of the bde ? N~rway's 
concept of maritime territory is said to  be of waters accessory to the  
coast of a State the extent of which is determiued by its legitimat e 
interests. The application of tliis concept to a minute rock sub- 
merged at high t ide and lying several miles from any perrnanentlj? 



dry land is submitteci by the United Kingdom Governrnent to bc 
altogether too artificial and excessively restrictive of the freedom 
of the seas. 

- 304. T h e  Norwegian Government also criticizes, in paicigraphs 
4r7 t o  qra O$ the Couhter-31emoria1, the çtatement of the United 
Kingdom in paragraph 106 of the Memorid that t he  words def in i i  
an island in Sub-Cornmittee No. II % report are t o  be understood to 
denote an devat  ion exping an app~eciahle surface of land -above 
the çea so as to be permanently visible in normal weather conùitions.' 
The Nonvegian Govemment maintains thnt Sr-ib-Commit tee No. PI 
intended any elevatioil, however small, -to count as an island. It is 
unnecessary t o  pursue the  point, as the  Umted ICingdom acce-pts as 
falling ivithin the rule laid clown. by the sub-cornmittee any elevation 
whicli can be shown really to emerge permarrently above liigh tvxter. 
It.rnerdy considers that an elevation cannot be sho~vn to emerge 
pmanently without exposing some appreciable surface above the 
sea. 

(Counter--fi4emorial, paras. 422-470) 

Dist imtio~ be&een coas$a& and occan ~YON@.T 

{Coun ter-nlemorial, paras. 422-4251 , 

305. The Nonvqian Govemment, in paragraphs 422 to 425 of 
. the Counter-l!temorial, distf nguishei betwcen groups of. idan& ' 

lying off a mainland coast and grmps lying in mid-wertn. It alço 
distinguishes between the different types of coastal groups, some' 
shaped like a chaplet, others circular or polygonal in form. It 

- contends that no single formula çan cover al1 these different types 
asid ponrj ridicule on the United Ringdom for applying the same 
juridical régime to an ocean group Iike the Fiji Islands as to the 
Norwegian "skj&r~=;~a~d". The United Kingdom is said t o  talre no 
account of the gecrgraphical differences which are so varied as to 
make it particularly neçessary to be-rvare of itbstract fcirmulz. Thîç 
Iine of argument is, of course, mereIy an application t o  the case of 
archipelagos of the Imiliar ~ o r w i g i a n  doctrine that the geographical 
facts ci£ the world are so hopelessly cornplex thait it is yuite irnpos- 
sible for the  laiv to formulate an$ general restrictions on the acquisi- 
tion of maritime territory by cmstaI States. According to this 
pessimistic doctrine the coastal State must be left te encroach as it 
likes on the high seaç. 

306. The Nonvegian criticisrn of the United ~ i n ~ d o r n ' s  thesis 
contained in paragraphs 113 t o  121 of its Mernorial is mych less 
thm fair. Broadly' speaking, the United Kingdom maintainç that  
islands in general have their omn territorial waters and that channels 
hettvwn tlvo islands or between an island and the mainland are 
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as much n maftm of compromise between the interestç of the coastal 
State in adjacent waters and the interests of ot her States in the high 
seas rts. it is in other cases of maritime territory. The boundaries are 
thus necessaridy deterinineil not by the chroice of thc coa.stal State 
but by principles of international law. The appIicablc prhciples 
of internatiom1 law, in the submission of the United Kingdom 
Governrnent, are those set out in paragrntph ~ 2 2  of the Memonal. 

Does int~aatiovml Ilzw ~ e c o p i z e  aa excefitional ~ i g i m e  for coastai! 
p u p s  of islaw.Pi.ds . 

(Conn ter-Milemorid, paras. 426-441) 

Qecesfion of the buden af $roof (Count~r-Mernorial, paras. 424 and 
426-429) 

308. The Norwegian Government, in paragrapl~ 424 of the 
Çuunter-Mernorial, formulates the issue before the Court in regard 
t o  coastal groups of islands as fdlorvs : 

"Il s'agit de savoir quelles limites Is droit international impose au 
domaine maritime de I'Etat, Io r squ~  se trouve devant f es cBtes de 
ce dernier un complexe d'îis, d'îlots et de rochers présentant les 
caractères du a skjxrgaard ri norv6gen." 

Xt then proce& in paragraphs 426-429 to argue that the burden is 
on the United Kingdom to establis11 that custornary tntermtional 
law forbids a State to treat its çoastal archipelago as a unity and 
as a prolongation of its continental tenitory. 

The United 1-ngdom Govemment cannot agree ~ 4 t h  the Norwe- 
gian Government's formulation of the issue in regard to coastal 
groups of islands. Under international larv the maritime tenitory 
of a Statç is detemined fundaaentally by reference to the tide 
mark on its individual pieces of territory and, where areas of seas 
a r e  clahed by reason of particuhr configurations to be endosed 
waters, it is for the claimant State to estahLish a p~rmissive r d e  of 
international laiv authorkzing the enclosure of the mraters. The 
United Kingdom Goverurnent does not, as is wrongly asserted in 
paragraph 428 of the Gounter-Mernorial, contend that there is a 
principal rule for single islmcls t o  which any rule for archpelagos - 

wuuld have to be establishe4 as an exception. The principal nile is 
the much more fnndamental one that the maritime territory of a 
Çtate is t o  he measured from the t ide mark almg the shores of each 
piece of its territorj-. Then, where a given area of sea iç çlaimed ta 
be enclosed titithin the nationil terr i tory of a State, a permissive 
rule has t o  be shoivn warranting the enclosure of the waters and the 
departute of the base-fine from the tidelhe, The force of the prin- 
cipal rule is greater rather than l e s  when the mclasixre of the waters 
is said t e  he clue t o  the configuration not of a solid, continuous band 
of mainland temitory but of disimlted pieces of isImd territory 



, 520 REPLY OF THE UNITED m f Ç D O M  (28 xl 50) 

separatecl by considerable intervals of sea. The general qriesüons of 
the primacy of the tide-mark d e  and of the burden of proof in 
regard trr its exceptioris have already been kussed and the Court 
is invited in the present connection tu sefer to pasagraphs I-Bo-zz~ 
above. 
309. The Gvernment of the United Ihgrlom does not wlsh to 

place undue emphasis on the question of burden of proof in the 
. mattcrofdemonstrationof rulesofinternationallawaçopposedto 

the question of btirden of proof on matters of fact sr an questions 
of a prescriptive os histone title or of m y  alleged mle Iimited in 
application toaparticularcoast. In thematterof tliedemonstration . 
of the rules of international Iaw, it is, as explained above in para- 
graphç 211-214, jndeed doubtful whether there is a burden of proof 
in the strict sense, So far, howeves, as it is proper to speak of the 
burden of proof lying on me side or the other as regards the demon- 
stsatiori of the existence in international law of any specid rules ' 

about archipelag~s or p u p s  of içlands, the burden would rest on . 
' Norway because these speclal rules mould be exceptjons fram a 

\vider generd rnle that the base-line foiio~vs the tide mark, On the 
assumption that special mles exist concesning terntonal waters 
around archiyelagos and groups of islands, the question remains t o  
what cases do these rules apply and what the effect Qf the rules is. 
Nomay 's  contentions based on State p~actice .and the writers with 
segard to the existence of such. rules are diççussd in paragraphç 
3r0-364 bdow. When, huwever, al1 this has hem aamined, it wiLl 
be seen that there iç certainly no geaeral rule regarding archipelagos 
or groups of islands under whlch tlie baselines of the Norwegian 
Decree of 1935 can be j ustified. Ta justify this it has to be shown 

' 

that m e  rule authori7~s a littoral SStte to draw of1 her coasts 
base-lines between islands and rocks of extravagant lengbh and ta 
daim as national waters al1 waters inside the base induùing waters 
lying between the island fringe and the mainland whatever the 
interval between the two. Tlie burden of proof is certainlg on hforway 
to show some mIc of international lalv justitying what ATorway has 
done in her Decree of rg35 because lier justikation, if =y, wi11 be 
found on the Iast andysis to bc thxt tlie Norwegian coast is s ~ i  
generis and therefore a parfidar rule applieç to it becamer it is - 

snch an umsual coast. IVhether Norway puts this on the bais of 
prescription (historie title) or whether shc puts it as a particular 
d e  applying to mliat she daims t o  be a vezy special coast liae, 
the burden of proof is certainly on her to p~ove the existence of this 
title or rule, There is, of course, in addition first Nortvay's \rider 
contention that the preçurrtptiuais against restrictiom upoa individ- 
ual State sovereignty and therefore the rights of the coaçtd State 
are dways to  take precedence over the general rights of the later- 
national cornmuiiity over the open sea, and, semnùly,Nonvay's 
other generai co~~terition that there is virtually no bindurg inter- 
national law on the matter at all. These wide contentions have beert 
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dedt wit h âkeady in paragraphs IT~-147 and z ro-zza above. Befme 
proceeding, howerrer, tu the exanii-nat ion of N~onvay's arguments 
based on State practice m d  the views of w-nters tvith regard to 
archipelaps and groups of islands, the Governen t  of the  United 
ICirigdom tvishes t o  make the general comment that Nomay's tvhole 
examination of this practice proceeds un the wrmg basis. Nonvay 
examines Ehis practice and the opinions of \miters on the footing . 
that it is necessary to see if international larv explicitly forbids clairns 
such as those Nonvay makes in lier Demee of 1935, tvhereas in the 
su bmission of the. United Kingdom the real enquiry is whether, 
under international law, the Unit& Riqdom is ubligcd to recogniaç* 
the claimç trrhich Nonuay has made ii her decree base$ on the 
existence of the chain of ishnds and islets off the Norwegian coast, , 

or, in other words, whether international law $emits a littoral State 
to enclose waters by drarving base-lines mch as Wonvay has bm. 
The decision in the Lotzts case (Series A, No. ro) seems to sha\v (as 
has been expla3ned in paragraphs 215-216 above) that ,ivhere a 
State invbkes a rule permitting it t o  do sornething whiçh in general 
.is not perrnissible-the burden is on that State to prove the per- 
missive rute. 

C~aStcd ~ Y Q M ? $  of &.!a%& 

(Counter-Mernorial, paras. 430 t o 470) 

3x0. In the Norrvegian Counter-Memonal the opinions of writers 
and the work of the 1930 Conference are examinecl first in para- 
graphs 430 to 444 and again 454-455 and then the evidence regard- 
ing State practice in pparapphs 44s to 453 and 456 to 470. I t  is. 
I~owever, thought to be more logical ta deal with State practice &t 
.and t o  consider the opinions of jurists and the work of the GWca- 
tion Conference afterwards. In this Repl y, therefore, the material 
wjll be taken in this order and the observations of the United King- 
dom on what is said in paragraphs 430 to +p+ of the Çounter- 
Mernorial mith regard to the writ ers and the Co&fica.iion Conf erence 
wiil be found below in parrigraphs 346-364- 

The cvidence of St& pr&tice: grtestion o i  the osYv coast 1k.e 
(Cwn ter-Mernorial, paras, 445-4701 

3sx. The evidertce of State practice invuked by Nonvay is con- 
tained,in parapplis 445 to 470 and is said to shm that internatio- 
d law does not forbid a Staie to  assert an 'kxterior coast iine" of 
the kind now asserted by the Norrvegian Govemment in the 1935 
Deuee. One feature of this exterior coast litle daim is that al1 waters , 



between the islands whicli f o m  the éxtenor çoast line and the main- 
land are claimed as national waters, irrespective of t h e  distance 
tvhich lieç hetween the idands m d  the mainland. 

312. The rnisapprehension of the Nam-egian Government 'con- 
ce&g f i e  decisicln of Lord Stowell in the Anna, a-case referred ta  
again in paragraph 445 of the Counter-Mernorial, has already been 
explained (para. 289 above). He described the mud klands of the 
Mississippi as "a kind of portico t o  the mainland and as "naturd 
appendagcs of the caast" solely with rcfercnce to the question 
whether, although thete was no evidence of acts af sovercipty .by 
the  United States, the islands ought t o  be treated-as United States' 
temitory. He was not concerned with thc status of the intervenhg 
waters, In examining the evidence of State praçtice adduced by 
Nomay in suppod of her outer coast l b e  theoay, it is important to 
bear in mind this distinction k tween cl.aims to fhe idands them- 
selves and daims to the intervening watcrs becairse a number of 
the dlegkd precedents for onter coast lines In fact deal with nothing 
but daims t o  islmds as land territory. 

313. Thus, thc British legislaiion in regard to the Queensland 
Baker Reef cited in paragraph 464, in regard t o  the Cook Içlmds 
eited in paravaph 465 and in regard ta the Fiji Islands cited in 
paragaph 466 simply asstrtc; daims tri dl the içlarids and islets 
inhabiteci ancl uninhabited of ill-dcfincd groups scattered over wide 
areas. The clefrni tion of the exten t of BBriiïsh daims to Ulc land 
territory of sach scattered IPacific island formations by daiming al1 
islarnds within given latitudes and longitudes is perfectly natural 
and intelligible in view of the dificdty of othenvise describing and 
denominating each poup with sufficient precision tu avoid the risk 
of subsequent disputes. The form of these territorial definitions has 
led some tvsiters f o  misunclerstand t h  position conçcrning thc waters 
falling trrithin the lines of definition as the citations with refcrence 
t o  t h e  Queensland Barrier Reef sliotv. But the opinion sometimes 
cxpressed that the effect of the British legislaiion is to  appropriate 
the intervening sea bctwecn the mainland and the reef as inland 
waters is incorrect. Thc daim in eâch of the three cases is to the 
&lands lying withia tlie Tines of definition togefier with such tersi- 
torial waters as thlry attract by the application of the 3-milc limit 
under the nornlal rules of international latv set out in thé United 
ICingdom's Mernorial. (In the case of the Barrier Reef, there is dço 
a daim t o  certain sedentary fisheries which may have contributed 
to the misconcepiion of the British daim in 1923 by United States 
consular ufficials in London-) More detailed comment on the Norwe- 
gian contention in regard t o  these three precedents is @ven in the 
three foIIowing pamgraphs. 
314. Q~eensEad.-The article by Cumbme-S tetlpar t conceming 

the Queensland BMer  Reef deals with the gradud extension of 



British sovereignty mer the distant a'slmds of the Reef and sayç 
not one word about a daim t o  the irltervening waters. Shat  the 
object of the British legislation' in the nineteanth century 
sirnply the appropriation of islands and rocks Iyirig beyond the 
maritime belt of the mainland of QueensIancl is clear from the 
follo~ving extract of m opinion of the  Law Officers on the territory 
of Queendand dated 26th May, 1863 ; 

"lt is hardly aecessary to add that although the definition of the 
çcilony under the Letfers Patent (of 8th September, 1855) extends 
eastwards t-o the 154th meridian of east longtude, i t  would be 
requisite in çirrler to  give a title to Gxeat l3ritain as againsl a cldm 
by any other country to a11y island within thosc limits, lying more 
than 3 miles frorn any territory in the actual occupation of Great 
Britain (and not incliided within m y  bays or  indentations of tl-ie 
British coasts), that such idand shoilld be actually taken possession 
of, or in some manner oceupied by this country." 

In other words, the Law Offiers in 1863 recognlzed that islands 
which lie outside boh the inland and territorial waters of a main- 
land are not in l a ~ v  "itç naturai appdages" ;tnd requlre spëcific 
appropriation. That the British legislation war; not regarded as 
creating aay title to the intenvening waters-spart h m  nomal 
territorial w a t e r ~ a s  made equally clear in the later opinion of 
the Law OfTicers in 1875 concwnixig the jurisdiction of the Queens- 
land coirrts which has already been citcd in patagraph 295 above 
(see also ,Annex 44 of this Reply) , The first proposition of the Law 
mcers, it will be recalléd, was : 

"Queensïan fi has no legislative .authority mer the seas beyond 
tlik distance of 3 rnaGnz: miles hum lotv-\vater mark çn the ntairr- 
J a ~ d  a . d  islands ~es#ectiwLy a "  

315. The Cook Is2ads.-The prodamatlm of British sovereignty 
over the Cook IsIandç in ~ g o x  is unequivocally a claim simplg tu t11e 
tepritories lying within the lines of definition, and the Nomegian 
miçapprehension as t o  the meaning of the praclxmatian was 
correcteci in 1925 by the British Charge d'Maires ai Osla. ' f ie 
letter from the New Zedxrid Government Senior Trade Cominis- 
siotter in Austdia of 24th June, 1949. and the note of the High 
Cornmissioner for 'New .Zealand ia Austrdia of 3rd January, 1950 l, 
both addrcssed to  the Ncinvegian M i n k t e r  at Canberra do not 
depart from this position at all. The Jetter refers to mgdations 
afftxting fishing from bases in the islands which the coastd 
State is fuUy entitled tu cantrol s it k g ,  The note explicitly 
Zimits the legklation to territorial waters, (For the text of fhe letter 
and the note, see Annex 73 of the Counter-Mernorial, Nos. x md 2.) 

1 The date of this note Is twungl y given as p f  h January, 1950, in pamppIl $65 ' 
of the Counter-hrl emonat. 



315 A. The Goveniments of Australia and New Zealand have 
beerr infoimed of the texts of parapphs 313-315 abav~ and have . 

autharized the Government of the United Kingdom to state that 
they çoncur irz these paragraphs so far as tesritories mder their 
respective jurisdictiom are concmed. 

316. The Fiji Is2aaeds.-The prodamat ion of Sri tish srivereignty 
oves the Fiji Islands in 1874 is in its tems unequivocally limited 
tri the is'lands plusr the \vaters appurtenant ta them under inter- 
national law, This is perfectiy clear from the trvo passages mder- 
lin& in paragraph 466 of the Counter-Mernorial. The first passage 
reads "aad of a d  over üII $ovls, harboatrs, humfis, roadsfeads; &vers, 
esfwar2es, am! O~JWP waters, and: . d l  uq1d forahmes wit7~in. or . 
adjacent t h ~ e ù " .  The phrase "cither waten", must be read ejzksdan 
gmmis with ports, harbours, etc., and covers for example bays 
and territorial, waters. The word widltin cannot mean within t h e  
lines of definition ; it is vsed tvith reference t o  the. ports, harbourç, 
havas, roadsteads and ot her waters m11ich are necessaaly describecl 
as rvithin, or adjacent to,  the islars&. Slius the clause plainly I h i t ç  
the daim to the waters which are appizrtenant to the indivih~zk 
zsta~ds and sucb is the scope of the British daim. The second 
underlineù passage in effect repeats the definition in the  previous 
passage, The objeçt of t h e  Royal Charter of the following jrear, alst, 
referred tci in pxtr;lgrapli 466 of the Corder-IIemorial, was sirtlply 
to meate a Crown Cobny and a Colonial Govertirnent for the ' 
tesritories previously brought within British sovereignty by t he  
prodamation. The refermce to  the territorial buundaries is in rnrich 
more general ferms than in the proclamation and has to  be read 
in t h e  light of the precise definition in the instrument hy which 
sovercignty ha$ recently been assurned. The phrase "and waters'" 
thUs covers the watess appurtenant to the sevërd islands and no 
more. 

Bra'tish H o ~ d w a s '  

3r7. In paragraph 463 of the Couter-Memurid the Nomegian 
Govemrnent mfers t o  a letter deged to have been written in 1936 
by the Wnder-Secretary . of State for the Colonies. Actuallv, this 
letter was written in 1836, not 1936 ; and its nlmiber. was 391, 
not 39, as stated in the Çounter-Mernorial. Fiirther, .this letter \vas 
merely written to  a Mr. S. Coxe in repIy to an enquiry made on 
behalf of t h e  Eastern Coast of Cen-trral America Company. (A copy 
of this letter in f 3 1  iç given in Annex 45.) Numerous islets, man y 
unnamed, lie off the coast of British -Honduras and it w o d d  be 

. -impracticablefodehetheextenEofIStitishterrit~~aldaimstotliese 
islets except %y reference in a generd line mithin whiclAi al1 islets 





Britain was entitled to waters within-an outcr coast line. He was 
contending for the oppusite of what i s  ssrggestd in the Counter- 
Mernorial. H8 was imistiag ihizt i s i a d s  carry tizeir tewitohal 
belt oj  3 m+iles in theia, ca;bacity as sepa~atc fiiecas of l e ~ d t o r y ,  and 
~zvthi.ng more. 

Th North Sea FZsh&s Cowentiort (1882) 
319. Another precedent Invaked on a somewl~at sîmilar misinter- 

pretation t o  provide support for the "outer coast Iirie" theory in 
Article z cil the North Sea Fisheries Convention whïch is invokd- 
in pnragraph 4jr of the Counter-Memarial. The full text of this 
article rcads : 

"Les pêcheurs nationau;; jouirol~t du droit exciusif de p2clie dans 
le rayon de 3 milles $ partir de la laisse de basse mer, le long de 
toute l'&tendue des côtes de lems pays respectifs, aimi  qua des iles 
et des bancs qui en dtipmdent." 

ï h e  Ncirwegian Govemment inskts that this is an example of m' 
"outer coast line'Ytheoq7 despite the fact fhat the use of the words 
"airisi que des" clearly shmm t hat the article treats the  islmds ancl 
banks as units of territory separate £rom. the mainland coasts and 
wilh cowsis of f h e b  mn.  Mrliatever be the true meanhg of the 
phrase "qui en dkpandent", Article z of the North Sea Fisheries 
Convention cmnet be accepted as Iending support t o  the present 
Noswegian theory of an outer island coast h e .  enclosing idand 
wat ws. 

320. The next aUeged pwcedent for an "outer coast line*' cited 
in )aragraph 452 of the Corinter-Mernorial dso rcsts on a cornpletc 
misconstrnctiûn of the meaning of words. In pursuance of a fish- 
erks agreement with the Gerrnan. Empire the B6tidi Bo,ud of 

- Trade issued the foIlo\;ving notice : 
"1.. nie exclusive fisliery lLnits of the German J?Apirr are 

designatcd by the Imperia1 Governmen t, as folloivs : That t rac t  
of the sea mhich extends to a distance of 3 sea miles from the 
estr~mest limit which the ebb leaws d of the German North 
Sea coast of the Cierman islands or flats y y i ~ g  bsjoré: if, as tvell as 
those bays and incurvations of the coast \vithich are 10 sea miles 
or l e s  in breadtli, reçkoned from the extremest p i n b  of thc land 
and the Rats, must be considered as under thc territorial ssorer- 
e ipty  of thc Germa11 Empire." 

The Norwcgiam Government insists thzt the above i~otice recognizes 
the outer Coast !ine theor- mrhcreas in fact it treats the isIands and 
flats as heing units of tenitory clîçtinct from the mainland coast. 
71he notic2 quit2 clearly contemplates a 3-mile k l t  from the t ide 
mark of the mainland coast and, secondiy, of the islancls Ifring off 
the  coast and then, thlrrIly, off the rnouth of IO-mile bays. 'The 
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misapprehension kd the Gounter-&fmorial as to the rneaning of 
the notice mav perl~aps be due ta a tcia economical use of punclua- 
tion in 1874. \llThen the notice wm m i q e d  in 1880 the matter w x  
made even dearer bv the kddition of a comma bettt-een the words 
"Worth Sea coast" and the wrirds "of the Geman islands" and the 
phrase was t hen made tt, read : 

"~'f~ich extends to  a distance of 3 sm miles from tiie extremest 
lirnit wliich t h e  ebb' leaves dry of the Geman North Sea coast, of 
tlie Germa1 islancls or flats lyirig before it, as ivcll as....". 

These notices are pedectly normal illustrations of the application of 
the tide-mark rule but have nothing in commnn mritlz the modern 
Nom9egian conception of an. outer CO& Ene. 

l Th' North Atlantic Fisheries A rbitvatior (19x0) 

321. In paragraph 447 of the Camter-Mernosid, the recornmm- 
dàticm of Elic 1910 Arbib t ion  Tribunal for  the tracing of the lirnits 
of par.tidar bays are invoked as evidence of the application of the 
oxrter coast line Sheorv. The point made by the Norwegian Govern- 
ment is that islands-off $]le promontories of the mainland were 
allowcd by the tribunal t o  count as the headlauds of the bays con- 

. cerned, It is perfectly true that in çame cases base-lines are taken 
from an island off a promontory, It is however also true that in other 
cases islands wliich lie acmss the opening of the bay are used as 
base-points. Tndeed, thXs is the case with the four islands which lie 
off the stiirthern shore of the Bay of Chaleurs, the example particu- 
larlv çtressed by the Nonvegiaa Govement ,  The tmth is that a11 
the varions i s h d s  rnentioned in the recommetiilations were aUowed 
t o  count as; base-points in the tribunal's recomendations on1.y 
because that they weyc  fiosght to f w ~  pari O# the t m i t o r i d  colafigzk- 
ratz'ows emlwilzg Zhe wu&s O/ the parGic?dEar 8ays. J t  Is a complete 
misappreherision t o  infer that the tribunal in its recommendations 
mas either conscioudy or unconsciousiy giviw effect f O anythirlg 
Like the Nonvegian Gevernmerit's concept of an "outes coast Ilne". 
If the recommendations are looked at as a whule with a cliart of aU 
the kreaty coasts, it wiIl be seen that  they leave an even.larger 
number of coastal islands isolated from the m&lanEl coast and 
e~ititled on ly  to th& own 3-mile limit. This is becailse, apart from 
the bays spec?aUy listed, the larv-lateter mark rtile dong the caast 
plus the 10-mile rule for bays was t o  determine the area of exclusive 
British fisheries. There was not t he  sllghtest suggestion in the 
tribunal's award nor in the recarnrncndatioriç that waters inside a 
fringe of lsIands fell under ariy special rule. The very fact that in 
the case of St. Mary's Bay i t  wctsr thought necessary to specîfy that 
Long Tsland and Bryer Island should be taken tci constitute the 
coast of the bay (i.e: the closing Iine of thes hay) shows that the 
hibuna1 entertaincd no gened theory of an oiiter coast line. 





coasts of Florida, Cuba, the Bermudas, the Bahama5 and Jamaica 
(paras. 46~-4-62 and 467-469 of .the Counter-Mernorial). Dispirtes 
conceming the Cuban cays arose between Great Britain and Spain 
as earIv as y 8 3 9  owing to Spain's obj jcction t o  the pzacticr of the 
inhabiiants of neighbouring British poçses~ions resorting to the 
uninhabited cays and conducting fishing riperations from them. The 
British Govemment took the opinion of its Latv Officers and a 
desu3tort.y diplornatic corresponclence with Spain ensued, in which 
Great Britain contested Spain's title to the uninhabited cayç and 
t o  any territorial sea in connection with them. Subsequently, Great 
Britain's neutrdity in the Arnerican Civil ?Var led to an examina- 
tion of Great Eritah's otvn title t o  the uninhabited cayç off the 
Bermudas, the Bahamas and Jamaica for the purpose of deter- 
minhg the extent of her neutrahty jurisdiction. The Law Oficers 
tlien, in 1862, 1863 and 2864, zemnsidered tlie position in regard 
ta tjt!o t o  uninhabited off-shore islands and pointed out that L o d  
Sto~veil's decision in the Amna had been overlooked in grevious 
opinions on this question. The trpshot wwaç that Great Britain decided 
to daim the sovereigr,ty of uninhabited cays in the vicinity of the 
British poss~ssions and that hcr objection to the Spanish title to 
the Cuban cap  was allowed to  drop. (The relevant documents are 
set out in Smith, Great B~it~i.yb aad thc Law oof 1Vr&tims, Vol, II, 
pp. zzr-241.) 

325. The diplornatic correspondmce betweea Great BsitaIrii and 
Spain concerntne; the Cuban cays dealt with two main questions : 
(1) the Spanish daim te a &mile maritime bdt which Great Britain 

' 

persistently opposed, and (2) the Spanish title to the unfnhabited 
Cuban cays. It is true that momentarily Great Eritah showed a 
çiisposition t o  doubt whether any uninhabited islands even if o w n d  
by Spain, could possess a maritime belt, OthermGse, apart from the 
6-mile limit, the main question under consideration befween the 
two Gowrnments uras simply that  oof t h e  title t e  the uninhabitited 
islands tvhich, if edablished, would c a r r y  a beIt  of territorial sea 
without fur ther consequcnce. Inde& Spain doeis not appear to have 
claimed a special sstatiis for the intervening waters since in the 
diplornatic carrespoed~nce with the United States at the same 
period Spain sought to justify her need for a 6-mlIe belt from the 
maidand by ireference to the presence of islets :sa rocks off the 
mainland coaçt. (Moore, Digest, VOL 1, p, 7x1.) O" the British sidc 
 th^ Queen's Advocate (Sir John Harding) took the vimv in 1859 
t h a t  islands recognized to be Spanish possessions were ewtitied t o  a 
3-mile bdt (Smith, O$- cdll., p+ 231) : 

I "Gaierally and in conclusim 1 cm ody say (a) that the j-hile 
limit should be maintained and (b )  that the permarilzntly inhabited 
cays and islands must be considerd as Spanish territory, and the 
mEe applied t;o tliem." 

! 



The Bw#mdns 

326. In 1862 the first of the British daims came d e r  the con- 
'sideration of the Law OfTicers when the loca1 authorities asked for a. 
ruling concerning the territorial watefi of the Bermudas (referred 
to in para. 467 of the Gounter-Mernoriai), The Bermudas, as cm heu 
seen from tlie chart at Annex 48, are the highest part of a coral 
formation which çonsîsts of a broad ad-shaped rcef conipletely- 
encIosing çome deeper  lapon^ and entered by a single navigable- 
channel not a quarter of a d e  wide, The islairids lie at the south- 
eastern cuve of the oval and to-day the o d y  other part of the reef 
which rises permanently clear of the water is the North Rock which 
lies at the opposite, ncirthern çmve, and on which there Bs a light- - 
house. The rernainder of the xeef eithm just breaks the surface of 
the sea or stands at varying depths not far bdow the surface. These. 
physical fcatires are dearly etzough seen ori. t l ~ e  194G chart sub- 
mitted to the Court. The old chart used by the Law Officers in. 
1562, hawever, shrr~ved the reefs much more Izeavily mxked and, 
much more prominent and it is clear from their language in the 

I 
passages given below that thuy believed the nwmal condition of 
most of the coral lledge to be ahuve water. The rnaximnm difference- 
between 10. and high tirSe at spring tide in Ehiç area îs in fact 

I 4.2 feet. It is necessary tu have these facts in mind in appreciating 
the opinions, 

327- The Law Ofiçers, hefore they kad been reiferfid to t he  
correspondence, relating t o  Cuba, took the following view (Smith, 
op, C Z ~ - ,  p. 232) : 

' "We wcre of opinion tiiat the antliorfty (the dmi~iu'unt emiinms) 
of Rcr MaJeçty dues extend to  fhree marine miles f r m  fhe riorthern 
reefs. We thiak t l~at  these reefs must be considered as belonging 
ta t h e  territorial jutisdictiw incident t o  the possession of Bermuda, 
sa far at laast as that, between,Shem and the islmd, Her Rfajesty 
has a right to prevent the exercise of hosti!ities, and tliat if we: 
are right in considering them xs part of Bermuda, it wonld follow 
that Her Majesty's jurisdiction must extend .to tfiree marine miles. 
from that point," 

After behg reiwred t o  the Clubah correspondence they elaboratcd, 
their opinion as folËows (ibid., p, 233) : 

" That we arc still of opinion that the territorial jmisdiction of' 
Bennuda mnst be estimated at the distance of a marine league 
from the North Rock or .the ozcier l d g e  of ihs c o ~ l  reef, or ni alb svmfs 
f ~ o m  Ilzr: rock oia td~e o a t ~ r  d g 8  of b k b  @ut of the cm& re~,+, whick is- 
not coveïed b?, t h  SM al low wairu. 

1t appears that the islands of Bermada consist of a collection 
or p u y  oi about 365 ledges of coral formation, emerging above 

" 

the  water. Tlie whole group lies upon a coral bank, of which the 
ledge Aats are a continuation. 



The North Rock, which is 14 feet abovc water, foms part of 
these Rats, and lies at the mmth of what is marked on the orhance 
map as the Wcstern Channel-tbongh, only on one occasion, as 
we are infurmed by G p t .  Barrett (wha has been ernpIoyeù by 
the Govanment tw survey the islands) wxç it ever passed through 
by men of rvar, 

This rock wodd admit of a fort h i n g  constracfed npon it, and 
it rnight be necessary in a fatme war tto place one there for the 
protection of the island. 

The 'ledger flats' generdly, though sometirnes mvered at hi& 
water, are, in fact, as lt were, a naturd ledge or girdie of defence to 
t h e  Bermudas, of which tliey are, or have been, a continuation, 

Great bitain appea~s always to have a t tached geat  importance 
to the maintenance of a mmpIete lurisdiction aver the whole reef, 
as weii as that part of it, designatecl as the Bermudas. 

Surveys of the  whole group wcrc made in 1793-1797. 
The original is kept at the AdmiraItv, and one capy was sent- to 

Bermucla : both have beeii a1ways këpt secret, and no copies of 
them allowed to be made. 

l7iese Bemnda reefs bear a close analogy, not only to the Baha- 
mas, but (so far as the application of the law affects them} to the 
Tlorida reeis, and to  the uninhabited island, distant 5 or 6 miles 
from the month of the Mississippi. 

The former, the Arnerjcans Iravc, we believe, dways  clamied as 
a continuation of the mainland. As to the latter we have the  advan- 
tage of an expmss çlecision of Lord Çtowdl, the principle and even 
the language of tllich appear very applicable to the case of the  
North Rock and 'Icdget Rats' of Bermuda," 

Then, having cited the relevant passage from Lord Stowell's judg- 
ment, t h e  Law Officers hrned their attention to the Cuban corne- 
pondence and concluded (ihid., p. 236) : 

"Xt appears clear, homver, that the report of the late Qneen's 
Advocate, Sir John Harding (11th November, z&jg), does not 
sanction the pminciple that the cay,  if Spanish, &d not carry with 
them the usual territorial jnrisdicfion over adjacent waters : he 
rather returns t o  the original opinion of Sir John Dodscm, as to the 
uncertainty of the Spanish title to  the cays themselves. 'lndeed, he 
expressly says, 'If the Spanish titile sliould be d e a r l y  establishd 
in one or more partiçular cases, t h m  1 consider fhad the 3-mile limit 
a$$lies lo such cases, jwi as it wmld to  Sh toast of C U ~ C ~ ' . ' '  

328. It is clear that in the above passages the chef point in the 
minds of the Law Oficers was again the question whether the 
scivereignty posseçscd by 3Iis Majesty over the hhabited tersitory 
could properly be said to extend to minhabited rocks and reefs. 
Whether fighfly os wrongly from the point of view of the then 
existing law, the Law Officers, believing that the coral ledges were 
nomally above water, gave it as their opinion that the reefs wese 
British possessions carsying their owri 3-mile maritime bdt. In 
addition, they ccinsidered that Great Britain had theright to prevent 
the exercise of hostilities inside the rmfs. Once the main conclusion 



was reached that the continuous band of c o d  reefs were British 
temito~y,  the assertion of jurisdiction within them was scarcel y sur- 
prising since the interior lagoons were then wholly enciosed except 
for one very nmom channel deep enough for sea-going vessels and 
bvo or three very shallow channels leading into the lagcions and 
nsable oniy 13y very srnail craf t . 

328 A. Having regard to the actual condition of the Bermuda 
reefs as it is lrnown twday, the opinion of the Law Officers In 1862 
eoncerning the territorial waters of Bermuda goes beyond the prin- - 

ciples concerning the delimitation of territorial waters in reqxct of 
rocks and recfç which w e e  generdy acmpted at the 1930 Cndifica- 
tîon Conference- .However, hoth from the exlier days of the colony 
and after 13h, the colonial authorities in Bermuda, by legislation 
and l ~ y  administrative exercise of j urisdiction, have continuously 
and publicly rissert4 their authority both over the encloseci waters 
within the rcefs and to a distance of three miles from the outer 
ledges. This legislation and exercise of jurisdiction hava been applied . 
internationau y in fisheries, navigation, ~vrecks and relatecl mat ters 
and has met with no objection on the part of any State. Therefore, 
the t itEe of the Bermuda Government to sovweignty over the above- 
wentioned waters in the view-of the United Kingdom Government 
finds its justification in an historic usage which l-ias received thç 
assent of other States. 

329. The opinion of the Law Oficers in the very next year (1863) 
concerning British jurisdiction over the Bahana bank, referred ta 
in paragraph 468 of the Counter-Rlemorial, shows plainly tlmt they 
,&d not cntertain the idea that cvery reef expose8 at Iciw tide is 
-open to appropriation and capable of possessing territorial waters. 
Having protestcd that even with the aid of the charts suppiied to 
them, they bad not suffitient '"practical lczlorvlcdge of the locality", 
fhey expressed thernsdves as followç (ibid,, p. 237) : 

"In answering these questions, moreover, we assume ~ s t ,  that 
the Great Banks, seferreci to, have not been heretofore clairned, or 
in any sense occupied as British temitory ; zndly, that (if in any 
part ç~pable of behg accupied and inhabited, wbich we do not 
suppose t o  be the c a e )  they are uninhahited in fa&. 

Upola th es^ assampfions we are of opinion that, as a gemral d e , !  
Brz'ksk jwrisdiction wowld not s x i d  h y o d  the distamce oj t h c a  miies 
frm an ifilzabited island or çay. This general proposition, however,. 
must be subjected to  exceptions. For instance, any part of the 
Great Banks which may be clos~d &thin inhhfed c ~ y s ,  Ihongh 
b y o d  the djsilanc6 of three mites f~ .m euch cay, mighi Iit: considercrl' 
withifi British jzmisdictio~a. Any part of the Great Banks capable of 
sustaining a fort, wliich, if built, would cotnmand the mtrance, or 
threaten the secarity of an inhabited cay, rnight &O be cçinsidered 
fo Iie .witl~in British juridiction. In fact, having regard ta the 



pecuiiar formation and ositim of t h e x  cays, we incline to adopt 
the expressions of Sir l? 4rederick Rogers in his letter to Mr, Ham- 

- rnond, that 'the condibons of contitiguity and dependence must be 
considered separately in each case or graup of cas&." 

In this opinion the Zaw Officers did not, therefore, consider it 
possible to daim an uninhabited part of the Great Banks E being 
w i h  British jurisdiction urlless it was either endmed by inhabited 
cays or was solid enough tci sustain a fort which might cornmand the 
entrance t o  or threaten an inhabîted cay. 

3zg A. To-day the delimitation of 'territonal waters in xmpect of 
the Rahania brtnks is governeci by the principles of international . 
law conçerning islands , rocks and mefs which were genesaiiy açcep t ed 
as la~v at the 1930 Codrfrcation Confer~nce. In addition, the Bahamas 
y t horities daim exclusive j urisdiction over certain sedentary 
fisherîes on the sea bed in the waters off the Bahamas isiands and 
.banks. 

330. Thefollowingyear [t864), Spain beingengagedin suppressing 
a revo1-t at San Domingo; the Spanish Consul asked the  Governor of 
Jamaica for information cnncernii~g the territorial \vaters of that 
island (para. 469 of the Counter-Mernorial). As the p i l e  limit had 
beea a mdter  of contsoversy with Spah for some years past, it 
was not unnaturd tliat the opinion of the Law OEcers shodd be 
largely devoted t a  ernphasizing the British point of view on that 
issue. Having said that the 3-mile limit was "a received usage and 
understanding of al1 the Posvers of Eurqpe a d  Ammica", the Law 
Officers did, horvever, add (ibid., p. 239) : 

"'l'bat besidcs this genera1 i ï t  Hm Majesty's Gaverirment dso 
daim, as part of Her Dominion, thc  whole waters of maritime 
creeks, inlets, a-nd the mouths of tiverç, includecl b e t ~ w n  licadlands 

' part of Her Territory, although such heacllaricls, or some parts of the 
coas-ts inducled wi thin thcm may be more thnn sie miles apart from 
each other. Tha t  in places whcre the possession of particular rocks, 
reefs or banks, mhsratty cmweckd wi1k CJ3s mi . i z lad  of any $art 
O/ Hêr n/rniestyFs territory , is ~ntccssauy f c i ~  the sa#e occu$ufion a d  
defe.nce of such ~ u i d u w d ,  Her Mniesfy's Govsmmanzeni also daim the 
rfiatcrs snclosed bcfwem .the maiszda9d a& Ehose rocks, vmfs, or b ~ m i Z s ;  - 
whaivtw ~ ~ z n y  be the disZan# betw~en them a d  Ihe nsaresd keadlard," 

The Nonvegian Governen t  rqresents that the Law Ofiçers char- 
acterized the above "claimsJ' as being in amorclance with the 
received usage and understanding of aU the Powers of Europe and 
Arnerica, As a rnere matter of languagc this is the reverse of the 
tmth, 'fie Law Officers' lmguage distinguishes betwveen the 3-mile 
limit as a receivecl usage and the rernaiiider as British "claims". 
NevertheEess, the Nonvegiari Governrnent is stfl entitled to take 





f he principles of international Jaw which were accepted as law ai 
the 1930 Codification Conference, 

The Uwifed S f a f s  and the Caban cays 

332, Ta 1862 the United States had also becorne engaged in a 
-dispute with Spain concerning the latter" daim to a 6-mite masi- 
-tirne hl t  round the &land of Cuba (&O referfid to in para, 461 of 
the Cciuntar-Mernorial} . Spain, as previously mentioned, argiied that 
t h e  presence of islets and rocks off the rnainla~d justified her preteni- 
sion to a 6-mile belt off the mainland. To this argument Sec~etary 
Steward replied (Moore, Bigesi', Vol- 1, p, 711) : 

"The undersigned h a  exarnined &bt are supposed to Iie accurate 
chtts of tlie toast of Cuba, and if he is not mis led by some exror of 
the çhart, or of the process of examination, he 11s asce.rtwned that 
nearly half of the coast of Cubais pracfrally fret £mm reefs, rocks, 
and keys, and that the seas adjacent to that part af the island whicli 
includcs the g e a t  harbours of Cabanoç, Havana, Rlatanza, and 
Santiago are very cleep, while in fact the greatest dcpth of the 
passage between Cuba and Flanda is founcl within 5 miles of the 
coast of Cuba, off the. harhur of Mavana- 

The undersigned has further acertained, as he thinks, that the 
k e  of keys which confront other portions of the Cubai1 toast 
res~mble, in dimensions, ccinstitu tion and vicinity to the mainland, 
the keys wliich lie off the southern Florida coast of the United 
States. The undersignecl assumes that tliis line of keys is properly 
t o  bei regarded as tlie exterior toast line, and that the idand juris- 
diction ceases there, whiIe the  maritime jurisdiction of Spain begins 
fsom the exterior sea front of those keysys," 

The principal point conçeded by Secretary Steward was that the 
uninhabited cays comt.itutt.ed Spmish tenitory so as to carry a 
maritime beIt of their own, He &O seemç t o  have conceded that 
tlie \vater enclosecl wjthin a fine of cays might he treated as inland 
waters though hc did mot gis into details as ta the c a 3 ~  which he 
had ifi mind in this connection. No dodbt, the particiilar tendency 
of the confipations of the  Cuban cays to enclose the waters of tht 
Jagorsds within the reefs influcnced him in'expresing this view. The 
laquage iised by Secretary Flsh in 1869, seven years later, was, 
howevtr, a little different (ibid,, p. 7 ~ 3 )  : 

"The maritime jurisdictioa of Spain may be acknowledgd +O 

extend not only t o  a marine Zeape beyond the coast of Cuba itsetf 
but also ici the çame distance from the coast line of the several isbts 
or keys ~ 5 t h  wlzich Cuba itself is surrounded. Any ack of Spanish 
autliority within that line cannet be called into question, provjded 
theg sball. not be at variance with law or treatia." 

Ccrtainly, the above passags concerning the Cuban cays indicate 
that the United States then recognized, as the United lcingdom 
Govemment in its Mernorial recognizes, the possihility of islands by 
tiheir particular configuration actuaUy encloshg areas of sea. But 
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citizen and resident of Horida. As he was rrot a national of any 
foreign State, "no question of intematLonal law, or of the extent of 
the authority of the United States in its international relations" 
was involved (at p. 72). And at page 73 the Court said : 

' 
"The argument bsed on the limits of the territorial waters, as 

these are dexribed by this Court in Cumavd Sframshi+ Cd@a.ply 
v. Meilale (262 U.S. zoo, 122)-i.e, the 3mile lirnit-and in diplo- 
matic conespondence and statements of the Political Departmen t 
of our Government, is thus beside Zhe @ifil." 

On the other hand, in Middletuw v. Unit& Statw Cr929 ; 32 Fed. 
(2nd) 239) it was held by the  Circuit Conrt of Appertls, Fifth Circuit, 
t hat, since the case concernecl the bringing of uliew into the United 
States in violation of a fedmat statute, the 3-mile rule rather than 
the 9-mile nxle of the Florlda Constitution niust be appIied. 

The f acts of this case were that Middletsn had ananged to take 
certain aliens by rnrita~boat from' Cuba ancl to l d  thern çecretJy 
in the United States. The boat grounded within haIf a mile of the 
FPorEda keys, then piroceeded through. the qorth-west channel close 
to Key 117esE. passed by the bell-buoy which is within 3 miles of an 
minliabitecl island and findiy caughlt fire when 5 miles fuxther to 
the north-eut withiir Florida Bay. Middleton appeded from a con- 
Mction of hrtvlng landecl aI.iens in the United States and in diçrniçsing 
his apped, the  Circuit Coiirt of Appmls, Fifth Circuit, said : 

"Xt is beyonCl dispute that he brought: the aliens into the terrîtorkl 
waters of the United States when he came within half a mile of the 
keys, md also tvhen lie passed by the beU-bnoy of tlie north-weçt 
channel within 3 miles: of an island. It does not make any differente 
that  these islmds ivere uninhabited ; it is sdfficient that they were 
islands of t he  United States." 

AU the points' through whkh the motor-boat passed were within 
the boundaries of the Florida Constitution, but the Federal Court 
regarcled t h e  l imitç of United States jwisdiction as dependent on an 
application of the 3-mile Iimit frtim the individual is1mdç. 

It is clear, therefore, fia% ththe Consütution of Florida is of no 
assistance ta the Nonvegian Government in çonnection with the 
present case. 

IrreImance of Z?iesa p.ac$de~ds fo t h  ma& issue of th& case, mhich k 
Zhe long basa-lhes sdrawrt Eiy the 1935 Decree along the o&er edgs 
O# the t ~ i ~ g g  

334. Inleresting althaugh aU these historical preeedeints are, the 
United. Kingdom Govemment doubts if they arc relevant to the 
issue before the Court, \++hich is whether the base-lines d1a.xwi by the 
Norwegian Royal Decsee of 1935 on the outer edge of the fringe 
are valid according t n  the international law in force to-day, On the 
actnal facts of the Nomegian ças2, the United Ringdom does not 
dispute that the waters betwmn the fringe and the  mainland are 



enclosed and are Nom~gian  waters. Thert may or may not he 
differenceç in some cases as to whct her certain areas are os are nat 
e n d a d .  The United Kingdom Govermen t naturally opposes any 
supposed doctrine under whicfi al1 waters on the maidand ade of 
an isI,and fr,i~ge are iinder the sovereignty of the coastal State 
irrespective of the extent cif the interval and of the extent t c i  which 
in fact these waters are in fact enclwed. The main issue is the 
character of Norway's claims on the oadsida of the fringe and 04 
tkis issue it doeç not appear t hat these precedents aff md m y support 
tvhatever t o  Narwaj~'~ case. 
, - 

The more modern clairns reIled upon by the Nonvegian Govern- 
ment to establish i Ls contentiom as t o  base-lkes round coastal 
archipelagos will be dealt with in the immediately ensuhg para- 
graphs of this Reply. 

335. The modem precedents wiih çoastal archipdagos rvhich are 
cited in the Counter-Mernorial are the fdkowing I namely (u) the 
Alashm B o a n d q  Arbitrdivn of 1903 (para. 4461, (bJ a New 
Caledonia Fisheries Decree of r g n  (para. 449)) (c) Ilmish, Nome- 
gian, Swe$islz md Finnish Deçrees of Igrz and 1938 (para. 450)' 
(d) the Zfeaty of Dovat of rgzo (para. 457), (e) the Helsingfors 
Liquor Convention of 1923 (para. 458), (f) an Tranian Law of 1934 
(para, 458 A), (g) an Egiiados decree of 1938 (para, 459) and (h) 
a Saudi-Arabian decree of 1949 (para. qGo), 

The dhskm Battdury Arbdrafion (i'go3) 
336, The question of an oukr coast line was not in issue in the 

Alaska* Bo~miury Rrtriiation (Count er-Mernorial, para. 446) 
because it was accepted by bath parties that the word "coast" in 
the Anglo-Russian Trea3 of 1825 rcferred tçi the maidand coast. 
Neverthcless the argument of the United States in developing a 
proposition on the mmning of the treaty, Eouched upon the question 
of an outer coast line where the coast. is fringed by the Alexander 
Archipelago. Having cited a passage from Hall's I a f e a t i m l  Law 
on the Cuban Archipelrigo de los Canarios (see para. 346 below] and 
Lord Stowell's judgrnent in the Ama,  the argument pzùceeded 
wjth the following two sentences which are given in the Couriter- 
Mernorial (para. 446) : 

"1-t tlins appems that hom tltn mfm consir 2 i ~ c  of a maritime StGe, 
as defined in phyçical geogsaphy, is invariably measured under* 
international law, the limit of that zone of territorid water generally 
known as the marine leape. The boundary of Alaska-that is, the 
exterior b o u n d q  from which the marine l e w e  is measured-ms 
along the outer eclge of the Alaskan or Alemider Arcl-iipelago, 
embracing x group ccrmpolçecl of limd~eds of islandr;." 

The citation in the Cornter-Mernorial , however, stops too mon, for 
the mrnainder of the paragraph reads : 



"When 'meamred in a straight line fram hcadland t o  headland' at 
their entrance, ÇhatIzam Skait, Cross Sound, Sumner Strait and 
Clarence Strait, by which this exterior coast line is pierçed, measure 
less than ten miles. Tliat fact, according to the  authorities quoted 
in the I3ritish Counter-Case, pages 24-28, places thcm within the 
category of territorial waters. All of the interior waters tou~hing 
upon the &i&re, stlch as Beha Canal, 'l'ah Xnlet nnd Lynn Canal 
are, in the language of HaII, 'lahar cndosed &Ih2'w the tcrm'iory', and 
as suc11 are terr~torircl waters, regardless of thrsir width at their 
entrances tvhen aeasumd from headland ta lieadlanrl." 

The additionai sentences make it plain that the United States.did 
not conlemplate the possihility of an un~estriçted outer coast hne 
wherever archipelagos occur but limited the outer çoast line concept 
to cases where the interior waters are genuinely enclosed by the 
configurations of the island goups. They also appear only. t o  have 
daimed a line passing along the shores of eaçh individual outer 
island and acmss the prrirnonto15~s of the actual inlets into the 
interior waters-a very different method of delimitation fram that 
adapted by Norwûy in the 1935 Dccrce. Admittedly, the United 
States argument maintained thai, the interior waters being mere 
lakes, the width of the inlets was iramaterial. But it emphasized 
that the inlets in fact coiiformed to the IO-mile lirnit and in the 
rgxo kbitration the United States took up a radicdly ddifferent 
position in regard to the vridth of entrmces to tnclosed waters, then 
urging a &mile limit. At the 1930 Con ference tlie United States 
favoured the IO-mile lirnit bath frir bays and for straits leading to 
in terior sva'cers. 

337. Article z of the Frmch Decree for New Caledonia (Corinter- 
Mernorial, para, 449) reads : 

''La Ilmite des eatw territoriales isest fix& par une ligne imaginaire 
coiirant 9 trois milles marins au large des gr&-nds récifs extérieurs et, 
Ih oij ces r6cifs manquent, trois milles marins au l a ~ e  de la la ise 
de basse mer." 

The impurt of this decree is eç~entially that France Çlairns the 
great outer reefs as French territerg with t he  consequace that 
they are t o  he taken into account in the delimitation of territorial 
waters. It nppears that the hase-line foIlows faithfully the Zine 
of the rocks. There is no suggestion of base-lines drawn from one 
extrernc point on the line of rocks to another extreme point (which 
1s what N o m y  does in the lioyal Decree of 1935)~ 

Ddnish, Nowegian, Swedisk and Finnish darces 
338, The relevant formula of the Dar:ish, Norwegian, Swedish 

and Finnish decrees, which are cited in pam, 450 of the Counter- 
Mernorial, is-wit h unessentid variations in the later deçrees-the 
foIIowing (see Annexes 6567 of the Counter-PiItemmiai) : 





maidand should be treated as bays in regard t o  which it swmed 
t o  think that tlie normal limit would be about 12 miles. (Bases 
of Discassion, p. 190 ; for the Stvedish view concerning bays see 
para. 260 above.) 

Pinland, in hm reply t o  the qwdionamire, endorsed the concept 
of a spcid r6gime for aschipelaps in the fcirrn adopted in ,4rticle 5 
of the Institute of I~,'~ternationd Law's draft in 1927, that is, 
where the distance bctween islands on the çircumference does 
not exceed twice the widtli of the territorial sea. She strpported 
Sweden's attitude, hawever, in regard t o  coastat archipdagos, 

The United Kingdom G a v ~ e r i t  is not to be understood as 
subscribing to the viein expresseci by these three States in 1930 
concerning ewastal islands, and indeed their vietirs shaw scime 
divergence, T t  rnerely emyhasizes that the pmctiçe of fiese States 
does nat support the theory of the Nosrvegian Government mder 
which notional base-fines are jolned bebveen extrcrne points on 
the outer islands regardlesç of whether the configurations enclose 
the sea and regdrdless of t h e  width lof the intervds belmeen the 
umts of territory taken as base-points and regardess of the inter- 
vals betweea t h e  island fringcl and the mainland. 

30- Article 3 of the Treatÿ of Dorpat xgzo between the U.S.S.R. 
aad Fhland, which is cited as a precedent in paragraph 457 of 
the Counter-Memurial, d oes no*. carry the Norrvegi an argument 
any farther or even so far as the decrees of Denmark, Finland 
and Sweden disçussed, in paragraph 56 above. The article reads : 

" h ç  mm territoriales des Puissances contractantes, dans la 
golfe de Finlande, auront la largeur de quatre milles marins A partir 
de la cste, et dans i'cwchi75et d $artir rEza dunier Vot or& rochm clépns- 
sanf le miv~aat de En mer," 

Tkis &ide merely prescribes that where there is an archipelago 
the +mile lh i t  is to be meamzred not from the maidand but 
fmm the outermost inlet as rock above water, n e r e  is no reference 
to the sea rireas between the ïsbands or ta the circumstances in 
which an island may be said to belong ta an archipelago. has t  
of al1 is there any indication that notional h e s  of tvhatever length 
may be drawn between e x t ~ m e  rocks at widely separted iirtervals. 

34x. Article g of the EIelsingfors Liquor Convention of 1925 
{para. 458 of the Count er-Mernoid) be tween Germany, Denmark, 
Estonia, Finland, Latvia, Litl~uania, Nortvay, Poland, Danzig, 
Sweden and the U.S.S.R. is even less helpful to the Nonvegian 
argument. The parties agreed t o  a specid customs zone of xz miles 
extendhg from the coast or the outer l h i t  of archipelagos. Thme 
was no indication FE, to what was meant by an archipelaga os as 
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t o  how the exterior limit \vas t o  be detmined. Moreover, the 
States concerned expressly resewed their attitude in regard tu 
the delimit ati on of territorial waters under geaeral internat i o d  
law. The attitudes of some of the contrading States conçerning 
coastal islands has already been mentioned. I t  may be added 
that of ü-te other States at t he  rqjo Coderence G e ~ a n y  objected 
altogether to the intvodtdction of a specinl rule for the archipelagos, 
while Latvia thought that thc unity of idands cmld only be 
recognized subject to the limit of twice the width of the territorial 
sea. (Bases of UZsc?~ssioa, ppp. rrr  and x7x.) 

342. SirnPlarly, Article 3 of the Iranian Law of 1934, which is 
cited in paragraph 458 A of the Counter-Mernorial, merely daims 
the right to treat the islands of an archipclaga as a unjt without 
specifying what constitutes an archipelago or in what circumstances, 
if at dl, notional lines may be drawn betrveen the outer idands 
of a group. We h o w ,  howcver, frorn Article 2 of the same law 
'chat, where areas of sea are claimed by Iran to be mclosed within 
the salid çontinuuus amis of a hay, she restricts her claims by 
applying t h e  xa-mile limit ( h e x  68 of the Cornter-Mernorial), 

343. The Ecuador Deçree of ~ 9 3 8 ,  which is titedin paragmph 459 
of the Coun ter-Rlemorial, leaves extrernely vague precisdy how 
the  tenitcirial sea of the rnid-ocean archipelago of Calon is con- 
sidered to be delimiteil. h any event, the United Kingdom Govem- 
ment declines to ~ccept as a pertinent precedent a decree which 
in its daim to territorid waters so greatly exceedç the h i t s  of 
what the large majbrity of States regardeil as acceptable at the 
1930 Conference and of what in fact they accept in their practice, 

344. The last precedênt, invoked in parqraph '460 of the 
Counter-Mernosial, is Artide 4 of the  Saudi-Arabjan Decree of 
1949. Clauses (f) and (g) of the article dealing with the groups 
of islands seem t o  have been inspirecl by a reading of the disçus- 
$ions at the 19-30 Conference and b17 4 determination to  daim 
the largcst area of territorial waters w&ch could çonceivably Be 
at trlbuted to prbciples v e d a t e d  in those discussionç. The decree 
has attracted the protest of the United States Government as 
well as of the Uniteci Kingdom (see paragraph 123 above). It may, 
howcver, be observed that evm in this dec r~e  the joining of base- 
lines between points moE than rz miles âpad was expressly 
excltided. I~deed, rz m&s is in fact doable the wlridth of the belt 
of territorial waters which Saudi Anbia daims. 



345. Thle precedents invoked in the Norwegian &unter-Mernorid 
are therefore considered t o  be inadquate to establish a specîal 
régime for coastaI archipelagos under customary law, The majorïty 
of the precedents relate either t o  the enclosure of bays by islandç 
or t o  the enclosure of waterç b y island and rock formations in 
a m m e r  analogous t u  the enclosure of bays. The principle of 
these cl&s is the enclosme of the waters by the prticular 
geogra phical canfigurations whet  her of the mairiland shore coats  
or of the  off-shore islands, Further, even if-which the  Umted 
mngd om G ovenrnent denies-these prccedents did çonçtitute 
a special rbgime for coasistal archjpelagos under international law, 
thcy ivould still not provide authority for the drawing of excep- 
t i o n d y  long bkw-lines dong the ontside of the fringe, such as 
those drawn by Norway in the Royal Decree of 1935, As t o  thls, 
the United Kingdom repeats what it has dready said in para- 
graphs 52 and 56 above. It is the question of vcry long base- 
lines which goes to the root of thls litigatian. 

(Cornter-Mernorial, paras, 430-444 and 454-4551 

346. .The Norwegiarz Govcmment, hotvever, hvokes (paras. +p- 
qgq and 454-455 of the Counter-Memurial) a l s ~  the opinions 
expressed in five textbooks, 1'Wo of ttiese book, those by Gidel 
and by Higgins and Golombos (pasas, 454 and 455) w r e  published 
after the 1930 Conference and it wiU be convenient to defer con- 
sideratiori of them untiI after the Nonvegian Govement 's  corn- 
ments on the xvmk of the conference have been examined. The 
other t h e e  books cited in the Connter-Mernorial (paras. 442-444) 
are those of the distinguished nineteenth-cen t ury mit ers, Hall, 
Wheaton and Hdeck. 

The only one of thcse writers mho even touches the qirestion 
of coastal archipelagos i s  Hall, who says (Inter~ationd Lam 
(8th ed.), p. r49) : 

"Apart fIom questions corinected tvitb the extent of territorial 
waters, which will. bs ~Zealt with later, certain physicd peculimities of 
toasts in. various parts of the worfd, where land impinges on the 
sea in an unusual manner, require to be noticcd as affeciring the 
territorial b o d a r y .  Off the coast of Florida, arnong the Bahamas, 
along the shores of Cuba, and in the Pacific, are to be fotlnd groups 

, of iitimerous islands and isIets rising out of v a t  banks, wlzich are 
covered with very shoal water, and either f o m  a line more or Sess 
parallel with land or cornpose systems af their own, in bath cases 
enclosing considerable slieets of water, which are some times al so 
shual and sometimes relatively deep. The entrance to these interior 



h y s  or Zagoons may be wide in breadth ef surface water, bmt it is 
narrow in navigable water. To take a specific case, an the! south 
coast of Cuba the Archipelago de los Canarios stretches Rom 60 to 
80 miles from the mainiand to La Isla de PLnos, its length from the 
Jardines Bdnk ta Cape Franccs i s  over zoo miles, It is encloçed 
partly by some islands, m h 1 y  by banks, ivhich ase always awash, 
but iipon which, as the tides are very sright, the depth of water is 
at no t h e  suficient to permit of navigation. Spaces alcng these 
banks, many miIes in length, are unùroken by a single hlet ; the 
{vater iç aninterrupted, but access t o  the interior gulf or sea is 
impossible. At the western end there is a strait, zo d e s  o r  so in 
widtli, but nat more than 6 miles of chmnel intervcne bctween two 
banks, which rise to mithin 7 or 8 feet from the surface, and which 
do not consequently admit of the passage of sca-goirig vessds. In 
cases of this sort the uestion whether the interior watcrs are, m 2' are ~ a t ,  lakes endos within the  territos., must dways depend 
upon the depth upon the banlrs, and the -cYidth of thc entrances, 
Each must be judged upon its o m  rnerits. But in the instance ci ted, 
there a n  be litde doubt that the whok Archipelago de los Canarios 
is a mem salt-wattter lake, and that the boundary of the land of 
Cuba runs along the ceenor edge of the banks." 

The above passage occurs mt in the sections deal hg with maritime 
terrifory but in Section 38 conceming Jand frantiers and it is 
plain that what HalT had in mind was ccintinuouç coral hamiers 
cudosing Iagoons, Re tseats these cases as exceptional and 
ernphasîzs the continuity of the shallow. reefs, the enclosure of 
the waters by t h e  reefs and the narrowness of 'the inlets into the 
interior. SO far was Hall from thinking of any general nile for 
.archi pdagos that he insistd on each individual case being j udged 
upon its own rnerits, Moreover, in hi5 opinion, the question whether 
the interior waters are to be considered ençlosed lakes "must 
aiwayç depend upon the d@th %port the banks the m'dIit of 
Me c.retra.~zctd', 

The view of Hall, writing in 1880, that reefs oonly just below 
the Eeml of the sea may count as t e r r i t q ,  is scârcely reccrncilable 
wj th modem principles concernlng the delirni t at i on of territorial 
waters. But hs ernphaçis on tlie enclosure of the waters and thé 
narmwmss of the inlets is entirely in accord wjth modem ideas. 
It may be added that in the partiedar case to which he refers, 
the Archipelago de los Canarius, the maximum width of aay of 
the intervals between the above-watw islcrnds awd cnys on the 
enclosing coml bank is about 104 miles. 

347. The passages frora 'IVheaton and HaIZeck. cited in para- 
graphs 443 and 444 of the Counter-Mern~rial, are identical in 
substanc+if the second h& of the  sentence in IVlieaton is added. 
It mill therefore suffice to recd the mords med by Weatos 
(E2ewents of I~t'evfiatiofidii; Lm, 1936 ed., p, 215) : 

"The term 'coaçts' indudes the n a t d  appendages of the t erritory 
which rise out of the water, although theseislanàç are ncit of sufficient 



firmness to  be inhablted or fortifid; but it dom not properly 
, compxehend all t he  shoaIs which form sunken continuations of the 

land perpetually coverd with water," 
These avirrds are, of course, an eçho of t h e  j udpen t  of Lord , 

Stowell in the Anm, whe merely laid d o m  that the un i .  hablted 
Islands at the mouth of the Mississippi, formed from the mud 
brought dowii by the river, were neverthdess istands of the United 
States, possessing territorid waters. Lord StoweU"s judgtnent, as 
has been explainecl (pam, 289 above), related essentially to the 
question of a coastd State's titk t o  islands cançtituting a "natnral 
appenilagep' to the çoast. The seinainder of the  paragrapl~s in 
both T,V11eaton and Halleclr, w'here the  above paççage occurs, 
shows clearly that both these miters were cmectly hterpreting 
Lord Stù~vell's jlidgment as direçted to  the question of the United 
Stattes sovereignty over the mud islands. Indeed bot11 tl-iese writers 
seemed to regard' Lord Stswell's reference to the islands liaving 
been fomed by alluvium as a material elernent in bis decision 
to treat them as '"naturd appendages" of the mainland coasi: 

1 and theref0rc.i be1onging ta the coastal State. I 
348. It iç thus impossible t o  accept thc contention in para- 

graph 443 of the C a u n t e r - M e r  that the above-cited passage, 
found in Wheaton and Hdleck, exactly expresses the idea behind 
the hTomegian practice of treating the outer islands, WLets and 
rocks of the "Skj~rgaard" as forming part of the coast. At mosi 
the passage may Be saicl to lend snpport t o  what aappears t e  be 
the t n ~ e  pririciple of tlie Mrwegian Rexript of 18x2, namely, 
fliat the idamds and rocks of f  the Nonvegian coast, although 
uninhabitecl, are tri be treated as Norrvegian territory possessing 
territorial waters. La fact, it is doubtfui how far Wheatou and 
Hdmk would have xegarded ail the isIands and rocks off Norway 
as "naturaI appendages" of the mainland, but the point is imma- 
terid as the United Kingdom Govemment does not contest Nor- 
~vay 's soveeigrit y over any uninhabit ed island ar soclr susceptible 
in law of k i n g  claimeCi as territory. What is material for the 
presmt purpose is that the passage found in Wheaton and Hdeck  
çontains no indication at dl of a rjght to treat as the "'coast" of 
a State nofional lines dram at wiîl bctween tvidely separated 
roclrs nor of any special rule applying t o  groupç of islmdç. 

~ g .  The Government of the United Kingdom therefore submits 
that neither the prccedentç of $tate practice ngr the opinions of 
writexs which are cited in the Cornier-Mernorial establish the exist- 
ence in international law hefore 1930 of a rule giving a special 
rhgime to  the waters suwounding the islands of an archipelago. The 
evidence of Çtate practice certainly points to the genmal acceptance 
of a mie under which unid~abited-and evenunhhabitable-islands 
and rocks off the coast may be treated as territory pussesçing terri- 
torial waters. The evidence also points to a generai recognition of 

35 
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the fact that coastal is'tands, partidarly islands at the mouth of 
an indentation, may, by tbeir particwlar position and configwrations- 
in relation to the coasi, açtuaI1y enclose areas of sea within the 
froritiers of the coastal State. In the latter case t h e  enclosed waters. 
are regarded as in effect a bay, the m s  of tvhich insttad of being a 
solid line of Iand are a bnkcn line of islandç. But the principle of' 
the preceden ts-a logicai, fundamental principle-is the actud.. 
enclosure of the waters by the physical configurations of the various. 
pieces of territory. That is a very different principle from the 
recognition of sovereignty over a11 the sea lying betmeen islands of  
an archipelago segardiess of ivhether the sea can poperly be said. 
to be encfosed by the configurations of the içlands. Still kss is there 
any precedent for drawing h g  base-lines a l m g  the o ~ i s i d e  of the: 
island fiinge. 

350. In corisequence, the United Kingdom Government waffirmç. 
itr view, statecl in paragraph 113 of the Mernorial, that generaI. 
international Law has not recognized any special princi ple which 
èither gives n peculiar status t o  the inter5 of an archipelago or in 
any way exccpts tliem fsum the ordinary rules governing islands, 
bays and straits. That at  any rate was the position before the 1930 
Conference. The Nrirwegiârt Gavernment, howevet, in paagraph 
430 of the Counter-Mmorial, maintains that international pactice- 
had long recognizeda special rkgirne in archipelagas and that the: 
faiZure of jurists to notice tks practice is ta be explained by the, 
fact that the y neglected tl~is point as thev neglected other points in 
maritime law. This is a bold contention & view of the many distin-. 
guished jiirists who stuait.id maritime IRW hefore the prepaatory 
work of the Codification Conference began in 1926. T h e  question of' 
allowing a special 5&gime for archiplagos is not a trivial point of' 
detail but a, fundamental q u ~ t i o n  of much intrinsic interest and. 
Importance. Are we really to believe that, for exampb, the jurists. 
arid States, wlio directed so much attention t u  the rCgime of the 
Dardanelles, simply did not concern themwlves with the rkgime of' 
the chameh between the Bgean archipelagos ? If they did not 
çoncern themselveç with these outer çhannels to the Black Sea, jt, 
%va& simply because it never occurred to thtm that the waters of 
the archipelagos could be governecf by any other régime than the 
régirne for straits. 

3 51. The truth is that, when M. Alt-arez and Sir Thomas Barclay 
in thcir reports Eo the International Law Associati~n and to the. 
h t i t u t e  of lntmatiwial Law in 1927 {Counter-Mernorial, para, 
43x1 vmtilated the question of a llegal rkgime for archipelagos, they- 
were IargeIy pioneers in a netv field. The  Nomegian Governrnen-t: in 
pamgraph 430 uf the Counter-Memonal seeks To explah away the 
fact ,tbat tlie Resolutions of Ihe Institute in x894, nnlike itç Kesolu- 
tions in 1928, were silent upon the question of archipclagos bj7 saying. 
tliat they mere equaIly silent upon the question of Islands and indeed 



of alL elevatiods of t h e  sea bed. This argument, howeiver, loses aU 
Xts force wherr it is recalled that the first clraft of the Resolutiori in 
18% did çontain an article deaiing rvitli rock and sandbanks, but 
that 'this article was deleted hecausè mmbers of the Inçtitute were 
uneasy as t O  the risk of indefinite extension of territorid waters 
which might be involvecl in rillowing rocks and sandbanks f o cûunt 
as base-points. CIearly, the ïnstltute in 1894 çontemplated stil! less 
that ~vhole poups of widely separated islmds might be used as 
base-points frir the indefinite extension of territorid waters. 

352" The Norwegian Government observe in paragraph 431 of 
thc Çounter-Mernorial that ii is a stnking fad that, as soon as the 
attenf ion ri£ juriste; in the various Iearned societies was h w n  to the 
problem of archîpelagos, Ehey tendcd to resolve it in favow of the 
unity of a p o u p  of Sslands. The United IGngdorn Govemcnt ,  ie 

. I î s  Mernorial, acknowledged that the resolutiom, of the l emed 
srniefies, like the work of the rggo Conference, showed a tendency 
ro adopt de kge ferendu the principle of the unity of groups of 
islmds. However, they provide nothirig whatever to support (a); 
the drawing of long base-lines on the outer side of the fringe of 
islmds or f b )  cIairns t o  al1 waters hetween the fringe and the main- 
land as interna1 waters irrespective of the wldth of the interval. 
There is moreover srn extraordiriary kconsistency between the 
Nonvegian Government'ç mtirnates of the value of the work of 
leamed societies as evidcnce nf an existing customary law when it 
îs discussing archipelagos in paragraphs 431 and 436 and whm it is 
discussing the d e  of the lew-watei mark in paragrapb 311. It 
really crtlmot be supposeci that  in the years 1926-1928 the learned 
societies, when they f-ed a reçalution in famihar terrns about the 
well-known, gmerally acwpted doctrine of the low-water mark with 
its exceptions, were merely specirlating de lege f~endtz but that, 
when they framed a. novej, resolution about a matter entirely 
neglected by jurists, they were rnerely rdat ing a rrtle of the lex lata, 

The tenclency in 1:he learned societies and at the 1930 Conference 
fo support the intraduction of a special rule for arclripelagos was 
accompanied, as is pointed out in paragraphs 115 to 121 of the 
United Kingdom's Mernorial, by an insisterice .on restricthg the 
appbcation of the speciaI rule t o  cases where the  intervals between 
the islands are of moderate aize. Thus Basis of Discussion No. 13 
imposed a limit of twice the ~Yidth of territorial waters both in 
regard to ocean and çoastal archiplagos, 

353. Tuining to the Hague Codification Conftrencethe Nurwgim 
Government in paragaph 438 of the Counter-Mernosiai seek ta 
escape from any Iimit of the width of the interval between the 
islancls by charaderizing Easis of Discussion No. 13 as a compromise 
to win over the States whiclr, Kke Great Britain, were whoUy opposed 
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to the intmductian of a new rnTe for archipelagos. NO tloubt, Basis 
of Discussion No. 13 $vas a compromise in the sense of being the 
rniddle litre arnong codicting views. B u t  the ~bservations of the 
Preparatory Cornmittee on Basis of Discussion No. 13 (para. 437 
of the Counter-Mernorial) make it absolutely çlear that the limit 
of distance m s  introduced into the cornmittee's text not tu catch 
the vote of G~eat Britain but as a n e c e ç s q  &ment in thc proposed 
nile. Having referred to the vicw of sbme Stateç that  iislmds shoidd 
dways have t-heir o m  territorial tvaters, the cornmittee said (Bases 
of Discassion, p. 51) : 

"'Accordhg To other gavernments, wherever twa or more jslands 
are sufficientiy near to one anothes or to the mainland, the. isiands 
ar the islandç and the mainland f o m  a unit and territorial waters 
must be determinecl by reference to the unit and nat sepa~ately for 
eaçh island ; there \dl thus be a single belt of territorial waters. 
This conception claims to be hased on geographical facts. Un the 
ather l-iand, it mises more..çcimplicated questions than the ather 
vierv. In the fi-rst place, i t  makes it ?zecessary t o  detemine how ;iaocm 
the islads m14st BP Io mnothe~ OT fo a2't.c maidand," 

354. The genesis of Buis of Discussion No. 13 is net-very d35cult 
to dixm. The Cornmittee of Experts' original article on islands in 
their dtaft convention circulatecl t ù  goaermmts in 1926 aiiowed 
coastal islands to affcct the base-line of the  mainland only if not 
h r f h e r  distant früm the mairiland than the single breadth of the 
territorial sea but provided no criterion for deteminhg the width 
of the permissible intervals in archipelagos. In 1927, under the 
guidance of M. Alvarez and Sir Thomas Barclay, the  Inskitu-te of 
International LAW undertûok a more detailed study.of the queskion 
of archipelagos. M. Schiicking, Rapporteur of the Cbmrnittee of 
Experts and the author both of theis dmft convention in 1926 and 
'of Basiç of Discnssion No. r j  in 1928, was also a member of the 
Fifth Cornmittee of the Inshtiite and took part in their dixussion 
of archipelagos in rgzy. The discussion in the Efkh Cornmittee is 
reportecl in the 1927 A.~ln?daz"re> Volume 1, pp. 78-81, wherc, after 
MM. de Lapràdelle and d: Boeck had argued for limiting tl-ie 
intet-vals between Man& of an archipelago by reference to tlie single 
width of tlie territorid s a ,  it is record& that (p. 80) : 

"Tous les membres sont d'accord pour admettre qu'en tous cas, 
nne distance entre les îles sapérietue 5 celle du double de l'étendue 
de la mer territoriale emp8che l'application de la r&gIe A klaborer 
en faveur des archipels." 

The upshot was that the Fifth Cornmittee in r927 proposed an 
article on archipelagas which would apply the Emit of twice the  
widtli of the territorial sea for archipehgos. The h i t  for the temto- 
rial sea propused in a4  earlier article of the cornmittee's draft was 
6 miles, givïng a 12-mile lirnit for archiplagos. 
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355. M. SAÜcking wax not preçent at the plenas. meeting at 

~iockholm in 1928. when i+ adopted the disfance of twice the widtli 
of the territorial sea as the test for appl_ving the proposed new rde 
for arçhipelagos, but he rio doubt followed its proceedings with 
interest in his çapacity as a League of Nations expert on the subjeçt 
under discussion. The Institute substituted 3 miles for the 6 d e s  
previously p r o p e d  for the -rvidth O£ the territorial *a, thus 
sedubg  the Intervals in ih rule for arcliipdagos from IZ to 6 miles. 
The Institute made one further change in its proposed article for 
swchipelagos by psovidîng e~pressly forathe case of c o s t a l  archi- 
pelagos, The amendanent was proposed by the Swedish jzrrist M. de 
Reizterskjtild whcise int~rvcntion in the discussion is recorded as 
foliows (1928 R n n ~ a i ~ e ,  pp, 644-647) : 

"M, de 12eutemkj6ld propose un amendement hllarticle 5 qui m ' ~ s t  
a ~ l r e  chosc que la fo~mfilc dz6 C;o2~ermmil stcddois : 

w Dans le cas OU un archipel, est situb le kng d'me cBte, l'&tendue 
des eaux territoriales sera comptée A partir d a  flots et récifs Ies 
plus éIoignés de la cbte, Potmu que la disfunce des ides d $lots les 
fidm $roches de la cdtc 9 2 ~  dEpasse pas k double de la mer tet&oriaJe. 1 

L'ari~cie 5 ~ s t  aQ Eicable nm seulment d I'archi$d de In NmvÈge, 
mais aussi A celui 8 c la suede. LE Gouvcrnement subdois a fait des 
observations scrnblxbles lors de l'eriqu6te de la Crimission cle 

. Codification de la Sociéth des Nations. Lc Gonvernemcnt si~kdois 
a eu en w e  de compter l'dtcndue d a  eaux territoriales à partir des 
lles les plus kloignées de Ta cote. Si les rapporteurs pensent que la 
règle propos& par M, de Reuterskjdd est comprise dans Ee tex-te 

, de l'article qu5ils ont form1.116, celui-ci est prEt A retirer son amende- 
. . , ment ; au cas contraire, il le maintiendra. 

M. +ilvarex accepte 1 'amendement de Mm. de Reuterskj6kd, sauf 
rédaction. . M ,  Dit~1.a dew~ajadc R M. de Rcwienkjdd s'il fa& caq!wem?~e PUY 

. '  I"ex$ression rr In doldble mfiac~e & lliz MET t~vrit~lriczle n s i r  m l l a  
- r>leat.ins. 

M. de I?euf~sl?j5Ld d S ~ l a v a  ~ W G  c'esd jz~ssimerit &?t ce s m s  qu'il 
faut rromfire~cl~e E'~x+ressiola s u s w i o ~ ? i d ~ .  il" 

M. de Reuterskjold therefore in rgz8 shared the view expressed 
by 31. Aubcrt in r8g5 that the intervals between klands and the 
mainiand nttst not' exceed the &stance of twice the width of 
territorial waters, The Instittzte adopted the additionai c l m e  
proposed for coastal a-chipelagos and then its $raft article was 
in substance precisly the same as the text adopted by M. Schücking 
in the fcillawing vear for Hnsis of Bfswsion No. ~ 3 ,  
. 356, The Couriter-Menorial, in pmgraph 435, draws attention 
to an intervention by M. IVollebaek, in the siune discussion of 
archipelagos at the hstitiite's meeting in 1gz8. M. Wollebaek w a s  
then the hTomegian Minister in Stockholm, and in 1912 had been 

. chaiman of the co'mrnittee tvhicb drew up the Igra Repart. 
He asked for the insertion of an amendment çafeguarding rights in 



archipelagos to temit oriai waters acquired by int mationaï usage, 
but withClsew his proposal m being informd by the Chairmas that  
hiç point was already covered by Article 2 of the Znstitute's draft. 
As Article 2 merely pmvided that a belt of territorial sea larger 
than 3 miles rnight, be justided by an international usage, the 
Chaiman m s t  have understood M. Wollebaek as claiming for 
Norway a righit- to $-mile intervals in archipelagos instead of to 
the 6-mile intervals dowed by the hçtitute'ç draft. It may be 
added that both M. Wollebaek and Article 2 cf  th^ draft contem- 
plated an exception ody for cases of intermutional zdsage, not simply 
for national pretensioris. 

357. The suggestion in pragraph 438 of the Coanter-Mernorial - 

that tlie ixitrodiiction of a distance Jimit into &sis No, 13 was 
simply a vote-catching expdient is thus e n t i ~ l  y contrary t o  the . 

farts, At t he  1930 Codificatmn Conference tlie rnajority of Sub- 
Cornmittee No. II showed a disposition to adopi, instead of iwiçe . 
the width of the territorial sca, the IO-mile rimit proposed by 
Japan by andogy front the law of bays. The analog$, as waç 
poirited out in pamgraph x ~ g  of the  Mernoriai, 3s aot a tsue one 
except where the chanael betiveen the islanb of the archipelago 
leads towards inland waters and is tllerefore really the entrance 
of a bay. Where the charnel connects two parts of the open sea, 
the ccinsiderations justifying the  cnclasure of bays within idand 
waters do not apply. The Nonvegian Gowmment contenrk in 
pmgmph 440 of the Counter-Mernorial that the distinction between 
treating the waters of an archipelago as inlmd waters or territorial 
.waters is of na importance whatever ia the preseit case. But the 
drawing of bad ines  depends upon ascertainhg the Emit of inland 
waters. Aqoreover, in 1930 the atternpt to forrndatc a speçial mlc 
for nrchipelagos broke dotvn on this very point. It broke doua, 
because Sub-Cornmittee No. II  declined to treat as inland waters 
charnels b e m e n  islands which connect two areas of open sea. 
Tlie conference therefore left the waters of archipelaes to be dealt 
with mder the existiog Iatv of a IO-mile rule for bays and of ordinary 
territorial waters in strtraitç. 

358. The Norwegian Govrirnment, haxvever, in pwngraph 454 
. , of tlie Counter-Rlemorial, cites as evidence of .the existence of a 

special rule for archipelagos the staterncnt of Higgins and Colornbos 
( In tmat iml  Law of the S u  (1943)~ p. 76) that "the generally 
rwegnised r u l e  appears to be tlzat a group of islands foming 
part of an archipelqo çhould be coasidered as a uait". This opinion 
is tentatàvely expressed and is supported mly by a iofootnote tvhich 
says "this is the solution faniwred by the d d t  convention of the 
Experts' Commit t e  submitted t o  the Hague Conference ef 1930" 
and refers ta Article 5 of the projecf 01 t-he Institute of International 
Law in 1928. The passage in tbis text-book c m o t  therefore 



be iegarded as affording praaf of an c x i s t i ~ g  spe~ial rule for 
archipelagos. 

354. The United Kingdom Govemrnent, in paragraph ~ z o  of the 
'Mernorial, çited a passagc from Gide1 expressing an opinion opposite 
to that ul Mjggins and Colombes's book. The passage reads : 

' 'Éfaf acfwl  dtv dmid. - L'effort doctrinal iimpot. tant du Dy Alanch 
permettra peut-être, si la question est reprise un jour ou 
l'autre dans une confémce internationale; d'ktablit des régles 
conventionnelles sur la question des arcliipels. Pozcr le mmetd èd e.i.t 
I'clbsevzc~ de r2g.k~ sféL11fis cc! aallmisizs $P~P. t e  droit inkv- 
$gaiioszal, ta sot~~t iof i  à I q u e i I ~  il co~ziienf dc se te& est wlle qui ~dsuEte 
dw droit cowmzrm de la matidra de la mw te~rahriale." (09. cit., 
Vd.  111, p, 7 ~ 7 , )  

" n e  Ncrmregian Governmznt, in paragaph 455 of  th^ Corrnter; 
Mernosal, seeks t o  ge t rid of this ernbarrassing passage by sayhg 
that it relates only to a suggestion made by 13r. Miinch on khe 
special suhject of eliminating sones of high sca within a ponp  of 
islamdi;, But the most cursory exambation of pages 703 to 718 of 
*Gide17s third volume sharvs that there is no substa~ce in thiq 
contention. Gidel, when .considering groups of islanrEs in isolation 
and withoul regard to their nearness to a coast, divides his CLiscus- 
sjon icto six parts each mith its own title. The fkst two parts ara 
introductory ; the third. and fourfh deal d ~ h  the work of the 
1930 Conference. The fifth part deals with the status of the waters 
-between the islands, saying thaf: the question was nnot settled at 
the 1930 Corference and commenting upon Dr. Alunch's st~ggmtjon. 
The laqt part e~ti t led État actuel dw &mit unmistalcably deals 
generdly with the txiiting law of archipelagos, declaring that, 
in the absence of special mles accepted by intemational law, the 
-mstomary la-sv of territorial waters applieç. 

360. The Nonvegian Governrnent also observes that the abave- 
mentioned passage appeark at the end of the skction in which Gidd 
views arcl-i2pelagos " ind&pendarnrnent ds leurs relations juridiques 
avec me cbte proche" and maintains that his real vielys are. sevealed 
more clearly in the next section d ~ d i n g  with xchipeiagos "dans 
ses relations juridiqueç avec une cote proche'" But the fuIl title 
of khe first sectiorl 1ç "Le groupe d'îles (areliipel) envisagk t n  22t.i- 
d ~ ~ t a  (indépendamment de SES relations juridiques avec im côte 
proche)'." Jn ofher words, Gidel fiist considers t h e  problem of 
archipelagos in isoIation. He faveurs the introduction of a speial 
ni le ,  examines the evidencc; and finds that t here is not yet a special 
nile for archipelagos in the existing custornary law. In the second 
section Iie considers archipelagos in their relation t o  a maidand 
~ o a s t .  Raving dready found that there is no unitary régime for  
.archipelagos in the existing iatv, his cliscussiutl of coastal archipela- 
go$ is necessarily speculative and de Zege /ferendu as the Namegian 
Government its& concecles. Why Gidel's views concerning the 



existing Jaw shodd mare cIearly emerge h m  these speçnlations 
de Eege {mmclta than from Eiis account of "I'état actuel du droitTa iis 
a mystery, 

Siammary of ri'pdided Kingdon- wieweis ow the IGW relatilzg to m h i p e l ~ o s  

361. The United Kingdom Çovernment a~cordlngly maïntains, 
first, that neither Sbte  practice rior the opinionç of writers aor the 
work of the 1930 Conference provide evidence of a generally ncceptcd 
cnstarnary rde  Aating to  the delimitation of the territorial waters 
of coastal archipelagos which was aheady in existence before the  
1930 Conferince. Seccindly, int maintains that State practiçe, the 
opinions of ivriters and the records of the 1930 Conference do not 
establish the introduction or crystailization of any such custornary 
rule after 1925 in connwtian ,with the wrsrk of the Codification 
Coderence. Thirdly, it maintains that if, contrary to itç belid, a 
specîal customa~y rule for archipelagos must be held to have çrystal- 
lized in  the work of the conference, the rule is subjecé to an absulute- 
limit of IO miles on the length of the base-lines that m y  be drawn 
between unib of the archipelago, and a simifar lirnit as regards tlze 
distance between the island fringe and the mainland. 
' 

362. In general, the United IGngdom Goverment reafisrns its, 
vicw that under the existing customary law the channels between 
the islands of an archipelago fa11 under the régime of straits or bays 
amorcling as they connect tme parts of the open sea or lead to 
inland waters, In the casa of a chapnel connccting two parts of 
the oycn sea, there dues not: seem .to be any good season why the 
rights of tlie toastal Stite shouid be more favowably regardeCi tvhen 
the two shores of the channe1 are islands or islets of an arçhipdago 
than when they are two individual pieces of territory. Indeed, when 
the shores are two individuai pieces of territory of the same Skite, 
the total exterit of the coast line whicll borders the strait rnay often , 
be larger than wheLi the channel lies between srnaEl islands of an, 
archipelago. An example is the Northumberland Strait l p g  beiween 
Prince Edward Island and the coasts of Nova Scotia and New 
Brunswick in Canada. Bquaily, in the case of a charnel leatling to 
inland waters, there does not ssem to be any good season why the 
rights of the ccaastd State should be more favousably regaided when 
tlze two shores are the discontinuous islands of: an archipelago than 
tvhen they arc the  continuons arims of a bay. On the contmry, the 
perfeçt, unbroken arms of a mainland shore necessarily tend ta a 
more comptete enclosure of the waters than do the irnperfect, broken 
arms of a line of isIands. Consequently, where areas of sea are cIairned 
to be enclosed by the configuration of the shores of islands there is 
certainly na less reason for applying the ~o-mile d e  than where 
the enclosure is clairned t o  bc duc to t h e  configuration of a single, 
solid shore, 



363. In conçlixding its observatiop on the principles applicable 
.ta groups of islands the United Ringdom Csvernment again empha- 
sires its ,&sent  f r m  the  proposition m paragraph 4zg of tbe 
Counter-Mernorial that the question for .the Court is xvhether there 
iç a rule of international law specificdly farbiclding a Statc to Ereat 
the islands of an archipelago as a unit y. The establishment of mari- 
time territory in international Iav is not sirnply a rnatter of national 
claim. 1.4 Tks a muer bodh of watimal claim and oj the acquiesçmce of 
~ f h e 7  States in that ciaim. 

364. It is necessary ako to bear in mind that au this examination 
of State practice with regard .to coastal archipelagos &riseci because 
Norway is seeking t o  justify (a) the baselines she has drn~m in 
the 1935 Decree, and (6) het daim to  treat as Nowgian intmd 
waters the sea lying betrvcen these baselines md the coast of the 
Nonvegian mainland. Under this daim in the h t  pbce bas4lines 
are dra1b-n alang what Ncrrrsray describes as the "outer coaçt lhe" ; 
that is to Say, alon$ the outward edge of f h e  fringe of islmds, i s l e b  
and rocks tvliich form the Nanvegiaiz "skj~rgaard" and these base- 
lines are drawn on the principIe of taking the roçk or islet furthest 
out to sea and connecting it with mother roçk or islet in some cases 
as mnch as 40 miles, rg4 miies and 18 miles away. Thus, even on 
trhe outer side of this outer coast line, enormous areas of water are 
encllrsed which have in no sense the configuration of a bay. In 
addition,alltE~ewatesshemeenthe"skjergaard (theouterfringe) " 
and the müinland are also çIaimed the Ncirwegim intcrnal. waters 
without regard 

(a) t o  the distance between the fringe md the m ~ l ~ d ,  
(b )  to the question whethér the shape O£ the island fringe in 
. . relation to the mainland is such as to rnake the waters between 

the fringe and the mainland have the configuration of a bzy, 
;O and t o  the question whether these waters l~avc the charader 

of straits, 

Zn dl the evidence of State practice which Norway has prodnced, 
there is nothing which supports the way in which Norway hm drawn 
her base-lines aiong the outer fringe (the most important issue from 
a pmctical point af view in this case), Nor is thcrc anythhg to 
Sqport an indiscriminate daim t o  treat as interna1 waters al1 water 
bctween a fringe of islands and the mainland. If there are speclal  
ruleç of international latv wlt h regard to coastal archi petagos, there 
is absolutely nothing 'in them whicb in any way supports what 
Norway has donc in the rnatter of the bac-fines of the 1935 Decree, 
and that is no doubt why Norivay is at such pains t o  endeavour ta  
dis~n te  the vdidity of what is indisputably the prirnary rule with 
rclgard to territorial waters, mrnely, that the base-line rS f he tide 
mark on the land. 



c*-Straits 
(Paras. 471-5ro of the Couilter-Mernorial) . 

I~&odu~t .wy  

365. The principai contention of the Noweglan Governen t  in 
regard to area of çea (1) lykg between islands and rocks off the 
Norrvegian coast (Le. between islands and rocks formirig part of the 
outer c o a t  lhe) and (2) betmeen the island ffnge and the çoast, is 
set out in earlier sections of tthe Counter-Mernorial. It is that Norway 
is ent i t ld  under international .law to enclose ail thûse amas as 
inland rvaters by dclimiting lengthy nolianat base-lines of her own 
choice. This contention is based on a supposed "outer eùas.tline" 
doctrine, or altmatively, on a çupposed doctrine of the mity of 
aschipelagos. .In fact, neither of these doctrines, ta  the extent that 
t h e y  can bc said ta exist, in any way justify tthe base-lineç which 
Norway ksas rlrawn on the  outer coast line, nor the inclusion of aU 
the waters htween the outer coast line and the mainland as i n h a l  
waters, eveii if theçe waters arc wder Norwegim sovereignty. The 
United IGngdom Government, in the preceding sections of this 
Reply, has given its reasons for thinking that the principal Norwe- 
gian contention is witliout any Pegal foundatipn. It has dso, both in 
previous sections of this Reply and In its Nemarial, endeavoured tci 
show that the extent of Nonrrzy's maritime territeiy, in connection 
with içlands and rocks off h a  coast, is dependent essm tially on the . 
law governing the Zimiiç of territorial waters where there are bays 
and straib, 

366. In answcr to the arguments put favard In the United Hing- 
dom Rlèmorial referring to the law governhg tektonal watem where 
fhere are straifs, the Nonvegian Govcrnm~int norv devetops, in the 
section of its Corinter-Memarial r h t i n g  to straits, an ar&memit 
which contests the existence of any rule of international iaw goveril- 
ing straits which couid affect the delimitation of Nomay's madtime 
t e m t o v  in  thc channels betweeil the islands and rocks off t he  
Nonuegiaa coast or between them m d  the maidand. 

367. In the section of tllis Reply reIating to straits, it has ri& 
b e n  founcl wnveziient to follow the arder of the material adopted 
in the Counter-Mernorial or to adopt all the sub-headings which the 
Çounter-hlemarial adopts. Consequently, in tais portion of the 
Reply, mb-hestdings are adopted which are different frorn those of 
the  Cornter-Mernorial and an endeavour iç made to indiçate under 
eaçh sub-heading those paragraphs ûf the Gounter-filernorial whiçh 
are l~eing answered under that sub-headinp in order to assist: in read- 
ing the Reply and tlie Counter-Mernorial togetlier. 

For convenience, in this section of the Reply, the four follewing 
terrns avill be used with the follotving meanings, namdy : 
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(a) Geopaphicd strnii-an y sea-wat er channel which connects 

ttvo larger portions of sea wates. 
(b) Lepal strait-any geographical strait which corinects 4x0 

portions of the high seas. 
(c) I?tterméio~'onad s t ~ f i i t a n y  legd strait to ~rliich a special dgime 

as regards navigation applies mder intemational law because 
the strait i s  suhstantially used by shipping prvceeding fram 
one part of the Iiigh seas t o  anoiher. 

[dl Inland st-~uit-a geographi cal strai t which is not a legal strait . 
In other words an inland st~ait  is a sea-water çhannel which 
leads esserrtidIy to intemal waters. 

In connectioii with the delimitation of territorid waters, it is only 
the second clastss of strait, nmety, the legal strajts, whiçh have to 
be taken h t o  consideration as stnnits, international straits (the third 
class) being ody a sub-division of l e p l  straiits. Inland straits fd1 
under the rules reïating to bays in so far as the delimitation of 
territorial waters and national waters iç concerned. 

(Cornter-Mernorial, paras. 47 1-489 j 

368. The N or~vegian Government emphasizw @aras. 475-476 
of the Couriter-Mernorial) that international law concerns itself 
with the rkgime of straits from tmro aspects (a) theù use by fcsreign 
shipping and (6) the status of their waters. It maintains that of 
fhese trvo aspects tlie nse of straits by foreign shipping is the 
one which has primady engaged the attention of international 
Iaxv. It also maintains that tlze use of straits by foreign shipping 
is of na interest t o  the Court in the present case, as the Court 
has only to decide whe t her the Nonvegictn Governrnent h as infringed 
the mles of internakional law in tracing base-lines for itç Meries  
2me. I t  recalls that the distinction betweên inlaad and territorial 
waters is of no importance to  fisheries. Up to this point there 
is no n e d  seriously to  dispute the contentions of the Nowegian 
Governmmt summarized in this paragraph, However, the Counter- 
Mernoriai proceeds to develop anuther =goment, namely, that, 
on the suppasition (a supposition '~vhich, of course, is dispnted 
hy the United Kingdom) that a State is entitled t~ assume 
stivemignty over au the waters lying between a mainland and 
the exterior limit of a ceastal clrchipdagol, the only relevance 

1 There i s  certninly no gentrd rule of internationfil law ta this cflect. The question 
depends â d e r  aiia upon thc di$tanCc between the consta1 archipclap and the. 
mainlaad, I n  Norwap's casc (as the  char& in Anwx 35 sliow), the United Kingdom 
docs i~ot  cantest Nonwgian aovmeignty over tlieçe watcis. 
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of "the régjme of  $traits'' in the present case is whethar inter- 
national law requires certain parts of the waters within the exterior 
h i t  of the archipelago to be withdmwn from the coastd State 
sovereignty and t~eated as part of the high sexi in vishie of t h e  
régime of skaits. Apart from the fact that it i s  baçed on a sup-. 
position which is not true as a matter of generd i n t e r n ~ t i ~ n d  
law, though by reason of the patimlar facts it may be l~asgely 
truc as regmds the particnlzx case of Norway, the argument 
appears to misconceive the ctistomary rules of international law 
c o n c e h g  territclrial waters in straits. Starting from a false 
h-ypthesis, it poses an iridppropriate question, and this may in 
part account for the singular confusion w k h  the section of .the. 
Norwegian CSunter-Mernorial dealing with straits (paras. 471-310)~ 
makes of the principles of international Iahv selating tu tiiern. 

369. The.Covernment of the United Kingdom agrees that the 
question whether a @ven area of sea is territorial or iniand waters. 
does nod affect the right of exclusive 5sheries in fhat nrea But 
it by no means foîiows that the question whettier or not a given 
area of sea is inland watcrs is irrelevant t o  the Setermination 
of the extent of a State's exclusive fishing tights. The Lirnit of 
the exdusive fisheries zone coincides with the limit of the territorid: 
sea and the definibon of the boudaries of inland waters is essential 

O t o  the determination of the limit of the territorid s a -  If a given 
area of sea rnay be treated as endosed ( i n h d )  waters, the limit 
of the tenitcirial =a and of the fisheries enne is rneanired frorn 
the liile of enclosure. The importance of the rules regarding t he  
delimitation of territorial. waters in conriection ryitli legal strai ts. 
js that, in some cases and t o  ssme extent (thaugh nut to  t h e  
extent Norway claims}, a legal çtrait has the effect ai jnçreasing 
the ares over which the coasta'l State's soverejlgnty extends as. 
compared with what tbc  position would be if the chnnel  \vw 
nelther a legd strait nor çoirld be treated as a bay (Le. inland 
strait). On the other hand, in some cases it reduces the area over 
~Yhich the State. can clairn soveneignty as compamd with what 
the position tvould be if the legal strait çould be treated as a bay, 
The peculiaritp, however, of the mles rcspecting territorial waters 
iii  straits is that they rnay affect, and irideed in some cases 
increase, the area whiçh can be dairned as teuvitovkb whers,  
tvhereas bays create iwtemd wafers, with territorial waters outside 
them. Since bays are siibjsct t o  one set of rules and stsaits mother,. 
it is necessary to see what waters can be claimed undex both 
headings in order to ascertain the t o u t y  of waters tvhich are 
subject to the coaçtal State's sovereignty and therefore within. 
fishery lirnits, Straits may be wtde or n a m .  They may be narrow 
at the enhances and wide in the midd le  or narrow in the  midde 
and wicle at the enhances. But it is only when the sepnate pieccs 
of territory on both sides of the strait are su dose as to cause 



their maritime belts t o  ovedap or towch at some plaçc dong the 
strait that straits becorne relcvant for the purpose of the deli- 
mitation of territorial waters-spart f ~ o m  cases where States çan 
daim sovereignty over \vider siraits on the basls of historic or 
prescriptive ti tle. 

Th qguestiola rhhthe~ a clramd i s  a legal $haet is ddernhad &y 
geogra+hieul k s b  ~xclusively : econom~,'c co~mtderatioms, sacch as 
the urnmnt of zmr by slzifi;bing, are on& rebvan,i. in con~ecf ion  
zudh the p e s t i o ~  zeikthr u iegd $&ail is ais0 an i ~ b e r ~ a t i o m I  strait 
770. The United Kingdom Governrnent agrm with the Nor- 

w&an Government that  international law concernç i tself with 
straits from the point of view of their use ( i . ~ .  t h e  question of the 
Tight of innocent passage) and from the point of view of the 
s t a t u  of their waters (Le. tvhethen they are hi@ seas, territorial 
waters or i n t a a l  waters). But it can~lot agree tvith the apparent 
zssiimption of the Norwegian Gover~iment that  it is onfy in con- 
nection with international  traits that international 3aw h a  special 
rules affect ing the d elimi tacion of t c r r i t o ~ l ,  waters. The Nonvegian 
assumption inverts the true principles of the law of $traits. The 
extent of territorial waters in straits and the 'right of navigation 
for international maritime traffic, though rdatd, are distinct 
questions. T t  is only after the extent ta wliicli the waters. in the 
strait a r e  territorial has been determined that the question has 
to bé considered whether the strait is to he subjected to the6 
special Agime for  international straits. If the delimitation leaves 
a free and adequate navigable channe1 for internstional maritime 
traffic thrüugh the centre of the whole of the strait, the occasion 
for a. special régime of navigation does not exist, If, bowevec, 
the strait n a w w s  so as t o  bring at any point its whde width 
within the territarial sea, theu the need for a special régirne rnay 
ririse. Tt i s  t m e  that  in any case foreigm shipping is entitled in 
virtue of the genenl right of innocent passage through the territcirial 
waters cverywhere to navk t e  whether within or outside a strait. 
But except in international straits, this right is subjcct to certain 
yowers of control. and e+n of ssupension by the coasfal State 
in defence of its own security. This power t o  conkol, and in the 
last =sort to suspend, international navigation in its territorial 
waters generaUy, which a costal State ha$ under cmtamary law, 
is the occasion for subjecting intemartionai straits (i.e. straits 
which provide a usefut route for international maritime t M c )  
to a special régirne. The total suspension of international navigation 
through such straits is unacceptable and in cerrsequence customary 
law attaches to them the special régime of an international skaï! 
in which the power of control is limited and the suspension of 
a11 navigation is forbidden. The position is the same yhether 
the shores of the strait are in the hands of one or of two or more 
States. The Court, in tire Corja C.Jr-ufincl case, has so recently 
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endorsecl the existence in custamary law of such a higher right 
of international navigation in straits fnlling into the category of 
international highways throtrgh which passage cannot be prohibited 

. that it is neccssary to say more on the subjed. 

J ~ T .  The United Tijngdom Government füliy recognizeç -that 
in the C O ~ ~ Z L  ÇJaanneE case the Court dedt onZy with thrr question 
of the highes right of navigation through the- territorial waters of 
a .particular cIass of strait and was not called upon t a  consider 
the question of the exterit of territorial waters in straits. In its 
brief reference t o  the case in paragraph xro of the Mernorial the 
United Kingdom Govemment rnerely alluded to the Corfu Channel 
as a channel lying between a coastal island and the mainland 
and canilecting trvo parts of the high sea rvhich naturally ftll 
ro be considered mdw the head of straits, Tt regarded the decislon 
in the C o r f ~ ,  C b ~ n d  case as relating solely to the specid régime 
of international navigation through territorial waters in a particular 
cat-egory of straits and did hot therefore seek to draw any particular 
conclusion from the decision of th8 Court in that case- For the 
reasons given in the preceding paragaph of this Reply the precise 
definition of a strait tvhich, likc the br fu Channel, xttrxts a 
highcr sight of innocent passage than ordharily exists through 
territorial waters, is not a relevant factor in deIirniting the extent 
of the tesritarial sea in any given strait. Consideration of the 

- extent of the waters of the strait which are included in the territorial 
sea attaching to the cuasts of the strait necasarily precedes 
consideration of whether, owing t o  the overlapping of the separate 
maritime belts, the strait by zeason of its çpecial importance 

. to international navigation requires to he subjccted to a special 
and higher right of innocent passage. The extent of the territorial 
sea in a legal strait d m  n0.C in m y  way depend on whether or 
not it is an international strait and therefore whether or not it 
is a higbway for international navigation. In cmseqnence, no 
usefui purpose would he served in replying to the observations 
of the hTonvegian Governen t  on the cor fa^ Citcsmxi case in 
paragraphs 479-480 of t h e  Counter-Mernorial, since these obser- 
vations are directed to  the definition- of a strait xvhicli attracts 
a special &@me of navigation and not t o  the extent of the territorial 
k a  in a channe1 com~cting two parts of The open S p a -  

372. For the same reaan, no useful purpose waul8 be served in 
examinfng in detail the statements of writers Tvhich am ci td  in 
paragrxph 477 of the Corn ter-Mernorial as evidence of the diverslt y 
6f straits and of the absence of a general mle covering a11 straitç. 
These staternents primariIy relate to the absence of a p e r d  nile 
determining the régime of navigation for al1 straits. Dr. C. C. 
Hyde, in the  dictirm quotcd in. paragraph 477 of the Cçiunter- 



Mernoria1 1s ceferring to the fact &aE some legal straits are subject 
to the specid mies for innocent passage thrcrugh international 
straîts (of which again a few are subject t o  special régimes of th& 
own in regard to passage, transit dues, etc.) whïlst other stralts are 
idand straits, The extent of the territorial sea is a different question 
and it doeç not at aU fobw,  a5 the Nartvcgian Govemm~nt suggests 
in ykagraph 478 of the Çounter-Mernofial, that  in regard to the 
exterit of territorial waters, it is cinly possible for principles of 
customary law to govern a Limited class of straits. The principles of 
customary law for t he  delimitation of territorial waters off the 
coastç of individual territories apply -ta each shore of every suait. 
The only disputable point of mstomary law is whether, tsrhen the 
territorial seas everlap at mare thav one point, pockets of high sea. 
~vholly ençlosed within two overlapping areas of territorial sea 
may be assimilated to territorial waters. ~ub-cornkittee No. II rvas 
prepared t o  allow the elirnination of mrch pockets, if not more than 
z miles in width; 

373. That the extent of territorial waters in a' strait (Comtes- 
Mernorial, para, 491) is independent of the special rbgime of naviga- 
hon and is deteminecl by delimiting separatel- the territorial sea 
of each shore (subject t'o the possible eliminatiûn of small pockets) 
vas açsumed automatiçally in the Bases of Discussion and in Sub- 
Committee No. II's ï cp~rt ,  The mIeç laid down in the Bases of 
I>iscussioa and in the report have been set out in paragraphs 
TIo-rII of the  Mernorial. Bases of Discussion Nos, 15 t~ 17 dealt 
tvith the delimitation of territorial waters in straits without any 
reference whatever ttû a special regime of navigation, dïstinguishing 
only between straïts connecting two parts of the open sea from 
straits leading to inland waters. Bas& of Discussion No. 15 allowed 
that aU the waters of a stsa. may be considered territorial, only 
when the entrantes do nut exceed t d c e  the widtk of the territonal 
sea, ( 2 % ~  Basis In that event cantemplatcd the diminatien of any 
pockets of high sea lying betmen the  tw-o ent races  and camed 
by the receding of the shores inside the stwits.) Moreover the 
"observations" m Basis No. xg shotv liow confident was the assnrnp- 
tian that çustomary law requires territorial waters in a strait to 
be delimited separatel? for each shore (Bmes of Da'scassio%, p. 59) : 

"There are &rai& and shaitç. Water areas so g m a i l y  described becz~use f iey 
ccinaect Iiigh seas or parkg thtrmf, greatly diffa both rn their geqpphical relation- 
.shrp to the laad whi~h thhey separate, and in tlieir economtc imporhnce tû the 
intesnatio~ial society. Scliemes t h a t  are unobservant of, m iinresponçive m, such 
cons ide ration^, fail ~ S Q  t~ ta& ç~gnizance of what h a v e  proved to be jeciçive 
factors in the prkctice of natîons." (hikrnabionul Lam, Vol. 1, para. 150.) 



" Wlzm tha coasts of a strait Bdoq fo a simgh Siah a d  th sirait is 
not m'de7 ihasn izeiz'ce ihe breadtli. of tevriiorial rt~ukvs, agrmmnl is 
leasijy reached for the oim I7mE nll th4 watus a f the $$mit arc- tvriton'al 
waters of the colrslub Slatc. It is reasonable to adapt the same solution 
when the enhances of the strait are not \rider tlian tttice the 
breadth of territorial waters, even though some p t s  of the stirait , 

mxy be btoader. There xvould be no adviintage in athbuting the 
chmcte r  of high sea to areas of sea situated within the strait. 

It is evident, and it is unnecesçary to state? that, if idands 
belonging t a  the  coastal State lie at tlic crntrance of a çtrait, the 
distance of tlvjce the breadth of territorial waters applies to the 
jnidividiial straits whiçh lie beWm each island and the coast of 
another island. If is eq~ui ly  wnnewssairy tci stak th&, i/ tAs m t r a ~ t ~  
$0 the sirnit is mider irkafi fwice the breadth oj territo~tut mabe~s, the 
limit of fha territorid waters is lo iie drarei* iqa l?ze sa4ns manytev as 
aEong atty 0 t h  ctiast." 

Similarly, the report a£ 'Sub-Cammittee No, II dedt  +th the 
question of tecntorial tvateq in straits entirely independently from 
the question af a special r&gime of international navigation in 
particular straits. It also stated that "in straits mhich forrn a 
passage between ttvo parts of the high sea, the lirnits of the territo- 
rial sea shali be ascertained irt the same mamer as on other part.q 
,of the coast, even if the same State is the coastd State of both 
shores", witImut any indication of disapement ar any sign of 
doubt that this was the existing custoinary latu. (Çee Illinutes of 
the Second Cornmittee, p. 220.) 

374. TIiere is no better evidence of the aisting principla of 
cwtomnry law g~verning the delimitation of territorial waters in 
*&raits than the confident, unequivocal statements of Sub-Commit- 
tee No. II. Attention may, however, be drawn tu tlie cqudly clear 
statements of Gidel in Chapter VEI of Volume III of his book, 
Le D r o i t  idcmatiowaE 9ztblic de 6a Mm. Gidel.tbere tjkes the view 
,{p.. 730) that, whereas geographicdy every maritime charinel 
between two pieces of tenitory is a strait, the legd notion of a 
stmit is limited to 

"tout passage naturel entm deux cdtes, n'excédant pas w w  cdains  
laugmr et faisant cammuniquer entre elles deux parties des a p m s  
maritimes". 

A few 'pages later (p. 735) he deals with m e  case of a gmgraphical 
strait rvhose width exceedç twice the rneasure of the territorial sw 
as follows : 

"Supposons d'abord qu'il s'agisse d'un passage maritime dont 
les entrées et l'écartement en tons les points sont supérieurs A la 
double largeur de la mer terri.t:oride. Cette voie sera g é ~ p p h $ q u e -  
mzt .ua &trDii; a% de dzt droit aile nB sera pas un u déirmt 3: 
,etc c Q d ,  wE mfiace wurifime ne cowtpmka pas dla$plGcathn de règles 



#ufticaEadres powr la t r~c6  de Irz' m. t~!witoria&. Pdu importe p e  lm 
rives de ce &'droit sa'mi fildckes .sm.r! m e  s e d e  aga. soss +lus i~rs  
sozsuerna'ne~ks. Une fois les zones de mer territoriales trades cconfor- 
r n h e n t  au droit commun de la rnatiP:re, il restera entre elIes d'un 
bout 5 l'autre du passage dont il s'agit une zone de mer libre," 

Then he rejeçts as unacceptable a Romanian proposal in 1930 that 
where both shores balong t o  one State the waters of a strait should 
dl be under its jurisdiction, even if the width exceeds twice the 
measure of the territorial sea. He only aUrows the possibility of 
ssvereignty over such a larger strait as an historic tifle (p. 736) : 

"C'est scdernent p r  application de la t h M e  des rc ~awx  hi~tci- 
tiques a que l' 8tat  qni serait riverah uniquc d'un pertuis large en 
tous endroits de plus du double de la distance de la mer territoriale, 
pawrait prétendre exercer sa souveraineth au delà de sa zone 
normale de mer temitoside fe long de chaque rive. Sidon ce ppertuis 
n'est pas juridi uement an détroit. Ce sont deux côteci devant 

droit commun. 
9 chacune desque es la mer territoriale se trace codarm6ment au 

11 n'y a juridiquement détroit que si la largeur des entrées tombe 
au-dessous d'une certaine distance. Si cette distance se trouve 
constamment dkpassée, il y a détroit au sens géographique du mot ; 
il n'y a pas détroit au sens juridique." 

men he tums to the case wliere the width of the straït is narrow 
and both shores arc in the lands of one State, he expresses a prefer- 
ence for the ro-mile limit ds lege ferenda but endoms twice the 
rneasure of the territorial çea as the existing custornasy law @. 737) : 

'"Examinom d'abord les cas OU il nkxiste qu'un. seul riverain, 
TI ne peut &t re  question de régime juridique particulier qu'à e i r  
du morncnt ou les   ives du pertuis sont dails un certain rapproche- 
ment : pour lesr ans ce rapprochement est donn$ nous l'avons vu, 
par la double distance dc la mer territoriale ( 8 t  nou croyo.pzs fel. 
clsi? Ec: droit c m m m  @sitif a c d ~ e l E e m ~ t . ) ,  pour les aubes par me 
distance de dix milles (la r6gle nous paraîtrait heureuse titre de 
7ex j e r d a ) ,  Supposons la condition remplie : juricliquement nous 
avons un w détroit 3." 

Findy, in t h e  Ia>t section of his qrisition of the territorial. waters 
in straits (p, 762), Gide1 approves the distinction bet~wen straits 
connecting two parts of the open sea and straits leadhg only to  
inland tvakers tto rvhich attention has heen drawn by the United 
Kingdom in paragsaphs rro-III of tlie Mernorial. He agrees that 
straitç leadisg only t a  inland waters are assimilated to bays : 

"Si le détroit wnstituc Ilwxiq~e UOM d'accis h une mes u intk~ieure ii, 
si les deux rives d ~ t  détroit et toutes les rives de la mer a intkrieure 3 
sont soumise à la m6me souveraineté." (09, cit.,  Vol. ILI, p. @z-) 



375. Acmrdingly, there is nüthing novel or un~rthodox in the 
United Kingdom's thesis that, where a çhmnel links two parts of 
the open sea, it is a Iegal strait and (subject to the question of the 
elimination of pocketç and possible cases of prescriptive rights oves 
straits of greater widfi than the  gene-rai alrules d o w )  territorial 
waters are t o  be delimited in the normal way almg each shore, Nor 
is there anything navel or unerthodox in its thesis that, wl~ere a 
charinel Eeads to  inland waters, it is t o  be treafed as a bay, The: 
Ncinvegian Goverriment, however, complairrs in paragraph @r of 
the  Ç0~nte~-B11em0rial that the  United Kingdom's defmition of a 
legd strait as a channe1 conuiecting twç, parts of the open sea is 
pureEy geographical and does not take account of ecoaomic ~edities.  
It is indeed purely geographical, but thZs criticism neglects the! 
economic differenceç which çpring from the geographicd distinction. 
The potential tconoaic use of a legal strait is df i e r~n t  from the 
potential economic use of an inland strait. It is tme that the ques- 
tion sometimes mises ivhether a channel cari reasonab1y be said to, 
connect two parts of the open sea and therefore there 1s a doubt 
whether it should be classifieci as a l'egal strait. WIzere this dciubt 
arises in applying a purel y geographiral test, it ' I ~ S  suggested in the  
United Kingdom Mernorial that it shodd be considered whether the  
channel wo~ild reasonably be used for coashvise navigation by inter- 
national maritime traffic. The Norwegian Government, however, 
cornplains that this test does not have regard t o  the quantitative or 
qualitative Importance of t he  açtual internationai use cf the chmzrel, 
But the açtual volume af the international use of a channel at a 
particdar momcnt in history, relevant though it m y  be in consider- 
ing whether a strait is an internationd straiti is irrelevant to the  
qiiestion of the  extent of territoxial waters, 

376. The Norwegian G o v e r n e n t  continues in paragraph 483 of 
the Counter-Mernorial its attack upori the United Kingdom's expo- 
sition of the law of straits in the Memonal by çlaiming that the 
suggested test of prltential use for coastwise navigation by inter- 
national traffic is inconsistent rvith what Great Britain marntained 
in regard t o  bays in the 1910 Arbitration. A passage is cited fram 
the case of Gmat Britain in rgro explainhg why different consider- 
aiions apply t o  the case of eficlosed waters from those which affect 
t he .  open sea. Great Britain is said in tl-iis passage to have declared 
the hvo primary justifications of the rhgime of enclosed waters to be 
t h e  g-reater controt of the coastal State and the g-reater need f o r  
insuring its m security. Only tliirdiy waç reference made by Great 
Britain t o  the fact that, commonly bays Pie off the .''ocean high- 



ways" l. This is perfectly tme but it is very unreasonable t o interpret 
Great Britain's reference in 1910 to bays Iyhg off the ocean hi&- 
ways as evidcnce of the inmnsistency of Great Britain's vierv mi 
this point at that date with the view expressed by the United King- 
dom to-day, Zn rgro Great Britain was not d l e d  upon t o  define 
the considerations justifying the régime of inclcised tvaters 51 any 
ather than a qrrite getreral way and in any case the arbitration was 
concerned wlth bays, not straits. But her ge~cmi  approach ta the 
principle of enckuscd waters \vas essentidly the same as it is to-day. 
The fact that Great Britain in 1910 pointed out the selevance of 
bays lying mide from the highways of internahona1 navigation is 
evidence of the conrjistmcy, noi t h e  incomistency, of her views. The 
whole Nmkgian contention fairnded upon this passage is ekrtsemely 
forced. It is cxtraodinary that, tvith aU the attention @en in the 
Coiinter-Memafial to this extract irom the British &se in 1910, no 
sipificaace is attached by the hromqjan Government to the fact 
that  the phrase "enclmed waters'>$ twiçt defined ZE the extract and 
does nof inclwde siratfs. 

377. The Norwegian Govenrment pursues its argument abont the 
justification of the rhgim~ of endosed waters even fwther by ciring 
In paragraphs 484 and 485 of the Criunter-Mernosial two passages 
from the tribunal's award, (These passages have alse been exaniined 
previously in connection with the definitioi of bays ; see parapraphs 
224-225 ahove.) The gist of the Norwegim contention is that iri 
these two passages the tribunal, when listing the elernents ivhich 
make up respectively the geographical and the territorial çharacter 
of baiys, emphasized psimarily t h e  sccurity and economic intenesis 
of the coastal State. The Counter-Mernorial points out that in zinly 
one of the passages was mention made of the pasition of bayx in 
relation to  "the highways of nations on the open seas' ' , (This phrase 
is t ranslated in the Catrnter-Mernorial "les grcades vo ie  inter- 
nationdes en Ita& men". A more accurate rendering woiild hc 
"les voies internationaIes en ma- ouverte".) The genera1 proposition 
is that  the 1910 Trïbu~lal wodd not have regarded the use of waters 
for international coastal navigation as sufficient t o exclude the 
régime of " enclosed wa ter's". 

378, The 1910 Tribunal, however, was directing its remarks mly 
to the case of bays where the penetration of the sea into the land 
arnd its temination in a cul-de-sac necessa,riIy exciude the use of 
the waters for international navigation between the two externai 
States except where the shores of the  bay do not al1 belong to one 

1 This phrase "ocean riighway" is tram1ated" the Counter-hlernarid ss 
"flmkfes m t c s  oc6aniques" wliereas in the Cotlab Cka~tflel case the Registry of the 
Coiilt corrcctIy translateci "international highviky" sirnply as "voies maritimes 
in~ernaticmales". {I.C.J. Hceorts rogp. p. 28.) The word "highway" in English 
mc;tns na more than a pubhc 2s &sStid~'t: fïorn a private way ; ~t inclades even a 
prhlic footpath or tindle-pxth. 



State. The problm in the case of a bay, the shoms of \*hich belong 
t o  m e  State, is prirnarily at  what point the morrtli'becornies so large 
in proportion to the penehtion idand that the waters rnust be 
held t o  form part of the open sm rather than enclosed waters. The 
legitimate inte~ests of international maritime traffic in the  naviga- 
tion and use of the waters of a bay are determineci essenifally by 
the configurations and propartians of Che shores of the bay and 
these elemcnts were fully ernphasized by the tribunal in both the 
passages cited in the Counter-Memarial. That the tribunal spoke 
rather more of thc interests of the coaskl State than of thase of 
internat ional navigation iç very eaçily explained, The tribunal 
automaticdi y adopt ed the standpoint t kat int ernaéional use of the 
sea requires no explanatiori, but that an assertion'of sovereignty by 
a State beyond the b i t  of the maritime belt m e a s ~ e d  from luw- 
tvafer mark at any point on its coast has Eo be afi~mtiueEy justi@d. 
In ither words, it assumeid th& the hurden of proof is on a caastal 
State claiming t o  appropriate areas of sea. The tribunal, as haS 
been said, wrts directing its rremarks only to the sase of '"ays". 
But if, as Nonvay suggests, straits mere thsught to be an the same 
footing as bays, it iç a little surprising that the possibility of the 
Northumberland $trait behg a Canadian bay neves even entered 
into anyone's mind in the whole course of the case. 

379 The Norweglan Gavernment in paragraph 487 of the  
Counier-Mernorial invo kes in support of' the sam e argument the f act 
that in their commentary upon Article 5 of the Harvard Rcsearclt 
Draft, which deah with bays, the authon reproduce the passage from 
the Çase of Great Entain in ~ g x o  wnçeming the justrfication of the 
régime of enclosed waters. How little this passage reallÿ helps the 
Ncrrcvegian argument has alrezidy been shown. Cn any case, it is 
somewhat astonishing t hat the N orwegian Goverment shodd 
think it usefa1 tci draw the attention of t h e  Cmrt to the indusion of 
this passage in the Harvard Research Draft as part of the com- 
rnentary on Article 5 dealing with bags. Far more selevant are, 
Articles 8, g and ro, dealing mith stmits, Where the shores of a 
strait are in the same hands, Article 8 (dea3ing generally with 
straits) aIlaws the tvaterç t o  be territarial only i f  they do not exceed 
twiçc the wi&h of the tmiEorilaE sea. Article ro, whiçh provides fer a 
special bigher right of innocent: passage in samc straits, defines these 
straits subject to a special régime of passage sirnply as straits 
"connecting high seas". 

380. In fie same pamgraph, tbe Counter-Mernorizil refers to  
Clause 2 of Article IO of the projet of the lnstitate of International 
L w  in 1894 (13 Amnzkaire, pp. 330-331)~ w h i ~ h ,  bowever, cannot 
be propcrly understoocl without the introductory clause at the. 
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straits are international straits, and indeed, the judgment of the 
Court in the C o v f ~  Chamel case shows that this is not so l. It is t o  
be nated, howevet, that the description of the $traits referred to 
in paragraph 3 of the Tnstitute's article is expressecl in the same 
terms as the test put fornard here by 1% Majesty's Goverment 
as being the test of a legal strait. 

. . * -  

Straits.-S.hfmenf S a c ~ e f  &y Wharton (1-8gr) 

381. In p q p h  488 a statement by .kretary Wharton con- 
cerning the division of the Straits of Juan cle Fuca is cited : 

"The Straits of Juan de Fuca a re  not a great natnral tharougldare 
or channe1 of navigation in an international sense-" 

'Fne Norwegian Gov&ment by picking out the one phrase 
"great aatural tlioroughfare" and negleçting the o t h r  phrase "or 
channe1 of navigation in an international sense" somewhat misre- 
presents Secretary Wharton's meaning. Moreover, it does not add 
that his statemerit continues by cornparkg the case of those straits 
to  ~elaware  Bay which is to-day universally regarded as an historic 
bay. Indeed, in paragraph 541; of the Cornter-Mernorial the Nor- 
wegian Goverment itself invokes Delaware Bay as a classic 
example of historic waters and gives extracts £rom the opinion 
of Attorney-Ceneml Randolph in 1793 in which he a h e d  the 
twritoriality of Delaware Bay. Lt iJ mot without signi-ficance in the _ 

presmt come~tion that in those extracts the Attorney-General 
twice ernphasiised that  "the Delaware doeç not lead from the sea 
to  the dominions of sny foreign natÎonJ', In the  other l e a h g  
United States precedent on historic waters, the  Allegrnean, which 
,& innec l  the territorid character of Chesapeake Bay in 1885 and 
wliich is cited in paravaph 5 4  of the Counter-Mernorial, the Court 
nsed the following significant wmcls corzcerning this bay : "Xt cannot 
become an iaternational commercial highway ; it is not and ctrnmt 
b g  mudc a rotzdway Jrom me mt?,"on t o  alaotlzsr. " Finally, these i s  the - 
fact that h 1930 the United States endorsen the distinction bet'cveen 
$traits leading to inland waters and straits comectiag ;two parts of 
the open sea. It d s o  endorsecl for the Pattm class of straits the d e  
under which the tenitosjal sea is deIhlted fsom each shore separa- 
tely whether the shores helong to one or more States. 

l t  It may be nskeid whether the te-est is 'to be found in the volume af trafic passing 
thraugh the titrait or in i t s  gteatet or lessm importance for international navigatrou, 
Dadt in tliÿ o+iwio*a of the Couvl the de&sieit miterion is raflaer ik geografilaical s a t z ~ ~ z w  
as t&?te&g Iwo parts of B e  high seas a d  #ad of g i s  b&*g ibsed for n m f m d w x a d  
*aoigiataon. Nor $an i f  Ld dtcisiue thai Chis sfruit i s  nof n rtecessauy roufs b~tween #tub 
$art$ of iha Wh seas, bwt mdy a m  a l b m i i w  Passage bslmem -the a g a &  and the 
Ad~âdic  Ssas. ?f lias ssuwtheless Becw a ussful mule for .iWmdiwad madime 
tvafl~.'" 0 , C .  J. Re-pwts, LwJw Chmwet cas6 (Mcrits). p. 28 . )  



The mies of imtemabtoaal lm aith r q a d  ta the deiiwitdhn of 
be~p.a%orin& maters. i.rz skaits 

(Criunter-Mernorial, paras. 490-508) . 

382. The Norwegian Govemment next proceeds to attack the 
d e  of Wice the width of the territariai sea as the normal meaçure 
fer the delimitation of territorial waters in a strait whose shores are 
in the han& of one State. It does so fïrst by criticinng the "projets" 
of learaed societies and the work of the Codification Conference 
between 1926-1930 and, secondiy, by citing opinions and preced~nts 
-of exlier date. It wiLi be more 10gical to deal with these citations 
in the reverse order. 

383. In paragraphs 495 to 498 of the Counter-Mernosial refermce 
,is made to passages in Grotit~s (para, 4951, Vattel (para, 4961, Calvo 
(pasa. 4971, HdL, Kent, PhiHimore, and Hershey (para. 498). It is 
true that Grotius and Vattel deal mith straits and bays on the 
same footing, but it is also true that they deai wïth them on much 
the  same footing as the territorid s a ,  Vattel, for example, having 
endorsedv the cannon-shot for the tenitorial sea, merely says that 
the considerations whiçh justify the appropriation of the territorial 
sea on the open coast apply with even greater farce off the coasts 
of Gays and stsaits, The nineteenth-century writers, Kent, Phillimore 
and Hershey, sirnply kpply tu straits the cannon-shot rule from 
,each shore, which is mereiy a nineteenth-century version of twice the 
.tetritariai sea, The passage cited from Hall1 is admittedly more 
favourable to the NOrwegian thesis, but the wbole accourit of bays 
and straits in Hall is çpeculative, and he lxgins the clisciission with 
the sentence : "It seem te be gene~ally thought that $traits are 
subj ect to tlie same rule as the open sea : sci that when they are 
more than 6 miles wide the space in the centre which lies outside 
the limit nf a marine league is free, and that when they are l e s  
than 6 miles mide they are wholly pithin the territory of the State 
or States to whlcll their shores belong," 'mat wras g e n e d y  
thought in 1880 was also what waç generdy tliought in 1930. 

* This states, "In principla i t in  difficult to sep-te gulfs and straits from ana 
anather -... The poivcr of exercising conbol is not less when wakr of a given 
breadth is krninated at both ends by water khan when it merely runs into the 
land. m d  khe safety of thc State may be more deeply involved in the maintenance 
of property and of consequcnt jurisdictimi in the case of straits than in that  of 
gulfs." (A Treariw o n  I ~ h m ' i o n d  Law, para. 41,) 



Calvo 

384. In paragraph 497 of flie Counter-Mernorial the fiio\Torivegian 
Qvernment refers to  the extract from the otlier nineteenth- 
century wrïter, Calvo, quated in paragraph 97 of the Mernorial, 
This passage (tvhich cornes h m  parapaph 3f33 of Ls Droit Znier- 
~a t iand ,  Vol, l), s t a tes  : 

"On distingue deux sort= de dktroits : ceux qui aboutissent à d e  
mers fermées ou enclavees, c'est-à-dire dontla souveraineté absolne 
peut Etre revendiquée exclnsivment par l'Etat dont elles baipen t 
les cBtes ; et ceux qui servent de communicakion eritre des mers 
librer;. " 

Thus Calvo iç making a sharp distinction between straits leading 
to  closed waters and strai ts linking t ~ v o  portions of the high seas. 
But in his DZciiofimi~e de Droit istmatiofial (Vol. 1, p. 243) 
Cdvo made it plain that he dld not regad straits comecting 
'IWO portions of the high seas as subject t o  sovereignty exçept 
within cannon range of each shore. He said of these straif s t bat the y 

".... ne +EU'U& jamais devmi~ la #r@&bEé smmaim d ' w  s $ d  
et ddvmf rester absolmest libres pour toutes las rnu~imss, w m e  Les 
 YS aaxq~el8es ils aondaismf- 

Cette liberté d'accès e t  de transit admet toutefois les reçtriciions. 
. inhérentes au droit de consetvatian des gtats sur les côtes desquels 

sont situ& les détroits; et lorsque lu ~~lmf~purutwm des de'truits 
oblige ks rrzwires qzti les traermsmi c i  pmsw sozas b jeu de$ f o ~ t s  ;btacés 
ssr I ' m  ow I'aukc bord, le soaverain qui est matire de la c6te a'le 
droLt incontestable d'en surveiller la navigation et de prendre, 
siirtaut en temps dt guerre, les p-42dllf ims que la prudencc et le 
soin de sa &et4 peuvent rendre nécessaires, "' 

In short, Calvo aIlowed that fhe ooastai State in such a straik 
may exercise jurisdiction within the territorial sea (cannon range) 
along each shore, but that is all. ' 

Qw~sla f id ,  B d k h  Hmdwrws, Cook aad Faii XsEands 
385. The first of the p r eden t ç  fsom State practice whkh are 

hvoked in paragrriph 5iir of the Counter~Mernorial (as being 
inconsistent wiEh the rules set forth by the United Kingdom ' 

CTovernment for the delimitation of the territorial sea in straits) 
is the supposed British claim to sovereignty over the channels 
off Queensland and British Hoiadms and over the waters between 
the isIands of the Cook and Fiji groups. These claims have a e a d y  
been shom, in dealing with archipelagos, to be nowexistent 
(paras. 313-317 above). 

Tb StraiIts of K a l w r  , 

385 A. The next precedent (para- 502) is a cIaUn t o  the  Straits 
of Kalmar vcriced by Sweden in its reply to the q~edionnairc (see 



Bases a J Disczassimz, p, 190). Sweden maintained in its reply that 
a. distinction should be made between straik between -open seas 
a d  ofher straits, but, somewhat illogicdly, proposed that alZ 
straits between islands near a coast and the mainland or between 
islandç of a gmup should be t r e à t d  as inland waters, The Straits 
of Kalmar were mentioned as an example of a strait between a 
m;unlwd and an off-shore island. This proposal waç made de i l e g ~  
jeenda and was rejected in Sub-Cornmittee Nu. II. 

The Baltic . - 

386. In paragnph 503 of the Çoariter-Mernorial. reference is made 
to the Eelts and the Sounds wkich form the entrantes into the 
Baltic. 11 is surprising that the Norwegian Governen t  should 
think T t  more appropriate )to c i t ~  passages relating t o  the abolition 
of the Sound dues in the middle of the nineteenth cenhiry than the 
views of the Iimish Gsvemment in 1930 as to the existmg custom- 
ary law. The Danish reply to the pcstioalznai~e (Boses of Da'sc'~k~Sjosa, 
p. r q )  clearly refers t o  the existing Iaw and quite explicitly makeç . 
tlie same distimtion kt'ween straits leadhg 'to inland waters and 
straits connecting o p n  seas as is made by the United Kingdom 
Goverment : 

"Speaking generdy, the rules for determinhg and calculating 
the extent of territorial waters in straits are the same as in other 
parts of tlie coast. If both cousis belolzg fa the same Slai?., am6 if  fhc 

- straii! cohnecls dwo ope?$ seaç, th abovc-wmtimed v d e s  co~cdmilzg 
bays wmdd flot be a+pIicabie, 0.Iz th otttar h n d ,  if t h  stmd bdr into 
&la inkami sea, all Ehe coasts of wleich beEong to  Zlbc same Stufe, rules 
sinaitar to  lhose cmcemzz.izg brays c a w d  $~bperLy tia czfiplid. 

If the coasts belong to two os more States, and tlieir distance 
apart is l e s  than double the brmrlth of the  territorial belt, the 
waters must be divided by a median Ime-in ather words, a lhe  
dram throughout at an e c p l  distance from both coasts. Several 
treaties concluded by Denmark contain a provision of this khd, 
In this case also, the distance wodd be measured drom the low-water 
mark, or it may be from the islarids, rocks and mefs s i t i i a t d  &dg 
the  CO& ; no account would, however, be taken of artifickd içlmriç, 
Izglithouses, etc. (cf. para. VI)." 

387. Paragaph 504 of l e  Gounter-Mernorial cites the daim of 
Chile tu the  Straits of Magellan, The precise attitude of otlrer States 
to Chile's daim to jurisdiction over all the waters of the strait is 
not clear, nor is It clcar that Chile claims the Straits of Magellan 
as i~te~nGt2 rather than te~riloriai! waters. But, iil the Iight nf the 
sules goveming straits which are g e n e d y  acmpted by States, this 
daim mizst be r e g d e d  as exceptional and its vaIicljty dependent 
on historical consideratians. 
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358. Famgsaph $05 of the Count er-Mernorial ment ions a Japn-  
ese c h h  t o  the %ait of Tsougar which is 16 kilometres wide. 
This is adrnitterlly a little wider than twice the 3-mile limit whieh 
is rewgnized by Japan as the measure of the  territorial sea. But . 
this is not to say that: Japan considers a çoastal State entitled to 
claim straits as territorial regadless of their width. At the 1930 
Conference she proposecl the application of t lie L srnile mle t o straits 
no doubt with the idea of lcgalizing her claim t o  the Tsougar Strait. 
But her proposal was regarded as gohg beyorid the existi~ig hw and 
was not accepted even de k ~ g t  ferenda. 

The ShEiku/ S t~ui f ,  Laag Island S O M  a d  the S t ~ a 2  ut  Juan de 
F w  a 

389. $aragraphs 506-508 of the Cornter-%Iemoriai refer t'o three 
stralts washing the shores of United States iesritory. 'me h t  case, 
the Shelikof 5ha.i-t situated between Alaska and the Xslands of 
Kadiak and Afganiak, is mentianed in a footnate by Hyde in the 
vaguesi terms and apparently by m y  of ill~~tration. He cites no 
authority for the mference and there is no trace of any exceptional 
United States clâirn to this strait in the digests of Mowe Or Hack- 
svorth or in the reply of the United States to the qscestiowzairs befoïe 
the 1930 Conference. In the ot her two cases, Long IsIand Sound and 
the Strait of Juan de Fuca, the chmnel lea& ~ssentidljf  to inland 
waters. Long Island Sound does not properly serve coastai naviga- 
tion e x m t  such navigation as iç hound for the ports of New York, 
Brooklyn and Jersey City. It Is therefore ncit a l ep l  strait but. an 
inland strait. The United States has an histriric tit le t o  the who1e 
xoiind which iç \vider than ro miles at its northem end. ïn fact the 
case of Mahler v, Nwzeiick and N m  York Transfio&tzo7.t Coqbany 
{Scott's Casa on Infmational h w ,  p. zrg) provides ample evidmce 
ai an hlstoric appropriation of Long Island Sound, which is really. 
an inland strait and therefose ta be classified aç a bay. 
Juan de Fuca Strait is daimed jojntly by Canada a d  the United 

States and to  that extent navigation iaeuitabiy has some inter- 
national chasa.cter. Juan de Fuca Strait is probably an inland strait, 
but perhaps a case c m  bc made for saying that it is a legai strait. 
Whichevet it is, Canada. and the Wnitèd States have a prescriptive 
iitle f o r  clatmiq an inlet of this exceptional breadth. It also seerns 
that the anxiety of the Unitcd States ddtgation at the 1930 Confer- 
ence to have it recorded that the principle of hiçtoriç waters applies 
t o  shaits was prirnarily directed to the case of the Juan de Fuca 
Strait. The United States in 1930 fully endorsecl the rneasure of 
double territorial sea for osdinary straits, 
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Siraitsa- The H a p e  Codifiatiu.ra Colafereme ( r p ~ o )  
390. Accordingly, the United Kingdom subrnits that the opinions 

of writers and the precedents of State practice which XE! cited in 
the Counter-Mernorial do nothhg to affect the vdidity of the 
cmtomary d e s  concerning straits which were fomdated in Rases 
of Discussion Nos. 15 and 17 and endorsed by Sub-Cornmittee 

. No. II in its report. The Norwegian thesis that there is no rule 
establishing a Jimit of width for territorial waters in straits and that  
a1 straits between territory of the same State may be subjected to 
its sovereignty iç in confikt with the great body of l m e d  opinion, 
of State p~actice and the ~ w r k  of the 1930 Conference. Indeed, the 
citations in paragraph 5oo of the Counter-lqemorid, which are 
collected as evidence of the application of the pririciple of historic 
waters to stiaits as weU as to bays, are irnpesative- proof of the 
gmerd conviction thai territorial daims nri. straits are subject Eo a 
definite limit under the' rules of cuçtcirnary law, 
391. The existing customary law determhing- the limit of temi-  

t-ori-ial claims in çtraits apast from historic usage is tvithout doubt 
tha t  they are in principle mstricted to the temitfirial sea attaching 
to each shore separately. The suggestion in paragraph 491 of the 
Gounter-Mernorial that e m  in 1930 there was a *rious discordance 
betwcen the  formulation of the mle in Basis of Discussion No. 15 
and in Süb-Cornmittee No. 11's report is entirely specious. Sub- 
Cornmittee No, 11 rnerely defmed more accurately what is to be 
understood by "entrance'Yor the purpose of t l~erule,  Paragraph $92 
of the Csunter-Mernoriai concedes that the rule of twice .the 
Iirnit of the  territorial sea adopted ïiiy Sub-Cornmittee No. II has 
the mpport of some f e m e d  sociéties but sajrs that in 1928, ocving 
t o  a doubt expresseci on the point by amember, the h t i t u t e  resemed 
t h e  ivholii question of strnits. It is; hotveves, the fact that  the project 
subrnitted t o  the meeting of the Institrite gave expression to the 
nile of trvice the radius of the territorial sea and that the resemtion 
was of the zvlzak que*inn of straits. 

392. T t  is said in paragraph 492 of the Gounter-Mernorial that the 
draft convention circulated t o  States by Schücking in the  name of 
the Conmittee of Experts proyosed the xomile fule. Thaf is trtle. 
But the preparatory tmrk of the 1930 Conference in realitp testifies 
t o  t.he geml-al acceptance of the r u l ~  of double the radius of the 
territorial sea. Schiicking in hiç original repart had proposed 6 maes 
for the territorial sea and 12 miles for straits ( Ammica% Jourml of 
Izternatio~d Lam, Vol. 20, Spwial Supplement (1926), p. Y r 7). On 
reducing the width -of the territonal sea to 3 miles ta confofrn with 
t h e  practice of the majority, Schüchg,  wiSiout explmation, dtered 
I~is rule for straits to the romile limit. Bakt, ~fter  receivi~g the ~ o m -  
mmts of States, dhe Cornmithe restwed t h  dwbk-vadiw rük for slrm:ts 
in Bais  of Discussion No. 15, Swb~Committee No. II not ody 
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endorsed the double-radius d e  for straits but, in the event of 
p~ckets  of hi& sea being enclosed in a s b i t  betweea ttvo Separate 
overlapping zones of territorial waters belonging to the same State, 
decbecl. t o  allow these pockds t o  be treated as territorial udesç 
thay do not exceed z d e s  in width, T h e  sub-conmittee considered 
and rejected the pmposal t o  adop t de Iege feve~dcr. a rwmile limit fur 
straitç and thus showed unmkt akably its preference for the exist ing 
rule of the width of the territorial. sea dong each coast,. 

The United IÇingdom Governrnent, accordingly, adheres to its 
' 

. view £bat the generdy accepted d e s  of customary law for the 
deLimitabon of territorid waters in stsaits are those contaIned in 
the report of Sub-Cornmittee No. II which am set out in para- 
graphs IIO and III of the Mernorial, 

(Paras. 59251~ a£ the Coder-Mernorial) 

393. The Norvrregiaa Goverment, in pmgraphs $9-5x0 of the 
$unter-ATernorial, emphasizes the Jand-locked character of the 
ç h n e l s  farming the Indreleia route ~ 4 t h  particular references to 
the: British Adminlty's publication Nomay PiEd. The chmnelç of 
this route lead Xo idand Nmwegim parts but they d s o  form a 
coatinuous passage to the Arctic Sea f r o a  the North Sea whlch jx 
uçed by intematienal maritime trafic. Thus these channek do 
connect two parts of the  open seas and are le@ straits, i.c. terri- 
t a r i 4  waters, mot intemal waters. The fact that in 1939 the Norwe- 
gian Govenment permitted the German prize, the City of Niai, to 
proceed through the whole length of the Indreteia route suggests 
that it then recognized the route to be a soute over avhich some 
international right of passage e d t s  (see the officia1 Norwegia 
statement printed in the United States War ColIege's IntwnationaJ 
Law S i t ~ a i i u m  xg39 pp. 26-27], It would have been wroag of 
Norwy t o  permit passage of the Céfy of F1imt t h u g h  interna1 
waters. Much of this route however is in any event within Norwegias 

" 

territorial waters and, on historie grounds, the United Gngdom 
Gevernment iç nat dispcsed to coitest Nomay's right t o  k e a t  al1 
these chmels  as territorial waters lsubject £0 Noruregian, sover- 
eignty, T t  is therefore ulzriecessar-y tci examine in detail the observa- 
tions of the Norwegim Governrnent in paragraphs 509-510 of the 
Count e r - k o r i a l  conaming the ph ysical f e;tt nres of the Indreleia 
chmels.  T h e  implications of the United Kingdom's recognition of 
Nonvegi-ian sovereignty over these channeIs as territorial waters in 
regard to the dehitation of the baseJines of Norway's territorial 
waters will be examined at a Zaier point in this Reply after consider- 
ing the law relating t q  hstoric waters (ste paras. 507-508 and 
Chapter Y klow). The United Kingdom Govern ment considers t hc 
Indreleia route as a l e p l  strait to end in the north at a place eat-lier 
than that shomin chart No. 4 of Ansex 2 of the Cofmnter=Memorial, 





wiih the practice of the Court. The Court exercises a wide h d o m  
both in appreciating the evidence of wstom and in determiairtg 
whether a custom conçtitutes a general practiçe accepted as law 
(paras. 160-161 and 163-167). 

4, Contrary to the Norwegim con t eqt ion (Couater~Memorial, 
paras. 267-2823, the work of the: H a p e  Codification Conference of 
Tg30 contains most vduatile evidence of the rdes of customary law 
governing the delimitation of maritime territory. The conference 
took as its s t a r t k g  point the existing practice, and the report of 
Sab-Cornmittee No, 11 showed a wide measure of agreement 
~ccincerning the main rules for ddimiting maritime tesritory (paras. 
168-1793. 

5 =(a) Contrary to the Norwegian contention (Connter-Mernorial. 
paras. 283-3061, there does exist a general rule of international law 
rcqttirhg a State in principIe to delimit its maritime belt by reference 
to  the tide mark on its actual coasts and requiring any departures of 
the baseLine from the tide mark to be justifi~d under one of the 
specificàlly recognizkd exceptions to the rule. The tide-mark ruIe is 
accepted in international practice and in the opinions of tvriters and 

a was automaticalty adopted as the existing law at the 1930 Codifica- 
tion Conference (paras. 180-199). 

( b )  The principal Norwegian argument (Counter~Mern~rid, paras. 
289-295) in opposition t o  the tidemark d e  i s  fomded upon a corn- 
plete and patent mkmpresentation of the vims of Gide1 and Boggs, 
both of whom entirely support the tide-mark rule as the fundamental 
rule (paras. 283-188 above). 

(c) Contrary to the Norcvegian contention (Çoirnter-Memarid, 
paras. 296-p6), the  tidemark rule is a gened  rule of international 
law binding upon Nonvay except: to the extent that she cart either 
bring tierself within a genemily recnpized exception or can establish 
a special historie title (paras. 188-ZOT above), 

id)  Çontray to the Norweghn content ion (Count er-Mernorial, 
paras. 296-306)~ international law talclay specifimlly fforhids the 
rnethod of constituting a wholly irnaginaqp coast line by joiiiing 
lines between extrerne points arbitrarify select4 along the coast. 
"King's Chambers" arc inadmissible and the "headland theory " i s  
admitted only in cannection with the ~wmile  rule for bays and with 
" historic b a l "  (paras, 188-zo~ above). 

6. Contrary to the Mrwegian contention (Counter-Memarial, 
paras. 308-3161; the tide-mark rule is the fundamental d e  determ- 
ining the base-line for delimiting the maritime belt to which 

a tlie rules concerning bays, islands, etc., 'are exceptioas. It is sù  
x e o p i x e d  in internatirna2 practice, the writings of individual 
juristç, the m r k  of learned çocicrties and the work of the Codifi- 
cation Con ference (paras, 203-zog above). 



The b w d e ~  of #vovf 

7.-(a$ The Norwcgian contentioris (Cornter-Mernorial, paras. 
3r7-318) that the respective positions of the parties in  regard to 
the burden of proof are determined by the  intriasic nature of 
the dispute and that the general burden of praof lies on the United. 
Kingdorn as cornplainant in the case, are concurred in (paras. 210- 
2x1. above). 

(b )  Rswmfer, the basic fach on nrhich the United Hingdom 
relies in the present case, namely, the bits pescrjbed by the 
Royd Decree of 1935 and the geography of Norway, are not 
susceptible of dispute. 'Tnese irndisputed facts show that the limits 
of Norway's maritime tem'coy prornulgated in the 1935 Decree 
are in complete conflict with the generaliy recopized d e s  of 
International law concerning the deh i t abon  of maritime territory. 
In short, the United Kingdom &veniment, on the  undisputecl 
facts, made a  ma facie case againsi the legdity of the 
1935 Decree (para, 212 above). 

( c l  Accmdiiigly, d e s ç  the çtaternents of the United Kingdom 
Goverment in regard to the applicable rdes of law,, wl~ich are 
çupported by the practice of States, the opinions of wrïters and 
the ivoz'k of the rg3o Cadific.on Conference, are eentirely incorrect, 
the burden now lies upon Nomay to demonstrate on what grouncls 
ber exceptional mari tirne lirnits are t o  be justified (ibid.). 

8, The Norwegim contention (Cornter-Mernorial, paras. 318-3527) 
that a burden rests upon the . United Kingdom t o  prove not 
only the facts but also the applicable d e s  of customary law, is 
inadmissible for the following Rasons : 

(a)  There is, in generd, no .burden of proof in regard ta the 
law : iwa  aiovit cztm'a. It is onZy when the rule which is relied upon 
operates as an exception t o  a prirnary mle that  it has ta be 
satiçfactorily establishd hefore the primary rde  wiZ1 be beld to 
have been displaced (paras, 213-zrq above), 

( b )  The prirnary rule on ~vhich Norway relies, uameIy, the d e  
fhat restrictions on the sot-ereignty of a 5tate are not to be 
presumed, has na application in the present case, the çircumstances 
of which aie entirely difierent from those of the "LolatsJJ mse, 
In the 'ILotzcs" c a s  t h e  exercise of Ttirkish jurisdiction was 
indisputab'ly within Turkish territory. HEW,  as mkok pestion Zs 
w h e f b  the arga bo w k l z   th^ r935 Decree afi$lis Zs witkin Nor- 
wegl'a* sov#ez@ty at alE or tvhether it is not rather subject t o  
the sovmeign rights of each arid e v e q  State (paras. 3215-217 above). 

(cl In the present c m ,  which conceras the delimitation of 
maritime territory, the primary rde of international law-a weii- 
settled rule-is that the maritime belt is in principie measwcd 
from the tide mark dong the CO&. This mfe imposes a general 
restriction r rpn  States in delimiting f heir maritime terri tory and, 



under the seasonlng of the "Lot~zas" case, the burderi is upon Normay 
t a  show that her wholesale infringements of this general rule are 
justifiable by refer~nce to =me permissive d e s  speclfically 
authùrizing these infringements (para. 217 A above). 

I). A furfZOrt does the burden lie upon hfonvay to dernonstrate 
.on what goilnds the 1935 Dtcree is to be just8ed if, as the United 
Kingdom Government submits, the predombnt principle of 
international maxitirne law is the freedom of the seas. (Paras. 218 
219 above.) The Norwegim contention (Counter-Mernorial, para. 
285) that Gide1 dicl not endorse the freedom of the seas aç the 
preduminant principle in his book Le Droit iater~iaiiontd fiublic . 

de E r a  Mer is refuted by numemus passages in the book {paras, 220- 
. 221 abnve). 

- Bays 
10.- (a) 1Zie Nonegian contention (Countcr-Mernorial, paras. 33 1- ' 

335) that, in the absence of a geornetriçal formula glving 
precise definition t o  the concept oi a bay, there can be na ruIe 
of international law governing bays, I s  inadmissible. It is in çonflict 
with the attitude of govemments ia international practice and of 
international and municipal trihunds in their decisions (paras. 223- 
230 abwe), 

( b )  Con t rary to the Nonvegian cùnt ention (Cornier-Mernorial, 
paras, 332-3343 the award of the tribunal in the Nwth ALJamiic . 

Fislaeries A~bi&a-liort, 1910, and other pecedents, support t. he 
view of the United Kingdom Government that the critical factor 
in the definition of a bay is *e proportion htwecn the width 
of the muth. and the penetratim into the land (paras. 224-228 
above). 

TI.-(a) Contsaq to the Norwegian contention. (Cornter- 
Mernorial, paras. 336 -3~3)~  Sfate practîce and judicial decisions 
in the nineteenth century and up t e  rgro provide clear evirlenw 
of tlze evolution of a general d e  defining the width of territorial 
bays and of a distinct tendency to accept ro miles as the pxoper 
lirnit ,of width except in the case of historiç bays {paras. 231-242 - 
above). 

{ B )  Contrary to the Norivegim contention (Counter-Mernorial, 
;para. 3621% 'the attitude of Great Britain in the ATwtla Atiariztic 
Pislaacries . Arhitratio*, rgro, was fully consistent with a position 
.in which : 

(il çnst umary international law recugnized a geneml principle 
that daims to territorial bays are subject to  a limit . of . 

width and, 
[ii) a rule definhg &e limit as xo miles was in the final stages 

of its formation (paras. 245-247 above). 
- (c) Cont mri t o the Norwegian coizten t ion (Couder-nlernorialI 
paras, 354-377), the award and tlie recommendations of the 



tribunal in the 1910 Arbitration and the dissenting opinion of 
Judge &aga lead strong support to the view that customary 
Iaxv already recognized daims to territorial bays t o  be subject 
to  a limit of width and that the IO-mile limit was emcrging as 
the actual lhit prescribed by cusiçimary 1aw (paras. 248-255 
'above). 

(cl) Contrary to the Nonvegïan contention (Count er-XMemorial, 
para, ,364-3921, the juclicial precedents, the pmctice of Stategl 
the opinions of writers and the work of the 1g3o Codification 
Conference c o f i m  the general recognition after 1910 of a custom- 
ary rule limiting daims to territmial bays and the cmergcnce 
of the xo-mile limit as the actual lirnit prescribed by customary 
law exçept in the case of histmic bays (paras. 256-279 ahove). 

(e) Such inconsistendes and divergencies as may be found in . 
State practice cencerning territorial bays relate, not to the existence 
of a generàl rdc litnithg the width of temtorial bays, but mther 
to the precise definition of the rule. They are a riatural feature 
of the graduai prcrmss of formulating and crystalIizing a customary 
rule in over a century of State practice and do not militate against 
the recognition of the ro-mile limit as a nrle of customary law 
under Artide 38 (1) ( b )  of the Statut? of the Court. The work 
of the learned societies before r930 and the work of the Codification 
Çoriference in that pear provide cogent evidence of the final . 
definition of a rrule ~vhicti had gradually taken shape in State 
praçtice and in the wntings of jnrists (paras. 280-282 above}. 

rz.-(a} Contrary to the Nomrqian contention (Courttes- 
Mernorial, pasas. 395-403)~ the work of the jurists quoted by the 
United 1-ngdom Government in the Mernorial confirms its state- 
ment that the question hocv far m a s  of sea may be converted 
Ynto inland waters hy tlie grouping and positioning of islands 
ody seceived general attention on the evc of the 1930 Conference 
(paras. 284-29 r above). 

(b )  The Norwegian contention [Gounter-Mernorial, para. 401) 
th+t Lord Stoweil in his j udgment in the Anna apptied the "outer 
coast Line" fl~eory to a coastd amhipelago entirelg misconceives 
his reasoning in the case and attributs an entireIy wrong meaning 
t o  his wwds "protection of territorf' (para, 289 above). 

rj. Cont rary t o the Norwegian contention (Couriter-Mernoriai, 
paras. 404-4201, the nile adopted in ,1930 by Sub-Cornmittee 
No. II, whereby a rack which is not permanently visible may 
not lx taken into account if it Iies outside the mari-Eime belt of 
permanently dry land rneasured frorn the latter's tide mark, has 
support in State practict and in the opinions of important writers. 
indeed, it is supported by Nomegian practice and opinion in the 
nine teent h cent ury (paras. 292-304 ab cive). 

37 



14, The Norwegian cont mt ion (Cornter-Mernoriai, paras. 424- 
429) that the burden lies on the United Kingdam Co establish 
that international law fotbids States to treat coastal archipelagos- 
as nits or as mere extensions of the mainland, is an incorrect 
formulation of the issue in regard to coastxE gmups of islands. 
The principal rule for the ,delimitation of territorial waters is the 
tide-mark rdc  and, under the decision in the "Lota" case, it 
is for Norway to demonstrate that a permissive d e  of inter- 
nalional 1aw exists authorizing a departitre from the tîde mark 
in the case of coastd archipelagos. n e  examination of State 
practice and of the opinions of jurists in the Counter-Mernorial 
is in consequence made upon an entirely wmng basis [paras. 308- 
go9 above), 

r S.-(#) The precdents invoked by the Nortmgian Government 
(Counter-Rlemorial, p a s .  445-470) do not establish that customary 
law recogmizes a specid rkgirne for coastall archipelagos, The 
majority selate simply to the appropriation of. unoccupied islets 
and rocks as part of the State's territory or else t o  the enclosure 
of bays by islands or tto the enclosure of waters by islands and . 
rocks in a manner analogoris to the endosure of bays, The principle 
of t he  claims in these preçedents is the e n c l m e  of the waters 
by the garticular geographical configuration of the mainlârid. 

' 

caasts and of the coasts cif the off-shore islands Ipms. 311-345, 
above). 

( b )  .The opinions of tvriters and the wmk of the Itarned çocietles 
and of the 1930 Codification Confe~nce  which are also invoked 
by the Nonvegian hvemment  (Coder-Mernorial, paras, 430-444 
and para. 454-4yj), equally do not provide evi-dence of an existing 
rule of mstornary law recopizing a special régime for coastal 
archipelagos (paras, 346-360 above). 

(c l  Although a tendency developed in the leamed mcieties 
imrnediately before the 1930 Codification Conference and in the 
discussions at  the conference itçelf to introduce a speciaI d e  for 
coastal archipelagos de bge t8rt?~du, no such rule, in faci, cryst allized 
in 1930. Moreover, the tvork of the rgjo Conference shows that a 
specid ruZe for çoastal archipelagos was ~nZy contemplated at al1 
on the basis that there would be an absolute hmiE of IO miles on 
the width of the intervals between units d the archipelaga or 
between such units and the mainland (paras. 353-360 above). 

( d )  Even if-whlch the United Kingdom Governrnent denies- 
there does already exist a mle of çiustomary law mating a speçiaE 
régime for waters within a costal archipelago, this d e  would 
no t provide any authorit y for the excep tionauy Ion g base-lines 
aloq tJzlts outside of Norrvay's island fringeç which resuit from the 
Royd Decree of 1935 (paras. 362-364 above). 





CHAPTER ITL 

~ o r w a ~ ' s  attempted justification of her alleged system 
of base-lines 

(Counter-Memoial, paras. 51 1-576) 

Thc da'versitj of sit~luf io~s la& Wa jlexibl2if.y of tha kgd Prirnca'PZes 
to. bt a#$Eied to the#. 

(Counter-Mernorial, paras, 5 11-524) 

395, The Nonvegian Governen t  in paragraph 5x.1 of the 
Counier-Mernorial recalls iiç previous contentions that the burden 
lies on the United Kingdom t o  establish the illegdity of the  
provisions of the 1935 Decree and that  th^ United Kingdom hns 
failed to discharge this burden. It then states that it is not satisfied 
with such a negativ~ defen- of the 7935 Decree and seeks in 
'succeeding paragraphs to show that the demee is justifiable on 
general prhciples-gaite apart from the qnestion of an histone 
title. The United Kingdom GDvernment has already dealt with 
the contentions of the Nos\vegian Gsvemrnerit that tlie butden 
of provhg the illeplity of the 1935 Decree lies upon the United 
Kingdom (paras. 210-222 above). It \vil1 now examine the argument 
'advsuiced in the Countw-Mernorial by way of genetal justification 
of the decrce. 

396 The argument begins in pafagraphs SIj-Sr 5 by criticking 
the systern of legd drules set eut in the United Kingdom's MemoriaI 
for its rigidity and its tendency towards uniformity. The system 
of niles which the United Kingdom is asking the Cmrt  to  apply 
in the present case does not iti fact result in limits for the Nor- 
wegian territorial sea, which can either he said to be rigid or ta 
sacrifice Nomay's legitimate interests. This mill be apparent from 
the marner in whick the United Kingdom system is worked out 
on the charts in Annex 35, The  Norwegim Gaverment, however, 
attackç the syçtem advocated by the United Kingdom an the 
allegcd grounds Ehat it is animated hy the wîsh to restrict a State's 
maritime tenitory as much as possible, that it lacks flexibility 
and that it is unreal. In this çonnectian the Courriter-Mernorial 
cites passages from tlre lectures qf BI-ierly and Schindler the gist 
of which is that, ming tu the nature of States, uniformity is at 
onci- more clX1cri2t and les$ desirable to achieve in the rules of 

- international Zaw than in the rules of municipal law, . 
The generai argument that irniformity in the rules of inter- 

. national law is undesirable has most manifest dangers because it 
strikes ~t the whole basis of international law and order. If every 
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State is to be allowed. to invake iEs o\m individual nature, ne& 
md aspirations in justification of its daims, conflicts of interest 
will be mulfiplied and there will be no criterion for  saIving them. 
It Is of the mence of law that there should be a. very large measure 
of unifordty in the formulation of its rules, No doubt it is true 
that the clifferirent character of thc "'subjects" of internationaiJaw 
may rquire a somewhat less str ict  mifomity in scime parts of 
international law. But to condemn unifomlty in a systern of 
prinüples of international law as if it were a positive trice-which 
is what Norway appears t o  d-is totally inadmiçsible. Brierly, 
it may be noted, i Ç  concerned, in the passages çited in the Counter- 
Mernorial, to warn against the danger of s-triving &ter wbsdate 
uni formit y irr r e  f o m i n g  international lacv. Sirnilarly, M. ,4lva~ez, 
in a passage cited in paragraph 515 said only 'Y ne faut pas 
ktablir des principes &op absoius ni trop rigides". 

Nomegkw arp6rnenL-j tagai~st a~ziformdiy bascd m the Uagwe 
Codification Cmfermce, 1930 
397. The Nurwegian Gavement,  homever, seekç in para- 

graphs 516-521 of the Counter-Mernorial to find further çuppmt for 
its argnment in the work of the 1930 Conference, First, as so often 
in the Counter-Rlemmial, it Zaoks for aid to the observations of 
M. de Magalhses, the Portuguese delegate, and cites two passagcs £rem 
his comrnentç upon the first draft submifted by Schücking to t h e  
Cornmittee of Experts. The first passage is a quotation from a speech 
by the Portuguese Admira1 d'Eça in rgzr at a fisheries congres, 
After refesring to the importance of the continental shelf t o  marine 
biology, the Admiral staked a clairn for Portugal t o  have the whole 
area of her continental shef as territorial waters, on the grriand 
that i t  was sa narrow that she must possess al1 the supejacent 
waters, Hc dso intimated that Nonvay's position is shilar in this 
respect. It dom not seem tcs have occurred to the Admird or ta 
M. de Magalhaa that Canada might with equal force say that  she 
is a very large country with a growing population and must therefore 
have exçlusi~re fisheries up to the limit of Canada's continental 
shelf. Such an interest would be just as "legitrmate" under the 
Nonlregian doctrine as any interest of Portugal in her o m  çoastal 
waters. J'et no State attaches more importance ro îtç fishjng rights 
off Canada than does Portugal. The second comment of M. de 
Magalhaes related t o  bays and it need only be said that the  tradl- 
tianai ~ystfirn adeqaately covers the question of bays through the  
zo-mile n ~ l e  supplemented by the theory of histone waters. So far 
as hTortvay is ctincerned, her fjcitds are commrinly ~egarded as 
historie waters and the United Kingdom Goverment f d y  recog- 
nizes that N o n ~ a y  possesses sovereipt y over her fjords in nomern 
Nonvay in virhre-dere a particular fjord is more than Ie miles , 

in width at tlie e n t r a n c p f  an histûric tifle. 



398. The Counter-Mernorial next draws attention to the  fwt 
that Dr. Schücking, in t h e  light of M. de Maplhales's comments, 
'added the following chuse to  his Article 2 conemhg the extent 
of territorial waters : 

"exclusive rights ta  fiArnies cmtkue to be pvemed by exidBrtg 
-$Y& altd conv~~zrtfiatti;". (R&ca~ J o ~ m a i  of Idmnalimal h . 
(rg26), Vol. zo, Special Çupplement, p. 141.) 

Ilt then sets out in fnll Dr. Schucking's note explaining the addi- 
tiofial clause. It is perfectly t n r e  that in this note Dr. Schücking 
referred iyith apparent approval to M. de Mapihaes's remarks - abont the relation betmeen geographical conditions and the exten- ' 
sion of fiçheries, But it is equally clear from the text of the additional 
clame and the explariatory note tlhat Dr. Schucking's primary 
intention was t o  reserve exishg hghts under cirstomary praçtice 
and treaties, He was secondly conccmed not to interfere with 
rneasures taEren by States for the policing and conservation of 
h h ~ r i e s  even outside territorial lirnits. In other words, he thought 
that the fomirlation of a unifom rule would have ta take accorint 
of establish~d Pights. On that basis the additional dause was plainly 
needed, particularly as the only reference to historic waters in 
Dr. ScliüclUng's draft was an exception to the ruEe for bays. It 
is thus misleading to say, as the Norwegian Government does, that 
Dr. Schücking decîded "le mie= &ait de résemer purement et 
simplement la. question". He reçemd exàsliag P~uractice and treaties. 

I n  any event, the Numegian GovernmentJs use of thiç evidence 
iç swewhat too selechive. M. de MagaliSes, having developed his 
argument about Portugal's fishery needs, prapased a 12-mile limit 
for territorial waters instead of the 6-mile li,mit in the odginal 
draft. The United States mariber of the c~mniittee,~Mr. Wickers- 

' 

ham, objectcd and proposefi a 3-mile Limit. What did Dr. Schücking 
do ? Was he so far persuaded by 11. de Magalhaes's argrimats as 
to increase the limit t o  rz  mil= ? On the contrary, he reduced it 
fmm 6 to 3 mils. 

399. In paragraph 518 of the Counter-Mernorial tlre Norwegiari. 
Governrnent recalls that the Preparatory Cornmittee of the  Con- 
fmnce in Bas~s  of Disc~ssion Nos, 3,  4 and j proposed to solve 
the question of territorid waters by presciibinp; a 3-mile fimit, with 
a list of spcific States entitled to a larger limit and with a general 
right for ali States t o  customs and sanitay jurisdiction up ta 
rz miles from shore. No doubt, these proposah indicate the corn- 
mittee's laçk of corifidence. in the project of secisring unanimity 
at the conference for making the 3-mïie limit a universal rule, Bnt 
that is ail. Xt is, indeed, worth recdling that the obsmvation 
attached t o  $mis No. 5 ,  which would have dlowed special jurisdic- 
tion in castoms md sanitary mattes up to  rz miles, said of fiçh- 
eries: "On the othcr lliand, the government-replies do,not make it 
possible t u  expect that agreement could be secvred for an extension 
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beyond the limits +of territorial waters of exdusive rights of the 
; coastal State iri regard to fisheries." (Bases of Di$wssio~,  p. 34.3 

400. The Nomegian Governent next invokes, in paragraph Srg 
lof the Counter-Mernorial, the stâtements of çeven deiegateç in the 
Second Cornmittee of the  1930 Codification Confer~ncc as giving 
support t o  i t ç  thesis tlmt ufliformity in the rules c o n c e d g  territo- 
rial waters is undesirable. These statements certahiy draw attention 
to the diuersity of the practirial situations t o  Iîe regulated by 
international law ,md the dificulty of "impming a sdraclty idmtz'cal 
international r&gime npon al l  countries without. exception", tu  
borsow the expression of the Swedish delegate. That is, however, 
a mry diff mmt thhg from denying the  existence and eveu desir- 
ability of any general rules of international law regulating the 
delimitation of maritime territory. The statements have, of: course, 
t o  be read in their mntext, namely, the discusslonat thefourteenth 
meeting which followed the meeting at which the proposal to make 
the 3-mile limi t universal 11ad bcen defeâted. The proposal cconcern- 
k g  the 3-miie limit would have admitted of no exceptions what- 
ever and it was t h e  impossibility of reaçhing agreement upon an 
abmlutely uniforni rule for the width of the maritime belt thal 
was in the min& of the delegates. Substantial portions of the 
observations of delegates cited in the Lounter-Mernorial were 
directed eçsmtiaily to the diffrcult: problem of the width of the belt. 
The adoption O£ the 3-mile lirnit as the sole limit-for the maritime 
bdt in 'the futwe was itzdeed reprded by some delegations as 
involving a sacrifice or abandonment of exiçting rights by their 
countries, There was na question on the other liand of the con- 
fefence denging the validity of the existhg practice and law. It 
was the difficulty of reducing the practice and law to absolute 
uniformity wlrich impressed the delegates at the f ourt eenth meeting. 
401. The Norweglan Govemrnent, in paravaph 520 of the 

Çounter-Rfemorial, rnakes a point of the fact that delegates were 
inclined to refe~ to Norway rrs an iltuçtrati~n of a country not 
easily fitted into an absolutely unifom system. In this connection 
the datement of Sir Maurice Gwyer ai the deventh meetmg 
(Mhutes, p. rra) is cited : "it must be recognized by d l  of us here 
that the coast of Norway and Çweden presents very special pro- 
blems of its otm, problems whlclt must receive, 1 think, the sympa-. . 
thet ic  attention of a.U their neighbaurs". The Norwegian 'Govern- 
ment then adds that it is not asking for "good neighbour" canas- 
sions but that i t s  vital interests should' not be sacrificed on. the 
altar of legal iluriiformity. The Nonvegian Govmnment does not . mention ' tbat Sir Maurice Gwyet's observation was made at a 
different session, i.e. towarrds the end of the dismsçion on "histmic 
waters" or that hiç immecliatejly follaving ~vorcls were (ibid.): 

"The Swedish delegate, towards the end of his speech, said that, 
in bis view, every Çtate must have a Light to claim what its own 





take sufficimit accwnt of the geùgraphid and ecmomic realities. 
The thougl~t, obvions âlthough it is, does no t  appear ta have 
occurred to the Norrvegian Governrnent that t h e  traditional systern 
of general d e s  plus "safety valves" may be the proper w a y - a n d  
perliaps the only way withaut international Iegislation-ta açhieve 
an acceptable compromise betw~en the general int erests of the inter- 
national commnnity in the freedm of the seas anci- the specid 
interests of some States due t o  their speçial geographical circum- 
stances. Nor does it attempt t o  explain why in 1930, when an 
attempt was made t o  codif y the law starhg from the basis of the 
existing practice, the proposais automaticdy took the form of 
gen~ral d e s  with exceptions, The reason, of course, \vas that such 
iirs the generally recognized system. 
In point of fact, the attack launchd by the Nonvegia Govern- 

ment on the 'tigidity " of the haditional system of deIirniting mari- 
time territory is greatly overdone. The prirnay rule that the b d t  
of territorial sea is t o  be measured from the tide mark along the 
tvhole çoast has several exceptions, the precise object of which is to 
take xcount of specid facts. Thns, the primary r d e  does n d  apply 
in the case of bays where the ro-mile rule cornes into play,. Qtber 
exceptionsr are the n i l e s  for islands and rocks, &raits m d  histclric 
waters, The Nomegian Governrnent ridicules this systern as If it 
were merely a m d e y  of different expedients framed to satisfy fresh 
pretensions of çoastal States. This representation of the historical 
evolution of the system, which is, after all, the tradition. system, 
is a travesty of the t m e  position, The various daims t o  .maritime 
territory which are aclrnitted under this system naturally develaped 
in the pradice of States ernpirica11y as new requirements arose, but 
these clai= achieved the sfatil~ of d e s  of international lalv because 
f hey cvwe consistent cvith thc interests of $he community of States 
and therefare received general acceptance. They do nat represent a 
collection of unilateral expedients, but rather a hamo~eneous system 
resulting from the experien ce of international Me. 

The traditional system, with ifs safety vatves, has, in fa&, sudfi- 
cient fiexibility to  ensure a rcamnable compromise between the 
legitimate interests of the coastal State and the legitirnate interest 
of the community of States. What the Norwegiam Government 
aclvocates i s  a system that would enable a coastd State t o  detemine 
the extent of its O W ~  rights without taking any accuunt of the 
legltimate wncern of other States in thé extent of those rigfits. The 
traditional çystern, through its safetv valve of historic waters (i.e. of 
allowin g excepti onal daims in which ot hers acquiesce), permit s 
relaxations from the general ~ules,  but ai the same tirnt insures that 
bath the coastd SStates and fbe community of States shall be 
concenied in the eçtahliçhment of the exception. If the traditional 
systern contains elementç of restriction, wewed from the position of 
the coastal nState, thcse are essential if the fundamental doctrine of 
the freedom of the seas is t o  retain any legal content, Viewed fmm 



the position of the comrnunity of States the general sules of inter- . 
national law governing t h e  delimitation of maritime t e r r i t o r y  are 
the nemssav parantees  of the freedom of the seas againsi unilaterd 
pretensions tO maritime dominion. 

403. One of the more extraordinary parts of the Nosweigian 
argument is its,attempt in pzragraph 522 of the Counter-S\IIernorial 
t o  deride the United Kingdom's praçtice of seelring to settle any 
diftïciilties ùy agreement with other interested States. The United 
Kingdom Goverment does not shrink from atlmitting that it 
attaches the higheçt importance t o  the settlement of bt~rnational 
diff erences by agreement, The Nonvegian Goverfiment, on the 
ather l~and, cornplains that a S tate seeking t o escape the application 
of a generdy recognized r u l e  of international Iaw by means of a 
treaty wodd have to secure the consent of mot ber State, What is 
tçi becorne of international law and particdarly the -international 
law of the sea if, as Narway seems ta maintain, everything js to  be 
left tu the unilaterai determination of each and every State ? 

7 
404. The "system" of ddimitkg maritime t&t.osy, whrçh the 

Norwegian Govemment in ,paragraphç 523-524 of the Gounter- 
Mernorial offers in place of the traditiunal system of general rnies, 
is the doctrine of "legitirnate interests" which has already been 
shown to be wit haut any legal content (paras. 14w14 above), The 
Norwegian Governm~nt clairns that its principle is simpler t h m  the 
traditional systern. Cerkainly the so-cded principle has the sim-. 
pficity of n a k d  self-interest. Tke Norwegian Govmmenf seeks tu 
veil the façt fhat its principle is nothing but çeH-interest by allocving 
that a coastal State's power of unilaterally definimg its maritime 
-territory is limited by its legitimate interest$. But the veil isvery 
thin. The coastal State, according to fhe Nünuegian Governmnt, 
need not justify the  exercise of its sovereignty in dedaring the Zimits 
of its maritime territory. It is for the Çtate which challenges the 
exercise of sovereignty ta pmve that the cûadd State has exceeded 
its "legitimate interests", And what is t o  be the rneaçure of the 
"1ep;itirnatt: interests" of the coastal State? Legitimate in terests are 
apparently those tlvhich are "en harmonie avecles conceptions dont 
s'inspire l'organisation de la societé internationale e t  des rappods 
r6ciproqntç des États". It is impassible to regard this jumble of 
vague phraçes as having ariy value wliatever as legai miteria for 
determining in temational hghts. A State challenging the decree of 
a coastal State nrould have no means of knowingin~vhat legalterms 
to frarne its challenge, And, to make the çoastd State's position 
absdutely secure, the Norwegian Gcivemmmt ernphasizps that t he  
"interests" of thc coastal State have to  ba nnderstood in the widest 
sense. 

As was pointed out in paragraphs 140~14z above, thex iis not the 
slightest trace in the Nonvegian thesis of the ç ~ r m i s e  between 
the  f reedom of the seas and the intemsts of the coastai State ~vhich 
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N o m y  h&ts  is the bask of the modern h w  of toast al waters. N w  
is there the slightest trace of the "equality" of the principleç of the  
fxeedom of ihe was and of sovereipty over co&al waters for  which 
Moscvay contends in paragraph 320 of .the Comter=MernoriaZ. 'l'he 
argpmerit now, in effect, is that absolute prjority is t u  .be aven to 
t h e  caastai State. It has  &a been pointcd out .in paragraph 147 
above that the Norwegian thesis is in clear contradiction with the 
whole long history of the law of. territorial mterç, with tlie whole 
approach to the delimitation of maritime territory at the 1930 
Conference -and with thr; recent attitade of Denmark and Stvcden 
in regard t o  territorial waters In the BaItic. The Norwegian thesis 
has -in fact no ba i s  In law and has been constsucted in the Counter- 
Mernoria1 Rom a single referace to "legitimate interests" in the 
report of the Second Cammittee at the ~ 9 3 0  Conference, As has bem 
explained in paragraph 143 above, this passage was not dimcted tan 
the question of the extent of coastal waters whde the whole work 
of the conference in regard t o  the delimitation of coastal waters is 
entirely in consistent tvi th  the Norivegian thesis. 

E x c @ O n d  cJmructw of the case! O] Nwwuy 
(Cr3mter-Mkmorja1, paras. 525-528) 

405. The Norwegian Govenirnent, in paragraph 525 oi the 
Çnunter-Mernorial, asseds that all specialistç and jurists who have 
stuclied the problm of territorial waters r e c o w e  the case of 
Norway to be so exceptional as t o  justify au exception being mw€e 
from the normal r u l ~  for delimiting territorid waters, The Nonve- 
gim Government does not expressly sagr so but it implies tha? the 
character of the Norlvegtm c m  is such as t o  justify Nanvay noi 
rnerely in claiming some exceptional maritime temitory but in claim- 
irig to be released from ail the knowa rules concerning the delimita- 
tion of maritime Eerrito~y. In support of its assertions it cites in 
succeedin g paragraphs passages from Gidel, Boggs and Jcssup , 

406. In paragraph $26 of the ~ouiiter~Memoriai the Nonuegian 
Goverrunent first cites the text of the joint Norcvegian-S~vedish 
amendment to Bases of Dzscussa'aa Nos. 6,7 and 8, which, in eficçt, 
proposed that eaçh Çtat'e should be dlowed to fix its owri base-hnes 
by j oinirig imaginay lines between, any landmarks including Zslai~ds 
and rmfç. The only ~psh'*cfion W ~ S  to be t h t  the lines must not  
be longer khan is "justfied by the d e s  generally admitted eithw as 
heing an international usage in a given region or as principles 
çonsecrated by the practice, of the State concemed and correspond- 
ing to  the needs of thqt State or the ieterested population and t o  the 
special configuration of the coasts or the bed of the çea covered by 
t h e  coastal waters", This proposal m s  only a more complicated 



version of Norway's ' l e g i t h a t e  intereçts" doctrine and, as explained 
in paragraph 139 of the Memûnal, I t  mas condemned by Girlel as 
reafly beïng, un a dose analysis, a negation of any laiv çoncerning 
the delimitation of territorial waters. The Nanvegian Governinent 
in Sie Courlter~Memorial concedes that the joint amendment did 
not find favour with Gidel but says that hi$ objection t o  it waa Siat 
it was  too flexible to be a gevieral d e .  The Monvegia Govenmemt 
insisis-alid thiç is not , of course, disputed by the United Kingdom 
Goyemment-that Gide1 admitted the Norwegia c0as.t to be 
exceptiond mrl t o  requin exceptional treatment. The Norwegian 
Government supports Its contention by settiiig out various passages 
frcm Gide1 emphasizing the exceptional character of Nùrway 's 
coastal waters. 

It is h t  to h observe$ that Gide1 examined the Nomegian 
*daims under the héadhg of historic waters. Secandly, it is to  be 
observecl that Ire strongly objectecl t o  the suppsed priaciple on 
which these daims appeared to  him t o  be based if put fonvard as 
of generd application. He said (op. cd., Vol. III, p. 6 51) that this 
psinciple, as expressed in the joint amendment, "doit t t ~ e  saas 
h6sittatiae coclnsidérk comme ~ u i s i b l e  pour Le divet@$aned d~ droZ8 
infernafimcd mwitime'" Thirclly, he was ernphatic in stating that an 
exceptionai daim such as that of Nonvay depends on the  acquies- 
cence of otber States. Havirig conceded that the variaus e2ernen-k~ 
mentionecl in the  Nomegïan-Swdish amendment may properly be 
faken into consideration, he went on (ibid,, pp. 640-64r) ; 

"mais ils ne wuraient l'être ni h titre exclusif ni sous la simple 
appréciation de l'etat riverah, comme le tcirte prkcit6 le suppose, 
Ils vdcni. pour justifier des exceptions $ une r&gle ghfirale et non 
pas a titre de rkgk g&n&rale. C o n h n t h s  avcc le désir légitime des 
autres Etats de ne pas voir restreindre au delà d'une mesure k 
détemiizer leur droit d'utilisation des espaces maritimes, ils appor- 
ten t, lorsque des conditions particuliéres, géograpl-ilques, démogra- . 
phiques ,ou liyclrographiques se trouvent réalisées, un correctif 
d'&quit& au jeu strict d'une riègle *te en w e  cle donnkes physiques 
autres, mais il faut que, si les Etats intéressés ne tombent pas 
d'accord pour déférer le cas à une autorite juridictionnelle ou autre, 
I'app'réciation de ces éléments soit soumise h l'influence modératrice 
de l'usage international : par lui se digagera une rémltante qui fera 
sa part lk i t ime  à chacune des forces en présence." 

Then, having examuied ~onvegiaa practice as described in the 
Rapport of 1912, he said that the theory of histone ~vaterç is a 
necessasy sdety d v e  whiçh should not be c a n h e d  tu kys.  But, 
he added (Fbid., p, 651) : 

"Mais si la thgorie des eaux hktoriqu& est une théone nkcessaire, 
c'est une fiborie exceptionnelle ; son application est rigonreusernent 
li& à des c~nditions physiques données ; il ne suffit pas que l'fit& 
riverain Cmettt: la prétention de considérer telles ou telles eaux 
comme lui &tarit (cpropres ~i pour que les autres ctats aient le 



devoir de dlndher devant cette prétention ; la cons4cration de ces 
prhtentions ne peut dériver - en l'al~serice d'organes ayant rew 
fom$lemerit qualité à cet effet e t  investis expressément par chacun 
des Efats intiressés d'un pouvoir de d6cision - que de l'açguiesce- 
ment international." 

In other words, Gidel did not regard the m*eptional factofi afkcting 
Nosrvay's coastd waters as fre8ng Norway from taking any account 
oi l epl  principles in, fixing her maritime tcl-ritory, but as providîng 
a baçis for N m a y  putting fonvxrd a c l a h  to exceptionai maritime 
territory  der the theory O/ kkfor iç wute~s. 

407. Z t  is tme that Gidd appeaB to have considered that the 
principles which Norway now cïairns t o  fom a. traditional. Norwe- 
gian systern have remived general recognition from other States. 
But  it is also trne that the  evidence on which Gide1 fomed thiç 
opinion was shp ly  the statements of the Nonvegian Cornmissian 
on Territorid Watem in the Rapport af rgrz, Thus, a large part of 
Gidel's examination of Nonvegiasi pmctice in pages 643-649 of the 
thud v o l m e  of his book çonsists simply of extracts from the 
Rapport, as, indecd, S a n  be seen from the passages cited In para- 
gra.ph 526 of the Counter-Mernorial. The United Kingdom Gûvern- 
ment has s h o m  in Part 1 of t11is Reply that the evidence'discussed 
in the Rapport is susceptible of a very differcnt interpretatisn £rom 
tha t  given t u  it bv the Nomgian  Camrnission. The United King- 
dom Govemment haç also shown in Part i of this Reply that the 
alleged Norwegiam systern had not received a general recognition ou I 

the part of other States by 1906, which is the mitical date in the 
present dispute. Moreover, Gidel, when he wrote about Norwegian 

i 
i 

practice, did not have before him the additional evidence which has I 

been preçented t o  the Court by the United Kingdom Govmment in 
the  present case, Nor, quite natumllg, did he attempt to examine 
the accuracy of Nonvcgian assertrions as to what was traditional 
Norwegian practice. He accepted the assertions at their face value. 
The United Kingdom Eovernmmt, however, has estal-ilished 4n 
Part 1 of thk Reply, and particularly irom Nmwegian documents 
not available to Gidd, that Norwegian practice before 1935 was 
much less certain and much more LImited in =ope than it mas 
understood to be by Gidel on a reading 8f t h e  Rapport of 19x2. 
It is also to be borne in mind that the actual base-linesrecommended 
by tlie 1912 Commission were not puàlished with tlie Rapport and 
that no one knew mbl 1935-Gidel's book had already been pub- 
liçhed-what very extravagant bas-lines Nwway hacl in fact 
-decideil to daim off her northem coasts. 

408, In paragaph 527 of the Cornter-Memorid, the Notwegian 
Governent cites the  t.iew of Boggs, the Geographer of lthei State 
Department, that straight bw-lines are both ji~tifiable and almost 
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inevitable on the- Nowegian coast by reason of the fringes of islctnds 
and rocks. Boggs, of' course, mute as 2 geographer, not asda Iaiy~ler, 
and lie referma to the Norweglan coast-as he hirnself said- 
$armthta'caZly, dealing wifh the whole matter very briefly. The 
obj ect of his article in the Amwica~~ Jouv.~aaE of T~terlzntional L m  
.(Vol, 24, 1930) was t o  explain the American proposais at the 1930 
Conference for applying the "arcs of çircles" methocl of delimita-tion 
with elimination of mail pockets of high seas. He referred t o  the 
NorwegIan coast as one difficult to cover by his method of ddimi- . 
. tation and sought to "diminate this coast from flic operation of the 
system proposcd in the Arnerican amendmmt for gencral applica- 
tion". In point of fact, acloptisg; the,usual ro-mile mIe for bays and . ' 

arcs d circles method of clelimitatirin, it is fat frorn impossible from 
.a technical point of view to apply the gencrd d e s  of international 
iaw rcgarding maritime temitory to the Nomegim coast. This can ' 

be sho~vn in the lines representing the British proposais Which are 
shown on the Srarts used in the 1924 Oslo negotiations. Boggs does 
not atkmpt to  exmirle the le@ aspects of the Norwegian system 
of "arbitrary straight lines" and salisfies his conscience on that 
head by a bare statement that Norwegian waters are "commonly . 

, accepteil .as historie". The hfarwegian Goverrimen t, however, seizes 
on these brief words t o  argue that he regarded the Norrvegian sysiem 
as ZegatLy juslified without refercnce to  an historic title to the waters 
concerne$. As  already stated, he simply did n d  examine the law. 
Nor did he examine the evidence by cvhiçh the ço-called Norsvegian 
system was t o  be taken as having been astablished. There is no 
indication that he knew anything of the contents of the Rapport 
and still less that he knew anythïng of the additicinaI eviclencc ' 
adduced by the United Kingclom Government. He mras, nb doubt, 
familiar with the brief representation of the Nomegian thesis a t  
the 1930 Conference but that was d. Writing in ~ 9 3 0 ~  he cmld 
not be awme, any more than the United Kingdom was aware in 
1938, of the very extravagant forni which the so-caued Norwegian 
system was to iake in the Royd Decrëe of rg35, It is one of the 
stnking things about the. dleged application of the so-caUed tmdi- 
tionaI systern in the 1335 Decree that not a z17ord was allo~ved to 
leak out at the rggo Conference that these were in fact Horway's 
claims on her nosthen çoasts. 

Precise de f iw i t i o~  of cocasils is ody wcessary whea the deiitt~itatioliz of 
coastal watars depads /rom the senevctlly acc~fited rulm 

409. The Norwegiàn Goverriment, in the same p l a g a p h ,  asks 
hriw emctly the toast iç defiad on the w a t  of Sco thd  and Ireland. 
The definition of these coasts is not .called. for in these pmceedingç. 
Indeed, precisa definition iç, gmerally speakulg, necessary in prac- 
tic@ only when the delimitation of coastd waterç departs sadically 
from the accepted rules for the tide mark and for bays and klands 
as is the case mith the 1935 Decree. The citatim of the cases of 



. Floricls, B*sb Honduras and Queensland in the Count er-Memorial 
as if çlxims were made off these coasts of the same generd character 
of Nonvay's clain in r935 is toc erroneaiis t o  require comment (see 
paras. 314, 3x7 and 333 above), 

410, The  Norwegian 'Government, in paragraph 528 of the 
Counter-Mernorial, cites a passage from Jessup by =y of a finai 
authority in support of its pretensions. The aufhority of Jessup 
is considerable, and he çertainly said that the coaçfs of the S a d i -  
navian corntries present unique features, But, unfortunateIy for the 
Norwegian .Goverment, he only regardecl these special features, 
togsther wifh Nmwcay's apparedly long and ~ k x w a ~ r i ~ g  insistmce 
o.tt its d u i t ,  as a reason for recopizing Norway's +mile Iimit. In 
other worcls, he conçidered the exceptional features relied on by 
Nonvay to raise only a question of an kistoric tiite ~ q ~ i 7 i ~ g  ~-ecogmi- 
tim and the only historic title he had in mind was Nomay's 
clairn to a +mile limit. 

 TI, Nothing ernerges more clearly from the witings of Gidel, 
Boggs and Jessup cited in the Counter-Mernorial than that they 
considered the exceptional characier of Norway's coast line to be 
material esçentially in connection with her clslim t ù  historie waters. 
None of these writers undertocik a critical examination of the 
midence on tvhîch Norway founds her historic ciairn or considered 
its practicai application ta the area now under dispute. The precise 
nature and extent of Norway's historic rights is one of the chief 
issues in the present case and, in the submiçsion of the United 
ECingdom Goverment, it can ody be decidecl in the light of al1 
the evidence submitted t o  the Court. The question of Nomegian 
historic rights is examined at length in pasagraphs 432 et sq. below. 

The "1Vomegid:n s y stem" 
(Paras. 529- 536 of the Count er-Mernonial) 

qrz. This section of the Counter-Mernorial consists in a large 
measure of a xepetition of the arguments already put fornard in 
Part 1 of the Cornter-RTernonid, They hava dready been ariswered 
fn full in Part 1 of this lieply. The Governrnent of the United 
Klngdom wihl therefore cantent itself in t h i s  place with a brief 
restaternent of the contentions there put forward which, in its 
submission, effectively demonstrate that thwe t a s  nothing "histan- 

. . cd'' or, until the Decree of 1935~ even certain about the Nonvegian 
system, apast fmm Nomay's cldm on histonç grotrnds to a 4-mile 
belt of territorial waters and to het fjords and siinds. 
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413. Before reprying to the Norwegian arguments in detail, the 
Governent  of the United Kingdam considers that iZ may be 
useful to r ~ d l  certain well-idormed and authoritative Ncinvegim 
statemerits on the subject of Nmay's  historic position wl~ich were 
made before the exigencies of the present litigation, 

' 

Professor EIjort, a former director of Fishiines. who tvas thc.head 
of the Norwegian deleption t o  the Oslo and London conversations 
of xgzq-1g25 and an acknùivledged authority on al1 matter5 affect- 
ing Nomegian fisheries, stated his opinion as follows (the quotation 
is from the report of the Ministry for Foreign Affairs to the Siorting, 
3926) : 

'"'The above report has been mbmitted to Professor Hjort \ h o  
in a Ietter dated zznd May, rgz5, states, inter aliu, "n severrtl of the 
documents transmitted to  me, e.g. a report. fram the Ministry of 
Justice dated zgrd Marçh, 1925, it is affirmecl tha t  the legal position , - 
of Norway in t h e  territorial waters question is regarded as shong, 
and, as is known, this kas for a large riumber of years been main- 
tained by many authorities with a geat knowledge of international 
law. As is known, ths  legd view is based upon the fact that during . 
the last 150 yeass Norway has consistently claimed territorial 
waters of I geùgmphical mile or about: 4 miles in breadth. IVithout 
desiring in ang way to minimize the recognition due to the admirable 
jusidical-hlstorical work which in the dne course of time has bcen 
çarried out by such men as the late Professor Aubert, the Sea 
Boundary Cornmittee of 19x1 and in particular its Chairman, 
Minister tvollebaek, Dr, Rzstad and Assessor Boye, yet, as far as 
1 am concerned, i t  Iras for mnny years Iswn a fact of greater practical 
and. actud importance in deciding thiç case that Denmark, wkich 
vas  united with N Q ~ W ~ Y  at the time wlien the important legaI 
decisiom in this case were made, has in the course of the laçt genera- 
tion in fact decided that it \vas necessary to abandon the point of 
view which Uenmwk-Nonvay had at that t h e  held. Both in the 
North Ses on the sketch of waters off the west mat of Jutiand as 
f ar a? 3ianstliolmm and in the waters round the Fames and Icdand, 
Denrnark lias abandoned the +mile belt and adopted the 3-mile 
'belt like the other North Sea cçiuntries. Ftrthermore, the Dai~ish 
Goverment as regards the same waters has elinquished the clause 
rcgarrling, the drawing of tlie base-line for bays and ijords, whidi in 
any case lias existcd from amient times in the rninds of the people 
in Norrvxy and Denrnark, It is important for our understanding 02 

the case tha t  the activities of foreip Mermen brought ahut an 
alteration in the attitude t o m &  territorial limits, in çpite of the 
f act that the sarne I egal arguments for the ancien t historical Danish 
territorial waters could be put forward as for the Nor\vcgian territol 
rial waters. This fact has already for a number of years a-ppeared 
to me as decidd pioof that the Nonvegian maintenance of territo- 
ria1 waters must in any case be eqected  to meet witli great opposi- 
tion and Little support in the international miiieac where these 
questions are decided.' "' (St. md. nr. 8 (I~zO), p. rz 1.) 

1 See obervatirinç in pragraph 58 abbve regarding this document. 



414. The Nom-egian Bllnistry of Foreign Affajrs, at the same t h e  
(1g26), after expressing the opinion that Norway had a strong 
çase for claimirig the +mile belt, expressed the folÉo-cving vie\% : 

"Un the other hand, rvith regzrd to  the quation of the baselines 
for cddating teilitorial waters, the çase is m m  doubtful. No 
dehed  principle is fomuiateil in international law regarding Base 
h e s  for cdculathg territorial waters. Tn some c s c s  the question 
has been solved in treaties betweeil foreign States, I n  athers its 
application has been decided by the national legjdation of the 
cauntrieç ccincerned and by arbitral judgments. These varioils 
,solutions. however, are to mme extent conflicting, and provide no 
adéquate foundation for the açceptancc of any clefmite prin~iple. 
In sorne cases a line double the width of territorial waters has been 
taken as a basis : this must nms=riiy rerult in varians. solutions 
since the extent of territorial waters in different cauntries is a 
vasiabIe factor. In other cases arhitrary hase-lines have been used. 
In a number of treatia the base-liiie of 10 nautical miles haç B e n  
adopted especially conceming fishery cpes tions. In some courttries 
base-lines of 12 and zo miles have been estabJished for certain 
pupses ,  Base-lincs of 12 aautical miles were also proposed by 
l'Institut cle Droit intcmational id 1894 a d  the ln ternational Law 
Association in 1924. . 

W t f h  regard to Nmegicsn territort-id waters na  g.meral regalalion 
rgardi$?g th mcalctklfim of th bm~-li.rzes hm bbem ismed. Tlaere 
exists no mie as fo fie le*hgfh to bs &en ib ths base-linm for o ~ r  terri- 
lmial molers," (Lhatl-, p. 25.) 

And then, after rderring t o  the Resmipt of 1822, the Decrees of 
1869 and 1889 and Norwegian legisliition conceming t h e  Varanger- 
fjord, the Ministry continued : 

"The eulier Territ~rial Waters brnmîssion of rgrx wbich was to  
clear up this side of the matter propsed base-lines for the Cotinties 
of Finnmark, Troms, NarcllancIs, North and South Tr~ndelag and 
c a t i n  parts of Marre County. T ~ B  baxe-iinm, which iia s m e  cases 
are vcsy jo?$g, dra.rcl?z more seiilh a aisw itli l @ c d  %?tkreds fhan an 
t h  hasis of a%y general rinci$Es. At the s a m  time, the cornmission P alço prepared tables a other base-lines for the said strctchcs of 
mat, undes the assumption that no hase-Iine stiould be more thaa 
10 or 12 nautical milns respectively." (Ibid., p. 25.) 

In the face of these sfatements can Nonuay s$iU maintain that the 
Jimits of based üpon the recommendatlons of the Commission 
of rq~r - rgrz ,  are drawn according t o  any principle, historical2y 
sanctiond ; or fhat there existecl iit 1935~ or exists now, any d e n  
principle in Norwegian theory or practice as to tbe manner in 
which base-lines should be dracvn in respect of the coaslt line in 
g e n d  ; or even that as regards bays any clear principlple exists in 
Nawagian theory and practice as to the points at which the linex 
can be drawn 7 Is àt not clear, an the ccintrary, as the description 
of the Norwegian system given in the Cou~xter-Mernoriai itself 
rnakes plain, that these lines are b w n  with a view only t o  tl-ie' 
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protection of Norway's own interests and wÏthout regard to the 
interestsr of o.thers or t o  rules of In ternational law T . . 

415, Passing now to the more detailed contentions restated by 
Nonvay, it is kst said in paragraph 529 of the Counter-Mernarial 
that  h m  time immemor;a.l the fjords and the host of islands, 
islets, rocks and seefs which protect her coash and determine the 
'structure of the fjords, have fomed part of her national territory. 
This staiernmt is an amalgam of iindisputed statemcnts and of 
tendent ious daims tvhich requires careful analysiç, 

Fi~sir, as regards fjords : the Govemrnmt of the United Kingdom 
is prepared and has for many years been prepared t o  concede that 
many, if not moçt, of the Nonaegian fiords are Norwegian natirnial 
waters. The dispute centres on the question hotv a fjord is t o  he 
defined and lirnited. It has already ben shomm that even Nartvegian 
opinion had'no fixedviews on this point jsee para. 68 ahve), that 
in 1903 the Nonvegian Government felt tbat a IO-milc ruk had 
some status in international law (para. 63 above) and tlmt the 
Commission af 1911-rgrz felt sufficiently uncertain as éo h'onvay's 
position in this matter to draw alternative lines bawd on 

(a) no limit of length : 
(b )  a limit of 12 miles ; 
(c) a Itmit of .io miles 

(see paras, 70 and 4x4 above). 

Secaled, as se&.& idands, islefç, =&ks and reefs, it haç bmn. 
showri [para. 23 above) that the clairn to t ~ a t  these as Norwegian 
li.rad territory was asserted in the Resmipt of 1745, abandrined ln 
bhe pcriod between 1759 and 1810, and se-established in the 
Rescript of 1812 (possihly passed to  make it cfear that even unin- 
habited islands and rocks belohged to Nonivay) andA fiMy by 
interpretation stated in rgo8, to cover islandç "mt continuously 
run ovef' (see para. 48 A above) but that at no time did arly 
Norwegian rescript or decree attempt to segulate tlie marner in 
which base-lins were to be draw bettveen islands or rocks. The 
manner in which this was t o  be done was regarded as uncettain 

. by the 19x2 Commission (Rapport, pp, 45-49} and by the Wnistry 
of -Foreign Affairs in rgz6 (para, 414 above). 

Third, the wards "which prote& the coast" are u s 4  no doubt 
su as t o  benefit from the decision of Lord Stowell in the Amin. 
It has already &en explaincd above (para. 289) that a proper 
interpretation of Lord Stowell's judgment and in particular of bis 
words "protection of territory" lend no support to a theory of 
the "outcr coasl liner' as put fosward by Nonvay. n e  words refer 

"e wcrd "fjwd", although primaiily r i s 4  to dmotc an indwta5crn that i i  
@ ~ p p h i c a l l v  a bajr, 2ppem sûrnatimes tu be u$ed tu denote areas of vater hctivccn 
'islauds and the mainland or betweea groups of islands. 



to the protection whicb a neutral vesse1 enjoys whm sailing close 
to the cuast: of a neutral Forver, 

Fmrth, the tvords "and determilie the structure of the f j o ~ i h "  
are apparently use'cl for t h  purpose af asscrting an historie title 
to all waters endoseid by lines drawn from islands which extend 
the boundasies of a fjord. The G o v e r m n t  of the United Kingdom 
does not açcept thiç position but con~iclerç that islands may only 
be made use of in mnnection with baselines to be dmwn acmss 
hays subject to the ro-mile rule (we para. r q  of the Mernorial). 

4x6. Paragaph 529 of the Count~r-Mernorial continues by re- 
stating Norway's daim to an outer coast lime drawn outside the 
"skja3rgaard"-~1slng again the words "naihisd appendage", ivhich 
are intended t c  attract the support of Lord Stowell's judgrnent in 
the Anne. It h a  drmdy been explained (paras. 334-364 above} 
th& even glanting Nor\vayJs right, in general, To draw her limit of 
territorial waters outside the " skj zxgaaxd" , this does not confer 
'upon her any right to use the syçtem çhe haç adopted in the 1935 
Decree, namely, of basc-lines of indefinite Iength drawn at discre- 
tion, The general theory of an "outer coast line", haç been cxiticized 
in paras. 311-333 above. 

417, The paragraph continues with a referencc-i to the Rescripts 
of 1745 a d  1812-~vhiçh have been çuficiently examined-and 
then repeats that Nosway's 4-mile daim represents a reduction on 
her previous daims. The irreletmncy of this reduction for the 
purposes of these proceedings has been demonstrated on more than 
one occasion (see para, 58 above). Tl-he paragraph concludes by 
çtating that  the lines drabvn are straight lines beiween the outer- 
most islands and islets : tl~is is certaidy the basis on which the 
lines are drawn in the 1935 Decree and it is this to. which the Govern- 
ment of thle United Kingdom takes exception. I l e  Govmment 
of the United Kingdom snbmits, in fact, that such a rnethwd of 
drawing base-lines çould onIy be justilcled by a theory which 
permits the coastal State to draw the base-lines as it wishes and 
as it conside-fs conducive to its OWQ interest-which js precisdy 
the kheory which Norway weks to establish beforé the Court. 

418. P~zragraph 530 of the Gounter-Mernorial draws a contrast 
between the 'alleged stabili'ty of tht Nowegian system 'and the 
lnconsistencies of British praçtice. I t  is certainIy nst claiwed that 
the latter has b ~ n  frce from inconsistency over the centuries. Thc 
United Kingdom lias endeavoured t o  adjust her theory m d  prac- 
tice, not onlyr to the needs of very different territories and popula- 
tions (and this entirely refutes the chuge which Norway makes 
clsewhere of undue and unredistic rigidity in the United Kingdom 
conceptions), but t o  the movements in:legai opinion acmrding to 
t h e  changes of the timt, 
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Nonvzy has, it can readily be conceded, shonh a substantial 
degrce of pertinacity in rnaintaining hes oivn viewç, but her record, 
since t h e  tirne when a serious cordict of interest arose ovet the 

. extent of her tersiturial waters, can hardly bem claimed as one of 
entire çonçistency. In ~$94. her most aritl~uritative spokesman 
(M. Aubert) said that islands cnuld nqt be açed as base-points if 
they were more than 8 miles from shore, and that it \vas an open 
qneition how the lines amss a bay should be drawri. (Se paras. 53- 
34 above.) In 1898 the Department of the Interior consulted the 
Faculty of Law on the mat ter of drawing the territorial limit and 
both the questions and t h e  r q l y  dcmonstrated the fundamental 
uncertainty of Nonvayk position (para. 39 above). In rgo3 the 
Nonvegian Government 'aased its practice, in part, on the existence 
of a ro-mile nile for bays (see para. 63 above). The rgla Comrnis- 
sim discarcled the &mile limit and, with hsitation, the ~e-mile 
limit for bayç, but apparently drecv alternative lines baçed on hoth 
ro-mile and rz-mile b i t s  ( s e  para. 424 above), The report of the 
commision was not published or acted iipon. In rgzq the Nor- 
wegian Government gave as ïts official opinion (withoüt prejudice 
Eo subsequmt revision) tliat the red lines represented the limits of 
its territorial waters (see para. 75 above)-stating that tliese lines 
had been &am according to the principles of the Decr~es of 1869 . 
and 1089 (çee para. 78 abom). In  1933 it decided to extend these 
to the blue lines and issued instructions accotdi22g1y, but later in 
thé same year issued instructions related again to the rcd lines 
(see para. gr ahove). Tri 1934 the Nûnvegim Government secretly 
issued instructions  pin to enfocce the blue I i n ~ s  (see para, 87 
abbve) and f indy promulgated the Mue lines iri 1935, assertirig 
that the% Lines, too, were drawn according t o  the principles of tlie 
33ecrees of 1869 m d  1889. Ln t he  course of these proceelfings 
Nonvay haç repudiatecl the red lines altliough their existence and 
the use made of them \vas oficially retognized by the Foreign 
Aedirs Cornmittee of the Storfing and by tlze MPniçtry of Foreign 
Aff airs, ,Does this represent an attitude of consistence which corn- 
pares so füvciurably lvith the attitude of the United ICingdom ? '  

419. Pamgraph sgr of tth'e Cciunter-ntcmoiid repeats the Nor- 
weginn daim th& the 19 35 Decree merely applies t o  one part of the 
Coast pinciples applied elsetvhere by the Becres of 1869 and ~889, 
l'he Goverment of the: United Kingdom has çhown in paragraphs 
33-38 above that the Decrees of 1869 and 1889 reflect no clear 
psinciple as t o  the method of drawing base-lines whlch is applicable 
eisewhere, bat in so fas as they refiect any psinçiples tliese are 

(i) that a State is not, merely hy 14rtue of the fact that  itç 
coast.al population may have enjoyed the use of certain 
waters, ientitled ta c l a h  the exclusive use of sirch waters 
ngainst othm nations, an$ 
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(ii) that base-lineç should be drawn by reference to "fixes" on 

land : and that the Tines deteminecl by t h e  1935 Decree are 
not in ang event drawn. according to fhe alleged principles 
ar any principle. 

4rg A. The s m e  paragraph refers dao t e  the proclamations of 
1881 and 1896 affectlng the Varangerfjord : this w a 1  however, 
specid legislation affectitig one individuai fjord and laid down no 
gened  principle. On the other hand, the fact that in the drawing 
of this line, the lirnit was çomewhat reduced in order to avoid 
conflicts (para, 46 above) shows clearly t1za-t. Nonvay recognized 
that even in the draxving of lines across thc mouth of fjords, some 
rule of international Iaw must be observeil. 

' 420. Paragraph 531 of the Counter-Mernorial continues by 
assesting that the decree which is the subject of tliis litigaticin is not 
a~bitrarily ciraxvn but b ~ l  upon this system-the system k i n g  
that- described in paragraph 62 of the Counter-iilemorial, The 
Governmmt of the United Ilingdorn wili riow prmeed to examine 
thiç claim, 

The essential characteristics of t h e  system applied are asserted 
to he! 

(11. No maximum length for base-lines, tlie length depending on 
t h e  tonfiguration of the coast and the lines foLlowing the 
general direction of the coasi. 

(s) Choice of base~lines sci as to forrn angles as close as possible 
to 180~. 

-She first comment to he made on this system is its extrerne 
imprecision. TvVhat is meant by "the genetal direction of the 
coast" ? Clearly thiç expression muçt depend for i t s  mmning 
upon the  Iength of the  individual strips of coast undw conçider- 
ation: what then Is thc rule which lndicates what this length 
rnay be 7 Thus, i f  very long çtrips, of coast are chosen, h i s  possible 
greatly to restrict the numher of base-lines : in fact, it is possible, 
using a smalliscalc &art, snçh aç that ccintained in Annex z, 
No. a, of the Counter~Mcrnorial, ta draw as few as thirteen base- 
lines from Utslra-{south of Bergen) ta the N0rt.h Cape, al2 of tthem 
departing to a smaU extent only from the angle of 180°, Such 
lims are no doubt very long, but according to  the Norwegian 
s y s t ~ m  there is no limit on the length which may be zlsed. What 
t hm w ~ n l d  prevent, acmrding to the Narwegian system, thc use 
of these lines even longer and mclo~ing more waters than the  
"blue lines" ? If the Nonvegian contentions are valid, the 1935 
Iines cannot brii t&en as the h a 1  ljmit of Nomcgian cbims :! at 
any time, if a different viem of her '"egiiimate interests" were 
taken, these wotrld be capable of a forrnidalsle degree nf extension. 



421. The above argument, it may be said, do& not take proper 
accout of the  configuration of the coast and it is necessaq to 
look a+ the toast more closely on Iarger scale maps. The Govesn- 
ment of the United Kingdom agrees and will nuw proceed , to 
examine h01v far, on a realistic approach tçi the coast, and therefsre 
uhng charts of a scale suitable for use by fisherrnm and other 
persans likely to  navigate in  costal waters, it is true in any xnse 
to Say thrit the 1935 Jines follow the @nerd direction of the coast. 
In the view of the Gevernrncnt of the United Kingdom they do 
not do so as the following examples show. (References tta base- 
points are, except ivhere ofierwise mentioned, refermees ta the 
1935 base~poi~ts as sshown on the  charts i n  Aiinex r of the Counter- 
Memorial) : 

(a) Between points ar and 12, a distance of 39 miles across 
Svzrholthavet, the blue line does not follow the  general 
direction of the coast. 

(b) Bet ween points 18 and 19 the red h e  is a nearer approxima- 
tion to. but even this departs substantially from the 
mneral direction of the eoast. 

(cJ k tween  points 19 an à 20 the red line is a nearer approxima- 
tion to the general direction of the coast. 

(d) Betlveen points 20 and 22 the blue k e  follows aeither the 
general direct ion of tlie coas t mr t h e  so'called "out er càast 
line'" Point  21 i3  a rock awash about 8 miles from the 
nearest idet a ~ i d  ço shodd nrit be considered as  part of . 
even the '"outer coast line". The red Eine behveen these 
points forrns a nearer approach to but is diII a substantid 
departitre from the general direction of the coast. 

(e) Between points 25 and 26 the biue line follsws neither the 
g e n e d  direction of t l ~ e  coast rior the "outer coast lirz". 

(f) Between points 30 and 31 the bltrrie line does not follm the 
line of the mainland nor the "outer coast line" of rocks 
and islets. The line shodd Eollow the c o a t  of Anddy and 
then take a natural closing line across Gavlfjord 

(g) Bettveen p o i n t s . 3 ~  and 33 the  red line (chart No.-? of . 

Anaex 2 of the Memûrial) is a neawr approximation to the 
general h c t i o n  of the coast. 

(h) Bctween points 34 and gg (a distance of 25 miles) the blue 
line neither fohws t h e  geneil  direction of the m ç t  nor 
thc "outer coast line" but crosses the entrance to the bight 
in ~vhich are Eidsfjard, Hadselfjord, Grimsoyçtraumen, etc. 
The red line (chart No. 7 of Annex z of the Memorial). is 

, 
anearer approximation,to but stillambstantial depsrture 
from the geuerd direction of the Coast. 

(il Betwcen points 38 and 39 the blue line follows the gecral 
direction of the coast but is some r+ miles distant fmm 
it for some rz miles, 
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(j) Betn~ecn points 39 and 41 the Ad h e  (chart No. R of 

h n e x  z of the Rfemorial) is a nearer appr~xmiation to 
the gemsaI direction of the coast, 

(k) a t w e e i i  points 46 and the hlne Iine follows the direction 
of the "outer coast line". 

la addition, as is shom in detail in the amaEysis of the blue line 
in Chaptm V below, the blue line consistently fails t o  t ake account 
of the natuml liinits of fjords and sundç- 

422. The above andysis shows, in the mbmission of the Eovern- 
ment of the United Kingdom, that, even =unjing a Nonvegian 
system, based upnn the Decrees of 1869 and 1889, to he estabfished, 
of the character set ont in paragraph & of the Caunter-Mernorial, 
the lines drawn by the 'TortveGan Govmment do not eonform 
tci it, It is thmefore inexact [O claim, as is asserted in paragraph 531 
bf the Çounter-Memûnd, that the decree in qttestion in thiç case 
follùws from the previous decrees. On the c a r i t q ,  the lines 
drarm by it are t o  a great extent arbitiary lines nrhich do nat 
ccinfom to aay nilt-this point will be further ill'ustratated in 
Chapter V bcIow by rcftrences t a  the Iines drawn açross the 
mouth of fjords. The Governent  of the U n i t ~ d  ICingdom has 
already rernarked (para, 61 above) on the pressure which was 
being brought izpon the Norwegia Govemrnent fsom 1906 
onwards to expand its territorial tmters in order to exclude the 
aptratiom of foreign hshermên, and (paras. 8 r and 86- 93 a bovc) 
upon the steady extension of the Nanvegian claimç, It maintaks 
its contention that the 1935 Decree represents a determination 
of the lirnits of territorial waters, not based upen any legal principle, 
but on a plicy of expansion in the exclusive inkerest of the çoastal 
State. 

423. It is claimed (para. 5gr. ufi the ~orrnter;Memorialzl) EhaZ the 
"unity of the Nonvegian systern" has been underlined in decisions 
of the Monvegian courts. The Governen t  of the United Kingdom 
ha$ aiready sefersed (paas. 28-34 of the Mernorial ancl para. 82 
of this Reply) ta the case of 'the De&cJdand, de&ded Iri 1927, 
which shows that the Supreme Court, basing its~lf on fhe opinion 
of Dr. Rzstad, a t  that  time cohsidered it far from certain ho: 
baselines ought ta be drawn in respect of an m a  of the coast: 
n d  covered bg the Decrees of 1869 and 1889. In the Loch Torrido~ 
case (para. 39 of the Mernorial and para. 84. of this Reply), the 
Court, apad from finding in favaur of a particular line, which 
was the line contendecl for by the Nonvegian authorities, did 
nothi~lg more thm express the opinion that thme was no rule 
of international law that a basellhe across a fjord must nût exceed 
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. zo miles in fen& ; it did nat refer to, or approvc, any Norwegian 
"system". In the St, JusZ case (paras. 45-46 of the Mernorial, 
para. 85 of this Replvj, the majority of the Coizrt fovnd in favour 
of the prosecution's fbe, basing itself upon the report of the 19r2 
Commission ivhich at tkis time (1934) the hTomegian Government 
had dwided 20 accept, and it is not disputed that the rnajorjty 
opinion foUo~vs a line of reasoning which anticipates, in mmly 
respects, the arguments put fo~ward in this case. lt will be appre- 
ciated, hotvever, that the decisiün was given only short1y béfore 
the promulgation of the 1935 Decree, when Nonvegran informed 
opinion was aZready prepared to acceyt the lines laid d o m  thereby, 
that the Court had before it the Rapport of 1912 (including, it 
appears, ' the commission's recommendatioris regardhg baserlines), 
and that even so tmo judges dissented from tlie majority's view. 
The Govemment of the United Ringdam, as ha$ already been 
stated, protestecl strongly agairist this decision, 

The Govemrnent of the United Ringdom is not m a r e  of any 
other cases (ather than perhaps the case of the Lord Roberts rvhich 
mTas anly concerned with the Varangerfjord) vhich are claimeci 
by the Norwegian Government as '"inderlining the unity of the 
Norwegian system" and submits that the decisians referred to, 
as a whole, Iend no positive support to the  Nor~vegian contention. 

424. T h e  Norwegian Governent  further relies on cornmunica- 
tiam t u  foreign govementç and on tlie Rapport of 1912. The 
Government of 'the United Kingdom has fully examined the former 
in paragraphs 40~45 of this Keply and does not propose to repeat 
the arguments there put fortvard. The Rapport of rgrz has also 
been discusçed at length in paragraphs 67-70 of this Reply, and 
it has been shown that the Rapport itself drew atterztian to the 
many uncedainties outstanding in the Nonvegian system of 
delimiting territorial waters, The Government of the United 
Kingdom has previriuçly cornmen t ed on the conspicuous rduct ance 
of the P J O I U I ~ & ~  Governent to piablisk m irnplement ihe recom- 
meiidations -of the cumrnissi~n. 

+ 425. The preamblc tù the Decree of 1935 i s  next cited as sup- 
prirting the Nanvegian claim. The prearnble no doubt contains 
in summxry f o m  a staternent uf the Nonvegian case in support 
of the decree which Is rlevd.oped at length in the Gounter-Mernorial, 
It would be remarkablc if the vdidity of a demee couLi be sup- 
port& by the mere i$sc dixit  containd in the decree jtself-. I t  

. Is on the contrary incumbent on the Nomegian Government to 
show-as it attemph to show by t h e  Counter;Rlemofial-that 
these daims so stated can be sirpported in fact and in law, 

The Governrnent of the United Kingdom haç, in façt, Aready 
refuted both the claim that the 1935 Decree is in confornitg with 
the Decrees of 1869 and 1889 (see paras. 33-38 and 78 above) and 



that the  rgj5 Iiecree 2ç justified by the need to psot~ct the vital 
interests of the Norrvegian population {see paras. g and so above). 

The Governmerrt of the United Kingdom, of course, entimly 
-rejects the in f r o r m  argument which follows-to the effect that  an 
attack on the 1935 Decree involves the tvl~ole h'onvegian "system" 
and a11 the legal and administrative measures based upon it. f i e  
attack on the decrte only invalves the waters between the pecked 
b1ue lines and the yecked green lines on the chartx in Anne>: 35 o f .  
this Reply, The Norwegian arg~irnent assumes the çorrectness of 
precisely that hypothesis whiçh is denied by t h e  United Kingdom, 
namely, that there exists a complete Norwegian system from which 
ail mesures, including the Decree of 1935, are derived. The Govern- 
ment of the United Kingdom completely denies t h ~  existtnce of any 
such unified systcm ; its argument Ui Part: I of this Reply \vas 
directeil tu show that  thc various Nowegian legislatiue and admin- 
istrative meastires h m  1745 t o  1908 n~i ther  are wholly consistent 
nor provide any niles (except the ru2e u tto a +mile lirnit) on which 
the Decree of 1435 tan he said to have been based. The Demees of 
1869 and 1889, which the Norwegian Governent cornplairis have 
been-"'left in the shade", have been fully examined in this Keply. 
The Government of f h t  United Kingdom has not been concerned 
directly t o  attack +hem, because their vdidity is not an issue in the 
preçent case ; but it hopes that it has made clear that it does not 
accep-t: and never h x  accepted theçe demees as doing more tEan 
p~escribe partimilar limits in an individual area (to wbich lirnits 
admittealy Nerway rnay have by now estabLished a pmscriptive 
right) and in particular not as lttying down any systern for applica- 
t ion e1sernt.h ere , 

Any finding by the Court that the lines laid down in 1935 exceed 
rwhat is permitted by law can coi~sequerttly not affect Norway's 
rights established undm the Bcrees of 1869 and 1889 ; cerhiiily 
cannot affect Norway's e h t s  declased over the Varangerfjord since 
these are admitted, or ?ter rights over the Ves-jord within appro- 
.priate.Zirnits since these also are admitted ; and finally wouId ltave 
al1 the Nowegian legislation (tvhich caiistitutes the majority of 
Norwegian enxctrnents) çvhich define Norwegian poLicy "'mithin 
territorial waters" intact and fully applicable wifhin the area of 
"territorial waters" defined by the Court. 

Nomay's dwta~l tce to make Rnmn h e ~  "system" 
4.26. Paragraph 532 of the Counter-Mernorial seeks ta show t h t  

the Norwegian system has been known fox a, long period. This 
statement was evidently recognized to go too far since the second 
sentence dates that no dûuI3t the precise limita in the area covened 
by the rgyj Decree were ûnly defrriitively laid d o m  by that decrm. 
Not onEg is that the case, but it will be remernbered tha t  over a 
long period of years the Governmmt of tbe United IGngdorri has 
been u~uccessfully pressing the Norwegian Government tci make 
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the Law of 13th Septernber, r83o (-4nnex 13, No. ro, of the Counter- 
Mernacial)), merely referred to "Norwegian t emîtor id waters" ~vith- 
out çpwifying their mtent. The only mceptions t a  thls mTere the 
Decree of 1869, which defined territorid waters for Ssndmare and 
which, it skiould bt noted, ornitted from this definition certain bmli.3, 
admittedly exploited from ancient fimes by Nonvcgian fishermen, 
on the grounds that an extension so far of territorial cvaters could 
not be justifred ; the Demee of 1889 applyirig t o  Rornsdal ; and the 
proclamations of 5th J r t n u q ,  1881, and 17th Yece~nber, 2896, 
relating to the Varangerfjord. T t  I s  quite inaccurate to Say that  
Nonvegian legislatim assurecl ta  Nonwegian fisliemen a monopoIy 
a£ fishing in the waters declared to be territorial waters hy the 
Decree of 1935. 

Secondly, as t u  custom : it b s  already been pohted  out (para. r7 
above) that a practice cleveloped hy individuais to fish in ceriairi 
areas of sea cannot of ltself confer upon the Nowegian State any 
rights under internahona1 law against other States. And moreover 
there is no evidence of any custom under which the disputed a ras  

- of sea tvithin the area covered ,by the 1935 Decr& wrere reserved 
for exdusive use by any particulas communities of Nonvegiail 
fisbermen. 

ThirdIy, there is no justification for asserthg thaf the United 
Kingdom has irnplicit ly admittcd "the international validity of this 
state of affaisç". Apnt from the disputes which m s e  during the 
e ign  of Queen Elizabeth (sixteenth century) , rvhen British fisher- 
men, supportecl by the Queen, repudiated Ncinvegian claims t o  a - 

moriapoly in Norwegian maters, thé international' validity of Norwe- 
gian clairns in the tvatm with which ths case is conçerned never 
came in question uniil 1906 and thereafter the United Kingdom Iras 
continuously wfiaçed to reçognize Norwegiam daims to appropriate 
any greatcr extent of sea than is properly comprised within terri- 
torial waters. 

The Norwegian argiiment under this head would, in fact, only be 
valid if it led to a daim on the part of N o m y  that  ail the waters 
conçerried x7ere "historie waters"'. The mere fact of user of cestain 
waters (even amrning this is proved) withaut m y  evidence of exclu- 
sion of other States, -or any evidence of the acquiesçence of rither 

' 

States in such exclusion, cmnot establish such a c l a h  and, as wilI 
be sholvn in the next section of this Reply, Norway does not bring 
fonvmd the neçeççary elernents for an establishment of a c l h  of 
this kind. 

The Government qf the United Kingdom has already suffiçiently 
cornmented on p a ~ a ~ d p h  535 of the Counter-Mernorial in para- 
gnph q8 abve.  
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43" Paragaph 536 of the Couifter-Memorial opens with the 
position, the truth of which is assumed withaut proof, that the 
operations of the British traders were disastrous for the caastal 
inhabitants. Tt has ahady  been shown in.parapph 9 abox-e that 
this iç not the case and that the Nonvegian Govemmerxt, in the 
report of its own cornmittee set up in 1947 (extracts from the report, 
dated rwg, are given in Annex 28 of this RepZy), haç reeognized 
this fact ; aiso that Nmvay's own trawling activities may properly 
be extended. 

The Conter-Mernorial pmceeds to  refer again to the conversa- 
tions of 1924-1g2~ and to clatm that it has r e c a e d  ermrs of k t  
and of lnterpretation Tn the DIemorial. ïZie Government of the 
United Kingdom is content to &et ivithuut further cornent to 
paragraphs 73-80 of this Reply and to leave it to the Court t o  decide 
wherc these errors lie. It rrepeats that it does not seek and never has 
sought to make use of these conversations or of the information 
provideci in the course of t h m  as evidence of a bindirig agreement 
on the part of Narway as to the fixing of territorial hmits. It bas. 
anly k e n  co~icerned to point to the progressive chratter of the 

. NonvegiancIaimsandtheinconsistencyandhesitamcyonthepart 
of the Norwegim Gvenzmcnt in advancing t hem. 

It c o n h s  once more that it has no desire t o  use agailid Norway 
any concession or Ieaiency whtch Nornray may have shown in apply- 
ing the Decree of r955 &ter it pramulpted-that is to say 
after Norway had clearly defined her clalms. The same principle, 
however, does not apply to the anterior period-from 1goRrg3 j- 
whiIe Nonwy's attitude tvas undetermhed, 

Norway's chim to an histmic titk 
(Paras. 537 to 575 of the Coui~ter-hfemorial) 

PvebiiaZntz~y çmsideratimc (Cornter-Mernorial, paras. 537-540) 

432. The Norweghn' Goverriment, In paragfaph 537 of the- 
Counter-Mernorial, contends that in any event Narway's clxàm tzi 
the waters encloxd within the base-lines of the 1935 Decree is 
justifiable under the theory of historic waters ancl in succceding 
paragraphs e~amine.s the elernenfs of this theory. It begiaa in para- 
graph 533 hy arguing that the concept of historic waters is linked 
ta what Norway c d s  the rigid systern of international rules irnpos- 
ing strict and mechanical limits on the maritime Territory of a State. 
It quotes a dictum of Gidel ttl the effect that thc theory of historiç 
waters acts as a kind of sadety-valve t o  the general ruleç for the 
delimitation of territorial w a t m .  T t  declares tha t  i f ,  llke Norway, 





thc delimitation of maritime territory. The reason is that hr; 
regards the ruks for  the delimitation of a State's coastal waters 
as essentially a compromise between the iiitemts of the caaçtal 
State in acljacent waters and th.ase of the cornrntrnity of States 
in the high seas and as therefore involving the elment  of express 
or tacif acquiewnce of other States in the daims of individual 
States. l'he Nonvegian Government, in p q r a p h  185 of the 
Counter-Mernorial, pays lip-service t o  th? doctrine that the 

- cuçtomary la~v of maritime tetritory is a compromise betrveen 
the freedem of the seas and the interests of coastal States. But a 
verv large part of its xrgnmerit in the Counter-Memorfal is devoted 
to  denving the' existence of any criterion for the legitirnacy of 
claims of a coastd State save the interests of the coastal State 
as conceived by its oja i  government at t ~ y  giveri moment, The 
Nn'orvvegi-ian &3ve~nment in itç argument persisteiitly refuses to 
regard. the interests of other $tates in the baundaries of the high 
seas as of any relevance in determining thc limits of a coastal 
State's maritime territory. 

The @ae fatftdion of bh wks of C U S $ Q ~ ~ ? ~  law c o a ~ m i ~ g  tke h%ik.q 
of madzwe tc~.$fory md the tkemy oJ hi~aorzc waters i s  tu  express 
f Jg greatesj comwon wedszfire 001 agrem~mt R * M O P L ~ S ~  StaCes. 

434. The Norwegian Goveniment, as will Ise sliown, pursues its 
atternpt ta empty the customary law reIating ho maritime territory 
of al1 its restrictive content even in its exposition of the theory 
of historiç waters by disputhg the relevançe of the acquiescence 
of iither S h t e ç  in an historic claim. It is therefore necessary 
hriefly to r e c d  the true functionç respectively of the general. 
zules of customary hw deterrnining the limits of marithe: territory 
and of the theory of historic waters. 

The limits of maritime tersitol-gr under the riil& of customarj~ 
Jaw, as Norway ackn oiyvledges, zepreçent essentiaily the .Iine of 
compromise between the freedom of the seas and the interests 
of coastal States. The function of the c u s t o r n q  rdes ir therefore 
t o  express the greatest comrnon measurc of agreement among 
States fiorri the double p o i ~ t  of vietv of their interests as coastal 
States and of their interests as uses of the  high seas. Thi. point 
is emphasized by Gide1 in discuçsïng the width of the territosid 
sea (op.  cd. ,  Vol. III, p. r p )  : 

"Ladistance servant d'expression au domaine d'eiuercice des droits 
de l'fitat riverain sur ses eaux adjacentes, ne satrrait procéder que + 

d'une fixation anpirique : la distance susceptible de rkaliser l'accord 
nc peut &tre que celle qui assurera un ajustement satisfaisant entre 
Ics in tErEtç  de chaque Etat considéré tour à tour comme riverain e t  
comme utilisant lm espaces maritimes autws que ceux situ65 dans 
le voisiriage immédiat de ses cûtes. 11 serait vain de prétendre 
rechcrclier par le raisonnement qtielle peut etre cette distance." 



That such is the function of the cristornary niles 'follows auto- 
maticallg from the mosl fwdameatal norm of international law 
under rvhich its rules resull irom the consent of States, Thus, 
the generd rules of customary law governing thé delimitation of 
maritime territory express the greatest common measvre of 
agreement as t o  the houndaries atike of the high seas aed of 
coastaX. territary. The existence of these pneral ruleç serves itself 
as co~iclusive yroof of the acquiescence of au States in clairns t a  
coastal territory which do not excecd the limits prescribed in 
the rules. 

43 j. The rjnited Kingdom Govefnment in pamgraph rze of its 
Mernorial has set out what it conceives to be the generaI rules 
of crzstomary larv for the clelimitation of maritime territory, which 
are applicable In  th^ present case, Customsry law, the Codification 
Conferencc having falled, does not go so far as to forbid the assertion 
of a c l a h  which exceeds the limits prescribed under its generd 
rules, But such a clairn is prima fncie a c l a h  to appropriate an 
area of sea which a t h ~ r  States consider to be Iiigh seas. Such a 
clailn is prima .fa& encroachment on the: rîghts of other States 
individmlly to lrse and enjoy the 'waters appropriated md to 
exercise an exclusive sovereipky over tlihr own shipping \vitlin 
those waters. Tlie açquiescence of other States in such a claim 
is therefare necessaq and cannot be taken for grmted.  Conse- 
quently,, when t.he claini is invoked against another State, the 
acquiescence of that State  in th: d a  I-ias tu be particdarly 
and &rmatively proved, 

ZLhe $ra'aciflal /afiction O! f k e o v  of hislo~ic waiers a's €O -sze$fify 
the mani of c x ~ ~ a s  evidence oj  the acqukscs?tce of oilter States 

436. The thtory of historic waters relates sirnpy t o  the proof 
uf the accluiesccnce of other States in a claim excetiding the 
generally recognized Iimitç and ils finizcifaE f i t s z c t i m  is io saqh$Zy 
Ihs wani of ex$ress evdeazce of the aq~ciescenct? of the fiauticutar 
Stafe against witich the daim às invoked. Of course, this State may 
have bomd itxlf expressIy to mognize the excessi~re cfaim eltber 
by treaty or bgr art unilateral o c t  recogsiizing the clah, and a 
c l a h  t o  an area of sea resting on successive treaties with several 
States is no cloubt ail historie c l a h  ; but there would have been 
no aeed for a fheory of historic waters if only waters covered by 
express acquiescence were to be included . Frequent 1 y, however, 
evidtnce of express acqui~scence hy the particular State is lacking 
and then the c l a ima i  State is entitled, if it can, to raise an 
inference 'of the general aquiescence of other States, by proving 
the hisioric charader of its daim by long usage, The histcirjc 
element is tlius relevant pr~i se ly  in regard t o  the acquiescençe 
of other States in am appropriation of maritime territary ~FZlich, 

39 



apart from the acquiesceme implied from long usage, they would 
be entitled to  ségard as an invasion of thcir rights. 

437. The Nomegian Govemment in paragraphs 539 and 540 of 
the Cornter-Mernorial rnakes two points concerning the theory 

- of histwic waters : , . 

(a) thxt the theory is not confmed to historic bayç but Fxtends 
t o  ail other ~mterç capable of k i n g  indtided ~vithin the 
maritime territory of a State; and 

(b) that the rSle played by iisage in the theary of historic 
waters is not clear. 

, The first point is developed in later paragraphç of the Counter- 
Mernorial and it is t o - ( b ) ,  the impo~tance of "usage", that the 
Nomegdan Governinent first addresscs 'its argument. In effect, b y 
an examination of Statél practice, doctrine and t h e  work of the 
1930 Conference, it seeks to show that the element of "usage" 
in the thcory of historic waters is not international usage but 
the national mage of the dairnant State and that the acqniescence 
of other States in the national usage is nul: necessary, n i e  Nor- 
wegian Gsvernment, in paragaph 540' before proceedhg to  this 
examinatim, takes as the text for its exposition of this thesis 
the remarks of the United States delepte a l  the eleventh meeting 
of the Plenary Cornmittee in 1930 on territorial waters' and the 
tems  of the nile for historic waters proposed by the United States 
delegation. Tt ma, lionlever, be more logical tu examirIe the attitude 
adopted by the United States delegation lp rg30 towards the 
probtern of hiiistoric waters in connelrtion with the work of the 
Codification Conference (para. 463 betow) and to consider t he  
instances of State practice before considering the Codification 
Conference, It will then he çeeq that the  work of the Cad&cation 
Conference, taken as a whole, provides na wanant for the thesis 
of the Norwegiail Govemrnerrt conmrning the rMe played by 
purely national usage in the theary of historic araraters, 

(Paras. 5'41 to 547 02 the Counter-Mernorial) 

438, The first precedent, cited in paragraph 54r of the Cornfer- 
Mernorial, is the United States daim to Delaware Bay, wbich was 
r e c o w e d  in 1793 bjr Great Britain and France as a result of the 
capture of the Erlglish tres5e1, The G~afige, ùy a French tvnrship 
inside the bay. Extrach from the well-known opinion of Attomey- 
Gened Randolph are given in the Counter-Mernorial fmm ivhich 
the Norn~egian Govemment dram the foliowing conclusions : 



(u) Thé Attorney-G~nerd dW not comicler the P&+otialitp of 
Delaware Eay t o  reszilt ody  from usage but frorn a combina- 
tion of Çircurnstances in regard to  lvhich ilsage provided an 
impmtmt confismalion of other c~midërafiom, geohPInic;ll, 
economic and political. 

fbJ He consiçlered f i e  usage t o  be established by reference 
sirnply to the attitude of t h e  local Sovereign, that is. of ifthe 
United States and, before the United States came h,to 
being, of Great Britain: 

{c) H e  made no seference to the attitude of foreipgovcnimennts 
and the acquiescence of France in the United States daim 
was in fact oniy given aftenvnds when she rcleased the 
English vessel. 

In ~ 7 9 3  the modern rules for the delimitation of marithime terr i tory 
tvere in their infancy md the d e h i  tion of the phciples detcnnining 
the territoriality of bajrs had scarcely begun. XE was not, 'tlierefore, 
trs be cxpected t hat Attorney-Generd Randolplz woiikd give full 
expression tto t h t  subscqu~ntly developed modem theury of hlçtoric 
waters as an exception tci the general niles for the ddimita tior- of 
maritime territory. If, as is statcd in the Couter-Mernoriai. Dela- 
ware Bay is now t o  be regarded as one of the çlassic examples of 
historic waters, its canoni7tjon as a classical precedent dates from 
a much lat cr period t han thaf of At tomey-General Randolph's 
opinion, Consequently, it Is really somewhat striking that, contrary 
to what is said in paraexph 541 of the Counter4vIemoxial, Attorney- 

. General Randolph in his opinion gave so much attention to the 
. . attitude of other States .to the United States claitn. Thus arnong 

the "essential facts" listed in the first extmcts ci& by the Nor- 
~vegi~ran Governrnent he emphasized : 

"That tl-ie Delaware dom aob ieud fvom t h  seu $0 the dominions of ' 

1k9t j o r e i p  fiatiori,; 
That, fram the establishment of the British provinces on the 

b a h  of t h e  Delarvart: to the American Revolution, it was deemed 
the peculiar navigation oi the British Empire ; 

That, by the Treaty of Paris, on the third day OZ Septernber, 
1783, Hls Bsitaanic Majesty relinquished, wdh the firi* O/ F~uncc,  
the severcignty of those povinces ...." 

And, again, in the second extract cited by the Nomegian Govern- 
ment, he said : 

"These rernarks may be enforced by asking, What wation can bp: 
injwed in iCs riglabs, by tht Delaware bc2ng wfi@@ria-ted do the Unitcd 
States And trr what degrec may not the United States be injuted, 
on the contrary grriund ? Ii ctro~mu.nicatas with no joveig~t dommion ; 
n o  fersig* mation h s ,  evm b e f o ~ ~ ,  E X U C ~ P I J  a comw~niiy of rigttlr W it, 
as if iil! wcre a muin sea: ; under the former and present Governments, 
the a x e t ~ s i v e  jurisdiction has k e n  asserted ...." 



The italiciz~d tords in the a b v &  extracts frorn his opinion 'show 
that the Unitcd States Attorney~Gcneral evm at that date did 
not by m y  means neglwt the attitude of other States towards the 
United  tat tes daim oc disregard .the international aspects of thc  
usage in regard .EQ Delaware Bay. However, the short anscver is 
that it is not Attorney-General Randolph's opinion ivhich makes 
Delaware Bay an historic bay but the fact that the United Kingdom 

O andFranceatonceacqniescedinthedaimandotherStatesthere- 
&ter. 

439. Tn paragaph 542 of the Criunter-Rfemorial the English 
case of Regim v. Czta~ni~~gham (18jg) concerning the Bristol 
Channel, which the Norwegian Government cited in connectioil 
with bays, is again invoked '. The Norwegian Governmest empha- 
sizes that in relevant passage of his judgment Chitief Justice 
Coçkburn does not concern .hirnself 1~4th the attitude of other 
States. That i5 true. But it is perf&ly understandable that in 
Regina- v. Cti+t~ir,ghnm the Court çhwld ilot in its judgmént have 
directed its attention to international consideratiom. The crimes 
had h e u  commi tted an a f oreign rnerchar~t ship which rvas lying in 
the roadstead of a British port weil witizi.pt 3 miles frrm tlze skwe. 
The statiiç of this part of the Bristol Channel came iri issue because 
.the t r ia is  ivcre htld before the Courts of Cpmrnon Law whiçh, 
before the p~"lgof  the Territorial Waters Jusisdiction Act, 1878, 
11ad jurisdiction only if the waters c o . i m e d  for?ned +ad O# the 
adj&-nt Cozmty of Glamorgan, If the area Jvas not within tlic 
body of a county (if in other wcirds the waters cvere not a bay, i,e, 
internai waters-but xwre territorial waters), then, although the 
Cmum had jtrrisdiction so far as international law \vas concemed, 
.the Crarvn had not conferred such jurisdiclion on the Engiislï 
Cornmon Law Coitrts. (See paras. 145-"46 above, on the siibject of 
the Territorial Waters Jurisdiction Act, 1878.) Moreover, the  Bristd 
Channel at the pain t wliem the crimes were commit ted is no more 
than ro miles wide and the general mle of internatiand,ia~v gotrcrn- 
ing thc iemitaiality of bays had not yet been dcfined in ~ 8 5 9 .  
It is. not therefore surpriskg that the Cuirrt shodd have directd 
its attention to the jurisprudence of the cornmbn latv to Lord 
Hale's test of the range of vision, 

Th Comceptimt Bay case (1877) 
440- 'I'he next precedent, cited in paragraph 543 af the Çounter- 

Mernorial, is a passage from the weU-hown judpeat of the Rivy 
&uncil concerning Conception Bay in Di~eci  Unit.& States Cable 
Ca, v. A ~ t g l o - ~ 4 ~ ~ ~ c & t l z  Telegraflh Co. (1877 Law Reports z, 
i The substance of this case i s  explaided in para, 135 Of the Umtd XCingda's 

MernoLial, e ç ~ c i a l l - ~  m Eodnrite No, rr, p. gr, VoI. 1. 



Appeal Cases 394). The Privy Council in this case baxd the British 
title to, Conception Bay in Nedoundand expessly on historic 
grounds and the Nom~gian Government concedes that the theoy  
of historic waters appears more trisibly in thiç precedmt than zn 
those dealt \vit h in the prevloüs paragraphs of the Comtcr~hlerno- 
d. The Norrvegian Government, however, makes a somervhat 
equivocall comment on the Ianguage of the judgmest when it 
says : "'On constatera que la Colu ne soutient aucunement que le 
titre historique soit le seul qu'on puisse invoquer p u r  justifier la 
territorialité de la baie de Conception. Eile admet que la territa- 
rialitd  de^ baies dbpend de divers facteurs, parmi Ieçquds leurs 
dimensions et leur configuration jouent un sole important." If this 
comment is intended to convey that  the Court regarded t h e  territu- 

. riditg of Conception Bay, a bay ovcr 20 miles in width at the 
mouth, t o  be justifiable itprt: from a4 historie title, it p e s  beyond 
the langtzage of the judgment . Moreover, the comment obscures 
the clear acceptance by the Court of an histonc title as a disSi?$d 
and exce$tioaad çwomd of jwtiz'fihtion. T h e  preceding paragraph of 
the j u d p e n t ,  whicli is essentid t o  the understanding of the 
passage given in the  Cozuiter-Rlern~irial, reaclç (&id., p. 419) : 

"Zt s e m s  generalIy agreed that where the configuration and 
dimeilsions of the bay are such as to shew tliat the nation occupying 
the adjoining coasts also accupies the bay it is part of the territory ; 
ancl with this iclea most of the writers on thc subject refer to defensi- 
bility irom the shore aç the test of occupation ; some suggesting 
therefore a widtli of one camion-shot from shore to shore, or 3 miles ; 
somc a çmon-slmt from each shore, or 6 miles ; some an arbitras. 
distance of 10 miles, Al1 of these a e  d e s  which, If adopted, tvould 
excltrde Conception Bay from tlie territory of Newfoundland, but 
also \vould have exduded from the territory ~f Great Britain that 
part of the Bristol Ghannel which in Reg. v. C~la~ingknm \vas 
decided to be in the Couiity of Glamorgan. On the other hand, the 
dipIomatists of the United States in 1793 çlüimed a territorial 
jurisdiction over much more extensive bays, and Chancellor Kent, 
in his C.ornmentaries, though by no m e u s  giving the weight of his 
authiririty t o  this claim, gives m e  r w n s  for not cornidering il: 
altogether unrcawnable." 

The addition of this paragraph makes it clear that the Priv y Council 
rec~gnized (a3 that t lie gerieral rule detemining fhc territoriality of 
bays concerned th two dm~ats  of config%raiio;on uwd diwnsion ; 
( 6 )  tllat the dimensional test of a bay accepter1 as territorial under 
the general ruEe rvaç in 1677 not yet finally settled but that the tests 
suggested'by most ~vriters wevld exclude Conception Bay ; and 
(c) t h a t  it was unneceçsary for the Court to 3ay down a gencral test 
Ixcause Conception Bay £el1 tinder the difkrcnt and exceptional 
principle of historic waters. The Court did not refer to Grsat Bnt- 
ah's historic title as rntrely an additional clemerrt confuming a 

- title valid on other gaunds. On the çontrarjr, it regarded the hidoric 



title as a distinct grauriil for justifying Great J3ritain's daim whetkev 
or nol: if was valid w d i v  the g m l a l  Faw. 

T h e  idorcvegiarz Govwnrnent makes a further comment iipon the 
langirag~ of the judgment: of the Privy Council : 

"Les juges constatent que le Gouvernemmt britannique a 
kxerc6 son autorité sur la baie de Conception ri for a long p e n d  i, 
et que cette attitude a requ l'assentiment des autres nations, cle tcUe 
sortc que la baie a &té exclusiwrnent occupée par lui. Lc point de 
vue des gtats étrangers entre cet te fois en considkration, mals on 
le ciécluit plut6t de lem abstention que d'un acquiescement formel 
et spécial aux prétentions de la Grande-Bretagne sur Ea baie liti- 
gieuse. Les é l h e n t s  de preuve positifs sur lesquels la dkcisioa 
s'appuie sont fournis par la pratique de ta Grande-Bretagne, par 
les maures d'ordre interne qu'elle a prisès et notamment par les 
actes du Parlement." , 

The comment is correct that the Court adduced no fwmal or ipecial 
acquiescence on the part of utber States. If these 'Rad been famai 
acquiweace, there would Iiave been no n e 4  to infer acquiescence 
from coriduct, But it is t o  be oherved that t h e  Court did in fact 
make mention of the Treaty Of 1818 witli the United Stata and 
that in a later passage it ernphasized that the  British legislarlion 
asserthg juasdiction over the bay in pursuance of the treaty kvas 
expressly frarned t a  appIy not merely to United Staies nation& but 
to ail foreigncrs (ibid., p, 421) 1 

"It enacts .not merely that subjeds of the United States sI-iall 
observe the rmtrictions agreed on bg the convention, bnt tliat aii 
persans, mot being naturai-born subjects of the King of Great 
Britain, s h d i  observe them mder penalties." . 

Again, the fact that the Court cieduced the acquieçcence of other 
States in Great Brjtain's clatm primarily £rom tkeir inaction in face 
of the British assartion of dominion does not mean tl~at the Court 
attached Little weight t o  the acquiescence of 0 t h ~  Statts. On the 
cùntrary, it revested to the question of acquiesmnce In t wo separate 
passages of its judgment, 'rhuç, in the extract given in the Counter- 
Mernorial, the Court said ( i b d . ,  p. +a) : 

"It x m  to them [the udges of the Court] that, in p i n  t of h t ,  a the British G o m m e n t  as for a long periad exerciwd dominion 
over this bzy, and that itfneF c l a h  has h e m  a.cpi$smd ifi by oiher 

. natiosrs, so as io shaa tltnt t?ze bay has becn for a l a ~ g  Eiwe occqhied 
exsi~tsivdy Ciy G s a l  Brifaiit, tt càkcumstance which. 1% UZE ï%ibwrzals 
of axy cozan.try tt~ouh? be w#y imparta~at." 

?ben, having evplained that the British ledslation appiied tu  ail 
' foreigne~i; and imposed penalties on them if they disobeyed the 

restriçtioriç, the Court concluded (ibid., p. 421) : 

"No stranger asxrtlon of exclusive dominion over these ba'ys 
could wll be framd. As hss been dready observed, Conception 
Bay is in every seiise of t h e  words a bay within Newfoundlantl, 
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though of considerabIa width ; and as there is notliing to justify 
constrtictian of the act limiting i t  t o  bays not exceeding any parti- 
cular width, this is asi unequivacal assertian of the British legs lake  
of exclusive dominion over this bay as part of the British territory. 
Aad U S  this assediafi of dominiu.ra faas mt hem pest ion~t i  riy aRy 
nalioa 78x9 don* to 1872, wlxn e hesh ço~vewiion w m  m d e ,  
this wotrld ba vwy skong in the tribarnuls of u ~ y  ~zatiw to shw lhilt 
t k k  bay is by $resm;$tim $art of tJte exclusiwe territory of Great 
Britain. As already cibserved, in a British tribunal it is decisive." 

I t  is, as has been explained in parqraph 436 above, the primary 
furrction of the thesry of an histosic title to raise horn long usage an 
inference of the positive acquiescence by other Stat& whcn eviclence 
of express acquiescence ("acquiescement formel" in Norway's 
wmds) is absent. 

Caj5i~trrre of The Allepne& ili Chcsaflcake Bay (1885) 
441, T ~ E  lasi precedent from the j urispnidence of national tribn- 

n& is 5iétsm v, Urnited Stdes  (~885 Scott, Cases mt fntermtwnal 
l h w ,  p. 232) çited in paragraph 544 of the Cornter-Mernorial. This 
case, tvhch was decided hy the  United States Court of Commis- 
sioners of Alabama daims, mnccrned the capture of t h e  vesse! T h  . 
AElcga~ean in Chesapeake Bxy during the h e r i c a n  Civil War. The 
Court dismksed the daim on the ground that the capturc had taken 
place not on the high seas 'but within thc inland waters of the United 
States. After citing selected passages from the judgment, the Nnnve- 
@am Goverment comments that t h e  decision was far from being 
basecl only on the United Kingdom theory of historic waters Cie. 
on the acquiescence by 0 t h  States in the exercise of the juris 
diction). Usage is said t o  be irivoked side by side with otlier argu- 
ments such as the importance of Chesapeake Bay t o  the security of 
the United States, ih configuration and geographical features, the 
fact that i t  iç n ~ t  a pathw-ay Iinking foreign nations, its status in 
cornparison with other bays. This is true if i t  be addcd t hat another 
argument particularly rnentioned is the ahserice of any objection by 
other States. But how should a court do otherwise, especidy in 
1885 when the general d e s  of international 1a.w g o v e r h g  the 
breadth of the opening of an ordinary (not historic) bay were not 
yet cl-rly defmed. Chesapealte Bay has atl the cliaracteristics of a 
Fay in a marked f o m ,  It is a long narrow inlet going up 170 miles 
into the land and l e s  than 12 mites  at the mouth. But for the que5 - - 

tion of t h e  hreadth of the opening, it was obviously quaIified to' be 
considered as a bay. The Court was çcincemed to point this out, but 
since the bay had an opening only rz rniies cvide at the mouth and 
it waç not stttled in 188 j what t h e  breadth of the opening for 
ordinary bays was, the Court invoked the exercise of jurisdiction 
over the bay -by the United States and the apparent acguiescence in 
siich jurisdiction by other States. In other words, the position of the 
Court  as that them were groimds for holding Chesapeake Bay to 



be iniernal waters of the ~ n i t e d  States on the basis of the general 
ni les  of international hm, but if this was doubtful then it could be 
so clairne$ on. histotic grounds. The criteria whiçh the ConrE adapted 
for Hie kistcrric charactcr of the bay are exact@ those from wkzch, 
according to the United rCingdom contention, an histo~iç titïe can 
be presumed. 

The Nonvagian Government fnrther cornmats on the judgment 
that the traditional mage on tvhich the Court reliecl was essentiahly 
the attitude of the United States, particularly the legislation af 
Congress, and that the Court only notecl the absence of reaciions 
from other Poxvers. But national usage is, of course, a sine qzsa 1 . t ~  
of an exceptional d i m  to national sovereipty over a bay, for 
otherwise there is no $round everi for making pretensions t o  the 
bay, If tiiert are no reactions from other States over a long perind, 
that is sornethng frorn whiçh acquiescence can he inferred. In any 
case the United States Court being bound t o  decide in accordance 
with Acts of Cmgress codd scarcely be expected fo do more than 
draw attention to the absence of international reactioii ta the 
national daim. If Acts of Çongress violate international law, t hat 
is a matter with nhich the United States Gor:ernment has t o  deal 
on the dipiornatic plane and not a matter rvhich any United States 
court can put right. (Surely the position of any Nonvegian Court in 
regard to the 1935 Decree is the same.) It is not the decision of the 
United States Court which is the b ~ i s  of the United States c l a h  
but the Statutes of Congress and the exercise of acts of jurisdiction 
by the eaecutive just as it is the attitude of other States towards 
the daim before and after 1885 (and not the decision cif the United 

- States Court) which is the basis of the historic titie. In any event. 
the passages frorn the judgment which u e  giwen in the Couriter- 
Mernorial do Iess than justice t o  the  reascining of the Court concern- 
h g  the acquiescence of other States-in the United States claim. The 
Court (ibid., p. 235) referred to Direct fJn.ited States Cable CD. v. 
A~gja-Awzericafi Tek.eg~a;bla Co. (loncqtion Bay case) as "perhaps 
the most tlioroughly considerd and impartan t ,case'*, and cited the 
pa.sçage set out in pxagraph 543 of the  Counter-Mernorial \rrhich 
emphz5zed the acquiescence of othtr $States in the British.claim to 
Conception Bay, The Court having seferred also to  Attorney- 

' General Randolph's opinion çoncerning Delaware Bay *adde$ 
(ibz'd., p. 237) ; 

"If it bc said that the mere claims of a nation to juridiction 
over adjacent waters are to be accepted with some d e p e  of hesita- 
tion, tlien the action in reference to the Grange (the slip cnncerned 
In the Delaware Bay incident) is of much weight, for ihere the cl aim B 

made by the United States mas promptly acquiesced in by two 
) >  great foreign Powe ru.... 

In other rvctrdç, the Court infered from the  acqniescence nf Great 
Britain a n d  France in , the  daim to Delatvare Bay the probalde 



acquiescence la£ other States in what the Court considmed t u  be 
the comparable . claim to Chesapeake Bay. 

I The Alakala Bousdmy A rbitration (rgo3,l 

442. In paragraph 54j of the Cornter-Mernoria1 the Nomegian 
Government gives an extract from the ÇountEr-Case of Great 
Britain in the Almkan Bouladq Arh-tist~ntion of x9o3 [Procsedi~t ,~ ,  
Vol, IV, p. 30 of the British Counter~Casej. It points out that ln 
this extract the theory of histaric waters only finds expression 
in the phrase "the actual mercise of national authoritjr ovtr 
the waters claimd". The passage extracted wasi however directed 
to the general question of ordinary bays xathkr t han  t o  the par- 
ticular problem of histone waters. On the previous page, the  

, British Coiinter-Case had refcrred t o  the Conception Bay case as 
"the only reported Enghsh case in which the headlands question 
iz  ifs àafernadiml aspeci was really discussed, And, then, irnme- 
diately before tlie passage which is extsstcted in the Cornter- 
Mernorial, the Counter-Case said of the Privy Cuuncil" decision : 

'rEut It became unnecessary to lay dmm a general mle, because 
Lord Blaclrburn held that the territoriality of the Conception Ba Y waç mrablished by yrescriptiçin and acqiiiescmçe. Hence, it is s t  1 
tIie case tkat the question : 'What are the rules as to clirnensioxis 
and configuration whicli, apa1.t frm other considerations, would 
lead to  the conclusion that a bny is ox is n o t a  part of the  territory 
of the State possessing the adjoining coasts' has never been made 
the gound of an y judicial determination,"" 

Coriçequmtly, there is notriing in the British Counter-Case in that 
arbitration to den): the relevana of the acquiescence of other 
States in appreciating the validity of an Iriritoric claim. 

443. In psirapph 546 of the Cornter-Mernorial the Noruregiari 
. Government reverts once again to the Arorlh Allantic Fkdze~ies 

Arbit~ation of 1910. It poirLts out that  the majority judgrnent 
merely noticcd tlie existence of the theory of hstoric bays tvithout 
findiiig iE necessary to examine it, The reason, of course, was that 
the  rnajority regardecl the tvard "bay" in  the '1.818 Treaty as 
ha~ling been used in a purely geographical sense, Judge Draga, 
however, dealt with the theory of historic nraters at some length 
and the Caunter-Mernorial sets out an extract from his dissenting 
opinion. The commeuts of the Fomregian- Governent  upon this 
extract are that, accorrling ta Judge Ilsago, (a) "immemorial 
usage" is only one. of the elements to be taken into account ; 
(b) assertion of sovereignty by the coastal State is not: by itçclf 
sufficimi but it is the indispensable, primordial ba~is  of the: historie 
titlc ; (C) t h e  other elements in an hiçtoric title are merely parlicralar 
circurnstances xvhich support and justify the pretensions of the 
coastal State. It is further said thai, in illnstrating what he n~eant 



b y particdu circumtances j ust ïfying the daim, Judge Drago no t 
o d y  pl aced "immemsrial usage" dongside geographical con- 
siderations and the needs of defence but also stressed that the 
needs of defence are more important than usage. The generrtL 
implication of the Nomeglan Gov~rnrnent's' argument is that 
Judge Drago mmt be interpreted as not having considered the 
acquiescence of other States to Sse a fundamental &ment in an 
historic tide. 

Judge Ih-ago, in the exrtract from his opinion cited in the Çounter- 
Mernoriair did not in terms refer to the acquiescence of 0 t h ~ ~  
States. But, <as the Norwegian Governen t  concedes, Judgc; Drago 
indicated that the assertion of sovereipty over a 1iay is not b y  
itself enough and requires justification, In international inw, a 
system of law which has its origin in the consent of States, what 
othcr "justificationJ' can there bbe of such claim t o  sovereignty 
i f  it is not tlie acceptame of the c l a h  by otlier States ? Judge 
D r q o  in the irnmediatelp precedïng p a r a p p h  of hi'; opinion had 
in fact mentioned with approd  the langnage of the Privy Council 
In the Concefiiio~ Bay cm8 where, it d be recalied, the Court 
underlined the acquiescerice of other States in the Bribsh claim. 
If, however, Judge Drago did not refer expressly ir! kis dissenting 
opinion t o  the acquiescence of other States in an historic claia, 
l x  Ieft no doubt about- the importance of such acquiescence when 
comrnenting on the Tg10 Arbitration In an article published in 
the Rmue gé~aé~ale d~ Droii ifitevmatimal +atbi;ic of rgxz (Vol. 19, 
p. 5) .  Speaking of the head'land theory, he .tliere ssaid (at p. 37) : 

"Les fitats-Unis semblent avoir a b d o n n é  cette t h h i e  exagMe ; 
*o.ont an moiris, dans l e  ritige qui nous occupe, ils adh&r&rent à la 
règle stricte des six n~illes d'entrbe pour la ghésalitC des hies. 

MAS ils mirent à part, comme il était nécessaire qu'ils le fissent, 
avec un grand luxe d'autorités et d'arguments, leurs baies vitales. 
Cm baies exceptiannelles apparaissent dans plusieurs trait&, et 

la dachinc les reconnaît expreçsbment. 
L'usage ca~itinu, les nécessités de la défense, la volonté d'appro- 

prier expressément manifest& doivent, en ce cas plus qu'en aucun 
autre, garder tout lem poids. Us doment tout son effet à ia prescrip- 
tion. acquisitive consid6rbe comme source dgniiere du droit, et 
font  des baies historiques une catégorie spéciale et  distincte, dont la 
propriété apparient aux pays q ni les éntourerit . Ces $lt.ys, lorsq%'iLs 
o ~ i t  firocédd d. E'afirmcation de  leur sowte~ainett!, en acqciérent la 
fiassession ek les r'ncorpos.end d l ew domaine, dt{ consentizlemeflb des 
afilres fiah'olzs."' 

HG then iliuçtratecl Iiis statement conçerning historic bays by 
' mentioning the Rio de la Plata as an emrnp'le together ~ 4 t h  

Conception, Plaisance, Delaware and Chesapeake Bays. As his 
previous reference to the Rio de la Plata i4 kis disçenting opinion 
had been criticfxed in an Englisli newspaper he added t h e  foiIowing 
argument with the object of justifying I~ is  inclusion of the Rio 
dc la Plata among the historic bays (ibid., pp. 37-38) : 



".,,. l'estuaire du Ria ds la Plata a la' configuration d'une baie, e t  
nous devons le mnsicI4rer et  le dCfendre comme tel, attendu qu'il 
constitue de ce point de \rue, d par dkfinition, ta baie histasiqire 
par excellence: e t  une baie historique de toute ancienneth, présentant 
un caract&re t r h  net et ucce fée comme klla #tw f5 ccim~s.entemni da 
touts les ~zaEiogas depacis de I" .ofigues a n ~ ~ k e s " .  
".... non seulement nous, ma% notre prédécesseur, la Couronne 
d8Espqne, avons fait des déclarations non équivoques de souve- 
rainef k en ce qni concerne cet estliaire, et de t e s  imm'mora'tzl, et de 
plus que ces affrrrnaticins ont obdew d'asse~lime~t $aB.Jiqacemett.i 
ex$rim" de fmies les g ~ a x d e ~  P U ~ S S C ~ ~ C E S  y COT@YT,S JZ' A vgleterre". 

Tt  is theref~re irnpùçsible to understand Judge h g o  as having 
held the view that the acquiescence of other States is not a 
-fundamerit al dement in an Iiist ~ r i c  claim. 

444. The 1as.t precedent from intemational. jurisprudence, yhiiiçh * cifed in paragraph 547 of the Cornter-Mernorial, is the judgment 
.of t h e  Central American Caiirt of Justice in r9r7 relating t o  the 
.Gulf of Fonseca (Arnrr;rm Jowmal of Iniernaiionak L w ,  VOL XI 
( ~ 9 1 7 ) ~  674, at pp. 700 el s q J .  The Nomegian Government declares 
mthat in determining the status of i t s  waters the Court relied 
pirnarily on the vital charxcter of the interests IinJcecl to the 
possession of the guli. The Court is said t o  have made a point 
of public works in the bay, of econamic and financial conditions 
.and the stm-ategic importance of the gulf and the islands, al1 of 
which "make it absoitritely indispensable for the coastd States to, 
possess the gdf as completely as is repuired by these primordial 
interesh and the needs of their national defeiîct". The implication 
-of the Norwegian argument again appears t o  be that t he  Central 
American Court did not regard the acquiescence of other States 
.as a fundamental consideration in an histuric titlc, but looked 
,onlp to the vital intererts of the coastal State. 

The method of handling t l l i s  precedent in the Confer-Mernorial 
is trmy mnarkabïe. Tt is perfect~y true that the Court mentioned 
the v i t d  interests of the coastal States as une reason for holding 
the gulf to Lie territorial. But it alm mmtionecl other thinp which 

' the Norwegian G~vernrnent' forbears to mention, The Coud opened 
its discussion of thc lcgal statns of t he  gulf with the proposition 
(pi 700) : 

"In order to  fix the international Eegal statu3 of the GuLf of 
Fonseca it is necessary to specify the chatactesistics proper thereto 
from the threefold pohk of vitw of history, geography and the 
vital interests of the sumunding States." 

The Court next referred to an assertion of sovereignty over the 
gulf by the coastal sovereign or sovereigm during the t h e  penods 
of its pol i t id  history frorn 1522 oriwards and then said 
CPP- 7 0 ~ 0 1 1  



"During these tirné priods of the politicai l~istory of Central 
America the representative authorities have natoriously afnrmed 
thair peacefnl o~vnership arid possession in the gulf ; that is, m i t h l  
protest. or cofi&adictima ïy nngr nation whtstsoever, a d  for E h  #olificaE 
orgamzation and for police purposes, have prformed acts and 
enacted laws having to do with the national security, the observ- 
etnce of heaith and with fiscal regulatïons. A secélkn~ $uss~sseon 
ssacla as thut of th.e g d f  , c o ~ I d  mEy hmc h ~ e n  maintnimn! hy t h ~  acqui- 
escewcc of tha fçamily of iiaatioms ; and in the case lzere al is.w it is 3108 
thar i%e consensus gentiurn is d8daced fiom a r n ~ c l y  $ ~ S S ~ U P  ~kltZ$adt: 
o n  the $GTY! of th< îZaliom, because the diplornatic history of certain 
Poiirerç sliowç that iar more: than 11all a century they have been 
seekilig to establish rightç of lheir own in the pli  for purposes of 
commercial policy, but always on the b a i s  of respect for the owner- 
ship and possession which the States have maintained by virtue of 
theit sovercign authority." 

Later iu its judgment, after listing the "vital interes&" of the 
costa l  States, the Coud added (p. 705) : 

"It is cleasly deducible h m  t h e  facts set forth in the precding 
paragrxplis tliat the  Gulf of T;(insec;l belones to  the special categor~r 
of !aistoric bays ancl is the exclusive property of Hl Sdvador, Hon- 
duras ancl Nicaragua; fltis, on th8 Ckeory tri t  id cmlii;iles aliJ thr 
clzardd~ris/ics or  eafditions $ha$ the texf wik7s on intmationab 
lm ,  the i7aie~ircdional krri instittftcs and l h  fir~ccdmis h a v ~  $~cscribd 
as csselitital to imdoriait ~saters, lo m't, scntlsr nr immtmorial-finssession 
a~ompanied  by anirno dnmini bath~eucfirl and cmdinuous n ~ d  hy ncqz4i- 
eswncc on th& p u ~ t  af othw nations, the special geographical configura- 
tion t l~at safeparcTs so many i~iterests of vit21 importance to  tlie 
ecrinomic, commercial, apicultural and industrial Life of: the ripa rian 
Stn tes and the absulute, indispensable nwessity tliat those States 
should posçess the gdf as fuUy as required Ly thme primordial 
interests md the interest of national defençe." 

Thus the  brief and highiy selective account given in paragraph 547 
of the Countet-Mernorial seriotidy misrepresents tlie jurisprudence 
of this precedent. The Court: certainly attached great importance 
to the vital interesta of the costal States as a gromd for 0 t h  
States recognizing their pretensions- But it equally attachecl great 
importance to that recognition having, in fact. been given by 
other States. 

445. 'Fhe thesis which undetlies the comments of the Momegiam 
Govemment upon the above pr~edents  dealt within paragraphs 541 
to 547 of the Counter-Rlemorial is that the cïecisions of tribu- 
na l~ ,  particulnly int~rnational EribunaZs, do not t r e r t t  historic 
usage as a distinct, independent grouna of title to sovereignty but 
merely as one arnong several different mgrounds for justifying a 
çoastai State's pretensions t o n  sovereignt y. This view of hist oric 
waters is nmicssary to the  anarchical Nonvegian doctrine of maritime 



territory tvhiçh tvauld permit a S h t e  t o  fut its o~vn  extmt of 
maritime territory a c c o n k g  t o  its own v i ~ w  of its legitirnate 
interésts and rvithout regard t o  the hterests of other States. The 
Nor~vcgian Governmmt is therefore constrained to  deny tliat the 
prccedents, particularly the p~cedents of international tribmalç, 
treat the acquiescençe of ather States as a wecessary element in an 
historic daim t o  a larges extent of maritime teeritory than i s  
generally admit-ted by othcr States. Finding that the precedents in 
fact give an important place to the acquiescence of other States in 
an historic claim-cither by express mention or by irnpIication in 
the phrase "immemorial usageJithe hemvegian Govern ment is 
further çonstrained t o  argue that the theory of histçlric waters is 
not applied in these prccedents as an independent ground of ti tle 

, but rnerdy as one arnang severai merhods of justifving tlie claim. 
Hence cornes the constant harpirig on the fact th& referaces éo 
historic usage iii the precedents are found only in conjuncticlra 116th 
other "justifications" such as geographical configuration and 
defenre interests. 

446. The United Kingdom Govemment, mnch mrlier in this 
Reply, l~as  given its reasons for repudiating the Norwegian doctrine 
of undateta1 determination of maritime territory by the cciastal 
State (for the United Kingdom's critickm of the Norwegian doc- 
trine, s e  paras, 139-147 above). It haç now shocvn that the prete- 
dents, aspecially the international prxedents, relating to hjstoric 
waters which are relied on hy the Notrvegiam Gavemmeri-t: in fact 
indicate that the aquimcence, express or implicd, of other States 
is an esstntid part of the theory of histçiric waters. It lias also 
p i n  ted out that, as it~ternatisnal law derives its authority from the 
consent of States, the '~vhole notion of the "justXcatian" of daims 
t s  maritime territory can onll relate t o  securing the acquiescence 
of other States, The facf that references to açquiescence by othei- 
States or to immemorial usage are commody found in mnjunction 
with rekrences t o  geographical configuration ,and ta defence nwds 
has a very simple exphnation, An exceptional appropriation of the 
seas is mat-r~garded ag capable of beuig even put fortvard iinless i t  
is the resuIt of the special confrguratioii of the coast of the claimami 
Stattte and of the latter's special needs. In other words, geogmphical 
configuration and reson abIe need are basic factors wi thout k~~11ich 
Ehere is nQ prospéct whatever of the cxceptional clairn receiving 
the assent of other Çtates. Çonsequentiy, even when an historic 
title is invoked, stress is inevitably placed upon these factors, But, 
where the claim gves beyond what is acceptecl under' general 
cirstomary international law, it is the acquiescence of other States, 
express or implied from long usage, that sets the seal of legal 
validity upon the exceptional claim. That this is the case foiJours 
ïnevitably from thc fact tha t  the consent of States is the funda- 
mental basis of fhe international legd order, The Sedudion vhich 
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the Nomegian Goverment wishes t o  d r a ~ v  from the juxtaposition 
of "irnmenmrial usage" or "acquiescence" with geographicai and 
ùther consideratioas in some of the precedents is, therefore, enti,xdy 
untvarrmted. 

, Opinions of i~ ,k ts  
(Para. 548 of the Counter-1lernoria.l) 

7VumcgIcd.~ urgekwent thut the Lheory of kistwic waters has V E V ~  bec-~i* 
applied ifi isolatiuk b ~ t  &y in conj~ncfion witk a t h ~  cmsidercrtions 

447. The Nomegim Govement ,  in pampaph Sqs of the 
Counter-Mernorial, asserts t hat in international jurisprudence the 
theorv of hiçtoric waters has never been applied in isolation but 
has idy been applied in conjunction wiith- ather considerations 
when the territoriality of part icdar bays has k e n  recognized. 
Xt also asserts that it is primarily in the opinions of ju r iç ts  that the 
theory has been conceivgd of as an independent, self-sacient 
theory. The United ICingdom Govemment, for the reasons given 
in the irnrnlediately preceding parwaplis of thls Repljr, submits 
that these assertions misconceive the function. of the historic 
element in the establishment of a title to historic waters, 'This 
function iJ to sa& an inference of the acquiescence of other States 
in  the  exceptional c l ah ,  when express evidence is lacking, If a 
territorial c l a h  to a bay does not exceed what is d m i t t e d  by 
generaiiy recognized sules of custlirnary lacv, there is no need to 
establish the acquiescence of o tlier States because t his is conclusivdy 
presumed from the general rule. The test  of the application of the 
theory of historic waters is thus simply cvhether rtsort is made to 
the historic dement because it is not considered, or it  iç uncertain, 
that thc particular claïm in issue was covered by the gcnerally 
xeccgnized rulsç. The theary of historie waters was undoubtedly 
clppfied, for example, in the Caficeptiwa Bay and Gzdf of Fouiseçw 
cases- lt may be added that Conception Bay was later excIudcd 
from the consideration of the triburial of the rgro Arbi-tration 
baazcse the U&ed States ktzd acquie~ced i~ the deasion of the P~vy 

' CouncZE. (Awand of the Tribunal, Wilson's N a p e  A Y bi td io . la  
cases, p. .188.3 

The precedents invoked h y h'orway are thernselves suffich t to 
show that the theory of historic waters ha5 been applied in intm- 
national practice and the statement in the Counter-Mernorial that 
the theory never has been applied 'Yin isolation' ' seems to he miscon- 
ceived, The theory of historic waters cannot be isolatecl either frclrn 
the general rules of international law conceniing the delimitation 
of maritime teni tory or £rom the general circumstmces, partic~i- 
1x1~7 the geographical facts, surrounding the part icular waters 
daimed on hstoric grounds. The United Kingdom Governent 
can, howevcr, agree with the Norwegian Goverriment t hat jurists 



have strongly endorçed the theory of historic waters. Jtrrists have 
encltirçed it as an exception t o  the general d e s  fos the delirnita- 
tion of maritime territory and in that sense have recog&ed it as 
an independent sule, 

448- The Namegim - Goverament ackriowledgeç the support t o  
the theory of histwic waters as an independent rule given by jurists 
tkrough the resolutions of Zearned societies, but çeeks t o  whittle 
down the effect of these resolutions by examinirig the language of 
Tome of th9 te&. It fimt examines the work of the Lilstîtute of 
International Law pointing out that in 1894 the Institute mentioned 
the themy of historiç waters as an exception cmiy to the general 
rule for bays and in the folloavlng form : 

(1 h moins qukn usage C O ~ ~ M  et sic~daire n'ait congacri une largeur 
plus grande (article 3)". 

T t  then tnrns tu  the tesolutiom of 1928 pointhg out that the t a m s  
In which  th^ theory of hlstoric waters was expressecl in that resolu- 
tion were different and that  the scope of the theory was not on that 
occasion confinecl t o  bays. As t o  the latter point, the Institute again 
aIEowed, in rlrtidc 3 of its draft, an historic claim as an exception 
t o  the gcnerai rule for bays but it also recogmzed, in Article 2 of 
its draft, the possibility of justifying a cEaim to a larger maritime 
belt (e.g. Nonvagr's daim to  4 miles) by reference t o  historic usage. 
The Norwegian Governrnmt here repeats itç contention that the 
minutes of tth discussion show that Article 2 was understaoci to 
d o w  historic claims to archipelagos as ~vcll .  The United Kiagdom 
hm previously psinted ciut that this contention goes beyortd what 
was said in t he  disciisSions ,and that t h e  Institate seems to have 
understood ody that an hlstoric chim t o  an enlarged maritime heIt 
would he eclilally valid for the mar i the  belt of uchipelagos (see 

- 

para. 3j6 above). The United Kingdom does not, however, press 
this interpretation since it holds the: view that in accordana with 
fundamental principles of hternalional latv an exceptibnal daim fo 
territorial waters in archipelagos iç valid if it has received the assent 
of other States either expressly or by implication frcirn historic 
usage (see para. 471 below). 

The p h s e  Ln which the theory of historic waters waç expressed 
in both articles of the 1928 'text was sirnply "an international usage", 
The Normegian Governent states that a proposai nf Baron Rdin- 
Jaequemyns to use the plirase "usage incontesté" "as rejected with 
the r m d t  that the word "inconteT;té"' was ornitted. This statement 
is not quite correct because the word "incontesté" k tto be found In 
the original t ex t  proposed by M. Alvarez and Sir Thomas BarcIlay 
(Aqmztaa're 1928, p. 6371, It is true that the word "incontesté" was 
dropperl, but the word "B~zte~n~tatio.relaE" was retained t o  express the 



principle that a aaild~a3. ~atZowl  pteas ion  is mt s'~rt@ci&- The 
national tisage must have received i.r-att?ynatio?eta-l ~ecognifidn. 

t 

Work of the T ~ t é r f i d i o ~ c r l  Law associa th?^ in  1926 
+ 448 A. The Nofivegiim Govemment, dso in paragaph 548 oi the 

Cornter-Maorial, examines the tex t  of Article z of a msolution 
of the International Latv Assonation in 1926. This leasnecl societg 
had in fact included the theory of hi~turic waters in its earlier draft 

' of rSg5 in precisely the same items as the Institute the year l ~ e f o r ~  
and with referencc only t o  bays, In 1926, as the Norsvegian Govern- 
ment points out, it applied the theos- generdly to the rultes for the 
delimitation of maritime tenitory in the follorving formula : 

": ... each maritime $tate S l i d  mercise territoriaI jurisdiction at 
sea within the lirnits hereinâfter provided and not further, Save t o  
the estent that juridiction is conferred by this arid ather inter- 
nationai conventions or treaties or by ail occupation or estabhhed 
usage generally recognized by natioiis". 

The Norwegian Goverment appearrs tta sizggest that this clause 
admittecl the extension of rnaritime territory hy simple " o c c u p  
tion". But this cannot be the case ; the tvo& "generally recognized 
by nations" apply no less t o  "occupation" t h m  to "estahlished 
usage". Not only is this the natural rncaning of the words but, if 
this is not their memina, it was wbcilly futile to formulate the carc- 
fdly dra~vn general niles for the maritime belt, bap,  islands, straits, 
etc., which are found in the, societyk clraft ('Americczw Jou~n,al of 
Int~n&io~za2Law(~gzg),Vol.~3,Special.Supplement,pp.~7~-37~), . ,  

It may be added that Article 13 of the s m e  draft declares : 
"Na Sfute or ~ Y O U #  of Sbtm m y  d a i ~  d ? y  right of sou.cmig,nptty, 

$rivJege or prerogalivfi QUM awy $orLion 03 th Ingh seas or place any 
obstacle to the free and full usc of the sea3," 

It Is quite dcar that the International Law Association did ad 
contemplate the appropriation of the seas without the express or 
implied assent of other Stata. 

N m t ,  in the same pwagraph is qnoted the phrase userlin Article 6,  
dealing with bays, of thcl Amerim Institute's draft of 1927 : 
"unlesç a p a t e r  ividth shall have been sanctioned bycontin~ced and 
ner~U~astablis~~,ed usage", T h e  rinly comment tIiat necd be made upon 
this phrase is that when international jnnsfs speak of well-estab- 
lishecl usage, they necessarily mean a usage well established arnong 
States, or, in other words, a ~vell-edablished i.ittes*mfz'oncaE usage. 

Tlte Harvard Researc fi dm# t (1929) 
449- Lastly, pamgraph 548 of the Coiinter-Mernorial gives the 

text of Article 12 of t the Iiarvarcl Research draf t (Amerimn Jorr~vzaE 
of Inrte*matio?lal Law ((xgzg) , Vol. 23, Speçial Supplement, April 
1929, p. 288) : 



"Tbe provisions of this  convention relating t o  the extmt of 
territorial waters do not prcclude the  delimitation of territorial 
waters in particiilat. areas in accordan. with esidlished usage.'* 

The Nomegian Govcrnment obswves of this tex t  tbat the reserva- 
tion of histaric waters >vas te be of generai application. That is 
quite tme. But even more interesthg is the comment of the authors 
of the Reseasch draft which folloived hmediately upon their formu- 
lation of the article : 

"The article seems necesshry became of hjçtoric claims made by 
certain States altd U C ~ ~ ~ & S E P ~  i* by otfter Staks with reference to 
certain bodies or with reference to particular areas of water. The 
simplest case is that of an hiçtoris bay %ch as Chesapeake Bay or 
Conception Bay. It seemç desuable that the convention should not 
interfere with fiisto~ic ctttirns O/ this ki?sd based upon usagc which 
t tas bsen esfablished before this convention cornes into force. Svch 
claims may enlarge or dirninish the extent ol territorial waters* 
SirniIsly it seems desirable that it should be rccognized that uçages 
with respect to otlier areas may bccome established in the future 
and that wdellon~~ded chims may be based iipon çuch established 
usage.' ' 

This comment abundantl$ confirrns t&t in the work of Icarned 
societies, as in the precedents of Statc practice, the tlieory of historic 
waters is regarded as selating ta internafimai usage a d  l a  the 
acpttzéscence O/ otherr S t a l ~ s  i.re an exce$ti~ula! claim. 

450. The views of individual jur is ts are flot cited in the Counter- 
Mernorial. As, however, individual jurists are able to express thcrn- 
selves more explicitly and more precisely in their books than can 
learned societiés in their brief textç ,  it is worth seeing what four 
juri.sl.s of kg11 reptitation in tlre present cmtury have t o  =y in 
regard to hjstclric waters. The Arst writer is Westlak~ (rgro), who 
took the view that generd recognition of territorial bays is limited 
to bays with entrances nat exceerling twiccs tke width oi the mari- 
time bdt. H e  then cr)ntlnued (2nd edition, p. 191) : 

"But although $bis is the general rule, it often mcets with an 
ex&phon in the case uf bays which penetrate deep uito the land . 
and are caIIed gulfs. Mmy of thcse are recegnized by immemarial 
usage as territorial sea of tlie States into which they penetrate, 
notwithstanding tbat theil- mtrance ia wider than the general mle 
for bays woiild givc as a lirnit to such appropriation." 

After mentiming as examples of these laver claims to '"fis'' 
by irnmemorial usage Conception, Chesapeake, Delaware and 
Cancale Bays, he referred alço t o  the ''King's ChambersY\s 
shaIlow bays formwly claimed and sumrned up as follows (i&d., 
p. 192) : 



"But it is oniy in the case of a true pl£ that tlie possibility of 
occupation can bc so real as to furnish a valid ground for the 
assumption of savereignty, aird svew in that case the gco$papRicni 
features which may wrzrrtzqel t h  asswrrt.ptiom are fou inca$labie of 
exact dsfi~ita'ola bo allozei O/ Ll~t daim beaitg brmght to any ofher test 
t h m  that a/ accqbttd usage." 

Rai;tud 
qjr.  hi second writer is the Norwegian jurîçt ~ s s t i d  (rgrr); 

to whose views conceming the operation of the consent of States 
in the establishment of daims to maritime terr i tory attention 
has already been drawn in deding mith the ehcent of the maritime 
belt (see para. 117 above). In a passage there quoted he said with 
general reference t o  appropriation of the sea ( La MM krritariale. 

, p- 167) : 

"XR plus important, ce n'est pas; da reste, à men avis, de savoir 
qumd et comment a eu lieu 1 'Locçilpation ou l'usurpation de tel ou 
tel droit Sur la mer côtière. L'im;bos.tamt, c'est de savoi~ quand el 
mmmenl a ew lieu Ie c o f i s m i m e ~  ex$~ks ou tacda d ~ s  ~~al iu? t s  pi 
domte ii I'oscupafion 'ou CI. EB~wr$aEion Lta gaaFidé d'am tilve de dmil." 

Coiild any mords be more explicit ? In a later passage,'addressing 
himself t o  the .pa;rtiçular point of long usage, he said (abid., p. 174) : 

"La piescription telle qu'elle a &té iatroduite dans les I<gislations 
nationales n'existant pas, exception laite des cas  prévu'; par les 
traitEs, dans lc &oit international, z c ~  itaf de c h s e s  qwi existe LZE+& 
longtem#s m'est sanctiolafié par te  dr&t des pris qHe sa t 'existmci 
p~oboagde de cei état de chose3 flrmv~ le conse~tkme.nf tncd'te des wtiwzs; 
ici, le consentement des nations les plus int&res&es, en raison du 
voisinage au autrement, oblige également les nations rnoiiis intéres- 
sets ou dont les intkêts ont surgj à une époqne postérieure A la 
sanction définitive de cet 6tat de choses. Aut~ement, nn ktat de 
clioseç, eût-il dur& Qcpufs le commmcement du monde, ne scrait 
jamais inviolable, au c16triment: manifeste des tntér&ts de torxtcs les 
nations.'' 

452- The third writer is Fanchille (1925)~ tvho exmineil the 
theory of historic waters more £ulEy than any 0th- writer except 
Gidel. HàYing referred to the IO-mile l id t  as apparentlr; the 
dominant principle for bays to-day and havhg mentione4 that 
many wittrs and some States recognizcd the existence of an 
exception t o  this principle in "les haies historiques ou ~ i t d e s " ,  
be said (Traite de 13voit i~tey.~tatimat #xblic, Book 1, Part II, 
p. 380) : 

"Quelle est exactement la définition qu'il convieni de donner des' 
baies hiçtoriques ou vitales 7 Ce sont les grands golfes et les grandes 
baies dont le. caractère de territorialité a &té reco+znt# par rtn usage 
longwrncd accefité et une cou turne non con traversée.' 



He tlien descri bed Judge Drago's mit wion as being stightiy 
broader, slot apprentIy being aware of Judge I3rago's further 
explanations of historic waters in the article cited in paragaph 443 
above. As to j udicial preceden ts Fxuchilb said (&id.) : 

"C'est également E'acpsiescmzmi! &s États qui, d'aprgs des 
décisions judiciaires, axfi l ipe: ie carrccf d v ~  de tewiioriailiiè des baie.$ 

. historiques." 

And, iri support of this statement, he sited the Conception 33~7, 
Delamr~ Bay and Chesapeake Bay precedents together with the 
Anglo-French Treaty of 1839 by tvhch Great Bntain rccognized 
France's title to  the Bay of Cancale. Fanchille fmally summecl 
up the results of his analysris (ibid,, py. 381-3821 : 

"C'est l'acquiescement de certains gtats la réclamation de 
souvcrainet& dlev6e sur ms baies par la nation riveraine et l'ahence 
de protestation des antres Etats contre cette ~éclamntion qui en 
ont fait des baies l-iistoriques et leur ont donné le caractère terito- 
nai. - Cette th+rie des baies historiques repose-t-elle sur une base 
léptime ? Tout Etat ayant le droit de renoncer A un rirait qui lui 
appartient, il nous semble que les E tats p i  ont ex@esshelz i i  consmti 
ti ra.çcept~ la fmziloriatité d'une baie qui par sa largenr constituait 
une mer iibre e t  oh ils avaient par conséquent le droit de naviguer 
Librement ne sauraient s'opposer à l'exercice de  1s souveraineté 
exclusive de l 'ktat riverain sur ces baies, Mais la territarialité de 
ce l l r c i  doit-dlc Stre consid&rée aussi comme obligatoire vh-à-vis 
des Etats qui se sont simplement abstenus cle r8cIama ? L w  
absielttiow. $eut-eZk Lq~iml&r d u?z tovxs~+~binsnt? Cela -est $las 
dozdlei~x, Et, de fait, bien des jurisconsrrltes ont conteste l'exactitude 
de la dortrine des haies historiclues. C'est ainsi .que Perels fait 
okerver  que u l'exercice unilatéral de prlétendus droits, m h e  
quand il ne souiéve pas 1- réclamations d'autres États,, soit par 
coimivcnce,. soit par impriissance de résister, n e  fie& ?(mais itre 
@posé d ccux qui $t'ont $as acq~iesc.4 cx$p.esséifimt ou +ar des actes 
d m t  I'iytte-nhom esl évidmlic 1). Baty e t  River cconsid&~ent que, malgr6 
l'opinion des Anglais et  des Américaizis, les baies de Concq-1.ion. de 
Delaware et de Chesapeake dont l'cntrée a rmpectivement 15, 18, 
32 milles, sont, A l'exception de 1s ronc territoriale, des parties de 
la mer libre." 

Fauc-hilie thus seerns even tu have regarded the imp1iatioa of the 
rtcguiescence of other States h m  their inaction alone to be a 
doubtful doctrine. 

433. The fourth and last writer iis Gide1 (19341, tvhose vietvs 
are stated in a passage t o  which the attention of the Comt has 
been &awn at the beginning of the present discussion of the 
Nomegian contentions in regard to historic waters (para. 433 
above). In that passage he laid p h c d a r  stress on the acquiescence 
of otha States as the touchstone of t& legal validity of an 
exceptiond c l a h  (O$. kt,, vol. III, p. 6511.: .. . 



"II wc: su fit pas qw l'&ai riverain &die $a prktPhtio'osi de m+tStdkre~ 
tqOès 026 telles e m x  ctwwme Iwi dani K @YO$Y$$ a #Q?W que ks auire 
Etnts aienf le devoir de s ' inc l i~ar  dmarzt cetle $rÉhwtim; la cansdmfio.lt 
de CS firdtentio~s ne fimi dé~vtir - en l'absence d'orgmes ayant 
reçu formellement qualité A cet &et et investis expressément par 
chacun des ktats interessks d'un pouvoir de décision - que de 
Ziacpiescem.rai! interrtatiolaat ,: c'est E'usage $rdci~zgi qui, gÇnkmIement, 
en fournira la rnaiiifeshtion ; e t  telle est la part de verité que 
contient le mot u Iiistoriques w A l'aide duquel 1a thCorie est désiptse." 

The United XGngdom Governent submits that the above 
words of Gidei, with which it is in entire agreement, are fully 
borne orrt hy the precedents and by tlre opinions of juristç whicb 
it has exarnined in the immediately preceding paxagraphs of this 
Reply. Tlie element which is essentid t o  the validity of exceptional 
appropriation of the sea is the acquiescefice Of othet States. This 
may be express tir Î t  llray be h p l i e d  from an intemationai usage 
of long standing and in the latter case the c lah  is commonly 
clescribed as being validatecl under t h e  theory of Estoric waterç. 
It is in the light of this concept of historie waters, supported as 
it is by a forrnidab1: weight of anthoritÿ, that  the work of the 
1930 Conference has to be appreciated. 

454. The Nomgian  Government, in paragràph 549 of the 
Caunter-Mernorial, declares that the preparatory work of the 1930 
Conference atid the discussions at t h  conference thrnw lighf: on 
the theory of historic wate~s. They, are said tu 11avc established 
thxt the theury is of general application and is not cconfined to 
bays. As neither the P l e n q  Çornrnittçe nnr Sub-Cornmittee No. II 
formulateci any twt concemirmg historic waters, it is prhaps 

_ prrnissible io  wonder what has here becorne of the deep-seated 
distnrst of the wotk of the 1930 Conference as evidence of customary 
law which Nonvay displays earlier In the Counter-Mernorial in 
regard t o  matters on which t e d s  were fornulatecl. NeverthëIesc, 
on mare generd grounds ~vhich will be explained Iater (paras. 471- 
472 beloiv), the United Ringdom Governmenthis not disposed t a  
contcst that the theory of hiçtoric waters is tif generd application, 
Jt  will be convenient t o  examine first the light thrown by the 
records of the conference on the actual elements cornposing the 
theory Iri regard to ~vhich it is said in t he  Colinter-Mernorial that 
opinion at the conference ivas more divided. 

455. In considering the tvork of the 1930 Codification Conference 
relating to historic waters it has ta be remembered that one of the 
chief abjects of the conference was t o  crystalhze riot minimum but 
maximu~n. d e s  for the delimitaiion of maritime territory. If this 
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abject had bsen achicved, the resnlt would have bmn, in the absence 
of a saving clause, to indidate ai once by the ternis of the conven- 
t ion aIZ claims in excess of the agreed maximum rules, awluding 
claims IhaS had ukeudy gaised i ~ m r i a t i o ~ a 2  ~ecognilion. The insertion 
of a clause in the convention iyXUch -rvould reserve "histodc" rights 
had therefore a particular significance at the = 1930 Conference. Su 
long as the general rides of international la~v  remairiecl custornary 
and expressed rnerely the agreement of States as t o  the ordiaary 
limits of maritime temitory, the vdidity of a larger daim \vould 
be simpIy a matter of proving the acqaiescence of other States 
either by express evidence or by implication from a usage long 
appIi&i intemati-lonally, If, however, the general mles became 
conventional and expressed the  agreed maximum lirnits of maritime 
territory, then, in the absence of express evidence of açquiesckce, 
the convention itself would provide very strang, perhaps cencluçive, 
evidence that States riid not accept the larges daim as 1egalIy valid. 
It is essential t o  have this consideration in mind in reviewing the 
wosk of the 1930 Conference. 

456. Thns, the clabse relaiing to historlc waters in the original 
Schücking rnemorandum was plainly regardecl simply as a a v h g  of 
wisting historie rights from destruction by the general d e s  of the 
convention. Schücking proposed t o  deal mith aaU specàal rights by a 
systern of ~gistration in an Internatronal Waters Register and afier 
stating his general 1x1s for bays in Artide 4 he added (Americm 
Jouriznk of InZernationd Lm (q26) ,  Vol. zo, Special Supplernent , 
p. 85) : 

"As regards the recognition of rights whicli are in contradiction 
with the tenor of ' the generai rules, the provisions of Article 3 
concerning presentation md registra-hon in the International 
Waters Register shall apply. T t  $liull wt be pos&le to ~ c g 8 a i ~ e  such . 
s.ig&s in the ~ufuve." 

Both the other rnembers of the Committce of Experts Fornmented 
on this text. The Porhpeçe expert, M. de Magaihaes, arguecl in 
f m u r  of covering cases in which 

" e m  in the ahsence of eontinuous and imttmorinl usage, m c o g ~ i -  
tian mîgh t be given to  the absolute nccessity for the State çrincerned 
to secure its defence and its neutraiity and to malntain navigation 
and maritime police services" (ibid.. p. ~ 3 2 ) .  

AEter invaking in support of his argument the thmry of Judge 
Drago in the Igro Arbitrath and the rernarks of Captain Storni 
which are set out in paragraph 550 of the Counter-Mernorial, he 
suggested an addition to Artide 4 in order to  give effect to his 
proposal. The United States expert, Mr. Wickenhiun, commer.tcd 
on the suggestion of M. de Magalhges as follows (ibid., p. 141) : 

"In my opinion, the clame whidi M. de MagalhZes suggests, 
;tdded to the first parapph ~f M. Scllïickingk Adicic 4, would 
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make general a rule wliich fin& supports only in çpcciat cases and 
wiozcld meet aith grewa @p~.~itiofi.'' 

SchScking, having ageed with kis colleagues to omit the proprisal 
for an International Waters Office, amended his ciausc relating t o  
historic bays t o  read sirnply zs follows (ibid,, p. 142) : 

"udess ri greater distance has been eshblished by continuous and 
Lmrnemorial usage". 

In explaining the change in his text Schücking snid (ihid,, p, 146) : 
"1 shoutd have no objection if the Int~.rnation;tl Waters Office 

werc to lx creafed, but without mch an 0 % ~  ti%e right asked JOY 

by M .  de Mag~lht(es wodd be, tu som6 exteirt, dangevom." 

457- Tefi of the replies of govesnments rdating ta bays referreid 
dareçtly t o  Iiistoric bays of tvhich seven used phrases relating t a  the 
recagnitlan af historic bayç by other States (Rases of Discwssion, P 

pp. 39-45). Thus, Gemang (ibid., p. 39) thought that the coastai 
State must prove its daim "tlirougli long usage geaerally recognixed 
by 0t3Ee~ Siates"; Australia (ibid., p. 39) and Great Britain (ibid., 
p. 41) took as the test "general acquiescenize".; Japasik test (Itbid., 
p. 42) was "tirbe-honoured and geniaeually acce$&d usage'" Polmd's 
test  (ibid., p. 43) was "established usage" describecl as involving 
the exercise of sovereipty ancl the fact that "no objectim hm been 
rais& by otlzer St&s1" ; Estania {ibid., p. 40) thought'it: m s  "jensible 
t o  recugnixe histonc bays"; finaUy, the Nefherlands (ibz'd., p. 43) 
sam no obj~ctioii t ù  "the recognition of historic rights in respect of 
certain bays" but said that  such rights would Iiave t o  be '"precisely 
defined in the conva~tion". Of the other three States, the United 
States (;&id., p, 40), as throughout theirxeply, merely cited precedents 
which in this jnçtance were Delaware Bay and Chesapeake Ray. 
Portugal's reply (ibid., p. 43) was a little equivocal on the question 
of international recognition : "This exception is faunded on t h e  
domestic legislafion of the various States, their higher intereçts and 
neceçsitics, and long-~stablished zfisa,aes ami citstms, Mareover, the 
special position of th&e bays has been recogvtized hoth in! j%adggnmets 
qJ f he Çewts a d  i.pc'cd:ertlai.ta irmtiw. " Norway k srcply alone agpeâred 
t o  coritemplate the estabhhrnent of historic claims by national 
usage unaccompanied by international recognition (abid., p. 42), In 
addition to the seven States mentioned As referring t o  tlre inter- 
national recognition of historic bays, Belgium, in the part of her 
reply deaiing with the extent of the maitirne belt, said (ibid., p. zg) : 
"Any daim by a State tzi a b-readth of territorid il-atess greater 
than that agreed upon in an international convention costld onlv be 
accepkd .if juslified bg, a* ~niEicfi&cl ifilewtalionci.1 fisage based ow ca 
s#ec id  gwpafilicui configawatim. " These replies of governmen ts,  
therefore, read as a '~vhole do mthing tci diminish the importance 
attached both in the precedents and in the opinions of jusists to, 

- înterna;tionalrecognitionofh~o~cclaim, 

1 



458, Following upnn the replies of gowrnments, Basis of Discus- 
sion No. 8 was formulated as follows ( ibfd . ,  p. 45 ; the French text 
of the Bas& is given in paragraph 540 of the Counter-Memonal) : 

"The belt of territorial waters shdi be rneasured frorn a straight 
lin@ drawn across tlie eutrance of a bay, whatever its breadth may 
be, i j  by .ifip.g~ the bay is subject to the exclusive auth~rity of the 
costal  State : t h e  onuç of proving such usageais npon the coastal 
State." 

The Nomegian Government, in par~graph 540 of the Counter- 
Memonal, draws paficiilar attmtïon to an amendment proposed by 
the United States delegatian to Basis No. 8, and in paragraphi 
54~~-552 cites passages fmm the debate on hisfcric waters at  the 
eleventh meeting of the Second Cornmittee in support of its conten- 
tions conçenùng the delin7ltation of maritime territmy, I t  is, there- 
fore, necessary. to examine in soma detail the prwceedings of the 
confaence itself in regard to Püstork waters, dthough - nothng in 
the way of a text resulted from them. 

Discussion of %sis No. 8 WBS opend by the 3apanee;e ddegate, 
Viscount Riushakoji, who cxpiained an amendment that he had 
nlready circulated (Mtg~.~tcs  o J t h  Second C n m v ~ i ~ e e ,  p. 103) : 

"ln our opinion, a mçre clairn on the p u t  of the State concerned- 
which seerns to be the sole condition according to  the preçent text, 
ta judge from the words "by us.6.e'-is not enongl~. For that reasua, 
the J'apanesc d elegabon proposes that the words ' long esiabLisked 

. and .tlaiv~~sulEy recognized', should be inserted before the  word 
'usage' .... 

In brief, the Japanese delegation c a n o t  agree tbat the sole 
condition sharild. be the proof furnisliwl by the coastal State." 

Then followed the intervention of the British ÇIeIepte, Sir Maurice 
Grvyer, the import of whose words is misrepresented in para- 
graph 549 of the Counter-3femoriaI. The British drlcgate, after 
agreehg with the Japanese delqate that the wording of Basis Fo. 8 
was not precise enotigh, çalled attention t u  an amenclment pmposed 
by the British delegation, the French text uf which is given in the 
Counter-$Ternorial l. According to the British proposal, Basis No. 8 
~vould mad (iliid., 1). 188) : 

" '1. The belt of territorial waters shall be rneasured f r m  a 
straight line drawn acmss the entrance of a bay, whateves its 
breadth may be, if, subject to the provisions of this article, the 
coasral State is able to ssirablish cz clmira zasagc, p~escïiptéma or 
o t J i e m s e ,  that the waters of the bay are part of its national waterç. 
9- For the purpwe of detemining whether the waters af any 

partiçular bay are or are not p x t  of the national waters of the 
coastd State, reprd slial 1 always he had to the ccmfigmation of the 
bay, that  is tu  say, the shape and degree of enclosare of the ana of -- 

The refercnce is thme gives ~s p. rg6 of the. ~ m o r d  of Uie plèriary meetim. 
The correct page appeass t o  bs p. 188. 



water th~rriin, with special referace to the extcint to which it 
pelletrates in  to the land.' " 

. Sir Maurice G~vyer Trst explained the second paragrapli, which 
said in &ect that even an historic bay must really be a "bay"'. 
He cornrncnted .@id., p. 104) ; 

"To defirie a bay mbre exactly would be mtrernely difficult, 
because pieces of water wliich are commonly known as bayç -y 
inhitely. A bay may be a very srnaIl endosirre of water or it may 
run to an ericlosure of hundreds 01 square miles. The view of the 
BriElsIt delegatipn is that these mpsE be some kind of configuration 
invalvlag an inlet inta the land, an indentation into the land, and 
a definite enhance into th& piece of water." 

The Nomegian Goverment observes Chat Sir Maurice Gwyer's 
comment supports its own contentions in parngraphs 331-335 of 

- the Counler-Mernorial in regard to the rkgirile of bays. It daes 
nothing of the kind. I m a t  it really shows is the cansistency af 
the British view that the essence of the definition of a bay is to 
be found in the relation between the width of tbe mouth and 
the penehation inland. 

More relevant t o  the present issue are the first paragaph of l 

the amendment and Sir Maurice Gtvyer's comment upon T t .  The 
Norwegian Government maintains that according to the British 
text "prescription" iç not the only grouiid on which a costal 1 
state can justify a cwrn to a bay of grtater tvidt h than is generall~ 
recognizcd ta be territerial, The United IGngdom certainly holds 
that an k~ceptirmal title to maritime territory rqay be established 
without proof of Img internahoiial usage where proof can be 
brought of the exfiras acquiescence of States either in a treaty 
or in unil&telal acts of recognition. Thnt may have beca in the 
mind of Sir: Mamice Gwyer when he used the words "or otherwise" 

' 
(&id., p. 18Gsee quokation earliw in this paragraph). The United 
Kingdom does not agee  that the British delegation intended, by 
the wording of its text, to convey that mere acts of State authonty 
by thernselves sunice tb constitute a gcmd international tide t o  
an exceptional atea of maritime territory, Sir Maurice Gwyeras 
ccimrnents on the first paragraph of the amendment show that 
the Brihsh ddegattion did not sa intend. Re said ai one .point 
( ib id , ,  P. 104) : 

I "My delqation agrca wifh! fie Ja#anese debegation that sometliing 
more than rnere usage is rcqtiired-that s w e  defiwite: acts, if you 
Kks, of domiwion exercised over this piece of water are necessary." 

And, later in the same speech, he amplified thiç datement : I 
"The clairn has to lx proved by usage, prescfiption m othehvise : 

the coastal Statc bas to prove that  it has exercised G X C ~ C S ~ W ~  domi- 
~ i o f i  over Uiis piece of rvater-" 



T h n e  points require to be noticed in these exphnations of the 
British text. First, thé phrase '3ominion" and even more the 
phrase "exclusive dominion", used wifb refezerice to acts effective 
in international law do not refer simply to "actes ,d'autoritkH as 
they are translated by the Norwegian Gnv~niment.  The exercise 
of exclusive dominion refers t o  acts of State authority effective 
in Bnfernatiawal reErzitio.~ts. Secondly, the word "usage" $vas intended 
to mean more than mere national usage ; it rneant an exercise 
of exclusive dominion, and was, in other mords, to be an h k r -  
national usage. Thirdly, Sir Maurice Gwyer expressed no dissent 
whateves h m  the Japanese proposition that it is inaclmissible 
that the sole condition should be the proof fnmïsheù by the 
coastat State. 

459. r i le  Normesian Govemrnent nevertheless insists thnt neither 
the British amendment nor the oral explariations of Sir Maurice 
Gwyer mention thc recognition of thir usage by other States as 
a necessary condition to t he  estabIislirnent of an histuriç titIe. 
The wrirding of the British text might certainly havc been impmved, 
but what meaning can the estublishmmi of a daim inter~ationetly 
by usage have exccpt securing the acquiescençe of other States 
thmug11 international mage ? Rowever, Sir Maurice Gwyer in his 
oral explanations said a good deal more which is not nstlced in 
the Counter-Mernorial to sliow that he çonsidered the establish- 
ment of an historic title to be a matter of agreement, Thuç, he 
concluded the speech which is cited in the Comtes-hlemorial as 
foUciws (ibid., pp. 104-105) : 

"May I add one other thtng ? It is quite cl= that neithei this 
conference nor any committee nor sub-cornmittee of it codd 
possibly undertake to draw up x Est of historic bays. Yet  Zhe matter 
is on0 of g u ~ a t  iwiflwiame, and s o m  muchiwe~y ought do be devisad by 
which ih8 V U Y ~ O K ~  ' ~ l a l i o ~ s  of t h  wodd can excha?9ge views on this #oint, 
&th the object dIFmcsteCy of obtainz'ng a lisf of hzstori~ buys agreed 
Z3ztemizalionadi y .  

A.t a later . stage, T shaU propose that the con ference shuuld 
suggest, before its work is çornpleted, the setting up of some srnaIl 
body whidi might examine the  clairns of the varions nations to 
histo~ic bays with a view te making a report and pwsibly recom- 
mendations on the snbject at  a lster date, to Geneva or clsewhere. 
The subject is one which lias caused mnch fiiction and much 
dispute in the p s t  and thiç sems to he a gblden opportunity first 
of al1 to settle tlie principlcs on which the ciasification is to be 
based, and then, having settled the  principles, ta  ap-ree: upon some 
list which wsll be binding for the friture." 

And in a second speech in the s m e  dehate he said (ibid,, p. III) : 
"If once it is acmpted as iinternationd law that therre is a belt of 

territorial waters wkich helongs to a State, aiid that anything 
oiitside that bbelt Es part of the high sem. thw it is elear ihat every 
State which da im juridiction over an historic Bay, an historic 
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stmit, an histaric estuary or an hi$toric fjord-or whatever you 
like to cal1 it-is cIaiming jurisdiction over a part of the high seas, 
and that, in my ~ i e w ,  i s  a clnim ruhich mwsf mcessarily be ~egtttuted tiy 
some recopized v d e s  of international luze~. O t h m i s e ,  wg reZwrn fo 
t h  old sirote of aaairs i ~ z  @hich evevy Sla te cillzimed  th^ ~ight to tznnkx W. 
@ri oj 2 . t ~  awrt tewitory s sm $pavt oj fJte higlt seas. My own country 
did so in centuries past whcn it daimed that what Jwre h o w n  as 
the Ring's Chambers were past of the interior tvaters of the United 
Kingdom. That claim tvas abandon. many centuries ago. Thcre 
are othther nations tepresented here today  whose ancestors equally 
long ago made evcri  vider daims  ove^ the liigh s e s ,  arid those 
daims have disdppeatcd too.'" 

460. Truth t o  tell, the text of the British amendment \vas 
inadeqiiate to  give expression to the views voiced by Sir Maurice 
Gwyer in the oral discussion and it is rjght t o  recall that the 
text \vas circulatecl witb the çaveat (ihid., p. 187) : 

"These amenrtments me submitted in response t o  the deGre 
eupressed by the Bureau that delegations should formulate: their 
viem as early as possible. They should not be taken as representirig 
an attempt to submit a text in the form nf final rlraft, and t h e  
delegatirin wishes to rescrve the liberty of amendkg or \vithdrawing 
any of the amendments proposed d d n g  the course of the discus- 
sion." 

461. In fact, as the Norw-egian Government weIl knoms, the 
British delegatiari at the r930 Conference llvas very far from 
agreejng that a unilateral assertion of authority unsupported by 
some proof of international recognition would constitute a gmd 
historic title. At the conclusion cf the discussion in the P l e n y r  
Cornmittee the question of historic waters \vas refcned t û  Snb- 
Cornmittee No. 1 and in. that siib-tommittee the Britisli delegation 
drafted t h e e  sepamte texts for discussion in ail of which the 
acquiescence of other States was q l i c i t l y  mentioned as an element 
in the establishment of an historic title. These texts are mt 
incliadcd in the records of the prciceedings. Two, however, are set 
out in full by Gide1 in his book l (op. ci$. , Vol.. III, p. 635, note 1). 
The relevant paragraph of t he  h ç t  text seads : 

"The ~vhole ares of -ter substantiaily encloseci by land .or lands 
foming part of the temitory of a State over tvhich tlie coastal 
Çtatc, or the Stak of u*l~icI~ if is a SUC;C~SS~T,  exercises or has exei- 
cised exclusive authority in virtue of long usage and mith t h p  gmwd 
acqfiiesçelace of a f h ~ r  Staks, shall he deemed to be i n l a d  waters 
of the State," 

The second tcxt reads : 
"Where a coastd SStte Eias by usqe, prescription or atherwise, 

rxercised axcln~ve authority over an area oi water su&ntially 

 i id el -7 a French dddegate at t h e  c.odererice lad he ha5 cleat.1~ usecl his awn 
cantemporary notes as niithority for this skitement. 



enclmd by land or hixds formii~g part of the territory af the $tate, 
f h a t  area shall, if the j~wisdiction of i/b.lse: Shte fms aeew gegzerally 

. acq~tàaced Zn t.9) othov SZatss, be condusive1 dcernzd to  b~ part of 
the national waters of that $tate. 

In my other case, it i ç  incumbent upon the S h t e  to prove that 
the clairn to treat suc11 an area as part of .the national waters of the 
Sta te is jus t i f iedbylongusageandsp~ia lgeo hicaPconiigwa.- 
tion, regard being ako had to tlze economic nee s of the ppda t ion  
or tlre reqnircmcnts of national defence," 

rp 
The third text ', cvhich is not cited by Gidel, was prepuecl foraf a 
later meetiug of the dzafting cornmittee aad was presumably 
frarnerl in the iiglzt of Elle discussions that had already taken place. 
lt readç : 

"If, in +tue of onuiterrupted usage, a coastal Çtate has exercised 
exclusive autliority over an area of zvater, surmundd to  a very 
large extent by land o r  lands belonging to the territory of that 
Shte, the a r a  iri question shall, if the azkthdty of $ha State h a  ken  
geszarally rccopiiat-d a d  admiitad by o i h r  Sfntes, be rleemed to form 
part of t h e  inland waters of the State. 
If a taca'b or  axfiwss cogesmt, I h w ~ h  a q v  genm~.aE, Zs. *of u~aaimow, - 

the 7i:h-t~ of the mon-consentilcg S~BIES conf i~za i~  to Be reserv~d." 

The conference thcn bro'hre up and no f m u l c l  was produced by the 
sub-cornmittee. But the abortive texts givea above make it per- 
fectly plain that the British delegation tmk the srthodox view 
that in the international legaE systern the validity of ari excepticifid, 
hiçtoric titie depmds esentially on recognition by ather States. 

The Norvvegian Govcrnment iil thc same pr_r.agmph (para, 559) 
also mentions the intemention in the debate of Sir Ewart Greaves, 
the delegate for India. It cites hîs statements that "we da not 
w n t  tùii wide a. definition but we ivant it reasonably wide to 
enable. certain cl* to be put forward. I venture to fkink that it 
rnay be neçessa y to  take the question af configlira tien into accourtt 
and whether a daira on historic grounds can be basedon thenecessi- 
ties Of defence." The delepte for Tndia then indicated that he 
Iiad in mind a possible daim to the waters Iying between India and 
Ccylon. It rnay, howcver, bc observeci tl~at Sir Ewart Greaves was 
only asking that the definition should not be so fsamerl as to  shu't 
out any co~sideratiom of such a chim. He visualized aii claims being 
subrnit ted for consideraiion by an international cornmittee and 
appears t a  bave assrmed that no clairn would be_ valid u'r.less 
faUing within a category recognized by the conference and snb- 
sequently endorsed b y  the cornmittee. Here, again, there is no 
question of a unilateral daim being vdid apart from îts recognition 
by other States. 

- 462. I n  paragaph 550 of the Counter-Mernorial the Norwegian 
Govemment drarvs partic* attention t o  the attitude of the 

. . 
This t e x t   ha^ been found in m ctintempmzry repart of ~-1ie UniW Kingcldm 

ddcg~tion to the Adrniwlty. 
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Pmtuguese deleetion at the r93o Confmenc~. It k s t  cites extracts 
f m m  the  Pofiuguese eply ta  t t ~ e  qaestionutair&, the equivocal nature 
of ~vhich, in're4ard t u  the question of recognition by other States, 
haç a h a d y  been rernarked (para. 437 above), Certainly, the Portu- 
guese repIy emphasizes security and economic considerations as 
growids for justifying a claim, but there is a difference between 
considerations justifyin~ a State in putting fortvard a claim from 
the point of view of ilt; own imterests and the recognition of that 
claim in the Iight also of the inte~ests of utber States. The Nor- 
wegian . Government f.uxSrer relies on the terms of a Portuguese 
amenclment t u  Basis of Discussion No. 8 and on the language used 
by M. de Magalhaes speaking in the debate as the ,Partuguese 
delegate. The amendment would have added t o  Basis No. 'S precidÿ 
the same clause as that whiçh M. de Magalhâes had proposcd in the, 
Cornmittee of Experts. O£ this proposal it vill be recdled that 
Mr. 'lVickershcun, the United States expert, said "it would meet tritli 
gnat opposition" and that 'Scliucking said "it wnuld Iie, t o  some 
extent, dangereus". (See para, 456 above.) The langriage used by 
M, de MagaihZes in debate ( M i ~ u t e s  of t h  Secoxd Ca~nmiHee, 
pp. ro6-107) was also an ampltficatlon of the Ianguage wl~ich h a 3  
been usecl by him in s n p p r t  of his proposa1 in the Cornmittee of 
Experts G d  which had entirely failed t o  perçuack hiç colleagues 
that his proposa1 was acceptable. % far as le@ authosity was con- 

I 
cerned, M. de Magalhses relied alrnost entirely on t he  v iew expres- 
sed by Judge Drago in the rgrri Arbitratiorl and on observations 

I 
of Captain Storni at the International Law Association in ~ 9 2 2  
which are set out in. the Counter-Mernorial {para. 550). ~ a ~ t a i h  
Storni had &O drawn Ekis inspiratiori from Judge Drago and fiis 
remarks and those of RI. de Magall-izes, so far as thcy conctrn the 
legal basis of historic waters, are vitiatsd by the fact that neither 
of the speakers appears to have been aware of the emphasis placed 
by Judge Draga o i l  the acquiescence of States as a condition of the 
estabIishrnent of an historic title whm explaining his point of view 
in a subsequcnt article in the Rmw gém'rale de Drtlii i d ~ n z a ~ u m f i G .  
(Se, para. 443 above.) If Portugal really thought that a unilateral 
daim is enough jt is curious that the Irulguage of the Portuguese 
amendnient was in fact expressed in terms of the recognition of 
claims by other States (ibad., p, rgz) : 

"or if it i~ fçagfiixed as bbeing absaluteiy necessary for the State 
in question t o  guarmtee its defence, etc.", 

and that M, de Magdlh%es $vas strongly in favour of the establish- 
rnent'of an international cornmittee t o  consider each claim. 

463. If has ilready been mentioned that the Nortvegian C-overn- 
ment at t h e  beginhing of its account of historic waters (para. sqri 
of the Gunter-MemoriaI) invaked the terms of a United States 
amendment and the vim expressed by the United States d c l e p t ~ ,  



KEFW OF THE U'NITED KINGIlOhf (28 XI  50) 63? 
fi. Miller, in support of ifs cont9tion that the acquiescence of 
other States is not neçessary to the establishment of an hiçtoric 
title. These observations tvere made immediatdy after the speech 
of R'i, de Magalhzs and in explmation of the fornidila proposed bv 

. the United States for historic waters, the French text of which k 
given in paragraph 540 of the Gounter-Mernorial. In understanding 
the United States formula ît is important Co apprwiclte that it was 
not intended to provide a general mle of international law in 
regard t o  histmic waters but sirnply to sam the sfatfds quo existing 
at the date of the confercnce. It was ciïculating on 25th Rilarch as 
one of five such saving clauses (ibid., p. 197) and its l a n p g e  
clearly indicateç its purpuse : 

"'(c) Mrakersl whefl~er calleci bays, sounds, sfnits or by some 
other name, which have been uncler the juridiction of the coastal 
Strite a(; part of its interior waters, are deerned to continuc n part 
thereof. 

C h a r -  indic~.tllig tlie line & a m  in sucli cases shalt be cornmuni- 
mted to the other parties hereto," 

The United $tates meadment  thus did trot conternyl&te the mea- 
tion of any further historic tities after the conclusion of the con- 
vention. Mr. Miiier first crfticized the word "bays". in the phrase 
"histonic bays" as being too narr07v and then said- of the word 
" histaric" (ibid-, p. 107) : 

"Fwtk~more ,  dlze word 'hidoric' 2s afl iazaccwde word, bccawe  i b  
is wat o d y  a qaestiow of history, it i s  aisci a question of th& n a f i m l  
ju~isdiciiofi oj th.c coastal Shte. That, 1 suhrnit, is the qzlestion 
involved in regard ta these waters, and the continua1 use fil the 
expression 'historic bays', ivith mention of one or two bays here 
and tliere h differmt parts cii the world, has led to a great deal of 
confusion of ttiought as to the principlts which zre involvd." 

IlIr, RfilIer's objection t o  the worcl hiirstorlc was 6e~-founded enongh, 
If a littje pedantic. For, where these is other evidence of acqui- 
escerice, a title t o  exceptional maritime territory is good without 
reference t o  long usage, What precisely he meant by "a question 
of national j urisdiction" he never explained. The Noxiregian 
Governrnent contends that the Americm amendment wodd have 
absoIved a coastd Çtate £rom afirrnatively proving a "usage" 
secogai~ingf its exclusive authority over the waters in question. 
But Mr. Miller does nbt seem t o  have contemplated a general 
validation of unilateral daims. .He objected t o  the proposal for a 
speeial cornmittee with power t o  ùecide the admissibility of daims 
on the ground that discussions and disputes concerning daims .rvere 
rnatters fox governments (ibitl., p. 107) : 

"Any question in xegasd to these mattes k, in rny opinion, a 
question which could vnly arise bebveen governments and could 
only be discussed by them. Nothing can be done until that discus- 
sion has talien place. The point canmt be settled in this convention. 



\Te have agreed that all tJiese rneticulous questions of detail, 
cannot be settled by this carivention or by any cornmittee of this 
conference. So jar, therefwt, ns t h p ~  may be a difler~rnca of view 
Zietwm the goue~mmemts, I h y  mus$ sxchamgs o#imio~ts on fhe subiscl, 
TIie point crtnnot be settled by any tribunal to be set up by thc 
convention we are to prepare here. 

Accordingly, thc second sentence of {c l  of t h e  United States 
proposal provides that kliirts indicating the line dram in suc11 ' 

cases shall be communicated to the other parties heretoP_'' 

464. T h e  Greek detegaie, tbe j urist Spicopoulos, drongly objected 
t o  the Fortuguese proposa1 and, in general, dëfended the Basis of 
Discussion md the proposa1 for an internafional ofice (abid., p. 108). 
The Swedish delegate disputed the existence of a general mle f o r  
bays and therefore the need for any rule for historic waters. He 
incidentally stated-quite untruly-that tlie tribunal in the rgr a 
Arbitration hadrefused to admit the principle of historic bays (t'bid., 
p. 109). The tribunal in fact admitted the existence of daims by 
histo~iç usage but, o~ving to ih decision that  the \vmd "hay" in the 
18r8 Treatjr, had been used in i tç purely gcographicd sense, found 

- it unnecessary to exasnine the p~inciple. The S~redish delegazion 
then advocated the joint Nomegian-Swadish propasal concerning 
bays hvhich Eidel condemns as being  th^ negation -of ail larv. This 
p~oposal has dready been criticized by the United Kingdom in yara- 
graphs 138-139 of its Mernorial ancl in pragraphs 13g-14. of this 
Reply. 

465. The Nortvegian jurist, h t a d ,  as delegaie for Norway, 
naturally supparted the Norcvegian-Swedish proposal concerning 
bays. He alsa, honrever, had something to say a h u t  historie bajs  . 
(ibàd*? p. 1x0) : 

"It has b e n  ssjd that there are historic bays. Let .uç take the 
starting-point, I wiU not %y of the British contention, bacaase i l  z's 
la vsry cornmon ofle, b#t the ço~tt!ni%on #ouZ 2?2 t h  books. Lei! rrs 

. admit lhai tthsre is m.t i f i temdional usage ns r ~ g a ~ d s  hays. IVhzt 
grjnciple of elcisting international law is tl-~ere to detemine tha t  
this zntematimal u ç a g ~ ,  worthy as it is of being recognked, may 
be Iimitecl to bxys ?" 

Ee proceeded to argue that the prïnciple of h i s t~ rk  ciaimti mi& 
caver lnt ervals bet m e n  archipelagos and even principles of dratving 
.base-lineç. N a t  he rcferred t o  the United States attitude (ibidi) ; 

"If I understaud the arguments ùf our United States çolleagrie 
arîght, he denies that 'bays' can be historic, but he dso  \vislies to 
get rid altogether of the conception of an 'histoiic' claim. He abidcs 
h ! Iha status quo, artd there 1 agrm mith hi*. 1 do lzat t h k  tl-iat 
t b e codification of international law should have the effcct of 
upsetti~ig the status qw, but I will say that al1 the gound  wc c m  
wish to cover in t he  provisions we draw up is çantained in the  
Swediçh-Nor~vegirrn amendmen t." 



Then, he cla&d that the Nonuegiai-Smdish proposai was more 
moderate than that of the United States. The gist of the Norwegian- 
S~vedlsh proposal. it may be remembered, was that the coastal State 
should be ftee to fïx its own base-fines subject to certain restrictions 
which, or1 examination, p~oved to be illusorgr. One of these pret ended 
restrictions waç the "practice of the State conwrned" mithout 
regard to acquiescence of other States, In dctermining wlie'ther the 
Noriwegizin-Swedisl~ proposal at the r 930 Conference was an expres- 
sion of exishg principles or was something entirely novel, it is 
rrseful to r e c d  ~vhat Rzstad said in 1913 when he spoke, riot aç a 

. delegatc, but as an independent jurist ( L n  Mer tew%boriak, p. 167 ; 
see para. abave) : 

I l  ,.. . un état de choçes qui existe depuis longtemps sz'ssl swrctio?t?d 
$ar le droif des g m s  qw si 11e3Gisbence +rdo.itgée de &t hiid de choses 
+rm* le C O A S C ' P ~ ~ E ~ ~ ~  imite dm natiogas". 

We m;iy theref ore leave mide the Norwegian-Sweash proposai, 
~vkiicli refersed te base-lines generally ancl did not reaUy contcm- 
plate m y  law for maritime terr i tory at all- It is, however, worth 
observing that Rzstad, in the debates, took theJine that what the 
conferknccr was  concerneci with was simply yreserving the statzts quo 
and that '"sage" must r~lzte to  in.imtaiional usage. 

466, One or two ddcgateç, having reiterated their point uf vièw- 
and SchÎicking having said, on behalf of Gerrnanjr, that he agreed 
with the opinion as expressed hy Japan, the United Kingdom and 
Greete, the preceding debate was reviewed with a çomewhat casistic 
humour by the ItaLian deleCate, Giannini, He indicated, with justice, 
that the whole debate hacl been vtry conftzsed and he cornplaineil 
with everi more justice that the r n c e t h g  had not kept in mind the 
existing international law ivhich tliey ltneiv (JMi'p~~tes of the Second 
Cornmiltee, p, IIZ) : 

'We have studied maiiuals of international Jaw, but wc seem 
t o  have forgotten some of our kirowledge when we entered this 
conference, 1% 1he puesant cm@, tkdt of aery hidonc bays, wé had i# 
-mid the legai seme of Eh mord, good or bd, ndofiled by int~mtioltuil 
tu7vym." 

He then referred to the British, United States and. ~ o k ~ i r n -  
Swedish proposais, Fieing particulizlly severe on the United States 
proposal, whzch, Le said, wauld not only dispose of histone bays bat 
of the whole convention, since the terrns of the proposa1 were so 
widely framed as.to sett le mthing, After suggesting that the Com- 
munications and Transit Cornmittee of the League of Nations-should 
bc asked t o  -study the pmblem, he continued (ibid., p. 113) : - 



"As the British delegate said the othcr day, me rnust corne d m  
to carth a little. 'Are we prepared t o  consider t h e  prùblcm of the 
histot.àc hyys wh2cJt WP a l ~ e ~ d y  Rmow; tlzat is ta say, Lhse to *hich 
i?ibmxala'onai castom apfilz'es? If so, then, as the ItaIian Govemment 
statrrd in its teply, we c m  face the problem, provided we start from 
a fundamental principle, namely, lhat dkt n~mbev O# historic bays 
mwst not bs incweascd." 

467. The outcorne of this confused discussion ~yas that the whole 
matter ufas simply referred t o  Sub-Cornmittee No. I with power to 
conkult the teclinical experts in Çub-Cornmittee Na. II. No text 

a rcsulted, but the form taken by une of the last texts prepared for 
discussion ia Sub-Cornmittee No. 1 (tlia text is g i v e ~  in para. 461 
abovej by no means sul=gests,that the genesal opinion at t h e  confer- 
ence \vas in favour of allowülg exceptional claims to maritime te r r i -  
tory to be established' regardess of their recognition bp other States. 
On the contrary, general opinion in the sub-cornmittee as in'the 
replies of governments seems to have güne hi the opposite direction, 
for a new clause apfieared in the last text : 

"If a i a ~ i t  or express conse~zt, i h ~ k g h  ei~ry gertsral, is ad .ir#anémuw,, 
#te rights of ihe ~o?t-con~m?.PEling States C O W ~ Z W W  1~ b g  r e s ~ u ~ d . "  

Some may think, with M, Giannini, that the whole discussion of 
histone waters in the Plmae Cornmittee was far fmm ximiific. 
matever viewis faken of the quality of the discussion, it >vas with- 
out any tmgible rcsdt and did not alter the 'thtory of historic 
waters as it liad ken.  previously applied in international. practice 
and interpreted in the tvritings of the leadkg jurists, In point of 
fact, general. apiriian at the 1930 Conference, as has been seen, 
confirmed the traditional concept of historic cvateps. Even the Nor- 
wegian Government con ce de^, in paragraph 552 of the Counter- 
Memarial, that an historic title has no meaning withoat some 
historic eletnerit. 

468. The paragraph in the final repu* of fie Cornmittee on Terri- 
toriaI Waters in 1930) whïch is set out in paragaph 551 of the 
Gounter-Mernorial, rnerely referred tu the existence of historic 
waters as one pmblem te be solved in connection with the establish- 
ment of g ~ n e r d  rules, emph~sizing that rio cancrete results could be 
nbtainecl - wi thout cletemining and defining historic rights. The 
Norw~gian Governent comrnents on this paragaph : "La confé- 
rence a donc éte d'accord pour seconrialitre que les sitztaiio~s aqatises 
devaient étre respect&es," This is not, of course, quite the case. The 
conference did not make its m-eservation in favour of "les sifwztions 
acqt*ise.t", but in favour of "droits que des Ctats pourfaim t posséder 
sur cestaines portions de la mer adjacente", It was e x k t h g  inter- 
.nadiofid i!igMs-rights aheady r7aïid internationdy through the 
acquiescerice of Stat-that the conference agreed must continue 
to be remgnized- 



Rd& and sc@c of the thmry of histmic w a t m  

(Paras. 553-560 of the Coilnter-Memorial) 

469. The Nonivegiaa Goveriment, in paragraphs 553 md 554 
of the Counter-Mernorial, oufiines its orm idea of the rt3k played 
by the thcoy of historie waters in the lam of maritime territoty. 
Time is said t o  act as a consolidating force in law, but to do so 
in dïfferent ways, Xt rnay eiither sperate by itself in isolation, 
transforming a situation of fact into a situation ùf law, or it may 
operate together with other factors, In the latter case the "historic 
titie" is onty one of the titles invoked ; if is tlien merely a sup- 
plementaw pourid confirming conciusions already reached on 
other grorinds. The Norwegian Government iiiustrata this thesis 
by saying that, when the territorial character of a given maritime 
area st-ems as if it ought t o  be admitted on various grounds such 
as geopphicd configuration, the security of the coastd State 
or the economic nneeds of its people, the tlrat the  wastal 
State has for a long time effectivdy acted as a sovmeign Ln regard 
to that area serves as a practiçal demonstratïan of the validity 
of its pretençions ts the area. The long and peaceable exmcise 
of exclusive autliority is said then to operate as proof of the 
State's rights, raising a presurnption that this exercise of autharity 
correspnnds to a real need and is not an abuse. n e  Norivegian 
Gvernment: further declaires that, although theoretically the 
passage of time may operate either in imIation or in conjunction 
A t h  other factors, in practice the latter is much the more common 
and in regard ta maritime territory is probably the unly forrn 
of historie title that 1s. worth retaining. Thus, according tçi the 
Nonvegian Government, the theory of historic waters in practice 
appears more oeen as a supplementary than as an independent 
theory, 

The United Kingdom Goverment finds nothing in paragraph 553 
of the Connter~Memorial with which it is in fundamental diçagree- 
ment, although it might express itself slightly differ~tly. No 
doubt whem a cl& is supported by cogent factors-in addif ion 
to  the fac.t fliat: jurisdiction i s  daimd and exercised-it is more 
WEely to r e ~ i v e  acqui~scence and the historic iitle wiii be acquired 
in a shorter tirne. I-lowever, the Non-vegian thesis concerning the. 
rSle of the historic eiernent in titles t o  maritime territory, as set 
out in p a r a p p h  533 of the Counter-Mernorial, is hardly consistent 
with i t s  general theory th& every State may fix the extent of 
its own maritime terri t ory accordhg t o its own view of it s le@ imate 
preterisions and witl~out regard to  the interests of .the c~mrnunity 
of SEatcs. If a State Is t o  be the arhiter of the legitimacy of its 

4 1 . .  



o m  maritime daims, there 4s indeed no legd rôle for the passage 
of time to play at all in this sphere, What can it matter whether 
a daim is new or old if there is n~ c x t ~ m u l  test by which it haç 
to be judged ? Tt is, therefore, somewhat strange that both States 
and j~nsts s h d d  devote so much attention to the thesry of 
historic waters as a h a &  grouxa! of title. Tf, however, the extent 
of a State's maritime tenitory j s  regarded as a matter of Uztar- 
national concem and dependent on recognition either in general 
ni les  or by particdar consent by reason, of the sigbts of each 
Sfate în the high seas, thea the passage of t h e  has a perfectiy 
intelligible Mle t o  play in the legitiniation of claims and the  
attention given by States and writms to the subject requires no 
explmation. The -mre existence in international law of historic 
titles tu  waters is really inconsistent with Norway'ç main theory 
of the law relaiiting t o  sovereignty over the littoral sea, and that 
iç why Norway, in the paragraphs of the Cornter-Mernorial 
preceding paragraph 553, is enfosced t o  endeavour to exclude 
from histoxoic t itles the Vitai dernent of acquiescence. 

470. The United Kingdom in this RepIy has h a d y  &en its. 
rcasons for beIievirzg, first , that N orway 's gcneral th.eary of maritime 
territory is without any h s i s  in Iav and that under the most 
fundamental nom of international law the rules geveming the 
extent of maritime territory are grounded in the consent of States 
(paras. 117-120 above) ; secundiy, that the r61e. of the theory of 
historic lyvaters, according both to the precedents and the opinions 
of leadiriig jurists, is to supply evideriee of the implied consent 
of States where ewidence of express formal consent is lacking 
(paras. 432-436 above) ; and, thirdly, tthat Nonvay's distinction 
between the application lof the  theory of histmic waters in isolation 
and in conjiinction tvith ot l ie~ iactors is without any d meaning 
(para. 469 above). Tlie United Kingdom hvesnrnent, for all the 
reasons which it has pmviously given, submits that the theory 
of historic waters playç a distinct and particdar rGEe in the 
establishment of maritime territosy. Çedainly, the rdle played 
b y  the historic factor in the law of maritime temitmg is t o  set 
t l ~  seal of legality upon exceptional claims. But Ets r6Ee iç to 
legitimate not daims which uitrinsically are already valid in law 
but claims tvhich othemise are intrinsically invalid as exçeeding 
the generdly recognized limits of maritime territory. 
In consequence the United Kingdom Gaverment eannot see 

any sipifiance in the fact that, as mentioncd in paragraph 5jq 
of t h e  Counter-Mernorial, the Nonvegian Decree of 1935 purports 
t o  be based on geographical considerations and on the alieged 
"vital interestsJ' of h'omay as weIl as on what are said tci be: 
"welliestabLished national titles". The United Kuigdom Govern- 
ment çubrnitç that the questions at issue in the present case are 
whethet the lirnits of Norwayk intemal waters presmibed in the 
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1935 Deesee exceed thé gmerdiy recognized limits of intemal 
waters and, if so, whether Norway has an international title ta 
such exceptional internai waters. The recitals of the 1935 Decree 
throw no light on the question ~vhether Nonvay's titre to exceptionai 
base-lines is wcll eslablishtd in  ixtemfâmal $ructice amd mder 
iwfemfimcal law by the express: or taçit c o ~ s e a t  of Siraks. 

Nom~ge'afi argummt th& t h  theory of kistciwk wdms k W limikd 
do bays, with which the UwiZecl Kingdom agrces 
47x. In paragraphs 555 to  560 of t h e  Counter-Mernorial the 

Nanvegian Government contends that the theory of Kstcaric waters 
is not limited in its scope t o  histonc bays but applies generdy 
t o  al1 forms of maritime terrjtory. It invokes in support of its 
contention, first, the fact that an historic title is not an exceptional 

, juridicd concept but is a generd principleand, secondIy, extracts 
fmm the work of the learned societies and of the 1930 Conference 
and of Gidel and Hyde. The Hague Codification Conference having 
failed to produce special crinventional provisions by tvhich historic 
daims to areas of çea are t o  he -determined, the United Kingdom 
Goverment agrees with the Norlvegian Govemment that such 
historie daims c o n t h e  .to be governed by the general rules of 
international law in which prescription is admitted as a prhciple . 
of general application, Zt is in accordmce with this view that 
the United Kingdom has recognized Norway's 'daim to a +mile 
belt of territorial waters as an exception to the genedly recognised 
rule of a 3lmile belt. The United Kiagdom Government therefore 
admits that Iiistoric titles to maritime tesritory are not confined 
to historie bay  but extend to  my waters in regard to which 
proof can be adduced of m historic titk. 

Nevertheless, in the view of the United Kingdoni Governmnt, 
geogmphical considerations are far from being irrelevant in .the 
establishment of a title to  historic wates.  The lqal  foundzitian 
of any title t o  maritime t h t o r y  in exceçs of the generdly recog-- 
nized Limits is, in its -bie~v, the consent of States, which may be 
proved, where thep. is no  formai express assent, by inference from 
the circnmstances of the case m d  particularly from the  exercise 
of jurisdiction applied internafionally for a long period. T h e  
geographical circumst mces, as has previousl y been indicat ed . 
@ara. 446 above), may bave an important bearing in secufing 
acquiesçerlçe and on the reasonableness of inferring in the pa-çticular 
case that other States have acquiesced In the exceptional claim. 
Maritime States attacb t h e  highest importance t o  their individuai 
righfs in the ,  high çeas tswhich are expreçsed in the principle of 
the & d o m  of f i e  seas and particularly to their rights of navigation 
and fishery, L t  is not, thwefore, norrnally to be expected tàat 
States wiU even contemplate the possibility of a derogation, frorn. 
their rights by an extensiori af the maritime teÿ-ritary of another 
S tate, except where the geographicd configuration of the latter's. 
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land tenitory tends sixbstdiaily to enclose the waters. Tt is no 
accident that the classicaI precedents concerned bays or that the 
traditional doctrine was denominated "'histciric brays". I t  was not 
until shortly before Zhe Codification Conferencc t hat suggestions 
were made for widening the forinulation of the traditional doctrine a 

and evea then the Preparatcrry Cornmittee in its report, iri its 
qeeestion.~zaz're and in the text of its Basis for Discussion, onZy 
concerned itscif -4th historic bays. 

The Unitcd IGngdom Govament,  as has been sdd, does not 
dispute that the theary of an histaric title ta maritime tenitory 
kas a \vider scope than historic claims t o  bays. It does, however, 
cantend that the consent of States to ail exceptiona1 c l a h  may 
more readily be inferred from purely circumstantid evidençe in 
the case of the enclosed waters of a bay than in other cases, This 
conterition is confirmed by the emphasiç placed on the encloscd 
nature of the waters in the precedents relating to Delaware, 

. Chesapeake and Conception Bays, and to the Gulf of Fonseca, 
- (See paras. 438 and 440-44x above,) It was this consideration 

which the United Kitlgdom Government had in mind when in 
paragraph 142 of its Mernorial it raised doubts as te international 
law recognizing tmhe possibility of establishing a title by usage 
to treat as interna1 waters suth open waters as are claimed by 
the Norwegian Govemment in the 1935 Decree. In this' Reply 
the United K i ~ d l i m  Governmnt agrees that the theorÿ of Kstoric 
waters is in principle a theory of g-enerd applicatioii but it adhtres 
to its opinion that an liistoric cla,im to open waters has to bc 
regarded sornewhat difierently in point of praof h m  an historic 
daim to an encloseCl bay. In the latter case the existence and 
extent of the daim, when made, is readiiy appreciated by other 
States which, if they do not object over a prolonged period, may 
reasonably be understood to have givtn their assent t o  the daim. 
But, in the case of open waters the existence and nature of the 
hlaim will not readiiy ocçur t e  othm States so that in fkfs case 
it is essential, in the view of the United Kingdom, to estal3lish 
80th fhnt the ex~stelace of the claiwt has Iong &'PZ ~ z o t o r i o ~ s  altd that 
ibs extent hm beew zme~a~ivocaJiy made k m o m  to othw Stales. 

472, Suice the United Kingdom Goverment an gmera2 grounds 
agrees that t h e  theory of historic waters is not corfined in its scope 
to historic bays, there i s  no 'nwd for it to discuss the extracts 
$rom the work of t h e  learned societies or the 1930 Conference which 
are cited in the Couriter-Mernorial t o  establish tllis proposition. 
I t  is, however, neçesary ta  say a bricf word concerning the extracts 
h m  Gide1 and Hyde in paragraphs 5 jg and 560 of the Counter- 
Nemorial rcspectively because of the misleading natu~e of the 
aamrncnts made upon these extracts by the Nonvegian Government. 

The Nonrregiaa Government recalls that Gidd, when speaking of 
coastal archipelagos, said that the theory of historic waters s l ~ o d d  



have a wide application and drew attention to the wide diversity 
of situaiions in coastal srchipelagos. It might perhaps have exphin- 
ed that the diwrsity ernphasized by Gidel was between archipelagos 
where the waters serve "la grande navigation interaationale'band 
those '"dot les pertuis constituent de véritablesJ infiltrations vers 
l'intérieur du pays riverain'" It was with reference t o  fhis difference 
hetween channels Ieading to  inland waters and çhannels serving 
international navigation that Gidd ased the following tvords rvhch 
the Normgian cites in paragraph 559 : 

"Vouloir donner par un texte g6néd  unique la solution de  p- 
blèmes dont les conditions sont si différentes, c'est poursuivre une 
tâche irréalisable ; il appartient k l'usage in ternational de procurer, 
sur la base de la thborie des eaux histotiques, 1a concilirttion cles 
différents intrlirêts en présence" (op-  cd., Vol. III, p. 270). 

T11e Nomegian Gûvernment claims th2 in this passage Gidel 
attributes to usage precisely the s m e  r6le Ehat attribnted t o  it 
in the Nom-egian Governrnent's thesis in paragraph 553 of the 
Conter-Mernorial. It implies that  Gidel considered long usage 
merely t o  aperate as a confirmation of a state of thing already 
legdly valid. This complete misrepresentations of Gide12 viats is 
achieved only by paping no attention t u  whût he said when he was 
dealing specififically \vit11 histuric waters. Gidel's views concetning 
hist oric waters have been explained earljer (paras. 432-433 above) 
and here it Is enough to recall a brief extract from his chapter on 
liistoric waters (op .  ci$., Vol. III, p, 651) : 

l< La cons6cratiori de ces pr4ten tions ne peut dkriver-en l'absence 
d'organes ayant reçu formellement qualité à cet effet et  investis 
expressement par chacun des Etats int6reçsés d'un pouvoir de 
décision - que 66 li*~cqwiesmment i?ttimaatz'mal; c'est Tusage $mlmgk 
qtei, gk*térdcmswt, en fowmi~a la mn.Pta#eslittion; I I  el  tell^ p s t  lu pari d~ 
vévitt qua contient le mud rr historiq~es n.... 

The passage from Hyde which is set out in paragraph 560 of the 
Gount CT-Mernoriai merely emp hasizes, as the report of the Corn- 
mittee on Territorial Waters in r 930 mphasized, t h a t  the existence 
of larger historic clximç iç one of the major difficultieç in codifying 
the generd ruiles of international law concerniug maritime terri tory 
in ct convention. It may, however, be observed that  Hyde in the 
passage ci t ed ml y regarded larger clairns which have prewiamiy 
met with no o$position as constituting an ob*acle ta codification. 

Pmq/ of dn historie t2"tlt 

(Paraszs. 561-570 of the Çounter-Mernorial) 

The h ~ d m  of $ruoJ is 0% No~mtry 

473. The Norwegian Gowxnment, in p~ragraph 561 of the 
Counter-Mernorial, while' disputing the contentions of the United 



Kingdom Govcrnment in regard to the conditions and nature of the 
proof of an historic tifle, agrees that the burdea of proof lies upon 
the State which invokes the lristuric title. This  admission that the 
burden of proof lies upon the claimaet State was only to be expected 
in view of the abundant authurity to  that effect. The r6le of the 
historic element being to validate what is an exception to generd 
rules and therefore intrinsically invalid, it is natural that the burden 
of proof should so emphatically be placed upon the coastal State, 
Just as the very existence of the theory of historic miers  impera- 
tively demonstrates the existence of general iimits upon maritime 
tenitory, so also it demonstrates that  ,the r6le af the historic 
elment is to validate a daim that otherwise would be invalid. 

47'4. In paragaph 542 of the Çounter-Mernorial the Nomegiart 
Government refers t o  the fact that the  United Kingdom in para-. 
graph 143 of tlie Mernorial contended that the principle of the 
freedom of the seas places a strict burden of proof on the coastal 
S tate to establish an historiç title to exceptional maritime terr i tory 
and cited a pmage h m  Gidel in support: of its contention. The 
Norwegian Government claimç that it haç demonstrated the erras 
of tkis contention and that the passage fmm Gidel concerning the 
dominance of the freedom of the seas d o s  not beâr the meaning 
attributed to Gidel's words. The United Kingdom Government, 
in paragraphs 220-zz~ of this Reply, has refuted this daim and has 
shown that the rneaning of the passage in Gidel is precisely khat 
which is attributed to it in the Mernorial. But in m y  case the 
passage isom Gidel,, the meaning of which the Norwegian Govem- 
ment had previously sought in paragraph 285 of the Counter- 
Mernorial to say had b e n  misrepresented by the United Kinghm 
G o m m e n t ,  did not concern kistoric waters but was the following 
statement made with referace to  denying territorial waters t o  
perma~rently dry rocks that are incapable of use : 

"L'idée qui domine 1e droit de mer est l'idée de la liberté de 
I'utilisation licite e t  normale des espaxes maritimes ; toute restriction 
inutile à cette liberte doit être kvitée," (Op. cit . ,  Vol. III, p. 674.) 

The passage cited in paragraph r43 of tlie Mernorial ày the United 
.I<ingdom was a different passage, taken from Gidel's chapter 
dealing specificdly rvith historic waters (op. cd., Vol. III, p. 632} : 

"En ce qui concerne le fardeau de la preuve, d #se s w  l'gtat 
qui prCtend attribuer a &s espaces maritimes poches de ces cbtes 
le ç a r l é r e ,  qu'ils n'auraient pas normalement, d'eaux intkrieures, 
C'est 1'Etat riverain qui est le demandeur dans cette sorte de prods.' 
Ses $rétaniioits tend.& d e m ~ i l e r n ~ n f  s ~ r  La haute mer; 18 $&.reci#e 
d~ la liberké de la h m t d  w, qat; demeure La base esserttibie dc iwt 
le droit a'.nfmatioml qzlblic mariiime, ne permet pas de faire peser 
le fardeau de la preuve sur les Etats au détriment desquels la 
haute mer sera rbduite par lkattribution de certaines eaux en propre 
A lrEtat qui les rklarne c m m e  teIIes." 
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This passage is guite explicit tïoth as to the burden of proof lying 
an t h e  toastal Çtate and as t o  the freedom of t h e  seas being the 
essential hasis of aU the public interuzdional iaw of the sea. It is, 
therefore, açtonishing f hai the. Norwegian Gove-ment in para- 
graph 562 of its Countw-Mernorial should say aot one wmd about 
this passage whiçh is addressed to the matter irnmcdiately under 
consideration but should seek t o  dispose of the support given by 
Gide1 to the United Kingdom's cont~ntions by an oblique reference 
t o  quite aaother g.dssage addnessed t u  a different subject-matter. 
In fact , as m a d y  said, even this other passage f ully supports the  
United Kingdom's contention in regard to  the dominance of the 
principle of the heedon of the seas, 

475. The Nomegian Government, while agreeing in parapph 
563 of f i e  Comter-A%emorial that a State c m o t  excuse its breaches 
of applicable rdcs of international law Iiy merely invoking the 
provisions of its own municipal law, contends that this well-known 
rule is wi2ïlout any relevance in the present case. It insists that the 
case before the Court does not conrem the mecution of Norway's 
international obligations but their existence. This contention over- 
simplifies the issue before the Court. Certaidp, if the Nonvegian 
Governmmit is entitled, as it maintains, tcr h the boundatles of 
the high seas opposite the coasts of Nonvay by its own sole, 
unilateral decision, the nile invoked by the United Kingdom in 
paragsaph ~ 4 5  of the Memonal has na relevance in the present case. 
If, however, the determination of the boundaries of the high seas 
is a matter controlled by international law, as the United Kingdom 
-Governrnent Uisists that it must be, then the executiun of Norway's 
oblighons under international law is the question raiçed by the 
pleadhgs in this case. When Nonvay asrests a foreign trader 
ou tside the generally recugnized lhits  of maritime territory and, 
therefoze, appa~ently on the high seas, she cannut properly say 
that no question is saised of the performance of Norway's inter- 
national obligations. She is mlled upon, if she can, to show that 
she has a particular title ta exercise jurisdiction in the area ia. 
question. Otherwise, the freedom of the seas is an empty psincipTe 
devoid of oflegal content. 

The'submissien of the United Engdom Government is that, in 
jrxstifying such a n  arrest and in establishg a tifle t o  exccptiond 
maritime territory, Norway is not permittecl simply to pIead the 
provisions of her own municipal laws but mwt adduce evidence of 
acts efech'w ia i&~mathn& law to givt; her a title to exceptional 
maritime territory. MurlicipaI decrees and ot her acts of municipal 
authority have no higher çignificance in an international tribunal 
than as relevant facts whicli show an exercise of State autlionty 
6~kt whitk may tw m y  raoi be xzcficiefit to ed~bEisda an i~ter.izatimZ 
righrf tri exercise the State authority. ,VVhether or not niunicipal 
decrees and other acts of State authmity in fact provide evidence 



of a title valid in international latv necessdy depends hot only 
u p n  the nature .of the municipal acts bztil @on the mies of intu- 
~ i o m a E  2aw. In an international tribunal the question in each case 
must altvays be : What interpnetatiun is placed upoiz the municipal 
actç by international law ? 

T h  ~ W S ~ ~ O I Z  whetlzer assertinn O! udhority by one Stak & s~&imf to 
establisla an hisfu&ç clEn'm or w h d l ~ e ~  p o u f  of aqwiesctmce by uihm 
States also rcpired 

476. The difference of view betwem the UniteclKingdom Gwern- 
ment and the Nonvegian Govemmmt cancerning the application to 
this case of the maxim that provisions of municipal law are not a 
suficient excuse for breaches of international obligations is mesely 

' one aspect nf the fundamental difference between them concemitig 
the  whale nature of the restrictions irnposed by h'ternational law 
on daims t o  maritime territory. The Norruegian Government, in 
effect, maintains that the assertion of Statc authoity in regard to 
a gîven area of sea is both esseiltial and suscient to establish a title 
to maritime territory, The United Kingdom Governent  in effect 
maintains that t h e  asertiori of State authority, though essential to 
t h e  eçtabiisliment of a daim t o  maritime territory, is laot sufficient 
and that, the ngkts of ather States king  affected, their acquies- 
cence is required. The remarks of: the Nomegian Government in 
paragraph 564 of the Counter-Mernorial conmrning the rBle played 
hy acts under municipal law in the formation of an historic title 
and i t s  remarks in subsequent paragraphs concérning the acquies- 
cence of other States in an historic daim are redy addressecl simply 
t o  this fundamerital divergence of view between the Iwo Govern- 
rnents, 

Rn hisbwk tiik t a  an a ~ e a  of sea is acpwired by pesmytim, not hy 
occzkfiation I 
476 A. In  paragaph 564 of the Counîer-Mernorial the Nartvegian 

Governent says that the exercise of authority by a coastal State 
under municipal laxv occupies an essential place in the theory of 
historic waters. T t  &O says thaf the peaçefd and contieuous exer- 
cise of authority by a coastd State thmugh acts under intemal law 
in t h e  acquires international validity, beçoming part of the inter- 
national juridical order. These statements, in the view of the United 
Kingdom Government, contain only hd£ the truth. 

Where the cl& of title is to land which i s  a rm nnllius and in 
which, therefore, other States poses3 no legal interest, the mere 
peaceful exercise of State authority in regard t o  the land suffices to 
establish the occupation, The res f i ~ l l i ~ s  is in lacv susceptible of 
occupation by the first corner and the exercise of State authority in 
regard to the land will be an exercise of exclusive State authority 
creating an appropriation binding on ot her ~ t a t e s - ~ ~ n  t hese cases, 
- the  sole question is whether the clairnant Staie can establish, to use 





clestx and pointed out that the tribunals concerned did not specify to 
what extent the doctrine of prescription was applicable in these 
cases, However, he. shessed tha t  the essential difference bettveerr 
occupation and prescription is that the f m m  concerns territory 

. which is yes mllizcs, but f he latter concerns temitory which is alteady 
under the sovereignty of amther State 1, 

As ha: been explaixed, where the territorial c l a h  is t o  the sea 
and is in opposition t o  existing rights of the community of States 
and, therefore, not legal in its origin, the case is one of'pr'escription' 
and xzot of occupation. The well-hem passage from Judge Huber's 
award in the Isictnd O)' P h a s  cmt, which is cited in paragraph 564 
of the Counter-Mernorial, was clirected to  territorial claims t o  I0.d 
and lays down na more than that the peaçefui display of State 
activity is essenbal both t o  the establisriment and maintenance of a 
territorial title, nie Nonvegian Govement ,  by omi tt iag signifrcant 
passages and inverking thc order of some of the sentences, gives a 
somewhat misleadhg impression of what Judge Huber said, This . 
disfinguished judge, in emphasizing that çontinuity in the exkrcise . 

. of State activity i~ reqziisite for the mcbin$emnce of a title even after 
it haç once been established, u x d  the foIlowing ianguage (Am~e'cra~e 
J O U Y N ~  of I ~ t ~ r n a f i o ~ a i  Law, Vol. XdXII (1928)~ p. 876) ; 

"It seems, therefu~e, naturd that an element which is essential 
for the constitution of sovereignty should not be lacking in ils 
continuation. Ço trne is this, that practice, well as doctrine, 
recognizes-Waugh under different Iegai f omulae and +th certain 
di&rences as ta the: conditions required-that the continuous ana 
peacefui display of' territorid suvereignty (pemeJzct i m  reEutim to ' 

othps SEdes) is as good as a title. Thc gtowin~ insistence with which 
intemationa.1 law, ever shce the middle of Che eighteen#h centurg, 
has demanded that the occupation shall' ùe' effective would be - 
inconceivable, if effetiveness were required o d y  for the act of 
acqussition and not equaUy for the maintenance a£ the ng'kt. If the 
effeçtiveness h a ,  above ail, beea insisted on in regard to occupation, 
fhis is because the question rareIy aises in connection with tcrri- 
tories in which t h m  is already an established orcler of things. Jas* 
as before the rise of Urternaticinal law, boundaLies of lands were 
necessariip detemined by the fact that the power of a State was 
exercised within them, so, too, under the ceign of international law, 
the fact of peaceful and continuous display is &il1 me af the most 
important considerations in establishing boimndaries bebeen States." 

CertaMy, Judge Hubeir said display of Çtate authonty is one- of the 
most important considerations In estab'liçhing the Isoundaries of 

'"Ln u prescription x ressemble % I'u occupation L! en ce qu'elle est une m a a e  
' 

d1acqti&r un titre originaire k la souverainet4 territoriale ( p a  oppwikion anx 
*es dérivts), et anssi en ce qu'elle cornporte leç deux éldments de l'onam~s (intm- 
tion de s'approprier) e t  di1 ji-ddum. (possession et administration e3ective). Elle 
difière de l'occupation en ce qu'elle est un moyen d'acqukrir an territoire qui n'wt 

'pas YGS fz~llitds, mais qui at place sous la pleine souverai& d'un autre 



States, but he did not say that it was the D'PGEJI consideration. 
Mcireover, he spoke- ody of a display of sovescignty peacefd in 
reiaiim to athq Sitates. But it is unneceçsary t o  expatiatrr an the 
vie-rvç of Judge Huber becauçe on the previous page of his award 
(09. cd . ,  p, 875) lie indicated clearly that Ere had ncrt got maritime 
territory in mind : 

"Sovereignt y in the relation between States signifies independence, 
Independence in regard ta  a portion af the globe is thc right to 
exercise therein to the exchsion of an other State, the functionr 
of a State, 'llie development of the na ?i onal organizaticin of States 
during tlie last few centuries and, as a corollary, the development of 
international law, have eçtablishecl this principle of the  exclusive 
cwipetcnce of the State in regard to its own territory in suçh a 
way as to make i t  the point of departtire in slettling most queçfîons 
that toncern international relzttions, The special cases of the com- 
posite State, of collective sovereignty, etc., do dot faL1 to  be con- 
siderd here and do not, for that matter, throw any doubt upon the 
principle which has jnst been enunciated. Under this reservdtion it 
may be stated that territorial sovereignty belongs always t a  one, 
or in exceptional circumstanca, to several' States, to the excluJion 
of al1 otherns. The fact that thefunirtilons o f a  Çtate can be erformed 
by any State witliin a given'zane is, on the othcr h a n a  Precisciy 
the ç h a r ~ c t e r i ~ c  fcatwe oj ths le@ sitrcatim fi~~tiazaing i*. those j5ap.l~ 
of ilzlta globe which, like t h  Iaigh sens or lands withaut si mastcr, ca.nlad 
or do nùt yet Jarnt tb t~rz tory  of a. Statp." 

Tndeed, he seem, in the last sentence, t o  have thmght that attempts 
t o  appropriate areas of the high seas are illegai awd reiholy ififluiid, 
for he said that they çanaort fosm the territory of a State. 

478, The Norwegian Governrnent, in paragraphs 565-568 of the 
Counter-Mernoriai, repeats in surnmarized fnrm its amount of the 
precede~ts of State practice, the work of the leamed societies and 
the w o ~ k  of the Codification Conference relating t o  historic waters 
and again daims that  this evidençe does not indicate that the 
acquiesmnc~ of other ~tatttes is a necessary condition of the validity 
of an historic titk t o  maritime tcrritory, The N m t g i a a  argumerits 
on this matter have dready been examined at Ierigth in paragraphs 
438-468 above, to which the attention of the Court is invited here 
in mnnection with the Nmwcgian thesis that State activity is 
alone essential to an historic title. I t  was there shown that, on 
the c o n t r q ,  the precedents, the opinions of juriçts and the ~ w r k  
of the Codification Conference strongly confirrn that the relevance 
of an historie title iç to raise an inference of the acquiescelice of 
States in a clairn which is exceptional and which, apart from such 
acquiescence, would 'be illegal and invalid, At the çame tirne, the 
United Kingdom Govemment emphasizes that i,t dms not nly  only 
on thls etrldence t o  establish ifs contentions, but maintains that its 
contentioas follow inevitably from the most fundamental principles 
of international Iaw, under nllilch the international legal order is 
essentially derived from the consent of States. 



479. The N'o~nregi~m Govanment, in pasagsaph 56g of the 
Cornter-Mernoriai, cites a passage from Gidelbs cchapter on histone 
waters, in which he sajfs that if is particuIarly dificult to lay dom 
by any generd formula the conditions whch a usage must satisfy 
Ln order for it to  qudify as an established usage. Tlzat is perfectly 
true for the very réason that an historic claîm depends on the proof 

' 
of h o  essential elemnts of which one is the acquiesceizce of States 
In the daim-the other, of course, is the mercise by the claimant 
State of ÇEatc; aulthority over the a n a _  Bekg a matter of evidence 
each case trgeIy depends 04 ih oxyn facts but, as. Gide1 hirnself 
insisted, the ultlmate criterion of a rrdid title iis its acceptance hy 
other States. That this is his view appearç dearly in the two points. 
to wliicb he draws particular attention, namely, wrhether the 
recopiihon of t h e  usage need be absolutely universai and whether i t  
need bt3 express. These two points.wil1 now be exarnined. 

Gide1 says that it is impossible t o  require that recognition of the. 
usage shouId h al~solutely miversal and that a single protest 
manating from a single State wilJ not invalidate the usage. The 
United Kingdom Govemment does net iri gmeral dissent from 
this proposition so long as it is kept in mind that it relates strictly 
to the acquisition of title nûS by mere usage but by pr~scriptivc 
usage. 1i-t other words, Gidd's proposition relates to the: validation . in the internatiorirtl l e p l  ordcr of a usage ivhich is inbinçicdly- 
invalid by the continuance of the usage over a long period of tirne. 
Gidel's standpint in regard ts the effet  of the passage nf time is 
perfectly clear as has been explalned above (paras, 432-4343. HP 
regasch the long continuance of the usage as relevant t o  prove the  
acquiesmce of States and tbereby the establishment of the usage 
as part of the international Iegd order. The season is that what is 

' 

involved in the prescriptive establishment of an otherwise invalid 
usage i s  essei~tidy the abandonment by other States of .tlieir n'ghts. 
This abandonment mziy either be proved by express assent or may 
bc inferred from long inaction, ï t  is in the Tight of these basic- 
corlçiderations that the cff ect of protests by individual States has 
tu  be estimated. 

Thuç, in tlie view of the United Kingdom Goventment, it 5, onEy 
true to say that the protest of a single Statc ivill' mot, preverrt an 
exceptional mage from becorning la\dui by prescription Ilzdefilnatdy. 
States are entitled -up t o  a point ta place their r~liance on the 
genercil rules of intesnatirnial latv by which the usage is irnlawful 
and are not bound dways t o  registcr their irrirnediate objection ton 
unlawful acts of State authority when these cido not directly touch 
theis own intereists. 'l'hey are editled up t o  a poirit t e  put their 
trust in their nght to invoke the gerieral d e s  of international Zaw 
when the occasion anses. Nar çan States be called upon to maintain - a vigilant watch on t h e  statute books of 0 t h  States t o  detect a t  



m c e  umrpations of - thelr own rights under geneml intemational 
law. This point was strorzgly emphhaçixed in r863 by Secretary 
Seward In the same note t o  the Spanish Ministes eoncerning the 
territorial watcrs of Cuba, fram which passages have previously 
been cited in othar connections (paras. 117 and jzr above), Speak- 
ing of t he  Spanish claim to a. 6-mile maritime belt, he said (Rlocrre, 
Digest, Vol. 1, p, 710) : 

"The s tatutes tvhich Mr. Tassara h a  recited are therefore regarded 
.as sllowing what certainly is by no means unimportant, that Spain 
at an early day asserted, asid has on aifferent occasions since that 
time reassertecl, in her domestic legislation, a c lah t o  ait exceptional 
jurisdiction of 3 miles in addition to the 3 miles of jurisdiction 
conceded by the law of nations. 

A daim thus asserf ed and urgid must neçessarily be nocv r e ~ e c t e d  
and çonceded by the United Statcs, if Bt could be showw thal m its 
btigzg brmght to their notice l h y  had acquiesced in if, or lhat on ils 
b&g brwght ta  Ihp l i o l i c~  4 oti%&r Yozwers it had beex so ccm- 
c e h d  hy them as to im$ly a g e z ~ r a l  recogniikn oj' ab by the mnritimd 
Pomevs of the wovld. It is jusi Saere, hawlmer, t h t  Eh claim of S@ak 
sepms to  m e &  mfi$ort, Naiims clo leet q c a l t y  s t d y  mch athr 's  
slat~itc books, a& are ltot chargeable hm'lh aotic~ of ndionaG p r s k ~ s i o n s  . 

, 
res t i~g  wpon fereign t~gislation." 

Tn short, it is ody when an exceptional usage has acquird a 
certain international charader though long continuance that ot her 
States cvilI be presumed to have knowIedge of the usage and t o  have 
ahandoned th& right t o  o b j d  to its continuance. And it is only 
thcn when, the usage has not merely continued a long tirne, but 
has also been q r e s s l y  or by inference acquiesced in by most 
States, ihat a State, which has indeed objected but bas confrned 
jts objection to a mere protest, may be held piecluded from con- 
tinu@ t o  abject: to tvhat has becorne part of the estaMished inter- 
national order. 

480. Gidel also expressed the opinion that dE protests shouid not 
be treated as being on the same plane but t h i t  tthey should be 
distinguished according t o  thcir nature and to the geographicd 
situation of the protesting State in relation t o  the waters claimed. 
This proposition has equaIly to be =ad in the light of the con- 
ditions under which a prescnptive usage may be established, The 
\vords uçed by Gide1 are '!geographical situatiori" but equslly 
legitimate maritime interestç of a p r w t e s t i ~  Çtate rvonId be materid 
in assessing the weight to be attached to the protest, Moreuver, al1 
States are affect~d by the establishment of a. preçedent contra~y 
to  th^ generally recognized niles of international lm-. Consqeatly, 
although the geographlcal propinquity of a protesting State to the 
area affected by the: usage may have a certain significaoce and its 
maritime interests a stjll greater signihance, neither of these factors 
a n  be.reprded as being decisive of the weight t o  be attached l o  the 
protest. Far more important js the sature of the protest and the 



action taken by the protesting State to safeguard the rights whick 
it conceives to have heen infringed. The essence of the prescriptiye 
effect of the passage of time is t o  show that States by theh inaction 
aver a long p e n d  have acquiesced in an infringement of their rights 
wheh 'they were mtitled to resist. The protest of a single State, 
in the vieur of the United Kingdom Govexnmeni, is effective to 
prevent the establishment of a prescriptir~e title precîsely t o  the 
extent that the State ta@. al1 rreccsçary and reasonablc steps to 
prosecute the available means nf redressing the infringement of its 
rights. 

481. There iç al1 the difference in this crinnecirion between a 
mere paper protest by a State througi the diplornatic charnel 
and the active prosecution of i t s  objection through diplomatic 
negotiatioas, the arrangement of a modm a i m d i  and ultirnately 
the bringing of the matter-r the ivillingness to bring it-tu 
confest ati on before an international tribunal. A diplomatie prot est 
is by itself effective to manifest the obje-on of the proiesting 
SEate and for a certain period reserve its rights, But, if the usage 

.which k protested against is repeated and is acquiesced in by 
other States, then the question may ultimately be asked why the 
protmting State, if it attaches importânce t o  its rights, has riot 
taken further steps to b h g  the matter to contestation and settle- 
ment. In  other words, a State çvhich contents itself with paper 
protests and doeS noE use the available means of pressing its 
objections may after a certain lapse of time be debarred from 
further qrzesti~niiig what has become part of the established lcgd 
order. The principle by which fhe pxotesting State's rights becorne 
barrticl by lape of timc mav be said t o  rest either on a presumption 
tha t  by its continued inahion it has in fact acquiesçed in the 
changed situation or, more simply, on the maxirn pieta fion mizovme 
as appears to be the: opinion expressed by Professor H. Lauterpacht 
in the passage çited in p a s a p p h  570 of the Counter-Mernorial, 

482. The United Kingdom Covernment submits that it 4s in 
the above smse that the protest of a single State is ineffective 
to keey dive itç rlghht to object ta  the assertion of anthority by 
another State over areas of çea which under the general niles of 
international law form part of the high seas, Having s e p d  to 
Gidd's view that the theory of historic waters is fouaded upon 
the acquiescence of other States, It is in that çense that he &O 

. rnwf be understood as disallowing the protest of a single State 
Erom conçtituting an indefinite bar t o  the establishment of an 
hktoric titIe, Indeed, just as prescription i tself is a general principle 
of law faund in most rnunicipai systemç of law, so t4o it is a 

. general prin~iple in these systems that prescription does mi 
operate against a clainiant who is t'aking active steps t o  enforce 
his rightç. The reason is the obvious one that, while a claimant 







that wea, strongly suggests that they nnderçtand the exceptiorial 
claim ts be limited to the defined area, and that their acquiescence 
in the exceptional cldm is also ço Irmited. IVhen a State specifimlly 
defines its daim in particiilar areas, as did Norway in the 1869 
and x8Sg Demes, the most that c m  be Lnferred from the sub- 
sequent inaction of oCher States is that t h ~ y  acquiesce in the 
daims Po thrise particular areas. Consequently t l ~ e  onus is upon 
Bonvay when i t  seeks t o  interpret the acquiescence of other 
States in its cfaims of 1869 and 1889 w being an acquiscence 
in certain prinçiples which Norway w a ~  then frte to extend t o  
other areas- In pamgraphs 33-39 above the United Kingdom ha$ 
given reasons for holding that such an intefpretation of these 
decrees is preçluded. However, Norway does appear to argue fm 
this interpretation and that is no douht why, in the preçent case, 
the Norcvegian Governmcnt haç sought to establish a Norwegian 
system of drawing base-lines in accordance with fie 1869 and 
1889 Decrees. It ha$ already been de~uonstrated in Part 1 of this 
Reply (paras. 33-39), thrit the deged establishment of a Nor- 
wegian s y s t ~ m  of drawing base-lines by the 1869 and 1889 Decreeç 
is In fact a m@k, But the United Kingdom Gavemment also 
subdts  that, as a matter of Iaw, it is impossible fox: Noway to 
establish a prescriptive title to such an. alieged sptem uriless she 
c m  show not only that the 1869 and 1889 Decrees mere in fact 
the application to the coasts off S~ndmoxe and Romdd of an 
exceptional syçtern which, ia fact, was ripplied everywl~ere on 
the Nenvegiari coast, hut th& other States ought also t o  be helcl 
as to have sa wlderstcod the decrees and to have acquiesced in 
them on that basis. Stata cannot be said to  h m  acquiesced in 
daims of whose existence they could not reasunably be expected 
t o  have any understanding. 

- Acls o/ $rivate i ~ d i v i d m z L ~  Me aot st@cie~lf. *O gie~e a t j t k  by oçcwa- 
d û w t  to the Shte mhbse nationals t h q  ave 

486. The United Kingdom Gcivernment, in Part 1: of this Reply 
(para. 17), has already dram attention t o  the fact that the activities 
ofyrivateindividualsar~~~ois~1ffiCienttogiveatifleby.occupation 
to  the Strite whose natiomls they are. Ln tlw Island of PaUmas case 
( Arneuicm yJot~rmal u j  I.lzt~~fial'ional Law {198), Vol. 22, p. 867) 
Tudga Hiiber in one passage spoke of the principle that "continuaus 
ànd peaceful dàsfilay of tlie jundioas of S t a t ~  within a given region" 
ha constituent eleinent in territorial sovereignty (p. 876). In anot her 
passage he spoke of the NethcrlanGls' daim to sovereigaty as being 
founded "esscn.tially on, the title of peacefùl and continurjus display 
of Stak antha~iiy over the islrtnd" (pp. 907-908). The latter passage 
was mentiorled with approvd by the Permanen-t; Court of Inter- 
national Justice in the Easter~ Greenland: case (A[B 53) and the 
Court, in a passage r e f e n d  t o  in parapaph 564 of the Counter- 
Mernorial, r v ~ n t  on tu sap : 
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"it may be well tn state that a claim te sovereignty baseci not npon 
some particul- act or title such as a treaty of cession but rnerely 
upon continned diçplag of authority, Lnvolves twn elernents each 
of whicli must be çhown to exiçt : the intention and \ d l  ta act as 
smPPetgtta dr~d sowte aci.uaL ~xcrcis t  or display of s w h  authoïity'" 
IPP. 45-46] 

TE is t hus clear that if is acts of State sovereiga t y, not acts of private 
Individuals. which may provide the foundation.fcis a title to terri- 
torial sovereignty. If this is tme of the acquiçition of sovereignty 
over l a d  which, as YU tzg~llius, is open t o  occupation by any State, 
a fortimi is it hue of the acquisition of sovereignty l ~ y  prescription 
over the sea whose waters are not susceptible of simple occupation 
because they are not TES n~llizts but are çubject to rights exercisalsle 
by each and every State. International law c m o t  permit the acts 
of private inilividuds to create a t i t le  to sovereignty in derogation 
of the existing rights of States. In other tvords, fishing by N o r w e g h  
fishermen in waters outside the generafly recognized lirnits of mari- 
time terrltory, even if proved korn  prehistoric times, is no evidence 
of, or basis for, Nom~egian sovereignty over the waters çoncerncd. 
As was pointed out in Part I @ara. 35$# the Nonuegian RTmider of 
the Intesior, in his Exposé dw Motifs for the r869 and 1889 Decrees, 
frilly recognised that iznmernciriai user of fishîng graunds did not 
permit the exkensirsa of mâritûne territory beyond the limits allowed~ 
by international law. 1 

487. The distinction betweeri lana which is vcis x~jilius, and the 
sea, which is subject to the rights of other States, affects claims t o  
sowreignty in motlier way. Acts of State authority manifestecl in 
regard 'to am area of land will alxvap be held to consfitute an asser- 
tion of exc:GletsP:ve State a~thori ty over the land because in the case 
of l a d  it is of the essence of sovereignty tlrat it should be exclusive 
of the sovereignt y of other States ( a p t  fram special cases sach as a 
condominium), The position is, .however, quite' merent  in the  case 
of açts of State authority manifested in regard to areas of sea. Each 
State under international law haç a coinpetence to regdate the 
conduct of its nationals on the seas whether wwithin its o m  watcrs 
on upon the hîgh seas. Accordingly, the mere fact that  a State exer- 
clses authori t y over i t s a m  nationals beyonil the generauy accepted 
Iimitç of maritime territory does not indicate that it clairns exclusive 
sovereignty as against other States. It is.to be presurned that a 
State intends to act withln the firnits of its recognized cornpetence 
rather than out side t hem. Consequently, the exercise of aut hoRty 
by a State over its own nation& beyond the generally accepted 
limits of maritime +@nitory does.not by jtself form the basis for an 
historie, preçcriptive cl&. It is cammon for States to regulate 
national. fishcries beyorid the limits of their maritime tenitory rvith- 
eut any encroachment upon the rights of other States. Legislatiun 
~gula tmg methods of fisbirig in a givea xea  thus does not provide. 



evidence of an historic title unles i t  indicates an exercise of generd 
sovereignty in the a r a  t o  the exçIusion of fhe authority of other 
States. Consequently, Nnmegim h h e r y  regulatioris, if theg are to 
constitute evidence of an historic titre, must bc  çhown t o  be an 
exercise of a generd and exclusive soveceignty over the areas 
çon~rized. 

(Tasas. 571-575 of the Couriter-Mernorial) 

488. The Norwegian Govemrnent, in paragraphs 571-573 of the 
Csunter:Memorialil, outlines the reasons why, according to its vieiu, 
t h e  theory of historic waters applis tb the  waters delirnited A s  
Nomegirtn maritime ferri.toq7 in the Royal Decree of 1935. Refemng 
to tbe material contained in Part I of the Counter;Memorial m d  in, 
Annex 3 (Tlzs Princi$al Facts), the Nor~vegiari Govemment argues 
that (1) gmgraphica.1, (2) econornic, and (3) sec~irity considerations 
justify the deged RTorn7egian syçtem of maritime territory and that 
in addit ion histon~ctl considerat ions lcnd every support tri f ie  system. 

The United Kingdom Govcirnment, in the first place, maintains 
that the presentafiori in Part 1 of the Conter-MernoLial of the 
refevai~t geographi c a l  and econrirnic fact s, upon whiç h Non- 
e spe idy  relics tu  justify her exceptional claim, sequires to be 
correçted in important pzrticulars as has been shown in para- 
graphs 5:zo of Part 1 of this Reply, In  the second place, it mabtainç 
that  t h e  geographical, econrimic and security considerations invoked 
by Norway do not in any case lead to the  conclusion that d the 
maritime territory dclimited by the Royal Decree of 1935 shoulrl 
naturdy be regardecl as Norrvegian waters and it denies that 
othcr $tates are alId v pon t o  acquiesce in. the whole of Nonvay 's 
exceptional claim. 

The United Klngdcim Government- cannot accept the contention 
in yaragrapli 571 of the Couter-fifernorial that the  inbicate con& 
gurations of the Norwegian coast with its frhging i s l d s ,  & e h  and 
reefs gives t o  al! the waters delimitecl by the 1935 Decree "une 
unité qu'an ne pourrait juridiquement briser qu'en fermant les yeux 
à la rhlitë', Nor does it accept the skitement in the same paragmph 
tha.t geography makes al1 these waters an accessary of the land and 
subjects them aZt to the soverei@tp of Nonvay. Geographicd facts 
are, of course, relevant in determining what cvea of maritime terri- 
tory is, in law, accessosy to the land. They arE the facts upon which. 
the geaeral rdes af international law governing the delimitation of 
territorial waters operate. But the legal relevance of geograpkd 
facts is n d  estahlished merel y by using a pictureçque phrase such as 
"le dessin tourmenté de la bordure continentaleJ' 'on by referring to 
the "skj~rgaard" as "la multitude des Iles, des îlots, des rbcifç qiu 
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parsèment la mer adjacente". It is not the simple existence of 
ctirvatures in a coast or ~f islarlds off a coast that influences the 
delimitation of its maritime territoy. It is the  configuration of the 
land, wlrether a continuous lirie of Jmd or consisting of broken 
S a n d  fringes, that rnay bring areas of sea within the territory of a 
State, In law it is tlie tendency of the land o r  lands to enclose the 
sea that $ives reIevance to the gcographical facts. 

489. The United Kingdom Goverment does not dispute that the 
part i d a r  configurations of the Noruyegian coast ent itle Nomay 
even under the general rules of international, law to treat substantial 
arcas of sea as interna1 waters. Nor does it dispute thai these partic- 
uEas çonfrpratirsns are relevant in determining whefher or not a 
Womegian title t o  areas beyond the limits allowed under the genemi 
rules has been establisl~esl as an exceptionaï historic title. For such 
an exceptirna1 title çan only be founded on the açquiescenm of 
other States and it is where the configuration of the land tends t a  
enclose areas af sea that the acquieççence of orither States in a larger 
clairn may more readity he iriferrcd.frorn the absence of any reaction 
to  the claim. What the United Kingdom Guvernment is disputing 
in the'present case is the attempt of the Norwegian Government in 
the Royal Decree of 1935. to delimit Norxtegian maritime territory 
without any regard to the configuration of N'cinvay% land territory 
and without any regard to the çloçed or open charaçter of the waters 
concerned. 

490. The United Kingdom Governrneizt does nat contest thai. 
Norway js entjtleçl in deterrnising the configuration of t h e  Noxwe- 
gian coast to take into account not only the 1md of t h e  main caast 
but the içlands, islets and reefs 1 off the main coast, Such is its 
understanding uf the da im made in thc r8rz Resmipt arid it aceept'; . 
the faç'c that  the Islands, islets and reefs l are part of Norilvay, What 
the United Kingdom Government does contest is that, when the  
totality of Norwayk land territory has thus been determined, the 
N~m~;idn Govcrnment shonld attempt ta  delimit Norwegian mari- . 
time territory without anp regard to the multing configurations. 
The Norcvegian Governent  in paragraphs 442 to 453 of thc Couriter- 
lllemonal argued at length in favour of an "outer coas line" theory 
and in pangraphs 454 Eo 470 in favour of a theary of die unit37 of 
archipelagos , The Uiüted Ringdom Governent in paragraphs 
305-364 of ttlis R ~ p l y  ha. given its reasons for rejecting tliese a r p -  . 
ments, But tlie importance of these arguments is not in any case 
very great for the purpose of t.he present case, since, cnm ij thae 

. d ~ g m e n k  were acw$ted, the hfonr~egian Government wodd still have 

Be& which slibmerge n t  high tide may w l y  Ise .takeri intcr =count if t h y  lie 
within 4 rnilcs of dry land. (See paras. rox-108 of the Memarial.) 
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no tikle t o  disregard attogether the configuration of its territory ; 
and tha t  is exactly what the Royal Decree ,of 1 9 3  does. There is no 
ohvious Teason ~ v h y  the configuration uf a -mainland shore shoiild be 
of great inrportaace in determining fhe extent of maritime temitory 
attaching tu it under international law, but the configiiration of an 
"outer ctiast line" be of no importance at all. In fact, as c m  be 
seen from the charts, the base-lines of the Royal Deçree of 1935 
take no accuunt of the configuration of Narway's "outer coast h e p ' .  

$91. The essencri. of the United Kingdom Govemment's cornplaint 
against the base-lines dra~n, in, the 1935 Decree iç in fact that  the 
Nonuegian Government has used the pliysiçal peculiarities of the 
Nomegian toast as a mere pretent for attempting to appropriate 
tlie maximm possibIe area of matitime tesritory and has p i d  no 
attention to the configuration of the land, not even t o  that of the 
"skjsrgaad" or to the enclasur~ of the waters by the land, whether 
m ainI and or islmds, Tl~us, even if it be granted, as the United King- 
dom Govmment  does grant, t h t  Norway has an historie htle t o  
fjords, the ~ o r r v e ' ~ i m  Goverriment has not d m m  t l ~ e  base-lines of 
the- 1935 Decree across the açtual headands of the-fjords. In many 
'cases i t  has drawn the enclosing lines ta çeaward of the geographical 
enhances to the fiords. Examples of this treatment of fjords errst- 
vimd of North Cape am g i v ~ i  iri paramph 124 (iii) of the lkmorial, 
but it is eqally true ~vestward of North Cape, where the indanta- 
tions resdt frorh island fringes, The 1935 Decree dom not draw 
@e base-lines acrùss the natural ams of ille indentations formed by 
the islands. A conspicuous examplc is between points 20 and 2x  of 
t he  blue line which are shown in chart j of Amex 2 t o  the United 
Kirigdom's Mernorial, where the 'uase~line is 44 miles long and passes 
lar to çeaward of nurnerous indentations. The matter is t h ~ r e  made 
\Iforse by the fact that point 21 is a rock which submerges at lhigh 
tidc, is m a s h  at i 0 7 ~  $ide and stands not less than 8 miles from any 
pemanentiy dry island. States are farniliar tvith the notion of an 
histolic bay where the waters are claîmed ta be enclosed by the 
headiands, They are not farndiar witll, and camot be presumed t u  
2cquiesce in, claims, such as t hose advarrçed in r 935 b y the Nome- 
@an Government, which purport to endose areas of sea by irnaginrtry 
lines nat dram by reftrence to the ençlosing a m  of m y  land, even 
frjnges of Islands, but by arbitrary selection of mtreme points. 
492. The United Kingdom Govmment therefare iregects the 

assertion of the Norwegim Gotmnmenl in paragraph 571 of the 
Counter;Memorid that the alleged *'Nomegim traditional systern" 
of drawhg base-lines is a naturd consequence of the geography of 
Norway. The system, which is not traditionai hut first found expi-es- 
sion in the 1935 Deme, is far fmm being anaturd consequence of the 
geogmphical facts. It may well be a natucal consequace of the 
hzavy indentation of Ncinvay's Imd territory t hat the base-line of 
her maritime'tcrritosy frequently departs from the tide mark and 



becornes -a straight k~ closhg each particular inderitatrion, But it 
is by no means a mtural comequcncc of the geography of Nonvay's 
land territory that the base-line of her maritime territory should 
cease t o  have any reai relation to  hes land territory. The United 
Kingdom Govemment does not cornplain of the adoption of straight 
base-fines as an arbitrary invention by Norway, because this is an 
eshblished syst ern in the case of. iridentat iom qualif ylng as bays. 1 t 
.cornplains of the stnight base-lines of the 1935 Decree because they 
are an arbitrary and totally unrvamnted dt?pa~ttbre fram the estab- 
lishcd systcm undei tvhich çtraight bmalines may ody  be draivn 
under certain conditions, 

The United Kingdom Government equally and for the same 
reasons rejects the assertion in the samc paragraph that geography 
makes all the waters covered by the 1935 Decree an accmsory of the 
1 and and logicdy subj ects tiiern t o  Notwegian sovereignty. It also 
rejects the idca that these watefi m aU comprehended together in 
some form of spcial unity. The Nonwgim Governent  's d isregard 
of the configu-ratious of the land in delimiting the base~lines of the 
1935 Decrce rlecesszsri1.y destroys any semblance of unity betiveen 
the I,md'and the maritime territory claimed by the Norwegian 
Govirmment- 

Eco?towic cow&de~ailio.las do NO! jt~sfib #?te e ~ m i o m  o i  the ma~itirptt: 
territory of No~vainy b ~ y d  the '~10~wtak IimitS of historiç waters 
493. III paragr@-572 of the Counter:Memarial flàe Norwegim 

Gorremment ernphasizes the eçonomic interest of the çoastal popula- 
tion of aorthern Norway in the maintenance of the coastal fisheries, 
The importance of this ecnncimic interest is not disputd but It dwç 
not at di foliow that the N e m g i a n  Guvernrnent is on that ~ccount 
entitled. to e x t u i d  tlie maritime territory of Nonvay beyond the 
normal kirnits mm O/ hisEor éc wadms. As h as f reqnen t ly b e n .  point ed 
out, the Norwegia~i kfinister for the Interior in 1869 a d  1889 did 
not regard t h e  fishing intersts of the coastal population as a justi- 
fication for extending Ncirw;ry's marithrs territory even beyoncl the 
normal limits alloived by general international law. (See para. goz 
hlûw-+ven where the Millister \vent bcyond hternat i~nal  law, he 
did not excuse bis action on this ground.) The area of exclusive 
fishery which is resen*ed to hTorwegan fishermen under an historie 
title t o  a 4-mile maritime belt and t o  al1 the waters of the fjords, is 
v q  extensive for the very season that the territory is so heavily 
indented. Row large this area is cari be seen hy  looking at the pecked 
greeh lines on the charts in Annex 35 of thiç RepZy. No evidence has . 
in fact hem adduced that these large and valuable areas are inade- 
quate to meet Norwa.y% legitimate demands for exclusive fishery. 
Nonvegian fishermen are in addition fiilly entitld to engage in the 
high scas frsheries off the coast In coinmon with cithet fishermen and 

' 
in fact do so. The preservation of stocks ,of fish is a matter of reguia- 
tion, ,net of monopoly, and, as has k e n  previor~sly ernphasi~xd (see 



paras. 135-137 above), the United Kingdom Governrnent has always 
b e n  ready a d  anxious to j oin, uith N oru7ay in effective mgnlatjon 
of high seas fisheries. In point of fact there is na evidence that the 
stocks of fi& in the waters off the coasts of Finnmark were in the 
lewt affeded by foreip fishing during the p~riod betwecn 1906 and 
1935. Accordingly, the United Kingdom Govmment does not admit 
that  the hhery interests of the c o s t a l  population provides any 
ji-istification fur the pretmsiom of the Norwegian Goverment to 
limits of maritime t erritory enlxrged beyond even t Ire g e n e d y  
recognized limits of historic waters, 

Secura'ty considerai!ions do f l o t  jmtify the exfernion of th wtiara'bim 
krriCory of N orna y beyond BH q-mzk limd m d  Jaer f jwds and 

494- The Nonvegian Goverment does not, in paragmphs 571 
or 572 of the Counter-Mernorial, make any pa-rticttlar point of lits 
secuntg interest but merely mentions it in paragsaph 573 as one 
of t l i ree justifications of iis pretensiom. Its secinrity interests 
certainly cmnot be said to justify my larger territorial Limits than 
it already obtajns by the recognition of an liistoric title to a +mile 
maritime belt and to a11 the waters of the fjords andçunds.Refer- 
a c e  t o  the pecked green lines on the charts in Annex 35 may agaia 
be made in this cowection 

Eaepaphical, 8cmomic und smu~a'ty ~consâderatiom may infhknce 
d h e ~  S f afts in dcciding fo acqzziesce in cxct+tional cJuims ; 6zti iit is 
tha acqwiescence of otkm S f utes, mlker tkaw the gaogmfiltiziçal, ecmrn, ic  
a d  secwity cwsidsrations ihewselses, thrat as sigfiificixnt /rom fl~2ce 
f l o t ~ f  of view ej giving aalidity to :ow Iti.siorjC chi% 

495. The United Kjngdom Goverment, in any event, rejects the 
çontcntim that the geographical, economic and secmity considma- 
fions advanccd by Nomay  in Part I Q£ the Caunterlh4emorial are, 
or a n  be suficient by fhernselves in law fo establish an hiiistoric 
title to exceptionaI maritime tersi toy.  Such cotlsiCLeratiens, no 
doubt, may influence other States in deciding whether, or ho~v far, 
to acquiesce i r i  an exceptional claim. But it iç the acquiescence of 
0 t h  States, not the crinsiderations inducing tlie acquiescence, ihat 
give the seal of legal validity to the daim, And the interest of each 
State in the freedom of the open seas iç ako a consideration to 
w h k h  it is entitled to give the greatest wigh t  in deuding upon its 
attitude in the face of pretensions to  maritime territory going beysnd 
mhat is alloived undw the general rules of international law. A 
Joutz'ori are the consideratioris advanced by Norway in justification 
of her coaten tions insuficient to est ab1 ish, wi thout the acquiescence - 

of other States, the validity of pretensions which extend beyotid any 
acceptecl 3imits even of historic waters as these are recognized in 
State practice in the twentiefh century. 



496- The Nonvegian Govemment, however, contends in p m -  
graph 573 of the Counter-Mernorial that h i s t q  lends its support 
t o  geogmphy, national secusity and economic interest as j wtifi- 
cations of N~orway's pretensions in the Royal Decree of 193 j. 
As h a  been explsned in paragraphs 432-436 of this Içieply, thils 
rndhod of stating the Nomegian claini t o  historic waters mis- 
conceives the whole nature of an historiç title to masi the  territory, 
which rests on the express or implied açquiescence of other States. 
The relevance of the hisioric eïement is not, as Norway contmds, 
to  confim the a c t d t y  of the geographjcai, economic or security 
considemtims on which it is sought to justify the exceptional 
claim. The relevmce of the historiç assertion of State authority 
In regard t o  the area in dispute i s  to  prove the acquiesceam of 
rither States eithm, directly or by impfication from theis wndutt. 
It is, on the other hand, true that, while puttirig fornard its case 
for.= historic title t o  tlie waters enclcised by the 3935 Decree on 
this hsufficient basis, the Nomegian Govcrnment dues in hct 
discusç the attitude of other States towxds its exceptional daim 
in paragraph 574 and 'h Part I af the Couriter-Mernorial. JE will, 
the~efore, be necessrary t o  reverlt: to  this question again latex. 

Crz'tical analysis of Nowajt% historie c l a i s  
497. The Norwegian Governmen t in paragraph 573 of the Coun t erl 

Mernorial refers to its exposition of the histwical evidence in Part 1 I 
of the Count~c-Mernarial (paras. 29-91) a d  claims that the evidence 
shol~s  the disputed waters to have been uniiitempteûly snbject ta 
the exclusive sovereignty of Norway. It says that the fishing badrs 
in the disputed waters have mintenuptsdly beea seserved to  the 
coastai population e i the~ in the fom of private or communal prop- 
erty or elsc 13y reason of t h e  prohibition of d9hùig by foreigners - 
under legislative decrees issued b y the compeient Norrvegian au thor- 
ities. It reprmrits that  the maritime territory clelimited by the 
1935 Bcree, so far from being an extension of its former sights, 
only covers a portion of its former dominions. 1.t then contends 
that the 19-35 Dectee does not constitute an encroachrnent on the  
high seas but a release of maritime territory in faveur of the high 
seaç and that, therefore, it is impossible ta  show that Nonvay would 
at any tirne have agreed t o  renotince a greater extent of her territory. 

The United Kingdom Government recogniaes that, in addition 
to her 4-mile maritime belt, Mornay posseçses an histmic title t o  
her fjords and sunds, the implications of which will be exarnined 
below in paragraphs 507-jbg. In a l  ùther respects t h e  Unitecl Iiing- 

- dom Government mtirely rejects the above contentions of the 
Norwegian Govemrnent by which it seeks an hïstorical grounds Eo 
Justify its daim to -maritime territam extending far beyund what 
Norway already obtains by approp~iating the (vaters of fjords and 
sounds and hy establishîng a 4-mile limit of territorial waters, The 
historical arguments advanced by the Nom~ginm Governrnent in an 



attmpt to justify the extreme base-lines prescrhcl in the 1935 
.Decree have been examined a t  length in Part 1 of this Rtply and 
it is o d y  necessary here to recail bridy the main ol~jections to 
thefie arguments. 

Fiid, the Norweglan Gavesrnent relies on the activities of 
Noswegim fishe~mcn in the areas concernecl which is said ta go 
back to prehistoric times. But the activity of individual fishermen, 
as was explainecl in pamgmph 486 above, has no significance in 
international law. Coastal f i shmen may fish anywhere whether 
withia thcir b w n  Çtatq's territorial waters or ontside them upon the 
high seas and to-day Nomgian fishemen not o d y  fish on the high 
seas off Nonvegian coasts but off the caasts of other countries. Fisli- 
ing by Nonvegrans back to prehistoriç times prova nothing exccpt 
the existence of human beings and of fisb in Nonvay- Every country 
whose national5 engage in frtshing can prove as much withont being 
entitled ta daim monopolies beyond the le@ lhits of its maritime 
ttsrritory. Pishing by Nonvegians iç not in i tsel  any evidence of 
State activity and is no proof of Nonvegim sovereignty. 

S#co7sllIy, the Norivegian Goverrinien t relies on the alleged reser- 
vat ion of f i s b g  areas t o  fivate individualç os to certain localities 
under Nonuegian custsmary law m d  on the enactment of regula- 
tions for the control of coastal fishing. But, as has been pointed out 
in Part T of tliis Reply, this evidence contains Little information 
canceniing ~i ther  tlie precise areas allotted or contrdled by these 
loçaI lam or the extent of the arcas t o  seaward. It daes not establish 
that a11 or any part of the disputed waters were albtted or controlled 
by thesse laws, In any evcnt the Iaws appear to have been altogether 
of a local character and ta  have been direetcd cinly to preventing 
disputes mong  the inhabitants. They do not provide any evidence 
of an assertion of Norwegian j urisdic$ioa against foreigners. More- 
over, sa far as concerns the part of Norway çovered by the 1935 
Decree; the eighteenth-century documents and the Law of 1830 
relating t o  Russian fisheries off Finnmark 2nd the subseyuent legis- 
tation of r897 and rgrr dealing generally rvith foreign fishing off 
Finnrnarlc show conclusively 3hat the: prohibition of foreign fishing 
of3 Finnmark was ccrn-tined to a distance of 011e leagne from the 
shore itsdf (Part 1, para?, 25-3x of this Reply), 

Thirdly, the Nonvegian Governen t  relies on the fact that, rince 
upon x time, in the long past days of the m y e  cJa.iasuwa, Nsrway, 
or rather Denmak/Nomay, maintahed pretensions to  much h g e r  
maritime dombions. This argument is advanced in the vagilest 
possible way and largely ignores the drastic reduction of N o m y ' s  
maritime terfitory in the eighteenth centuF under the impact of 
the freedom of the seas and in cornmon with the reduction of the 
maritime claims of other States during the same period. I t  has been 
pointed eut in Part 1 of this Reply (paras 13-14] that even 'Den- 
markfNortvay's earller pretenqions did n ~ t  pass mchallenged or 



pro\* effective to exdude fnreigners. ~ u t ' i n  any event, as has been 
indicated in paragraphs 107-113 above, f ie change from the philo- 
sophy of mare duusztrn t o  that of murs Zibwem cornpleteiy a l t e r4  
Norways position, Her pretensions to  maritime territory .r~ere 
reduced to the limits which fomd expression in the Resçripts of 
1745 and 1812, namely, to a distance of one Scandinavian league 
frorn shore,. measured from the outermost island or i d e t  not run 
over by the sea. Her preteasions were so reduced ncit by any act 
of 'Pace on ber part but under the compulsion of events which Jeft 
a profourid mark on the whde of maritime Iaw. Norway's preten- 
sions became totally inconsistent with international latv and were 
abahdoncd fgr that  reason. The +mile lirnit was not in seality a 
S U M ~  O£ Nonvay's larger ppretensions t o  maritime territory. It 
was a declaration of Norwegian practice in regard to maritime terri- 
tory under the intetnational law of the mare Jibemm period and 
bears no relation t o  the old pretensionk. Na other confirmation is 
needed of the complete separation of Nonvegian practice in the 
nineteenth century concerning t2ie extent of Norrvay's maritime 
teMtory from its f u m e s  preteasions than the language of the Nor- 
wegian Miriiçtes for the Interior in his Expose des Motifs submitting 
to the K h g  the 1869 Decree dwling tttith the Smdmfire fisherieç. 
Havhg recited the various considerations which had led to the 
deçree being proposed, he said (Annexes tto the Counter-Mernorial, 
No. rfi, Vol. II, p. 60) : 

'Tm raison des circonstances, man ministere a pensé devoir se 
munir dc I n  gracieuse décision de Votre Majesté dans la question 
qu'il faut trancher en premier lieu : la détermiriation de la limite 
en de@ de laquelle il doit être in terdit aux ressortissants des autres 
pays de p-ratiquer b pêche sur le secteur de cBte en ctmse. 

LYtedue ds hcracie mer lagudlc mi $tut $mt e x t g ~  que Ie 
nao~eopole d~ tu pêche sm-t e x c l ~ ~ i ~ e m ~ ~ ~  réseueié k ses swjets caZwid~, 
Iwsÿzic d ~ s  imités n'en dkcirleqit pas ~ ~ ~ Y R W Z E . I Z & ,  mec lle terriiozr~ mari- " 

time STW Lequeil i:I a, s~~iaiuant Le droit Ifitmnafiofltal, EE dmib d'exdrcei. sa 
s o u v ~ r n i w ~ 4 .  Lés litniGex de ce fev~itoire ont ét& fcxdes en pa~tas Fa$ris 
le $ouvoiy de dwz.iner, ds Lu tcrm, I'étfiwlr4s de mw adjamire, en 
dh?$kes ternes d'@rés la $lus longfie periéfi de canwt, ce pi mb 
safis do& la base de d.dtermindion q u i  concorde t e  mimx mec la 
matwe de Eca qwstiom; ct :CH $a;~i-k~ ù da df:sia~zce d'etvta l i m e  géogïaphaqace 
dm territoire lierresl~e. Cette dernière mesure doit probablement 
pouvoir etre employée, sans hkitation, pour la dblimitation de la 
frontihse - comme cela a  uss si eu licu antkrieurement pour notre 

, pays (voir la lettre patente clu 25 février 18x2) - d'autant plus 
qu'elIe ne correspond même pas complètement à la distance LL 
laqueiie les progres de Ia scierice de YartiIlerie, qui, en géncral et 
avec raison, est cens& devoir exercer son influence sur l'étendue 
des e a u  territoriales, permettent clCs maintenant de tirer aux 
pièces de la ç6te.'" 



international law and o£ the interpretation of the 1-812 Reçcript. 
.In his exposition of the legal considerations there is not the slightest 
trace of any sumival of Norway's ancient pre-kensisris, The United 
Kingdom accordingly submits khat to-day tl~eçe pretensions do 
not, and coulrl not in any circumstmces, give any vestige of 
support t o  the Norwegian clairns which are made in the Royal 
Decree of r 35, What bas lor~g been abandoned as contrary t o  ? internaticlm la~v has long had no le@ value whatever. In con- 
sequence, t h e  oft-repea ted expression In the  Counter- hfemorial 
that Norcvay in the 1935 Decree did not extend but cut down her 
maritime territory is both his t~kal ly and iegally i i a h c .  

498. It follows that any historica. title pûssessed by Nonvay, 
which may enable her t o  jmtify her claim to the,maritime teritory 
.delirnit ed undef the I 935 Demee, muçt be established exclusi vely by 
evidence of Nonvay's assertions of maritime jurisdiction in the period 
aftér the abandanment of the ancient pretenslons of DenmarklNsr- 
way. The Nonvegian Goverriment itself doeç not striously corntend 
in Part 1 of the Gounter-Mernorial that its clSm ts invoke the 
theary of historic waters rests kyun any other basis than Nomy ' s  
legislation and State activity in the ninetcenth and twentieth 
centuries. No doubt, the eighteenth-centirry rescripts form part 
,of the roùts of Norwa~7's histanc title, but the effective starting 
point of the NorcvegIan Government's attempt t o  justify the1935 
Decrree is the Rescript of 1812. This dccree is dcscribed in para- 
graph 45 of the Çounter-MernoLial as "la stipulation fondamentale 
concernant la mer territoriale dans le droit norvkgieil en vigueur". 

499. The United Kingdom Government does not contest that 
the 181s Rescript carne t o  be regarded s the fundamental declwa- 
tion of tbe extent of Nonvay's maritime tenitory. Thc Exposé des 
Motifs of the Minister of the Interior in recommendhg the 1869 
,anil 1839 Decreeç to the  King for delirnithg Narweginn territorial 
waters of Srnidmore, IRomsdal and Nordmerre contaii~s decu 
evideiice ibat this is the case. The finitcd Kingdom Governrnent, 
however, has sho~m in Fart 1 of this Rcply (paras. 22-23) that the 
1312 Rescript, when it was introduccd, was not mgxded as a 
fundamental piece of legislation laying dawn complete principles 
for delimiting Norway's maritime teterritory. Its çonnection is rvith 
t h e  ~&ous: eighteenth-century neutrality decrees which h d  
alseady provided tl-iat the lirnit waç te be one 1eape but had 
adopted varying policies on the question whether rocks were to be 
considered as part of the Nor~wgian coast. (See paras. 22-24 above.) 
Its object tvas simply to reaErrn the r-league iimit and Eo explain 
th at i t was islands and islets nof Fun mw by tdte sea whicb were t o be 
considered as part of the coast. In conseqrrence, the prinriples 
declared in the 1812 Rescript are far frum ~ufficient to provide an 
iiistoricd justification for the principles, if principles they can be 
called, whkh are ,to be found in the 1935 Decree. In fact the 1812 



Rescript is incomplete precisely with regard to  every point on , 

' which the Decree is open t o  challenge and i s  chdenged by the 
United Ifingdom Goverrument. The 18s 2 Rescript says not s word 
about.fjords and s u n k ,  is silent about Soinhg lines betlveen extreme 
points or between island and island and is ai least ambiguous 
concwning the status of rocks which are snbrnetgd at high tide, 

~ o o .  The Norwegian Goverment. seekç to fil1 the obvious 
deficiencies in the 1812 Rescript bp the unconvincine; rnethcid of a 
dogrnatic assertion without any suyporting eviderice. It sirnply 
states in paragraph 48 of tire Couter-Mernorial that the rule of the 
r81z Rescript, whereby the outemost isIands and islets not m e  
aver by the sea are t ù  serve as base-points, accords rvith the trdi- 
tional legal concept in Nnrway that the line of the cwstal archipe 
Iago is conçidered as the toast Line and that the waters between 
and inside the islancls and rocks are considered to be Norwegian. 
hTo evidencc is adduced by this alleged tradition and wifhout such 
evidence the statement camot be accepted. But, if s m g  suck 
kadition CO& be qtdl i sked,  45 woeajd stz'll have tewesoïved $?ZE Poiats 
wh2aach are i+z disfifite i ~ 5  the 9~esenE case, For, even if the islandç and  
T O C ~ S  he regarded as yark of the coast line of N o m y  itself, the 
question still remains wliere and how it is legitlmate ta drav the 
closing line of Norway's inland waters, Nor does the alleged tradition 
touch the  question of joining by long, straight base-lines extreme 
points of -the fringe (which is, of course, the nzak issue in ths case) 
or even clarify the status of racks subrnerging at high tide. Tliese 
are. the vcry questions in dispute in this case and it is certain that 
the l a p a g e  of the 18rz Rescript provides no support whateves 
f o r  the contention of the Nowegiaa Govesnment that there is an I 

historic Nonvegian tradition whiçh justifies these questions being 
resolved in the manner found in the 1935 Decree. 

gox. The Nor~vegian Government, for this very reason, is dTivcn 
in paragaplis 177-181 of the Counter-AZemorial t o  try and establish 
a traditional Nonvegian system of interprefing the langud'gc of the 
ISIS Rescript in a sense which rnight provide a precedent for the 
rg35 Decree, It seel= in this way to represent thaî the Resçript 
of 1812, and the Decrees of 1869, 1889 and 1935 form a single and 
consistent line of prc'cedents applying a clear Norwegian practice 
in regard t o  t h e  delimitation of Norway's maritime tesritory. The 
Nmegian argument necessarily hinges uprin two separate points. 
The hTonvegian Govemmei-it has t u  stablish, fsrst, that the 1869 
and 1889 Decrees show a definite çystem of interpreting and apply- 
ing the 1312 Rescript and, seco.i$diy, that this supposed çyritem i s  
In fact the çame as that which is said to have been apphd in the 
1935 Decree. Neither of t h s e  points are made good in the Counter- 
Mernorial. The first of theçe points is considereci in yaragraphs 502 
and 503 below and the second in paragraph ,404 belsw, 



502. The United Kingdom Goverment has dernomtrated in 
paragraphs 33-39 of this RqIy  that the hforwegial case on these 
points does not square with the  fads at alla The r869 and r889 
Demees dicl not, according to the Ifinister of the  Interior's Expose 
des Motifs, purport t o  apply t o  any Nomegian systern of drawing 
base-lines but to app1y modern rules of international law. Moreover, 
the llinister gave no sign at dl that  he regarded the 18rzRescript 
as l~aving f ormuiated anp principles for drabving base-linel; bet ween 
idands. He regarded it as lraving laid do'1yi1 a. 4-mile lirnit and as 
havhg provided for the inclusion of isEandç and rocks as Name- 
gim temitory. Nor, in drawing up the base-lines of the 1869 and 
1889 Decrees, did the Minister proceed upon any sgstern af delimit- 
ing strciight base-Lines by reference to defmite principles. On the * 

crintrary, the base-Lbe in each case was drawn hoc with reference 
to the particular facts and subject to what were conceived ta he 
the rules of internatloilai law. The Minister reçapized that the 
praposed base-lines deparid to some cxtent from the limits ' 

allowd by international Law and sought l o  justify thme depart mes 
not by reference tc any Nortvegim tradition or liistoric daims but 
by reference t o  the individual geographical features of the particular 
sections of the coast. Indeed, he declined ta entertain the idea 
that immemorial user of the bkmg grounds c ~ u l d  provide a justi- 
ication for departing from the limits alloxvt-d by international law. 
I n  any cvent, ths dfiwistcr del-iberately abstaiqzed ia each decree f - ~ o v t  
~rsing rocks 'sas base-eintls whkh werc not $erwc&ns&y piisible. No? 
is f l ~ e ~ e  u mord in $ 1 ~  ExposB des Moti#s to s~ggcsk thal ,ail wate~s, 
Izowwer extensive, lyivsg irnside iims d~aw;ie bef..re,een Eke wtwmosi 
iskmtds, rocks and reefs- belo~ig b Nwway,  which ZS th @ci of Jhe 
1935 Demec. 

503. The United Kingdom Gavernment has further shown 
(pan, 39 ahove) fsom, the correspondencc between the  Ministry of 
Interior andthe Facul'cy of Law and from that between the Ministry 
of Commerce and the Geodesic Institute in 1903-rgo j that officia1 
Nonvegian opinion did not at that date regard the 1-869 and 1889 
Decrees as doing anythniig except: provide an ad hoc solution of the  
base-line for t ~ v o  padicdilar sections of the çoast. 4 t  has also drawn 
attention (paras. 53-56) t o  the fast 'that important jurists, like 
Bf ,  Aubert and AT- Kleen, and the fishery expert, M. Hroar Otseri, 
by no means regarclecl tlre 1869 Decrees as having established a 
çpecid Nonvegixn interpretation of the 1812 Re~cnpt which 
entitled Norway to draw base-lines between any selected points at 
whatcver distance apart. On the contrary, these authoritieç regard- 
ecl the choice of base-points as a matter strictly regulated bv 
intanational law, whicli had also been the vicw of the Minister 6f 
the Interior in 1869 and 1889. In addition, the United Kirigdom 
Government has proved £rom omcial Norwegkrr documents, which 
were isçued in connection with the 1924-1925 con~rersations in Oslo 
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506. Thus, the evidt-nce for any 'title t o  historie waters that 

Nonvay may possess nortli of latitude 66" 28.8' north must, in the 
view of the United Kingdom Governrnent, be 10oked for elsewhere 
than in the 1869 and r8Eg Decrees, which fix the lirnits of Morwegian 
maritime territory in iiifferent areas a d  on p d c u i a r  growids. The 
Norrvegian Government, in paragraphs 70-77 of the Cornter- 
Mernorial, haç cited certain Nonvegian Zegislation deakg  &ectIy 
with fishing by foreign vessds but, as pointecl out in paqiraph 49 
of. this Replv, ths legislation provides no evidence of the exerci se 
of ~ o r w e ~ i i n  sovereignty in any particular area or within any 
exceptional limits, The legîslation k expreçsed to apply simply to  
Norwegian "territorial waters" or Ncrwegian '"maritime tetritory", 
without any attempt to clefiize the extent of Nonvegian waters. Tt 
dws not, therefore, afford any bais for an historic title to waters 
tvithin the exceptiond limits daimed Ui the 1-935 Decr~e. 

50.7. The Norwegian Eovemment, in the Cornter-Rfemorial, ha5 
not focused its argument upon the evidence uthich kvas cited in the 
1912 Rapport {e.g, on p. 19) in support of Nor!ttayJs daim to sover- 
eignty ovcr hm fjords and sunds. Nevertheless, the United Kingdom 
Govemment, in thc light: of al1 the available evidence, is ncrt: disposed 
to  contest the clatm that Norway possesses çover~ignty over the 
fjords and sundç in the area eovered bv the 1935 Decree. St secog- 
nfzes fhat, in the cxw of sunds, which are straits connecting Bvo part? 
of t h e  open sea, Nonivay has a vaiid title t o  the wates as historic 
tem'to~iaG waters and thzt, in the case both of fjords and of sunds 
which are inland straits, she ha5 a sralid titIe t o  the waters as historie 
anternal waters. Horway, of course, possesses a riglit of exclusive 
fishery in aii the waters which she is entitled to treat as historic 
waters. Rii*, the question whethm a partictilar indentation has the 
character of an bistoric strait or of an hktaric. bay mav affect the 
precise lirnits of Nor~veginn waters at the  entr<mce fo tlie indenta- 
tion. This point \vil1 be revert-ted t o  in swnming up the United King- 
dom Government's contentions in regard 2 0  the actual limits of 
Nom7ayYs mriritime territory to-day (para. 5x4 below) . 

Doubtleis, the reason why the Norwe@m Govemment refmined 
from focusing its argument upon the question of its title to fjords 
and sunds \vas because it apprcçiated that the establishment uf an 
historic tit'ie to the waters of the fjords and sunds wouId not be 
sufficient to validate the claims advanced by Nonvay in the rgj5 
Deçr~e. tlihere an historie titIe is rrs tabljshed to the waters of a bay 
or strait the tvidth of ~vhose eiitrances exceeds the generally recog- 
nized limits (IO miles in the case of a bay, twice the radius of terri- 
torial waters in the case of a seair), the linzits of the liistoric waters 
are unive~qally understood t o  be determined by reference fa the 
points on e x h  shore which mark the actua l entrancçrs of the partic- 
i i lx  bay or shait. The gea t  nbjectiovl whi& the United Kingdom 
Governrnent makes t o  the tems of the rgyj Decree is,-riot. that in 
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this decree the Nortvegian Goirement hm appropriatecl d the 
waters of the fjords and sunds as Norwegian, but t l~at  i t  ha$ fixed 
the limits of its maritime territory without referenceto thephysical 
limits of the actuai fjards m d  sunds, The limits prescrihed in the 
1935 D e c m  not only extend fa beyond tvhat are the narmallg 
undsrstood limits of territorial waters bacii t:ptdZy beyond airzy Li??ait.~ 
$ h d  can bei iwadmstood io be covtued by the evadrerlce O/ N o ~ w a y ' s  /zisto?-i~ 
asswtàon of jzsvisdz'ctiwt w-thifi t f ~ s  fiords and sands. Thereforc, the 
United Kingdom Govemment, while plachg on record its recogni- 
tion of Nonvq's titk tto treat the fjords and sunds as historie waters, 
strenuously denies that the waters, which accrue to N o m y  under 
thiç title, extend to the limits claimed in the 3935 Decree. Et main- 
tains that  the extent of Norway's historic title in the fjords iuid 
sunds is neceçsclnly CO-extensive wîth the actual waters of the fjords 
and sunds, mcl tbat the lirnits of the historic waters of fjasck and 
sunds are neccsçarilj~ determined bj7 the physical lirnits of the shores 
of the fjords and sunds. Such is t h e  nahural interpretation of the 
evidencn of NorwayJs exercise of State autliorit y over the waters of 
the. fjords and sunds and, if the Norwegiam Government contends 
that the evidence oughf to bé interpreted in s m e  different sense, 
then it i~ for the Norweglan Gqernment to make gond thal conten- 
tion. 

508. T'lie United Kingdom Goverriment accordingly maint ains 
that none of the evidence presented in the Counter-Mernorial prq- 
vides any baçis for an historic right to delimit Norway S maritime 

q tcrritory by refmence t o  base~lines drawn outside t h e  physical 
limits of the indentations in the Norwegian coast. Indeed, the case 
pscsented to the Court in the Counter-Mernorial for the purpose of 
establiçhing an historic tifle t o  the maritime territory claiméd under 
the'r935 Decree, is not redy based at al l  on evidence af the exercise 
of authority in the disputed area. The principal case developed by 
the Nnrwegian Government in support of its c lah  t o  an historic 
title is the argument that Norway has an historic system of dratving 
base-iines. This argument depends upon an incorrect representation 
both of the scope of the 1869 and 1889 Decrees and of their relation 
to the 1935 Dcmee and has been demçinstrated fram officid h'ortve- 
gim documents t o  be t o td l y  unfounded. The United Kingdom 
Goverment, therefore, submits that, quite apmt from the question 
of the acq~licsccnce of ather States in tlie e,utreme daim made in 
the rg35 43ecree. the Xortvegian Government h a  not established in 
the Caunter-RfernoriaI any basis for an hlstoric title to the it-aters 
now in dispute betmen the tm-CJ Governmezlts. 

jog. It is, therefort, scarccly necessary t e  examine the arguments 
of the Norniegian Govcrnrnent in regard tu the question of açquies- 
cence which are con tained in paragraph 574 of theCour,ter~Mernorid. 
The Norwegian Goveznment there refers t e  i tç previouç contentions 
in paragraphs 533~535 of ille Counter-hlernorial concerning the 



a~tudeofotherStatestowardsNorwsty'sclaims,whicïicontenticins . 
were thernselves based on an exposition of the  alleged facts in Part 1 
of the Çounter-Mernorial (paras, 5&63 amd 80-89). It then advances 
two main propositions coriceming the acqniescence of States in 
Norway" sclaims : 

The first proposition is that the Norwegiaut system, as establislied 
by a long tradition, already possessed international validity in 1906 
before British traders appewed off Finnmark in vjrtue of the acqui- 
eçcence of the intérnatianai community in the -stem. This proposi- 
tion is founded upon the contentions that before that  time the 
Uni td  1Çingdom had not lodged any protest or resemation against 
the  Nor~vepan systern and that oEher States hacl either made no 
objection o;r had given, thejr acquiescence after diçcussion, The pro- 
position and the centedtions on which iE is foiinded have k m  dealc 
with in detail and the Nrirwegian Government's exposition and 
Interprétation of the facts in; Part I of t h e  Çountet-Mernorial have 
been shotvn in Part 1 of this Reply to be incorrect in important 
particulars (see paras. 40-45 above). The sliort mswer to the Nome- 
gian Gavernment's Fust proposition is that the evidwce proves 
conclusively that no such systcm aç is found in the 1935 Decree had 
been establkhed at dl even in Norwegian internai lak before 1935. 
Consequentiy, i t  is impossible to deduce the açpuiescence of States 
in such a svstem whethcr from their action or their inaction, Another 
answer iswthat France objected t o  the ~ 8 6 9  Decree as bting in 
conflict ~vith international law and expcssly decliz~d éo give h e ~  
acgzkiescsnw to wla&$~ fhfiovi~cr fh decree még& be bascd even 
though she did not maintain her objection, to the particuls m a  
then claimed. A thrd ansver is that, therc heirrg no defined systern 
indicating a wholesale claim to  exceptional basellines, it is impoç- 
sihIe to deduce from the absence of any protest by the United King- 
dom against the claims made i i i  respect of the area covered by the 
1869 and 18% Decrees that she acquiesced in muçh Zarger claims in 
quite different areas. A fourth answer is that the dlegcd Nonvegian 
system, being a quite exceptional clairn, it was essential that the 
daim çharld have been formdated with precision and it is impos- 
sible to inkr the acquiescence of States in a clalrn, the extent of 
wkich they did riot and codd not Bnow. 

510, The Nonvegi-an Gov.~rnrnent's secorid proposition in para- 
graph 574 of the Counter~Memorial is t k t  the daim of the Nome- 
gian systern ta  be valid by reason of the acquiescence given t o  it by 
the international commünity k not zffeckd by the opposition of the 
United Kingdom in the coume of the present dispute, It contends 
that, in considerhg whether a usage muets with oppasition, regard 
mwt necessatily be had to the situation existing befare the dispute 
arusc which is the subject of the litigation. Otherwise, a tribunal 
çould never hald valid a usage that is contested in a case being 
litigated ùefore it. On this baçis, the Nortvegian Govemment argues 
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that British putesis concerning the W t s  i f  Nomeglan maritime 
terrftory since tlie present contrpversy began have to be left out rif 
account together with t h e  Geman pratest against the 1935 Decree. 
The Norwegian Government in its second proposition appears in 

effect to be a w i n g  tbat in this case the "critical date" forproving 
the existence of an historic htle-to the waters in dispute iç on the 
eve of the arrrival of British trawlers in the waters concerned. The 
United Kingdom Goverment a p e s  that thi$ is the critical date 
for the establishment of Nonvay's historic title bernuse, suice this 
date, the United Kingdom hks persistently opposed any attempt by 
Nonvay t o  exclude British vesselç kom the disputed areas. UIlTorwt~y 
did moi $h~zen alreudy posssss a.It hhtmmc titk, slze canmt hms acqwired 
owe a/ tmards .  It is impossible, as has been point4 out in para- 
graphs 473-476 above, for an invalid claim to bc converted bg the 
passage of time into an historic title in the face of the opposition of 
another State which energeticay purmes its objections to the title 
agd brings the matter t o  contestation and setflernent with al1 
reawaable expedition, The question whether Germany did or did 
not press its ùhjections t o  the 1935 Decree is; therëfore, irnmatenal 
in the. present case. The United Ihgdom Government, hûbvever, 
has the greatest seserves concerning the assertiuns of the Nonvegian 
Government in regard to Grermanjt's attitude toivards the 1935 
D e m .  

It followç that British protests durjng the preçent centun con- 
cerning the attempts of t h e  Morwegian Govenunent to exdude 
British fishing vcssels from the m u t c d  areas would lx of no açcount 

. only if the Norwfgian Governrnent had succeedeci in proving the 
existence of an historic title before these protests tvere made. But 
t h e  Norweg-ian Goverurnent lias mtirely failed in the Cornter- 
Mernorial to  prove the existence of my traditional Norwegian systern 
which could provide a hasis fur an historic title tr, the disputed 
waters. As the Noruregian Guvernment has, therefore, f a i l~d  ta 
estahlish that Norway posseçsed an historie title fo the disputed 

' w~+ers at the date when British trawlers began tu fish in them, the 
subçequent British protests, diplornatic action and resart t.a the 
Court arë extremely relevant preclucling my question of an 

. histaric titIe kcorning vested in Norway during t h e  present century. 

(Corinter-Mernorial, para, 576) 

jIr. The Nmegian  Government, in paragraph 576 of the 
-Coder-Mernorial, has summarrized the points ~vhich it daims -to 
have established in Chapter III of the Counter-Mernorial in its 
attempt to justify the so~called Norwegian systern of ddirniting 
maritime twritory, of iir7l.iich the 1935 Decree is allcged t o  an . 
ap~licatir>n. I t may thereforrbe nseful t o sunimarixe I-ierc the cont en - 
tions of the United b g d o r n  in ~ p l y  to  the  h'orweaan argrrrneiits : 

I 
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(I) î h c  Nowegian thesis (paras. 511-525 of the ~ount;?r- 
Memondl that, otving to  the diversity of t h c  facttral situations, the 
le@ priri~iP1es determinkg the extent of a State's maritime terri- 
tory must be expressecl in very broad terms, namely, in the Nome- 
gim -formula of 'legitimate intereçts", k inadmissible. Fbt, the 
evidence adduced in support of the thesis relates onlv la the i m p s -  
cljbjlity of açkieving absohte unif ormity in the application of the 
detailed rules of international law conceming the delimifatim of 
marituile territory. Sccondly, the thesis is in compIetc conflict ~ 5 t h  
the tsaditiunaJ systern md with existing State practice, Thirdy, the 
Namegian cnticisrn of the traditional system on the score of its 
rigidity is unfaunded. The traditional syçtem ha9 been wmkd out 
in State yractice over a long p e n d  and represents a comprorniçc 
between the interests of individual States and those of the cam- 
munitg of States, and has suficient Aexibility to take accuuni of 
legitimate interests. The Morwegian forrriuh, on the ather hand, ha5 
no legal content and amounts t o  substituting undateral pretensions 
for the agreement of States as the basis of the law of the sea 
(parm. 395'405 above). 

(2) The Nonvegian thesis (paras. 525-538 of the Cotinter- 
Memurial) that Norwag's case is so excgtional as to relieve her 
€rom obwrving a q  geneml nile$ 01 intematioaal law h delimitiDg 
her mantirne territory is inadmissible, The exceptional featnreç of 
Nonvay's coast line are t~ be regasded as material eçscntiaUv in ' 

connecsion with lier c l a h  to historic waters. The extent of " f i s  
claim 4s prirecisely what is in issue in the pmsent case (paras. 405-411 
ahove). 

(3) The Norwegian thesis (paras. j29.531 ' of the Couter- 
Mernorial) that Nor~vay's alleged spstm of delimiting ber mafit.ime 
territory has s h v m  a complete consistency thsoughout histarv and 
is simply applied by the  1935 Devee to  a particul& area is in;dniis- 
sible, 1t.h disproved by the evidencc of Norrvegian official opinion 
in the nineteenth and twentietli centuries and is dir&ly contra- . 
diçted in the report to the Storting concerning the Oslo-London 
conversations in Xgz4-1gzg. hTorI rn fact, is the x935 Dscree consist- 
ent tvith the alleged principtes of t h e  Nonvegian systern as thev are 
describecl in pampaph 6 2  of the Countor:Mernorial @aras, 4~2-435 
ab rive). 

(4) The Narwegian thesis @ara. 532 of the Cnunfer-Memurial) 
that Nonvay's alkged *stem of delimiting her maritime territory 
$vas widely knovrrn is  inadmisi ble so far as concerns -the matters 
rvhich rire in dispute in the  present case. It is disproved by t h  corn- 
plete uacertaintv of the Nmwegian Gaverament itself until 1935 
h t h  as to  the principles determining the 1Lmits of Norway's mari- 
time territory in the area irnder dispute and as to  the actu'al linaits, 

' 

Tt is disprot-rd by the fart thclt, despite constant requests hom the 
United Kingdom, the Narwegian Government was quite nnahle to 



supply the  rieçessary information concerningthc Lirnits of Normgian 
waters in the area under dispute (paras. 426-428 above), 

(5) The Nortvegian thesis ( p m .  533-535 of the Couter-Merno- 
rial), that h'onvay's aUeged systern can clajm wide internatioual 
recognition is inadmisçible. First, it is not supported by the hstorical 

' evidene, which has been examined in P& 1 of this Reply (paras, 40- 
45). This evidence shows that France objected ta  the priricipfes 
put forward by Nomayin  support of the 1869 Decrte and that uther 

' 5trsts had no cause t o  be aware that any principles of ;the kiad now 
çontended for by Norrmy were involveci in the 1869 and -1889 
becrees. Secondly, the alleged '@incîpleslkhich are in dispute in 
tlie present case did rrot any existmce before the critical date, 
ryci6, and wcre not in fact adopted and made public until 1935 
(Part 1 of this RepZy, paras. 58-59). 

(6) The Norwegian t hesis (para. 536 of the ~ounterL~emoria1) 
that Norway did not bind herseIf by ,uiy undertaking prejudiçial 
t o  her c l ah  during the preliminkes t o  the present case is 
contestecl by the United Kingdom Govemment . 

(7) The Norwegiaa thesis (pans, 537-539 of the C0unt.e~-Merno- 
rial) that Norwaj~'s dleged system is justifiable on its o\vn merits 
and does nvt regüi~e the support of the theory of histone waters is 
inadmisdde, The system is tota3ly in codic t  with the generdy 
accepted ruies of international larv a d ,  therefom, depends for j ts 
validity on the acquiescence of other States. Sn the  absence of - express acWsccnce i t  is ody by prmf of an historie tttle that 
Nomay c m  justiiy 'Eier exceptional clairn (paras. 432-438 -above). 

(8) The Norwegian thesis (para. 540 of the Gaunter-Mernorial) 
fiat the scope of the theory of liiçtoric waters is still somewhat 
undefin4 with regard t o  the si@cmce of usage is inadmissible. 
In accordance with the f undarnent d prhciples of international Iaw, 
the relevance of usage in the <theory of historic waters is to establish 
the acquiescençe of other States in the chim (paras. 432-437 ahvel. 

(9) Contrary t o  the opinion expressed l a  the Conter-Mernorial 
(paras. 543-552)) the evidence of State practice, of the opinions of 
~vriters and of the work of the 1930 Codification Conference, 
q o n h s  the conclusion, d m v n  from fundamental pririciples, that 
the relevance of usage in the theory of l~istoric waters is to establish 
the acquiescence of otlrer States (paras. 438-468 above). 

(ro) The Nonvegian thesis (pasas. 553-554 of the Counter- 
Mernorial) that in the theory of historic waters the passage of trme 
.mure usudy opmtes in conjunctîon with ûther factors (e.g,  
geographical, economic or def ence consi derat ions) is no t disputed . 
However, the f b e r  Nomegian thesis (para. 553 of the Counter- 
Mernorial) that the passage of time is only an additional, not a 
siecessasry, dement in an historic tiile is inadmissible. Udess the 
express âcquiesmnce of- the State againsi mliich the  title is invokd 
ean be shown, the passage of time-that is, the long duration of 
the usage-is a vital eiernent in tlie title as supplying evidence of 
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the imptied acquiescence of other States in the claion (paras, 469- 
476 above). 

[TI) The Nomegian thesis (puas. 555-560 of the Counter- 
Mernorial) that the theory of historic waters is not limited to bays 
but is of general application is'not contested. The United ICingdorn 
Govenintint, however, conteslrls that the extent to whtch the 
waters are enckised by land h a  an important bearing on the 
question of inferring the acquiescence of other States in an excep- 
tional claim. 'i'he traditional doctrine concerns "bays" and the 
consent of States may mare readily be i n f d  in the case of the 
endosecl waters of a lsay than in other ca%s (para 471 above).' 

(12)-(a) The hTonv~giaTt thesis (paras. 561-570 of the Counter- 
Mernorial) that ~ o m a ~ ' i s  not called upnn in these proceedings to 
prove by evidcnce t hat she has an hi st otic ütle t o  the areas in dis- 
pute iç inadmissible. This thesis depends upon Norwayk sfounded 
contention that the promulgation of the limits of its maritime 
territory by a coastal %te, being an exercise of mvmigrity, must 
be prescrmed valid mera whew ii goes beyond the gmsrdly acce#fed 
mles of i~ilatemtaonal Law. The Norwegian thesis codd only be 
tenable, if there were no general rules of international law con- 
cerning the delimitation of maritime tmitory, if each State was 
mtifled Eo Lu jts maritime Etnits accordhg fo its own conception 
of its legitimate intemsts, and if dl other States were obliged to 
accept limits so fixed.. The United h g d o m  Government, however, . 
has shown that (i) the detirnit ation of maritime terri t oy  is governed 
hy generd. rde s  of international law which' the Royal Decree of 
1935 violates ; (ii) tlie burden of proof, thmefore, lies upon N o m y  
to establish. the acquiescence of the United Kingdom in lier excep- 
tional daim eitbèr by express evidence or by proof of Instoric 
usage re ta t i~g  to the dispzated r e r a t ~ s ;  (iii) the dominant principle 
of international maritime law i s  the freedom of the seas and, 
therefore, la: fwlio& is the burden on Norway to dernonstrate the 
validity of her pretensions t o  areas tvhich, under the general rules 
of international law, arc part of the high seas. (Paras. 473-474 
above. 

( b )  The Norwegian t h ~ i s  (para. 563 of the Caunter-Memarial) 
that national mage ày itself is enough to jnstify Norwafs c l a h  is 
thus equall y inaclmissible. Norway cannot plead her own municipal 
decrees to justify the violation of generailg accepted rdes of 
i~Lm&'onal  law. She is called upon t o  prove an international usage 
as providing evidence of the acquiescence of 0 t h ~  States. (Para. 475 
above.) 

(cl T h e  United Kingdom Govemrnent hm furtl~er shown that, 
as the sea is nat res 4~'~t2ti%s but is subject to the rights of the com- 
mtuiity of States, it i s  not susceptible of simple "occupation" by 
tlic excïcise of $taie authority. It is by the pficiple of prescription, 
not of occupation; that c l a b  to  exceptional m e t i r n e  territory 
have io  be justIfid. Accordingly, by this seasoning also, it is not 
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enough for Nmvay to plead her ovn acts alone. The acqniescence 
of other States in Nonvay's daims has tu be establislied and the 
burden is upon Nor~vay to establ.lsh that acquiescençe either by 
express evidence or by histosic usage relating to the disputed 
waters. (Paras. 476-478 abave.) - 

( d )  In regard to.the conditions under which the opposition of an 
objecting State may prevent the establishment of a prescriptfve 
title; the United Kingdam Govemment has dernonstrated thai: 
such ~pposition is efiective to Safeguard its rights, pro$-ided -i;hat it 
uses a31 avdable means to put a11 end to t.he infringement of , 

its rigl~ts, first by negstiation and ultimately by bringi-ing the matter 
to contestation. In the present case, the United Kingdom Govern- 
ment has bg ail available means prosecuted its objectlon~ to the 
Nonvegian daims m e r  since the critical date in 1906 hvhen the 
dispute first arase, 1\Tom*ay is accordlngly obliged t o  establish. that 
her hiçtoric title to the \vaters now in issue waç dready perfect as 
agaînst the United Kingdom. before that date: [Paras. 479-484 
above,) 

(e} -fie United Kingdom isovemment denies ihat the acquies- 
cence of other States in a Noriwgian title to the waters çovered by 
the 1935 Decree ought t o  be inferrd from their inaction in face of 
the 1869 and xS8g Demees which dealt on particular grounds with 
two quite diffeent areas. The United Kingdom Govemheat . 

contends that the natural inference is the othm rvay, namely , . that 
the assertion of particular daims to pxrticular areas excludes a 
general daim to al1 arhs. It further maintains that tbe inference of 
acquiescence muld only be properly drawn if Norway were able 
t o  prove both that  a general systm appLicable to the whole Nor- 
wegiarz caast was applied in promulgating the 1869 and 1889 
.Decrees and also that other States so understood the decrees. 
(Para. 485 above.) 

( f )  In rewd to the Norwegian activity ~vhiçh may be adduced 
' as evidence of a prescriptive title, the United Kingdom Govem- 
ment has shom that the private aactivity of Norwegian frshermen 
is of no sigriificamce and that only acts ,of exclusiv8 State authority 
by hrorway ¢an provide the basis of & title açquired by ifitcmatia~al 
usage. (Pm.  487 above.) 
(13) The Norwegian thesis (paras. 571-575 of the &unter- 

Mernorial) fhat Norway's case contains every etement reqaired for 
the application of the theory of historic waters is inadmissible so 
far as concerns the a r a s  cvhicli are in dispute in the present case, 
that is, the areas lyhg between the pecked blue mcl the pecked 
green lines on the charts at Annex 35 of tiiis Reply. The Normegian 
thesis is inadrnissibIe for the foEEowing reasons I 
(a.) The United Kingdom Government concedes that h'orway 

posseses an historic title to lier fjords and sunds in addition to her 
historie title to a maritime belt 4 miles in width, Ber historic titlc 
to fjords and sunds iç, however, confined to the actual watcrs of 



these indentations and does not extend t o  the baselines of the 
Royal Decree of 1935 which in many cases extend far outside the 
entrançes of the fjords and sunds. (Paras, 507-508 above,) 

( b j  T h e  geogaphical circumstances of the Nowegian coast 
provide no warrant for saying that the open weia$ers & i ~ g  tmtside the 
e ~ t a n c w  of .the fjmds a ~ d  s ~ x d s ,  which are formed by the  confi- 
gurations of the mainland with its idand fringm, are a natural 
part of Norway's inland waters. Nomay has advanced no good 
reason why, in delimiting het maritime tmitory,  she alune . dl 
States should he permitted t o  disregard the configurations of her 
land terr i  tory. (Paras. 488-492 above.) 

{ G )  The ec~nomic md seçurity interests of Noway dso protrlde 
no ww~ant for her pretensions to daim as inland waters the open 
waters Iying out side .ber fjords and wnds. The area of sea reserved 
t o  Noma.y under an Zriçtoric title t o  a 4-mile maritime belt and 
to d l  the waters of fjords and sunds is very extensive and no 
evidence has k e n  adduced thaf it is inadequate for Nonvay's 
legitimate intereçts. (Paras. 493-494 above,) 

I d )  Gmgraphical, cconomic and security tonçiderations are in 
any event not suffîcient in law t o  establish a title ta exceptional 
maritime territory. Narway, t o  establish a tifle to the waters now 
in dispute, has to show, first, the exercrse of exduive  State author- 
ity in regard to those waters, and secondly, the acquiescence of 
otlier States in the mercise of such authority. (Para. 495 above.) 

(e) The historic evidence adduced by Norway concerning fishing 
by Nonvegims and the local regdation of fishing does not show 
.the exercise of exclusive State authority by Nomay over the 
disputeci waters. Nor are Nom-ay's ancieut pretensionç in t h e  mare . 
clanszcm period to extensive mx'itime territory of any rdevance 
to-day. (Paras, 496-498 above.) 

(JI Nonvay's historie title depwds esswtidly on het showhg 
that the x8xz Rescript, which defined her maritime daims in the 
modern mare EPbe~~rn ~ r i o d ,  constituted ari. assmption of sotfer- 
eignty ovcr. the disputed waters. N o m y  has, ho\vever, adduccd 
no midence tu show that the 1812 Rescript asserrted Nomegian 
sovereigntv over waters within and, between.islands and rocks. 
Nor has 5he adduced any cvidence to show that, if this t3,7aç in fact 
the casc, the 1812 Rescript justifies the extreme closing lines of 
Norwegim .islmd waters ~vhich are prescribed in the 1935 Decree- ' 

(Paras. 499-501 above.) - 1neS ( g j  Nonvay is, thereforp, ùfivei t o  try t o  justify the base 1' 
of the  1935 Decree by proving that a aystem of interpretjng the 
1812 Rescript was establisbed in the 1869 and 1889 Recrees and 
that this system bas simpIy applied in the 1935 Decree. The evidence 
does not, hoivever, establish either that t h e  1869 and 1889 Demees 
reprewnted a defrnite systern of interpreting the 1812 Rescript or 
that  the 1935 Decree uTas formulatecl on the sarne principles as the 
1869 and 1889 Decreeç. (Paras, 502-505 above.) 



(A) The Norwegian officid documents imed in cconnection with 
the 1924.1925 conversations show that, if anv line is t o  be regaded 
as an application of what Nomgians  consid& t o  he "the principleç 
and indications of tlie 1869 and 1889 Decrees", ii is the red lim 
of 1924 .net the btw kirce of 1935. (Para. 504 above.) 

(e;i As Nomny has not shown any exercise of exçlnsive State 
authoritv in regasd t o  the dispvted areas lying between the pecked 
hlue and the pecked green liiies ( s e  Annex 35 of this Reply) 
before the critical date, 1906, .she ha$ nat estabhçhed the first 
of the tmo elemen ts essential t o  an hktwiç title, (Paras. 506-508 , 

above .) 
(jl Norway has necessarily fa&d also to  establish the secmd 

essential elernent, namely, the acquiescence of other States in the 
assumption of Nonvegian sovereignty aver the disputed areas 
&fore xg&. [Para. jog above.) 

(k) Since rgofi the United Kingdom Govenirnent has actively 
maintaineil i t s  objections t o  the assumption of RTortvegiaa anthority 
over the  disputed areas and has with due pxompbeçs bmught 
the dispute before fhe International Cùnrt of Justice. Consequeritly, 
as Norway djd not passes an l-ilstorie title to these waters hefcire 
the critical date in 1906, she cannot have acquired one afterwards. 
(Para. gro above.) 

512. The Norm~egian Govei-riment concludes Park II of the 
Coupter-Mernorial by citing at the end of paragraph 574 a passage . 

frùm an &ide by Professor Bingham of the Evets i ty  of Cali- 
fornia, in which he represents Enghnd as having forced won. 
oppressed small States a poicy lnspired by the Grimsby trawling 
interests and designed to permit tliem to undertake aggrcssive 
invasions of the eoastal frsherie9 of other countsies. Professor 
Bingharn has never dis&sed the fact: that his wholt; appsoaçh 
to fhe law of the sm has. been colomd by his desire to urge upon 
kis own Govermeril: a particular fiolicy i r ~  regard .t-o the fisheries 
,on S ie  Pacifie Coast 0% the United States. Professor Bingham's 
viem are in fact very far from being objective! Dr, Jessup, a no 
less cmhtrnt authority on çoastal waters, having listened to a 
paper read by Professor Bingham to the Amencm Society of 
1nte.rmhona.l Law in 1940, in which almost identical rernarks 
were made about EngIand's fisheries policy, cornmented (Pmcced- 
arags of 34th Alzauat MeeEi~g, 1940, p. 64) : 1 

"In s o m  a'mtarttes 1 bkirtk Zhnt 726 mnjuses the grneval interes& af 
the interrwtimwl commatZ1y wJk t h  piartimlar iflbresfs of pa~ticutar 
districts ia ik United States. 1 disagree with him on his basic 
conclusions segarding the 3-mde lirnit, to which he ;tns\vm that 1 
am doctrinah and that he is correct. I cannot quite accept thnt 
characteriza tion.. . ," 



The extract h m  Professor Bingham's article is in fact full of 
iriaccuracies. The existing .rules of interriationd law governing 
The limifs of exclusive coastaI fisheries were developed in the 
nineteenth century on the initiative not primarily of the United 
Kingdom, but of Emnce, Gcrmany, Denmark, and other States 
(see para. 237 of this Reply). The United Ringdom, so far from 
favanring in her fisheries policy 'Vdestmctive invasionsJ' of coastal 
fisheries, has been most prominent in sceking a greater measure 
of international CO-operation in the replation and conservation 
of fislieries. The true policy of the Uniced Kingdom Government 
is expressecl in the preamble of the International Convention for 
the North-West Atlmtic Fishexies which >vas concluded in s949 
(Arinex 4z of this Reply) and to which Nortvay, Portugal and 
other Stattss wtare parties. 'i'hat pçillcy is " t h e  investigation, protec- 
tion and conservation" of fisheries "in order ta make possible 
the maintenance of a maximum sustained catch" and the means 
for making the  policy effective a n  intematinna1 agreements w d  
international CO-operation. Jusfice for srnali Stateq-Norway and 
Portugal are the States men tioned h y Professor, Ringham-d oes 
not demand that they shciuld both be Tree to fish off the coasts 
of rither States and f r ~ e  urrilaterally f4 extend tlieir own fishing 
monopoJies, The United Kingdam Govmnmefit, like the Danish 
and Srvedish Governmer,ts in their secen t diplome tic notes con- 
cerning fisheries ir, the Rdtic (para. 120 above); is opposed to  
unilateml extensions of fishir,g monopolies, On the 0th- hmd, 
it favous the solution of fisl~ery problems by international agree- 
ment and has alrt-ays k e n  ready and anxious to discuss fishesy 
regdation and conservation measures with the Noriregian Govern- 
merit (pasa. 136 ahove). 

The United Ringdom GovemenYs submissions in regard to the 
actud b i t s  of Norwafs maritime territory in the area covered by 

the 1935 Decrec 

Recag.nition hy Uaded Kinghm of I l fomay's hisloric ~ i g h t  tu a q-sniZ~ 
rnarz'fivm Ztdt am! te  the waters mifbzirt htv fjûuds m d  sulads 

513, TheUnited Kingdom G-overnmont In this Reply 11as recog- 
nized tha t the Nonvegim Eovemmmt has establi~hed an histone 
title t u  a maritime bélt 4 sea d e s  in extent. l t  has also recognized 
that the Ncirwegim G o v e r n e n t  has zçtablisùed m. historiç title 
t o  the waters of the fjords and sunds xs hiçtoric bays or historic 
straitç according (;CI the nature of each individual mlet.  On the other 
band, it denies that the Norivegian Goverment has established any 
histûric right to delimit ifs maritime territory under a supposed 



speciai Morwegian çyçtem of draiving biseIllies ivlthout any refer- 
ence to the physical c~nfiguration of the. tewa fima of Narway, 
Consequently, in the view of the United Tiingdom Governen t  , the 
base-lines from which Noway's +mile zone of territorial sea extends 
have tu be defirnited in accordance with the general princibleç of 
international law (see para, 122 of the Mernorial) subject only t o  
Nerrvay's historic right to the waters within her fjords and sunds. 

In 13ther tvords, the primary test tif the badine,  from which 
Norway's zone of territorial sea is to be delirnited, is the tide mark ' 

on Nonvay's land territoty, xvkiether mainland, islands or rocks. 
Imagiilary straight lines drawa bet~veen two points of Nomegian 
territory are onlg permissible as base~linm ivhen they' repreçent the 
natwai Ene masking the entrarice to  an indentation which is Morwe- 
gian interna1 raters. I t  is trve that the very heavy indentation of 

' the Norwegian c ù s t  causes the haselline to depart freqiiently from 
tlie tide mark and then tr, take the form of ail imaginary h e  at the 
entrante of a bay, But this is no justification for the Notrvegian 
Govcmment drawing a whally artificial and irnaghary base-Iine 
d f o ~ e i t h ~ r  &si& the mtts~a2 lzmits botde of its &ad and ses ter~it~ry. 
The Norwegian Governerit  in the  Cornier-Mernorial (paras. 550- 
551) represents that its syçtem, of straight baselines is naturd 
and logicd, But, as 'has been pointecl out in paragraph 129 of the 
Mernori al, wliatever æsthe tic merit straig ht  base-lines may possess 
tvheti seen on a chart, theis practical rnerits am not supesior t a  lines 
h w n  in ';rccordmce with the gmeral rules of international law. 
hlloseover, straigh t baselines are no2 pemisible in genmal inter- 
national Iaw escept in the casc of bays 'whose entrances are of 
moderate width (10 miles is the generaily accepted width) a ~ d  of 
historic bays. The ivhole coccept of a polygonal coast li~-e formed 
by a suies of long straight lines, suc11 as are found in the 1935 
Decree, is both unreai and in conflict with existing international 
4asv, 'tvlrich fixes the political coast king primanly by wference to  
the tide mark. International law does nat expect or warrant that a 
"prrlitical coast" should be composecl entirely of polygonal 1U-izs and 
Nomziy has failed to establish any historic ti lt le which might justif y 
a .IvhoUy exceptional methocl such as i u  foiiowed in the 1935 Decree. 

-4 fiart hum .$ha recognized exce$tions O J /jords and szsnd~, the @i.inavy 
rtcle of the tide m a ~ K  shozild 

514. It foUows that, in the si~brnission of the United Kingdom 
Fovernment , t h e  base-line of the hromegÎan coastjt, as of any çrther 
cbasi, consists in part of the actual shore line of thil Sgn-itory at Low 
tide (induding devations ef the sea bad enthleci t o  taken into 
account as territory ; see paragraph rzz (4) and ( 5 )  of the Mernorial) 
and in part of straight lines closing indentations. Where tbe indenta- 
tion consists of a bay or of an idand strait (which Fn law is on the  
same fociting as a bay ; see para. 367 above and para. 1 x 1  of the 
hfemorial}, t he  clrislng liae is çirnply a straight lime dra~ai. between 





are dram'from e.very point,'rnany tvill fall inside the outemiost 
lirnit and it is only the arcs which affcct the line af the exterior 
limit that are ~ignjficmt. Similarly, it is only the Base-points, from 
which thexe gtiverning arcs me drawn, that are 4gnifican-t. as base- 
points for delirniting the territorial sea. In principIe, the tidernark 
constitutes a coatinuous base-lîne on m y  given piece of coast, but 
wha-mer there are any concavities or there are islands or rocks 
close off the coast, the +mile arcs wïll overlap and it is then the 
materi d base-point s, ra.t ber than the continuous base~liae, ivhich in 
practiçe determine the exterior limit of maritime territory. The 
same can be seen if the matter is viewed fsorn 'the position of the 
mariner at sea, The relevant point for the m d e r ,  having plotted 
his position on his chart, is whether; if he swings a 4-mile are with 
his compasses çentred on this position, the arc touches land any-. 
where around him or the Iimit of intemal waters. If it does, he is 
within territorid waters, and it is inelevant that in another dire- 
tion lie is more thm 4 miles from 'shore. 

The base~line, being shply the tide mark of al1 relevant parts of 
themainland,klandandrockswhichcountasNarwegianter~tory, - 
there is no object in showing on the charts at A m e x  35 the base- 
lines from which the- outer lirnit of the territorial sea has been 
delimited, except where these eonsist of imginary Lines à c r o ~  the 
entrancvs t o  interna1 waters. It is the outer limit of the territorid 

r 
sea which is the actual limit of Narwav" exclusive fisherles and the 
base-ltne is relevant in. the preçent %ilte only to the extent that 

- it afftxts the determinatiou O£ that limit. Conçequently, apat  hom 
the h e  of the outer b i t  of the territorial sea, only the base~lines. 
a c m s  bays are marked, since these are invisible and reqaire t o  be 
depictecl su far as is nemssary to indicatc the principls upon which 
the outer limit of the territ orid sea has been arrived at. In order ta 
assist the Coirrt to compare the metliod by waiich the limits of 
Norwegian maritime territory have been drawn on the charts 
accordirrg ta the British point of vieiv with the method of the 1935 
Decree, the base-lines and the outer Pimit of the territorial sea 
resulting from that decree have also b e n  placed upon the &arts. 

Ln addition, in urder ta ssist the Court to study in detail the 
diffe~nces between the Ncrrwegim and British viervs of the Iimits 
af Nomay's laritirne te&tory on the various sections of the eçoast 
now in dispute, a commentarjr has been preparecl comparing the line 
delîmited under the 1935 Decrecs with . the line delimited according 
to the British poinf: of view. This commentary follows in Chapter V 

' 

below, It will  be seen from this commentary, and from the charts 
at Annex 35, what is the essential difference be-hveen the Norwegim 
and British points of vierv, The United Kingdom Govesnment has 
drawn the Iimits of Norway's maritime territory by reference t o  the 
actual territory possesscd b y Wonvay, The Nonvegi an Governinent, 
on the other hand, h a  4rawn those litnits by referrrnce to a wholly 
imagimiary conception of Nowegian t errit ory. The United Kingdom 



Govmment, taking all possible account of Noruray" hhistosic rights 
in her fjords and sunds, has drawn the limits of Norway's maritime 
taritory by reference to ber actual c m d s  and to the actud bits 
of her fj,ords aad sunds. The Nonvegi;in Goverment, on the other 
hand, Ilas tlrawn those limits without rcference to Norway's actual - 
çoasts and without reference to the açtual limits of her historic 
waters in her fjords and sunds. In the submission of the United 
Kingdom Gov~rnment, no mrfficient evidenc~ has been adduced and 
no suffirient argmen t has Feen advanced in the Counter-Memûriai 
to justify the Norive@- Eovemment being absolved at once from 

' 
ohserving ciil tlie rules of irzternatiorid law and Sie limitations of 
her own phpical geography. The Unitedm Kingdom Goverment 
acknotvlzdges thaf the  Norwegian G o v m e n t  has an histüric tifJe 
tci a 4-mile maritime beft and to the waters ~vithin Norrmy's fjords 
and suncls; but it asks the Court in the present prokedings to 
declare that in xll other respects the Norwegian Government iç 
boilnd to observe bot11 the mleç of international law and the limita- 
tions of Nomag 's physical geograph y. 

. Detaired description of the char& in Annex 35 of this Reply 

Sedion A below contains a detai1ed description of the pecked 
greenlineçhorvn on the charts in Annex 35 of this Reyly. This is 
the line mhich foms the auter 1Xmit of Norwegian territorial waters 
according to the content ions of the United Ihgdom G overnrnent , 
It is essential not to confuse this peçked green Iine with the firm 
green line showri on the Norwegian charts in Mnex 2 of the Coenter- 
Mmmial, which represents a 3-mile limit according t ù  the views 
of the Bsitish representatives in r924. 

Sect i f i  B below contains a detailed clescripti~ of the p~cked 
blue line s h m  on the charts in Anncx 35 of this Reply. This is the 
hne which foms th& outer lirnit of Norwegian territorial waters 
claimed by Norway in the Royal Decree of 12th july, ~ 9 3 5 ,  as 
amended by the Rayai Demec; of xoth Becember, 1~37. 

Fm convenience, detailed descriptions of the l ins  an the c h e s ,  
nurnbered z t o  g and çovering in sequence the whole area mder 
dispute, siarthg with the Varangédjord and fihishing at 'rmnen, 
are set out below on opposite pages. Section A ( ~ i a t i n g  .ta the 
pecked green line) appearç on the left-liand page, and Section B 
{relating ko the pecked blue lhe)  on the right-hand page. 
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Gelrsral ex#lanata'o% O{ the systeni follcwed in d v a w i q  tlca becked 
g r a m  lim m the ciha& in Amex 35 

The belt of Norwegkn Grritmiril. waters is 4 miles wido and the 
outer limit of this belt is sho~vn on the charts in h e x  35 by a 
pccked green line. 

Wliere the bm4lIie is land, i t  is,takm as the low-water mark on 
the land, Where, on the other hand, the  base-line mm across 
intemal waters, it i s  formed by straight Iines betwem the 
na-tural features by whjch such waters may br. conndered t u  be 
enclosecl, 4.e. betvrreen headands, islancls ar rocks. 

Where the base-line is land, it is not markecl on the charts by 
;in y culoured Iine, dthuugh -çignificant base-points are indicated 
by green dots (see below). Where, huwever, the base-Jine runç 
açross infernal waters, it is shom un the charts by a firm green h e m  

Certain internal waters are s h o w  on the charts "hatched" In 
green, but not aii Nonvegim internat waters are so "batched". 
Nowegian intemai waters are "hatched" iir i a E l  cases where these 

- waters have haselines run- across them from ~vhich the helt 
of territorial waters. is delimited, but they are also "hatched" in 
same ases where this is not so but where it was thought that this 
"Eiatching" would-be helpful as a visual means of illustrating the 
system. 

Elevations of the sea bed, which dry at IOW water and çvhich lie 
within 4rnilesof thelciw-watermarkofthemaidandor of oother . 
land permaneatly above high wafer, extend the belt of territorial 
waters t o  a distance of 4 miles fram the seawmd edges of siich - 

elevatians. 
Except in certain instances rvhere historic clairns have k e n  

conceded, stmits xvhith are not inland straits follow the normal 
rule by wkich territorial waters am delimited from the Iow-watcr 
mark, are nat enclosed by straight base-lines and arc not interna1 
waters. Inland straits are asshilated to bays and, like bayç, are 
intemal >vates 1. 

The onterlirnit of Nortvegian territorial waters consists, therefore, 
of the envelopes of a series of intersecting arcs of circles with radii 
of 4 miles. These arcs a r e  centred on the baxiline, vvhic~~'co~sists 
of the 'lolv-rvater mark. of the mainland or of islands, the seaward 
edges of certain low4ide elevatisns (see above) or of straight h e s  
enclosing interna1 waters. (For a description of the arcs of circIés 
rnethod see Amex 42 of this Reply.) 

1 

1 For a classificak~an of. skaits sea para. 367 abwe. 
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'In practice, in delineating the onter fimit of temitorla1 waters, 

i t  Is unnecessasy to draw arcs of cades centred on aU parts of the 
low-tilater line on land, as it will be found éhat arcs centres on 
pohts withln smdi indentations of the c o z t  h e  f d i  inside the 
lirnit of tliose centred on the more salierit points of the  coast Ziile. 
The cextet~es of those a ~ c s  whith agecii the owt& I'LmPtZi O# f e ~ r i t a ~ i a l .  
waters aqtd whick a f e , . t k ~ e f 6 v e #  si,dntficanl er5 showpz on Ihe charts 
a'n A nvtex 3 j by p e e n  dots, 

hrcs hkreinafter ,rcferrcd to are arcs of circles of 4 miles rarlii 



REPLY OF TFIE UNITED KINGDOM (28 XI 50)  

SECTION A 

The peckd green line 

CHART NO. s 

The outer Tirnit of territorid waters is dmwn at a distance of 
4 miles and parallei t o  the base-Iine joining Jakobselu (the frontie~ 
betweea hTonvay and the Tj.S.S.R.3 t o  Kibergsneset, which is the 
naturd northem entrartce point to Varangerfjord, This inlet is 
conçeded as hzstoric between these points. (See also Memonal, Vol. 1, 
P- 146.1 

. F~wn Kibergsmeset to Blodshytoddm the outer bit of territorial 
waters is forrned by the arcs centred on Ebergsnewt and the 
point 2 miles northsvard on the mainland, on the sdient points of 
t h e  lslands of Vardidy, Hqn@y, Reinny a d  Rcin~lyskjsr, thence on 
salient points on  the mainland coast south-eastward of Blodsky- 
todden. , 

P~rsfjmd.-The outer limit of territorial waters is drawn 4 mîies 
seaward of a base-line joining Bloclskytcdden to Segeludden, which 
are the n a t u d  entrmce points of the fjord and were shourn as such 
on the rgzq Oslo charts. 

Befieieera Scgelodden and the n&h-western point e j  Haalirandn~sel 
the outer limit of territonal waters iis govemed by arcs drarvn from 
Spiren, an qutlying rock and the sdient points of Haabrandneset. 

.SyLefjord,-The limit of territririal waters is drawn 4 miles 
searard of and parallel t o  a base-line j oining the north-tvest point of 
Haabrmdneset and Klubbespiret. These points tvould seem' to be 
the natural entrace points of the fjord, and appar to have k e n  
agreed in rgzs (Mernorial, Vol. 1, p. 146). Stp~kjzr,  one of the 
points rnentioned, cannat be idenrifieil with ccrtainty now, 

B~twmrs K h  bbes@ird and Storsieinlaeset the lisnit of t exrit o rial. 
waters is fomed by the arc çentred on the point close ncrrthward 

. of Klubbespiret. 
~ W a h t ~ S a n d f j o ~ d ~ ~ T l ~ e  limit of territonal waters is drawn 4 miles 

sealvard of and paraIlel t o  the baseline j oining Stursteinneçet and 
Korsneset, tlie natural entrance points of the fjord, - B e t m e e ~  Kormset  and the eastern natural entrance point of 
Brasfjord, situated about 3. mile east of Rosmolen, territorial 
waters are lirnited by arcs centred on the salient points of the coast 
and on Molvrkskjar, an outlying rock. 

Barnfiord.-Outside this fjord the limit of territorial waters is 
drawn 4 miles çeawârd of ancl pardel tu a base-line joining the 
eastern entrance point (see above) and Seibeneset, the rvesiern 
naturd entrance point; this Iiine was drawn on the x924 Oslo 
charts, 

Befwee~  Se'bmsel a d  Veshmstd, the naturat eastern enbance 
point of Kongsfjord, the outer limit of territorial waters is formed 



1 The pecked blue line 

(The f~hing bit c2m'md by ~Vwway),  as c0~~9f i red  m'ih the green 
Eiws s h w f i  on t h  cha~t.s i w  A m e x  35 

CHART No. z 

The peckeil' blue line or fishing limit claimed by Nomay is dmwn 
4 miles seaward of and parauel to the basciline j aining Point 1, the 

' Nmiegianfrontier at Jakuhçelv, t o  Point 2, a héadand foming 
the e~sterd outer point of Kibergnes, This hine a's 30 ? ~ i h s  h g  ami 
agrees &th $ 1 ~  historie t m i t o r i d  Liw~it of Vmæqerfjord which is 
çaweded by t i i a  Gauer~mmi of th? United Xifigdclm. 

Thencc the lirnit continnes along a line 4 miles sealvard of m d  
pmallel to  a hase~iine joining Point z ta Point 3, the oriter p i n t  on 
the emt side of Hornply, a distance O/ 6 r/$i miles. This limzt passes 
semmd of the @çked grem Jine ail la .~raaximai.m di$atzw of 3/4 mije. 

Scaward of Points; 3,  4 and 5 .  ai1 heaç1lmds on ishnd~,  the lirnit 
follows the arcs with 4 miles radii cenbed on these points and the 
tangents joining adjacent asa. Due t ù  the near proximitp of t h s e  
points the limit is a close ~#$roxiwdim to the $ecked grew Zi.ize 
wlaich i.s ffumted by i$tfrrsectiflg arcs çerntred 0% these points. 
The hnit continua as a çtraight Iine 4 miles seaward of and 

pardIe1 t o  a bse-lhe joinhg Point 5 ta  Point 6, a headland an the 
maidand named ICorsneç, TlGs bas.dim Zs 25 iniles long and the 
limii passas ai a maximum distame of 2 114 màks seawuvd .a/ =&a pecked 
gr~m ii?e~ and tkew i$ a +mkf 0031. it 6 6tIes fiam the nearest land. No 
accoaat is takm of the raafi~rnl Iimi$s O)' adher Pers f jurd, or Sylfef jord, 
or M&w-Suxdfjord. 

From the arc with 4 miles radius centred on Point 6 the  limit runs 
p a d e l  t u  and 4 miles seaward of a base-line joining this p0in.t to 
Point 7 MoIvikskjaer, an above-water rock about I xi2 cables off shore. 

l This line i~ 3 miles I m g  am? .fAe dimit is close to the $ecked green Z i ~ e  
which aS formed Iiy intevsecti~g arcs hasd  oon the Coast. 

The limit confinues as an arc of 4 miles mtrs cmtsed on Point 7, 
thence as a line 4 miles seaward of and pardlel t o  a. base-Jine 
rg *&!es Eosg joining t his point to  Point 8, a cape on. t h e  mainland , 

named Kj dlnes. The dimit passes ai a rnaximwz d i s t m ~  of z 114 mdes 
seaw~rd of the fiecked green lise ~ t a d  tlzere is a position 0% it oerer 

1 6 mi;ks f r m  the fmrest land. No wccount zts taken of the mt~,ral  
Iimits of R ~ ~ a f j m d  OY ICo~gsf jord ( i t l c h d i ~ g  Stra~ms f jmd a ~ d  
Risfjovd) . 

The liin'it then foUows a line 4 miles seaward of and paralle1 to a 
base-line 25 miles itx length joining Point 8 to Point g, the skjar 

44 



The' peck'ed green line (ccint.) 

by  the arcs centred on ihe former point and on an oufiying rock 
close eastward of the latter point. 

Ko7egsjjmd consist s of Çtraumsfj ord and Risfj o., "The natural 
mtrance points to the inkt are Vesterncset and Naalriesct and the 
limit of territorial waters i ç  d r a b v n  q miles seaward of the basvline 
joining thwe points. The: Igaq Oslo charts show the base-line 
Vesterneset t o  Ndnese t .  

B ~ t ~ u m  - Naaheset and ~ a m k o ~ i ,  the natural ~011th-eastern 
mtrançe point t o  Tanafjord, the outer limit of territorial waters is 
formed by the arcs centrecl on t h e  salient points of the coast and 
on ToS1efsrtesskj~r, on Rurrdskjzr, and an.@. Skarvenes, three o f f - -  
1yhg dry& rocks. 

Tnmxjjerd.-The hmit of territorial waters is dratvn 4 miles 
sealvard of and paralle1 t o  the bae-line joining-Tmahorn tcr the 
north-eastern point of Orngangs Klubben, the natural entrance 

. points of the fjord, ',This base-linc is thrtt shotvn on the r924 Oslo 
charts and was agwed t o  in ~ g z ~ ,  (Mernorial, Vol, 1, p. 146,) 

F m  the nortki-east point of Orngangs Klubben tlic territorial 
*rater limit westward is formed by zrc? dmwn frem Omgangs Boen, 
a drying rock situated close off shore, Lille O m g m g ,  a similar 
rock, and from salient points on the çaast. 
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SECTION B {cwt . )  

The pecked blve Iine (cont.) 

C H ~ T  No. z (cowt.) 

with a perch east of the sk jm on which Tdrrba beaccln is situated 
(chart No. 3) The Iimil passes af a maxim.~wz d i s t~nce  of 3 n8iEes 
semard t# Ikt flcckfid grem lzrze artd Érlaam i s  a #osifiola on zt 7 mdcs 
seaward of fhe I ~ B  joina'mg the ~ ~ T G Y C ~ E  a . ~ t t r m ~ c ~  $oi~ais of Tmxtafjord 
as meEb as of t h  çoasi, 
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SECTION A ( c d - )  

The pecked green llne (cont.) 

Tamafiord.-(See fm chart No. 2.) 

Belwee~z fhze 1izori4h-mst of Omgartgs X l ~ b b e ~  m d  Bis$ez the 
outer limit of territorial waters is formed hy intersecting alçs centred 
on Orngmgs Boen, Lille Orngang, two off-lying mcks, the autlying 
drying rocks off 'Gamvik and Korsmerlcet and the outer drying 
rocks a£ Tmbaerne. 

Ramayfjwd.-The onter ljmit af territorial mteirs is drawn 
q miles seaward of and paraElel t o  a base-line j olning Bispen to the 
out erx- point of Store Kamay which f orm the natuml cntrance points 
of this fjord The base-Iine jaining theçe points was shown on the 
xg24 Oslo charts. 

Mnkeitfjo~d.-Store Kamsy and Magtop are the x ra tud  en tmce  
points to this fjorcl and the base~line joining them was s h o w  on 
the 1924 Oslo charts. The outer Iimit of territorial waters is drawn 
4 mges seawaxd of and parauel to this base-line, 

Beiween Magtop and irhs nwtk-easter~ entrame ficii~itl of O ksefjord 
the ortfes lirnit of t e r i t o r id  waters is governed by arcs centred on 
the salierit puints of the: coast, for a. very short distance off Sand- 

' fjord by a line 4 miles çeaward of and paralle1 to a bae-line joiaing 
the natmal entrmce points of that fjord, and on an arc centred on 
an off-1 ying rock southwrard of Çandf j ord. 

dks t f jo~d . -Off  this fjord the outer territorial lirait i s  drawn 
4 miles seaward of and padlel  to a base-Iine joining the headland 
about p mile northivard of Nyhamn to Kjelen which are the natural 
ent race  points of the fjord. This base-line was sho~m on the 1924 
Oslo charts, 

Betzeieera Kjdelt a d  a% of-iyiag itboue~ratev rock close n o ~ h w w d  
of .th ~ o r i h r n  mtraace $oint of f j0LZt$jord the outer limit of terri- 
toiial waters is formed by arcs centred on the salient points of the 
cciast , 

Lwksefjo~d.-The outer territosid water Mi t  coiitinues by pass- 
ing 4 miles seaward of and parallel ta  a base-line joining Store 
Finnkjerka, the easfern naturd entrame point of the fjord, and 
the  north-eastem point of Çvaesholt Klubben, the western e n t r a c e  
.point ; tlis base-line \vas showa on the 1924 OsIo cliaI-ts and \vas 
agreed ic i  in rgzs (Xemorial, Vol. 1, p. 7463, 

Porsangerflord and the easZer~ enDance to 1Magemy Send.-These 
waters are conceded as historic intemal waters. The orrter Zimit of 
territorial waters is drawn 4 mdes sea~vard of and paraIlcl t o  a 
.base-fine jojning the north-western point of Svaerholt Xlubben. the 
natural kastem errtrance point of thiç inlet, ta r-Ielniis. the natural , 



SECTION 13 fcoiat.) 

The pecked blue line (cont.) 

. çmwr No, 3 

For the peckd blue Zinc or fishlrtg limit claimed by Ner'cvay tu 
sealvard of Point 8,  Kjwlnes (chart No. z) and Point g. the skjçlar 
ntith the perçh east of the skjzer on which Tdrrba beacorl is situated, 
we for chart NO, 2. 

Frm the arc with 4 miles radius cenfred on Pciiri t g the limit 
runs dong a irne 4 miles seaward of and pa rde l  t o  a base-lhe, 
4 cables long, between Point g and Point xo, the çkjkr atrtside the 
skjer on ~il'hich Tomba bcacon is sitrrated. The tirnit is a raiclse 
a+#rom'matiort tu t h  $e&d green Z i ~ a  which i s  Jor-med B y in&rsecti~g 
nrcs ceriltreti! o n  PWfits g and m. 

From the arc with 4 miles radius cedred on Point ro the Iirnit 
continues along a line 4 mites seaward of and parallel. to  a base-Iirie 
x0.2 d e s  Ioxg joining Point IQ t o  Point II, the outer point Avlaysa 
at N ordkyn. The !?:mit Pmses at a naaxe'mwm dO~fo,nçe of dm@~dy x T /Z  
wiks seawmd of ike pckd green difie and fkera is a #os.étios o n  Zt 
aboui 5 ri4 wihs seawwd of the busf nt Siore K a w y ,  the nearat 
tnnd. LIU account is faiZe.i2 of the f l d ~ r a l  Iimits of Sadf jmd,  Kçtm0v- 
fjwd or Makce'lfjo.Pd. 

Erom an arc wifh 4 miles radius ceatred on Point rx the onter 
limit runs 4 miles seaward of and pasalle1 to a basczlz'ne 39 nziJcs 
Io.ptg joining Point Ir to Pakt 12, the lieadland of KnivçkjzroctcIe. 
Tht! Eimif kwe fiases ri@ ~ L ~ U J J  SvaerAoltiznvd at a mAmaprt 
d i s ia~ce  of TI r/q miles fromthe pet ked green lirte artzd t h m  as a position 
o.n d r 4  nages from hic .~tea~esi  Zmd a;md the dosimg line, çoncedd hy 
the Govmm~.azt of the Umited Khgdtim, of Por~a~zger f~ord .  Na 
caccbant is tcxkex of the aat?d~aL Zimifs o# Sandf jmd, Oksefjo~d, K j d l e ~  

- f jwd, La Rsef jmd, Pmsaagm/jord afid Magevaymnd, Xamoy f jmd, ghe 
ilalet 7hcl~da'ng KoCdf jord, Ris fjord and Vesijjord or Kmivsk j m b ~ g t n .  

The limit then continues as an arc of 4 miles' radius centred on 
Point Ir. 
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SECTION A (ml.) 

The pecked green line (cont.) 

CIIART No. 3 (CO&.) 

tvest ern entrance point. This base-Ene appruirunat es to  tbat shown 
on the ~ 9 2 4  OsIo charts. In rgz5 lt was agreed that t h e  easiern 
limit of the inlet shouid be the north point ùf Svaerholt Klubben 
(Mernorial, Vol. 1, p. r46) ; the 4-mile arc from tkis point doesnot 
in fact extend the llimit of territorid waters. 

Kamoy~jo~tZ.-The anter limit of territorial waters 3 irs 4 mil es 
seaward of and parauel to the b-line joining 'the natui-al entrancc- 
points of thc  fjord ~vhich are Hclnes on the south-east and Fugle- 
naeringen about # mile northward of the village of Opnan, This 
base-line mas s l ~ o w ~ ~  ori the 1924 Oslo chads, 

Between Fstg2enrawing~$z and SKi'~~n.stakk.~tae"ya'.ytgen, the nat ural 
eastern entramce point af h e  inlet comprising Koldfjord, Risfjord, 
and Vestfjord, thc outer lirnit of territorial waters iç delixleated by 
the interçecting arcs from t h s e  poirits. 

XoLd fjord, Risfjord m d  Vesirfjord.-The ou ter iimit of territorial 
waters passm seahvarci of this inlet pardel t o  and 4 miles seaward of 
a base-line joining Skinnstakknaeringen. to the northern point of 
Store Stilika, an islet, thence alorlg an arc centred on this point and 
then 4 miles seaxvard and pardel t o  the hm-line joining Store 
Stikka io the north-eastern entremity of Nordkapp. These base- 
lincs were those shown on the 1924 Oslo charfs. 

Nmdica$$.-Tl~e outer territorial water limit i s  fomed by the 
intersecting arcs I T O ~  the exhemes of this peninsnia. 

K.Pzivskjzo7liu.gi?a,-The outer territorial tvater limit lies 4 miles 
seatvard of a base-line j oiniug the north~ruestern ex.trcmi t y of Nord- 
kapp to Knivskjaerodden, the natural entrance p i n  ts to this inlet. 
This hase-linc wits that çhown en the xgzq OsIo chmts. 

Kfii~siiceroddea.-The territ orittl w a t ~ r  limit f ollom the  arc 
mntred on this point. 
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SECTION A {mi.) 

The pecked green Eine (cont.) 

CEL~RT NO, 4 - 

- Knivskje~bwktn .-(See far chart Na. 3 .) 
KwivsRjcerodden.-The oufer li mit of territorial mat ers fuiiow; 

the arc çentred on this point until it cuts the arc çenfr~d on Lang- 
s k j ~ r  in the exstem apprciach t o  Tufjord. 

Szefjbrd.-The miter limit of territorial waters crosses the north- 
an approach to Tufjard, 4 miles seaward of and parallel t o  a base- 
line joining Lanpkjar m d  an above:rvater rock c l ~ ç e  mestwarrd of 
S tn r~  Stappen. Langskj~r is an above-wateter rock about 3 mile 
izorth-westwad of the point forming the natural eastem e n k m c e  
point of the fjord situated close northward of the village of Tanoes. 
The wcstem appraach to  this fjord is considered dosecl by Zslands 
and above-water rocks, that nresttvard of Store Stappen is the 
mod nort h-westerly. 

Thence the outer limit of territorial waters foiiows the arc centred 
on the above-water rock \v& of Store Stappen unkil it crosses t h e  
approach to l iaa~yfjord.  ('III& basc~iine joining LangskJzr t o  the 
rock m ~ s t ~ v a r d  of Store Stappn was shows on the rgz4Osio chats.) 

M~cksayfjofd n ~ d  the western apfwoach i!o jWagewy Swnd .-These 
watm are conceded as historie inisrwul waters. The ' outer limjt . 
of territorial waters passes 4 miles seaward of and parailel t o  a base- 
line joining Gjesvaernaehgen the natural easte~n entrance point 
of the  i d e t  (and the  south-western entraIlce point of Tufjord) t o  
Neringskjzret, an above-water rock, 3 cableç off the nùrth-eastern 
point of Iijelmsay, the western naturd entrmce point of the  inlet. 
In rg2 j a. base-line j,aining Gjesvcrernaeringen to  Sortvigilaeriiig, 
the nortl~zeastern p b i ~ t  of Hjehs~?  y ,  was agreed (Rlernorial, Vol. 1, 
p. 147). This latter line docs nat di&+ substantidy hom that nom 
propos& which is slightly more favou~able t a  Narway. 

R&em Nmimgskja.rel ~d Geitingew the outer territorial limit is 
' f o m e d b y t l ~ e a r ~ s f r o m N c r i n p k j ~ ~ e t ,  thcnorthern point of the 

islet west of Tarevikbukta, the northern point of Hjelmsery, Stawen, 
a salient point on the north-western çoast of: Hjelrns~y, and Geitin- 
gen, a drying rack off the western point of that island. 

Wàtm beil-ficefi Hjelmisy and the maidcsnd on bdze eas! rnd I~zgc~y 
and Rolvsql rn ihe west.-These form a strait and are part of 
IndreIeia and as snch 'are not intemal waters. The outer b i t s  of 

, temitorial waters are therefore dsawri from opposite çides of the 
strait according to the general rulm for the tide mark. 

The outer Timit on the eaçt side has been des&bed above, the 
arc £rom Geitingen inters~cts the  arc from Mefjordskj~r, an outlying 
drying rock within 4 miles of the mst toast of Ing@>*. The onter 



REPLY 017 THE UNITED KXNGUOM (28 X I  30) 

SECTION B (G&) 

Tht pecked blue line (coni,) 

CHART Na. 4 

From the arc with 4 miles radius çeatred on Poirit 12, the head- 
land Knivskjzradde, the pecked blue line or fishing Iimit claimed 
by Norway contilities 4 miles seaward of and krallel to a base-line 
19 mites in Eemgtk joimirig this point to Point r3, Avlcysinga ai the 
north-riresf point of the island narned Hjelrns~y. The limit crosses 
the a$@owich to Mlam~yJjord d t  ct maxim.im distance oJ mmly 2 riz 
mibs th 9ecked gwen l ima and t ha~e  is a. @osdIior% on it 6rk miles 
#YOW fhe nwrest I n ~ d  and the closkg /&e, conrcfided by t h  Govermmnt 
of f?it U~ti tcd Ki~gdowt, for Maassyfjord. No accoz~fzt .is tnkela of Jhe 
natwmI Iiwzits of TuJ~oIEE w Maaswyf?ord lalzd -kîage~.gysund (western 
ctp$roach) ,. 

The outer b i t  thence confinues dong a h e  paralle1 t o  and 
4 'niles seaward of a baseline r2.8 wzi.Les h z g  joinjng Point r3 t o  
Point rq, Stabben, an above-water rock about 8 cables nort-thward 
of the island namcd Ingwy, Tb &mit +assa iw a stmight &i%c amoss 
t h  cntraece lo [ h g  s h i t  betweem Hjelmwy and I ' qny  at a maximum 
distuww of 4 3/4 miles f r o ~  the peck;id p c m ~  li~ze, and f h e ~ e  i ç  a $asdioa 
on if 6 314 tniles /rom t h  n e a ~ ~ s t  laad. No accozsn f is 8ta;k~n oJ Ihe Ii~nits 
of ifJ~e stroz,t G&em Hjelwwy t h  mlrinlund on the ensi; and 
Inguy u9td RoJvsay on the west. 

The. miter limif then continues a- an arc of 4 miles raditis cerlt~ed 
on Point 14, then as a line 4 miles seaward of and paraIlel to a base- 
l i ~ e  1.7 miles long joining this point t o Point rg, the nordlem above- 
water rock about x cable off J?ruhohen. T h  27iwit heiv aflproxiwuat~s 
bo the +m&d green ' I i ~ e  wd~ic;clz is f omd by iwie~sectifig arcs ce.rlts.ed 
o n  Prikts 14 a& 15. The octer limit seaward of Points 15 to 18 
which are al1 above-wateir rocks separated by short distances and 
lyhg off Fmholmen ciose& a$#w0.2:i~.1~laies to the # m d ~ d  gyeen Eiae 
zerlrich dis formeci! !)y intersecting arc.? mzdrcd oïs these jti~P'*t~. 

Fmm the arc centred on Point 18, the lirnit continues as a line 
q miIes seaward of and prallel to a base-line 26 112 m h s  l o q  j oining 
Point. rS and Point 19, Runclskjær, aa above-water rock about x x / z  
miles çout h-~vet,  of Bondq. The Zi5~222 IWE +asses as d simight Sine 
&cross th8 ufiproach $0 $h,c s i ~ a d  between l a g a y  and SWQY nt a +t*axiwt~m 
distance of n a a ~ l y  8 miEes seawayd of p~cked grsen Iiae and llzere 
a.9 n fiwitim o;re it ro ,114 wiles fiom the ?zcarest Id&. NO account is 
taken of tltc limits lof the stmit Betwem Ing&y and Xokusw 0% the east 
snd SHYHJI on the mest or of Gmvjkfjard.  

The JirniE then continues as a Iine 4 d e $  seaward of and parauel 
ta a base-line rg.6 miks iomg joining Point ~g to Point zo (chart 
No. 5 ) .  Danipskjzr, an above-water rock about 24 cables off the 



SErnIOirf A (colsi.) 

The pecked green Iine (cont.) 

i i i i t  then follows arcs centred on the easterri point of Store 
Gaasaiyi Lille Gaasay, and Langskjar. 

&-orth c m $  of I~g@y.-The out.er lirnit of territorial waters is 
#formecl by the intersecting arcs centmd an Langskjzer, Stabben, 
and the ùuter rocks O££ Fruhohen. 

Wnters betwmt Irtg&y aizd Rolvsq on Me eu& and Sm@y on Me 
wesE.-These form a $trait leanling to Indreleia and ço are naf 
interna1 uraters but territond. 

The outer limit af temitorial- waters is farmed bv the arc centred 
on the soiit11-westei-n mck off hho l rnm,  thencé4 miles seamrd 
of and parallel t o  a base-liae joining this rock ta Vesterskjz, the 
natural. southern enbance point of Nafjord and si,tuated close off 
the western point of Ingay, thence the arc centred on this rock, 
and an arc cenecd on the north-west point of Rolvspip, thence a 
straigh t line 4 miles sea~vard of and pardel to a basdine joining 
the north-rvestern point of Rolvwy te an wnnamed point about 
1% miles south-south'tvestwar4 hoth of wliich form the natural 
e ~ t r a n c e  points of the inlet comprising Trollfjord and Tufjord. The 
outer territorial water lirnit then fouows arcs centred on fhis 
soufhern point, on a rock close off the northern point of Skipsholm 
on tlie south-western point .of that islland and on Tarhdsen, the 
nmthern point of Sgrgy. 

Eefeieex TarFzalsm dnd the uk.nnamd +&nt ebmt 2 2.J$ miks west 
O! S1~.'~1d~y#jord.-The outer territorial %vater lirait foUows t h e  arcs 
centred on Tarhalséa, on tmo salient points on the north coaçt of 
Lille ICarndy, on a dryirig rock clme northward of Bondgy, on 
Ririndskjxr, on salient points on the nort.11-west coast of S ~ r g y  
situated about one and z+ miles west of Sandayfjord. 

GaEtef?ord.-The outer limit of territorial waters theace con- 
tinues 4 d e s  seaward of aud pad1el t o  a line jsining the nafural 
entrame points of the fjord, a unnamed point about 3 mile north 
of Psesten and Skarvnaeringen. 

This 1% the base-line show on the r g q  Oslo charts, 
B~!cfjord,-The o u t a  !imit of territorial waters is dram 4 mires 

seaward of and pardel  to a bassline j oining Skartnaeririgen to 
Steinsnaeringen, the naturd entrante points of the fjord, this bsse- 
line was shown on the 1924 Oslo chads. Thencfi the outer limit of 
territorial waters contimxes as the arc centmd on Stein~naerin~en. 



REPLY 'OF THE UPJITkiD KINGDOM (28 X I  50) 

The pecked blue line (cont.). 

northern point of the western cxtremity of Sgmy. The l i k f  Passes 
rai (z marxi~tm d i s t l r . ~ ~  of ovu 4 mibes seaward of the Pecked grcm lima 
l ~ n d  there is s posifion un it 7 1/2 glziles fvom the acmest l a d .  No 
accoum? 2s kken of the natptl'd l i ~ w i f s  of Gal#e#jo'~d, BgleJjwd, Ofj'tird 
or Stlndf3o~d. 
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The pecked p e e n  line (cont.) 

Bilefi'o~.d.-(See fdr ch& No. 4.) 
Theme ilte outer limit of territorial waters continues aç the arc 

centred on Skinsnaeringen. 
Qfjord.-=-The onter limit of territorial waters iç drawn p a d e I  to 

O and 4 d e s  çeamard of the base-line joining Steinsnaeringtn to - 
Ofjordnaeringen, ,the naturd entsance points of t h k  fjord ; this was 
the base-line also dram on the 1924 Oslo charts, 

Sandfjo~d.--The outer l h i  t of t esrit orial waters continut-s along 
a line paraIld to and 4 miles seaward of the base-line joining Ofjord- 
rzae~ngentoDarupskj~r , thenatudentmncepointsuf thc~ord.  
Darupskjaes is an above-water rock situated close northward of the 
northcrn end of the promontory at the western extremity of Sprgy. 
This base-linc was showfi on the rgzq Oslo charts. 

Befwee.rt Da~qbskjm aad Hmnebben.--Fm the arc centred on , 

Darupçkjrer the outer fimit of territorial waters fcilloms the arcs 
çentred on the point west of Fuglen, 04 isfet'; and rocks lying close 
off shore in the approach t o  Sprvaer, and on Skjaaholm. Thence it 
follows a line pardel to asid 4 miles seaward of a base-he joining 
the heaamd east of Skjaüholm to Hamebben, the naturai entrançe 
points of Brevikfjord. 

S a r q  Szt4.-It iç coficeded that Norwa y has an histùric c l a h  
to S~rw Sund as territorial waters, but aot as intemal waters. It 
is a strait formuig part of Indreleia and fkie outa &mit of territorial 
waters therefore conformç t o  the rules governing the limits off the 
coast h e s  frorn both sides l. T t  is conceded howevm that dl the 
waters inside the line joining Hamebben at the south-western 
errtrernity of S171rdy and Syldmylingen, - the riorthern poirzt of the 
island of Silden, are territorïai. 

The limit foUows the arc centred on Haanebben nntil its inter-, 
section with the territorial limit of Sm@y Sund whch it foliows. On 
a line pardel  t o  and 4 mites sealvard of the bas-liae between 
Lcfrsnes and S yldmylingen tlie limit of territorial tvaters proceeds 
from its intersection ~vith the tmi t  of' the sund until.its jwiction 
with the arc çentred on Sylàrnylingen. 

Betww~ Sy2dnzyti~agem R& Brpy1àIm.-The outer limit of terri- 
torial waters continues as the arcs centred on Syldmylingen until 
its Intersection with that kom Wkjeberget, the northern point of 
the island op Loppen, whicli it ' fol lo~n.  Thence the Limit is forrned 
by arcs frem the salient points on. the west coasts of Lopperr and 

"mer@ the expression is made that the Tirnit of territorial waters in #traits is 
gnverpcd by the coasts, it is the  "tidpmark" rule t u  ii-hich'reference is made. 
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SECTION I3 (durit.) 

The pecksd blue Iine (cont,) 

For the description of the pecked blue line or the fishing limit 
clairned by Nonuay between Points xg and zo see that for chart 
No. 4. 

From seaward of Pubt 20, the oufer limit conhum as a line 
4 miles seaward of and p d e l  to a base-line # fiziles I m g  jaining 
Point 20 to Point 21, Vesterfall in Gaasan, a rock atsdçh abowt 
8 nades from the N ~ D Y B S ~  abov&waie.~ rock or islei, and d o u t  Sij- miles 
narth-west of Fuglgy md so outside ter~iliwi~l t a i l z f ~ s  i.1.1 fie ma- 
cep-ta'o~ of .the Goziermzefit a# the U d e d  X z ~ d m .  This limif passes 
seawmd oJ the ap$roacbs td) thx foiiomimg St~uCis : Srnayu&, the 
w a t m  Betmee~ Lo$$c~ a ~ d  Am0y, a ~ d  I;ugI0ys~=d, and fakm ute 
accoufif of the atmrab Eimits a# B~mikjjord, The maximz~m disfu~~nce 
Btrtweefi ZJBZs l i ~ t i t  alad the pecked green Iifie is zvvlz miles amd t3ze~e. 
is a positiun ON it owr 19 males f ~ o m  the nemat lmd. 

l The lamit then continues as a h e  4 miles seaward of and padd 
t o  a base-line 18 rnites long joining Point zr: ta Point 22 (chart 
No. 61, S a i f a i ,  a drying rock about 34 miles north-wst of the 
nosthern end of the island of K v a l ~ y  and within z miles of the 
nearest içlet off that point. The lima hwe passa as a straight 
&te, semard of fdze mi~uwes to the struits Fivglq .Sveei and the 
waters bejwem Vanazery and Kwat'q. Ji! $asses at a maximzkm rljstmce 
of g riz miEs$ seawlc~d of ihe #ecked green I k e  and i k e  is a ?osdion 
ofi .ii' 11 miles jrom the nemesi Land. 



The pecked green Iirre (cent.} 

Loppekdven, and by arcs from rocks lyhg abottt r+ miles off the 
coast and northward of Brynnilen. 

W aiers beiasm Bvymilen, a d  A m0y. -These waters fom a st rait 
leadingto,and infactformpart of, IndreIeiamdassuch'xe nob ' 

intemal. n i e  oater Pimit of territorial waters is thmefore go~resned . 
by the coasts on each side. This limit is formecl by f.he arc from 
Brynnilm on the east mcl on the west from the salient point near 
S h t a  and on Arnmyboan, a drying rock a b u t  z miles off Atm~g. 

The limit thcn continues dong the arc centsed on ArnGyboan, 
Fq$gby~~nd.-This is a strait leading to Inddeia and its waters 

are therefms fiut internai but territorial ; the territorid limif: is 
governed by the coasts mi each side. On the east, the limit fibm the 
western side of the arc cenhed on Arnoybaan foIlowç arcs from the 
sdient points on the n o m  coast of Arn~y, On the west, it is con- 
bolled by arcs fmm s Haakjerriagneet and salient points on the 
north-east coast of Fugl~iy. 

ATortheard oj F N ~ I B ~  the oui.er ierrit orial   va ter limii is f ormed b y 
t h e  arc cen tred on Fughaykdven, an is1e.t. 

F ~ ~ l 0 y  S v ~ t  is a strait betmeen Fuglpry and Vann~y, lcading to 
lndreyeia and as such is mt infernal waters. It is h t e d  by an a+c 
from Fuglrrrykalven on the east and on the west by arcs from the 
salient points of Store Çrimsholrn, an islet lying in the strait a h u t  
22 miles off VAnnary, and by an arc from the north point of Vannpry. 3 

Nmirhwa~d of Valanay the otitcr territorial water lirnit is formed 
by arcs from the northern point of Varinfiy and fmm the poir;t 
about a mile westward. 

The: watt~s Belmem Vanwy and Kvatapl forrn a s b d t  leading to 
Indreieia md as such are ml interrial, the outer rimit of territorial 
waters is governed by t h e  coast and certain outlying rocks from 
both sides. On the east the outer limit of territorial waters is ar arc 
centred on the ~vest point at the north end of Vamfly. Thence it 
f o l l o~s  a ra  centrecl on bvo rocks sihiated 23 and 23 miles off the 
nortli-easiem end of Kvai~y.  (See chart No. 6.) 1 
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The pecked 'gteen line (cont.) 

Wcicters aast 03 Kvahy . - (se for cliast No. 5, )  
No~dkwqd of K ~ n h  y+% ou ter t erriiotonal water Iimlt follo~vs 

the arc centred an the  drying rock close eastward of Sollbaren 
alid about z& miles northward of Rvalw, and on that centred . 
on Samifallet, a drying rock about 33 miles north-wed of the 
ncirtherri end of Kval~y, 

Waters befwem I T v w l q ~  and Grsita2.-These waters faim a strait 
leading to Indreleia and arc t h ~ r ~ f ~ r e  mt internal waters ; the 
territorial water limit iis govcrned by the ca3t;ts on both sidcs. 
On the east, the outer territorial water fimit follows the arcs 

centred on Samifdet  and on a d+ng rock about r i  miles west 
of the north-west point: of ICvdery. 
On the west, the onter limît follows arcs centred on a drying 

rock about I+ mi l s  nriorth of Grat~y  and on Bekkaren, an above- 
water rock nearly 3 miieç north-west of the islmd. 
O$ ihe west toast of Gratay, the oufer limit of territorial waters 

follows the arcs c e n t r d  on Bekkaren, Ytre Fiskeboen, a drying 
rock about 43 miles weçt of Gratgy and about r mile from Kvit- 
voer, and on Kvitvoer, an above-tvater rock about 44 miles nosth- 
west .of Gr~tay.  

G e t q  Sd,-This is a strait teading to Indrefeia and so L 
nuil internal waters, the outer limit follows arcs frmn tlre coasts 
and ouflying rocks on both itç sides. It is forrned on the northern 
side by the arcs fmm Kvitvoer and cin abov+water rock about 
1% miles southmrd, and on its southen side by an arc f r ~ m  
Kolbein, a rock about .r+ miles noirth of Sm Fugl~~y, 
08 the west &oust of Ri6benesq. the atlter territorial water b i t  1 

follaws the arcs centrd on Kolbein, Jnboan, a drying' rock about 
. z miles west of Çgr Fugl~y,  and a drying rock close west of 

Biamkj~r, an above-water islet. 
Kwlsu~d.-This is a strait leading t o  IndreIeia and is therefore 

flot internal waters. The territorial water limifs are governed bv 
the coasts of each side and the outlying drying rocks. The out& 
territorial water limit is formeil by the arcs from Skogsfallan, a 
drying rock r+ miles north-u~st of Treingan, and from the three. 
above-water rocks about a mile north of Store Runda. 

. 09 the west ~0~156 ot  Kvahy.-The outer Limit of territmial 
waters is formed by arcs centred on the three above-water rocks 
nqth of Store Rnnda, thence on an arc centred on a drying 
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SECTION A {wmt.) 

The p&ed green line [cont.) 

rockl (Havboen, on Nonvegim chart 86) about z miles weçk- 
south-t~estwrd of Store Runda, thence on an arc cmtred on a 
drying rmk 1 (Eistebotaaga, on Norwcgixn chart 86) about 3g miles 
muth-west of Store Runda, thence on an arc centred on Dmgm, 
an abcive-water rock situated about 42 miles çouth-suuth-west 
of Store Runda, 

From the arc centred an Dragan, the onter limit of tefritonal 
waters follows 4 miles seaward of and lpaxallel t o  the base-line 
joiaing an above-water rock about x# miles west-no&-west of 
the  northern part of Bjo rnq  tû Skulbaren, an above-water rock. 
(This IYie is part af the base-lines clasing the fjords on the west 
side of ICvdny.) 

Malange#.-This is a strait leading to Tndreleia and its waters 
are %of internai. The outer limit of tehtonal waters is governed 
by the outlylng rocks northward and southward of its enhance. 

The outer territorial %vates limit following the arc centred on 
Skulbaren continues as a line paralle1 to and 4 miles s e a w ~ d  
of the base-line joiuing Skwlbaren ta Hundungan, an above-water 
rock which forms part of, the base-lines clasing the fjords in the 
rvest coas-t of Kvalty. The Limit then continues along the arc 
centred on an above-water rock about J$' miles north-west of 
Hekkingen, 

Baltestadfjord and Bifiord.-The outer territorid water limit 
north-westwazrt of these fjords continue6 from the arc centred 
on the above-*ter rock 39 miles north-west of I-Xekkingen dong 
a line 4 mile ssawarrl of and paralle1 to the base-line joining 
this rock to Kjeila, the naturd western entrance point of 0ifjord. 
The outer kirni* of territorial waters then continues along the arc' 
centred on Kjalva, a cape. 

Mefjord.-The -riaturd entrance points of this fjord are Kjglva 
and the point 5 miles soutli-rvestward and were shown as çuch 
on the 1924 Oslo 'charts, T h e  outer territorial \vater liTnit follows 

- the arc centred on Kjolva, thence dong a line 4 miles sealvard 
of and parauel ta tlie base-line joining the entrance pints  of 
the fjord. 

Betwem M ~ f j n l  and Maanesd, the western extreme of Senja.-- 
The outer territorial water limit continues along the arc centred 
on Alela, an above-water rock 29 miles off shore, thence dong 
a Ihe pasalle1 tci and 4 d e s  seaward of a base-fine juinhg an 

1 Thcw marnes do not appear on the  charts containeci in Annsx 35 and the 
reference fo the Norwegian charts is given for  c~nveniencc. 
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The pecked Hue Iine (cont.) 

C H ~ T  No. 6 (çoat.)  

The outer lirnit then foLIatvs a. line 4 miles seaward of and pafdel  
to a base-he 13 miles Emg joining Point 27 ta Point 28, the dry 
skjzr north-north-east of Glirnmen. T h  Iima'l; Rcr~ crasses the outer 
a$proach $0 Andfjord wJzich fo~ms a sirait, Ifs  nzaximztm d i s t a m ~  
jrom the pecked grem l i ~ e  zeihich Izcr~ Jorms t t ~  closifig lafis conceded 
hy the Gaverwn& of fh U d e d  Kiagdowz as fo~mifig the terriimiat . 

timZ.f of historie wafem ig 8 miles, T ~ H E  is a Pos i t i a~  on the Zimd 
wheye 'Ph6 dictame ta. the mu~asi  ltlnd is 10 ~ 2 1 e s .  , 

The outer limit then continues as a I h e  4 miles seaward of and 
parallel t'o a base-line 3 r/# milas tong juiining Point 28 t o  Point 29, 
the  n~rthern Svebae, a drying reef about r 2 miles cd3 shore. The Iimit 
hcve h'es about 114 mile outside the fiecked greera &iris mhich is /for+~ed by 
the i ~ f ~ r s ~ c l z f i g  wcs cent~sd on Glimmen and on h i n i  29. 

The limit continues as the arc with +mile maius centred on 
Point 29, thence as a line 4 miles s~nward of and paralle? t o  a base- 
line71/4rniles dong. joining thatpoint t o  Point 30, the western 
Skreingan, an above-water rock. The mter limit i s  af the %wt 
r /z  mila seaward of the, pecked p e t m  Iine whikVt is f mtd by arcs 
cemtred un of-lymg TUCKS. 



SECTION -4 (M.) 

. The pecked green line (cont.) , 

above-water rock abont 24 d e s  south-westward of the northern 
aatural entrarice point of Bergsfjord t o  Tmllskjzer, a n o t h  above- 
water rwk. Thence the outer lirnit fùilows the arc centred on 
Trollskjær and continues dong a line pataUei t~ and 4 miles 
seaward of a base-lime joining that rock to Tgstneset. Thence 
the outer limit follows llre arcs centred on Teistneset and Maaneset, 
t wo headlands. 

Northwn a*- io Adfio~ord.-Ttzis iç a strait Zeading ta 
Iridrelcia. It is conceded that Norway has a daim t o  these waters 
as hiçtoric territorial waters but wot as intemd waters, the lirnit 
being a line joinîng Mameset to the northern point of And~iy. 
(This limit war; agreed tu in 1925 (Mezn., Vol. 1, p, 146.) The 
outer limit of the eastern side foltol*vs the arc centred on Maaneset 
and from a drying roclr abotrt a mile north-west of Holrnenvaer 
light. Thence the outer Limit of territorial waters follaws the 
historic lirnit to its intersection with the arc centred on Gliwwen, 
the outemost abuve-water or drying rock about 22 miles nùrth- 
north-enst of Andfly, The outer Pimit then follaws this arc. 

The west coast of A&y.-The outer limit of territorial waters 
foklowsi the arc centred on Glimrnen, thence the arcs centred on 
Svebaan, a drying rock about 15 miles off shore, and on two 
rocks about a mile off shore between it and Skreirrgan, the western 
of several above-mxter rocks about I$ miles off shore and 8 miles 
south-tvestxvasd of Andenes, and thence along the arc centsed 
on Skscingan. 





SECTION A (et&.) 

The pecked green iine (cunt,) 

The west CD& o! Aladv.-The outer lirnit cif territorial waters 
between Andenes and Skreingan has heen descnbed for chart No. 6. 

The outer lirnit continues almg the arc centred on Skreingan, 
thence along the arcs centred on two drying rocks, 18 and 2% miles 
aff shore bet.rveen Skreingarr and Skarvekhkken- 

Enl~ance to Gavl/jord.-Gavlfjord is a strait and its waters are 
therefore not internat 

The outer limit of territorial waters, fdowing the general rules 
for the tide mark on each side of the fjord, continues along the arc 
hcentred on a drying rock dose to Skarveklakken, thence on t ~ v o  
racks situated 4 miIq and $ mile off the west coast of Anday on the 
east, and or1 Che wmt 'centre8 on Rrakan, a~ abov-e-water rock about 
2 d e s  eaçtrnad of mesan, and On E'lesan, a smdl above-water rock 
about 2 miles north of Anda. 

Nmthwes$ s d ~  of Lafigay.-The ou ter t mit orial water 3irnit 
continues along the arc centred on Elesan, thence along arcs centrkd 
on an above-water rock about g" d e  south-wst of the island of 
,4nda and on Aamrnundskjzr, an islet. Thence on âtcs ceritred on 
fwo isletç soiith-westward of Aammundskjar and on Fleskan, + 

another Islet. 
From the arc centred on Fleskan, the outer limit follows a line 

4 miles seaward of and paralle1 to a base-line joining an above-%ter 
rock close north-westward of Nykmnd light to an islet about 
12 miles west of Vottestad, thence along an u c  cenhed on thjs 
islet and paralle1 to and 4 d e ç  seawarcl of the base-line jeining 
this rock to the wuthernmost above-water ruck of the  group 
named Oddskjzr situated in the western' mtrancei of Prestfjord. 

Therice the outer territorial water limit folloivs the arc centred on 
Rova, an above-water rock aearly + mile north of the northerrn coast 
of Skogstiy. From this arc the liinit continues dong a line parael to 

. . 

and 4 mites sealvard of a bbase-fine joining the  headland ivhich foms 
the northern natural entrace point of Bflrgyfjord about 4 d e  
northrvard of Vaajevika to an above-water rock abont mile north 
of Zmgskjaer. Thence the limit continues dong the arc çentred on 
this rock and then along the line 4 miles x a m d  of and paralle1 to 
the base-line joining this rock t o  Flesa. The outer limit then conti- 
nues along the arcs centsed on Flésa, on Skarvbaren, the outermost 
islet north-tvestwardof Frugga, and on a d r y h g  rock (Plyten on 

I 
Nowegian chart 78) about .$ mile south-westward of Skarvbawln. 

Bdwem Mati~$fjurd a d  Eidesjjrrvd,-The outer territorial limi t 
continues dong the arc centred on Plyten, thence dong an arc 

I 
"This name d m  nbt appear ou ne charts containcd ~II Amex 35 and the 

reference to the Norwegian chart i s  given for convemence. 



REPLY OF THE UXITED KINGDOM (28 XI 50) 

SECTIQN 33 ( ( c d . )  

The pecked Mue Luie (cont.) 

CRART No. 7 

'The pecked blue luie or fishing limit ckimed' by Nomay seaward 
of Points 28 to 30 (the dry skja3r north-mrth-east of G I i m c n  to 
Skrehgan) has been describecl for chart No. 6. 

The outer Iimit from sealvard of Point 30 follows a line 4 miles 
seaward of and pardlel to a base-line 16 112 miles long jouiirig 
Point 30 tu  Point 31, the northcrn above~water rock of FF1eç3;n riorth 
of Langenes. Thfi lhnit Acre wossm at II.~Z ncufe angja t h  ca.p#roach tn  
Gavlljovd, mhkh is a.rz faci a strait. The maxim'um , d é s t a m ~  fhat the 
Limit fiassss seaward of the @cked grem is 4 314 mihs and thers is a 
fiositiow on it 8 miles f v m  t31.e newed. nbove-mgter fealu~e. 

Thc limit then conthires dong the arc witb 4 miles radius centred 
an Point 31 and t hen 4 miles seaward of and parailel to the base- 
line 16 ~ / 2  miles Long joining this point to Point JZ, the north 
point ~f Flesa in Floholm out side Skogsary . Flesa is a above-water 
rock. The Limii h m  prisses ebwi r x/z miles u~dsiiie tSae @cKed green 
lime ~ n d  thtm is a fioint o n  'ti 3 f 13 mila the ltearesf abotx-'lefater 
rock, No aiçcoulail is $ta ke~z  of the mt~rd li~nits of ail.F~r Prestjjmd or 
Borqf j o~d .  

"I'he h i t  then continues as a line 4 miles smward of and paralle1 
t o  t he  base-line 11.7 mZEes bng joining Point 32 to Point 33, the 
'north point of t h e  northern Floholm cnrtside Aasanfjord. This 

. Floholm Xs an above-tvater rock in a mail group Iying about 22 
miles off the toast, T h  1 i d t  fiasses ab a rnclxiwm~ distance O/ 
m a d y  a miie seawu7cZ of th pecked grtxnr l k c  wdzich is fwmed ? m g  

by infmseding avcs cant~ed on .rocks lyhg ofl  the GO&. Thcrtr u& 
fmsiiions OH the Norzeiegiafi Eimit over 4 3/4 mdes f ~ o m  the muresi 
above-wlcb f c r ~ t w ~ .  N o  accmrtzt i s  I A e w  of the n d f k ~ a l  IZmit~ of 
3o.royJiord or McrilmsJjo~d. 

The limit then continues as the arc with 4 miles radius centred on 
Point 33. b r n  this arc the lirnit mns as a line 4 miles sealvard of 
and parallel to the base4ine 5314 miles to.lzg joining Point 33 to 
Point 34, Utfleskjzr, a srnall above-water rock about 4 miles off 
the southern end of Lmgoy. The dinv't +mscs ui a. r~axim.~cm~ distance 
of a mile jrom thme peckecl green i inc  a ~ d  laear& 5 ma'Ies /rom the aeeu~est 
abotiewafw rock. 

Thence the lrmit is nformed by a h e  ,# mils  seaward of nnd 
pardel t o  a base-line 23 miles Eong joining Point 3 t o  Point 35, 
Kverna, a maIl pck probably above water on which is a beacon 
tuwer neariy a mile off the nosth-western point of Vest Vaagw. 
Th8 limd kere passes ia ai shaight Iine clcross the afipro~ches lio 
VesteraaZs f jord, H adselfjord, Gimsqsk~mwa a ad the watevs b e t w ~ e ~  



712 m . ~  OF TI& UNITED KINGDOM (28 XI 50 )  

SECTrON A (ctint.) 

The pecked green lhe' (cent.) 

centred an an islet situaied abuut ij mile off shore and about 
rg miles south-wcst of Frugga (see above), almg an arc centred on 
Fughykoen, an islet close ofi  shore. From this arc the outw limlt 
fallows the arc centred on Floholman, the western of a gmup of 
above-tvater rocks about 2+ miles off share. Thence theortterlimit 
continues &long. the arcs centred o r  Skaréoh, an above-water rock, 
on Utflesskj ~ r ,  a small above-water rock, on Krasen and Sydbrak- 
skjj;er, dl above-wates rocks, . 

- A fi$rauch to Vesteradsf j o d  a d  Hedself jord.-Tkese waters 
form the entmce to a strait (Hadsclfjord, Sodandsund and Gavl- 
fjord) and t o  Gimaystrflmmen and Sundk'takskmrnen; they are . 
therefore mot intemal, the outer limit of territorial waters is govemed 
by the çoast lines on both çides. The lirnit on the northern side is 
furmed by the arcs centrecl on Sydbrakskjar and on the south- 
western above-water rock of IClarvningérne, on t h e  eastern side by 

, the arc centred on Havboen, a drying sock situcrted about I$ mi les  
from the islet of Store Ulvohalm and 4f miles of€ shore. The auter 
territorial svater lirnit on the south-eastern side is formed by an arc 
çentred on an ahove-mater rock situaicd close off shore and abolit + mile northward of Laukvik on the nMh-western coast of 0stvaagp. 
The lirmt continues on the southem çide along arcs centred on a 
drying rock situated about 2;) miles north of the north w a s t  of - 
Girnsay, on a drying rock close northward of Rovsflesa and about 
rj- miles off shore, on Kvalnesflesa, an above-\vater rock about 
$ mile north of Veçt Vaaggy. Thence the outer Tirnit- follows a linê 
parallel to and 4 miles seaward of a base-line joining the drying rock 

' 
close northvard of the northcrn point of the island of' Sandp to 
Hodskjzr, an above-water sock lying in the bight ~westward of 
Sanaa. The lirnit continues as an arc ceritred on this rock and then 
pardel to and 4 miles ~ a w a r d  of a hase-lke joining Honskjaer to 
Kverna, a slnall rock probably &bave water, 

West cotzst of Vmt Vaagv.-The outer t erritarial water lirnit con- 
tinues along the arc çentred on ICvwna and thence dong the arc 
centred on a dryhg rock about i$ mile off shore and $ mile west of . 
Egpm.  Thence it continues along the arcs centred on the coast at 
Kleivheia lighthouse and the headland about + mile sout h-westward. 

Na#str~mman is a strâit feading ta the hiçtoric t~rritorial waters 
of Vestfjord and so t o  Indreleia and is ther~fore rtat interna1 waters. 
The outer territorial {vater Jimit is governeci by the coasts on each . 
side and by autlying rocks in the approach. 



SECTION S (eonl.] 

The pecked blue line (cent.) 

Ginws and Vesd Vairagsy. These are sh.ails. The limit +asses 12 I/P . 
mites seaward of the pecked Iiw a& thms 'GS a @sitiow 0% PEt 
ror/z  miles from the near~çt above-wat~ fedur8. No accozant is takew 
of the nat~ral  tirnits of dhe inld east of Eggzcw, 

. The limit thence continues as a bine 4 d o s  seawtud of and 
paralle1 to  a basvlhe 1-4 rJ z  13tzles lolzg joining PoLn,t 35 t o  Point 36 
(çhart No. 81, the northeni dry s k j ~ r  at Skarvholm, which isamall 
abovewater rock on a bank about 39 miles west of Flakstad@. 
This limit cïossés the ~#firoack fo Nupsh~irnwmz~ u sfmit  l ead iq  lo 
Vestfjrird tami Ind~eIka,  it passes r 3 J4 miles s e m i r d  of the @ c h d  
gree.la l i ~ e  a d  thme is a @siti07a, on $8 over ,5 xl2 miks /rom td~e  ltcarest 
land a7 a b o v ~ w a i ~  fedztre. 



SECTION A (cadi.) 

The pecked green line (cont.) 

From the arc cmtsed on thc beadiand about 4 mile south-west- 
ward of K.ieivheia Jighthouse the outer territorial water limit 
mntinuesaIongthe arccentred on a dwingrockabout $ mitenorth- 
~ v x d  of the lighthouçe an ~ a c s h o l m ~ r n e ,  a group of klets. in the 
approach to the strait, thence on the arcs centred on fwo above- 
tvater rocks named MyAandsfleserie about r+ miles northward of 
the northern point of li'lakstadg. 

The outer 1 imit thence continues w&ward. 





The pecked green Iine (cont.) 

Ros~ysk~t~wten, between Flakstadg and Moska~s@y, is a strai t 
leading to the historiç territorial waters of VesEfjorcl and to Indre- 
leia, its waters are therefose %& interna], the outer lirnit of territo- 
rial waters is governed hy arcs from outlS;ing rocks In it s approacl~. 

The outer territorial rvater Iimit follows the arcs centred 04 the 
two above-waier rocks nameà Mytlandsflesene about I+ miles 
northward of the n~r thcrn  point of Flakstada, thence along the . 
arcs centred on -the northernmost srnall above-water rock of 
Skarvholm and on. the ~vestemmust of these rocks. thence afong 
the arc centred on Strandflesa, an above- vate es rock or islet. 

West coast of Moskenm0y,-The outer territ orid hmit continues 
h g  the arc centred on Strandflesa, thence along an arc çentred 04 
KvalWkboerne, a drying rock about $ mile offshore, thencealmg 
an arc cintred an the tvestern extrernity of Horseidmulen, the 
promontory west of Hurseid. The auter limit then continues along 
the arcs centred on the isId at Skjelvsteirien, an the headlaz-id 
abbut zQ miles sowthward of this &let ,  on Remarisdalflwa, an isleit 
close off shore, on the outcrrnosk drying rock of Stokvckflesa, and 
on Stmpen, an içlet about r 4 miles off shore and about z8 miles 
north-west of Lofottodden. 

Wders bstwee~ Lotolodden a d  T/ac~~y.- Tkse waters f o m  a 
strait leading t o  the historic territorial waters of Vestfjord a d  so 
to Indreleia ; tbey are therefore mt internai wa'cers and the outer 
limits of t e d o n a l  waters are governeci by arcs from the Coast and 
outlying rocks on both sides. 

The outer territorial water limit follotvs the arcs centred m 
Sbmpen (see above), on Nordholm and on Smholm, an idet close 
south~vasds. 

The limit then continues ori arcs centmi on the western Skiten- 
skarvholmene l (Nomegian chart 71)) an abovezwater rock about 
a mile northzwést of Mosken, on the western SkarvhaEmene about 
2 miles south-west of Maskeq, and on Flesa, an above-water sock 
nearly 2 mi les  north-west of "iraeray. 

Rmthauet, the waters behveen Vaerray and Rad, forms a strait a 

leading to the hlstoric terrîtorid waters of Vestfjord and so t a  
IndreIeia, they are therefore sot intenial and the territosid fimit is  
governed by the toast and outlying rocks on huth siclcç. This strait 
iç more than 8 miles wide and the Govemuren.t of the  United 
Ringdom concedes tire cloçing line for the limit of ,the historie 

Thcse names do not appcar ou the cli-arts cmitaiiled In h n e x  j j and We 
+derencc to the Norwegan chart is given for ~finveniciice. 



SECTION B (canf.) 

The pechd bltte line (cont,) 

CHART No. 8 

'he pecked blue line or frshing lirnit çlaimed by Norçvay seaward 
of Point 35 (chart No. 7) and Point 36 has been deshibed above for 
chart No. 7. 

Seaward of Point .36 the onter litsiit f~ l l ows  the arc with 4 d e s  
=dius centred on that point and then 4 d e s  seaward of and 
paralid t o  a basdine 3 cables l o ~ g  joining tllat point to Point 37, 
the rvest: point of the western Skarvholm, an above-waler rack 
situated a b u t  4 miles wtst of the northern end of Flakstada, The 
limd here doseiy a$#raximates ta the $ccked green linc which is 
formed by arcs of 4 milps rada'i c e d ~ e d  on Points 36 n ~ d  37. 

From the arc centred on Point 37 the limlt  continue^ as a Iine 4 
mil es seaward of and paraile1 t a  a base-line 2 314 maies long j oining 
Point 37 t o  Point 38, the i ves t  point of Strandflesa, an above-water 
islet or rock about 2 miles off the no&-western point of Moske- 
Y i e s q .  The bimd hem Ipascs Less t k n  112 mide seama~d o J the flecked 
gwen J h e  &hidi. formed by arcs vj 4 n~iEes radii centred on those 
p o i d s ,  bztf cvosses ~ F Z  a sfmighi lise lhe a#$ronch to Xosqtstmumen, 
the straz'i hetwtien Fiahiad0 a.ttd Moske~tes~~y.  

Seaward of Point 38 the lirnit is the arc of 4 miles radius centred 
on tliai point, the limir tbence mns 4 miles seawatd of and parailel 
to the base-line r g x / z  miLes Ioag joining Point 38 t u  Point 39, Nord- 
boe, a mck ~zw4sh nearly 28 miles ofi the western coast of Moske- 
new y. J'k Iimif #asses gt  n m~ximum distmce of 2 r/g miles from 
the @cked green tim and at distuatces var y i?tg ii~iwem 5 m d  5 r / 2  wilts 
IYOW 47ay ka&. 
Thc limit tkn. continues dong the arc of 4 miles radius centred 

on Point 39, then as a line 4 mdes seaward of and paralle], to the 
base-line 15.2 miles Jong jaining this point to  Point 40, Flesa, an 
above-water rack izearly z d e s  nort h-rvest of Vaerq ,  Th.is Iimit 
wussts as R skraighi rjil~e Che afi@acdz to MosRmsbraum,ert, the s i m i t  
bdwem Lofatodde~~ and Vuw~ly. It fiasses ab a m a x i ~ ~ w m  disturace O/ 
ovm 2x12 wdcs from the @ c h d  y e e a  Iigae and there .is a fioint os iit 
6 112 miles fram jhe 9zearai laad av abme-wuter f e d w e .  

Thence the limit continues as a line 4 miles seaward of and paral- 
le1 t o  a base-lhe r6rJ4 miles Zmg joiningpoint 40 to Point 41, Hom- 
buen, a drying rock about 3 cablcs north of Skasvholm at Rgçt. 
The limit herc crosses in a straight line the approach t o  Kvsthavet, 
a strait, I f s  muximwm distrccrcé from t h  $ecked greem Zinc wkich 
h m  closes fhe h#sforic ikw-iiora'al waferx of Vestjjord Bs 6 r/4 miles and 
there is a +oilf.t on $hg ozclitr Eiwa'i 8 4 4  miles j7m the . ~ ~ ~ G I Y E S ~  laad, 



SECTION k (mi.) 

The peckeed green Iiae (cont.) 

CT~ART No, 8 (canb,) 

territorid waters of Vestfjord as a line joining ElsneçetL (Nor- 
wegian chart 7r), the western extremity of Vaeroy, t o  Storefi esa = 
(Norwegian chart 703, an above-tvater rock about a mile iiodh- 
east of the easéern extreme of Roçt~y. 

The outer ferritorid water limft foll~ws t h  arcs cmtred on 
Flesa north-west of Vaex~y, on Elsneset, the western point of 
Vaeray, on Kops kj a~r 1 (Norwegian chart 7x), an above-\vater 
rock situated about + mile 5011th of Elsneset, and on ICalkn, an 
above-water rock about 14 miles south of Vaer~y, to the Intersection 
of the last arc with the closing line menlioned above of the bistoric 
waters of Vesffjord. 

The limit continus dong this liae t o  its intersection ryith the 
arc cenhed an Storeff esa ofî Rost, thrace dong this arc, 

Outsids Rsst, the territorial mater b i t  conti~iues as asch centred 
on Store Flesa, on Lille Flesa, an above-water rock close westwxd, 
an Che outer above-water rock of Natvikskjgm (Nwrwegian 
chart 70} nearly + mile north of R@st@y, on Hornbeen, a drying 
rock about a mile north-west of Rgstay and about .3 cables from 
the nearest islet of Skarvholman. Thence t h e  outer limit continues 
as arcs centred on Tarbaen, a s m d  drying rock about z$ miles ufest 
of Rostray and about + mile from Svarv~y, an islet, on Nordre 
Skjortbaken, a srnall drying rock-about 2 miles west-nortli-west of 
the island named StorfjeF 1, on Havhwn, a small d~ying rock about 
1% miles northlwest of Skornvaer, on Veçtskj erholm, an islet $ mile 
west of Skornvner, and on Flesjan, an abovewater rock 2 mile 
south-ivest of Skornvaer. 

Vest#jord.-The ,maters of Veçtfjord are concxded by the Govern- 
ment of the .United Kingdom as historic territorial tvate~s but iwvt 
as intemal, the outer territonal water iimit being a line joining 
Skomvaer lighthouse tu  KaIslzolmen lighthousc at Temholmesne 
(chart 9). This limit was agrced to in r925 (Manorial, Vol. 1, p. 146.) 

The outer lirnit on the tvestern side foltows the ascs centred on 
EJesjan, on BdIen, an above-water rock about -2 mile south- 
east ward of, Skornvaer, 04 Kolb2inSkj ~ r ,  an above-water rock 
about I$ miles east-south-e& of Skomvaer, and on Oddskj~r,  an 
above-water rock about r; miles east of Skornvaer. 

The outer Lunit then follows ththe Iine mentioned above, across 
the enfrance to the fjurd. 

For a description of -the south-eastern end of fhis luilit and its 
continuation southward see for chart- No. 9. 

1 These names da not appew on the chmis containad in Annm. 35 and t he  
rcferenm t o  thc N~rwcg ian  char& i s  givcii for convcnience. 



The pecked blue line (co'tlt.] 

From the arc of 4 miles radins cmtred on Point gr the Iimit 
continues dong a lhc 4 miles seaward of and @railel t o  the base- 

, Line r 114 miles long, joining this point t o  Point 42, a small drghg 
rock about z$ rnilcs mmt of Rgstay and about 4 mile from Svarvgy, 
the nearesf: islet. The limit h r e  form a close a$$roxiwation to the 
ptxked green I%ne whick i s  forwted by 4-miLe arcs cewtr~d m .Points d x  
m d  42. 

The Limit therice continues as the arc of 4 miles ,radius centrcd 
on Poht 42 m d  t hen  as a line 4 miles seaward of and pardel to 
a baseline JI/Z miks Jung joining this point t o  Point 43, North 
Skjortbakeri, a smdi above-\vater or drying rock about 2 miles 
tvest-north-westward of the islancl of Storfjell, The Eiwit is ut a 
maxim6m dis fafice, oj IJZ mile #rom the pecked g ~ e m  lizp: and abod  
4 r / g  %ales f ~ a m  d f t e  near~d above-wakr J e d ~ r e .  

The limit is then fomed by the arc of 4 m&s radius centred on 
Point 43, thence as a line 4 miles seaward of and paralle1 to a barn- 
line 3 r/4 miles b r t g  joining Point 43 to Point 44, Havben, a small 
drying rock about I$ miles west of Hemyken, an islet about 3 mile 
north of Skornvaer. The Eimit +asses af ck ntaxim~m dasfaace of 
r/z mile /rma fb pecbd gree8, l h e  a d  tkem i s  a $oi.~et OH it ab& 
4 112 wtites #rom f he f iewesf  aboue-wah~ jeaturc. 

The limit thence continues as an arc with 4 miles radius çentred 
on Point 44 and theri as a line 4 miles seamrd of and pardel to 
the base-line r 3Jq mihs long johing t his point t o  Point 45, F1csjan, 
a srnaIl above-watcr rock about mile south-west of the isIet of 
Skomvaer. T h  Lemit h ~ r e  a$firoximtes te t h  Pe~ked Feen Ezae 
w h i ~ h  i s  Jomed by wcs cevi~ed om Poznts +q and 45. 

l'he limit thence: continues across the w a t m  forming the 
approach tçi Vestfjord ahng a Pine 4 miles seawasd of a d  paral- 
le1 to a base-line 40 miles long joining Point 4j to Poht 46 (chart 
XO, g), the west point of the western BremhoIm at Myken. 

;Poi~t 46 7:s cofisidewd to be 200 fur soaktlt 10 form the nat~tza~al gm- 
g~aphicd sotdihm entvance O# the- Grestfjord. The Government 
of the United f i g d o m  concedes that the historic territorial waters 
of this fjord are enclosed by a line j o b h g  Skomvaer lighthvnse on 
the north t e  Kalsholmen lighthouse at Tennl-iolmerne (chart No, g) 
on the south. 

The pecked B l ' w  lim fiasses ut a maximmm disstarnce of 13 314 mies 
seaward qi the: pecked g r e m  Z i ~ e  and th8p.p is a fioint m if abolit; 
zo miLes f rum ih.e aearesf l a ~ d  w above-wafw Jmfzfre. 
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SECTION A (&mat.) 

'The pecked green line (cent.) 

The outer limit of territorial waters follows the line joining Skom- 
vaer lighthouse (chart No, 8) to Kaisholrnen lighthouse in Tenn- ' 

hoherne, which is the limit conceded on historic p u n d s  by the 
Governrnent lof the United Kingdom as the territariai water limit 
of Vestfjord. 

Frorn the intersection of Ws lke with the arc çentred on an. 
islet abont a mile north-west of Kalsholrnen lighthouse the b i t  
follows this arc, thence along the nzc centred on an islet about + mile west of the lighthause. 

TemnhJmfjo~d and Vdvaerfjo~d, - î l e  entrante ta these fjords 
-lies between Tennholmerne and Valvaer, two groups of islands and 

. rocks, and forrns a strait leading to Indrdeia. The waters are there- 
fore mot interna1 and the territorial water limit is govcrned by the 
caasts and oiitiying rocks from each side, The l i nu t  follotving the 
arc centred on the islet about $ mile west of Ralçhohea lighthouse 
continues almg the arc centred an - above-water rock dose 
northtvard of Mohalm, thence dong the arcs centred on the northen 
above-water rock of Langbraken and on Orsbraktn, an islet. 

Narfh-weslwn sidg of V~cEvaer and ..Wyken. - From the  arc ccntrd 
on Orsbraken the tirnit follows arcs centred o n  the islet about 
!, mile north-eaçtward a£ Flesa, on Flesa, on an above-water rock 
dose north-westivard of Kn~kjen ,  on Skjervobrierne, a drying rmk 
about y mile westward of the islet named Knakjen, and on an islet + mile north, of Mvall-iolm- 

Lyngvuer and ZTmfjard.-llïe entrance to  these fjords lies 
between Myken and Trznen, two groups of islets and rocks, and 
fcirms a strait leading to Indrdeia, The waters are thtrefore flot 
intemal and thc territorial water limit i s  governed by the coasts 
and outlying rocks 'from both s i d s  of the cntrance, The limit 
fmm the arc cm tred on the isEet $ mile riortli O£ Kvaiholm continues 
as arcs centred on the western Bremholm, an islet, on an above- 
water rock nearly a mile soutbward of Brernholm and on the north- 
western islet of Indmyken, Thence the limit follows the arc centred 
on Store Hongskjar, an islet at the northern end of Trmen.  

Wesi sids oj  Trm9t.-From the arc centred on Store Hongskjm 
the limit continu- as arcs centrecl a n  Lille Havsula, an islet, on 
the northern, mi the ~vestcm and on the southm islets of the 
Frfiholmt~nc g r o t ~ ~  in Trænen. T h m e  the limit foIlows the arcs 
centred on the norfh-western islet of the Sannavxr poup, on a 
drying rock close south-westward of that  isEet, thence dong the 
arc centrd on an above-\vater rock about ;1, mile north-easf of 
Bavarden and on Bavarden, an islet near the south-western end 
of T ~ r I e n ,  

B~rvarden isa t theendof theareada lh i tedbythe~g~~Decree .  . 



SECTIOhr B (COHZ,) 

The ptscked Mue fine (çont.) 

I CHART No. g 

The peckd b l e  fine or fisking limit- claimed by'hïurway &osses 
the waters foming the approacli th Vcstfjord dong a Zine 4 miles 
seaward of and paraiiel t o  the hase~line joining Points 45 azid.46 
as described for chart No. 5. 

From seaward of Point 46, the limit continues as a line 4 miles 
sealvard of and par,diel f a  the base-line 24.8 wiks bng jeining 
that point to Point 47] the w& point of the western FrahoIm, 
a srnall isIet in the h n e n  group, This llimit massa the a##roac?z 
to ih simit f o m f i i ~ g  the extrafice of Lynguaer/?ord uad Trwnjjard 
as a shaight li.ne, i fs  mraxiip*l~m dhcta+tce f rvm the $ecked $rem Ziw 
as mer 3 miles awd khere is a. point en i t  5 $4. miles from 'the nanresir 
cl boue-mair f satwe. 

Seaivard of Point 47 the outer lirnit continues as an arc of 
4 miles radius centredl on that point and  thence a a fine 4 miles 
seaward of and paralle1 to  the base-line 7 miLes long joining 
Point 47 tci Point 48, the West side of Bervarden, an islet near 
the south-western end of the Trznen p u p .  This point Is the 
last of thosc of the 1935 Decree. The Zimd pass~x ut a ~ n w x i r n u ~  
dMtag%ce of 314 miie f ~ u m  the peced greeR Jim and -Ilme i s  a point 
orn Ci! q33/4 ?niLes from the nemcst abvue-wuter fefeatuw. 



Claims for damages 

(Counter-Memonal, para, 5777) 

5x6. At the very end of paragraph 577 of the Couter-Rlemorial, 
Nonvay seserves the right to present to  the Court ai the appropriate 
time a daim for damages for the injury which Norway has suffered 
by reeen of the refusa1 of the United Kingclom to recognke l-ier 
sovereignty over the waters ~ndosed by the 1935 Decree, Namay 
reserves fhe sight to put: fornard this claim for damages no doubt 
only in the event d the Court. holding that Norway ha3 sovereignty 
over the m a  enclosed by the 1935 Decree. This hypotheticd 
Norwegian claimi mrxst be based on the contentions : 

( f i )  that the United Kingdam committed some international 
delinquency in nul at once recognizing a Norweaan daim 
tci areas over the sea which has been fonnd by the Court 
t o  be legitimate ; 

(b) that this refusal caused damage t o  Normay because, if t h e  
United Kingdom had al once recagnlzed the Norwegian 
claim, British fishing vessels would not have gone into 
waters covered by the  decree in order to fish there ; whereas 
la fâct they have gone into those waters in the cases men- 
tioned in Part III of the United Tlingdom Mernosid because 
the United Kingdom did not recognize the validity of the  
1935 Decree. 

The hyputhetiwl clairn is an extremely ilove1 one, but it tvodd 
he for the Nomegian Govtirnmelit to support it on the basis of 
aufhority artd principle, and for the United ICringdarn to answer 
if Nonuay succeeded in making a firima Jacie case. A further 
question would aise,  nameIy, ivhtther it cadd be established 
that the damage hTomay alleges ~esuited fmm the r&sd of the 
United Kingdom Goverment to  reçogaize the decree, It is, 
however, for Noway to make a f u i e  case as regards the 
law and to discharge the bixrden of proof resfing on h e ~  as regards 
the facts (includiag the damage which she aiieges she has mffered) 
and for the United Kingdom to  answer when this has been done. 

5x7. The foliotving armst of a British vesse1 mus+ nu~v be added 
to the Iist already given in pmgraphs 146 to 155 of the Mernorial : 



Ttmrasi.-This ship was mesCd 7 d e s  to the westwwd of 
Nordkyn (in East Finnmark) on 4th F e b r u q ,  rgçb, by the 
Norwegian gunboat A d e w  in a position agreed by the Nor- 
wegian aiuthorities as 71' IO' 48" N., 27" 20' E. This position iç 
r' miles within the decree Ilne (between base-points XI and 12 ; 
the interval betwem these points is 39 miles), but is z miles 
outside the red line. 

The ship was taken t o  Ramnierfest and a daim was made and 
upheld against her skipper for Ig,noo kroner for illegai fishing 

. and zo,oao huner  for part confiscafion of value of catch gear 
and vessel. 

Cmts ta the value of 200 krones werc also awarded against 
hlm. Al1 these sums have been paid, but ari appeal ta  the Suprerne 
Court haç been lodged against this conviction. 

The United Kingdom Government daims the ful!eçt cornperi- 
sation in respect of this Vessel, as per paragaph 156 of the Mernorial. 

Agent for the Government of 
the United Kingdom. 

28th November, 1950, 
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PART V 

Annexes 

GLOSSARY OF NAhI_ES;OF FTSHES AND MARINE ANIMALS 
MENTIQNED IN THE NORTWGIAN COWNTER-MXMORIAL 

F ~ r n h .  
Gadidés 
Morue 
Cabillaud 
Aievin 
Colin ar lieu noir 
ggl-refin 
S é baste aom&gii 
FlC tan 
Plie franche 
Hareng 
Maqrreredu 
Phoque 
Baleine 
Cachaio t 

Ldim 
Gadidar 
Gadus momhua 
Gadus callaias 

Gadùs ;Gens 
Gadus ~g le f~nus  
Sebastes marinils 
Hippglossus vdgaris 
Pleuronectes pla tesca 
Clnpea liarenps 
Scomber smmbrus 

Cod 
Codling 
Saithe or coakh  
Haddock 
N onvay haddock 
Haiibut 
Plaice 
Rersing 
Mac kerel 
Seal 
Baleen whale 
Sprm whale 

A m e x  24 

CHART ILLUÇTRATJNG MIGRATIONS OF COD 

[Nd r @ r a d W  ' 

COMPAHTSOM OF THE QUANTiTIES IN METRIC TONS 
(000's 0MIT"JXD) OF 
(a) ARCTIC COD AND 

(b) TOTAL DEMESAL FZSH 



Area 1 = Barents md Murman coast. 
Area II A = Nonvegim coast. 
Area II a = Eear Island and Spitzbergen, 

Asma: 27 

THE ARCTO-NORWEGIAN STOCK OF COD 

Experience of the effects of two periods of reduced k h k g  ia the North 
Sea ni&es it of interest to investigate wl~etber simiJar effects apply to 
stocks of fish in other segions, 

Duwig the first World War the toU taken of cod in the notthern and 
k c h c  waters was not reduced so rnuch as during tlie recent mar. During 
the inter-warr period a number of nations had cleveloped fairly large fleets 
of trawlm which fished in these remof e watess, lt was espcially during 
the ten years immertiately prior tu the late war that large-scale trading 
was carried out in addition t o  the fishing with othw p a r .  Ail 6çhing in 
thc Barents Sea ceasecl on the outbreak of war. A period of protection 
bega. 

Exwriençe has shown that the catch curve of the N ~ r w e ~ i a n  Lofoten 
fiskeCy rnay serve as a guide to the evaluation of the ~u&u%ions of the 
Arcto-Norwegian stock of cod, A glance at the course of this curve1 
would appeat to show traces of the effects of pmtectlon. 

During the war yean there is a faIl in thc curve which might be taken 
as the  after-&ects of an ewlier severe taxation of the yomger hh. On 
the nther hand we h d  in 19461947 a rise \&ch might be taken as tbe 
effects of protection during the prmding yca15, A closei analysis, how- 
ever, reve& a number of facts wliich faiI to support this v i m  

l t  iç well luimm that the Nomegîan m d  fishery has always displayed 
very strong ftiictuations, and the invwigatians of recent years suggest 
that at least three different causes of these Auduations may be distin- 
gi~ished. FVe find that annual fluctnations may be rekated. to metereo- 
logical and hydrographiçal conditions during the actuai fishing seasop, 
and flnctuations of 3-5 yedrs' duration cm be traced b x k  t o  the size of 
definite year-classes, while fluctuations of about za years' duration are 
yrobably ciue to the fact t hat the stock shrinks or expands over an 
extended period. 

Before atternpting to asseçs any eflect of the redticed. fishing in the 
war years it is necessary to point out that the Arcto-Norwegian stock 
d cod Ilas been pming througli a very ricl-i period during the past 
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25 years, and &at the stock. as a rvkiole, despite an hmea~ed  f i s h e ~ ,  
semeci  t a  be on the Lncrease before the war. For, sirnultaneously with 
the inçreasing fishuig intensity and an bicreasing catch, the frsh showed, 
on tlie wliole, an increased individual size. 

FVe rniist also tealize, however, that the stock in former perîods with 
a much smaller fishing intensity repeatedly seems to have declined heavily 
in the course of a few years, and remain smdi for a prolonged pend, 
anly to  rise again suddenly, It is obvious thnt it iç no easy task under 
such conditions to demonstrate the connection tietween the intensity 
of the fisllery and the size of the stock, as has b e n  done in the case of 
the Nortli Sea stocks of fish. 

The Arcto-Norwegian stock of cod in some respects, however. repre- 
setits an ideal field for investigation, as the long spawnirig migratrm, 
tvtiich separates the sexuaiiy mature stock wcb year from the immature, 
rnakes possible the study of the mature md immature components in 
a pure state. Tius has facilitated the understanding of many problem 
which rvould ailiemise Jiave proved difficdt. 

It appearç that while immature the Arcto-Norvvegian stock of cod 
doeç not extend beyond the Barents Sea region. The most important 
fishing in our tirne in these waters is by traivlers. Practically al1 occurrhg 
age-groups, thmefore, are now subjecfed to increased fish ing, in ço~tsas t  
t o  former times wben the fishing was by hook or line only. 

We rnust assume, hawevet, tha t  the tmlesç in theis own interest, 
principally work t h e  older age-pups of IV and upwards, 

The sexually mature stock, wliich mixes with the immature during 
the feeding season is çlea~ly also subjected to f i s h g  in the  Barents Sea 
fsam May +o Qctobes. However, the main fishing of the mature stock 
takes place dnring its spawnhg migration to the Norwegian coast from 
Novmber t o  April. 

Wlim war broke m'c the two good yw-classes of n ag and 1930) 
were the chief components of the spawning shodç l, an 2 rhey set th& 
mark 04 the Lofoten fishing of rg3g and 1940 and considerably incseaed 
the catch. It must be takca into consideration that these two classes, 
both as immature cod "lodde torsk" in the Barents Sta, and as sexually 
mature cod, "sktei", on the Norwegian coast, had borne t h e  brunt of , 

the intensified fishing in the years 193 j t0 1940. Nevertheles, ihey ivere 
able, despite the heavicr taxation, t o  form a marked peak in the catch 
curve of the Lofoten fishery. TIUS, too, snggests tllat the cod stock had 
considerable powers of resistance dusing these years. 

When the tmro classes e h h d  ont, the Lofoten catch curve dmppd 
correspondingly, remaining throughotzt the  war years at an average 
level. From 1946 onw~rt-dç, hotvever, there was a sharp incrwc,  with 
a record catch in 1947; this inuease wx due t o  n &gk, very strong 
year-class, that of 1937. Z t  is out of the question that this class which 
is several times larger tlian the daçses from the adjacent p a s ,  should 
alone have benefi ted from the protection in the Barents Sea, Its existence, 
and with it the inçrease in the Lofoten fishery, must have other causes 
than a rednced fishing intensity. 
In my vierv, from this materid we cannot demonstrate any effect 

an the stock [rom incrcased fishing befote the i v x ;  al& it  cannot be 

Laformation about the  age distribution of the st~nally mature stock in the 
p w m  and \var ycars iia @van in Anfialei bidogiglres, Vok, 1 ancl II. 
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derhohstrated that the rebtnced fiçhing during the \var had afly &tl. 
But this is not, in rny opinion, by any means a cornforthg statmerit. 
It is my view that the pralific period wbich the Arcto-Nomegian stock 
of cod has enjoyed cluing ttie past 25 years mn be succeeded at any 
t h e  by a less prolific period, perhaps of the same duration. We know 
that in the imrnediate pre-war yearç about 800,ooo tons of this cod was 
f~hed .  'Vcre know that requirements will greatly increase in the course 
of a few years, perhaps t o  ~,zoo,ooo tons, perhaps more. It is an open 
question how a redticed stock rvill behave in the face of suchrequirements. 

EXTMCTS PROM T E  REPORT OP THE NORWEGIAN 
FISKERY COMMITTEE SET UP IN .x947 

Title of comm'tlce 
The cornmi t tee appointed to report upon the qestiqn of rationaliza- 

tion of the fishing and fish-prwessing industries, 

A Rqolit concerningan ameqdrnent af the Act of ~ 7 t h  'March, I939, 
regarding trawling and a SMen~elet concerning the sitnakion of 
the Nonvegian fishtng fleet and its future cfcvelopment. brie Cornmittee's report was dated Bergen, 18th Janu;try-5th 
Fe ruary, 1949.) 

"The chief reason for the corrumittee being a p&nted was that the P question of trawling becme urgent and topim aites the war. There 
exists scarçely any other hshery question which has b e n  so much in 
the f0regrowd in publiç discussion after fhe mir as the ttawling qries- 
tion and the cemittee  has, aftm further negotiations, agreed that . 
the question of amending the law concerning trawling as soon as possible 
ought t o  be put beforc tlie Stotting. The commi t t r~c  d l ,  therefore, give 
a specid r g o r t  iaier al7;a concerning this question, " 

"'IV.-The h f l ~ e n c e  of baz~i1img on ihe stock q! Jish 

"lil'hen th0 question of trawling was cliçcussed beiore the \var one of 
the argpments .against it which was moçt in the foregound {vas the 
contention tha t  trawling destroyed the stock of f i~h." 
. . . . . . . . . . . . . . . . . . . . . . . .  

i Latcr investigations indicate a slight decrease in the ~nortaliky rate diiring thc 
waf years, 



11  When the question of tmw1ing was discmsed in the rqgo", Nonvegian 
de*-SEL sesearch çontended that i t could not be prived 8 a t  human 
activity np to theri had had any influence on the grmt changes in the 

, amount of the stock of fis11 and Norwegian deep-sea research also to-day 
contends tht it cannot be proved that trawling up to now has Eiad angr 
influence mr th  mentiming in this respect, 

"When we remember tliat onlg after 1930 was foreign trading of any 
major importance in the area for the Nonvegiau Arctic cod-stock, it i s  
obvious that trawling cannot he an instrumental reason for the poor 
pend  whc11 we had in the yean 1900-rgzg, hnd wl-len we know that 
after Igz5, and especidy from 1930 oi~wads, there took plact an 
enornons exps ion  of foreign tmwling on the Norwegian Arctic cod- 
stock at the same time as tve ourseIves with our iishmg+znr had a very 
rich period so fa r  as the sesult of the fisliing is concemecl from 1925 ta 
1947, the  actual ffacts s e w  t o  give t he  best faundation for the acceptance 
of the statement of the dccp-sea research that  trawling up tilI now h 
had no influence worth rnentioning on the cd-stoçk." 

"There has nsver been any apprehention as to the North Sea h i n g  
fished out." 
m . .  . . . " . i I . .  i " i . I  m . . . .  I 

"VI 1 7S~mlnary of Chaf lm 1-YI 

"It canna! be proved that trawlirig up tilI nww has had any influence 
on the peat chariga in the quarikity of t'he cod-stock. lire nlust, howevk 

. tdce into acconnt the fact thai an extendcd international trawl-fishing, 
in a period when the stock of fish for naturd reasuns is srnd, çan have 

influence on the Nonvegïan coast-fisheries. This iç one of the i-eaçons 
why it is necessary to some exten t to remange the Narwegian fisheries 
so that we will he less dependent on the  coast-Meries. 

"Seen In relation t o  the very large trawl-fk11ery on the Nonvegian 
Arctic cod-stock, it m a t  be presumed that an extended Norwegiarl 
tra.wI-fishery will no t make rnucli difference concming the total influence 
of trading on the stock of fish and the Nomegim coast-fisherjes. 

"In a period when the stock of fish js smali, trading can, even i f  the  
renewd of the stock of fis11 is not in danger, necessitate, in the I l l teests 
both of batvling and the criast-fishedes, a. furthcr regulation, in addition 
to the skes of mesh which have pbeen established by in temational agree- 
ment. The question of such a regulation must, however,. be sol~ed 
through international negotiatiozïs, " . 
Page 27 P 



"VI II.-P~o;hosrrl fw the amednesfit O/ ilrd Eutv co?ecerning CPawlifig 

"The c d t t e e  has unmirnously corne t o  the conclusion that the 
present Iatv concming tra~vling must be amvncled with a view to 
providing more facilities for trarvling on the high çeas than tbere are now. 
The cornmittee further unanimouçly agrees that facilities for carrying 
on trawh~g mus* stili Ire subjcçt t o  licence." 

(COM-t fiy MT. X~&sen on the above #m$osaL,-"As to  tI& pmpsal, 
the committec is clivided into a rnajori ty and a minority, but the differcnm 
1s of no importance for the case in issue. &th the rnajority and the 
minoiity propose that a licerrçe could nnder certain conditions be @ven 
t o  vessels up to 300 gr- registered tons."') . 

REGARDINÇ CLAIMS TN RESPECT OF DAMAGE TO 
FISHING GEAR 

EXTKACT FROM J?UL.TON, "THE SOVEF!EIG~TY OF THE SEA", 
PAGES no-ITZ 

"After clriirning that the Sreaties of 1490 and 1523 a had &:en hierty 
of fishing to t h e  figlish, the ambassadors were ta declare that the Iaw 
of nations dlowed fishing in the sea everywhere, as well as the rrsu of the 
]mds and coasts of princes in mity for trafic and the avoiding of dangers 
from tempests ; so that 11 tlie English were debarred from the enjayment 
of those commm rights, it çoutd on1 y be in virtue of an agreement. But 
there was no such contract or agreement, On the contrary, by dcnying 
English çubjects the sight of frshing in the sea and despiling them for 50 
dokg, the King of Denmark had injured thern against thc law of nations 

1 Printed and published by Ais Majesw's S t a t i o n q  Officx, London, 
Cmd- 4729, 1934. 

These, were treatics bg tvliich English subjecb were ganted libwtp ta sail 
f r d y  to hcland for frshing or trading, (See para. 13 of the Counter-Mernorial.) 



and the terms of the treaty. ~oreoies ,  with respect to the licmces the 
Queen declared that if her predecesso~ had 'yielded' t o  take thern, 'i t 
was more t h a n  by the law of nation? was due' ; they miglit have yielded . 
for çome special consideration ; and in any case it could not be co1~1uded 
that  the right of fishing, "due by the law of nations', failed because 
Iiccncer; wcre omitted. As to the claim to t be sea between Iceland and 
Nonvay on the p u n d  tliat the King of Denmark possessed both coasts- 
the argument used by Dee and Plowderi for the domination of the Englkh 
Cmwn in the Channel-Elizabeth w;is ernph~tic. If jt. was snpposed 
thereby 'that fm- the property of a whole sea it is sufficient to  have the 
$ailkç on both sides, as in rivers', f i e  ambassadors were to deciare 'that 
thongh praperty of sea, in some srnd distance from the caast, may yield 
scsrne ~versight asid juri~diction, yet use not princes to farhid passage or 

' 

fiçhing, as is well seen in Our seas of England and Lreland, and in tlie 
Ad riatic Sea of the V e n e t h s ,  where we in ours and they in tl~eirs, have 
property of carnmand: and yet neither we in ours nor they in theirs, 
offer to forbid fishllig, much less passage to ships of merchandise ; the  
which by law of nations cannat be forbidden orrh~ariiy ; neither is it tom 
be allowed that prop~rfy of saa in whatsoever distance is consequent to. 
t he  banks, as it happelieth in small rivers. For then, by Eljke reason, the 
half of evwy sm should be appropriatecl ta the nest bank, as it happeneth 
in sman rivers, where the bmks are proper to divers men : whereby it 
would fallotv viat no sea were comman, the banks on evmy side being 
in the property of one or other : wherefore the= reemineth no çolour tlnt 
Denmark may clairn any ppsoperty in those sws, to  forbicl passage or 
fishing thercin.' 

"The ambassadors were to declare that the Queen covld not agree t h t  
her subjects should lx abçolutely forbidden the seas, ports or coasts in ' -  

question for the use a£ fishing, 'negotiation ' , and safety ; çhe had never 
ielded any such right to  Spain aird Portugd for tlre hdian seas and 

lavens. Nevedheless, i£ the King of Denmark for epeciaJ reasons desired 
that slie &odd 'yielb t o  some renewing of licence', or that 'wme special 
place upon same special ornasion' shodd be reserved £or hi3 own use, 
they were in their discretion md for the sake of ami* to  agree ; but the 
manner of obtaining the licence \vas to be defined in such a way that iit 
~vould mot be prejudiciaî to her subjects, nor 'to the effect of some 
sufficient fishing', and t h e  licences were t o  be issued in the sabject's, 
name rather. than in hers or the King's*" 

Amex 3f 

TRANSLATION BY MR NANSEN OF DR. WESTAD'S OPINION 
THE 'TDEtJTSCEILANDb' CASE, DATED 2nd DECEMBER, 1926 

[lVo$~.-Pma$ra$hs of ibis o f ~ i l r r t  ml~ach hava d m n d y  barn i~ncl~dedi in 
- MF, Na~asctt's t~msttalion of the Deutschland judgmmt (SM M~nmriali, 

Vol. 1, $. 164) are Zndzcabed by backe1s-lfd~: ttendatloit b e h g  a% soma 
cases sligktly nmeded. ]  

Mr, P- A. Eolrn, the Public Prosm tor in tlie criminai case befm the 
Supreme Court against Paul Weber and others, has, in an endonement 



d m 4  16th Novernber. r926, on a letter of the 14th of the same month 
fmm t h e  Çounçel for the Defendant, Mr. J. M. Lund, asked me to givet 
an expert opinion on the rules rega&rig the determination of the ter& 
torial border with special seference to the conmete questions at isue. The 
Public Proseçntor has at the came time sent me a brief coataining the 
opinion of Captain Christian Meyer t o  the Chief of Police in Kristimsund 
regarding the maritime border on the stretch Halteri to Vikten, dated 
Oslo, 26th May, 1926, and the maps laid before the Court, 

The mnvicted versons have a pml$d on the grounds  if faulty applica- 
tion of the larv. Their aunsel 1 efore thc District Çourt bas, in a letter 
dated 31st July, 1926, to the Judicial Cornmittee, in subçtançe main- 
tained that the s , ~ ,  Dm.tsçbala~zd was seized outside the territoial, border 
since at the time of seizme the vessel was 44 nautical miles from the 
nearest rock Ln the sea (Frohavett) ancl ndnot in the opening of a fjord 
where the bordes is &awn "from one outermost point t o  another" and 
that the s.s, IJetdschla~nd was on no oeher occasion during the  period in 
question within the territorial border, 

,4ccording t o  the grounds of the jud ment, the naminated experts have 
manirnously "establisl~ed the place O f amst as lying .... at a distance of 
5 nailtical rnïies from Svarten, the  most north-eastcrly islet of the Halten 
gwoup afid lying in a uorth-easterly directioi-i f rom it", According to the 
positions mfiich the experts have dxed according to the S.S. De~tschlaszd's 
uwn log-book, the vesse1 \vas, in the period from 6th t o  17th March, 1926, 
six times \rithin a distance of ro  nautiçal miles imm the nearest rock, 
which is not çonçtantIy mn over by the sea. According ta the positions 
givm iti t h e  log-book, hoivever, the vesse1 was at ne time within a distance 
,of 4 nantical miles [rom such a rock. 

The District Court lias presumecl "'that the'border must bc! dia.wn 
paralle1 with the general direction of the coast, outside the çkerries". 
Witïaut it bex'ng possible for the k r t  to d e d e  aractly where the borda 
is t o  be drawri on the  stretch in question, it is to  be presumed that one 
is on the safc side in asswing that the base-line in the area iil queshon 
canot  in m y  case be drawn closer in than £rom Utgmndsskjm (the 
outermost rock in the Halten p u p )  t o  Kyn. on Falla, so that the terri- 
torial border and the customs border extend at least 4 and JO nautiçal 
miles respcctiuely from thiç line. It is on t h i s  basis that the District 
Court has found tkat the convidecl personç "have beeri on several ma- 
sions within the Nanvegian territorial border and on two occasions even 
within the baw-line". 

The Act cçonceming the importation and .sale of spirits, etc,, dated 
1st A u p t ,  1924, paragraph 35, has nothing specid to  say about the 
territory within which its provisions apply. Ln so far aç the sea territov 
is mnçerned, it must, therefore, apply mthin the borders which tan be 
deduced from the letttrs patent of 25th February, 1812, together with 
relevant supplementary rules of customary law, if any. The let terç patent 
state that the '"eaward bordes" of territorial sovereigntv shall be 
calculated "up to the customary distance. of 1 Scandinavian league [rom 
the outemost island or islet from the shore. wl~ich i s  not run over by the 
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sea" l. Paragiaph 36 of the above-mentioiied'~tt hposcs penalties when 
the vesse1 in question "is or has been inside the ordinary territarial 
butder". 

Paragmph 2 of the supplementary and amendhg Act t o  the Cus tom 
Act of 14th July, 1922, and parapaph r33 of the Custorns Act, are 
applicable within the border speuatly referred to in pasagrrtph I of the 
first-mentioned Act, i.e. "witkin a border of zo nauticnl miles seawards 
from the outemcist islands or islets tvhich are not constantly run over 
by the sa", 

The fi& and most essential question at issue 1s how the territorial 
border is to be dmwn in accordance with f he letters patent of rSrz ancl 
su plmenkary d e s  of customauy IAW, if any. 

yrhe Decree of 1612 and supplomentary rules of customary law. if any, 
m s t  be construed independently of the importance one will attaçh tii 
the Act 01 1922, 5 I. Conversely, however, it might ibe said thaf tlie Act 
of 1922, I, should be conshuwi in the light of tlie older niles of law. The 
decree and supplementary tules of customay law, if any, must alçu be 

. constmd independently of the fact that undet the international Conven- 
tion regardmg tlie cuntroI of smuggiing of dcol~olic goods dated 
19th August, 1925, Article g, Worway and sorne other States "bind them- 
selves not ta object if any of them enforces its laws on vessels prut-ed 
t o  be smuggling within a distance of 12 nantical miles from the coaçt or 
the  extrene skerries Urie". 

Tt must furthemore be remembered that tve are hem concernecl with 
.the question as t o  how girnerd .rules are to be interpreted for tlie purpose 
of supplementing provisions of criminal larv. It is nof absolutely ritces- 
sary t n  assume that a geneml tnle-especiaily one that in itself Ic, v e r y  
summary and which, therefnre, must to a special d e p e  be supplementccl 
by constmçti~n-shall be construed in the sarne way, when it is to lx 
applied in t he  field of penal law as when it is ayplied in ùther relations.) , .  Our Constitntiun decEares that no-one shall be çonvicted except bv 
~rirtue- of the Tatv, and the Courts demand that the regnlations of csimind 
law shall clearly indicate thc conditions rvhen an action becornes cri minal, 
so that if there k any doubt, the a c c u d  shall be acquifted, 

[Accordmg to  the deçree tl~ere is no d ~ u b t  as to the normal extent of 
the sea-territary messured from land t o  sea. I i  is a geopphicd mile or 
the equivalent of 7,420 metreç, Doubts can, however, arise when i t  is 
t o  be decided £rom lvhat base the geogmphical ilmile is io  be dmivn. And 
it is the wswer t o  this question whch will determine whetlier the District 
Court has b e n  xight in finding t h e  accused pi l t  y of infringing the Jegisla- 
tion regarding spirits,) 

It must be deemed estabEslied t ha t  the words "not run aver" iti the 
let fers pn teut, ,md alsa when it is a question of applying pmal legislation, 
ucre syncznymous with ' h o t  continuously run over", so tlrat tlie extent 
of the sea-territory in et8ery cas& is calçulatad 1 r m  the low-\vater line 
or, to be more precise, from the outemost part of the mainland, islands, 
islets or rocks nrliicll are above water at n o h d  lotv tide (see letters from 
the Mjnistry h r  IGreign Affairs of 24th March and 26th May, xgo8). 
The decision does not appear, in the m5c in questiori, t o  depend on. 
whether the ça1culation is £rom the linc of high   va ter or of lot* -\vater or 
11nw the low-water line is in detaii detemined. 



{The question arises. hoxvcver, -if in the presenf case one should deter- 
mine the extent of the sca-tenitory from single islands, idetç or ro& 
or-as the District Court h â ~  done-from irnaginq base-lines dra~vn 
be-n h o  islands, islets or rocks, and how iri practice these base-hes 
am ta  be dmm. 

It is hcre necessary t o  nake a distinction, One prablern is whéther, 
accordhg t o  international law, a Çtate is entitled to detemine that for 

, particular or general purposes certain parts of the acljoining sea are 
under its supremacy* Another problern is whether, accordhg to inter- 
national f aw or morùing to its awn laws, a State ean regard its legisla- 
tim Ur a p a d i d a r  case as cxtended to the same parts of the adjoining 

' sen when it has not yet detemzined that its siiprcmacy extends XI far. A 
State çan have a right without having made use of it. 

The present question is, therefore, not answemd hy stafing that the 
Xonvegian State h a  a right to draw the border of its sea-territory in 
criminal cases r Scandinavian league fknm imaginary base-1i11es drawn 
between two of the ouimost islands, islets or rocks. It is necessasy t o  
know if the Decree of 1812 and supplementay mles of cizstomsry law, 
if any, prcsctiberf that the bordw of the sea-territory is to be based on 
such lines. 

Here a r i w s  a diffrcuity which is serious, especially whm the decree and 
nipplementay rriles of cusitomary law, if any, are ta be appliedin Miminal 
cases. Neither t he  dccree nor such niles of customary law state h m  in 
practice-bettveen which islands, islcts or rocks-the bac-tines are to 
b drawn, Even if it is -assurnecl that the existing rules of 1aw provide, 
as a general ruic, thai the sea-territory is t o  be reckoned from hase-lins, 
it must be admitted that they do not give any positive guidance as t o  
h m  the sea-territory is to be reclroneçl in cuiy prticular instmce. Same 
foreign regulations state that the wa-territory iç t o  lx reckoned from 
"the coast and its bays" or ftom sirnilx gecigrapliical configurations, 
It would then possible to establish from histarical evidence what is 
to he understood by "bnys'ha the other expression used. The çlecre'ee 
does not confain anything ~imilar. Furthemore, it is not very likely 
for kistorical reasons that the decree was rneanf to be understood in this 
way. The original starting point in Norway, as in several other cauntrîes, 
was that the extent of  the sta-telaitory corresponds t o  the range of 
view, but this is not mnsistcnt with reckoning the sea-tenitory S r m  an 
imaglnary line. The deçree was  rsstied ~ 4 t h  the q u ~ t i o n  of capture 
specially in mind, I t  i s  not reasonabk to suppose that  the Danishi 
Nor~vegian Govemment wanted to extend its protection of trading ves- 
sels ta include undehed parts of the sea. If a construction such as that + ' mentioncd is to be appliecl ta the dccree, i t  m ç t  be because anather 
solution ~vould  be unpractical, but t h e  practical advnntage+that is ta 
say, greater certairity in the ia~v-disappcar, unless it a n  at t h e  same 
time be statcd hotv the baselines arc to be drawn, A rule in law, which 
States that t h e  sea-territory is to be reckoned from base-lines, but iiot 
how tIle base-lines are to k drawn, can also not: came into existence 
through usage ; custom must relate t o  something fixed by practice, 

Undoubteâly the Nùzwegians havc Ior many years looked npon the 
skcrries as a. unity, especially over questions of fisliingl and on theSe 
questions in particulai-, accordmg to  their conceptions, the skerries 
are considered ta provide the naturd starting point for the calculatian 





fomed through customary law-still h this case, tvhere the " ' r a i ~ ' ~ f  
the  border lias not becn more clearly decided upon, one hvould still have 
to defrne the ivords "fjord" and "bay" in the most favourahle way for 
che condemned, and limit "the fjord'' and "'the bay" in the way most 
favonrabla for the condemaed. "Tlie fjara"' or "the bay" in question 
(Ftohavet) rvould thcn clearly have to  be limited outwads by a Iine na t  
furtf~cr out tlian between the Halten group and the Hosen Tslxnd. 

TIle foregohg dues not rnean that Norwegian'public authorities ~ 6 t h  
hill remn çould not issue provisions, and, whm the extent of the sca- 
territory is to be de tmined  (unilateral extensions consequently 
excluded), çould no t by international agreement put fonvarcl minimum 
daims, rcprcsenting an adtrmce af the sea-territory  fa^ outçide those 
borders, which mtist under the preçmt Lcgal conditions be drawn for 
the spatial jurîsdiction of the penal codes.) 

FVhen the Hitra District Court proceeded on the assumption that 
the sea-tenitory in the present case, where tkere is no claim to îitle 
based oa special psovisiuns (i.e. ti't2e basecl on a supposed rule of custornary 
law), cran be alcdated from base-lines clrawn between rocks atid on the 
iurther assumption "that the basc-line in the area in question can in 
any case not be & a m  further in tlran f rom U t p n d s s k j z r  (the outermost 
rock in the Ralten group) to  Ky a an Folla", the Court has, in my opinion, 
departed fram the standpoint which a court: of justice must take up when 
applying pcnaf clauses, and has taken a standpoint xvl~ich, if the case 
arises, the national authoritie can adopt when they wish t o  eseablish 
the extent of the sea-territory I y  sspecid decree or by international 
agreement 1, 

I presnme that the opinion now *atd k valid for the applications 
of bot11 4 35, and 3 36 of the "Spirits Act". Wien the latter provision 
makes liabillty to  punishanent conditional on ~vliether the vesse1 was 
"within the  ordinary territorial border", the intention dùubtless was 
only tu ernphasize t l~at the territorial border accorcling to § I of the 
Customç Act dneç not apply in this case. 

The qu&ion of ctllculating the sea-tcrritory is of Littie importance 
, where it is clear thai the actç complaibined of cannot be punished acmrding 

ko the Spirits Act, but, if the case ;irises, came under tlliç ahove-rnentioned 
- CU-oms regdahoas. They mnst then, acco~ding to 5 x Of the Act ri£ 

14th Jury, ~ q z z ,  have ber-ri cornmitted "within a border 10 natitical miles 
sea~vardsfrOmtheautemoçtisl~ndsandislets~vhicharenotconst~mtly - 
run over by the sen". The S.S. Us?atchla&, as appears ftom the grounds 
of the ~ u d g m ~ n t ,  \ v a ,  accordhg ta the  eviclencc 01 the ship's log-book, 
severd times l e s  f.lm~ ro nautical miles from t l i ~  neawst rocks. It is 
then of minos importance whether the  çalculatioii of the sea-tenitory 
iii accordance wit h k11e Law of rgz2 fs based on indivictrrd islands, islets 
or rocks, or on base-liries drawn helween tsvo of tliese. It sliould, 
however, be nofed that there is nothhg in the preliminaries fa the Act 
of 1922 whicl~ suggcst~ t h t ,  by using a somew11at difkrent expression 
tl-ixn in t he  letfers patent, the intention mas to .eçtablistî a different 
starthg point. In pa~trticdar there is notliïng t o  sllo~v that there was any 

"e r g o t t ,  dated 20th May, rgn3, of th Commission an SEA Borders of r g r r  
containod proposais for base-lines, i ~ t #  abin, for this axa, b u t  this report h a  not 
bccn puMished. 



intention of changing the substance by nsing -the plural "islands or 
islets" U1Stmd of 'lisland or idet" in the letters patent. Similar provisions 
in other countrieç also altematively use plural and singular without this 
making any difference in substance. The above-mentioned provisions 
of the Smuggling Convention of rqz; can clearly of course not be used 
as a means of interpreting the provisions in the Nonvegian Acts of z921 
and 192, unlesç in the xnse that the use of new expressions ("from the 
c& or outcrmost liac of skerries") in the convention-is a proof tliat 
the old expressions do not cover the same rneaning. 

As far as 1 am canwiccd, 1 am, however, of the opinion that the sea- 
territory, in the absence of specid provisions, alsa in accordance with 

1 
5 r of the Act of 14th July, 1922, when applying the provisions concern- 
ing cnstoms, must be cailculatcd from ttic individual outermost points 
of the mainland, islanclç ancl islets, etc., ancl not from base-llnes & a m  
betwem two such points. 

TABLE SHOlVlNG OF Al?KESTS AND 
WARIVINGS OF BRITISH VESSELS 

PART S 

(fioie,-'fhe nnmbers of ships correspond with the numbess in Azl~e*; 56, Mo. r, 
of the Conriter-Mernorial.) 

I zz Insicle 0 = Outside 
No. Dale A7um of ship , Red lins %hie livze ' R m w h ~  

r. rrg.rgrr Lord Roberts I ' 1 In Varangwfjofd. 
2.  xo.r~.~grz C e t e ~ m u  I T . -Mm inside green Iine 
3. 4.1~19~3 I I On green line 
4. 8.1.1g23 ord Z i s b  - 1 1 Xlso inside green line X 

5. S.1.rg23 Smpdm 1 1 B. ,, IV I j  

6. 7.2.1923 Q z t ~ c i a  I I t1 I J  a+ I I  

7. ~r.xo,rgz=~ Our ALf 1 ' 1 I I  P I  ? Y  F a  

8. r8.ro.~y23 Ku~zdck 1 1 
g. 6.11.1923 Idand I 1 

ro. g.rr.rqzj EarZ ICiichai~r I 1 
II, x.xa.rgz3 Cafstaiz 1. ' 1 
12, l.IZ.I923 Vd~zks 1 1 
13, r,r.rgzq EV Kimg I I 
rq. 8.r;xgzq nmes Lmg I T ' 

rg, 9-1~1924 Saimonby 1 '  1 
16. 31.1.1924 Ni?a.us 1 1 
17. 18.3.1924 Lwd Ha~mood O 1 
18, ;ro.xx.rgzq B~.esde*s 'I 1 
19. g.rz.xgz4 L, Rudenaakfir P 1 
20. 13.1.1p5 Stadey W e y m a ~  I T 
SI. 14~1.1925 Srrrfiedm T I 

- 

Le. the green line shown on the  NerwegÎan cllads in A n n a  2 of tl-lia Counter-Metnorial. 



53. 
54. 
55. 
56. 
57- 
38. 
59- 
Go, 
61, 
62. 
63- 
64. 

AXNEXES TO EIUTISE REPLY (Nbh 32) 739. 
Dai8 Mtkme of $hl$ R d  kilae Blqce Jinc RemnJcs 

27.1.1923 Sh%dm 1 1 
16.3.1925 Wedesprengq 1' 1 
7.12.1925 FTSL+~C Tirctcy I 1 
17.12.1925 Seriema I 1 
23.12.1g23 M O Y ~ U Z ~  1 1 
29.12.3Cj2Ç Elsekwtktd 11 1 ,I 
22.2.1q28 Frilix Bwsa Z T; 
rz,g.1930 How~eic 1 1 
15.9.1930 Lord Weir 1 1 
14.3.193T h @ d d . h  mrk~ 1. 1 
22.9.1931 Dai~ycoatcs - I 1 
4.6 ~ 9 3 2  Edgar Wallactz 1 :[ 

24.9.1932 hdfi 1 1 
28.10.1932 N. B e m a m  1 1 

5.1r.rg3z Sf. A r a s  1 I 
30.rz.1gy Abanes I 1 

2.2 .I 933 Ham?nod I I 
24.2.1933 L d i .  28YrnYmd0?& 0 1 
24.2.1933 Cr~sbfiTo~CY 0 1 
22.3.1933 Lapfidand I 1 
6.4.1933 Loch Tomidon O 1 
13.4.1933 H. F. S c b d t T  1 1 
3-11-1933 Si.  JUS^ 1 1 
r.xz.rg33 E w n ~  Richmdson O I 
18.1.2;934 Ifendora I Ji. 
28.1.1934 Prmssm 1 .I 
17.4'1954 Beach,flower 1 1 
23.rr.rg36 OSa 1 1 
23.z.rgy Jûrdilae 1 1 
A.6.rg37 eladora 1 1 

?r.z.rg38 S'isaflm , 1- 1 
6 , 1 ~ - 1 ~ ~ 7  SfdLi3 &d# 1 1 
26.4.1948 Pothmhy I I 
26.4~g4S Lacmtmiu I I 
z6.4.rg43 Equewy 1 I 
23.1 1.1948 Cape Argam 1 1 

s'r,I%(-) ICziizgstoa Peridot 0 -  I 
5.1-1949 Arclic Ru~tger 0 X 

17.r.rg4g Lord Phzder O 1 
19-1-1949 Eqaarry O 1 
26 4.1949 B a r ~ l f  1 J 
29.4.rg49 Hor1i?zd O 1 
5.5.15i4ÿ Lord Nw#icId O 1 

PART S1,-POÇIIIONS OF SHII'S t V k n P i ~ ~  

(Nok.-Letters correspond with the letters given in Annex 56, No. 2, of tbe 
Counter-M.emoria1.) ' 

L&m Dafe N a ~ e  of ship Red l ime B1w Iane Rmarhs 
a, ro.3.1913 Ca&~iu 1 '  1 
b. 2.1.1923 ATigla# Hawk 1 I 
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Letder .D&, AFrtms of slzil, Red la'wiza B b e  l h e  Remarks 

'c. 38.2.1927 Q~ercia - 1 Shown on the Nor- 
wegian chart as eit11er 

I on or barely inside 
the r d  Iine 

dl. 23.10.1930 Lord Mounlbatiren On the line 1 
a. z1.xz.xg3a AEafoss 1 1 
f. 13.rz.1933 Voesis  O I 
-g. 1g.xz -1933 V ~ ~ e s i s  O 1 
.h, r ,xr,x935 Sywari . 8  O On the h e  
,?.. z ,xx,xrj35 iMoraoiia O I 
1. 1.5.1936 Uu.lesm O 1 Latitude sliould be 

fr' ro' N. 
k. 4.2.r936 Bzcfiseaz 1 1 13arely insicle red line 
1. 22.2.1936 M d m t a  O 
m. r1.4.rg36 E d w d a n  O I 
m. 16.5.1936 Bacmzsew O 1 
o. 29.5.1936 Cn#eiW~bvZh O 1 
. 2g.j.193G Cn.fid O I 
q. 29.5.1936 Lord Mw~tbtd tm O I 
Y. 5-6-1936 Lord Stowehaueqa O 1 
S. 28.10.1936 Scarron O 1 
t .  1.2.1937 Gregory 0 r 
M. 14.9.1937 Rfdfladshwe O On the line 
Y. r8.ro.rq37 Alsey O I 
w 22.2.1938 Vise7ada O d  1 
x. 3.6.1935 Canzbvidgesh.ire I 1 Barcly uisidc r d  line 
y. x 0.12.1938 Wu!$& On the line 3: 

NOTE MADE OF CONVERSATIONS BEmYEEN SIR EDlxiARD 
GREY AND M r .  IRGENS 

Foreign Qffice, 26th June, xgxr. 
sir, 

M. Irgeenç came to see me to-day, and e'i-plaitied the h'orwegian vimv 
.af the Lord R o b d s  c z e .  He contended that Norway had always had a 
+mile limit, and that this and lier special position as regards certain 
3jords wauld be recogriized by ariy ar'bitration tribunal. 

I said that, in default of a special agreement, we had never admittecl 
t h e  right of any country tn interfere with a British ship beyonci the 
3-mrle limit. Tlris tvas the standpoint wc were taking up mith regard ta 
.Russia at the present time, and we conld not conterid for less with 
Yorway. Tt was a prhciple on which WC might be prepred to  go t o  war 
witii the strongest Power in the iirorld. It litas possible that our dispute 

a 

with Russia w ~ 1 l d  result in an international conference and, if so, the 



ontcorne miglit be some agreernen t for the future. But even sol tve should 
havc tci daim compensation for action outside the 3-mile limit taken 
befare the agreement. 
M. Trgens said that, if a satisfactory agreemeiit \vas corne to  for t he  

foture at an international conference, t h e  mere amount of compensa- - 
tion in the case of t h e  Lord Roberis would irot be a very serious matter ; 
but for him to g v e  way now on the question of princi le would make it 
impossible for him to  retain ofice. He açked whetlier t g e case wouid not 
corne tvithin the  smpe of our Arbitration Treaty with Nomay, and 
whether we muld  press our daim pending the apped, wliich Re es~ected 
~vould be decided in about Febmary next. 

1 said that, of course, if he put ionvard n request for arbitration, we 
would consider it on its meiits ; and 1: promisad to  let him know '~vl'iether 
~ v e  wonld defer my daim until alter the appeal had been hearci- 

J am, etc. 
(Si~12~d) E. GREY. 

No. 1 

l*ET,'EGRAM FROM FOREIGN OFFICE TO a h .  DORIMER. 

8th Octaber, 1935. 
(No. zr] 

telcgram No. 55 [of 7th Octaber : Nonuegian fisheries) . 
1 am disussing with thc Wnistry of Agriçutture and Fisheries possi- 

hiLi9 of drrtftidg preliminary praposals as suggcstcd hy Norwegian 
Minider for Foreign Affzirs. 

Meanwliile you should make it dear, i f  yon have net aheady dune so, 
that if these is any interference at al1 with traders outside " I E ~  line", 
wiiether "~erious" or iiot from Norwegiax point of view (see paragraph 3 
oi  your telegram), pi-otwtion will be affodded up to 3-mile Jjmit. 

Na. z 

REPORT BY B k .  LiORMER 

MO, 17th O ~ h b f ! ~ ,  193 3. 
My telegram No. 56 (of 10th. October). 
1 infomed Minister for Foreign Affairs yesterday of contents of your 

telegram No. zr. He made rio commmt, but he infumed me that 
Nonuegian Legation in London had sent him a cutting frairi {he thought) 
a Liverpool newspaper in whjch it >vas statcd 3s if on the authonty ai 
Mr. M~urice that the Eorwegian Goverment woirld nbse~ve the red 
line until the end of the present frshing season, ide. Jnnc rg36. He said 
that iltunclue atterrtion should not bbe paid to ntwspaper reports, but, 
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nevertheiess, if anything was LilceIy to  provoke an incident it $vas a 
ublished statmcnt of that nature. I said that I was sure that 

1%. Maurice kaCl not made the statement, P 
T realize that it wilr be dificutt, if even possible, to prevent publicity 

on r~urstions in the Rouse of Commons, but the fxct is that if state- 
rnents are made in England which implg that the Norwegiari Covesn- 
ment regards the rcçl linc as still in force and those datements are 
reproduced in the pre3s here, the risk of an incident wEll be increaçed. 

No. 3 

ME. COLLFER'S MINUTE RECOKDING CONVERSATIONS 
O F  28th SEPTEnmER, 1935 

1 acmrdingfjr asked t h e  Norwegian Minister ta cal1 on 28th September 
and put the position befose him as above, adding (after cwnsnltation 
witl-i the Ministry of Agriculture and Fisheries), that, as the ks t  batth 
of trawlers \vas about to leave and weuld, in any case, insist on fishing 
up to the 3-mile b i t  if they thonglit the  decree wa5 naw tu be enforced, 
i t  qtas probabte that tve shouId have to send a patrol with fhem, id we 
were not in a position, by 30th September, to tell them that the "red 

" line" arrangement wadd continue in prac2ice. 

No. 4 

EXTRACT FROM DESPATCH OF SIR C, %VINGPIELD OF 
21~f DECEmER, 1933 

SZY C, WiqfiEd $0 Sir John Simoa, Oslo, 21si Daembs~,  1933 

Sir, 
In çompliancewith the kstructioas con tained in your despatch No. 39x 

of the 15th instant, I to-day calIed on the Norwegian Prime Minister, 
whom I had been mabie t o  see before, and, after reminding him of 
MT. Fdlerton-Carn+e's visit on 29th November, A e d  what waç the 
explanation of the report which had norv reached His Majesty's Go.ern- 
ment that the captain of the Norwegiarr fishery protection cruiser 
EEridtjof N~arnm had mmarked base-lines on the chnrt of the British 
trawler St. B~eZade wbjch were ontside the "red line" of 1925 and, in 
one case, showed Norwegian territorial waters as extenericlhg as much 
as 13 miles beyond this line. 

2. Herr Nowinckel a t  once rrplied that, bwing t o  some misunda- 
standing, the  captain of the Frid£jo/ Ji'amsea had indeed marked these 
lines, but the $if uatitin bad iïow b e n  explahed ta liim. Hi4 Excdency 
went an to aplain that h e  thought we were mistaken in thinking tllat 
any change in Nonvqiail procedure with regard t o  territorial waters 
had developd durîng the last eighteen months. A çommittee sitting in 
1926 had laid down two lines : An inner one adsromted by the rnajority, 
and an outer one recommended by the rninority. These Liries were rnarkd 
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on the chart of the F~idfrjof Nansen, and lier orders rvere that arrests 
should on1 take place wlien a t rader  liad fished withiiin the inner line, 
but that i 7 a tsawler were found fishirig insidc the outer line s l ~ e  was .to 
be warned off. 1 pointecl out that this was presumably wbat the c~ptain 
of the Frz'dtjof ATanse~ had been daing, for which purpose he obviously 
had to specify where the limits In question were ; and that, ii our trawlers " 

tvcre t o  be wamed by an am& cruiser that they shonld not fish in 
this outer belt, in whicl~ we held that they were cntitled to fish and to 
which Nonvay berself hacl put fonvard no official clairn, we had cause to 
pint oizt that this was a change fram the siratus quo. 1 hoped, thcrefore, 
that the "gentlemen's agreement ", recently conclnded by Hem Asseson, 
~vonld henceforwrirrl yrotect o w  trawlers from being wanled off mything 
outside the haer line men t i o n d ,  to which Herr MotvhckeI assen ted. 

[Note.-The cemairider of tlik despatd~, so £arr RS relevânl, deais wi& 
matters which the Nunvegian Gnvemment zsked should be regarded as 
wnfidential. It is therefore nat induded here, .A capy of the complete 
despatcli 11as Leen transmitted ici the Norwegian Govemment.] 

CHARTS SUBMl'l'TED 13Y GOVEIWMEWT OF UNITED KINGDOM 
SHOWING ELVE AND GREEN LINES 

PROT17ST BY UNITED KINGDOM GOVERNJMENT AGAINST 
HONDURAS CORSTLTUTION OF 1936 

British Lega+iûa, 
Tegucigd pa, 

29th jiily, 1936. 
I 

Yom Excellency, 
1 have t h e  honour to referto the new~ondurkean  Constitution, under 

Article r y ~  of which jwisdictiorl over territorial waters to a distance of 
rz kilometres from the lowest tide mark is claimed by the Goverriment 
of Honduras, 

2. In this connection, 3. have the hon6irf, on inshctiorls fmm His 
Majesty's Principal Secretary of State for Foreign Affairs, ta infom 
Yom Exçellency that His Majesty's Goverment in the United Kingdom 
c a ~ n o t  recognize any generad r@t on t h  part of a foreign State to 

' exercise jnrisdiction on the high seas outsicle the limit of 3 nautical 
miles from the Ihe of mean low water. 
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3. 1 avafi myseü of this opportunity to reneiv t o Yout Exceliency tlic 
assurance of my highmt consideration, 

(Sigfierl) 1). G. RYDINGÇ, 
His Excellmcy , 

Sefior cloctor d m  Antonio 13emrSi.dez M., 
Minister for: Foreign Affairs, Tegrtcigalpa. 

NOTES OF 13WSISt3, FRENCH AWU GERMAW GOVEIINn'iENTS 
CONCERNING TETE 300-MILE SECURXTY %ONE OF 

THE AMERiCAN RZPUBLICS, 1939 

E xiracf from Hackworth, Digesi of I.pttmatiami Eaw, VOL VIT, 
$9. 704-708 

The replim hy the belligerent govmnments jndicated thek respective - 
general attitudes toward the Dedaration of Panama and the "securitp 
zoneJ' provided for by it. The British Govemrnent stated : 

".... The acceptmce by His Majesty's Governent of the s u g e s  
tion thrrt the belligerents should forego their rights in the zone 
must cle,xly be dependent upon their being assnred that the adop- 

- tion of the zone proposa1 wauld not provide G e m a n  warçhips 
and silpply sbips with a vkt sanctuary from wliich they çonld 
ernergs to atittadi Aiiied and neutral shipping, to  wiuch they mnld 
setuxn to avoid behg brought to  action, and in whiçh some 
un-neutrd service miglit be performed by n o n - G m a n  ships, for 
example by the nse of wireless communications. lt ~vould aîso be 
necessay to ensure that h a n  warships and supply shil~s ~vould 
not be enabled to p a s  rvith impunity from one cicean t o  anothcr 
tlrongh the zone, or Geman   me^-chmt ships to  t&e part in inter- 
Ameriçm trade and earn foreign exchange, ilhich rnight be med in 
attempts to promate subversion and sabotage abrond and to .procure 
supplies for the prolongaiion of the  ivar, lhus deptiving the Allies 
of the fruits of their superiority at  sea, M o r e e v ~ ,  t11e acceptance 
of the zone pmpoçals woi~ld have ta be on the basis that it shodd 
not constitute a precedent for a far-reacliing alteration in the 

e existing laws of mar i the neiitraljty,- 
Unless these points are adequatery safeguarded, the zone proposals 

might only lead to t h e  accumulation of belligerent ships in the zone. 
Tliis in turri might well bnng the ~ i s k  of mar narm t o  the kmerican 
States and lead to friction between on the one l m d  tlie Allies, 
pursuhg tlleir lcgitimate beliigerent. actisrities, a d  on the other 
the Amerimn repiiblics, endeavouring to make thh new poliçy 
prevail. 

The risk of such friction, whieh His Rifajesty's Government \voiiId 
be the fist to  deplore, would be increased by the application of 
sanctions. E s  Majesty's Government must emphatical1y repudiate 
any sugg~t ion  that 13s Majesty's ships have acted, or woulcl açt, 
in any way tha t  tvould justlfy the adoption "oy neutralç of punitive 



rneasures which do not spring Prom the acceptecl canons of neutral 
rights and obligations. If, iherefore. the Arnericm States were t o  
adopt asdieme of sanctions for the enforcement of the zone proposal, 
they rvould, in effect, be offesiiig a sanchizry to &man ivarships, 
witlin which His Majesty 'ç ship would be confronted witli the 
hvidious choice of having either to refrain from engaging their 
enmy or laying thmselves open tn penalties in American ports 
and wzt ers. 

I'itfi regard to  the s p e d c  incidents of which mention is made 
in the cwirnmunication under reply, Hirs Majesty's Government 

' 

must observe Eltat the lqitimate activities of His Majesty's ships 
can in no way impril ,  but must rather contribute to  the security 
of the American continent, the protection of which \vas the obj ect 
of the framers of the Declaration of Pmama. His Majesty's Govern- 
ment cannot admit t h t  thei-e is any fouridation for a daim that 
such activitieç have in any way exposed them to just ifiabIe reproach, 
seing that the zone proposal has not been niade eflective and 
belligerent assent lias not get been givcn to its opcratlon, 

i n  vierv of the difficulties descrihed ahove, it appears to His 
Majesty's Governelit that the only effective method af açhieving 
the American object of prev.enting beIIiqerent acts within the  zone 
wonId be, firstly, t o  ensare that the G e m  Government would 
send no more warships into it. Secondiy, there are obvious dficulties 
in applyirig the zone proposal aE this stage of the war trvhen ça rnudi 
G r m a n  shipping lias already taken refuge in SLmericcm waters. 
If the  Allie.; are to he asked to losego the opportunity of cxpturilig 
t h ~ c  ve5-sds, it ~~~uulci  also seem to  be neccssary that they slioulcl 
be laid up under .Pan-American control. for tlie duration of the \var. 

I n  the viem of His Blajcsty's Go~~wnrnent it would only lx by 
means such as those indimted that the tvifish of the American 
Govemmerits t o  keep war a ~ a y  irom thcir coclsts could be redized 
in a truly effective and quitable inanner. Wntil His 3kjesty's 
Government are able t o  feel zssured that the ççhzme wiIl operate 
satiçfactoriIy, tlicy must, an~iowç as they are for the fulfilment 
of Ameriçan hopes, ~ieceççarily reçerve their full ùdligerenk riglits 
in order t o  .fi@ the menace presented by Germa action and policgr 
and to defend tkat conception of 1aw w d  that tvay. of life, which 
they lidieve t o  be as denr ta the poples alid Governrnents of 
Americs as they are to tlie peoyles and Governrnents of the British 
Commonwealth of Nations. " 

The French Govcmm~~.it rcplied in silb~tantially the same manfier 
as the British Governrnent, saying that it appreciated' the desire of 
thc dtnerica~ republics to lcccp the %var away from the coasts of the 
American continent and that it had examined in a most sympathetic 
spirit the proposal aiming at the estabhshrnent of a mne of inaritime 
,security, The French Government said that . - 

"..., It interpets thc steps ti~keçen in the name of thc American 
Governrnents, both cm ~ 3 r d  Ikcembet and also by the preceding 
clornrnunication of tlie Declaration of Fanama, ;is implymg that in 
t h e  minds of those Governrnents the  mnstitutioiï of suc11 a zone, 
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involving a reiiwciation by the behge~ent.States of the exercise, 
over wide areas, of rights tvell establishd by international custom 
could resdt only from an agreement amang al1 the States interes t ed." 

The French Govemment also stated tbat  the fa& relating tu the . 
Guf Spte case illustrated very plain- the situation which the Arneri- 
can Govemrnents were attempting t o  regulate ; that the actions of: the 
Gemans Ln tlris case could not, in the opinion of the French Governmei~t, 
have any eff ect on the outcome of tlie rvar ; but that i f  such acts were 
cornmitteci or attempted it \vas the right of Frarice and Great Britain 
to  oppose them by a counter-attack and, tlierefore, that if the maritime 
secunt y zone mas ta be effective it was necessary for the American Govem- 
ments t a  fumish the Freiich Govmrnent witli a satisfactory asunrice 
tbat the Getman Govetnment would no longer send warships or sdpply 
shps into the sscurity zone, The French Governmeiit considered that 
the security z o n ~  had the effect of offerkg n zone of protectmn to  Geman 
vessels and of thus depriving the Ailies of advantages which arme out 
of their naval superiorit y over Germany. It asked Ehat effective measures 
be taken to hoid in the ports of the American coilntrie~ the Geman 
ships which hacl taken refuge them znd continued : 

"5. The -4merican Governments do not appear t o  con tempiate 
assurning the reçponsibility of insuring mithin the wide areas tvhich 
would çonstitute the zone of protection the suppression of acts of 
aid to the ene'my (un-neutrd service). The possibiIity of such acts 
is sa p a f  thanks in particular t a  radio cornmnnicati~ns, tliat naval 
forces çould no t be deprived of the righ t of preventing them and 
xepressing tliern to the full extent permitted by international law." 

The German 6overnment said : 
' "(2) The Ceman Governrnent believes itself to be in agreement 

with fie American Governments that the replations contained 
in the Declaration of Panama w d d  mean a d ~ a n g e  in eskting 
international Iaw and infers fmm the telegram of 4th October of 
last year that if is desired to  settIe this question in harmony with 
the belligerentç. The Gerrnan Governrncnt does not taF=e the stand 
that the hithxta recognized rules of ii~ternational law were boutid 
to  be regardeel as a rigid and forever b u t a b l e  order. It is railler 
O£ the opinion that these niles are capable 01 and require adaptation 
to pro-ive deuelopment and newly arising conditions. ln tkis 
spirit, it i s  also ready to take up the consideration of the proposal 
of the neutrd Arnericm Governments. However, i t  must point ont 
tliat for the &man naval vesselç which have been in ille proposecl 
security zone so far, only the rules of l a v  now in effect could, of 
course, be effective. The Gemm naval vessels have held most 
strictly t o  these rutm of law during their operations. Therefme, in 
so far as the protest nibmitted by the Americam Governments is 
dfrected against t h e  action of German wmhips, it c m o t  be 
recognized by the &man Goverment as weU grannded .... Besides, 
the Gennan Govmnmeat mnnot recognize the right of the Govern- 
ments of the  Amcrican republics ta  decide nnilateraIly upon nzeasures 
in a mariner dcviating from the d e s  hitherto in d e c t  .... 
.... there arises fmt of al1 one &partant point which causes the 
situation of Germany and the othet belligerent Powers to  appear 
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disparate e t h  respect t o  this : fhdt  is, while Gemany has never 
pursued territorial aims on the American continent, Great Britain 
and France have, fiowever, during the corne of the lasl few mn- 
turies, established imp~rkant possessions and bases on tliis continent 
and the &lands off shore, t he  practical importance of wliich aIso 
with re~ipect tc i  tlie c~uestions irnder considerahon 1lei.e does not 
1-equire any further explanation. By these exceptions t o  the Monroe 
Doctrine iIi favorir of Great Britain and F r n c e  the effect of the 
security zone desired by the noutrd Americm Gavetnrnents is 
fundamentally aiid decisivdy impaired to staxt ~ 6 t h .  The inequality 
in the situation of Gerrnany ancl her adversaries Zhat js pmdnced 
hereby might perhaps be elhinatecl to  a certain, exterit if Great 
Britain and France wodd pledge t bemselves, under the guamntee 
of the Americm States, not to malce the possessions and ishds 
mentimed the starting points or bases for military operations ; even 
if that s1)ould corne about, t b e  fact would still remain that one 
belligerent Stats, Canada, mot only directly adjoins the zone men- 
rionecl in the West and the Ead, but that portions of Canadian 
territory a r c  actuaiiy surrorrnded by the zone. 

(4) Despite the circurnstruices set forthabove. th'e~ermanGovem- 
ment, r)n ~ t ç  side, would be entirdy ready to mter into a further 
exchange of ideas wvith the Go\rernrnents of the American mpciblics 
regarding the putting inta effect of the Declaration of Panama. 
Hawever, the Gemian G~L-ernrnent must assume frorn the reply of 4 

the British and French Governments, ~ecently piiblished by press 
and radio, that those h o  Govemments arc not willing ro take np 
seriously the idea of the security zone," 

PROTEST BY UNITED KTNGDQM GOITRNAIENT AGAINSL 
DECLARATION BY THE PRESLDBM'r OF PERU 

ON 1st AUGUST, r947 

Briiisi~ Ew bassy, 
Lima, 

6th Febiuary, I@. 
Yow Excellcncy, 

Under instructions Emm His Btitannic iîlajesty's Principal Secretary 
of of tate for Fo=ign Aff airs Z have the honoiir to  inform Yvur Exceilency 
that the d ~ l a r a t i ~ n  rnade on 1st August, 1947, by Hi$ Excelleficy the 
President of the Peruvian Republic -~egarding Peruvian sovereignty over 
certain territory and waters adjacent to the Peruvian coasts has c m e  
tu the atteiition of His Majesty's Gaverment in the United ICingdom, 
&ference was made in tliat dechration t o  earlier prodamations by the 
Goverments of the United States and Rfexico ~egasding their sover- 
eignty over the continental shelves acljatent t o  tbeir coasts, and ta those 
of the Argentine arid Chilean Xepublics regarding their sovereignty over 
the cmtinental shelf and the waters above it. 
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While rempizing thwefore fl~at the protection m d  coatrçil of fideries 

and conservation of the  naturd resnurces i n  t h e  sms are the leqtimate 
.conCern of m y  country within those matcrs ovcr :rvlrhch its territorial 
jurisdiction extencis, His Witjesty's Government are obltged t o  place 
firmiy on rccord witli the Penivim Governmei~t that they clo llot 
recognize territorial jurisdiction over waters outside the limi t of 3 miles 
from the waçt ; nor w~ll they regard British riessels engaged in their 
.lawful pursuits on the higli seas as lxirig subject, wlthuut the consent of 
Ris Majesty's Covernlnent, tu any measrires which the Pewviari 
7Government may see fit to  pron~ulgate in pursuance of the clecla~ation. 

Ris Majesty's Govemment alsa recopize that the protection of fistreries 
and the conservation of natural resourceç in the  liigh seas outside temi- 
torial waters are a propr object of agreement, bctxvccn those States 
whose nationals bave joined in developing 'and maintainhg the Ftsllcries 
and other activities by which those Tesources ale put to use. T1icy are 
therefnre prepared to  enter inta neggtotLztions ivith the Penrvian Govern- 
ment, and with any other gove~nrnent whiçh rnay Iiavt an established 
intcrest iri tfic waters concemed, in order t o  agree on suçh pmtectioir 
and conservation ri! the resoui-ces iu the ses a s  c m  be proved to he 
necmsarv in the  cornmont interest, Tliey note, I-rowever, with regret tthat 
the decl;*rat~.on daims to estabiish protectiaii and ccinservatioii civer the 
high seas ivithout Iiaving obtained any such apcment ,  and tvithout 
piaviding any safeguards with respect t e  f he established interests of 
atlier States such LS were mentioned in the declaration made bg the 
Prcsident of the United States seferred to abovc. PIrey ftre therefore 
obligcd to have placed firmly oir record witli the Pemvian Governmmit 
that ,  vntii mcll an agreement lias been mçhecl, lhey de mt recognize, 
and wiI1 not consider tlieir nationals 3s k i n g  sirbject to, any mcasutes 
of restriction or cantmL mer tlie high seas ouL9ide terrîtorid waters whiçh 
the Peruviam Government rnay see fit to pornuigate in pursuce  of the 
declaration. 

I n  this connectîon it shouid be n o t d  with particutar reference to 
whaIing that progrcss ha'i been made in tlie conservation of whaling 

A 

stocks by the Intemational Agreement for  the RemlatXon of W-haling 
signecl in Waslîingtori on 2nd December, 1946, by flie representatives of 
thc  Pcmvian Govemment, of Kiç RIajjesty'ç Go-cyernment and of Xwclve 
other governmentç, Xt is t l ~ e  iiitention of t h i s  w e n i e n t  to safeguard by 
in ternational action the legitimate interests of al1 those States whicli 
am parties t o  it, as well as the cornmon in terest OF al1 in the consert:ation 
of wMes at A productive Itrvel, asid Hi5 Majeçtyk Governent would 
rtccosdingly be glacl to consider, in consultatirin tv i t l~  the  otlier govern- 
ments which are or may becsme parties to  the weernent, an y additional 
masuTe$ which the Peruviaa Government may consider it desirabIe to 
adoyt for the consei-tration of wlialcs in the watcrs adjacent t o  tlie Pcm- 
vian coasts. They are unable, meanwhile, to reçognixe as applicable t o  
British whaling vessels any unilateml restrictions on whaling which the . 

Feruvi~n G o v e m e ~ i t  rnay sce fit to impose, in pursuance of thc declara- 
tian referred to  abovc, on Peruvian iressels. 

I avail myself of this upporhinitp to renew to Your Excellericj~ the 
wumuce of mg higl~est considcration. 

( S i p e d )  JOHN C. D O K N X L ~ , ~  
. His Exce1leric-y 

Sehor Doctor Don Erinque Garcia SayBn, 
Minister for Foreign Affairs, Lima. - 



TKEATY 
BETt9rEBN HIS hZAJES'Y IN RES~%CT OP THX UNITED KINGDOM AND THE 

'PRESIDENT OF THE UNITED STATES OF VENEZUELA 

RELATIflG '1-0 THE SUBMATÇINE AREAS OF THE 
GULF 037 PARIA 

CARACAS, FERRITARY' 26, 1942 

Alz~i93 40 

PROTEST BY UNITED KINGDOM GOVERNMENT AGAINST 
DECLAFtATION BY THE PRESIDENT OF CHILE 

OF x 3rd JWE, 1 g47 

In a !etter of ~ 3 t h  Augwtr 1947, the Chargé d'Affaires in London of 
the Government of the Chilean Republic endosed for the information 
of Ris nlajesty's Government a copy of a declaration dated 23rd June, 
rg47, by His E~cel iency the President of the chilean Republic regarding 
Chilean sovereignty owr certahi territory and -rwters adjacent to the 
ChiIean coasts, Reference was made in  that declarat-ion to earlier procla- 

. mations by the Governments of the United States of America and Mexico 
regarding tlzeir sovereipty over the conthen ta1 shelves adjacent to 
their coz15ts. and to  that hy the Argentine Republic regarding its 
sovereignty over the continental shelf and the waters a h v e  it. 

. 2. In his declaration, the President of Chile 
(r) proclaimed on behalf of the Goaernment of Chile national 

sovereignty over the continental &el f adjacent t o  the continent a1 
and isrnrid coasts of its national territory, ~vhatev~r  might be i t s  
depth belriw She sea and claliried in eonsequence a11 the natural 
riches existing on the said shelf or under it ; 

(2) proclaimed national sor:ereignty over the seas adjacent tcii its 
coast, mhatever their depths, within those limits necessary in 
order ta preçervê. and exploit the naturd Tesources within the said 
seas and placd .within the control of tlie Gorremrnent al1 fishing 
and  whaling acti~tities on fhem ; 

(3) dedared protection and contra1 hmediately over an thc seas 
coatained witliin the p e h e t e r  fonned between the coast and 
the mathematical parûllel projected into the =a at a distance of 
zoo nautical miles from the coaçt of Chilean temitos. 

7. Mis Majesty's Governm&t in the United Ringdom are gravely 
h u i c t c d  by the implications of t l ie above daims which go far bcyond 
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those put farwxd in the earlier declarations referred to abbve of thc 
United States of Amcrica and Mexico, Io partitukir, it would appear 
fmm the third item quoted in the preceding paragraph, .that it is the 
intention of the Chilean proclamation to defirie the continental shdf as 
extending to thc nnprcccdented distance of zoo nantical miles h m  the 
Chilem coast withaut regard to the dcpth of the sea, wheseas the United 
States Government's announcement, made at t he  t h  of the issue of 
their declaration, and the Mexican declaration define the continental 
shelf as that part of the çéa bed contiguoiiç to the continent lvhich is 
covesed by not more than IW fathoms in the case of the United States 
of America and not mure than 200 rnetres or 109 fatlioms in the =e 
of Mexico. No precise definition of the continental sheIf apgears ta have 
b e n  givcn in tlie proclamation or decrcie of the Argentine Govemment 
on this subject. 

4. Ln the  light of the foreping considerations His Majesty's Gvern- 
ment in the United Kingdom, while not opposed in prînciple t o  clahs 
to the exercke of soverelpty over the sea bed contiguous t o  the Chilean 
mast, are unable to accept the claims set forth in ' the dechration of 
~ 3 r d  Jme, 1947. 
j. 'l'he Chilem Government's action on the ott~ec hand In daiming 

saveceignty over the large areas of the high seas abovc the continental 
shelf appears to be quite irreccincilable with any ampted principle of 
illternational iaw go~erning the extent of territoiai waters hitherto 
recognimd by the Chilean Govemment or t he  great mmajority of othes 
maritime States, In this connection it is permissible to  point out that  
President Truman's Proclamation of September 1945 wide asserting 
certain c l a h  to  the control and conservation of fisherieç adjacent to  
the United States coast, made no daim to territorial sovereignty over 
thase waters. 

6. While recogninng therefore that the protection ind ccontrol of 
hherieç and the consenation i f  the natwal resources in the seas are 
the legitimate concerrr of any country ntithin these watts ovtt which 
its temitarial jurisdictian extends, His Majesty's Govemrnent are obliged 
t a  place fmnly on recod with the Chilean Government that they do not 
recognize territorial juridiction over waters outside the limit of 3 miles 
frorn the coast ; nor wili tliey regard British veseh angaged in khkieir 
lawful pursui ts on the high seas as M g  subject, without the consent 
of His Malesty's G o v e m m t ,  to any measmes which the Chilean 
Governmen t may see fit to promdgate in pursuance of the declnration. 

His Bfajestv's Gavernment also recognize that the protection of 
&&ries and ihëcanservation of natinal reçanrces in the high seas out- 
side territorial waters are a pzoper object of agreement. bet weeiz those 
States whose nationals have joined in developing and maintaiiiing the 
fisherles and other actïvities hy which thme resources are put to use. 
Tbey are, therefore, prcpared to enter into negot iatitions witl~ thc Chilean 
Government, and with any other govwnment wliich msy have an 
cstablished iriterat in the waters concerned, in order ta agree on such 
protection and conservation of the resources in t h e  sea as c m  be proved 
to be necessary in the cwnmon interest. T11ey note, however, with 
regret that the declaration claims t o  establish protection and conser- 
vation over the  hi h seas withoat having obtained any such agreement, 
and without provi d ing any safeguxds wifh- respect ta t he  cstablished 



interests of otlier States,. such as were mentioned in the drclaratim 
made by the President of the United States referred t o  above. Thep 

. are, therefore, obliged t o  place finnEy on recorcl \vit11 the Chilcm Govem- 
ment that, nntil wch an agreement. has been reacl~ed, they do nat 
recognixe, and wiil not considm their nationals as being subject to, any 
measures of restriction or conh l  orter t he  high seas outside territorial 

' waters ~rvhich the Chilean Government m y  sec fit to promnlpte in 
pursuance OZ the  dedaration, 

8. In thls connection it slrould be noted in particular that, as regards 
whding, both the United Kingdom and Chde me parties to the Inter- 
national Agreemmt for the RepIation of Whaling, signed in London 
on 8th June, 1937, and to  the Protoc01 of 24th June, 1936 ; and signatories 
of the ProtocoI signed at Washhgton on znd December, ~ g q h ,  amending 
t ha t agreement by which the mntracting parties mutiially imposed upon 
thcmselves cestain oestncticns directed towards the conservation of 
wliales. His Majest 's Government Iiave bcen scrupulous in fdfdling 
their obligations un c r  erfhis agreement and would be grepared tri consider, 
in consultation with the ûther governments. which are or may becorne 
parties to the agreement, aiiy additional rntasurw which the Chilem 
Gavement may consider it desirable to adopt for the consenation of 
w11des in the waters adjacent to the Chilean coasts. They are nnable, 
meanlvhib, to recognize as applicable t o  Eritish ~vhaljng veswls any 

' 

unilateraï restrictions on whaling which the CliiIe~n Govemment may 
see fit to impose, in pnrsuance of the declasation referred to  above, 
on Chilean vessels, 

(The above prbiitést was deliverd on 6th Februa~y, 1948.) 

INTERNATIONAL NQRTII-W'EST ATLANTIC FISFIERIE$ 
CONFERENCE 

FINAL ACT AN73 CONVENTION, 

DESCRIPTION OF THE ARCS OF CIRCLES AETHOD 01.' 
DHLIRf K I N G  TERRITORIAL WATERS 

mie French erpreksion for this metliod is ' l a  courbe tangente')) 

The exterior lirait of territorial waters consists of the enve lop~ of the 
arcs of dl circles of {in the case of Nomay) 4 miles radins, mhose centres 

l Yrinted and piiblishocl by His Majesty's Stationes. Ofim, London, Cmd. 3458. 
1949. 





M. f,iifgren, For This permission the miter expresses bis gcateful apprecia- 
tion, Additiona~apinions in thc same case by M. Unden, former Minister 
for Foreign Affairs, and by Dr. Gihl are also of great importance but were 
not received in t h e  to Ise incotporated here. The opinion of R'I- Ltifg-ren 
~ O ~ ~ O E V S  : 

"To His Excellency the Min*er for fioreigri Aff airs. 
"In comection tvith the captue on ~ g t h  Januasy, 1925, of a Gemm 

ship report& t o  have been founa trawhg at the place. of captme, 
1.4 distrmce minutes outside of the line between WaUand's Vade6  light- 
honse md Tyl5 Eghthouse, at the mouth of Lahoha Bay, Your Excel- 
lency has reqtiested m e  ta makc a atatment concerning the extension of 
Swedish territorial watcrs in this district ; and in Julfillment çiI this 
request 1 have the honour t o  make the followjng statement. 

"In order to c o n h  the v i c t ~  1 hold regarding the territorial tvatcr:rs 
aound Laholm Ray, It is necessary t o  ttouch irpon the question of 
Swedish territorial water limits in gene~al- 

"It is w d  knom that there exist no nnifo~rn internationdrules as 
regards the extent of the w a t ~  iimits within which a country hnlds 
sovereignty and jurisdiçtien for the protectfon of its pditical and eco- 
nornic interests. Judging from various themies of international law doc- 
trines which have been submitted (sec below), each country has recog- 
nized different rdeç in legislation and practice for a territorial lirnit of 3, 
4 OC 6 nautical miles or, in ç m e  cases, evcn more, accordi~ig to its 
particdm intel-ests (for example fishingj, wit,hihin which the corn try daims 
j urfsdiction. And in so far as such clairns hax~e Ilad sunicient weigl~t and 
reaçonabIe Iimit-it may be noted that different limitç may be claimed 
for different ptisposes-they have ben respected b y international law. 
Tradition bv mems of çeiitury-long practice, dilring rvhich a certain 
national limit bas LSjbeen claimed as fxr as possible, has of course been 
regarded as an important ground fur its recognition even in international 
law . 

"As regards Stveden, a llmit ha$ long bmn c U e d  for territorial waters 
of I geogaphlc mile, consiçting of 1/15 degree or 4nautical mil= calculated 
.from the line of low water. For aeutrality purposes this Jimit has been 
supported in severcd decrees ever since the latter haIf of r p o ,  and thc 
same bais  h-ias k c n  uscd for mgulations concerning police and cnçtoms 
umdç and for fishing, which has been rmcrvd for Swedish citizens 
Royal Decree 1871 cancerning fishing off the ~vest toast of Sweden and 7 

later decreeii). 
"In statements made t o  ioreign Powts, the Swedish Gm7ermeut ha3 

repeatediy rderred to  tradition and dccrcres irpars which are based the 
claims of a taritarial water limit of 4 nautical miles £rom the co;rst. This 
was done in 1874, for example, in connection with the circular note of the 
tlicn British Minister for Fore ip  Mairs of 28th Septernber of the  same 
year ; and again when dedaring its neulraIity to tlie fore& Potvers in 
question at the beginnhig of tlie IVorld VFrar. It is tme that the warring 
nations did not always respect this claim during the World  tira^. But in 
the exceptions when action was taken in conflict tvith the Swedish 
attitude, the Swedish Government prot~tcd against the Ia~vleçmess of 
such hostile action. Neither was tlie Swedislx priidcge abanduned by the 
isçumce of two dermes by the Swedish Ç~ve rnmen t  on 29th November, 
191.5, and 19th Jnly, 1916, whereby it declared itself content to support 



a limit of onEy 3 nautical mils in regard to the right of submarines to 
pass S\iledish territorial waters. On the cohtrary, the fom~ulatiition of these 
decrees ('in Stved ish territorial waters within 3 nautical minutes" )raves 
t ha t, in tlie opinion of the Srved ish* Governmen t , the limlt for tmi torid 
waters extancled beyond 3 miles. 
"A d e c m  issued on rqth July, 19x6, prohibiting air trafic ovw 

Swedish territory, mas so put into effect that Swdish \vater limits were 
regarded as extendi~g~ 4 nautical miles from the toast. 

"As to the i~fmnairzonat rt.cc)g~rit,io~t ri£ the above-mentioned d e ,  it is 
worthy of note that the prominent interi~atioaal la\. expert, Professor 
Franz V. Liszt, in a mernorandrrm psepared by him, ilt the request of the 
Swedish Govemrncnt , in connection with the capture of the Elida dnring 
the 1;lrorld War by Grman marine forces at a distance of behveen 3 and 
4 miilutes f rm the S~wdish coast, declafed that $w8&'s claim tv a 
4-mdc Iimit for ifs fmi t~r ia l  waiers Ass won ilaterfilcata'onal achawtedpent  
and that fhis timif wax nlsa Antdi?~g for the Germa% Gwcrnment. 

"The rule having a daim to general recognition, which has b e n  cited 
as opposed t o  the Snredisl~ and Nomegiari 4-mde claim, is the 3-rn* 
limit acce ted by Hngland, among others. This d e ,  hasve.ver, was ncit S fixed unt the first part of 1800, in order to establis11 a fim basis for the 
çalculation of territorial waters, in place of the principle cited by Grotius 
that the territorial waters of a country should extend as fa.r as tliey 
could be enfiladecl with artillery from the coaçt. Three miles tvas probably 
at tliat t h e  the range-limit of p n s ,  but the principle upon which the 
rule was b ~ s e d  should later have required an ~~tensioii 01 tlie territorid 
watcr hi ts, correspnding -rtiih the technical developrnent of the limit 
of the mge 01 gms. 

a h ' - .  1 he longer distance of Swedish and Wom~gigian t erritorid'waters have 
presumably rernained as the reduced results of an effort t o  daim a stin 
more exteided lirnit, calculatcd according t o  a rneasure conipeting rnth 
the  'range of p s ' ,  viz, the ço-caIled 'çight or range of vision ruIe' : they 
tned to  cl& for Çwedisli (and for Norwegiari) territorid waters the 
distance from which the rigging of a large sliip codd first be seen fm 
land. The extensive investigations made in conncction with the Nonve- 
gian reguhtions conçeming territorial waters, are of the greateçt interest. 
About the middlc of 1700 a decision was made çoncerning the Norwe8ian 
territorial watcrs, hoth as regards protection of neutrality arid fishrng, 
ivhich proclaimed as Noswegian tar i torid waters one (014 Nonvegian 
mile whicli is equd to -I ggeogrnphic mile or 4 minutes. (See Dr. Boye's 
7~erri~oriud FVuters A t  tlie conference aS Stockholm in 1924 of the Inter- 
national JAIV Association-) In Sweden a Royal communicrition of 17 38 
was s td l  hased upon the range of vision d e ,  which made territorial 
waters 3 geopphic miles {equsrl to 12 nautid miles). But ii-i the King's 
instructions tu the i~sly's cornanders of 28th May, 1773, it was declarecl 
that, 'for the  present ', 'Stvedish Dominions should ex tend one nautical 
or se-calleci "German" mile (r geographic mile) beyond the shores of the 
i shds ,  smdl  islands and sidges farthest from the mainland'-that is t o  
Say, the Gavernment did not cancel its daim rnanifcsted at an earlier 
date for a more wtended territorial limit (3 gengraphic mil=), but  
remained content to decrease it for  the t h e  being in tliis marner. How- 
mer, the timit frxed in tlie instruction of 1779 b e c m e  effective for the 
future. 



"Both for Sweden and Norway the limit af r gmppkîc d e  (4 -- 
~tes), mnstituted the frnai point in the.development of the law and waç 
fixed at the same t h e  as other couiltries fixed the 3-minnte &ance as 
the. liniit of their territoy. 

'"Vitliout a generaL international agrment ,  the c l a h  for generd 
recognition of the latter rule cannot 'air passed f u r t h ~ r  than t l iat iit may 
be-deemed in force i f  and aç Ioiig as an individual country dots not make 
a well-founded claim for anoü~er Iirnit for àts territorial waters, In prac- 
tice, international law has gone no further than to  regard the 3-mile limit 
as thc usual am; on the contrary, it has taken it for gsanted that even 
ketween corntries recognizing the 3-mile rule, special rules for recognition 
'of a marc! extended lirnit may be hxed. (Compare the arbitraiion in 1893 
betweerr England and Arnerica conmrning scal hunting in the Behring 
Straits.) 

" 1 have medtioned abave that eiten whcre the 3-mile litnit is the 
recognlzed one wlth special reference to neatrality protection, special 
rules may be in force in other respects, as for instance, for fishing, tustoms 
çontrol and control over liquor trafic, etc. As to fishlng, Great Britain, 
the United States, Fmw, Germany, Relgiwn ancl the Netherlands have 
supparted the 3-mile rule both ii-t the North Sea Convention of 6th May, 
1882, and in certain uther agreements, Denmark l-ias &a adhered ta the 
convention in regard to ftshing in the North S a ,  but, on tlie other hand, 
the same country supports the +mile r i e  in the Çenven tion of -th Jdy, 
1899, conceming fi~liing in the waters behwn Denmark and Sweden, to 
which fact 1 \vil1 refes later, 

"In suggesting a generaI international agreement in the premises, the 
proposal has been based upon the suggestion that  the linrit should & i h ~  
be generally extendecl to 6 minutes (nantical miles) or that the  3-mile 

'limit, as behg tlie m a t  i~sual ,  should be adopted, but with the k e r v a -  
tion of the right tu maintain the greatzr lirnit which had formerly been 
in force in certain places andlor in special cases according to eçtabljshed 
custorn. 
"ln quating the Fiçhmy D e m  of 5th hfay, 1.8~1, the flshing waters, 

as regards fishery, teservecl for S~vedish çitizens : 'The territorial waters 
are regarded as extendhg r gmgrapliic mile from lar~d or frtirn the shores 
of the islmds, smdl lslands and ridgeç fa~.thest ftm tfse Sw~dish  coast, 
wftich are 7zot cmtstandy slsbmevged.' Islands and ridges sjtu~ted near the 
coast should, therefore, be calculated as land temitory, from t h e  outer- 
most limit of which, at low water, the geographi~ mile (the 4 nauticd 
miles) shordd be 'wlculated. 

"Ln general, the outer limit of the territorid waters WU be pardel 
with the coast's main outline, so that-with the reservations which d l  
lx giv- below-bays and gdfs, which are Ulcluded in the land tenitory 
h l o n p n g  tsi one and the same State, wdl be regardecl as this Statz's 
water territory. Tn t he  latter case, therefore, the limit of the territorial 
waters in the open c;ea will extend fous nautical miles, patdel rvithaline 
drasvir straight across the waters of the gulf or bay frwn l ~ n d  to  land or 
ifrom islands or rrdges close to it and on both sides of it, Naturd forma- 
ïtions and necessas. pract ieal considerations must, of course, ififluence 
+the h e s  of demarcation in eaçh special case. 

"However, tthc mie describecl a b l e ,  accord ing ta internation al law, 
'indudes bays and gulfs of certain dimensions (width at mouth) o n 1  on 
mnditian that more tl-ian a-mntury-old custcim can be referred to  in 



snppoxt of its clairn tti be coasiderecî as belanfijng to the territory of the 
country, If it is not possible to  refm to  such traditian, free water for 
foreigners in such large gulfs and bays shaU be between the territorial 
waters which are meawred from shore to shore dong the gulf. 

"IVhat wirlth. may such a gulf have m'tfamt support of ceritury-dà 
tradition. in order t o  be calculated as State tenitorid waters ? 

"~~in ;ons  differ in this respect both in themy and in practice, and 
precedents, mi~ventions and authbritative statments give no definite 
lines for any reply aueptable i# gtmrd. On the other hsnd, they give 
rather reliable aid when, Piaving as a basis the above-mentioned regula- 
t i o ~ s  for the h i t s  oi Swediski territorial waters, the forming of a well- 
founded opinion as tci lrow a Swedash-international point of law should 
be decided upon. 

"'The strictcst vicw taken, from a temitonal point of view, Is that no 
@If or bay may bc regarded as a State's terr i  tonal waters which mesures 
more than h nautical miles at its montli, or, where the ~vidth at the 
mouth is hroader than the interiar of the  bay, the \vater limit may be 
regarded as hternal territorid watets only from the points closest ta the 
mouth where the width is 6 nauticd miles at the most. Tl& attitude has 
been proclaimed by the British Government upon different occasions, 
and also by the G m m  Government towmds Sweden in regard ta 
breacl-ieç of neutrality during the liliorld SVar. The same opinion was 
supported by the United States of h e r i c a  in a ciinffict with Great 
Dritain decided beforf: the Permanent Arbitration Court at The Hague 
in 19x0, concerning fishiirg off the North Atlantic coast. But the Court 
rdjected the attitude supportecl by Amena.  

"This attitude, iiiihich is a schematic application of the 3-mile nile . 
caldatecl fronl botR shores of a bay or gulf, Ilas b e n  almost unanirnously 
rejected as unreasonable by the dockines of international law. O+$ea- 
heim, who mnst be regaded as one of the most prominent international 
law experts of our t h e ,  sayç 'that no oriter of atithority can be referred 
ta as supporting this view', and he prova that Great Eritajn'hawlf in 
several m e s  lias rejected it. HOW the case referred to by the Swedish 
Governmen t upon a previous occasion, the so-called King's cham bers, 
rnay lx regaded , needs not be touçhed upon. T t  is probable that England's 
daims in the prerniws have k e n  given trp by now. But Qppenheim 
declares that Great Britain stiU regards the Bay of Conception in New- 
founrllad as belanging to its territory, altliough this bay extmds 
40 "les innards, and is more thaii zo miles in width lit its mouth. 
Oppenheim states that this is alsa the practice in several other countries, 
ailring tci their olitical and geographical cmditions-especiaily as: 
rcgardr: thk large R o m g i a n  fjords. of which more below. 

"ln façt not only a Grnile limit but a IO-mile limit has been practised 
iu this regard, evea by England and Germany m d  other çc~untnes, 
which in general daim the 3 - d ~  Kmit fu r  territorial waters. On 
2nd Aiigmt, 1839, a fisheries agreement rras made between France and 
Great Britain by which ewh camtry reserved for i t s  citizens sole fish- 
ing sigli ts w i t h  the 3-mile limit ofi the coastç of =ch country. And as 
regards ùays, .the mouths of which were not broader than IO nauticd 
miles, the decision !vas made that the 3-mile limit out to the sea shauld 
be rneasured fsom a straight line d n w n  fmm shore t o  shore. In the above- 
mention4 convention çoncerning North Sea fishing of 6th May, r882, 
the fishing righ ts of the citizens of the respective countries were rmrved 



within a b i t  of 3 miles. As to bays, the 3 - d e  tirnit waç to be dculaterl 
from a straight line drawn right aoosç the h y  from the points lvhere 
the opcning Frrst h a  a. width of ID miles. 

"The Institute of International h ~ v  (Xnstitu t de Droit inteinational, 
linnuaire 1894-~Syj), which prepmd a plail in rSg4 for the extension of 
the territorial \r~~t.tcrs to 6 naut lcal miles, proposed sin~ultaneously that 
the greatest width pmiçsible in territorrdl bays be 12 nautical miles 
(plainly accordhg to the same formula utfiich, in the case of the double 
3-mile limit in bays. w a  expi-eswd in the theory for a 6-mile latitude). 

"The theoretical premise in proposhg a ro-mil- a 12-mile-limit 
has principjlly b e n  'the visioi~-sange rule', which has again asserted 
itself, and whiclr may as .rveLl be talien as a criterion for a 12-mile-yes, 
and even for a I& ta a&rnil&it, as it cm be taken as a reason for . the deckion of rri mutical miles as the shortest di3tance at which it Es 
possible to see fmrn shore to shore. Oppenlieim and ofbers support the 
theory of 'the gun  ange" calcculated for artîllery upon either or botla 
sides of the bay'; and, in fact, in our tirne this makes at l e s t  t h e  a m c  
distance as when based upon sight t,mgc. ('hterfiationd Law, a treatise', 
hy L. Oppenheim, Professor at Cambridge University, Vol. x, Peace, 
second editiori, p. 162, para. 191.) 

' X Aar more mIiable basis for jud g the consquences of the gmeraliy 
acceptsd international principks y or our rights in this connection, is 
obtaincd Isy ayiplying the mguflrmtalzon concerr-ing our prevalent ri&t 
ia connectiùn with tlie fishrries conventions aï 1893. 

"The member of the lnstitute of International Law, then professor in 
New York, J, Moore, now rnernber of the netv Permanent Court aE The 
Hague, rnakes a dedaration in connedion with the  negotïations in 1894 
in the prernises for the motives upon which the ro-mile h i t  in the said 
connections is based. [Here follows t he  statenent of Judge Moore's 
views whicli have already b e n  quo td  fzilly earlier in this chapter.] 

"If this arpmei~tation is good, the consequances as regaràç Stvedish 
temitoriat waters in gulfs ,md bays are as follows : the maximum line of 
6 miles, supprted upan the 3-mile limit, when Imed upon tlie Swedish 
+mile limit, wouid plauily mean a territorial water Ilne of 8 nauticd 
d e s .  As mentioned above, this ptinciple is practically mmLmously 
rejected b~ international latv dockiiies, and was also rejectcd by the 
Court at '1 he Hagm in tlre abovc-mcnfioned law case in 1910. this  was 
a case where, uwing to t h e  territmial rlileç of both parties, the premisc 
was the 3-rrllIc Limit, Eut, with the argumentation upon ~vhich the 
ro-mile l id t  was baed, according tu  Mr. Moore, foreign 5sl.ti11g in 
Swdish bays shodd not he allowed other than when fmc water is mare 
extensive than territorial waters, if it is calculated h m  the shore, or in 
imy crise not l c s  tliaii the 4 miles which were taken into çonsideration 
evm when based upon tlie 3-mile limit. Bays and gulfs of a width of at 
least xz nautical miles should, xcordirig to this pri-inciple, be regarded as 
Çweilcn's territorial waters as ~egards  fishing. In a practital manner for 
andogoris application, we arrive at the same result ,as t hat: design ated by 
the Instit-ute of International Law. 

" Swedcn, as t v d  as Namay, has not only ~11vi~ys oppascd the recogni- 
tion oi a base-line in the premises of at most 6 nautical mda, but the 
Swedish-Nomreg ian Gotfernment officially declued, during the negotia- 
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- h m  there 4 mas out to  sea from a base-lline at the motlth of tlie ha . 
As previoitsly rneritionéd, the limit whwe fishing is ressxved for t K e 
citizens of each country ivas decided at one geographic mile from the 

l coast 'or fwom the outemost isles or rocks whicli are not pemaiientlp 
sabmerged'. Rowever, there is one exception to tk is  generairde, namely , 
that Swedish fichemen are al.ia~.ed to Fish ofi the Island of Anholt as 
close as $ gmgrapkic mile from the coasts of this idand, and that Dailish " 

f i s h m e n ,  at ri shiiar distance, 'are aliowed t o  fish outside of the 
base-linc drawu fmm Halland's Viided lighthouses to the Tylii lighf- 
l-iouse', On the basis of th is  convention a decree as above was issued 
on z$l-~ October, rgo7, paragraph 7 of which contained a çorresponding 
mgulation. L t  is to be obscrved that the regulation in question was tu 
give Danish Prshcmen privileges in return for privileges given to Swedsh 
fishermen, and that the lmis of such a privilege accorded Denmark is 
that Sivcdish territorial waters extend 4 -  miles outside of the rnouth 
of Laholm Bay. Should this mangement nçit have been made, Danisli 
fiçhemm woirld have b e n  Ln a l e s  privilegsrl situation t o  that of other 
foreign frshermen who had m~ze heaQ to refer to in suppod of their rigllt. 

"Tt is worthy of note, fiually, that the Decree of 20th December, 
1912, concerning action for the protection of Sweden's neutrdiv  in time 
of wax, inchdes al1 bays on the S-wedish çoast EE, 'hkrlzai territorial 
wattrs: 

"In  th^ abrive argumentation the  quetiori ha.? not been raised ELÇ t o  
i~herher Laholm Bay shodd be regarded as Swedish territorial waters 
owing to century-old cnstom. 1 canmt produce any rnemormdum of 
an investigation, but as far as I have b e n  able t o  obtain information; 
it wonlé seem that old custurn can be referred to, acçording to  which 
the  district in question and the waters at a certain distance outside of 
it have been regarded and tseated as Swedish zvaters, In order ta ciom 
rny opinion I have regarded the argumentation given ahove as sufficient. 

"Another quation is between what points the  base-linr is to ibe drawii, 
f r m  which the terri torial waters out to sea should be calculated- 
whctl~er this shodd  be from mainland t o  mainland upon .both sides of 
the moutl-r of the hay w fwm islands m d  I jdg~s  outsicle of it. 

'T t  may be of importapce ta knotv whether HaIIand's Vaderb can bc ' 

regarded as a part of the configuration which frirms the month of the 
bay. According to Nowegiao practice, which is more eestablished t han  
ours, such içlarids, d e t s  and r i d g ~  m fom a fjord together rvith the- 
m~tinland, are included in Nowegian territorid waters. The opinion of 
t he  Nomagian Sea Boundary Commission, b d  upon extensive s tudies, 
has been expresxd in such a mariner tha t  hiternational law aUows each 
State ta regulate the details of the boumdaries in question, although 
fuU consideration must he taken in this conneçtion, t o  historic and other 
circumstances. It is pointed out, finaUy, that the arhitration in the 
conflict in 1910 coi~cerning t l i e  fisherjw off Newfoundand is bas& upon 
the standpint thnt the base-line fer the mlcolahon of t he  caast rvater 
outside of bays shoiild be a stmight En!: drawn across the water 'at tlie 
place rvhere this ceases to have the shcture characteristic of a bay'. 

"Lahotm Bay foms a sea p i f  ~vhich can be quite naturally marlted 
OB by a h e  Tylti lighthause (or perhaps Tjuvhalsuddm)-HOghalIsudde, 
by which tlie rnouth is a little over re, but much namiver than rz miles. 
But, as regards this bay, a specid base-line seems to be tmditioiial, 
namdy. the one hetween Tylb lighthouse and Halland's Vadero light- 
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house. And with reference to the longer base-hc, tvhich is nbtainad in 
t h k  manner, no obstacles would seem to be met in ttaking the httor 
line as tlre beginning of the outer territorial waters, During the riegotia- 
tiods IJefore t he  Conventi~n of r899 \vit71 Denmark> there daes net seem 
t o  have been mention macle of rrny otllet base-llne fram tvhiçh territorial 
hundaries outside of I ~ l i o h  Bay sho~1lc2 be calculated thau the line 
Tylo1 light house- HaIland's Vade6 liglithouse, ;uid no objection what- 
soever was made by the Danes qWnst this line, A similar base-line as 
the b a i s  for bouudasies has been succesfuliy suppflcd by Siveden in 
border treaties ~vith Norway, namely, the Sweclisli p a ~ t  of the line Great 
Drmrnen-Nejekubb. (Compare with the Royal Decree ofqth July, q r o ,  
rnentioned in Governor Hammarskjold 's memormduni.) 

''With reference to the above, 1 believe tliat t h  Swedish Governrnent 
is fully mtitled to daim that tlie entire Laholm Bay and w a t e ~  out to 
sea be regarded as territorial waters withü~ whlch M i n g  is reserved for 
Stvedish subjects. 

(Signet?.) ELTEL LOFGREN. " 

~toc&olin, rrth Iiebruary, Iwj. 

OPINION OF LAW OFFICERS (1875) CONCERNXNG GREAT 
BARRIER REEF 

TKE LAW OFEICERS OP TAE CROWP: TO COLONIAL OFFICE 

My Lord, O 

\Ve an! honoured uith your Lordsliip's çommdç, signiEd in 
Ms. Rfdccih's letter of the 10th instant, stathg that he waç directed by 
$our ~ordshipto transmit to us a mpy of a despatch frtim the Governor of 
Queenslandt respeçting donbts which have rirlsen in that colony in regard 
Io the jurisaiction nf the locd pvernment under Letters Patent of 
30th May, 1872, and Proclamation by the Governor of the colony, dated 
zznd ' August, r872 (copies of which w r e  mnexed), ~vlrereby islands 
within 60 miles of the coast of the coLony are brought within the juris- 
diction of tlie local govemment. 
In regard to the question whetlier the miles referfed to in the'ie instru- 

ments are statute or geographiçal miles, hfr. Malcolm  vas desire? t o  
inclose AL copy af a letter from the Board of Admirdty =, showing the 
standaird of measurment in wllich the 60 miles' limit was marked by 
their LorclshipçJ direction an certain chasts designeci éo show the islands 
cornprisecl rvithin the 60 miles' limit. 

As bearing upon other points raised in the presen t papers, Mr. M d c o h  
was chrected by your Lordship ta transmit to us the indosed copy of 
an o inion giverr by the Law Officers of the Crown npon a question 
whic f arme in Bermuda in the year r862, as to  the point an tlie coral 
reefs fsam wl~ich thc territorial jurisdiction of t h a t  mlony seawards 

hvenior  of Queensland (h'o. 63), I Sth Tol~rnber. ~ 8 ~ 4 .  
mard of Adrniralty. 1 s t  March, 1575, 

8 LiLw Officursl opinion, 3rd Decernbcr, tm?. 



should be dlmated,  and Mr. Malcolm was desired to request that ~ v e  
wouId talze these papcrs in to our consideration, and fawour your Lord- 
sl* with Dur opinion upon each of the points rai& in the recent 
despatçh (and hclosum) from the Govemor of Queensland. 
h oùedieace t o  y0111 Lordship's comrnands ~ v e  have taken these 

papers inta consideration, and have the Jionaur to report : 
x, That Queendarid has no legislative authority ovm the sms beyond 

the distance of 3 marine miles from low-water mark an the main- 
1 and and islands respectively. 

2. That the miles referred to in the rodamation arc marine miles. 
3. ï31at t he  wliole of ari islmd whi ci! lies pnrtly within and pariiy 

witliout the 60 d e s k i t  belongs $0 the colony. 
4. Land not submerged nt ordinary high Itides, howetrnr m a l I  in extent, 

îs an islmd. 
5. Reefs attached to an ishnd and &y at ioxv water are part of the 

island . 
6.  Reefs defached from =y islamds and dry a t  low rv:tter qnly are 

no t klands. 
(S iped )  RTCHAW BAGGBJ,LAY. 
(SQned) JOHN K O L I ~ R ,  

A m e ~  45 

LETTER FliOM T m  UNDER-SECETARP OF STATE FOR THE 
COLONIES Di NOVEMBER 1536 TU S. COXE, ESQ., DEFININE 
TEE 330UEsTDARIES OF THE BRITISH SETTmMENT OF BELIZE 

Downing Street, 

Sir, 
1 am directed by the Secretary of Statc to acknowlcdge the receipt 

of your letteraf'the 17th instant, inquiring on J x h M  of t b  E-tem Coast 
of Central America Company, "what are the hundaries claimed by His 
Majcsty's Government for British Honduras or Belize", and 1 m t o  
acquabt you, in answcr, that the territory claimed l ~ y  the British Crown, 
as belonging to the British setaements in the Bay of Honduras, extmds 
fram tlie River Hondo on the North tto the River Sarstooii on the South, 
and as far West as Garbutt's Falls on the River Belize, and a h e  parallel 
to strhe on the River Hondo on the North, md the River Sarstoon 
on the South. The British C m v n  daims ah0 the waters, islands and 
Gays lying betwcen the çoast defined and the mesidian of the msternmost 
point of Lightbouse Reef. 

1 am, at the sanie tirne, to warn you that the p a t e r  part of the terri- 
tory in question has never been the subject of actual çuwey, and that 
parties ~ v h o  should assume the topography of the remoter tracts, and . 
especidy the course of the river,, u p n  the authsrity of maps, would 
in alI probability be led into error. 

I have, etc. 
çsegmaj G E O ~ G E  GREY* 



No. 1 

U?,Tl'ER FROM THE GOVERNOR OF BRITISH WQXDURAS TO 
T E  COLONIAL OFFICE. 

Governmed t House, 
Belize, 20th Derember, rggz, 

Sir, 
Witli referençe to tlie previous crirrespondei.ice ended with your 

,confidentid despatch of 11th October last. oii the subject, Bder nka, 
of the  territorial waters of British R ~ n d n m ,  1 have the lmnour to 
addres you regarding tlie mail stretch of high seas which is  show^ by 
the Admiralty chart mclosed in your confirlential deçpatch of 
agrd July t o  lie hetween the Island of Turneffe ancl the test of t he  col- 
ony. 1 enclose a tracing of the portion'of the chart sefcmd to '. 

2, The area betweeil the points A and B and Ç and D, i.e. between 
lines drarvn £rom Wmge Ca e t o  the south end of Chapd Caye and 
Caye Bakel hgh-hthnuse and &ory Caye mpeciively, has always heen 
regarded a ç  territorial mdtms. It has becn representcd ta me that the 
existence nf a çtretch of "higli seas", in the middile of the colony as it 
were, tvdi embarrass the customs in dealhg with vessels suspected 
,of transliipping cargoes of contraband goods for Imding on adjoining 
cayes or of other breaches of the Gustoms Ordinance in this arma, since 
it will be diffimilt to establish a vessel's position witli sufficiebr açcuracy 
t o  oMain a conviction. 

3- If it is passible to talrc any action to have the ama in question 
declared to bi: lvithin the limits of the territorid waters .;of the çolciny, 
1 shaIl be glad if it may be done. 

I have, etc. 

I 

REP1,Y OF THE COLONIAL OFFICE TO THE GOmRXOfi OP 
BRITISH HONDU.RAS 

Downing Street, 
3rd June, 1933- 

Sir, 
I have the honom to açknoivledgc the receipt of your confidential 

despatch of 20th Decernk, 1932, concerning tlrc possibility of deçlarhg 
a smztll sketch of tiigh scas Eying between the Ishnd of Tiirneffe and the 
  est of the colnny to be ivithin the limits of the territonal waters of 
British Honduras, and to inform you thaf this proposal has k e n  fuI1y 
considered in cmsultation with the Departments concerned. 
- 

Y o t  reprdircod. 



2. It is not clear on what grounds the two areas in qt~estion have in 
the past been regarded as territorial waters of the colilony. Whik the 
difficulties of the existence of a stretch of h g h  seas of this ilaiuse are fully 
appreciated, it is clear that them is na basis in international latv for 
claiming t hex  areas as territ~rrd waters, and that in fact to do so muid 
be contrary to the aççepted pollc of Nis Majcsty's Government as 
explained in rny çorhdential despatc i; of 23rd J uly, 5932. 'In these cii-cum- 
stances 1 feel sure that you will appreciate that in a matter of this kind 
local in twests must give way to the laqer in terests involved. 

1 have, etc. 
(Sig9Eed) C ~ r n m - L ~ m ,  

Whereaç i t is desirable to extend the boundaries of the colony of 13ritish 
Honduras 90 as t o  include the continental shelf contignouç to the coasts 
of t he  wlony : 

Now, therefore, ms Majesty, in purniance of the pmvers codersed 
upon Him by the Colonial Bonndaries Act, 1895 and of all other powers 
enabliizg Him in that behaIf, is pleased, by and with the  advice of His 
Prhy Council, t o  order, and it is hereby ordereü, as ffollows : 

x. niis order may be cited as the British Honduras (Alteration of 
Boundaries) Orcler in Council, x95o. 
2. The hundaries of the  colony af British Honduras are hereby 

exfended ta include the area of the continental sheld which lies bene+ 
the sea contigaous to the coasts of British Honduras. . . 

3. Nothing in this ordei s h d  be ELeerned to affect the character as 
high seas of m y  waters above the continental shelf and outside the  limits , 
of territorial waters. 

;4mnex & 

CHART OF BERMUDA ISLANDS 

[In sffiavaibe c o w ]  

[ 58 and 59 Tlct., c. 34. 
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Amex 49 

No, r 

[il'his letter w m  f ~ m  a~ o@iak im the L m  C~édl~d't~ Rrnaçla of tlta Treasacry 
SoLicitw's Dcpdment  to ün oficid ifi the P r i x  Brmch] 

TFeasury Solicitor's Departmen t, 
Law Courts Branch, 

I spoke te the Presidmf th& morning about the paragaph in his judg- 
ment In this case which yon will find at page j of the transcript whiçh 1 
retum. 

Dr. Fearce Higgins thought it memt that the Preaident had assmied 
to a Proposd that  the proper way of meastiring the h i t  of territorial 
waters in a bay, the headlands of which were 33 miles npart, was t o  take 
a Iine htxveen the twa hcadlands and to mesure fmm that, but the 
Presidmit says he laid down nothintg of the sort, that iio one hadcontended 
that this was the correct wap t o  measure such a rvide bzty, but he asswned 
the claimants' contention (kurLng of course the question of rneasuring 
frorn the two rocks) and that evea on that assumption the L s k k e ~  was 
outside the 3-milc limit, He did not feel inclined tci malce his judgment 
on this point an y clearer, but it rnigh t be better expressed. . < 

No, 2 

JUDGNENT 0'1; SIR SAMUEL EVANS I N  THE CASE OF TRE 
"LQIKXEN" 

Tlie PRESWENT ! This Norwegim vesse1 was çaptured by R.KS. 
C&Ui@e off t ha t  part of the coast of Xorway which Lies btlveen The - 
Naze and the TsIarid of Raiina. She was ccarrying a fui1 ~,2rgo of sulphur 
pyrites for Lübeck. SIE had been cnpged for months in  this trxffic to 
the knowledge of her owrlerç and mster ,  indced she had b e w  bought 
fram the former Danish owners for this very purpose. The Crown claim 
condemnation of the ~esçel  and cargo of absolute contraband as prize- 
I t  is not in dispute &bat if the capture took  ph^ outçide territorial 
waters, the ship and cargo me subject to condernnatian. 
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Thc Nonvcgian Governent  however have asked for an iilrrestigatiorr 
in this Cowt of tlrc allegation of the owners of the ship and cargo that 
tlie capture took place within the territorial waters of that kingdom. The 
owners themlves  could no*, according to Prize law, c l ah  relief or 
exemption on th i s  grouxld (see the B a m p  2 'Crehern PL, 206). But if 
the Norlvegian Governmcat put fortvard the case on Iwhalf of sirbjectc; of 
Narway, and established that at the material t h e ' ;  the capturecl or 
capturing ship was withui the territorial waters of the Statc, the ship 
ancl cargo would be released. 

The Court is flot called upon ta  decide in diis case whether the limit 
of territorial ivâters is 3 marin+ miles, or s m e  @&&ter distmce, from 
the coast. This has k e n  rendered unnecessary by reason of xn arrange- 
ment betwwn the Nomegian and British Governments, xvhi~h iç sum- 
marized aç iollows in a letter of the 22nù Nùvember, rgr6, written on 
behalf of the Gavernrnent of Norway to  the British Foreign Secretary : 

'"ihe Nonvegian Governrnent maintain a more extensive line 3s 
ta the limit of their territorial waters ; but, without abandonhg 
their principal point of view, they deem that  they in this çasc ought 
to lirnit themsehes t o  distuss the question whethei the vesse1 has 
been seized within a diistancr from the Norwegian mast of 3 miles 
or outside the 3-mile limit, as they are ajvare of the fact that in 
questions concerning neutrcility, they lrave nnt hifherto succeeded 
in obtaiuitig thc secognition of the GeUigerent Powers to the furtl-ier 
extension of Norwegian te r r i to r ia l  waters," 

Tt must be talcen that it was intended that the distancc rnentiuned was 
, 3 riautical miies. 

'J'his however s M l  leaves for determination by the Court the difficalt 
question of ivhat ought to  lx regarded as "the Nonvegian coast" from 
tvhich t h e  distance is to  be measured- It \vas contended that the glace 
where tlie ship was taptured was ncar a bay of encloçed waters, and tha t  
the lirnit w a  to  be taken from tlie line marking tlie seaiiwd edge of the  ' 
bay, This part of the cwdst, like most of the coast of Narway, i s  full of 
inden tationç, small i slunds, jutting rocks, and shoals. 

14%at is a bay, and wliat are i£s exact bmndmies or delimitations, 
has never hem decided as a matter of law. The subjcct h a  been discussed 

' in varions cases, some relating to  bellierent rights and othm to rights of 
fishing, or otiier proprietaty or jurisdictfonal rights. It is indeed in cath 
case a question of fact. Lord Blackburn said in'delivering the judgmeat 
of the Judicial Cornmittee of the Privy Gouncil in the "Conception Bay1 
case : "It does not appcar to their Lorclshfps that juriçts and tex-t-wsiters 
are agreed as to dimensions and configurations which, &part fmm other 
consideratioris, would lead to the conclusion î%at a bay is or is rrot a 
part of the  territory of the Statc possessing the adjohing cbasts ; a d  
it has never, that they can fincl, k e n  made the p u n d  of ;iny judicial 
determination." (The Direct United States Cable v. Anglo-Arnerican 
Telegraph Co., z App. Cases 394 at p. &O), 

In a recent case also in the Privy Çouncil (The Attorney-General for 
British Columbia v. Attorney-Gmeral for Canada, rgr4 A.G. 153) there 
is tri be f o n d  this passage in t h e  j udgment (art p. 174) ; "Their hrdships 
desire to point out that the 3-miie limit is something very diffe~ent from 
the namw-seas lirriit discussed by the older authorities, such as Selden 
and Hale, a principle which may be said t~ be now obso1et.c. The doctrine 
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of the zone cornprised in the former limit o ~ v a  its origin to cmparatively 
modern authorities on public international Iaw. Its meaning is stiU in 
çoi~trovefsy. Tlre questions raised thereby affect not only the Empire 
generally but ~ 1 s ~  the rjgli ts oi ioreip naf ions as against the C r o ~ n ,  and 
of t h e  subjects of the Crown us agninst rither nations in f0reig-n kerri- 
tonal waters. Un t il the PO WZB have adeclua tely discmwd and agreed on 
the meanhg of the doctriric at  a confercilce, it is not desirable that aliy 
~nuniçipal tribunal shoilld pronouncc on it ." 

If it were necessary in t h c  pr'rlimt case Eo lay d a m  a lule, it wntild be 
my duty to mdertake the  task no twi th s t ad in~ :  its difficulty, because I 
have tn admtnister internadonal law. But 1 d o  not think the riecmsity 
ariws, 1 am prepmd t o  assume for the purposes of this case, that the 
waters wmewhere bctween the Naze and Raurin Island or the main land 
off whidi it fies iç a 'bay", althozigli if Ilas no n m e  and has nevu 11ad 
one, so fm i-rç 1 know. But it remains t u  fix upon the lirre whiçli marks 
its seaward Ilmit, and from whicli the marine league which c le tmines  
the territorial rwtws is to bc measiil-ed. 

It hm bee~i suggested that the line sliould be dmm betweei~ "13ispen" 
and "Ystesteinen'-a distance of about 4+ rniies, whirli çould not possiblv 
be a correct o r  even convcnient cordïgurat~on of the "bay". "~ is~en ' " ;  
marely a tiiiy isalated piece of rock, on which it has l-ieen found useful 
to place a small obelisk as a day mark, "'Ystesteinen" is "another Iittle 
roçky fsland-a tiiiy little onc". 1 see no good r a o n  for taking theçe 
small rocks as defining the , m a t  lhe E no more reason than for taking 
the larger islands of lkla, nlZarko, AIlero, or S ~ u t h  Katland, Sir Erie 
Ricliards, who preseiited thc case fur tlre Norwegian Gc-rrcrnment, men- 
tianed the. two rocks above nxmed as passible extrtrnitics of the line, 
but iiis main argument was that the bay ~honld be rnarkccl from head- 
land t o  lieadland oa either side of it. In iny view it would be a iitis- 
dscription to cal1 these rocks l~eadlarids, and an error to liold tlid 
tl-iey marked the endosed waters or bay, 

Assumii~g as 1 have done for the purpos of th& case, that these waters 
form a h y ,  I think the headlands otight ta  be taken t o  be the Naze light 
on the East, and on the bVesf t he  head O€ the maidand off wliiclt Rauna 
Island lies at a distance of less tlian a milo. I take the Iine bettvecn these 
t ~ v o  points as rnarlting the bay. This Line is reaiiy rhe same as that  betweeii 
the Naze and Rama lights. Tliat is the most prac.tical and sensihie one 
to adopt ; and it is not unfair to the case prcscnted agdjnst: the Crorvn. 
1 may add tliat the thvo headlmds rneiitioned are about r3 rniIcs cliskmt 

.from estch other. The line being thus fixccl, the questions of fact rcmain 
to be investigated and determinecl whetlzer a-t the material times either 
the capturing or captured vesse1 was tvitl-iin or ciutside t h e  nautical 
miles of it. Tlzese deperid upoir the proper result of the tcstimoiiy of the 
rvi tnesses on ei ther side. The evidence must be tatecl by thme main 
considerations. Wliat set of witnesses were k t  qualified to  fix distances 
and positions ? Who had the best means nf doing that ? Who, in fact, 
made the ùest ùbservatians, or formed the most accurate estimates ; mcl 
what ~ltneçsek were the most ttastworthy and relirtble 7 The materiai ' 

times already seferrd to are those when the captni-itig vesse1 f irst  stcvtecl 
the opration of closing on the Lokkea and ordered her t o  stop ; and wlieii 
the Lahksn stoppsd lier engines in obedience to tha t  orcier. 'f̂ here was 
no substantial contxoversy in argument at tth Bar as t o  thesc being the 
matcrial t h c s ,  The nuthorities, which ii- does not ssem necessary to 



quote, sufficiently establish that. S m e  mittcism was made as to  tlie 
psitian oi  the Cw EEiupc in reference to temitorid waters beforr: any ar tion 
lilas taken. I do not accept it ; and therefore 1 do not propos? to  discuss 
it here. In coni~cction with tbat topic I will merely cite the following 
passage £rom the Commentaries of Mr. Chmcelior Kent (rzth d., p. 1x9, 
Vol. 1). 

"If a belligerent owncr ifioffmsively passes over a portion of water 
lying- wit hin n eut rd  j urisdiction, that f act is no t usually con sidered 
such a violation 01 the temitory as to affect and invalidate an ultwior 
capture made beyond it, Tlie passage of ships over territorial portions 
of the sea, is a thing less griarded tlian the  passage of m i e s  on Iand 
because less inconvmimt, and permission to pass over them is ~ o t  
usually required or asked. To vitiate a subsequent capture, the  passage 
must at least have beerr expressly retlised, ar the permission to pass 
obtained under false pretences." That passage is taken from the jndpent  
in the Twtx Gebroeders (3, Rob : 336) ; but t h e  leamed jurist adopt~d 
it as his own view ; and it appesrs, i f  1 may express my own v-iew, to 
be qnite sound. 

Upon the question of fact, I: propose t o  examine first in order the 
' 

testimoriy of the Lokfte~'s wlt.nesses. That was the earliest @ v a  h 
cornparing the evidence as to  the t h e s ,  it haç t o  be borne in mlnd that 
the time bgged and spolcen to  by the Nonvegians %as mid-European 
time ; and that by the naval officas, Greenwicli mean tirne. The mid- 
Europem t h e  is one hottr in advance of Greenwich mean time, so that, 
if the shifss' çloclrs othernise synchmnised, 4 o'clock on the L0hkm 
would be 3 o'dcck on the Cczllio#e. 

I take the rimes when the Callioe sigllted the bRJIien ta be about 
3.8 am. (G.M,T,) ; when the oviler to stop was given 3-10 a m ,  (G.M.T.) ; 
cuid when the urder \vas obeyed hy stapping the LoKKm's engins absut 
3-11 or 3.12 am,  (G.M.T.). The story of the L ~ K k e m  'may be taken to 
be& at 2.35 am, (iM.E.'r.) according to hm ship's t h e .  

Berthelsen, the secand afiçer, was fhen on watch; He said he took 
a four-point bearing of Lister Iight abeam, bearing N.E. by E. 4 E, and 
z$ miles off, t he  atent log sh~tvrng 80.5, Thc vesse1 was going at full 
speed, making g L ~ o t ç .  He could not staie his course when the four- 
point bearing \va3 taken cither than by saying: "It must have been 
South something-$,S.E. + E." He added that he was steering Zhen 
accordkg to the karings on the shore, but he W;LS "fairly sure of his 
four-point haring'" The weather was overcast and hazy. %rom Lister, 
the course set %vas S.E. 3 E. Whether that waS kept or not is another 
matter. According to  the statement made before th€ Consul hereinafter 
rnentioned, it was not. The next bearing he spok¢ of was at 3-10 (M.E.T.) 
when Rama liglit was abeam bearing N.E. 3 N. and two milcs away, 
The log showed 86. This kvas also obtaind by a four-point bearing. 
Shortly aftervvards he said he obtained a cross-bearing of Lister and. 
Lama lights. At the end of his watch, at 4 c'clock, the patent log was 
read at 93. At 4 o'clock he was relieved by Olssen, the chie£ offîcer. On 
the change of \vatch the second officer said he regorted to the chief 
officer that he had passed Rauna and gave him the distance of ttlie 
light, and the steering course (Qu~stio?as zqg-151). It is important ta 
note that Olssen said tht distance was s+ miles ( Q ~ s t i w a  zr7)-Qlssen's 
phrase was tlie "distance from the shore", but he must have meant off 
Rauna, as, the37 were t a W g  about it, and no other distance had ben  
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taken, nor w r e  they as ne= to m y  other part of the shore. This of 
 cour^ -\vould put the LsRTtfin another half mile furthw ont from the 
bay dong the whole Eine of her slleged course. 

Positions taken by four-point bearings are not satisfactory, of course, 
unless al1 the'factors, such as the courses, tides, md speeds, are atcusate. 

Aç to the courses, Bertfielsen, who waç on watch during the important 
tirnes, statd on oath, in the declaration made behrc the Consul at 
Newcastle in May 39~6, that t )~c  coune was "varying S,E, + 17." and 
ngain, "au courses and soundings were varying". Whether by sowidings 
he rneant bcarings oz soundings for depths does 11ot seem clear. 
. As t o  speeds, lw frequently vary ; and it is to be observed that t h e  
Zelzken's log nugktmed a speed of nine and three-ser7ent.h~ kno-ts an 
hour betweeri 2-33 and 3.10, and eight and twefrfths knots an hour 
bettveen 3-10 and 4 oklock. 

About five minutes after 4 the chief affi~er~sighted the British mar- 
ships. At this tirne' the Lokhea wciuld be 3 of a mile further t o  the S.E. 
t h m  the position rnarked Isy the officers of the Lwlthen at 4 o'çlock, if 
t h e  s p e ~ d  was g kncits, and 'over hvo-thirds of a mile if 84 h t a  This 
wodd -again place the b i z h e . i r  further out irom the fnnd thm alleged 
by her master. When the warshjpç were sighted the ckef oficer put 
tltc helm a-starboard, or hard a-starboard, and made torvards the shore. 
3t is a matter of fair observation, and t o  be ptoperly, but not of course 
too heavil y ,  wcighed, that if the ship was well within tmit~nal waters 
this action was not necessary, and was more consistent wîth her being 
outside them. Some time afterwardç, estimatecl by the LoKKcn's 
ivitnesser; at ro minutes-a timc which 1 t h k  is cansiderably exaggwsted 
-iZ was said the order t o  stop was given, The result of tht. evidence an$ 
o l  the statements made in t h e  afaresaid declaration is t l~a t~ thc  Lnkkew's 
engities wme stoppeil at once on receipt of the first signal, and aftw 
t h e  signal threatening lire tl~ey wcre put EnIl speed astern, 

' The interval between sightuig and these two çignds, acçording to 
the log of the Callaope, waç about 4 minutes, and this is more iikely to 
Ge true. Accordirig to the evidence of her master the Lokhex hnd travened 
twa d e s  und une cable £rom hm 4 o'clock position befwe she reached 
the place tvhere she was boarded. 

Taking her position at 45 ,  a? g Irnots speed whcn she was said t o  Iiaue 
sighted the British cruisers and to have starboarded, slie wodd have 
~eached the same place at a distane of x mile .f cables fsom where çhe 
left her course, and ~vuuld have sfarboarded nearly 6 points. Compdre 
tvith thk the evidence of Berthelsen, who was said ta have taken the 
distances ; he marked the c h a i  showhg that before the signal to stop 
w : ~  given the Lm/dlzen had traversecl a distance of T+ miles from the  
4. j okclock pqsitian, mrl had already turned about 8.1 points on the star- 
h a r d  helm before the order tu stop was given, ,In his evidence, how~ver, 
he said tlie ship Jid n ~ t  alter more than 4% ponts, i-e. from S.E_ + E. 
t n  E. bÿ- N. Bertlielsen also said in hk  evidenm that they steered for 
the shore because they wished a cross-beariiig to make sure that they 
were' inside the 3-mile lirnit. It does not appear that  any such cross- 
bearing was taken. 

Olssen in evidence çaid that when hc sarv the h t  signal Iioisted, the 
Lnkken was "2+ to 23 miles from the shore-24 at the mat". h his 
declaration before the Consul he had said when lrer engines were stoppcd 
in obedience to the Cdiiqûe's signal order, she was about half a mile 



fsom the shore. And the man at the hem, H a n e n ,  deda~ed that the  
L@k/~-m was ordered to stop, and did stop ; and that "the steamer was 
so near knd" that thcy were "afraid of ruming against the coast". 

The master of the Lakhm waç aroused from his bunk after the warships 
tvese siglitecl. Ris evidence was not lielpful. H.e çonfusert a message sent 
frorn the Calliope t o  the officcr on the Lahken after she was buarded: 
It Is clear that t h e  message w s  to glve the position-not al the Lulrkm, 
but oi the Calliqe, before the prize crew startecl with tlie capturd s h p  
for Kirkwall, T11r maçter said the position Liras intendeà to be th&* of 
the Ldi'the~t. But it is t o  be noted tliat it \vas a position r mile and 
3 cables S. by E. of ththat Lie had marked as that of his ship when boarded. 

It wriç said that the mas'ter pro tested t ha t  hc )vas within the tcsritorial 
waters aftcr the ship was bo:~r.rded. T t  is notewortl-ty that evmy time he 
relerrcd t o  this he s p l r e  in the prcscnt tcnse : "'We are within the  3-mile 
Jimi t.'" :I'liat at a~ iy  rate indicated Jiis vierv of lzer position &ter sh e had 
travdecl, wit1-1 a q-knot specd, ancl a heavy cargo, till she came to a 
stnndstill, and not whwi sl-ic mceivcd and obeyed the signal to stop. Ancl 
it is signifiçant that lie took no steps to asccrtain and establislr his posi- 
tion by cross-bearirings or o'rherwise, It may be that the LahRmts fificers 
had a general desire ta keep their vesse1 witliln the territorial waters, 
but it may also tvell be that they took no effective stepç ta do this, 
particularly in the very early rnorning with the overcast and hazy 
coiidition of the weather tkat prevailed, whicll made the  close skirting 
of the  coast in tha t  region risky and erilous. B 1 ilow proceed. to examine t he  evi eiice given by the British naval 
office~s. 

On duty off the Nonvegian coast, the 'Cnltiope-the cornmridore"s 
ship-ws accompaied by the Constla~tce aud the Camdts. 

They xt fisst steérned in line ahead and açtern. At 3 o'clock a m .  
(G.RI.T.) the commodore, Captaln Le Mesurier, RX,, ûrder~d the 
Coîtstaace a d  file Comas to spread abam to part iar Imk-out duty. 
'iî~e Cdl1iq.p~ r c m a i n ~ l  cl the shoretvard diili, 

Lieutenant Uoyd was on duty as the  navigating officer. At 3 o'diçk 
(G.M.T.) he fixed I-iis position by the rarrge-finder, and noted the Naze 
ligl~t bearii~g N. 25' E,, 8,000 yards away. Tlie Calliope was hauled in a 
little, ou n N. 15' W. course for a minute or so, and tvas then put on a 
N. 52" IV. conrse. The Ldilte~t was sighted sIiottly aftenuards-broad, . 
i,e. 3 tci 4 points, on the port bow, and about s miles away. The coni- 
modore, who was iri his cal~iri en the bridge, àt once received a report 
of tliis, ancl  immediately went out on the lower bridge. Using 1iZs glasses 
he saw the h k k m  and estimated her ta be I* to 2 miles off and 2 ta  
3 p0i11 t s  on the po1-k hniv. He observed her alter lier coiarse towards the 
land across the C~11iape's bom. She was then " d l  clear of the three- 
mile limit". Re wen t te tlie npper bridgr xnd got lier haring anc? name, 
alid hoisteci s signal for her t o  stop, at the same tirne altering Jiis coume 
to cut hcr off ; m d  as hc dicl iiot think she tvas obeying, lle, af ter a minu t e  
nr so, hoisted another signal : "Heave to,  or 1 will fire EL* you." The ps i -  
tions were no t fixed b the commodore persondly, but by his navigating 

. of ice rmdraage- f in re r .Rut thecommocloresa id tha t~ i tharang~-  Y 
huder the exact distance a n  be frxed with a h o s t  certainty, ac: one would 
expect on a British cruiser ; and he said he mas xbwlutely satisfid that 
the L B ~ ~ E J ~  was oubide the three-mile limit. After the Lakkm stopped 
in the water, a baarding puty .ruas sent on board, and about 3.47, the 





d the ~al l io$e  accordin2 to tlie note thnt had bem sent to Lieutenant 
. Milne by Lieu tenant Royd. Lieutenant Milne also stated that on the rvay 
' 

t o  Kirkwall, the master of the LokKen said that itlwas ratlier difficult to 
navigate near the coast iii the liazy'wmther that prevailed, ancl that at 
the time 01 capture he w s  furthcr out thân usual, 

This was not put to the master for the reasons that were explaineci. 
But I see na rmson to doubt tlie word of Lieutenaut Milne that this . 
statement mas made, and it fits in with the facts as in rny Yiew tliay 
existed. 

On the  tvhoIe of the case 1 ncçept the evidehce of the experiiced 
officm of the cnrisers as more tmstworthy and re1iable.fb.n tliat af the 
witnesses for the LclRke+t. 

1 have set out the circurnstmces i4 surh detail, nat bemuse I entertain 
any doubt as t o  the right conclusion, but out of dcference to the friendy 
neutral State of h'orway, whose Government h x  in its sovereign rights 
int~meried ta ask for an impartial investigation af the facts oii beball of , 

a Norwegian ship, dtliongh she ims admittedly engagecl on tliis voyage, 
as on al1 esl ier  ones, in c q i n g  contrabarid gmdç to the Grman 
Government to be used for the direct purpoçes of wax. 
On the only Lyissue xvhlch was, or could be raiscd, X pronomce without 

besitatien, thai: tlie evidenee has convincecl me that the capture, and al1 
the operations wkich immediateiy led to it, did not take place in the 
territorial waters of Nonvay, but outside the limits of such waters. The 
capture \vas tlierefcire not irregular. The resdt is that 1 ~condmn the 
ship and cargo as good and lawful p~ize. 


