REPLY SUBMITTED BY THE GOVERNMENT
OF THE FEDERAL REPUBLIC OF GERMANY

{Federal Republic of Germauy/Penmark)
INTRODUCTION

1. This Reply to the Counter-Memorial of the Kingdom of Denmark and
the Counter-tviemorial of the Kingdom of the Netherlands is submitted to the
International Courl of Justice by the Government of the Federal Republic of
Germany in pursnance of the Order of the Court, dated 26 April 19468,

2. This Reply hus taken into consideration that the dispute submitied to the
Court is in iis essence a dispute about the applicable law, the Partics being in
dissgreement whal principles and rules of international law govern the delirmi-
tation of the continental sheif between the Parties in the North Sez. Therefore,
the Federal Republic of Germany regards it to be the primary function of this
Reply to elaboratc and clarify the central legal issues of the dispute. For this
purpose, it does not seem necessary Or appropriale to answer any argument or
remark contained in the Counter-Memorial; it will be sufficient Lo take up those
facts, arguments, and remarks contained in the Counter-Memorial which are
relevant to the question submitted to the Court. It should, however, be made
clear that in so far as this Reply does not refer to certain facts, arguments or
retnarks contained in the Counter-Memorial, thereby the Federal Republic of
Germany does not admit or recognize those facts, arguments or remarks, The
Federal Republic of Germany reserves its right to return to any fact, argument
or remark contained in the Counter-Mcemornizl in the Oral Proceedings.

3, This being premiscd, the Federal Repoblic of Germany will not, in this
Reply, coomnent In detail on the additional facts and on the way in which the
facts and hislary ol the case have been presented in the Counter-Memorial,
One general rcmark, however, scems necessary: In Part I of the Counter-
Memorial which contains “an exposition of the relevant facts and of the history
of the dispute supplementing and correcting the exposition given in the Memo-
rial of the Federat Republic of Germany™ {Dunish Counter-Memorial, para. 3;
Netherlands Connter-Meamorial, para. 3), facts ure cecasionally presented in a
way which implics a certain legal interpretation not in accordance with the
facts. For example, the IDanish Counter-Memorig! states that the Federal
Rcpublic of Germany by its Proclamation of 20 January 1964 concerning ihe
German Conticenial Shelf had “endorsed™ the Continental Shelf Convention
{Danish Counter-Mcmorial, para. 35, p. 166, supra) and both Counter-Memori-
als state that in the Exposé des motifs accompanying the proposal of the German
Government for the Statute on the Continental Shelf of 24 July 1964 *, | . once
again the Federal Government of Germany acknowledges the Geneva Con-
vention as an expression of customary international law” (Danish Counter-
dMemorial, para. 24, n. 164, supra; Netherlands Counter-Memorial, para. 25,
p. 319, supra); both statements are not correct and misleading. This Reply will
revert to this point later in its legal observations (see para. 28).

4. Furthermore, one new fact deserves to be especially mentioned here:
the Kingdom of Denmark and the Kingdom of the Netherlands, on 1 August
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1967, have ratified the Agreement conceening the delimitation of the continental
shelf under the North Sca between the two couniries, that had been signed on
31 March 1966 (text and translation in the German Memorial, Annexes 14 and
14 A, pp. 133-138, supra). The Government of the Federal Republic of Germany
had declared that the arrangement made in this agreement cannot have any effect
on the question of the delimitation of the continental shelf between the Parties
izt the North Sea (¢f. German Aide-Mémoire, dated 25 May 1966, reproduced
in Annexes 15 and 15A of the German Memorial).

5. As the Counter-Memorial of the Kingdom of Denmark (hereafter ab-
breviated: Dan. C.-M.) and the Counter-Memorial of the Kingdom of the
Netherlands (hereafter abbreviated: Neth. C.-M.) are identical in their Part
11 conzaining the legal arguments, this Reply will refer to both of them simul-
taneously.

6. Consequently the present Reply is divided into the following parits:

Part I which contains additional legal arguments of the Federal Repubtlic of
Germany together with its observations on the legal position contained in the
Counter-Memorials of the Kingdom of Denmark and of the Kingdom of the
Netherlands;

Part If which contains the submissions to the Court as to what principles
and rules of international law are applicable to the delimitation as beiween the
Parties of the continental shelf in the North Sea, supplementing or replacing
the submissions contained in the Memorial;

Part 117 which contzains a single Annex,
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PART I. THE LAW

CHAPTER 1

THE PRINCIPLE OF THE JUST AND EQUITABLE SHARE
GOVERNING THE DELIMITATION OF THE
CONTINENTAL SHELF

7. The Counter-Memorial contends that the principle of the just and
cquitable share which, in the view of the Federal Republic of Germany,
governs the delimitation of the continental shelf, “lacks any legal content™
and “seems to be nothing less than a request to the Court to lay down that . ..
the delimitation of the contingntal shelf in the North Sea should be settled
ex aeguo er bono™ (Dan. C.-M., para. 37, p. 169, supra; Neth, C.-M., para. 32, p.
323, supra}. The Court will be well aware that the Counter-Mermorial by inter-
preting this principle in such a misleading way confounds the application of
general principles of law {Article 38 {1}, lit. f¢}, of the Statuie of the Court)
with & decision ex geguo et bono {Article 38 (2} of the Statute of the Court).

8. The Permanent Court of International Justice had made clear in the
Free Zones casc (Series A, No. 24, p. 10) what would constitute a settlement
ex aequo et bone outsido its competence:

*... even assuming that it were not incompatibie with the Court’s
Statute for the Parties (o give the Court power to prescribe a settlement
disregarding rights recognized by it and taking inte account considerations
of pure expediency only, such power, which would bz of an absolutely
exceptional character, could only be derived from a clear and explicit
provision to that effect, which is not to be found in the Spccial Agreement™,

A decision of the Court ex aeguo ef bono involves compromise, expediency,
conciliation, and evaiuation of conflicting non-legal interests; the settlement
may disregard existing rights, prageter or even contra legem, although general
considerations of justice may not be absent,

H. Lawterpacht, The Development of International Law by the Inter-
national Court, 1938, p. 213- “Adjudication ex aequo ef bono is 4 species of
legislative activity. It differs clearly from the application of rules of ¢quity
in their wider sensc. For inasmuch as these are identical with principles of
good faith, they form part of international law as, indeed, of any system
of law. They do so irrespective of the provisions of the third paragraph
of Article 38 which authorizes the Court to apply general principles of
law recognized by civitized States. On the other hand, adjudication ex
aeque ¢! bono amounts to an avowed creation of new legal rclations
between the parties.”

In the same sense:

Cf. Browniie, Principles of Public International Law, 1966, pp. 23-24;
U, Schewner, Decisions ex aeque ¢t bono by International Courts and
Arbitral Tribunals, International Arbitration, Liber amicorum for Martin
Domke, 1967, pp. 275-288.

The function of a decision ex aequo et one is to provide for a new adjustment
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of interests without deference to the rules of law, or if necessary under the
peace-keeping function of such a decision, for a ¢hange in the existing law.
Here, however, the Federal Republic of Germany is not asking the Court to
deviate from the existing rules of law or to apply special rules for the sake of
individual justive, bus to tell the Parties the law which should apply in the
controversy submitted to the Court.

9. The principle that each of the States adjacent to the continental shelf may
¢laim a just and equitable share thereof, docs not involve merely a settlement
ex aegio ef bonp because the term “equitable” is used and “equity” sometimes
is understood in the wider sense as connoting an ex geque ¢t bono settlement.
The principle of the just and equitable share, however, is meant here to be a
legal rule prescribing thal the share to be allotied to cach State should be
measured out “‘equitably™ Le., with impartial reason and fairness according
to the weight of all factors pertinent to the right of the State over the submarine
areas before its coast.

¢’ Connell, International Law, 1965, explains the meaning of the term
“equity™, as a juridical term, as opposed to the term “'ex aequo ¢t bono™
i this way: “An authorization to decide a question ¢x acquo et bonois
an authorization to decide without deference to the rules of Law, whereas
an authorization to decide on the basis of equity does not dispense the
judge from giving a decision based upon law cven though the law be
modified.” (Vol. I, p. 14.)

Brownlie, op. cif., pp. 23-24, similarly distinguishes “equity™ in the
English sensc as meaning the normal judicial function in applying gencral
principles of law, and “equity’ in the non-juridical sense of a settlement
ex aequo &t bono (e.g., as used in the General Act of Geneva, 1928).

That the principlc of the just and equitable share is not an empty formula,
has aiready sufficiently been demonstrated in Part I, Chapter III, of the
German Memorial where the more concrete criterja pertinent to the delimita-
tion of the continental shelf in the North Sca have heen examined in detail
{cf. Memorials, paras. 76-87, pp. 76-84, supra).

10. The principle of the just and equitable sharc as advocated by the
Federal Republic of Germany, belongs to the realm of the general principles
of law to which the international judge is authorized to recur in order to avoid
a non liguer in cases where there arc no rules of treaty or customary law at hand
which might be applied, or where these rules are so general that they need
supplementation. The doctrinary question whether the general principles of
law are a formal or merely a material source of international Iaw, can be left
aside here, because the Court is expressly authorized, by Article 38 {1},
lit. f¢), of its Statute, to apply not only treaty or customary [aw, but alsc
general principles of law recognized by zll nations for the legal solution of
controversies.

Cf, Lauterpacht, Symbolae Verzijl; 1958, Some Observations oo the
Prohibition of “Nen Liguet™ and the Completeness of the Law, pp. 196,
205: ¢, .. the Statute . . . In Article 38 elevated ‘general priaciples of law
recognized by civilized States’ to the authority of ane of the three principal
and formal sources of International Law—an apparent innovation which
in itself may not have been more than a declaration and affirmation of
previous practice. However that may be, that apparent innovation added
to the rcality of the prohibition of non figuet. Tt did so in two ways: in the
first instance, by making available without limitation the resources of
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substantive law embodied in the legal experience of civilized mankind—
the analogy of all the branches of municipal law and, in particular, of
private law—il made certain that there always would be at hand, if
necassary, a legal rule or principle for the legal solution of any controversy
involving sovereign States. Secondly, inasmuch as the principle of the
completencss of the legal order is in itsell a general principle of law, it
became on that gccount part of the law henceforth to be applied by the
Court.”

11. Today it is generally accepted that general principles of law recognized
by all nations form part of international law; they are the outcome of legal
convictions and values acknowledged all over the world, Some of them may
even impose themselves as having an inherent, self-evident, and necessary
validity.

Cf. Firzmaurice, The Formal Sources of International Law, Symbolac
Verzijl, 1938, pp. 153, 174-175.

It is submitted that the principle that each State may claim a just and equitable
share in resources to which two or more States have an equally valid title,
ranks among those general principles of law which might be regarded as having
such an inherent, sclf-evident, and necessary validity. Its quality in this respect
is evidenced, inrer alia, by the fact that the Counter-Memorial, while trying
to brush it aside on procedural grounds, does not dare 1o attack its legal
substance.,

12. It is the function of the principle of the just and equitabie share to
supplement the emerging law on the continental shelf. While it had been
gradually recognized in the practice of States that every coastal State has
ipso jure an exclusive right to the seabed and subsoil of the submarine areas
“adjacent” 1o its coast {cf. Articles 1 and 2 of the Continental Shelf Conven-
tion), generally accepted rules on the delimitalion of a continental shelf
adjacent to more than one State were, and still are, lacking. It had been shown
in Part 1I, Chapter I, of the German Memorial {¢f. paras. 29-38, pp. 30-36,
supra) that the practice of States as well as the authors of the Continental Shelf
Convention started from the premiss that any rule, method or formuia for
the delimitationt of a continental shelf adjacent to the coast of two or more
Statcs should apportion a just and equitable share lo each of these States.
That this was the raison &étre of the formulation of Article 6, paragraph 2,
of the Continental Shelf Convention, had been totally ignored in the arguments
put forward by Denmark and thce Netherlands in favour of the eguidistance
line.

13. Article 6, paragraph 2, of the Continenial Shelf Convention was but
onccautious stcpin the attempt tofind a formuta which might lead toanequitable
solution of the boundary problem; it is exaggerating to say that Article 6 had
already “‘translated this general concept into the more concrete criteria for the
delimitation of continental shelf houndaries™ {Dan. C.-M., para. 54, p. 175,
supra; Neth, C.-M., para. 49, p. 329, supra), because it offers no criteria as to the
circumsiances which allow the application of the equidistance line, or which are
50 “special’” as to Justify another boundary line. Therefore, it is not surprising
that the authors of the Continental Shelf Convention by a very wisg decision put
the agreement between the States concerned in the first place and thereby made it
an obligation for the Srates concerned to seek a setticment primarily by agree-
ment. What purpose should this provision serve if one side were allowed to start
negotiations from the ouiset with the pre-established argument that the equi-
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distance line is the only applicablo rule, without considering whether the equi-
distance line would provide an equitable result? By proposing the principle of
the just and equitable sharo as the controlling principle for the delimitation of
the continental shelf, the Federal Republic of Germany asks the Couri to
provide the Parties with a guiding line for the negotiation of an agreement.
If the Court felt able to add somc more precise criteria to guide the Parties in
the special case of the North Sea (like those submitted in Part 11, Chapter 11T,
of the German Memoriat; cf. paras. 76-87), it would certainly help the Parties
to reach agreement more easily.

14. In a further cfort to escape from the test whether delimitation by the
equidistance line would give each of the two Partics an equitable share of the
continental shelf in the North Sea, the Counter-Memorial makes the rather
artificial verbal distinction between the “delimitation™ and the “sharing out™
of areas of the continental shelf (Dan. C.-M., paras. 40 ef seq.; Neth., C-M.,
paras. 35 et seq.), although 1t is evident that any delimitation between two
States necessarily allots each of them a certain share of the shelf so divided.,
By alleging that the Special Agrecment {Compromis) “docs not request the
Court to decide what principles and rules of international law should govern
the sharing out . . . of areas of the continental shelf in the North Sea™ (Dan.
C.-M.. para. 40, p. 169, sspra; Neth. C-M_, para. 35, p. 323, supra), the Counter-
Mcmorial practicaily attempts to exclude the effect of an equidistance boundary
on the size of Germany's share from the considerations of the Court. Such a re-
striction of the Court’s competence cannot be read into the terms of reference of
the Compromis; moreover, it would unduly encroach upen the judiciat power of
the Court to decide the controversy between the Parties in the light of all rele-
vant factors. To show that such an interpretation of the Special Agreement
(Compromis) 1s inadmissible, it will be sufficient to recall the origin of the
controversy: it was cssentially the inequitable share of the continental shelf
altotted to Germany by application of the equidistance line that led the Govern-
ment of the Federal Republic of Germany to question the applicability of the
equidistance line as a suitable method for delimiting the continental sheif in
the previous negotiations between the Parties; it was upon this controversy
that the Parties decided to submit it to the Court,

15. Even assuming, as the Counter-Memorial docs, that the rule contained
in Article 6, paragraph 2, of the Continental Shelf Convention would be
applicable here, how could the question whether ““special circumstances™ in
this case prohibit the appiication of the equidistance line, he decided without
leoking into all the effects of the proposed method of drawing the boundary,
including the size of the share cach State could expect by the one or the other
method? Curiously enough, the Counter-Memorial ends its reasoning on this
point with the statement: “If il is necessary to look for a general concept
underlying the modern law tegarding the delimitation of the continenial shelf
Boundarics, this is. .. that in the case of two States fronting upon the same
continental shelf, the areas which are to be considered as appertaining to one
or the other are to be delimited on equitable principles” (Dan. C.-M., para. 55,
p. 175, supra; Neth. C.-M., para. 49, pp. 328-329, sapra; italics added). This
statement comes very c¢lose to the principal thesis put forward by the Federal
Republic of Germany; the only remaining difference between the Parties seems
to be that the Kingdom of Denmark and the Kingdoem of the Netherlands regard
the equidistance line, which is favourable to them, as an equitable solution of the
boundary question, while the Federal Republic of Germany, as 2 look on the
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map {see Memorial, p. 27, supra) will easily explain, cannot accept such a
boundary line as a “*delimitation on equitable principles”.

16, In view of the arguments put forward in the preceding paragraphs 7-15
it is respectiuily submitted that the Government of the Federal Republic of
Germany by introducing the principle of the just and cquitable share as the
controlling principle for the delimitation of the continental shelf Is sof asking
for a decizion ex aequo et bono but for the application of a principle of law.
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CHAPTER II

THE APPLICABILITY OF THE EQUIDISTANCE LINE IN THE
DELIMITATION OF THE CONTINENTAL SHELF BEIWEEN THE
PARTIES

17. The main legal issue between the Parties in the present dispute is the
question whether the delimitation of the continental shelf between the Parties
should follow the cquidistance line or not. The Counter-Memorial advances
various grounds, not always relevant to their purpose and sometimes inconsis-
tent with each other, why the Federal Republic of Germany must accept the
equidistance line as the boundary line of the continental shelf between the
Purties. These grounds may be summarized under the foilowing heads:

{a) the previous attitude of the Federal Republic of Germany towards the
Continental Shelf Convention in gencral, and the cquidistance line in
particular;

(b} the glieged general recognition of the equidistance line by States;

{c) the absence of special circumstances which would justify another boundary
line.

18. However, before turning to the specific arguments advanced by the
Counter-Memorial under these different heads, it would ssem appropriate to
make some general remarks on various lines of reasoning followed in the
Counter-Memorial which, in the view of the Federal Republic of Germany,
tead away from the ceniral legal issue.

Section 1, General Remarks on the Lines of Reasoning in the
Counter-Memorial

A. Source of the Obligation to Accept the Equidistance Linc

19. The Counter-Memorizal does not distinguish clearly enough betwseen the
intrinsic merits of the equidistance method on the one hand and the source of
obligation for a State to settle its boundary vis-3-vis its neighbour States by
application of this mcthod. The Counter-Memorial goes to great lengths to
demonstrate that the equidistance iine has found acceptance in the Continental
Shelf Convention and in State practice as a svitable method for drawing sca
boundaries; the Federal Republic of Germany, in its Mcmorial too, has already
recognized the merits as well as the shoricomings of the equidistance line, and
has not disputed the fact that in many cases the equidistance fine may be
regarded as thc most equitable boundary line (sce paras. 63-84, pp. 62-63, supra).
But there remains the question under what legatl title the equidistance line can
be immposed on the Federal Republic of Germany; here the Counter-Mcmorial
fails to prove its casc. Referring to the unilateral application of the equidis-
tance [ine by Denmark and the Netherlands vis-a-vis Germany the Counter-
Memorial contends that:

*, .. Denmark and the Netherlands having delimited their continental
shelf boundaries on the basis of generally recognized principles and rules
of law, these delimitations are prima facie not contrary to international
law and are valid with regard to other States . . . In the present case it is
not a question of Drenmark and the Netherlands seeking to impose a
principle or rule upon the Federal Republic; it is rather a question of the
Federal Republic’s seeking to prevent Denmark and the Wetherlands from



REPLY OF THE FEDERAL REPUBLIC OF GERMANY 397

applying in the delimitation of their continental shelf boundaries the
principles and rules of international law generally recognized by States”
{Dan. C.-M., para. 59, p. 177, supra; Neth. C.-M., parz. 53, p. 331, supra);
and later asserts a—
... general recognition by the international community of Article & as
expressing the rules of international law governing continental shelf
boundaries™ (Dan. C.-M., para. 100, p. 192, supra; Neth. C.-M., para. 94,
p. 346, supra},
But all these contentions beg the question, because they start from the unproved
assumption that Germany is bound to regard the equidistance Jine as an oblig-
atory rule of international law. The legal source of that obligation, however,
remains an open guesticn.

B. The Substance of the Alleged Rule of Law on the Delimitation of the
Continental Shelf

20. The Counter-Memorial is not very clear on the substance of the legal rule
which, in the view of the Kingdom of Denmark and of the Kingdom of the
Netherlands, should oblige the Federal Republic of Germany to accept the
principle of equidistance with regard to the boundaries of its contincental shelf.
The nceessary distinction between the method of drawing the boundary line
according to the principle of squidistance from the nearest points of each
coast, and the afleged rule of law which prescribes the application of this
method under certain or, as the Counter-Memorial interprets it, under nearly
all circumstances, is missing. In soms parts the Counter-Memorial asserts that
the equidistance line is the “general rule™ for the delimitation of the continental
shelf, thereby clevating the method to a veritable rule of law (Dan, C.-M.,
paras. 61, 72, pp. 178, 183, supra; Neth. C.-M., paras. 55, 66, pp. 332, 337,
supra). In other parts of its argument the Counter-Memorial tries to minimize
the serious objections put forward in the Memorial against the general appli-
cability of the equidistance fine, by pointing out that the rules of Taw to be fol-
lowed ars not the equidistance line pure and simple but rather the eguidistance
linc in combination with the speeial circumstances clause, the so-called “equi-
distance/special circumstances rule” {Dan. C.-M., paras. 91, 100, 111, 1i4,
pp. 190, 192-193, 196, 197, supra; Neth, C.-M.,, paras. 85, 94, 105, 108, pp. 343,
346, 349-350, 350-351, supre), which permit the consideration of factors
justifying another boundary line. On the one hand the Counter-Memorial tries
te impose the equidistance line like a generally valid rule of law on the Federal
Republic of Germany if the latter cannot “show why Denmark or the Nether-
lands should not be entitled to apply the generally recognized principles and
rules of delimitation™, viz. the equidistance line {(Dan. C.-M., para. 59, p. 177,
supra; Neth., C.-M., para. 53, p. 331, supra), while on the other hand it seems
10 come nearer 10 the view of the Federal Republic of Germany that each
case has to be tried on its merits whether the equidistance or another boundary
line would produce the most equitable result.

C. The Equidistance Line as a ““General Rule” for
Maritime Boundaries

2[. The Counter-Memorial regards the eguidistance line as the “gensral
rute” for all sorts of maritime boundaries (Dan. C.-M., paras. 61, 84-90, 115,
po. 178, 187-189, 197-1598, supra: MNeth. C.-M., paras. 55, 78-84, 109, pp. 332,
340-342, 351, supra) as if it had the same legal validity for all situations, ir-
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respective of whether the boundary line had to be drawn between adjacent or
opposite coasts, whether they were boundaries in straits, in waters near the
coast or in the wider regions of the open sea, or whether the delimitation was
made for the purposcs of customs and fishery control or for the division
of submarine resources. By treating the existing maritime boundarics alike the
specific factors relevent to the applicability of the equidistance line for delimiting,
continental shelf boundarics might be disregarded. This is in contradiction not
only to the practice of States but alse to the wording of the Geneva Conventions
on the Law of the Sea, It does not seem necessary to repeat all what has been satd
in this respect in the Memorial of the Federal Republic of Germany; it may suf-
fice to ask why Article 6 of the Continental Shelf Convention put the rules on
boundaries between adjacent and opposite coasts in different paragraphs
and why the impact of “special circumstances” is treated differently in Article 6
of the Continental Shelf Convention from Article [2 of the Convention on
the Territorial Sea (sec Memorial, para. 84, p. 62, supra), were it not from the
conviction that special factors had to be taken into account in each of these
distinct situations. If we examine the report of the Committee of Experts,
which playved such a great role in introducing the equidistance line into the
Geneva Conventions (see the text reproduced in Annex 12 of the Dan. C.-M,,
pp. 249-258, supra, and in Annex 7 of the Neth, C.-M.,, p. 377, supra), we see how
differently the Committee treats these situations. While for the delimitation of
territorial waters between opposite coasts the median line was adopted as a mat-
ter of coursc, for the delimitation between territorial waters of two adjacent
States there was a tharough discussion on various methods proposed, until the
equidistance line was adopted in the end with the reservation that “in a number
of cases this may not lead to an equitable solution, which should be then arrived
at by negotiation” (ibid., p. 258, supra and p. 377, supra, vespectively). Tt was
thought by the experts that these proposals might also be used for the delimita-
tion of the continental shelf, which guestion, however, remained outside the
terms of reference of the Committee. Therefore, the material submitted by the
Counter-Memorial in support of the equidisiance line does not always carry the
same weight, depending on the situation where the median or cguidistance line
had been used.

Section 2. The Attitude of the Federal Republic of Germany rowards the
Equidistance Line

22. The Counter-Memaorial pointedfy argues (Dan. C.-M., paras. 77-79, 99,
pp. 185-186, 192, supra; Neth. C.-M., paras. 71-73, 93, pp. 338-339, 345, supra),
that the Federal Republic of Germany -

{a) did not motivate its opposition to the Convention in the 1958 Con-
ference on the Law of the Sea with doubts as to the merits of the
equidistance principle;

{6} signcd the Continental Shelf Coovention on 30 October 1958 (one
day before the time-limit for signature expired} and thereby ™. ..
deliberately chose to associate ifself with the Convention™;

{c} accompanied its signature with a reservation to Article 5 of the Con-
vention in regard to freedom of fisheries, but **. | , made no reservation
nor any other form of declaration with respect to the provisions of
Article 6 concerning the delimitation of contincntal sheif bound-
aries™;

(d) did not voice . . . any objection or misgiving in regard to Article 6 of
the Convention in its Continental Shelf Proclamation of 20 January
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1964 or in the Exposé des Motifs accompanying the Bill to give effect
to the Proclamation™.

23, It is not altogether clear what legal consequences, in the view of the
Counter-Memorial, the Court should draw from thcse facts. The Counter-
Memarial does not apparently go so far as to assert that the signing of a
Convention subject to ratification in itself created an obligation for the Federal
Republic of Germany 1o accept the provisions of the Convention as binding
rules of international law. As the International Law Commission stated in its
commentary {0 Article 11 of its 1962 Draft on the Law of Treaties with respect
to the legal effects of signature:

“There is alse some authority for the proposition that a State which
signs a treaty ‘subject to ratification, acceptance or approval’ comes under
a certain, if sornewhat intangible, obligation of good faith subsequently to
give consideration to the ratification, acceptance ot approval of the treaty.
The precise extent of the supposed obligation is not clear. That there is no
actual obligation fo ratify under modern customary law is certain, bat it
has been suggested that signature ‘implies an obligation to be [ulfilled in
good faith to submit the instrument to the proper constitutional au-
thorities for examination with the view to ratification or rejection’. This
formulation, logical and attractive though it may be, appears to go
beyond any cbligalion that is recognized in State practice. For there arc
many examples of treaties that have been signed and never submitted
afterwards to the constitutional organ of the State competent to authorize
the ratification of treaties, without any suggestion being made that it
involved a breach of an international obligation. Governmments, if political
or economic difficulties present themscives, undoubtediy hold themselves
frec to refrain from submitting the treaty to parliament or to whatever
other body is competent to authorize raiification. The Commission felt
that the most that could be said on the point was that the Government of
a signatory State might be under some kind of obligation to examine in
good faith whether it should become a party to the treaty. The Commis-
sion hesitated to include such a mule in the drafr articles.” (UN. Doc.
AJ5209, Yearbook of the International Law Comumission 1962, Vol. 11, p.171,}

In its final 1966 Draft on the Law of Treaties the International Law Commis-
sion did not revert to this point; in Article 15, the Commission considered that
the only obligation incumbent on a State arising from signature subject to
ratification was ... to refrain from acts tending to frustrate the object of a
proposed treaty . . . until it shall have made its intention ¢lear not to become a
party to the treaty .. .”

Reports of the International Law Commission on the 2nd part of its
17th Sessicn and on its 18th Scssion 1966, U.N. Gen, Ass. Off. Rec,,
21st Session, Suppl. No. ¢ (Doc. A/6309 rev.), pp. 34-35.

Therefrom it follows that the liberty of a State not to ratify a convention it has
signed subject to ratification, or to ratify it only with such reservations as per-
mitted by the convention, remains unaffected. This being so, there can also
be no obligation on that Statc to regard the provisions of a convention it has
signed subject to ratification, as binding until it has expressed its consent to be
bound by ratification.

24. Although the signing of the Continental Sheif Convention could not
per s¢ create an obligation for the Federal Republic of Germany to regard the
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rule contained in Article 6 of the Convention as binding international taw, the
Counter-Memorial nevertheless attempts to have this act of the Federal Re-
public of Germany interpreted as contributing to the acceptance of that rule
as customary international law. The Counter-Memorial does not expressly say
so0, being content with the statcment that the Federal Republic of Germany by
signing the Convention without any reservation to Article 6 apparently has
found the provisions of the Convention, including Article 6, “‘acceptable™;
but from the context within which this action of the Federal Republic of Ger-
many is mentioned, it must be mferred that the Counter-Memorial wishes to
create the impression that the Federal Republic of Germany itself had, prior
to this dispute, recognized Article 6 of the Convention as an expression of
“‘general international law™.

25. Such an interpretation of the conduct of the Faderal Republic of Ger-
many must be strongly opposed. It would amount to an assertion that the Fed-
eral Republic of Germany had 1o take active steps to voice its opposition to the
cquidistance line during and after the Conference in order to prevent the equi-
distance mathod from becoming a rule of customary law binding on the Federal
Republic of Germany; it would attach to the signature of the Convention, or
even to the mere participation in the drafting of the Convention, a legal effect
equivalent to ratification. Whether a State taking part in a conference codifying
and developing international law, by its passive attitude towards certain rules
adopted at the conference, contributes to their irrecognition as international
law, depends essentially on the guality of such rules, Inasmuch as certain rules
adopred at the conference and incorporated into a law-making convention,
are meant to state and codify existing rules of customary or general international
law, aguiescence in the incorporation of such rules into the convention may be
interpreted as recognizing their customary law character, and continuous and
consistent opposition might be necessary to repudiate their customary law
character effectively.

Cf. International Court of Justice in the Norwegian Fisheriesr case,
1.C.J. Reports #9571, p. 131: *. _ . the ten-mile rule has not acquired the
authority of a general rule of international law . .. In any cvent the ten-
mile rule would appear o0 be inapplicable as against Norway as she has
always opposed any attempt to apply it to the Norwegian coast.”

If, however, certain rules adopted at the confercnce and incorporated into the
convention are purported to develop the existing law or to fill gaps in the law
caused by the emergence of new problems, a passive attitude of a State partici-
pating in the conference towards such a development cannot be interpreted as
an expression of gpinio juris recognizing such rules as alrcady binding custoim-
aty law, In such cases only the act of ratification or any other equivaient act
by which a State accepts the provistons of the Conventions as binding, and the
subsequent application of these rules by other States may become the basis of
new custom. As had already been sufficiently demonstrated in the Memorial of
the Federal Republic of Germany (paras. 46-53, pp. 50-57, supra) and as the
Counter-Memorial, too, had to concede: “No doubt, here are clements of
novelty in the provisions of Article 6 ... The provisions of Article 6 were
admittedly a new elemsnt grafted on to the continental shelf doctrine at
the Geneva Conference” {Dan. C.-M., para. 90, p. 189, supra; Neth, C.-M.,
para. 84, pp. 342-343, suprg). It cannot be denied that the rules on the
delimitation of the continental shelf, in particular the equidistance line in-
corporated into Article 6 of the Convention, were new rules which hitherfo
had nezither been applied for the delimitation of continental shelf bound-
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aries nor recognized as customary international law, although the Couater-
Memorial fibid ) tries to minimize their novel character by asserting that
the principle of equidistance had already been practised in the drawing of
other mariume boundarics. Because Article 6 was new intcrnational law,
the fact that the Federal Republic of Germany signed the Convention without
attaching a reservation to Article & could not be interpreted as an act of re-
cognizing the rules contained in Ariicle 6 as being an expression of customary
international law, or otherwise contributing to the emergence of new custo-
mary faw, as fong as the Federal Republic of Germany had not ratified the
Convention.

26. The attempt to exploit the action of the Federal Republic of Germany
in 1958 for asserting inconsisicncies in the German attitude towards the Con-
tinental Shelf Convention and, thereby, to weaken the German position in the
present dispute, cannot succeed, The German attitude at the Geneva Con-
ference cannot he properly appreciated in retrospect from the present dispute.
Ar.that time the Federal Republic could not possibly know that the Kingdom
of Denmark and the Kingdom of the Netherlands would go so far as to main-
tain that the acts of unilateral delimitation of their continental shelf areas by
the equidistance line “are prima facie nol conirary to interpational law and are
valid with regard (o other States” (Dan. C.-M., para. 59, p. 177, supra; Neth.
C.-M., para. 53, p. 331, supra} and to interpret Article 6 of the Convention
in such a way (see Dan. C.-M., paras. 126 er seq., pp. 203, supra, ef seg.; Neth,
C.-M., paras. 120 ef seq.. pp. 356, supra, et seq.) as to reduce the importance
of the reservation of *special circumslances™ practically tc nothing. Al-
though having preferrcd « rule that would have made sctticment by agree-
ment obligatory, the delegation of the Federal Republic of Germany voted
at the Committee stage with the mujority who were in favour of Article 6
of the Convention because (he German delegation regarded the rule con-
tained therein also as z workable solution, provided that its inferpretation
would pay due regard to s purpose, namely 10 reach an equitable solu-
tion of the boundary problem, and provided further that diflerences in this
respect would be submitted to arbitration. In 1958, the delimitation prob-
lem had not been the main German concern; it was the possible detrimental
effects of the Convention on the freedom of the high seas and on their ex-
ploitabiiity by all nations on ¢cqual terms, especially with regard to fisheries,
that caused concern and induced the German Government to accompany its
signature with a reservation to Article 5 of the Convention. Needless to say,
this did not preclude the Federal Republic of Germany from making additional
reservations to other Articles of the Convention in case of ratification, or from
opposing the customary law character of the equidistance line.

27. The fact that the Federal Republic of Germany decided to sign the Con-
vention in 1958 and even contemplated ratifying it in due course, does not
therefore seem to be inconsistent with its present position. At that time the
Federal Republic could still expect to come to an amicable agreement with its
neighbours on the delimitation of the continental shelf before its coast on equi-
table tines inasmuch as Article 6 expressly refers the Parties to a scttlement by
agreement in the first place. If the Counter-Memorial pointedly asks why the
Federal Republic of Germany did not proceed with the ratification of the Con-
vention {2an. C.-M., para. 26, p. 164, supra; Neth. C.-M., para. 27, pp. 319-320,
supra), the answer is quite simple: therc was no change of attitude on the part of
the Federal Repubiic of Germauny with regard to the concept of the continental
shelf as expressed by the Convention, nor was therc 2 change in the view of the
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German Government that if the North Sea continental shelf were to be divided
up between the North Sea States cach of them should be entitled to an equitable
share. What was new, however, was the insistence on the eguidistance line
as the only valid rule for the delimitation of the continental shelf, and the
reliance on Article 6, paragraph 2, of the Convention for this purpose by
the Kingdom of Denmark and the Kingdom of the Netherlands in the negoti-
ations taken up on the instance of the Federal Republic of Germany. These
new facts caused the Government of the Federal Republic to reconsider the
advisability of ratifying the Continental Shelf Convention as long as the inter-
pretation of Article 8, paragraph 2, is uncertain.

28. When the Counter-Memorial asserts that the German Federal Govern-
ment, in its Continental Shelf Proclamation of 20 January 1964, and in its
Exposé des Motifs 1o the Statute on the Centinental Shelf of 24 July 1964,
“acknowledges the Geneva Convention as an expression of customary inter-
nationallaw™ {Dan. C.-M., para. 24, p. 164, supra; Neth. C.-M., para, 25, p. 319,
supra), this is only partly correct. A careful reading of these instruments {repro-
duced as Annexes 10angd 11 of the Danish Counter-Memorial) would bave shown
that recognition of the customary law character of the provisions of the Con-
tinental Shelf Convention was limited tothe rules contained in Articles | and 2
of the Convention, according to which every State has ipso jure an exclusive
right to exploit the natural resources of the continental shelf adjacent to its
coast. Not g single word, however, appeared in these instruments on the delimi-
tation of the continenta] shelf which could be interpreted as a recognition of
Article 6, parsgraph 2, of the Convention or of the rules contained therein as
customary international law; on the contrary, the Proclamation expressly
dcclared that the delimitation of the German continentzl shelf vis-a-vis the
continental shelves of other States would remain the subject of agreements
with those States. This is wholly consistent with the legal position taken up by
the Federal Republic of Germany in the present dispute.

29. The Counter-Memorial ¢ven poes so far as to use the two treaties con-
cluded between the Federal Republic of Germany and the Kingdom of Den-
mark and the Kingdom of the Netherlands respectively which fixed the bound-
ary line in the vicinity of the North Sea coast and, by an additional Protocol
to the German-Danish Treaty, alse in the Baltic Sea, as precedents against the
Federal Republic because they allegedly follow the equidistance fine. In fact
the Germman-Netherlands partial boundary follows, in the greater part of its
course, the equidistance line, while the terminal of the German-Danish partial
boundary is an equidistant point (the only one on its course). Apart from this,
how can these treaties be used as precedents against the Federal Republic of
Germany or, as the Counter-Memorial later puts it, be regarded as “‘further
instances of the recognition of the rules contained in Article 6 of the Continental
Shelf Convention™ when the Federal Republic of Germany, upon signing these
treaties, made it clear that it did not recognize the eguidistance method as
determining the further seaward course of the boundary line?

Cf. Joint Minutes to the German-Netherlands Treaty of 4 August 1964
{reproduced in Annex 4 of the Memeorial}, Protocol to the German-Danish
Treaty of ¢ Junec 1965 (Annex 7 of the Mcmarial),

The Joint Minutes drawn up on the signatore of the German-Netherlands
Treaty stated that that Treaty constituted “an agreement in accordance with
the first sentence of paragraph 2 of Article 6 of the Geneva Convention .. .",
thereby referring only to one rule of Article §, namely scttlement by agreement,
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but deliberately leaving out the second sentence of paragraph 2 of Article 6,
which contains the eguidistance line. It therefore seems inadmissible to cice
these treaties as precedents or as instances of recognition of Article 6 or of the
equidistance line, and most of what the Counter-Memorial says in appreciation
of these treaties (Dan. C.-M., paras, 103, 105-110, pp. 193-194, 194-196, supre;
Neth, C.-M., paras. 97, 99-104, pp. 347, 348-349, saprq), is ircelevant here.

30, The German-Netherlands and German-Danish Treaties of 4 August 1964
and 9 June 1965, respectively, prove nothing more than the fact that the equi-
distance linc may be emploved for the delimitation of the continental shelves
between adjacent States in the vicinity of the coast where the direction of a
boundary line based on the equidistance method is not yet influenced by the
special configuralion of the coast so much as to cause an inequitable result.
The Federal Republic of Garmany has never denicd that the equidistance [ine has
its legitimate field of application (scc Memorial, paras. 63-64, p. 62, supra); there-
fore, consent to its partial application resp. application in the terminal point
by the above-mentioned treatics was not inconsistent with the legal position
taken by the Federal Republic of Germany in the present dispute. The treaties
could not, however, constitute precedents for the recognition of an obligation
to accept the equidistance line as the primary rule governing the delimitation
of the continentzl sheif,

31, The Counter-Memorial believes to have found an easy explanation for
the alleged change in the attitude of the Federal Republic of Germany towards
the application of the principle of equidistance in the southcastern part of the
North Sea:

“Indeed, it may he pcrmissible to wonder whether in 1964 it was con-
siderations ex aequo ef bono or a recently acquired knowledge that this
part of the continental shelf may hold grealer prospects of oil and gas
that led the Federal Republic to challenge the application of the equi-
distance Iinc” (Dan. C.-M., para. 153, p. 212, supra; Neth, C.-M,, para.
148, p. 365, supra).

The Danish Counter-Memorial accompanies its reference to German seismic,
gravimetric, and magnetic explorations within the eastern part of the North
Sea in 1957-1963 with the pointed remark:

... there is litile doubt that a therough picture of potentialities in the
German as well as in the Danish shelf areas had already been obtained™
{Dan, C.-M., para. 21, p. 164, supra}.

The Federal Republic of Germany does not wish to enter this kind of argument;
a few comments will suffice;

(a) as the Federal Republic of Germany has never recognized the applicability
of the principle of cquidistance in the North Sea and this attitude was
perfectly consistent with its past and present attitude towards the Con-
tinental Shelf Convention in gencral, these remarks in the Counter-
Memorial are irrelevant in this respect;

(6) the German explorations referred to by the Counter-Memorial couid not
possibly provide the Federal Republic of Germany with reliable informua-
tion about the existence of oil and gas deposits in the disputed area. Only
actual drilling as undertaken in 1967 under a Danish concession, might
have resulted in such information,

It should be added that while the German explorations were stopped on the
request of the Danish Government in the disputed area, the Danish Govern~
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ment granted drilling concessions in thal arca. This attitude is in line with the
unfounded claim upheld in the Counter-Memorial by the Kingdom of Denmark
and the Kingdom of the Netherlands, that a State could delimit its continental
shelf boundaries vis-a-vis other States unilaterally by application of the prin-
ciple of cquidistance.,

Section 3. Have the Rules Contained in Article 6, Pavagraph 2, of the Continenral
Sheff Convention Become Custonary fnternational Law?

32. The Counter-Memorial tries to prove that the equidistance line has 1o be
accepted by Germany because of the “. . . general recognitton of the equidis-
tance principle as & rule of law by States ...”" that has acquired the status of a
“general rule of faw” (Dan, C.-M., Chap. IlI, para. 60, p. 178, supra; Neth. C.-
M., Chap. III, para. 54, p. 332, supra). It is not wholly clear what the Counter-
Memorial understands by the term “general rule of law™ : does the equidistance
principle derive its legal force from its character as customary intcrpational law
or from its being a general principle of law which applies if there is no treaty or
customary law available? As the main arguments of the Counter-Memorial refer
to the practice of States, however, it must be assumed that ithe Counter-Memorial
wanis to assert that the rule comtained in Article 6, paragraph 2, of the Con-
tinental Shelf Convention, viz. “the equidistance line uniess another boundary
line is justified by special circumstances”, has become customary international
law and, therefore, binding on the Federal Republic of Germany.

Cf. also the Danish Counter-Memorial {para. 35, p. 166, supra) which
states that *“. . . all during the negotiations the Danish delegation upheld is
posilion that the Geneva Convention was a codification of international
customary law ..."”

33. In order to prove an obligation of the Federal Republic of Germany 10
accept the cguidistance line under customary inlernational law, the argumenta-
tion of the Counter-Memorial takes two different courses:

{a) that “the equidistance principle , . . was a principle which had already
received wide recognition in the practice of States in connection with
the delimitation of other forms of hoth maritime and fresh-water
boundaries™ {Pan. C.-M., para, 61, p. 178, supra; Neth. C.-M., para.
55, p. 332, supra);

{b} that the provisions of Article 6 of the Continental Shelf Convention
“which accept the equidistance principle 2s a rule of law* (Dan.
C.-M., para. 81, p. 178, supra; Neth, C.-M,, para. 55, p. 332, supra)
had found “*general recognition by the international community . .. as
expressing the rules of international law governing continental shelf
boundaries’” because the Convention had hecn ratified (or accepted}
and applied by States (Dan. C.-M., para. 100, p. 192, supra; Neth.
C.-M., para. 94, p. 346, supra).

Here again, the Counter-Memorial fails to distinguish ¢learly in its arguments
between the method which employs the principles of equidistance for the defimi-
tation of maritime boundaries, and the rufe contained in Article 6 of the Con-
vention which prescribes Lhe application of the equidistance methad under the
condition that no “special circumstances™ are present {see later, para. 76, p. 421,
infra), The occasional use of the equidistance method in the past, mostly in the
form of the median line, ducs not prove the existence of a ride of law 1hat mari-
time boundaries must be delimited according to the equidistance method, nor
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have States, by ratifving and applying the Convention, recognized that the
equidistance line is the only valid rule.

A. The Equidistance Principle in the Practice of States Prior to the Continental
Shelf Convention

34. 1t had never been doubted that the adoption of the equidistance method
for the delimitation of continental shelf boundarics by the International Law
Commission and by the Geneva Conference on the Law of the Sea constituted
a new development in international law, The Counter-Memorial, {00, does not
assert that the principle of equidistance, when it was incorporated into the
Continentai Shelf Convention, could be qualified as customaryianternational law.
Commenting on the view expressed by the German Memorial (para. 46, p. 50,
supra) that the use of the median line for certain water boundaries in the past
was not sufficicnt proof for a general recognition of the principle of equidis-
tance for the delimitation of maritime bounderies, the Counter-Memeorial admits
that “if is here not a question of establishing the equidistance principle as a
principle universally binding in boundary delimitation and, as such, binding
on the Parties (o the present dispute” (Dan. C.-M., para. 86, p. 187, supra;
Neth. C.-M., para. 80, p. 341, supra). The Counter-Memorial claims, how-
ever, that the existing practice of States 10 use the cquidistance method in
the form of the median line for certain lake, river and sca boundaries “can-
not fail to reinforce and consolidate” the character of the rules contained
in Article & of the Continental Shelf Convention as “generally recognized
rules of international law” (Dan, C.-M., para. 86, p. 188, supra; Neth.
C.-M., para. 80, p. 341, supra). Obviously this must be understood to mean
that such vse of the equidistance method by States, zithough hithertoe not
continental shelf boundaries, nevertheless had contributed to the transformation
of the ruies contained in Article 6 of the Continental Shelf Convention into
customary international faw, The factual and legal basis for such a contention
is lacking.

35. Before comumenting on the weight of the factual cvidence adduced by
the Counter-Memorial in support of its contention, it must first be questioned
whether the adoption by the Continental Shelf Convention of one of the various
methads that had hitherto been practised by States in drawing river, lake or sea
boundaries, could be regarded as a relevant factor in transforming that method
into a rule of customary international law. Obviousty the authors of the Con-
tinental Shelf Convention would not have framed the rules on the delimitation
of continental shelf boundaries without regard to the experiehce made with
such methods in State practice, and would not have chosen a mcethod which
they had not considered the most suitable for its purposc. A law-creating effect
in customary law, however, could be aitributed to the incorperation of the
equidistance method into the Convention only if that method was ¢hosen and
sanctioned by the Convention on the ground that it was the only one uniformiy
and consistently applied in the past. But, as the Counter-Memorial concedes,
there was no universal application of the equidistance principle, but only
“a considerable number of cases, in which the equidistance principle, chiefly
In its median linc form, has been emploved in the delimitation of sea, lake or
river boundaries” (Dan. C.-M., para. 85, p. 187, supra; Neth. C.-M., para. 79,
p. 340, supra) and “little cvidence in treaties or in the legislation of individual
States befors 1958 of lateral equidistance boundaries in sea areas .. .” (Dan.
C.-M., para. 88, p. 188, supra; Neth, C.-M., para. 82, p. 341, sapra). In view of
the divergent practice of States in the methods used to determine maritime
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boundaries, it can at best be contended that the authors of the Continental Sheilf
Convention regarded the equidistance method as one of the most practicable
and suitable methods, This s not sufficient to create an obligation under
customary international law to accept the equidistance method as the “general”
ar primary rule.

36. The weight of the practice on which the Counter-Memorial rclies, is
further reduced by the fact that the supposed “wide recogaition” of the equi-
distance principie is mainly restricted to boundaries in rivers, straits, channels
and coastal waters, The situation in these cases is not comparable to a situation
where boundarics have to be drawn through extcnsive maritime areas under
the high sca. However persistently the Counter-Memorial may refuse to admit
it, there can be no doubt that the function of maritime boundaries is not a mere
“delimitation™ of the maritime area each Staie controls, but also, if not pri-
marily, an equitable partition of the maritime area betwecn the States con-
cerned. When States resorted to the eguidistance method for the settlement of
boundaries in rivers, straits, channels or territorial waters between opposite
coasts, they did so because of the fact that the median line between opposite
banks or coasts normally apportions an equal share of the waters to each of the
two States. As precedents carry weicht only for comparable situations, this
practice cannot be regarded as relevant for other maritime situations where
such an equitable apportionment cannot be expected from the application of
the equidistance principle under all circumstances, The German Memorial has
amply demouastrated that It depends very much on the various coastal con-
figurations whether the equidistance method will effect an equitable apportion-
ment of the continental sheif areas between adjaceut States. It does not there-
fore seem admissible to regard boundaries in rivers, lakes, straits, channels or
territorial waters between opposite banks ot coasts as an expression of a prin=
¢iple which must necessarily be valid for all kinds of maritime boundaries.

37. In both Counter-Memorizls 2 number of *Boundary Treaties Delimiting
Continental Shclves” are listed as Annexes 13 (Dan. C.-M.) and 15 (Neth,
C.-M.) respectively under the heading “equidistance principle”. Most of the
boundaries are median lines in rivers, straits, channels, and territorial waters
between opposite coasts, and some of them are not true equidistance fines in
the full sense because only a limited number of points on the boundary have
been defined as being equidistant from certain coastal points. Seme of the
cases referred to require further comment:
fa) The Belgian bill, given under No, 12 is not a treaty at all (see para. 55

below).

¢b) Treaty No. 3 (Netherlands-Denmark) should not be quoted as a precedent
of international law in this context as its validity will entirely depend on the
ruling of this Court,

{c) Treaties Nos. 2 and 6 should aiso be ruled out as precedents for the
reasons given in paragraph 29 above.

{d) Treaties Nos, §, 7, 8, contain one or several points of equidistance which
are connected by straight lines; others provide for boundarics following
more or less precisely a general middle line (Nos. 1, 19, 11 Thereby it
might be suggested that equidistance and middlc lines are identical which
clearly they are not.

Observations to the individual treaties listed in Annexes 13 and 15 of the

Counter-Memorials are given in the Annex below, This compilation aims at 2

comprehensive survey of all treaties on the delimitation of the continental

shelves concluded s¢ far, in their historical order.
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38. The boundary treaties delimiting maritime areas other than continental
shelves listed in Annexes 13 and 15 of the Counter-Memeorials can be invoked
as precedenls of equidistance solulions to a very limited degree only. Besides
there is a considerable number of cases in the practice of States, where the
equidistance method has not been used ar all:

{a) The methods of delimiting the relatively narrow belt of the Territoria! Sea
need not be the same as in large submarine areas far off the coasis. So even
if the territorial waters of the majority of States were bounded by equidis-
tance lines—quid non—this would not prove that the same Staies have
agreed or would agree on the delimitation of their continental shelves in
the same way. But, as will be shown In section B of Annex bclow, the 14
treatics listed in the Counter-Memorial do by no means demonstrate
general agreement on the lateral delimitation of territorial waters one way
or ancther. Treaties Nos. 3, 4, 6, 7, 8, 9 should be disregarded for the
reasons given below whereas the remaining Nos. 1, 2, 5, refer to treaties
which are no longer in force, Nos. 1014 are based on other methods than
equidistance; quite a number might be added to them,

(b} As far as Fishing Zones are concerned if should be noted that the Federai
Republic of Germany has not ratified the European Fisheries Convention
to which reference is made under {C) of Annexes 13 and 15 in the Counter-
Memorials.

{¢) Rivers are even more unsuitable for comparison. Thalweg boundaries
which are often used in this comtext cannot be cited as an argument in
favour of the median iinc, The Thalweg corresponds to the main channel of
navigation which may or may not be situated in the middle of s river (or
lake respectively).

35, In view of the divergent practice of States it seems exaggeratcd to contend
that the cquidistance method had already, pricr to the Geneva Conference 1958,
found “wide recognition™ in State practice; its application had been mainly
limited to the “median line’* between opposite coasts, and it had not as vet
been employed at all for the definition of continental shelf boundaries. There-
fore, it 1s difficult to sustain that Article 6, paragraph 2, of the Continental
Shelf Convention which adopted the equidistance line as the rule to be [ollowed
“unless another boundary is justified by special circumstances™, did nothing
more than “‘consolidate™ an existing custom into a rule of customary law.

B. The Impact of the Continental Shelf Convention on the
Formation of Customary Law

48. One of the main arguments put forward by the Counter-Memorial in
support of the custemary law character of the rules contained in Article 6, is
that *“the fact, that 37 States have already taken the formal steps nccessary to
establish definitively their acceptance of the Convention can only be regarded
as a very solid evidence of the general acceptance of the Geneva Convention on
the Continental Shelf by Lhe international community” (Dan. C.-M.,, para. 92,
p. 190, supra; Neth, C-M., para. 86, p. 343, sapra). The picture, however, would
be incomplete, if the tollowing figures were not added: 85 States attended the
Geneva Conference, 45 of them signed the Convention, 21 of the signatories rat-
ified the Convention; 9 States that had attended but not signed the Convention
within the prescribed time-limit and 7 new States accepted the Convention
later; 10 years after the Conference the majority, among them gquite a
number of important States with a sea coast, have not yet accepied the Con-
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vention as binding. Among the signatorics there are 7 island-Siates and
5 landiocked States; in view of these figures the acceptance of the Convention
Jdoes not seem to be so impressive as the above statement in the Counter-
Memorial might indicate.

41, Apart from the fact (that the present number of ratifications and ac-
ceptances cannct yet be gualified as 2 “general acceplance of the Geneva
Convention on the Continental Shelf by the intermational community™, the
more the general question poscs itself whether, and if so under what circum-
stances, a multilateral “law-making’ convention may, at the same timc,
create customary law, Some briel remarks are nocessary in this respect.

42, There is some legal opinion to the effect that an international conference
for the codification and development of international law, open to all States or
at least to all Members of the United Nations and its specialized agencies,
should be regarded as some sort of a “quasi-legislative” body of the inter-
naticnal community. It is contended that the rules of law adopted at such
conferences and incorporated into “law-making” conventions are an expression
of the general law on the subject and, therefore, binding on all States whether
they have formally subscribed to them or not.

Waldock, Recueil des Cours 1962, I1, p. 83, writes with respect to the
Continental Shelf Convention:

“It can alrcady be prophesied with some confidence that ultimately it
will be very diflicult for any State, whether it has subscribed to the con-
vention or not, to resist its foree as an expression of the general law on the
subject.”

Such a docirine if generalized and indiscriminately applied, can be rather
dangerous. It must be rejected because it tends to confuse the conditions for the
creation of treaty and customary jaw.

Waidock (loc. cit) too, is very careful in formulating the conditions
under which a law-making convention may develop into customary inter-
national law: “Its text, which will usually have heen adopted by something
like two-thirds of the international community, is both a well-considered
and an ‘olficial expression of gencral opinion in regard either to the
existing law or the desired law on the subject, A text having, apparently,
such a large measure of general support is inevitably invested with a
certain persuasive authority, although it may lack the authority of a
legally binding instrument. Much then depends on the subsequent reaction
of States. if a certain number definitely manifest their rejection of the treaty,
it may come into force for rhose States which accept it but never achieve the
status of general law. More frequently, however, States merely fail to com-
mit themselves to the treaty and kecp their position open as to its vltimate
acceptaike by them. It is then that the persuasive authority of a general
treaty may gradually work its provisions mto the fabric of customary
law" (italics added),

43, If States conclude a [aw-making convention, they create, by ratifying
1, 4 contraclual obligation among themselves to the effect that cach of them
has to apply the rules contained in the convention. They are, however, not
exercising a mandate to *legisiate” for the whole international community, for
which they would require express authority. If an oblipation to apply the
substantive rules of the convention is also 1o be incumbent on States that have
not yet ratified the convention or did not even attend the conference, it would
need some legal basis other than the convention. Such a basis counld be found
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only in the long accepied conditions for the formation of customary intcr-
national law: practice coupled with the recognition that such practice should be
the law. Therefore, if it is contended that rules adopted by a law-making ¢on-
vention are generally binding on all States, it must be shown either that these
rules were already customary law at the time the convention was concluded, or
that also the Statcs not bound by the convention consistently apply these rules
in practice.

44. While it 1s generally admitted that a State’s legal title to the continental
shelf before its coast had already found general recognition by the international
community, when the Convention was adopted, specific rules on the delimita-
tion of the continental shelf between two or more States adjacent to the same
continental shell have not vet been generally recognized. Neither in the discus-
sions of the International Law Commission nor in the debates of the Geneva
Conference on the Law of the Sea were the rules now contained in Article 6,
patagraph 2, of the Convention on the Continental Shelf introduced because of
their already being customary international law, but were rather proposed on
the ground that they might constitutc a workable solution of the boundary
problem on equitable lines. The Counter-Memorial has devoted many pages to
demonstrating that the equidistance line had been advocated not as a “sub-
sidiary”, but as the “primary”™ rule for delimitation, but it could not cite any
opinion which had justified this proposal on the ground that the principle of
equidistance had already the force of binding customary law. Therefore, the
incorporation of the equidistance method into the Continental Shelf Conven-
tiont could not per se create, over and above the treaty obligation Bowing from
the formal acceptance of the Convention, a customary law obligation for other
States.

C. The Legal Effect of the Reservations to Article 6 of
the Continental Shelf Convention

45, The necessity 1o distinguish clearly between treaty and customary law
obligations becomes even more evident if the legal effect of reservations to the
Articles of the Continental Shelf Convention is considered. The German
Memeorial had already pointed to Article 12 of the Convention which permitted
reservations to all Articles with the excepiion of Articles 1-3, and had stated
that this was evidence of the fact that the members of the Convention, by
permitting reservations (o some Articles, including Article 6, had recognized
that these Articles did not constitute customary international faw; otherwise
they would not have been able to authorize States (o “contract cut™ from the
ruies contained in these Articles. The Counter-Memorial {Dan. C.-M., paras.
80-83, pp. 186-187, stpra; Neth. C.-M., paras. 74-77, pp. 339-340, supra) iries
to minimize the validity of this argument by asserting that even in the case of a
codifying convention reservations were permitted, mainly for the purpose of
facilitating the general acceptance of the convention and that:

*the fact that reservations to Articles 4-7 were not excluded by the Confer-
ence in no way implies that these Articles were not considered to be an
integral and importanot part of the Convention” (Dan. C.-M., para. 82,
p. |86, supra; Neth., C.-M., para. 76, p. 340, supra).

This counter-argument does not touch the crucial point. Even if in some cascs
reservations were made or permitted to codifying provisions or to other
“important” provisions of a law-making convention, this does not allow of
the reverse argument, namely that express permission to formulate reservations
is irrelevant. It is an indisputable fact that the Continental Sheif Convention
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makes a clear distinction between those of its provisions, to which reservations
are permitted, and others, to which rescrvations are not permitted; this dis-
tinction rust have some legal significance, at least it is evidence that the
authors of the Convention regarded the two categories as not having the same
quality.

46, The crucial issue in the present discussion is not the question whether
the Article to which reservations arc permitted contains rules that were afready
customary law (which had already been denied), but rather the question whether
the Article should creafe generally binding law by the mere fact that the
Convention had been accepted by a sufficient number of States. This cannot
be the case for the simple reason that a rule contained in an Article of the
Convention to which reservations are permiticd and reservations have already
been made by States parties to the Convention, could not at the same time
become binding on other States not parties (o the Convention which had not
been in a position to contract out of such a rule, Therefore, the theory that a
multilateral law-making convention may create generally binding law cannot
be sustained with regard to those provisions of the Convention tc which
reservations are expressly permitted; States that have not become parties to
the Convention will be bound by the rules it contains only if they have accepted
them by customary application.

Section 4. State Practive Since the 1958 Geneva Conference

47. In order to prove that the rules contained in Article 6, paragraph 2, of
the Centinental Shelf Convention had now hecome customary law, it would
have boeen necessary to show that this rule had becn practised as law also by
States which had not or not vet accepted the Convention formally, The
Counter-Memorial alleges that—

“the practice of States since 1958, with the single exception of the Federal
Republic’s position in the present case, gives solid support to the recogni-
tion of Article & as the expression of the general rules of international law
governing continental shelf boundaries today” (Dan. C.-M., para. 100,
p. 193, supra; Neth. C.-M., para. 94, p. 346, supra),

and that “there is abundanl evidence in State practice since 1958” (Dan.
C.-M., para, 111, p. 196, supra; Neth. C.-M., para. 105, p. 359, supra}, for the
general recognition of the rule that the principle of equidistance applies unless
another boundary is justified by special circumstances.

However, looking through the cases cited by Counter-Memorial to this
effect, it is difficult to understand how this practice could be characterized as
“abundant cvidence™; on the contrary, the practice since 1958 shows that
neither the States that had become parties to the Convention nor the States
that had remained outside the Coavention have shown much enthusiasm to
rally behind the concept that the cquidistance line was the primary or general
rule.

48, In this context the Counter-Memorial has taken great pains to point
out that it is not the equidistance line pure and simple that in its view should
be regarded as ‘‘general international law”, but rather the principle of cqui-
distance quatlified by the exceplion of special circumstances justifying another
boundary line. Despite this qualification, which has not much importance in
view of the narrow interpretation given io the Counter-Memorial 1o the
“special circumstances™ clause (see below para, 68 of this Reply), there still
remains, however, the main ¢ontention of the Kingdom of Denmark and the
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Kingdom of the Netherlands that the equidistance line should be the “general
rule”, Le., should normally apply if no agreement on another boundary line
is forthcoming. The entire argumentation of the Counter-Memorial oscillating
between dcfending the equidistance rule pure and sitmple and defending the
so-called “‘equidistance/special circumnstances rule”, leads to the thesis that a
State may unilaterally apply the equidistance method vis-3-vis anclher State
if the latter cannot convince the former that there are special circumstances
necessitating another boundary line.

49, If this is the interpretation of Article 6, paragraph 2, of the Continental
Shelf Convention by the Kingdom of Denmark and the Kingdom of the
Netherlands, the Counter-Memorial should have adduced evidence to the
effect that such a paramount role of the equidistance line had been recognized
by the international community. For this purpose, it was not sufficicnt to show
that States have in a number of cases—mosily between opposite coasts - -
applied the principle of equidistance; it has been neither doubted nor contested
by the Federal Republic of Germany that the equidistance method may be
applied For the delimitation of the continental shelf if it leads to equitable
results. To sustain the argument that the rules contained in Article 6 had
become customary infernational law, the Counter-Memorial should have
shown that the eguidistance method was applied in recognition of an ebligation
to apply that method as the “general rule”™. There is, however, no evidence of
such a practice.

50. The Counter-Memorial argues that the reservations which had been
attached by France, Iran, and Venezuela to Article 6 of the Coavention could
not be interpreted as a “‘gemeral objection or reservation with respect of
Article 6™, their sole object being to invoke the exception of *“special circum-
stances” in certain areas before their coasts; the Counter-Memorial then
continues that “by invoking the exception of ‘special circumstances’ included
in Article 6, the States... concerncd cxpressly recognized the validity, and
claimed the benefits, of the provisions of that Article™ (Dan. C.-M., paras. 97-
98, pp. 191-192, supra; Neth, C.-M., paras. 91-52, p. 345, supra}. This is a clear
misinterpretation of these reservations and of the purpuse they shouki serve. If
by these reservations the above-mentioned Siates wanted simply to declare that
they regarded “‘special circumstances” as being present in the defined areas be-
fore their coast but did not want to exclude that Article 6 might be invoked
against them if their view were not recognized, they would not have needed
the instrument of reservation. The very purpose of these reservations was
to preclude other States from invoking Article 6 and claiming the equidis-
tance linc if *special circumstances” were not recognized. The three States
wanted to exclude any claim to an equidistance boundary within thc defined
areas in reliance on Article 6. Thercforc, these reservations are certainly
not a recognition of the primary role of tho cquidistance principle; on the
contrary, they go to show that the rules contained in Article 6 were not
thought acceptable within the areas defincd because Article 6 might be inter-
preted as it is in fact done by the Counter-Memorial, in a way which establishes
the principle of equidistance as the **general rule™.

51. The other three cases cited by the Counter-Memorial, the Island of
Malta Act 1960, the Sovict-Finnish boundary agreement of May 1963, and
the German-Danish Protocol on the boundary in the Baltic Sea of June 1965
concern median lines between opposite coasts and are thercfore likewise not
evidence of the general applicability of the principle of equidistance. In the
Protocol on the continental shelf boundary between Germany and Dennark
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in the Baltic Sca (which as a look on the map will show, is a boundary between
opposite coasts from jis start in the Flensburger Forde), Il is expressly stated
that only “coasts which are opposite cach other™ are concerned and contains
an agreement that in this respect “the boundary shall be the median line” (see
German Memorizl, Annex 7 A, p. 113, supra}; in addition, a special reservation
has been expressed in the Protocol by both Parties as to their divergent legal
standpoints with respect to the delimitation of the Continental Shelf of the
North Sca. In contrast to the impression created by the Counter-Memorial,
the Protocol can neither be regarded as & precedent for the general applicability
of the principle of equidistance nor as & recognifion by Germany of the rules
contained in Acticle 6 of the Continental Shelf Convention. The fact that no
other cases could be cited than onc unilateral declaration and two agresments
on median lines, fortifies the legal position of the Federal Republic of Germany
that the equidistance line in the form of the median line may be acceptable
as an cquitable solution of the boundary question, but that there is as yet no
evidence of a general recognition of the principle of equidistance im other
geographic situations, in particular in situationswhere a boundary has to be
drawn through maritime areas before the coast of States which are adjacent
to each other or surrcund an enclosed sea.

52. In the last resort the Counter-Memonrial relies on the treaties that have
been concluded on the delimitation of the continentai shelf in the North Sea.
That the “partial boundary” treaties concluded hetween the Federaj Republic
of (Germany on the one hand and the Kingdom of Denmark and the Kipgdom
of the Netherlands on the other, cannot bc invoked as precedents against
Germany in support of the customary law character of the rule contained in
Article 6 of the Continentat Shelf Convention, has already been clarified
{see above paru. 29); despite its efforts to interpret also these treatics as cvidence
of “. .. the determination of continental shelf boundaries in the North Sea by ap-
plication of the principles contained in Article 6. . . (Dan. C.-M., para. 110, p.
196, supra; Neth, C.-M., para. 104, p. 349, supra), the Counter-Mcmorial is
unable to disguise the fact that both treaties had been concluded on the
understanding that the Federal Republic of Germany thereby does not
recognize any obligation to apply the principle of equidistance for the
further -scaward—course of its continental shelf boundaries in the North
Seca. Therefore, these treaties cannot be regarded as precedents for the
customary law character of the rules contained in Article 6, paragraph 2,
nor do they “reflect™ these rules (ibid.). It is not rclevant here that these
treaties use partially resp. in the terminal of the boundary the equidistance
method; the only relevant point 1s whether this had been done in recogrition
of an obligation, equivalent to the obligation in Article 6 of the Convention,
to apply the equidistance method. In view of the circumstances under which
thesc treaties were concluded and in view of the express reservation as to the
further course of the boundary (see Memorial, paras. 16, 18, 60, pp. 21, 22,
60-61, supra), this must certainly be answered in the negative. On the other hand,
it was not inconsistent with the present position of the Federal Republic of
Germany 10 agree with its neighbours on an cquidistance boundary where
both sides considered it to be equitable in the vicinity of the coast up to a
distance of some 25-30 nautical miles.

53, The other treatics between Denmark, Great Britain, the Netherlands,
and Norway, which apply the principle of equidistance in the North Sea, do
not prove anything that could be used to support the thesis of the Counter-
Memorial,
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All these treaties concern boundaries between oppositc coasts, whore the
median line, in the absence of islands influencing its course, normally divides
the maritime areas between the opposite coasts into nearly equal parts thereby
ascribing to cach party a just and equitable share. In addition, the Federal
Republic of Germany todged legal protests against the treaties between Den-
mark, Great Britain, and the Netherlands, on the ground that they imply that
the continental shelf of the Federal Republic of Germany is limited vis-a-vis
its neighbours 10 an area embraced by equidistance boundarics.

34. In consequence of the repeated protests and reservations made by the
German Government it was known to all North Sea Siates that the Federal
Republic of Germany did not recognize the principle of equidistance as appli-
cable for the delimitation of its continental shelf, If it was permissible for the
parties o the Continental Shelf Convention, to exclude, by way of a reservation
vnder Article 12, the application of the principle of ¢quidistance to certain
areas before its coast, as did France In its reservations with respect to cerfain
parts of its Atlantic and North Sca coasts, why should Germany be forbidden
to make a similar declaration with respect to the continental shelf before
its North Sea coast? If Germany were obliged, as the Counter-Memorial
contends, to accept the rules contained in Article 6 of the Convention as
customary ioternational law, this obligation could evidently not be more
stringent than for States which have ratified or accepted the Convention, but
may attach reservations to Article 6 excluding the applicability of the equi-
distance principle for certain maritime arcas before their coasts,

55. The reference to the propasal of the Belgian Government for a statute
on the Continental Shelf of Belgium is a very weak precedent. Apart from the
fact that it is at present only a proposal without the force of law, it is certainly
within the discretion of any State to adopt the principle of equidistance for
the delimitation of its continental shelf vis-3-vis its neighbours if it considers
such delimitation equitable, It does not follow from the Exposé des Motifs of
the Belgian Government which accompanies the proposal, that the Beigian
Government had chosen delimitation by the principle of equidistance because
Belgium is obliged to accept this mode of delimitation.

Section 5. “Propinguity” and Equidisiance

6. A further argument put forward by the Counter-Memorial in support
of the principle of equidistance is the concept of “propinquity”. At first sight
this appears to be a new argument but in reality “propinquity” is but another
aspect of the principle of equidistance. The Counter-Memorial argues that the
equidistance line is an expression of the concept that a State should have
jurisdiction over those maritime areas which are closer 1o its coast than o any
other State, 2nd thus is based on “propingquity” (Dan. C.-M., paras. 88, 113, pp.
188, 197-198, supra; Ncth. C.-M., paras. 82, 109, pp. 342, 351, supra}. If this ar-
gument is meant to be an additional justification for making the equidistance
line the general rule for the delimitation of the continental shelf, it presup-
poses that the Counter-Memorial regards the coneept of “propinquity”
as a generally recognized legal principle to the effect that amy maritime
area which is closer to a point of the coast of a State than to any other coast
should come under the jurisdiction of that State. In this way, however,
the argument is only a repetition of the preleasion that the principle of
equidistance is a generally binding rule, because “propinguity” is but an-
other aspect of “equidistance”. Eguidistance boundaries are per defini-
tionem constructed in such a way that the whole arc embraced by equidistance



414 NORTH SEA CONTINENTAL SHELE

boundaries must, by geometric necessity, be closer to one coastal point of that
State than to any other coast. Thus, the concept of “propinquity” advocated
by the Counter-Memorial, is no further justification of the principle of equi-
distance; it only puts the same question in another way; Is it a rule of inter-
national law that the distance from the coast should be the only criterion for
the allocation of maritime areas to one or the other State?

57. The Counter-Memorial attempts to draw some support for its theory on
the general recognition of the concept of “propinquity” from the term “adjacent”™
in Article 1 of the Continental Shelf Convention. As the first Articles of the
Convention recognize that each coastal State possesses an ipso fure title to the
submarine areas “adjacent” to its coast, the Counter-Memorial argues that
“by cogent reason” it followed from this definition ““that areas nearer to one
State than o any other State are to be presumed to fall within its boundaries
rather than within those of a more distant State” {Dan. C.-M., para. 115,
pp. 197-198, supra; Neth, C.-M., para. 109, p. 351, supra). The Counter-Memo-
rial relies heavily on this theory, when at the cod of its arguments it defends the
application of equidistance boundaries against Germany by stating that “the
sovereign rights of a Statc over seaz areas are, in principle, limited in space
to areas zll points of which are nearer to its coast than to that of any other
State, because it is these areas which are truly “adjacent to its land” (Dan.
C.-M., para. 173, p. 219, supra; Neth. C.-M., para. 166, p, 373, supra).

58. The weakness of this argumentation becomes apparent when one reads
Article 6 of the Convention; Article & prescribes rules for the delimitation of a
continental shelf which is “adiacent to the territories of {wo or more States”,
thereby assuming that there may be conflicting claims of two or more States
because of their all being “adjacent™ to thc samc continental shelf. If the
authors of Article 1 had used the term “adjacent”, as the Counter-Memorial
contends, in the specific and limitative sense of restricting the claim of a coastal
State to the areas which are nearer to ifs coast than to any other coast, there
would have been no need to invent rules for the settlement of conflicting claims.
If the principle of equidistance were nothing more than a [ogical consaquence of
the term “adjacent™, Articic 6 of the Convention would have been super-
fluous and the extended debates on the principles and rules contained in Article
¢ would have heen a waste of time and without purpose, In reality, however, the
concept of 2 State’s title to the continental shelf adjacent to its coast—embodied
i the first Article of the Convention—sitmply recognized the right of a Statc to
extend its jurisdiction over the continental shelf extending from its coast into the
open sea, but did not imply any rule or principle for deciding on conflicting
claims of two States adjacent to the same continental shelf.

59. 1t is extremely doubtful whether “propinguity” alone, especially in the
natrow sense as defined by the Kingdom of Denmark and the Kingdom of the
Netherlands could ever form a legal basis for a betier claim to maritime
areas uander international law, It depends essentially on the nature of the rights
claimed by the coastal State over maritime areas before its coast to what extent
the “propinquity™ of thes¢ arcas to the coast must be taken into account as a
factor determining the allocation to one or the other of the States adjacent to
them. There might be justification in regarding the distance from the nearest
point of a coast as an essential element in, the delimitation of territorial waters
ot of the contiguous zone because the main function of the width of these zones
1s to secure the protection of the coast and the enforcement of the laws of the
country. There is much less Justification in regarding the nearest distance to a
coastal point as an essential element in the delimitation of the continental shelf
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because here the main function of the rights over the continental shelf is not to
secure sume power of control from the coast but (o reserve its natural respurces
to the coastal State, There is no valid reason for a theory by which some pro-
jecting point of a coast should be decisive for allocating exiensive continental
shelf areas t¢ one or the other adjacent States. It has already been sufficiently
demonstrated in the German Memorial (paras. 42-45, pp. 39-49, supra} what
would be the effiects if the distance of a maritime area to one point of a coast
were the only criterion for the allocation of that area to one or the other of the
adjacent States.

60. If “propinquity” has any significance in the delimitation and allocation of
continental shelf areas it must be understiood in a much larger sense. The
concept of the continental shelf as a generally recognized right of a State to the
natural resources of the seabed and subsoil of the submarine areas adjacent to
its coast is based on the gencrally accepted fact that the continental shelf is a
natural continuation of the State's territory into the sea; therefore a State has
a legal title to the continental shelf before its coast as far as that shell may
legitimately be regarded as a continuation of its territory, This concept of the
continental shelf requires a solid geographical connection of these continental
shelf areas with that State’s territory, but does not necessarily require that all
points within their boundaries must be closer to its coast than 10 a projecting
part of the coast or to an island of a neighbouring State; this concept implies
further that in the case of two or more States fronting the same continental
shelf, conflicting claims should be adjudicated with a view to whether the
disputed parts of the continental shelf are to be regarded as the natural con-
tinuation of the territory of the one or the other State into the common con-
tinentzl shelf, The equidistance [ine does not necessarily correspond to this
concept, because by making the distance from one point of the coast the only
criterion it completely disregards the general geographical situation.

61. If “propinguity” really had to ba regarded as a sufficient justification for
the employment of the principle of equidistance, this would mean that 2 bound-
ary line other than the equidistance line could never be envisaged because
“propinguity” would, by geometric necessity, require delimitation by equidis-
tance boundaries. But Articte 6 of the Continental Shelf Convention makes
special allowance for “special circumnstances™ which exclude the application of
the principle of equidistance,

Section 6. Onus of Proof with Regard ro the
Existence of Customary Law

62, The Counter-Memorial tries 1o shift the onus of proof in this respect on
to the Federal Republic of Germany. After Denmark and the Netherlands had
unilaterally delimited their respective continental shelf boundaries vis-a-vis
Germany by application of the principle of equidistance, they assert in their
Counter-Memorials that—

“the onus i3 on it to show why the Nethetlands or Denmark should not be
entitled to apply the generally recognized principles and rules of delimita-
tion in delimiting their respective continental shelf boundaries” (Dan.
C.-M., para. 59, p. 177, supra; Neth. C-M., para. 53, p. 331, supra).

The question who bears the onus of proof for the existence of customary law,
seems 10 be governed by the following dictirm of the Court in the Asplum
case, where it was in doubt whether a regional South American convention
had created regional customary law:



416 NORTH SEA CONTINENTAL SHELF

“The party which relies on a custom of this kind rnust prove that this
cuslom is established in such & manner that it has become binding on the
other party . .. that the rule invoked is in accordance with a constant and
uniform usage practised by the States in guestion . . .’ {(£.C.J. Reporis 1950,
p. 276}

This is in harmony with the general principle of law recognized in ali law
systems that the party relying on a right has to prove its existence. If, therefore,
the customary law character of the rules contained ja Article 6 of the Continen-
tal Shelf Convention cannot be established beyond doubt, the Kingdom of
Denmark and the Kingdom of the Netherlands cannot rely on those rules
against the Federal Republic of Germany,

Section 7. Conclusion

63. In view of the argumenis put forward in paragraphs 32-62 the following
conclusion is respectfully submitted:

The rule contained in Article 6, paragraph 2, of the Continental Shelf Con-
vention prescribing the application of the principle of equidistance unless
special circumstances justify another boundary line, has not become a rule of
“general” international law binding on the Federal Republic of Germany.-
Therefore, the submission of the Kingdom of Denmark and the Kingdom of the
Netherlands that the delimitation as betwecn the Parties of the continental
shelf in the North Scu is governed by such a rule must be rejected.
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CHAPTER 111
THE SPECIAL CASE OF THE NORTH SEA

Section . The Low Governing the Delimitation of
the Continental Shelf

64. Before commenting on the arguments put forward in the Counter-
Memorial with respect to the delimitation of the continental shelf in the North
Sea, it would scem appropriate to state once more the general position of the
Federal Republic of Germany concerning the principles and rules of inter-
national law which govern the determination of continental shelf boundaries.

65. In the view of the Federal Republic of Germany the following principles
apply:

{a)

(5)

{c}

(d)

fe)

(f}

There 1s no role of customary international law which allows a State to
impose a specific method for the determination of continantal shelf bound-
aries vis-3-vis ancther State adjacent to the same continental shelfl. These
boundaries must therefore be tixed by agreement between the States
canccrned.

As all States adjacent to the same continental shelf have a right to be
attributed a just and equitable share of that shelf, cach of them may
rightfully claim that the boundary on which both parties have to agree
should be determined in such a way that it effectuates an equitable appor-
tionment of the continental shelf between the States concerned.

The question whether, In the concrete case, the boundary should be fixed
according to the equidistance or any other method depends on the factors
determining the just and equitable share under the speeial circumstances
of the casc.

As it cannot be presumed that the cquidistance method will effectuate an
equitable apportionment of a continental shelf under all circumstances,
no Statc has a right to insist, vis-d-vis another State, on the equidistance
boundary as long as it has not heen cstablished that such a boundary
apportions an equitable share to each State adjacent to the same conti-
nental shelf. The equidistance boundary, therefore, cannot be applied as
being lawful ipso jure.

If it can be established that, under the circumstances of the case, the
equidistance method will effectuate an equitable apportionment of the
continental shelf, as for example in the case of a boundary between
opposite coasts, in such a case each State may rightfully insist that the
other accepts the cquidistance line as the boundary.

If, however, it cannot be established that, under the circumstances of the
case, the equidistance method wilf effectuate an equitable result, the States
concerned have to come to an agreement on another boundary which
would result in an ecquitable apportionment of the continental shelf
between them,

66. Applying these principles to the special case concerning the delimitation
as between the Parties in the North Sea, the Federal Republic of Germany
maintaing:
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(@} that the North Sea is a special case because it covers a single continental
shelf surroundad by several States;

{b) that it cannot be presumed that the equidistance line will be the “equitable™
boundary because the boundary of the continental shelf between the
Parties is not a question of delimitation between opposite coasts;

fc} that the Kingdom of Denmark and the Kingdom of the Netherlands
cannot impose the equidistance boundary for the delimitation of their
respective parts of the continental shelf on Germany because they cannot
show that such a boundary will cffcctuate an eqritable apportionment of
the North Sea continental shelf between the Parties,

The real issue in the present dispute between the Parties is the guestion
whether under the special geographic circumsiances tn the North Sea the
application of the principle of equidistance wilt effectuate, as the Counter-
Memorial contends, an equitable apportionment of the continental shelf
between the Parties, or whether the Partics will have to agree on another
boundary which might achicve such an equitable resuit. As there is no pre-
sumption for cither of the two alternatives, there is no onus on the Federal
Republic of Germany to prove that the first alternative has to be answered in
the negative. It will be for the Court to decide whether the circumstances of
the case permit the application of the principle of equidistance or not.

Section 2. The Role of Ariicle 6, Paragraph 2, of the Geneva Convention Within
the Law on the Continental Shelf

67. The interest of the Kingdom of Denmark and the Kingdom of the
Netherlands in having the dispute to be decided on the basis of Article 6 of
the Continental Shelf Convention, in spite of the fact that the Federal Republic
of Germany is not a party to the Convention, has bhecome apparent by the
interpretation of Article 6, paragraph 2, advocated by the Counter-Memorial
to the effect that—

{a) Ariicle § cstablishes the principle of equidistance as the “general” rule of
boundary delimitation, thereby reducing the alternative that another
boundary line is justified by “special circumsiances” 10 a narrow exception,
and

(6) Article 6 shifts the vnas of proof as to whether there are “special circum-
stances” which justify another boundary line on to the party alleging
such special circumstances.

Although the Federal Republic of Germany is not bound by the Convention
and, therefore, need not go into the details of the interpretation of Article 6,
paragraph 2, i nevertheless scems appropriate fo comment on the views
expounded in the Counter-Memorial in this respect, as it might be useful to
show that Article 6, paragraph 2, if interpreted in harmony with its real purpose,
is in essence not so far from the general principles which, in view of the Federal
Republic of Germany, govern the delimitation of the continental shelf (see
above, para. 66).

68. The Counter-Memorial puts great emphasis on the point that the Inter-
nationa!l Law Commission “adopted the equidistance principie as the general
ride and introduoced the special circumstances clause by way of an exeepsion”
(Dan. C.-M., para. 127, p. 204, supra; Neth, C.-M,, para. 121, p. 356, supra); it
attacks the interpretation advanced in the German Memorial that the “special
circumstances™ clause must be understood more in the sense of an alternative of
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equal rank to the equidistance method, farer alia, with the argument, that, if
Arzicle 6 “were s0 interpreted, the cilect would be largely to denude it of legal
content and to destroy its value as a criterion for resolving disputes concerning
shelf boundaries” {Dan. C.-M., para. 129, pp. 204-205, sapra; Neth. C.-M.,
para. 123, p. 357, supra). From the last phrase it is obvicus that the Counter-
Memorial is trying to establish the equidistance method as the only rule, reduc-
ing the weight of the “special circumstances™ clause to & virtually unimportant
exception. Such a narrow interpretation would be inconsistent with the purpose
of Article 6.

69. The Counter-Memorial completely overlooks the fact that the first and
primary obligation contained in Article 6, paragraph 2, is the obligation of the
States concerned to seek agreement on an equitable boundary line. This
obligation would be reduced to an empty formula if one of the parties could
sturt from the premises that the equidistance boundary is the “general” rule.
1 ogically the application of the equidistance method is either considered to be
equitable by both sides or it will be disputed by one side. In the first case, there
is no need to negotiate a boundary; its determination will be reduced to the
technical matter of fixing the geographical co-ordinates of the boundary. In
the second cuse, the equidistance method will certainly favour one side, but
not the other; in such a case it could not be the sense of Article 6, paragraph 2,
to allow one party to insist from the outset on the equidistance line and then,
by asserting the absence of agrcement, to impose the equidistance line on the
other party as the “lawful” boundary.

70. Article 6 is to be understood as a procedure Lo come to the most equitabie
solution of the boundary problem in the concrete case. The first stage of the
procedure envisaged by the authors of Article 6 is negotiations with a view to
achieve agreement on a boundary line which would be regarded as equitable
by both sides. Not before such negotiations fail, Article 6, paragraph 2, pre-
scribes two altermatives: either there are “special circumstances”™ justifying a
special boundary line which Article 6 was unable to define in detail, or there
are no such “special circumstances™, in which ¢ase the equidistance linge ap-
piies. Not only logic but also the language of Article 6 requirss that the exami-
nation whether there are “special circumstances™ justifving another boundary
line must take precedence; not before it had been established that this question
can be answered in the negative way, may the parties apply the principie of
equidistance. Article 6, paragraph 2, does not provide that, exceptionally,
States may deviate from the equidistance mcthod if “special circumstances™
are invoked by one of the parties; the formulation of Article 6, paragraph 2,
rather indicates that the absence of “special circumstances™ is a necessary pre-
condijtion for the application of the equidistance linc.

71 Even if the Court followed the linc of argument of the Counter-Memorial
in the interpretation of Article 6, paragraph 2, of the Convention, and regarded
the “special circumstances” clause juridically as an exception to the rule, this
would not necessarily mean that the field of application of this exception would
be as narrow as suggested in the Counter-Memorial. If the principie of equi-
dislance applies under “normal” circumstances and another boundary has to
be found under “special” circumstances, this distinction between “normal™
and **special” circumstances does not indicate where the borderline between
a “‘normal™ and a “special” case has to be drawn, One need not go so far as to
consider the “exception™ more important than the “rule”, but it is equally in-
admissible to hold that an “exception™ to the rule must necessartily be so narrow
as to be himited to a few exceptional cases. The debates in the International
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Law Commission and in the meetings of the 1958 Geneva Conference do not
indicate that the “special circumstances” clause was thought 10 be a narrow
cxception; on the contrary, the commentary of the Intecnational Law Com-
mission stressed the fact that the cases where another boundary line would be
Jjustified by the presence of islands, navigable channels, and exceptional con-
figurations of the coast, *“‘may arise fairly often, so that the rule adopted is
fairly elastic™,

(Yearbook of the International Law Commission, 1956, 11, p. 300.)

If it is the purpose of Article 6, as the Counter-Mcemorial, too, concedes (Dan,
C.-M., para. 55, p. 175, supra; Neth. C.-M., para. 49, pp. 328-329, supra), to
translate the concept of delimiting the continental shelf on equitable principles
into 2 more concrete formula, the border line between the ““normal® and the
“special” circumstances must be defined with this purpose in view. Any inter-
pretation which would a priori presume that the equidistance method guarantees
per se delimilation on cquitable lincs, wonld pass over the considerations which
jed to the formulation of Article 6.

72. 'The German Memorial (para. 64, pp. 62-63, supra) pointed to the differ-
ence in the language of Article 12 of the Territorial Sea Convention and Article 6
of the Continental Shelf Convention; while under Article 12 a deviation from the
principle of equidistance is only possiblc if special circumstances “necessitate™
it, under Article 6 the principle of equidistance is already excluded if special
circumstanccs “‘justify” another boundary line. The conclusion drawn from
this difference is that Article 12 by its language alone indicates that the auzthors
of these Articles had thereby recognized a wider scope of application for the
equidistance line in the territorial sea than in the delimitation of the continental
shelf, The Counter-Memorial tries {0 explain that difference in the language
of both Articles as merely accidental by pointing out that the original proposals
of the International Law Commission for beth Articles had the same wording
but that at the Conference Article 12 had bzen completely redrafted for other
reasons by the Conference Committes responsible for the drafting of the Terri-
torial Sea Convention, while the proposal of the fnternational Law Commission
for Article 6 had only been slightly changed. {Dan. C.-M., para. (23, p. 202,
supra; Neth. C-M_, para. 117, pp, 345-355, supra). These facts do not affect the
validity of the foregoing conclusion. Whatever may have been the reason for re-
drafting Article 12, the different language in both Articles remains significant: it
demonstrates that the authors of the Territorial Sca Convention in redrafting
Article 12 have felt able to limit the scope of *special circumstances” much
more than in the Continental Shelf Convention and to reduce this clauss, in
fact, to a veritable “‘exception® of the rule.

73. Relying on their restrictive interpretation of the *special circumstances”
clause, the Kingdom of Denmark and the Kingdom of the Netherlands asscrt
{Dan. C-M., para. 148, p. 210, supra: Neth, C-M,, para. 142, pp. 363-364,
supra) that the Federal Republic of Germany—

I

. 18 bound to respect the cquidistance line as their mutual boundary

on the continental shelf until the Federal Republic establishes both that:

{a} there exists a ‘special circumstance’ within the meaning of Article &
of the Convention; and

{b) this ‘special circumstance’ justifies another boundary line within the

meaning of that Article.”
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This contention can only mean that Article 6, paragraph 2, of the Continental
Shelf Convention contained a presumptio juris that the equidistance line is the
lawful boundary as long as the other party has not successiully “established”
the existence of “special circumstances™ justifying ancther boundary. Such an
interpretation of Article 6 goes too far; if only by virtue of Article 6, patagraph
2, each State were entitled 10 regard the cquidistance boundary as the lawful
boundary vis-a-vis its neighbours as long as anather boundary had not beco
recognized by agreement or arbitration, it would be tantamount to establishing
the principle of equidistance as the only rule. Such an interpretation of Article 6
would be inconsistent with the purpose of that Article.

74, Article 6, paragraph 2, of the Continental Shell’ Convention must be
understood as a formula for settling conflicting claims between States adjacent
to the samc continental shelf in an equitable manner, If from negotiations with
the object defined above (paras. 69, 70) no agreement is forthcoming between
the States concerned, Article &, paragraph 2, provides that in this case the con-
flicting claims have {0 be decided on the basis of the formula:

e

... unless another boundary is justified by special circumstances the
boundary shall be determined by application of the principle of equi-
distance , . .”. ‘

This cannot mean that the equidistance boundary is lawful in any case as long
as another boundary has not been validly determined; it can only mean that
the equidistance boundary is Jawful in such cases where under an objective
standard of evaluation there are no such “special circumstances™ which justify
another houndary. In casc of disputc between the States concerned whether
there are “‘special circumstances” justifying another boundary line, it does not
follow from this formula of Article 6, paragraph 2, that the party which denies
the existence of such circumstances has a berrer right than the other. If at all,
the formula might be interpreted as shifting the onus of proof onto the party
asserting the existence of such “special circumstances™. This might be rolevant,
if the dispute is submitted for adjudication, but could never give one party
the right to impose the equidistance boundary on the other party as long as the
dispute has not been settled by agreement or judicial decision.

75. Even if Lhe second sentence of Article 6, paragraph 2, would be inter-
preted as creating a presumption in favour of the equitableness of the equidis-
tance line in the sense that thc onus of proaf is shifted onto the party asserting
that “spccial circumstances’™ exclude the application of the principle of equi-
distance, such a rule could not be invoked against the Federal Republic of
Germany because the Federal Republic is not & party to the Convention and
the rulcs contained in Article 6 have not yet become customary international
law binding on States which are not parties ic the Convention. With respect
to the present dispute before the Court, it follows from these considerations
that in case of doubi as to whether under the circumstances of the case the equi-
distance line would be an equitable solution of the boundary question, there is
no presumption in favour of the equidistance.

Section 3, The “'Specigl Circumstances™
in the Present Case

76. The Counter-Memorial indicates that the Fedcral Republic of Germany,
if it wanted to establish that the circumstances of the present case exclude the
applicalion of the principle of equidistance, should formally and expressly “in-
voke the exception of the special circumstances’ in its pleadings and submissions
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{Dan. C.-M., para, 137, p. 208, supra; Neth, C.-M., para. 131, p. 361, supra).
This argument is without foundation. As the Federal Republic of Germany
1s not a party to the Continental Shelf Conventicn, it could not possibly
rely on or invoke against the other Parties a provision of the Convention;
moreover, had it done so, the Kingdom of Denmark and the Kingdom of
the Netherlands might have regarded such an approach as recognifion of
the rules contained in Article 6, paragraph 2, of the Convention. Even if
the Court were to accept the reasoning of the Counter-Memorial and regard
the rules contained in Article 6, paragraph 2, of the Convention as customary
international law, there is no rule in Article 6, paragraph 2, which prescribes that
the State which contests the applicability of the principle of equidistance on the
ground that there are special circumstances justifying another boundary line
must formally and expressly refer to the “special circumstances™ clause of
Article 6, paragraph 2. In any case the arguments in the German Memorial as
well as in the present Reply leave no doubt with the Court that the Fed-
eral Republic of Germany wants to asscrt that the special geographical
sitvation in the North Sea excludes a delimitation of the contincntal shelf
between the Parties according 1o the principle of equidistance, irrespective of
whether it may be gqualified as a “special circumstance™ within the meaning of
Article 6 or not.

77. The Counter-Memorial attacks the view of the Federal Republic of
Germany that there are circumstances which exclude the application of the
eguidistance method in the delimitation of the continental shelf hetween the
Parties, mainly on the following three grounds:

{aj The North Sea is no “special case™ which could justify another delimitation
of its continentat shelf between the North Sea States.

¢b) The delimitation of the continental shelf between Germany and Denmark
on the one hand and between Germany and the Netherlands on the other
hand have Lo be viewed as individual problems independently from each
other and without regard to other conlinental shelf boundaries in the
North Sea.

{c} The breadth of the coastal frontage of each Party facing the North Sea
is not a relevant criterion for the judgment on the equitablencss of the
equidistance boundary.

All three contentions have o be rejected.

A. The North Sea as a “Special Case”

78. The Federal Republic of Germany maintains that the North Sea presents
a “special” case because it covers a single continental shelf sutrounded by
several States, and that such a geographical situation which might well be
regarded as a “special circumstance™ within the meaning of Article 6, calls for
special solutions in order 10 arrive at an eguitable apportionment of the con-
tinental shelf between the North Sea States (German Memorial, para, 41, p. 39,
supra). The Counter-Memorial attacks this view with the argument that the
authors of the Continental Shelf Convention were certainly aware of the existence
of geographical situations of this kind {e.g., North Sea, Persian Gulf, Baltic Sea,
and others), but nevertheless had made no provision to the effect that these cases
should fall outside the scope of the principle of equidistance or be treated as a
“special circumstance™ within the meaning of Article 6 of the Convention
{Dan. C.-M., para. 134, pp. 206-207, supra; Neth, C.-M., para. 128, pp. 358-339,
supra). This argument is not very convincing. It was not the intention of the
authors of the Continental Shelf Convention to provide for or mention all cases
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of “special circumstances™; they could have been content with the adoption
of a formulz which, as the commentary of the International Law Com-—
mission indicates {Vearbogk 1956, II, p. 300), provides for “‘any exception-
al configuration of the coast”, leaving it {o the subsequent practice of States
what configurations might be covered by this clause. It would be a misin-
terpretation of the characterization of the North Sea as a “special” case
in the Memorial if it were understood to mean that a well-enclosed seu like
the North Sca per se constitutes a circumsiance which would necessarily
require other than equidistance boundaries between the adjacent States. It is
maintained, however, that in such a geographical situation where confiicting
claims of several States surrounding the same continental shelf have to be
settted, special consideration must be given to the fact that the boundaries of
the part of that continental shelf attributed to one State must be determined in
relation to the corresponding claim of each other State to an equitable share of
the same continental shelf. Therefore, equity will requirc departures from the
principle of equidistance on account of the configuration of the coastline here
more oftcn than In other cases where the boundary problem merely has to take
account only of the interests of two States. In support of its contention
that the North Sea did not present any difficulty for the delimitation of its
continental shelf between the surrounding States, the Counter-Memorial cites
R. Young (see Dan. C-M,, para. 134, p. 207, supra; Neth. C.-M.,, para. 128,
p. 359, supra); although this author is of the apinion that the North Sca States
would not “challenge seriously the equity In genecral of dividing such resources
by equidistant boundary lincs”, he nevertheless recognizes that “Germany in
particular may seek some re-adjustment™ by agreement,

B. The Indivisibility of the Boundary Problemn in the North Sea

79. The Federal Republic of Germany holds the view that an equitable ap-
portionment of the continental sheif of the Worth Sea among the surrounding
States could not be achieved by determining the boundary lines between cach
pair of adjacent or opposite States as an isclated act. The boundary problem
must rather be considered as a joint concern of all North Sea States, taking into
actount the effect of each boundary on the apportionmeat as a whole (sce
Germarn Memorial, para. 75, p. 76, supra).

80. The Counter-Memorial, on thc other hand, attempts to split up the
boundary dispute between Germany on the one hand and Denmark and the
Netherlands on the other into two individual problems which should be solved
separately and independently of cach other: with respect to the German argn-
ment that & German-Danish equidistance boundary and g German-Netherlands
equidistance boundary in combination with each other would reduce Germany'’s
share to a disproportionately small fraction of the North Sca, the Counter-
Memorial argues that—

“there is not the slightest indication that it was ever envisaged that a
State might be able to combine a boundary guestion vis-a-vis onc adjacent
State with a boundary question vis-3-vis another adjacent State and then
maintain that ‘special circumstances justifying another boundary line’
exist which manifestly do not exist in relation to either of these adjacent
States considered by itself” (Dan. C.-M., para. 155, pp. 212-214, supra;
Neth, C.-M., para. 159, p. 367, supra).

8l. To have a legal basis for this extraordinarily restrictive mterpretation,
the Counter-Memorial refers to Article 6, paragraph 2, of the Centinental
Shelf Convention which makes provision for the delimitation of the continental
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shelf “where the same continental shelf is adjacent to the territories of wo
adjacent States™ (ibid.; lalics added by the Counter-Memorial), As a lateral
boundary through the maritime areas before the coasts of States lying adjacent
to each other is only conceivable as a boundary between rwo States, while a
boundary berween opposite coasts may involve “fwe or more” States (Article 6,
paragraph 1), the difference in the language of the two paragraphs of Acticle 6
does not seem 1o have any legal sipnilicance for its interpretation, Therefors,
the formuiation of Article 6 of the Continental Shelf Convention is no support
for the view in ithe case of lateral boundaries, only circumstances stemming
directly from the geographical relationship of the two adjacent States, could
be reparded as “special circumstances™ within the mcaning of Article 6,
paragraph 2.

82, Apart from the fact that Article 6, paragraph 2, of the Continental
Shelf Convention—even if it were binding on the Federat Republic of Germany
—could not furnish a legal beasis for such a rcstrictive interpretation, it is
evidently impossible to pass judgment on the equitableness of a continental
shelf boundary without considering the whole geographical situation and its
effect on the apportionment of the continental shelf; it is sufficient thai the
proposed equidistance boundary, under the special geography of the case,
would contribute to the disproportionate reduction of Germany’s share of the
continental shelf in the North Sea, There is every indication that *‘special
circumstances™ which may influence the determination of boundaries must be
understood in the broadest sensc: if gcographical circumstances bring about
that an equidistance boundary will have the effect to cause an unesquitable
apportionment of the continentsl sheif between the States adjacent to that
continental sheif, such circumstances are “special” enough €0 justify another
boundary line.

83, A judgment on the question whether the delimitation of the German
Continental Shelf vis-a-vis Denmark or the Netherlands by application of the
equidistance method is equitable, cannot be passed in isolation without regard
{0 the combined effect which both equidistance boundaries would have on the
size of Germany's share of the continental shelf of the North Sea. As the map
shows, it is the almost rectangular bend in the German c¢oastline that causes
both equidistance lines (if such [ines were drawn as continental sheif boundaries
vis-3-vis Denmark and the Ncetherlandsy to mect before the German coast,
thereby reducing Germany's share of the continental shelf in the North Sea
to a disproportionately small part if compared with the shares of the other
North Sca States. This geographical situation is certaindy *‘special” enough
to come within the meaning of the “special circumstances” of Article 6,
paragraph 2, of the Continental Shelf Conwvention, if that provision were
applicable between the Partics.

84. The Counter-Memorial tries to miniouze the importance of this effect
by arguing that the small size of Germany’s share is 2 consequence “stemming
exclusively from its own coast” {Dan. C.-M., para. 154, p. 212, supra; Neth.
C.-M., para. 149, pp. 365-367, supra). This argument is further advanced in the
Counter-Memorial by arguing that a special geographical configuration could
justify 2 boundary other than the equidistance one in cascs—

“where a particular coastline, by reason of some exceptional feature,
gives the Statc concerned an extent of continental shelf abnormally large
in refation to the general configuration of its coast. Then & correction is
allowed by the clause in favour of an adjacent State whose continental
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shelf is correspondingly made abnormally small in relation to the gencral
configuration of its coast by that same exceptionzl feature” {Dan. C.-M.,
para. 156, p. 214, supra; Neth, C-M.,, para. 151, p, 367, supra).

This reasoning cannot be accepted because it is pot in harmony with the
purpose of the rules on the delimitation of the continental sheif, It cannot
be regarded as z material difference whether “the exceptional configuration™
of the coastline is to be atiribuled to the “Josing” or the “gaining™ State;
what is relevant is the fact that such a configuration of the coastline irrespective
where it is situated, results in 2 houndary which must be regarded as inequitable
because the size of the share of lhe continental shelf of that State is dispro-
portionately reduced thereby. It is in ling with the unduly restrictive interpre-
tation of the “special gircumstances”™ clause by the Counter-Memorial that
only an “abnormally smail”™ portion of the continental shelf should be recog-
nized as so inequitable as to justify another boundary.

85. In a further effort o disguise the inequitable result of the employment
of the principle of squidistance in the delimitation of Germany's contintental
shelf, the Danish as well as the Netherlands Counter-Memorial produces a
small map (Dan., C.-M., p. 213, supra; Neth. C-M., p. 366, supra), which is
neant toshow that, if the boundaries were drawn according to the equidistance
method, neither the “IDanish sharg™ nor the “Netherlands share™ of the North
Sca would be “abnormal” n relation to their respective coastline, However,
the two maps are not identical: the one in the Danish Counter-Memorial
deliberately omits the German-Netherlands equidistance houndary as claimed
by the Netherlands, the other in the Netherlands Counter-Memorial deliber-
ately omits the German-Danish equidistance boundary as claimed by Denmark;
neither of them shows the size of Germany’s share because in the Danish map
the shares of Germany and of the Netherlands appear as a single share, and
in the Netherlands map the shares of Germany and Denmark appear as a
single share. This creates the impression that the Danish share as well as the
Netherlands share of the continental shelf in the North Sea are perfectiy
“normal” compared with the shares of the other North Sea States. It will
suffice to compare these maps with the map reproduced in the German Memo-
rial (p. 27, supra), and it will at onge be seen that the size of the shares of Den-
mark and of the Netherlands if compared with Germany's share in relation (o
their respective coastlines are not as “‘normal™ as they should appear,

Section 4. Criteria for an Eguitable Apportionment
of the Continental Shelf in the North Sea

86. The Counter-Memorial makes a great point of the argument that the
Federal Republic of Germany, by asking for an enlargement of its share of the
continental shelf in the North Sea, requires Denmark and the Netherlands to
“transfer” to the Federal Republic part of the continental shelf which is
“adjacent” and *“‘naturally appertaining” to them (Dan, C.-M., para. 153,
p. 212, supra; Neth, C.-M., para. 148, p. 365, supra). The entire argumentation
of Chapter V of the Counter-Memuorial (the special circumstances exception and
the Federzl Republic’s sectoral claim) tries to give the impression that the
Federal Republic of Germany is seeking to gain something “at the expense™
(Dan, C.-M,, para. 152, p. 212, supra; Neth. C.-M., para. 147, p. 365, supra) of
Penmark or of the Netherlands. To prevent such a wrong impression from
gaining ground, il seems necessary and appropriate to state once more the
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German position as to the size of the sharc cach North Sea State may rightfully
claim for itself.

87. If the Kingdom of Denmark and the Kingdom of the Netherlands claim
that the maritime areas which they have unilaterally delimited vis-d-vis the
Federal Republic of Germany as “their” continental shelf, are “naturally ap-
pertaining” to them, such a ¢laim must be rejected. The claim that these parts
of the continental shell of the North Sea are “appertaining” to them under the
“principles of general internatiopal law™ is nothing but a reiteration of the

-equally untenable claim, already rejected (see above, paras. 56-61), thar all
parts of a continkntal shelf which are nearcr to some point of the coast of a
State than to any other coast, "appertain™ to that State. This is as good as
saying that the principie of equidistance is the only rule determining the ap-
portionment of a contlinental shelf between adjacent States, which would be
in clear contradiction with gencral internationzl faw and in particular also
with Article 6 of the Continental Shelf Convention. Even under Article 6 it
depends on the presence or absence of “special circumstances” whether the
principle of eguidistance apphes or not. This being so0, a higher standard than
the principle of equidistance must be the basis for the judgment whether in the
concrete case the equidistance boundary is equitable or whether there arc
“special circumstances’” which exclude its application. The principle of equi-
distance could not possibly be the standard for the cquitableness of its own
application,

88. In its Mcmorial the Federal Republic of Germany has tried to develop
criteria for the judgment what constitutes an equitable apportionment under
the circumstances of the case, Starting from the generzally recognized conception
that the rights of a State over the continental shelf before its coast have their
legal basis in the continuation of the State's territory inte the sea, the Federal
Republic of Germany is of the opinion that it is not the distance from a singie
point of the coast, but the connection with the coast at large measured by the
breadth of the “coastal frontage™ of the State, that would be an appropriate
criterion for determining what parts of the continental shelf before the coast
must be regarded as the continuation of the State’s territory into the sea. The
configuration of the coast should be irrelevant in this respect: the breadth of
the ceastal front should be measured on the basis of the general direction of
the coast, thereby eliminating the effect of indentures as well as of promontories.
If such configurations would have the effect to apportion parts of the continental
shelf which appear to an unbiased observer as & continuation of one State’s
territory, to another State such an effect has to be regarded as a circumstance--
or a “special circumstance’ in the meaning of Article 6, paragraph 2, of the
Contingntal Shelf Convention if it were applicable—which cxcludes the ap-
plication of the equidistance method for the determination of the boundary
beiween these States as incquitable,

89. The following diagrams, figures 1-3 will iHustrate effects of this kind;
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These diagrams show the simplest case of a coast with a continental shelf
cxtending into the open sea. Obviously, no serious objection could be raised
against the claim of each of these Srates that its continental sheif should extend
into the open sea in a breadth corresponding to its coastal frontage, no regard
being paid to the projecting parts of the neighbour State. Or would the King-
dom of Denmark and the Kingdom of the Netherlands wish to say that in
figure 2 State A and C, and in figurc 3 State B, should pay for a geographical
situation “stemming exclusively from its own coast”™ (Dan. C.-M,, para. 154,
1. 212, supra; Neth. C.-M., para. 149, p. 365, supra)?

90. While in the cases illustrated by these diagrams (fips. 1-3 above,
para. 89, pp. 427-428) it is quite cbvious which part of the continental shelf be-
fore the coast could be regarded as a nalural continuation of a Stale’s territory
into the sea, this is not so obvious in cases where the coasts of several adjacent
States embrace a continental shelf in a bent or almost circular line. In such
cases, as in the casc of the North Sea, the continental shelves of the adjacent
States, as the continuation of their respective territories, converge towards the
middle of the area surrounded by these States. In order to find a criterion for
the cquitable delimitation of converging continental shelves, it would again
seem appropriate to start {rom the simplest and ideal case where the coastlines
of the adjacent States would embrace a continental shelf in a perfect circular
line.

91. In such a case where the coastlines of ail States surreunding the same
continental shelf constituie an exact circular line, appoertionment by sectors
among the surrounding States appears to be the most equitable solution. It is
necessary to point out that in such a geometrically ideal case the principle of
equidistance would effectuate exactly the same apportionment. The following
diagram, figure 4, illustrates such a case:
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The reason why apportionment by sectors appears to be equitable in this case
is apparentiy not to be found in the geometrical construction of the equidistance
lincs constituting the sectors but rather in the fact that the size of Lhe sectors
corresponds to the breadth of the base lines, or, as is the same in this case, to
the breadih of the coastal front of each State. As the principle of equidistance,
too, reguires apportionment by scctors in such a case, the Counter-Memorial
seems 1o be hardly fair in denouncing apportionment by sectors as being an
“opportunistic, artificial, and arbifrary theory” (Dan. C-M ., para. 161, p. 215,
supra; Neth, C.-M., para. 156, p. 369, supra).

92. In reality, the configuration of the coasts of the States embracing the
samne continental shelf is more complex. Of course, the coastlines do not foliow
the circle or any other simple reometrical line, The Federal Republic has not
atiempied to regard the North Sca as a casc where the delimitation of the con-
tingntal shelf between the adjacent Siates could be effected by application of
the sectoral division pure and simple; it has considered the construction of
sectors as a “standard of evalpation™ by which 1o judge whether a certain
boundary delimitation, in particular by the principle of equidistance, could be
regarded as equitable under the circumstances of the case (see German Memo-
rial, para. 85, pp. 83-84, supra). The reason why scctoral division is an appropri-
ate standard by whicli to appreciate the equitableness of a certain delimita-~
tion of the continenial shell between the adjacent States will be demonstrated
by (he [ollowing diagraem, figurc 5, which prescnts a simplified case of converging
continental shelves in an enclosed sea:
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Here again it should be asked whether it is not more patural to regard the
sectoral parts as the continuation of each Stale’s territory into the sea, and
whether it would not somehow be very ““artificial™ to regard only that part
which is hatched in the diagram as “naturally appertaining’ to State B, I the
principle of equidistance were applied here, two projecting parts of the coasts
of State A and C (I and II in the diagram} would have the effect that the rest
of State B’s sector would be transferred to State A and € respectively, The
Federal Republic of Germany is of the opinjon that here, too, not some pro-
jecting parts of the coast, but rather the coastal front of a State is the basis
from which its continental shelf cxtends into the sca as a continuation of its
territory.

93. The Counter-Mcemorial attempts to show that the “sector’ concept does
not correspond to the geographical situation of the North Sea becausc the
circle drawn in figure 21 of the German Memorial does not touch the German
coasl, but connects only the end-points of the lateral boundarics between the
Parties. The circle ling in figure 21 may indeed have been a little misleading,
as if its position were a determining factor for the construction of the sectors,
In fact, it was only meant to show that the continental shelf which had to be
apportioned among the North Sea States in that part of the North Sea, was
roughly circular. The circle might have been drawn with & different radius or
omitted altogether. The Federal Republic of Germany wanted to show by
figure 21 the breadth of the front with which the territory of each of the Parties
continues to extend under the water into the North Sea; this front would be
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the same if the German coastline did not recede in the middle, but foliowed
more closely the dircet Iinc between the end-points of the German land frontiers
{Borkum-Svlt line).

84, The Counter-Memorizl alleges that the Federal Republic of Germany,
by taking the direct line between the end-points of the German land frontiers
vis-&-vis Denmark and the Netherlapnds {(in sbhort the Borkum-Sylt line) as
expressing the breadth of its coastal front facing the North Sea was attempting
to escape from the unfavourable “consequences of ils own geography” (Dan.
C.-M., para. 167, p. 218, supra; Neth. C.-M., para. 162, p. 371, supra) and was
completely neglecting the traditional coastal baselines as point of departure for
the delimitation of maritime boundaries. It should be made clear that this “*arti-
ficial™ line the Federal Republic of Germany takes as a criterion for an equitable
apportionment of the continental shelf of the North Sea, was not chosen for
the purpose of getting a basis which is nearer to the middie of the North Sea
than the actual coastiine. The distance from the coast is, in the view of the
Federal Republic of Germany, not the only relevant factor in determining the
apportionment of g continental shelf among the adjacent States. The Borkum-
Svlt [ine had been chosen as the basis for the measurement of the coastal
frontage of Germany on the very ground that it would have been unfair to
take the actual coastline with its deep indentures for this purpose,

95, Another objection advanced by the Counter-Memorial against the
“sector” concept is the fact that the centre of the North Sea is more distant
from Germany’s coast than from the coasts of the olher North Sea States.
Apart from the fagr that the difference in distance is rather smalf {0-14 nautical
miles), compared with the areaz of the continental shelf {about 13,000 sg. km.}
which would be transferred 1o the Kingdom of Denmark and the Kingdom of
the Netherlands from the German sector by application of the equidistance
method, it should again be emphasized in this context that distance from the
coast, in particular distance from some single point of the coast 15 not an equi-
table criterion for the apportionment of extensive maritime areas. Here the
Counter-Memorial returns once more io its favourite theory that areas of the
continental shelf which arc nearer to some point of the coast of one State than
10 any other coast should be regarded as “naturally appertzining” to that State.
This appears very clearly from the argument that because the Federal Republic’s
coast Is o little more distant from the centre of the North Sea ™it is neither sur-
prising nor inequitable nor unjust that the Federal Republic’s continental shelf
siould not reach out to ihe place where it speaks of as the centre of the North
Sea’” (Dan, C.-M., para. 171, p. 219, supra; Neth, C.-M., para. 164, pp. 372-373,
supra}. 1t had already been demonstrated that such an argument is nothing but a
reiteration of the principle of equidistance, and never an argument for the
equitableness of its application in the concrete casc.

96, The Counter-Memorial makes g very bitter aitack on the crileria put
forward by the German Memorial as a standard of evaluation for the equi-
tablcness of a continental shelf boundary, and reproaches the Federal Republic
of Germany with neglecting “the established principles and rules of internation-
al law governing the delimitation of maritime boundaries™ (Dan, C.-M., para.
173, p. 219, supra; Neth. C.-M., para. 186, p. 371, supra), For its part it advo-
cates the coastal baselines as poinis of departure and reference for the delimita-
tion of the boundaries of a State's continental shelf {Dan, C.-M.,, para. 159, p.
215, supra; Neth. C.-M.,, para. 154, p. 368, supra). Tt should be borne in mind that
the jurisdiction of a State over the continental shelf before its coast is 2 new
development in international [aw. The rules governing the contents and limits of
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this jurisdiction must develop in harmony with the underiving ideas that have
formed the basis of this jurisdiction. The old rules of maritime law will apply as
far as they may be applied in harmony with this new concept of law. The Conti-
nental Shelf Convention, 100, has made use of the traditional concepts of mari-
time law, in particular by introducing the equidistance line measured from the
baselines of the coast as one of the methods of determining the boundaries of a
State's continental shelf. At the same time, however, the Convention has well
realized that the employment of such concepts has its limits, and recognized
that the delimitation could not follow the baseline-equidistance concept if
“special circumstances™ required another solution under the terms of equity.

97. Judging by the principal objections to the “sector concept™ raised by the
Counter-Memorial, it is apparently assumed that this concept was meant to
be a rule of international law determining the boundary of the continental shelf.
This would be a misinterpretation of the function of the “‘seclor concept™. The
Federal Republic of Germany wishes to emphasize once more that in the
special case of a continental shelf surrounded by several States it is understood
to be an objective siandard af evaluation by which to judge whether a proposed
boundary line, in particular the equidistance line, would be equitable, Le.,
would apportion a just and equitable share to each State. The phenomenon in
such a special case is the fact that the continental shelves of the surrounding
States arc convergent which must nceessarily lead to an apportionment by
“sectors”, though they may not be sectors in the true geometrical sense, It is
therefore impossible to avoid the question what are the relevant factors deter-
mining the size of the “sector” each Statc adjacent 1o the same continental shelf
may rightfully claim as an equitable share. The Federal Republic maintains that
not the distance from some single point on the coast but rather the breadth of
the coastal front of each State is the only appropriate standard by which to
determine the equitablencss of the apportionment efiected by the proposed
boundary. I it were the distance from some single point on the coast, as the
Counter-Memorial contends, such a standard would make the principle of
equidistance its own standard for the equitableness of its application.

98. The standard for the eguitableness of the continental shelf boundaries in
the North Sca based on the breadth of the coastal front of each North Sea State
should, in the view of the Federal Republic of Germany, be appiied indiscrim-
inately to all continental shelf boundaries in the North Sea. Any suggesiion by
the Counter-Memtorial that the Federal Republic applies different standards in
that it recognizes the cquidistance boundaries of the United Kingdom and
Norway as equitable while disputing the equitableness of the cguidistance
boundarics of Denmark and the Netherlands vis-3-vis Germany is wholly
unfounded. It has been explained in the German Memorial (see paras. 86-87,
0. 84, supra) that the shares which the United Kingdom and Norway have actu-
ally reccived by application of the equidistance method are not out of proportion
10 their respective coastal fronts, and it can easily be demonstrated that “sectors™
construed on the basis of their fronts facing the North Sea do not differ so much
from the actual shares of both States resulting from the application of the
equidistance method. The standard applied by the Federal Republic of Germany
is not “tailored” to suit its own purpose; rather is it founded on the generally
recognized concept of the continental shelf as a continuasion of a State’s ter-
ritory into the sea,

Cf. International Law Commission, Commentary to Article™68 of its
1956 draft Articles on the Law of the Sea, Yearbook 19356, 11, p. 298,
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Section 5. Conclusions

99. In view of thc arguments put forward in paragraphs £4-98 of this
Repiy, the following conclusions are respectfully submitted:

{a)

(b

As to the delimitation of the continental shelf between the Parties in the
North Sca, the application of the equidistance method does not apportion
a just and equitable share to each of the Parties.

As the Federal Republic of Germany is not a party to the Continental
Shelf Convention, Article 6, paragraph 2, may not be invoked against the
Federal Republic. Even if the rule contained in Article 6, paragraph 2,
prescribing the application of the equidistance method unless special
circumstances justify another boundary line were applicable between the
Parties, there exist “special circumsiances™ within the meaning of that
provision which exclude the application of the equidistance method.
Consequently, the delimitation of the continental shelf in the North Sea
between the Parties is a matter which has to be settled by agreement. This
agreement should apportion a just and equitable share to each of the
Parties.

The breadth of the coastal front of cach State facing the North Sea is an
appropriafe objective standard of evaluation with respect to the equita-
bleness of a proposed boundary.
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PART 1I. SUBMISSIONS

In view of the facts and the arguments presented in Parts T and II of the
Memorial and Part [ of this Reply

May it please the Court 1o recognize and declare:

1. The delimitation of the continental sheill between the Parties in the North
Sea is governed by the principie that each coastal State is entitled to a just and
squitable share.

2. (aj The method of determining boundaries of the continental shelf in
such a way that every point of the boundary is equidistant from the nearest
points of the baselines from which the breadih of the rerritorial sea of each
State js measured feguidisiance method} is not a rule of customary mnterna-
tional law.

(b} The rule contained in the sccond sentence of paragraph 2 of Article &
of the Continental Shelf Convention, prescribing that in the absence of agree-
ment, and unless another boundary is justificd by special circumstances, the
boundary shall be determined by application of the principle of equidistance,
has not become customary international law,

(¢) Even if the rule under {&} would be applicable between the Partics,
speciat circumstances within the meaning of that rule would exclude the ap-
plication of the equidistance methed in the present casc.

3. (a) The equidistance method cannot be used for the delimitation of the
continental shelf unless it is established by agrecment, arbitration, or other-
wise, that it will achieve a just and eguitable apportionment of the contineniat
shelf among the States concerned.

(&) As to the delimitation of the continental shelf between the Parties in the
North Sea. the Kingdom of Denmark and the Kingdom of the Netheriands
cannot rely on the application of the equidistance method, since it would not
lead to an cquitable apportionment.

4, Consequently, the delimitation of the continental shelf in the North Sea
between the Parties is a matter which has to be settled by agreement. This agree-
ment should apportion a just and equitable share to each of the Parties in the
light of all factors relevant in this respect.

31 May 1968
(Signed} Giinther JAENICKE
Professor Dr. jur.

Agent for the Government
of the Federal Republic
of Germany
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PART III. ANNEX TO THE REPLY SUBMITIED
BY THE GOVERNMENT OF THE
FEDERAL REPUBLIC OF GERMANY

Anncex

INTERNATIONAL AND INTER-STATE AGREEMENTS CONCERNING THE DELIMITATION
OF CONTINENTAL SHELVES aAND TERRITORIAL WATERS

A. CONTINENTAL SHELVES

1. 26 February 1942
United Kingdom-Venezuela

Treaty relating (o the Submaring Areas of the Gulf of Paria

sarticle 1. In this treaty the torm ‘submarine areas of the Gulf of Paria’
denotes the sea-bed and sub-soil outside of the tecritorial waters of the High
Contracting Parties to one or the other side of the lines A-B, B-Y and Y-X.

Article 3. The lines A-B, B-Y and Y-X mentioned in the preceding article
arc drawn on the annexed map and are defined as follows:

Line A-B runs from point A, which is the intersection of the central meridian
of the island of Patos with the southern limit of the territorial waters of the
island, the approximate co-ordinates of which arc: latitude 10°35°04” N,
longitude 61°51'53 W. From there the line runs straight to point B which is
situated at the limit of the territorial waters of Venezuela at the puint of their
intersection with the meridian of 62°05°08” W., the approximate latiwude of
which is 10°02°24" N.

Line B-Y runs from point B, already established, and follows the limits of
the territorial waters of Venezuela to point Y, where the said limits intersect
the parallel of 9°57/30" N,, the approximatc longitude of which is 6156’40 W.

Line Y-X runs from point Y, already established, and follows the said
paraliet of 9°57°30” N., to point X, situated on the meridian of 61°30°00" W.”

Note: The lines described in Article 3 are not equidistant.
(Sourco: U.N. Legislative Series STILEG/SER.B/I p. 44.}

2. 1947-1954
Chile-Peru-FEcitador

Noter These three States did not conelude separate treaties on the delimi-
tation of their continental sheives. They agree, however, that the lateral
boundaries between Chile and Peru and Peru and Ecuador follow the
porallel of geographical fatitude from the final point of the land frontier,

as seen from the corresponding declarations and the treaty listed below.
(a) Chile: Presidential Declaration dated 23 June 1947+ “4° La prescnte
declaracién de soberania no desconoce legitimos derechos similares de otros

Estados sobre la base de reciprocidad .. .7

Unofficie! transiation: “The present declaration of sovercignty does pot dis-
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regard the similar legitimate righis of other States on a basis of reciprocity . . .

(b} Peru: Presidential Decree No. 781 (1) dated 1 August 1947: “3° |, . ol
Estado . .. ejercerd dicho control y proteccion sobre el mar adyacente a las
costas del territorio peruano en una zona comprendida entre €5as ¢ostas y una
linea imaginaria paralela a ellas vy trazada sobre el mar & una distancia de
doscientas (200} millas marinas, medida siguiendo la linea de los paralelos
geograficos.”

Unofficial transtation: . . . the State ... will exercise the same control and
protection on the seas adjacent to the Peruvian coast over the area covered
berween the coast and an imaginary parallel line to it at a distance of two hun-
dred (200) nautical miles measured following the line of the geographical
paraliels.”

{¢) Chile-Ecuador-Peru: Declaration on the Maritime Zone, dated 18 August
1952: *“1v}... 8i una isla o grupo de islas pertenecientes a uno de los paises
declarantes estuviere a menos de 200 millas marivas dc la zona maritima
general que corresponde a otro de ellos, Ia zona maritima de esia isla o grupo
de islas quedard limitada por el paralclo dei punte en que llega al mar la
frontera terrestre de los Estados respectivos.”

Unafficial transtation: “The maritime zonc of an island or group of islands
belonging to one declarant country and situated less than 200 nautical miles
from the general maritime zone of another declarant country shall be bounded
by the parallel of latitude drawn from the point at which the land frontier
between the two countries reaches the sea.”

(d)} Chile-Feuador-Perie: Agreement Relating to a Special Maritime Frontier
Zone, daled 4 December 1954: “Primero: Establécese una Zona Especial, a
partir de 1as 12 millas marinas de la costa, de 10 millas marinas de ancho a cada
fado del paraleto que constituye el limite maritimo entre los dos paises.”

Unofficial translation: **A Special Zone is hereby established, at a distance of
12 pautical miles from the coast, extending to a breadih of 14} nautical miles
on either side of the parallel which constitutes the maritime boundary between
the two countries,”™

(Source: Convenios v otros documentos (1952-1966), Secretaria General,
Lima, Enero de 1967, pp. 12, 14, 16, 39}

3. 22 Fcbruary 1958
Saudi Avabia-Bahrain
{Text repraoduced on p. 259, supra, of the Dan. C.-M._, and p. 388, supra, of the
Neth, C.-M.)

Note: Although “middle lines" and “mid-points” are mentioned in this
treaty the boundarv does oot follow a line of equidistance. Cf. Padwa,
International and Comparative Law Quarterly, Vol. 9, 1960, p. 630:
“Neither treaty utilises the principle of equidistance .. .

4. 15 Janary 1961
Kuwait-Kuwait Shell

Qil Concession Agreement between the Ruler of Kuwait and Kuwait Shell
Petroleum Development Co, Lid.
“Article 1. (ii}. .. The approximnare boundaries of the seabed to which
Kawait is entitled are straight lines joining the following points:

(i} The seaward end of the boundary between Kuwait and Irag in the Khor
Abdullah;
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(1i} A point 29°43'12” N and 48°31'30” E
{ifi} A point 29°35'00” N and 48°37'00" E
(iv) A point 29°3224 N and 48°4724” E
(v} A point 29°21’54”" N and 49°13'i8” E
(+1) A point 28°58°36” N and 49°29'48” |
{vil) A point 29°0{'36” N and 48°52'12" E
(viil} A point 28°49°42” N and 48°22'30” E
(ix} A point 28°50'42” N and 48°19°06" E
(x) The seaward end of the houndary beitwsen Kuwait and Kuwait/Saudi-
Arabian Neutral Zone,”
{Source: Notc Verbale from the Permanent Mission of Kuwait to the United
Nations to the U.N. Secrctary General, dated 6 March 1968.}

Note: The dividing line follows the general direction of the land frontier
and does not reflect the principle of equidistance. While this is not an
international agreement in the strict sense of the word, it may be given the
same valuc under international law as was given to Lord Asquith’s award
in the case of the Sheik of Abtt Dhabi v, Petrolewm Development Lid,

5. 1 December 1964
Federal Republic of Germany-Netherlands
{Text reproduced on p. 101, supra, of the German Memorial.)
Note: For objections against the use of this treaty as a precedent see
paragraph 29 above.

6. 10 March 1965
United Kingdom-Norway
{Text reproduced on p. 105, supra, of the German Memorial.)

Nore: This treaty as well as the two other {reatics between the United
Kingdom and North Seca coastal States provide for a boundary which,
although bcing constructed on the basis of the principle of the median
line, does not exastly follow the linc of equidistance.

7. 20 May 1965
S8 . R.-Finlond
{Text reproduced on p. 260, supra, of the Dan. C.-M. and p. 338, supra, of the
Neth, C.-M.)
Note: The lateral boundary in the Gulf of Finland does not follow the
equidistance line,

8. 9 June 1963
Federal Republic of Germany-Demnark
{a) North Sea
{Text reproduced on p. 111, supra, of the German Memorial.}
Note: Only the terminal point (S} is equidistant from the two coasts,
See also paragraph 29 above for further objections against the treaty n
this list.
(&} Baltic Sea
(Text of Protocol on p. 112, supra, of the German Memorial.)
Norer In the Baltic Sea the boundary coonstitutes a dividing line between
opposite coasts.
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9, 6 October 1965

United Kingdom-Netherlaruds

{Text reproduced on p. §17, supra, of the German Memorial.}
Note: See aote 1o trecaty No. § above.

16, B December 1965
Norway-Denmark
{Text reproduced on p. 126, supra, of the German Memorial.}
Nete: See note to treaty No. § which applies munatis muandis,
i1, 3 March 1966
United Kingdom-Denmark
{Text reproduced on p. 128, supra, of the German Memorial.)
Note: See note to treaty No, 6 ahove,
12, 31 March 1566
Netherlands-Denmark

(Text reproduced on p. 138, supra, of the German Memorial.)

Nore; This treaty concluded by two Partics to the present proceedings
only reiterates their views on the principles to be applied. In this context,
therefore, it cammot be regarded as a precedent or cvidence of State
practice.

13. 5 May 1967

U.S.S.R.-Finland

{Text reproduced on p. 259, supra, of the Dan. C.-M. and p. 388, supra, of the
Neth. C.-M.) .

14. 22 November 1967

The Commonwealth of Australia

Note: This is an example of intcrnational law as applied between the
individual States of a federation, Whether the Australian continental shelf
is subjected 1o the jurisdiction of the individual States or the federation
appears to he a controversial issue. The boundary lines in the fellowing
Act based on agreements between the States concerned differ largely from
equidistance, particularly as the frootior between Victoria and South
Australia is concerned.

Petroleum {Submerged Lands) Act, 1968 {entered into force on 1 April 1968},
SECOND SCHEDULYE
AREAS ADJACENT TO STATES AND TERRITORIES
The adjacent area in respect of a State or Territory s the arca the boundary

of which is described in this Schedule in relation to that State or Territory, to
the extent only that that area includes—
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{a) arcas of territorial waters; and
(b} areas of superjacent waters of the continental shelf.

AREA ADJACENT TO THE STATE OF NEW SOUTH WALES

The area the boundary of which commences at a point that 1s the intersection
of the coastling at mean low water by the geodesic between the trigonometrical
station known as Point Danger near Point Danger and a2 point of Latitude
27° 58 South, Longitude 154° East and runs thence north-easterly along that
geodesic to the last-mentioned point, thence north-easterly along the geodesic
to a point of Latitude 27° 48" South, Longitude jS54° 227 East, thence easterly
along the geodesic to a point of Latitude 27° 30° 35" South, Longitude 160°
East, thence southerly along the meridian of Longitude 160° East to its inter-
section by the parallef of Latitude 39° 12° South, thence south-westerly along
the geodesic o a point of Latitude 40° 40" South, Longifude 158° 53’ East,
thence north-westerly along the geodesic to a point of Latitude 37° 357 South,
Longitude 150° 14" East, thcnee north-wesierly along the geodesic to the
intersection of the coastline at mean low water by the boundary between the
Stales of New South Wales and Victoria, thence along the coastiine of the
State of New South Wales at mean low water 1o the point of commencemient.

AREA ADIACENT TO THE STATE OF VICTORIA

The arca the boundary of which commences at a point that is the intersection
of the coastlinc ar meun low water by the boundary betwecn (he States of
New South Wales and Victeria and runs thence south-caster]y along the geodesic
to a point of Latitude 37° 35 South, Longitude 130° 10° East, thence south-
easterly along the geodesic to a point of Latitude 40° 40" South, Longitude
158° 53° East, thence south-westerly along the geodesic to a point of Laritude
41° 30 South, Longitude 158°13 East, thence north-westerly along the
geodesic to a point of Latitude 39° 127 South, Longitude 150° East, thence
westerly along the parallel of Latitude 39° 127 South to its intersection by the
meridian of Longitude 142° 30” East, thence south-westerly along the geodesic
to a point of Latitude 39° 50" South, Longitude 142° East, thence south-
westerly along the geodesic to a point of Latitude 44° South, Longitude
136° 2% East, thence north-casterly along the geodesic to a point of Latitude
38° 40° 48" South, Longitude 140° 40°44” Easi, thence north-easterly along
the geodesic to a point of Lalitude 38° 35 30" South, Longitude 140°44” 37
East, thence notth-easterly along the geodesic to a point of Latitude 38° 26
South, Longitude 140° 53°, Fast, thence north-casterly along the geodesic to a
point of Latitude 38° 15" South, Longitude 140° 37° East, theoce north-easterly
along the geodssic to g point of Latitude 38° 15 South, Longitude 140° 577
East, thence north-easterly along the geodesic to a point that is the intcrscction
of the paraliel of Latitude 38° 10’ South by the meridian passing through the
intersection of the coastline at mean low water by the boundary between the
States of South Australia and Victoria, thence northerly along that meridian to
its fntersection by the coastline at mean low water, thence along Lhe coastline
of the State of Victoria at mean [ow water 1o the point of commencement.

AREA ADJACENT TO THE STATE OF (QUEENSLARD

The area the boundary of which commences at a point that is the intersection
of the coastline at mean low water by the boundary between the Northern
Territory of Australia and the State of Queensland and runs lhence nosth-
easterly along the geodesic to a point of Latitude 15° 55° South, Longitude
138° 30" East, thence northerly along the meridian of Longitude 138° 30° East
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to its intersection by the parallel of Latitude 14° 30° South, thence easterly
along that parallel to its intersection by the meridian of Longitude 135° 15°
" East, thence northerly along that meridian to ifs intersection by the parallel of
Latitude 11° South, thence north-westerly along the geodesic 1o a point of
Latitude 10" 517 South, Longitude 139° 12’ 30" FEast, thence north-gasterly
along the geodesic to a poimt of Latitude 10° [1’' 15 South, Longitude
140° 04’ 45" Eust, thence north-easterly along the geodesic to a point of
Latitude 10° South, Longitude 146° 2115 Fast, thence north-casterly along
the geodesic to a point of Latitude 9° 52’ 30" South, Longitude 140° 30 30"
East, thence north-easterly along the geodesic to a point of Latitude 9° 38
South, Longitude 141° East, thence north-easterly along the geodesic fo
a point of Latitude 9° 30" South, Longitude 141° 35" 30” East, thence north-
easterly along the geodesic to a point of Latitude 9° 10° 45 South, Longitude
142° 0¥ 15" East, thence casterly along the parallel of Latitude 9° 107 45"
South to its intersection by the meridian of Longitude 142° 4’ 45 East,
thenee south-easterly along the geodesic to a point of Latitude 9° 117 457
South, Longitude 142° 09 East, thence north-easterly along the geodesic
to a point of Latitude 9° 10’ 30” South, Longitude 142> 167 East, thence south-
casterly along the geodesic to a point of Latitude 9° 11’ 45 South, Longitude
142° 18" 307 East, thence south-easterly along the geodesic to a point of
Latitude 9° 14° 45" South, Longitude 142° 21”7 3’ East, thence south-easterly
along the geodesic to a point of Latitude 9° 21° 30" South, Longitude 142°
33 15 East, thenee north-easterly along the geodesic 10 a point of Latitude
$° 08" 15" South, Longitude 143" 52 157 Fast, thence south-easterly along
the geodesic to a point of Latitude 9° 24’ 30" South, Longitude 144° 137 457
East, thence north-easterly along the geodesic to a peint of Latitude 9° South,
Longitude 144° 45° Easi, thence easterly along the parallel of Latitude $°
South to its intersection by the meridian of Longitude 145° 13 East, thence
south-casterly along the geodesic to a point of Latitude $° 1[5 South, Lon-
gitude 145% 20" East, thence south-easterly along the geodesic to a point
of Latitude 10° 45° South, Longitude 145° 40’ East, thence south-easterly
along the geodesic to a point of Latitude [2° 10 South, Longitude 146° 25
East, thence south-casterly along the geodesic to a point of Latitude 12° 50
South, Longitude 147° 407 East, thence southerly along the meridian of Longi-
tude 147° 40" East to its intersection by the parallcl of Latitude 14° South, thence
westerly along that paralle]l to its intersection by the meridian of Longitude
146° 55° East, thence southerly along that meridian to its intersection by the
paraliel of Latitude 17°05 South, thence easterly along that parallel to its
intersection” by the meridian of Longitude 147° 43 East, thence southerly
along that meridian to its intersection by the parallel of Latitude 18° 307
South, thence casterly along that parallel to its intersection by the meridian
of Longitude 150° 50" East. thence southerly along that meridian to its inter-
section by the paraliel of Latitude 20° South, thence easterly along that paralkel
to its intersection by the meridian of Longitude 151° 307 Fast, thence southerly
along that meridian to jts intersection by the parallel of Latitude 20° 23
South, thence easterly along that paralle] to its intersection by the meridian
of Longitude 153° 05° East, thence southerly along that meridian to its inter-
section by the parallel of Latitude 22° 50’ Soulh, thence easterly along that
paralle to its Intersection by the meridian of Longitude 153 40" East, thence
southerly azlong that meridian to its intersection by the parallel of Latitude
23° 15" South, thence easterly along that paraliel to its interseclion by the
meridian of Longitude 154° East, thence southetly zlong that meridian to its
intersection by the parallel of Latitude 23° 50" South, thence easterly zlong
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that parallel to its intersection by the meridian of Longitude 155° 15’ East,
thence southerly along that meridian to its intersection by the parallel of
Latitude 25° South, thence easterly along that paraliel to its intersection by the
meridian of Longitude 158 35" East, thence south-easterly along the geodesic
to a point of Latitude 27° 30° 35" South, Longitude 160° East, thence westerly
along the geodosic to a point of Latitude 27° 48" South, Longitude 154° 227
East, thence south-westerly along the geodesic to a point of Latitude 27° 58’
South, Longitude 154 East, thence south-westerly along the geodesic between
the last-mentioned peint and the trigonometrical station known as Point
Danger near Point Danger to its intersection by the coastline at mean low
water, thence along the coastline of the State of Queensland at mean low water
to the point of commencement.

AREA ADJACENT TQ THE STATE OF SOUTH AUSTRALIA

The area the boundary of which commences at & point that is the intersection
of the coastline at mean low watcr by the boundary between the Suates of
South Australia and Victoriz and runs thence southerly along the meridian
through that point to its intersection by the parallel of Latitude 38° 10° South,
theuce south-westerly along the geodesic to a point of Latitude 38° 15° South,
Longitude 140° 57" East, thence south-westerly along the geodesic to a point
of Latimde 38%26° South, Longitude 140° 53" East, thence south-westerly
along the geodesic (0 a point of Latitude 38° 35° 30" South, Longitude 140°
44" 37" East, thence southwesterly along the geodesic to a point of Latitude
38° 40 48" South, Longitude 140° 40° 44 East, theace south-westerly along
the geodesic to a peint of Lathude 44° South, Longitude 136° 29° East, thence
westerly along the parallel of Latitude 44° South to its intersection by the
meridian of Longitude 129° East, thence northerly along that meridian to its
intersection by the parallel of Latitude 31° 45" South, thence northerly along
the geodesic to the intersection of the coastline at mean low water by the
boundary between the States of South Australia and Western Australia, thence
along the coastline of the State of South Australia at mean low water 10 the
point of commencement.

AREA ADJACENT TO THE STATE OF WESTERN AUSTRALIA

The area the boundary of which commences at a point that is the intersection
of the coastiine at mean low water by the boundary between the States of
South Australia and Western Australia and runs thence southerly along the
geodesic 10 a point of Latitude 31°45° Scouth, Longitude 129 East, thence
southerly along the mcridian of Longitude 129° Fast to its interseciion by the
paralle]l of Latitude 44° South, thence westerly along that parallel to its inter-
section by the meridian of Longitude 110° East, thence northerly along that
meridian to its intersection by the parallel of Latitude 17 South, thence
north-easterly along the geodesic to a point of Latitude 12° 24" South, Longi-
tude 121° 24’ East, thence south-casterly along the geodesic te a poimt of
Latitude 12° 56” South, Longitude [22° (06" East, thence south-easterly along
the geodesic to a point of Latitude 13° 20 South, Longitude 122° 417 East,
thence easterly along the geodesic to a point of Latitude 13° 19’ 30" South,
Longitude 123° 167 45" East, thenve easterly along the parallel of Latitude
13° 19° 30" South to its intersection by the meridian of Longitude 124° 277 45”7
East, thence north-casterly along the geodesic 1o a point of Latitude 13° 13’ 157
South, Longitude 124° 36’ 15” East, thence north-easterly along the geodesic
to a point of Latitude 12° 46’ 15” South, Longitude 124° 55° 30" East, thence
north-easterly along the geodesic to a point of Latitude 11° 51 South, Longi-
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lude 125" 27" 45" East, thenee, north-easterly along the geodesic to a point of
Latitude 11 44" 30” Soulh, Longitude 125” 31 30°" East, thence morth-easterly
along the geodesic to a point of Latitude 10° 21" 30" South, Longitude 126°
10" 30" East, thence north-easterly along the geodesic to a2 point of Latitude
10° 13" South, Longitude 126° 26" 30” East, thence north-easterly along the
geodesic te a point of Latitude 10°05° Souih, Longitude 126° 47 307 East,
thence south-easterly along the geodesic to a peoint of Latitude 11° 13157
South, Longitude 127° 327 East, thence south-easterly along the geodesic 1o a
point of Latitude 11°48° South, Longitude 127° 53° 45 East, thence south-
casterly along the geodesic to a point of Latitude 12° 26’ 30" South, Longitude
128° 22° East, thence south-¢asterly along the geodesic to a point of Latitude
127 327 45 South, Longitude 128° 24" East, thence south-easterly along the
gecdesic to a point of Latitude 12° 35° 30" South, Longitude 1287 28" East,
thence southerly along the meridian of Longitude 128° 287 East to its intersection
by the parallel of Latitude 13° 15° 30" South, thence south-easterly along the
geodesic to a point of Latitude 13° 3% 457 South, Longilude 128° 30”7 457
East, thence south-easterly along the geodesic 10 a point of Latitude 13° 49’ 457
South, Longitude 128° 33’ 15" East, thence south-easterly along the geodesic
to a point of Latitude 14° South, Longitude 128° 427 15" East, thence south-
casterly along the geodesic to a point of Latitude 147 19’ 30" Sputh, Longitudc
128° 53 East, thence south-casterly along the geodesic to a point of Latitude
14® 32° 307 South, Longitude 129° 01 [53™ East, thence southerly along the
geodesic to a point of Latitude 14° 37 30" South, Longitude 1297 01° 45"
East, thence southerly along the geodesic to the intersection of the coastline
at mean low water by the boundary between the Northern Territory of Australia
and the State of Western Australia, thence along the coastline of the State
of Western Australia at mean (ow water to the point of commencement,

AREA ADJACENT TO THE STAIE OF TASMANIA

The area the boundary of which commences at a point of Latitude 39° 127
South, Longitudc 142° 30" Fast and runs thence easterly along the paralle] of
Latitude 39° 12’ South to its intcrsection by the meridian of Longitude 150°
East, thence south-casterly along the geodesic (o a point of Latitude 41° 307
South, Longitude [58° 13’ East, thence south-westerly along the geodesic to
a point of Latitude 45° South, Longitude 150° Fast, thence south-casterly
along the geodesic to a point of Latitude $6° South, Longitude 165° East,
thence westerly along the parallel of Latitade 56° South o its intersection by
the meridian of Longitude 155° East, thence north-westerly along the geodesic
to a point of Latitude 45° South, Longitude 140° East, thence north-westerly
aleng the geodesic to a point of Latitude 44° South, Longitude 136° 29° East,
thence north-easterly along the geodesic to a point of Latitude 39° 50° South,
Longitude 142° East, thence north-easterly along the geodesic to the point of
caminencement,

AREA ADJACENT TO THE NORTHERN TERRITORY OF AUSTRALIA

The area the boundary of which commences at a point that is the intersection
of the coastline at mean low water by the boundary between the Northern
Territory of Australia and the State of Western Australiz and runs thence
northerly along the geodesic 10 a point of Latitude 14° 37° 30’ South, Longi-
tude 1297 01”45 East, thence northerly along the geodesic to a point of
Latitude 14° 32" 30 South, Longitude [29° 017 15" East, thence north-westerly
along the geodesic to a peini of Latitude 14° 19” 30" South, Longitude 128° 537
East, thence north-westerly along the geodesic to a point of Latitude 14°
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South, Longitude 128°42° 15" East, thence north-westerly along the geodesic
1o a point of Latitude 13°49° 45/ South, Longitude 128° 337 15" East, thence
north-westerly along the geodesic to a point of Latifude 13° 39° 45" South,
Longitude 128° 30’ 45 East, thence north-westerly along the geodesic to a
point of Latitude 13° 15° 30" South, Longitude 128° 28’ East, thence northerly
along the meridian of Longitude 128° 28" East 10 its {ntersection by the paratiel
of Latitude 12° 55’ 30" South, thence north-westerly along the geodesic to a
point of Latitude 12° 32" 45" South, Longitude 128”24’ East, thence north-
westerly along the geodesic to a point of Latitude [2° 26’ 30° South, Longitude
128° 22’ East, thence north-westerly along the geodesic to a point of Latitude
11° 48’ South, Longitude 127° 53’ 45" East, thence north-westerly along the
geodesic to a point of Latitude 1%° 13 15" South, Longitude 127° 32" East,
thence north-westerly along the geodesic to a peint of Latitude 10° 05° South,
Longitude 126°47 30" East, thence north-easterly along the geodesic to
a point of Latitude. 9° 53" 437 South, Longitude 127718 30" East, thence
north-easterly along thc geodesic to a point of Latitude 9725 South,
Loogitude 128° East, thence easterly along the parallel of Latitude
9° 25" South to its intersection by the meridian of Longitude 129”38
East, thence north-easterly along the geodesic to a point of Latitude 8° 5%
South, Longitude 133°21° East, lhence north-casterly along the peodesic
10 a point of Latitude 8° 52' 15” South, Longitude 133° 24’ 15” East, thence
south-easterly along the geodesic to a point of Latitude 9° 237 13” South,
Longitude 134”47 30” East, thcnce casterly along the seodesic to a point
of Latitude 9°20° 30" South, Longitude 135°06° 45" East, thencc north-
casterly along the geodesic to a point of Latitude 9° 08° 157 South, Longitude
135° 287 45" East, thence south-easterly along the geodesic to a point of Latitude
9* 50" 30" South, Longitude 137° 34’ East, thence south-gasterly along the
geodesic to a point of Latitude 10° 01° South, Longitude 138° 03° East, thence
south-easterly along the geodesic to a point of Latitude 10° 16’ 45" South,
Longitude 138°32° 30”7 East, thence south-casierly zlong the geodesic to a
point of Latitude 10°44°45” South, Longitude 139° 0% 15 East, thence
south-casterly along the geodesic to a point of Latitude 10° S1° South, Longitude
13%° 12 30" East, thence south-easterly along the geodesic to a point of
Latitude 11° South, Longitude 139° I5° East, thence southerly along the
meridian of Longitude 139° 15 East to its intersection by the parallet of
Latitude 14° 3¢’ South, thence westerly along that parallel to its intersection by
the meridian of Longitude 138° 30’ East, thence southerly along that meridian
1o its intersection by the parallel of Latitude 15° 535" South, thencc south-
westerly along the geodesic to the intersection of the coastling at mean low
water by the boundary between the Northern Territory of Australia and the
State of Queensland, thence along the coastling of the Northern Territory of
Australia at mean jow water to the point of commencement,

AREA ADJACENT TO THE TERRITORY OF ASHMORE AND CARTIER [SLANDS

Tha area the boundary of which commences at a point of Latitude 12° 24
South, Longitude 121°24° Fast and runs thence north-casterly along the
geodesic ta a point of Latitude 11° 33 South, Longitude 123° 14’ East, theance
north-easterly along the geodesic to a point of Latitude 11° 17’ South, Longitude
123° 24’ 15" East, theace south-casterly along the peodesic to a point of
Latitude 11°26° 18" South, Longitude 123°40° Cast, thence north-easterly
along the geodesic to a point of Latitude 117 21” South, Longitude 124° 08" 30”
East, thence north-casterly along the geodesic to a point of Latitude 19° 557 457
South, Longitude 124° 27 East, thence north-casterly along the geodesic to a
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point of Latitude 10°37 15" South, Longitude 125°41° 39” East, thence
north-easterly along the geodesic to a poimt of Latitude 10° 217 30" South,
Longitwude 1267 10" 30" East, thence south-westerly along the geodesic to a point
of Latitude 11°44° 30" South, Longitude [25° 31’ 30/ Fast, thence south-
westerly along the peodesic to g point of Latitude 11° 517 South, Longitude
[25% 23 45’ Easl, thence south-westerly along the geodesic to a point of
Latitude 12° 46° 15" South, Longitude 124° 55" 30" East, thence south-westerly
along the gendesic to a point of Latitude 13° 137 157 South, Longitude 124°
36" 15 East, thence south-westerly along the geodesic to a point of Latitude
13° 19" 30 South, Longitude 124° 27457 East, thence wcsterly zlong the
parallel of Latitude 13° 19" 30" Scuth to its intersection by the meridian of
Longitude 123" 16" 45" East, thence westerly along the geodesic to a point of
Latitude 13° 20" South, Longitude 122° 41’ East, thence north-westerly along
the geodesic toc a point of Latitude 12° 56’ South, Longitude 122° 06" East,
thence north-westerly along the geodesic to the point of commencement.

AREA ADJACENT TO THE TERRITORY OF PAPUA

The area the boundary of which commences at a point that is the intersection
of the coastline at mean low water by the boundary between (he Territory of
New Guinea and the Territory of Papua and runs thence north-easterly along
the geodesic to a point of Latitude 7° 597 20°” South, Longitude 148° 817 3¢”
East, thence north-easterly along the geodesic 10 a point of Latitude 7° 50° 457
South, Longitude 148° 06’ 15" East, thence north-casterly along the geodesic
to a point of Latitude 7° 22 South, Longitude 148° 16" 45 Fast, thence north-
easterly along the geodesic to a point of Latitude 7° [6° South, Longitude
148° 55" Fast, thence south-easterly along the geodesic to a point of Latitude
77 31° South, Longitude 149° 157 East, thence north-easterly along the geodesic
to a point of Latitude 7° 22" South, Loegitude 149° 42° East, thence north-
casterly along the geodesic to a point of Latiiude 7° 18’ South, Longitude 150°
10 East, thence casterly along the peodesic to a point of Latitude 7° 19° South,
Longitude 150° 25° East, thence sasterly along the geodesic to a point of Lati-
tude 7° 137 South, Longitude 151° 05’ East, thence easterly along the geodesic
to a point of Latitude 7° 10" South, Longitude [52° 40° East, thence north-
easterly along the geodesic to a point of Latitude 7°05° South, Longi-
tude 153°10° Fast, thence south-easterly along the peodesic to a point of
Latitude 7° I8’ South, Longitude 153° 30 East, thence south-easterly along
the geodesic to a point of Latitude 7° 35 South, Longitude 153° 48" East,
thence south-easterly along the geodesic to a point of Latitude 8° 50° South,
Longitude 155° 08 East, thence south-easterly along the geodesic to a
point of Latitude 9°18° South, Longitude 155° 18" East, thence south-
westerly afong the geodesic to a point of Latitude 10°9° South, Longitude
154° 41” East, thence south-gasterty along the geodesic to a point of Latitude
10° 45" South, Longitude 154° 55° East, thence south-easterly along the geodesic
to & point of Latitude 14° 07" South, Longitude 156° 35" East, thence south-
westerly along the geodesic to a point of Latitude 14° 287 South, Longitude
155° 03" East, thence south-westerly along the geodesic to a point of Latitude
14° 45° Scouth, Longitude 154° 15° East, thence north-westerly along the geo-
desic to a point of Latitude 14° 15”7 South, Longitude 152° 15" Easi, thence
north-westerly along the geodesic to a point of Latitude 13° 50° South, Longitude
151° 26" East, thence north-westerly along the geodesic to a point of Laritude
13° 12" South, Longitude 149° 40y East, thence north-westerly along the
geodesic to a peint of Latitude 13° 05° South, Longitude 1487 35° East, thence
north-westerly 2long the geodesic to a point of Latitude 12° 50’ South, Longitude



REPLY OF THE FEDERAL REPUBLIC OF GERMANY 447

147° 40’ Fast, thence north-westerly along the geodesic to a point of Latitude
12° 10' South, Longitnde 146°25° East, thence north-westerly along the
geodesic to a peint of Latitude 10° 45" South, Longitude 145° 40° East, thence
north-westerly along the geodesic to 2 point of Latitude 9° 15" South, Longitude
145° 20¢ East, thencc north-westerly along the geodesic to a point of Latitude
9¢ South, Longitude 143° 13’ East, thence westerly along the parallel of Latitude
9° South to its intersection by the meridian of Longitude 144° 45° Eust, thenee
south-westerly along the geodesic to a point of Latitude 9° 24° 30" South,
Longitude 144° 137457 East, thence north-westerly along the geodesic to a
point of Latitude 9° 08’ 15~ South, Longitude 143" 52" 15" East, thence south-
westerly along the gecodesic to 2 point of Latitude 9° 21” 30" South, Longitude
142° 33° 15" East, thence north-westerly zalong the geodesic to a point of
Latitude 9° 147 45 Scuth, Longitude 142° 21" 30” East, thence north-westerly
along the geodesic to a point of Latitude 9° 11 45" South, Longitude 142° 18/
30" East, thence narth-westerly along the geodesic to a point of Latitude
9° 10 30" South, Longitude 142° 16° East, thence south-westerly along the
geodesic to a point of Latitude 9711”45 South, Longitude 142° 09" East,
thence north-westerly along the geodesic to a point of Latitude 9* 107457
South, Longitude 1427 04”45 East, thence westerly along the parallcl of
Latitude 9° 10° 45 South to its intersection by the meridian of Longitude
142° 00’ 15" Easl, thence south-westerly along the geodesic to & point of
Latitude 9° 30’ South, Longitude 14135 30" East, thence south-westerly
along the geodesic to a point of Latitude 9° 38" South, Longitude 141° East,
thence south-westerly along the geodesic to a point of Latitude 9% 52° 307
South, Longitude 140° 30’ 30/ East, thence north-easterly along the geodesic
to the intersection of the coastline at mcan low water by the boundary between
the Territory of Papua and West Irian, thence along the coastline of the
Territory of Papua at mean low water to the point of commencement.

AREA ADJACENT TO THE TERRIFORY OF NEW GUINEA

The area the boundary of which commences at a point that is the infersection
of the coastline at mean low water by the boundary between the Territory of
New Guinea and West [rian and runs thence north-westerty along the gendesic
to a point of Latitude 2° 30° Scuth, Longitude 14G° 56’ East, thence north-
westerly along the geodesic to a point of Latitude 2°25 South, Longitude
140 55’ East, thence north-easterly along the geodesic to a point of Latitude
1° South, Longitude 141°22° Dast, thence north-westerly along the geodesic
to a point of Latitude 0* 47" North, Longitude 140° 49" East, thence north-
westerly along the geodesic to a point of Latitude 2° 41’ North, Longitude
140° 46" East, thence easterly along the geodesic to a point of Latitude 2° 40’
North, Longitude 142° 03° East, thcnoe easterly along the geodesic to a point
of Latitude 2° 44' North, Longitude 143° D5" East, thence north-casterly along
the geodesic to a point of Latitude 247 Nerth, Longitude 143° 26” East,
thence north-easterly along the geodesic to a point of Latitude 3° 197 North,
Longitude 145° [ East, thence north-easterly zlong the geodesic to 2 point
of Latitude 3° 23° Morth, Longitude 145° 43 East, thence south-easterly along
the geodesic to a point of Latitude 3° 17 North, Longitude 146° 38" East,
thence south-easterly along the geodesic to a point of Latitude 3° 127 North,
Longitude 147° 01’ East, thence south-easterly along the gecdesic to a point
of Latilude 27 41" North, Longitude 147° 58’ East, thence easterly along the
geodesic to a point of Latitude 2° 46 North, Longitude [50° 227 East, thence
south-easterly along the geodesic to a peint of Latitude 2° 22° North, Longitude
151°02° East, thence south-custerly along the geodesic to a point of Latitude
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0° 19 South, Longitude 152° 45 East, thence south-easterly along the geodesic
to a point of Latitude 1° South, Longitude 153° 58" East, thence gasterly along
the geodesic 1o a point of Latitude 1° 85 South, Longitude 1°57 40° East, thence
north-gasterly along the geodesic to a point of Latitude 1° 017 South, Longiude
157° 51’ East, thence north-easterly along the geodesic 1¢ a point of Latitude
0° 53’ North, Longitude 160° 04 East, thence south-easterly along the peodesic
to a point of Latitude 0° 15 North, Loangitude 161° 46’ East, thence south-
easterly along the geodesic to a point of Latitude 3° 55 South, Longitude
163° 58° East, thence south-westerly along the geodesic to & point of Latitude
4° 53’ South, Longitude 166° 08" East, thence north-westerly atong the meodesic
te a point of Latitude 4° 46" South, Longitude 158" 58’ Easl, thence norih-
westerly along the geodesic to a point of Latitude 4° 35 South, Longitude
158° 12" East, thence south-westerly along the geodesic to a point of Latitude
5° 52’ South, Longitude 157° 53° East, thence westerly along the geodesic to a
point of Latitude §° 51" South, Longitude 157° 23° East, thence north-westerly
atong the geodesic (o a point of Latitude 5° 38’ South, Longitude 156 327 East,
thence south-westerly along the geodesic to a poinl of Latitude 6° 237 South,
Longitude 136° 15° East, thence south-westerly along the geodesic 1o a poim
which lics 93 admiralty nautical miles north 23° cast true from Cape Friendship,
thence southerly along the geodesic to a point which lics 4 admiraity nautical
miles south 84” east true from Cape friendship, thence south-westerly aiong
the geodesic to a point which lies 2§ admiralty nautical miles south 36° cast
true from Cape Friendship, thence south-westerly along the geodesic to a2
point which lics 2 admiralty nautical miles south 38° east true from the sonthern-
most point of the peninsula which bounds the harbour of Tonolei on the cast,
thence southerly along the gendesic to a point which lies 3§ admiralty nautical
miles south 19° ¢ast true from the southernmost point of that peninsula, thence
south-westerly along the geodesic to a point which lies 4 admiralty nautical
miles south true from the southeramost point of that peninsula, thence north-
westerly along the geodesic to a point which lies 3} admiralty nautical miies
south 45° west true from the southernmost point of that peninsula, thence
south-westerly along the geodesic to a point which lics 6 admiralty nautical
miles south 40° west true from the southeramost point of that peninsula,
thence westerly along the geodesic 1o 4 point which lies 43 admiralty aautical
miles north 857 east true from Moila Point, thence south-westerly along the
geodesic 10 a point which lies 4 admiralty nautical miles south 66° cast true
from Moila Point, thence scuth-westerly along the geodesic 10 a point which
lics 5 admiraity nautical miles south 53° west true from Muoila Point, thence
north-westerly along the geodesic to 2 point which lies 8§ admiralty nautical
miles south 78° west true from Moila Point, thence south-westerly along the
geodesic to 2 point of Latitude 7° 11° South, Longitude 155° 27" East, thence
south-westerly along the geodesic to a point of Latitude 7° 14’ South, Longitude
155° 04" East, thence south-westerly along the geodesic to a point of Latitude
7° 27 South, Longitude 154° 06’ East, thence south-westerly along the geodesic
to a point of Latitude 7° 35" South, Longitude 153° 48° East, thence north-
westerly along the geodesic to a point of Latitude 7° 187 South, Longitude
153° 30" East, thence north-westerly along the geodesic to a point of Latitude
7° 08 South, Longitude 153° 107 Last, thence south-westerly along the geodesic
to a point of Latitude 7° 10" South, Longitude 152° 407 East, thence westerly
along the geodesic to a point of Latitude 7° 13" South, Longitude 151° 95
East, thence westerly along the geodesic to a point of Latitude 7° 19" South,
Longitude 150° 25° Eust, thence westerly along the geodesic to a point of
Latitude 7° 18" South, Longitude 150° 10" East thence south-westerly along the
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geodesic to a point of Latitude 7° 22° South, Longiiude 149° 42" East, thence
south-westerly along the peodesic 1o & point of Latitude 7° 31° South, Longi-
tude 149° I15° East, thence north-westerly along the geodesic to a point of
Latitude 7° 16’ South, Longitudc 148° 55’ East, thenve south-wesierly along
the geodesic lo a point of Latitude 7°22° South, Longitude I148° 16" 457
East, thence south-westerly along the geodesic to a point of Latitude
7* 50’ 45" South, Longitude 148°0& 15” East, thence south-westerly along
the geodesic to a puoint of Latilude 7° 5% 207 South, Longitude 148° 017307
East, thence south-westerly along the geodesic to the intersection of the coastline
at mean low water by the houndary between the Terrilory of New Guinea and
the Territory of Papua, thence aicng the coastline of the Territory of New
Guinea at mean low water to the point of commencement.

{Source: Commonwealth of Australia Gazetre, No. 118 of 1967, pp. 97 et seq.)

15. 8 January 1968
Hralv-Yugostavia

Agreement is reported to have been reached as to the delimitation of the
continental shelf in the Adriatic Sea, It seems that the boundary considerably
deviates from the equidistance line. It may be possible to submit the text of
this treaty during the Qral Proceedings.

16. Unilateral Acts

In both Counter-Memorials refercnce is made to a Belgian Bill on the
continentalshelf(Dan. C.-M., pp. 280, supraet seq., Neth. C.-M.,pp. 388, supra et
seq.: see para. 61 above). This unilateral legislative measure is even listedasa
treaty concluded with the United Kingdom, Irance and the Netherlands
(Dan. C.-M., p. 263, supra, Neth, C-M., p. 388, supra;) in fact it isamerc draft
which, even after approval by the Belgian Parliament and subsequent entry into
force, cannot be interpreted as a binding instrument under international law, It
should also be noted that the Bill provides for other than equidistance solutions
(Art. 2: *... This delimitation may be adjusted by special agreement with
the Power concerned”). One might as well quote from other unilateral acts
such as Article 3 of the Iranian Act on the Continental Shelf, dated 19 June
1955, an unoflicial translation of which reads as foliows:

“If the continental shelf mentioned in the previous Articie extends to
the coasts of another country, or if it is common with that of a neigh-
bouring country, and if differences of gpinion arise over the limits of the
Iranian continental shelf, these differences shall be solved in conformity
with the rafes of eguizy and the Government shall take the nccessary
measures for the solution of possible differences through diplomatic
channels™ {italics added).

B, TERRITORIAL WATERS

Observations on the treatits Hsted under B in Annex 13 of the Danish
Counter-Memorial and in Annex 15 of the Netherlands Counter-Memorial.

I Iraly-Trieste

This provision {Article 4) is no longer applicable since the Free State of
Trieste ceased to exist. Furthermore, the boundary at its beginning in the Guif
of Panzanc did not follow the equidistance line.
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2. Yugoslavia-Trieste

This provision {Article 22) is no fonger applicable since the Free State of
Trieste ceased to exist,

3. ftaly-Turkey
This [ine contains anly a few points of equidistance corrected by straight lines.

Cf. Padwa, International and Comparative Law Quarterly, VoL 9, 1960,
op. ¢it., p. 633:
“_ .. the line connecting a serics of such midpeints does not necessarily
coincide with a boundary based on the principle of equidistance. This was
the case with respect to the boundary agreed upon by Italy and Turkey

dividing the waters between the island of Castellorizo and the coast of
Anatolig.”

4, Mexicy-Belive
Here an instruction of internal Mexican authorities on the practicability of

Article 12 of the Geneva Convention on the Territorial Sea has been quoted.
This cannot constilute a precedent for inter-Statc practice.

5. Norway-Finfand

This treaty—which again is no longer in force-—should rather be understood
as an agreement between opposite States. The course of the boundary is mainly
infivenced by headlands and peninsulas in the VYarangerfjord {cf. Lewis M.
Alexander, Gffshore Geography of Northwestern Burope, Chicago, 19635,
pp. 78 ef seq., with a chart).

6. Norway-US.S.R.

As stated on previous occasions it appears to be gquestionable whether a
boundary ending in 2 terminal point of equidistance only, merits being [isted
under the heading EQUIDISTANCE PRINCIPLE. (This treaty is also dealt
with by Alexander, op. cit., p. 79.)

7. Tanzaniu-Kenya
Here again 2 unilateral delimitation of coastal waters has been reproduced
instcad of a treaty between these two States. Furthermore, the Tanzanian line,

due to the position of the island of Pemba, divides the waters belween opposiie
rather than adjacent States.

&and 9. U.5.A-Canada

In both treaties the boundary runs along the middle of the channel which
separates the two States. It may be suggested that in the case of a channel the
middie line is taken as the centre of navigation routes or, in other words, as the
Thalweg line. Again it should be noted that owing to the particular shape of the
coasts the dividing lines run between opposite countries.

18, United States-Mexico
See observations to No. 4 above.
11-14.

-To the four examples given here many others could be added which have
likewise heen determined without reflecting the principle of exquidistance.





