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" The International Court of Justice delivers its Advisory Opinion on
the Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding
Security Council resolution 276 (1970)

. The folloﬁing'information is communicated to the Press by the
. Registry of the International Court of Justice:

Today, 21 June 1971, the International Court of Justice delivered
its Advisory Oplnion on the above questior.

In answer to the question put by the Security Council of the United
Nations, "What are the legal consequences for States of the continued.
presence of South Africa in Namibla netwithstanding Security Council
resolution 276 (1970)?", the Court is of opinion,

by 13 votes to 2,

(1) that, the continued presence of South Africa in Namibia being
illegal, South Africa is under obligation to withdraw its
administration from Namibia immediately and thus put an end
to its occupation of the Territory:

" by 11 votes to L,

. ’ (2) that States Members of the United Wations are under obligation

: to recognize the illegality of South Africa's presence in
Namibia and the invalidity of its acts on behalf of or concerning
Namibia, and to refrain from any acts and in particular any
dealings with the Government of South Africa implying
recognition of the legality of, or lending support or assistance
to, such presence and administration: ,

{3) that it 1s incumbent upon States which are not Members of the
United Nations to give assistance, within the scope of
subparagraph (2) above, in the action which has been taken by
the United Natilons with regard to Namibia.




For these prceceedings the Court was composed as follows:
President Sir Muhammad Zafrulla Khan; Vice-Presicent Ammoun;
Judges Sir Gerald Fitzmaurice, Padilla Nervo, Forster, Gros, Bengzon,
Petrén, Lachs, Onyeama, Dillard, Ignacio-Pinto, de Castro, Morozov
and Jiménez de Aréchaga., .

The President of the Court, Sir Muhammad Zafrulla Khan, has
appended a declaration to the Advisory Opinion. Vice-President Ammoun
and Judges Padilla Nerve, Petrén, Onyeama, Dillard and de Castro have
appended separate opinions,  Judge Sir Gerald Fitzmaurice and Judge Gros
have appended dissenting opinions.

*..
An analysis of the Advisory Opihion'is givenﬂbelow. It has
been prepared by the Registry for the use of the Press and in no way
involves the responsibility of .the Court. It cannot be quoted against

the actiial text of the Advisory Oplnlon of which it does not constitute
an interpretation,

'The printed text of the Advisory Opinion, declaration and separate
and dissenting opinions will be available shortly. (Orders and
.enquiries should be addressed teo the Distribution and Sales Section,
Offlce of the United Nations, 1211 Geneva 10;. the Sales Section, .-
United Natlons, New York, N.Y. 10017,_ A W. Sijthoff, DOeza&traat l, e,
Leyden; or any bookshoo selling UN publlcations ) o s .

Analysis ....
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Analysis of the Advisory Opinion

Course of tne Proceedings (paragraphs l 18 of the Advisory Oplnion)

: The Court first recalls that- the request for the advisory opinion B

" emanated fiom the United Nations Security Coun01l, which decided to submit

it by resolution” 284 (1970) adopted on 29 Julv 1970. The Court goes on
to recapitulate the different steps in“the "subsequent proceedings. -

It refers in particuldr to the three Orders of 26 Januaryr197i
whereby the Court decided not to accede to the objections raised by the
Government of aouth Africa against the partioipatlon in the prooeedings
of three Members of the . Court.. These objections were based on statements
which the Judgés in question had made in a former oapac1ty as

" peprésentatives of their Governmeénts in United: Nations organs deallng

with matters concerning Namibia, or on their partloipatlon in the" same
eapaolty inithe *work of those: organs The Court came to the oonolu51oq
that none of the. three cases called for the application of Artiole 17,
paragraph 2 of 1ts Statute '

ObJections Against the Court's Deallng with" the Question
(paras 19 &l of ‘the Advisory Opinion) '

The Government of South Africa’ contended that' the - Court was not T
competent to'deliver thé opinion, because Securltj Coun01l :
resolution 284 (1970) was invalid for the following réasonsi l__ two -
permarient meéfbérs 6f the -Coundil abstained during the- voting (Charter a
of the United Nations, Art. 27, para: 3); (b) as thé question related-”
to a dispute between South Africa and other Members of the United
Nations, Scuth Africa should have been invited to participate in the
disclission” (Charter, Art, 32} and’ “the proviso requiring members of the
Seourlty Council‘whlch ave:parties-to a dispute +0 abstain from voting
§hould have been observed (Charter, Art. 27, para: %Y. The Court points
out that L__ ‘for & 1ong period: the voluntary dbstention of a permanent
member has-consistently been 1nterpreted as not oonstituting a bar ‘to

_ the addéption of resolutions By the Security Colneil; (b) the question

of Namibia was plaoed on the agenda of the Council as a situation and-

~ the South-African Government failed to draw the Council's attention to
"fthe neoe851tj in 1ts eyes .of treating it as a dlspute

Tn thé alternative the Govertiment 'of South Afrioa maintained that‘
even if the Court ‘had oompetence 1t shotrld nevertheless, ag a matter of
Judicial propriety, ‘refuse to give the opinion ‘requested, on dceount- of
political pressure” to which it wase contended, "the Court Had been or
might be subjected. - On 8 Februarv 1971 at the opening of “thé publio*'
sittings, the ‘President 6f the’Court declared that it would not Be
proper for the Court to entertain those observations, bearing as they
did on the very nature of the Court as the principal Jjudicial organ
of the United Nations, an-organ- which, in that - capacity, '‘adts’ only’ on
the basis of law, independently of'all outside influences or inter-
ventions Whatsoever.

The Government of South Africa also ‘advanced another reason, fﬁr '
not giv1ng the advisory opinien requested. that the question wus in reality
contentious, becsiise J.t related to an emsting dispute between South’ Afr:..ca
and other Statcs. The - Court considers ‘that it was asked to ‘deal with a’’
request put forward by a United-Nations organ with a view to seeking .
legdl advioe on ‘the eonsequenoes of its own decisions. The fact “that, .
in order to give its answer, .thé Court might have to pronounce on- legal
questions upon which divergent views' e}"LS‘L betwoen Soutk
Africa and the United Nations doés not corvert the case "intd a dispute

between ...




between States. (There:was-therefore no necessity to apply Article 83
of the Rules of Court, according to which, if an advisory cpinion is
requested upon a legal question "actually pending between twdo or more -
States", Article 31 of the Statute, dealing with Jjudges ad hoe, is =
applicable; +he. Gouvernment of South Africa having requested leave to

- gchoose a2 judge ad hoc, the Court heard its observations on that point
on 27 January 1971 but, in the light of the abdve considerations,
decided by the Order of 29 Jamiary 1971 not to accede to that request. )

In . sum, the Court saw no reason to deellne to answer the reguest
for an advisory oplnlon : :

-History of the Mandate (paras 42—86 of the Advisory Opinion)

Refuting the contentlons of the 3outh African Government and cit1ng1ts
own pronouncements in previous proceedlngs concerning South West_ Africa’

Hd £.1950,1 Judgme i‘162 he Court
gecgéggﬁ{aggén%ﬁgshgst%?;_ gge %9%6 u gm nt of 1 1962),the Cou

The mandates system established by Artlcle 22 of the Covenant of
the lLeague of Nations was based upeon two principles of paramount
importance: the prineciple of non-ammexation and the principle that the .
well-being and development of the peoples concerned formed a secred.. -
trust of civilisation. Taking the developments of the past half- century
intc account, there can be little doubt that the ultimate objective of
the sacred trust was self-determination and independence. The mandatory
was t¢ observe a number' of cbligations, and the Council of the League
was. to see that they were fulfilled. The rights of the mandatorv as
such had their foundatlon in those obllgatlons. ' -

When the League of Nations was dissolved, the raison d'@tre and -
original object of these obligations remained. - Since their fulfilment
did:not depend on the existence of the .leapgue, they could: not be brought
to an-end merely because the supervisory organ had ceased to exist..

The Members of the lLeague had not declared, or accepted even by -
implication, that the mandates would be cancelled or lapse. with the-
dissolutlon of the League : CL

Tbe last resolutlon.of the League Assembly'mnd nrtlcle 80, purggraph 1,
of the United Nations Charter maintained the obligetions of mandatories, The .
International. Court of Justice has consistently recdgnized.that the ‘
Mandate survived the demise of the Ieague, and South Africa also
admitted: as . much for a number of years. Thus the supervisory element,
which is an essential part of the Mandate, was bound to survive, -The
United Nations suggested a system of supervision which would not exceed
that which applied under the mandates system, but thls proposal was
reJected by South Africa. :

Resolutions by the General Asaembly and the Security Councll
(paras. 87- 116 of the Advisory Opinion) ‘ ‘

Eventually, in 1966, the General Assembly of the United Nations
adopted resolution 2145 (XXT), whereby it decided that the Mandate was

- - terminated and that South Africa had no other right to administer the

Territory. Subsequently the. -Security Council adopted various.
resolutions including resolupion 276-(1970) deelaring the. centinued
presence of South. Africa in Namibia illegal. nﬂblECthPn challenging -
the validity of these resolutions having been raised, the Court points .
out -that it does not possess powers of judicial review or appeal in’
relation to the United Nations organs-in question.’ Nor ddes the
validity oftheir resolutions form the subject of 'the request for -

advisery -
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flnternatlonal 1aw (incorporatcd 1n the Vienna Conventlon on the Law of

ﬁTreatles), the rlght to terminate a treaty on account of breach‘must be

" Ipresumed to exist in vespect of all tréaties, even if) unexpressed
(b)" that’ the conSeht of the wrongdoer to slich & form of” terminatlon

advisory opinion. The Court nevertheless, in the exercise of its
jud101a1 function, and 51nce these obJectlons have been advanced,,
con51ders them in “the ccuroe of 1te reasonlng before determlnlng the
legal consequences arlslnp from those resolutfons . .

"It first recalls that the' entry into force o? the United Natlcno
Charter establlshed a relatlonshlp“betwecn all Wombers of the United
Nations on the’ one - 81de,‘and edch mandatory Power on the. other, and, that
one of" the funoamental priunﬂples 5overn1ng tnat relatlonshlp is, that
the party ‘Wwhich disowns or doe§ riot fulfil its obllgatlons sanrot Be'
recognized as retainlng the rights which it claims to derive from the
relatlonshlp. Resolutlon ?th (XXI) determined “that there had been a._. .
materlal brecch of the Mandate,'whlch SOuth Afrlca had 1n fact dlsavowed

It has beeri contended g that the Covenant of thu Ieague of Natlons

‘aid not confer on the Counc11 of the League power tc termlnate a, mandate

for mlsconduct of the mandatory and that the United Natlons could not

derlvc from the League greater powers than the 1atter itself had, G
{(b)’ that, even 1f ‘the’ Council of the League had pOSSessed the oower of.uf
revocation’ of the Mandate, it cocld not have been'oxerCLsed unllaterally
but only in co- operatlon with the Mnndatory, i__ } that . . 7 »
resolutlon 2145 (XXI) made pronouncements which the- General Assembly,‘"
not’ belng a JudlClal organ, ‘was not competent to make- (d) that a 'm N
detailed factual investigation was called for; L__ that one part L
of resolution 21%5 (XAI) dECldEd ln effect Y transfor of terrltorv

E o A

The Court observes @_ that, according to a general . prlnclple of

cannot, be requlred 'g_l:uhat the United Natlons, as a ouccessor to the
League, acting through 1ts competent organ, must be” seen above all as
the Superv15ory institut;on competent to pronounce on the conduct of
the Manda'tory; L_* that the failure of South Africa to comply with

the ODllgatlon 1o submlt %o eupcrv1sion cannot be disputed; ﬁh_ that
the General Assembly was “hot making a finding on facte, but formulating
a 1ega1 situatﬁon, 1t would not be correct to assume; that ‘because it
is in pr1n01p1e vested with’ reconmendatorj powers, it is debarred from
adopting, in special cases within the framework of its competenee,
resolutlons whlch maKe dctermlnatlons or have Operatlve de31gn.

The General Assembly, however, lacked the necessary powers “to
ensure the w1thdrawal of South Africa from the Terrltorj and therefore,
actlng in acedrdance with Article 11, paragraph 2 of the Charter,
enlleted the co- Operatlon of the Security . Coun011 ' The Coun011 for its
part, when it adOpted the resolutlone concerned, was acting in the
exercise of whaet it deemed to be its primary reSponsiblllty for. the
maintenance of peace and security. Article 24 of the Charter vests in
the Security Council the. necessary authorlty,z Its decisions.were taken
in conformltv W1th the purposes and’ pr1nc1p1es of the Charter, under
Article 25 of Wnlch 1t is for member States to comply with those
decisions, even thosd members of the Securlty ‘Couheil whlch voted
against them and those Members of the United Nations who dre not members
of the Council.

L . Do, el i T I . v et .y
. . N S . F e T T . Y P .

Tegal écﬁeednEnces'forﬁStates'of1tne'05ntinned bteeenceiof:South Africa
in Namibis (pavas. '
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The Court stresses that ¥:) b1nd1ng determinatlon made By a competent
organ of the Tnitéd Nations to the'effedt’ that a 51tuat10n 1s 111ega1
cannot remain without consequence.

South ....,




South Africa, being responsible for having created and maintained
that situation, has the obligation to put an end te it and withdraw its:
administration from the Territory. By occupying the Territory without
title, South Africa incurs international responsibilities arising from
a continuing violation of an international obligation. It also remains
accountable for any violations of the rights of the people of Namibia,
cor of its obligations under international law towards other States in
respect of the exercise of its powers in relation to the Territory.

- The member States of the United Nations are under obligation to
recognize the illegality and invalidity of South Africa’s continued
‘presence in Namibia and to refrain from lending any support or any form
of assistance to South Africa with reference to its occupation of
Namibia. The brecise determination of the acts permitted -~ what measures
should be seleected, what scope they should be given and by whom they
should be applied - is a matter which lies within the competence of the
appropriate political organs of the United Nations acting within their
authority under the Chatrter. Thus it is for the Security Council to
determine any further measures consequent upon the decisions already
taken by it. The Court in consequernce confines itself to giving advice
on those dealings with the Govermment of South Africa which, under the
Charﬁef of the United Nations and general international law, should be |
considered as inconsistent with resolution 276 (1970) because they might
imply recogniging South Africals presence in Namibia as legal:

iﬁ__Member States are under obligatlion (subject to-&ﬁl)bclow to abstain
from entering into treaty relations with South Africa in all cases
“in which the CGovermment of South Africa purports to act on behalf of
or concerning Nemibia., With respect to existing bilateral treatles,
member States must abstain from invoking or applying those
treaties or provisions of treaties conecluded by South Africa on
behalf of or concerning Namibia which involve active inter-
governmental co-operation. With respect to multilateral
treaties, the same rule cannot be applied te certain general
conventions such as those with humanitarian character, the
non-performance of which may adversely affect the people of
Namibia: it will be for the competent international  organs
to take specific measures in this respect.

b) Member States are under obligation to abstain from sending
diplomatic or special missions to South Africa including in
their jurisdiction the territory of MNamibia, to abstain from
sending consular agents to Namibila, and te withdraw any such
agents already there; and to make it clear to South Africa
that the maintenance of diplomatic or consular relations does
not imply any recognltlmn of its authorlty with regard to
Nﬂmlhl&..”

(¢) Member States are under obligation to abstain from entering
into economic and other forms of relations with South Africa -
on behalf of or concerning Namlbla which may enhrench its
authority over the territory,

(d) However, non- recmgnition should not result in depriving the
people of Namibia of any advantages derived from internaticnal
co-operation. In particular, the illegality or 1nva11ditv of
acts performed by the Government of South Africa on behalf of
or concerning Mamibla after the termination of the Mandate
cannct be extended to ﬁuah acts as the registration of births,
deaths and marriages.

As ...,




N page 1

As to States not members of the United Nations, although they are
nct bound by Artlcles 24 and 25 of the Charterj they have been called
upon by resolution 276 {19?0) to'@ive_ assistance.in’ themactlon which
has been taken “by the United Nations with regard to Namibjia. In the

_,:v1ew of the Court, .the terminatlon of the Mandate ‘and-the* declaratlon
S of the- 1llegalrty of - South Africa 5 prescnce S Wam:bla arer opposable'

to 41l States in the sense of ‘barring erga fonmes “the: Tegality B the

situation which is maintained in violation of “internidtiocnal Tawh =0

In partlcular, no State which enters 1nto relations with, South! Afrlca
concernlng Namibia may expect the Uniteéd Natlons o1 iis Bembers to

J’recognlze the va11d1ty or effects of any sueh Pelatlonshlp " The +

Mandate’ hav1ng ‘been terminated by 2 decision of the internatlonal
organization in which the supervisory authérity mas vested, it 15 for: -
non-member States to act accordingly. All States should bear in mind -
that the entlty injured by the illegal presence of South. Africa in .,
Namlbla is a people whlcn must 1ook to “the 1nternat10nal communlty for

trust was lnstituted. IREE L o '"q_,-r L
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Aceordingly, the qurtfhas given the replies reproduceafaﬁavé~on'

':»Pr0p051tions by South Africa’ concernlng thie supply of further factual

information and -the possible holding of a pleb1501te (paras. [128:13%2
of the Adv1sory Oplnlon) -

The Government of South Africa had expressed the d951re 4o . supply
the Court with further factual information concerning the purposes and
objectives Of its policy of separate development, conterding that to.
establish a breach of its substantive international’ obligatlons under’
the Mandate it would be necessary to prove that South Africa’had- '
failed to exercise-its powers with a view to promoting the well- belng
and progress of “the inhabitants. The Court found that né?factual
evidence was needed for the purpose of deternining whether the 'pdlicy

.of apartheid in Namibia was in conformity with the international

obligations assumed-by South' Africa. It is undisputeéd ‘that ' the ¢fficial
goverfmental policy pursued by Scuth Africa in: Nwmibia‘is te achieve a com-
plete physical scparation of reccs and &thnic ‘gréups, -This Heans the’
enforcement of distinctions, exclusions, restrictions and limitations
exclusively based on grounds of race, colour, descent or national or

ethnic origin which constitute a denial of fundamental human rights .

This the Court views as a flagrant violation of the purposes and principles’
of the Charter of the United Nations, )

The overnment of South Africa had also submitted a-request that
a plebiscite should be held in the Territory of Namibia under the Joint
supervision of the Court and the Government of South Africa. The Court
havingeoncluded that no further evidence was required, that the Mandate
had been validly terminated and that in consequence South Africa's
presence in Namibia was illegal and its acts on behalf of or concerning
Namibia illegal and invalid, it was not able to entertain this proposal.

By a letter of 14 May 1971 the President informed the representatives
of the States and crganizations which had participated in the oral
proceedings that the Court had decided not to accede to the two above-
mentioned requests.

Declarabion ....
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Declaration and separate or dissenhing opinions

Subparagraph '1 of the operatlve clause of the AdV1sory Cpinion
(illegality of the. presence of South Africa in Namibia - see page 1 of this
Communiqué) was adopted by 13 votes to 2.  Subparagraphs 2.and 3 were
adopted by 11.votes to 4 ! . :

Judge Sir Gerald Fitzmaurice (dissenting opinion) considers that
the Mandate was not validly revoked, that the Mandatory is still subject
Lo the obligations of the Mandate whatever thesé may be, and that
States Members of the United Nations are bound to respect the UOSlthn
unless and until it is changed by lawful means,

Judge Gros (dissenting opinion) disagrees nith the Court's
conelusions as to the legal validity and effects of General Assembly
resolution 2145 (XXI), but considers that South Africa ought to agree
to negotiate on the conversion of the Mandate into a United Natlons
trusteeship.

Judges Petrén-and Onyeama {separate opinions) voted for subparagraph 1
of the operative clause but against subparagrapﬁs 2 and 3, which in their
view ascribe too broad a scope to the effects of non-recognition.

Jndgeubillard (separate opinion), bOnéurring'in'ths‘operativéf”'
clause, adds certain mainly cautionary comments jon subparagraph 2,

Judges Sir Gerald Fitzmaurice, Gros, Petrén, Onyeama and Dillard
also criticize certa1n declsions taken by the- Court w1th reference to
its composition. _

The President (declaration) and Judges Pﬁdlllc Nervo and de Castro
(separate opinions) accept the operatlve clause in full,
. } -
The Vice~President (separate opiniecn), whil% sharing the views
- expressed in the Advisory Opinion, considers that the operative clause
is not sufficiently explicit cr decisive.
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