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WRITTEN STATEMENT OF THE SECRETARY-GENERAL
OF THE UNITED NATIONS
I. INTRODUCTION

The Question before the Court

I. By its resolution number 284 {1970}, adopted on 29 July 1970, the Se-
curity Council decided to request an advisory opinion of the International
Court of Justice on the following guestion:

*“What are the legal consequences for States of the continued presence of
South Africa in Namibia, notwithstanding Security Council resolution
276 Q1970
2. The present stalement will examine some of the principal issucs to which
this guestion gives rise.
The Nleaning and Scope of the Question

3. The proposal 10 recuest an advisory opinion of (he nternational Court

of Justice on “the legal conscquences [or States of the continued presence of
South Africa in Namibia notwithstanding Security Council resolution 276
{1970y was among the recommendations ! made by an Ad Hoc Sub-Commiitee
of the Security Council which had been established on 30 Janmuary 1970 2 to
study ways and means by which the resolutions of the Security Council con-
cerning Namibia could be effectively implemented in accordance with the
United Nations Charter, in the light of the flagrant refusal of South Africa to
withdraw from Namibia. The proposed guestion 1o the Court was incorperated
by the Security Council in operative paragraph 1 of its resolusion 284 (1970) in
the sanic words as had been pronposed by the Ad ffec Sub-Committee.
. 4, In order to determine the meaning and scope of the question as conceived
by its authors, and the oigan from which it emanated, it is therefore pertinent
to note at the outset the principal intentions and interpretations which were
expressed in the discussions of the Sub-Committee * and of the Security Coun-
cil * which led te the formal adoption of the resolution of 29 July 1970,

5. The sponsor ol lhe proposal * which became the first operative paragraph
of Security Council resclution 284 (970}, made it clear {rom (he outset
thar the termination of the Mandate and the assumption by the General As-
sembly of dircet responsibility for the Territory was not being called into ques-
tion ®. For this had been an “irrevocable step” and “consequently, the presence
of South Africa in Namibia was now iliegat and member Stateshad pledged them-
selves to fulfil the responsibility which the United Nations had assumed ™,
The question to be presenied to the Court therefore related to the legal con-

189863, 7 July 1970,

2 By Securily Coungil resotution 276 (19703, of 30 January 1870, para. 6. This Ad
Hoc Sub-Committee compriscd the full membership of the Security Council.

¥ Ad Hoc Sub-Committes established in pursuance of Security Council resolution
276 (£970}, Summary Recards of First to Seventeenth Meetings, inclusive (held be-
tween 4 Feb, 1970 and 7 July 19703, SJAC17/8R.1 10 S/AC.IF/SR.1T.

* Security Council, 1550;h Meeting, held on 29 July 1978, S/PV.1550.

> Tinland.

5 BIAC.17/SR.12 at p. 3. and S/ACI7/SR.17 at p. 8.

P 8/ACIT/BRIZ atp, 3
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sequences for States of the presence of South Africa in Namibia after these
irrevocable changes had been brought about.

6._ The sponsor of the resolution further suggested that the advisory opinion
requested of the Court would “define in legal terms the implications for States
of South Africa’s continued presence in Namibia®, and would help to define
more precisely “the rights of Namibians™, both those in Namibia and those
residing abroad 3. It was [urther suggested that the advisory opinion requested
of the Court could underline the fact that South Africa has forfeited its Man-
date over South West Africa because of its violation of the terms of the Man-
date itself, because South Africa has acted contrary to its international obli-
gations, contrary (o the mternatlonal status of the Territory and contrary to
international law %,

7. The views of the sponsor of the resolution concerning the nature and
scope of the question 1o be presented to the Court were not contested within
the Sub-Committee by any member which supported the inclusion of the re-
commendation in the Sub-Commitiee’s report to the Council. Moreover, the
question to the Court which had been recommended by the Ad ffoe Sub-Com-
mittee was incorporated in the same words in the resolution which was adopted
by the Security Council on 29 July 1970, by a vote of 12 in favour, O against
and 3 abstentions .

8. The understanding expressed by the sponsor of the resolution concern-
ing the Hmited scope of the question 1o be addressed 10 the Court was re-
affirmed in varying terms by several other members of the Council !, particular
emphasis being also placed on the effects of the non<compliance by South
Africa with the pertinent resoclutions of the Security Council, and with the
responsibilities assumed by the United Nations toward Namibia and its people 2.

* BJACOYY QR 12 at p. 3; and S/PV.1550 at p. 18,

¢ Ibid. :

Y [n favour: Burundi, China, Colombia, Finland, France, Nepai, Nicaragua,
Sierra Leonc, Spain, Syrta, USA and Zambia. Against: None. Abstaining: Peland,
USSR and UK. Immediately prior to the vote on the resoiution as & whole, a sepa-
rate vote was taken, at the request of the representative of France, on the inclusion
of the words . . . notwithstanding Security Council resolution 276 (1970 occurting
as the last phrase of operative paragraph 1 of the resolation. By a vote of 11 in favour,
0 against and 4 abstentions (France, Poland, USSR and UK) the Security Council
decided to retain these words in the resolution ; see S/PY.1550, at pp. 76 and 77-80,

t: F.g, Colombia (lo seck anoiher advisory opinion ., . “would ... in no way
challenge previous decisions taken by the Council and the General Assembly or
delay their impiementation™, SJAC.I17/8R.12, at pp. 5-6); Nepal (. .. it will be our
understanding that the International Court limit the scope of hs advisory opinion
strictly to the question put to it, and not teview or cxamine the legality or validity
of the resolutions adopted by both the General Assembly and the Security Council™,
S/PV.1550, at p. 37): Syria {the International Court of Justice *is not asked 1o rule
on the status of Namibia as such; rather it is requested to ¢licit the scope of Jegal
means a1 the disposal of States, which may erect 2 wall of legal opposition 10 the
occupation of Namibia by the Government of Scuth Africa,” S/PV.1550, at p. 47);
Burundi (... thc political decision of the General Assembly with regard to the
status of Naraibia is irrevocable, because the political nature of the Namibian prob-
lem is such that it is definitely within the sphere of political solutions to be imposed
by the Security Council and the General Assembly, the most competent organs.
Thus, it is in rccognition of the primary role of these two organs, the Security Coun-
cil and the Ceneral Assembly, that my delegation will vote in favour of the draft
resolution sudmitted to us™, §/PV.1550, at pp. 71-75).

2 E.g., Spain {the reque‘;t to the International Court of Justice for an advisory
opinien would make the Security Council aware “of the international legal conse-
quences of a failure to comply with resolutions of a United Nations body, in partic-
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9. The three members ** of the Council who abstained when the resolution
was adopted on 29 July 1970 likewise appear to have acknowledged, either
tacitly or expressly, the assumption upon which the decision 1o regucst an
advisory opinion of the Enternationat Court of Justice was predicated. More-
over, in onc of these cases M, the member explained his decision to abstain on
the ground that the acknowledged assumption underlying the question to the
Court would unduly restrict the scope of the question 13,

1{). The only stated cxception to the understanding shared by Council
members as to the scope and purpose of the question to be presented to the
Court appears to have emanated from onc Council member ** who, while
voting in favour of the resolution, nevertheless implied a preference for a wider
interpretation of the question than that which had been, either expressly or
tacitly, understood by other Council members 7.

11, In general, therefore, from the record of the discussions of the Security
Council and its Sub-Commirtee immediately preceding the adoption of Securi-
ty Council resolution 284 (1974} it would appear that the question presenied
10 the Court concerns the fegal consequences for States of the continued pre-
sence of South Africa in Namibia, not as a professed or putative Mandatory
Power, but as a State which, according te the provisions of Security Council
resolution 276 (197} was continuing lo occupy Namibia illegally %, and in
defiance of the relevant United Nations resolutions and the United Nations
Charter 1%, notwithstanding that the Mandate for South West Africa has been
terminated ¥, the United Nations has assumed direct responsibility for the
Territory until its independence 2!, and the Security Council had called upon
the Government of South Africa immediately to withdraw its administration
from the Territory %,

The Issues to Be Exzmined

12, Tt has been shown that in formulating the question now belore the
Court, the Security Council used the phrase “the continued presence of South

ular resclutions 264 (1969), 269 (1969} and 276 {1970) of the Security Council™;
the Finnish proposal was expected to contribute to . . . the defence of the interests
and rights of the Namibians and respect For the decisions of the Organization in
discharging its special respensibility towatd the territory of Namibia™, S/PV.1350,
at pp. 65-67,

% Poland, USSR and Uk..

% United Kingdom.

5 SFAC.I7/8R.17, at p. 7; ard §/PV.1550, at pp. 8§%-9]1 (“our suppori”—for a
request for an advisory opinion from the International Court of Justice—". ., de-
pended upon the submissiorn: 1o the International Court of the issue of the status of
South West Africa as a whole. The gquestion before us does not appear to do this,
It is based on certain assumptions about the legal status of South West Africa
which, in the opinion of my Government, ought themselves 1o be examined by the
Court. These assumptions are not expressly stated in the question itsell but they
do clearly emerge from soine speeches of the sponsors made in the Ad Hoc Sub-
Committee and also today . . ., $/PV.1550, at pp. §89.91),

16 France.

T BfPY.1550, at pp. 86-88; cf. footnote 10 above concerning the Council’s deci-
sion to retain the words “nctwithstanding Security Coundil resolution 276 (1970,

1 Security Council resolution 276 {1970), para. 2.

19 fbid., para. 4.

20 Jbid., 2nd and 3rd preammbular paragraphs.

¢ jbid., 2nd preambuiar paragraph,

2 7hid., 3rd preambular paragraph.
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Africa in Namibia, notwithstanding Security Council resolution 276 (19703 in
order to denote the presence of South Africa after the Mandate had terminated
and South Africa had ceased to have any right 10 be present as Mandatory
Power,

13. It foliows that the legal consequences for States of this continued pre-
sence are not those which resulted directly from the conduct of South Africa
int its former capacity as Mandatory Power, but only the consequeinces of the
continued South African presence aflter the cessation of the Mandatory relation-
ship.

14. In the statement which follows, it will be shown that the continued
presence of South Africa in Namibia—

fa} has frustrated, altered or otherwise affected the fulfilment of pre-exist-
ing international rights and obligations owing by States, and by the inter-
national community, in respect of Namibia {including obligations assumed
under the Covenant of the League of Nations and the mandates system,
and also under the Charter of the United Nations and the refevant norms
and principles of international law);

(A} has led to additional obligations for States under the Charter of the United
Nations, and by virtue of decisions taken by the Security Council with
specific reference to the continued occupation by South Africa of Nami-
bia; and

{¢} has created a situation in which relationships and transactions involving
Namibia and other Stares, which hitherto covld be legally entered into
and cxecuted, can no longer have any legal ¢ffect pending the re-establish-
ment of a lawful administration and legal system within the Tersitory of
Namibia. .

15. Before setling out the factual and legal circumstances of the continued
South African presence in Namibia, and the additional indernational obligations
which have come into being as a result of that presence, this statement will
first examine bricfly the cvolution since the inception of the mandates system
of the principal international obligations which today engage the responsibility
of the United Nations and its member States in consequence of the faiture of the
former Mandatory Power to discharge these responsibilities or to withdraw [rom
the Territory when the Mandate terminated,

H, INTERNATIONAL OBLIGATIONS CONCERNING NAMIBIA
Obligations Derived from the Mandates System

16, The assumption of international responsibility for Namibia {formerly
German South West Africa) ?* first found expression in Article 22 of the Co-
venant of the League of Nations, of which the first two paragraphs read as
follows:

“1. To thosc colonies and territorics which as a consequence of the
late war have ceased to be under the sovereignty of the States which for-
merly governed them and which are inhabited by peopies not yet able to
stand by themsclves under the strenuous conditions of the modern world,

¢ For the purpose of this statement the term “South West Africa” meaning
*Namibia™ may be uscd when the context refers to historical developments concern-
ing the Territory, before the name “Namibia” fiad been introduced.
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there should be applied the principle that the well-being and development
of such peoples form a sacred trust of civilization and that securities for
the performance of this trust should be embodied in this Covenant.

2. The best inethod of giving practical effect to this principle is that the
tutelage of such peoples should be entrusted to advanced nations who by
reason of their resovrces, their experience or their geographical position
can best undertake this responsibility, and who are willing to accept it,
and that this tutelage should be cxercised by them as Mandatories on
behalf of the League.™

17. Inconsequence of the renunciation by Germany in 1919 of all her rights
over South West Africa, and the establishment by the League of Nafions in
1920, under Article 22 of the Covenant, ol an international Mandate or “tuie-
lage® for South West Africu 10 be exercised by South Africa as a Mandatory
Power on behalf of the Laague 5, an overall, and still undischarged, responsi-
bility was thereby assumed by the international comimunity for the advance-
ment and protection of the people and Territory of Namibia.

18. As stated by the Court in a previous advisory opinion, the mandates
system was created by Article 22 of the Covenani of the League of Nations with
a view o giving practical effect 10 two principles of paramount importance,
namcly “the principle of aon-annexation and the principle that the well-being
and development of such peoples form a ‘sacred frust of civilization® 7. The
Court further obscrved that “‘this new international institution did not involve
any cesston of territory or transfer of sovereignty to the Union of South
Africa. The Union Govesnment was to ¢xercise an inlernational function of
administration on behalf of the League with the object of promoting the well-
being and devclopment of the inhabitants .7

19, In Article 2 of the Mandate for “German South West Africa” Z# the
grant of comprehensive administrative and legislative powers over the Ter-
ritory was followed by the requirement that “'the Mandatory shall promote to
the uimost the matenial and moral well-being and the social progress of the
inhabitants of the territory subject to the present Mandate™.

26. By assuming the responsibilities of the Mandatory Power, South Africa
thereby accepted the premises on which the Mandate was founded, and was
thus precluded from clairning, at any fulure date, any territorial ot sovereign
rights in respect of South West Africa inconsistent with the Mandate, or arising
from events anteceding ity creation,

21. The international responsibilities concerning Wamibia, assumed as a
“sacred trust of civilization™ since 1920, were not dependent on the continued
cxistence of the League of Nations, and remained in effect following the dis-
sclution of the latter on 19 April 1946 22 Thus, it was determined by the Court

2 Article 119 of the Treaty of Peace with Germany, signed at Versailles on 28
June 1919,

% Mandate for German South West Africa confirmed by the Declaration of the
Council of the League of Mations of 17 December 1920,

% fernational Statis of South West Africa, Advisory Opinion, 1.C.J. Reporis
{958, p. 128. at p. 131

2 1bhid.. at p. 132,

% Declaration by the Ceuncil of the League of Nations of 17 Decernber 1920,

22 Resolution of the Council of the League of Nations adopted on 18 April 1946,
see iso fnrernational Status of South West Africa. Advisory Opinion, 1.C.J. Reporis
1856, p. 128, at pp. 131-138 and 143; Sourlt West Africa cases, Preliminary Objec-
tions, Judgment, 1.C.J. Reparts 1962, p. 319, at pp. 330-335 and 347,
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in a previous advisory opinion that, [oliowing the disschution of the League,
and notwithstanding the fact that no agreement was concluded placing the
Territory of South West Africa under the United Nations trusteeship system,
South West Africa remained a territory under international Mandate, and the
Mandatory Power continued to have the international obligations stated in
Article 22 of the Covenant of the League of Nations, and in thc Mandate,
as well as the obligation to transmit reports and petitions, and to submit to
the supervision of the General Assembly of the United Nations 3%,

22. With regard to the necessity for international supervision, the Court
stated, inter afia, that *"the effective performance of the sacred trust of civili-
zation by the Mandatory Powers required that the administration of mandated
territories should be subject to international supervision™ !, and added, *‘the
necessity for supervision continues o exist despite the disappearance of the
supervisory organ under the mandates system™ 32, The Court akso referred to the
provisions of Article 86 (I} of the United Nalions Charter, preserving the rights
of States and peoples under existing international agreements, and observed in
this connection that “‘the purpose must have heen to provide a real pratection
for those rights; but no such rights of the peoples could be effectively safe-
guarded without international supervision and a duty to render reports o a
supervisory organ” 33,

23. The essential basis for the Mandate for South West Africa was therefore
to be found in its internaticnal status and international purpose ¥, which
resulted in the assumption by the United Nations of the responsibilities hitherio
vested in the League of Nations, and the continuance, pending its fulfilment of
a sui peneris international trust.

Obligations derived from the Charter of the United Nations

24, On 24 October 1945, when the United Nations Charter entered into
force, South Africa was administering the mandated Territory of South
West Africa on behalf of the League of Nations 35, subject to the international
obligations resulting from Article 22 of the Covenant of the League of Nations,
and from the Mandate confirmed by the Council of the League of Nations on
17 December 1920, and from the rules {relating to petitiens from mandated
teeritories) adopted by the Council of the League of Nations on 31 January 1923.

25, However, upon the adherence by South Africa to the Charter of the

30 tmernational Status of Seuth West Africa, Advisory Opinion, 1.C.J. Reporis
1956, p. 128, at p. [43; re-affirmed in these respects in Seuth West Africa cases,
Preliminary Ob}ecnom Judgmem I.C.J. Reports 1962, pp. 319 et seq.

M Ibid., fnrernational Status of South West Africa, Advisory Opinion, 1.C.J. Repores
195, p. 128, at p. 136.

32 fbid.

3 fnternarionol Stetus of South West Africa, Advisory Opinion, ! C.J. Reports
1250, p. 128, at pp. 136 and 137,

3 ““T'he object of the Mandate regulated by international rules far exceeded that
of contractual relations regulated by national law. The Mandate was created, in the
interest of the inhabitants of the territory, and of humanity in general, as an interna-
tional institution with an international object—a sacred trust of civilization. . . .
The international rules regulating the Mandate constituted an imernational status
for the Territory recognized by all the Members of the League of Nations, inciuding
the Unton of South Africa.” International Staius of South West Africa, Advisory
Opinion, {.C.J. Reperts 1930, p. 128, at p, 132,

* The league of Nations was foimally dissolved on 19 April [946, nearly six
months afte- the United Nations Charter eatered into force.
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United Nations as an original member ¢, South Africa, in common with other
member States, thereupon assumed the obligations of Mcembers of the United
Nations set out in the Charter in addition to all previously existing obligations;
and, in the event of any conflict with the latter, it was stipuiated in Aricle 103
that Charter obligations shall prevail.

26. It thercfore followwed that, to the international obligations concerning
South West Africa which exisied prior to the entry into force of the United
Nations Charter, there were added, in 1945, such further obligalions as were
cotttained in the latter, and which included, frer afia:

¢a} The obligation to 1espect the principle of equal rights and sclf-determi-
nation (sec Articles 1 (2} and 55 of the Charter).

f&) The gbligation to promote universal respect for and observance of human
rights and fundamental freedoms for all without distinclion as to race, sex,
language or religion {see Articles [ €3Yand 55 (¢} of the Charter) and the
obligation to take action for the achisvement of this purpose (see Article
56 of the Charter).

{¢} The acceptance by imember States adminisiering territories whose peopies
have not yet attained a fult measure of seif-government of a sacred trust to
promaote the well-being of these peoples, together with the specific obligation
10 ensure their advancement, to develop self-government and to assist the
inhabitants in the progressive development of their free political insti-
tutions {see Article 73 of the Charter; see also GA resolution 11 (I), Part
I, 3rd paragraph).

27. The last-menticned group of obligations (under Article 73 of the Charier)
is included in Chapter X1 of the United Nations Charter, entitled **Dectaration
regarding Non-Self-Governing Territories™, which became nmmediately ap-
plicable *7 1o the administration of all non-self-governing territories, whether
or not formerly held under Mandate. It will be noted that these provisions
incorporate and, in certain respects, enlarge the essential principles contained
in Article 22 of the Covepant of the League of Nations, Subsequent elaborations
of what constitutes a “non-self-governing territory™ ¥ need hardly be referred
to at this stage to re-inforce the manifestly non-self-governing character of
Namibia, and the resulting international obligations of Scuth Africa to fulfil
the requirements of Chapter XI of the United Nations Charter.

28. Included among tae non-self-governing territories t© which Article XI
of the Charter referred were many terrifories in which sovereignty vested at
that time in the administering States. Also included, however, were other non-
self-governing territories {such as Namibia} which were administered as an
international responsibility under a system of international supervision, which,
in the case of the mandates system, had anteceded the United Nations Charter.

3% South Africa becamein original Member of the United Nations on 7 November
1945, being the date on which South Africa deposited its instrument of ratification
of the United Nations Charter {see Art, 110 {4)).

37 In a resolution unanimously adopted by the General Assembly on 9 February
1946, and supported by all States administering territories held under Mandate (in-
cluding South Africa), the General Assembly drew attention ““to the fact that the
obligations accepted under Chapter XI of the Charter by ail Members of the United
Nations are in no way contlingent upon the conclusion of trusteeship agreements or
upon the brmgmg into being of the Trusteeship Council and are, therefore already
in full force™. See General Assembly resofution 11 {E); A/d at p

¥ General Assembly resohutions 567 (VI), 648 (VID), 742 (\’IH) “and 1541 {XV}
Sec also paras. 58 and 59 Delow.
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2%, An “international trusteeship sysiern™ was established under Chapters
X1 and XIII of the Charter “for the administration and supervision of such
territories as may be placed thereunder by subsequent individual agreements™ *9,
and it was initially anticipated that those territories still held under Mandats
would bt among the first 10 be placed under the trusteeship systern. However,
this required the prior conclusion of individual agreements by the States
concerned #¢. The Court has previously held that these Charter provisions did not
impose upon Mandatory Statcs the obligation to coler into such agreements 44,

38, Thus, although the General Assembly, at its First Session. inviled all
States administering territories held under Mandate to underiake practical
steps for the carly conclusion of trusieeship agreemenis *2, and although trus-
teeship agreements were duly concluded with all other member States which
were Mandatory Powers, South Africa was unwilling to enter into such an
agreement. It followed that all territorics which had been held under the League
of Nations mandates system. with the sole exception of Namibia, were placed
under the United Nations trustecship system, or else have achieved indepen-
dence.

31. The case of Namibia therefore remained unique in that, although not the
subject of a trustecship agreement, it remained a non-self-governing territory
under the mandates system, and subject to the continuing international res-
ponsibilities assumed thereunder, and subject also to the additional obligations
assumed by member States under the United Nations Charter, and to the super-
vision of the General Assembly of the United Nations.

32. It has been shown above that the international obligations ¢reated by the
United Nations Charter, and having application to Namibia, included, inzer
atia, the obligation to respect the right of the people of Namibia 1o egual rights
and self-determination, and (o promote in Namibia (as elsewhere} human rights
and fundarrental freedoms without distinction as o race, sex, language or
religion, and to treat as paramount the interests of the inhabitants of the Ter-
ritory, and to promote to the utmest their well-being, and develop self-govern-
ment, and assist in the progressive development of their free political insti~
tutions,

33. Thesc obligations were owing in the first instance by the member State
which had, or assumed responsibilities for the administration of the non-self-
governing, and then mandated Territory of Namibia, namely South Africa.
Since, however, these obligetions were cmbodied in the Charter, a multilatcral
convention, they were also legally owing between the States parties to that
convention, and if any one of their number should default, it would be the
right of the other member States to call the delaulting Member to account, and
if necessary to seek compliance in accordance with the procedures provided for
in the Charrer. Tt follows, therefore, that aii Members of the United Nations
have an ianterest, under the Charter, in the fullilment of thesc_obligations.

34. This interest is particutarly reinforced in the case of Namibia, where the
beneficiary of the obligations in question, has not possessed at all material
tirmes the means or capacity or juristic status required to assert or enforce an
international c¢laim, In order thal the rights attributed to the people and Ter-
ritory of Namibia under Articies 1 €2}, 1 (3), 55 and 73 of the Charter should

39 Art. 75 of the Unitcd Nations Charter.

1% Arts, 75 and &1 of the United Nations Charter.

2 fnrernational Sratus of Sourh West Afvica, Advisory Opinion, I,C.J. Reports
1950, p. 128, at p. 140, ,

*? General Assembly resolution 11 (D), adopted on 9 Feb. 1946,
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have practical meaning, they should be capable of being asserted against a
party which would violate those rights. In such a case, therefore, there may be
no other means of safeguarding suchrights, pertaining to a territory under mnter-
national responsibility, cicept through the excrcisc of the collective responsi-
bility of the Uinited Nations. It is accordingly submitted that the right to demand
the performance of the obligations referred to is vested in the United Nations,
on behalf of the pecple und Territory of Namibia, until such fime as the latier
is in a position 10 assert effectively its own international claims.

35. The Court has previously held that *the authority of the General Assem-
bly to exercise supervision over the administration of South West Africa as a
mandated territory is based on the provisions of the Charter” ¥, This authority
however, is excreised with concurrent reference to the different constitutional
texts and sources of [aw npon which the existing international obligations
concerning Namibia are founded.

36. When referring 10 the exercise by the General Assembly of powers (or-
merly vested in the Council of the League of Nations, the Court has stated
that “the degree of supervision to be exercised by the General Assembly should
not therefore exceed that which applied under the mandates system, and should
conform as far as possible to the procedure followed in this respect by the
Council of the League of Nations™ #. It is submitted, however, that this finding
related exclusively to the sxercise of the powers of the Councit of the League of
Nations, and has no refercnoe to the concurrent exercise of other powers
derived from the United Nations Charter, or pursuant thereto.

37. Since Charter obligations having relevance to Namibia have been the
subject of continued appiication and interpretation by the United Nations
during the past 25 ycars, there will be examined in a scparate section ** some
of the more significant of these developments which pertain to the present
obiigations of States resviting from the continued presence of South Africa in
Namibia.

Other Sources of [.cgal Obligation

38. In addition to the sources of legal obligation concermning Namibia which
have been mentioned in the foregoing. or will be claborated in succeeding
seclions, it has also been incumbent on alf States o ensure that their conduct in
relation o Namibiz complies with other applicable infernational-obligations,
whether deriving from (rzaty or customary law, or from recognized principles
of general international application,

39. An example of a legal norm not deriving from the specific sources
mentioned in the foregoing was cited by the Court in an earlier advisory opinion
wherein it was found, imrer alig, that the principles underlying the Genocide
Convention *® “‘are principles which arc recognized by civilized nasions as

¥ Voring Procedure on (Juestions Relating 1o the Reports and Petitions concerning
the Territory of South West Africe, Advisory Opinion, 1.C.J. Reports 1933, p. 67, at
p. 76.

** Imternational Stutus of Sowth West Africe, Advisory Opinion. £.C.J. Reports
F930, p, 128, a1 p. 138 and Voiing Procedure on Questions relating 1o the Reports and
Petitions concerning the Territory of South West Africa, Advisory Opinion, 1.C.J.
Reports 1955 p. 67, at p. 77,

# See paras. 40 10 67 below.

% {lnited Nations Treaty Series, Vol 78, p. 277. Approved by General Assembly
resolution 260A (II1), of 9 Dec. 1948: see also General Assembly resolution 96 (1),
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binding on Stales, cven without any conventional obligations™ *?. Moreover,
in referring to the legal interest of all States in the protection of these funda-
mental rights and obligations, the Couri stated, futer alia, in a more recent
Jjudginent:

*, .. an cssential distinetion should be drawn between the obligations of a
State towards the intermational community as a whole, and those arising
vis-2-vis another State in the field of diplomatic protection, By their very
nature the former are the concern of ail States. In view of the importance
of the rights involved, all States can be held to bave a legal interest in their
protection; they are obligations erga omnes.

Such obligations derive, for example, in contemporary international
law, from the oullawing of acts of aggression, and of genocide, as also
from the principles and rules concerning the basic rights of the human
person, including protection from slavery and racial discrimination. Some
of the corresponding rights of protection have entered into the body of
general international law ( Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, ddvisory Opinion, 1.C.J. Reports
1954, p. 23); others are conferred by international instruments of a uni-
versal or quasi-universal characier %7

The Special Responsibilities of the Urited Nations Towards the People and
Territory of Namibiz

40. A fundamental premise of the actions and responsibilities undertaken
by the United Nations and its Members in respect of Namibia has been that the
United Nations has had, and continues to have special responsibilities towards
the peopie and Territory of Namibia 1. That these special responsibilities
differ in a number of basic respects [rom other responsibilities assumed by
the United Nations, may be illustrated, iwter alia, by the following factors
pecutiar to the Namibian situation:

fa) Namibia has been an international responsibility for more than half a
cenlury, having been administered on behalf of the League of Nations
until 1946, and (hercafter on behalf of the United Nations, [t remains an
international territory, having an international status, and regulated by
intcreational rules 38,

*? Reserva'ions to the Convention on Genocide, Advisory Opinion, 1.C.J. Reporis
1951, p. 15, at p. 23,

¥ Case comcerning the Barcelona Traction, Light and Power Company. Limited
{ New Application: 1962), Judgment of 5 February 1970, 1.C.J. Reports 1970, at p. 32.

1* These special responsibilities of the United Nations (owards the people and
territory of Wamibia have been expressly and repeatedly re-alfirmed both by the
Security Council (see resolutions 245 {1968), 7th preambular paragraph, 246 (1968},
Stk preambular paragraph, 264 (1%69), 6th preambular paragraph, 283 (i970), final
preambular paragraph), and by the General Assembly (see, inter alia, resolutions 1899
{XVIII), 14¢th preambular patapraph, 2074 (XX), 5th preambular paragraph, 2145
{XXTI), 5th preambular paragraph, 2324 {(XXIT}, 4th preambular paragraph, 2372
{XXID), 7th and 8th preambular paragraphs, 2403 {XXIII), 2nd preambular para-
graph, 2498 (XX1V), 2nd and 3rd preambular paragraphs, and 2518 {(XXIV), st
preambular paragraph).

3¢ Internationa! Status of South West Africa, Advisory Opimion. LC.J. Reports
1950, p. 128, at p. 132. The continued international status of Namibia has been re-
affirmed both by the Security Council {see resolutions 246 (19683, 7th preambular
paragraph, 276 (1970), dth preambular paragraph and 283 (1979), 5th preambulal
paragraph}, and by the General Assembly (see resolution 2145 (XXl1}. para. 2,
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(#) To the extent that South Africa failed or refused Lo honour the internation-
al gbligations which were owing to the people and Territory of Namibia™,
the United Nations was thereby prevented from discharging its responsi-
bilities through the agency and co-operation of the administering State,
and was obliged fo seek additional or alternative ways of securing the
performance of the international—and sacred—trust, for which it had
the supervisory and ultimate responsibility.

f¢) In the cxercise of these responsibitities for Namibia, the United Nations
has been discharging a speciat duty, which is owing by and berween all
member States of the United Nations to a people and territory which is
autside the national jurisdiction of all existing States, and depends ex-
clusively on the United Nations for the international protection of its
rights and intcrests,

The Rsle of the General Assembly

41. Decuisions taken by the General Assembly concemning the implementation
of the collective responsibilities of the United Nations towards the people
and Territory of Mamibin must therefore be distinguished from other General
Assembly resolutions, and from recommendations calling for action within the
sovereign authority of States. For in the absence of any intervening sovereign
jurisdiction between the General Assembly and the people and Territory of
Namibia {and pending the establishment of an independent and sovereign
State of Namibia), no governmental authority exists other than the General
Assembly and the Security Council having the competance to interpret and
apply to Namibia the international obligations which are owing to the latter un-
der the Charter of the United Nations and the former mandates system,

42. Tt follows that General Assembly resolutions adopted in fulfilment of the
special responsibilities of the United Nations towards the people and Territory
of Namibia have constituted, for the authorily administering the Territory, the
controlling decisions of the interpafiopal ¢community on whose behalf the
Territory has heen administered. The force of these Generul Assembly re-
solutions is particularly evident when they have declared, on repeated occasions,
what the overwhelming rajority of States consider their collective obligations
in respect of Namibta to be.

43. These resolutions have also constituted, irfer afia, an exprcsslon by the
international community of its own respomlbllmes in respect of Namibia, and
they accordingly govern zll implementing action taken by or on behalf of the
United Nations in the fulfilment of these responsibilities. Such resolutions may,
in addition, be declaratory of gencral obligations of States under cxisting
constitutional instrumen:s, or under general principles or peremptory aorms
of international Taw.

44 Since under Article 56 of (he United Nations Charter, member States
are obligated to act in co-operation with the Organization lor the achievement
of the purposes set forth in Article 55 of the Charter {concerning economic
and social co-operation and human rights), this provision requires of member
States that they should (o-operate in action initiated by competent organs of
the United Nations for the achievement of these purposes in Namibia.

which rc-aﬂirmcd “that South West Africa is a territory having international status
and that it shall maintain his status until it achieves independence™; see also reso-
fution 2325 (XXIT), para. -4}

* See paras. 58 to 63, and 79 below.
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45. By acopting resolutions interpreting or applying the special responsi-
bitities of the United Nations towards the people and Territory of Namibia
under the United MNations Charter, member States of the United Nations
thereby give expression not only to the principal obiigations which have been
assumed, but also to the basic standards and criteria by which these obligations
should be interpreted,

46, [t will be noted in this connection that some of the lerms used under the
mandates system and in the Charter of the United Nations {(as, for cxample,
“well-being™ %2, “social progress” ¥, “equal rights and seli-determination” **,
“advancement™ *%, “just treatment™ 3, “self-government™¥?) imply an under-
Iying consensus Or contemporary norm as to the standards or criteria of inter-
pretation to be applied. The continued and iltegal presence of South Africa in
Namibiz has In no way iessened the function of the General Assembly in
articulating this international consensus, or the duty of the international com-
munity to ensure that the people and Territory of Namibia are treated in ac-
cotdance with established international standards.

47, Since we are here concerncd with international, and not with internal
municipal obiigations, it would clearly noi sufitce for any one Stare (including
an administering State) to impose on Namibia a unilateral standard of its
own which is at variance with a standard adopted by the international commu-
nity on whose bebalf the Territory is being administered *. It would also not
sullice (o rely only on a standard alleged to have been accepiable in a previous
era when the obligation first originated, but which has since become incon-
sistent with the minimum international norms recognized at the time when the
interpretation is made.

48. For even if there had been evidence of an intention to (ix a compre-
hensive standard as valid for all time (whick was not here the case), such a
standard would, in any event, have been subseguently invalidated 10 the extent
that it became inconsistent with overriding legal obligations derived from the
United Nations Charter or from peremptory norms of international law (jws
cogens) 5. In fact, moreover, the obligations here referred to were never cir-
cumscribed by a defined or immutable standard of 50 years ago, or 25 years ago,
but, on the contrary, were intended to serve “a sacred trust of civilization™

32 Articles 55 and 73 of the United Nations Charter: Article 22 of the Covenam
of the League of Nations (“well-being and development™), Article 2 of the Mandate
contained in the Declaration of the Council of the League of Nations of 17 December
1920 {“marerial and moral weil-being™). For the purposes of Article 55 of the
United Nations Charter, the term “well-being™ embraces not merely physical weli-
being, but includes economic, sacial, cultural, civil and political conditions of well-
being or advancement see, infer afia, General Assembly resolution 22004 (XX

53 Article 2 of the Mandate, {7 Dec. 1920,

¥ oArticles 1 {2}, 55 and 73 of the United Nations Charter,

¥ Articic 73 of the United Natians Charter.

b Thid.

57 Ihid.
As, for example, the South African policy of “apartheid” applicd in defiance
of the determination by the Security Council and the General Assembly that this
policy violates the United Nations Charter (and is abhorrent to the conscience of
mankind): see, inter afig, Sccurity Council resclutions 181 {1963), 182 {1963}, 190
{1964), 191 (1664} and 282 {1970}, and General Assembiy resolutions 1761 {XVID,
2034 (XX}, 2144 (XXD), 2202 (X XI), 2307 {XXID). 2396 (XXIIT} and 2506 (XXTV).

%% Vienna {_onvention on the Law of Treaties, Articles 53 and 64; doc. AJCONF,
39727, 23 Mav 1969, and corrigendum |,
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which, by necessary implication, is governed, inter afia, by contemporary norms
and recognized principles of international law,

4%, Since the acts of the territorial administration of Namibia have been
based upon an mternational relattonship, and have not been performed within
the domestic jurisdiction of any existing State 52, it has followed that the inter-
nal affairs of the international Territory of Namibia are of direct international
concern. Moreover, if the consent of the directly interested State were to be re-
quired for the application of an Internationatl obligation to Namibia, such con-
sent would need to be given or withheld by the people of Namibia, and not by
an alien administering power (now illegally present in the Territory), claiming,
by its own unilateral decision, to bar the application to the people of Namibia
of an otherwise sceepied international rule or norm.

50, Itis further submitted that a decision of the General Assembly interpret-
ing an international obligation with reference to Namibia is not made any less
effective by thc absence of the consent of an administering State which has
been repeatedly condemred by the General Assembly, and by the Security
Council for its defiance of the authority and the decisions of the United Na-
tions &, For whatever basis might be invoked for conlesting the legal force of a
General Assembly resoluion, no such consestation could justifv any State in
refusing to apply to the international Territory of Namibia a contemporary in-
terpretation of the United Nutions Charter formatly adopted and upheid by
an overswhelming majorily of member States.

51. The General Assembly has accordingly been entitled to expect of the
territorial administration of Namibia that it should apply, and of member
States of the United Nations that they should upheld the responsibilities which
are owing by the international conmmunity to the people and Territory of Nami-
bia, and which include, ixier afia, the application of the principles set out in the
United Nations Charter congerning self-determination, self-government, poli-
tical, economic, social and educational advancement, and human rights and
fundamental freedoms without distinction as to tace, sex. language or reli-
gion %2,

The Right of the People of Namibia to Self-Determination and Indcependence

52. One of the basic obligations contained in the Unitcd Nations Charter
which the General Assemsly has sought to apply to the international Territory
of Namibia has been the Jduty of States to respect the principle of equal rights
and self-determination of peoples %2, It is in application of this principle, that
both the Security Council and the General Assembly have expressly and re-
peatedly asserted “the inalienable right of the people of Namibia to seif-deter-
mination and independence’ %,

5% South Africa’s lormer authority to act on behalf of the international commu-
nity as Mandatory Power @i no time conferred sovercignty or permanent rights over
the Territory (see para. 18 above}, which legally, therefore, remains cntircly outside,
and independent of Soath African jurisdiction and sovereigny,

' General Assembly resolutions 1899 (XVIIT), para. 3. 2074 (XX), para. 4, 2145
{XX1}, 6th preambular paragraph, 2324 (XXH}, para. }, 2325 (XXIID, para. 3, 2372
(XX}, paras. 6and 7, 2498 (XXIV}, para. 2, 2517({XXIV), para. 3, and 2547 {X X1V},
Part A, para. 4; see also Security Council resolutions 245 {196R), para 1. 246 {1968),
para. 1, 264 (1969), para. &, 269 {1969), para. 2. and 276 (197¢). para. [.

™ Articles 1 (2), 1¢3), 52 and 73 of the United Nations Charter,

83 Articles 1 (2) and 55 of the United Nations Charter.

%% Securtty Couneil resolutions 246 ([968), 3rd preambular paragraph, 264 (1969),
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53, In the case of Namibia, i s unnecessary {o consider difficulties of inter-
pretation such as might arisc in other circumstances concerning such qucstions
as the exact scope of the term “peoples™ (in whom is vested the right to self-de-
termination}, and of what, in particular circumstances, constitutes “alien sub-
jugation, domination and exploitation™ % or the internal affairs of States or the
frec exercise by the people of (heir rights. For in the unigue situation of Nuami-
bia, a people and territory exist %, having a distinet status and being an inter-
national responsibility not under the sovereignty of any State.

54. Namibia is accordingly not subject to any competing territorial claims
and cannot involve guestions of secession from, or the domestic jurisdiction or
sovereign rights of any existing State. On the contrary, the principal rights in
the matter are possessed by the people and Territory of Namibia, and the ulii-
mate obligation to secure the satisfaction of those rights lies with the interna-
tional comniunity.

55. The main arez of application of the right of self-determination has been
in respect of trust territories and non-self-governing territories, and their ad-
vancement oward seif-government and independence. Within this context, the
“Declaration on the granting of independence to colonial countries and peo-
ples” was adopted by the General Assembly, without a disseuting vote, on 14
December 1960 ¥, and has since been re-affirmed or further elaborated in sub-
sequent resolutions %, the latest of which has incorporated the cssentiat ele-
ments in & formal “Declaration on Principles of International law concerning
friendlv relations and co-operation among States in accordance with the Charter
of the Unitcd Nations™ %9,

56. Without considering here the legal effect on situations other than Nami-
bia of such principles formulated by the General Assembly, it is clear that the
[atter, in the exercise of its supervisory powers in respect of Namibia, has dec-
¢lared that these principles arg among the international rights and obligations
concerning Namibia of which the international community has a duty to secure
the fulfilment 7°.

57. Tt follows thal, “‘by virtue of the principle of equal rights and se]f‘-deter—

4th preambular paragraph, 226 {1970), 1st preambular paragraph, 283 (1970). ist
preambular paragraph; and General Assembly resclutions 1899 (XVIII), paragraph
2, 2074 (XX}, paragraph 3, 2145 (XXTI), first preambular paragraph, and para. I,
2248 (S-V1.L., first preambular paragraph, 2325 (XXIT}, 2nd preambular paragraph,
2372 (X XII), para. 5, 2403 (XXIIT}, para. 1, 2498 (XXIV), para. 1. and 2517 (XXIV},
para, [.

%% (ieneral Assembly resolutions 1514 {X V), para. 1, and 2625 (XXV), Annex, 5th
Principle, 2nd paragraph,

** General Assembly resolution 2625 (XXV}, Annex, 5th Principle, 6th para.;

. such separate and distinct status under the Charter shall exist until the people
of the colony or non-sel{-governing territory have exercised their right of self-detec-
mination in accordance with the Charter . . .7, ibid.

57 General Assembly resolution [514 (X V).

** E.g., General Assembly resolutions 1654 {XVI), 1810 (XVII}, 1956 (XVII},
2105 (XX, 2131 (XO0), 2180 {XXI}, 2326 (XXIT), 2465 (XX1IT), 2548 (XXIV) and
2625 (XX V).

% General Assembly resolution 2625 (XXV} In formulating the international
covenants ¢n human rights pursuvant to Articles 1, 13 {178)}, 55 and 56 of the
United Nations Charter, the General Assembly also recognized the right of peopies
and nations to scif-dctermination as a human right, possessed, inter alia, by the
peoples of non-scif-governing territories; see General Assembly resolutions 421.1.
(V), 545 {VI} and 2200A (XXI) and Annex.

76 Bee resolutions cited in Footnote 64, supre.
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mination of peoples enshrined in the (United Nations} Charter™, the peopie of
Namibia “have the right freely to determine, without external interference,
their political status and to pursue their economic, social and cultural develop-
ment, and ¢very State has the duty to respect this right in accordance with the
nrovisions of the Charter” 7,

58. That the people of Namibia have not thus far exercised, or been permit-
ted to exercise, their right of self-determination has been demonstrated in the
successive reports on the situation in Namibia presented to and approved by
the General Assembly 72, In particular, it has been shown that the people of
Namibia have neither implemented, nor have they been permitted to implement
any of the modes of seif-determination which have been established as con-
stituting the principle 73,

59. In order to discharge the international obligation which was owing in
this respect, it was incumbent on South Africa to apply this obligation to Nani-
bia in &4 manner coasistent with the basic principles adopted by the international
community on whose behalf the Territory was being administered. It was there-
fore inconsistent with this obligation that the people of Namibia have thus far
been denied the opportunity to achteve independence or any admitted mode of
self-determination ™. It was also incompatible with this obligation that repre-
sentation in the South African Parltament was granted (o a “white” minority
within the Namibian popularion ™ and that other racial, national or tribal
groups, comprising the majority of the Namibian population, have been sub-
jected to differcnt and unequal laws and institutions, not of their own choosing,
or under their control ™8,

60. Moreover, the institution by the Government of South Africa of local

1 General Assembly resolution 2625 (XXV), Annex, 5th Principle, 1st para., re-
affirming and elaborating operative para, 2 of the Declaration incorporated in Gener-
al Assembly resolution 1514 (X V¥): see also, inter alia. General Assembly resolutions
cited in footnote 68 above.

‘2 See footnote 116 below.

= “The establishment of a sovercign and independent State. the free association
or integration with an independent State or the emergence into any other political
status freely determined by a peopie . . . General Assembly resolution 2625 (XXV},
Annex, 5th Principle, 4th para,: these modes of implementing self-determination
correspond closely with the modes by which a non-self-governing territory may
reach a “full measure of s2ll-government™ for the purposes of Chapter X[ of the
United Nations Charter: viz., General Assembly resolution 1541 (XV), Annex, Prin-
ciple VI, which reads as follows: A non-sclf-governing Territory can be said to have
reached a full measure of sclf-government by: &) Emergence as a sovercign indepen-
dent State; f5) Free association with an independent State: or (¢) Integration with
an independent State”

* See, by analogy, “Faclors indicative of the attainment of independence”, ap-
proved by General Assembly resolution 742 (VIID), and General Assembly resolo-
tion 1541 {XV), Annex, Principle VII and Principle [X.

* South West Africa Affairs Amendment Act, No. 23 of 1949, secs. 26-33; South
West Africa Constitution Act, No. 39 of 1946, sec. [2; Hlectoral Consolidation Act,
No. 46 of 1946, sec. 3, and South African Citizenship Act, No. 44 of 1949, secs. 2-7.

* E.g., laws orinstitutions which impose or sanction racial disceimination; includ-
ing laws which are directed at “non-whites' only, e.g., infiux control laws, native
adminisiration laws, kaws relating to the area north of the “Police Zone”, native
location regulations, and legistation relating exclusively to “coloureds™ ; also discrim-
inatory provisions contained in legislation relating to indentity documents, labour,
social welfare, education, land and mining, ete,; sec also, inter alta, documents
EJCN.4/949/Add, |, Nov. 1967; A/6700/Rev. 1, 1967: A/6897, 1967 A/7088, 1967;
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assemblics and councils and other municipal bodies in Namibia, exercising a
restricied and local authority subject to the overall executive and legislative
control of South Africa 7, also cannot satisfy the right of the people of Namibia
to self-determination, or even to a full measure of seif-government ™, For such
local institutions could only come within the principle of self-determination if
the peoplic of Namibiz had first frecly chosen to integrate with South Africa
{*acting with full knowledge of the change in their status’ and through the free
expression of their wishes “impartially conducted and based on universal aduit
suffrage™) ™8, Since no such choice has been made, and universal adult sullTage is
precluded by law ®, it follows that all powers and authority derived from the
sovereign Siate of South Africa at all leveis of government in Namibia {whether
territorial, provincial, local, national, tribal or however defined}, constitute
direct extensions of the South African presence in Namibia, and do not relate to
the exercise by the people of Namibia of thetr right to seif-deiermination and
independence.

4[. The breach of internationat obligation which would be involved in any
attempl to annex a pari or the whole of the Territory of Namibia has been spe-
cially emphasized on 4 number of occasions by the General Asscmbly 8L, subsc-
quently to its decision of 14 December 1946 # that it was unable to accede to
the incorporation of the Territory in the Union of Scuth Africa, as had been
propased by the latter 3. 1t has accordingly been a matter of special concern
that, notwithstanding the pertinent resolutions of the General Assembly, South

AJTHI0Rev. 1, 1968; A/7338 and Corr. [, 1968; AJ76237Add. 2, 1969, Aj7624/Rev,
1, 1969; and A/8024, 1970.

7 E.g., Territorial Legislative Assernbly (see South West Africa Constitution Act,
No. 39 of 1968, as amended, sces. 11, 23-29, 31A); Legisiarive Councils and Execu-
tive Councils for separate “native nations™ (see Development of Self-Goverament
for Native Nations of South West Africe Act, Mo, 54 of [968, secs, 3-6. 9-12); tribal,
community and regional “authorities” for ~less advanced native nations™ (see id.,
secs. 7, 8, 123; ~Elected Coloured Council™ (see “Establishment of an Elected Col-
oured Coundil for South West Africa” Ordinance, No. 29 of 1966, and South West
Africa Constitution Act, No. 39 of 1968, sec. 22 (1) (v}, supplemented by South
West Africa Affairs Act, No. 25 of 1969, sec. 14 (d)}, Kaptein, Kapicinsraad, and
Yotksraad of the Rehoboth Gebiet (*Rehoboth Gebiet Affairs™ Ordinance, Mo, 20
of 1961, and South West Africa Constitution Act, No. 39 of 1968, sec. 22 (1) v},
supplemented by South West Africa Affairs Act, No. 25 of 1969, sec. 14 {d); and see
also S. V. Bock, 1968 {2} 5. A. 658 (A.D).)), and UN docs. A/7200/Rev. 1; A77338
and Corr. 1: AJ7623jAdd. 2; AJ7624/Rev. 1; and AJR024.

W -Self-dstermination” pursuant to Articles | (2) and 53 of the United Nations
Charter; “Full mcasure of seli-government™ pursuant to Article 73 of the United
Nations Charter.

™ General Assembly resolution 1541 {XV), Anncxk, Principie 1X,

¥2 South West Africea Constitution Act, Mo, 39 of 1968, see. 11: Union Proclama-
tion MNo. 14} of 1939; Electoral Consolidation Act, No, 46 of 1946, sec. 3; South
West Africa Alfairs Amendment Act, Na. 23 of 1949, sec. 34: South West Africa
Constitutior. Act, No. 39, sec. 12 (1.

8 E.g., Ceneral Assembly resclutions 570.A(VI), para. 3; (899 «XVIID), tlth
preambular paragraph and para. 4; 2074 (XX}, paras. 5 and 6: and 21435 (XXI),
para, 7.

2 General Assembly resolution 65 {1}, of 14 Dec. 1946.

»* Memorandum submitted on 17 Qct. 1946 by the South African Legation in
Washingion to the Secretary-General of the United Nations, and statcment by the
Prime Minister of the Union of South Africa made to the Fourth Committee of the
General Assembly on 4 Nov. 1946; cited in wrernciional Status of South West
Africa. Advisery Opinion, §1.C.J. Reports 1950, p. 128, at p. 135,
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Africa has in fact brought about a large and still increasing measure of integra-
tion of its administration of Namibia with that of the Republic of South
Africa.

62. Also incompatible with the right of scif-determination is the division of
the Territory or population of Namibia into separate regions, “native na-
tions™ ¥, or “*homelands”  which disrupt the national unity and territorial
integrity of Namibia. For it is one of the principles of international law under-
lving the principle of seif-determination that:

“Every State shall refrain from any action aimed at the partial or total

disruption of the national unity and territorial integrity of any other State
or country .7 Such action being “incompatible with the purposes and
principles of the Charter” ¥,
Moreover, the Security Uouncil has expressly declared “that the actions of the
Government of South Alvica designed to destroy the national unity and terri-
torial inlegrity of Namibia through the establishment of Bantustans are con-
trary to the provisions of the United Nations Charter™ %,

63. Also incompatible with the right of self- determmauon of the pcopk. of
Namibia is the application by South Africa, both in luw and practice. of racial
discrimination %%, contrary to the United Nalions Charter %9 in establishing the
rights and duties of persons of different races and national and tribal origins
among the Namibian population.

4. A further basic constitient of the right (o self-determination is the prin-
ciple of permanent sovecreignty of peoples and nations owver their natural
wealth and rescurces 1, This principle has particular relevance in the present
context in so far as the continued South African presence in Namibia has resul-
ted in the wealth or natural rescurces of the international Territory of Namibia
being cxploited or appropriated in disregard of the lawful rights or claims of
the people of the territory to whorn these resources belong, and towards whom
the United Nations has assumed its special responsibilitics.

65. Since the elemcnts which constitute the right of self-determination are
manifestly present in the unique situation of Namibia, and there is no basis for
any contestation of this rigght by any State, it follows that to deny its application
1o Namibiz would be tantamount to denying effect o the principle. It is there-
[ore submitted that if these rights and obligations arc i have even a2 minimal
effect, then their application to the international Territory of Namibia cannot be
in doubt.

8 Development of Seif-Government for Native MNatons in South West Africa
Act, No. 34 of 1968,

0 See, inter alia, Repert of the Commission of Enquiry inio South West Africa
s Affairs. 1962-1963, published by the Government of the Republic of South Africa
{R.P. No, 12/I964).
¢ General Assembly resoluuon 2625 (XXV), Annck, Sth Principle, 8th para.
7 General Assembly resclution 2625 (XXV}, Anncx, [5th preambular paragraph,
® Security Council resolation 264 ¢1969), para. 4.

5% See, inrer alia, Reporty cited in footnoie 116 below, and Study of “Apartheid”
and racial discrimination in Southcrn Africa, Uniled Nations Commission on
Human Rights, doc. | JCN.4/9497Add, [, Nov. 1967,

9 Articles 1 €3} and 55 7¢) of the United Nations Charter; see also, inter alia,
General Assembly resolutions 217.A TN, 1904 (XVIH}, 2106.A (XX, and resolu-
tions of the Security Council and the General Assembly cited in footnote 58 above.

9 CGeneral Assembly resolutions 1314 (XIID), 1515 (XV), 1803 {XVID), 2158
(XXTI}, 2200.A.(XX1) and 2386 (XXIIT).

Mmoo

o



g2 NAMIBIA {(SOUTH WEST AFRICA}

66. Since, moreover, in the present case, the right to self-determination was
vested in a people considered, at the malerial time, to be temporarily lacking in
organized government or juristic personality such as could effectively assert
international rights, it fcii to the Mandatory Power, and, upon the latter's de-
fault, to the international community, on whose hehalf the Territory was being
administered, to take such measures as were necessary to safcguard the rights
in question. Thus, in so far as the mutual obligations between member States
contained in the United Nations Charler fall to be exercised on behalf of the
people and Territory of Namibia, it is submitted that the right to demand the
performance of these obligations likewise belongs to the United Nations, on
behalf of the people and Territory of Namibia, until such time as the latter
achieves independence, or is endowed with the capacity and the means to assert
its own international claims.

67. It is therefore submitted that the duty which is owing under Articles 1 (2},
35 and 56 of the Linited Nations Charter to respect the principle of equal rights
and self-delermination of peoples (as interpreted and defined by the compelent
ergans of the United Nations), should cffectively safeguard the equal rights and
the right to self-determination of the people of Namibia, a people not under the
sovereignty of any State, but who remain the subject of a still unfutfilled inter-
national trust. [t should therelore follow that States Members of the United Na-
tions have been and remain obligated under the Charter to respect this prin-
ciple in regard to Namibia and to regulate their actions in such a manner as to
promote its fulfilment.

III. THE CONTINUED PRESENCE OF SOUTH AFRICA IN
NAMIBIA

The BRasis for the South African Presence

68. The only right or title which South Africa has possessed to be present in
Namibia, or {o cxercise authority in any part of that Territory, was derived from
the Mandate confirmed by the Council of the League of Nations on 17 Decem-
ber 1920, and was conditional upon the performance by South Africa of the
obligations of the Mandatory Power thereunder. This basis for South Africa’s
presence continued only for so fong as the Mandate remained in force, and
South Aftica remained the authorized Mandatory.

69. The inter-dependence between the rights and the obligations created by
the Mandate has been specially emphasized by the Court in the following terms:

“The authority which the Union Government exercises over the Terri-
tory is based on the Mandate. If the Mandate lapsed, as the Union Govern-
ment contends, the latier’s authority would equally have lapsed. To retain
the rights derived from the Mandate and to deny the obligations there-
under could not be justified %2

On another occasion the Court added:

“The righis of the Mandatory in relation to the mandated territory and
the inhabitants have their foundation in the obligations of the Mandatory

% Intermctional Stainy of Scuth West Africa, Advisory Opinion, 1.CJ. Reports
1950, p. 128, at . 133; this passage was cited with approval in the Judgment of the
Court of 21 December 1962, South West Africa Cases, Preliminary Objections, Judg-
ment, 1.C.J. Repores 1962, p. 319 at p. 333,
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and they are, so to speak, merc tools given to enable it to fulfil its obliga-
tions %, :

70. After South Africa had refused to place the Territory of Namibia under
the Linited Nations trustezship system *¥, or to submit further reports on condi-
tions in the Territory #, or to acknowledge the continued existence of the obli-
gations owing under the Mandale {claiming that the Mandate had lapsed upon
the dissotution of the League of Nations, and that the United Nations had no
responsibility or autharity in the marter), the General Assembiy requested %8
an advisery opinion of the Intcrnational Court of Justice in order to obtain
Jjudicial clarification of thzs legal status of Namibia and of the continuing obli-
gations owing under the iMandate.

71. In its Advisory Opinion given on 11 July 1950 %7 the Court concluded,
inter afia, that “South West Africa™ remained a territory under international
mandate, that the obligations of the Maandatory under the Mandate continued
unimpaired, and that the supervisory functions in respect of the Mandate were
exercisable by the United Nations {the Gencral Assembly replacing in this re-
spect the Council of the League)

72. The subsequent refusal of South Africa to accept or comply with thesc
findings of the Court resuited, fater afia, in frustrating the repeated cfforis made
by the General Assembly (0 negotiate with South Africa the implementation
of the international obligations owing in respect of Namibia *%, as well as se-
verely limiting the effect of the General Assembly’s supervision of the Mandate.
In the meantime, aftcr requesting % and receiving two further advisory opinions
of the lnternational Court of Justice 1°® on procedural aspects of the supervi-

%1 South West Africa Cases, Preliminary Objections, Judement, 1,C.J, Reports 1962,
p. 319, at p. 329; sce also ciration from this same judgment, at p. 334, in footnote 115
below, i.e., “to exclude the obligations connected with the Mandate would be to
exclude the very essence of the Mandate™.

* Contrary to the repeated recommendations and invitations of the General
Assemnbly, see, inter effa, QA resolutions 11 (I}, 65 (1), 141 (I}, 227 (1T} ef seq.

* Document Af929 {11 July 1949), Gencral Assembly Fourth Session; contrary
t0 Article 6 of the Mandate, of 17 Dec, 1920, and Article 73, para. {e) of the United
Nations Charter. See also JZeneral Assembly resolutions 227 (111}, 337 (IV), 449 A
{V} and 1142 A {XII}, paras, 2 and 3,

% General Assembly resolution 338 (IV) of 6 Dec. 1949,

%% fnternational Status of Soumth West Africa, Advisory Opinion, 1.C.J. Reports
1956, p. 128,

“ General Assembly renolutions 449 (V) and 570 (V1) establishing an A4d #Hoc
Committee “to confer with the Union of South Africa™ concerning measures for
implementing the Advisory Opinion of the Internaional Court of Justice; General
Asscmibly resolutions 749 (VIIT) and 1061 (XI) establishing a Committee on South
West Africa of which one of the tasks was to continue negotiations with South
Africu {the Cominiltee was dissolved by General Assembly resolution 1704 (XY1));
General Assembly resolution 1143 {XII} establishing 2 Good Offices Comimnitiee on
South West Africa to discuss with the Government of South Africa a basis for agree-
ment; and General Assembly resolution 1702 (XVI) establishing a Special Commit-
tee for Bouth West Africa fo achieve, “in consultation with the Mandatory Power”
specified objectives; see alsy General Assembly resolution 2565 (X'VY) noting {ailure
of negatiations by several  ommittees.

7* General Assembly resalutions 904 (1X} of 23 Nov. 1954 and 942 (X} of 3 Dec.
1955,

Y Voting Procedure on (Questions refating 1o Reparts and Peitions concerning the
Territory of South-West Africd, Advisory Opinion of 7 June 1955, 1.C.J, Reparts 1955,
P. 66 Admissibility of Hearings af Peritioners by the Commitiee on Soutk West Aftica,
Advisory Opinion of 1 June 1956, £.C.J. Reporis 1956, p. 22,
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sory functian to be exercised under the Mandate {without (he co-operation of
the Mandatory Power), the General Assembly called for an asscssment of the
further legal action which remained open to organs and to Members of the
United Nations, and to former members of the League of Nations, *“to cnsure
that the Union of South Africa fulfils the obligations assumed by it under the
Mandate pending the placiag of the Territory of South West Africa under the
trusteeship system®™ £01,

73. On the basis of the resulling asscssment Y2, the General Assembly drew
to the attention of member States the possibility of such legal action by States,
in accordance with Article 7 of the Mandate, read in conjunction with Article
37 of the Siatute of the International Court of Justice '* and, upon such legal
action being initiated by the Governments of Ethiopia and Liberia, the General
Assembly, on 18 December 1960, expressly commended these States for their
action ™. There followed a Judgment rejecting preliminary objections raised by
the Rlchondent tn these cases, which was delivered by the Court on 21 December
1962 10,

74. Since however the final Judgment of the Court in these two contentious
cases, delivered on 18 July [966 1%, was limited to the guestion of the legal
right or interest of the applicant States in the subject-matter of their claims,
these proceedings failed to produce any further judicial conclusion concerning
the non-performance by South Africa of her obligations under the mandates
system.

75. In support of its conclusion in this latest judgment. that the applicant
States had no focus standi in the proceedings, the Court stated, infer alia, \hat it
was the League of Nations itself (through its competent organs) and not any in-
dividuz] member State which had the right to call for the performance by the
Mandatory of the terms of the Mandale in discharge of the sacred trust, and
that if was to the League of Nations (through its competent organs), and not to
any individual member State, that the Mandatory was answerable in respect of
its administeation of the Mandate *9°, The Court also observed that, under the
League of Mations mandates system, divergences of view concerning the con-
duct of the Mandate bad been regarded as being matters that had their place
in the political field, and the setilement of which lay between the Mandatory and
the competent organs of the League '®. In addition, the Court held that it
could not remedy a deficiency if, in order to do so, it had (o sxceed the bounds
of normal judicial action '? and if, in the absence of judicial remedy, there were
found to be a necessity ' for an ultimate safeguard or security for the perfor-
rrance of the sacred trust under the Mandaie, this lies in the political field, and
does not coustitute necessity i the cyes of the law !,

10 General Assembly resolution 1060 {XI},

2 Dyrocuntent A/3625 (General Assembly, Twelfth Session).

1% General Assembly resolutions 1142 A (XIF and 1361 {XIV}

1™ Genetal Assembly resolution 1565 {(XV) of 18 Dec. 1960,

105 Sourh West Africa Cases, Preliminary Ohbjections, Judgment, 1L.C.I. Reporis
1962, p. 319,

1% South West Africa Cases, Second Phase, Judgment of 18 July 1966, L.C.J.
Repares 1988, . 6.

Y South West Africa Cases, Second Phase, Judgment of 18 July 1966, 1.C.J. Re-
ports 1966, p. 6 at p. 26 {para. 25) and p. 29 {para. 33).

Y3 thid., ot p. 45 {para. 84}

128 fhid., at p. 48 (para. 91},

1% For defimition of “necessity”™ argument, see ibidd., p. 46 (para. 85).

1 fbid., at p, 47 (para. 89),
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76. It wili be noted therefore that the recourse to judicial action resorled to
by, or with the commendz(ion of the General Assembiy over a period of some
|6 years, whileconfirming, furer afia, the legal status of the Territory and a number
of continuing basic internationa! obligations relating thereto, did not reniedy
the situation resulting from the disavowal or non-fulfitment by South Africa of
her International obligations owing in respect of Namibia. Moreover, inas-
much as the latest judgment of the Court had indicated that the noa-perfor-
mance of these obligations would now be a matter for political rather than
judicial process, the responsibility for remedial action thereupon devolved
upon the General Assembly, and subsequently the Security Council.

77. At the same time, and notwithstanding the General Assembly’s contin-
pous endeavours to exercise Hs supervisory responsibilities 112, both directly
and through successive special comrmitiees on South West Africa 123, the Gener-
al Assembly finally had tc consider that its efforts to induce the Government of
South Africa to fulfit its obligations in respect of the administration of the
Territory and the well-beng and securily of the inhabitants had been of no
avatl *, It accordingly remained for the General Assembly to give effect to the
responsibility assumed by the organized international community to secure the
performance of the sacred trust of civilization.

78. The general nature and scope of the obligations which were owing in
respect of Namibia have been considered in the preceding sections, and it has
also been shown that the right and authority of South Africa to continue to be
present in Namibia was dependent upon her acceptance and fulfilment of these
obligations. For, in the words of the Court, “toexclude the obligations connect-

N2 [n the exercise of its supervisory respoasibilities n respect of Namibia (South
West Africa), the General Assembly has adopied at least 90 resolutions. A list of
these is attached (o this starsment as Annex “A™.

113 The foilowing committees were established

An Ad Hoe Committee, cstablished on 13 Dec. 1950 {by General Assembly resolu-
tion 449 A (V), extended by General Assembiy resolution 570 A (V1))

A Commitice on South Woest Africa, established on 28 Nov. 1953 {(by General
Assembly resolution 749 A VI, modified by General Assembly resolutions 1061
(XD, 1142 B (XID and 1568 (X V) and dissclved by General Assembiy rcsolution
1704 (XVI)).

A Good Offices Commitiee on South West Africa, established on 25 Oct, 1957
{hy General Assembly resolution 1143 (XIT).

A Special Commiitee for Southk West Alfrica, established on 19 Dec. 1961 (hy
General Assembly resolution 1702 (XVI1)} and dissolved by General Assembly reso-
jution 1806 (XVII),

On 14 Dec. 1962 the Grreral Assembly requested the Special Committce on
the situation with regard tothe Implementation of the Declaration on the Granting of
Independence to Colonial € ountries and Peoples Lo discharge, muiatis nucandis. the
tasks assigned to the Special Committes for Soulh West Africa (General Assembly
resolution 1805 {XVID).

An Ad Hoe Committee, to recommend practical means by which South West
Africa should be administered, cstablished on 27 Oct. 1966 (by General Assembly
resolution 2145 (XXI)), see para, 84 below.

A United Nations Council for South West Africa, established on 19 May 1967
{by General Assembly resolution 2248 (8-V)) subsequently renamed the United Na-
tbigﬂs Councit [or Namibia (General Assembly resolution 2372 (XXII)), see para. 84

low,

11t Gencral Assembly resolutions 13568 (XV), fifth preambular paragraph, and
2145 {XX]I), eighth preambular paragraph.
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ed with the Mandate would be to exclude the very essence of the Mandate™ 13,
1t was therefore the task of the General Assembly, as the organ responsible for
the international supervision of the administration of Namibia, and on the
basis of the extensive factual mformation and official documentation % obtain-
ed in the exercise of this responsibility, to determine the extent 1o which South
Alrica had repudiated, disuvowed, violated or otherwise failed to fulfil these
obligations.

79. Thus, after finding that South Africa had “faiied and refused to carry out
its obligations under the Mandate” Y%, and had administcred the Territory in
a manner contrary 10 the Mandate, the Charter of the United Nations, the Uni-
versal Declaration of }iuman Rights, the advisory opinions of the International
Courl of Juslice, and the General Assembly’s resolutions 148, the General As-
sembly formally declared that:

“South Africa has failcd to fulfil its obligations in respect of the adminis-
tration of the Mandated Territory and to ensure the moral and material
well-being and security of the indigenous inhabitants of Scuth West Africa
and has, in fact, disavowed the Mandate 1**,7

80. That South Africa had forfeited her rights under the Mandate was clearly
evident. For, having repudiated and disavowed the continued existence of the
Mandate, as well as having persistently violated or atherwise failed to fuifil her
obligations thereunder, it was clearly not open 1o South Africa to assert any
rights {including the right to administer or be present in the Territory} under 2
Mandaie so disavowed and violated.

81. It only remained, therefore, te terminate the Mandate formcr[y £xXer-
cised by South Africa in order to permit the fulfilment by the international com-
munity of ifs obligations toward the people and Territory of Namibia. The
General Asserubly dccordingly decided that:

... the Mandate conferred upon His Britannic Majesty to be exercised on
his behalf by the Govermnment of the Union of South Africa is therefore
terminated, that South Africa has no other right to administer the Terri-
tory and that henceforth South West Africa comes under the direct respon-
sibility of the United Nations 2¢:,

82. This decision has since been repeatedly and expressly reaffirmed by the

Y5 South West Africa Cases, Preliminary Qbjections, Judgment of 21 December
1962, 1.C.J. Reports 1962, p. 319 at p. 334,

15 The facts of the violations by South Africa of her international obligations in
respect of Namibia were set out, inter afia, in the reports submitted by successive
commillees 1 which special responsibilities in respect of Namibia were assigned by
the General Assembily: docs. AJ1901 and Add. 1-3; Aj2261 and Add. [; Af2475 and
Add. 1-2; Af2666, Corr, 1 and Add. 1; A/2913 and Add. 1-2; A/315]; Aj3626;
Af3625; AJ3900; Af3906; A/4191; Af4224; AJa464; A/4705; AJ4926; Af4957;
Af5212 and Add. 1-2; A/5446/Rev. 1; A/SBOO/Rev. 1; A/5840: AJ6000/Rev, 1.
AJE300/Rev. 1; AJ6760/Rev, 1; AJ689T: AJT088; A/T200/Rev. I; A/7338 and Corr,
1; AJT623/Add. 2; A/7624/Rev. 17 AJ8024.

' General Assembly resolution 1565 (XV}, para. | {sec also General Assembly
resalutions 1702 (XVI), seventh preambular paragraph, and 18%% (XVIII), tenth
preambular paragraph). |

HE Creneral Assembly resolution 1568 {XV), fourth preambular paragraph, and
2145 (X XI}, fifth preambular paragraph.

E2 General Assembly resolution 2145 (XX]1), para. 3.

12 General Assembly resolution 2145 (XXI), para. 4.
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Security Council 2! as well as in subsequent General Assembly resolutions 122,
Thus, after noting *#3 and taking into account 2 the General Assembly’s deci-
sion terminating the Mandate, and “reaffirming . _ _ the international status of
the Territory (of Namibia) now under dircct United Nations responsibility™ 125,
the Security Council expressly recognized “that the United Nations General
Assembly terminated the raandate of South Africa over Namibia and assumed
direct responsibility for the territory unti! its independence 2% and, in cach of
its two later resolutions 1%, again reaffirmed this decision.

83. Accordingly, in the absence of any right to administer or be present in
Namibia, it was incumbent on South Africa te transfer the administration and
withdraw from the Territory, in compliance with the resolutions of the General
Assembly providing for the assumption of direct responsibility by the United
Nations for its administration 128,

84. Having resolved on 27 Octaber 1966 1*° that the United Nations must
discharge the responsibilities formerly exercised by the Mandatory Power in
respect of Namibia 13, andl having established an 44 Hoc Committee to Tecom-
mend practical means by which Namibiz should be administered '3, the General
Assembly, on 19 May 1967 1%, established a United Nations Council for Scuth
Wast Africa (subsequently renamed the United Nations Council for Namibia 1)
to administer the Territory until independence ', and requested the Council
10 assume its responsibilitics, and called upon the Government of South Africa
to 11;::§<:ilitatc the transfer of the administration of the Territory to the Coun-
cil 2,

85. South Alfrica however refused from the outset to co-operate with the
United Nations Council f3r South West Alfrica {Namibia), or to permit any
steps to be taken for the tansfer of the administration of the Territery to the
Coungil, claiming, frnter alic, that the pertinent resolutions of the General Assem-
bly had been without effect 136,

86. Mareover, in spite of repeated demands, both by the Sceurity Council 1%

20 Security Council resolitions 264 (1969), para. 1; 276 {1970}, second and third
preambular paragraphs, and 283 {1970), second preambular paragraph.

12 General Assembly resolutions 2248 (8.V), third preambular paragraph; 2324
{XXII), first preambular paragraph; 2325 (XXII), third preambular paragraph; and
2547 B {XXIV}. third preambular paragraph.

123 Security Council resolution 245 (1968), first preambular paragraph.

135 Security Council resolations 246 (19683, second preambular pavagraph; and
264 {1969). second preambuiar paragraph.

2 Security Council resclation 246 {(1968), seventh preambular paragraph.

12 Security Council resolution 264 (1969), para. 1.

127 Security Council resolutions 276 {1970), second and third preambular para-
graphs;: and 283 {1970}, second preambular paragraph.

_‘23 General Assembly resolutions 2145 (XXI} and 2248 (8-V).

* General Assembly resolution 2145 (XX}

132 Jhid., para. 5.

L H)fd., para, 6.

2 General Assembly resolution 2248 (S-Vi.

14 General Assembly resolution 2372 (XXIT), para. 3.

1 General Assembly resolution 2248 (8-V), Part II, para. 1.

135 General Assembly resolution 2248 (S-V), Part 1V, paras. 2 and 4.

1% Document AJ6822, General Assembly, Twenty-second Session.

B7 Security Council resoliutions 264 (1969}, para. 3 {“ Culls upon the Government
of South Africa to immediztely withdraw its administration from the territory™};
269 {1969}, para. 5 {“ Cafls apon the Government of South Africa to withdraw its
administration from the territory immediately and in any case before 4 October
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and by the General Assembly ¥, that South Africa withdraw its adiministra-
tion without deiay, and repeated condemnations of the Government of South
Africa for its refusal 1o comply with these demands 9, “in defiance of the au-
thority of the United Nations™ M2, “in . ., violation of (the) territorial inte-
grity and international status” ' of Namibia, and ““of the principles and obli-
gations of the Charter of the United Nations™ ¥, South Africa has neverthe-
less maintained her illegal presence and administration in Namibia, subjecting
the people und the Terrilory to a usurpation of power and control, and forcibly
preventing the United Nations from discharging its responsibilities,

87. Confronted with South Africa’s illegal occupation of the Territory of
Namibia over which she has no right or lawful authortty, the Security Council
has addressed itself on successive occasions to a number of basic legal conse-
guences of this usurpation.

88. Thus, after realiirming, fnter alia. the international status of Namibia
“now under direct United Nations responsibility™ ', the Secunty Council
declared the continuved presence of South Africa in Namibia 1o be illegal 1%,
“contrary to the principles of the Charter” %3, “an aggressive encroachment on
the authority of the United Nalions™ %, and “a vielation of the territorial inte-
grity and a denial of the political sovereignty of the people of Namibia 7,

89. The Sccurity Council further declared in its resohution 276 {1970} that,
by reason of the continued tllegal presence of South Africa in Namibia,

“, .. ail acts taken by the Government of South Africa on behalfl of or con-

cerning Namibia after the termination of the mandate are illegal and in-
vakid 18,

In the same resoluetion, the Security Council realiirmed, inter afia, that—

... the extension and enforcement of South African laws in the territory

together with the continued detentions, trials and subsequent sentencing

of Namibians by the Government of South Africa constitute illegal acts

and flagrant violations of the rights of the Namibians concerned, the Uni-
1965} see also Security Council resolutions 276 £1970), third preambular paragraph
and 283 (1970}, fourth preambular paragraph.

138 (eneral Assembly resolutions 2325 {(XXI1I) of |6 December 1967, para. 5,
reads as follows: " Calls upon the Government of South Africa to withdraw from the
Territory of South West Africa, unconditionally and without delay, all its military
and pelice forces and its administration, to release all political prisoners and to
allow all political refugees who are natives of the Territory to return to it

General Assembly resolution 2372 (XXIT) of 12 June 1968, para. 12, reads as fol-
lows: " Refrerates its demand that the Government of South Aftica withdraw from
Namibia, immediately and unconditionatly, all its military and police forees and its
administration.”

3% Security Council reselutions 264 ([969), para. 6; 269 ([969), para. 2; and 276
{1970}, para. I. General Assembly resolutions 2325 (XXII), para. 3; 2372 {(XXI1},
para, 6; 2498 {XXIV}, para. 2; 2517 (XXIV), para. 3; and 2547 {XX1V), para. 4.

¢ Becurity Council resolutions 269 {1969), para 2, Gieneral Assemnbly resolutions
2403 {XXII}, para. 2; and 2498 (XXIV). para. 2.

1 General Assernbly resolution 2325 (XXII), para. 4.

2 General Assembly resolution 2517 (XXIVY, para, 3.

M3 Becurity Council resolation 246 (1968), seventh preambular paragraph,

4 Security Council resolutions 264 (1969), para. 2; and 276 (1970), para. 2.

5 Security Council resolution 264 (1969), para. 2.

§ Security Council resolution 269 (1969}, para. 3.
47 1bid.
8 Security Council resolution 276 (1970}, adopted on 30 Jan. 1970, para. 2.

P
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versal Declaration of Human Rights and of the international status of the
territory, now under direct United Nations responsibility %97,

90. It is therefore in this context that the legal consequences for States of the
continued presence of South Africa in Namibia have 10 be examined,

The Role of the Security Council |

91. It has been in the exercise of its primary responsibility for the mainte-
nance of international peace and security, under Article 24 of the United Nations
Charter, that the Securitly Council has, on successive occasions, considered the
question of Namibia. following the refusal of South Africa to acknowledge the
assumption by the General Assembly of direct responsibility for the Territory.
Since first being seived of the question in Junuary 1968 '3, the Security Council
has adopted seven resolutions concerfiing Namibia '3, in cach of which the
Council has drawn attenlion {0 the direct responsibnlity of the United Nations
for Namibia, and has cordemned South Africa for its refusal to comply with
the pertinent resolutions of the Security Council and the General Assemnbly 19,
In four of these resolutions 33, the Security Council has also called upon or
requested Stakes to carry out or 'refrain from specified actions.

92, The fundamental premise underlying the obligations of States resultmg
from the presence of South Africa in Namibia is the iliegality of that presence
since the termination of the Mandate. The decisions taken by the Secarity Coun-
¢il to recogmize and reaflirm this fegal premise 1** have made it incumbent on
member Statcs o accept vhis determination, and to regulate their actions in a
manner consistent with it

93. Since the specific measures concerning Namibia which the Security Coun-
cil has called upon States 20 take '3 result very largely from this initial psemise,
it Tollows that the obligatory nature of the rclevant individual clauses in the
relevant resolutions '3 is in part derived from, as well as supporied by the
tilegal character of the South African presence in Namibia since the termina-
tion of the Mandate, as determined by the Security Council.

94. These Security Council resolutions were concerned with and were intend-
ed to redress a situation involving a flagrant violation ¥ of basic principles
under the United Nations Charter and peneral international taw, and which had

“ fhid., Tourth preambular paragraph.

150 Tyocument §/8355, of 24 Jan. 1968 Request by 53 member States for an ur-
gent meeting of the Security Council following the decision of the South African
Government to resnme the iliegal {rial of 35 Namibians under arbitrary laws ille-
eally extended to Namibia in defiance of General Asscmbiy resolutions; sce also
Security Council resolution 245 {1968},

'S Security Council resofutions 245 (1968}, 246 (1968}, 264 {1969} 26% (1969),
276 (1970}, 283 {1970) and 284 (1970).

152 The detailed provisians of the Security Council resclutions concerning
MNamibia are examined elsewhere in t}m statement, see paras. B6-89, 107, 117-119,
127 and 128-133.

183 Security Council resolutions 246 (1968}, 269 (1969), 276 (1970) and 283 (1970}-

18 Security Council resolutions 264 {1969), para. 2; 276 (1970}, para, 2; and 283
{1970, second preambuiar paragraph.

155 Security Council resciutions 246 (1968), para. 3; 269 (1969}, paras. 7 and §;
276 (19700, para. 5; and 283 {1970), paras. 1-8, 11 and (3.

e Jhid.

197 Security Council resclutions 246 (1968), seventh preambuiar paragraph; 264
(1969), para, 2; 269 (1969}, para. 3; and 276 (1970}, fourth preambular paragraph.
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been considered by the General Assembly, on repeated occasions, a threat to
international peace and security 1%, and in respect of which, the Sccurity Coun-
cit declared. infer afia, that “the defiant attitude of the Government of South
Africa towards the Council’s decisions undermines the agthority of the United
Nations 59

95. That the Security Council was acting in the exercise of its powers as de-
fined in Articie 24 of the United Nations Charter is evident from the natuge of
the violation committed by South Africa of her international cbligations, and
of the measures which the Council found it necessary to take. Moreover, the
ntention to create an obligation for States to comply with these measures is
cvidenced by the fact that, without such a duty, their effect may be largely nu-
gatory.

96. The powers and responsibilitics conferred upon the Security Counctl are
complemented by a specific corresponding obligation on the part of member
States, under Article 25 of the United Nations Charter, 10 accept and carry
out the decisions of the Security Council in accordance with the present Char-
ter 99 From this, inter alia, is derived the obligatory character of the Security
Council’s decisions calling upon the Government of Scuth Africa to withdraw
its administration from Namibia ¥, ag welf as the Council’s decisions calling for
supporting action by States 2. Moreover, the Council expressly observed in its
resclution of 12 August 1969 that it was:

*Mindful of its responsibility 1o take necessary action 1o secure strict
compliance with the obligations entered inio by States Mcmbers of the
United Nations under the provisions of Article 25 of the Charter of the
United Nations 163,

97. There is, in addition, a specific and supporting obligation of member

158 (encral Assembly resolutions 1899 (XVIII), para. &; 2372 (XXIT)}, para. 11:
and 2517 (XXIV}, third preambular paragraph.

1% Recurity Council resolution 276 {1970), para. 3,

16¢ The records of the San Francisco Conference show that Article 25 of the
Charter of the United Nations applies 1o all decisions of the Security Council. " The
obligation of the Members to carry out the decisions of the Security Council applics
equally to decisions made upnder Article 24 and to decisions made under the grant of
specific powers”; see statemicnt by the Secretary-General, Security Council, Second
Year, No. 3, 91st meeting, pp. 44-45 {with reference to the obligations resulting from
the acceptance by the Security Council of the responsibility for ensuring the inte-
grity and independence of the Free Territory of Trieste, see Security Council, Second
Year, 915t meeting. p. 60%.

1! The Security Council declared that “*the defiant attitude of the Goverament of
South Africa towards the Council’s decisions undermines the authority of the
United Nations", see Security Councii reselution 276 (1970}, para, 3, and also noted
“with great concern the continued flagrant refusal of the Government of South Africa
to comply with the decisions of the Security Council demanding the immediate
withdrawal of South Africa from the territory™, see Sccurity Council resolution 283
(1970}, fourth preambular paragraph; see also letter to the President of the Security
Council rom the representatives of 49 States (579372 and Adds. | and 2), referring,
inter alin, to the failure of South Africa to comply with Security Council resolutions
245 {1968), 246 (1968) and 264 {1969) in violation of its obligations under Article 235
of the United Nations Charter: see also references made by members of the Security
Council to the viclation by Scuth Africa of its obligations under Article 25 of the
Chatter (8/PV.1497, p, 7; S/PV.1528, p. 46; §jPV.1528, pp. 63-65; S/PV.[528, pp.
8-10, 12:85/PV.1529, pp. 11, 38).

162 See foctnote 155 above, .

. 183 Becurtty Council resolution 269 {1969), third preambular paragraph.
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States sct forth in Article 2 (5) of the United Nations Charter which prdvides
that:

“All Members shall give the United MNations every assistance in any
action it takes in accordance with the present Charter, and shall refrain
from giving assistance (o any State against which the United Nations is
taking preventive or enforcement action.™

The Illegal Occupation

98. It will be apparent from the facts set out in the preceding sections that the
illegal and foreign occupation of Namibian territory by South Africa possesses
a number of distinctive characteristics.

99. Thus, although the people and territory under illegal occupation had not
previously exercised their sovereign independence in the form of a recognized
and separate statehood, their right to self-determination and independence had
nevertheless long been internationally recognized, and guaranteed as a sacred
teust of civilization under the responsibility of the United Nations {acting on be-
half of the organized international community). It was this assumption of interna-
tionai responsibility for a 1erritory not under the sovereignty of any existing
State which conferred upon Namibia the status of an “international territory 157,

100, Accordingly, whet, in the past, South Africa was authorized {o be
tawfully present in Namibii for the limited purpose of administering the man-
dated Territory on behalf of the internations] community, this presence did not
derive from any inherent right or lawful acquisition on the part of South Africa
but was derived solely fron, and strictly limited to a “mendate”, or conditional
licence or authority, given by the internationsl comomunity, subjzct to stipulated
conditions and for the purpose of safeguarding and advancing the fendamental
rights of the pcople and Territory of Namibia.

101. The continued and illegal occupation of Nanubia by South Africa
therefore consists essentially of a refusal (o vacate the Territory following the
cessation of the intemational grant or authority which conslituted the sole
legal basis for South Africs to be present in Namibia.

102, A refusal to withdraw from territory, after all legal jusiification for
being there is extinguished, constitutes an unlawful seizure of territory to the
same degree as would be the case if the occupying State had unlawfully entered
and seized the territory wirhout previcusly having been lawfully present.

193, Moreover, the illegal assumption by South Africa of the prerogatives of
government over the peopls and Territory of Namibia has included the forcible
imposition of ¢xccutive, legislative and judicial authority, by means, fuer alia,
of the full coercive powers of police and military forces %5, This presence has
thus been brought about and sustained by the illegul use of force against a
people and territory over whom South Africa has no lawful jurisdiction,

104. Since the party dir:ctly injured by this violation of international legal
obligations is not, al this lime, an independent sovercign State, but rather an
international territory umder the responsibility of the United Nations, the’
remedics which are normally available to States in respect of such violations
have had to be sought in this case direcily by or (hrough the United Nations.
™ fnternational Statuy of South West Africa, Advisory Opinion, 1.CJ. Reporis
1950, pr. 128 er seq. See also, inrer afie, Gengral Assembly resoiution 2143 (XXI),
para. 2; Security Council resolutions 246 {1968), seventh preambular paragraph, 276
(1970), fourth preambular paragraph, and 283 {1970), fifth preambuiar paragraph.

le* Bee, inter alia, reports cited in fooinote 116 above.



102 NAMIBIA (SOUTH WEST AFRICA)

105. It therefore follows that the continued presence of South Africa in
Namibia violates the rights of the people and Territory of Namibia and, at the
same ume, directly interferes with the rights and duties of the United Nations
and its member States. whose responsibility is and has been directly engaged in
the fulfilment of the international trust assumed in respect ol Namibia,

The Responsibility of South Africa

106. A lcgal consequence for South Africa of her continued and iflegal pre-
sence in Nemibia is therefore that this constitutes an internationally wrongful
act (fuit incernarionalement illicite), and a breach of international legal obli-
gations owing by South Africa both to the United Nations and to the people
and Territory of Namibia.

£G7. It will be recalled that the Security Council has characicerized this wrong-
ful act as “illegal™ ¥ and—--

*...in defiance of the relevant United Nations resolutions and of the
United Nations Charter 47

and—

*. .. contrary to lhe principles of the Charter and the previous dectsions of
the United Nations and is detrimental (o the inlerests of the population of
the territory and those of the international community 68

and-—

“. .. constitutes an aggressive encroachment on the authority of the Linited
Natiomns, 4 violation of the territorial integrity and a denial of the politicat
sovereignty of the people of Namibia 1997,

The Security Council also affirmed that—

. .. the extension and enforcement of South African laws in the territory
together with the continued detentions, trials and subseguent sentencing of
Namibians by the Government of South Africa constitute iliegal acts and
flagrant violattons of the rights of the Namibians concerned, the Universal
Declaration of Human Rights and of the internationat status of the ter-
ritory, now under direct United Nations responsibility 179,

and cxpressed its deep concern that—

*. . . the enforcement of South African laws and juridical procedures in the
territory have continued in viclalion of the international stawus of the
territory Y3,

The Security Council further declared that—

... the defiant attitude of the Government of South Africa towards the
Council’s decisions undermines the authority of the United Nations 7.

%6 Security Council resofutions 264 {196%), para. 2, and 276 (1970), para. 2.

7 Securily Council tesolution 276 (1970), para. 4.

2 Securily Council resolution 264 (1969}, para. 2.

** Security Council resolution 269 (1969}, para. 3.

%% Becurity Council reseluntion 276 (1970}, fourth preambular paragraph; sce
also Sceurity Council resolutions 245 (1968), filth preambular paragraph and 246
(1968}, scventh preambular paragraph,

- ¥ Securtly Council resolation 283 {1970), fifth preambular paragraph.

172 Security Couneil resolution 276 {1979), para. 3.
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108. South Africa is accordingly obligated to cease these unlawful acts and
to withdraw from Namibia (as dirccted by the Security Council and the General
Assembly) 173 At the same time, South Africa has incurred and continues to
incur international respensibility for her unlawful occupation and administra-
tion of Namibia and the consequences thereof, as well as for her non-compli-
ance with the decisions (aken by the Security Council in accordance with the
United Nations Charter.

109. These liabilities, both under the Unitcd Nations Charter and also under
general rules of international law concerning State responsibitity, are in addi-
tion to the internaliona) responsibility incurred by South Africa by prior
administrative or other acts and omissions in, or relating to Namibia in
violation of the pertinent decisions of competent United Nations organs or of
other applicablc intcrnational obligations.

IV, THE LEGAL CONSEQUENCES FOR STATES

{1{. Before sotting our the legal consequences for States of the continued
presence of South Africa in Namibia, it has been necessary to survey bricfly
the principal infernational obligations owing in respect of Namibia, the failure
of South Africa to perform obligations upon which her previous right to be
present in the Territory depended, and the resulting iliegality of the continued
presence of Scuth Africa in Namibia after the Mandate had been terminated,
and she had ceased to have any right or authority 10 remain in the Territory.

111. It has also been noted that in Security Council resofution 276 {1970},
apart [rom re-affirming, inter afia, the termination of thc Mandate and the
illegality of the South African presence, the Security Council expressly declared
itlegal and invalid “ail acts taken by the Government of South Africa on behalf
of or concerning Namibia after the termination of the mandate ™7,

112, The legal consequences for States of the continued presence of South
Africa in Namibia notwithstanding Security Council resolution 276 (1970}
therefore require to take into account, inter alia,

{a) The international obligations and objectives concerning Namibia which
States are pledged to support, and which require the implementation by
the United Nations of its responsibilities for the international territory
of Namibia, including, in particular, the duty of securing the withdrawal
of the South African administration from Namibia, and the free and
effective exercise by the people of Namibia of their right to scl-determina-
tion and independence.

(5} The measures alecting the obligations of States which have been adopied
by the Security Council or by other competent organs of the United
Nations with a view to bringing to an end the illegal presence of South
Africa in Namibia, and

(c) The impediments resulting from the absence of any lawful government or
authority physicaily located in the territory of Namibia.

The Territorial Authority
113. Tt has been shown in the foregoing that, when the Mandate was
178 Security Council reselutions 264 (1969}, para. 3, and 269 (1969), pars, 5, and
276 (1970), third preambular paragraph. General Assembly resolutions 2325 (XXII),

para. S and 2372 (XXID), cara. 12,
™ Securily Council resclution 278 {1970}, para. 2.
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terminated, the Territory of Narmibia thereupon came under the direct respon-
sibility of the United Nations. This was expressly re-affirmed 1™ by the Security
Coungil, which also recognized '™ and repeatedly re-affirmed !¥7 that the
“General Assernbly assumed direct responsibility for the (erritory until its
independenie™.

114, For the purpose of discharging this responsibility the General Assembly
entrusted the necessary powers and functions to the United Nations Council
for Namibia !* (which remains reponsible to the General Assembly %) and
which, inter alia, was to proceed to the Territory to take over the administra-
tion '¥%, However, by refusing to permit the Council to entcr Namibiz or to
recognize the Council’s authority, and by forcibly retaining Namibia within its
own exclusive oceupation, South Africa has thereby prevented the Council
{and the General Assembly), from exercising effective control or administrazive
responsibility within Namibia, with the result that the Council has thus far
been obliged to basc itself temporarily outside Namibia and to limit its activitics
accordingly ¥, The United Nations Counci! for Namibia was, however,
requested by the General Assembly on several subsequent occasions to dis-
charglg “by cvery available means™ the responsibilities and functions entrusted
to it ¥,

115. States are therefore confronted with the simultaneous existence of an
illegal régime within the Territory, and at the same time a lawful authority
which, although termporarily outside the Territory, is the only auvthority since
the termination of the Mandate legally empowered to represent and administer
Namibia pending the attainment of its independence.

116. An immediate consequence for States is that any legal relation, of any
kind, with or involving Namibia can only be entered into or maintained through
the sole authority legally responsible for the administration of Namibia,
namely the United Nations Council for Namibia, acting on behalf of the
General Assembly. Conversely, any relation purporting to be with or to involve
Namibiz, which has been entered into or maintained through the Government
of South Africa or the illegal South African administration in Namibia since
the termination of the Mandate, is void and without legal affect.

Diplomatic, Consular and Other Relations

117. One of the consequences of the illegality of the South African presence

175 Security Councll resolution 245 {1968), 1st preambular paragraph.

17 Security Council resolution 264 (1969), para. 1.

17 Becurity Council resolutions 246 (1968), 2nd preambuiar paragraph, 264 (1969),
2nd preambidiar paragraph, 276 (1970}, 2nd preambular paragraph, and 283 (19700
2nd preamabular paragraph.

7t General Assembly resolution 2248 (8-V) {(he CouncH was re-named by General
Assembly resolution 2372 (XXII), para. 3.

1% General Assembly resolution 2248 (S-V), Part TI, para. 2.

3 fhid., Part IV, para. 3.

'8 In expressing its concern reparding the continued refusal of the Government of
South Africa to comply with its obligations to the United Nations. the General As-
sembly observed, fnrer affe, that this was “making it impossible for the United
Nations Coungil for Scuth West Africa to perform effectively the functions that
were entrusted 10 it by the General Assembly™, and constyiuted a “flagrant defiance
of the authority of the United Nations™, see General Assembly resolution 2372
(XXII), 5th preambular paragraph.

¥ General Assembly resclutions 2325 (XXID), para 2, 2403 (XXI1II), paru. 6,
and 2517 (XXIV), para. 6.
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in Namibia, following the termination of the Mandate, is that States are
preciuded from establishing or maintaining any relation with Namibiz—
whether diplomatic, consalar or other -through the Government of Souath
Africa or the illegal South African administration in the Territory.

. 118, Thus, the Security Council has requested ali States:

. to refrain from any relations—diplomatic, consular or otherwise—
with South Africa inplying rccognition of the authority of (he South
African Government over the territory of Naiibia 187,

and has also called upon all States maintaining diplomatic or consular relations
wuh South Africa—

. to issuc. a formal declaration to the Government of South Africa to
lhe eﬁ'ect that they do not recognize any auvthority of South Africa with
regard to Narmnibia and that they consider South Africa’s contmued
presence in NMamibia illegal 187,

and— N

. to terminate existing diplomatic and consular representation as far.
as lhey extend to Numibiz and to withdraw any diplomatic or comuldr
mission or representative residing in the territory ¥, S

119, ‘[t will be noted that the required withdrawal of represeatatives 1esmlmg
in the Territory is not confined to diplomatic or consular missions, but extends
te cvery means by which a foreign State might place itself in the i]legaljurisclic-
tion of South Africa in Namibia, whether through an agent, employee, official
or other representative. For a representative of a Staic to be present in the
illegat jurisdiction, involves the receipt of protection and facilities inconsistent
with the duty of non-recognition of the ilicgal régime.

International Treaties and Agreements

120. Similarly, international treaties or agreements, or smeandments thereof,
concluded with Scuth Africa, or the illegal South African administration of
Namibia, subsequent 1o the termination of the Mandate have no legal applica-
tion to Namibia. This conscquence results by operation of law from the fact
that the Government of South Africa had no right or authority 1o act for
Namibia at the material time, and consequently no act or signature by South
Africa since the termination of the Mandate could cngage the responsibility of
Namibia or irnpose on the latter any new rights or obligations.

121. By the same token, the Government of South Africa has no authority
after the termination of the Mandaic to invoke or claim any rights or obliga-
tions on behalf of Namibia, under treaties between Namibia and other States
conciuded while the Mandate was still in force. However, although this may
affect the capahility of performance of some such (reaty obligations, it would
nat lessen the legal validity of otherwise valid treaties as between the lawlul
parties thereto.

i22. For treaties and agreements concluded with the Governament of South
Africa prior 10 the termination of the Mandate and having application to

133, Security Council resclution 283 (1970), para. 1.
A5 1hid,, para. 2.
45 7hid., para, 3.
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Namibia mav not be invalidated solely by reason of the termination of the
Mandate and the cessation of the authority of the Government of Scuth Africa
to act on Namibia's behalf. Such treaties and agreements may, however, be
temporarily incapable of performance, or have become terminable as a result
of a fundamental change in circumstances (rebus sic stantibus} * or conflict
with a peremptory norm of general international law {jus cogens) ™. Moreover,
it will be for the future lawful Government of Namibia to dctermine thie extent
of its continuing treaty relationships, arising {rom past as well as current
treaties, in accordance with the relevant principles of international law.

123. If a treaty lawfully concluded while the Mandate was in force requires
for its implementation a further act by the lerritorial govermment or administra-
tion at the time when the treaty is invoked, then even if such a treaty still
remains in force, it could not be brought into operation by any further act of
the South African Government or the illegal South African administration in
Namibiz after the termination of the Mandate.

124. For cxample, an extradition treaty purporting to cxtend to Namibia,
however, lawfully it may have been concluded, would not obligate a State to
deliver up any person to, or at the request of the iilegal South African régime
in Namiba, or a government {such as the South African Government} having
no authority to invoke any treaty obligation in respect of Namibia. It is incum-
bent on Staies not to comply with such an unlawful request,

125. Tt is also a duty of States not to grant extradition for any act committed
inr furtherance of the struggle of the pcople of Namibia against foreign occupa-
tion (for which struggle, the Security Council requested all States to increase
their moral and material assistance} ¥%, or for an offence under a South
African law deemed to be illegal and invalid either by reason of inconsistency
with or repugnance to the provisions of the United Nations Charter or peremp-
tory norms of international Iaw 8%

126. Stales which are parties to international treaties or agreements applicable
to Namibia would also be precluded from accepting that any obligation owing
thereunder to Namibia had been, or ¢could be legally discharged by a payment
to or settlement with the Government of South Africa, after the termination
of the Mandate 1%, For in these circumstances, the obligation weuld remain
legally undischarged, and still owing to the lawful administration of Namitbia
(for the time being, the United Nations Council for Namibia, acting under the
responsibility of the General Assembly).

127. In the meantime, with a view to obtaining more detziled information
concerning international treaties to which Namibia is considered to be a party,
the Sceurity Council requested all States:

“_ .. to undertake without delay a detailed study and review of all bilateral
treaties between themsclves and South Africa in so far as these treaties
contain provisions by which they apply to the territory of Namibia ',

1% (Cf, Vienna Convention on the Law of Treaties, duc, AfCONF.39/27,123 May
1969, and Corr, I, Art. 62,

12 Fhid., Arts. 53 and 64.

18 Security Council resolution 269 (1969), para. &,

89 Infra, see paras. [45-147.

130 Ep. tax payments made to the illegal régime would nol constiiiute & legal
basis for relief under doubie taxation agreements.

1% Secur.ty Council resolution 283 (1970}, para. 8.
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At the same time, the Security Council requested the Scerctary-Genersl to
undertake a similar studv and review of multilateral treaties *%2,

“Deglings™ and Commercial, Investment and Tourist Activities

128, The Security Council also called upon all States “to refrain from all
dealings with the Government of South Africa purporling to &ct on behalf of
the territory of Namibia " and further called upon *all Siates, particularly
those which have economic and other interests in Namibia, to refrain from
any dealings with the Government of South Africa which arc inconsistent with”
the illegality of the consinued presence of the South African authorities in
Namibia, or with the resulting iHegality and invalidity of all acts taken by the
Government of South Africa on behalf of or concerning Namibia after the
termination of the Mandate 9%,

129. The exclusion by the Security Council of “any relations™ 1% (diplomatic,
consular or otherwise) as well as “any dealings™ 1% with the Government of
South Africa purporting to act on behall of Namibia, represents so wide a
prohibition that for so long as South Africa maintains her illegal presence
and administration in the Territory, it would appear not 1o be open to Srates
10 SMEr, OF Use, OF Carry on any activity in the Territory, or to trade or associate
with it.

130, Pursuant to thete gencral provisions, the Security Council forther
called upon alf States——

" ..to ensure tha: companies and other commercial and industrial
enterprises owned by, or under direct control of the State, cease all dealings
with respect to commercial or industrial enterprises or concessions in
Namibig 1%

and

“ .. 1o ensure that companies and other commercial enterprises owned
by the State or under direct control of the State cease all further investment
activitics including concessions in Namibia 199,

131. These requirements, which were aiready implicit in the general provi-
sions calling on States to refrain from any dealings, make explicit the particular
necessity for the cessation of the activities mentioned.

132. With regard to the acts of private individuals and corporate bodics not
under direct government control, the Sceurity Council called upon all States—

“ .. to withhold from their nationals or companies of their nationalily
not under direct government control, government loans, credit guarantees
and ather forms of financial support that would be used to facilitate trade
or conunerce with Namibia 9

and

192 Ihid., para. 9.

193 Gecurity Council resctution 269 (1969, para. 7.
1% Security Council resclution 276 {197)), para. 5.
1% Security Council rescliution 283 {1970), para. 1.
1% See footnotes 193 and 194 above.

1% Security Council resclution 283 (1970), para. 4.
198 fhid., pura. 6.

19% Security Council resalution 283 {1970), para. 3,
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. to discourage their nationals or companies of their nationality not
under direct governmental control from investing or obtaining concessions
in Namibia, and to this end withhold protection of such investment against
claims of a fufure lawful government of Namibia 299, .

133, The Security Council also catied vpon all States “to d:scourage the
promonon of tourism and emigration to Namibia ***.

L Correlative Obligations

134. It has been noted that the measures prescribed by the Security Council
consist Tor the most part of consequences which flow naturaily or automaticatly
from the illegality of the presence of South Africa in Namibia, and the under-
lying obl:gauons of States under the United Nations Charter, a.nd in furtherance
of the still undischarged international trust on behalf of the people and terri-
tory of Namtbla for which membef States remain collectively responsible,
135, For it would clearly be inconsistent with this trust for any State to
lend support, either directly or indircctly, to any iilegal usurper of authority
in Namibia, whose usurpation was denymg or. delaying (he exercise by the
people of Namibiz of their rights enshrmed in the United Nations Charter,
Moreover, since, in the ‘prescnt case, the usurpation of authority by South
Africa is in direct opposition to the action decided upon by the United Nations
in the cxercise of its responsibility for Namibia, and is forcibly preventing the
execution of decisions taken both by the Security Council and by the General
Assembly it is therefore not open to any member State to recognize or deal
with this -usurper in any ‘matter concerning the mtemauonal Termory of
Namibia. - -

136. Itisat the same time a specific duty of member States undcr Arm.lc Z(5)
of the United Nations Charter “to give the United Nations every assistance
in any action it takes in accordance with the . . . Charter™ **.,

137. It follows that no member State should permit any action to be taken
engaging ifs international respansibility which would imply recognition of the
authority illegally assertcd by South Africa over Namibia. or would otherwise
impede the efforts of the United Nations to fuifil its responsibilities in regard
to the Terrilory.

138. The exclusion of trade as well as other relations and dealings with the
illegal régime in Namibia has been noted above. To this should be added that
all trade and transactions and communications with Namibia, or concerning
goods or materials originating in Namibia, should likewise be excluded by the
same principle in so far as these activities involve any licence, regutation or
taxation, or title or interest, deriving from or owing to the illegal régime since
the termination of the Mandate.

139, Also exciuded should be ali economic, scientific, military, administrative,
professional or other activities involving the co-operation or participation,
with other States, of the Government of South Africa and implying recognition
of the illegat authority asserted by the latter over Namibia.

[40. It also follows that States are precluded from recognizing any purported

200 ihid., para. 7.

0 Jhid. para. 11. '

2az Security Council rcsolutrons 245 (1968), 246 (1968}, 264 {1969}, 269 {1969},
276 (1970} and 283 (1970); General Assembly tesolutions 2145 (XX1), 2248 (3-V),
et seq.

283 See also para. 97 above.
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international representation of Namibia by South Africa, and, in general, any
executive, legislative or judicial act by the Government of South Africa or its
administration in Namibia, since the termination of the Mandate, purporting
to have been taken on behalf of or concerning Namibia.

141, While noting the distinction made by the Security Council hetween
companies and other commercial or industrial enterprises “owned by, or under
direct control of the State™, as compared with those which are not so owned or
controlled @+, it should nevertheless be borne in mind that actions by private
individuals or companies not under the control of States do not usually acquire
formal legitimacy without recourse to governmenlal authority or legal sanction
under at least one system of municipal faw. Consequently, although a State may
be unable to control some private acts ¢carried out by its citizens within Namibia
under the protection of the illegal South African régime, the results of such
private acts may ncvertheless call for the participation or sanction of the
State in order to acquire legal recognition outside Namibia.

142. Thus, since all titlas, grants, concessions, charters, incorporations, and
other rights in Namibia purporledly granted. iransferred or vested by the
Government of South Africa after the termination of the Mandate are veid and
without effect, no such rights or acts should be acknowledged or uphetd in the
jurisdictior of any State. [t also follows, for example, that no sale ot transfer
of Namibian resources or other assets should be legally valid in the jurisdiction
of any State if the titic of the vendor was derived from an act of the South
African Government after the termination of the Mandate, Needless to say,
this principle divests of their ctaimed titles the putative owners of substantial
interests and property in Mamibia, and likewise divests of legal title those whe
have purchased or may purchase such property from them.

143. A further consequence of the continued presence of South Africa in
Namibia is that any consent, licerce or agreement, purportedly given by the
South African authoritics since the termination of the Mandate, for the use
or exploitation of Namibian territory or resources (including Narnibian
territorial waters and air space) is without any legal effect. Accordingly, any
parly using or cxploiting Namiblan terrilory or resources on the basis of such
invalid consent, licence or agreement is in the same position as a party who is
acting without any legal authority.

144. The duties of Staies in regard to the activities of private citizens or
companies which involve, or are calculated to involve dealings with the illegal
répime in Namibia would also, as a minimum, exclude the provision of any
supporl or facilities for such dealings. In particular, it would be incumbent
upon States 1o deny to such activities zll credit guarantees, loans, subsidies,
government insurance, fariff preferences and quotas, tax benefits or other
advantages. It would also be incumbent on States to take all reasonable steps
to prevent or discourage ull such activities inconsistent with the international
obligations owing in respect of Namibia.

145, Since it would be incompatible with the obligations of States concerning
Namibia to have recourse 10, or to rely on any void laws or enactments illegaily
applied in Namibia, it should be noted that these include ail legisiative enact-
ments and regulations and orders issued after South Africa ceased to have any
legal authority over the territory 25, It foliows that this prescntly void legisia-

284 See para. 132 above.

205 In this context, legislavive acts are defined 10 include Acts of the South African
Parliament purporting to apply to Namibia exclusively, or to South Africa and
Namibia {in the latter case only the purported extension to Namibia is included).
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tion cannot validly create or abolish or change any rights, powers, inferests or
obligations properiy belonging within Namibian jurisdiction, or have any legal
effect.

146. It will be the prerogative of the future Legislative Assembly of Namibia
{elected by the inhabitants of the Terrilory on the basis of universal adult
suffrage) ™ to decide whether, and to what extent, to recognize or validate
any act undertaken under voisd laws during the illegal South African presence,
OF {0 grant retroactive validation to any such law having an otherwise acceptable
content 27, However, pending the establishment of the future territorial law
and constitution of Namibiz, no public or private acts may be allowed to
prejudice or prejudge in any way the exercise by the future Namibian authority
of its sovereign rights, and no right or obligation can be created against the
present or future lawful administration of Namibia, by virtuc of any act or
claim or reiationship or thing brought into existence under presently void
laws.

147, References to valid Namibian luws at (his time may comprise those
which were lawfully enacted while the Mandate was in force and are not
repughant o the terms of the Mandate and the United Nations Charter, subject
to, and supplemented by such laws, decrees or administrative regulations as
may bc promulgated by the United Nations Council for Namibia under
specific powers conferred upon the latter by the General Assembly 2%, How-
ever, pending the institution of a lawful judiciary and law enforcement agency
in Namibia, the means of securing the valid and effective application of current
law remains unavoidably limited:

148. At the same time, the judicial and law enforcement organs maintained
by Scuth Africa in or for Namibia or purporiing (0 exercise jurisdiction in
Namibiza, after the termination of the Mandate, have no legal authority or
jurisdiction over any matter which properly belongs within Namibian jorisdic-
tion. It follows that all acts of such judicial bodies relating to Namibia, or to
persons or property or [and in Namibia, underiaken after the termination of
the Mandate are void and without legal effect 292, unless subscquently validated
by lawful process. Meunwhile, it is incumbent upon States and their judicial
organs not to enforce, acknowledee or otherwise take cognizance of any such
void judicial acts.

V. CONCLUSION

149. For the purpose of cxamining the legal conseguences for States of the
continued presence of South Africa in Namibia, this statement has sought
to identify only those aspects of the Sonth African presence from which the
principal legal consequences for States ensue.

1500, It lias accordingly been shown, inter alia, that Namibia has been and
remains ar. international territory with an internationat status, being a respon-
Sub-lcgislation, Proclamations, Ordinances of the Territorial Legislative Assembly,
local sub-legislation and proclamations, and amendments to such enactments. A
list giving examples of Acts of the South African Parliament purporting to apply
to Namibiz, and enacted, or purportedly extended to Namibia after October 1966,
is attached to this statement as Annex *B".

15 Ceneral Assembly resolution 2248 (S-V), Part 1, para. 1 (b},

W7 Cf. Feport of the United Nations Council for Namibia, General Assembiy
Official Records, 25th Session, Supplement No. 24, AJ8024, para. 97, pp. 26-27.

2% General Assembly resclution 2248 (8-V), Part 11, para. t {b).

209 Security Council resolution 276 (19703, operative para. 2.
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sibility of the international community, as a sacred trust of civilization, pending
the exercise by the people of Namibia of their right to self-determination and
indlependence.

151, Tt has aiso been shown that the continuned presence of South Africa
in Namibia now constitutes an illegal usurpatien of authority by reason of
the fact that South Alrica has had no right or justification to be present in the
Territory following the termination of the Mandate, and has, on repeated
accasions, been calied upon by the Security Council to withdraw its administra-
tion from the Territory.

152. By comtinuing this illegal occupation of Namibia, South Africa con-
tinues 1o violate its international legal obligations under the United Nations
Charter and principles of international law, as well as the obligations flowing
from its specific undertakings as a former Mandatory Power, For those inter-
nationatly wrongful acts, therefore, South Africa bears international respon-
sibility,

153. The wider legal consegquences for other States of the continued presence
of South Africa in Namibia arise simultaneously from the continuing inter-
nationat obligations owing in respect of the people and Territory of Namibia,
and from the specific obligations ¢reated by degisions of the Security Council
and other competent organs of the United Nations, and, in addition, from the
absence of any lawful authority presently in Namibia.

154, Thesc conscquences include the duty of refraining from acts or rela-
tions which would be inconsistent with (he condemnation by the international
communnity of the illegal veccupation of Namibia by South Africa, or with the
legal incapacity of Soulh Alrica to represent, or to exercise any lawful authority
in or over Namibia, or with decisions taken by the Security Council or the
General Assembly concerning Namibia, or, in general, with the responsibilities
assumed by the international community concerning Namibia.

155. These consequencss also include the affirmative duty of complying
with decisions of the Security Council calling for action by Stales, as well as
of assisting and co-operating with such measures as have been, or may be
taken by the competent oreans of the United Nations, for the purpose of giving
cffcct 1o the international responsibilities owing to the people and Territory
of Namihbia, or to the provisions of the United Nations Charter and the
relevant principles of international law.

156. Finally it has to be reiterated that the most pressing international
obligation arising from the unlawful presence of South Africa in Namibia is
that it should be brought to an end, thus making possible the effective imple-
mentation of the internaticnal responsibiities assumed on behalf of all Members
of the United Nations, an:d the final exercise by the people of Namibia of their
iralienable right to self-determination and independence.
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Annex A

RESOLUTIONS ADOFIED BY THE (JENERAL ASSEMBLY WITII SPECIFIC REFERENCE
T NamiBia (SOUTH WEST AERICA)

65 (I}. Futurc Status of South West Africa.

141 {II). Censideration of proposed new trusteeship agreements, if any: Ques-
tion of Scuth West Africa,

227 {III}). Question of South West Africa.

337 (IV). Question of South West Africa: reitcration of previous resolutions and
submission of reports.

338 (IV). Question of South West Africa: request for an advisory opinion of the
International Court of Justice.

449 (V). Question of South West Africa (itern 35).

Rescluticns of 13 December 1950,

570 {VI). Question of South West Africa {item 38},
Resoluticns (A and B} of 19 January 1552,

651 {VII}. Question of South West Africa {item 38).
Resoluticn of 20 December 1952,

749 (VIII). Question of South West Afrtca (item 36).
Resoluticns (A and B) of 28 November 1853,

844 {IX). Procedure for examination of reports and petitions relating to Terri-
tory of South West Africa (item 34).

Resoluticn of 11 October 1954, . .

85) {1X). Report of the Committee on South West Africa (item 34).
Resolution of 23 November 1954,

852 (IX). Status of the Territory of South West Africa fitem 34),

Resolution of 23 November 1554.

904 (IX). Voting procedure on questions relaling to reports and petitions con-
cerning Territory of South West Africa —request for advisory cpinion from
the International Court of Justice (item 34).

Resolution of 23 November 1954.

934 (X). Vating procedure on guestions relating to reports and petitions con-
cerning the Territory of South West Africa—advisery opinion of Interna-
tional Ccurt of Justice (item 300,

Resolution of 3 December 1955.

935 {X). Petitions and communications refating to the Rehoboth Community
of Scuth West Africa {item 30}

Resclution of 3 December 1955.

936 (X). Pctitions and related communications from Mr. Hosea XKutako,
Mr, David Roos and Mr. Frastus Amgabeb concerning South West Africa
(item 30).

Resolulion of 3 December 1955.

337 (X). Petition and related communication from the Reverend T. H. Hamitum-
bangela concerning South West Africa (item 30).

Resolution of 3 December 1955,

938 {X). Petition from Miss Margery F. Perham concerning South West Africa
{item 30).

Resolution of 3 December 1955,

9392 (X). Petition from Mr, Jariretundu Kozonguizi concerning South West
Alrica (item 30).
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Resolution of 3 December [955,

340 (X}. Statvs of the Territory of South West Africa (item 30).
Resolution of 3 December [955.

941 (X}. Report of the Committee on South West Africa (item 30).,
Resoiution of 3 December 19585,

942 {X}. Question of the admissibilily of oral hearings by the Committee on
South West Africa; request for an advisory opinion from the International
Court of Justice (item 30).

Resolution of 3 December 1955,

943 {X}. Hearing of the Reverend Michael Scott {item 30}
Resolution of 3 December 1955, -

1047 {XI). Admissibility of hearings of petitioners by Committec on South
West Africa : advisory apinion of the International Court of Justice {item 38},
Reseolution of 23 January 1957,

1054 {XI}. Report of the Committee on South West Africa {item 3?)
Resclution of 26 February 1957,

1055 {XI}. Status of the Territory of South West Africa (item 37). ..
Resolution of 26 February 1957,

1056 (XT). Hearings of petilioners on conditions in the Tt.rr[tor}’ of ?Duih West
Africa (item 37).

Resolution of 26 February {957 :

1057 (XI}. Petition and communications from Mr, Jucobus Beukes conccrnmg
the Territory of South West Africa (item 37).

Resolntion of 26 Febriuary 1957.

1058 (X1}. Pciition from the Ukvanyama Tribal Congress concerning the Tern-
tory of South West Africa (item 37);

Resolution of 26 February [957.

1059 (XI}. Solution of the question of South West Africa {item 37).
Resolution of 26 February [957.

1060 (X1} Study of legul action to ensure the fulfilment of me obligations
assumed by the Mandatory Power under the Mandate for South West Africa
{item 37). .
Resolution of 26 February 1957, 1

1061 (XL). Composition of the Committee on South West Alrica (item 37)
Resolution of 26 February 1957,

1138 {XII}. Petitions and communications from Mr. Jacobus Beukes of the
Rehoboth Community concerning the Territory of South West Africa (:Rem
38). .
Resolution of 25 October 1957,

1139 {XT1I). Petitions and vommunications from Mr. Johanes Dausab and others,
Chief Hosea Kutako, Mr. Wilhelm Heyn and Dr. Joachim Seegert, and Mr.
Jacobus Beukes concerning the Territory of South West Africa (item 38)
Resolution of 25 October 1957, .

1140 (XI}). Conditions in: the Territory of South West Africa (ttem 38}
Resoluticn of 25 October 1957, -

1141 {XIT}. Status of the Territory of South West Africa (item 38). *
Resolution of 25 October 1957.

1142 (XII}. Legal action 10 ensure the fulfilment of the obligations assumed by
the Union of South Africa in respect of the Territory of South West Africa
(item 38).

Resolutions {A and B) of 25 October 1957.

1143 (XII}. Establishment of 2 Good Offices Committee on South West Africa
(item 38). .
Resolution of 25 October 1957,
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1243 (XIII}. Report of the Good Offices Committes on South West Africa
{itemn 39}

Resolution of 30 October 1958.

1244 (XIII). Petitions and communications in regard to the Territory of South
West Africa (item 39).

Resolution of 30 October 1938,

1245 (XTII). Cenditions in the Territory of South West Africa (item 39).
Resolution of 30 Gctober 1958,

1246 (XIID. Status of the Terntory of South West Africa (item 39).
Resolution of 30 October 1938,

1247 {X[11}. Legal action to ensure the fulfilment of the obligations assumed by
the Union of South Africa in respect of the Territory of South West Africa
(item 39).

Resolution of 30 October 1958,

1333 (XI1IT}. Verbatim record of debate of the report of the Good Offices Com-
mitiee on South West Africa {item 39).

Resolution of 13 Decenther 1958,

1356 (XIV). Petitions and communications refating to South West Africa {item
38} (A/4272).

Resolution of 17 November 1959.

1357 (XI¥}. The Hoachanas Native Reserve {item 38} {Aj4272).
Resolution of 17 November 1959,

1358 (XIV), Withdrawal of & passport from Mr, Hans Johannes Beukes (item
38 (A/4272).

Resolution of [7 November 1959,

1358 (X1IV). Status of the Territory of South West Africa (item 38} (Af4272}.
Resolution of 17 November 1959,

1360 (XIV). Question of South West Africa (item 38).

Resolution of 17 November [959.

1361 (XIV). Legal action to ¢nsure the futfiiment of the obligations assumed by
the Union of South Africa in respect of the Territory of South West Africa
{item 3B} {A/4272).

Resolution of 17 November 1959.

1362 {XIV). Report of the Geod Offices Committce on South West Africa (item
38} (Af4272).

Resolution of [7 November [959.

1563 {(XV). Petitions relating to the Territory of South West Africa (item 43}
{Af4643).

Resolution of 18 December 1960.

1564 (XV}. Political frcedom in South West Africa {item 43) {Aj4643).
Resolution of [8 December §964.

1565 (XV). Legal action to ensure the fulfilment of the obligations assumed by
the Union of South Africa in respect of the Territory of South West Africa
fitem 43} (A/4643).

Resolution of 18 December 1960,

1566 {XV). Assistance of the specialized agencies and of the United Nations
Children’s Fund in the economi¢. social and educational development of
South West Africa (item 43) (A/4643).

Resolution of 18 December 1964.

1567 (XV). The Windhoek Location (item 43) {Aj4643).
Resolution of 18 December 1950,

1568 (XV}. Question of South West Africa (item 43) {A/4643}.
Resolution of 18 December 1960,
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1596 (XV). Question of South West Africa {item 43} {A{4721).
Resolution of 7 April 1961,

[702 {XVI}, Question of South West Africa (item 47) (A/5044),
Resclution of 19 Decenber 1961.

1703 (XVI)}. Petitions relating to the Territory of South West Africa (item 47)
{A/5044).

Resoiution of 19 December 1961.

1704 (XVI}. Committee of South West Africa {itcm 47} (A/5044),
Resolution of 19 Decembear 1961,

1705 (XVI). Special educational and training programmes for South West
Africa (item 47) (A}5044).

Resoiution of 19 Dacember 1961.

1804 (XVII). Petitions and commuinications relating to the Territory of South
West Africa (item 57) (4/52586).

Resolution of 14 December 1962,

1805 (XVII). Question of South West Africa {item $7) (A/3310).
Resolution of 14 December 1962.

1806 (XVII). Special Cormitiee for South West Africa (item 57) (Af5310).
Resolution of 14 December 1962.

1899 (XVIIL). Questivn of South West Africa (item 55) (AJ5605).

Resolution of 13 Noveinber 1963,

1900 {XVIII). Petitions concerning the Territory of South West Africa (item
55} (A/3605).

Resolution of 13 Noveinber 1963,

1901 {XVIII). Special educatiopal and training programmes for South West
Africa (item 55 (5)) {Ai5605).

Resolution of 13 Novernber 19463,

1579 (X VIIT}. Question of South West Africa {item 55} {A/5605/Add. 1).
Resolution of 17 December 1963,

2074 (XX). Question of South West Africa (item 693 (A/6161).

Resolution of 17 December 1965.

2075 (XX). Petitions concerning South West Africa {iterm 69) (A/6161}.
Resolution of 17 Dacember 1965.

2076 {XX). Special educational and training programmes for South West Africa
(item 70} (A/6161).

Resclution of 17 December 1965.

2145 (XXI). Question of South West Africa (item 65) (A/L.483 and Adds. 1-3,
Af1. 488},

Resoclution of 27 October 1966.

2146 (XXI). Petitions concerning South West Africa (item 65) (A/L.489).
Resolution of 27 October 1966,

2235 {XXT}. Question of the consolidation and integration of the special educa-
tional and training programmes for South West Africa, the special training
programme for territories under Portuguese administration and the educa-
tional and training programme for South Africans {(items 66 and 68) (A76625).
Resolution of 20 December 1966.

2236 (XXI). Special educational and training programmes for South West
Africa (item 66) {A/66253).

Resclution of 20 Decernber 1966,

2288 {XXIT). Activitics of foreign economic and other interests which are im-
peding the implementation of the Declaration on the Granting of Indepen-
dence to Colonial Countries and Peoples in Southern Rhodesia, South West
Africa and territorics under Portuguese domination and in al] other territories
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under colonial domination and efforts to eliminate colonialism, apartheid and
racial discrimination in Southern Africa (item 24) (A/6939),
Resolution of 7 December 1967,

2324 (XXII}. Question of South West Africa (item 64} {A/L.536 and Addb 1-4).
Resolution of 16 December 1967,

2325 (XXI1}. Question of South West Africa (ilem 64} {A/L.540 and Adds. 1-2).
Resolution of 16 December 1967,

2349 (XXII). Question of the consolidation and integration of the speciat educa-
tional and training programmes for South West Africa, the special training
programimec for territories under Portugucse admmistration and the cduca-
tional and training programme for South Africans (items 65, 67 and 68)
(A;7010).

Resolution of 19 December 1967,

2372 (XX}, Question of South West Africa (trem 64) (A/L.546/Rev. 1},
Resolution of 12 June 1968,

2403 (XXII1). Question of Namibia {item 64) (A/1..556 and Add. ).
Resolution of 16 December 1968,

2404 (XXITIT). Petitions concerning Namibia (item 64} (AJL.557).

Resolution of 16 December 1968.

2425 (XXIII). Activitics of foreign economic and other interests which are imped-
ing the implementation of the DPeclaration on the Granting of. Independence
to Colonial Countries and Peoples in Southern Rhodesia, South West Africa
and territorics under Portuguese domination and in all other territories under
colonial domination and efforts to eliminatc colonialism, apartheid and ra-
cial discrimination in Southern Africa (item 68) {A/7423),

Resolutien of 18 December 1968.

2431 (XXII). United Nations Edecational and Training Programme for

Southern Africa (item 70} (A/7425).
Resolution of 18 December 1968,

2498 (XXIV}. Question of Namibia {item 64) {(A}7736).
Resolution of 31 October 1969,

2517 {XXIV), Question of Namibia {item 64) (A/7736/Add. 1).
Resolution of I December 969,

2318 {XXIV}, Petitions concerning Namibia (item 64) {(A/7736]Add. 1)
Resclution of 1 December 1969,

2554 (XXIV). Activities of foreign economic and other interests which are imped-
ing the implementation of the Declaration on the Granting of Indecpendence
1o Coloniat Countries and Peoples in Southern Rhodesia, South West Africa
and territories under Portuguese domination and in all other territories under
colonial domination and efforts to eliminate colonialistn, apartheid and raciat
discrimination in Southern Africa (item 68} (A/7858). Resolution of [2 De-
cember 1969.

2557 (XX1¥). United Nations Educational and Training Programme for South
Africa (item 70) (Af7872).

Resolution of 12 December 1969,
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Annex B .
ACTS OF THE SOUTH AFRICAN PARLIAMENT PURPORTING TO APPLY TO NaMmiala,
AND ENACTED, OrR PURPORTEDLY EXTENDED TO NamiBia AFIER OQCTOBER 1966

Administration of Estates Act, No. 66 of 1965, Sec. 108A {added by Act No,
54 of 1970, sec. ({}) provides that the Act applies to South West Africa and to
the Eastern Caprivi Zigfel, but that in the Rehoboth Gebiet it does not apply
10 persons o whom Proc. No. 36 of 1941 {South West Africa) applies.

Aged Persons Act, No. 81 of 1967, Sec. 16 (1) of Pension Laws Amendment Act,
No. 79 of 1968, authorizes the State President, by proclamation in the Ga-
zette, to declare the Agzd Persons Act to be applicable to South West Africa
“in respect of natives™ . .. “in so far as those provisions relate f¢ Bantu or
Bantu persons™. The Acl was applied by Proc. No. R, 283 of 1968, South
West Africa (Gaz. Extra., 18 Nov. 1968,

Agricoltural Credit Act, No. 28 of 1966, Sec. 1 {as amended by Act No. 66 of
1970, sec. 1) inciudes the following definitions:

““State’ in the applicition of this Act in the territory, means the Adminis-
tration of the tecritory .. .77 and
““territory’ means the werritory of South West Africa.”
The long title of Act No. 66 of 1970 reads in part, “To apply the Agricul-
tural Credit Act, 1966, to the territory of South West Africa . ..",

Apostolic Faith Mission of South Africa (Private} Act, No. 24 of [96]. Scc. 8A
{added by Act No. 4 of 1970} makes the Act applicable to South West Africa
and Eastern Caprivi Zipfel.

Architects” Act, No. 35 of 1970, Scc. 35 makesthe Act and amendments appli-
cable to South West Asrica.

Armaments Deveiopment and Production Act, No. 57 of 1968. Sec. 1 (ix)
defines the Republic to include South West Africa.

Arms and Ammunition Act, No. 75 of 1965, Sec. 47 applies Act 1o South West
Africa and Eastern Caprivi Zipfel.

Assessment of Damages Act, No. 9 of 1969, Sec. 2 applies Act and amendments
to South West Africa and Eastern Caprivi Zipfel.

Atomic Energy Act, No. 30 of 1967. Sec. 36 applics the Act to the “ferritory™,
which is defined by Sec. 1 {1} (xii} to include Eastera Caprivi Zipfel.

Attorneys, Notaries and Convevancers Admission Act, No. 23 of 1934. Sec.
35A (1) (added by Act No. 93 of 1970, sec. 16) applies Act and amendments
to South West Africa and Eastern Caprivi Zipfel. Sec. 2 {amended by Act
No, 93 of 1970, sec. 1) defines “law society” to include the Law Society of
South West Africa; “province” and “Republic” to include South West
Africa; and “territory™ to mean South West Africa.

Bantu Affairs Act, No. 55 of 1959, secs. 2, 3, and 4, and regulations issued under
sec. 15 (1} 7a). Sec. 16A (added by Third Bantu Laws Amecndment Act,
No. 49 of 1970, sec. 6) so provides.

Bante Education Act, Nc, 47 of 1953, Sec. 151¢r {added by Act No, 44 of 1976,
sec. 5) makes the Act and amendments thereto applicable to Namibia and the
Eastern Caprivi Zipfel.

Bantu Special Education Act, No. 24 of 1964, Sec. 22A (added by Act No. 44
of 1970, sec. 7} makes the Act and amendments thereto applicable te South
West Africa and Eastern Caprivi Zipfel. .
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Births, Marriages and Deuths Registration Act, No. 81 of 1963, Sec. 51A (1)
{added by Act No. 58 of 1970, sec. 46} makes the Act, except secs. 7A and 42
(4). applicable to South West Africa and Eastern Caprivi Zipfel. Sec. 1
(substituted by Act No. 58 of 1970, sec. 1} defines “*Republic” as including
South West Africa.

Blind Persons Act, No. 26 of 1968. Sec. 16 (1) of Pension Laws Amendment
Act, No. 19 of 1968, authorizes the State President, by prociamation int the
Gazette, to declare the Biind Persons Act 1o be applicable to South West Af-
rica “in respect of natives™ . . . *in s0 {ar as those provisions relate to Bantu
or Bantu persons”. The Act was applied by Proc. No. R. 293 of 1968, Souzk
West Africa Gaz. Extra. 18 Nov. 1948,

Border Conirol Act, No. 61 of 1967, Sec. 13 (5) (4} defines “Union™ as it is
defined in Admission of Persons to the Union Regulation Act {where, by
amendmenl, the definition of “*Union™ includes South West Africa).

Broadcasting Act, No, 22 of 1936. Sec. 29A (added by Act No, 60 of 1969,
sec. 17) applies the Act and amendments thereto 10 South West Africa and
Eastern Caprivi Zipfel,

Canned Fruit Export Marketing Act, No. 100 of 1967, Sec. 11 applies Act to
South West Africa and Eastern Caprivi Zipfel.

Census Act, No. 76 of 1957, Sec. 18A (added by Act No. 40 of 1968, sce. 3)
applies the Act 10 South West Africa and Eastern Caprivi Zipfel.

Civil Defence Act, No. 39 of 1966, Sec. 19 (substituted by Act No. 69 of 1967}
empowers the State President to make the Act applicable to South West
Africa and Eastern Caprivi Zipfel. This was done by Proc. 205 of 1969,
South African Gazerte 2495, 1 August 1969,

Companies Act, No, 46 of [926, Sec. 228A (added by Act No. 90 of 1969, scc. §)
applics the Act to South West Africa and Eastern Caprivi Zipfel. Section 229
{amended by Act No. 90 of 1969, sec. 10) defines “Republic™ to include the
Territory.

Companies Amendment Act, No, 90 of 1969. Sec. 4 applies the Act to South
West Africa and Eastern Caprivi Zipfel. Tt repeals South West African or-
dinances EOVErnIng companics.

Conventiona] Penalties Act, No. 15 of 1962, Sec, 5 (substituted by Act No. 102
of 1967, sec. 18 {1}) covers the application of the Act to agreements to which
Ord. 7 of 1942 (Hirc-Purchase Ordinance) applies. Section 18 {2} of the 1867
amendment Act makes sec. 18 (1) applicable t¢ South West Africa.

Cultural Institutions Act, No. 29 of 1969. Sec. [8 makes Act applicable to
South West Africa and Eastern Caprivi Zipfel.

Customs and Excise Amendment Act, No, 86 of 1967, Sec. 3 (4) applies to
South West Africa and Eastern Caprivi Zipfel.

Customs and Excise Amendment Act, No. 105 of 1969. Sec. 41 provides that
“Sections 39 and 40, too, shall apply also in the territory of South West
Africa, including the Eastern Caprivi Zipfel™.

Customs and Excise Amendment Act, No, 98 of 1970. Scc. 10 (1) is made ap-
plicable to South West Africa and Eastern Caprivi Zipfel by sec. 10 (2).

Defence Act, No. 44 of 1957, Sac. 153 (1) {substituted by sec. 66 of Act No. 85
of 1967) makes Act applicable to South West Africa and Eastern Caprivi
Zipfel. {The Act may have been applicable previously, the substituted section
changing the wording, but not the substance of sec. 153 (1).}

Defence Amendment Act, No. 86 of 1967, Sec. 70 applics sccs. §6-68 to South
West Africa angd Eastern Caprivi Zipfel.

Development of Self-Government for Native Nations in South West Africa
Act, No. 54 of 1968,
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Disability Grants Act, No. 27 of 1968, Sec. 16 (1) of the Pension Laws Amend-
ment Act, No. 79 of 1963, applies, as to the Aged Persons {q.v.}. Act applied
by Proc. No, R293 of 1968.

Finance Act, No. 25 of 1970. Scc. 1 only, which provides for remission of
capital and interest owing by Magistrate of Rehoboth District and the utili-
zation thercof.

Formalities in Contracts of Sale of Land Act, No. 71 of 1963, Sec. 3 makes Act
applicable to South West Africa.

Formalitics in respect of Leases of Land Act, No. {8 of 1969. Sec. 2 appiics the
Act ta South West Africa,

General Law Amendment Act, No. 76 of 1962, sec. 21 (the “Sabotage Act™),
made applicable to South West Africa and Eastern Caprivi Zipfel by sec, 7¢a,,
added by Act Ng. 62 of 1966, sec. 19, (Note that the effective date of Act
No. 62 of 1966 was | November 1966, i.e., after the adoption of res, 21435.)

General Law Amendmeni Act, No. 102 of 1967, sec. 22 only, “Supply and
acquisition of liquor to and by Natives in South West Africa™.

General Law Amendment Act, No. 101 of (969, sec. 29 (preventing disclosure
in court of evidence which is certified by a Minister as “prejudicial to the
interests of the State of public sccurity™) made applicable to South West
Africa by sub-seclion {3}.

General Law Amendment Act, No. 17 of 1970. Sec. 7 only. which amends the
South West Africa Constitution Act, No. 39 of 1968, by inserting 2 new
section 31A thergin.

General Law Further Amendment Act, No. 52, of 1970, sec. 14 only (the section
amends section 201 of the Criminal Procedure Ordinance, No. 34 of 1963, of
South West Africa).

Hire-Purchase Act, No. 35 of 1942, Sec. 20A {added by Act No. 79 of (870,
sec. 2) provides that the Act and alf amendments apply to Scuth West Africa
and Eastern Caprivi Zipfel. .

Human Sciences Research Act, No, 23 of 1968. Sce. 16 makes Act apolicable
to South West Africa. Sec. | defines “State™ to include South West Africa.

Identity Documents in South West Africa Act, No. 37 of 1970

Income Tax Act, No, 58 of 1962, Sec. 1[1A, added by Acl No, 8% of 1968, scc.
40, provides (hat the principal Act and amendments apply to South West
Africa. Note that sec. 199 cmpowers the South African Finance Miaister 10
enter into an agreement with the Administrator of South West Africa rc-
garding prevention of double taxation,

Income Tax Act, No. 89 of 1969, sce. 55, provides that it applies to South West
Africa,

Income Tax Act, No, 52 af 1970. Sec. 30 makes the Act applicable to South
West Africa,

Indecent or Obscene Photographic Matter Act, No. 37 of 1967, Scc 4A (added
by Act No, 101 of 1969, sec. 26} makes Act apd zall amendrments applicable to
South West Africa and Eastern Caprivi Zipfel.

Insurance Act, No. 27 of 1943, Sec. T7quar (added by Act No. 39 of 1969, sec.
2A (1)) provides that the: Act and amendments shall apply to South West Afri-
ca and Eastern Caprivi Zipfel. Sec. 24 (2) provides that sec. 24 (1) shall be
deemed to have come into effect as of the commencement date of the prin-
cipal Act.

Justices of the Peace and C ommmissioners of Qaths Act, No. 16 of 1963. Scc. 11A
{added by Act No. 55 of 1970, sec. 2) applies the Act to South West Africa.

Land Bank Act, No. 13 of 1944, Sec. 2 (1} is amended by Act No. 31 of 1969,
see. 5 {c), (d}, by adding a definition of **Republic™ which includes the
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Territory. The 1369 Act specifically repeals existing ordinances and pro-
clamations relating to the territorial Land Bank and merges it into the South
African Land Bank.

Land Survey Act, No. 3 of [927. Sec. 49A (added by Act No. 64 of 1970, sec. 10)
makes Act and amendments apply to South West Africa and Hastern Caprivi
Zipfel. Sec. § (as amended by Act No. 64 of 1970, sec. & (d), re), {F)) adds
definitions of “province™, “Republic”, and **South Africa™; each “includes”
the territory of South West Africa.

Land Surveyors’ Registration Act, No. 65 of 1970, Sec. | (as amended by Act
No. 65 of 1970, sec. 1 {&)) defines “Republic™ and “South Africa™ cach to
“include™ the lerritory of South West Africa. Note the long title of Act No.
65 of 1870 is “to apply the Land Surveyors™ Registration Act, 1550, to the
territory of South West Africa .. .""

Land Tenure Act, No. 32 of 1966. Sec. 10A (added by Act No. 67 of 1970, sec. 6)
makes the Act and amendments, except sec. 5, apply in the erritory. Sec. 1
{as amended by Act No. 67 of 1970, sec. 1} defines the territory to mean South
West Aftica.

Limitation and Disclaimer of Finance Charges Act, No, 73 of 1968, Sec. 19 (1)
applies the Act to South West Africa and Eastern Caprivi Ziplel.

Limitation of Legal Provcedings (Provincial and Local Authorities) Act, No. 94
of 1970. Sec. 7 provides that the Act and amendments apply (o South West
Africa ard Eastern Caprivi Zipfel.

Magistrates” Court Act, No. 32 of 1944. Sec. 115A (1) (added by Act No. 53 of
1970, sec. 21) provides that the Act applies o Scuth West Africa and the
Eastern Caprivi Zipfel.

Maintenance Act, No. 23 of 1963. Sec. 16A added by Act No. 39 of 1970, sec. 4,
makes A<t applicable to Namibia and the Eastern Caprivi Zipfel. Sec. | is
amended by Act No. 39 of 1970, sec. 1, by adding a definition of “"Republic”
which includes “the territory” and a definition of the territory ("“means . . .
South West Africa™).

Marketable Securities Tax Act, No. 32 of [948. Sec. 11 (added by Revenue Laws
Amcndment Act, No. 103 of 1969, sec. 4) provides that the Act and amend-
ments thereto made after 1 October 1969 shalt apply to South West Africa
after 1 October 1969,

Marketing Act, No. 59 of 1968, Section 99 makes the Act applicable to Namibia
in so far as karakul pelts are concerned.

Marriage Act, No. 25 of 1961, Sec. 39A (1) (added by Act No. 51 of 1970, scc.
(1)) applics the Act to South West Africa and Fastern Caprivi Zipfel.

Matrimonial Causes Jurisdiction Act, No. 22 of 1939. Scc. 7rer {substituted by
Act No. 70 of 1968, sce. 27 (1}) makes the Act and all amendments applicable
1o South West Africa and the Fastern Caprivi Zipfel.

Medical Schemes Agt, No. 72 of 1967, Scc. 45 applies Act to South West Aftica
and Eastern Caprivi Zipfel.

Members of Statutory Bodies Pension Act, No. 94 of [969. Sec. 7 provides that
“This Act and any amendment thercof shall, so far as is nceessary for the
cffective application thereof, apply also in the territory™. “Sec: [ {xii) provides
that ‘the territory’ means the territory of South West Africa, including that
part of the said territory known as the Eastern Caprivi Zipfel . . .7

Merchandise Marks Act, No, 17 of 1941, Sec. 21bis (added by Act No, 39 of
1952, sec. 3, and substituted by Act No. 55 of 1967, sec. 3) provides that the
Act and amendments shall apply to South West Africa and Eastern Caprivi
Zipfel. ' :
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Mountain Catchment Areas Act, No. 63 of 1970, Sec. 19 mukes the Act ap-
plicable to South West Africa and the Eastern Caprivi Zipfel.

MNational Monuments Act, No. 28 of 1969. In sec. | {v) “Republic” is deﬁned
to inctude the territory of South West Africa.

_Nauonal Supplies Procurement Act, No. 89, of [970. Sec. { (v; defines Y Re-
public” to include Souih West Afnca

Nuclear Installations {Licznsing and Security} Amendrent Ac.t I\o 89 of 1967,
Sec. 4 applics the Act 1o South West Africa, This Act amends earlier Acts on
nucliear and atomic encrgy which apparently applied to South West Alfrica
but did not specilically make amendments (thercto applicable also. .

Nursing Act, No. 6% of 19457, Sec. 58 (substituted by Act No. 31 of 1970, sec, [}
makes the Act applicable to South West Africa and the Fastern Caprivi Zipfel,

Parliamentary Service am Administrators’ Pension Acl, No. 85 of 1965, Sec. 36
{substituted by Act No. 20 of 1970, sec. 9), provides that the Act and amend-
ments, in 8o far as is necessary for the effective application thereof”, shall
apply 10 South West Africa,

Prescription Act, No. 68 of 1969, Sec. 21 applies the Act and amendments 1o
South West Africa and Eastern Caprivi Zipfel.

Price Control Act, No. 25 of (964, Sec. 21 (substituted by Act No. 80 of 1967,
sec. 8} applies Act to South West Africa and Eastern Caprivi Zipfel.

Prisons Act, No. 8 of 1959. Sec. 96 (substituted by Act No. 70 of 1968, sec. 52),
provides that the State President may apply the Act, with any modifications
he deems appropriate, by proclamation in the GGazette, to South West Africa
and the Eastern Caprivi Zipfel. This was done by Proc. No. R. 130 of 1969,
South African Gazetre Mo, 2406, 23 Muay 1969, Tt appears that the new section
86, under which this was done. replaced a section which also permitted ap-
plication of the Act to South West Africa in some way.

Prizc Jurisdiction Act, No. 3 of 1968, Scc. 6 applies the Act and amendments
to South West Africa and Eastern Caprivi Zipfel.

Professional Engineers Act, No. 81 of 1968, Sec, 32 applies the Act to South
West Africa. The definition of Republic includes South West Africa.

Prohibition of Disguises Act, No. 16 of 1969, Scc. 3 applies the Act and amend-
menis o South West Africa and Eastern Caprivi Zipfel.

Promation of Economic [cvelopment of Bantu Homelands Act, No. 46 of 1968,
Sec. 32 applies the Ace to South West Africa and ECastern Caprivi Zipfel.

Protection of Names, Uniforms and Badges Act, No. 23 of 1935, Sec. [Her
{added by Act No. 3 of 1967, sec. 1, as corrected by Act No. 70 of 1968, sec.,
19} provides tha! the Act, amendments thereto, and regulations thercunder
shall apply to South West Africa and Eastern Caprivi Zipfel.

Provincial and the Territory Service Pension Act, No. 14 of 1969, The foliowing
definitions are from s, 1:

{xiv) “ ‘provincial’ or the tertitory pension fund means any of the foliow-
ing funds:

“rk) the South West Africa Teachers’ PPension Fund established
by Prociamation No, 39 of 1931, of the Administrator of the
Territory . .."
{xx} “ ‘the territory’ mneans the tereitory of South West Africa, including . ..
the Eastern Caprivi Zipfel .. .™.

Quantity Surveyors® Act, No. 36 of 1970. Sec. 34 applies the Act and amend-
ments to South West Africa.
Radio Act, No. 3 of 1952, Sec. |9A {(added by Act No, 93 of 1969, sec. 16} makes
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the Act and amendments applicable to South West Africa and Eastern Ca-
privi Zipfel.

Railways and Harbours Amendment Act, No. 23 of [967. Sec. 10 applies it {o
South West Africa. Railways and Harbours Amendment Act, No. 8 of 1968,
Sec. 9 applies it to SWA, Railways and Harbours Second Amendment Act,
No. 60 of 1968. Sec. 10 applies it to SWA. Railways and Harbours Amend-
ment Act, No. 32 of 1969. Sec. 8 applies it to SWA. Railways and Harbours
Sccond Amendment Act, No. 41 of 1969, Sec. 13 applies it to SWA.

Railways and Harbours Acts Amendments Act, No. 57 of 1970. Sec. 6 provides
that the Act and amendments to it apply to South West Africa,

Reciprocal Enforcement of Maintenance Orders Act, No. 80 of [963. Sec. |
amended by Act No. 40 of [970, sec. |, to add definitions of *“Republic™
{includes the territory} and “territory” (means South West Africa). Sec. 10A
added by Act No. 40 of 1970, sec. 6, makes Act and amendments thereto
applicable to Namibia and Eastern Caprivi Zipfel.

Rehoboth Invesiment and Development Act, No. 84 of 1969,

South African Medical Research Council Act, No. 19 of 1969, sec. 25 provides
that the Act and amendiments shall apply 10 South West Africa.

South West Africa Affairs Act, No. 25 of 1965,

South West Africa Constitution Act, No. 39 of 1968,

South West Africa Constitulion Amendment Act, No. 13 of 1970.

Stamp Duties Act, No, 77 of 1968. Sec. 37A (added by Act No, 103 of 1969,
sce. 22) provides that the Act shall apply to South West Africa afier | October
1569 and that amendments made after that date shall apply to South West
Africa thereafrer,

Slate Attorney Act, No. 56 of 1957, The State Attorney Amendment Act, No. 7
of 1966 {effective 3 January 1967), scc. 6, makes the principal Act and all
amendments applicable to South West Africa and Eastern Caprivi Ziplel,

Statistics Act, No. 73 of 1957, Sec. 16A {1} {added by Act No. 41 of 1968, sec. 4)
makes the Act and amendments apply to South West Africa and Fastern
Caprivi Zipfel.

Subdivision of Agricultural Land Act, Ne. 70 of 1970. Sec. 14 applics Act and
amendmenls to South West Africa.

Terrorism Act, No, 83 of 1967, Sec. 2 {2) applics the Act o South West Africa
and Eastern Caprivi Zipfel.

Tratning Centres for Coloured Cadets Act, No. 46 of 1967. Sec. 31 provides
that the State President may extend this Act 1o South West Africa, including
the Eastern Caprivi Zipfel. T have seen no evidence that he has done so.

Transfer Duty Act, No. 40 of 1949. Sec. 21 A (added by Revenue Laws Amend-
ment Act, No. 103 of 1969, sec. 9) applies the Act and amendments made
after 1 October 1969 to South West Africa as and after 1 October 1569,

War Pensions Act, No. 82 of 1967. Sec. | defines “the Republic™ or “"the Union’’
1o include the territory of South West Africa,

Water Act, No. 54 of 1956, Sec. 180 {1} (substituted by Act No. 77 of 1969,
sec. 13) provides that the State President may, by proclamation in the Gazerte,
apply all or any of the provisions of the Act to South West Alrica or any
part thereof.

Weights and Meuasures Act, No. 13 of 1958. Sec. 49A (added by Act No. 55 of
1969, sec. t4) makes the Act and amendments applicable to South West
Africa and Eastern Caprivi Zipfel.

Wool Acl. No. 59 of 1967. See sec. 1 {definition of Republic includes South
West Africa).




REVIEW OF THE PROCEEDINGS OF THE
GENERAL ASSEMBLY AND OF THE SECURITY COGUNCIL
RELATING TO THE TERMINATION OF THE MANDATE
FOR NAMIEBIA AND SUBSEQUENT ACTION

Submitted to the International Court of Justice on behalf of the Secrerary-
Generad of the United Narions

INTRODUCTION

1. The Secretary-General of the United Nations has the honour to submit
herewith for the convenience of the International Court of Justice a review of
some of the documentation refating to the request by the Security Council for
an advisory opinion on the question “What are the Jegal consequences for States
of the continued presence of South Africa in Namibia, notwithstanding Se-
curity Council resolution 276 {1970)?

2. The present review deafs with the foliowing proceedings:

I. Proceedings of the General Assembly at its Twenty-first Session {19066)
which led to the termination of the South African Mandate for South West
Africa by resolution 2145 (XXI) of 27 October 1966.

1. Proceedings of the Ad Hoc Committee for South West Africa (Janu-
ary to March 1967} established by paragraph 6 of General Assembly reso-
lution 2145 (XXI).

Jil. Procecdings concerning the question of South West Africa at the
Fifth Special Session (April to June 1567) of the General Assembly which
fed to the adoption of resolution 2248 (S-V) of 19 May 1967, iter afia,
establishing the United Nations Council for South West Africa.

IV. There follows a survey of General Assembly resolutions adopted
at the Twenty-second, Twenty-third, Twenty-fourth and Twenty-fifth
Sessions (1967 (o 1970} of the General Assembly relating to Namibia.

V. Proceedings leading to Security Council resolution 245 {1968} by
which the Security Council, inter alfa, took note of General Assembly
resclution 2145 (XXI).

VI, Proceedings leading to Security Council resolution 246 ([968) by
which the Security Council, infer affa, took into account General Assernbly
resolution 2145 {XXI}.

VIL. Procecdings feading to Security Council resolution 264 (1969} by
which the Security Courcil, infer afia, recognized that the General Assem-
bly had terminated the Mandate of South Alrica over Namibia and had
assumed direct responsibility for the Territory until its indepcrdence, and
by which the Security Council called uponr the Goverament of South
Africa to withdraw immediately its administration from the Territory.

VIIL. Proceedings leading to Security Council resclution 269 {1569} by
which the Security Council, inter alia, reaffirmed its resolution 264 (1969),
condemned the Government of Scuth Africa for its refusal to comply with
that resolution and called upon the Government of South Africa to with-
draw its adminisiration from the Territory immediately and in any case
before 4 October 1965

IX. Procecdings leading to Sccurity Council resolution 276 (1970) by
which the Security Council, inter afia, declared that the continued presence
of the South African authorities in Naniibia is illegal and that all acls
taken by the Government of South Africa on behalf of or concerning
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Namibia after the termination of the Mandate are illegal and invalid, and
by which the Sccurity Council took additional decistons with a view o the
effective implementation of the relevant resolutions of the Council.

X. Proceedings leading to Security Council resclution 283 (19780} by
which the Security Council, reaffirming and recalling earlier resolutions,
requested States to relrain from any relations with South Africa implying
recogaition of the authority of the South African Government over Nami-
bia and by which it called upon al States (o take appropriatec measures in
regard o diplomatic and consular relations, comnercial and industrial
enterprises and concessions, and initiated action concerning international
treaties which until the termination of thc Mandate were applicable to
Namibja.

XI. Proceedings leading to Sccurity Council resolution 284 (1970} by
which the Security Council requested an adnmry opinion from the Inter—
national Court of fustice.

XTL The review is concluded by a summdry

A

{. PROCREDINGS OF Tht {JENERAL ASSEMBLY WHICH 1.ED TO THE ADOPTION
OF RESOLUTION 2145 (XX}

Consideration of the Question of South West Africa ay a Matier of Priority

3. The scpresentatives of 35 African States, in a fetrer dated 3 August 1966
addressed to the Secretary-General, proposed that the question of South West
Africa be considered as a matter of priority at the Twenty- {u'st Sesqmn of the
General Assembly {Dossier item 161; A/6386).

4. The question was included on the agenda of the Twenly first Session as
item 65, The General Assembly decided to consider the item as 2 matter of
priorily directly in plenary meetings.

5. The ivem was discussed between 23 September and 27 October 1966, at the
[414th, 1417th, 1419th, 1425th, 1427th, 142%th, 1431st, 1433rd, 1435th, 1448th,
14491h, 143158, 1453rd and 1454th meetings of the Gcneral Assemblv {Dossxer
items 133 10 146).

6. The General Assembly at its 1454th meeting on 27 October'1968 adopted
resolution 2145 (X X1} on the Question of South West Africa (Dossier it¢m 162).

Documents before the Genem! Assembly i connection w;':h the itent

(1} Report of the Special Committee and Report of the Sub-C ammzrwe on South
West Africa

7. The {ieneral Assembly, in connection with the item on' the question of
South Wes: Africa, had before it, in addition to the draft resolutions and amend-
ments mentioned below, the Report of the Special Committee on the Situation
with regard to the Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peaples, and the Report of the Special
Commitice’s Sub-Commitiee on South West Africa {Dossier item 125; A/6300{
Rev. 1}

8. Chaprer IV of the report of the Special Committec dealt with the question
of South West Africa. The Report of the Sub-Committee on South West Africa
formed an appendix 1o Chapter IV of the Report of \he Spectal Committee
{Dossier item 125; A/6300/Rev, |, pp. 297-299), .,

9. The E.cport of the Sub—Commntee on South West Afnca contained, in ifs
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paragraph 32, a series of reccomimendations of that Sub-Committee as to the
course of action which should be adopted with respect 1o South West Africa,
The Sub-Committee recoramended, in paragraph 32 (¢} (iti), that the United
WNations should decide o exercise the right of reversion of the Mandate to itself;
and in paragraph 32 (¢} (iv), the Sub-Committee recommended that the rights
and responsibilities of Sonth Africa as a Mandatory Power in respect to South
West Africa should be terminated, along with the assumption of responsibility
by the United Nations for the direct administration of the Territory, and the
creation of appropriate machinery for the purpose (Dossier item 125; Af6306/
Rev. [, pp. 298-299),

10. The Special Commirtes, at its 467th meeting on 15 September 1966, adop-
ted the report of its Sub-Commitiee on South West Africa by consensus, it
being understood that the reservations expressed by members would be re-
flected in the records {Dossier item 125; Af6300/Rev. 1, para. 380). The state-
ments made by members of the Special Committee on the report of the Sub-
Commitfee on South West Africa are contained in paragraphs 330-379 of the
report of the Special Commiltee {Dossier item No. 125; Af6300/Rev. 1)

(2} Draft resolutions and cmendments
() Draft resolution AJL_#83 and Add. 1-3 and amendments whick were udopted

11. A draft resolution {Dossicr itemn 1613 A/L.483 and Add. 1-3) proposed
by the delegations of the countries listed below formed the basts of General
Assembly resolution 2145 (XXI):

Afghanistan, Algeria, Burma, Burundi, Cambodia, Cameroon, Central
African Republic, Ceylon, Chad, Congo {Braszaville), Congo {Democratic
Republic of}, Cyprus, Dahomey, Ethitopia, Gabon, Gambia, Ghana, Guinea,
India, Indonesia, Iran, Irag, Ivory Coast, Jordan, Kenya, Kuwait, Laos,
Lebanon, Libya, Madagascar, Mali, Mauritania, Mongolia, Moroceo, Niger,
Nigeria, Pakistan, Philippines, Rwanda, Senegal, Sierra Leonc, Singapore,
Somalia, Sudan, Syriz, Thailand, Togo. Turkey, Uganda, United Arab
Rcpublic, United Repuiic of Tanzania, Upper Voita, Yemen and Zambia.

12, A set of amendmenis 10 the draft resolution, which amendmenls were
adopted by the General Assemibly, were proposed (Dossier item 161 A/L.488)
by the delegations of the following countries:

Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Re-
pubiic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Jamaica, Mexico
Nicaragua, Panama, Pardguay, Peru, Trinidad and Tobago, Uruguay and
Venezuela,

13. The texts of the dralt resolution and of the amendments were as follows:

Document ANL.483 and Add. I-3 Docuamenr A}t 488

The General Assembly,

Reaffirming the inallenable right
of South West Africa ty freedom
and independence in azcordance
with the Charter of the United
MNations, General Assemibly reso-
jution 1514 (XV} of 14 December
1960 and earlier Assembly reso-
lutions concerning the vandated
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Docnment AfL. 483 and Add. 1-3 Document AIL. 488

Territory of Scuth West AfTica,

Recalfing the Advisory Opinion
of the [mernarional Court of Jus-
tice of 11 July 1950, which has
been accepted by the General As-
sembly ir iis resolution 449 A (V)
of 13 Dccember 1930, and the
Advisory Cpinions of 7 June {985
and 1 June 1956 as well as the
Judgment of 21 December 19672,
which have established the fact
that South Africa continues to
have obligattons under the Man-
date which was entrusted (¢ it on
17 Decernber [920 and that the
United Wations has supgrvisory
powers in respect of South West
Africa,

Gravelv concerned at the situa-
tion in the Mandated Territory,
which has sericusly deteriorzted,
following the Judgment of the
International Court of Justice of
18 July 19686,

Having siudied the reports of
the various commitiees which had
bBeen established to exercise the
supervisory functions of the
United Nations over the admini-
stration of the Mandated Terri-
tory of South West Africa,

Coanvinced that the administra-
tion of the Mandated Terrttory
by South Africa has been con-
ducted in a manner contrary to
the Mandate, the Charter of the
United Nations and the Universal
Declaration of Human Rights,

Reaffirming its resclution 2074
{XX) of 17 December 1965, in
particular paragraph 4 thereof,
which condemned the policies of
apartheid and racial discrimina-
tion practised by the Government
of South Africa in South West
Africa as constituting a crime
against humanity,

Emphasizing (hat the problem
of South West Africa is an issue
falling within the terms of reso-
lution 1514 (XV),
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Document A{L 483 and Add. 1-3

Considering that all efforts of
the United Nations to mnduce the
Government of South Africa to
fulfil its obligations in respect of
the administration of the
Mandated Territory and to ensure
the well-being and security of the
indigenous inhabitants have been
of no avail,

Mindful of the obligations of
the United Nations towards the
people of South West Africa,

Noting with deep concern the
explosive situation which exists in
the southern region of Aftica,

Affirming its right to take ap-
propriate action in the matter,
including the right to revert fo it-
self the administration of the
Mandated Territory,

1. Reaffirms that the provisions
of General Assembly resclution
[314 (XV¥) are fully applicable to
the people of the Mand:ted Terri-
tory of South West Africa and
that, therefore, the people of
South West  Africa have the
inalienable right to self-deter-
mination, freedom and indepen-
dence in accordance with the
Charter of the United iMNations;

2. Reaffirms further hat South
West Africa 5 & testitory having
international status and that it
shall maintain this staius until it
achicves independence;

3. Declares that South Adrica
has failed tc fulfil its obligations
in respect of the administration of
the Mandated Territory and to
ensure the moral and matenal
weil-being and security of the
indigenous inhabitants of Scuth
West Africa;

Document A/L488

{13 Add the following at the end
of operative paragraph 3: “and
has, in fact, disavowed the Man-
date”. The paragraph would
therefore read as follows:

3. Peclares that South Africa
has fziled to fulfil its obligations
in respect of the administration of
the Mandated Territory and to
ensure the moral and material
well-being- and security of the
indigenous inhabitants of South
Wesi Africa, and has, in fact,
disavowed the Mandate;

127
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Document A{L.483 and Add, 1-3

4. Decides to take over the
Mandate conferred upon his
Britannic Majesty to be exercised
on his behalf by the Government
of the Union of South Africa and
10 assume direct responsibiiity for
the administration of the Man-
dated Territory;

5. Establishes a United Nations
Adminisiering  Authority  for
South West Africa composed of

. States Members of the United
Nations- to be immediately des-
ignated By the President of the
General Assembly—to administer
the Territary on behalf of the
United Walions, with a view to
preparing 1t for independence;

6. Requests the Administering
Authority 10 proceed immediately
with its work in the Territory and
to reconumend to the General
Assembly as soon as possible, and
in any case not later than the
Twenty-second Session of the
General Assembly, a date for the
independence of the Territory:

7. Reguest the Security Council
to take the necessary cffcctive
measures to enable the Admin-
istering Authority to discharge its
functions in accordance with the
present resolufton;

NAMIBLA (S()UTH WEST AFRICA} -

Documens AL 488

{2) Replace operative paragraphs
4 10 9 by the foliowing:

4. Decides that the Mandate
confesred upon His Britannic
Majesty 1o be exercised on his
behalf by the Government of the
Union of South Africa is therefore
terminated and that Scuth Africa
has no other right to administer
the Territory, and that henceforth
South West Africa coines under
the direct responsibility of the
United Nations;

5. Resolves that in tht.sc cir=
cumstances the United Nations
must discharge those respon-
sibilities with respect to South
West Africa;

6. Esmbi:si:es an Ad Hoc {om-
mittee for South West Africa—
composed of 14 States Members
to be designated by the President
of the General Assembiy—io
recommend practical means by
which South West Africa should
be administered, so as o cnable
the people of the Territory to
cxcrcise the right of self-deter-
mination and to achieve indepen-
dence, and to report to the General
Asscmbly at a special session as
socn as possible and in any event
not later than April 1967;

7. Cally upon the Government
of South Africa forthwith to
refrain and desist from any action,
constitutional, administrative,
political or otherwise, which will
in any manner whatsoever alter or
tend to alter the present intec-
national status of South West
Alrica,

8. Calis the attention of the
Security (Council to the present
resolution;
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Pocument AL 483 and 1dd 1-3

8. Urges all States 10 exiend
their whole-hearted co-operation
and to render assistance in the
implementation of the present
resolution;

9. Reguests ~the  Secretary-
General to provide all necessary
administrative, financial and other
assistance for the implementation
of the preseni resolution and 1o
enable the United Nations Ad-
ministering Authority for South
West Africa to perform its duties.

Docament AJL 488

9. Reguests ail States to extend |
their whole-hcarted co-operation
and to render assistance in the
implementation of the present
resolution;

10. Reguests . the  Secretary-
General to provide all necessary

- assistance for the implementation

of the present resolution and to
enable the Ad Hoe Comnuttee for

© South West Africa to perfnrm its

duties.

14, The amendments to draft resolution AJL.483 and Add. i-3, proposed
in documents A/L.488, and eventually adopted, were, inter afia, as follows:

Operative paragraph 3 of the draft resofution. The addition to operative
paragraph 3 {which contained the declaraiion that South Africa had
failed to fulfl its oblizations under the Mandatc) of the statement that
South Africa had in fact disavowed the Mandate.

Accordingly, the General Assembly in terms of the amendment was to

declare, and the General Assembly did in fact declare, not only that South
Africa by omission and commission was guilty of a material breach of its
obligations under the Mandate, but also that Scuth Africa had repudiated
the Mandate, a fact which in itself constitutcs & material breach.
. Dperative paragraph 4 of the draft resolution. The phrase, in operative
paragraph 4, in terms of which the General Assembly would have decided
to take over the Mand:te and assume direct responsibility for the adminis-
.tration of the Territory, was replaced by a provision in which the General
Assembly decided: that the Mandate is terminated; that South Africa
has no other right o administer the Territory; that henceforth South
West Africa comes under the direct responsibility of the United Nations;
and that the United WNations must discharge those responsibilities (paras. 4
and 5 of the amended text).

Operative paragraph 5 of the draft reso!emo:: Operative paragraph 5
{providing for the immediate establishment of a United MNations Ad-
ministering Authority for South West Africa} was replaced by a provision
by which the General Asscmbly established an 4d Hoe Committee to
rccommend practical means by which South West Africa should be
administered, so as to enable the people of the Terrilory to excrcise the
right of self-determination and to achieve independence {para. 6 of the
amended lex(}.

Operative paragraph 6 of the draft resolurion, The provision in operative
paragraph 6, which would have contained a request (o the Administering
Authority, among other things. (0 proceed immediately with its work in
the Territory, was replaced by a provision calling on the Govermiment of
South Africa forthwith to refrain from any action which would alter or
tend to alter the international status of South West Africa (para. 7 of the
amended text).

(b) A sub-amendment 10 e amendments mmamed in dowmem AL 488, whith
was not adopted. - :

[5, A sub-amendment to the amendments proposed in document A/L.488 was
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moved by the United States of America {Dossier item 146; 1454th mig.,
para. £8). In its {inal version the sub-amendment scught to replace operative
paragraph 4 of the draft resolution {A/L.483 and Add. 1-3)} with the following
text:

“Pecides that South Africe’s Mandate over South West Africa has
therefore terminated and that Scouth Africa has no other right to ad-
minister the Territory, and that, in these circumstances, the Uinited Nations
has a direct responsibility to preserve the international status of the
Territory of Seuth West Africa under conditions which will enable South
West Africa to exercise its rights of self-determination and independence.™

The General Assembly at its 1454th meeting rejecied the sub-amendment
(Dossier item 146; 1454th mig., para. 242).

(&) A draftr resohition which was not adopted

l6. A draft resolution A/L.487/Rev. 1 {Dossier item 146: 1454th mitg.,
paras. 252262} submitied by the delegation of Saudi Arabia (which referred,
in a preambular paragraph, to an earlier draft resolution of the same delegation
{A/L.486) envisaging the appointment of one or more co-administrators to
administer South West Africa on behalf of the United Nations during the short
" period required before the United Nations Administering Authority for South
West Africa assumes the responsibility for the administration of the Mandated
Territory) proposed that the General Assembly declare that South Africa is a
ragist colenial power in rebellion against the United Nations; and that the
General Assembly recommend to the Security Council that it take the necessary
measures with a view to liberating the people of the Mandated Territory from
the State of Soulh Africa.
17, The General Assembly at its 1454th meeting rejected this draft resolu-
tion {Dossier item 146 1454th mtg., para. 280%.

Adoption of General Assembly Resolution 2145 ( XXI) and Details of the Voting

18. The General Asscrably at its 1454th meeting adopted the draft resobution
AJL.483 and Add. 1-3, amended as proposed in document A/L.488.

19. The voting in the General Assembly on the draft resolution, as amended,
as a whole was as follows, There were 114 votes in favour and 2 against, with
3 abstentions {Drossier item 1463 1454th mtg., para, 244).

20. The two votes against the draft resolution were cast by South Africa and
Portugal. The dclegation of South Africa explained its negative vote at the
1451st meeting of the General Assembly (Dossier item 144; paras. 18-33).
Earlier in the debate the delegation of South Africa had explained its attitude
at the 14J7th mecting {Dossier Hem 134; paras. 1-87), the 1431st mecting
(Dossier item 139; paras. 211-268), the 1433rd meeting (Dossier item 140; paras.
220-230) and at the 1439th meeting (Dossier itemt [41; paras. 157-219). The
delegation of Portugal cxplained its negative vote at the 1454th meeling {Dossier
item 146; paras. 284-290).

21, The three delegations which abstained in the vote were the delegations
of France, Malawi and the United Kingdom.

22, The representative of France explained his abstention at the 1454th
meeting {Ldossier item 146; paras. 326-330). Earlier in the debate the represen-
tative of France had spoken at the 1439th meeting (Dossicr ifem 141; paras.
143-156}).

23, The United Kingdom’s contribulion to the general debate on the item
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will be found in paragraphs 17 to 59 of the verbatim record of the 1448th
meeting (Dossicr item [42), The representative of the United Kingdom spoke
in cxplanation of his abstention in the 1454th meeting (Dossier item 146;
paras. 17-59).

24. The representative of Malawi abstained in the vote on the amendments
proposed in document A/L.488, on the United States sub-amendment, and
on the draft resolution as a whels, and in the vote on the Saudi Arabian draft
resolution {Possier ifem 146; 1454th mig., paras. 238, 242, 243, 244 and 280).
The representative of Malawi stated subsequertly at the fifth special session
of the General Assembly {Dossicr item 167; {504th mtg., p. 81—Dossier item
176; 1513th mtg., para. 254) that at the Twenty-first Session of the General
Assembiy his delepation had made it clear that it held no brief for the manaer
in which South Africa administered the Mandate over South West Africa.
Although recognizing that a change was necessary, his delepation had abstained
on the resolution strictly ¢n the basis that it was incapabie of implementation,

Summary of Views Expressed in the Debate

(1) Statements made in buroducing draft resefution AJL.483 and Add, (-3

25. The draft resolution: A/L.483 was introduced at the 141%th meeling of
the General Assembly (Trossier item 135; 1415th mig.) by the representatives
of Ghana {paras. 2-32 and 127-138), Irag {paras. 16-32}, Ceplon (paras. 33-55),
Guinea (paras, 58-83), the Ynited Arab Repubfic (paras. 86-98} and Sierra Leone
(paras. 93-138). These sponsors of the draft resolution presented to the General
Assembly the propositions on which the draft resolution was based: that South
Africa by its actions had failed to fulfil its obligations under the Mandate;
that South Africa had forfzited its right 10 administer the Mandated Territory:
that the people of South 'West Africa had the right to self-determination and
independence; that the General Assembily had the authority and the obligation
to see to it that the rights of the people of South West Africa are restored; that
the Mandate should be taken away from the Government of South Africa and
that it should be taken over by the United Nations; and that the action for
which the draft resolution called was clearly inescapable in the circumstances.

(2) Statemens made in introducing amendments proposed in document AL 488

26. The representative of Mexico, at the 14515t meeting of the General
Assembly, introduced the amendments contained in documen! A/L.488 on
behaif of the 21 Latin American delegations which had sponsored the amend-
ments. He stated that thce amendments, as a whole, merely served to clarify
and reinforce the General Assembly's action, and that they could be ¢onsiderad
not merely as amendments (o the original Afro-Asian draft, but as a second
version of the same document, inspired by the same principles and aimed at
the same goals {Dossier item 144; 1451st mtg., paras. 55 and 59).

{3) Sraiements made in the course of discussion
(a} Sponsors of draft resofution AjELJ83 and Add. 1-3

27. Several delegations which sponsorcd the dralt resolution AJL.483 and
Add. 1-3 participated in the debate and argued in favour of the termination of
the Mandale. Some of the delegations stressed, in particular, the violation
of the Mandate by South Africa. Others cmnphasized the repudiation of the
Mandate by South Africa. Still others considered that the right of the people
of South West Aftica to seli-determination derived from the Charter and that
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General Assembly resolution 1415 (XV) was the strongest argument for the
action proposed. Several of the delegations pointed out that, Jjudicial remedies
having been frustrated, there was no other avenuc open than political action
by the United Nations. The immediately following paragraph gives references
to the stalements made by the sponsoring delegations in support of the draft
resolution.

28. The representative of Zambia stated that the real issuc was moral,
humanitarian and political (Dossier item 136; 1425th mitg., para, 9). The
representative of Upper Volta emphasized the obligations of the Mandatory
Power flowing from Article 73 of the Charter, and staled that the action
proposed in the draft resclution represented the ninimum that he wished to
sce adopted {Dossier item 136 1425th mtg., paras. 38, 52). The representative
ol Libya stted that there could no longer be any question of a further appeal
to the International Court of Justice. No legal question was at issue {Dossler
item 136; 1425th mig., para. 72). In the view of the delegation of Somaliua
the Court’s decision of 1965 was not a victory for South Africa. By its action
the Court nad remitted the problem of South West Africa to the General
Assembly (Dossier item 137; 1427th mig., para. 14). According to the represen-
tative of Sudan the General Assembly was now {1966) the spokesman, the
guide and the guardian of the people of South West Africa {Dossier Hem 137;
1427th mtg., para. 42). The representative of the Central African Republic
disapproved of the Judgment of 1966 and considered the Advisory Opinions
of 1950, 1925 and 1956 and the Judgment of 1962 as the only vaiid jurisprudence
and stated that there was but one solution: the gsimple withdrawal of the
Mandate {Possier item 137; 1427th mig., paras. 51, 55). The representanve of
Iran stated that regardless of whether or not it had violated the terms of the
Mandate, South Africa was under the undeniable cbligation to enable the
people of South West Africa 1o exercise its right 1o sclf-determination. The
General Assembly must act in order to demonstrate that South Africa could
not with impunity defy the conscience of mankind (Dossier item 137; 142%th
mig., paras. 110 and 117). The representative of Barma said that the Court's
decision left to the General Assembly no other alternative but (o seck other
ways to find a solution (Dossier item 137; 1427th mtg.. para. 153). In the view
of the representative of Nigeria, after the frustrating nature of the last (1966}
judgment of the Court, it had become urgent that some positive aclion should
he taken within the Organization {Dossier item 138: 1429th mig., para. 17%
According 1o the representative of Thaifand, South Africa’s past failures to
fulfil its obligations in respect of the Mandated Territory had disqualificd
it from continuing to exercise the responsibility entrusted to it by the world
community (Dossier item 138; 1429th mtg., para, 35). The representative of
Mongolia s1ated that the General Assembly had full power to withdraw the
Mandate from South Africa and grant independence to its people immediately.
He cxpressed doubts abowt the advisability of including in the resolution a
provision for the establishment of a temporary United Nations organ to deal
with the question of preparing South West Africa for independence {Dossier
item 138; 1429th mtg,, puras. 54-56). The representative of 4lgeria said that
national independence might well be viewed as the corollary of the revocation
of the Mandate, In ne circumstances should the United Nations inherit the
Mandate, which would be terminated. Iis task would be to cnsure the necessary
transition between the General Assembly’s decision and the Territory’s eflective
accession to independence (Dossier item 138; (429th mtg., paras. 145-146).
The representative of the fvory Coast, describing the question of South West
Africa as an international scandal, concluded that the champions of apartheid
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were unworthly of the Mandute which should be withdrawn from thern {Dossier
item 138; 1429th mig., pavas. 159 and 164}, The representative of the Conge
{Brazraville) said that only onc reasonable course of action remained open:
the revocation of the Mandate (Dossier item 13%; 1431st mtg., para. 22)
The representative of the Syrian Arab Republic commented that the draft
resefution had the merit of marking a new start, The siep to revoke the Mandate
was g bold one, but one which was justified and logical (Dossier item [39;
1431st mtg., paras. 103, 116). The representative of Cyprus said that a2 point
had been reached where decisive and drastic steps must be taken in order to
remedy the intolerable sizuation of the inhabitants of the Territory. The
General Assembly muost move from- the realm of theory into the field of prac-
tical implementation of its objectives (Dossier item 139; [431st mtg., paras, 119,
129). The representative ¢f Mali claimed that the problem of Scuth West
Africa was not a legal probfem. A nation’s fulure cannot be placed in the hands
of a jurist, but must depend on political judgment and choice, adopted judi-
ciously. The United Nations, could not shift the burden to the Organization
ol African Unity {Dossier item 140; 1433rd mutg., paras. 39, 60, 64). The rep-
resemtalive of {iganda helieved that the only way open to the (Organization
as the principal, was 10 revoke the trust assigned to Scuth Africa as the agent
{Dossier item 40; 1433rd mtg., parz. 84). The representative of Rwendae
considered that the Ceneral Assembly must unequivoeally reaffirm the right
of the people of the Terrilary to liberty and independence in conformity with
the Charter and resolution 1514 (XV} (Dossicr item [41; 143%th mitg., para. 19).
The representative of indix stated that the only courss of action left 1o the
world community is 10 terminate South Africa’s Mandate and (0 1ake upon
itself the responsibiiity of administering the Territory until such time as arrange-
ments can be made for the people of South West Africa 1o assume the reins of
government themselves {Dxossier item 146 1454th mig., para. 120}

{b) De.’egmio}rs which did-not sponsor draft resolution A/L 483 and Add. 1-3
bur which voted in favour of the draft resolution o

29. Paragraphs 30 10 66 below contain references to the statements made by
detepations which did not sponsor draft resolution A/L.483 but supporied the
resolution in their inlerventions and in their vote. Refercnce is also made to
reservations expressed by some delegations.

{i} Eastern European States!

30. The representative of the USSR had {ully shared the view of the African
States concerning the nature of the action which the United Nations must take.
- Through ifs policy of aparthieid, racial discrimination and systematic violation
of the fundamental rights and freedoms of the people of South West Africa,
South Africa had forfeited any kegal or moral right to administer the Territory,
and should therefore be deprived of the Mandate. The United Nations should
clearly and unequivocally declare that it withdrew from the Government of
South Africa the Mandate to administer South West Africa. It should demand
that South Africa leave the Territory, and give the peoplc an opportunity 1o
exercise their right fo independence in accordance with the Declaration on the
Granting of Independence to Colonial Countries and Peoples. He suggested
that it would be legical to sear in mind the appropriateness of associating the

* The arrangement used int this and the following sections been has selected for
convenience. 1t does in no way prejudice the classification of countries by regional
Zroups.
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Organization of African Unity with the application of the measures concerned.
He expressed, however, some doubis concerning those provisions of the draft
resclution which related to the institution for South West Africa, alter the with-
drawal of the Mandate from South Africa, of some kind of transitional period,
and to the assumption by the United Nations for thal pericd of direct respon-
sibility for the administration of the Territory (Dossier item 136; 1425th mig.,
paras, 136, 137, 141). In ekplaining his affitmative voie, the representative of the
USSR masde a reservation in regard to paragraph 3 which adduces, as a reason
for depriving South Africa of the Mandate, the argument that South Africa had
itself disavowed the Mundate. In the Soviet view that was not the reason why
South Africa was deprived of the Mandate. The reason was that the people of
the Territory must be emancipated from South African racist oppression and be
given independence. He also rcpeated reservations previously made in regard
to the advisability of fixing a kind of transitional period (Dossier item [46;
1454th mtg., paras. 312, 318, 319).

31. The representative of Afbania stated that the United Nations could not
allow itself to tolerate any longer the obstinate and insolent refusal of South
Africa to implement the numerous resolutions adopted by the General Assembly.
It was high time to put an end to the situation; the best way to deal with it was
to revoke the Mandate of South Africa over South West Africa immediately and
to proclaim the independence of the Territory (Dossier item 142; 1448th mtg.,
patra. 13).

32, The representative of the Byelorussian SSR stated that, as regards the
draft resolution submitied by the Afro-Asian countries (A/L.483 and Adds.
1-3), his deicgation fully pnderstood the endeavours of these countries to end
the colonialist régime in the Territory of South West Africa and was, according-
[y, prepared to support the draft resolution. His delegation, however; thought
that the varicus transitional measures were superfluous and that it would be
better to grant South West Africa independence immediately by depriving the
Republic of South Africa of its Mandate over the Territory {Dossier item 143;
1449h mig., para. 146).

33, The representative of Creckoslovakia fully supported the proposal of the
Afro-Asian couniries that the Republic of South Africa should be immediately
deprived of the Mandatc to administer South West Africa. He doubted, how-
ever, whether transferring the administering of South West Africa to the United
Nations would be the most appropriate solution. He took, in principle. a fa-
vourable attitude towards the drafi resolution. and added that he thought there
would be widespread support in the General Assembly for giving the Organiza-
tion of Afrtcan Unity a part 1o play in implementing the proposed decisions
(Dossier item 136; 1425th mtg., paras. 98-1(1). In explaining his voie, he re-
peated that the problem of South Wesl Africy was in fact a problem of the im-
mediate and wrgent implementation of the Deciaration on the climination of
colonialism, South Africa, because of 1t policy of apartheid, racial discrimina-
tion, etc., had divested itself of any rights whatsoever to administer further the
Territory of South West Africa; it must therefare be deprived of the Mandate
(Dossier item 146; 1454th mtg., paras. 342-347).

34. The representative of Hungary welcomed the draft resolution A{L.483 and
endorsed completely that part which stated that the provisions of General As-
semibly resolution 1514 {X V) were fuily applicable to the people of South West
Africa, The Hungarian delegation joined those who demanded that, conside-
ring the given situation, South Africa should be divested of its Mandate imme-
diately. He cxpressed reservations concerning those provisions of the draft reso-
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Iution which proposed the establishment of a United Nations administering
authority (Dossicr item 158; 1429th mig., paras. 107-110),

35. The representative of Poland said that the necessary action had to be
taken to pave the way to the full independence of the people of South West Africa.
On political, moral and legal grounds, Poland supported the draft resolution
{Dossier item 137; 1427th mig., para. 82).

36. The representative of Romania stated that South Africa must be declared
divested of its rights over the Territory; rights which had never been and were
not those of master of the Territory, Romania's action should in no way be in-
terpreted as meaning that Romania considered any legal action whatsoever to
be required on the part of the United Nations, or any other forum, before the
people of South West Alrica could have the right to be master of their own
country {Ddossier item 141; [439th mig., paras. 40, 42: Dossier item 146: 1454th
mtg.. para, 348},

37. The representative of the Ukrainian SSRslated that the time for persuasion
had passed; it was now time for action, His delegation therefore fully supported
the demands of the Afro-Asian countries that the Mandate should be revoked.
With regard to the proposad transitional period, he believed that an independent
State of the people of South West Africa should be set up immediately after the
status of the Mandated Territory and of the colonial régime was ended {Dos-
sier item 139; 1431st mlg., para. 97}

38. It was the opinion of the representative of Yegoslavia that the Court’s
ruling had actually returned the guestion where it belonged-—to the General
Assembly. Yugoslavia hacl always considered the problem of Soulh West Africa
to be primarily a political one. South Africa had deprived itself of the legal and
moral grounds 10 administer South West Africa (Dossier itern 141 1439th mig.,
paras. 86 and 83). The representative of Yugoslavia belicved that the time had
came not to seek further ways to administer South West Africa, but to decide
what measures should be taken to make it possible for South West Africa to
become independent {Dossier item [46; 1454th mig., para. [55).

{it} Wastern European and other States
{1) Western European Siates

39, The representative of fusiria said that, as the International Court of Jus-
tice did not find itsefl in 2 position to deliver a judgment on the merits of the
case submitted by Ethiopia and Liberia, the General Assembly had the duty to
act on the basis of its own assessmient of the situation. That assessment was
adequately summarized in the preamble of the draft resolution. There was
gencral agreement regarding the termination of the right of the Mandatory
Power; however ceriain apprehensions had been expressed by a number of
delegations with regard to the most eppropriate way of filling the gap between
the termination of South Africa’s rights under the Mandate and the time when
the recommendations of the ad koc committee would be implemented. The
representative of Austria summed up the general consensus as follows: firstly,
South Africa had lost by its deeds as well as by its disavowal of its obligations
under the Mandate, the right to continue to administer South West Africa;
secondly. the United Nutions had special responsibilities for the (ransitory
period ; thardly, the practical measures to be taken should be carefully considered
by an ad fioe committee, and the Security Council should be asked to give atten-
tion to the General Assembly’s resolution (Dossier item 145; 1453rd mig., paras.
53, 55 and 57).

40. The representative of Belginm explained that his delegation’s support of
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the text for which he had voted did not, in any way, imply that the delegation
approved it without doubts or reservations. His delegation would have pre-
ferred the point of law of the General Assembly's competence to be clarificd
as fully as possibie {Dossier item (46, 1454th mtg., paras. 350, 351).

41. The delegation of Denmark was of the firm opinion that South Africa
had lost every right which it kad in respect of South West Africa becausc of the
countless and {lagrant violations of its sacred trust under the Mandate. The
responsibility of the United Nations for the future of South West Africa must
be clearly defined. The Danish delegation was in full agreemenl with the ideas
underlying the draft resolution, which they could support apart from some of
its provisions concerning the modalitics and the procedure to be followed {Dos-
sier iterm 144 1451st mig,, paras. 63, 64).

42. The rcpresentative of Finfand said that, since there was general agree-
ment that South West Alfrica was a tcrritory having international status, and
thatSouth Africa, by disavowing the Mandate and by introducing into the Terrij-
lory, the systcm of apartheid, had lost the right to administer the Territory, then
it followed that the United Nations must assume respoensibility for South West
Africa and its people {Dossier item 144; [451s1 mig., para. S

43. The ropresentative of Greece emphasized that the question of South West
Africa was essentially 2 political one calling for a political selution by political
means, and that the value of the resolution would depend on the number and
the importance of those whe joined in voting for it {Dossier item 136; 1425th
mig., para. 121 : Dossier item 146; 1454th mig., para. 196},

44. The representative of frefand said that since South Africa had not only
repudiated the Mandate but had epenty proceeded to povern South West Africa
as part of her national territory, the General Assembly required no further opin-
ion of the Court. He suggested that the Assembly should decide that South
Africa had not only failed to fulfil the Mandate, but that it had thus forfeited
any right 1o administer the Territory. He also suggested that the Assembly
should decide to terminate the Mandate at the carlicst possible date and bring
the Territary to independence (Dossier item 137; 1427th mig,, paras. 27 and 31).
In his staterncnt in explanation of vote, the representative of Ireland said that
such doubts as his delegation had had, and to which he had referred in the
1427th meering would be fully met by the acceptance of the amendments put
forward by the Latin American States (A/L.488, eventually adopted) and by
the United States (A/L.490, subscquently rejected). He earnestly appeaied to
the Governrnent of South Africa to co-operate with the Ad Hoc Commiliee so
as to ensure the orderly transfer (o an independent South West Africa of the
powers which South Africa had hitherto exercised in the Territory {Dossier
item 146; 14541h mtg,, paras. 138-141).

435, The representative of frafy referred to the opinion widely held among
Members of the United Nations that the present Assembly (the Twenty-first
Session} should declare that the Government of South Africa had forfeited the
right 1o excrcise the Mandate, and that the General Assembly should decide
that the Tervitory must be brought to independence at the earliest possible date.
This view was fully shared by the [talian delegation and implied, he said, in a
political context the termination of the Mandate {Possier ttem 139; 1431st mtg.,
paras. 197-198}, In explaining his affirmative vote, the representative of Italy
satd that the: text of the resolution in its linal version had commanded the sup-
port of an overwhelming majority of the Assernbly; met in principle most of the
requirements of the situation, if not all; showed the firm stand which the inter-
national cornmunity took on the problem of South West Africa; and indicated
a practical course of action for the General Assembly to take. The Halian dele-
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gation considered that oocrative paragraph 6 (establishing the Ad Hoc Com-
miltee} wus the key provision of the resolution. It maintained its reservation on
the declaration in operative paragraph 4 that henceforth Scuth West Africa
came under the direct reponsibility of the United Nations (Dossier item 146;
1454th mtg., paras. 298-300),

46. The representative of the Nerherlands said that, after thorough consider-
ation of the legal aspects, his delegation had come to the conclusion that the
General Asscmbly was legally entitled to put an end 1o South Africa’s Mandate
because of non-compliante by the Mandatory Power with the essential obliga-
tions ensuing from the mandate agreement. Every party (0 a treaty had the in-
hercnt right to terminate the treaty in case of a material breach by the other
party. That right could in this case, @ fortiors, be claimed by the United Nations
as the successor of the League of Nations in view of the violations of the stipu-
lations of the mandate sgreement. The Netherlands delegation had no doubt
that the Mandatory Power had violated the terms of the Mandate. It had there-
fore forfeited the right tc administer the Territory further. That was the main
aspect. He expressed however, some reservations with regard to paragraph 4 of
the draft resolution as #t would be amended by the Latin American amend-
ments, because the stipulation that the United Nations would assume immedi-
ately a direct responsibility for the administration of the Territory could not be
carried out in practice in the foreseeable future. Even if the United States amend-
ments, which the Netherlands delegation supported, were not adopted. the
Netherlands delegation would maintain its reservation with regard to opera-
tive paragraph 4; but in order to give maximum weight to the resolution, the
Netherlands delegation would not withhold its support for the resolution as a
whole {Dossier item 146; 1454th mtg., paras. 25-101).

47. The representative of Norway declared that after 20 vears of futile discus-
sions about the South African administration of South West Africa, the con-
sensus had arisen at the Twenty-first Session of the General Assembly that
South Africa had lost its sight 10 administer the Territory, and that its Mandate
was terminated {Dossier item 145; 1453rd mtg., para. 40).

48. The representative of Sweden stated that the Judgment of the Interna-
tional Court of Justice did not mean that the Government of South Africa had
recieved a blank cheque or an autherization in any form to carry out the policy
of apartheld in South West Africa. In the view of the Swedish delegation, the
Judgment had placed upon the United Nations a duty to fulfil the sacred trust
of civilization with regard {0 South West Africa which had been betraved by
South Africa. The problem before the Assembly was how this responsibility
was to be discharged. So far as the Swedish Government was concerned, i1s
starting point had been that South Africa was in continued breach of its obliga-
tions under the Mandate and that it had forfeited by its deeds every right to
continue to administer the Territory. This situation should he formally and
solemnly recognized and stated by the General Assembly, The Swedish delega-
tion fclit that the General Assembly could and should go further and decide that
the Mandate. as a consequence, was terminated—a Mandate which South
Africa hiself had disavowed, and that the United Nations had specific responsi-
bilitics for transitory adminisirative arrangements pending the exercise by the
inhabitants of their right to self-determination. He also favoured the cstublish-
ment of an Ad Foc Commitiee (Dossier item 144; 1451st mtg,, paras. 40, 41).

{2} Gther States

49. The representative of Ausrrafia said that his delegation found itself in a
great deal of agreement viith the statements made by the representatives of the
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United Kingdom and France (see below, paras. 67-72), but not having the spe-
cial responsibilities which those 1wo countrics had under the Charter, Australia
felt able 1o vote for the resolution {Dossier item 146; 1454th mtg., para, 255).
In the gencral debate on the ftem, the representative of Australiz had referred
10 the complexity of the legal and practical problems invoived. He had agreed
with the point made by the representative of Japan (sce below, para. 57) that
the (General Assembly must Keep strictly withimn the framework of (he Charter
and of internationul law, But it was necessary also that the General Assembly
should be active in the pursuit of justice by all lawful means, and justice clearky
required thet South West Africa should be administered by an authority fally
commitled 1o such principles as enjoyment, in freedom and without racial dis-
crimination, of the basic human rights, the principle of self-determination of
peoples, etc. {Dossier item 141; 1439th mitg., para. 142).

50, The tepresentative of Canada expressed Canada's full suppert for ihe
rights of peoples to the unfettered exercise of their self-determination. Canada
strongily deplored the uncompromising attitude that South Africa had displayed
in regard 10 South West Africa. 'the policy of apartheid carried within it the
seeds of conflict. Canada believed that Soulh Africa had forfeited its right to
administer the Mandate. With reference to the concern expressed by somc
speakers thuat the General Asscmbly might not enjoy full fegal competence to
assumne the Mandate unilaterally, the Canadian delegation tended to the view
that in the light of the advice which the (General Assembily had received in the
past from the International Court of Justice, the Assembly had an adeguate
basis for the action proposed. 1 did recognize, however, that in raking into ac-
count the doubts expressed by some speakers, there might be an advantage in
having this matter clarified. He said that by any reasonable standard, South
Africa’s policy under the Mandate justificd the general opinion that South Africa
had proved 1o be an unacceptable administrator of (he Territory. In the view of
the Canudian delegation, the General Assembly was not called upon to make a
juridical judgment as 10 whether in one respect or another the Government in
charge of the Mandate had been delinguent in carrying out the Mandate en-
trusted to it. This was a matter which had been argued and contested before the
Internationz] Court of Justice. What the General Assembiy was called upon to
do was to make a decision in the Hight of all the relevant factors, and taking into
consideration South Africa’s refusal to accept accountability to the United Na-
tions, as to whether the Government of South Africa should continue {0 exercise
the Mandat:. The Canadian Government believed that the answer was “no™,
In the opinion of the Canadian delegation, the record of South Africa constitu-
ted clear grouads for stating that South Africa had lost the right 10 continue
administerirg the Mandate {Dossier item 140; 1433rd mig., paras. 38, 39, 42,
43). In explaining his vote, the representative of Canada reiterated the belief
that South Africa had forfeited its right to administer the Mandate, and that the
people of South West Africa should accede to sell-determination and indepen-
dence as soon as possible (IDosster item 146, 1454th mtg,, para. 292},

51. The tepresentative of #srae! said that the legal position as previously
declared by the Court in the Advisory Opinions of 1950, 1955 and 1956 and in
the Judgment of [962 remained unimpaired. The Advisory Opinion of 1950 and
the General Assembly’s resclution 449 A (V) accepting it, constituted the point
of departure for all the subsequent phases of United Nations action on (he ques-
tion of South West Africa. Since the Court had found wtself unabie to furnish
any further suidance on the important factual and legal issues placed before it,
his delegarion believed that the General Assembly was now free 1o reach its own
conclusions on the basis of the record before it. In the Israeli view, the real ef-
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fect of the 1966 Judgment was that the political aspect of the question of South
West Africa outweighed the possible legal problems, and that even the most
scrupuious concern for legal niceties might at this juncture cede its place to the
political wisdom of the majority of the General Assembly. It scemed clear that
the Mandatory Power was in breach of the major obligations which it took upen
itself in the Mandate Agreement and which it was now repudiating withaut justi-
fieation. Since the Mand:ztory Power was [ailing to fulfil its essential obligations
under the Mandate, it followed that the United Nations was free to take appro-
priatc action, The representative of Israel referred in this regard 1o paragraph 6
of the Commentary of the International Law Commission on its draft Article
57 on the Law of Treatic: (now Article 60 of the Vienna Convention on the Law
of Treaties), The General Assembly, be stated, was called upon to enunciate
clearly its political decision on the fulure of the mandated Territory of South
West Africa. The General Assembly could quite legitimately do so on the basis
of the existing jurisprudence of the Court, and any attempt (0 embroil the Court
further in the affairs of South West Africa would only add to the confusion and
controversy and not assuage it, and would only complicate still further the work
of the General Assembly. [t followed that the General Assembly was now en-
iitled to terminate the Mandate {Dossicr item 141; 1439th mtg., paras. 91,92,
96, 98, 10 and 101).

52, The representative of Jamaice said his Government was in no doubt
whatever that South Africa had forfeited the right to admimister this Mandate.
The only practical step which the United Nattons could take was to relieve
South Africa of the Mandate, The questions which would remain would be
questions of timing, of procedure, of tactics—that is, of the machinery to be em-
ployed in withdrawing the Mandate, In this regard the delegation of Jamaica
would support any rcasonably and effective arrangement {Dossicr item 139
[431st mig., paras. 67, 69).

53. The representative of New Zealand said his delegation had voted in fa-
vour of the resolution because il believed that a very important principle was at
stake. In essence, the issue was whether, in the face of South Africa’s failure to
comply with its substantive obtigations and its disavowal of the Mandate, the
United Nations would assert the responsibilities which it undoubtedly had. In
the resolution those responsibilities were unequivocally affirmed, The situation
Jjustified an act of solidarity on the part of the international community in sup-
port of a resolution incorporating the restatement of the collective view of the
Organization, despite differences of view as to the most appropriate and effec-
tive wording of that resolution as a whole (Dossier item 146; 1454th mtg., paras.
3015-308). The question of implementation remained for study. The representa-
tive of New Zealand regratted that the sub-amendments (o operative paragraph
4, submitted by the Linited States, had not been adopted. The supgested reword-
ing would bave clarificd the meaning of the paragraph and would have under-
lined that South West Africa’s international status remained unaltered by the
termination of the Mandate (para. 309}

54. In his intervention in the general debate on the item, the representative
of New Zealand reviewed the sertes of resolutions which culminated in the adop-
tion of resolution 1541 (XV), which appiied equally to all Trust and Non-Self-
Governing Territorics, not excluding the Non-Self-Governing Territory of
South West Africa. [n the case of South West Africa. the Administering Power
also had specific and explicit obligations towards the international community
which were of more dircct significance than those deriving from the declaratory
resolutions of the General Assembly. The representative of New Zealand also
stated that New Zealand accepted that South Africa had forfeited any morai
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right 10 administer the Territory. New Zealand accepted further that a strong
case could be made out for the termination of the Mandate by the General As-
sembly, In the light of all the factors, New Zealand believed that the question
whether the Assembly could properly regard South Africa as having foricited
the right to continue with the Mandate could be answered affirmatively. This
conclusion could be stated with greater authority if it had the backing of an
advisory op.nion of the Intcrnational Court of Justice. In the future there might
well be a context in which the United Nations felt a cogent need for such corro-
boration. The legal landmarks were, however, already clear, and they Jed to
only onec bread conclusion : the justification for Assembly action lay in the res-
ponsibility it inherited from the League and in South Africa’s failure to fulfil
its obligations under the Mandate (Dossier itemn 141; 1439th mtg., paras. 105,
115, 116, 118).

55. The rzpresentative of the Unired Srates said his delegation’s interpreta-
tion of the resolution was that it was South Africa’s rights which had come o an
end, not the concept of international responsibility itself. This consequence was
derived frora both South Africa’s failure to fulfil its obligations and from its
disavowal of the Bandate {Dossier item [46; 1454th mtg., para. 334). The
United Stalzs had voted for the resolution int its amended form in the belief
that the text did not, in fact, depart from the essential objectives the United
States delegation had in mind in an eartier statement when it had found that,
as regards the status of South West Africa, virtually all the membership, with
very few exceptions, werg in agreement. The representative of the United Statcs
had said that the General Assembly was confronted with a continuing material
breach of obligations incumbent upon the Mandatory Power. South Africa it-
self had disavowed the Mandate. By virtue of the breach of iis obligations and its
own disavovial of the Mandate, South Africa had forfeited all rights to continue
to administer the Territory {Dossier item 141; 143%th mtg., paras. 72, 73).

{tif} Asian and African States

56. The representative of Ching expressed sympathy with the principles and
objectives of the draft resolution. A mandate, a sacred trust of civilization, was
by its very nature a temporary institution. As successor to the League of Na-
tions, the United Nations would be justified in demanding that the Territory of
South West Africa be placed under intermational supervision wisthout delay
{Dossier item 138; 142%9th mig., para. 75

57. The representative of Japan considered that for many years South Africa
had continuously fuiled to mect its obligations as sel forth in the provisions of
the mandate agreement, somge of which were essential for the attainment of the
purposc and goal of the Agreement. The (igneral Assembly, which had been
compelled to consider sericusly the violation by South Africa of its obligations,
was right to proclaim the objective set forth in paragraph 4 of the Afro-Asian
draft resolution, in favour of which the Japanese delegation would vote. He slso
spoke in favour of the establishment of an ad hoc committee for the purpose of
studying the different practical and legal aspects of the problem (Dossier item
1445 145]1st imtg.. paras. 11, 12 and 13). Earlier in the session the representative
of Japan had drawn attention to twe legal points which seemed 1o bim charac-
teristic of the Judgment delivered by the Court on 18 July [966. The Court had
expressed no opinion on most of the substantive questions raised before it by
Ethiopia and Liberia. The Court’s decision made no reference whatever to the
various resolutions of the General Assemibly. The decision therefore did not
affect thosc resolutions which had so often condemned South Africa’s policy in
South West Africa. The legal implications retained their full value. The Court
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neither confirmed nor caacelled its Advisory Opinion of 1930, This Advisory
Opinion retained its full validity. The Judgment of the Court in no way excused
the Republic of South Africa for pursuing its policy in South West Africa. In
the opinion of the Japanese Government, South Africa must begin by immedi-
ately placing the Territory under the international trusteeship system. Moreover,
one could not speak of changing the status of non-self-governing peoples
without reference to the [eclaration on the Granting of Independence to Colo-
nial Countries and Peoplas. Japan firmiy believed that the policy of apartheid
inasmuch as it was detrimental to the well-being and advancement of the popu-
lation, was contrary to the Mandate and to the spirit of the United Nations
Charter. The represeatative of Japan quoted relevant passages of Judge Tanaka’s
dissenting opinicn, and added that the Government of Japan shared a great
many views Judge Tanaka had expressed on the apartheid policy. The issue of
South West Africa invelved fundamenta! principles of international [aw, such as
pacta sant servanda in relation to the mandate agreement, the legat naturc and
scope of human rights, and the legat machinery for the succession of the League
of Nations and the United Nations; many legal points remained undefined by
the highest authorities on international taw. Tt therefore seemed appropriate
to the representative of Japan that the General Assembly or the Security Coun-
cil should ask the International Court of Justice {or an advisory opinion on
several legal matters, e.g., whether the policy of apartheid was contrary {o the
provisions of the Mandatc or to those of Articte 73 of the Charter. In making
this suggestion, Japan had no wish to minimize the imporiance of the political
aspects involved (Dossier item 135; 1419th meg., paras. 139-1813.

58, The representative of Tunisia said that, as the Court had not dealt with
the basic issucs submitted to it, it felf 1o the Assembly’s 101 to seek the best mea-
sures to safeguard the sacred principles of the Charter. The Court did oot
cancel its Judgment of 1952 and the Advisory Opinions of 1950, 1955 and 1956,
The 1966 Judgment of the Court had clearly shown thal it was difficult to settle
the issue in legal terms. For it is a political and colonial problem which calls for a
solution based on the principles of the Charter and on General Assembly reso-
lution 1514 (XV). A whol2 people was threatened with subjugation. The United
Nations could not allow stich a situation to continue. The United Nations should
require the Government of South Africa to relinquish its powers under the
Mandate and the General Assembly should prepare to exercise these powers ii-
self (Dossier item 139; 1431st mtg,, paras. 31, 39, 46, 48, 50). He proposed that
the United Nations should take over the Mandate for as short a period as pos-
sible to enabie ull powers 10 be transferred to the people of South West Africa
(Dossier item 146; 1454th mtg., para. 57},

{iv} Latin American States

59, The representative of Argenting stated that the right of the people of
South West Africa to exercisc frecly their right of seif-determination must be
recognized. The United Nations possessed the necessary powers o lead the
people of South West Africa to independence. The delegation of Argenting was
in full accord with the ultimate objective of draft resolution AJ/L.483 and Adds.
1-3. He welcomed the sugzestion to set up a commitice to study the most appro-
priate means of enabling the United Nations {0 lead the people of South West
Africa to the free exercisz of their right of seif-determination. The commitiee
should be appointed in the course of the present session so that the General As-
sembly could reach a decision before the crd of the session {Dossier itent [40;
1433rd mitg., paras. 107-110).

60. The representative of Brazil expressed a series of reservations in regard to
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the draft resolution A/L.483. He stated that a decision by the General Assembly
to take over the Mandate as called for by the draft resolution, and to assume
direct responsibility for its administration, would be based on doubtful juridical
grounds and, therefore, rather difficult to implement. He heid that the Mandate
had the charucter of & treaty and a treaty couid not be uniaterally revoked unless
there was an express provision for unilateral revocation contained in the text
of the trealy, which was not the present case. Compelence to determine and
modify the international status of South West Africa rested with South Africa,
acting with the consent of the United Nations. The revocation of the Mandate
would leave the Territory a kind of res muifins without any legal status, and con-
scquently vuincrable to conquest or annexation. ‘I'he unilateral institution of a
United Nations administering suthority might be considered a violation of the
principles of the Charter, which admitted only trusteeship. The representative of
Brazt! also pointed out that it was the function of the General Assembly only
to make recommendations; it was the Security Council which could make deci-
sions with cogent efficacy. It was not therefore legitimate for the General As-
sembly to decide to revoke the Mandate (Dossier item 137; 1427th mig., paras.
132, 133). 1t should be noted that the delegation of Brazil became a co-sponsor
of the amendments in document A/L.488, and that at the 1454th meeting the
representative of Brazil voted for those amendments and fer the draft resolu-
tion as a whole {Dossier item 146; [454th mig,, paras. 238, 243, 244).

61. The representative of Chile stated that South Africa had not fulfilled and
had in fact disregarded its obligations under the Mandate, and did not deserve
to continue as a Mandaiory Power. South West Africa had also, he stated, the
inalienable right of self-determination (Dossier itemy 137; 1427th mig., paras.
[56-1603.

62. The position of the delegation of Cuba wuas based on the following prin-
ciples: support of the inalienable rights of the African peopile of the Territory
to immediatz and unresiricted independence; the unhesitating rejection of the
policy of apartheid and colonialist exploitation; allirmation of the right and
duty of the United Nations to protect the right of this people to the full exercise
of its suvercignty and self-determination (Prossier item 146, 1454th mtg., para.
198). In the general debatc on the item, the delegation of Cuba had expressed
itself in support of the resolution to revoke South Africa’s Mandate, but added
that it was in favour of totat and immediate independence for the Territory
(Dossier itern 143; 1449th mtg., para. 52).

63. The representative of Ecrador stated that the final objective to be aimed
at must be the earliest possible attainment by South West Africa of complcle
independence. The measures which the General Assembly may adopt should
include the ravocation of the Mandate conferred on South Africa, on the ground
that if the Ceneral Assembly exercised supervision over the administration of
the Territory, it could not remain indiffcrent or unmoved when it was shown
that the Government of South Africa had not fulfilled the sacred trust which it
regeived frora the international community (Dossier item 140; 1433rd mtg., para,
31

64. The representative of Hairi referred to the obligations incumibent on a
Mandatory Powcer under the international mandates system. These obligations
South Africa had not fulfilled. Ever since 1946 South Africa had beea the only
country administering a Mandate which had refused to cbserve the require-
ments of the Mandate, under which it was bound to submit an account of its
administration. The delegation of Haiti would support any Jdecision the General
Assembly rmght take to free South West Africa (Dossier item 135; 1419th mig.,
paras. 206, 213, 219
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65. The representative of Perw stated that the position taken by South Africa
obliged the United Natioas to condemn South Africa and to revoke its Mandate
over South West Africa. The United Nations must exercise its right, and its
daty, to lead all peoples which had not yer attained independence towards
complete and fruitful sovereignty (Dossier item 1417 1439th mitg., paras. 67, 70).

66. The representulive of Verezacla stated that South Africa had failed to
fulfil its obligations with respect 10 the administration of the mandated Ter-
ritory, Consequently, and in view of the fact that the repeated efforts of various
United Nations bodies had not had the slightest result, the United Nations
must lake over the Mandate and assume direct responsibility for the adminis-
tration of the Territory (Dossicr itern 139; 1431st mtg., para. [40).

{c} Deleyations which chstained in the vore
(i} France

67. In his intervention in the general debate on the item, the representative
of France said, farer alia., that with cach year that passed one saw in one form
or another an aggravation of racial discrimination in South West Africa that
was conlrary 10 the United Nations Charter, contrary to the Universal Declara-
tion of Human Rights, and contrary to the unammous will of the Assembly
{Dossier itern [41; 1439th mtg., para. 143}. The French delegation considered
that the international obtigations contracted by the South African Government
when it was entrusted with the Mandatc were not extinguished with the dis-
solution of the [eague of Nations. If, as South Africa claimed, the Mandate
had ceased to exist, South Africa would be deprived of all legal foundation for
execrcising its authority, for it would have no justification for keeping its rights
arising out of the Mandate while at the same tinme repudiating obligations deriv-
ing from the samgc source. Consequently, for the French dclegation, the inter-
national status of South West Africa was still the same as before the dissolution
of the League of Nations. The United Nattons could and must exercise the
supervisory functions formerly entrusted 1o the League of Natjons {para. 144).
The French delegation eould only reaffirm its total opposition to the principles
applied by the Government of South Africa by extending to the Territory of
South West Africa its policy of apariheid. The South African Government had
manifestly failed in thal. fundamental obligalion to which it had subscribed
under the terms of the Mandaic. The French delegation was also firmiy attached
tor the right of all peoplss to self-determination {paras. 1435-147}.

68. In explaining his vote at the 1454th meeting (Dossier item [46), the re-
presentative of France cipressed his delegation’s opinion that the international
status of South West Africa was still in force, that South Africa had disregarded
its fundamental ohligations under the Mandate by extending its policy of apars-
held 1o that Territory, and that the essential aim of the United Nations should
be to cnable the population of South West Africa to determine for itsclf its
future and thus (o accede to independence, The French delegation stated that in
maintaining these views, it had approved at least paragraphs 2, 3 and 7 of the
draft resolution in its amended form, i.¢., the reaffirmation that South West
Africa was a territory having international status and that it should maintain
this status until it achieved independence; the declaration that South Africa had
failed to fulfi! its obligations in respect of the administration of the Mandated
Territory and cnsure the moral and material well-being and security of the
indigenous inhabitants of South West Africa, and has, in fact, disavowed the
Mandate; and the call upon the Government of South Africa forthwith to
refrain and desist from any action, constitutional, administrative, political or
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otherwise, which would in any manner whatsoever aller or tend to atter the
present international status of South West Africa. The views which led the
French delegation to abstain in the vote did not relate to the basic findings of
fact and of law, but related to the legal validity of the method proposed for
putling an end to the policy of South Africa in South West Africa. The French
delegation stated that the question as to which United Nations bodies would
have competence to effect the revocation of the Mandate had not been suffi-
ciently considered. It did not see the justification for the Uniled Nations itself
assuming the administration of the Territory (Dossier item 141 143%th mig,.,
paras. 143-156). France’s dissent related to the wisdom of having South West
Africa administered by the United Nations. Although the French dclegation
had stated that it did not exclude the withdrawal of the Mandate, it could not
agree with the manner in which the withdrawal had been decided upon. The
French delegation also mentioned its disagreement with General Assembly
resolution 1514 {XV). It considered that the very special case of South West
Africa had nothing to gain from being linked with 2 generai and guestionable
text of this kind (Dossier itgm 146; 1454th mtg., paras. 326-330).

{ii) United Kingdom

69. The representative of the United Kingdom stated at the 1448th meeting
that certain conclusions were absolutely clear: that the 1950 Advisory Opinion
stood; that the South African Government's contention that the advisory
opinions had besn over-ruled had completely failed; South West Africa had
been and was a territory under international Mandate; South Alrica had the
international obligations stated in Article 22 of the Covenant. The provisions
for international accountability 1ay at the heart of the mandates system {paras.
33.38). By word and by action the South African Government had clearly dem-
unstrated its undeviating determination to deny and repudiate essential obli-
gations incumbent upon it under the Mandate. By repudiating these obligations,
so clearly affirmed by the International Court of Justice, it had, in effect, forfcit-
ed its title to administer the Mandate. The South African Government could
not deny its essential obligations under the Mandate without forfeiting what-
ever rights it might have had in regard to the administration of the Mandatc.
It no longer had the right to carry the sacred trust conferred upon it. These, in
the view of tho representative of the United Kingdom, were conclusions about
which one need have no doub: whatsoever {paras, 41-43}.

70, The represcntative of the United Kingdom pointed 1o a number of legal
questions affecting the future of the Territory, on which the Assembly had no
guitdance from the Court. His delegation did not wish that the Tast word of the
Court on this greal issue should be the Judgment of July 1966 It seemed highly
desirable to demonsirate to the worid and to the South African Government in
particular that the Judgment by the Court given in July 1966 was in no way a
victory or justification or vindication for the South African Government. The
¢lear conslusions which the Assemnbly must reach from a study of the legal und
factual aspects of the question of South West Africa must be that by its disa-
vowal of its obligations under the Mandate. in particular by its breach of the
requirements of international accountability, the South African Government
had forfeited the right to administer the Mandate (paras. 45-49). After referring
to what he had said in the Special Political Committee (472nd meeling} on
i Decernber 1965 on the issuc of apartheid generally, the representative of the
United Kingdom came again 1o the main question which he wished to put to
the Assembly—that South Africa had forfeited the right to administer the
Mandate (paras. 50-53), The United Kingdom coutd not accept the legal ar-
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guments put forward by the representatives of South Africa in the debate; it
certainly could not accept their defence of their racial policies. Even miore
strongly, the United Kingdom reiected the application of those policies to a
country which was an international responsibility (para. 57). He concluded that
metheds and means must be found to enable all the peopie of South West
Alfrica to proceed to fresdom and true seff-determination (Dossier item 142;
1448th mtg., paras. 33-58).

71. At the 1454th meeting, the representative of the United Kingdom ex-
pressed 2 number of reservations with respect to the resolution. These reser-
vations related to the last paragraph of the Preamble. He believed that it would
be at Jeast unwise to use the words “including the right to revert to itself the
administration of the Mandated Territory™, & clause which the delegation
regarded as doubtful in law. [t had throughout been the United Kingdom’s
conteation that the Asseinbly should not at that stage do more than state that
the rights of the South African Government under (he Mandate had termi-
nated. That was a finding which the United Kingdom clained to be right in
view of the failure of the South African Government to fullil its international
obligations. The representative felt that the General Assembly shouid unite in a
formal declaration that the South African Government’s rights under the Man-
date had terminated as a tesult of ity failure to comply with its obligations under
the Mandate {Dossier item 146; [454th mig., paras. 72-77).

72. It wus made ¢lear in the statements of the United Kingdom delegation
that its dissent which led it to abstain in the vote on the draft resolution, did
not relate 1o the findings of the violation of its obligations by South Africa and
the consequence following from them, ie., the termination of the Mandate,
but to the technical and legal aspeets of the steps to be taken subscquently,

(d) Delegarions which vored against the draft reseifution AIL483 and Add. 1-3
and the quieadments in document AL 488

(i} Portugal

73, The representative of Portugal said that the resolution approved by the
General Assembly had failed o take into consideration very pertinent and
important juridical aspezts of the question. In his opinion the international
status of the Territory could be modified only by agreement between both
parties to the contractual relationship, i.e., South Africa and the organization
that created the Mandate, Neither party could alter the presesit status of the
Territory withont the concurrence of the other. The resclution went clearly
bevongd the competence of the General Assembly as dcfined in the Charter.
Under the Charter the Security Council alone would appear to be the decision-
making organ of the United Nations while the General Assembly could make
only recommendations. I'rom that point of view again it did not seem legitimate
for the General Assembly to take a decision to consider the Mandate as ter-
minating and South Africa as having no right to administer South West Africa.
On the other hand, the Security Council itself could take up this question only
if there were an actual or impending breach of, or threal (o, international peace
and security. Since this was not the case, it was difficult for the delcgation of
Portugal to understand how the Security Council could take up the matter
{Dossier item [46; [454th mig., paras. 285, 286, 288).

{ii) South Africa

74, No attempt has been made to summarize in the present statement the
arguments submittted to ihe General Asscmbly at its Twenty-first Session by the
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delegation of the Republic of South Africa. References to the contributions to the
debatc of the South African delegation, to the speeches made by it in exercise of
the right of reply and to the statement madc in explanation of vote are given in
paragraph 20 7.

Nor does the present paper summarize the comprehensive stafements made
in reply to tae South African interventions by the delegations of Ethiopia
(Dossier item 139; 14315t mtg., paras. 270 ¢/ seq.), Liberia {Dossier item [40;
1433rd mig., paras. 112 ez seq.) and the Philippines (Dossier ftem 141; [439th
mig., paras. 280 ¢¢ seq.).

75. Reference is also made 10 the statements made before the presentation
of draft resolution A/1.483 at the [4141h meeting by Ethiopia, Liberia, Pakistan
and Guinea, and at the 14[7th meeling by South Africa, India and Tanzania.

General Observations on Resolution 2145 ( XX1)

76. As has already been noted, resolution 2145 (XXI) was adopted by 114
votes to 2 with 3 abstentions. (At that time the United Nations had 121 Mem-
bers.} Not only the sponsors of the draft resolution and of the Latin American
amendments, but also the other members of the General Assembly {apart from
South Africa and Portugal) supported the substantive provisions of the reso-
lution, namely;

(1) the reaffirmation of the right of the people of South West Africa to self-
determination;

(2) the reaffirmation of South West Africa’s intcrnational status;

(3) the declaration that South Africa had failed to fulfil its obligations and had,
in fact, disavowed the Mandate:

(4) that the Mandate was lerminated and that South Africa had no other right
te administer the Territory.

77. Onc of the abstaining delegations {France) expressly supported para-
graphs 2, 3 and 7 of resolution 2145 {(XXI). The difference of opinion between
that delegation and the 114 delegations who voted in favour of the resolution
did not relate to the basic findings of fact and of law, but 1o the method proposed
for putting an end to the policy of South Africa in South West Africa. That
delegation also mentioned its disagreement with General Assembly resolution
1514 (XV}. It considered that the very special case of South West Africa had
nothing to gain from being hinked with & general and guestionable text of this
kind.

78. The dissent of another of the three abstaining delegations (United King-
dorm} did not relate to the findings that South Africa had violated its obligations
under the Mandate and to the consequence following from this finding, te.,
the termination of thc Mandate. The United Kingdom delegation stated that
these conclusions, iwfer alia, were absolutely clear: that the 1950 Advisory
Opinion stood; that South West Africa was (i.e., in 1966) a territory under
international Mandate; that by word and by action the South African Govern-
ment demonstrated its undeviating determination to deny and fo repudiate
essential obligations incumbent upon it; that #t had forfeited its title to ad-
minisler the Mandate.

1 A summary of a comprehensive written statement of the Fereign Minister of
South Africa will be found in para. 275 below.



WRITTEN STATEMENT €F THE SECRETARY-GENERAL 147

II. PROCEEDINGS OF THE AD Hoc COMMITTFE FOR SOUTH WEST AFRICA ESTAB-
LISHED 8y REsoLOTION 2145 (XXI) oF TIE GENERAL ASSEMBLY

79. The General Assembly in resclution 2145 {XXT)} on the Question of
South West Africa established the Ad Hoc Commitice Tor South West Africa,
composed of 14 States Members of the United Nations 1o be designated by the
President of the General Assembly. The members of the Committee as desig-
nated by the President of the General Assembly were Canada, Chile, Czecho-
slovakia, Ethiopia, Finlaad, aiy, Japan, Mexico, Nigeria, Pakistan, Scnegal,
the Union of Soviet Socialist Republics, the United Arab Republic and the
United States of Americe,

80. The purpose of the Commitlee was to recommend practical means by
which South West Africa should be administered, so as to enable the people of
the Territory to exercise the right of self-determination and to achieve inde-
pendence. The Committce was to report to the General Assembly at a special
session of the Assembly,

$1. The Committee mct between 17 January and 31 March 1967, The report
of the Committee was submitted to the Fifth Special Session of the General
Assembly, 21 April-13 June 1967 {Dossier item 185%; A/6640).

82. The members of the Commiitee were agreed on the aim which the Com-
mitiee was to pursue. There were diflerences of view, however, as to the nature
of the action which the Uinited Nations might take and the extent of ifs capa-
bilities.

Proposals Swbmitted to the Ad Hoe Commitree

83. Three principal proposals were examined by the Commitiee: a proposal
submitted by the delegations of Ethiopia, Nigeria, Senegal and the United
Arab Republic (AJAC.129/1L.3 and 1..9); a proposal by the delegations of Chile
and Mexico {(AJAC.129/L.7); and a proposal by the delegations of Canads,
Itaiy and the United States of America {AJAC129/L.6) (Dossier item 185;
Af6640: for AJAC.129/1..3 and L.5, see paras. 45, 8] and 82; for AJAC.129/L.7,
see para. 93; for AJAC 129/L.6, sce para. 84).

{a} Proposal hy Ethiopia, Nigeriu, Senegal and the United Arab Republic.

84. The proposal submitted by the delegations of Ethiopia, Nigeria, Sencgal
and the United Arab Republic was fully endorsed by the delegation of Pakistan
which stated that it wished to associate itself formally with those proposals as a
co-sponsor (Dossier item 185; A/6640, para. 99). The proposal was favourad
by the representative of Fifand (Dossier item 185; AJ6640, para. 66), and had
(0 a very large extent the support of the representatives of Crzechosfovakia
{Dossier item 185; Aj6641), para. 103} and the &/SSR (Dossier item 185; Aj6640,
para. 117}

8§5. The proposal contained provisions for the creation by the General
Assermnbly of an organ to be called the United Nations Council for Sonth West
Africa, and for the appointment of a United Nations Commissioner for South
West Africa.

£6. The terms of refer:nce of the Council were to include the task of tuking
over the administration of the Territory, ensuring the withdrawal of South
African police and military forees, and their replacement by United Nations
Taw enforcement personnel. The Council was 10 be based in South West Africa
and to be responsible for the maintenance of taw and order.

87. The proposal alsc recommended that the General Assembly should
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declare South Africa’s continued presence in South West Africa, and any action
by South Africa which frustrated or obstructed the task of the Council, as an
act of ageression against the people and the territorial integrity of South West
Africa, and a Aagrant defiance of the authority of the United Nations.

{b) Preposal by Chile and Mexico

88 The proposal submitted by the delegations of Chile and Mexico was
supported by the delegation of Japan {Dossicr item 183; Af6640, para. 98).

89, The proposal also contained provision for the establishment by the
General Assembly of a United Nations Council for South West Africa, and for
the designation of 1 United Nations Comumissioner for South West Africa.

0. The Council was to assumc full responsibility for the administration of
South West Africa. It was also {0 take the necessary steps 10 establish a con-
stiluent asscinbly charged with drawing up an independence conslitution for the
Territory. The Council was (o enter immediately into contact with the authori-
ties of South Africa in order to lay down procedures for the transfer of the
Territory with the least possible upheaval.

{¢} Proposal by Canada, {taly and the United States

91. The proposal submitted by the delegations of Canada, Italy and the
United States contained a provision in terms of which the Commitlee, consider-
ing that by resolution 2145 {XXI) the General Assembly had, surer afia, declared
that the Government of South Africa had lost the right to administer South
West Africa and that the Territory had come under the direct responsibility of
the United Nations, would recommend 1o the Fifth Special Session of the
General Assambly, inter alia, the appeointment of a Special Representative for
South West Africa and a United Nations Councit for South West Africa.

92. The mandate of the Special Representative was to include the duty *to
cstablish all contacts that he may deem necessary™ and the duty “to determine
the necessary conditions that will enable South West Africa to achieve seli-
determination and independence™.

93. The gist of the three-Power proposal was explained to be that the Ter-
ritory was 10 be administered by the people of South West Africa themselves
and any forrn of direct alien administration should be ruled out.

94, The three delegations were of the opinion that the United Nations had
to exhaust all other means to realize the purposes of resolution 2145 (XXI}
before consideting coercive measures. They considered the requirement, in
thetr proposals, that the Special Representative should “establish all contacts
that he may deern necessary™ to be an essential element in his terms of reference
(Dossier item 185; A/6640, paras. 85 to 92).

Transmission of the Three Proposals to the General Assembly

95. None of the three proposals obiained majority support and the Ad Hoc
Committee decided to transmit to the General Assembly the three proposals
submitted to the Commitice by the three groups of its member delegations
(Statement of the Rapporteur of the Ad Hoc Commitice at the [503rd meeting
of the General Assembly (Fifth Special Session))} (Dossier item 166, para. 5.

The Propositions Underiving All Three Proposals

§6. It will be noted that while the three proposals differed as to the practical
action to be taken by the General Assembly at thal stage, they all procecded
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from the basic propositions recited, inter alia, in the prcamble of the joint
proposal by Canada, Italy and the United States, that the Government of South
Africa had lost the right to administer South West Africa; that the Territory
had come under the direct responsibility of the United Nations; that in these cir-
cumstances the United Nations must discharge its responsibility with respect to
South West Africa. The preamble also referred to the reaffirmation that the
peaple of South West Africa had the inalienable right to sclf-determination,
freedom and independenye.

Diffecences of View on Practical Action

97. The proposal by Fthiopia, Nigeria, Senegal and the United Arab Republic
placed special emphasis on the need for an interimt United Nations administra-
tion which should last only as long as was necessary for organizing elections and
forming a responsible government {Dossier item 185; Af6640, para. 46).

98. The proposal of Chile and Mexico suggested that the Council for South
West Africa, infer ufia, negotiate the actual transfer of the Territory with the
authorities of the Republic of South Africa {Dossier item 185; A/6640, para. 95}

89, The proposal by Canada, Italy and the United States contained a recom-
mendation that the steps listed therein “be taken to enable the people of South
West Africa to govern the Territory themselves on the basis of unified represen-
tative government and sclf-determination’ (Dossier item [85; /A[6640, para. 84).
The USSR {Dossier iten1 185; A/6640, para. 68), and Czechosiuvkia (Dossier
itemn 185; AJ6640, para. 76) favoured the immediate granting of independence
to the people of South Vest Africa.

Subjects on Which Unanimity of View Existed in the Ad Hoc Commitiee

100. The differences of view concerning the best possible approach to prac-
tical action notwithstancling, there was unanimity among the members of the
Ad Hoc Committee that South Africa’s Mandatc had been terminaied and that
steps enabling the peoph: of South West Africa to exercise their right to self-
determination must be taken. In the words of one delegation (the United
States of America, Dossier item 1853 A/6640, para, 110}, all the members of the
Committee were aware of the presence in South West Africa of an adminis-
tration which was without legal authority and of which the overwheiming
majority of member Staies disapproved. There was agreement that the South
African presence in Scuth West Africa was illegal. There was no agreement on
the measures 10 remove it.

L01. This view that South Africa had no title to be in South West Africa and
to administer it was also expressed in connection with the incident recorded in
the following paragraph.

102. At its fifteenth meeting the Ad Hoc Committee was informed thal the
Government of South Africa claimed to be offering the people of a section of
South West Africa, Ovanboland, the epportunity of gaining self-government.
Following statements on this guestion made by the representatives of Mexico,
Chile, the USSR, Japan, Czechoslovakia, the United States, Ethiopia, Pakistan
and Canada, the Chairman of the A4 Hoc Committee noted that the statements
made on the subject confirmed that the Committee unanimously endorsed the
view that the proposal of the South African Goverament with regard to Gvam-
boland was coutrary to Gieneral Assembly resolution 2145 (XXI) and was there-
fore illegal (Dassier item 185 AJ6640, paras. 124-127).
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111, PROCEEDINGS OF THE FIFTII SPECIAL SESSION OF THE (JENERAL ASSEMBLY
WHICH LED T¢ THE ADOPTION Of RESOLUTION 2248 (S-V} or 19 May 1967

103. The Fifth Special Session of (he General Assembly convened on 21
April 1967 and discussed the “Question of South West Africa™ at its 1503rd
through 1518th plenary meetings {Dossier items 166-181).

104. As was noted in section IT of Lhe present review, the General Assembly,
n resolution 2145 (XXI), paragraph 6, created the Ad Hoc Committee for
South West Africa to recommend practical means by which South West Africa
should be administered, and 1o repourt to the General Assembly at a special
session no later than April 1967.

Daocuments before the General Assembly in Connection with the Iremn
Report of the Ad Hoc Conmumittee for South West Africe

1(5. The Generai Assembiy had before it the report of the 4d Hoc Commitiee
for South West Africa contaiming three proposals and an informal suggestion
transmitted without recommendation afier consideration by the 4d Hoe Com-
mittee {Dossier itern 185; A/6640).

Draft resolutions
Draft reselution A}L.516{Rev. 1.

106. At the [306th plenary meeting the reprasentative of Nigeria introduced
document AJL.S16 and Add. I-3, a 58-Power draft resolution recommending
the establishment in the Territory of a United Nations Council for South West
Alrica to administer South West Africa (Dossieritem 169; 1506th mtg., pp. 2-17:
Dossier item 185; A/L.516 and Add. 1-3).

107, The representative of Nigenia in intreducing the draft resolution stated
that preambular paragraph 3 reaffirmed resoiution 2145 {(XX[) by which the
Generzl Assembly terminated the Mandate exercised by South Africa and
decided that South Africa had no other right to administer the Territory of
South West Africa; that preambular paragraph 4 recorded the General As-
sembly's assumption of direct responsibility for the Territory of South West
Africa in accordance with resolution 2145 {XXI}; and that preambular para-
graph 3 recognized the General Assembly’s consequential responsibility to
effect its obligations by taking practical steps to transfer power to the people of
South West Africa. The representative of Nigeria stated ““We cannot think of
any member State of this Organization taking exception 10 any of these para-
graphs . . " {Dossicr item 169; 1506th mtg., p. 6).

[08. A revised draft resolution A/L.516/Rev. 1, co-sponsored by 79 members,
was introduced by the representative of Nigeria at the 1516th plenary mecting
following consultations {Dossier items 185 and 189; AfL.516/Rev. 1. Dossier
itemy 179, 1516th mtg.}.

109. The draft resolution AJL.S16/Rev. | represented an accommodalion
between the Afro-Asian text {A/L.516 and Add. [-3) and several Latin Ameri-
can suggestions propounded initially by Chile and Mexico in the Ad Ffoc Com-
mittee. [n presenting this revised text recommending, inrer afia, the establish-
ment of a United Nations Council on South West Africa to administer directly
the Terrttory of South West Africa, the representative of Nigeria stated: “Our
starting point is resolution 2145 (XXI). and if we are able 10 accommodate
any suggestion [or amendment it is necessary that whoever proposes that sug-
gestion be clearly operating upon the understanding not only that resolution
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2145 (XXI) exists but also that it exists 1o be implemented™ (Dossier item 179;
1516th mitg., pp. 3-32),

Draft resolution AJLSE7

[10. At the {507th plenary meeting the representative of Saudi Arabia
introduced draft resolution AJL.517 providing for the appointment of Co-
Administrators to administer South West Africa together with South Afiica on
an interim basis pending the functioning of the United Nations Council for
South Waest Africa (Dossier item 170; 1507th mig., paras, 109-129: Dossicr
itern 185; A/L.517), Draft resolution A;1..517 was never put to the vote: it was
“suspended” at the request of the author (Dossier item 179; 15[6th mig., p. 31}

Advption of Resotution 2248 {§-V

111. The General Assembiy at its 1518th mecting adopted the draft resolution
AJL.516/Rev. [ as resolution 2248 {8-V}. There were 85 votes in favour and 2
against, with 30 abstentions:

In faveur: lamalra, Japan, Jordan, Kenya, Kuwait, Laos, Lebanon,
Liberia, Libya, Madagascar, Mzlaysia, Mali, Mauritania, Mexico, Morog-
vo, Nepal, Nicaragua, Niger, Nigeria, Pakistan, Panama, Paraguay, Peru,
Philippines, Rwanda, Saudi Arabia, Senegal, Sierra Leone, Singapore,
Somalia. Spain, Sudan, Syria, Thailand, Togo, Trinidad and Tobago,
Tunisia, Turkey, Ugznda, United Arab Republic, United Republic of
‘Tanzania, Upper Volta, Uruguay, Yenezuela, Yemen, Yugoslavia, Zambia,
Afghanistan, Algeria. Argentina. Barbados, Bohvia, Brazil, Burma,
Burundi, Cambodia, Cameroon, Ceniral African Republic, Ceylon, Chad,
Chile, China, Colomtia, Congo {Brazzawile), Congo {Democratic Repub-
lic of), Costa Rica, Cyprus, Dzhamey, Ecaador, El Salvador, Ethiopia,
Gabon, Ghana, Greeve, Guatemala, Guinea, Guyvana, Haiti, Honduras,
India, Indonesia, Iran, Iraq, Tsrael, Ivory Coast.

Against: Portugal, South Africa.

Abstaining: Luxembourg., Malawi, Malta, Mongolia, Netherlands, New
Zealand, Norway, Poland, Romania, Sweden, Ukramian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United Kingdem of Great
Britainand Northern Ireland, United States of America, Auvstralia, Austria,
Belgium, Botswana, Bulgaria, Byelorussian Soviet Socialist Republic,
Canada, Cuba, Czechoslovakia, Deamark, Finland, France, Hungary,
Iceland. Ireland, Ttaly (Dossicr item 18[; 1518th mig., pp. 6-1().

Statemenis in the General Debate and Explanations of Vote

Statements by co-sponsors of draft resolution AJL316{ Rev. }

112. The co-sponsors of draft resolution A/L.516/Rev. 1 belicved that the
Fifth Special Session had been convenad to implement resolution 2145 (XXT);
and that resolution 2145 {XXI) was the point from which the Fifth Specizal
Scssion must proceed. Some of the co-sponsors referred expressly and ap-
provingly 1o certain principles in resolution 2145 (XX1). The representative
of Fthiopia observed that if the Gencral Assembly was to be consistent with
itself its debate at the fifth special session would have to proceed within the
sole context of reselution 2145 (XXI) and in the light of the report of the Ad
Floc Committee on South West Africa. Having decided to terminate the
Mandate and to assume direct responsibility for advancing South West Africa
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to independence, the General Asscmbly was obliged to create effective machinery
for implementing its decisions {Dossier item 166; 1503rd mtg., paras. 20,
65-66). The represcatatives of Frinidad and Tobago, Kuwait and Yemen agreed
that the Assembly was not convened to reopen discussion of the merits of
Scuth Africa’s case with respect to the Mandate, but to discuss practical
alternatives for implementing resolution 2145 {(XXI) and to examine the
report of the Ad Foc Committec (Dossier item 168; 1505th mig., p. 36: Dosster
itern 171; [508th mtg., para. 64: Dossier item 173; 1510th mg., p. 71). The
detegation of Thailand considered the terras of resoiution 2145 (X X[} irrevocable
and non-niegotiable and believed the question of South West Africa must
proceed “from reaffirmation of Assembly resolution 2145 (XXI} to translation
of the provisions in that resolution into concrete and practical action™ {Dossier
item 173; 1510th mtg., pp. 77-78).

113, The representative ol Somalia referred to the most important matter
on which there was general concurrence: *“the fact that all members recognized
that there is no going back on the provisions of General Assembly resolution
2145 (XX1), which terminaied the right of South Africa to administer South
Waest Africa and which placed the Territory under the divect responsibility of
the United Nations {Dossier item 169; [506th mig., p. 27). The representative
of Jamaica considered the Assembly’s point of departure “the international
status of Sonth West Africa, which is now under the direct responsibitity of
the United Nations™ (Dossier iterm 171; [508th mig., para. 28). The represen-
tative of Aepal emphasized that the Assembly had adopted a decision {reselu-
tion 2145 (XXI} on certain “basic and fundamental” principles, rcopening
of the debate upon which would be impermissible. Tt is the understanding of
my delegation that these principles are (1} the Mandate conferred on the
British Government to be exercised on its behalf by the South African Govern-
ment is terminated; (2) the Government of South Africa has no other right te
administer the Territory; and {3} South West Africa comes under the direct
responsibility of the United Nations, and this responsibility must be dis-
charged” (Dossier item 173; 1510th mtg., pp. 83-85). The representative of the
United Arab Republic belicved the first step in the direction of enabling the
people of South West Africa to exercise sclf-detcrmination and to achieve
independence had been taken by the General Assembly when it terminated
the Mandate. “What should logically follow ts how best we can ensure the
transfer of power 1o the people of South West Africa.” “What we are called
upon to do is to follow up resolution 2145 (XX} and siep forward™ (Dossier
item 171; 1508th mtg., paras. 16-17). The representative of Tarcania referred
to the assumption by the Asscmbly of responsibility for South West Africa,
and called upon the Assembly 1o implenent its obligation {o transfer all powers
to the people of the Territory, in accordance with the Declaration on the
Granting of Independence to Colonial Countries and Peoples and resolution
2145 (XX (Dossier item 172; 1509th mig., p. 22). The representative of Jrag
emphasized that the Assembly at the curremt special session was obliged to
concentrale on a single issue—lhe administration of South West Africa by
the Unitec Nations with a view towards preparing the people of the Territory
for seif-deverminaticn and independence {Dossier itemt 176; 1513tk mtg., p. 61).
The representative of Chile observed: “The basic declarations of the United
Nations—that the Mandate has terminated, that the United Nations assumes
direct responsibility over the Territary, that the objective of the United Nations
is to lead the Territory to self-determination and independence—are immutable
and irreversible. That is why we believe that the comman denominator, from
which no aroposal can depart, is still the strict framework of resolution 2143
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(XXI1)" (Dossier item 167, 1504th mtg., pp. 53-55). The represcntative of
Liberia also considered irrevocable the Assembly's decision 1o revoke South
Africa’s right to administer South West Africa and to assume direct respon-
sibility for the Territory {Crossier item 178; 1515th mtg., para. 42).

114, The reprosentative of Burma argued that cven those Members which
had abstained in the voting upon resolution 2145 (XXI) shared the views of
the overwhelming majority, namely that the Government of South Africa had
breached its obligations under the sacred trust and had thus forfeited its right
to administer the Mandate (Dossier item 175; 15312th mtg., para. 97). The
detegation of Barbades stated that it would have voted in favour of resolution
2145 (XXI) had it acceded to independence and been represented in the
General Assembly at the time of the adoption of that resolution (Dossier
item 168; [505th mtg., p. 21}

115. The following co-sponsors proceeded from the basic propoesilion that
South Africa’s Mandate had terminated, that South Africa Bad no other right
to administer South West Africa and that the United Nations had assumed
direct responsibility for the Territory. They considered the implementation of
resolution 2145 (XXI), not the substance of that resotution, the proper subject
for discussion at the fifth special session: Guinea (Dossier item 1665 1503rd
mtg., para. 92). Senegal (Dossier item 172; [509th mtg., p. 41}, Kenpa (Dossier
item [69; [506th mig., p. 16), Conge ( Democratic Republic of} (Dossier item
176; 1513th mtg., p. 3}, Gupanas {Dossier item 174; 1511th mtg., pp. 47-53),
Urnguay (Dosster item 176; 1515th mtg., paras. 56-113), Yugeslovia {Dossier
item 172 150%th mig., pp. 56-66}, Iran {Dossier item 173; 1510th mtg., pp. 2-10),
Turkey {dossier item 173; 1510th mig., pp. 71-75), Conge (Brazzaville} (Dossier
ilem 173; 1510th mig., pp. 27-40) fvory Coast (Dossier item 174; 151 [1th mig.,
pp. 32-40), Sierra Leeone {Dossicr item 174; 1Slith mig.. pp. 77-86), Chad
(Dossier item 175; 1512th mig.. paras. 124-135), Rwande (Dossier item 176;
1513th mtg., pp. 51-57), Syrig (Dossier itam 178; 1515th mig., paras, 116-129),
Phifippines (Dossier itern 175; 1512th mig., paras. 26-37), India (Dossier
item 175: 1512th mtg., paras. 3852}, Afghanistan (Dossier item [78; 1513th
mtg., paras. 66-94}. Burundi (Dossier item 176; 1508th mtg., pp. 13-15), Libya
(Dossicr item 176; 1S13th mig., pp. 21-26), Ceylon (Dossier item 177; 1314th
mig., paras. 19-27), Ghana (Dossier item 172; 1505th mig., pp. 13-15}, Upper
Volta (Dossier item 173; 1510th mtg., pp. 21-26), Lganda (Dossicr item 173;
1510th mtg., pp. 37-45), Mauritania {Dossicr item [70; 1507th mtg., p. 26),
Cameroon {Dossier item 175; 1512th mig., paras. 104-123), Cenwral African
Republic {Dossier item 1763 1513th mea., pp. 37-50), Sudan (Dossicr item 177;
1514th mig., paras. 95-114), fadonesia (Dossier item 174; 151 1th mtg,, pp. 71-
77, Cypras (Dossicr item 177; 1514th mtg,, paras. 54-81), Niger {Dossler item
172; 1505th mtg,, pp. 66-77).

Statements by delegations whick vored in favour of but did not co-sponser draft
resofution AfL.516{Rey. ¢

116. The representative of Sawdi Arabia stated that draft resolution A/L.317
“mentioned nothing about the Mandalte, because we decided at the tast session
that South Africa had forleited its right to the Mandate” {Dossier item 170;
1507th mtg., para. 110). The delegation of Japan stressed its support for
resolution 2145 (XXI). “The termination of the Mandate and of the right
of the Government of South Africa to continuc (o administer the Territory
of South West Africa or to exercise any control over its inhabitants can no
longer possibly be called into question by anyone™ {Dassier item 175; 1512th
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mitg., para. 58). The representative of Spain believed the filth special session
must proceed strictly within the context of resolution 2[45 (XX]1) and in the
tight of the report of the 4d Hoc Committee on South Wesl Africa (Dossier
item 180 t517th mtg., p. 370

117. The following delegations also emphasized that the fifth special session
had been convoked to implement resolution 2[45 (XXI), not to discuss the
merits or shortcomings of that resolution: Mali (Dossier item 173; 1510th mig.,
p. 463, China (Dossier item 177, 1514th mtg., paras. 82-94), Israel (Dossier
item 178; 1515th mtg., paras. 1-9), Greece (Dossier item 181; 1518th mig.,
pp. 47-50).

Starements by permanent members of the Security Councif abstaining in the vote
upon draft resolution AJL.516{Rev, |

118. The representative of France siated that South Alfrica had “reneged
on the obligations imposed upon it by the Mandate with respect 1o ensuring
the material and moral weli-being as well as the social progress of the inhabitants
of South West Africa”. He believed the probiem “confronting the Assembly
is not so much that of guarantecing the administration of the Territory during
a transitional period, as it is that of determining the ways and means by which
the population of South West Africa will be able, if it so desires, to accede to
independence” (Dossier item 173; 1510th mig., pp. 58-61).

119. The delegation of the £A5SR endorsed the informal suggestion it had
made in the Ad Hec Committee on South West Alrica, including support for
the immed ate independence of the people of South West Africa {Dossier item
167; 1504th mig., pp. 46-47).

120. The delegation of the United Kingdom reaffirmed its conclusion “that
the South African Government had forfeited the right 10 administer the
Mandate over South West Africa™ and restated its support for the self-deter-
mination of the people of Scuth West Africa and the correctness of the 1950,
1955 and 1956 Advisory Opinions of the International Court of Justice, The
representazive of the United Kingdom repeated that his delegation had been
unable to vote for resolution 2145 (XXI} for & number of reasons. “We had
and still have doubts on several legal issues.” “*Moreover, we were convinced
that the terms of reference of the Ad Hee Committee should not have boen
confined and restricted as they were but should have been widened to allow
and require the Committee to consider all aspects of the future course to be
followed by the United Nations, with the agreed object of self-determination
and independence for all the people of the Terrilory.” The representative of
the United Kingdom conclfuded that his delegation had been prepared to
support the proposal submitted to the Ad Hoc Committee by Italy, Canada
and the United States, but could not endorse the alicrnative propesais before
the General Assembly for they were not based upon broad agreement and could
only raise {alse hopes {Dossier item 167; 1504th mig., pp. 62-63, 68-70: Dossier
item 181; .518th mtg., pp. 11-12),

12}, The representative of the Unired Stares reaffirmed his delegation’s
support for resolution 2145 {(XXI} which “contains the basic agreed position
of the United Nations’ on the question of South West Africa and which “'is our
anchor™. The representative “proposed not to step backward from resolution
2145 (XX1). but to find ways within the capacity of the United Nations to put
it into practical effect”™ (Dossier item 168; 1505lh mlg., pp. 2-6, 8-10: Dossicr
item 181; I1518th mig., pp. 51-32).
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Statements by Western European and other States {vther than permanent
members of the Security Council) abstaining in the vote upon draft resolution
AjL.516{Rev. [

122, The abstaining members of this group, without exception, reaffirmed
the principles of resolution 2145 (XXI}. The representative of Canada stated:
T wish to crmphasize that Canada accepts the decision of the United Nations
General Assembly, contained in resolution 2145 (XXI). We accept that the
Mandate of South Africa was terminated by that decision, that the Territory
henceforth comes under the direct responsibility of the United Nations, and
that the United Nations must discharge its responsibilities in helping the
people of South West Africa to independence and sclf-determination™ (Dossier
item 167; 1504th mig., p. 22). The representative of frafy stated that members
of the Ad Hoc Committee on South West Africa agreed in *taking as the basis
for our deliberations the provisions of resolution 2145 (XXTI) and its ullimate
ohjectives: the exercise of sel-determination and the attainment of indepen-
dence by the people of South West Africa™ (Dossier item 177; 1514th mtg.,
para. 31}

123. The abslaining members of this group considered the current special
session devoted to the impleraentation of resolution 2145 (XXI). The representa-
tive of Denmark stressed that during any contacts between the United Nations
and South Africa the lerms of resolution 2145 (XXI) woutd under no conditions
be negotiable. for the only purpose of such contacts would be to implement
resolution 2145 (XXI) {Dosuter itern 177; 1514th mtg., para. 7).

124, These abstaining members did not, however, helieve that draft reso-
lution A/L.516/Rev. 1 could effectively or realistically implement resojution
2145 (XXI}. The representative of Norway insisted that his delegation had not
changed its position since voting in favour of resofution 2145 {(XXI): “my
Government is ready to vote for new resotutions implementing that resolution,
provided they have a reasonable chance of being executed and will bring
effective help towards the ficedom of South West Africa™ (Dossier item 181;
1518tk mtg., pp. 23-25). The representative of the Nerferfands reminded the
Assembly that when his delegation had voted for resofution 2145 (XXD) it had
made clear not only its consideration that the decision to terminate the Mandate
was cntirely justified in view of South Afriea’s failure to comply with the
provisions of the Mandate Agrecment, but aiso its reluctance that the United
Nations assume immediately a direct responsibility for the administration of
South West Africa in view of the likelihood that such an effort would be
unsuceessful {Dossier item 181; 1518th mig., p. 27). The representative of
Finfand reaffirmed his delegation’s view that any decision taken at the fifth
special session would have (o be based upon resolution 2145 {XXI} and
directed toward self-determination and independence for the peoplc of South
West Africa. He regretfully concluded that his delegation would not vote for
draft resolution A/L.516/Rev. 1 which, while an impressive expression of the
convictions of a great majority of thc Asscmbly, could not in practice be
carried out. “*This should not be taken to imply any weakening of our commit-
ment to the aims and purposes of resolution 2145 (XXTIy" {Daossier item 181;
1518th mtg., p. 37). The representative of Sweden reaffirmed support for the
provisions of resolution 2143 (XXI}. He did not consider the current revised
draft resolulion concrete and constructive, for it did not command the broad,
persuasive support of resolution 2145 (XXI} and possibly was not a firm basis
for further United Nations action (Dossier item 170; 1507th mtg., paras. 3-5:
Dossier item 181; 1518th mtg., pp. 38-41). The representative of Maita stressed
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support for resolution 2145 (XX1) but feared that the revised draft resolution,
undikely to be implemented, would adversely affect the prestige of the United
Nations (Dossier item 181; 1518th mtg., pp. 46-47). The representative of
feeland observed that discussions and negotiations during the fifth special
session reflected the prevailing desire in the Asscmbly to take a step forward
in pursuance of the goals set forth in resolution 2145 (XX1) and, at the same
time, to cndesvour to maintain the overwhelming majority by which that
resolution had been adopted (Dossier item 180; [517th mtg., p. 11). The
delegation of Austria resiated its approval of resolution 2[435 {(XXI}, observing
that only & draft enjoying the full and active support of the permanent members
of the Security Council could enable the United Nations to achieve the goal
set out in that resolution (Deossicr itern 181; 1518th mitg., pp. 32-35). The
representative of freland suggested that, in view of South Africa’s obvious
determination to remain in [orcible occupation of South West Africa, the
Assembly, as the authority legally and morally responsible for the Territory,
seek forthwith the assistance of the Security Council in effecting the Assembly’s
obligations to the people of South West Africa (Dossier item [76; 1513th mig.,
p. 22}

Sratements by members of the Afro-Asian group absiaining in the vote upon
draft resolurion A/L.516fRev. |

125. The representative of Melawi referred to his delegation™s position at
the Twenty-first Session of the General Assembly during which *“we made it
abundantly clear that we held no brief for the manner in which the Mandate
aver South West Africa was administered by South Africa, We recognized that
a change was necessary, But my delegation abstained on the resolution strictly
on the basis that it was not capable of being implemented™. Howcever, as the
resofution had been supporsted by the vast majority of Assembly members,
he considered the Assembily obiigated (o continue searching for ways 1o
implement it (Dossier item 169; 1504th mtg., p. 8%: Dossier item 176; 1513th
mtg,, p. 101). The representative of Borswana believed the status of South
West Africa must be determined by the United Nations representing the
international community, not by South Africa acting unilaterally; he could not,
however, cnvisage a change in the status of South West Africa without the
active co-operation of the present administering authority in any machinery
designed to sef in motion the process of self-determination and independence.
Although he considered it possible 1o argue that the Mandate had been ter-
minated and that South Africa iflegally occupied South West Africa, the
representative reminded the Assembly that resolution 2145 {(XXI} had not
removed South Africa’s administration from the Territory (Dossier item 174;
1511th mig., pp. 26-30}.

Statements by members of the Eastern Furopean group abstaining in the vote
upon draft resolution AL S16 Rev. |

126. The representative of Czechoslovakiz believed the task of the [ifth
special session was to consider and adopt measures by which the provisions of
resolution 2145 {XXI} would be brought to life. He proposed the withdrawal
of South Africa from South West Africa and the independence of the Terrtory
{Dossier item 170; 1507th mtg., paras. 51, 54). The representative of Romania
believed one of the basic duties of the General Assembly at the Fifth Special
Session was to demand firmly that alt States without exception strictly comply
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with the provisions of resotution 2145 (XXI) {Dossier item [7[; 1508th mtg.,
para. 53). The representative of the Byelorussion SSR supporied the exercise
by the people of South West Africa of their right to self-determination and
independence in accordance with the provisions of the United Nations Charter
and the Declaration on the Granting of Independence to Colonial Countries
and Peoples {Dossier itern 173; 1510th mig., para. 32). The representative of
the Ukrainian SSR reaffirmed his delegation’s opinion in favour of the im-
mediate granting of independence to the people of South West Alrica (Dossier
item 174; 1511th mtg., pp. 7-18). The delegation of Hurgary maintained that
the peopic of Scuth West Airica, like the people of any other colonial territory,
had every right to immediate independence (Dossier item 174; 15[1th mtg,,
pp. 62-63). The representative of Bulgaria endorsed the decisions contained in
resolution 2145 (XXI) and suggested that the efforts of the United Nations be
dirccted toward the expulsion of South Africa and its illcgal administration
from South West Africa in order to promoic the Tertitory’s independence
{Dossier item 175; 1512th mig., paras. 5-7, 20, 22, 24}. The representative
of Poland referred to his delegation®s understanding that the provisions of
resolutions 1514 {XV) and 1145 (XXI) were aimed at the immediate liberation
of the people of South West Africa and to his delegation’s continued support
for the inalienable right of the people of South West Africa to freedom and
independence (Dossier item 176; 1513th mig., para. 92).

Statement oppesing the adoption of drafr resolution A[L.516{Rev., 1

127. Having referred 1o his delegation's opposition to the adoption of
resotution 2145 (XXI}, the representative of Portugal stated: *“The present
resolution, contained in document A/L.516/Rev. 1, is intended to implement
those provisions. Consequently, the Portuguese delegation could not do any-
thing other than assume the same position as last year ...” {Dossier item
181; I518:th mtg., p. 27).

Statements by delegations absent during the vore upon draft resolution AJL.
5I6fRev. I

128. The representative »f Albania believed the General Assembly should
supplement its decision of 27 Ociober 1966 by formally and effectively pro-
claiming the independence of South West Africa (Dossier item 172; 1508th mig.,
pp. 53-55). The rcprescntalive of Lesotho considered the terms of resolution
2145 (XXI) clear about the termination of the Mandate previously exercised
by South Africa over South West Africa. He thought it of the utmost impor-
tance that the special scssion agree on equally clear terms to govern the transfer
of authority from the de jacte administrator of South Wesl Africa to the
United Nations administration (Dossier item [74; 151 1th mtg., pp. 69-70).

General Observations on General Assembly Resolution 2248 {(5-V)

129. All delegations pariicipating in the debate with the cxeeption of one
{Portugal) considered the implementation of resolution 2145 {(XXI}, not the
substance of that resolution, the proper focus of discussion at the Fifth Special
Session. Resolution 2145 (XXT) was frequently described as a point of departure
or the context within which the Fifth Special Session must proceed.
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IV, Survey OF GENERAL ASSEMBLY RESOLUTIONS RELATING TO Namisla
ADOPTED BUBSEQUENT TO GENERAL ASSEMBLY RESOLUTIONS 2145 (XX1) AND

2248 (5-V)

130, The General Assernbly continued to be seized of the guestion of Socuth
West Africa after the termination of the Mandate by resolution 2145 (XX} and
after the establishment of the United Nations Council for South West Africa
by resoluion 2248 (8-V).

Resolutions 2324 {XXH ) and 2325 (XXI1i) of 16 December 1967

13[. A: its 22ad Scssion, on 16 December 1967, the General Assernbly
adopted resolutions 2324 (XXII) and 2325 (XXI11} {Dossier items 246 and 247},

Resofution 2324 ( XXii)

132, The General Assembly, in resolution 2324 (XXII), condemned the
illegal arrest, deportation and trial at Pretoria of 37 South West Africans as a
flagrant violation by the Government of South Africa of their rights, of the
international status of the Territory, and of General Assembly resolution 2145
(XXI}). It called upon the Government of South Africa to discontinue {orth-
with this illegal trial and to release and repatriate the South West Africans con-
cerned. It alse drew the attention of the Securily Council 1o the resolution.

Resolution 2323 { XXi1}

133, In resolution 2325 (XXII} the General Assembly, inter afia, condemned
the refusal of the Government of South Africa to comply with General As-
sembly resojutions 2145 { XX} and 2248 (5-V), and declared that the ¢continved
presence of South African authoritics in South West Africa was a flagrant
viplation of its territorial integrity, international status and the terms of earlier
General assenbly resolutions.

134, It called upon the Government of South Africa to withdraw from the
Territory of South West Africa unconditionally and without delay ali its miii-
tary and police forces and its administration; 10 release all political prisoners;
and to allow all political refugees who are natives of the Territory to return o it.

[35. The General Assembly also directed an appeal to all member States,
particulatly to the main trading partners of South Africa and to those which
had economic and other intercsts in South Africa and South West Africa, to
take eflective acuon and other measures designed to ensure the immediate
withdrawal of the South African administration from the Territory of South
West Africa.

136, The General Assembly requested the Security Council to take effective
steps lo cnabie the United Nations to fulfil the responsibilities it had assumed
with respect 1o South West Africa, and it further requested the Security Council
to take all appropriate measures (o enable the United Nations Council for
South West Africa 16 discharge Tully the functions and responsibilities entrusted
to it

Resolution 2372 ( XXTi) of 12 June 1968

137, On 12 June 1968 the General Assembly at its resumed 22nd Session
adopted resolution 2372 (XXII) {Dossier item 248}, and expressed its concern
that the continued refusal of the Government of South Africa to comply with
its obligations to the United Nations and to the international community as a
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whole constituted a flagrant defiance of the authority of the United Nations.

138. Tt deplored the defiance by the Government of South Africa of the
General Assembly and Securily Council resclutions concerning the illegal
arrest, deportation, trisl and conviction of South West African patriots.

139. The General Assemaly proclaimed that, in accordance with the desires
of its people, South West Africa should henceforth he known as “Namibia™.

140. At the same time it charged the United Nations Council for South
West Africa {renamed the United Nations Council for Namibia} with the
performance, as a matter ol priority, of additional functions.

141, It condemned the Government of South Africa for its persistent refusal
to comply with the resolations of the Gencral Assembly and the Security Coun-
cil, its refusal to withdraw from MNamibia, and its obstruction of the efforts of
the United Nations Council for Namibia to proceed to Namibia.

142. 1t condemned action by the Government of South Africa designed (0
consolidate its illegal conttol over Namibia and to destroy the unity of the
people and the territorial inlegrity of Namibia. The General Assembly also
condemned the actions of States which, by continued political, military and
economic colizhoration with South Africa, had encouraged tts Government to
delv the authority of the Unitcd Nations.

143. It reiterated its demand that the Government of South Africa withdraw
from Namibia immediately and unilaterally all its military and police forces and
its administration.

144. Tt recommended to 1the Secarity Countil urgently to take ail appropriate
steps to secure the implementation of the resolution and to take effective mea-
sures in accordance with the provisions of the Charter to ensure the immediate
removal of the South African presence from Namibia.

Resoiution 203 ( XXiH) of 16 December 1968

145. At its 23rd Session, on 16 December 1968, by resolution 2403 (XXIID
{Dossier item 269) the General Assembly again reaffirmed the inalienable right
of the peaple of Namibia o self-determination and independence and the legi-
timacy of their struggle against the forelgn occupation of their country. It
reiterated its condemnation of the Government of South Africa for its persis-
tent defiance of the authority and resolutions of the United Nations, for its
refusal to wilhdraw from Mamibia, and for its policy and actions designed to
destroy the national unity and tercitorial infegrity of Namibia,

146, It decided to draw ihe attention of the Security Council 1o the scrious
situation which had arisen is a result of the illegal presence and actions of the
Government of South Africa in Namibia. It recommended to the Security
Council urgently to take all effective measures in accordance with the relevant
provisions of the Charter.

Resolution 2498 ( XXIV) of 31 October 1969

147. At its 24th Session, on 31 Octeber 1969, by resolution 2498 (XXIV)
{Dossier item 312) the General Assembly again reaffirmed the inalienable right
of the people of Namibiza to sclf-determination and independence, condemned
the Government of South Africa for its persistent refusal to withdraw its
administration from Namibia and drew the attention of the Security Council
to the deteriorating situation which had arisen as a result of the refusal of the
South African authorities to comply with resolution 269 (1969) of the Security
Council.
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Resolution 2678 { XXV} of 9 December 1970

148. A1 its 25th Secssion, on 2 December 1970 by resolution 2678 {(XXV),
the General Assembly having recalled the previous General Assembly and
Security Council resolutions which have a bearing on the question of Namibia
and also the relevant provisions of General Assemnbly resolution 2621 (XXV)
containing the programme of action for the full implementation of the De-
claration on the Granting of Independence to Colonial Countries and Peoples
expressed its deep concern at the deteriorating situation in Namibia and the
continued refusal of South Africa to comply with the relevant decisions. It
took imlo consideration the fact that South Africa has persistently violated
the principles of the Charter. The General Assembly was “mindful of the obli-
gations of member States under Article 25 thereof™. [t condemned the Govern-
ment of South Africa, inrer afia, for the extension of the internationally con-
demned policies of apartheid to the Territory, and for its policies aimed at
destroying the unity of the pcople and the territorial integrity of Namibia
through the creation of the so-called separate “homelands”. It also condemned
the support given to South Africa by ifs major trading partners and called upon
the Governments concerned to cease immediately any assistance (o and co-
operation with South Africa. The General Assembly invited the Security Coun-
cil to consider taking effective measures including those provided for under
Chapter VII of the Charter,

Note. For documentation relévant to resolutions 2324 (XXII, 2325 {XXIT) and
2372 (XXI1), see Dossier items 190 10 245; for documentation relevant to
resglution 2463 (XXIII}, see Dossier items 249 to 268; for documentation
refevant to resolution 2498 (XXIV), see Dwossier items 271 to 311,

V. Preceepings LEapmivg To SECURITY Council ResoLuTion 245 (1968}
Request for a Meeting of the Secarity Council

149, The Security Council had ocecasion to pronouonce itself on the subject
of the termination by General Assembly resolution 2145 (XXI) of South Africa’s
Mandate over South West Africa for the first time when, on 24 January 1968,
in a communication addressed to the President of the Security Council, the
delegations of 53 States Members of the United Nalions requested (hat an
urgen! mecting of the Security Council be convened (Dossier item $1; 5/8355
and Adds. 1.2).

1530, The delegations in their leiter referred to three reselutions of the
General Assembly on the Question of South West Africa: resolution 2145 (XXI)
of 27 October 1966, resolution 2324 {XXI1} of 16 December 1967, and resolution
2325 (XXII) of 16 December 1967 {Dossier items [62, 246 and 247).

I51. The delegations stated that the question of South West Africa has
assumed & most serious and urgent dimension following the decision of the
Government of South Africa to resume what the delegations called the illegal
triai at Pretoria of 35 South West Africans in flagrant violation of their rights
and of the internationa! status of the Territory of South West Africa. They
urged the Security Council to take immediately effective and appropriate mea-
sures 10 ersure that the Government of South Africa complied with the General
Assembly resolutions and discontinued forthwith the illegal triaf, and released
and repatriated the South West Africans concerned.
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Mecting of the Security Council

152. The Security Council considered the question at its 1387th meeting on
25 January 1968 {Dossier item 22; 1387th mtg.),

Dacuments before the Security Council in Connection with the Question
Considered

153. The documents before the Security Council in this connection included
acommunication dated 23 January 1968 to the President of the Security Council
from the President of the United Nations Council for Sovth West Africa
{Dossier item 30; §j8353). The communication recalled, inter afia, General
Assembly resolutions 2145 (XX, 2248 (8-V) and 2324 (XXII}, and addressed
itself particularly to the arvest and trial of the Scuth West Africans referred
to in the preceding paragraph.

154. The Security Council also had before it the report of the Secretary-
General on the Question of South West Africa {(P2ossier item 52; 8/8357 and
Addenda) which reproduced replies from States, specialized agencies and other
intergovernmental organizations on action taken pursuant te operative para-
graph 3 of General Assembly resolution 2324 (XX11). Paragraph 3 of the reso-
lution had appealed to all States and international organizations to use their
inAuence with the Governinent of Scuth Africa in order to obtain its com-
pliance with the paragraph of the resolution calling upon the Government of
South Africa to discontinue forthwith the illegal trial and to release and repa-
triate the South West Africans concerned.

Adoption of Security Council Reschition 245 ({968

155. The Security Council at its 1387th meeting on 25 January [968 (Dossicr
item 22} unanimously adopted what became Security Council resolution 245
{1968} {Dossier item 105). While the operative paragraphs of the resclution
dealt principally with the question of the trial of South West Africans by South
Africa, the first preambulbar paragraph of the resolution read as follows:

“The Security Council,

Taking note of Gencral Assembly resolution 2145 (XXI) of 27 October
1966, by which the Assembly terminated South Africa’s Mandate over
South West Africa and decided, inter afix, that South Africa has no other
right to administer the Territory and that henceforth South West Africa
comes under the direct responsibility of the United Nations,”.

Surunary of Views Expressed in the Debate

156. In the debate on th: problem which was before the Security Council,
a number of delegations recalled and emphasized General Assembly resolution
2145 (XXI) by which South Africa’s Mandate over South West Africa had been
terminated.

157. The representatives of Ethiopia and the United States emphasized that
resolution 2145 (XXI), which obtained the overwhelming support of the Gener-
al Assermnbly, had already decided that South Africa’s Mandate for South West
Africa was terminated and that henceforth South West Africa came under the
direct responsibility of the vinited Nations. The decision was clearly based on
South Alfrica’s own actions in breach of its obligations, its disavowal of the
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Mandate, and its disregard of the opinions of the International Court of Justice
{Dossier item 22; 1387th mtg., Ethiopia, pp. 37, 38-44; United States, p. 43).

158. The representative of Lhe USSR repeated that at the Twenty-iirst Session
of the General Assembly an overwhelming majority had decided to liquidate
the Mandate of the League of Nations, under the cover of which the racists of
South Africa established a colonial régime in South West Africa (Dossicr item
22: 1387th mig., p. 61}

139. The representative of Hungary shared the opinion that the trial at
Pretoria was part of the persistent defiance of General Asscmbly resolutions,
including resolution 2145 {XXT}. In the Hungarian view, any step or, measuse
by the South African authorities in South West Africa could only be considered
as an act of aggression {Dossier item 223 [387cth mtg., p. 71

161). The representative of Seregal pointed out that with the adoption of re-
solution 2145 {(XXI} the General Assembly had taken an historic deciston,
putting an end to the Mandate., He stated that reselution 2145 (XXI) was in
danger of remaining completely a dead letter unless the United Nations adopted
coercive measures against South Aftica 10 force it 10 comply with decisions of
the United Nations. The Security Counecil must take effective steps to divest
South Africa once and for all of all sovercignty over South West Africa, mea-
sures that would finally permit the United Nations to assume its responsibilities
for the Ferritory. [t was a demonstration of ¢ynicism that, despite resolution 2145
{XXI), Scuth Africa had dared 10 arrest, within thelr own lerritory, ta deport to
Pretoria and to place on trial in its own courts 35 South West African nationals,
applying its Terrorism Act, a law which was in itself a defiance of ali human
conscience and a violation of the Universal Declaration of Human Rights
(Dossier item 22; 1387th mtg., pp, 77-81).

161. ‘The representative of Paraguay said that it was primarily in the light of
the provisions of resotution 2145 {XXI} that the Sccurity Council must consider
the subject before it and it was in accordance with those provisions that the
United Nations in general, and the Security Coungil in particular, must adopt
the necestary decisions {Dossier item 22; 1387th mtg., p. 913, The representative
of Brazil recalled that Brazil and the Latin American countrics had played a
significant role in the adoption of General Assembly resolutions 2145 {(XXI}
and 2248 (5-V), and that in conformity with those resclutions Brazil had voted
in favour of General Assembly resolutions 2324 (XXII) and 2325 (XXII}.
Resolation 2324 (XXII) established quite ¢learly that the arrest, deportation
and trial of the 35 South West Africans had been decided in disregard of reso-
lutions 2145 {(XXI} and 2248 (8-V) {[Doussier item 22; 1387th mtg., p. 93).

162, The representative of Nigerio stated that the United Nations Council
for South West Africa had rejected, and would continue {o reject because it
eonsidered them absolutely invahid and void, any and all laws and legislation
enacted by South Africa which had the effect of partitioning the Territory or of
annexing it to South Africa. The United Nations Council for South West Africa
would consider ways and means of abrogating all and any laws or legislation
enacted by South Africa after the adoption of resolution 2145 {XXI} as itlegal
and of n¢ conscquence. Whatever authority South Africa continued to exercise
in the Territory must, in the view of the delegation of Nigeria. be regarded as a
usurpation of power, and illegal. Scuth Africa’s continued presence in the
Territory must be regarded as an act of open aggression {Dossier item 22;
1388th mtg., pp. 98-100, 106.)

163. The representative of Pakistan recalled a series of resolutions which the
Security Council had adopted in regard to the policy of apartheid pursued by
South Africa in South Africa {resclutions 181 (1963}, 182 (1963), 190 (1964},
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and added that if the Sccurity Council was impelled 10 prononnce isalf in so
forthright a manner in the resolutions from which he had quoted in regard to
the situation within South 4frica, it was clear that the Security Council was
under a much greater compulsion to take & stronger stand regarding the tragic
and cxplosive situation i South West Africa {Dossier item 22; 1387th mig.,
pp. 108-110).

164, The representative of vhe United Kingdon, whose delegation had voted
for General Assembly resolution 2324 (XXII} seeking discontinuance of the
trial and for the resolution of the Sccurity Coumgil, stated however that the
reservations of the United Kingdom Goverament in respect 1o resolution 2145
{XXD remained unchanged. The United Kingdomn delegation wished by 115 vote
10 associate itself with the international concern provoked by the trizl, and with
the plea made to the South African authoritics. He went on to describe in
detall the objectionable fealures of the South African Terrorism Act (Dossier
itern 22: 1387th mtg., p. 87} In explaining bis vote, the representative of the
United Kingdom said that, like Gencral Assembly resolution 2324 (XXII}, the
resolution adopled by the Security Council {245 {1968)} took as its starting
point and quoted in its fArst preambular paragraph, resolution 2145 {XXI).
The United Kingdom delegation had abstained in the vote on that resciution
and had rcpeatedly explained the reasons why it was vnable to support it.
In supporting what became Security Council resclution 245 {1968), the United
Kingdom delegation reserved its position on those parts of it which referred to,
or flowed from, General Assembly resolution 2145 {X X1}, and the delegation’s
support for the resolution und its wording must be understood in that sense.
In particular, the United Kingdom delegation must have doubts abourt the
ungualified use of the word “illegal™ in this resolution (Dossier item 22 [387th
mig., pp. 116, 117}

165. Similarly, the representative of France said that, sharing the emotion
felt by the majority of delegations, the French delegation had associated itsclf
with the voting on resolution 2435 {1968} in spite of the fact that it did not vote
at the time in favour of resolution 2145 (XX} to which reference was made in
the first preambular paragruph of resolution 245 (1968}, Furthermore, as con-
cerns the distribution of competence among the various organs of the Uniied
Nations as this was envisagad in the Charter, the French delegation considered
that resolution 2145 (XX1) was not binding upon the Security Council which
therefore remained the master of its own decisions so far as the question of South
West Africa was concerned (Dossier item 22; 1387th mtg., p. [16).

166. The President of the Security Council (Pakisian) in closing the meeting
said that the Council had taken an historic decision. The fact that the decision
had been adopted unanimously demonstrated conclusively that the Security
Council hud that day spoken in clear and uneguivecal terms as the conscience
of all mankind {Dossier item 22 1387th mig., p. 1[7).

General Observations on Security Councif Resolution 245 { {968}

167. In evaluating the importance of Securtty Council resclution 245 {1968}
in relation (o the question now before the International Court of Justice, it is
1o be noted that the resclution, including the first paragraph of its preamble,
was adopted unanimously by all |5 members of the Security Council,

168, Two permanent members of the Security Council, while neither voting
against, nor abstaining on, the first preambular paragraph or on the draft
resolution, nevertheless made certain reservations to the taking note, in the
first preambular paragraph, by the Security Council of General Assembly
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rasolution 2145 (XXI}. It will be seen, however {see section I, paras. 67 1072,
above), that the reservations of these two permanent members of the Security
Council did not relate to the whoele of General Assembly resolution 2145 (XXI),
and that both supported those provisions of the resolution which are relevant
in the present context.

VI, PrRocEEDINGS LEADING TO SECURITY CouNCIL RESOLUTION 246 (1968)
Reguest for a Meeling of the Security Council

169, The South African authorities notwithstanding the adoption by the
Security Council of resolution 245 {1968} on 25 January 1968 {Drossier item 105},
proceeded with the prosecution of the South West Africans whose trial had
been the subject of resolution 245 {1968), and also the subject of resolution 2324
(XXII) adopted by the General Assembly on 16 December 1967 (Dosster item
246).

170, On 9 February 1968 a South African court passed scvere senfences on
most of the South West Africans accused.

171-179. On 12 February 1968 in a communication addressed 1o the President
of the Security Council, 11 States which were members of the United Nations
Council for South West Africa requested that an urgent meeting of the Security
Council ke convened {Dossier itermn 54; 5/8397}. The request was supported by
47 other States Members of the United Nations, in a letter addressed 1o the
President of the Security Council on 12 Fcbruary (968 (Dossier item 55; §/8398
and Add. 1/Rev. 1 and Add. 2).

Meetings uf the Secarity Councif

180. The Security Council considered the question at its 1390th to 139%h
meetings, betwsen 16 February and 14 March 1968 {Do.sier items 23-30).

Documents before the Security Council
{2} Communications and reports

181. The documents before the Security Council in this connection included
a communication dated 9 February 1968 to the President of the Security Coun-
cil from the President of the United Nations Council for South West Africa
{Dossier itcm 53; §/83%94); a communication dated 15 February 1968 to the
President of the Security Council from the Chairman of the Special Committee
on the Sttuation with regard to the implementation of the Declaration on the
Granting of Independence to Coloaial Countries and Peoples (Dossier item 37;
8/8410); and a communication dated 15 February 1968 to the President of the
Security Council from the Chairman of the Commission on Human Rights
{Dossier ilcm 58; §/8411}. The Security Council also had before it the reports
of the Secretary-General in documents S/8357 and addenda {Dossier item 52},
and §{8349 (Dossier item 56},

(b} Draft resolution S18429 and amendmenis

182. Draft resplution. A draft resolution sponsored by the delegations of
Algeria, Brazil, Ethiopia, India, Pakistan, Paraguay. and Senegal {Dossier item
63; §/8423) was submitted to the Scecurity Council at Hs [394th meeting (Dos-
ster item 27; 1394th meeting, p. 6).
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183. The draft resolution was introduced, on behalf of the sponsors, by the
representative of Pakistan at the 1395th meeting of the Security Council, who
stated, inrer afia, that the Scecurity Council owed it to itself to make it clear to
South Africa that the Council had the will to act effectively if South Africa dis-
regards the {then) draft resolution. For by doing so South Afrxca. woutid be vio-
lating Article 25 of the Chaster. He went on to say:

“It is clear. in the light of what was said and done in regard to the inter-
pretation of Article 25 at the time of the signing of the United Nations
Charter at the San Francisco Conference in 1945, that the Security Council
is compateni to make recommendations as well as to take decisions under
Chapter VI of the Charter. The question whether the Security Council in
acting under Chapter V1 of the Charter is merely making a recommenda-
tion or is taking 4 decision is, in our view, a matter more of policy for the
Security Council than of law, Having regard {0 South Africa’s defiance of
the United Nations for more lhan 20 years, and finally having regard to
South Africa’s defianc: of Security Council resolution 245 (1968}, the
seven sponsors consider that the time has now come for the Security Coun-
cil to adopt 4 resolution in the nature of a decision under Chapter VI of the
Charter, rather than to make yet another recommendation to South Africa
(Dossier item 28; 1395th mtg., p. 13).

184, Amendments o the craft resolution. The draft resolution was amended,
in the course of the proceedings, as follows:

{a} The fourth preambalar paragraph of the draft reseluiion originally
read as foliows:

“Mindful of the obiigation of Member States to accept and carry out
the decisions of the Security Council in accordance with the Charter.”

This text paraphrased Article 25 of the Charter by which Members of the
United Nations have agreed “to accept and carry out the decisions of the
Security Council in aceordance with the present Charter™.

In the final test of resolution 246 (1968), the fourth preambular para-
graph reads as follows:

“Mindful that Member States shall fulfil all their obiigations as set

forth in the Charter.”

(b)Y Operative paragraph 4 of the draft resolurion origimally read as
follows:

“The Sccurity Council,

4, Decides that in the event of failure on the part of the Government of
South Africa to comply with the provisions of the present resotution,
which will be in violation of Article 25 of the Charter, the Security Coun-
cil will meet immedictely to decide on the application of cffcctive mea-
sures as envisaged in the Charter of the United Nations,”

Operative paragraph 4 of the draft resolution was replaced, in the final text
of resolution 246 (1968), by the following two paragraphs:

“The Security Councit
4. LUrges Member States who are in a position to contribute to the imple-
mentation of the present resolution to assist the Security Council in order
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1o obtain compliance of the Government of South Africa with the provi-
sions of the present resohtion;
5. Decides that in the cvent of failure on the part of the Government of
South Africa to comply with the provisions of the present resotution, the
Security Council will meet immediately to determine upon effective steps
or measures in conformily with the relevant provisions of the Charter of
the United Nations.™.
The amendment consisted mainly in the omission of the express reference to
Article 25 of the Charter,

fc) Operative paragraph 5 of the draft resolution requested “the Scere-
tary-General to follow ¢loscly the implementation of the present resolution
and to report thercon to the Security Council by ... 31 March 19637, In
the [inal text of resclution 246 (1968) the Secretary-General was requested
1o report to the Security Council “not later than 31 March 1968",

Adoption of Security Council Resolution 246 { 1968

185, The Security Council at its 1397th meeting on 14 March 1968 unani-
mousky adopted as resolution 246 {1968), the draft resolution $/8429 amended
as noted above (Dossier item 3G; 1397th mtg., p. 11}

186. The representative of the United Kingdom, in explaining his vote for
resolution 246 {1968), emphastzed that the Securitv Council was not then deal-
ing with the whole question of the status and future of South Weast Africa, but
that it was concerned with the prisoners in the Pretoria trial. He recalled that
the United Kingdom delegation had reservations on General Assembly reso-
Jution 2145 (XXI) and the wording based on it, and maintained these reserva-
tions {Dossier itemn 30; 1397th mtg., pp. 11-15),

Prevision in Resolution 245 (1968) referring to General Assembly
Resolution 2145 (XX1)

187. The operative paragraphs of resolution 246 {1968) were devoted to the
guestion of the trial, and sentencing, of the South Weast Africans.

188. The preamble to the resolution, however, referred in its second para-
graph set cut below, to the termination by Gencral Asscmbly resoltution 2145
(XX1y of South Africa’s Mandate over South West Africa:

“Faking into acceunt General Assembly resolution 2145 (XX} of 27
Octoser 1966 by which the General Assembly of the United Nations termi-
natec. the Mandate of South Africa over South West Africa and assumed
diree: responsibility for the Territory until its independencee.™

188, The wording of this provision differs somewhat from the wording of
the corresponding provision in the [irst paragraph of the preamble of Security
Council rasolution 245 (1968). One difference was that in resolution 245 (1968)
the Security Council had raken note of General Assembly resolution 2145 (X XTI}
whereas b resolotion 246 {1968) the Security Council took the General Assem-
bly resotution inze account. The expression “taking into account™ was thought by
the sponsars of the draft resolution to be more appropriate to the situation than
the words “taking note™ {Dossier item 28; 1395th mtg., pp. 8-16).

Summary of Views Expressed in the Debate

190, The following paragraphs contain references to statements made in the
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course of the discussion in the Security Council which may be considered as
reflecting the views of the members of the Security Council, and of the other
States invited to pariicipatce in the discussion, as (0 the effect and consegquences
of General Assembly resolution 2145 {XXI) and of Security Council resolution
245 {1968},

Mesnbers of the Security Council

19]. The representative of Pekisran, at the thne also the President of the
Linited Nations Council for South West Africa, recalled that on the day of the
adoption of Security Council resolution 245 (1968) {25 January 1968), the repre-
sentative of the United Staies had described the adoption of that resolution as
“indeed an historic occasioa™ because it marked “the first time in the history of
the Organization that the Sccurity Council has been seized of problems relating
directly to South West Altica” {(Dossier item 24; 13%1st mitg., p. 16). The state-
ment made by the representative of Pakistan at the 1395th meeting of the Se-
curity Council in introducing draft resolution 5/8429, on behalf of its sponsors,
is referred to in paragraph 183 above.

192, The representative of the United Strates expressed the view that—

“South Africa’s action in applying its own Terrorism Act to South West
Africa—an international Territory over which South Africa’s Mandate has
been terminated by its own violations—was contrary to the internationai
obligaiions of the Government of Svuth Africa, to the international status
of the Territory, to intarnational law, and to the fundamental rights of the
inhabitants™ {Dossier itemt 24;.1391se mig., pp. 33-35).

193. The representative of the United Stales, commenting on what he referred
to as the attempts by South Africa to cloak itself in a mantle of seeming legality,
said that the legal justifications for South Africa’s actions were spurious and
that “now that its Mandate is at an cnd, it cannot invoke even . . . a conditional
authority” {Dossier item 24; 139[st mig., pp. 33-37: Daossier item 36; 1397th
mitg., p. 22).

194. The representative of Hungary observed that the trial in itself was
illegal since it was directed against persons who did not come under the juris-
diction of South Africa. They were citizens of South West Africa temporarily
under United Nations mandate. For this reason the trial was an international
problem and clearly concerned the Security CCouncil {(Possier item 24; 1391st
mig., p. 46). With regard to the differing positions concerning the applicability
of Article 25 of the Charter, the representative of Hungary stated that in his
delegation’s view South Africa had already provided a solution in this connee-
tion. It has refused 1o implement resolution 245 (1968} and, by so doing, has
clearly violated the obligations which it had undertaken under the Charter
{Dossier item 29; 1396th mig., p. 12). It has already violated Article 25 {Dossier
item 30; 1397th mtg., p. 27).

195, The representative of France explained that his delegation had folly
agreed with the request 1o hold an urgent meeting of the Security Counci! be-
causc the fate of nationals of a territory with intcrnational status was at stake.
The French delegation greatly regretted that the Government of South Africa
had not acted in accordance with the recognized rules of law and justice, bear-
ing in mind and taking into account the international character of the Territory
(Daossier item 24; 1391st mig., pp. 56 and 57). The French delegation coutd not
accept the extension to South West Africa of the palicy of apartheid and could
only reprove Llhe action undertaken by South African authorities against nation-
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als of a Territory having interhational status. The French delegation accepied
the text in spite of the fuct that some of its preambular paragraphs contained
references to which it had reservations which were well known (Dossier item
30; 1397th mig., pp. 21-22}. '

196. The representative of the USSR agreed that all attempis to give a sem-
biance of legality to the juridical force by invoking the Terrorism Act were
absolutely hollow. The Terrorism Act was adopted after the United Nations
had deprived South Africa of its Mandate over South West Africa, that is to
say after the United Nations had, by a clear-cut decision, terminated any and
all excuses South Africa might have for continuing to administer the Territory
(Dossier item 24; 1391st mtg., p. 62). What was involved was not only the fate
of the persons who fell victims to the colonialists’ oppressions, The case revealed
once more how South Africa was seeking, unlawfully and in viclation of well-
known decisions of the General Asscmbly and of the Security Council, to extend
its jurisdiction into ithe Territory of Scuth West Africa {Dossier item 30; 1397th
mtg., p. 16}

197. The representative of Brazif stated that the illegality of the South Afri-
can Government's decision was twofold:

(1) Since the adoption of General Assembly resolution 2145 {XXI}
South Africa had no right to administer the Territory. The South West
Africans concerned were not subject lo the jurisdiction of South African
courls,

(2} The Terrorism Act cannot be accepted since it incorporates the
principle of retroactivity {Dossier item 257 1392nd mte., p. 7).

198. The representative of Ethiopia commiented as follows:

“Having for vears refused to recognize any United Nations responsibility
and indeed its own responsibility to the people of South West Africa under
the Lzague of Natiens Mandate, it has now escalated its defiance . . . by
usurping altogether the international territory of South West Africa, for
which the United Nations has assumed a unique and special responsibility
since the adoption of Assembly resolution 2145 {XXI). This defiance has, of
course, assumed particular significance with South Africa’s rejection of the
Councii’s decision of [ast month to discontinue forthwith the illegal irial
of 35 South West Africans in Pretoria.

No one can indeed describe the illegal nature of these trials without
begging the essential question—that is, these trials could not have been
legal or just, as they are based on the illegal usurpation of power. Since the
adoption of Assembly resolution 2145 (XXI), whatever responsibility
South Africa might have had with respect to South West Africa, a respon-
sibility which it refused (o discharge, such responsibility as had existed has
been terminated. The United Nations has since assumed direct responsibi-
lity for the administration of the Territory. South Africa cannot thus legally
promuidgate law, arrest and try South West Africans or administer justice,
let alone injustice.

It must he made clear in the Councit that it had already condemned the
trials not because the trials of South West Africans were illegal per se but
precisely because they had pre-empied United Nations responsibility. In-
deed vhe Couneil would be treading on flimsy ground if it were to content
itsell only with the {inding that the trials were illegal because the Act under

* which they were conducted violated basic norms of justice and law. Al-
though this aspect is significant and rcievant in this specific context, the
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overriding consideration, 1 submit, should be that the trials wers illegal
because they are based on an exercise of power, acquired and now main-
tained by force.

It is obvious to us that in refusing to abide by Security Council resolution
245 {1968), the Government of South Africa has in fact refused to carry
out a specific decision of the Council. Thus, any action the Council sees fit
to contemplate at this juncture should, in our assessment, be based on the
recognition of the fact that what is involved is nothing less than Article 25
of the Charter, that is, the failure of a State Member of the Crganiz-
ation to carry out decisions of the Council.™ (Possieritem23; 1392nd mitg.,
pp. 22-36.)

198, The representative of Fthiopia further said that the queslion arose
whether or not the defiance of South Africa came under the purview of Article
25 of the Charter and continued:

"It cannot be too sicongly emphasized in this respect that decisions of the
Council are decisions of the Organization which, on signing the Charter,
cach one of vs has agreed to honour and carry out. No one can indeed
ignnore decisions of th: Council without at the same time contravening his
Charter obligations, which, 1 must repeat, are obligations freely entered
into.

It is because we view the continued dehance of South Africa as a chal-
lenge to the authority of the Security Council, and, indeed, as a refusal o
carry out the decisions of the Coungil, in the language of Article 25, that
we urge that the Council should contemplate more effective mcasures 1o
see that South Africa carries out Sccurily Council resotution 245 {1968).
At any rate, in our asscssment, the very least that the Couoncil could do is
not to rule out the possibility of invoking more effective action on the basis
of Article 25 of the Charter.” {Dossicr itcm 25; 1392nd mtg.. p. 26),

200. The representative of Algeria recalled thar the Security Council, reaf-
firming resolution 2145 {XXI} of the General Assembly, wished to place in its
proper context the problem raised by the arrest and condemmnation of some
South West Africans, pacticularly 1o determine whether the South African
Government was prepared to go back on its decision 1o maintain its guthority
over & Territory respansibility for which belongs to the United Nations, amd
especially the Security Council. He went on to say that a certain humanitarian
interpretation led to 4 desire to limit the foresceable consequences of the adop-
tion of resoluticn 245 to the mere liberation of the persons unjusily detained. In
the view of the Algerian representative the probiem confronting the Security
Council was a political, and only a political, probicm. He believed that other
measures, such as those provided for in Article 40 of the Charter, were necessary.
South Africa illegally occupied and administered a territory that was under the
anthority of the United Wations. The United Nations is entrusted with the
task of ensuring respect for the elemenlary principies of law in South West
Africa and of [cading thai country to a status of independence (Dossier item
25;13%2nd mtg.. pp. 31 to 37). For an additional statement by the representative
of Algeria, see 1395th mee:ing, pages 21 to 27 (Dossier item 28),

201, The representative of China said that the conviction of the South West
Africans under the retroaciive Terrorism Act was Lhe more deplorable when one
hears in mind the international status of South West Africa (Dossier item 25;
[392nd mtg., p. 37).
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202. The representative of Paraguay said that in illegally arresting, deporting
and trying a group of South Africans the South African Government has fla-
grantly viclated resolution 2145 (XXI). If the detention, deportation and trials
were illegal, the handing down of sentences was doubly so and therefore assum-
ed the character of an open chalienge. Other speakers have questioned the legal-
ity of the laws applied because they are contrary (o world-wide norms and
standards. These views were most important. But the basic question was the
lack of any right on the part of South Africa to exercise any administrative or
ather function in South West Africa, when this right has been declared fermina-
ted pursuant to the terms of resolution 2145 (XXI} (Dossier item 25; 1392nd
mig., pp. 33 1o 42).

Srates not Members of the Security Council

203. The statements listed in the present parageaph and in paragraphs 204
to 208 below were made before the Sceurity Council by representatives of States,
members of the United Nations Council for South West Africa, non-members
of the Security Council. The representative of the United Arab Republic said
that South Africa had no right to administer South West Africa and therefore
had no jurisdiction over the persons concerned in the trial and that the United
Nations had a special responsibility roward the people and the Territory of
South West Africa. Member States, collectively and individually, have an obli-
gation to assist and help in putting into effect the decisions of the United Nations
(Dossier item 25; 1392nd mitg., pp. 43-45).

204, The representative of Indowesia, said that resolution 245 (1968} was a
decision, not a recommendation, As such it had binding force upon all Mem-
bers under the terms of Article 25 of the Charter (Dossier item 26; 1393rd mtg,,
. 11}

205, The representative of Turkey referred to resolution 2145 {XXI} as
epoch-making. In kis Government’s view, inasmuch as the Mandate of South
Africa has been terminated once and for all, the Government of South Africa
had no legal right whatsoever to administer the Territory {Dossier item 26;
[393rd mte., pp. [9-21).

206. The represenlative of Yugeslavia, addressing the Sccurity Councit
emphasized that the group of South West Africans were taken from their home-
land so that they could be brought to trial in a foreign country. The delegation
of Yugoslavia considerced resolution 245 (1968} to be an important step becausc
in it the Security Council, by taking note of General Assembly resolutions 2145
{XXI)and 2324 {XXII) has for the {irst time been seized of the problems relating
to South West Africa. The responsibility and competence of the Security Coun-
cil has thus been asserted {Dossier item 26; 1393rd mtg,, pp. 22-23).

207. The representative of Nigeria stressed that the accused had been tried
in a foreign counlry. It was not the severity of the penalty to be imposed on
South Africa, e.g., the question whether it should be under Article 5 or Article
6 or under Chapter VI, that was at issue but the fact that the Security Council
retained its will and capacity to act (Dossier item 28; 1395th mtg., pp. 36-37).

208. The representative of Indin, commented on the reference in the draft
resulution (as distinet from resclution 246 (1968} as adopted) to Article 25 of the
Charter and on statements made within and without the Council chamber that
this reference necessarily commits the Council to take action under Chapter VIL
He said that, in general, India was among those Membets of the Greganization
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which believe that Article 25 had very close and perbaps exclusive links with
Chapter VII. However, he agreed with the statement by the representative of
Algeria that allusion to Article 25 does not necessarily imply a mechanical refer-
ence to a specific chapter of the Charter.

209, The representative of India continued:

“This [ do because the case we are considering today is suf generis. We
are not now dealing with the usual situations envisaged under Chapters VI
and VII of the Charter. This is not a disputc between two or more member
States of the Organizstion. It is a dispute, although that is & mild word for
it, between the Crganization and a member State which has persistently
defled the Organization, In such a situation it is necessary to warn the
member State concerned that any further defiance of the United Nations
will not be tolerated by the Security Council. Hence the reference 1o Article
25 of the Charter” (Crossier item 29; 1396th mig., p. 6).

General Observarions on Security Comncil Resolution 246 (1968)

210. The importance oi resolution 246 {1968), like that of resolution 245
(1968}, consists in the [act that by it the Security Council unanimousiy, without
abstentions, confirmed General Assembly resolution 2145 (XXI) in saying that
it is taking resolution 2145 (XX} into account. Two permancnt members of the
Security Council, voting for the resolution, recalied reservations earlier ex-
pressed by them relating to part of General Assembly resolution 2145 (XXI).

VII, PROCEEDINGS LFaDiNG 10 SECURITY COUNCIL Resorution 264 (1969)

211. The Security Council in resclutions 245 {1968) {Dossier item 105) and
246 {1969) (Dossier item 106) had dealt, in connection with the guestion of
South West Africa, with ithe specific incident of the detention, trial and sen-
tencing of South West Africans by 2 South African Court. The first resolution
in which the Security Council dealt with the general problem of Namibia ! was
resofution 264 {1969) (Dossicr item 107},

Reguest for a Meeting of the Security Council

212. On 14 March 1965, in a communication addressed to the President of
the Security Council, the vepresentatives of 46 States Members of the United
Nations requested that an urgent mceting of the Security Couneil be convened
10 examine the deteriorating situation in Namibia, and to take appropriate
action to enable the people of Namibia to exercise their right of self-determina-
tien {Dossier item 73: §/9090 and Add. 1-3).

Meetings of the Security Councit

213. The Security Council considered the question at its 1464th and 1465th
meetings on 20 March 1969 (Dossier itemns 31 and 32; [464th and 1465th mtgs.}.

1 Paragraph 1 of General Assembly resclution 2372 (XXII) of 12 June [948 pro-
vided that South West Africa “in accordance with the desires of its people” i3 to be
known as ““Namibia”.
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Docianenis Before the Security Council

Communications

214. The documents before the Security Council in this connection included a
communicztion dated 19 March 1969 addressed to the President of the Security
Council from the Chairman of the Special Committee on the Sifuation with
regard to the Implementation of the Declaration on the Granting of Indepen-
dence to Colonial Countries and Peoples (Dossier item 76; §/9097).

Draft resolution

215. Atits [464th meeting a draft resofution spoasored by the delegations of
Colombia, Nepal, Pakistan, Paraguay, Senegal and Zambia was submitted to
the Security Council {Dossier item 77; §72100).

216. The representative of Zambia, in introducing the draft resolution,
stated {Dossier ttermn 31; [464th mig., pp. 21, 22) that 1t was incumbeni upon the
Council to be actively seized of the question in view of recommendations that
had been made to the Council by the General Assembly. The draft resolution
fell fur short of the sponsors’ demands, but he said it contained some posilive
elements which advanced the question a little further than had been done before.

217. As regards the first operative paragraph of the draft resolution, which
recognized the termination of the Mandate, he stated that it was important and
necessary if the Council was to enjoy the confidence of the General Asscmbly
and the world community as a wholg; and the paragraph atso served to empha-
size that South Africa had no right 1o administer Namibia,

218. Asregards the second operative paragraph, which stated that the contin-
ued presence of South Africa in Namibia was illcgal and contrary to the princi-
ples of the Charter and the previous decisions of the United Nations, he
explained that the sponsors would have liked fo state categorically that South
Africa’s continued stay in Namibia was an act of aggression and thercforc a
threat to international peace and security. The sponsors had however to accom-
modate the feelings of certain members who were averse to the idea of an
inevitable confrontation with South Africa. As a conseguence, the sponsors
found it necessary 10 try to advance on such little progress as they had been able
to achieve previously.

2159. Operative paragraph 3 of the draft resolution, which called upon the
Governiment of South Africa to withdraw immediately its administration from
the Territory, introduced no new clements to the question, the representative
of Zambia stated, the call having already been made by the General Assembiy*,
The representative of Zambia referred 1o the fact that South Africa had already
embarked on a divisive programme of creating Bantustans in Namibia, The
programme, apart from being illegal, was fraught with danger. It was designed
tc weaken the pationzl unity and the determination of Namibians who had
ranged themselves against the forces of occupation.

220, The representative of Zambia also stated that, in the view of the spon-
sors of the draft resolution, operative paragraph 8 of the draft resolution did
not entirely exclude the application of Chapter VII of the Charter. The demands
of compromise had militated against the definition of such action, but 1t was
readily accapted that this was a question of the art of the possible.

' The Generat Assembly, in resolution 23235 {XXII) of 16 December 1967, called
upen the Covernment of South Africa to withdraw from the Territory of South
West Africa unconditionally and without delay all its military and police forces and
its administration.
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Adoption of Security Council Resolurion 264 { 1969}

221. The Security Courwil at its 1465th mecting adopted as resolution 264
(1969) {Daossier item 107), the draft resolution proposed in document 5/9140,
without amendments. There were 13 votes in favour, none against, with 2
abstentions, namely France and the United Kingdom (Dossier item 32; 1465th
mtg., p. 713

222. The resolution, while also taking into accownt in its second preambular
paragraph General Assembly resolution 2145 (XX} and reaffirming in its sixth
preambular paragraph the special responsibility of the Security Council towards
the peoplec and the Territcry of Namihiz, recognized in its first operative para-
graph “that the United Nations General Assembly terminated the Mandate of
South Africa over Kamibia and assumed direct responsibility for the Tertitory
until its independence”.

223. The Security Council, int the second operative paragrap# of 1he resolution,
considered the continued presence of South Africa in Narmnibia to be illegal and
contrary to the principles of the Charter and the previous decisions of the
United Nations.

224. The Security Council, in the third operaiive paragraph of the resolution,
called upon “the Government of South Africa to withdraw immediately its
administration from the Territory™.

225. The fourthk operative paragraph of the resolution declared that “the
actions of the Governmert of South Africa, designed to destroy the nationsl
unity and territorial integrily of Namibia through the establishment of Ban-
fustans, are contrary to the provisions of the United Nations Charter”.

226. Operative paragraphs 5, 6 and 7 of the resolution declared that the
Government of South Africa **has no right to enact the “South West Africa
Affairs Bill' ! (paragraph 5); condemned “the refusal of South Africa to
comply with General Assembly resolutions 2145 {X X1}, 2248 (5-V), 2324 (XXII),
2325 (XXI1}, 2372 {XXII) and 2403 {(XXIII} and Security Counci! resclutions
245 {1968) and 246 (1968) {paragraph 6): and invited “all States to exert their
influence in order to obtain compliance by the Government of South Africa
with the provisions of the present resolution™ (paragraph 7).

227. The Security Council also decided, in operative paragraph 8, “that in
the event of failure on the part of the Government of South Africa to comply
with the provisions of the present resofution, the Security Council will meet
immediately 10 datermine upon necessary steps or measures in accordance with
the relevant provisions of the Charter of the United Nations”™.

Swnmary of Views Expressed in the Debate

228, The following parzgraphs contain references to statements, made i the
course of discussion in the Security Council, which may be considered as
reficcting the views of the members of the Security Council and of the United
Arab Republic {whose repsesentative, being the President of the United Nations
Council for Namibia, was invited to participate in the discussion} as to the
effect and consequences of General Assembly resolution 2145 (XXI} and the
subsequent . resolutions of the General Assembly and of the Security Council.

229. The representative of digerie stated that in [968 the Security Councit
had considered problems relating to the treatment of Namibian patriots by the
South African régime. In March 1968 the Security Council had not, however,

* A draft statute then pending before the Parliament of South Afriea.
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tackled the fundamental question that faced the Council al its 1464th meeting,
that was to say the adoption of practical means to achieve the Council’s ob-
jectives, which were the accession of the Namtbian people to soversignty and
independence. He went on to say that now the Council must go beyond the
recagnition of its responsibility, which must be assumed (Dossier item 31,
1464th mtg., pp. 11-16).

230. The statement made by the representative of Zambia in introducing
the draft resolution 3/9100 at the 1484th meeting of the Security Council has
been referred 1o carlier in paragraphs 216-220 above,

231, The representative of Senegal stated that the Government of South
Africa, despite the relevant decisions of the United Nations on this matter, had
purely and simply annexed the Territory of Namibia, The constituent elements
of that act of annexation were to be found in an entire series of legislative
measures and regulations adopted by South Africa, [One of them, the South
West African Affairs Bill, is expressly mentioned in operative paragraph 5 of
the resolution.] (Dossier item 31; 1464(th mtg., p. 36}

232. It had always been the contention of his delegation, the representative
of Nepai said, that the possibilities of the Security Council as the organ primarily
responsible for the maintenance of international peace and security should be
utilized with a view to giving effect to the General Assembiy’s historic resolution
2145 {XXI} and subsequent resolutions on the question of Namibia. Con-
stiruting the United Nations Council {or Namibia by resolution 2248 {8-V} was
nearly as important as resolution 2145 (XXT). It was the considered view of the
delegation of Nepal that because of its refusal to vacate the Territory, the
Government of South Africa was guilty of commitling acts of aggression, The
delegation of Nepal was not entirely satisfied with the provisions of the draft
resolution in 5o far as the draft resolution failed to determine the reality of the
situation, namely the continued illegal occupation of the Teeritery, which con-
stituted a threat to tnternational peace and security, and warded ofl any hint or
suggestion ol enforcement action under Chapter VIT. He also said that the ope-
rative part of the draft resolution evaded-resolution 2248 (S-V). {[t will be noted
that in opecative paragraph 6 the Security Council condemns the refusal of South
Africa to comply with, among others, General Assembly resolution 2248 {(8-V).]
In spite of these short-comings, the resolution marked, in the view of the
delegation of Nepal, a vast improvement over Security Council resotutions 245
{1968) and 246 (1968} which touched upon the substantive political aspect of
the guestion in their preambular parts only. Under the draft resolution now
befora the Becurity Council, the Council would significantly for the first time
in its history, reinforce the historic General Assembly resolution 2145 (XX}
by recognizing the termination of the Mandate, the assumption by the Or-
ganization of direct responsibility for the Territory until its independence and,
also for the first time, call upon the Government of South Africa to withdraw
from the Territory (Dossier item 31; 1464th mtg., pp. 41-46).

233. The representative of France recalled that his delegation had stated in
the Generat Assembly on 27 May 1968 that, if such were the desire of the ma-
Jjority, the French delegation would be in favour of the Security Council being
setzed of the problem of South West Africa (Dossier item 236; 1663rd mig.,
pp. 24-25), After referring to previous disappointments, to the delicate ne-
gotiations that had preceded the unanimous aduption of Council resolution 246
{1968} and the explanations of vote given at that time, all clearly showing the
limits within which the Council could act it it desired to achicve unanimity
among its miembers, the representative of France asked whether the members of
the Council were not all already at one in desiring to see an end to the ugjust
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humiliation imposed on sc many Africans, and in wishing to restore the prestige
of the Organization s gravely at stake in this matter. He added that the adop-
tion of impractical texts and the making of cmpty threals could only carry the
Councit farther away from its goal. In his intervention the representative of
France alsc said that it was doubtful whether the League of Nations could
have unilaterally deprived South Africa of its Mandate over South West Africa.
In his view the initiative (aken by the General Assembly, far from having the
effect awaited by its partisans, had only resulted in precipitating the evolution
which they hoped to oppose, and that the efforts made to implement resolution
2145 (XXI) had not been crowned with suceess. He recalled thar the French
delegation did not vote for resolution 2145 {XXI) and had several times entered
reservaiions to which tha: resolution had given rise {Dossier item 31; 1464th
mig., pp. 46-52).

234, The representative of Pakistan recalied that, not posscssing the necessary
authority to enforee the decisions of the United Nations, the General Assembly
could not but turn, as it did in resolution 2403 (XXIII), 1o the Security Council
1o take urgently all effective measures, in accordance with the relevant pro-
visions of the Charter, to ensurs the immediate withdrawal of South African
authorities from Namibis so as to cnable Namibia o atlain independence.
In the Pakistani deiegation’s view, the draft text was a considerable advance on
Council resolution 246 (1968) inasmuch as it addressed itself not to any partic-
ular actions of South Africun authorities in Namibia but to the basic issue of
the unlawful presence of South Africa in the Territory. The delegation of Pa-
kistan was disappointed that in paragraph 8 the Council mnerely repeated the
language of operative paragraph 5 of resolution 246 (1968) instead of going
further. In this respect the draft resolution clearly fell shart of the reguirements
of the situation {(Dossier izem 31; 1464th mtg., pp. 54-56}.

235, The representative of the United Stares recalled that all efforts and
appeals by the international community had been rebuffed by the Govern-
ment of South Africa. He referred to resolution 2145 ¢XXI) and said that the
responsibility of the United Nations was to be informed of and o keep the
workd [ully aware of developments affecting the vital interests of all Namibians;
to promote those interests by all peaceful and praclicable means; and to seek
to assist the Namibians in the cxcrcise of their right to self-determination.
South Africa’s action, the representative of the United Sfates went on 1o say,
demonstrated that the General Assembly had been correct in defermining (hat
South Africa had forfeited the Tight 10 administer Namibia and in concluding
that the United Nations should assume responsibility for the Territory. This
was the first time that the Council had met 10 consider the situation created by
South Africa’s refusal to implement resotution 2145 {XXI}. The United States
was willing to take every peaceful and practical step under the Charter which
would assist in the achievement of freedom and independence by the people of
Namibia. The Unitcd States supported the reselution which was wise because
it did not commit the Security Council to sanctions. Despite the fact that South
Africa had no legal right in Namibia, the United States Government believed
that South Africa remained accountable to the United Natiens for all of its
actions in the Territory and for the weil-being of the people so long as it re-
mained in de facte control (Dossier item 32; 1465th mig., pp. 3-10).

236, '[he representative of the USSR summed vp his statement in which he
had commented in detail on developments as a consequence of which South
Africa had been deprived of any right to administer the Territory. [a his opinion
the positive aspects of the draft resotution were that it confirmed the maimn
decisions which terminatad the Mandate and because it called upon South
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Africa to withdraw its administration from the Territory. Another pusitive
element was the statement in the draft resolution thar the activities of the South
African Government, which viclated the national vnity and territorial integ-
rity of Namibia through the creating of so-called Bantustans, were contrary to -
the Charter. As a whole the rescolution was, in the USSR view, weak (Dossier
item 32; 1465th mtg., pp. 21-26}.

237, The representative of Findand stated that the resolution expressing the
recognition of the fact that the General Assembly had terminated the Mandate
and had assumed direct responasibility for the Territory, wourld mean more than
a mere restatement of what the General Assembly had already decreed. It would
mean that the authority and the pawer of the Security Council would be fully
engaged in the task of translating that decision (resolution 2145 {XXT}} into
reality. He recalled that the agreement reached in the General Assembly on the
decision to terminate the Mandare did not extend 10 the means by which it could
be carried out, He aiso said that onc must be mindful of the fact that the re-
sponsibilities of the Security Council were of a different order from those of
other United Nations organs. The termination of South Africa’s Mandate was
an irrevocable step (Dossier item 32; 1465th mitg., pp. 27-30).

238. The representative of the Unired Kingdom pleaded for agreement among
the members of the Security Council on further steps. The United Kingdom
delegation thought that the course adopted by the (eneral Assembly in 1966
had been mistaken. In explaining the position of his Government he guoted
froen his statements in the General Assembly in which he had said, futer afia,
that Seuth Africa by repudiating its obligations had forfeited its title to ad-
minister the Mandate and that it had no longer the right to carry the sacred
trust conferred upon it. He commented favourably on the fact that the sponsors
of the draft resolution before the Council had abandoned their original in-
tention to include in the draft resolution language from Chapter VII of the
Charter (Dossier item 32; 1465th mtg., pp. 3t-41).

239. The representative of the Enited Areb Republic, the President of the
United Naticons Council for Namibia, not a member of the Scecurity Council,
emphasized that the illegal presence of South Africa in Wamibia constituted a
foreign occupation of Namibia, in violation of the Charter, an act of aggression
which the United Nations had the responsibility te suppress by all the means
provided to it by the Charter {Dossier item 32; 1465th mtg., p. 42).

240, The representative of Spein had supported and continued to support
resolution 2145 (XXI). His delegation believed that it was basic and fundamen-
tal for the maintenance of a just international order and for the survival of the
United Nalicns that the resolutions of the principal aorgans of the Organization
be complied with {Dossier item 32; 1465th mig., pp. 31-52).

241. The representative of Colombia stated that the United Nations could
not complacently ignore the situation which was no longer a problem between
Namibia and South Africa but a confrontation between the Government of
South Africa and the authority of the United Nations. The draft reselution was
not strong in its concepts and not couched in strong words. [t was well, how-
ever, that the Security Council with all its authority recognized and endorsed
the termination of the Mandate that had permitted South Africa to be present
in South West Alrica (Dossicr item 32; 1465th mig., pp. 56-61).

242, The representative of China repeated what had been said by, his dele-
gation in 1947, i.e., that the powers received from the League of Nations under
the mandales system were administrative powers, not powers of sovereignty.
The administering State was a trustee, not an owner. The Chinese delegation
unreservedly supported resolution 2145 {XXI). He stressed in particular para-
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graph 7 of resolution 264 {1969) inviting all States to exert their influence in
order to obtain compliance by South Africa with provisions of the resolution
(Dossier item 32; 1465:h ntg., pp. 61-63}.

243, The representative of Hungary considered the draft resolution unsatis-
factory on many counts: it neverthcless represented modest progress. [n view
of this, s delegation supported the draft resclution which envisaged, in the
event of further non-compliance by South Africa with the wili of the Councit,
that really effective measures would have to be taken {Dossier ifem 32; 1465th
mtg., pp. 63-67).

.

General Observations on Security Council Resolution 264 (1969}

244. The Security Council in resolution 264 {1969) recognized the termi-
nation by the General Assembly of the South African Mandate over Namibia,
and the assumption by the General Assembly of direct responsibility for the
Territory vntit its independence, It declared the continued presence of South
Africa i Namibia illegal and called upon the Government of South Africa to
withdraw immediately its administration from the Territory.

245. Not only did the individual members of the Security Council reaffirm
the action taken by the General Assembly in terminating the Mandate, but the
reaffirmation was enacted by the Security Council as a body. The fact that twe
permanent members of the Security Council absiained in the vote did not affect
the validity of the decisior: taken by the Sccurity Council. The question of the
effect of the voluntary ahstentions of permanent members of the Security Coun-
¢il in votes on matters other than procedural ones is dealt with in greater detail
clsewhere in the present document {see the Annex to the present document).

246. Moreover, the abstention of the French and United Kingdom dcle-
gations in the vote on what became resolution 264 {1969} demonstrated mainly
the dissent of these two delegations from concrele steps foreshadowed in the
resolution and not to the substantive decisions as expressed in operative para-
graphs 1-6 thercof, The representative of Prance expressed at that stage some
doubt on whether the Leaue of Nations would have had the power 1o deprive
South Africa untlaterally of its Mandate. He did not, because of this doubt,
vote against the draft resolulion. The representative of the United Kingdom
expressed the view that the course adopted by the General Assemnbly in 1966
had been mistaken. This view did not lead him to vote against resolution 264
(1969),

VITI. ProceepinGs LEADING TO SECURITY CounNchl. RFSOLUTION 269 {1969}
Request for a Meeting of the Security Council

247. On 24 July 1969 in. 2 communicalion addressed to the President of the
Security Council the represcntatives of the States which were members of the
United Nations Council fisr Namibia requested that an urgent meeting of the
Security Council be convened in order that the Security Council may consider
“the situation resulting from the wholly negative reaction of South Africa 10
Security Council resolution 264 {1969), and from thc measures which it is
continuing to take in defiance of the authority of the Security Council and the
General Assembly™ (Dosser item 82; 5/9359).
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Maertings of the Security Council

248, The Security Council considered the question at its 1492nd to 1497th
meetings, between 30 July and 12 Aggust 1969 {Dossier items 33 to 38).

Documents Before the Security Council
Communicutions and reporis

249. The documents before the Security Council in this connection included
a cominunication dated 23 July 1969 addressed to the President of the Security
Council from the President of the United Nations Council for Namibiz (Dos-
sier itcm BI; §/9352); and 2 communication dated ! August 1969 addressed to
the President of the Security Council by 46 States Members of the United
Nations, and co-signed by an additional member State {Dossier itemn 84; §/9372
and Add. 1-3%

250, The Security Council aiso bad before it a report submitted 1o the
Seccurity Council on 14 May 1965 by the Secretary-General (Dossicr item 78;
§/9204 and Add. 1), pursuant to operative paragraph 9 of Security Council
resolution 264 {1969) which had requested the Secretary-General 1o [ollow
closely the implementation of that resolution and to report to the Secyrity
Council as soon as possible. Annex I of the report reproduced the reply dated
30 April [969, of the Minister of Foreign Affairs of the Republic of South
Africa to the Secretary-General’s telegram of 20 March 1967, conveying to
the Minister of Foreign Affairs the text of resclution 264 {1969). The Minister
enclosed with his reply the text of a statement he had made in the South African
Senate on 20 March 1969 and an extract from a public address by the South
African Prime Minister on 21 March 1969. He also invited the Secretary-
General’s attention to an earlier letter from the Prime Minister dated 27 March
1968 and (o the documents mentioned therein.

Draft resolivion

251. A draft resolution sponsored by the delegations of Algeria, Colombia,
Pakistan, Paraguay, Senegal and Zambia {Dossier item 85; 5/9384 and Add. 1)
was submitted to the Security Council at its 1497th meeting, on 12 August 1969
{Dossier itern 38; 1497thmig., pp. 2-5). The draft resolution was introduced, on
behalf of its sponsors, by the representative of Zambia who stated that it was
noi the best that could be drafted but that it was the best possible, given the
obvious limitations and peculiar circumstances which surrounded all Security
Council resolutions. The sponsors regarded it as a siep in the right direction.
He pointe¢ out that it was the intention 1o achteve, nter afia, the following:
to remind South Africa of its obligation under Article 25 of the Charter; ta
remind the members of the Security Council themselves of their responsibility
under Article 6 of the Charter (expulsion of Members from the Organization);
to condem: Scuth Africa for its persistent defiance of the authority of the Uni-
ted Nations.; to declare that South Africa’s continued illegal occupation of Na-
mibia constiluted an aggressive encroachment on the authority of the United
Nations and alse a dental of the political sovereignty of the people of Namibia;
to set a date for the withdrawal of South Africa from Namibia; to call upon all
States to refrain from all dealings with the Government of South Africa pur-
porting 16 £ct on behalf of Namibia (Dossier item 38; 1497th mtg,, pp. 7, 8-10).
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Adoprion of Security Councit Resafurion 269 {1969}

252, The Security Council, at its 1497th meeting, adopted as resolution 26%
{1969} (Dossier item 108) the draft resolution proposcd in document $/9384
and Add. 1. There were 11 votes in favour, none against, and 4 abstentions,
namely Finland, France, rhe United Kingdom and the United States {Dossier
itern 38; 1497th mig., pp. 12-15).

Swmmary of Views Expressed in the Debhate

253, The representative of Colombia stated that the meeting of the Security
Council was the natural consequence of resolution 264 (1969), particularly of
operative paragraph 8 thoreof, by which the Councit had decided that, in the
event of {ailure on the part of South Africa to comply with the provisions of
resolution 264 {1969), the Security Council would meet immediately to deter-
mine the necessary steps or measures in accordance with the relevant provisions
of the Charter {Dossier item 33; [492nd mtg., p. [2). The representative of
Zambia stated that his delegation was perturbed by the fact that, although the
South African Government was no longer the de jure government with authority
to administer Namibia, it still continued to make the work of the Uinited Nations
impossible by refusing to let the United Nations Council for Namibia discharge
its duties. The representative of Zambia stated that developments made it
imperative that the Security Council abandon its last illusions and admit that
more effective measures were necded {0 solve the problem of Namibia once and
for all, that is, the application of Chapter VII of the Charter (Dossier item 33;
1492ad mtg,, pp. 14-18).

254. At the 1493rd mecting, referring to the reply from the Government of
South Africa contained in Annex | of the Report of the Sccretary-General
{Dossier item 78; 5/%204), the representative of Afgeriv staied that South
Africa was now contesting the juridical basis of the decisions of the Council,
e asserted that South Africa’s actions were a flagrant violation of Article 25 of
the Charier. Among the proposals he made for action by the Couneil be in-
cluded the proposal that ¢ demand must be addressed to South Africa to leave
the Territory within & given time-limit. He also suggested that an invitation
should be addressed to all States to deny South Africa any right to speak on
behalf of Namibia (Dossizr item 34; [493rd mitg., pp. 7, 8-10).

255. The representative of Nepal pointed out that the United Nations in its
dealings with South Africa, over more than two decades, had exhausted the
possibilities of persuasion. The aggrieved party in the situation, created by the
policy of the belligerency of the Government of South Africa was not just
another government or two, but the whole United Nations. There was, the
representative of Nepal stuted, no doubt whatever in the minds of his delegation
that the continued occupztion of Namibia constituted a threat to international
peace and security, In rezard to General Assembly resolution 2248 (S-V), he
said that it had not been supported by four perinanent members of the Security
Council (Dassier item 34; 1493rd mtg, pp. 13-15, 16, IT).

256, The representative of Pakistan stated that resolution 264 (1969) had
constituted a major step forward inasmuch as the Security Council had rec-
ognized its responsibility in the question of Namibia. The case of the inter-
nutional community—no: only of the people of Namibia—against the South
African Government constituted a long list of acts in the nature of grave
transgressions of intcrnasional law, and he went on to list these acts. South
Africa’s reply in document $/9204 made it clear. bevond any shadow of doubt,
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that South Africa would not aiter its defiant attitude towards the resolutions
of the General Assembly and Lhc Security Council (Dossier item 34; 1493rd
mig., pp. 21 io 26).

257. The rcprcsemauve of Ir:a‘m ‘a non-member of the Security Council,
recalled that in 1967 (General Assembly resolution 2248 (S-V), sec. VI) the
General Assembly had deeided that South West Africa should be enabled 1o be
independent by June 1968. With reference 10 the statements made by the Scuth
African Fosgign Minister and the South African Prime Minister (8/9204), the
representative of India said that the Szcurity Council was faced with a sttuation
in which 2 member State had defiantly refused to fulfil its obligation under
Avrticle 25 of the Charter. In regard to future action which the Council could
undertake, lhe I‘Cpl‘t.bcnldtlvc of India meniioned a decision prohibiting all
dealings with South Africa in so fur as they reiated to Namihia; a ban on the
sale of arma 1o South Africa; the claiming by the legally appointed administer-
ing authority of the revenue due to it from the mining and other enterprises in
Namibia; the claiming by the United Nations of indemnities and reparations
from Soutb Africa on account of the deprivations and dispossessions of the
Namibian population {Dossier item 34; 1493rd mig., pp. 27, 31 to 33}

258. The representative of Clifle, also a non-member, pleaded for remedial
action by the Security Council {(Dossier iternn 34; 14%3rd mtg., p. 36).

© 259. The representative of Finland also pointed out that South Africa not

oniy had ignored the requests of the Council but had chosen to challenge the
very right of the Council to make them, It was obvious t¢ him that agreement
could not be reached in the Securily Council on a proposal to resort to en-
forcement action under Chapter VII. In this situation the Security. Council
could best discharge iis responsibilities by proceeding on (he basis of the wide
agreement which had existed in the Counul "on this 1ssue (Dos:uer ltem 35;
1494th mitg., pp: 6 and 7).-

260. The representative of Seaega! was commced that there was no other
way of dealing with this matter than to apply thc praws:ons of Lhapter VII
(Dossier item 35; 1494th mtg., p. 13). . S

261. Accordmg 1o the representative of the USSR, everythmg was trans-
parentiy clear; South Africa did not-wish to withdraw from- Namibia and
would nor-heed the resolutions of the General ‘Assembly and the Securily
Council (IDossier item 35; 1494th mtg.,'p. 16}.

262, The representative of Hungary said that ignoring the ¢lear-cut decision
of the world Organization and disregarding world public opinion, the South
African Government had declared political war on the United Nations {Dassicr
item 36; 1495th mig., p. 3}.

263, The representative of Paraguray said that the real guestion before the
Council was to decide on the scope of the new measures to be adopted in
accordance with the spirit and the letter of resolution 264 {1369) in order to
ensure the complete implementation of that resolution. His defegation was not
unaware of the political realities which indicated that at present at least, the
possibilities of action open 1o the Securily Council were necessarily limited
{Dossier item 36; 1495th mlg., p. 7).

264. The representative of Ching emphasized that there had been virtual
unanimify of opinion that the continued illegal cccupation of Namibia by
South Africa ‘must be brought to an cnd. In the present casc it was obvious
that the full and wholehearted support of those Western powers that were in a
special posilion to make significant contributions to enforcement action was
not forthcoming. In such circumstances, the Council, should it decide 1o apply
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mandatory cconomic sanciions, ran Lhe risk of raising hopes it could not fulfil
{Dossier item 36; 1495th mtg., pp- [2, 13-15}

_265. The representative of France stated that his delegation had always
considered that it was the duty of South Africa 1o ensure the material and moral
well-being of the population (of Namibia) and to promote progress towards
exercise by that populativn of the right of self-determination, The French
delegation had on many occasions expressed its disapproval of the extension
to a territory with an international status of a discriminatory and repressive
policy. It had also expressed its opposition to any initiative taken by the South
African Governmenl with the aim of dividing the Territory against the wilt of
its inhabitants, or of integrating it into the Republic of South Africa. The
French representative recalled the statement by the French Foreign Minister
who, speaking in the General Assembly (A/PV.1683, p. 32), had said (hat France
was “ready to take part in the scarch for any solution likely to restore the
rights and dignity of the pepulations that have 0o long been deprived of them™.
On the other hand, the French representative again reminded the Council of the
French rescrvations with respect to resolution 2145 (XX} which in {ts view had
a very weak juridical basis and which it was clear could not be implemented in
practice. He also rccalled that resolution 264 {1969) had not been adopted
unanimously. He believed that the United Nations must take a realistic view
of the situation and be able to suit its actions to its own capabilities (Dossier
item 36; 1495th mtg., pp. [6-20}- .

266. The representative of the United Kingdom repeated that the Uniled
Kingdom believed that the people of South West Africa should be enabled to
exercise the right of free and full self-detcrmination; that South Africa had not
been administering the Territory in accordance with the Mandate originally
entrusted to it; that South Alrica had indeed forfeited the right to administer
the Mandate. The United Kingdom delegation also reatfirmed ils objections to
the notorious “homelands” legislation which had extended the system of
Bantustans to South Wess Africa. The differences among members of the Sc-
curity Council were about means not about ends. The United Kingdom would
not be prepared to agree to comrmitments under Chapter VII of the Charter.
His delegation believed that the path so far followed had been mistaken and did
not believe that the Sccurily Council should take further steps atong that path
(Dossier item 37; 1496th mtg., pp. 2 to 6}

267. The representative of the United States repeated that there was virtaal
unanimity in the Council as to the siluarion which had given rise to the com-
plaint before it. There was general agreement that South Africa had remained
in the Territory illegaily and general concern that South Africa had not lived
up to its solemn obligations. The representative of the United States also said
that the illegal cecupying authority had proceeded unilaterally to create so-
called “homelands” in pursuit of its policy of virtual annexation. The honest
gifforences that did arise among members of the Security Council did not relate
to the essential facts of the state of affairs int Namibia, but converned what steps
or measures the Security Council could most appropriately take. The United
States Government could not support the view that mandatory sanctions under
Chapter VII should be adopted at that stage. The representative of the Umited
States also said thai the opposition to the evils prevailing in Namibia should be
steadfast, 1le continued: : Yoo

“There are ways aval lable to this Council, 2nd to each of us as member
Siates, to express thut opposition. We can and shouold continue 10 assert
the responsibility of 1he United Nations for Namibia. We should observe
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events there closely and inform the world fuily and candidly on what is
taking place. We should keep the pressure of world opinion focused on the
actions of the illegal occupying authority in violalion of the Charter, of
General Assembly resolution 2145 {XXI7 and the other relevant resolutions
of the United Naiions. We should unswervingly insist on the application to
Namibia of the standards of the Charter concerning the right of dependent
territories to self-determination and independence. All of our LOVCInments,

.- moreover, are free to take whatever further action is permiited by their
constitulional processes 1o express their cognizance of the illegitimacy of
the South African presence in Namibia and hence of the ilicgality of all
actions and transactions carricd out in Namibia under the authority, the
laws and the reguiations of South Africa.”

In its bilateral relations with South Africa, the Government of the United
States had continued to call the attention of that Government to what the
United States considered to be the illegal applications of its domestic legisiation
to the Territory of Namibia, The Government of the United States had contin-
ued to reiterate its concern as to the South West Africa Affairs Act of 1969, the
Homelands Act, und indeed the application to Namibia of all legislation in-
consistent with the rights of the pcople of Namibia under the Covenant of the
League of Nations, the Mandate Agreement, and Chapters IX and XI of the
United Nations Charter. He concluded that continued assertion by the Security
Council of its unequivocal and unrelenting condemnation of the violation of the
Charter in Namibia, coupled with whatever voluntary steps member States may
deem i1 possible 1o take, constituted the most promising means of realizing the
commeon objectives {(Dossier itern 37; t496th mig., pp. 7-15).

268. The representative of Spain emphasized that the Government of South
Africa not only had failed to implement Security Council resotution 264 {1969),
but had declared that it had no intention of implementing or complying with
it and had even gone so far as to deny the competence of the Council to deal
with (he problem of Namibia. He repeated that the presence of South African
authorities in Namibia was illegal and must be terminated. He indicated that it
might perhaps not be redundant to sel a target date for the withdrawal of the
South African adrinistration from the Territory (Dossier itemn 37; 1496th mtg.,
pp. 7 to 15).

269. The statement madc by the representative of Zambia in introducing
draft resolution $/9384 at the 1497th meeting on behalf of the sponsors is
referred to earlier in paragraph 251 above. The representative of Nepal also
made a stazement explaining the principal provisions of the draft resolution
(Dossier item 38; 1497th mtg., p. 11).

General Observations on Security Council Resolution 269 ( 1969)

270 In the course of the proceedings which led to the adoption of resolution
269 (1969), it was made clear by the four abstaining delegations that they were
strongly oppased to the extension to Namibia of the discriminatory and repres-
sive policy of South Africa; to the aim of dividing the Territory against the will
of its inhabitants; or 10 its integration into the Republic of South Africa, The
representatives of Finland, the United Kingdom and the United States placed il
on record that the differences of opinion in the Cquncil were about means and
not about ends. The differences did not relate to the essensial facts pertaining
to the state of affuirs in Namibia but concerned what steps or measures the
Sccurity Council could most appropriately take.
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271. The invocation of Article 25 of the Charier, the characterization of the
continued occupation of MNamibia by South Africa as constituting an aggressive
encroachment on the authority of the United Nations, and the setiing of a time-
limit for the withdrawal of the South African administration from the Ter-
ritory are among the nev clements which resolution 269 (1969) introduced,
beyond those which had been included in earlier Security Council and General
Assembly resolunons.

IX. PROCEEDINGS LEADING TO SeCURITY Council RESOLUTION 276 {1970}
Request for u Meeting of the Security Councif

272, On 26 January 1970 in a communication addressed to the President of
the Security Courncil. the representatives of 57 States Members of the United
Mations requested, with reference to paragraph 6! of Security Council reso-
lution 269 (1969), that the Security Council be convened, on an urgent basis,
in order to examine the feilure of the Government of South Africa to comply
with the letter and spirit of that resolution and in particular with Hs paragraph
4 2 {Dossicr itcm 92; /9616 and Add. 1-3%

Meetings of the Security Coithel

273. The Security Council considered the question at i1s 1527th o 1529th
meetings on 28, 29 and 30 January 1970 {Dossier items 39 to 41; 1527th to
1529th mtgs.).

Documents Before the Secirity Council
Communicationy and reporty

274, The documents belore the Security Council in this connection included
a report submitted 10 the Security Council on 3 October 1969 by the Secretary-
General pursuant {o operalive paragraph 9 of Security Council resolution 269
(1969) which had requested the Secretary-General to foliow closely the imple-
mentation of that resolution and 1o report to the Security Council as scon as
possible (Dossier item 88; $/9463 and Add. 1-2). Annex 1 of the report repto-
duced the reply dated 26 September 1969 of the Minister of Foreign Affairs of
the Republic of South Africa to the Secretary-General's telegram of 12 August
1969 conveying 1o the Minister of Foreign Affairs the text of Security Council
resolution 269 (1963}, An cxtensive annexure to the Minister’s reply contained a
detailed description of the administration, the economy, scientific and tech-

* The Security Council, in paragraph 6 ol resolution 269 {1969}, decided that in
the event of failure on the part of the South African Government 1o comply wiih the
provisions of the preceding paragraph of the resolution, the Security Councit will
mect immediately to determine upon cffective mmeasures in accordance with the
appropriate provisions of thz reicvant chapiers of the United Nations Charter. Para-
graph 5 of the resalution called upon the Government of South Africa to withdraw
its administration from the Territory immediately and in any case before 4 October

11969, -

# The Securlty Council, in paragraph 4 of resolution 269 {1969}, recognized the
legitimacy of the struggle of the pecple of Namibia against the illegal presence of the
South African authorities i, the Territory,
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nological rescarch, veterinary services, health services and education in South
West Africa.

275. In his reply the Foreign Minister of South Africa dealt with *“the ille-
gality of the resolution”, a2 gualification which he related both to General
Assembly resolution 2145 (XXI) and 10 Security Council resolution 269 (1969),
which the Foreign Minister described as “wholly unrealistic and without
Jjustification: in fact and in law™. The reply based the claim of the iflegality
of the UN resolutions of the South African Government’s interpretation of
certain procecdings in the Assembly of the League of Nations and in United
Nations organs; the Foreign Minister challenged the correctness of the 1950
Advisory Opinion of the International Court of Justice, inter olia, on the ground
that certain facts were not before the Court in 1950; the Foreign Minister
quoted a number of writers who he claimed supported his vicws; the Foreign
Minister further recalled efforts towards a better understanding with the United
Nations which, he said, South Africa had made, In dealing with the sub-
stantive parts of Security Council resolution 269 (1949}, he came to the con-
clusion that the terms “peapie”, ° occupatlon *, “rerritorial integricy”” and
“political sovereignty” which are used in the r{.so[utlon had no relation to the
realities of South West Africa. ‘The Foreign Minister then went on to describe
the ethnic composition of the population of South West Africa, which he said
did not consist of one people but of several peoples. He described in detail,
inter alia, arrangements which had been made for the establishment of a Le-
gistative Council and an Executive Council for Ovamboland, admimstrative
departments as well as rules of procedure and financial regulations for the
Legislative Council. The Foreign Minister’s reply reproduced the table of
contents of the rules of proccdure. The reply slated that the former Trust Ter-
ritories of the Camerocons and Togoland under British Administration, and
Rwanda under Belgian Administration, had all been divided on an ethnic basis.
The Forecign Minister aiso dealt with the visit to South Africa of oflicers of the
United Narions Special Commitiee for South West Africa of 1962, After pre-
senting what in his view ware some of the major legal and factual defects of
Security Council resolution 269 (1969), the Forcign Minister guestioned wheth-
er any account had been taken of the catastrophic consequences for the peoples
of South West Africa that would follow from severing their ties with South
Africa. He enclosed a memorandum which, together with the publication
South West Africa Survey 1967, would in his view show the significant evo-
lution which was taking place under South Africa’s administration in alt
spheres of life. He concluded by saying that on no account would South Africa
abandon the peoples of South West Africa who for half a century had placed
their trust in Scuth Africa to lead them on the path of progress, peace and
stability.

Diraft resointion

276. A draft rcsolution (5/9620) sponsored by the delegations of Burundi,
Finland, Nepal, Sierra Leone and Zambia was submitted to the Security Coun-
cil at its 1527th meeting {Dossier item 3%; 1527th mtg., paras. 33-31). A revised
version of the draft resolution was later submitted to the Sceurily Council &t
its 1529th meeting (Dossier item 93; S;%Z{J;’Rev 1: Dossier item 41; 15291h
mtg., para. 3). .

277. The original draft resolution proposced that the Security Council. re- -
quest.the Secretary-General to set up an ed #oc committee of experts. Following
consuliations, the revised version of the draft resolution provided for the estab-
lishment by the Sccurity Council of an 4d Hoe Sub-Committee of the Coungil,
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It was agreed that the 4d Hoe Sub-Committee woulkd consist of all members
of the Security Council {Dossier item 40; [528th mig., para. 7}, .

278. The representative of Finland, introducing draft resolution 5/9620,
emphasized that the text was a provisional oene. The crucial guestion concerned
the use of coercive measuces under Chapter VIT of the Charter. The division
of opinion on that question seemed to be irreconcilable, at least for the present.
It was of paramount importance to preserve and strengthen the authority and
effectiveness of the Security Council. Before invoking the provisions of Chapter
VII, the Security Council should make sure that its decisions could in fact be
carried out and that its will could be made to prevail. The purpose of the draft
resolution was to explore the possibilities of practical action, It sought to
define the ares of agreemwnt between the greal majority of members and pur-
posely avoided those issues which tended to divide the Council. The point of
departure was that since the Mandate of South Africa had been terminated by
General Assembly resolution 2145 (XXI}, the continued presence of the South
African authoritics in Naraibia was iliegal and consequently all aets taken by
the Government of South .Africa on behalf of or concerning Namibla after the
termination of the Mandate were illegal and invalid. That fact most have a
number of implications for any government dealing in one way orf another with
the Government of South Africa. The practical application of the injunction
addressed to all States to refrain from any dealings with respect to Namibia
recognizing any right of the Government of South Africa to act on behalf of
Namibia had not yet been sufficiently investigated and the sponsors therefore
proposed the appointment of a committee that should study these problems
{Dossier item 39; 1527th natg., paras. 27-43).

Adaption of Security Council Resolution 276 {1970}

279. The Sccurity Counzit at its 1529th meeting on 30 January 1970 adopted
as resolution 276 {1970) the draft resolution (5/9620/Rev. 1}, There were 13
votes in favour, none ageinst, and two abstentions, namely France and the
United Kingdom (Dossier item 413 1529th mtg., para. 184).

Summary of Views Expressed in the Debate

280, The following paragraphs contain refercnces to statements made in the
course of the discussion i the Security Council which may be considered as
reflecting the views of member States on the questions now al issue.

281. The statement made by the representative of Finland in introducing
draft resolution $/9620 at ihe 1527th meeting of the Security Council is referred
to in paragraph 278 above.

282. The representative of Zambia commented on the communication from
the South African Foieign Minister, which was annexed to the report of the
Secretary-General in document §/9463 and Add. -2 (Daossicr item 88), He also
observed that over the past few yvears Western countries and the Western major
Powers in particular had adopted an increasingly negalive attitude towards
issues concerning Southerr Africa. He compared this situation with the stand of
certain European Governraents which advocated the expulsion of Greece from
the Council of Europe, and asked whether oppression was obiectionable only
when the victims werc of lluropean stock. Fact-finding was morc effective than
fauit-finding. and he expressed the hope that the draft resolution would enable
the Council to move forward in the search for a solution to this dangerous
problem (Dossier item 39; 15327th mig., paras. 46-71).
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283. The representative of the Unired Siates found it a matter for great
regret that so little progress had been made since the Council discussed the
issue of South West Africa in August 1969, The draft resolution seemed to the
United States delegation accurately to represent and to reaffirm the basic at-
titude of tae United Nations to this problem. He believed that all Members
continued to have an obligation to do their best t¢ persuade South Africa to
acknowled ze United Nations responstbiiity for Namibia. The United States did
not recognize and did not intend to recognize South Africa’s ¢laim that it had a
right 1o act on behalf of the Territory. The study contemplated in the reso-
lution would permit the Security Council to form an intelligent judgment as to
what other peaceful and practical steps it might be possible for the United
Nations to take 1o discharge more effectively its obligations towards the people
of Namibiis {Dossicr item 39; 1527th mtg., paras. 72-80).

284. The representative of Turkey, the President of the United Nations Coun-
cil for Namibia, ¢mphasized the necessity to re-examine the situation arising
from the refusal of the South Aftican Government to comply with resolution
269 (1969). The Turkish Government deeply deplored the persistent attitude of
defiance adopted by South Africa towards the worfd orgamization, and its
refusal to co-operate with the United Nations in the finding of a just and equi-
table solut:on {Dossier item 40; 1528th mtg., paras. 12-31).

285. The representative of Syrig stated that acts of South Africa on behalf
of Namibii were naturally illegal as they emanated not from a legitimate but
from a usurping power. The emphasis should be put on refraining from as-
sisting that usurping power in any way. He quoted resolution 2548 {XXIV) of
the Generzl Assembly which in its paragraph 6 requested all States as well as
the specialized agencies and international institutions to withhold assistance of
any kind from. inter afia, the Government of South Africa {Dossier item 40;
[528th mtg., paras. 32-532). The representative of Sierre Leone said it was now
incumbent on the United Nations to plan, fully and thoroughly, methods by
which the freedem of Namibia could be gained. He emphasized the call upon
all States as expressed in paragraph 5 of the draft resolution {Dossier item 40;
[528th mtg., paras. 53-80).

286. The representative of the USSR in a comprehensive specch put the
question where South Africa got the audacity to disregard the decisions of
the Security Council which are binding on all States Members under Article 25
of the Charter. Commenting on the official statement by the representative
of the United States that the United States recognized the illegality of South
Africa’s presence in Namibia, he said that if the United States really tock this
position it should, together with all the other members of the Security Council,
adopt 4 strong and effective resolution which would really pillory the racist
régime in South Africa. In order to exert effective pressure on South Africa and
bring about an ¢nd to the occupation of Namibia, the Security Council must
call upon ail States to discontinue especially all economic, trade, transport and
other relationships with South Africa. All these measures, provided in Article 41
of the Charter, were legally justified {Dossier item 40; 1528th mtg., paras. 81-122),

287. The representative of Mepal emphasized that the Security Council
must retain the initiative and try to make what [ittie progress could be achiev-
ed in the situation. He pointed out that the paragraph establishing the A4 Hoc
Sub-Commiittee was the contral and novel feature of the draft resolution, which
was of an interim nature, and its purpose was to help the Security Council to
make vital decisions in this regard in the future (Dossier item 40; [528th mtg.,
paras. 123-134).

288. The representative of Spuin emphasized that by resolution 269 (1965}
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the Council had called upon South Africa to withdraw its administration from
Namibia immediately and in any case before 4 October 1969, However, that
datc had passed, as had also that of June 1968, set by the General Assembly in
resolution 2248 (8-V) calling for the decolonization of the Territory. South
Africa had not taken the least steps to fulfil its ineluctable obligations, The
most important problem the Security Council had to face was the stand of the
member States that refused to take into account the resoluiions of the main
bodies of the United Nations, thus hurling the gravest of all challenges that
the world organization had to confront, since they affected the Organication’s
very reason for existence. The Spanish delegation would have preferred a draft
resglution more commensurate with the principles that had been violated
{Dossier itemn 40; 1528th matg., paras, 135-143).

289. The representative of Poland commented that South Africa’s volumi-
nous reply to resolution 269 (1969} had tried to dilute the negative answer of
Scuth Africa in a maze of “legal™ argument; but the essence of that reply was
still a practical, curt “No* to the categoric injunctions of the Security Council
contained in its resolution 269 {1969), just as it had been to General Assembly
resolution 2145 {(XXT) and subsequent resolutions. The Council was facing
not a mere act of passive non-compliance with its decision, but an aggressive
action of a State almed at consolidating its annexation of another country. The
representative of Poland stated that the text of the draft resolution as submitted
at the 1528th meeting had brought improvements to the original {ext. [n spite
of certain shortcomings of the draft resolution, he was ready to support it {Dos-
sier item 41; 1529th mtg., paras. 4-27).

250. The representative of the United Kingdom stated it was unnecessary to
repeat in detail his Government’s position which was sufficiently well known:
enjoyment of real self-determination and independence by the people of South
West Africa; forfeiture by South Africa of the right to administer the Mandateg;
repugnance ai aspects of the South African administration such as the Ter-
rorism Act and trials under that legislation. At the same time, the United King-
dom had consistently drawn attention to the practical considerations and to the
need for the United Nations to act only within its capabilities. South Africa
was in fact controlling the Territory. The action the United Kingdom could take
was limited; it was no! able 1o contermplate action which would rapidly turn in-
to economic warfare against South Africa. As the basis of the new draft reso-
lution (8/9620/Rev. I} lay in the earlier resolutions on which the United King-
dom had already abstained in the past, he could not support the draft resobution.
Paragraph 5 of the draft resolution seemed to ighore some of the circumstances
to which ke had referred. The 4d Hoc Sub-Committee proposed in paragraph 6
of the draft resolution should not be limited to making recommendations for
Chapter VII action (Dossicr item 41; 1529th mtg., paras. 28-33).

291. The representative of China recalled that his delegation had voted for
resolution 2145 (XXI} and expressed his profound regret that the United
Nations had been prevented from exercising its functions in Namibia. There was
no significant difference of opinion on the fact that the adamantly unco-opera-
live attitude on the part of South Africa warranted strong censure by the world
community, but differences did arise as 1o how the Security Council could best
discharge its responsibility. Further study and exploration might be vuseful. He
therefore welcomed-the proposal to set up an Ad Hoc Committec {Dossier item
41; 1529th mig., paras. 44-50),

292, The representative of Colombia stated that only meagre results had been
achieved after prolonged efforts in the matter of Namibia. Those cflorts had not
however been sterile. Colombia would support the drafl resolution because it
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wished to leave no stone unturned to carry out all efforts that might directly or
indirectly lead to a settlement of the situation in Namibia (Dossier item 41;
1529¢h milg., paras. 51-56).

283, The representative of France recailed that his Government viewed the
policy followed by the South African Government in South West Africa with
the same severity as the representatives of the conntries of that continent., As
stated earlier, however, France had reached different conclusions about the
measures to be taken o cause the authorities of South Africa to cease ignoring
the obligations undertaken in the Mandate Agreement of 17 December [920.
He pointed out that the Sonth African Foreign Mimster's letter stated that the
policy of creating autonomous areas would be continued despite the condemna-
tions of that policy. It was to be feared that the sucgessive resolutions adopted
over a period of vears had not fully achieved their objectives, Onc might cven
wonder whether the positions taken by the General Assembly and the Security
Council had not scrved as a pretext for the Government of South Africa to try
1o justify the regressive legislaiion 1t had applied since 1967, Although the text
before the Councit was placed in a legal framework about which the French
delegation had always expressed reservations and which it therefore could not
support, it welcomed with sympathy the spirit of moderation that the United
Nations, through a realistic appraisal of the situation, could contribute effec-
tively to the solution of the very difficult problem of which the Council was
seized (Dossier ilem 4(; 1529th mtg., paras. 57-69).

294, The representative of Indig, a non-member of the Security Council,
expressed the view that the Council met under the shadow of South Africa’s
continuad defiunce. He said that by its refusal 1o fulfil its obligations under
Article 25 of the Charter, South Africa had forfeited all rights and privileges of
membership of the Crgamzation. He suggested that the Security Council decide:
firstly, that member States should take effective steps to prevent the fiow of
arms and other military hardware to South Africa; secondly, that all Staies
must take suitable measures to stop fresh investment in Namibia by their
nationals or privatc companies registered under their laws as long as South
Africa continued its illegal occupation of Namibia; thirdly, to ask all States to
ensure that their companies and nationals operating in Namibia paid the taxes
and levies for such operations not to the South African régime but to the
United Nations Council for Namibia; fourthly,. lo request member States to
discontinue recognition of travel documents issued by the South African Govern-
ment in so [ar as they pertained to the citizens of Namibia, and to take positive
steps to extend recognition :o travel and visa documents issued on behalf of
the United Nations; fifthiy, United Nations Members should be asked to give
fall legal effect to the United Nations’ termination of South Africa’s
Mandate by all possible means (Dossicr item 41; 1529th mlg., paras. 75-84),

295. The delegation of Nicaragua stated at the 1527th meeting that the deci-
sions of thc Sccurity Council had to be unreservedly accepted and complied
with. Since the Security Council acled in accordance with the purposes and
principles of the Charter, it might be understood that its extraordinary powers
under the Charter constituted obligations rather than rights and that there-
fore the Sceurity Council did not have absolute sovereignty, It did enjoy sover-
cign rights in the Investigation of any. dispute or any other situation which
might lead to international friction or give rise to a dispute (DDossier item 39;
1527th mtg., paras, 88, 89). At the 1529th mecting the delegation of Nicaragua
agreed with the purport of draft resolution S/9620/Rev, 1. The representative
of Nicaragua added that his delegation had slight objections particularly to
what was said in paragraph 2 of the draft resolution in which the Council
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pronounces isell on the validity of the measures adopted by South Africa since
the tarmination of the Mzndate, covering both political and merely adminis-
trative acts. [n the opinion of the delegation of Nicaragua, the consequences of
the iliegal activities of South Africa should be determined in the fight of both
domestic and intcrnational law by the courts of Namibia once the rule of law
had been cstablished thers, or by judges or arbiters selected by the parties
affecied by the illegal acts of South Africa. However the Nicaraguan delegation
would not object to these aspects of the form of the draft resolution since it
agreed with ils substance (Dossicr item 41; 1529th mtg., paras. 86, 87), -

296, The represemtative of Pakisran appealed to the Councit to adopt
strictly business-like approach to the problem, The Council had already dis-
posed of the legal issues involved in (he guestion of Namibia ; no new studics were
needed beyond the ones which had already been made. The time had come now
for suitable action. The Asiin-African member States had proposed action under
Chapter VII of the Charter. Given the economic and power realities, action by
the Asian-African States alone could hardly make any change in the situation.
The responsibility was therefore on the other member States, particularly the
permanent mermbers of the Security Council, to come forward with concrete
proposals of their own, The permanent members should consult each other and
report their agreed conclusions to the Security Council (Dossier item 41 ; [529th
mitg., paras. 121-124).

297. The representative of Syria referred critically to the flow of arms to
South Africa which had led to the increasing obduracy of the South African
régime; he also stated that there had been co-operation in the matier of the
delivery of arms between South Africa and Israel and vice versa (Dossier item
41; 1529th mtg., paras. 127-135).

298. The representative of Burundi commented that the trend in the Council
to shirk its responsibilitics seemed now {0 be turning into a real political doc-
trine that could well be the doctrine of the ostrich., Through the new resolution
the Security Council intended to rcmove any ambiguity and {0 take up the
chalienge {o resume the cxercise of its rights and rehabilitate itself by rehabili-
tating mankind {Dossier item 41; 152%th mtg., paras. 148, [49).

299. The representative of the United States, in explaining his positive vote
on the draft resolution, commented on paragraph 5 which called upon all
States, particularly those swhich had economic and other interests in Namibia,
to refrain from any dealimts with the Government of South Africa which were
inconsistent with operative paragraph 2 of the draft resolution, He called atten-
tion to the fact that the crizerion established in paragraph 5 was consistent with
paragraph 2, which had the effect of reaflirming the illegality of South Africa’s
continued occupation of Namibia. Such a criterion would obviously not exclude
such acts as protests to the South African Government concerning its actions
in the Territory, nor would the United States delegation take it to preclude
actions aimed at the proection of citizens of United Nations Members or
the rights of Namibians thamselves, which might be necessitated by the con-
tinued iflegal control exercised by South Africa (Dossier item 41; 1529th mig.,
paras. 135, 156}

General Ohservations on Security Coancil Resolution 276 (1970}

300, Security Council resolution 276 {1970) was adopted by 13 votes 10 none,
with 2 abstentions. Finland and the United States, which had abstained in the
vate on resolution 269 (1969}, voted in favour of resolution 276 (1970} The
delegations of France and the Linited Kingdom expressed at the meetings which
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led 1o the edoption of resolution 276 (1970) the positions (they had also taken on
earlier occasions which had been favourable to the support of the self-deter-
mination of Namibia and opposed to the poiicy of the creation by South Africa
of auionomous areas in Namibia, The representative of the United Kingdom
again confirmed the attitude of his Government towards the whole problem and
his Government's concurrence in the proposition lhat South Africa bad for-
feited the right to administer the Mandate.

361, In the present comndext, operative paragraph 2, declaring the continued
presence of the South African authorities in Namibia to be illegal, and the call
upon all States to refrain from any dealings with the Government of Scuth
Africa inconsistent with Lhis proposition are of particular relevance. By resolu-
tion 276 (1970} the Council also togk the important decision to establish the
Ad Hoe Sub-Committee.

302. It should be noted that resolution 276 {1970) was not only recalied and
reaffirmed, respectively, in the preambles of resolutions 283 (1970} and 284
(197G}, but that it is referred to in operative paragraph 1 of resclution 284
(1970), which contains the rcquest of the Security Council for an advisory
opinion on the legal consequences for States of the continued presence of South
Africa in Namibia, notwithstanding Security Council resolution 276 { 1970).

X. PrROCEEDINGS LEADING TO SECURITY COUNCIL ResoLution 283 {1970)
Request for a Meeting of the Security Council

303. On 22 July 1970 in a communication addressed to the President of the
Security Council the representatives of Burundi, Finland, Nepal, Sierra Leone
and Zambia, the co-sponsors of Security Council reselution 276 (1970} of
30 January 1970, requested that a meeting of the Security Council be con-
vened to resume consideration of the question of Namibia (Dossier item 1025
5/9884).

304, The represcntatives stated in their communication that in resolution
276 (1970} the Security Council had decided, among other matters, to establish
an Ad Hoe Sub-Committee of the Council ! to study, in consultation with the
Secretary-General, ways and means by which the relevant resolutions of the
Security Couneil, including resolution 276 {(1970), could be effectively imple-
mented in accordance with the appropriate provisions of the Charter. The
recommendations of the 4d Hoe Sub-Committee were (o be submitted to the
Security Councif.

305. The representatives also referred in their communication to the Security
Council’s further decision, in operative paragraph ¢ of resclution 276 (1970}, to
resume consideration of the question of Namibia assoon as the recommendations
of the Ad Hoe Sub-Committee were made available, The Ad Hoc Sub-Commit-
tee had now submitted its report to the Security Council.

Meeting of the Security Coancil

36, The Security Council considered the gucstion at its 1550th meeting on
29 July 19H {IDossier item 8).

-

t The Ad Hoe Sub-Committee was composed of all members of the Security
Council.
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Doéuments Before the Security Councit

Report of the Ad Hoo Sub-Committee

307. The documents befire the Security Council in this connection included
the report, dated 7 July 1470, of the Ad Hoc Sub-Committee of the Council
{Dossier item 181 $/9863, Corr. 1 and Add. 1/Rev. 1). Chapter I of the report
referred to the terms of reference of the Sub-Committee; Chapter I contained
a review of the work of the Sub-Committee; Chapter III set out the recommen-
dations of the Sub-Committee.

308. Annexes I, IT and {II to the report set out the replies received by the
Sub-Committee from governments, inter-governmental organizations and
United Nations bodies in response to inquirics from the Sub-Commitice.
Additional replies from governments are contained in document S/9863/Ad4d.
1/Rev. 1.

309. The proceedings of the Ad Hoc Sub-Committee arc contained in
documents SJAC.17/SR.1-17 (Dossicr items [ to 7, and 12 to 21). Attention is
drawn {0 the statements rade by members of the 4d Hoe Sub-Commiitee at
its 17th meeting, expressing certain reservations. These statements arc also set
ot in Annex 1V of the report of the Sub-Committee,

Draft resolutions

(i) Draft resolution S{9891,

310, A draft resclution sponsored bv the delegations of Burundi, Finland,
Nepal, Sierra Leone and Zambia was submitted to the Security Council at its
1550th meeting on 29 July 1978 {Dossier item 103; §/9891),

31i. The dralt resolution, which was later adopted by the Security Council
as resolution 283 (1970}, reflected the following recommendations of the 44 Hoc
Sub-Committee of the Council: recommendations 1, 2, 3, 4 fat, (5) (¢} and
(d},6,7,9 (a) and (4}, 10and 11 2. [t also reflected the last two paragraphs of
Chapter IIT of the Sub-Cornmitiee’s report.

{ii} Draft resolution 5198392,

312. A draft resolution sponsored by the delegation of Finland was also sub-
mitted to the Security Council at its 1550h meeting on 29 July 1970 in docu-
ment 5/98%2. The draft resolution, which was later adopted by the Security
Council as resolution 284 (1970} (Dossier item 11), was based on recommen-
dation 5 of the A4d Hoc Sub-Committee, namely the possibility of requesting
an advisory opinion from the International Court of Justice on the legal con-
sequences for States of the continued presence of South Africa in Namibia 2

* Recommendation 8 of the Ad Hoe Sub-Committee referred to the possibility of
the Security Council reaffirming its call upon all States 1o cease forthwith the sale
and shipment of arms, ammunition, military vehicles and materials for the manufac-
ture of arms and ammunition (0 South Africa. On 23 July 1970 the Security Council
considered the question of race conflict in South Alrica resuiting from the policics of
apartheid and adopied resolution 282 (1970} in which 1t reaffirmed its earlier resolution
on the arms embargo, condemned its violatiens, and called upon States {o strengthen
it. [It will be noted that the sixth preambular paragraph of resolution 283 {1970)
reaffirms resolution 282 {1970).]

* Resolutton 284 (1970) of the Security Council is deait with in section XTI of the
present document.
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Adoprion of Security Council Resolution 283 (1970)

313. The Security Council, at its 1550th meeting on 29 July 1970, adopted the
draft resoiution $/9891 as resclution 283 (1970} (Dossier ilem 110), There were
13 votes in favour and none against, with 2 abstentions (France and the United
Kingdom} {Dossier item 8; 1550th mtg., para. 1535).

Summary of Views Fxpressed in the Debate

314. The following paragraphs contain refercnees to statements made in the
discussions of the Scecurity Council pertaining to resolution 283 (1970).

315, Introducing draft resolution 879891 the representative of Buwrundi suid
that a conflagration of unforeseeable dimensions was o preparation in southern
Africa. The text proposed by the sponsors had, he said, certain weaknesses
detiving from a situation that was well known. The draft resolution was inspired
by the main iines of the report of the A4 Hoc Sub-Committee, The uhanimous
adoption of the draft resolution would be the logical crowning of the common
endeavour (Dossier item 8; 1550th mig., paras. 20, 31, 32}

316.- The representative of Finfand said that the varicus steps proposed in the
draft resolution flowed dircetly from the key provisions of Security Council
resolution 276 (1970). These declared that the continued presence of South
Africa in Namibia was iilegal and called vpon all States to refram from any
dealings with South Africa inconsistent with this. The draft resolution trans-
tated those declarations into practical terms. It set out a comprehensive pro-
gramme of action which, onge it had been carried cut, would substantially
increase international pressurc on Soulh Alrica with regard to Namibia. He
added that the draft resolution fell far short of the wishes of some of the mem-
bers of the Security Council and that, of course, this could not be the end of
United Nations efforts to discharge its responsibility towards Namibia and its
people. Those efforts must be seen as a continuous process of ever-increasing
international pressure. The two draft resolutions (i.e., those which subsequently
became resolutions 283 (1973} and 284 (19703 formed together a programme of
action which represented significant progress in the Council's eiforts to help the
people of Namibia 1o achieve self-determination and independence to which
they, fike all other peoples, were entitled {Dossicr item 8; 1550th mtg., paras.
38, 37, 43). :

317. The representatives of Sierra Leone, Nepal and Colombia supported the
draft resolution for the reason that it might lead in some way towards a solution
of the situation and because it represented a modicum of progress. The represen-
tative of Nepal added that the draft resolution contained many positive and
novel features lacking in previous.resolutions. [n addition to providing for
complete non-recognition by States of the authority of South Africa over
WNamibia and termination of all existing relations with South Africa in so
far as those relations pertained to the international Territory, the Security
Council, under the draft resolution, would call upon States not only to ensurc
that their national companies ceased all present or future commercial, industriat
and concessional enterprises in Namibiz but also to withhold protection of any
such investments against claims of a future lawful government of Namibia.
Those provisions were largely based upon the steps that had been taken recently
by the Governinent of the United States. The provisions for a detailed study of
all bilateral and multilateral treaties to which South Africa was a party and
which might be considered to apply to the Territory of Namibia were included
s0 that the results of the study mighl ussist States—if indeed assistance wers
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needed—in the implementation of United Nations resolutions on Namibia. An.
other novel and significant feature of the joint draft resolution was that under it
‘the Security Council would request the United Nations Council for Namibia 1o
make available to the Security Council its study and proposals regarding not
only passports and visas for Namibians for travel abroad, but also regulations
governing the travel to Namibia of the citizens of other States. The representa-
tive of Syria did not belittls the scope of the measures contemplated in the draft
resotusion, but believed that nothing short of drastic measures in the form of
effective sanctions provided by the Charter would deter the Government of
South Africa from its thrust into the political and human rights of the Africans
and the territorial integrity of their lands {Dossicr item 8 1550th mig., paras, 44
to 98).

318. The representiative of Zambig stated that the Ad Hoe Sub-Committee
could not have obtained betler results under the difficult circumsiances in
which it operated. 'The report listed a number of measures which were within the
reach of every Government to take in order to apply pressure on the South
African Governmeni to bring an end to its illegal oecupation of Namibia,
The refusal of South Africa to comply with Secority Council and General
Assembly resolutions pertaining to the withdrawal of that country from Namibia
was probably the most setious threat ever posed to the very existence of the
United Nations as an effective instrument for the maintenance of international
peace and security. While, -of course, the racial and colonal policies pursued in
southern Africa by South africa, Rhodesia and Portugal were as objectionable
as those pursued by South Africa in Namibia, one would have hoped that it
would be possible 10 secure a greater amount of support for measures to be
taken to free Namibia by reason of the United Nations direct responsibility for
Namibia. The frecing of MNamibia was the direct responsibility of the United
Maiions and of all member States; it was not golely an African concern {Dossier
item 8; 1550th mtg., paras, [01, 102, 103).

318, The representative of Spain emphasized that there had been a breach of
international [aw as a resuly of the presence of South Africa in Namibia and asa
result of failure to comply with a series of resolutions, including resolution 269
{1969} of the Security Council calling for the immediate withdrawal of South
Africa from that Territory before 4 October 1968, If there were added to that
illegal situation the fact that the Government of South Africa had been practis-
ing in the Territory the unaaimously condemned policy of apartheid, it would be
found that in addition to a violation of international law, there had been a
violation of moral law and of the principles of the Charter. In the opinion of the
Spanish delegation, the joint draft resolution was a positive step of obvious
importance in the direction laid down in resolutions of both the General Assem-
bly and the Security Couneil. The Spanish deiegation, while supporting the draft
resolution, entered a reservation to operative paragraph 2 of the joint draft
resolution for it felt that juridically speaking it was unnecessary {(Dossier item
8; 1350th mig., paras, 113, 114,115}

320. The representative of the USSR said that inasmuch as South Africa
refused to leave Namibia ‘what was needed was to achieve a cessation by the
Western Powers of political, military and economic assistance o South Alrica
because it was a country which violated the Charter of the United Nations, The
Soviet Linion had repeatedly stressed the need for aclive measures to be taken
by the Security Council and the General Assembly which would indeed exert
pressure on South Africa and force it to comply with the decisions of the United
Nations on the quesiion of Namibia, and pave the way for a settlement of the
Namibian problem in the interests of the people of Namibia. The Soviet delega-
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tion had proposed in the Sub-Committee, in order {o bring pressure to bear on
South Africa, and to cnd tts unlawiul occupation of Namibia by South Africa
a recommendation to the Security Council to demand that all States comply-
strictly with the decisions of the Security Council and the General Assembly or
Namibia and cease completely all economic, trade, transport and other rela-
tions with South Africa. Recent events had confirmed that this approach by
the Soviet Union was correct, That was why the recommendations made by
the Sub-Conunittee in its report to the Securtly Council {doc. §/9863) and
subsequently refiected in the draft resolutions, could not in the view of the
Soviet delegation be regarded as entirely satisfactory. In order to fulfil the main
requirement for the independence of Namibia, which was the expulsion from
Namibia of the South African racists and of their administration, and of their
military and police forces, it was essential to apply more effective measures than
those which were proposed by the Sub-Commiltee and which were contained in
the draft resolution under consideration. However, becguse the representatives
of the Afro-Asian couniries members of the Secority Council considered that
the measures proposed in the draft resolution might to some extent contribute
to a solution of the problem of Namibia, the Soviet defegation would support
the draft resofution. The representative of the USSR stressed, however, his
delegation’s reservations to paragraphs 10 and 12 of the draft resolution, He
expressed his doubts with regard 1o the advisability of extending the terms of
reference of the United Nations Council for Namibia, particularly with regard
to the questions conceening the issuance of passports and visas. Quite apart
from the fact that those questions fell strictly within the domestic competence
of the member States of the United Nations, the extension of the activities of the
Council for Namibia into this sphere would yield no appreciable or tangible
results. Rather it would distract altention from the urgent problems related to
the question of Namibia and merely give rise to illusions in the minds of the
Namibian people. With regard to the recommendations contained in paragraph
12 of the draft resclution concerning the establishment of a United Nations
fund for Namibia, the Soviet delegation sympathized with the humanitarian
aims of this proposal. However, regarding the possible source of financing the
fund, the Soviet delegation belicved that such financing should be carried out
exclusively through a special tax levied on forcign companies operating on the
territories of countries in Africa and aiso in Namibia and South Africa (Dos-
sier item & ; 1550th mtg., paras. 124, 127, 128, 129, 130, 131).

321. The represeniative of Poland, while recognizing the new etements which
the draft resolution introduced and expressing his intention 10 vole for it, men-
tioned his reservations towards some of its provisions, The draft resolution con-
centrated its recommendations solely on the Tertitory of Namibia. To confine
the question to those limits might be. technically speaking, defensible, but poli-
tically it was not. His delegation had always considered it an impossibility to
deal with Namibia independently from the Republic of South Africa, the
oceupying Power, and that it was illusory to deal with the queslion of the
economic refations maintained by many States with Namibia while at the same
time disregarding their relations with the Republic of Scuth Africa. He ques-
tioned the effectivencss of the measures envisaped in a draft resolution the
provisions of which were limited to Namibia, He favoured the view that the
proposed. United Nations Fund for- Namibia shouid be financed through the
collection of a levy on the'investments of foreign companies operating, in patii-
cular, in Namibia {Dossier item 8; 1550th mtg., paras. [38, 139, [40).

322, The representative of the United Srates, in explaining his affirmative
vote, said rhat on 20 May 1970 his Government had announced the new policy
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steps which 1t intended to tike to discourane investiment by its citizens in Nami-
bia and to deny credit guarantees and other assistunce for trade with that
Territory. His delegation was gratified to note that the economic measures
which Slates were called upon to take in operative paragraphs 4 through 7 of
the resolution contained in decument S/9891 werc consistent with and in fact,
he believed, reflected the policy already enunciated and being implemanted by
his Government. In his delegation’s view, such steps constituted a meaningful
contribution to the Council's efforts to deatl effectively with the problem: of
Namibia. In regard to paragraph 2, the United States Government continued
to maintain that Mcmber Governments nmust be free to take appropriate action
to protect their own citizens and o assist the people of Namibia. The United
States representative also maintained certain reservations made on earlier
occasions {Dosster item 85 1550th mtg., paras. 163-168).

323, The representative of Frasce, explaining his abstention in the vote on
the joint draft resolution 59891, repealed the views expressed by the French
delegation on the carlier resolutions: disapproval of the extension of a discri-
minatory and repressive policy to & Territory with international status; this
policy to be contrary to the spirit of the Mandate which did not come to an end
with the disappearance of the League of Nattons; doubt about the power of the
Umited Nations unilaterally to deptive South Africa of the Mandate. It would
secm preferable in this difficoit and complex matter, and in view of the fact that
the soundness of the legal position had not been unquestionably established, not
to engage ihe authority of the United Nations in a course of action which in the
past had proved likely to lead to an impusse (Dossier item §; 1550th mtg.,
paras. 175, 176, 177, [81]).

324, The representative of the {nited Kingdont, who had also abstained in the
vote, stated that his delegation’s basic posttion on both the legal and the prac-
tical aspects of the question had not changed: the undisputed right to seli-deter-
mination of the people of Namibia; ditficulties about the way in which the
Council had sought to help the people of Namibia to exercise that right;
practical considerations had to be faced; the United Nations needed to act
within its capabilities (Dossier item 8; 1550th mitg., paras. 186-189).

CGeneral Observations on Security Council Resolution 283 {1970)

325, For establishing the legal consequences for States of the continued
presence of South Africa in Namibia. Security Council resolution 283 (1970} is
of parlicular relevance, In it the Security Council reaffirmed its resolutions 264
{196%) and 276 {1970) by which the continued presence of South Africa in
Namihia had been declared iffegal and by which it bad called upon the Govern-
men! of South Africa to withdraw its administration from the Territory. The
Security Counctl noted the continued flagrant refusal of South Africa to coniply
with the decisions of the Council demanding the withdrawal of South Africa
from the Territory. The Security Council has therefore established as far as the
consequences for South Africa are concerned that South Africa has commitied
and continues to commit an internationally wrongful act for which it has
incurred and continues to incur international respansibility.

326. As far as the legal consequences for States other than South Africs are
concerned, the resolution.contains decisions in-the field of diplomatic, consular
and other relations (operative paras. 1-3), it calls upon all States to take mea-
sures i regard to dealings with respect to commercial or industrial enterprises or
concessions in Namibia {operative paras. 4-7 and 11}, il initiates action in
regard to bilateral and multilateral treaties {operative paras. 8§ and 9), and ¢x-



196 NAMIBLA {SOUTH WEST AFRICA}

presses its interest in actions of the United Nations Council for Namibia in
regard 10 passports and visas {operative para, 10}, It calls for reports by States
on measures they have taken 1o give effect to the provisions of the resolution,
and re-establishes the Ad Ffec Sub-Committee {operative paras. 13-16).

XI. PROCEEDINGS LEADING TC SECURITY CoOUNCIL REsoLuTioN 284 (1970)

327. Like Security Council resclution 283 {1970), resolution 284 (1970)
{Dossier tlem 11} goes back to the proceedings and recommendations of the
Ad Hoec Sub-Committee of the Security Councll established in pursuance of
resolution 276 {1970). Resolution 284 {1970) is specifically the outcome of
recommendation 5 of the Ad Hec Sub-Committee which related to “the pos-
sibility of requesting, in accordance with Article 96 (1) of the Charter, an Advi-
soty Opinion from the International Court of Justice on ‘the legal consequences
fur States of the continued presence of South Africa in Namibia notwithstand-
ing Security Council resolution 276 {1970y ™ (Dossier item 9. The recommen-
dations of the Sub-Committee, including recommendation 3, were considered
at the 1550th mecting of the Security Council on 29 July 1970 (Daossier item 8).
The draft resolution {Dossier item 10; $/9892) which became resolution 284
{1970) was sponsored in the Security Council by the representative of Finland
(Dossicr item 8; 15350th mtg., para. 38).

328. Operative paragraph 1 of the draft resolution inctuded the wording of
the question on which the advisory opinion of the Internancnal Court of
Justice ts sought in words identical with recommendation 5 of the Ad Hoc
Sub-Committee, except that a comma was inseried between “in Namibia” and
“notwithstanding™ as contained in draft resolution $/98%2; and in resolution
284 (1970} as adopted the guestion reads as follows:

“What are the legal consequences for States of the continued presence
of South Africa in Namibia, notwithstanding Security Council resolution
276 (1970)?

329. Resolution 284 (1970} was adopted by 12 votes to none with 3 absten-
tions (Poland, USSR, United Kingdom) after the Council, in a separate vote,
had decided to retain the words “notwilhstanding Securily Council resolution
276 (1970)” by 11 votes in favour 1© none, with 4 abstentions (France, Poland,
LJSSR and the United Kingdom) {Dossier item 8, 1550th mig., paras. 156 to 160},

330. The present section of this review refers firstly to stalements made in
the course of the proceedings of the 4d Hoc Sub-Committee and thereafter
to Lhe statements of the members of the Security Council at its 1550th meeting.

Proceedings in the Ad Hoc Sub-Committee

331. The representative of Firkwd, at the (hird meeting of the Ad Ffoc Sub-
Committee on 27 February 197), stated, when dealing with the recommen-
dations ¢ be madc by the Sub-Committes to the Security Council, that the
Counci! might aiso ask the International Court of Justice for an advisory
opinion on the leral consequences for member States of the continued illegal
presence of South Africa in Namibia. The Finnish delegation believed that the
Council might be well advised to ask for such an opinion from the highest
intcrnational authority on law {Dossier item }; 3rd mtg., AJAC.17/SR .3, p. 8).

332, The representative of #Finfand elaborated his recommendation in regard
1o a request for an advisory opinion at the twelfth meeting of the Ad Hoc Sub-
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Committes on 10 June [670. At that meeting the representative of Finland
noted the fact that the Court had not been seized of any issue regarding Nami-
bia since the 1966 Judgment of the Court in the Soutl West Africa cases {Second
Phase) and the adoption of Genceral Assembly resolution 2145 (XXI}. The re-
presentative of Finfand explained that it was not the purpose of his delegation's
suggestion to call in{o question or to subject to the ruling or opinion of the
Court the basic decisions taken by the General Assembly and the Security
Council on the termination of the Mandate. He pointed out that the termina-
tion of the Mandatc was an irrevocable step by which the United Nations had
assumed direct responsibility for the future of Namibia. Consequently, the
presence of South Africa in Namibia after the termination of the Mandate was
illegal, In any further action concerning Namibia, the Security Council would
have to build on the totality of the jurisprudence of the United Nations con-
tained in the relevant resciutions of the General Assembiy and the Security
Council, The representative of Fintand observed that an advisory opinion would
certainly be very useful for the definition in juridical terms of the conseguences
which the continued illegal presence of South Africa in Namibia had for other
States. It would make it possible to dispel doubts, particularly on questions
relating to diplomatic and consuiar relations, which could be interpreted as
implying the recognition cf the authority of South Africa over Namibia and
concerning the amendment or revision of bilateral and multilateral treaties
between the different States and South Africa in so far as these treatics con-
tained provisions applicable to Namibia. To the extent these agreements or
treaties did not contain provisions ¢xplicitly providing that they were applicable
to Namibia, the question of the applicability to the Territory would have to be
examined on the basis of the relevant provisions of international law. The
representative of Finland vient on to say that an advisory opinion would make
it possible to define more precisely the rights of Namibians, both those resident
in Namibiz and those resident abroad. It would prove the inequaiity of the
arbitrary and repressive South African laws concerning apartheid, The re-
presentative of Finland rezd in this context paragraphs 33 and 34 of the Judg-
ment of the International Court of Justice of 5 February 1970 in the matter of
the Barcelona Traction, Iight and Power Company Limited, which had a
bearing on certain aspects of the Namibian question {Barcelona Traciion
Light and Power Company Limited, [.C.J. Reports {970, p. 32). He made refer-
ence to the paragraphs of the Judgment referring 1o obligations of a State to-
wards the international cornmunity as a2 whole in regard to which, in view of the
importance of the rights involved, all States could be held to have a legal in-
terest in their protection. In the view of the representative of Finland. an
advisory opinion of the Court would establish clearly for all that South Africa
had been deprived of its vandatc for South West Africa because of having
violated its terms, because of having acted contrary 1o its international obli-
gations, the international status of the Territory. international law and the
fundamental rights of the inhabitants of the Territory. As regards the formu-
lation of the request to be addressed by the Council to the Court, the reprasen-
tative of Finland said it vsas simple, direct, of limited scope and sufficiently
general to permit the Court to pronounce itself (Dossier item 4; [2th mtg.,
pp. 2 to 3).

333. The representative of Syrie belicved that an advisory opinion would
facilitate the mobilization of public opinion on the subject of Namibia. The
representative of Colombia stated that his first reaction to the Finnish proposal
was catirely positive. By proposing to the Council to ask for another advisory
opinion of the Court, the 44 Hoc Sub-Committee would give 1o its work a high
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juridical level, without in the least interfering wilh the previous decisions of the
Council ard of the General Assembly and without delaying their implementa-
tion. The representative of France also spoke in favour of asking for an advisory
opinion (Dossier item 4; 12th mig., pp. 5-7).

334. The representative of the United States supported with satisfaction
the Finnish suggestion in regard to the request for an advisory opinion. A
new advisory opinion would without doubt facilitale a constructive effort with
a view to solving the difficult problem. The representative of Spain also sup-
ported the Finnish suggestion. He suggested that in the request to be addressed
to the Courl the words “legal consequences for States of the continued pres-
ence..."”, etc., be replaced by the words ““the international legal consequences
of the conzinuged prescnce . . .7, ete. The representative of Findand stated that
he would give full attention fo the suggestion of the representative of Spain.
{It appears that no action on the Spanish representative’s suggestion was taken. ]
(Dossier item 5, 13th mtg., pp. 3 and 4.}

335, The representative of Burundf qucstioned the value of asking the In-
ternational Court of Justice for a legal opinion. How could countries which
did not abide by a General Assembly resolution be expected to abide by an
opinion of the Court? The representalive of Sierre Leone welcomed the Finnish
proposal that the International Court of Justice should be asked for an advisory
opinion on the Namibian situation. However, he wondered whether the present
compuosition of the Court augured well for 2 favourable opinion. Many coun-
tries, he said, were sceptical in view of the Court’s [966 decision {Dossier item
6; 14th mtg., pp. 5 and 6}

336. The delegation of the USSR had doubts as to the advisability of request-
ing the International Court of Justice to give an advisory opinion on the legal
conseguences of South Africa’s continued presence in Namibia. [ts doubis
were based on the critical view i took of the 1966 Judgment of the Court. The
proposal to reguest an advisory opinion from the Court could not, in the view
of the USSR, be regarded as an effective measure which would help to drive
South Africa out of Namibia (Dossicr itcm 7; 17th meg.. p. 4: Dossier item 9
5/9863/Add. I/Rev. 1, Arnex IV, p. 73.

337, The representative of the {nired Kingdom referred to reservations
expressed earlier and pointed out (hat the United Kingdom delegation had
abstained from voting on the Security Council resolutions, particularly resolu-
tion 276 (1970}, The United Kingdom Government would be willing to accept
the proposal that an advisory opinion should be sought, provided the Court
was not debarred from considering the issue as a whole, including the com-
petence of the General Assembly (o assign to the United Nations responsi-
bility for the administration of South West Africa, the legal status of which
was central to the whole issue (Dossier item 7; 1 7th mtg., p. §; Dossier item 9;
5/9863/Add. 1/Rev. 1, Annex [V, p. 4).

338. The Ad Hoc Sub-Committee took note of the reservations expressed
by various delegations, of which those of the United Kingdom and the USSR
related, /nter alia, to the recommendation which eventually led to the adoption
of Security Council resolution 284 (1978). The Ad Hoc Sub-Committee decided
that the statements containing these reservations would appear both in the
Summary Records and in the report of the Sub-Comemittee, They were there-
fore included in Annex IV of the report. Note having been taken of these
reservations, the 4d Hee Sub-Committee adopted its dralt report to the Sccu-
rity Council (Dossicr item 73 17th mug., p. 7).

338, On the conclusion of the work of the Ad Hoc Sub-Committee, the
representative of Findand said that his delegation was particularly pleased that
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its suggestion refating to the request for an advisory opinion had been accepted
and included in the recommendations of the Ad Hoc Sub-Committee. In that
connection he emphasized again that the purpose of requesting an advisory
opinion was not to call inty question the basic decisions taken by the General
Assembly and the Security Council terminating the Mandate of South Africa
over Namibia, nor to delay or prejudice the work of the Security Council on
other aspects of the question of Namibia. The Finnish delegation belicved,
however, that recourse 1o the International Court of Justice could become a
turning point in the work and make it possible 1o approach the question from
a new angle {Dossier item 7; 17th mte., p. 8).

Proceedings ar the 1350th Meeting of the Security Conncil

340. When the representative of Finland introduced draft resolution 59852
(Iossier item 10}, he repeated the main arguments which he bad already made
in the Ad Hoc Sub-Committee: the value of the advisory opinion in defining
and spelling out in legal 1erms the implications for Stales of the continued
presence of South Africa in Namibia; the value in defining more precisely the
rights of Namibians in this way perhaps some measure of added proteciion
could be accorded to Namibians whosc basic human rights were being sup-
pressed through the application of repressive South African legisiation; under-
lining the fact that South Africa had forfeited its Mandate; to cxposc the
fatse front of legality whicl Scuth African authoritics allempted to present to
the worid. The represcntative of Finland also stated that the step of terminat-
ing South Africa™s Mandate was irrevocable (Dossier itern 8; 1550th mig.,
paras. 39, 40, 41, 43.)

341. The representative of Sierra Leone smid that some delegaiions enter-
taincd genuine misgivings with repard to the draft resolution which sought to
reopen the question of Namibia at the level of the Imterpational Court of
Justice. The delegation of Sierra Leone could understand the basis of their
doubts about the wisdom of this step. However, in the light of an article pub-
lished by Sir Muhammad Zafrulla Khan, the President of the [nternational
Court of Justice, in the N Monthly Chronicle of Tuly 1970, about the Court,
in¢ciuding its advisory work, he believed that the Security Council should not
be discouvraged from proczeding further on the matler of Namibia to the
International Court of Justice {Dossier item §; 1550th mtg.. para. 51y

342, The representative of Nepal said that in voting in favour of draft reso-
lution S§/9892, it would be his delegation’s understanding that the International
Court would !imit the scopz of its advisory opinion strictly to the question put
to it and not review or examine the legality or validity of the resolutions adop-
ted by both the General Assembly and the Security Council, He emphasized
that the scope of the question put to the Court was restricted. Recourse to the
Court might result in the provision of highest level guidance and assistance
for many law-abiding States which sincerely wished to implement the United
Nations resolutions on the subject {Dossier item 8; 1550th mig., para. 81).

343. The representative of Syria said that, as he saw it from the draft reso-
lution, the International Court of Justice was not asked to rule on the status of
Namibiz as such; rather it was requested to elicit the scope of the legal means
at the disposal of States which might crect a wall of legal opposition o the
occeupation of Namibia by the Government of South Africa. According to the
Syrian delegation’s understanding, the draft sought 1o add a valuabie element
to the range of actions that could be taken by States in fulfilment of their
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obligations vnder the Charter and the resclutions of the Security Council
{Dossier item 8; 1550th mrg., para. 96).

344, The representutive of Zambia stated that his delegation would vote in
favour of the Finnish draft resolation. In coming to this decision his delegation
had had ic take into account that the request to the Court might be offensive to
African public opinion; that therc remained some lingering uncertainty about
the outcome of the opinion; that the legal drafting of the question was specific
enough to elicit a clear opinion from the Court which would be politically
acceptable; that there was somc concern that the Court mught raise in its
opinion daubts about General Assembly resolutions 2145 (XXTI} and 2248 (S-V).
The defegation of Zambia had taken all these considerations into agcount and
had decided to support the draft resolulion on the clear understanding that
Namibia was a political problem requiring a political solution {Dossier ifem §;
1550th mty., para. [08).

345. The representative of Spain said that the problem of Namibia had
confronted the United Nations with one of the most serious questions the
Organization had ever faced, that was, the behaviour of one of its Members
in respect of failure to comply with theresolutions of one of the Organization’s
bodies. The Spanish delegation felt that it was therefore most appropriate to
request a ruling from the International Court of Justice for this would make it
possible for the United Nations to be aware of the international legal consequen-
ces of a failure to comply with reselutions of a Unifed Nations body—in
particular resolutions 264 (1969), 269 (1969} and 276 {1970). He said that he
supported the Finnish proposal in the expectation that (his would contribute
to the achievement of the objectives the United Nations had set for itsell on
this question, i.e., the defence of the interests and rights of the Namibians and
respect for the decisions of the Organization In discharging its special res-
ponsibitity towards the Territory of Namibia {Dossier item B; 1550th mtg.,
paras. 116-117)

346. The representative of the £HSSR repeated in the Sccurity Council his
delegation’s serious doubts with regard Lo the request for an advisory opinion.
This approach could not be regarded as an effective measure and would create
false illusions as to the possibility of a solution of the problem by legal means
rather than by serious political action by the Security Council (Dossier itemn 8;
1550th mtg., para, 132).

347. The representative of Peland understood the intentions of the Finnish
delegation and its desire to bring out all features of the situation in Namibia.
The Polish delegation had no objection to addressing a request to the Inter-
national Court of Justice, although it had not forgotten the ruling handed down
in July 1966, The representative of Poland stressed, however, that the essential
element for achievement of the United Nations objectives in Namibia was
pofitical action in the broadest sense of the term (Dossicr itern 8; 1550th mtg.,
para. 145},

348. The representative of Burundi said it would nor be correct to minimize
the doubts and apprehensions in Africa and other circles abroad which could
be attributed to disappointment felt as a result of the 1966 Judgment. However,
the representaiive believed that a unanimous adoption of this measure by the
Sceurity Council would stimulate the deliberations of the judges at The Haguc.
It would be premature to prejudge or try to foresee, with any degree of mathe-
matical accuracy, the turn that the deliberation of the Court might take. There
was always a hope that an impartial judgment, which would be in conformity
with the inalienable rights of the Namibian people, would serve to harmonize the
position of the Court with the position taken by the General Assembly in
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putting an end to South Africa’s Mandate over Namibia. Whatever the result,
the delegation of Burundi believed that the political decision of the General
Assembly, with regard to the status of Namibia, was irrevocable bocause the
political nature of the Nanibian problem was such that it was definitely within
the sphere of political solutions to be imposed by the Sccurity Council and the
General Assembly. It was in recognition of the primary role of those two
organs that the delegation of Burundi would vote in favour of the draft reso-
lution (Dossier ifem 8; 1530th mtg., paras. 130, [51, 152).

349. The representative of France requested, under Rule 32 of the Provision-
al Rules and Procedures o7 the Security Council, a separate vote an the phrase
“notwithstanding Security Council resoluation 276 (1970)°. The sponsor of the
draft resolution, the representative of Finland. did not object to the request to
have a separate vote on those words {Dossier item 8; 1550th mig., paras. [57,
158},

350. The words on which a separate vole was held were retained by 11
votes in favour, none against, with 4 abstentions (France, Poland, USSR,
United Kingdom). The drzft resolution as a whole was, as already indicated,
adopted by 12 vofes in favour, none against, and 3 abstentions (Poland, USSR,
United Kingdom}{Dossier item 8; 1550th mtg., paras. 139, 1603,

351. The representative of the United States, in cxplaining his vote for the
draft resolution, welcomed its adoption, He believed that the international
community had a serious need for impartial and authoritative legal advice on
the question of Namibia. He beticved that the Court could and should now
give the Cooncil the benefit of its impartial and authoritative views, both as to
the duties of South Africa and the responsibility of other Members of the
United Nations in light of resolution 276 {1570) (Dossier itern 8; 1550th mtg.,
paras. 169-170),

352. The represemative of France stated that his delegation was among
thosec that believed that the international status of Namibia did not come (o an
end with the disappearance of the League of Nations. [n the Freach view, it
was doubtful whether the League of Nations had been empowered unilaterally
to deprive a country of its Mandatc. The representative of France stated that
in his view the language of the request to the International Court of Justice
was imperfact. Without prejudging the apinion of the Court, it might be ap-
propriale (o leave it to the judges to question the legal foundations of the
revocation of the Mandate. Because the French delegation considered that it
would make it possible for the [nternationa! Court of Justice to clarify the
fegal position as regards the legality of the revocation, the French delegation
decided to support the text in spite of the imperfect language used. There could
be no doubt that the Mandatory Power disregarded its obligations and that
the measures which it was planaing to adopt, or had adopted, were in contra-
diction to the commitments emanating from Article 22 of the Covenant of the
League of Mations {Dossier item 83 1550th mig., paras. 177-180),

353, The representative of the United Kingdom, in explaining the abstention
of his detepation in the vote on draft resolution §)9852, repeated that it was
the United Kingdom's view that full examination and clarification of the legal
position would be desirable and helpful. Referring to the stalement made in
this regard by the United Kingdom representative on (he Sub-Committee, he
repeated that his delegation’s support depended upon the submission to the
International Court of the 1ssue of Lhe status of South West Africa as a whole,
As formulated, the question did not appear to do this. The United Kingdom
representative emphasized again that the guestion was based on certain as-
sumptions about the lfegal staius of South West Africa which, in the opinion
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of his Government, ought (hemselves to be examined by the Court. Fhese
assumptions were not expressly stated in the question itself, but they did clearly
emerge from some speeches of the sponsors made in the 4d Hoce Sub-Com-
mittee and in the Council. There was 2 question wheather the General Assembly
was competent to terminate the Mandate as it claimed to do by virtue of General
Assembly resolution 2145 (XXI}). If it were established that the General As-
sembly was so competent to terminate the Mandate, there would, in the United
Kingdom view, remain a question whether it was entitled to vest responsibility
for the Territory in the United Nations. These questions posed complicated
legal issues which had not hitherto been the subject of any decision or advisory
opinion of the International Court. The United Kingdom Governmen: regret-
ted that the question which it was proposed to submit to the Court was con-
structed in such a fashion that the Court might feel itself inhibited from pro-
nouncing ¢n the more fundamental issues concerning the present status of
South West Africa. [t was for these reasons that the United Kingdom Govern-
menl had zbstained on the request for an advisory opinion {Dossier item §;
1550th mtg., paras. [89-193}),

XII. Scrsiary OF THE REVIEW OF PROCEEDINGS

354. The facts which have been reviewed in the preseni document show
that among Members of the United Nations and in the two principal organs
concerned, the General Assembly and the Security Council, there has been
agreement on the basic gucstions of fact and alse on most of the questions of
law relevant to the status of South West Africa {Namibia).

355. At ihe Twenty-tirst Session of the General Assembly there was agree-
ment among the 114 delegations which voted for resolution 2145 (XXI) and
the three delegations which abstained on that resolution, on the reaffirmation
of the right of the people of Namibia to self-determination; the reaffirmation
of the Territory’s international status; the fact that South Africa had fatled
to fulfil its obligations and had disavowed the Mandaie; that the Mandate is
terminated and that South Africa has no other right to administer the Ter-
ritory. Among the members of the General Assembly other than South Africa
and Portugal there was agreement on the facts of the situaiion and on the
ends to be aimed at, althcugh in later years reservations by twoe permanent
members of the Sceurity Council on the methods to be applied were articulated.

356. Tn iwo resclutions unanimously adopted by the Security Council in
1868, the Security Councit took note of the termination of the Mandate by the
Generzl Assembly and took the termination into account. In four additional
resolutions adopted in 1969 and 1970, the Security Council, futer alia, recog-
nized that the General Assembly had terminated the Mandate, ruled that the
contmued presence of South Africa in Namibia was illegal, called upon South
Africa to withdraw its administration from the Territory, strongly condemned
South Africa for its refusal (o do so; and declared all acts taken by South
Africa, on behalf of or concerning Namibia, o be illegal and invalid.

357. The unanimity and, in certain respects, the quasi-unanimity of the
international community as expressed in the proceedings and in the decisions
of the General Assembly and of the Security Council has been a phenomenon
which is rare and almost unique in the history of the United Wations and in the
history of international organization and international relations in general.
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Annex concerning the Effect of Voluntary Abstentions
by Permanent Members of the Security Conncil *

i. The Security Council has not treated a voluntary abstention by a per-
manent member as a negative vote preventing the adoption of a non-proce-
dural decision 2. Since the establishment of the United Nations permanent
members have abstained voluntarily in the voting upon a part or the whole of
105 resolutions of the Security Council. China has abstained voluntarily some
15 times, France 78, the Soviet Unton 148, the United Kingdom 31 and the
United States 3i.

2. Following is the list of Security Council resolutions in the votc on the
whole or part of which one or more permanen! members abstained:

Resolution

4 (1946}
15 {1946)
17 (1947)
18 (1947)
19 (1947)
21 (1947
22 (1947)
23 {1947)
27 (1947)
30 (1947}
31 (1947)
32 (1947)
35 (1947)
36 (1947}
38 (1948)
39 (1948}
40 (1948)
41 (1948}
42 (1948)
44 (1948)
46 (1948)
47 (1948)
48 (1948}
49 (1948)
S0 (1948)
51 (1948}
52 (1948)
53 {1948)
54 (1948)
55 (1948)
56 (1948)
61 (1948)

fate
29 April 1946
16 December 1546
10 February 1947
13 February [947
27 February 1947
2 April 1947
g April 1947
18 April 1947
1 August 1947
25 August 1947
25 August 1947
26 August 1947
30 October 1547
| November 1947
17 January 1948
20 January 1948
28 February 1948
28 February 1948
5 March 1548
I April 1948
17 April 1948
21 April 1948
23 April 1948
22 May 1943
29 May 1943
3 June 1943
22 June 1943
7 July 1948
15 July 194§
29 July 1948
i9 August 1748
4 November 1948

! See para. 245 of the review,

* For a discussion of the Security Council's practice treating a voluntary absten-
tion by a permanent member as not preveniing the adoption of & aon-procedural
decision. including reference t¢ the early development of this practice, see Constantin
A. Stavropoulos, “The Practice of Yofuntary Abstentions by Permanent Members
of the Security Council under Article 27, paragraph 3, of the Charter of the United
Nations™, 61 American Journaf of International Law 737 (1967).

Subject
The Spanish question
The Greek question
The Greek question
Armaments: regulation and reduction
The Corfu Channel incidents
Trusteeship of strategic areas
The Corfu Chanretl incidents
The Greck question
The Indonesian question
The Indonesian question
The Indonesian question
The Indonesian question
The Indonesan question
The Tndonesian question
The Indiz-Pakistan qucstion
The India-Pakistan question
The Indonesian question
The Indonesian question
The Palestine question
The Palestine question
The Palesting question
The India-Pakistan question
The Palestine question
The Palestine question
The Palestine gquestion
The India-Pzkistan question
Atontic energy: international control
The Palesline question
The Palestine question
The Indonestan question
The Palestine gquestion
The Palestine question
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Resolution

62 (1948)
63 (1948)
64 (1948)
65 (1948)
66 (1948)
67 (1949)
69 (1949)

70 (1949}
71 (194%)

73 (1949}
86 (1950

89 (1950)
91 (1951)
92 (1951
93 (1951)
95 (1951}
96 (1951)
98 (1952)
101 (1953}
102 (1953}
103 (1953)

109 (1955)

122 (1957)
123 (1957)
126 {1957)
128 {1958)
143 (1960)
146 (1960)
161 ¢1961)
162 (1961)
166 (1961)

167 €1961)
169 {1961)
171 (1962)
176 (1962)

179 {1963)

NAMIBLA {SOUTH WEST AFRICA}

Date

16 November 1948
24 December 1948
28 December 1948
28 December 1948
29 December 1548
28 January 1949

4 March 1949

7 March 1945
27 July 1948

11 August 1949
26 September 1950

[ 7 November 1950
30 March 1551
8 May 1951
18 May 1951
I September 1951
10 November 1951
23 December 1952
24 November [953
3 December 1953
3 December 1953

14 December 19355

24 January 1957
2] February 1957
2 December 1957
11 June 1958
i4 July 1960
9 August 1960
21 February 1961
i1 April 1961
25 October 1961

25 October 1961
24 November 1961
9 April 1962
4 O¢tober 1962

11 June 1983

Subject

The Palestine guestion

The Indonesian question

The Indonesian gquastion

The Indonesian question

The Palestine question

The Indonesian question

Admission of new Members to
United Nations (Israel)

Trustecship of strategic areas
International Court of Justice
(Liechtenstein}

The Palestine guestion

Admission of new Members to the
United Nations {Indonesia)

The Palestine question

The India-Pakistan guestion

The Palestine question

The Palestine question

The Palestine question

The India-Pakistan questicn

The India-Pakistan question

The Palestine quastion

International Court of Justice {Japan)
International Court of Justice
(San Marino}

Admiission of new Members
United Nations {(Albania, Jordan,
Iretand, Portugal, Huangary, Italy,
Austria, Romania, Bulgaria, Finland,
Ceylon, Nepal, Libya, Cambodia,
Luos, Spain)

The Indian-Pakistan guestion

The india-Pakistan question

The India-Pakistan question
Complaint by Lebanon

The Congo question

The Congo guestion

The Congo gquesticn

The Palestine question

Admission of new Members to the
United Nations (Mongolian People’s
Republic)

Admission of new Members to the
United Nations (Mauritania)

The Congo guestion

The Palestinc question

Admission of new Members to the
United Nations (Algeria)

Reports of the Secretary-General
concerning developments relating to
Yemen

the

o the
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180 {1963)
181 {1963)

183 {1963)
186 (1964)

188 {1964)
189 {1964)

190 {1964)
191 (1964)
193 (1964)
199 (1964)
202 {1965)

205 (1965)

215 (1965)
216 {1965)

217 (1965)
218 (1965)
221 (1966)
226 (1966)
232 (1966}

252 (1968)
253 (1968}

253 (1968)

259 (1968)
264 (1969)
265 (1969)
267 (1969)
268 {1969)
269 (1969)
271 {1969)
273 {1969)

WRIITEN STATEMENT OF TIE SECRETARY-GENERAL

Daie

31 july 1963

7 August 1963

11 December 1963
4 March 1964

9 April 1964
4 June 19¢4

9 June 1964

18 June 1964

9 August 1964
30 Decembar 1964
6 May 19¢5

22 May 19¢5

5 November 1965
12 November 1965

20 November 1965

23 November 1965
9 April 1996

14 Quiober 1966
16 Drecember 1966

21 May 1968
28 May 19¢8

1% June 19€8

27 Septembezr 1968
20 March 1769
1 April 1669
3 July 1969
28 July 1969
12 August 1969
15 Septembar 1969
9 December 1969
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Subject

Question relating 10 territories under
Portugese administration

Question refating to the policies of
apartheid of the Government of the
Republic of South Africa

Question relating to territorics under
Portugesc administration

The Cyprus question

Complaint by Yemen

Complaint concerning acts of aggres-
sion against the territory and civilian
population of Cambodia

Question relating 1o the policies of
apartheid of the Government of the
Republic of South Africa

Question relating to the policies of
apartheid of the Government of the
Republic of South Africa

The Cyprus question

Questions concerning the Democratic
Republic of the Congo

Question concerning the situation in
Southern Rhodesia

The situation in the Dominican
Republic

The India-Pakistan question
Question concerning the situation in
Southern Rhodesiz

Question concerning the situation in
Southern Rhodesia

Question relating to Territories under
Portuguese administration

Question concerning the situation in
Southern Rhodesia

Question concerning the Demaocratic
Republic of the Congo

QQuestion concerning the situation in
Southern Rhodesia

The situation in the Middle East
The situation in Southern Rhodesia
{assistance 10 Zambia, operative para. 15)
Measures to safeguard non-nuclear
weapon States Parties to the Non-
Proliferation Treaty

The situation in the Middle East
‘I'ne situation in Namibia

The situation in the Middle East
The situation in the Middle East
Complaint by Zambta

The situation in Namibia

The situation in the Middle East
Complaint by Sencgal
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Resolurion Date Subject

275 (1969} 22 December 1969  Complaint by Guinea

276 (1970% 30 January 1970 The situation in Namibia

280 (1970} 19 May 1970 The situation in the Middie East

282 (1970 23 July 1970 Question of race conflict in South
Alrica resulting from the policies of
apartheid of the Government of South

Africa
283 (1970 29 July 1970 The situation in Namibia
284 {197 28 July 1970 The situation in Namibia

285 (1970) 5 September 1970 The situation in the Middie East
200 {1970} 8 December 1570 Complaint by Guinea

3. The practice of the Security Counctl {reating a voluntary abstention by a
permanent member as not preventing the adoption of a non-procedural decision
has been endorsed by each permanent member, and while gquestioned in 1949
by some delegations, has been accepied by the Genceral Assembly and expreassiy
approved by manyv member States

4, Treat:ng abstentions of permanent members as preventing the adoption
of a non-procedural decision would raise questions with respect to, infer alia,
the admission to the United Nations of 21 of its Members: Israel (resolution 69
(1949)], Indonesia [resolution 86 (19503, Albania, Jordan, Ireland, Portugal,
Hungary, “taly. Austria, Romania, Finland, Ceylon, Nepal, Libya, Cambodia,
Laos, Spain|resolution 19{1955)], Mongolia [resolution 166 (1961}, Mauritanta
[resolution 167 {1961)] and Algeria[resolution 176 {1962)]; the status of Liech-
tenstein and San Marino as parties 1o the Statute of the International Court of
Justice [resolution 71 (1949} and resolution 103 (1953), respectively]; the dispaich
of an cbservation group (o Lebanon [resolution 128 {1958)]: the initial establish-
ment of the United Nations Force in the Conge [resolution 143 (1960)]; the crea-
tion of the Linited Nations Forcein Cyprus[resolution 186 {1964)]; the validity of
the mandalory sanctions imposed against Southern Rhodesia [resolution 232
(1966)]; the measures to safeguard non-nuclear weapon States Parties to the
Treaty on the Non-Proliferation of Nuclear Weapons [resolution 255 (1968)].

5. The practice of the Security Council treating a voluntary abstention by g
permanent member as not preventing the adoption of a non-procedural de-
eision has occurred in connection with decisions of the Sccurily Council taken
in accordance with Chapter VII of the Charter as well as Chapiers [, VII and XII.
On three occasions degisions of the Security Council based expressly upon one
or more articles of Chapter VIT were declared adopted notwithstanding the
abstention of at least one permanent member [resolution 54 (1948), resolution
221 (1966}, resolution 232 (1966)]. '

6. The practice of treating a voluntary abstention by a permancnt member
as not preventing the adoption of non-progedural decisions has not varied
with the eniry into force of the amendments to the Charter [Generat Assembly
resolution 1991 (VXD even though continuation of this practicc theoreti-
cally permits the adoption of a Council decision with all permanent members
abstaining. Since the entry into force of the Charter amendments on 31 August
1965, the Security Council has adopted 25 resolutions in the voling upon the
whole or parts of which at least one permanent member abstained.





