
SEPARATE OPINION O F  JUDGE ONYEAMA 

1 regret tliat 1 find niyself iiiiable to concur in tlic decision that the 
Court is conipetent to entertain lndia's appeal. 

The jurisdiction of the Court is derived froni the combincd effcct of 
Article 36 (1) of the Statute of tlie Court, Article 84 of the Convention on 
International Civil Aviation (the Convention) and Article 37 of the 
Statute of the Court. Article 36 (1) of the Statiite of the Court confers 
jurisdiction on the Court in "all cases which the parties refer to it"; 
Article 84 of the Convention, in the relevant part, provides that "any 
contracting State may . . . appeal from the decision of the Council . . . 
to the Permanent Court of International Justice"; and Article 37 of the 
Statute of the Court provides that "whenever a trcaty or convention in 
force provides for refcrcnce of a niatter to a tribulia1 io have bczn insii- 
tuted by the League of Nations, or  to the Permanent Court of Interna- 
tional Justice, the niatter shall, as between the parties to the present 
Statute, be referrrd to the International Court of Justice". 

The lnternational Court of Justice is not, in the Charter of theUnited 
Nations of which the Statute of the Court is an integral part, designated 
a court of appeal, and its coinpetence to hear an appeal froiii soine other 
tribunal depends entirely on the terms of the agreement of the parties 
to refer a case to it by way of appeal from the decision of the tribunal 
concerned. Whether the Coiirt can entertain a particular appeal is there- 
fore a matter to be settled in the light of the intention of the parties as 
evidenced by the express ternis of the agreement, aiid is not, in rny view, 
based on considerations of principle or doctrine. 

In the present appeal the relevant provision of tlie Convention for 
construction, in order to deterinine whether the Court is comp-t .. ent to 
hear it, is Article 84 which is in the followiiig ternis: 

' 'If  un? disagreenio~t bct,t'cetî ttt.o or nlorc coirtracting .Stutcs 
reiating Io tire interpretatiol~ or application of' tlris C o ~ i ~ . c ~ i t i o i i  utid 
i fs Annexcs cunnot be sctrled hy iiegotiatiorî if sliall, O I I  flic application 
of uny Stutc conrernrcl iii t11e ~ ~ S U ~ I . P ~ ' I I I ~ J ~ I ~ ,  he decided h.v [l ie Coii l i r i l .  
No member of the Council shall vote in the consideration by the 
Council of any dispute to which it is a party. At7y contractitlg Stutc, 
rnaj., suhject to Article 85, uppeal J ro t?~ the decision of tlie Couiicil to 
anudhoc tribunal agreed upon with the other parties to the dispute 
or  to t l ~ e  Pernianrnt Court of International Justice. Any such appeal 
shall be notified to the Couiicil within sixty days of receipt of noti- 
fication of tlie decision of the Couiicil." 
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The relevant portions have been italicized. The Council referred to is 
the Council of the International Civil Aviation Organization (herein- 
after referred to as the Council). 

This provision of the Convention is the only source of the jurisdiction 
of the Court to hear the instant appeal from the Council, and if it is not 
clear from it that the parties to the Convention intended that appeals from 
a decision of the Council on its jurisdiction to adjudicate on a disagree- 
ment put before it should lie to the Court, the Court nlust declint juris- 
diction. 

In approaching the text of Article 84 it is well to bear in mind that 
the States, parties to the Convention, were concerned with the develop- 
ment of international aviation, and a desire to avoid friction and to pro- 
mote CO-operation between nations and peoples. To this end, they agreed 
on certain principles and arrangements "in order that international civil 
aviation may be developed in a safe and orderly manner and that inter- 
national air transport services may be established on the basis of equality 
of opportunity and operated soundly and economically". (See the Pre- 
amble to the Convention.) 

In the attempt to ascertain what the parties meant by the words used 
in Article 84 of the Convention, their objectives rnay furnish a useful 
guide. 

It seems to me that the first requirement of Article 84 is that a dis- 
agreement between contracting States should first be negotiated. This 
requirement fully accords with the expressed desire to avoid friction. 
What is to be negotiated is a disagreement relating to the interpretation 
or application of the Convention; that is to say, a difference of opinion 
as to the meaning of some provision of the Convention, or as to how 
such a provision should be applied between contracting States in the 
field of civil aviation. It is only when negotiations have failed that any 
State concerned in the disagreement may, by application, cal1 upon the 
Council to decide i t .  It seems to me that this part of Article 84 is con- 
cerned with some disagreement arising in the course of the application 
of the Convention to the operation of civil aircraft. 

1 do not apprehend that the intention of the authors of the Convention 
was to include among the matters for negotiation a disagreement on a 
hypothetical question of the jurisdiction of the Council, unconnected 
with any real substantive dispute on a concrete case. 

The purpose of the Convention seems to me to make it clear beyond 
doubt that the Council was expected, and intended, to decide disagree- 
ments on substantial questions concerning civil aviation which may 
arise between the contracting States and which cannot be settled by 
negotiation. 

The jurisdiction conferred on this Court by Article 84 of the Conven- 
tion to hear an appeal from a decision of the Council is, in my view, 
confined to an appeal from a decision of the Council on a disagreement 
on a substantive issue of merits placed before it by the application of a 
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Statc coiiccriicci i i i  thc disagrceiiieiit. 
Altliough Article 84 of the Convention (read with Article 54 ( h ) )  con- 

stitutes the Council a tribunal to decide on the type of disagreements 
therein set out. yet in adjudicating on the question of its jurisdiction to 
entertain an application made to it or, indeed, the limits of its juris- 
diction, the Colincil, in conlinon with other international tribuiials, 
derives power froni geiicral international law. 

No doubt. in decidiiig on a preliniinary objection to its jurisdiction to 
entertain an  application, the Council would have to decide on a dis- 
agreement "relating to the interpretation or application of the Conveii- 
tion and its Annexes" between the contending States. since the Con- 
vention defines the limits of the Council's jurisdiction (Nottebohm case, 
I.C.J. Reports 1953, p. 1 1  1 )  ', but the tenor of Article 84 does not, in my 
view, lend any weight to the suggestion that the authors of the Conven- 
tion intended to include in the jurisdictional and the appeal clauses any- 
thing but the merits of the disagi-eement. 1 cal1 attention, once again, to 
the requirement to rzegofiutr the disagreement. 1 d o  so because the juris- 
diction of the Council is a matter of law not, in my view, susceptible of 
negotiation. Furthermore. the disagreement on which the Council is to 
decide is referred to the Council by Application, as to which the Rules 
for the Settlemeiit of Diffcrences (approved by the Council on 9 April 
1957) provide : 

Article 2 

"Any Contracting State submittiiig a disagreement to the Couiicil 
for settlement (hereinafter referred to as 'the applicant') shall file an 
app!icatioil to which shall be attached a mernorial containing: 

((/) The name of the applicant and the name of any Contracting 
State with which the disagreement exists (the latter hereinafter 
referred to as 'the respondent'); 

(h )  The nanle of an agent authorized to act for the applicant in the 
proccedings, together with his address, at  the seat of the Or- 
ganization. to which al1 comniunications relating to the case, 
including iiotice of the date of any meeting, should be sent; 

( c )  A statemeiit of relevant facts; 
(d)  Supporting data related to the facts; 
( r )  A statement of law; 
If) The relief desired by action of Council on the specific poiiits 

subinitted; 

' "Since the Aluhun~a case. i t  has been generally recognized, followiiig the earlier 
precedents. that, in the absence of any agreement t o  the contrary, a n  international 
tribunal has the right t o  decide a s  to  its own jurisdiction and  has the power to  in- 
terpret for tliis purpose the instruments wliich govern that jurisdiction" (ibid., 
p. 1 19). 



( g )  A stateinent that negotiations to settle the disagreement had 
taken place between the parties but were not successful." 

These Rules also provide in Article 5 for filing a preliminary objection 
"if the respondent questions the jurisdiction of the Council to handle the 
matter presented by the applicant"; that is, the matter contained in the 
a ~ ~ l i c a t i o n .  

1 .  

The proceedings on a preliminary objection, although emanating froni 
the substantive case on the merits of the disagreement, are quite distinct 
and self-contained, and, as the Rules for the Settlement of Differences 
make clear, are governed by different rules from those applicable to the 
proceedings on the merits of the Application. Indeed, the proceedings 
on the merits are suspended upon a preliminary objection being filed 
(see Article 5 (3) of the Rules for the Settlement of Differences). 

It seems to me therefore, that if these Rules are any guide to the Coun- 
cil's understanding of the meaning of Article 84 of the Convention, they 
show that the Council did not regard preliminary objections to jurisdic- 
tion as a disagreement which would be covered by an application. This 
procedural difference provides further evidence that a disagreement on 
the Council's jurisdiction was not intended to corne within the scope of 
Article 84 of the Convention which provides for the application. 

The right of appeal from the decisioii of the Council conferred by 
Article 84 is not limited to the "States concerned in the disagreement" 
but is given to "any contracting State". 1 can easily understand that con- 
tracting States though not concerned in a disagreement would be directly 
affected by a decision of the Council on the merits of such a disagree- 
ment, which decision could well set the pattern for a wider application of 
a particular, and perhaps unfavourable, interpretation of a provision of 
the Convention, and that one or more of such States would, therefore, 
wish to appeal against such a decision; but 1 find it difficult to suppose 
or conclude that it was also intended that third-party States, not con- 
cerned in a disagreement, could appeal from a decision of the Council 
affirming or denying its jurisdiction, or making any other interlocutory 
order. 

If an appeal can lie from a decision of the Council on a question of 
jurisdiction, 1 can see no reason of principle why it would not also lie 
from any other preliminary or interlocutory decision. 

A decision to admit or reject a document in a case before the Council 
may have a decisive effect on the case. 1s it to be expected that "any con- 
tracting state" may appeal from such a decision, or from a decision 
setting a time-limit in a case which such other "contracting State" con- 
sidered unjust? Indeed, in the present case, Tndia complained that the 
Council refused to adjourn the hearing before it in order that members 
of the Council would have time to consider the submissions made to the 
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Coiincil. Would this refusal bc appealable? 

lt is not disputed that a decision on an objection to jurisdictioii settles 
a substantial question crucially affecting the position of the parties, and, 
if it upheld the objection, capable of bringing the whole case to an end. 
But unless such a decision of the Council falls within Article 84 of the 
Convention, it is not, in rny view, appealable, no niatter how desirable 
it may be that such a right of appeal should be provided for. It is for the 
contracting States, and not for the Court by judicial interpretation to 
provide it. 

For the reasons which 1 have set out above. 1 reached the conclusion 
that the framers of the Convention had in mind, in Article 84, final de- 
cisions of the Council on the merits of disagreernents, which would be 
of concern to al1 contracting States, and not decisions on preliminary 
objections, procedural matters or interlocutory applications which con- 
Cern only the contesting parties. These latter rnatters the frarners of the 
Convention left to the Council to regulate by its Rules. These Rules 
deal with these rnatters in a rnanner to suggest that decisions on juris- 
diction are not appealable (see Article 18 of the Rules for the Settlement 
of Differences). 

As the Convention does not, in  terrns. provide for an appeal froiii a 
decision on a preliminary objection, and the Rules for the Settlement of 
Differences exclude such a right of appeal, therc is, so far as 1 can see, 
no provision of law on which the present appeal can be grounded, and 
considerations of principle and the importance or potential effect of a 
decision on jurisdiction do not appear to me solid bases on which to 
construct, for the Court, a jurisdiction which i t  does not appear other- 
wise to possess. 

The majority of the Court, however, has dzcided that the Court has 
jurisdiction to entertain the appeal, and this, in  view of Article 36 (6) of 
the Statute of the Court, settles the matter. 1 an1 constrainéd, therefore, 
to consider the substance of the appeal. 

It is beyond argument that the Application and the Coinplaint filed 
with the Council by Pakistan relate to a disagreernent with India, and 
manifestly raise matters involving the interpretation and application of 
the Convention. 

There is nothing on the face of the Application and the Cornplaint 
which suggests that the rnatters with which they deal fall outside the 
Convention, or do not come within the area of rnatters which the Council 
is competent to decide. 

In its so-called prelirninary objection, India, it seems to me, does not 
suggest that the Council would not be competent to handle the matters 
raised in the Application as niade by reason of waiit of competence or 
excess of jurisdiction apparent on the facc of the Application; it takes 



the line that certain facts, which it then introduced in the objection, would, 
if established, disentitle Pakistan to the reliefs it seeks; this is not, in my 
view, a ground for the Council to decline jurisdiction; it is for India to 
establish the facts on which its objection is based at a hearing on the 
Application. 

It is clearly for the Council to consider the allegations in the Appli- 
cation which are prima facie within its jurisdiction, and the substance 
of the objection raised in defence, and come to a decision on them; its 
jurisdiction to do so cannot be taken away by the assertion of one party 
to the disagreement that the Council has no jurisdiction on account of 
certain unilateral action it alleges it had taken, and which is itself a 
matter of dispute. 

1 agree with the Court's Judgment oii the substaiice of the issue before 
it, which is whether the Council has or has not jurisdiction to decide on 
the disagreements between India and Pakistan presented to it by the 
Application and the Complaint of Pakistan in purported pursuance of 
the provisions of the Convention and the International Air Services 
Transit Agreement. 

1 concur in the decision that the Council is competent to entertain 
the Application and Complaint laid before it by the Government of 
Pakistan. 1 agree with the reasons given by the Court for this decision 
on this aspect of the appeal, and have nothing further to add to them. 

(Signed) Charles D. ONYEAMA. 


