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CASE CONCERNING THE APPEAL RELATING TO THE JURISDICTION
OF THE ICAO COUNCIL

Judgment of 18 August 1972

In its judgment in the case concerning the Appeal relating
to the Jurisdiction of the ICAO Council (India v. Pakistan),
the Court, by 13 votes to 3, rejected the Government of Paki-
stan’s objections on the question of its competence and found
that it had jurisdiction to entertain India’s appeal.

By 14 votes to 2, it held the Council of the International
Civil Aviation Organization to be competent to entertain the
Application and Complaint laid before it by the Government
of Pakistan on 3 March 1971, and in consequence rejected
the appeal made to the Court by the Government of India
against the decision of the Council assuming jurisdiction in
those respects.

For these proceedings the Court was composed as follows:
Vice-President Ammoun (Acting President), President Sir
Muhammad Zafrulla Khan, Judges Sir Gerald Fitzmaurice,
Padilla Nervo, Forster, Gros, Bengzon, Petrén, Lachs,
Onyeama, Dillard, Ignacio-Pinto, de Castro, Morozov and
Jiménez de Aréchaga, and Judge ad hoc Nagendra Singh.

President Sir Muhammad Zafrulla Khan and Judge Lachs
appended Declarations to the Judgment.

Judges Petrén, Onyeama, Dillard, de Castro and Jiménez
de Aréchaga appended Separate Opinions.

Judge Morozov and Judge ad hoc Nagendra Singh
appended Dissenting Opinions.

*

* *

The Facts and the Main Contentions of the Parties
(paras. 1-12 of the Judgment)

The Court has emphasized in its Judgment that it had noth-
ing whatever to do with the facts and contentions of the Par-
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ties relative to the substance of the dispute between them,
except in so far as those elements might relate to the purely
jurisdictional issue which alone had been referred to it.

Under the International Civil Aviation Convention and the
International Air Services Transit Agreement, both signed in
Chicago in 1944, the civil aircraft of Pakistan had the right to
overfly Indian territory. Hostilities interrupting overflights
broke out between the two countries in August 1965, but in
February 1966 they came to an agreement that there should
be an immediate resumption of overflights on the same basis
as before 1 August 1965. Pakistan interpreted that undertak-
ing as meaning that overflights would be resumed on the
basis of the Convention and Transit Agreement, but India
maintained that those two Treaties had been suspended dur-
ing the hostilities and were never as such revived, and that
overflights were resumed on the basis of a special régime
according to which they could take place only after permis-
sion had been granted by India. Pakistan denied that any such
régime ever came into existence and maintained that the
Treaties had never ceased to be applicable since 1966.

On 4 February 1971, following a hijacking incident
involving the diversion of an Indian aircraft to Pakistan,
India suspended overflights of its territory by Pakistan civil
aircraft. On 3 March 1971 Pakistan, alleging that India was
in breach of the two Treaties, submitted to the ICAO Council
(a) an Application under Article 84 of the Chicago Conven-
tion and Article II, Section 2, of the Transit Agreement; (b) a
Complaint under Article II, Section 1, of the Transit Agree-
ment. India having raised preliminary objections to its juris-
diction, the Council declared itself competent by decisions
given on 29 July 1971. On 30 August 1971 India appealed
from those decisions, founding its right to do so and the
Court’s jurisdiction to entertain the appeal on Article 84 of
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the Chicago Convention and Article II, Section 2, of the
Transit Agreement (hereinafier called “the jurisdictional
clauses of the Treaties™).

Jurisdiction of the Court to entertain the Appeal
(paras. 13-26 of the Judgment)

Pakistan advanced certain objections to the jurisdiction of
the Court to entertain the appeal. India pointed out that Paki-
stan had not raised those objections as preliminary objections
under Article 62 of the Rules, but the Court observes that it
must always satisfy itself that it has jurisdiction and, if neces-
sary, go into that matter proprio motu. Pakistan had argued in
the first place that India was precluded from affirming the
competence of the Court by its contention, on the merits of
the dispute, that the Treaties were not in force, which, if cor-
rect, would entail the inapplicability of their jurisdictional
clauses. The Court, however, has held that Pakistan’s argu-
ment hereon was not well founded, for the following reasons:
(a) India had not said that these multilateral Treaties were not
in force in the definitive sense, but that they had been sus-
pended or were not as a matter of fact being applied as
between India and Pakistan; (b) a merely unilateral suspen-
sion of a treaty could not per se render its jurisdictional
clause inoperative; (c) the question of the Court’s jurisdiction
could not be governed by preciusive considerations; (d) par-
ties must be free to invoke jurisdictional clauses without
being made to run the risk of destroying their case on the
merits,

Pakistan had further asserted that the jurisdictional clauses
of the Treaties made provision solely for an appeal to the
Court against a final decision of the Council on the merits of
disputes, and not for an appeal against decisions of an interim
or preliminary nature. The Court considers that a decision of
the Council on its jurisdiction does not come within the same
category as procedural or interlocutory decisions concerning
time-limits, the production of documents etc., for (a)
although a decision on jurisdiction does not decide the ulti-
mate merits, it is nevertheless a decision of a substantive
character, inasmuch as it might decide the whole case by
bringing it to an end; (b) an objection to jurisdiction has the
significance inter alia of affording one of the parties the pos-
sibility of avoiding a hearing on the merits; (c) a jurisdic-
tional decision may often involve some consideration of the
merits; (d) issues of jurisdiction can be as important and com-

licated as any that might arise on the merits; (¢) to allow an
international organ to examine the merits of a dispute when
its competence to do so has not been established would be
contrary to accepted standards of the good administration of
justice.

With regard more particularly to its Complaint to the
ICAO Council, Pakistan had submitted that it was relying on
Article I1, Section 1, of the Transit Agreement (whereas the
Application relied on Article 84 of the Chicago Convention
and on Article II of Section 2 of the Transit Agreement). The
point here was that decisions taken by the Clouncil on the
basis of Article II, Section 1, are not appealable, because,
unlike decisions taken under the other two provisions men-
tioned above, they do not concern illegal action or breaches
of treaty but action lawful, yet prejudicial. The Court found
that the actual Complaint of Pekistan did not, at least for the
most part, relate to the kind of situation for which Section 1
of Article II was primarily intended, inasmuch as the injus-
tice and hardship alleged therein were such as resulted from
action said to be illegal because in breach of the Treaties. As
the Complaint made exactly the same charges of breach of
the Treaties as the Application, it could be assimilated to the
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latter for the purposes of appealability: unless that were so,
paradoxical situations might arise.

To sum up, the objections to the Court’s jurisdiction based
on the alleged inapplicability of the Treaties as such or of
their jurisdictional clauses could not be sustained. The Court
was therefore invested with jurisdiction under those clauses
and it became irrelevant to consider objections to other possi-
ble bases of the Court’s jurisdiction.

Furthermore, since it was the first time any matter had
come to the Court on appeal, the Court observed that in thus
providing for an appeal to the Court from the decisions of the
ICAO Council, the Treaties had enabled a certain measure of
supervision by the Court of the validity of the Council’s acts
and that, from that standpoint, there was no ground for dis-
tinguishing between supervision as to jurisdiction and super-
vision as to merits.

Jurisdiction of the ICAO Council to entertain the merits of

the case
(paras. 27-45 of the Judgment)

With regard to the correctness of the decisions given by the
Council on 29 July 1971, the question was whether Paki-
stan’s case before the Council disclosed, within the meaning
of the jurisdictional clauses of the Treaties, a disagreement
relating to the interpretation or application of one or more
provisions of those instruments. If so, the Council was prima
facie competent, whether considerations claimed to lie out-
side the Treaties might be involved or not.

India had sought to maintain that the dispute could be
resolved without any reference to the Treaties and therefore
lay outside the competence of the Council. It had contended
that the Treaties had never been revived since 1965 and that
India had in any case been entitled to terminate or suspend
them as from 1971 by reason of a material breach of them for
which Pakistan was responsible, arising out of the hijacking
incident. India had further argued that the jurisdictional
clauses of the Treaties allowed the Council to entertain only
disagreements relating to the interpretation and application
of those instruments, whereas the present case concerned
their termination or suspension. The Court found that,
although those contentions clearly belonged to the merits of
the dispute, (@) such notices or communications as there had
been on the part of India from 1965 to 1971 appeared to have
related to overflights rather than to the Treaties as such; ()
India did not appear ever to have indicated which particular
provisions of the Treaties were alleged to have been
breached; (c) the justification given by India for the suspen-
sion of the Treaties in 1971 was said to lie not in the provi-
sions of the Treaties themselves but in a principle of general
international law, or of international treaty law. Further-
more, mere unilateral affirmation of those contentions, con-
tested by the other party, could not be utilized so as to nega-
tive the Council’s jurisdiction.

Turning to the positive aspects of the question, the Court
found that Pakistan’s claim disclosed the existence of a dis-
agreement relating to the interpretation or application of the
Treaties and that India’s defences likewise involved ques-
tions of their interpretation or application. In the first place,
Pakistan had cited specific provisions of the Treaties as hav-
ing been infringed by India’s denial of overflight rights,
while India had made charges of a material breach of the
Convention by Pakistan: in order to determine the validity of
those charges and counter-charges, the Council would inevi-
tably be obliged to interpret or apply the Treaties. In the sec-
ond place, India had claimed that the Treaties had been
replaced by a special régime, but it seemed clear that



Articles 82 and 83 of the Chicago Convention (relating to the
abrogation of inconsistent arrangements and the registration
of new agreements) must be involved whenever certain par-
ties purported to replace the Convention or soie part of it by
other arrangements made between themselves; it followed
that any special régime, or any disagreement concerning its
existence, would raise issues concerning the interpretation or
application of those articles. Finally Pakistan had argued
that, if India maintained the contention which formed the
substratum of its entire position, namely that the Treaties
were terminated or suspended between the Parties, then such
matters were regulated by Articles 89 and 95 of the Chicago
Convention and Articles I and HI of the Transit Agreement;
but the two Parties had given divergent interpretations of
those provisions, which related to war and emergency condi-
tions and to the denunciation of the Treaties.

The Court concluded that the Council was invested with
jurisdiction in the case and that the Court was not called upon
to define further the exact extent of that jurisdiction, beyond
what it had already indicated.

It had further been argued on behalf of India, though
denied by Pakistan, that the Council’s decisions assuming
jurisdiction in the case had been vitiated by various proce-
dural irregularities and that the Court should accordingly

declare them null and void and send the case back to the
Council for re-decision. The Court considered that the
alleged irregularities, even supposing they were proved, did
not prejudice in any fundamental way the requirements of a
just procedure, and that whether the Council had jurisdiction
was an objective question of law, the answer to which could
not depend on what had occurred before the Council.

DECLARATIONS AND SEPARATE OR
DISSENTING OPINIONS

Judge Morozov and Judge ad hoc Nagendra Singh (Dis-
senting Opinions) were unable to concur in the Court’s deci-
sion on the jurisdiction of the ICAO Council.

President Sir Muhammad Zafrulla Khan (Declaration) and
Judges Petrén and Onyeama (Separate Opinions) were
unable to concur in the Court’s decision on its own jurisdic-
tion.

Judge Jiménez de Aréchaga (Separate Opinion) concurred
in the operative clause of the Judgment but did not approve
the Court’s conclusion as to its jurisdiction to hear an appeal
from the Council’s decision on the Complaint of Pakistan, as
distinct from its Application.

Judges Lachs (Declaration), Dillard and de Castro (Sepa-
rate Opinions) added further observations.





