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OPENING OF THE ORAL PROCEEDINGS

The PRESIDENT : The Court meets today to hear the oral arguments of the
Parties on the questions of the jurisdiction of the Court and the admissibility
of the Application filed by Australia instituting proceedings against France in
the Nuclear Tests case.

The Application! of Australia was filed on 9 May 1973, and instituted pro- .
ceedings against France in respect of a dispute concerning the holding of at-
mospheric tests of nuclear weapons by the French Government in the Pacific
Ocean. The Government of Australia asked the Court to adjudge and declare
that the carrying out of further atmospheric nuclear weapons tests in the South
Pacific Ocean is not consistent with applicable rules of international law, and
to order the French Republic not to carry out any further such tests.

The Applicant seeks to found the jurisdiction of the Court on Article 17 of
the General Act for the Pacific Settlement of International Disputes of 1928
together with Articles 36, paragraph 1, and 37 of the Statute of the Court, and
the accessions of Australia and France to the General Act; and alternatively, on
Article 36, paragraph 2, of the Statute of the Court and the declarations made by
Australia and France under that Article. By a letter? from the Ambassador of
France to the Netherlands received on 16 May 1973, the Court was informed
that the French Government considered that the Court was manifestly not
competent in this case and that France could not accept its jurisdiction. The
annex to the latier set out the reasons for this view. The French Government
stated that it did not intend to appeint an agent and requested the Court to
remove the case from the list.

By an Order? dated 22 June 1973, the Court decided, inter alia, that the
written proceedings should first be addressed to the questions of the jurisdiction
of the Court to entertain the dispute and of the admissibility of the Application.
By the same Order, the Court fixed 21 September 1973 as the time-limit for the
Memorial of the Gevernment of Australia and 21 December 1973 as the time-
limit for the Counter-Memorial of the French Government,

By an Order ¢ made by the President of the Court on 28 August 1973 these
time-limits were extended to 23 November 1973 for the Memorial and 19 April
1974 for the Counter-Memorial.

The Memorial ® of the Government of Australia was filed within the time-
limit fixed therefor. No Counter-Memorial has been filed by the French
Government; the written proceedings being thus closed, the case is ready for
hearing on the issues of the jurisdiction of the Court to entertain the dispute
and the admissibility of the Application.

I note the presence in Court of the Agent and counsel of Australia; the Court
has not been notified of the appointment of any agent for the French Govern-
ment. No representative of the French Goverament is in Court,

The Governments of Argentina and New Zealand have asked that the plead-
ings and annexed documents in this case should be made available to them in

1 See pp. 3-39, supra.

¢ 11, p. 347. ,
3 LC.J. Reports 1973, p. 99.

4 1.C.J. Reports 1973, p. 338.
% See pp. 249-380, supra.
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accordance with Article 48, paragraph 2, of the 1972 Rules of Courtl, No ob-
jection having been made by the Parties, it was decided to accede to these
requests.

Very much to the regret of the Court, Vice-President Ammoun is unable to be
with us today. Some weeks age he unfortunately suffered an accident and was
obliged to spend some time in hospital and although his condition is improving,
he has not yet been able to take part in the work of the Court.

I now declare the proceedings in this case open on the preliminary questions
of the jurisdiction of the Court and the admissibility of the Application.

1 11, pp. 409-419.
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ARGUMENT OF SENATOR MURPHY
COUNSEL FOR THE GOVERNMENT OF AUSTRALIA

Senator MURPHY : Mr. President and Membérs of the Court. May I first
express our sympathy for Vice-President Ammoun and our wishes for his speedy
TECOVErY.

On behalf of Australia, we will now present our submissions on the two
questions of jurisdiction and admissibility as required by the Court.

Before opening the case, may I again express on behalf of our Government
and our people Australia’s respect for this—the highest judicial tribunal.

Qur country took an active part in the successful initiatives pursued at San
Francisco in 1945 by no small number of States for the establishment of this
Court. Of the Australians, a former Attorney-General, Dr. Evatt and a former
Solicitor-General, Sir Kenneth Bailey, were outstanding in their advocacy of
Judicial settlement of international disputes. Under wvarious governments,
Awstralia has lent its fullest support to the role of the Court in the mternational
legal system.

My first task is to review developments in relation to these proceedings since
I last addressed the Court.

It will be recalled that in the operative part of the Order of 22 June 1973 the
Court indicated the following provisional measures against France:

“The Governments of Australia and France should each of them ensure
that no action of any kind is taken which might aggravate or extend the
dispute submitted to the Court or prejudice the rights of the other Party
in respect of the carrying out of whatever decision the Court may render in
the case; and, in particular, the French Government should avoid nuclear
tests causing the deposit of radic-active fall-out on Australian territory.”
(1.C.J. Reports 1973, p. 106.)

The terms of the Order were clear and unconditional. Yet on 22 July 1973
the French Government detonated the first of a series of five nuclear tests.
Australia immediately protested to France. By 10 August last year, the deposit
of radio-active fall-out on Australian territory from that test had been detected.
On 24 August, Australia protested to the French Government against the ex-
plosions of 22 and 29 July and 19 August and called for an assurance from the
Government of France that no further breaches of the Order of the Court would
take place. The immediate reply of the French Government took the form of
two further explosions on 24 and 29 August.

On 19 September the Australian Government, by a letter delivered to the
Registrar, formally brought to the notice of the Court the facts regarding the
French tests of July and August, as well as the deposit of radig-active fall-out
on Australian territory. This letter also stated that “in the opinion of the Govern-
ment of Australia the conduct of the French Government constitutes a clear
and deliberate breach of the Order of the Court of 22 June 1973.”

On 26 September the Government of Australia protested again to the French
Government, and on 28 September conveyed to the Secretary-General of the
United Nations information about the French tests together with an indication
that in the view of the Australian Government these tests were a clear and
deliberate breach of the Court’s Order of 22 June.. This letier was circulated as
a document of the General Assembly (UN Doc. AJC.1/1031).
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On 10 October the French Governiment initiated a procedure in the General
Assembly of the United Nations. The technical form of this initiative was to
suggest that UNSCEAR *“‘should be asked to meet as a matter of urgency to take
cognizance of the additional documents that have been received and, after
considering them, to supplement with the help of the information contained
therein the excellent report which it submitted last year” (A/9192, p. 2).

In the special committee—the Special Political Committee—the failure of the
French Government to refer to its own tests in the summer of 1973 was the
subject of a proposal to amend the draft resolution before the Committee by the
addition of a preambular paragraph reading: “Woting with regret that nuclear
tests in the atmosphere and elsewhere have been conducted since resolution
2905 (XXVID and resolution 2934 (XXVID) were adopted”—that is, tests
carried out in 1973, This amendment as orally modified was adopted.

The operative part of the resolution to which this amendment had been
made requested UNSCEAR to meet as soon as possible to make a study of the
most recent documents, and to update, with a view to their re-submission to the
General Assembly at its current session, the conclusions contained in its latest
report. The Assembly adopted this resolution (3063 (XXVIII}) on 13 Novem-
ber 1973.

Pursuant to this resolution UNSCEAR met on 26 and 27 November. The
Committee restricted itself to a purely factual assessment of the position 1.

The United Nations General Assembly considered the UNSCEAR repert in
late November and early December and on 14 December adopted resolution
3154 (XXVIID) on the effects of atomic radiation; a copy of this resolution has
been lodged with the Registrar2. The following matters referred to in Part-A
of the resolution are of special significance in relation to the issues raised in
these proceedings:

{a) The third preambular paragraph notes with concern that there has been
additional radio-active fall-out resulting in additions to the total doses of
tonizing radiation since the Scientific Committee prepared its last report.

{6} The fourth preambular paragraph reaffirmed the General Assembly's
deep apprehension concerning the harmful consequences of nuclear weapon
tests for the acceleration of the arms race and for the health of present and
future generations.

fc) The main operative paragraph “Deplores environmental pollution by
ionizing radiation from the testing of nuclear weapons™.

Fhe debate in the Special Political Committee which followed the Report of
UNSCEAR and preceded the adoption of the resolution is of considerable
significance because certain statements made by the French rcpresentative,
Mr. Scalabre, show how the French Government was prepared to debate, albeit
in a political forum, the very matters on which it is unwilling to argue before
this Court—the principal judicial organ of the United Nations.

At one point, after suggesting that “the profound alarm expressed by the
co-sponsors of the draft resolution A/SPC/L.294 was somewhat astonishing”
the French delegatc continued:

“However, if their Governments were concerned to that extent by
insignificant increases in atomic radiation, which wérc compensated by the
gradual disappearance of the oldest radic-active elements, why did they

! See pp. 533-534, infra.
¢ See pp. 535-537, infra.
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not evacuate their mountains and high plateaus, destroy television sets,
prohibit the use of X-rays and aircraft and, finally, demolish any building
exceeding 10 storeys in height?" (A/SPC/SR.903, pp. 4-5.)

A few sentences later the French delegate complained that the draft reselution
under consideration—

*...marked the end of objectivity in studying the effects of atomic-
radiation and replaced it by @ priori emotion. It marked the beginning of
the use of the study for political ends™ (ibid. ).

A short while later, in a reply to certain remarks made by the New Zealand
delegate, the French delegate said: “It was true that any exposure to radiation
entailed risk, but the importance of that risk must be calculated objectively
[ évaluer objectivement].”

My colleagues will draw to your attention the direct relevance of the whole
of the French statement to the question of admissibility in the present case.
But at this moment there is one important comment that I am bound to make
reparding the remarks of Mr. Scalabre. His words adequately justify the anxiety
of the Australian Government, its interest in bringing these proceedings and
the propriety, nay necessity, of judicial investigation.

When Mr. Scalabre asked why States did not evacuvate their mountains and
high places, did not destroy television sets, prohibit the use of X-rays and air-
craft and, finally, demolish any building exceeding 10 storeys in height, he
identified the legal issue which is involved in this case. Given that radio-activity
is a condition with which man must live but which is nonetheless known to be a
source of danger, what in legal terms is the proper order of priorities in ex-
posing man to further contacts with ionising radiation? It is clear that society
—both pational and international—has accepted that there is no unrestricted
freedom wilfully to increase levels of radic-activity. Man, regardless of na-
tionality, possesses a right to his domicile, at no matter how high an altitude, to
the use of his television, to the benefit of X-rays and aircraft and high-rise
buildings. These are part of the established needs of society. The risks of radio-
activity inherent in them are accepted by society. But this does not give other
persons the right unilaterally to increase radic-activity and to meet the com-
plainant by the suggestion that if the complainant does not like what is being
done he is free to reduce his own exposure to radio-activity in other ways. To
suggest otherwise is to maintain that we live in an unregutated society in which
the resclution of such conflicting claim is outside the sphere of the law. The
Government of Australia does not share this view, The Government of France
appears to think otherwise. The difference between them is a tegal question and
as such requires objective determination. This is precisely what Australia secks
and France rejects: an abjective determination of legal issues dependent upon
complex considerations of fact, What more abjective body could be found for
this purpose than the present Court?

I return to the narrative of developments in relation to this case during the
period since the Order of 22 June 1973. On 10 January of this year the French
Government stated by a note! addressed to the Secretary-General of the United
Naticns that it denounced the 1928 General Act for the Pacific Settlement of
International Disputes in accordance with the terms of Article 45 thereof. This
treaty, the Court will recall, was the treaty which, so the French Government
asserted in May and-June 1973, was manifestly devoid of force. The denun-

1 See p. 555, infra.
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ciation was said to be without prejudice to the French position as asserted in
May 1973, But no form of words can reverse the inference which must inevitably
arise as a matter, at the least, of common sense to the effect that the French
Government was in January 1974 not certain that the General Act had ceased
to be effective. My colleagues and I will have more to say of this when we come
to develop in detail our submissions regarding the continuing force and effect
of the General Act.

At this moment, when the Court has assembled for the purpose of hearing
oral argument in this further stage of the legal proceedings, France is engaged
in conducting a further series of nuclear tests in the atmosphere in the South
Pacific. In order to ensure the conduct of those tests, areas of the high seas and
its superjacent airspace have been appropriated by the French authorities by
proclamations of dangerous zones and of prohibited zones along the lines
described in paragraph 45 of the Australian Application and in paragraph 428
of the Australian Memorial.

There is another development to which I refer. You will recall that Australia
has consistently stated it would welcome a French statement to the effect that
no further atmospheric nuclear tests would be conducted. Indeed as the Court
will remember such an assurance was sought of the French Government by the
Australian Government by note dated 3 January 1973, but no such assurance
was given.

I should remind the Court that in paragraph 427 of its Memorial the Aus-
tralian Government made a statement, then completely accurate, to the effect
that the French Government had given no indication of any intention of de-
parting from the programme of testing planned for 1974 and 1975. That state-
ment will need now to be read in light of the matters to which I now turn and
which deal with the official communications by the French Government of its
present plans.

The develepment to which I refer is the official statement issued on 8 June
by the Office of the Presidency of the French Republic. A copy of the original
French text has been lodged with the Registry!, That statement, omitting the
first and purely formal opening paragraph, is as follows;

*“The Presidency of the Republic states on this occasion that at the point
which has been reached in the execution of its nuclear defence programme,
France will be in a position to move to the stage of underground firings as
soon as the tests series scheduled for this summer has been completed.

Limited to the minimum imposed by the programme for perfecting our
dissuasive force, the atmospheric tests that will be carried out this year will
of course be conducted, as in the past, in conditions of complete security.

Their harmlessness has been confirmed by the reports of the United
Natians Scientific Committee whose conclusions are regularly published.”

I should observe that the allegation in the last sentence of the statement
suggesting that UNSCEAR has confirmed the harmlessness of French at-
mospheric nuclear tests is not correct; UNSCEAR has never—and 1 repeat
never—confirmed the harmlessness of any atmospheric nuclear test, as a reading
of the reports of UNSCEAR will readily show,

The statetnent by the French President requires close scrutiny. I must em-
phasize the basic distinction between an assertion that tests will go underground
and an assurance that no further atmospheric tests will take place. Even though
France said it “will be in a position to move to the stage of underground

1 Seep. 550, infra.
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firings”, this in no way precludes it from a continuation or resumption of
atmospheric tests possibly even in conjunction with underground tests. We have
received clear scientific guidance that the possibility of further atmospheric
testing taking place after the commencement of underground tests cannot be
excluded. Moreover, nothing has been said to the Australian Government in
its discussions with the French Government suggesting that the latter dissents
from this understanding of the position. The French Government has never
given the assurances which the Australian Government has sought regarding
atmospheric testing.

The Prime Minister of Australia said recently in a public staternent on 17
June! that he had sent a message to the new French President expressing the
sincere desire to develop relations between our two Governments and peoples.
Mr. Whitlam also said that he had hoped that the French Government weould
be prepared to co-operate in having this continuing dispute reselved in a
responsible manner by the Tnternational Court in accordance with international
law. We continue to believe that the dispute that undoubtedly exists between our
two countries as to the legality of atmospheric testing in the South Pacific can
best be settled by this Court, which is the principal judicial organ of the United
Nations.

The concern of the Australian Government is to exclude completely atmos-
pheric testing. It has repeatedly sought assurances that atmospheric tests will
end. It has not received these assurances. The recent French Presidential state-
ment cannot be read as a firm, explicit and binding undertaking to refrain from
further atmospheric tests.

It follows that the Government of France is still reserving to itself the right
to carry out atmospheric nuclear tests, The risk that this policy will lead to
further atmospheric tests in 1975, and in subsequent years, continues to be a
real one. In legal terms, Australia has nothing from the French Government
which protects it against any further atmospheric tests, should the French
Government decide to hold them, These judicial proccedings are as relevant and
as important as when the Australian Application was filed.

Mr. President, the Ausiralian Government is pleased to place before the
Court its oral argument on the two questions referred to in the Court’s Order.
The first is the question of the jurisdiction of the Court to entertain the dispute.
The second is referred to as the question of the admissibility of the Australian
Application.

That Application asks the Court to adjudge and declare that the carrying out
of further atmospheric nuclear weapon tests in the South Pacific Ocean is not
consistent with applicable rules of international law; and to order that the
French Republic shall not carry out any further such tests.

Qur basic propositions at this stape of the proceedings are that the Court has
undoubted competence to hear the merits of the case and that we are entitled as
a matter of law to such a hearing. The Court, we respectlully submit, should so
rule at this stage of the proceedings.

Mr. President, the Australian argument will be presented in two parts, one
relating to the question of jurisdiction and the other to the question of ad-
missibility ; and they will be approached in that order. QOone reasen for doing so
is the basic logical consideration that unless the Court finds that it has juris-
diction it has no basis on which to proceed to a consideration of admissibility.

The approach just indicated is reflected in and confirmed by the manner in

1 See p. 531, infra.
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which Article 53 has been applied by the Court. The terms of Article 53 read as
follows:

“1. Whenever one of the parties does not appear before the Court, or
fails to defend jts case, the other party may call upon the Court to decide
in favour of its claim.

2. The Court must, before doing so, satisfy itself, not only that it has
jurisdiction in accordance with Articles 36 and 37, but also that the claim
is well founded in fact and faw.”

In the most recent case, Fisheries Jurisdiction, the Court has indicated that
matters of jurisdiction must be dealt with before the merits. It said at page 54
of L.C.J. Reports 1973:

“According to this provision [that is, Article 53], whenever one of the
parties does not appear belore the Court, or fails to defend its case, the
Court, belore finding upon the merits, must satisfy itself that it has juris-
diction.”™

The Court went on to say: *... Article 53 ... both entitles the Court and, in the
present proceedings, requires it to pronounce upen the question of its juris-
diction™ (f.C.J. Reports 1973, p. 66). '

1 also refer the Court to the views expressed by Judge Jiménez de Aréchaga
in his article on the 1972 Amendments to the Rules of Procedure appearing in
the American Journal of International Law. The judge observed, on page 12, that
“The new rules of procedure provide that the Court must make a positive
finding as to its jurisdiction at the preliminary stage of the proceedings before
embarking on the merits of the case™. He referred in the following paragraph
to Article 53 as supporting this approach. While the merits cannot be equated
with admissibility the attribution of logical priority to jurisdiction in that case
also involves that that question should enjoy priority in a case involving ad-
missibility.

Another relevant factor is that the French annex of 16 May 1973, irregular
though it is as a procedural document, makes it quite clear that the objections
which France is raising to the consideration of this case by the Court relate to
jurisdiction, not to admissibility. The attitude taken by the Parties therefore
strongly suggests that as the principal issue dividing them at this stage of the
case is that of jurisdiction, it is this specific question which must be resolved in
priority to any other. This would be in full conformity with the acknowledged
function of the Court to remove uncertainty from the legal relations between
the Partics.

If the Court finds that it has jurisdiction, it must then decide whether the
Application is admissible. The question of admissibility is one that is essentially
preliminary. We trust that the Court will not in considering the question of the
admissibility of the claim finally decide any guestion of law or fact in the case.
This is emphasized by the fact that in its Order of 22 June the Court has in-
dicated that the issue of admissibility is limited to Australia’s legal interests in
its claims. As the Court said at the comparable stuge in the Fisheries Jurisdiction
cases:

“In the present phase it [that is, the case] concerns the competence of the
Court to hear and pronounce upon this dispute. The issue being thus
limited, the Court will avoid not only all expressicons of opinion on matters
of substance, but also any pronouncement which might prejudge or appear
to prejudge any eventual decision on the merits,”” (£.C.J. Reports 1973,
p. 54.)
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When the Court has decided issues of jurisdiction and admissibility, Article 53
calls upon it to determine whether the claims are well founded in fact and law,
This is a guestion for the merits.

*“Well founded” in Article 53 obviously means more than a prima facie
case because it suggests some degree of finality. Its equivalent in the French
text of the Statute is “fondé™. “Well founded” is not the same as “‘admissible™,
for “admissibility” means admitting a case for the consideration of the Court.
Admitting a case cannot be the same as deciding that case in favour of the
applicant. It follows that the Court will not ask an applicant, under the heading
of admissibility, to prove what he would have to prove in order to get final
judgment; and hence Article 53, we submit, does not call upon the Court, at
this stage of the case, to make a final decision on issues that “really pertain to
the merits”, to use the words used by Judge Jiménez de Aréchaga in his decla-
ration of 22 June (f.C.J. Reports 1973, p. 144). Any other approach would mean
that a party to proceedings in this Court would be in a worse position proce-
durally where the other party does not appear than it would be if the other party
did appear. That would be an extraordinary result.

It follows from what T have said that if the Court were to find that the question
of admissibility does not possess, in the circumstances of the case, an exclusively
preliminary character, it should proceed to the merits stage provided of course
it is satisfied as to jurisdiction. This, as we understand it, was the point that
Judge Sir Humphrey Waldock was making in referring to Article 67, paragraph
7, in his declaration of 22 June. He said that the principles sct forth in that
paragraph should guide the Court in giving its decision on this phase of the
proceedings. Under paragraph 7, the Court may either uphold or reject an
objection of inadmissibility. The equivalent in the present case would be for
the Court to rule that the Australian Application is or is not admissible. We
submit that it clearly is. But under the paragraph the Court may also declare
that an objection does not possess, in the circumstances of the case, an exclusi-
vely preliminary character. In that event the paragraph requires the Court to fix
time-limits for further proceedings. If in the present case the Court were to take
that view of the admissibility issue—we do not think it should, but possibly
it might—then obviously the guidance offered by paragraph 7 is that it should
move on to the next stage of the proceedings—that is to say, the merits stage.

Mr. President, I turn now to the question of the jurisdiction of the Court to
entertain the dispute. The contention of the Government of Australia is that it
is entitled to a declaration and judgment that the Court has jurisdiction to
entertain the dispute, the subject of the Application filed by the Government of
Australia on 9 May 1973,

1t is not proposed that our oral statements go over the whole ground covered
by the written pleadings in relation to jurisdiction, or that they merely repeat
the facts and arpuments these contain. Rather, we will direct our statements to
the essential issues that divide the Parties on this matter as paragraph I of
Article 56 of the Rules requires.

The first main matter that divides the Parties, namely the question of the
competence of the Court to decide its own jurisdiction is capable of only one
answer,

The other Party has not only expressed the view, but it has also acted on the
view that it can decide for itself the question of jurisdiction, I refer to the
French Note of 16 May 1973, which after asserting that the French Govern-
ment considers that the Court is manifestly not competent in this case, states
bluntly that it—that is, the French Government—cannot accept the Court’s
jurisdiction.
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Thete is no principle of international law more fundamental and more
universally accepted than the one which attributes to an international tribunal
the competence to determine its own jurisdiction. Authoritatively stated in the
Alabama Arbitration, the principle has received explicit recognition in Article
36 (6) of the Statute of this Court. It also received recognition in Article 41 of
the 1928 General Act for the Pacific Settlement of International Disputes.

Another citation, which I add because it is so recent and therefore no doubt
fresh in the minds of the Court, is the reference contained in the Judgments of
the Court on the jurisdictional phase of the Fisheries Jurisdiction cases.

“Furthermore, any question as to the jurisdiction of the Court, deriving
from an alleged lapse through changed circumstances, is resolvabie through
the accepted judicial principle enshrined in Article 386, paragraph 6, of the
Court’s Statute, which provides that ‘in the event of a dispute as to whether
the Court has jurisdiction, the matter shall be settied by the decision of the
Court’, In this case such a dispute obviously exists, as can be seen from
Iceland’s communications to the Court, and to the other Party, even if
Iceland has chosen not to appoint an Agent, file a Counter-Memorial or
submit preliminary objections toe the Court’s jurisdiction.” (I.C.J . Reports
1973, p. 66.)

Mr. President, need I say more on the first central issue that appears to di-
vide the Parties. ,

[ now proceed to deal with the jurisdictional basis provided by the 1928
General Act when read—as it must be—with Articles 37 and 36 (1) of the
Statute of this Court.

The facts that both Australia and France have acceded to all parts of the
1928 General Act and that neither had denounced the General Act at the date
of the Application need no elaboration by me at this stage of the proceedings,

There is however the subsequent development to which I now wish to refer,
and I did shortly a little earlier. On 10 January 1974 the Secretary-General of the
United Nations received a letter from the Minister of Foreign Affairs of France
stating the following, and T give the translation in English.

“In a case dealt with by the International Court of Justice, the Govern-
ment of the French Republic noted that it was contended that the 1928
General Act for the Pacific Seitlement of International Disputes could,
in the present circumstances, justify the exercise of jurisdiction by the Court.

On that occasion the French Government specified the reasons why it
consicdered that view to be unfounded.

While reaffirming that position, and, accordingly, without prejudice to
it, the French Gavernment requests you, with 2 view to avoiding any new
controversy, to take cognizance of the fact that, with respect to any State
of any institution that might contend that the General Act is still in
force, the present letter constitutes denunciation of that Act in conformity
with Article 45 thereof.™

Under Article 45, the denunciation would take effect on 15 August next, when
the current period of the General Act expires.

At the same time, the Secretary-General of the United Nations received a
letter terminating France’s acceptance of the compulsory jurisdiction of the
Court under Article 36 (2).

I note in passing that the letter concerning the General Act demonstrates a
certain lack of confidence in the position of the French Government stated in
the French Note that the Court is manifestly without jurisdiction in this case
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because the General Act has lapsed. But, in any case, the notice, in the sense
that it purports to be a valid denunciation under Article 45 of the General Act,
cannot, in accordance with the established principle recognized by the Court, be
regarded as having any direct effect on the present proceedings. The same
comment applies to the action taken in relation to Article 36 {2) of the Court’s
Statute.

The link between Article 17 and the present Court is furnished by Articles
36 {1) and 37 of the Statute of this Court. Australia and France are parties to
the Statute of the Court and they are therefore bound by the substitution of the
International Court for the Permanent Court effccted by Article 37. The opera-
tion of Article 37 as effecting substitution of the present Court for the Per-
manent Court, in those places where references to the latter are found in treaties
in force between parties to the Statute, has been repeatedly acknowledged by
the Court. I need do no more on this point than refer to the South West Africa
cases ( Preliminary Objections, I.C.J. Reports 1962, pp. 334-335) and to the full
considcration of this matter in the Barcelona Traction case { Preliminary Objec-
tions, L.C.J. Reports 1964, pp. 31-36).

It is very important to appreciate the pature of the obligations that were
solemnly undertaken by France and Australia when they acceded to the General
Act, particularly as they relate to Chapter 11 of the General Act relating to
judicial settlement. Without wishing to anticipate later stages of our argument,
I recall to the Court’s mind the historical fact that at the end of the First World
War a great effort was made to build up methods for the peaceful settlement of
international disputes. The Covenant of the League of MNations was such an
instance as also was the Statute of the Permanent Court of International Justice.
But what are specially relevant for present purposes are the numerous special
treaties for the pacific settlement of international disputes that were concluded
in the postwar period. The Hispano-Belgian Treaty of 1927 considered in the
Barcelona Traction case was such a treaty.

The 1928 General Act constitutes another instance; its special character was
that it was multilateral in form whereas most of the other treaties were bilateral,
but the muhilateral form of the General Act should not be allowed to disguise
the fact that it created a series of bilateral bonds. Under Article 44 the General
Act came into force on accession by two parties only, and theoretically it might
have had only two. This understanding of the basic nature of the obligations
under the General Act is confirmed by Mr. Politis, the person who more than
any other individual was responsible for the drafting of the Act, when he said
that “two adhesions would be sufficient even though they related to the simplest
part of the Act...in order to bring the General Act into force”. (League af
Nations Official Journal, Special Supplement No. 65, Records of the 9th Ordinary
Session of the Assembly, Minutes of the First Committee, 9th Meeting, 20
September 1928, p. 64.)

In this respect, the network of bilateral obligations created by the General
Act {s exactly comparable with the bilateral obligation considered by this Court
in the Barcelona Traction case in relation to the Hispano-Belgian Treaty of 1927,

What in essence was the nature of the obligations undertaken by parties that
acceded to all parts of the General Act? The painstaking drafting that went into
its preparation resulted in an instrument containing 47 articles. For the purposes
of my remarks, I wish to confine myself to major undertakings of substancec.
My learned friend, Professor O’Connell, will be making a more detailed exami-
nation of the General Act for the purposes of his argument. For my purposes
in this address the substantive obligations undertaken may be summed up as
follows: ’
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1. Firstly, all legal disputes—defined as “all disputes as to which the Parties
are in conflict as to their respective rights”-—shall be submitted for decision
to the Permanent Court of International Justice, now to be read for the
purposes of these proceedings as a reference to this Court. The fundamental
nature of the obligation thus undertaken by the parties is evident not only
from the positive language of the first paragraph of Article 17 but also from
the proviso te that paragraph and from the saving clause in the first para-
graph of Article 20. Under the proviso, legal disputes are to be remitted to
an arbitral tribunal onfy if the parties so agree. Under the saving clause it is
provided that such disputes arc to be subject to the procedure of conciliation
only if the parties so agree.

2. So much for the fundamental obligation undertaken with respect to legal
disputes. Secondly, as to other disputes, parties agree to submit them first
to the procedure of conciliation, in accordance with the provisions of Chapter
I of the General Act, and, if not settled by that procedure, to an arbitral
tribunal for decision in accordance with Chapter TIL

Caoncerning the nature of the obligations undertaken in the General Act, we
have moreaver the clear guidance afforded by the Court’s judgment in the Bar-
celona Traction case: Speaking of the provisions of the Hispano-Belgian Treaty
that are comparable to Article 17 of the 1928 General Act, the Court said:

“1n the light of these provisions, it would be difficult either to deny the
seriousness of the intention to create an obligation to have recourse to
compulsory adjudication—all other means of settlement failing—or to
assert that this cbligation was exclusively dependent on the existence of a
particular forum, in such a way that it would become totally abrogated and
extinguished by the disappearance of that forum. The error of such an
assertion would lie in a confusion of ends with means—the end being
obligatory judicial settlement, the means an indicated forum, but not
necessarily the only possible one.” (I.C.J. Reports 1964, p. 38.)

Mr. President, the words that T would wish to emphasize for present purposes
are those referring to “‘the seriousness of the intention to create an obligation to
have recourse to compulsory adjudication—all other means of settlement
failing™. In the case of France the sericusness of this intention in relation to the
General Act was made manifest, first of all in the fact that France’s accession
was authorized by a special law of the French Parliament, and secondly by the
very terms used by the then French Minister for Foreign Affairs, Mr, Briand,
in his letter of 10 April 1931 to the Secretary-General of the League of Nations
to which the Court was referred in the oral procecdings on interim measures.
That distinguished international statcsman deposited the French accession in
person to emphasize the importance French opinion attached to the General
Act. The text of the lctter is set forth in Annex 3 of the Memorial.

It is clcar therefore, Mr. President, that we are not dealing here with obli-
gutions of a fragile or temporary character liable to lapse, for example, when
the chosen forum ceases to exist, The decision of this Court in the Barcelona
Traction case shows that the modification of the chosen forum is not fatal to the
existence of the obligation. That case further shows that obligations of the kind
now in question are to be interpreted in the light of their substantive object of
securing the judicial settlement of international disputes. They arc intrinsically
enduring in their character and can only be terminated by. action clearly
authorized by the rules of the law of treaties. '

The next matter to which T refer is the question of the existence in the present
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case of a dispute within the meaning of Article |7 of the General Act. I think
that the Court would wish me to examine this aspect even though it does not
appear to be one of the central issues that divide the Parties. The long French
Annex denying jurisdiction does not at any stage deny that a legal dispute exists
beiween the parties within the meaning of Article 17.

Mr. President, there is clearly a dispute with regard to which the Parties are
in conflict as to their respective rights within the meaning of that Article. The
Government of Australia’s position is that it is a case exclusively in terms of
legal rights. Thus, in iis note to the French Government of 3 January 1973 set
forth in Annex 9 of the Application the clearest statement of the nature of the
Australian Government’s ¢laim appears:

“In the opinion of the Australian Government, the conducting of such
tests would not only be undesirable but would be unlawful—particularly
in so far as it involves modification of the physical conditiens of and over
Australian territory; pollution of the atmosphere and of the resources of
seas; interference with freedom of navigation both on the high seas and in
the airspace above; and infraction of legal norms concerning atmospheric
testing of nuclear weapons.”

Tn its Note of 13 February 1973 to the French Government set forth in
Annex 11 of the Application the Australian Government stated the following:

“It is recalled that, in its Note dated 3 January 1973, the Australian
Government stated its opinien that the conducting of atmospheric nuclear
tests in the Pacific by the French Government would not only be undesirable
but would be unlawful. In your Ambassador’s Note dated 7 February 1973
it is stated that the French Government, having studied most carefully the
problems raised in the Australian Note, is convinced that its nuclear tests
have violated ne rule of international law. The Australian Government
regrets that it cannot agree with the point of view of the French Govern-
ment, being on the contrary convinced that the conducting of the tests
violates rules of international law. It is clear that in this regard there exists
between our two Governments a substantial legal dispute.”

The French Ambassador’s Note of 7 February 1973 referred to is set forth in
Annex 10 of the Application. The particular passage in question is translated in
the Application as follows.

“Furthermore, the French Government, which has studied with theclosest
attention the problems raised in the Australian Note, has the conviction
that its nuclear experiments have not violated any rule of international law.
It hopes to make this plain in connection with the ‘infractions’ of this law
alleged by the Australian Government in the Note cited above [that is the
Note of 3 January].”

Paragraph 18 of the Application describes the subsequent negotiatiens that
took place in Paris between the Australian Government and the French Govern-
ment. France was not prepared to join with Australia in a joint approach to the
Internaticnal Court of Justice. The refusal of the French Government was not
based on any withdrawal by France from its position that nuclear tests con-
ducted in the atmosphere were lawful.

The fact that a particular question may have a political aspect does not of
course prevent it from also being a legal question and the dispute about it from
being a legal dispute. In view of some suggestions in dissenting opinions to the
Court’s Order of 22 June, I should comment on the matter.
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The first comment is that the practice of this Court and of its predecessor
indicates that the existence of a political element does not remove a dispute
from the jurisdiction of the Court. From the time of the Permanent Court, one
may cite the Advisory Opinion on the Cusroms Union case between Germany
and Austria, which was able to be dealt with as a legal question notwithstanding
its undoubted political content. Certainly that was the view taken by the
protagonists in those proceedings, including the French Government, and it was
the view accepted by the Court including some judges who entered strong sep-
arate opinions, particularly Judge Angzilotti. From the jurisprudence of this
Court one may refer to the Advisory Opinion on Ceriain Expenses of the
United Nations (1.C.J. Reports 1962, p, 155) when it observed:

“It has been argued that the question put to the Court is intertwined
with political questions, and that for this reason the Court should refuse
to give an opinion. It is true that most interpretations of the Charter of the
United Natiens will have political significance, great or small. In the nature
of things it could not be otherwise, The Court, however, cannot attribute a
political character to a request which invites it to undertake an essentially
judicial task, namely, the interpretation of a treaty provision.”

This point may also be illustrated by reference to an observation by an emi-
nent judge who was widely regarded as one of the greatest judges in the common
law systemn. I refer to the late Sir Owen Dixon, former Chief Justice of the High
Court of Australia, who made the following observation about a comment that
certain constitutional legal doctrines were said to be based on political rather
than legal considerations. Sir Owen said:

“The Constitution is a political instrument. It deals with government
and governmental powers. The statement is, therefore, easy to make though
it has a specious plausibility. But it is really meaningless. It is not a question
whether the considerations are political for nearly every consideration
arising from the Constitution can be so described, but whether they are
compelling.” (Commonweaith Law Reports, Vol. 74, at p. 82.)

The analogy with international law is, I suggest, complete, International law
is political, since by its very nature it deals with relations between sovereign
States and their powers. The statement that the claim of one State that another
State should refrain from certain conduct is politica} in character, is easy fo
make. It has a specious plausibility but it really is in the legal context meaning-
less. It is not a question whether the claim has political aspects as almost every-
thing arising under international law has political aspects, but whether the
fegal considerations founding the claim are compelling.

May I add one more citation from an address by the late Professor Hans
Kelsen. His comment on the attempt to postulate a dichotomy between political
and legal disputes was frank and to the point. He said:

“Therefore the distinction between political conflicts and legal disputes
is bound to fail in the aim for which it was originally conceived, namely, to
sabotage the obligatory jurisdiction of an international court.” (Proceed-
ings of the American Society of International Law, 1941, p. 84.)

Mr. President, T can sum up this aspect of the case very simply. The Govern-
ment of Australia asserts that the conductmg by the French Government of
nuclear tests at its South Pacific Tests Centre is contrary to international law.
It seeks, as is its right, to invoke the compromissory clavse contained in Article
17 of the 1928 General Act. The attitude of the other Party is that iis testing
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programme is completely legal. It has resisted, however, the steps that have
been taken to have this matter litigated and ruled upon by the Court. Many
comments might be made on this position of the French Government. The only
point I wish to make at this stage, Mr. President, is that the obvious reluctance
to have its legal propositions on substance tested in this Court does not in any
way affect the proposition that the Parties are in conflict as to their respective
rights.

The abligation of judicial settlement contained in Article 17 of the General
Act does not apply where the Parties agree to have resort to an arbitral tribunal,
There has been no agreement in the present case to resort to an arbitral tribunal.

Another precondition for the exercise of jurisdiction under Article 17 of the
General Act is the inapplicability of reservations to the Court’s Jurisdiction
made under Article 39 of the General Act. T would like to draw the attention of
the Court to the fact that Article 17 specifically provides that the jurisdiction
of the Court is subject only to those reservations made under Article 39. It
would thus appear that the intention of parties to the General Act was that the
Jurisdiction of the Court under the General Act should not be subject to re-
servations made by a party under other instruments such as under Article 36 {2
of the Statute of the Court.

The Court adjourned from 11.20 to 11.45 a.m.

The reservations made to the General Act by Australiz and France are set
forth in Annexes 1 and 2 to the Memorial. [ do not propose to refer to the French
reservations since no point is made in this regard by the French Annex, nor is
any point made in this connection by the Court or its Members in the Order
and opinions published on 22 June. T need to say something, however, about
the comments to befound at pages 8 and 9! of the Repistry’s revised translation
of the French Annex, concerning the Australian reservations.

Thus, the French Annex refers to the reservation relating to disputes sub-
mitted te the Council of the League of Nations. Presumably the intended
reference is to paragraph 2 of the Australian accession to the effect that Aus-
tralia reserved the right, in relation to disputes mentioned in Article 17, to
reciuire that the procedure described in Chapter I1 shall be suspended in respect
of any dispute which has beer submitted to, and is under consideration by, the
Council of the League of Nations.

We have studied carefully the comments made in the French Annex that if the
General Act were in force there would be uncertainty as to the scope of this
reservation by Australia, an uncertainty said to be entirely to the advantage of
Australia and thus unacceptable. In order to demonstrate the alleged uncer-
tainty, however, the French Annex is forced to take the position of asserting
that the present effect of the reservations depends in some way or other upon the
attitude of Australia.

Mr. President, it should be a sufficient answer to this contention to say that
neither the French Government nor the Australian Government has invoked
the reservation, and to point out morcover that the reservation is clearly in-
applicable in the present proceedings. But there are two further observations
that can be made which appear to us to be also conclusive on the matter, The
allegation that uncertainty in the reservation is entirely to the advantage of
Australia overlooks the fact that, as explicitly stated in Article 39 (3) of the Gen-
eral Act, if one of the parties to a dispute has made a reservation, the other
party may-enforce the same reservation in regard to that party. The French

1 11, pp. 354-356.
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contention is logically and legally defective for another reason also. There will
be no uncertainty because if the reservation were to be invoked in proceedings
under Chapter II it would be the function and duty of the Court to determine
its meaning.

The French Annex also refers to the Australian reservation excluding disputes
with any party to the General Act which was not a Member of the League of
Nations. The same so-called defect of uncertainty was said to apply to this
reservation after the disappearance of the League of Nations.,

The points I have already made about the reservation relating to the Council
of the League of Nations apply here also, And, in addition, the jurisprudence of
this Courl relating to the meaning to be attributed, since the termination of the
League of Nations, to references in compromissory clauses to States parties to
the League of Nations provides yet another answer to this particular contention.
Thus, a comparable reference to membership of the League of Nations was
examined by Judge Sir Arnold McNair in his separate opinion on the Iater-
 national Statas of South West' Africa in relation to Article 7 (2) of the Mandate
for South West Africa. Article 7 (2) provided that “if any dispute . . . should
arise between the Mandatory and another Member of the League of Nations
relating to the. .. Mandate, [it should] be submitted to the Permanent Court of
International Justice®. Judge Sir Arnold McNair, speaking in 1950, succinctly
observed: “The expression ‘Member of the League of Nations' is descriptive,
in my opinion, not conditional, and does not mean ‘so long as the League cxists
and they are Members of it”.” (I.C.J. Reports 1950, pp. 158-159.)

This was precisely the approach applied by the Court itself in 1962 in the
preliminary objections phase of the South West Africa cases brought by Ethiopia
and Liberia and the Court in 1966 found no reason to vary that approach. In
this regard, the situation was thus one in which Liberia and Ethiopia, having
been Members of the League before its dissolution, were, for the purposcs of the
jurisdictional clause, still to be regarded as “Members of the League of Nations™,
16 years after its dissolution.

France and Australia werc Members of the League of Nations at all relevant
times before 1946, when the League of Nations was dissolved. Their position
is exactly comparable (¢ the position of the other two countries considered by
this Court in the Souwth West Africa cases, and we submit the same decision
should be given. :

This analysis of the Australian reservations indicates, Mr. President, first,
that the Australian reservations have not been invoked in the proccedings and,
secondly, that each has a perfectly clear meaning excluding their application
to the present proceedings. The only legal conclusion open, it is suggested, is
that they do not affect the Court’s jurisdiction in this case.

Mr. President, summing up at this point, our position is that each of the
preconditions for the application of Article 17 of the General Act is satistied.
I have indicated the nature of the engagement or commitment that was made
by States that accepted that Article. T have referred to the words of the Court
concerning the comparable provisions in the Hispano-Belgian Treaty of 1927,
I spoke of the “seriousness of the intention to create an obligation to have re-
course to compulsory adjudication”. T have deali with the reservations to the
General Act. In doing this T have sought to cover those arguments on which the
French Government has put particular emphasis.

Certain assertions made in the French Note and Annex, that nevertheless the
General Act has lost its effectiveness and become invalid after the collapse of
the League of Nations, wilt be dealt with in a following address. It will refer to
the compelling evidence that proves that the General Act has not ceased 1o be in
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force because of the lapse of the League or because of its revision in 1949 or
because of other factors like obsolescence, desuetude or fundamental change of
circumstances. What I will do now in the remaining part of my address is to
complement and complete that argumentation by showing positively how the
Jurisprudence of the Court and the practice of States confirm the continuing
validity and effectiveness of the General Act.

I may say, Mr. President, that French official practice has made the greatest
single contribution towards demonstrating the continuing vitality of the
General Act. Indeed French practice on the point is so extensive and so sub-
stantial as to indicate that the fundamental principle of good faith and consis-
tency in treaty relations enshrined in Article 45 of the Vienna Convention on the
Law of Treaties may well be applicable. Article 45 is set forth in paragraph (87
of the Australian Memorial. It embodies the fundamental principle that a State
may not invoke a ground for invalidating, terminating, withdrawing from or
suspending the operation of a treaty if, after becoming aware of the facts, it must
by reason of its conduct be considered as huving acquiesced in the validity of the
treaty or its maintenance in force. France has again and again since 1946 as-
serted and relied upen the continuing validity of the General Act.

The Court could thus dispose of the French contention by reference to the
principle in Article 45, and I invite it to do so. Additionally, the Court, we
submit, should hold that the materials to which T am about to refer positively
show that the General Act continues to have force and vitality. Having shown
the General Act 1o have been a treaty in force between Australia and France it
should not be necessary for us, as a matter of burden of proof, to show that it
continues in force—that is to be presumed. Rather it is for France to show the
contrary, But in any case the positive evidence exists to establish its continuing
vitality.

That this is so is brought out, for example, by the proceedings in 1955 to
1957 by France against Norway in the Certain Norwegian Loans case. The signi-
ficance of these proceedings has already been dealt with at length in the oral
proceedings relating to interim measures (pp. 213-219, supra). The central point
that divides the Parties to the present proceedings is the interpretation of the
views of the Court on the submission so clearly and so frequently made by the
French Government in that case that the General Act was {ully in force, L shall
focus on that aspect after recalling briefly to the minds of the Court the argu-
ment of the Parties in that case.

The Application of the French Government was submitted on 6 July 1955,
The claimant Government referred therein, in so far as jurisdiction was con-
cerned, only to the declarations of acceptance of the compulsory jurisdiction
of the Court, expressed, on the basis of Article 36, paragraph 2, of the Statute,
by Norway and France on 15 November 1945 and 1 March 1949 respectively
(I.C.J. Pleadings, Certain Norwegian Loans, Yol. [, p. 9).

However, in the observations submitted on 31 August 1956 the French
Government, in referring to the previous rejection by Norway of any form of
arbitration on the issue, requested the Court to find that there had been a
violation by Norway of the General Act of 26 September 1928 (ibid., Vol. I,
p. 180). This position was confirmed in a Note addressed on 17 September 1956
by the French Minister of Foreign Affairs to the Norwegian Embassy in Paris
{ibid., p. 301). In the oral pleading by the Agent of the French Government at
the hearing of 15 May 1957 there again appears a reference to Article 17 of the
General Act of 26 September 1928 (¢bid., Vol. 11, p. 60),

It should be noted that, on the other hand, the Norwegian Government in
its Counter-Memorial of 20 December 1956, even though rejecting in point of
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fact the charge made against it by referring to the efforts it had made in favour
of the development of international jurisdiction, in no way denied that the
Greneral Act of 1928 was in force between the Parties. The same can be said with
regard to the oral pleading on behalf of the Norwegian Government delivered
on 21 May 1957 by Professor Bourquin (ibid., p. 123). In two instances that
distinguished lawyer referred to the General Act of 1928 with a view to pointing
out that the French Government had seemed to renounce its theory of a viola-
tion on the part of the Norwegian Government of the obligations resulting frem
that Act. But at no time did Professor Bourquin raise any doubts whatever
in connection with its being in force. The issue was very carefully gone into in
detail by Judge Basdevant, in his dissenting opinion. The terms used by that
distinguished jurist could not be more precise and are worth being recalled
in extenso. He said:

“Inthe matter of compulsory jurisdiction, France and Norway are not bound
only by the Declarations to which they subscribed on the basis of Article
36, paragraph 2, of the Statute of the Court. They are bound also by the
General Act of September 26th, 1928, to which they have both acceded.
This Act is, so far as they are concerned, one of those ‘treaties and con-
ventions in force® which establish the jurisdiction of the Court and which
are referved to in Article 36, pacagraph 1, of the Statute. For the purposes
of the application of this Act, Article 37 of the Statute has substituted the
International Court of Justice for the Permanent Court of International
Justice. This Act was mentioned in the Observations of the French Govern-
ment and was subsequently invoked explicitly at the hearing of May 14th
by the Agent of that (overnment. It was mentioned, at the hearing of May
21st, by Counsel for the Norwegian Government. At no time has any
doubt been raised as to the fact that this Act is binding as between France
and Norway. .

There is no reason o think that this General Act should not receive the
attention of the Court. At no time did it appear that the French Govern-
ment had abandoned its right to rely on it. Even if it had maintained silence
with regard to it, the Court “whose function it is to decide in accordance
with international law such disputes as are submitted to it” could not ignore
it. When it is a matter of determining its jurisdiction and, above all, of
determining the effect of an ohjection to its compulsory jurisdiction, the
principle of which has been admitted as between the Parties, the Court
must, of itseif, seek with all the means at its disposal to ascertain what is
the law.” (I.C.J. Reports 1957, p. T4.) ’

Mr. President, the dissenting opinion of this distinguished French judge thus
containg the most effective assertion one could wish of the present validity of the
General Act of 26 September 1928 and of the continuing force of the obligation
resulting therefrom on the parties to accept the compulsory jurisdiction of the
International Court of Justice in the legal disputes between them.

Need I remind the Court that Judge Basdevant was one of the most prominent
authorities on matters of international law, who not only sat as judge on the
issue of the Norwegian Loans, but was over a period of many years Chief Legal
Adviser to the Ministry of Foreign Affairs of France, and then President of the
International Court of Justice itself, from 1949 to 1952,

Now the French Annex states, at page 4! of the translation that:

LI, p. 351.
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“An examinafion of the positions adopted by international tribunals
and the conduct of States gives further reasons for concluding that the 1928
Act lacks present validity. So far as the International Court of Justice is
concerned, it had to settle this point [that is, the continuance in force of the
General Act] in the case concerning Certain Norwegian Loans.”

This statement in the French Annex is not correct. The Court did not have
to settle the point whether the 1928 Act *‘lacks present validity. It expressly
avoided reaching any such conclusion, It is necessary to recall the words of the
Judgment where the General Act is mentioned (.C.J. Reports 1957), and I refer
to the passage at page 23:

*... the Court notes in the first place that the present case has been
brought before it on the basis of Article 36, paragraph 2, of the Statute and
of the corresponding Declarations. .. made by the Parties in accordance
with Article 36, paragraph 2, of the Statute on condition of reciprocity”.

At page 11 in the opening part of the Judgment the Courtt recounted:

“The Application thus filed in the Registry on July 6th, 1955, expressly
refers to Article 36, paragraph 2, of the Statute of the Court and to the
acceptance of the compulsory jurisdiction of the International Court of
Justice by the Kingdom of Norway on November 16th, 1946, and by the
French Republic on March ist, 1949.”

It then refers to two substantive grounds for the claim against Norway. At
page 24 it goes on:

“*The French Government also referred to the Franco-Norwegian Arbi-
tration Convention of 1904 and to the General Act of Geneva of Septem-
ber 26th, 1928, to which both France and Norway are parties, as showing
that the two Governments have agreed to submit their disputes to arbitra-
tion or judicial settlement in certain circumstances which it is unnecessary
here to relate.

These engagements were referred to in the Observations and Submissions
of the French Government on the Preliminary Objections and subsequently
and more explicitly in the oral presentations of the French Agent. Neither
of these references, however, can be regarded as sufficient to justify the
view that the Application of the French Government was, so far as the
question of jurisdiction is concerned, based upon the Convention or the
General Act. If the French Government had intended to proceed upon that
basis it would expressly have so stated.

As already shown, the Application of the French Governmem is based
clearly and prec:sely on the Norwegian and French Declarations under
Article 36, paragraph 2, of the Statute. In these circumstances the Court
would not be justified in seeking a basis for its jurisdiction different from
that which the French Government itse!f set out in its Application and by
reference to which the case has been presented by both Parties to the
Court.”

At page 26 the Court quotes counsel for Norway:

‘... the Court has jurisdiction only in so far as undertakings prior to the
origin of disputes have conferred upon it the power of adjudicating on
such disputes as might arise between France and Norway.

What are these undertakings?

They are the undertakings resulting from the Declarations made by the
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two Governments on the basis of Article 36, paragraph 2, of the Statute
of the Court.

.........................................

That is the only basis on which the other Party can rely to show that its
Application falls within the limits of the jurisdictional competence of the
Court.”

Mr. President, in the light of these passages in the Court’s Judgment, the
assertion that the Court “*had to settle” the question whether the General Act
“lacks present validity” falls to the ground. The Court made it plain that it did
not have to settle the point.

Judge Badawi in his separate opinion does not discuss the General Act or
Judge Basdevant’s opinion. Judge Guerrero, in his dissenting opinion says:

“... I share the view of the Court when it recognizes that, in the present
case, the jurisdiction of the Court depends upon the Declarations made by
the Parties in accordance with Article 36, paragraph 2, of the Statute™
(ibid., p. 67).

He does not mention the General Act. Judge Read, in his comprehensive
dissenting opinion, dealt both with the merits and with jurisdiction, but did
not find it necessary to mention the General Act.

Judge Basdevant explains, at page 77, “the source of my dissent™ namely that
“the Judgment interprets the Norwegian Government's intention in a dif-
ferent way from that in which I have felt it proper to interpret it™. He adds that
it was thus not necessary for the Court to consider points with which he deals in
his dissenting opinion. He concludes:

“Having regard to the sense T attach to the Norwegian Government’s
intention in invoking the French reservation, and having regard to the
nature of the questions actually submitted to the Court, I do not think that
Norway is justified, in this case, in declining the jurisdiction of the Court
on the ground of the reservation concerning its national jurisdiction.”
(Ibid., p. 78.)

It is fair to conclude that, had the Court interpreted the intention of the
Norwegian Government as Judge Basdevant interpreted it, it would have
examined the applicability and efficacy of the General Act, and, given the great
and deserved prestige of Judge Basdevant, would have given the greatest weight
to the conclusion he had reached.

It is therefore incorrect for the French Annex to continue by saying, at II,
page 351, that:

... the applications of Australia and New Zealand against France present
a similar problem: that of the relationship between the broad acceptance
of the P.C.LJ. by the 1928 Act and the subsequent more limited acceptance
of the jurisdiction of the Internatignal Court of Justice on the basis of
Article 36, paragraph 2-—=the only differences deriving from the fact that
the General Act is formally invoked by the Applicants, but also from the
nigh-on twenty additional years that now aggravate the desuetude of the
1928 Act™.

Of “‘the only differences”, the crucial one is the intention to rely on one basis
for the Court’s jurisdiction: interpretation of the intention of the Parties,
which as Mr. Lauterpacht has shown in his analysis of Judge Anzilotti’s
opinion in Electricity Company of Sofia and Bulgaria, in the oral proceedings on
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interim measures, is a key note, just as it was the key note in Judge Basdevant’s
mind. .

The French Annex, at II, page 351, suggests that Judge Basdevant must have
put his arguments before his colleagues but that his thesis “‘does not appear even
to have merited being discussed in any of his colleagues’ separate or dissenting
opinions”. The implied disparagement of so distinguished a jurist is remarkable.
In the practice of the Court, it has not been usual for judges to comment on the
views in a separate or dissenting opinion, although this was sometimes done. In
the Ceriain Norwegian Loans case, I do not find that Judge Badawi, or Judge
Sir Hersch Lauterpacht, or Judge Guerrero, or Judge Read, in their separate or
dissenting opinions, referred to any of their collcagues’ separate views. Indeed
Sir Hersch does refer to the General Act but not in any way to express a view
about the position of Iudge Basdevant. The Resolution concerning the Internal
Judicial Practice of the Court, which was in force in 1957 when the Certain
Norwegian Loans was decided, had no provision about the exchange of separate
or dissenting opinions. This emission was met in the revisicn of 5 July 1968,
in Article 7 of the Resclution, which requires separate and dissenting opinions
to be made available to the Court. In the Barcelona Traction case {1970} it will
be seen that some of the individual opinions do refer to the opinions of other
judges in the same case.

Summing up, Judge Basdevant's judgment must therefore be regarded as a
distinct and vndisturbed judicial autherity on the subject.

T turn now to the evidence that exists of the continuing vitality of the General
Act, to be found in the practice of States. Almost all this practice belongs to the
period after the demise of the League of Nations in 1946. Tt is intercsting to re-
flect on that fact, 1t means that the incontrovertible evidence provided by this
practice negates, in the clearest way, the attitude taken in the French Annex
that, in some way or another, the General Act lapsed with the League of Nations.

The main instances of State practice may be itemized as follows:

Firstly, I refer to the Settlement Agreement of 17 November 1946 between
France and Thailand. The League of Nations was wound up on 18 April 1946,
Article 3 of the Agreement is set forth as page 293, supra, of the Memorial. Not
only does the Article speak of the General Act as if it was then in force, but it
seems highly unlikely that the parties wonld have incorperated such a reference
to a treaty which either of them censidered to be no longer in force,

Secondly, I refer the Court to the Special Conciliation Committee constituted
by France and Thailand, pursuant to Article 3, which actually sat in-Washing-
ton in May and June 1947, The meeting is referred to in paragraph 230 of the
Memorial, which sets forth the statement made by the Commission that “in
accordance with Article 10 of the General Act of Geneva, it was decided that
the Commission would not be public”. T would stress that it was a French-
Thai Commission and that the French Government was represented by senior
French diplomats. It is not really credible that these experienced diplomats
would have invoked the General Act in 1947 in those terms if their Government
considered that the Act was a dcad-letter because of the lapse of the League of
Nations or desuetude.

Thirdly, I mention the several references that were made to the 1928 General
Act during the drafting of the European Convention for the Pacific Settlement
of International Disputes. They are summarized in paragraphs 221 1o 225 of the
Memeorial. Thus, a representative of Denmark, Mr. Lannung, specifically
referred in the course of debates to the General Act as being in force for 20
States. His statement, made in 1955, in the context of expert juridical discussion
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of instruments relating to peaceful settlement, constitutes clear evidence of the
continuing vitality of the General Act.

Fourthly, Lcite the repeated submissions by the French Government invoking
the General Act as a treaty in force in the course of the proceedings in the Cer-
tain Norwegian Loans case, The proceedings occupied the years 1955 to 1957,
I have already referred to those submissions, and I shall not discuss them at this
point, except to say that in their context they provide most powerful and un-
contradicted testimony that the General Act continued in force.

Fifthly, I cite the attitude of the States involved in the Temple of Presh
Vittear case {paras, 227-232 of the Memorial). These indicate that Cambodia
and Thailand, in 1959 to 1961, considered the General Act as in force. When the
application of the General Act was opposed by Thailand it was only on the
assumption that neither Cambodia nor Thailand was a party to it. There was
not even the slightest suggestion that the General Act may have fallen into
desuetude. Counsel for Cambodia was Professor Reuter, at present a distin-
guished member of the International Law Commission. Professor Reuter has
appeared as counsel and even Deputy-Agent for the Government of France on
a number of occasions. He is on record (Memorial, p. 299, supra, para. 242) as
stating categorically that the General Act is “in force™.

Sixthly, T cite the reliance that was placed on the General Act being in force
in 1964 when the attitude of the French Government was being explained in the
French National Assembly as to why it did not envisage becoming a party to
the European Convention on Pacific Settlement. The Foreign Minister referred
to certain obligations by which France was already bound—*liée”. The
references included a reference to the 1928 General Act revised in 1949. The
reference to the revision can only have been descriptive since France is not a party
to the revising instrument. The thrust of the statement is clear: France is al-
ready bound by the 1928 General Act. To suggest any other meaning is tant-
amount to suggesting that the Foreign Minister was deliberately misleading the
French Parliament. The details are set forth in paragraph 233 of the Memorial.

Seventhly, I cite the evidence provided by the treaty compilations and treaty
lists relating to the countries that became parties to the General Act and re-
ferred to in paragraphs 235 and 236 of the Australian Memorial. Two proposi-
tions emerge. One is that a number of official, semi-official and unofficial
treaty lists show the General Act as still being in force. To illustrate these, it may
be sufficient to mention only Dr. Rollet’s 1971 list of French multilateral trea-
ties, which lists Australia and France as parties, and the Treaty List published
by the Swedish Ministry of Foreign Affairs in 1969. The second proposition is
that no treaty list which has been examined states or implies that the General Act
has been terminated. The omission of the General Act from a few of the treaty
lists is perfectly consistent with the non-exhaustive character of those lists.

Eighthly, 1 would like to cite two instances of State practice, one relating to a
time shortly before the revision of the General Act in 1949 and the other to a
time shortly before the institution of the present proceedings. The 1951 volume
of the Official Bulletin of the United States Department of State contains notes
on the compulsory jurisdiction of this Court and refers at some length to the
Revised General Act. What is significant for present purposes is the following
note which appears at page 668: “The General Act of September 26, 1928,
remains in force, the current 5-year period beginning August 16, 1349 So
much for the United States view on the matter. The Netherlands has, as recently
as 1971, made an unequivocal statement that the 1928 General Act continues in
force, in the very context of consideration by it of the Revised General Act.
In a memorandum dated 3 March 1971 from the Netherlands Foreign Minister

]
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to the Second Chamber of the States General describing the Revised General
Act and explaining the reasons of the Government of the Netherlands for
seeking the Parliament’s consent to ratify it, the General Act is spoken of as
“still in force for 22 States including the Kingdom”. It might be an appropriate
peint, Mr. President, to refer also to the annual articles called *Notes of Legal
Questions Concerning the United Nations™ contributed by Professor Yuen-
Liang to the American Journal of International Law at the time when he was
Director, Division for the Development and Codification of International Law,
at the United Nations Secretariat, He was later Secretary to the International
Law Commission and he is a member of the Institut de droit international.
In tis contribution to Volume 42 of the dmerican Journal of Iternational Law
he describes the initial moves for the revision of the General Act. In note 40
on pape 897 he says: “this General Act is now binding upon twenty-two
States”. In the 1949 volume, No. 43, at page 706 and the following pages, he
refers to the rights of the parties under the General Act as being left intact.

Ninthly, T cite the highly qualified publicists confirming the continuing exis-
tence of the General Act referred to in paragraphs 240-238 of the Memorial,

Summing up on this part of our argument, Mr, President, the jurisprudence
of this Court, the practice of States and the opinions of authors confirm in the
most convinging manner the continuing validity and effectiveness of the General
Act, It is perhaps the very strength of that case that explains the rather strained
character of the arguments sct forth in the French Note and French Annex to
support the contention that the General Act has lapsed and also the extreme
.-vagueness of some of those contentions if they are to be considered as legal
arguments. It is to some of these contentions that 1 would like now to turn.

Thus the French Annex places great empbhasis on the parallelism which it
alleges existed between reservations which countries inserted in their accessions
to the General Act and their respective declarations under Article 36 of the
Statute of the Permanent Court of International Justice. It also alleges that, in
relation to countries which acceded to the Revised General Act, this parallelism
between their accessions to that Act and their declarations under the Statute
of the present Court stands unbelied,

It is really very difficult to know what to make of such an argument. There is
no legal duty upon States to maintain parallelism in this area and it couid in
fact be inconvenient for States to do so. An instance that may be cited concerns
the Australian accession to the optional protocol of signature concerning the
compulsory settlement of disputes arising under the 1958 Conventions on the
Law of the Sea. There are no reservations to the Australian accession, which was
lodged in 1963. However, the Australian declaration under Article 36 (2) of
the Statute of this Court lodged in 1954 and still in force contained a number of
reservations, including one specifically relating to law of the sea matters.

What is the argument that is being put here? Analysed in legal terms, it scems
to be that the continuance of the treaty obligations solemnly undertaken by
Australia and France in 1931 in relation to the General Act depend upon the
vague and uncertain test of whether or not, generally speaking, parties to the
General Act maintain parallelism with their declarations under Article 36 (2)
of the Statute even though it is not their legal duty to do so. We submit that such
a proposition is manifestly erronecus. Moreover, the argument made elsewhere
by the Government of France that the reservations under Article 36 (2) override
reservations made to similar instruments would, if it is correct, make it
unnecessary to maintain such parallelism between separate declarations, This
contradictory approach is not acceptable, especially when it is a matter of
assessing the significance of the conduct of States in the light of whether the
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proposition that parallelism must exist, or the contrary proposition that paral-
lelism need not exist, corrcctly states the legal posmon

The truth of the matter is, Mr. President, that it is difficult to avoid the con-
clusion that the argument contained in the French Annex on this point is simply
another way of putting the French position on desuetude or obsolescence of the
General Act. This was dealt with in the Memorial. This argument must, we
submit, be rejected for the reasons stated in the Memorial, which Professor
O’Connell will elaborate in his address.

It may nevertheless be of some interest to the Court to consider the extent
to which the alleged parallelism referred to in the French Annex in fact existed.
This is done in paragraphs 263 to 277 of the Australian Memorial. The analysis
clearly indicates the inaccuracy of the French Government’s assertion that when
the General Act was manifestly in force States took care to maintain an identity
between their accessions to the General Act and their declarations under Article
36 and that a similar position has applied in relation to the Revised General Act
where countrics party to it have also filed declarations under the optional clause.
The lack of parallelism is even more pronounced when one takes into account
the differing dates of termination or possible termination of the respective
declarations under Article 36 and accessions to the General Act and where
relevant the Revised General Act.

Another matter dealt with in the French Annex to which T wish to refer at
this stage is the argument that—and I quote from the Registry’s translation—
“Australia’s most recent action with reference to that Act amounted to a patent
violation of it”. The conclusion sought to be drawn is that the General Act is
therefore inapplicable in relations between France and Australia even if it has
not lost all validity.

The Government of Australia is unable to accept either the accuracy or the
validity of either of these points.

The reference made by the French Annex is of course to the Australian Prime
Minister’s telegram of 7 September 1939 to the Secretary-General of the League
of Nations, set forth in Annex 1 of the Memorial. In that telegram, the Prime
Minister made what was obviously a refercnce to the Second World War and
notified the Secretary-General that Australia would not regard its accession to
the General Act as covering or relating to any dispute arising out of the events
occurring during “the present crisis™. It is clear from this that Australia was
making a statement as to its intention with regard to disputes arising out of that
war. France and a number of other countries had already lodged similar com-
munications which also indicated the disputes which were to be reserved from
their accessions to the Act.

Two comments may fairly be made on the Australian instrument. One was
that it was not lodged within six months before the expiry of the then current
period of the General Act that terminated on 15 August 1939, It therefore could
not take effect on that date. The second comment is that the language of the
communication was perhaps imprecise. What was obviously mainly in mind
was disputes arising out of the events connected with the Second World War.

The French Annex refers to certain so-called protests lodged against the
Australian communication of 1939. The actual documents in question are
conveniently referred to at pages 191 and 219 of the United States Department
of State Bullerin, 1940. The Secretary-General of the League of Nations stated
in a circular letter dated 17 January 1940 that the Minister for Foreign Affairs
of Sweden had informed him that, while taking note of the Australian Govern-
ment’s communication, the Swedish Government felt obliged to make reserva-
tions as to the legal effect of the telegram, more particularly as regards disputes
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not connected with the war. The Norwegian notification is referred to on page
219. It is similar in effect. It will be noted that the notifications are not protests,
as the French Annex suggests, but rather the countries concerned were re-
serving their position on the legal effect. Secondly and most importantly, it is
clear that the point they had in mind was certainly not that Australia had
broken its links under the General Act, but rather the opposite. Their point
appeared to be that the links continued possibly without any diminution by
reason of the 1939 declarations, or at least diminished only in relation to dis-
putes actually connected with the war. The reservations expressed by Sweden
and Norway were not referred to, I should add, in the 1944 League of Nations
list of treaties contained in the Official Journal, Special Supplement No. 193.

Mr. President, in these circumstances, even if the Australian action could be
regarded as a departure from the procedural requirements of the General Act,
what conceivable relevance can that have today? The so-called breach was
manifestly not intended to terminate Australia’s relationship under the General
Act and it did not do so. Did it adversely affect the rights of France under the
General Act? There is no suggestion that it did, and if France now belatedly
chooses to say that her rights in relation to the Australian actions during the
Second World War were injured by what happened in 1939, it is now completely
out of time.

Our submission is that there is no substance in the French argument, and
nothing that can justify the Court deciding otherwise than that the General
Act is of continuing force and validity and that France and Australia were
parties to it at the date of the institution of these proceedings.

Mr. President, after 1 have concluded my address, Professor O’Connell will
develop the argument that the General Act has not ceased to be in force by
reason of its relationship with the League of Nations system or by reason of the
revision of the General Act in 1949, He will also submit that there is no basis at
all for saying that the General Act has been terminated by desuetude or obsoles-
cence or because of any fundamental change of circumstances.

Mr. Lauterpacht will follow Professor O'Connell and will address the Court
on the link of compulsory jurisdiction between Australia and France under
Article 36 (2) of the Statute of the Court, Mr. Lauterpacht will also deal with
the two separate and distinct sources of access to the Court: under the General
Act via Article 36 (1) of the Statute on the one hand and under Article 36 (2) on
the other. He will show that the reservation under Article 36 (2) relied upon by
the French Government has no bearing at all on the jurisdiction pursuant to
Article 36 (1).

Solicitor-General Byers will be dealing with the question of admissibility and
he will be referring in that connection to the position and task of the Govern-
ment of Australia on this matter. For the convenience of the Court and es-
pecially in view of the fact that reasons of State may make it impossible for me
to be present when that issue is being dealt with, [ would, at this stage, briefly
summarise those submissions.

It is the submission of the Government of Australia that the issue of admis-
sibility is limited to the question of Australia’s legal interest in its claims, and
that such an interest exists in each branch of its claims. In my submission to the
Court on 21 May last year I presented a summary of the position in relation
to fall-out over Australia from nuclear explosions conducted by France in the
atmosphere at Mururoa Atoll. I recall for the Court the basic issues which
were identified.

It was pointed out that natural conditions result in the transfer of radio-active
debris from those explosions to the Australian air space and in their deposition
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on Australian territory. Attention was drawn to the incontrovertible fact that
the presence of that radio-active debris constitutes an uncontrolled source of
ionising radiation and results in members of the Australian population incurring
an additional exposure to such radiation and that this extends to every member
of the Australian population, every man, every woman and every child.

The Australian Government asserted that exposure to ionising radiation,
however small, is harmful. The submissions drew attention to an established
principle that there should be no exposure to ionising radiation from artificial
sources without a compensating benefit. We asserted that it is for each country
itself to decide the levels of artificial ionising radiation to which its people are
to be subjected and to balance the risks involved against any compensating
benefits.

I do not suggest that the Court is presently concerned in detail with each of
these aspects. Nevertheless it is relevant to bring to the attention of the Court
that there is no new compelling scientific evidence which points to a need for
the Australian Government to qualify its previous presentation save to say that
documents we have submitted to the Court in relation to the 1973 French
tests show that radio-active fall-out from those tests further contaminated the
Australian air space and was deposited on Australian territory.

The Court adjourned from 1 p.m. to 3 p.m.

Mr. President and Members of the Court, in his address the Solicitor-General
will elaborate on the matters to which T have made reference. His elaboration
will not be made in full scientific details but will be confined at this stage of the
case to demonstrating that the argument proceeds from the fact that radio-active
debris from French nuclear tests in the atmosphere invades Australian air
space, is deposited on Australian territory and is harmful to the Australian
population and to the Australian environment. The argument will be advanced
that intrusion of radio-active debris from French nuclear tests is an infringement
of Australian sovereignty in at least two aspects.

One aspect is the territorial aspect. The other is the decisional aspect of
sovereignty, that is to say, that characteristic which the possession of sovereignty
necessarily confers upon the sovereign—the right to say for itself what decisions
will be made by it and, in particular, the extent to which, if at all, its population
will be exposed to the risk of damage.

The argument will proceed, first of all, by suggesting that these territorial and
decisional aspects of sovereignty are rights which international law recognizes
and which it protects as legal rights by way of imposing upon each other
sovereign an obligation to respect the sovereign rights of all others.

The matter will then be looked at independently and upon the basis that one
possible view is that Australia’s international legal rights may flow from the
incorporation into international law of the maxim that each sovereign must so
use its own territory as not to inflict damage to the rights of others. It will be
submitted that on that basis and assuming that by damage is meant a positive
harm, that in this case that requirement would also be met by a consideration
of the nature of the deposit and the physical consequences that it may inflict
on the Australian population and environment as well as the undoubted fact
that the deposit and its probable repetition have subjected the Australian popu-
lation to considerable mental distress.

There is, of course, the further fact that the carrying on of the tests has re-
quired that Australia should set up and maintain a substantial and effective
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monitoring system by which the amount of that deposit may be ascertained so
that the population may be protected.

Lastly on this aspect, it will be submitted that if either of the preceding views
is incorrect the conduct of the tests by France so as to lead to deposit on Aus-
tralian soil, air space and environment generally, amounts to an abuse by
France of its rights and therefore imposes upon it international responsibility.

It will be next submitted that Australia possesses a legal interest in pro-
pounding the assertion that the conduct by France of atmospheric tests con-
flicts with a prohibition of contemporary customary international law out-
lawing atmospheric tests by any country.

Australia’s legal interest in maintaining that claim will be supported by argu-
ments that the prohibition, the existence of which for present purposes must be
assumed, is one erga omnes, that is to say one owed to cach State in the world.
For that reason Australia possesses the necessary requisite interest even if she
had not sustained any damage.

It will further be contended and alternatively that the fact that Australia has
sustained damage in the manner outlined, that is to say, to its population, to its
environment, both territorial and marine, confers upon it a special interest
which enables it to contend against France that its breach of the prohibition is
one for which it is at Australia’s suit legally responsible.

The third claim is that the conduct by France of nuclear tests in the South
Pacific coupled with the closures of the seas necessarily involved is a breach
by it of the freedom of the high seas.

It will further be submitted that the contamination of the high seas from
radio-active fall-out with its consequent contamination of marine life amounts
to an interference with that right of fishing which Australia possesses whether
exercised or not.

[ will not deal in any greater detail with the questions of admissibility. The
Solicitor-General's address will deal with this aspect of the case at some
length.

Coming as I now do towards the close of my speech, the Court will not be
surprised if I emphasize the great importance which the Government of Aus-
tralia attaches to the present case. 1 do not need to stress the fact that any
episode which introduces strain into the amicable relations of long standing
which exist between Australia and France is a matter for regret. Our common
interests are great and it is to be hoped that their advancement will not for any
significant period be adversely affected by the present dispute or these pro-
ceedings. At the same time it must be recognized that these are proceedings to
which there was no alternative once the French Government had declined, as it
did in the early months of 1973, to terminate atmospheric nuclear testing.

Over the last 20 years there has been a fundamental change in world attitudes
to nuclear testing. There has been a growing realization of the dangers of un-
restrained development and possession of nuclear weapons and there has been
too a marked advance in the understanding of the hazards associated with
activities involving ionizing radiation. Attitudes of acquiescence and tolerance
which may have been acceptable two decades ago cannot today form part of the
approach of any politically mature and aware State. And all this had led very
directly to the display of concern shown by the Australian Government and its
people for the protection of their well-being or, to put it in legal terms, for the
protection of Australia’s exclusive sovereign rights over her territory and her
shared rights in the use and resources of the oceans as well as the fulfilment of
her obligations as a member of the international community. If any explanations
of the motivation of the Australian Government in bringing these proceedings
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could be called for, these words I have just spoken will I hope suffice to indicate
some of the principal considerations in our minds.

I may also recall the resolution adopted by the Institut de droit international
in 1959 that recourse to the Tnternational Court of Justice can never be regarded
as an unfriendly act towards the respondent State. But now that this action has
been commenced—and that for reasons, as I must reiterate, of cogent concern
and impelling conviction—there are placed before this Court legal issues of
great moment. When the Australian Government supports its invocation of the
General Act as a basis for the Court’s jurisdiction in this case, the Court is
confronted by a fundamental problem of the security and continuity of treaty
obligations. I T may respectfully say so, it is difficult to see how the Court will
be able to subscribe to the dactrines suggested in the French Note and Annex
without acknowledging the role in international law of erosive forces of the
most perilous portent. The same comment can equally be made regarding the
suggestion in the French Annex that a reservation to a declaration made under
Article 36 (2) of the Statute can override the obligations assumed under Article
36 (1) in the form of the General Act.

And when it comes to questions of admissibility, any denial of the legal in-
terest of a State in the protection of its territorial sovereignty and the safe-
guarding of the welfare of its nationals would run counter to fundamental con-
cepts of international law often reaffirmed in recent years in resolutions of the
General Assembly and other international organs.

In saying this, it is true that T rely on well-established and traditional law.
This does not weaken the force of the contentions—if anything, it makes them
stronger. Yet, at the same time, it would be wrong to disregard the fact that
alongside al! this there exists the opportunity for the Court to-proclaim in
emphatic terms the directions in which major aspects of the law shal! evolve.
While my colleagues will develop the case for Australia in terms which, I
- suggest, reflect the certainties of existing law, it may be asked whether it is right
that this casc should be conceived of largely in terms of analogues with mu-
nicipal law. Is the assertion of what, after all, are the general rights of humanity,
of which Australia is a part, always to be thought of in terms such as receiving
pecuniary compensation for immediately identifiable damage? Is there not room
for recognition of the fact that the community to which we all belong has both
an immediate and a long-term interest in the identification and prohibition of
conduct which cumulatively, over a period of years, is harmful, not only to our
generation but harmful to our children and our children’s children, if any?

Mr. President, to suggest, as [ have already said, that this case involves ques-
tions of a moral order far transcending the entitlement to fisheries, the transit
rights of aircraft, access to continental shelves—ta mention only some of the
problems recently before the Court—is in no way to lessen the importance in
terms of existing law of the arguments which will bc put to you.

It is my earnest hope that my colleagues and 1 will succeed In our endeavours
to assist you in reaching what my Government believes to be a fully justified
legal conclusion that I now anticipate, in general terms, the submission which,
in due course, will be more formally put to you: that this Court has jurisdiction
in the present case and that the claim made by Austratia is fully admissible.

I thank the Court for its patient and courteous hearing.
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ARGUMENT OF PROFESSOR O’CONNELL

COUNSEL FOR THE GOVERWNMENT OF AUSTRALTA

Professor O*CONNELL: Mr. President and Members of the Court. As my
learned leader the Attorney-General has indicated, it is my task, and a task
which I am honoured to be asked to undertake, to assist the Court in its de-
liberations upon the General Act for Pacific Settlement of International Disputes
of 26 September 1928, as a basis for the Court’s jurisdiction in this case.

The Attorney-General has shown that the General Act is a treaty which came
into force between Australia and France and had not, as at the date of the
commencement of these proceedings, ceased to be.in force between them as a
result of either party utilizing the termination procedure laid down in that in-
strument. These facts being established, nothing mere really needs to be said by
the Applicant in this case. The normal procedure would be for the respondent
State, if it wished to show that the General Act has ceased to be in force between
these two Parties, to adduce sufficient reasons for so concluding; reasons of law
coupled with facts relevant to the operation of the law.

The burden of proof would obviously rest upon the party making such an
allegation, since the Applicant, having shown that the General Act came into
force between the Parties, and has not been terminated infer se by virtue of the
utilization of its machinery, would be entitled to rely upon the presumption
that the treaty remains in force between the Parties—a presumption enshrined
in the most primordial of all the rubrics of treaty law, pacta sunt servanda.

Although it is true, as envisaged in Article 53 of the Court’s Statute, that this
is a case in which one of the Parties does not appear before the Court, France
has not failed to defend its case, however weakly or irregularly. Tt has sought the
best of all possible worlds by relying on the Court's duty under Article 53 to
satisfy itself that Australia’s case is well founded while, at the same time, drop-
ping in the post, as it were, a list of the points which it might have made had it
set out to meet the burden of proof in the hope that these will be taken up by
the Court as reasons for finding that the case is i1l founded.

So, Mr. President, we are confronted with the situation where the Party upon
whom the burden of proof obvicusly rests fails to appear but nonetheless
advances the contention, irregularly and fleetingly made, that the Court lacks
even the competence to go into the guestion because the General Act is a
chimera, haunting only the debris of the history of international law—an
extraordinary contention indeed, to make to a court invested with the juris-
diction to determine its own jurisdiction, and an extraordinary way of going
about it.

What attitude is the applicant State going to take towards this oblique
defence put up by the Respondent? In strict law 1 submit that the proper
attitude would be to insist upon the presumption I have above referred to and
upon the duty of the Respondent, if it is to disturb that presumption, of coming
along to the Court and proving what it sets out to establish,

But such an attitude, authentic though it be, would perhaps not do much to
assist the Court, and it is because of my duty as counsel before the Court that [
propose to show how insubstantial is the Respondent’s case, reminding the
Court at every point of the argument that what T am saying is not by way of
rebuttal of arguments of the Party upon whom the burden of proof rests, and is
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undischarged. That Party’s arguments have not been treated in any relevant way.

So, I turn to the fundamental question: how can it be said that the General Act,
which for so long undoubtedly possessed the vitality of a treaty, has now become
evanescent; a spectre enjoying only literary immortality? The French case is put
in generalities and it requires some clarification. If one isolated the apparent
elements of it, it would seem to be reducible to four propositions:

1. the General Act was intended by its promoters to last only so long as the
League of Nations lasted;

2. the General Act, if not so intended, nonetheless could have lasted only so
long as the League of Nations lasted because its machinery altogether broke
down with the demise of the League;

3. the General Act, even if its machinery remained workable after the demise
of the League, has, in the course of time,—to pursue a mechanical meta-
phor—seized-up, because the parties have intended to forget about it and
never again to use it—the word ‘“‘desuetude” is used;

4. the General Act is a total anachronism, relegated to an ideological rubbish
dump along with other bric-a-brac of the 1920s and hence unworthy to
establish the jurisdiction of the Court.

What the Government of France is really asking this Court to do is to find
that contemporary international law has rules whereby treaties can wane to the
point of extinction without any formal indications of termination. It would be
anomalous, indeed, if one were to examine this contention without reference to
the Vienna Convention on the Law of Treaties. As this Court said in the Namibia
case:

“The rules laid down by the Vienna Convention... concerning the
termination of a treaty relationship on account of breach... may in many
respects be considered as a codification of existing customary law on the
subject.” (I.C.J. Reports 1971, p. 47.)

The Vienna Convention, to which Australia is a party and France is not, may
not be in itself a treaty commitment between the Parties, and even if it were it
would not, of itself, technically resolve the case of the General Act. But it is
evident from the travaux préparatoires that the intention behind the draftsman-
ship of Part V of the Vienna Convention was to tighten up the rules for termi-
nation of treaties so that escape from any treaty would only be possible by
orderly and clearly defined means. The presumption of the validity and con-
tinuance in force of treaties underlies this whole Part and is, indeed, expressed
in Article 42.

If one thing is abundantly clear about this draftsmanship it is that an inten-
tion to determine or withdraw from a treaty must be expressed in objective and
appropriate measures, and cannot be effective if only cossetted in the secret
labyrinths of any particular foreign ministry. Evident too is the intention to
insist upon good faith and proper observance.

So that, even if the Vienna Convention is not, in the strictly technical sense,
the governing text in this case, nonetheless it enshrines, 1 submit, the current
opinio juris on treaty termination, and it is inconceivable that the rules for treaty
termination could now become elastic when the clear intention of the com-
munity of pations is that they should be taut. This Court has, in fact, endorsed
this in the Fisheries Jurisdiction case when it refused to go outside the Vienna
rules on change of circumstances as a ground of termination. I refer to /.C.J.
Reports 1973 at pages 16 ff. Nothing in the Vienna Convention allows for the
notion that any treaty can just be shunted away on to a siding and left derelict,
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and that it should become inoperative simply because people have forgotten
that it is there.

Against this essential background of fairly rigid and well-established law,
Mr. President, I turn now to examine in turn these four French reasons for
supposing that the General Act has lost its validity.

My first major submission in answer to the first of these four reasons I
state as follows. Firstly, the intentions of the parties to the General Actand the
drafting history show the mutual independence of the General Act and the
Covenant of the League of Nations.

The first French argument T have identified, it will be recalled, is that the
parties in 1928, when they adopted the text of the General Act, intended that it
should not outlive the League of Nations. The history of the matter belies this
view. The British delegate in the First Committee at the time of the drafting of
the General Act, Sir Cecil Hurst, in fact criticized the suggestion that it should
be an integral part of the structure of the League on the ground that it was
intended to provide for peaceful settlement on a global basis, whereas the
League was not accepted, he said, by a good many States. (Records of the Ninth
Ordinary Session of the Assembly, Minutes of the First Committee, p. 68.)

The Rapporteur, Mr. Politis, reassured delegates that the authors of the
General Act did not have any intention of considering the General Act as a
constitutional document, a sort of annex to the Covenant. He said that “its
adoption would simply signify that the League of Nations would think well of
any States which, being willing to accept collective engagements, should adhere
to the Act” (p. 69 of the Minutes of the First Committee).

Mr. Rolin, who was the Belgian delegate, quieting the fears of Sir Cecil Hurst,
pointed out that arbitration and conciliation had a much longer history than the
League, and were not procedures peculiar to it. They were, he said, ““concurrent
with, but not competing against, the League of Nations, for they aimed at the
same objects”. As to the jurisdiction of the Permanent Court contained in
Article 17 of the General Act, he, Mr. Rolin, pointed out that that Court was
only in a partial sense an organ of the League of Nations, open to States not
members of the League, and the same was true of arbitration. He said, and this
is most significant for the present case:

*The intervention of the Council of the League was not implied as a
matter of necessity in the General Act: the latter had been regarded as being
of use in connection with the general work of the League, but it had no
constitutional or administrative relation with it. No constitutional or
administrative relation with it.”” (Minutes of the First Committee, p. 71.)

The resolution adopted by the Assembly of the League opening the General
Act for accession in fact declared that the undertakings in the General Act were
not to be held to restrict the duty of the League to take at any time whatever
action was necessary to safeguard peace. This was the resolution adopted on
26 September 1928, which is set forth in the Records of the Ninth Ordinary
Session of the Assembly, Nineteenth Meeting, at page 182. To put beyond any
doubt whatever this rather obvious preservation of the over-riding but distinct
competence of the Council of the League, some parties in fact made a reserva-
tion on the point in their acceptances of the General Act, Australia and France
among them.

The intention to open the General Act to adherence on the part of non-
members of the League, given expression in the draftsmanship of Article 43,
also makes it clear that the General Act was not integrated in the League, but
was a parallel device. The final sentence of Article 17 was added in preference
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to that which was found in the equivalent provisions in the Locarno treaties,
which referred to Article 13 of the Covenent; and additional changes were made
in the drafting of the General Act to take account of the possibility that parties
thereto might not be members of the League.

All this, Mr. President, makes it abundantly plain that the intenticn of the
draftsmen of the General Act was that it should be independent of the League,
although, obviously, taking advantage of the League’s organizational concern
with pacific settlement. It could not, therefore, have lapsed in 1946 merely.
because, in its inception, it was promoted within the organs of the League. On
the contrary, since it had as its purpose to create obligations which were over
and above the obligations of Members of the League and to extend the machin-
ery of pacific settlement to States which stayed outside the League, there is
sufficient reason why it did not lapse,

No more striking affirmation of the mutual independence of the General Act
and the Covenant of the League of Nations exists than the history of France’s
own adherence to the General Act. When the question of France's ratification
of the General Act was referred to the French Parliament the latter’s Commission
des Affaires étrangéres made a most detailed and thorough examination of the
General Act in the context of the whole history of postwar efforts of pacific
settlernent, T believe a copy of this has been deposited with the Registrar,

Article 36 of the Statute of the Permanent Court was discussed, as also the
Geneva Protocol of 1924, The General Act was described as the culmination of
the movement towards pacific settlement.

“L’adhésion & l"acte général est la chose essentielle, parce qu'eile cons-
titue I'affirmaticn intégrale d’une pelitique pacifique sans arriére-pensée.””’
(Journal officiel, doc. pari., Chambre, 1930, p. 194.)

And always the contrast is made between the General Act and the Covenant of
the League: for example, the Report says:

“Alors que, dans le systéme congu par les fondateurs de la Société des
Nations, Paction du conseil, telle qu'elle est prévue par article 15, cons-
titue un mode normal de réglement des différends au méme titre que la
procédure d’arbitrage, 'acte géneéral, au contraire, ignore complétement
le conseil de la Société des Nations.” (Journal officiel, doc. parl., Chambre,
1929, p. 407.)

The General Act was no more connected with the League of Nations because
it was promoted within it than a host of other treaties, which are referred to in
Anmex 1V and paragraph 113 of the Australian Memorial, and which did not
lapse in 1946. The General Act could only have been brought down then if a
large part of the structure of international treaty relationships collapsed with the
demise of the League. Yct, manifestly, this did not occur.

I now turn, Mr. President, to my second major submission, which is that the
demise of the machinery of the League of Nations used by the General Act had
no effect upon the vitality of the General Act.

So, Mr. President, we are lcd to the second of the arguments that the General
Act has lapsed, namely that it has broken down because it has been deprived
of the operational devices of the League of Nations.

The question herc is not whether the General Act was so organizationally
integrated in the League as to have been coincidental in time therewith, but
whether the use made in the General Act of the machinery of the League
rendered its existence intrinsically dependent upon the continuing avaitability
of that machinery.
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Now, of course, the machinery which the General Act made use of dis-
appeared in 1946, and certainly in some ways the operation of the General Act
was impaired. Otherwise no one would have thought it worthwhile to promote
. the revision of the General Act in 1949, But until France alleged in this case
that the General Act failed because of its references to the League of Nations,
no one had scrutinized closely what the exact effect might have been of the with-
drawal of the machinery of the League upon procedures for peaceful settlement
which a party to the General Act might be contemplating using.

Mr. President, it is not sufficient for judicial purposes to deal with this
question of machinery in generalities or to be content with mere suppositions.
One must get down to it article by article and ask oneself the question, has the
General Act become unworkable so far as procedure such-and-such is concerned,
because a party can no longer invoke certain modalities? Even if the answer
were that some procedures had become unworkable, that would still not be the
end of the matter because the primary aims of the General Act might still be
found capable of achievement. But the fact is that the failure of the League”
machinery is not significant.

Here, Mr. President, I must confess to finding myself surprised that I am al-
most the only writer to have even drawn attention to the fact that a question
might be raised respecting the status of the General Act, by which I meant the
continuing availability to parties of all of the procedures which it embodies.
Practically every other writer—and in the Australian Memorial 16 writers are
cited to this effect, including five leading French authorities and all of the authors
of specialized works on arbitration and peaceful settlement—without question
either states or assumes that the General Act functions.

When one examines closely the Articles of the General Act which make
reference to the League of Nations one finds that the questions raised as to the
effective functioning of the treaty by reason of the disappearance of the League
are not substantial, The fact is that the references to the machinery of the
League of Nations furn out on investigation to be either highly ancillary pro-
visions, or alternatives to other procedures, or that other alternatives have
become readily available. Let us look briefly at these references.

May [ mention that for convenience copies of the English and French texts
of the General Act have been lodged with the Registrar, and I invite Members
of the Court to follow me through the relevant Articles.

May I invite Members of the Court ta turn first of all to Article 6 of the
General Act. This concerns machinery for the parties to request the Acting
President of the Counci! of the League to choose conciliation commissioners.
This is only an alternative to other ways of selecting them, and the Article
indeed provides for the very case where the parties cannot make this request.
There are, in fact, altogether five methods of appointment of conciliators, of
which the methed involving the League is but one, Qbviously neither the obliga-
tion of congiliation nor the procedures aflected by it are affected merely because
this one possible avenue of appointment of conciliators has ceased to be avail-
able.

Then if we may turn to Article 9, we find this providing that the congciliation
commission shall meet at the seat of the League, or at a place chosen by the
President of the Commission. Obviously the fact that there is no longer a seat
of the League is immaterial to the setting up of a conciliation commission,
since it is for its President to choose the seat. The Commission could also, under
Article 9, seek the assistance of the League. It was not required to do se, and it
can still function without any disability in the absence of facilities it might have
sought from the League.




ARGUMENT OF PROFESSOR O'CONNELL 417

In the Australian Memorial it is pointed out that the three parts of the General
Act are really autonomous, and that the above two Articles are the only ones in
Chapter 1 referring to the League, and that there are no references to the League
in Chapter 2, which is the Chapter relied upon in this case. The problem raised
by the disappearance of the Permanent Court is the only one in this Chapter,
and it is resolved for States parties to the Statute of this Court by Article 37
thereof.

So much then for the connection between the General Act and the League in
the first two parts, What of the third Chapter, which deals with arbitration?
Article 23, paragraph 3, makes reference to the Permanent Court in connection
with the appointment of members of the Arbitral Tribunal, but this is a matter
of last recourse. First, the parties to a dispute must fail {0 agree upon the com-
position of the Arbitral Tribunal in the manner envisaged in Article 22. Then
they must fail to agree on the nomination of a third Power—an umpire in effect—
to make the necessary appointment. Then the different Powers designated by
each party raust fuil to act in concert to appoint the members of the Arbitral
Tribunal. Only in the relatively unlikely stituation where all of these methods
of appointment have failed does the Permanent Court enter into the matter at ail.

Even then, I submit, would not the guestion of the officers of the Permanent
Court acting in this way as umpires be a “matter” within the meaning of
Article 37 of the Statute of this Court? The travaux préparatoires of Article 37
in fact reveal the intention that powers conferred upon the President of the Court
would be a “miatter” in this sense. T quote from the San Francisco drafting
history:

“The point was made with reference to Article 37 that cerfain existing
agreements conferred powers upon the President of the Court, and it was
thought that appropriate provision might be made in the Article. However,
it was thought that the interpretation would be clear, and it was decided
not to include this reference in the Article.” (Report of the Sub-Committee
WA on the Question of Coatinuity of the International Court and on
Related Problems, Doc. 477, TV[1JA[], 22 May 1945.))

The Treaty of Conciliation, Compulsory Arbitration and Judicial Settlement
between Romania and Switzerland of 1926 authorized the President of the Per-
manent Court to appoint members of a permanent conciliation commission in
the event of the parties failing to agree. In 1948 the President of this Court acted
under these provisions. | refer to the Yegrbook of the Court, 1948-1949, page 40.
In the work published in The Hague recently by Dr. de Waart called The Ele-
ment of Negotiation in the Pacific Setriement of Disputes between States, 1973,
which, incidentally, discussed the General Act at great length on the assumption
that it is still in force, this action of the President is said to have been taken
under Article 4 of the Treaty with Article 37 of the Court’s Statute (p. 135).

If Article 37 covers the point, the difficulty raised by Article 23 of the General
Act is non-existent. But even if this were not so, and even if, to this very limited
extent the status of the General Act, in the sense of the modalities it uses to
produce its full effect, might in some particular case, be impaired, the obligation
to arbitrate would still remain. The existence of that obligation could, in fact,
be in itself a question for this Court, as in the Ambatielos case; and 1 repeat that
the problem only arises if one party to the General Act seeks to avoid fulfilling
that obligation by exploiting the fact that one of the teeth with which the General
Act was invested has been drawn. This would be bad faith, but bad faith is
something which a Court may not presume. In the event of good faith the role
of the President would be redundant.
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The only other reference to the Permanent Court in this Part is Article 28,
but this is only incorporation by reference to a text and dogs not presuppose the
continued existence of the Permanent Court. Obviously, the General Act has
not lapsed by reason only of a possible difficulty in compelling performance of
the obligations its parties undertook.

So much, then, for Chapter 3. It is in Chapter 4 that most of the references
to the League of Nations and the Permanent Court are to be found. So far as
the latter is concerned—the references to the Permanent Court—they are to be
found in Articles 30, 33, 34, 36 and 37. Article 30 requires a conciliation com-
mission to suspend proceedings if the matter is already before the Permanent
Court or an Arbitral Tribunal until the Court or the Tribunal has pronounced
upon its competence. Qbviously, if this Court is invested with jurisdiction
pursuant to Article 37 of its Statute, the intention of Article 30 would be given
effect to accordingly. The remaining Articles have their identical equivalent in
the Statute of the present Court, so that, again, the effect of these Articles is
covered by Article 37 of the Statute.

As to the references to the League of Nations in Chapter 4, these are all in the
nature of final clauses. They concern only two categories of items for our puz-
poses, namely the accession clause, which restricted entry to the General Act
to Members of the League or to non-members to whom the Council of the
League had communicated the text; and they concern the depositary functions
of the Secretary-General. Neither of these could bring down the General Act
without at the same time bringing down a host of other treaties which are, how-
ever, manifestly in force.

So it is, Mr. President, that I turn to these last two points, and you will
pardon me if [ lead the Court into a certain amount of intricacy respecting the
fate of similar accession clauses on the one hand, and the transfer of the
depositary functions of the Secretary-General of the League to the Secretary-
General of the United Nations on the other. )

There is nothing special about the General Act’s accession clause. The Gen-
eral Act was one of 72 treaties in respect of which the Secretary-General of the
League exercised depositary functions, many of them being treaties made under
the auspices of the League. For the purpose of this enumeration, Mr. President,
I have omitted amending protocols and ancillary instruments and my figure of
72 refers to principal treaties,

A large number of these 72 treaties contained accession clauses in much the
same form as the accession clause in the General Act. There were differences
but these do not matter since the point is that States wishing to accede must
either be Members of the League or have participated in some requisite way
in the League’s promotion of the treaty,

No one has ever suggested that these treaties lapsed because the League of

- Nations expired. Many of them have been invoked or appear in lists of treaties
in force or in respect of which the Secretary-General acts as depositary, A
number of themn have éven been the subject of procedures in the United Nations
to open them to wider participation. .

I do not wish to try the Court’s patience, Mr. President, by recalling the
intricacies of these procedures but it is necessary to say something about the
matter because of the fact that the General Act was not included in the group of
treaties which the United Nations sought to open up and the question may be
raised why this omission occurred. The answer is quite simple, but it does
involve some little explanation.

Had it not been for the fact that the attention of the Tnternational Law Com-
mission when it was considering the Law of Treaties had been alerted to the
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problem of the exclusion of newly independent States from some quite impor-
tant treaties of the League pericd, all of these treaties whose accession clauses
had been closed by the termination of the League would have remained closed
—although not, of course, inactive.

It was the question of deprivation of newly independent States in matters
such as counterfeiting of currency that stimulated the International Law Com-
mission to recommend to the General Assembly that the question of opening up
some of these treaties should be investigated. The United Nations in its early
days had done this in the cases of some very important League treaties by means
of protocols and this is something I shall later have occasion to refer to. This
procedure might have been used again or other methods of extending participa-
tion might be reviewed.

It was never intended that all closed treaties should be opened. For one thing
the procedure finally adopted to open up these treaties, that is by General
Assembly resoluticn, being a procedure which was open to the obvious criticism
that it was an unusuval way of amending an express accession clause, would only

.waork politically for certain types of treaties. It was thus a question of selecting
the treaties.

The subsequent history is set out in Annex 4 to the Australian Memorial.
Originally 26 treaties were chosen for examination as being, and 1 quote from
General Assembly resolution 1766 (XVII), “treaties of a technical and non-
political character which would be suitable for extended participation’'.

Partly because of the exclusive aim of the treaties themselves, partly because
it was thought that States would not be very interested in further participation,
this list of 26 was whittled down te 21 and eventually te 9, which were the subject
of resolution 2021 (XX) of the General Assembly in 1965 and in respect of which
invitations were issued to non-parties with a view to extended participation.

All of the 26 treaties contained accession clauses similar to that of the Gen-
eral Act. At no time was it suggested that any of these treaties had ceased to be
in force for that reason. The final selection of the 9 treaties for opening up
was on the basis that they were suitable for wider participation. This meant,
inter alig, political suitability; it did not imply that any treaty was no longer in
force. The General Act was obviously not suitable for one very good reason:
the United Nations now has its own Revised General Act in almost identical
terms and o promote it rather than the 1928 Act was obviously the pertinent
point.

Had this process of extended participation occurred before 1949 is it possible
that the General Act would then have been regarded as suitable and have been
included in the list? And if it had been, would there be any guestion today of its
being in force? The General Act is not in limbo. It is in the same category as the
other treaties not finally included in the list of 9 for extended participation,

S0, Mr. President, when we examine the references to the League of Nations
which appear in Part 1V of the General Act, we find that United Nations prac-
tice has covered the points that arise: the depositary functions of the Secretary-
General of the League were transferred under reselution 24 (1) of the General
Assembly to the Secretary-Genera! of the United Nations and the termination
of the League had the effect, under some accession clauses, of making a large
number of treaties closed treaties, only a few of which have been opened up,
without affecting the treaties themselves. Of course, when I speak of closed
treaties, I mean treaties which, under the original terms of eligibility, cannot
acquire new parties other than those already entitled to accede. It may be that
a State invited to accede to a League treaty at the time of its adoption would
still be free to accede but the treaty would be closed to other accessionarics.
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If the argument were correct that the General Act had been brought down
because of the references it contains to the organs of the League, the General
Act would not have been the only treaty to suffer this fate. Every clause it
contains which refers to the League is paralleled in some other treaty or treaties,
both multilateral and bilateral. A list of bilateral arbitration treaties of the same
epoch as the General Act, and similar to it in most important respects, is given
in paragraph 113 of the Australian Memorial, all of which contain some
reference to the League along the lines of the references in the General Act.

Without going into too many details, 1 should like to draw the attention of
the Court to the fact that one of those treaties in that list, the Danish-German
Arbitration Convention of 1926 which was invoked in the Peterson case referred
to in paragraph 115 of the Australian Memorial, made an appearance in the
Special Agreement between Denmark and Germany referring the North Sea
Coutinental Shelf case to this Court, The relevant paragraph reads:

“'Recalling the obligation laid down in Article t of the Danish-German
Treaty of Conciliation and Arbitration of 2 June 1926 to submit to a proce-
dure of conciliation or to judicial settlement all controversies which cannot
be settled by diplomacy.” (1.C.J. Pleadings, Vol, 1, p. 6.}

And in the parallel Special Agreement in the same cases between Germany and
the Netherlands there is an identical paragraph referring to ““Article 1 of the
German-Netherlands Treaty of Conciliation and Arbitration of 20 May 1926”
{rbid., p. B).

Judge Jessup, at the end of his separate opinion in those cases, said:

“Difficult as the problems are, it is fortunate that the three States which
confront them are expressly committed to various methods of amicable
settlement. They are aware of their right, under Article 60 of the Statute,
to return to this Court for further guidance, or they may, if the need should
arise, resort to the procedures of arbitration and conciliation set forth in
the treatics of 1926 which are cited in the Special Agreements of 2 February
1967, {(I.C.J. Reports 1969, p. 84.)

Is it conceivable that this Court would find that the General Act, alone of all
this range of treaties—well over 100 in all which, in the aggregate, parallel the
relevant features of the General Act—has lapsed? To pose the question, Mr.
President, is to answer it. If the General Act could fall this could only be be-
cause the whele 100 or so treaties fell. Yet so catastrophic an undermining of

the world’s treaty system is, I submit, beyond contemplation, :

The Court adiourned from 4.15 p.m. to 4,40 p.m.

Mr. President, I have shown, I submit, that the obligations of the General
Act could be fulfilled notwithstanding the fact that certain ancillary features may
have become inoperative by virtue of the disappearance of the League of Na-
tions. But, even if one assumed that these features were vital to the performance
of the relevant obligations, s¢ that when they were rendered inoperative the
obligations themselves became inoperative, it still would not follow that the
whole of the General Act would have ceased to be in force.

The General Act, it will be recalled, did not envisage that the parties would
necessarily be bound by all its parts, so that even on its own terms it reveals the
intrinsic severability of its provisions. It was, in fact, never designed as a single
instrument, but was an amalgam of three quite separate draft conventions on
conciliation, arbitration and judicial settlement which were put together for
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convenience at quite a late stage in the drafting, Under Article 38 parties might
accept Chapter T only or Chapters T and 11, or Chapters 1, 11 and IEI, in each
case together with the final clauses set out in Chapter IV and which were origi-
nally intended to be the final clauses of each of the three draft conventions. Just
as it was intended that commitment to the General Act might be partial, so it
was stated that withdrawal from it might be partial. I refer to Article 45. Which-
ever way a party to the General Act might elect to enter the Generul Act, it had
to accept Chapter I. But having accepted Chapters I and 1L, it might, under
Article 45, withdraw from Chapter I, leaving Chapter IT only binding. If Chap-
ter T were to fall to the ground rather than be denounced, this would still leave
Chapter I in force.

Mr. Politis, explaining the drafismanship of the denunciation clause of the
General Act on behalf of the Liaison Sub-Committee which had been entrusted
with the task of bringing together into one convention the three separate texts
on conciliation, arbitration and judicial settlement which had been prepared,
in fact endorsed this view in 1928. He said:

“if a_.country which had committed itself to a certain extent by the Act
dealing with the settlement of international controversies found in it later
some objectionable feature—instead of being obliged at the end of the
period to make a complete denunciation which would take it oot of the
Treaty—it was given the possibility of denouncing the Treaty only in part;
that was to say, if it had accepted two chapters, it might denounce one
chapter and remain bound in respect of the other... The theory of this
General Act was exactly the same as that of the three Conventions. The
first chapter corresponded to Convention C, the second to Convention B,
the third to Convention A, and, finally, the fourth brought together the
general provisions, in many instances identical, which had been repeated in
each of the three Conventions.” (Records of Sth Ordinary Session of the
Assembly, Minutes of Ist Committee, 9th Meeting, 20 September 1928,
pp. 59-60.)

Now, I have demonstrated that in Chapter II no mention is made of the
League of Nations, and the references therein to the Permanent Court are now
references to the present Court, while the references to the League in the final
clauses of Chapter IV had no more effect upon the fate of the General Act than
the comparable provisions of a large number of other treaties. It must surely
- follow, I submit, that Chapter II, under which this case is brought, at least has
survived, which is all that the Government of Australia is obliged to prove.

it is difficult, in fact, to think of a treaty more obviously susceptible of treat-
ment according to the rules of Article 44 of the Vienna Convention of the Law
of Treaties. This says that where a ground for invalidating, terminating, with-
drawing from or otherwise suspending the operation of a treaty relates solely
to particular clauses that ground may be invoked only with respect to those
clauses where first those clauses are separable from the remainder of the treaty
with regard to their application and, secondly, that it appears from the treaty
or is otherwise ¢stablished that acceptance of those clauses was not an essential
part of the consent of the other party or parties to be bound by the treaty as a
whole and continued performance of the remainder of the treaty would not be
unjust. The termination of particular clauses, in this Article, might apply, for
example, to the appointment of conciliation commissioners under the General
Act, So the ground for termination would then be invoked only with respect to
those clauses.
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I shall not burden the Court with citations on the law relating to severability
but they will be included in the transcript of what T say. Severability has long
been an intrinsic element of treaty law. The Court will recall how it has operated
in the case of the effect of war upon treaties, whereby only a few provisions of
the Jay Treaty of 1794 have been upheld by the United States and Canadian
courts as having survived the war of 1812.

[Lord McNair in his Law of Treaties, 1961, Chapter 28, urged that it be
recognized as a general principle of treaty law. The Harvard Research on the
Law of Treaties regarded it as such, 1935—AJIL, Vol. 29, No. 4, pp. 1134-1139,
The Permanent Court expressed itself in regard to the interpretation of self-
contained parts of {reaties in the Free Zones case, P.C.1.J., Series A/B, No. 46,
p. 140, and The Wimbledon case, P.C.LJ., Series A, No. I, p. 24; and in this
Court severability has been discussed by Judge Lauterpacht in the Ceriain
Norwegian Loans case, L.C.J. Reports 1957, p. 9 at p. 56; and by Judge Jessup in
the Sout!s West Afvica cases, L.C.J. Reports 1962, p. 6 at p. 408; and by Judge
Morelli in the Barcelona Traction case, 1.C.J. Reports 1969, p. 5 at p. 95 and by
the whole Court passim at p. 37.]

The International Law Comimission, in its comment to what eventually
became Article 44 of the Vienna Convention, summed the matter up in words
that exactly fit the present contention:

“Acceptance of the severed clauses must not have been so linked to
acceptance of the other parts that, if the severed parts disappear, the basis
of the consent of the parties to the treaty as a whole also disappears.”
( Yearbook of the International Law Commission, 1963, Vol. I, p. 212.)

In the General Act the link between Chapter II and the other two Chapters
was esseniially formal. The convenience of having conciliation, arbitration and
judicial settlement brought under the one umbrella was the only consideration.
Judicial settlement might well have remained a separate subject of treaty making,
as was originally intended. If it had, the present contention of France that the
obligations have lapsed because the League of Nations has disappeared could
hardly have been advanced, simply because Chapter I1 makes no reference to the
League, while the references to the League in the final ¢lauses are no different
from the references in a host of other League treaties which are very much alive.

Even from the point of view of the formal nature of the undertakings,
Chapter 11 is obviously quite independent of Chapters T and 111, just as it was
originally intended it should be. It concerns itself with “disputes with regard
to which the parties are in conflict as to their respective rights™. It is concerned,
then, with rights. Chapter [ is concerned with éonciliation respecting “disputes
of every kind”. There might, or might not, be rights involved. Chapter il
refers (o disputes “not of the kind referred to in Article 17, It therefore ex-
cludes any intrinsic connection between itsell and Chapter IL. One could only
say that Chapters I and II were intrinsically linked if one could only proceed to
judicial settlement after conciliation. But conciliation and judicial settlement
deal with separate categories of disputes.

So, Mr. President, I conclude my submission on the point with a quod erat
demonstrandum. The Government of Australia is required only to show that
" Article 17 is in force. France has tried to obscure this simple requirement by .
scorning the General Act as such. No fact, nor principle of law, [ submit, can be

advanced against the continuance in force of Acticle 17.

So much then for the point that the General Act is no more because of its
references to the League of Nations. Close scrutiny of the matter demonstrates
that the point is unsustainable and the difficulties, which may look real at a
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superficial glance at the text of the General Act, evaporate and vanish when put
to the test.

But before 1 leave the point altogether, the Court might like me to dispose of
what can only be described as a *‘red herring”, but which may be puzzling until
explained. I refer to the list of treaties, of which he is depositary, which the
Secretary-General of the United Nations publishes under the title of Muftifateral
Treaties in Respect of Which the Secretary-General Performs Depositary Func-
fions. That list is divided into two parts. Part I contains United Nations treaties
and Part II contains League treatics. The General Act does not appear in
Part II.

The casual reader of this publication, unaware of the way in which the Secre-
tary-General draws up Part II, might well be pardoned for jumping to the
conclusion that the General Act does not appear there because it is not in force.
But no such supposition is warranted.

I shall not weary the Court with the tedious details of the matter, which are
again set forth in section (b) of Part 11 of Annex 4 of the Australian Memorial,
but the briefest statement of the relevant points may prove helpful.

The first edition of this publication, which then had a different title, appeared
in 1949, It listed both the General Act and the Revised General Act. After that
date, League treaties—of which it will be remembered there were 72 covered by
General Assembly resolution 24—were no longer included, until the edition
following the opening up of the nine treaties by the General Assembly in 1965.

But the Secretary-General did not in 1965 list all 72 treaties. He selected only
26. Why? Because these were the treaties in respect of which he had been called
upon by a party to exercise his functions under resclution 24. Was that list
complete? Obviously no, because in 1969 he added another treaty to it, the
Railways Convention of 1923. And why did he do that? Because in that year
Malawi claimed to have succeeded to it. This is a particularly significant treaty
because not only had it been omitted from the Secretary-General’s lists but it
had also been deliberately excluded from the procedures of wider participation
on the ground that it was of no further interest to States.

What is equally intriguing about the list of 26 treaties drawn up in 1965, which
became 27 in 1969, is that it .included several League treaties that were also
excluded from wider participation on the ground of being of no further interest,
but which had been denocunced by individual parties and so had activated the
Secretary-General’s depositary machinery. But for these denunciations they
would not have becn in the list at all, and one might have been tempted to sup-
pose because of this that they were not in force,

Now where does the General Act fit in with all of this? I repeat that in 1949
the Secretary-General listed it on the supposition that it had survived the demise
of the League and was included in resolution 24. He did not list it subsequently
because no States called upon him to exercise depositary functions concerning
it. The nearest he came to doing so before this case began was in 1969 when
Barbados wrote to him on the subject of State succession to treaties. Barbados
had made a general declaration of succession pursuant to customary interna-
tional law, with an undertaking to notify the Secretary-General of those treaties
which, after legal examination, were considered by Barbados to have been
succeeded to, or not succeeded ta, by virtue of customary international law.
Barbados wrote to say that after examination it did not regard itself as a party
to the General Act. The Secretary-General accepted this notification and circu-
lated it for information. Since it required no nominal alteration in the list of
parties, such as would have been the case in the event of an accession, denun-
ciation or declaration of succession, no formal depositary action on his part was
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required, and so he did not put the General Act into his list as he did in the case
of the Railways Convention.

But now the Secretary-General has received and circulated among Members
of the United Nations and Switzerland, which s a party to the General Act
but not a member of the United Nations, two denunciations of the General
Act, one from France and one from the United Kingdom.

A Memorandum from the Secretary-Genetal to the Government of Australia
dated 12 June 1974 will be found among the list of documents submitted to the
Court for the purpose of this hearing and is listed as No. 51. In this Memorandum
the Secretary-General discloses that he has now in fact exercised his depositary
functions pursuant to resolution 24 in relation to the General Act—actualiy
invoking that resolution—and that when he releases his issue of Mulfilateral
Treaties in Respect of Which the Secretary-General Performs Depositary Functions
covering the period of 1974, he will now include the General Act. His actionisa
striking vindication of the arguments in paragraph 121 and following of the
Australian Memorial and the annex thereto. If the question had never arisen in
this case, a future reader of the Secretary-General's treaty list including the
General Act would be pardoned for taking it for granted that the General Act
continues valid, just as he now takes for granted the continuing validity of the
Railways Convention, which, even more than the General Act, belongs to the
era of steam trains and has even been officially treated as of no further interest.

Mr. President, I return from this diversion—important as it has been—to the
primary point I wish to make, that the demise of the League did not undermine
the global treaty sitvation.

The General Act was far from unique in its utilization of the machinery of the
League of Nations. When the League was dissolved the whole system associated
with it was not swept aside. Take the International Labour Organisation for
example. It had arrangements linked with the League. Its Constitution was
amended in 1946 to take into account nominal and substantive changes to
climinate references te and functions of the League, its organs and officials.
No one thought that the ILO was in need of resuscitation.

Indeed, the fact that the obligations assumed under ILO Conventions before
1946 were unafTecied is borne out by a United States reference of 21 May 1561
to Convention No. 53, which was said to be applicable to the Trust Territory
of the Pacific Tslands by virtue of the understanding contained in the ratification
of 1938, and the wording used by the United States seems to be significant:

“The inclusion of the above-quoted understanding in the United States
instrument of ratification is regarded by my Gevernment as fully mecting
the requirements of Article 7, paragraph 1, of Convention No, 53 ...
paragraph 2, of the Constitution of the International Labor Organization
as in force when the United States ratification was registered in 1938. No
part of that understanding has been cancelled by iny subsequent declara-
tion as provided for in Article 7, paragraph 3, of Convention No. 53.”
{Whiteman, Digest of Interngtional Law (1963), Vol. 1, p. 831.}

I have already mentioned that some of the 72 League treaties to which I have
referred were repaired by Protocols adopted by the General Assembly of the
United Nations and adhered to by most parties, but not all, to the original
treaties, covering drugs, traffic in persons, obscene publications and slavery.
Let me take only one of these, drugs. The international system of narcotics

1 See p. 553, infra,
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control was closely tied in with the League system. For some six months before
the relevant protocol was drafied, and after the demise of the League, that sys-
tem confinued in operation, including the Permanent Central Board established
under the 1925 Opium Convention, whose members had been appointed under
Article 19 of that treaty by the Council of the League of Nations.

While it is true that the power to make new appeintments to the Board was
transferred to the United Nations, the point remains that some juridical basis
for the Board’s functioning during this interim period, and afterwards in the
case of non-parties to the Protocol, must exist other than the protocol itself,
The United Nations own suggested explanation of the phenomenon is that the
system continued in operation for the same reason that the obligations of the
Mandatory Powers continued. T quote from the United Nations Commentary
on the Single Convention on Narcotic Drugs, 1961, prepared by the Secretary-
General in accordance with Economic and Social Council reselution of 3
August 1962

“The Legal Adviser of the Plenipotentiary Conference alse pointed out
that the authority of the International Narcotics Control Board to carry
out in regard to non-parties to the Single Convention the functions of the
Permanent Centeal Board and Drug Supervisory Body ... could probably
also be based on the reasons of the advisory opinion given by the Inter-
national Court of Justice on the International Status of South West
Africa.” (UN Sales No. E73.XL1, p. 459)

The Court will recall that it said in that case that it rejected the contention of
South Africa that ““the Mandate has lapsed, because the League has ceased to
exist” (F.C.J. Reports 1950, p. 132).

The general conclusion is that obligations under international conventions
concluded and developed in connection with the League of Nations system were
not considered to have lapsed on the ground that the League had ceased to
function.

In none of the international organizations connected with the League was the
conclusjon reached that there was a gap following the demise of the League. The
Protocols in the cases of some of the treaties did not revive these treaties but
repaired them, The point is the continuance of obligations, not of institutions as
such, a point which is beyond any doubt since this Court in the Namibia case
again held that the obligations of the Mandatory did not lapse with the League.

Finally, we hawve the authority of the French Cour de Cassation. In a case
decided on 19 January 1948 concerning the exemption of refugees from payment
of the cautic judicatum svlvi under the Refugees Convention of 1933 which,
incidentally, is not listed by the Secretary-General in the annual document I have
referred to, the question was raised of the continuing validity of a certificate
issued by the Refugees® Office after the termination of-the League of Nations,
The Cour de Cassation refused to disturb the decision of the Cour d’Appel de
Paris on this contention, saying:

“Attendu gu’interprétant ainsi Ia convention de Genéve du 28 octobre
1933, il 4, par la méme, nécessairemnent écarté Callégation de sa caducité,
alléguée par Ditte sous prétexte de la cessation du fonctionnement de la
Sociéré des Nations et tous autres arguments invoqués par ce dernier”
{Clunet, 1946, p. 48).

So, Mr. President, the point that the General Act came to an end with the
machinery of the League of Nations which it utilized has, on analysis, T submit,
nothing in it.
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I now turn to the third major submission which I wish to make, that the
General Act has not suffered from desuetude. In counection with the third of
the peints I have identified that France has made we have seen the Secretary-
General including in his list treaties which could certainly be described as

“out-of-date”, and were, indeed, excluded from wider participation precisely
on that ground. If they are still in force, why not the General Act which no one
previously has said to be “out-of-date’?

Mr. President, I have sought to demonstrate that there is nothing in the argu-
ment that the General Act lapsed with the demise of the League either because
that was the intention of the parties or because it was the result of the objective
operation of the treaty clauses, Termination by intention or operation of the
treaty being excluded, what other grounds of treaty termination known to
international law exist?

At this point the Government of Australia finds itsell in an unusual position,
to say the least, by virtue of the peculiar way in which France has brought her
contentions to the notice of the Court. Under the rules of law and the ordinary
notions of judicial procedure, Australia, having established that a treaty came
into force and did not manifestly terminate upon its face, would be entitled to
rely upon the presumption of treaty continuity. Tt would then be on the op-
penent to establish that the treaty had ccased to be in force because of some
other rule of law, whose existence and scope would have to be proved, as well
as its application to the existing case.

But France has chosen to present its views in a way which disturbs this ordi-
nary way of proceeding. As this Court said in its Judgment of 2 February 1973
in the Fisheries Jurisdiction case, this “is ta be regretted™ (/.C.J. Reports 1973,
p. 7). There is no defence to the Australian case that the General Act came into
force between Australia and France and did not lapse upon its own terms. There
i3 no orderly shifting of the burden of preof. There is nothing but denigration of
the General Act, delivered before the hearing even began, which aims to preclude
the General Act s effect by cumulative opprobrium, in advance of the General
Act’s existence and presumed effectivensss being established.

In these circumstances the Government of Australia finds itself in the unusual
position of feeling constrained to confront this denigration at all stages of the
case instead of meeting in the proper way arguments advanced by the opponent
by way of his defence. All that Australia is required to prove is that the matter
iswell founded, and this should not mean that one is required to go further than
if France were present. In particular, Australia should not be required to prove
that the General Act did not lapse by reason of operations of rules of law which
France has ncither identified precisely nor sufficiently proved, when the true
position is that France is obliged to prove that it did lapse.

Even though there are no strict rules of evidence in this Court, the Govern-
ment of Auvstralia believes itself justified in taking its stand on the ordinary rules
of the burden of proof. Australia has established that the General Act came into
force between the parties and has not terminated by virtue of its own provisions.
That, Mr. President, is the end of the matter from the point of view of strict
law, and at this point I would be cntitled 1o sit down and take it ne further.

It is therefore only by way of assistance to the Court that the Government of
Australia is prepared to discuss the implications of France’s contention that the
General Act has lapsed because it is out-of-date, and so I turn now to the third
of the grounds [ carlier identified for seeking to overturn the General Act,
namely desuetude.

The unexampled vagueness of the French allegation on this point is no help
to the Australian Government in its endeavour {o reassore the Court that there
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is nothing in the allegation which cails for proof on Australia’s part. In the
eighth paragraph to the French Note to the Court we find a reference to “la
désuétude dans {aquelle il est tombé depuis la disparition du systéme de la
Société des Nations”. Twice again the expression “‘désuétude’ is mentioned, but
that is the sum total of the French contention.

What does it amount to? A statement of fact that the General Act has fallen
into desuetude and an inference of law that a treaty which has so fallen into
desuetude is no longer in force.

As to the statement of fact two points would need te be established by France,
First, that the General Act has been altogether inoperative and neglected since
1946 and since this alone would be insuflicient, that, secondly, there was some-
thing about the General Act and the circumstances to show that this neglect
was due to an intention to abandon it. In face of the occasions mentioned by
my learned friend the Attorney-General when the General Act has been resorted
toin judicial and other practice since 1946, and in face of the fact that if has been
treated as in force since that date by a large number of jurists and appears in
treaty lists issued by Governments as well as publicists and in the 1949 list issued
by the Secretary-General, it is difficult to believe that France has established
these points merely by loftily waving the CGeneral Act aside, as in effect, a “lot
of old hat*,

Let me just summarize this for the sake of convenience: the Genieral Act since
1946 has been resorted to twice in proceedings before this Court, the Certain
Narwegian Loans case and the Temple of Preah Vikear case; has been assumed
to bé in force in one treaty, the treaty of 1946 between France and Thailand;
and in the drafting of two others, the European Convention for the Pacific
Settlement of Disputes of 1957 and the Revised General Act; has been said
to be in force by the French, Norwegian and Netherlands Foreign Ministers,
the Governments of Denmark and Sweden and the United States State Depart-
ment; has been included in official, semi-official and unofficial national treaty
lists, has been treated as in force in at least one exchange of diplomalic corre-
spondence—Norway and New Zealand; and has becn assurmned to be in force
by 17 leading publicists. If statistics mean anything, this amounts {o around 50
positive indications of varying value that the General Act remained in force
after 1946,

And what are the negafive indications? So far as we can find, there is not a
single judicial, diplomatic or other governmental statement, and not a single
categorical statement on the part of any jurist or expert.

All this is set out in the Australian Memorial, and I shall concentrate upon
one or two peints only that perhaps have special significance. Obviously the
intentions of the draftsmen of the Revised General Act, of those associated with
it, and of the parties to it, are of special importance. Mr. Nisot, the Belgian
representative, who promoted the Revised General Act, said emphatically three
times that the criginal General Act was still in force, The French representative,
from the chair itself, said it was still in force. (Austratian Memorial, paras. 142,
153, 154 and 155.)

Dr. Liang, at the time Director of the Division for the Development and
Codification of International Law in the United Nations Secretariat, in the
1948 issue of his annual series of *“Notes on Legal Questions Concerning the
United Nations” in the American Journa!l of Imernational Law, Yolume 42,
page 897, footnote 40, said “This General Act is now binding upon twenty-two
States”. In the following year’s Notes he added:

“As explained by the Belgian representative in the Interim Committee,
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the consent of the parties to the Act was unnecessary, since the proposal of
his government did not suppress or modify the General Act as established
in 1928, but left it intact as regards the rights of the parties under the Act.”
(AJIL, Vol. 43, p. 706.)

‘And again [ recall the Secretary-General in that same year 1949 listed both the
General Act and the Revised General Act as treaties in respect of which he
exercised depositary functions.

Five parties to the General Act have become parties to the Revised Geneml
Act: Belgium, Denmark, the Netherlands, Norway and Sweden. None of them
has regarded the one as Substituting for thc other. On the contrary, four of them
—Denmark, the Wetherlands, Norway and Sweden—have stated that the
General Act would continue to bind them in relation to the parties thereto
which would not be parties to the Revised General Act. The Netherlands
document is referred to in paragraph 239 of the Australian Memorial and a
translation of the relevant passages in.the other official documents has been
lodged with the Registrar and appears as items 13, 14 and 15 in the list of docu-
ments supplied to this hearing.

As evidence of the view that the General Act survived the extinction of the
League of Nations, few texts could be more important than the report relative
to the creation of a permanent organization for the peaccful settlement of
disputes between Members of the Council of Europe. This was presented to the
Assembly of the Council of Europe on 22 November 1950 by Mr. Bastid on
behalf of the Committee on Legal and Administrative Questions. s

In dealing with the settlement of non-justiciable disputes the Committee
sugpested—

. that the Commiittee of Ministers be invited to consider the expediency
of extending effectively to all the Members of the Council of Europe the
principle of the mandatory procedure of conciliation set cut in Article 8§
of the Brussels Treaty, by maintaining the uniform adhesion of all Members
to Chapters I and IV at least of the General Act” (Consultative Assembly
of the Council of Europe, Ord. Sess. 1950, Doc. 149).

Does it seem likely that a Committee of which the Chairman was Sir David
Maxwell-Fyfe, the former British chief prosecutor at Nuremberg, and which
included Professor Rolin, would recommend that the implementation of
obligations under the Brussels Treaty concluded in 1948 should be procured by
adhesion to the terms of an absolete treaty?

When the Report was debated in the Consultative Assembly on 24 November
1950, the same point was repeated by Mr. Bastid in his opening speech when
he said: :

“In our view that result should be obtained by the uniform accession of
our States to the General Act, or at any rate to its Chapter 1, which deals
with conciliation, and to its Chapter 4, which contains general provisions.”
{(Council of Europe, Consuftative Assembly, Second Session, Reports,
27th Sitting, p. 1678.)

There was no dissent from what Mr. Bastid said; indeed no one else wished to
speak in the debate and the draft recommendation was adopted by 92 votes in
favour, none against and one abstention.

The Court need not be burdened by the details of the elaboration of the text
of the European Convention on the Pacific Settlement of Disputes. But it is
worth recalling a statement by Professor Rolin when replying in the debate on
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the draft recommendation presented by the Committee on Legal and Ad-
ministrative questions:

“I think, tco, that Mr. Lannung was a little passimistic when he spoke
about the Geneva General Act for the Pacific Settlement of International
Disputes. Although this Act is somewhat different from ours it will not
thereby lose any of its importance and indeed provides the only means of
establishing links between our Members and third States...” (Council of
Europe, Consultative Assembly, 7th Session (1st Part), Official Report of
Debates, Vol. 1, p. 314.)

France may not blow hotand blow cold ascircumstanceschange. The Attorney-
General has pointed out that of all countries she is the one most frequently on
record since 1946 that the General Act is in force. We have in mind her conduct
in the Certain Norwegian Loans case, We recall the reference to the General Act
in her treaty with Thailand in November 1946, and the fact that three senior
French diplomats, as members of the French-Siamese Commission of 1947,
ihvoked the General Act, which would be incredible if they thought that their
Government regarded it as dead.

There is the statement of the French Foreign Minister in 1964. And there is
the consideration given by French jurists to the General Act. No other national
group of international lawyers has given the General Act so much attention. And
what do we find? The most eminent of them, Professors Rousseau, Bastid,
Scelle and Reuter, obviously consider the General Act to bave remained in
force. Professor Reuter in fact says so in ungualified terms, and Madame Bastid,
not only in her textbook, but also in her study of the Franco-Siamese Concilia-
tion Commission writes as if the General Act was in force when the Commission
met (in “La technique et les principes du droit public”, Etudes en Phonnewr de
Georges Scelle (1950), Vol. 1, p. 9).

How, may 1 ask the Court, can it be said in face of this that France has, by
launching her barrage against the General Act, discharged the burden of proof
that the General Act is not in force because of desuetude? France attempted
- demolition by smoke-screen and has manifestly failed.

Leaving aside the facts; and turning to the law, as to the legal basis for the
alleged lapse of the treaty we have not a scintilla of indication.

One French lawyer, Mr. Siorat, in 1962 in the Annuaire francais at page 319,
considered the General Act in a study of the effects of Article 37 of the Statute
of the Court. This was before the Barcelona Traction decision of 1964, and what
he said on the poeint was nullified by that decision. But he did, in relationship to
the question of the Court’s jurisdiction, advert to the arguments which might
be made against it in respect of the original parties to the General Act who did
not become parties to the Revised General Act. What he says is significant.

He raised two possible grounds for avoiding the General Act. The first would
be “impossibilité d’exécution”, for which it would be necessary to prove, he
said, that the functions of the League of Nations had not devolved on the United
Nations, and that the situation resulting from non-devolution would make the
execution of the treaty “littéralement et réellement impossible™, creating *une
impossibilité totale, compléte ct permanente™. [ have already given ample rea-
sons for concluding that the execution of the treaty does not involve a total,
complete and permanent impossibility, and that not a single government has
thought that it did.

The second ground he offers would be “désuétude mutuellement acceptée”.
He goes on to doubt the existence of a general principle according to which
treaties can lapse merely because of effluxion of time and neglect. The consent
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of the parties {0 abrogate the treaty imust be established. The question is, has it
been established? And the answer, I submit, can only be no.

Mr, President, at the risk of wearying the Court by restating the obvious,
I shall return to basic principles. A treaty once in force, a legal situation once
established, continues until terminated by a method known to law. The subjec-
tive wishes or intentions of the parties have nothing to do with it unless they
amount to agreement to terminate the treaty. The problem, of course, is that
such agreement can, on occasions, be tacit, and hence we need some guidelines
laid down by the law as to when and how tacit consent can be indicated.

This is the context mm which desuetude is to be placed. The law knows no
catepory of treaty termination called desuetude or obsolescence. Mere out-of-
dateness is not of itself a ground of termination. The fact that a treaty has been
neglected because its terms are no longer consistent with circumstances may be
relevant but as the International Law Commission said:

“The Commission considered whether ‘obsolescence’ or ‘desuetude’
should be recognised as a distinct ground of termination of treaties. But, it
concluded that, while ‘obsolescence’ or ‘desuetude’ may be a factual cause
of the termination of a treaty the legal basis of such termination, when it
occurs, is the consent of the parties to abandon the treaty, which is 1o be
implied from their conduct in relation to the treaty.” { Yearbook of the
International Law Commission, 1966, Vol, I1, p. 237.)

This, indecd, was the point of view of the Internaticnal Law Commission as
early as 1957 {(ibid., 1957, Vol. II, p. 48),

In face of some 50 positive indications that the General Act is in force against
naone that it is not, how could it possibly be said that the consent of the parties
thereto to abandon it is to be implied from their conduct in relation to the
treaty?

The record makes it clear that contra.ry to what has sometimes been supposed,
the General Act has not been altogether overlooked since 1946. Let me refer
for 4 moment to a statement made by M. Rolin in 1959. The same Mr. Rolin
who, remember, in 1950 had said the General Act was still in force. In 1959 he
made this statement—a premature statement let me add, considering the sub-
sequent record—that *'{l régne au sujet de I'Acte général un climat d’indif-
férence ou doubli qui fait douter de son maintien en vigueur”. One would still
be led to agree at least with his conclusion, when referring to adhesions to the
General Act, that “elles semblent donc toutes en vigueur. Mais qui s’en souvient
dans les chancelleries?” And T quote from ““Larbitrage obligatoire: une panacée
illusoire™, Varia Juris Gentium, 1959, page 260, Now Mr. Rolin was wrong in
thinking that the General Act had been forgotten in all chancelleries but,
even so, mere inactivity is not an indication of consent to abandon 4 treaty dnd
if it were there would be precious few treaties left.

The fact is that between 1931, when the General Act came into force, and
1946 it was totally neglected. Whatever stirrings of life have occurred in it, have
in fact occurred since 1946, No one would accept for a moment that it expired
in 1938 or 1941 gr 1945 because of inactivity. If it did not expire in 1946, and
that is abundantly evident from what I and my léarned friend the Attorney-
General have said, when did it expire” When did the cumulative effect of neglect.
finally and definitely operate? Tg pose the question is to meet French ridicule
of the General Act with equal ridicule,

If inactivity were the test, 21 of the 22 bilateral arbltra,tlon treaties of the
League period listed in paragraph 113 of the Australian Memorial, which their
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parties no doubt believe to be still in force, would have fallen by the wayside,
not to speak of a host of venerable treaties upon whom ridicule could be more
eflectively turned. The United Kingdom has just celebrated the sixth centenary
of a treaty with Portugal which requires her to provide bowmen for Portugal’s
defence, and in Latin moreover. The former colonies of the United Kingdom
have exchanged notes with Sweden succeeding to a commercial treaty between
Cromwel} and Queen Christina under one article of which the parties are for-
bidden to supply halberts, petarts, granadoes, musket-rests and other baroque
forms of munitions to each other’s enemies. The last time that treaty was held
judicially to be in force was in the English Prize Court during the Crimean War.
Yet the parties, including Sweden, continue to treat it as in force. It was even
mentioned as being in force before this very Court in the Ambaticlos case
(1.C.J. Reporis 1953, p. 21} and again in the arbitration that followed it (frrer-
national Law Reports, Vol, 23, p. 306 at pp. 312, 321 and 322).

The Court, too, will recall the remoteness of the treaties invoked in the Right
of Passage case (1.C.J. Reports 1960, p. 37).

Silence, inactivity, venerability—all these are the familiar fate of many,
indeed, one might argue, most treaties. To say the treatics wane and are
extinguished thereby would be a most dangercus legal innovation and for this
reason the suggestion has always been resisted. In effect, the French cry of desue-
tude, if heeded, would prove to be a demolition charge which could not fail to
bring down a great part of the world’s treaty system.

Even more to the point, would one expect the General Act to be a dynamic
instrument? Tts terms do not envisage daily and routine implementation but
rather the exceptional and rare situation where a dispute needs to be settled.
It is not a visa abolition agreement or a customs treaty, It aims at the situation
where routine methods fail, and it presumes they will not fail. If no one ever
resorted to a treaty of pacific settlement the explanation might well be that this
is because disputes never reach that point and if this is so it testifies to a happy
state of affairs rather than to disparagement of the treaty.

Wherein is the General Act in this respect exceptional? The fact that its
conciliation procedures have never been invoked means nothing. The procedures
for a commission of enquiry under The Hague Conventions of 1899 and 1907
were not utilized between 1916, the Tubantia case (Scott, Hague Court Reporis,
2nd ser. 1932, p. 211) and the Red Crusader case in 1962 (International Law
Reports, ¥ol, 35, p. 485). The Bryan Treaties have ncver been used. Students
of the law of war have wondered whether The Hague Conventions of 1907 on
contact mines and naval bombardments are still alive, considering the techno-
logical changes that have occurred in naval operations. It may well be that the
Convention on mining does not literally apply to the modern acoustic mine but
in the Viet-Nam war this was not beyond question. In the British Year Book of
International Law for 1970 at pages 67 and 68 I have shown how the convention
on naval bombardment could stitl be effective and indeed made doubly effective
by reason of these technological changes. The intention to abandon these
treaties is still questionable.

Dahm, in his Vdlkerrecht, Volume 3, page 168, sums up the law on the point
of desuetude conveniently. He says:

“The renunciation brings the right renounced to an end, but it is not to
be presumed that this is the intention. In the case of a dispute over rights,
the party which seeks to rely thereon must prove their existence. Mere
non-usage of the rights alone does not mean a renunciation thercof.
In so far as there is renunciation, it must be strictly interpreted.”
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Let me emphasize Dahm’s last sentence. He says that if a treaty is to be re-
nounced the intention to do so must be strictly interpreted. This draws attention
to the fact that desuetude must be approached from the point of view of treaty
interpretation. France scems to be asserting that the Court cannot even consider
the intentions of the parties to bring the General Act to an end, merely because
it alleges that the Court’s jurisdiction is altogether eliminated upon the con-
tention that the General Act is at an end. The basic rule that a party cannot in
this fashion divest the Court of jurisdiction upon mere allegation was affirmed
by this Court in the {CAQ case, L.C.J. Reports 1972, at page 64. When dealing
with India’s contention that certain treaties had been suspended or were non-
operative and therefore could not have been infringed, the Court said:

“*India has not of course ¢claimed that, in consequence, such a matter can
never be tested by any form of judicial recourse. This contention, if it were
put forward, would be equivalent to saying that questions that prima facie
may invelve a given treaty, and if so would be within the scope of its juris-
dictional clause, conld be removed therefrom at a stroke by a unilateral
declaration that the treaty was no longer operative. The acceptance of such
a proposition would be tantamount to opening the way 10 a wholesale
nullification of the practical value of jurisdictional clauses by allowing a
party first to purport to terminate, or suspend the operation of a treaty,
and then to declare that the treaty being now terminated or suspended,
its jurisdictional clauses were in consequence void, and could not be in-
voked for the purpose of contesting the validity of the termination or
suspension,—whereas of course it may be precisely one of the objects of
such a ¢lause to enable that matter o be adjudicated upon. Such a result,
destructive of the whele object of adjudicability, would be unacceptable.”

That basic rule is embodied in fact in Article 41 of the General Act, to which I
draw the Court’s attention, Tt says that:

“Disputes relating to the interpretation or application of the present
General Act, including thase concerning the classification of disputes and
the scope of reservauons shall be submitted to the Permanent Court of
International Justice.™

My submission is that that Article vests jurisdiction in this Court to decide
if the General Act is applicable and whether the interpretation of the parties
attitudes towards it yields the conclusion that the General Act is not applicable,
And this jurisdiction exists, as the fCAQ case makes clear, even if the Court
was 1o find that a treaty creating it is dead. That dcmsnon obviously cannot be
pre-empted by mere allegation.

Not a single jurist has treated desuetude as a separate ground of treaty inter-
pretation and if Pandora’s box is to remain firmly shut it is desirable to probe
into what elements of law underlic the French atlegation that the General Act
has lapsed because of desuetude. The very vagueness of the allegation makes it .
difficult to grapplie with since the jurists who have discussed the implications of
out-of-dateness have themselves been puzded as to how to relate this to any
objective rule of law.

Let 115 concede that France intends to go furthcr and say that mere inactivity
and neglect are only elements in the tolal situation bringing about the evapora-
tion of ‘the General Act. France would say that this inactivity and neglect
—which, it must be recalled, is not substantiated in fact—is a symptam of the
parties’ intentions to treat the General Act’ as at an end because it 'was ideo-
logically as well as technically connected with the League of Nations era.
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But what are France’s own views on how treaties can lapse? I have referred
to the detailed and extensive study made by the French Parliament of the
General Act in 1929 and 1930. One of the questions then considered was whether
ratification of the General Act, which was then the up-to-date instrument, meant
the supersession of other treaties on pacific settlement to which France was a
party—if you like the out-of-date instruments. The Commission des Affaires
étrangéres said in this connection “les conventions intervenues avec nous ne
deviendront cadugues que du consentement des deux contractants” (Journal
officiel, doc. parl., Chambre, 1929, p. 407). This doctrine excludes desvetude,
And in passing it may be observed that the French Parliament, having gone
to such lengths ta bring France into the General Act, it is strange that one could
now suppose that France could be withdrawn therefrom without the Parliament
even being aware of this,

And this leads me, Mr. President, to my fourth general submission which is
that the General Act has not lapsed for reasons of ideological changes, which
deals with the fourth ground for attacking the General Act’s existence advanced
by France. What does it amount to in law?

In so far as the argument involves the references made in the General Act
to the League of Nations, it is only an aspect of the point which 1 have already
disposed of, that the General Act failed in 1946 because its machinery *“seized
up” as a direct consequence of the demise of the League. In so far as it involves
notions of obsolescence by virtue of the effort to identify the General Act with
a particular Weltanschauung, so to speak, it can only rely on the doctrine of
rebus sic stantibus.

Lord McNair recognized this with his vsual clarity. In his The Law of Treaties
(1961), page 518, he separated the categories of “desuctude” and “obsolescence™.
Desuetude he treated in the context of mere effluxion of time and inactivity, and
he rejected it as a separate ground of treaty termination. Obsolescence he
treated under the heading of *“Other Changes in Circumstances™. It is clear that
he believes that if any ground arises for termination of a treaty from the anti-
quated commitments made therein, it must be justified, if justified at all, upon
the generic principle of rebus sic stantibus.,

The Special Rapporteur on the Law of Treaties in the International Law Com-
mission in 1957 was of the same view. He said that he did not believe that there
is any objective principle of law terminating treaties as such on the mere ground
of age, obsoclescence or desuetude, and that where the doctrine of rebus sic
stantibus is invoked, it is the alleged change of circumstances and not age or
desuetude that forms the ground for the claim that the treaty is at an end.
( Yearbook of the International Law Commission, 1957, Vol. 11, p. 48.)

It would, of course, be impertinent of me to peint out to the Court the
dangers involved in the French effort to entice it up the path of rebus sic stantibus
where hitherto angels have feared to tread. Members of the Court have from
time to time in other contexts uttered their own warnings., You yourself, Mr.
President, have pointed out that *events of the not too remote past offer most
striking illustrations” of the abuse of law under this pretext, and how “they
have brought the very notion of the clause rebus sic stantibus into disrepute’
(“Reflections upon the Report of the International Law Commission on the
Law of Treaties” in Recueil d’études de droit mremarmnai en hommage a Paul
Guggenheim, at pp. 397-398).

The whole Court, in the Fisheries Jurisdiction case (I.C.J. Reports | 973 .63)
gave short shrift to “vital interests™ as a basis for rebus sic stantibus and refused
to budge beyond the very narrow theoretical scope afforded te the doctrine

by Article 62 of the Vienna Convention, which requires two things: first, the
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existence of circumstances which were an essential basis of the consent of the
parties to be bound by the treaty, and, secondly, that the effect of the change is
radically to transform the extent of the obligations still to be performed under
the treaty. .

The Court, if I may remind it, repeated this last condition and claborated
upon it saying:

“The change must have increased the burden of the obligations to be
executed to the extent of rendering the performance something essentially
different from that originally undertaken.” (I.C.J. Reporis 1973, p. 65.)

The vague French reference to “intégration idéologique™ is akin to the
invocation of “vital interests™ on the part of Iceland. Tt simply does not ac-
commeoedate itself to the strict requirements of Article 62 of the Vienna Conven-
tion and this Court’s definition of the scope of rebus sic stantibus. And even if it
did, the Australian Government peints out in paragraph 187 of its Memorial
that France’s own conduct in invoking the General Act several times since 1946
is incounsistent with the principle of good faith underlying the terms of Article
45 of the Vienna Convention, which denies the benefits of rebus sic stantibus
to a State which, being aware of the grounds for termination, nonetheless by
reason of jts conduct acquiesces in the maintenance in force of the treaty.

But even that would not be the end of the matter, for international lawyers
have never reparded rebus sic stantibus as operating of its own supervening power
to annul treaties. On the contrary, they have allowed it limited entry into treaty
law on the sole basis that the party which seeks to invoke it notifies the other
party that there has been a change of circumstances and requests it to agree to
the termination. As the Special Rapporteur on the Law of Treaties put it to the
International Law Commission, the doctrine “simply gives a party a right to
invoke it, and to request the other for termination or revision in view of the
c¢hanged circumstances . . . Termination is not automatic” { Yearbook of the
International Law Commission, 1957, Vol. I, p. 59; 1963, Vol. TL, p. 80).

The French Government, when it invoked rebus sic stantibus in the Free Zones
case (P.C.LJ., Series C, Ne. 58, pp. 578-579} itself emphasized that the principle
does not allow unilateral denunciation of a treaty which is claimed to be out of
date. Oppenheim (fnternational Law, 8th ed., 1955, p. 941); Genet {Traité de
diplomatie et de droit diplomatique, 1932, Vol. 3, p. 471); Anzilotti (Opere df
Dionisio Anziforti, 1935, Vol. 1, p. 381) and Fauchille (Trairé de dreit interna-
tional public, 1924, Vol. 1, pt. 3, p. 384) all subject rebus sic stantipus to this
condition of diplomatic request, and the Court itself in the Fisheries Jurisdiction
case (1.C.J. Reports 1973, p. 21) pointed out that the United Kingdom had
contended that the doctrine never operates so as to extinguish a treaty automati-
cally or to allow an unchallengeable unifateral denunciation by one party. But
it only operates to confer a right to call for termination and, if that call is dis-
puted, to submit the dispute to some organ or body with power to determine
whether the conditions for the operation of the doctrine are present. Tt then
went on to describe the condition of diplomatic request as “the procedural
complement to the doctrine of changed circumstances™ (ibid.) .

What evidence s there of any party to the General Act, let alone France,
taking even the first diplomatic step which would be necessary to bring the

- General Act to an end because the ideological milieu has changed.

Furthermore, the gravest doubts exist whether rebus sic stantibus applies at
all to multilateral conventions, simply because the requisite diplomatic modali-
ties are unavailable short of a conference of all the parties. And the doctrine is
really only apposite in the case of treaties of unlimited duration, or at least, as
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the Special Rapporteur on the Law of Treaties said, those not terminable except
at a remote date, whereas the General Act may be denounced at five-vearly
intervals.

A party which considered itself to be adversely affected by the General Act
by reason of the demise of the League of Nations, or any other change in the
logical circumsiances, had the opportunity to withdraw from the General Act
only three years later, namely 1949, and could have withdrawn therefrom in
1954, 1959, 1964, 1969 and can withdraw this year.

The most, or the worst, that can be said of the General Act is that some parties
have regarded it with indifference. France would ask the Court to surmise that
this indicates a conviction that the General Act is no longer in force. But the
fate of the General Act is to be looked at objectively, in the light of the facts.
Given the fact that it has been invoked positively on a number of occasions
since 1945, and has appeared as a treaty in force in several treaty lists, some
explanation would surely be necessary for the total failure of foreign ministries
to take, ex abundante cautefa at least, measures to protect their governments if
they really believed that necessity or vital interests required the termination of
the General Act. This failure may be the product of several things: indifference,
unawareness or even negligence, It cannot lead of itself to an inference against
the continued applicability of the General Act, and this Court, surely, cannot be
asked to redeem the consequences of bureaucratic failure.

Mr. President, I have tried the Court’s patience with this tedious reiteration
of what 15 well known to every Member of it about the doctrine of rebus sic
stantfbus, but only t0 make crystal clear that the suggestion that the General
Act is no more because it was the product of an intégration idéologigue with the
League of Nations is really so much legal nonsense. That marvellous French
expression intégration idéologique, despite its self-inflating propensities, can be
scrutinized from the peint of view of law only as referrmg to rebus sic stantibus,
a doctrine which France does not openly recall.

And what are we to make of the contention that treaties vanish because of
ideological changes? Where does that astenishing proposition leave us? What
treaty would remain sacrosanct? Let us note the treatment of the point in the
Texthook on Iternational Law, published by the Academy of Sciences of the
Soviet Union, which reads:

“This clause (rebus sic stantibus) is frequently interpreted extremely
broadly by capitalist States, in the sense that any change in the inter-
national situation gives the right to annul a treaty. Such an intcrpretation
has been used by aggressor countries to justify expansionist foreign policies.
Only a fundamental, radical change in the international situation can
constitute grounds for the application of the clause rebus sic stanribus.
The unilateral, arbitrary dissolution of international treaties contradicis
international law.” (P. 281.)

So, Mr. President, T submit that the Government of Australia has established
that the General Act came into force between France and Australia and has not
ceased to be in force between them according to its terms. And, although the
Government of Australia is not, T submit, required to prove the negative, it has
demonstrated, by way of rebuttal of what France might have formally pleaded
had she chosen to do so, that nothing has occurred exttinsically to sever that
vinculim furis,

Neither the mechanical association of the General Act with the League, nor
the change in political circumstances that came about with the United Nations,
could have a lcthal effect upon the General Act, alone of the vast range of
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treaties which are either of the same character or of the same epoch or both,
If it were otherwise, the rule of pacta sumi servanda would be a frail creature
indeed, and there could be no security for any State which made a treaty ter-
minable on a fixed date.

The Court rose at 6 p.m.



ARGUMENT OF PROFESSOR O'CONNELL 437

SEVENTH PUBLIC SITTING {5 VI[ 74, 10.05 a.m.)
Present: [See sitting of 4 VII 74.]

Professor O’CONNELL: Mr, President and Members of the Court. There
remains only one point for me to deal with, namely the revision of the General
Act that occurred in 1949, and it is appropriate that I should deal with it in the
present context since it relates to the question of the out-of-dateness of the
General Act, of which so much has had to be made.

When one looks at the specialist treatment of rebus sic stantibus in the litera-
ture one is struck by two facts. The first is that, at the most, only about ten
instances are recorded in the whole of modern treaty history of the invocation
of rebus sic stantibus, and in all of these the effort made was, to put it at its
highest, half-hearted. A compilation will be found in the Harvard Research
o the Law of Treaties, at pages 1113 to 124, orin Rousseau’s Droit international
public, 1944, pages 581 to 615, The second is that upon each of these occasions
the change in circumstances was made the ground for a diplomatic approach
seeking revision of the treaty, not a declaration of its annulment.

Trealy revision and change of circumstances thus go hand in hand in inter-
national law, and it is significant that the specialist authors assemble the same
eight or ten precedents under the one or the other head, depending upon whether
they are writing about treaty revision or rebus sic stantibus. If the General Act
is outmoded because of its references to the League of Nations—a characteristic
it shares, it must be remembered, with about a hundred other treaties—the
available solutions would be withdrawal under the termination clause, or re-
vision.

The problem about a multilateral treaty is that revision has to be a multi-
lateral proces, and we al! recall the dilficulties faced by the Permanent Court in
the Oscar Chinn case when the revision was not unanimous (P.C.LJ., Series
A}B, No. 63, p. 65). It was with this type of problem in mind that the draftsmen
of the Covenant of the League incorporated in Article 19 machinery for revision
of multilateral conventions through the organs of the League. Although that
machinery was not used, the desirability of it remained in people’s minds, and so
it was only to be expected that when Belgium sought to revise the General Act
in 1949 she should have attempted to do so through the United Nations. How
else was it to be done? And the fact that it was done in this way certainty does
not mean that goevernments thought that the General Act was no more. How
could they have thought this, when the Permanent Court in the Free Zones
case { P.C.1.J., Series A}B, No. 46, p. 140) had held the relevant treaties in that
case to be in force, even if they were declared to be inconsistent with the present
conditions, when they had held that Article 435 of the Treaty of Versailles,
which said they were inconsistent with the present conditions, was incompetent
to abrogate them because Switzerland was not a party to it?

Treaty revision is a standard procedure whereby defects in treaties are cured
which result from changed circumstances. Whatever be the effects inter se the
parties to a revision, the very notion of revision presupposes two things which
are so well established within the framework of treaty revision as to be in-
coniestable, namely that first, the revised treaty is not abrogated save as be-
tween the Tevising parties, if at all, and then only to the extent of the revision
and, secondly, revision presupposes that the previous treaty is in force to be
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revised, otherwise the process would be negotiation of a new treaty, and not
treaty revision,

The proposal introduced in 1948 to revise the General Act followed a well-
established pattern and must be interpreted against the background of well-
established law and practice recorded, for example, by Tobin in his The Termina-
tion of Multipartite Treaties in 1933 or by Hoyt, The Unagnimity Rule in the
Revision of Treaties in 1959, Professor Scelle, for example, in his second report
to the International Law Commission on Arbitral Procedure in 1951, did not
think of the Revised General Act as substituting for a moribund instrument.
He said that the General Act was “révigoré” by the Revised General Act
(Yearbook of the International Law Commission, 1951, Vol. II, at p. 113).

Now it is true, of course, that the Revised General Act is a new treaty. But
then so are all acts of treaty revision. The only point of interest at present is
whether the promoters of the Revised General Act thought that they were
plugging a gap in the treaty system left as a result of the effluxion inte oblivion
of the old General Act, or whether they were intending to go through the
ordinary motions of revision.

One would have imagined from the fact that they entitled their instrument
“ Revised General Act” that they thought they were engaged in a repair, and not
a substitution operation, and it comes as something of a surprise to find France
suggesting that it was not intended to be a revision after all. Re that as it may,
we can take the point seriously, and, although the views of the promoters of the
Revised General Act upon the General Act would not be more conclusive than
other views upon it, we can take up the challenge to show what they, the
promoters, had in mind.

The details of what was said and done in 1949 are set forth in paragraphs 144
to 162 of the Memorial of the Australian Government, and I shall not weary the
Caourt by further reiterating what can be read there. I shall content myself with
drawing attention to the key indications of the promoters’ intentions,

The General Assembly resolution which opened up the matter did not recite
the lapse of the General Act. It said that its efficacy had been impaired. Of
course some of its chapters had been impaired. The fact that they utilized the
machinery of the League of Nations necessarily impaired them, and I have
shown exactly how, The point is that neither the General Act as a whole, nor
any part of it, especially Chapter II, had been fatally impaired. All of the pur-
poses of the General Act could still be realized, and other machinery was
provided for in almost every contingency.

It may be thought that this is playing down the extent to which the General
Act was affected by the demise of the League, and that I am suggesting that the
Revised General Act was superfluous. What I would point out is that the pro-
maoters of the Revised General Act had prominently in mind the demise of the
Permanent Court and the effect of this upon Article 17 of the original General
Act. We know that that effect had been negated in practice by Article 37 of the
Statute of the present Court, even respecting latecomers to the Statute, so that
there was really no problem. But we know this with hindsight. It took the
decision in the Barcelona Traction case to put the point beyond any doubt, and
even though Article 37 was adverted to at the time of the revision of the General
Act, no one could have been sure that it would have the effect which we now
know it does have. The fact is that Belgium did give prominence to the problem
of Article 17.

If it were a question of revising the General Act today, one wonders if it
would have been thought warth the effort, since the problem of Article 17 is
now seen ta be cured for all parties to the General Act who are parties to the
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Statute of the Court, and the accession ¢lause might be dealt with by procedures
of more extended participation, leaving really only the procedures for ap-
pointing conciliators and arbitrators in the event of disagreement stil! in need of
repair. Would this have warranted a new treaty? Well, the question is really
political rather than legal.

To come back to the point, the General Assembly resolution went on to say
that the parties to the General Act who did not also become parties to the
Revised General Act would be able to invoke it “‘in so far as it might still be
operative™, that is, to the extent that the prescribed machinery, including that of
Article 17 was still available, about which at that time there was legitimate
reason for doubt.

Belgium, who sponsored the Revised General Act, in fact took the trouble to
emphasize that it would *“*not affect the rights’” of parties to the General Act,
to the extent that it was still operative and in fact the representative of Belgium
said categorically in the debate on the matter that:

“The General Act was still in force, but its effectiveness was decreased
owing to the disappearance of certain essentia! parts of the machine, i.e.,
the Secretary-General, the Council of the League, and the Permanent Court
of International Justice.” (Memorial, paras. 152-153.)

He, the representative of Belgium, even admitted that the repair operation
could be carried out without delay by a protocol to the original instrument,
which he described as “one of the most important collective treaties which
existed up to the present in the field of the peaceful settlement of international
disputes” (ibid. ). T point out that the past tense there, “existed up to”, is in the
past tense only because of the orafio ebligua transcription of the debate.

We note too with interest that the French representative was chairman of a
committeg which reported on the proposal and said that “the General Act is
still in force™. This, as the Memorial indicates, was a statement repeated over
and again, and one from which there was no dissent whatever. (Memorial, para.
154.)

What more is there to be said? Evervone in 1949 accepted that the General
Act and the Revised General Act would continue to run aleng parallel tracks.
The Secretary-General of the United Nations assumed this because he listed
them together as both in force. Dr. Liang said as much from his vantage point
in the Secretariat. Belgium, which sponsored the Revised General Act, was
listed in 1973 as a party to the General Act in a list of treaties edited by the
Director of the Treaty Section of the Belgian Ministry of Foreign Affairs. When
the Netherlands accepted the Revised General Act in 1971, the Netherlands
Foreign Minister told the States-General that the General Act was still in force
for the Netherlands and the same happened in the cases of Denmark, Norway
and Sweden,

To go further, Mr. President, would be to labour a point that has now become
only too obvious and I shall only remind the Court of my reply to the question
put by Judge Dillard to the Australian Government at the previous hearing:
why did Australia not enter the Revised General Act? To what I then said 1
would only add that the close scrutiny to which all matters connected with the
General Act have been subjected makes it clear that the object was to have stable
relations of peaceful settlement with a specific group of States and the General
Act was fully effective and quite sufficient to this end.

I would ask the Court’s leave to conclude by recalling that the issues raised
by this case more fundamentally concern the law of treaties than perhaps any
previous case, and that the central issue concerns pacta sunt servanda, which is a
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principle to which France is devoted. Commenting on the Treaty of Rome in an
address to the Gaullist party parliamentary group on 17 March 1974, Mr. Jobert,
the then Minister of Foreign Affairs said, ““The respecting of treaties is some-
thing fundamental™.

I thank the Court for the honour it has done me in hearing me in patience,
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ARGUMENT OF MR. LAUTERPACHT

COUNSEL FOR THE GOVERNMENT OF AUSTRALIA

Mr. LAUTERPACHT: Mr. President and Members of the Court. Once
again 1 have been given the opportunity to address the Court—an opportunity
which, as always, is a source of pride and pleasure to me.

Tt falls to me to deal, in the first place, with the second ground on which the
Government of Ausiralia invokes the jurisdiction of the Court: the declaration
which France made on 20 May 1966 relating to the Court’s compulsory juris-
diction.

This declaration, which replaced one made on 10 July 1959, was terminated
by France on 2 January 1974 with effect from that date. Howcver, the position
is well established in the jurisprudence of the Court that the moment at which to
test the Court’s competence in a case is that of the filing of the Application, The
point is clearly stated in the Netteboivm case and T need not take the Court’s
time in arguing it furiher.

Thus the sole question in this part of the case is whether the present proceed-
ings fall within the terms of the French declaration of May 1966. I shall subrit
that this question must be answered in the affirmative.

The Court is not unacquainted with the arguments which may be used in
support of this submission. They were first developed by the Government of
Australia in the course of the oral hearings in May 1973 and then again in the
Australian Memorial filed in November 1973. Needless to say, 1 should prefer
it if this argument could avoid going over ground already trodden. But in the
absence of directions from the Court under Article 67 of the Rules of Procedure,
T am not entitled to treat any point either as established or as requiring special
argument. So [ shall, within the intractable limits of the subject, seek to put the
arguments to the Court as freshly as | can,

There appears to be only one principal issue in this part of the case. Is the
final phrase in the third French reservation effective to exclude the case from
the jurisdiction of the Court as established by the main operative part of the
French declaration?

The reasons why this is the only issuc are two in number: one is that no other
issue has been raised by the French Government. The second is that there is no
other issue to be raised.

On this latter point, it is clear beyond debate that the case falls within the
positive operative part of the French declaration, being a dispute concerning
facts or situations subsequent to the date of the declaration. The requirement of
reciprocity obliges one, of course, to look at the Australian declaration also.
However, there again the dispute is embraced within the positive operative part
of that declaration and cannot conceivably fall within any of the Australian
reservations, .

So one is brought back to the third phrase of the French reservations—
disputes concerning activities connected with national defence. This was in-
voked by the French Government in its Note and Annex addressed to the Court
on 16 May 1973. The Government of Australia has aiready had occasion to
dwell on the extra-procedural character of this communication, Nothing has
happened to cause the Government of Australia te change its position in this
regard. At this juncture however, when the duty of the Court is to judge for itself
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whether it is competent to act even in the absence of the defendant, nothing is
to be gained by pressing further an essentially procedural complaint, The in-
vacation by France of its third reservation can be and will be squarely met on its
merits.

To say this, however, Mr. President, does not involve any abandonment by
the Government of Australia of the contention that, even treating the French
Note and Annex of 16 May 1973 as a valid step in the proceedings, this pair of
documents still fails adequately to show that the present dispute falls within the
scope of the reservation relied upon by the Government of France.

However, before pursuing this point further, it may be helpful if in a few
broad strokes I sketch the outlines of my argument regarding the French reser-
vation,

[t falls into two parts. The first assumes the validity of the reservation and, as
just stated, develops the contention that the conditions for the operation of the
reservation are not satisfied in this case.

The second part of the argument raises basic questions of principle which,
though they have been discussed in previous cases before the Court, have
never actually been the subject of decision by it. On the present occasion, how-
ever, a decision will be essential unless the Court either accepts the General
Act as an effective jurisdictional link between the parties or accepts the first
part of my argument regarding Article 36, paragraph 2, as just outlined. The
submissions in the second part of my argument which raise these fundamental
questions are these: first, I shall submit that the third French reservation, in the
respect in which it is here invoked, is void and must be disregarded by the
Court. Secondly, I shall submit that it is severable from the rest of the French
declaration with the consequence that the remainder of the declaration can
stand and serve as an effective base for the exercise of the Court’s competence.

Now, with your leave, Mr. President, I shall develop the first part of my argu-
ment. This is to the effect that the conditions of the third French reservation are
not satisfied.

The reservation, if T may read it again, excludes:

*... disputes arising out of a war or international hostilities, disputes
arising out of a crisis affecting national security or out of any measures
or action relating thereto, and disputes concerning activities connected
with national defence”, '

Of the threc separate situations contemplated in this reservation only the
third is mentioned in the French Note, that is to say, “disputes concerning
activities connected with national defence”. Since it is this alane of the three
situations which has been expressly invoked, it is evident that the other situations
have equally expressly not been invoked, If the Court were inclined to examine
the possibility of attributing any present role to those other situations, it would
surely—may I respectfully suggest—first indicate the nature of its interest to the
Government of Australia and provide it with an opportunity to comment
specifically thereon,

The present question, then, is whether this dispute is one concerning activities
connected with national defence. This phrase contains two conditions, each of
which must be met before the reservation is operative. Of the first condition,
that the dispute must relate to “activities”, I need say no more.

As to the second condition, that those activities must be “connected with
national defence’’, the important point is that any acceptance of its applicability
must depend upon findings of fact.

The phrase “*connected with national defence” is not a legal term of art. It is
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an expression descriptive of a situation of fact. The proposition that in any legal
process the party relying upon particular facts must prove them is too funda-
mental and well known to require any further elaboration by me. It is true
there are certain matters which may be within judicial knowledge, for examgple,
that there are four seasons and twelve months in the year, In certain situations
there may be presumptions of fact. But in this case the facts upon which France
must rely if the condition in its reservation is 10 be satisfied are not ones which
fall within the established limits of judicial notice or of presumption. The
relevant facts must be demonstrated.

And indeed, the French Note of 16 May 1973 accepts this, for it contains the
following paragraph:

“Now it cannot be contested that the French nuclear tests in the
Pacific. .. form part of a programme of nuclear weapon development and
therefore constitute one of those activities connected with national defence
which the French declaration of 1966 intended to exclude.”

Now this would be a fine introductory sentence to an exposition of the facts
directed towards showing that the French tests did in teuth constitute an activity
connected with national defence. But unfortunately this introductory sentence is
not followed by any material development of the theme.

The association between the French activity and the ¢conception of national
defence is treated as self-evident. Or, as the French communication puts it,
“it cannot be contested™.

In my submission this attempt to bring the nuclear tests within the conditions
prescribed in the French declaration fails.

The Court is here faced by the need to choose between fwo possible assess-
ments of the legal significance of the expression “national defence”. One is
broad enough to cover a mere reference to nuclear weapon development. The
other is narrower and requires a showing that the activity in question is truly
connected with national defence. At this point, however, the Court meets
something of a dilemma. The choice between the broader and the narrower
definitions becomes the equivalent of the choice between a subjective and an
objective interpretation of the reservation. If the reservation is treated broadly,
so that its requirements are met when France says simply that this is a case of
nuclear weapon develapment, then it becomes 2 self-judging, automatic or
subjective reservation. As such, I shall contend that it is invalid. if, on the.other
hand, the scope of the reservation is narrower and requires a showing that it
is connected with national defence, then it becomes an objective reservation, and
in order to approach it the Court must be put in a position where it can judge
by refcrence to objective criteria whether the facts of the situation truly merit
the description ““activities connected with national defence™,

The French Government in its invocation of the reservation has entirely
failed to put the Court in possession of the facts which would enable the Court
objectively to0 make an appreciation of the nature of French nuclear activity.
There is certainly no presumption that because a State seeks to manufacture
nuclear weapons, it is doing so for defensive purposes. Perhaps some might
argue that since aggression is prohibited by the Charter of the United Nations,
it cannot be thought that the French measures could be for aggressive purposes.
Consequently, by a simple process of elimination, so it may be sugpested, the
development of a nuclear weapon must be assumed to be for defence purposes.
This, however, is not encugh. If the concept of defence is approached in this
way, everything is defensive unless it is shown to be aggressive. Yet there is no
more reason for making that assumption than there is for making the contrary.
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The insufficiency of the French presentation of material in support of its
reliance on this reservation can better be shown by a consideration of the type
of argument which France might have presented if the facts had so warranted.
Thus, for example, France might have said that as regards her metropolitan
territories she needed constantly to be prepared to meet either a massive land
attack by conventional forces or a possible nuclear attack. It is not for me to
speculate on the additional considerations which France might adduce in this
connection, The real point is that France does not adduce any considerations.
If, however, the French Government now seeks in an international tribunal to
rely upon the concept of “national defence™ as something with an objective
content, then it is for the French Government to show that the requisite condi-
tions are specified. After all, it must be recalled, it was the French Government
and not anyone else who introduced the notion into the French declaration.
It was a voluntary act, presumably intended te achieve something. If it was the
intention of the French Government to establish a reservation with an objective
content, then it can have no cause for complaint if this Court requires that
recourse to the reservation should be accompanied by some clear demonstration
of the applicability of the reservation to the case in hand. Tt is no part of the
judicial process, whether it be national or international, that a tribunal should
decide cases without being placed in possession of the necessary facts by the
parties concerned.

Nonetheless, it may be said, is not the Court obliged under Article 53 of the
Statute, in the absence of the defendant State or if the defendant fails to defend
his case, to satisfy itself that it has jurisdiction and may not, therefore, in this
connection reach a conclusion on the basis of such facts as it knows or can con-
veniently ascertain for itself?

To the implementation of this suggestion in the present context there is at
least one major obstacle: how is the Court to assess whether the French tests are
an activity connected with national defence? What facts has it got? At the mo-
ment, the Court possesses only the French statement of the desired conciusion,
nothing more. If the Court is going to carry out its own investigation, where is it
to look? What material is it to take into consideration? To whose views is it 1o
attach weight and where is it to find them expressed? Is it to take into account
statements made in the French national press? And if so, what is it to make ol
the following observation in Le Monde of 2 July 1974—less than a week ago?
In a substantial and serious article entitled ““Pour un nouveau stvle de défense™
one may find the following paragraph, which I have ventured to translate:

“All the commentators and politicians, beginning with thc President
of the National Assembly, are agreed in recognizing that our nuclear force
has been wanted less because of its supposed military effectiveness than for
reascns of political importance in relation to other countries,”

May the Court treat such a statement as material evidence? May it treat state-
ments of reverse content as material evidence? And if so, will the Court be
satisfied that nuclear weapon testing is an activity connected with national
defence?

Yet, on the other hand, what if the Court were to find that the mere invocation
by France of the reservation in its communicatien to the Court of 16 May
1973 is sufficient? That is to say, that it is sufficient for France simply to state
that the tests are an activity related to national defence, as France docs so state
in this case. Does this not change the character of the reservation? Is one then
not obliged to view the French reservation as no longer “objective’ in character
but rather as one which is “subjective™ or *‘automatic™?
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As I have already suggested, the concept of national defence as used in the
French reservation is not a legal term of art; and there is no authority bearing
on the legal meaning of those very words. But the Court will recall that on 11
December 1946 the General Assembly of the United Nations by a unanimous
resolution comprehensively endorsed “‘the principles of international law re-
cognised by the Charter of the Nuremburg Tribunal and the judgment of the
Tribunal’’. Amongst the principles recognized in the Nuremburg judgment, and
thus acknowledged by the General Assembly, was the principle that the plea
of self-defence is open to judicial scrutiny and review. As the Court will imme-
diately recognize, there is a great deal of common ground, if not a virtually
total overlap, between the concept of national defence and self-defence. And
while, of course, the situations of fact which underlie the expressions presently
being examined are themselves totally outside comparison, there is room for
comparison of the two concepts on the legal plane. It is a feature of judicial
consideration of the plea of self-defence that insistence is placed .upon the
presentation of cogent evidence to support the plea. There is nothing automatic
or subjective about the plea. The mere fact that a situation is said to be one of
self-defence is not accepted as disposing of the matter in a sense favourable to
the party raising the plea. When the claim of self-defence is raised, then—as the
Nuremburg Tribunal said—it “‘must ultimately be subject to investigation and
adjudication, if international law is ever to be enforced...” (see Annual Digest
and Reports of Public International Law Cases, 1946, Vol. 13, pp. 210).

Is there any reason why the process of judicial review applied to the concept
of self-defence should not equally be applied to the concept of national defence?
Can the Court excuse the Party relying upon the concept from the task of
pointing to the material facts and showing that they justify the application to
them of the description of national defence? And if the Court should be inclined
to extend the liberty of appreciation enjoyed by France in the present situation,
how is the Court to formulate that extension in terms which do not in truth
either convert the concept into one which is either essentially subjective or lead
back to a situation in which a more or less objective reservation is invoked
unsupported by adequate evidence?

Tt is this last question which brings me to the matter covered by my second
submission. I thus conclude my first formal submission, to the effect that the
French Government has entirely failed to show that the case falls within the
scope of the third reservation to the French declaration under the optional
clause. And so, with your leave, Mr. President, I turn to my second submission.

The starting point of this, the sccond part of my argument that the French
declaration under the optional clause creates an effective jurisdictional link
between the Parties, is the contention that the third French reservation is
subjective, self-judging or automatic in character. As such it is invalid. How-
ever, as | shall go on to submit, it is severable from the rest of the French decla-
ration which can, therefore, stand without it and form an effective basis for the
competence of the Court.

The Court will, of course, appreciate that if it is satisfied that no connection
has been established between the French tests in the South Pacific and the con-
cept of national defence, then this part of my argument becomes unnecessary.
The contention in the previous section of my speech was advanced on the basis
that if the French reservation was assumed to have an objective content, the
Court was quite without evidence on which to decide that the conditions of the
reservation were satisficd.

Since no material has been made available to the Court in this connection,
the only ground on which the Court can find that the conditions of the French
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reservation are met is by a holding that the reservation is so wide in its scope
that its mere invocation by France is sufficient to make it operative. The
retention by a State making a declaration under the optional clause of so
comprehensive a discretion to deprive the Court of jurisdiction after the insti-
tution of proceedings brings the reservation within the category of so-called
“self-judging”, “automatic’ or *‘subjective” reservations.

The Court is familiar with the principal arguments against the validity of such
reservations. They have been referred to and set out in the oral hearings of 1973
(supra, pp. 208-210) and again in the Australian Memorial of November 1973.
I shall, therefore, present my argument on this aspect of the case under the
following headings:

First, 1 shall develop the points of principle which exclude the acceptance of
such a reservation;

second, I shall indicate that there is nothing in the previous decisions of the
Court which in any way limits its freedom to hold that the reservation is void
for inconsistency with the Statute of the Court.

First then as to the argument relating to the invalidity of a subjective re-
servation.

This invalidity flows from the inconsistency of a subjective or automatic
reservation with a fundamental feature of the competence of any international
tribunal. This is the exclusive right and power of an international court to
determine for itself whether in any given case it possesses jurisdiction. The Court
will recall that the general principle was affirmed, and its express reflection in the
Statute of the Court acknowledged, in the Neortebohm case in 1953 (1.C.J.
Reports 1953, p. 120). The Court there said:

““The judicial character of the Court and the rule of general international
law referred to above are sufficient to establish that the Court is competent
to adjudicate on its own jurisdiction in the present case.”

Now the Court led up to this statement with a number of general observations
of sufficient importance to merit their recollection in detail: **Paragraph 6 of
Article 36 merely adopted, in respect of the Court, a rule consistently accepted
by general international law in the matter of international arbitration...” Then
a few lincs later the Court went on:

“This principle, which is accepted by general international law in the
matter of arbitration, assumes particular force when the international
tribunal is no longer an arbitral tribunal constituted by virtue of a special
agreecment between the parties for the purpose of adjudicating on a partic-
ular dispute, but is an institution which has been pre-established by an
international instrument defining its jurisdiction and regulating its opera-
tion, and is, in the present case, the principal judicial organ of the United
Nations.”

Mr. President, these are words of great importance—uttered, it may be
remembered, by way of rejection of an argument advanced by the respondent
State to the effect that, since the period of its acceptance of the Court’s juris-
diction had expired after the date of the institution of proceedings, the Court
was not only not competent to hear the case but also was not competent even
to pass upon the question of its own jurisdiction. And, it is appropriate to
emphasize, the Court laid stress upon the institutional character of its structure,
from which it is clear that the Court considers that individual States could not
unilaterally detract.
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Can this weighty statement of principle be reconciled with the reservation by
a defendant State of the right to decide for itself, once an application against it
has been filed, that the Court may not have jurisdiction? It is impossible either
in strict logic or in legal principle to escape a negative answer.

As a matter of logic, if the Court alene has the right to decide upon its own
competence once proceedings have been commenced, then this must exclude
the right of anyone ¢lse to exercise the same power of decision-making.

As a matter of legal principle—and this alone can override logic—one is
bound to ask what effective legal purpose can be served by an acknowledgment
of the right of States to pretend to accept the compulsory jurisdiction of the
Court while at the same time retaining the power to escape from that obligatory
competence. Tt must, surely, be quite contrary to that integrity, which we can
safely assume is essential to legal principle, legally to permit that kind of
acceptance of the Court's jurisdiction.

It is no answer te this condemnation of such acceptances to say that it is
better that a State should at least open up a possibility of the exercise of
jurisdiction by the Court than that it should, by reason of the unacceptability of
an automatic reservation, exclude itself completely from the aperation of the
Court’s compulsory jurisdiction, This type of argument is often adduced by
those who call themselves realists in international affairs and who regard a
compromise with principle as justifiable if it leads to a suitable political gain.
But if one locks at the experience of the Court, the history can hardly be de-
scribed as one of gain, Has the Court been more aclive because France, Liberia,
Malawi, Mexico, the Philippines, Sudan and the United States of America have
included automatic reservations in their declarations of acceptance of the
optional clause? In the two cases in which France as a plaintiff invoked the
Court’s jurisdiction on the basis of the optional clause, the very presence of the
automatic reservation led in one of them to the exclusion of the Court’s com-
petenice. In the one case to which Liberia has been a party, the Court’s juris-
diction was founded on Article 19 of the Mandate for South West Africa and
was not, it may be observed in passing, excluded by Liberia’s subsequent ac-
ceptance of an optional clause limitation. Tn one of the cases in which the Court’s
jurisdiction was invoked against the United States on the basis of the optional
clause, recourse was had to the automatic reservation, though the Court found
on other grounds that it was not competent. And in the one case in which as
plaintiff the United States relied upon the optional clause the automatic reser-
vation was invoked against it by Bulgaria.

So where has the gain to the Court’s jurisdiction been? It is now nearly 30
vears since this Court was established. One can no longer say: let us wait and
see how things turn out. The automatic reservation may prove to be beneficial.
After 30 vears a tribunal should be able to assess what is or is not in its interest
and in the interest of the system of law which it is responsible for applying.
In my submission, the answer is clear. There has been no gain to the Court from
the tolerance of automatic reservations, whatever their form; and they should
now be clearly and emphatically condemned.

Interestingly enough, this submission is itself fully in accord with the views
of the executive branch of the United States Government which, after all, was
the initiator of recourse to the automatic reservation. In 1959, for example,
the Department of State in a report to the Chairman of the Senate Foreign-
Relations Commiittee said that it favoured the omission of automaticreservation
from the United Siates declaration. The Department considered the existing
reservation as inconsistent with Article 36, paragraph 6, of the Statute and
observed that—
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“such a reservation could be regarded as rendering the U.S. declaration
illusory and as evidencing a distrust of the Court, contrary to our policy of
support for referral to the Court of international legal disputes which
cannot be settled otherwise™ (Whiteman, Digest of fufernational Law, Vol.
12, p. 1308). :

The Department of Justice took the same view. In supporting an amendment
to remove the automatic reservation it suid:

“The proposed amendment would tend better to effectuate our seitled
national policy to encourage and develep the rule of law in the affairs of
nations. The existing reservation of a unilateral right to determine what
disputes are domestic has had the opposite tendency.” (fbid., p. 1310.}

In 1960 President Eisenhower expressed himself in favour of such a change, as
did his Secretary of State, and this view has been consistently shared by the
executive branch of the United States Government ever since.

It is appropriate to recall also the terms of Article 35, paragraph 1, of the
European Convention on the Peaceful Settlement of Disputes. This provides:

“The High Contracting Parties may only make reservations which
exclude from the application of this Convention disputes concerning
particular cases or clearly specified [subject] matters, such as territorial
status, or disputes falling within clearly defined categories.”

These words, Mr. President, reflect a deliberate policy decision by the parties
to that treaty that general subjective or automatic reservations are unacceptable.
If this express provision had not been inserted in the Convention, the point
which T am now making would still have been open for argument, just as it is
here, in relation to Article 36 (2) of the Statute of the Court. But I cite the pro-
vision because it is helpful and important in demonstrating the reaction of the
countries of the Council of Europe to the concept of an “‘automatic™ reservation.

In the Advisory Opinion on Reservations to the Genocide Convention the
Court, with a wisdom which has since been confirmed by the international
community generally in the Vienna Convention on the Law of Treaties, iden-
tified the reasens why in certain circumstances the community might benefit from
wider participation in multilateral treaties even at the expense of an accumula-
tion of reservations. But none of those reasons apply in the case of automatic or
self-judging reservations to the optional clause. Nor can such reservations be
said to comply with the requirement, laid down in the same Advisory Opinion
and adopted in the ¥ienna Convention, of compatibility with the purpose and
object of the treaty.

These are, if I may respectfully so submit, fundamenta! and compelling
reasons for a determination of the incompatibility with the Statute of self-
judging reservations, and for a consequent holding of the invalidity of such
reservations.

If T have not expressly referred to the views on this matter of Judges Guerrero,
Klaestad, Armand-Ugon, Sir Percy Spender and Sir Hersch Lauterpacht the
Court will I am sure not think me lacking in respect or in filial piety. The views
of these distinguished judges are so well known that it is unnecessary for me to
remind the Court of them, though they are in fact described at papes 309 to
311, supra, of the Australian Memorial of November 1973. My main purpose

_ has been to recali to the Court’s notice the main peints of principle as recognized
in the Court’s own well-established jurisprudence.

The Courr adjourned from 11,10 a.m. to 11.30 a.m.
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However, the fact that these judges have had occasion to discuss the problem
of automatic reservations in relation to specific cases pending before the Court
raises the question as to whether there exists on this matter any influential
precedent—I say “‘influential” rather than “controlling” precedent because
Article 59 of the Statute excludes any formally binding precedent. The question
really is whether the Court, as such, has in the past committed itself to an
acceptance of automatic reservations. My submission is that the Court has not
done so and that it is quite free today to reach the conclusion for which I have
just been contending.

There have only been two cases invelving automatic reservations. In the
first, the Cerrain Norwegion Loans case, the Court expressly declined to con-
sider the validity of the French automatic reservation as it stood at that date.
The Court said:

“The validity of the reservation has not been questioned by the Parties.
It is clear that France fully maintains its Declaration, including the reser-
vation, and that Norway relies upon the reservation.

In consequence the Court has before it a provision which both Parties
to the dispute regard as constituting an expression of their common will
relating to the competence of the Court. The Court does not therefore con-
sider that it is called upon to enter into an examination of the reservation
in the light of considerations which are not presented by the issues in the
proceedings. The Court, without prejudging the question, gives effect to
the reservation as it stands and as the Parties recognize it.”" (I.C.J. Reports
1957, p. 21)

The second case involving an automatic reservation was the frrerhandel case.
There were two stages in the case. At the interim measures stage the United
States invoked the automatic rescrvation. However, the Court did not find it
necessary to consider the validity of the reservation then because it held that the
circumstances did not require the indication of the interim measures requested
by the Swiss Government. Moreover, the Court stated in the recitals of the
Order that “the decision given under this procedure in no way prejudges the
question of the jurisdiction of the Court to deal with the merits of the case and
leaves unaffected the right of the Respondent to submit arguments against
such jurisdiction” {I.C.J. Reports 1957, p. 105, at p. 111}. Three judges in a
separate opinion, Judges Klaestad, Hackworth and Read, observed specifically
that as to the question of the validity of the reservation there did not at that
stage appear to exist any dispute which called for the consideration of the
Court.

The second stage of the case dealt with the preliminary objections raised by
the United States. One of these was to the effect that the issues concerning the
sale or disposition of the vested assets of the General Aniline Corporation was a
matter falling within the .domestic jurisdiction of the United States as deter-
mined by it. As to this the Court said:

“Although the Agent for the United States maintained the Objection
throughout.the oral arguments, it appears to the Court that, thus presented,
part {a) of the Fourth Objection only applies to the claim of the Swiss
Government regarding the restitution of the assets of Interhandel which
have been vested in the United States. Having regard to the decision of the
Court set out below in respect of the Third Preliminary Objection [which
related te the non-exhaustion of local remedies] it appears to the Court
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that part {a} of the Fourth Preliminary Objection is without object at the
present stage of the proceedings.”

Accordingly, the Court held that it was not necessary to adjudicate on that
point.

It is thus quite clear, I would submit, that the Court has not only not ex-
pressed itself on the question of the validity of automatic reservations but has
also been at pains to show that in its view that question did not arise for decision
in the circumstances before it. It is, therefore, not possible to say that the Court
bas any substantive view on the question, or even that it has differed on the
essence of the issue, as opposed to its relevance, from the views of those judges
who have so powerfully argued that automatic reservations are invalid,

At this point then, Mr. President, I may turn to my submissions regarding
the consequences of the invalidity of the French reservation.

My contention is that all that is affected by the finding of invalidity is the
words which are relied upon by the French Government in this particular case.
In other words, the consequence of a finding of invalidity of the French reserva-
tion is that all that falls to the ground is the expression **and disputes concerning
activities connected with national defence”. The declaration must nnow be read
as if those words are not there. :

The Court does not need to be reminded of the terms of Article 59 of its
Statute which preseribe that “The decision of the Court has no binding force
except between the parties and in respect of that particular case™. 1t is no part
of the Court’s task in this case to pass generally upon the validity of the whole
of the French declaration. The Courl is not invited to do so by either Party,
Indeed, each Party seeks the very contrary. France has invoked the declaration
as a valid instrument containing the reservation in question and as overriding
the terms of the General Act. Australia invokes the declaration as an eflective
text once the offending reservation has been struck out. But neither side is
secking to establish the invalidity of the French declaration as a whole.

Now the conclusion based upon this essentially formal—but nonetheless real,
I must emphasize—approach to the consequences of the invalidity of the French
reservation can be reached by another independent route: an assessment of the
separability of the reservation from the rest of the declaration.

It is to be recalled that in the Fnterhanmdel case two Members of this Court
found that the invalidity of the United States reservation relating to matters
of domestic jurisdiction did not affect the operative value of the rest of the
declaration. Thus the President himself, Judge Klagstad, approached the matter
in terms of the will or intention of the State making the declaration, His method
of determining the intention of the United States in this respect is of particular
relevance and value in this case. He referred to the debates in the United States
Senate and identified the considerations underlying the acceptance of the re-
servation in guestion, and he then continued:

“It may be doubted whether the Senate was fully aware of the possibility
that this Reservation might entail the nullity of the whole Declaration of
Acceptance, leaving the United States in the same legal sitnation with regard
to the Court as States which have filed ne such Declarations. Would the
Senate have accepted this Reservation if it had been thought that the United
States would thereby place themselves in such a situation; taking back by
means of the Reservation what was otherwise given by the acceptance of
the Declaration? The debate in the Senate does not appear to afford
sufficient ground for such a supposition.

For my part, I am satisficd that it was the true intention of the com-
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petent authorities of the United States to issue a real and effective Decla-
ration accepting the compulsory jurisdiction of the Court...” (I.C.J.
Reports 1959, p. 77.)

Given the limited character of the evidence before the Court in the Inter-
handel case regarding the intentions of the United States Senate at the time of
the acceptance of the optional clause, the opinion of President Klaestad can only
be read as representing the view that in the absence of evidence that the United
States declaration would nor have been made without the reservation in ques-
tion, the presumption was that the declaration would have been made without
the reservation in question had its objectionable character been known.

A comparable approach was adopted by Judge Armand-Ugon, also in a
dissenting opinion in the same case. He too spoke of the “intention” of the
United States and adverted to the fact that the United States had submitted to
the Court’s jurisdiction both as a claimant and a respondent (I.C.J. Reports
1959, p. 93). And, it should be added, there is no material distinction between
the views of these two judges and those of Sir Hersch Lauterpacht. He used the
same basic test in both the Cerrain Norwegian Loans case and the Interhandel
case though he reached a different conclusion: a conclusion which, on this
question of severability, I would respectfully suggest may not automatically be
transferred from the cases which he was considering to the present case.

May I seek to apply to the present case the approach adopted by those judges?
There is no extrinsic evidence of the intentions of the French Government
specifically in relation to the reservation now under challenge. It appeared for
the first time in the 1966 declaration—a declaration which, in common with its
predecessor of 1959 but unlike the first declaration made by France towards
this Court in 1947, was accompanied by no public statement whatsoever.

But the making of a declaration under the optional clause has always been,
at any rate until, alas, a few months ago, a feature of French policy. Permit me,
Mr. President, to recall what Mr. Bidault said in 1948 in the exposé des motifs
which he presented to the Assembly in support of a projet de loi for the purpose
of authorizing him to ratify the declaration made in 1947. The translation, I
fear, is my own:

“The French Government, which has always promoted, by all the
means in its power, the progress of international institutions, has con-
sidered that it should be amongst the first to extend by a special declaration
the compulsory jurisdiction of the new Court.”” (Doc. parl., Ass. nat.,
25 June 1948, Ann. No. 4733))

This was clearly a serious declaration notwithstanding the inclusion in it of
an automatic reservation relating to domestic jurisdiction. Yet it is to be ob-
served that at that time the French Government appears to have been unaware
of the weakness to which that reservation relating to domestic jurisdiction as
determined by itself was prone. Thus, a few lines later, Mr. Bidault commented
on this reservation saying that it was of ‘‘a general order [un ordre général],
similar to the one which had been made at the time of the acceptance by France
of the General Act” (ibid.).

However, after the comments made in the Certain Norwegian Loans case
showed the flaw in the French reservation, a fresh declaration was made in
1959 omitting the automatic reservation relating to domestic jurisdiction. No
explanation accompanied this change but presumably it must have been made
with the intention of ensuring that no doubt could be raised in the future re-
garding the effectiveness of the French declaration. Hence, it may reasonably
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be assumed that when the 1959 Declaration was itself modified in 1966 by the
addition of the very reservation now in question there was no intention thereby
to destroy the effectiveness of the declaration and that in so far as there could
be any question relating to the validity of the addition, the intention would have
been that the declaration should stand without the reservation.

If this attempt to identify the intentions of the French Government appears
a bit notional, it is not the result exclusively of the difficulties inherent in any
retrospective attribution of intention. It is because when the French Declaration
of 1966 was made, there was small likelihood that anyone would have contem-
plated that the French Government would cver disregard the established pro-
cedural rules of the Court and invoke a reservation without at the same time
accompanying recourse to the reservation with a detailed and proper argument.
However it is from the course voluntarily followed by the French Government
that the present position results and, I should stress, France should not in
consequence be allowed the benefit of any doubt arising from its own decision
not to play a full role in these proceedings.

This brings me, Mr. President, to the conclusion of my arguments in favour
of the possession by the Court of jurisdiction under Article 36, paragraph 2, of
the Statute.

Mr. President, I turn now to a consideration of the argument which appears
on the final pages of the French Annex of 16 May 1973 under the heading
“Inapplicability in situations excluded by the French declaration under Article
36, paragraph 2, of the Statute of the Court”. The argument here advanced by
France is, in effect, that its relatively unrestricted acceptance of the Court’s
jurisdiction in 1931 under the General Act must now be read as limited by the
reservations attached to its current declaration under the optional clause.

It must be said at the outsct that the problem does not arise for discussion if
the Court accepts the submission which I made a moment ago to the effect that
the French reservation under Article 36, paragraph 2, is not valid, for in that
case the reservation is non-existent and thercfore there can be no conflict be-
tween it and those of the General Act. This is true also, I must add, cven if the
Court were (0 reject the submission that the automatic rescrvation is scverable
from the declaration of which it forms part. For in that case in the absence of
severability the invalidity of the reservation would lead to the nullity of the
whole declaration, and while that would of course deprive me of Article 36,
paragraph 2, as a basis for the jurisdiction of the Court, it would of course
eliminate entirely any question of a conflict between the French declaration of
1966 and France’s obligations under the General Act.

Now this French argument, the proposition that its acceptance of the General
Act, its participation in a multilateral treaty, can be limited or qualified by its
unilateral act in relation to an entircly distinct instrument is, to say the least,
novel; and if for no other reason that that, it requires particularly close scrutiny.
Moreover, the specific arguments adduced in support of it are characterized by
a complete unconcern to grapple with a clear decision of the Permanent Court
running quite contrary to the French proposition.

Any acceptance of the French contention on this point must involve a con-
tradiction and rejection of the statement made by the Court in the case of the
Electricity Company of Sofia and Bulgaria (P.C.1.J., Series A[B, No. 77).
Familiar though this statement is, it bears recollection:

“In its [the Court’s] opinion, the multiplicity of agreements concluded
accepting the compulsory jurisdiction is evidence that thc contracting
Parties intended to open up new ways of access to the Court rather than
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to close old ways or to allow them to cancel each other out with the ultimate
result that no jurisdiction would remain.” (Ibid., p. 76.)

This was the very passage which was quoted by Judge Basdevant in his dissenting
opinion in the Certain Norwegian Loans case (I.C.J. Reports 1957, p. 75) when
he took the view—now repudiated by the State of which he was so notable an
embellishment—that if France could not effectively rely upon the optional clause
as a basis for the Court’s jurisdiction, it certainly could rely upon the General
Act, The passage is, moreover, one which appears repeatedly in textbooks. It
has, so far as [ am aware, never been questioned except marginally by Judges
Anzileiti and Hudson and then only in its application to the facts of the
particular case.

But the passage which I have just read from the Electricity Company of
Sofia and Bulgaria case is immediately followed by another which is not quoted
so often, perhaps because the essential part of the Court’s views was stated in
the first passage. Nonetheless, T must read this paragraph:

“In concluding the Treaty of conciliation, arbitration and judicial settle-
ment, the object of Belgium and Bulgaria was to institute a very complete
system of mutual obligations with a view to the pacific settlement of any
disputes which might arise between them. There is, however, no justifica-
tion for holding that in so doing they intended to weaken the obligations
which they had previously entered into with a similar purpose, and es-
pecially where such obligations were more extensive than those ensuing
from the Treaty.” (P.C.1J., Series A/B, No. 77, p. 76.)

Those last words speak for themselves. Since, in that case as in this, it was
the later instrument which was invoked in an attempt to narrow the jurisdiction
of the Court. But the principal reason why I have read this second passage is to
place eniphasis on the reference made by the Court in each of the paragraphs
to the element of infention, In the first paragraph there are the words “evidence
that the parties infended 10 open up new ways of access...”. In the second
paragraph there are the words “there is no justification for holding that in so
doing they intended to weaken the obligations which they had previously en-
tered into...”.

Intention, Mr. President and Members of the Court, is the key to the situation.
There is no mechanical rule in these matters which prescribes that an optional
clause declaration overrides every other acceptance of the Court’s jurisdiction
or that any later text overrides any earlier one. ’

This may explain why there is no reference in the French Annex to this, the
only judicial statement which carries with it the authority of the Court as such.
It may also explain why there is no reference even to the dissenting opinions of
Judges Anzilotti and Hudson in the same case. It is, of course, well understood
in international jurisprudence that regardless of the quality of the dissent it is
only the decision of the Court itself, reached even by the barest majority, which
thereafter stands as the official expression of the collective wisdom of the Court.
But if the reasoning of judges of the distinction of Judges Anzilotti and Hudson
had really supported the French contention, one might have expected that the
French Government would have mentioned this fact in the hope that the ma-
jority of 9 votes to 5 in the Electricity Company of Softa and Bulgaria case might
no longer serve to persuade the present Court of the correctness of its predeces-
sor’s conclusions. However, as | ventured to indicate when T addressed the Court
last year in reply to the question put by Judge Dillard and Judge Jiménez de
Aréchaga, the essentials of the dissenting opinions of both Judges Anzilotti and
Hudson far from favouring the French position in this case in truth confirm the
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argument which T am now developing. Like the Court, both Judpes Anzilotti
and Hudson took the view that what really matters is the intention of the States
concerned. The point of difference between them and the Court lay in the
identification of what the Parties intended. The Court could see no evidence of
an intention that the treaty should override the optional clause relationship.
Judge Anzilotti, on the other hand, saw in the treaty provision that ‘it is under-
stood that the disputes referred to above include in particular those mentioned
in Article 36 of the Statute of the Permanent Court of International Justice”
(P.C.LJ., Series AlB, No. 77, p. 91) an indication that the Parties intended the
whole of their optional clause relationship to be absorbed into the treaty
relationship. Judge Hudson also attributed a controlling significance to the
element of intention—finding evidence of this first in the exclusion from the
scope of the optional clause declaration of disputes for which a special pro-
cedure is laid down in conventions in force between the Parties and, second, in a
variety of other considerations including the fact that the treaty came after the
declaration, the pre-natal history of the treaty and the general policy of the
two States.

The importance of intention in resolving difficulties which appear to arise
when one source of the Court’s jurisdiction is affected by a later source of an
apparcntly more restricted character is demonstrated also by the Judgment in
the Corfu Channel case (merits). The Court will remember that the jurisdiction
of the Court in that case was established in the course of the Judgment on. the
preliminary objection {(I.C..J. Reports 948, p. 15) as resting on the unilateral
Application of the United Kingdom coupled with the acceptance by Albania
through its conduct of the proceedings thus started. This finding of juris-
diction related to an Application which stated that the purpose of the claim was
to secure a decision of the Court on the international responsibility of Albania
“And to have the repacation or compensation due therefor from the Albanian
Government determined by the Court™ (ibid., p. 17). Subsequently, the Agents
notified the Court of the conclusion of a special agreement for the purpose of
submitting to the Court two specific questions regarding the respective re-
sponsibilities of the Parties (ibid., pp. 53-54). The first of these questions was
whether ‘Albania was responsible under international law for the explosions
which had taken place and for the resulting damage and whether there was any
duty to pay compensation.

In the proceedings on the merits, the Government of Albania contended that
this guestion so formulated in the special agreement did not give the Court
jurisdiction to assess the damages. In effect, the Albanian Government was
contending that the Court’s jurisdiction under the special agreement was nar-
rower than that established by the conduct of the Parties and acknowledged in
the Judgment on the preliminary objection.

The Court’s answer {o this contention did not involve any formal or mechani-
cal recourse to formulae or maxims regarding the relationship of lex priori
and lex posteriori. Instead, all the Court’s emphasis was put fairly and squarely
on intention. The Court said:

“The main object both Parties had in mind when they concluded the
Special Agreement was to establish a complete equality between them by
replacing the original procedure based on a unilateral Application by a
procedure based on a Special Agreement. There is no suggestion that this
change as to procedure was intended to involve any change with regard
to the merits of the British claim as originally presented in the Application
and Memorial.” (J.C.J. Reports 1949, pp. 24-25.)
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The comment made on these two cases, the Electricity Company of Sofia and
Bulgaria case and the Corfit Channel case, by Dr. Rosenne in his magisterial
study of The Law and Practice of the International Couri, 15 appropriate for
mention at this point;

“There is, it is true, a subtle distinction between these two cases. The
Permanent Court placed the issue squarely within the orbit of jurisdiction,
whereas in the second case the langnage of the Court speaks of procedure.
But common to these two opinions is the insistence of the Court in seeking
the underlying intention of the parties, and while the Court will refrain
from too broad a generalization, it appears implicit in what it has said that,
where the parties manifest a general intention to ¢onfer jurisdiction on the
Court, a multiplicity of titles of jurisdiction will not thwart the realization
of that intention.” (Vol. 1, pp. 476-477.}

At this point it will, I venture to submit, be proper to look a little more closely
at the intentions of the Parties to the present proceedings, and especially those
of France, in relation both to the General Act and the declarations made
under the optional clause. The Parties to this case, as well as the Court, are
fortunate that French constitutional practice has, at any rate until relatively
recent times, served to ensure a fairly full formal presentation of the official
understanding of the content of instruments such as the General Act and decla-
rations made under the optional-clause. And, as the Court will see, this material
is quite striking in its lucid demonstration of French official understanding that
the General Act and the optional clause declarations belong to two legally quite
distinct systems of conferring jurisdiction upon the Court, so that there could
be no intention in an optional clause declaration that could affect or override
the obligations assumed in the General Act.

Perhaps the Court would like to consider first the exposé des motifs accom-
panying the draft law authorizing the French Government to adhere to the
General Act. This was presented to the Chambre des députés on 1 March 1929
by Mr. Poincaré and Mr. Briand. The fact that this particular projet de loi
was amended before adoption in no way weakens the force of the general
observations made in the exposé regarding the character of the General Act.
Here, in translation, for the inadequacy of which T must again take responsibility,
are some of the key passages in the exposé:

“If you [that is to say, the French Chambre des députés] give the
authorization now sought this will be the first time that France will not
only have undertaken to have recourse to compulsory arbitration for the
pacific settlement of disputes which may arise between her and this or that
other State, but also that she will have undertaken in this connection an
obligation—could one say ‘in blank™—valid towards all other States who
wish to assume the same commitments.” (Doc. parl, Chambre, 1 March
1929, Annex 1368, p. 406.)

I may perhaps interject here that it is made clear in another French parlia-
mentary document that “the term ‘arbitration’ farbitrage] is used here in its
broad sense and clearly covers the case of judicial settlement by the Permanent
Court of Internaticnal Justice® (Poc. parl., Chambre, 11 July 1929, Annex 2031,
pp. 1133-1134). .

Now if I may continue with the quotation from the same exposé des motifs:

“Tt [the General Act] is an undertaking with a universal scope, for once
our adhesion is authorized by you and notified to the Secretary-General of
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the League of Nations, it will no longer be for us to limit the extent of its
consequences. Every State which signs this Act will in its turn have as
against us, in the matter of arbitration [that is to say, judicial settlement]
both rights and duties; and in the same way as we shall be entitled to seek
from them the arbitral settlement of disputes arising between us, so they will
be entitled to seek the same from us.

Secondly, it is general undertaking, in the sense that it is not related to
such and such a category of disputes but to all disputes which may arise—
subject to the reservations which will presently be mentioned and which
contemplate only the possibility of recourse, in certain cases, to parallel
procedures of pacific scttlement.” (Doc. parl., Chambre, 1 March 1929,
Annex 1368, p. 406.)

Some pages later the exposé des motifs continues thus:

“Further, the Government intends to use only within very narrow limits,
the power, granted by Article 39 of the General Act, to derogate from the
procedures established by the Act: in respect of three clearly specified
categories of dispute, whose political gravity may turn out to be such that
reference to the Council becomes essential, and only when the Government
considers it appropriate to make use of the right laid down in the Covenant
of the League of Nations of bringing a dispute before the Council.”
(Ihid., p. 407.)

I may say that the reservations which were then proposed by the French
Government to the National Assembly were subsequently altered in the sense
that they did not appear in the final /oi which authorized the French acceptance
of the General Act. .

But here, Mr. President, is the clearest of all possible demonstrations of the
intention of the French Government to accept the obligations of judicial settle-
ment as laid down in the General Act, subject only to the reservations con-
templated in Article 39 of the Act. The idea that the French Government re-
tained a power unilaterally to restrict, by means of optional clause declarations,
the competence of the Couri under the General Act, clearly never struck the
French Government as a possibility.

A few months later, on 11 July 1929, Mr. Paul Bastid, a deputy, produced in
the name of the Foreign Affairs Committee of the Chamber a substantial and
schelarly report on the Government’s proposal. The report fully supperted the
Government’s initiative—and went even further in suggesting a reduction in the
number and range of reservations to be made, as 1 have just said. It may be
added that this suggestion was closely reflected in the text of the French ac-
cession on 21 May 1931, printed as Annex 16 1o the Application in this case.
In the Conclusions leading to the final proposal Mr. Bastid said, and again this
is my translation:

“Further, the text itself [that is, the General Act] by the play of partial
adhesions and of reservations, provides States with avenues of escape.

We do not wish, for our part, to divest ourselves of any of the under-
takings which it prescribes. We accept them up to their maximum. Our
policy has never feared an authority authorized to lay down the law; it has
never scught to escape the light. The organization of international justice
implies, for the States which participate in it, the possibility of eventually
losing their cases. National self-esteem may find ifself bruised. But thisis a
small inconvenience compared with the advantages which ensue for the
cause of peace. We have known judicial defeats. We have borne them with



ARGUMENT OF MR. LAUTERPACHT 457

good humour.” (Joeurnal officiel, doc. parl., Chambre, 11 JTuly 1929, Annex
2031 at p. 1143))

Now this declaration—to which, by the speeches made and the action taken,
the French parliament and executive clearly subscribed—was made, it must be
remcmbered, in the full knowledge that even at that time there existed the
machinery of the optional clause under Article 36 (2) of the Statute of the
Permanent Court. $So much was this so that Mr. Bastid devoted a section of his
repert to “L’acte général et I"article 367 (ibid., p. 1139}, In it, he referred first
to the fact that France had originally intended to make its acceptance of the
optional clause dependent upon the entry into force of, what turned out to be,
the abortive Geneva Protocol of 1924. And he then continued as follows:

“On Article 36 the French Government’s way of looking at things
subsequently underwent some change. [That is, some change from the view
adopted in relation to it’s connection with the Geneva Protocol of 1924.]
It seemed to it [that is, the French Government] that there was no room fo
fend off systematically, because it was fragmentary, an improvement in the
general structure of peace. The Committee on Foreign Affairs was so told
and by a resolution of 1 February 1928 it declared itself [that is, the
Committee on Foreign Aflairs of the Chambre declared itself] anxious to
release our acceptance of the optional clausc from its link of subordination
to the protocol. But as the Committee on Arbitration and Security was stil!
sitting, the Committee [that is, the Committec on Faoreign Affairs] preferred
to await the results of its work, which might render unnecessary any definite
adhesion to Article 36 (2).

The General Act, seen at its broadcst, provides for something more than
Article 36 (2), since it embraces every dispute, contemplating in principle
not only judicial settlement for legal disputes, but arbitration for other
disputes. Broader in its coverage, the Act was also wider in its scope in
that it was open to States not members of the League of Nations.

Lt is necessary however to ask if adhesion to the Act renders it quite
useless te ratify Article 36 (2). Undoubtedly not, since some States may
have ratified the opticnal clause which do not adhere to the General Act
and, therefore, unless we have ratificd Ariicle 36 (2) no binding link would
exist between such States and us for the settlement of legal disputes.

But it is truc that the opiional clause of the Statute of the Court loses, as
a result of the General Act, much of its interest and that in no case can its
ratification be considercd as a substitute for adhesion to the diplomatic |
text which is the subject of this report [that is, the General Act).” (fbid.,
p. 1139)

This analysis, by Mr. Bastid, was soon afterwards supported in the exposé
des motifs presentcd by Mr. Tardieu and Mr, Briand in support of a draft of a
law to authorize the ratification of the declaration made by France on 19 Sep-
tember 1929 accepting the optional clause (doc. pari., Chambre, 1929, No. 2605,
p. 335). In this exposé the Ministers said—I apologize for having to quole so
much but these are texis I consider of major importance: -

“In the new conditions which have just been described, adhesion to the
optional clause of Article 36 of the Statute of the Court does not have the
same significance as international opinion would have given it if it had
taken place before the establishment, and the adoption, by the Assembly

_ of the General Act of Arbitration, it can no longer be considered as
constituting an end. Its more modest significance is to ensure the practical
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settlement of disputes defined in Article 36 of the Statute of the Court
during the period until the General Act has received a sufficient number of
ratifications to allow it truly to become an instrument of peace between
peoples.

The various international instruments opened for the signature of the
members of the League of Nations—whether the Protocol, the opticnal
clause or the General Act—bind reciprocally only the States which have
accepted them. However, the General Act has so far received only four
adhesions; and two of them relate to the Act as a whole, Whatever hope we
may be entitled to put in it, we must foresee certain hesitations and delays
before its application becomes more general, On the other hand, the nu-
merous signatures gathered by the optional clause of Article 36 already
confer on the clause a quasi-universal practical value. ..

The previous Government considered that as the General Act of Arbi-
tration was established France had n¢ further reason for remaining outside
this movement and for not sharing in the immediate advantages of the
optional clause system. These are, pentlemen, the practical reasons which
led the French delegation in the Assembly, on the same day as Great
Britain signed the document, to review the signature given in 1924..."

The conclusions, Mr. President, to be drawn from these statements—the
substance of which was in no way affected by subsequent parliamentary develop-
ments—are compelling,

First, as already stated, there was a clear understanding of the separate
identities of the General Act system under Article 36 (1) of the Statute and the
optional clause system under Acticle 36 (2). It is, moreover, manifest that.
flowing from this comprehension of their separate identities was an implicit
appreciation of the fact that declarations under the optional clausc were in-
capable of modifying acceptances of the General Act.

_And this leads directly to the second conclusion. It is evident that in the minds
of the French Government the acceptance of the Court’s jurisdiction under the
optional clause was secondary and subsidiary to acceptance of the Court’s
jurisdiction under the General Act.

The understanding and attitude of the French Government at the time of its
adhesion to the General Act is thus clear. It is equally clear that in making its
original declaration under the optional clause in 1931, the French Government
regarded that declaration as separate from and supplementary to the adhesion
to the General Act.

Now the question remains whether in fact or in law the French Government
could or did generate any different infention effective to alter the situation as it
existed in 1931. I take it, of course, thai there is no question here regarding
Australia’s intentions. They have not been put in issue; and the Government of
Australia has recorded its own view that the General Act belongs to a system of
jurisdiction quite separate from the optional clause. We are concerned quite
exclusively, in effect, with the attitudes and intentions of the French Govern-
ment.

The understandings and attitudes which prevailed in France in the period
1929-1931, covered by the text which I have already mentioned to the Court,
were still clearly operative in 1936—at the time of the first renewal of the
French declaration under the optional clause of the old Court. The exposé des
motifs of the draft law to authorize the renewal of the declaration, as presented
to the Chambre des députés, after referring to the optional clause continues as
follows:
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*More limited in its scope [that is, the optional clause] than the General
Act of Arbitration of 1928, which covers all disputes, political as well as
legal, it fits into the overall plan of the General Act and, even after the
adhesion of France to the latter, it retains an undoubted utility. Although,
in its chapter relating to judicial settlement, the General Act to some extent
duplicates the clause of Article 36 [that is to say Article 36, para. 2] these
two texts remain no less distinct diplomatic instruments, taking effect
separately between their respective adherents...” (Doc. parl., Chambre,
20 February 1936, Annex 6592.)

I also quote an extract from the report submitted to the Senate by Mr.
Renoult on behalf of its Foreign Affairs Committee:

“In waiting until the adhesions of various foreign States to the General”™
Act signed in 1928 should become sufficiently numerous to make this into
an instrument of peace between peoples, the French Government has con-
sidered that it would be desirable to ensure at the very soonest a possibility
of the practical settlement of disputes defined in Article 36 of the Statute
of the Court. Thus it decided to adhere to the optional clause mentioned
above.” (Doc. pari., Sénat, 13 March 1936, Annex 264, p. 160.)

Once again one finds in these paragraphs the clearest acknowledgement of the
separate character and independent standing of the General Act and the optional
clause—each intended to open up new routes of access to the Court and neither
overriding the other, )

The next event which requires some examination is the making in 1947 of a
" new French declaration under the optional clause and its ratification in 1949,
This event is important because for the first time—with the exception of the
wartime reservation—the optional clause declaration became significantly
narrower than the General Act acceptance. The element leading to this result
was the introduction into the declaration of a reservation excluding from the
jurisdiction of the Court matters falling essentially within French domestic
jurisdiction as determined by the French Government.

One may reasonably ask: was anything said in the period 1947 to 1949 to
suggest that this narrower reservation was intended—let alone was thought
able—to alter the terms of French participation in the General Act system?
The answer is to be sought in the exposé des motifs of the draft law authorizing
the ratification of the French declaration of 1947 presented by Mr. Georges
Bidault. After a brief general statement of the background, the exposé referred
te the terms of the three reservations attached to the new declaration. T need
not trouble the Court with the first,

As repards the second, the exposé said—once more in my translation:

“The declaration reserves the freedom for the Government to resort to
any other method of peaceful settlement on which the parties have apreed
or may agree. A similar provision appeared in the declarations of 1929 and
1936 which the French Parliament approved at the material times.”

I will revert presently to the significance of this reservation, which reappears in
the current French declaration,

But it is the reference to the third reservation in the exposé des motifs which
specifically calls for attention now:

“The declaration does not apply to differences relating to matters which
are essentially within the natienal jurisdiction as undersiood by the
Government of the French Republic. This reservation [and [ am still
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quoting from the exposé which is of a general nature] is similar to the one
which was made at the time of the acceptance by France of the General Act
of Arbitration.” (Journal Officiel, doc., parl., Ass. MNat., 25 June 1948,
Annex 4733.)

The Court will no doubt be surprised to learn that this reservation was thought
to be similar to the one which appeared in the French acceptance of the General
Act, for the reservation that appeared in that earlier document was one of
disputes “other than those which the Permanent Court may recognise as bearing
on a questio« Ioit by international law to the exclusive competence of the State”,
Nonetheless, the draft law was adopted without any objection being raised—as
is shown by the following extract from the speech of Mr, Bidault, the Minister
for Foreign Affairs, in reply to the debate in the Council :

“The first draft [the number first refers to the fact that other international
texts were under consideration at the same time] concerns the jurisdiction
of the International Court at The Hague. It has not given rise to any ob-
jection and I do not think that there is any reason for raising an objection
to it. It is in conformity with legal tradition and with French moral
tradition of long standing. Morcover, it includes, as regards the reserva-
tions of sovereignty, all the guarantees required to satisfy the most exacting
purists. Consequently, I think that this Assembly will not wish to make
difficulties which the National Assembly did not make as regards a major
act by which France marks its faith in international jurisdiction, a faith
which it would much like to see more widely spread.” (Annales du Conseil
de la République, Debares, Vol. 3, 1948, p. 1894, 9 July 1948.)

Can there then, in the period 1947-1948, be seen any indication of a French
intention to utilize a declaration under Article 36, paragraph 2, as a means of
attempting to reduce its obligations under the General Act? The answer is No,
no, beyand any shadow of a doubt. Qbviously in 1947/1948 the French foreign
ministry was aware of the General Act, hence the French foreign minister’s
comparison between the declaration and the General Act. But no suggestion
was made at the time that the declaration was intended to or could coverride
the General Act. Indeed the reverse inference must be drawn from the facts.
If the intention were to alter obligations under the General Act, then how could
the French Government have hoped to achieve its end by a reservation which,
on its own avowal to its parliament, was similar to, not different from, the
General Act.

I come next, Mr. President, in the search for a French intention to override
the General Act, to the remaining two declarations made under the optional
clause—those of 1959 and 1966. Can they have been intended to achieve such a
purpose? If so, there is nothing to go on except their actual words coupled
with a theory—advanced now by the French Government—which runs counter
to the express jurisprudence of this Court strongly reaffirmed but a short time
before by the judge of French nationality. Certainly there was no public ex-
planation given of the motivation of the French Government. The constitutional
process followed theretofore was abandoned. No projer de foi was placed before
parliament; there is no exposé des motifs; there is no ministerial statement; no
parliamentary debate; no legislation; only an executive act.

Now it i3 no part of my task to speculate on the extent 10 which the interna-
tionat obligations contained in the declarations of 1959 and 1966 were assumed
by the French Government in accordance with its established constitutional
procedures. Clearly what has happened is not fully understood in terms of
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French law even by Frenchmen. I quote, if T may, from 1 comment in a leading
French periodical—the Annunaire francais de droit international for 1969, where
there appears, in my translation, the following passage:

“The 1966 changes could leave observers more perplexed.., And,... it
must be remembered that the jurisprudence inaugurated in 1959 has not
undergone any change. It is a question of a unilateral act of the French
Government and not of a treaty in the sensc of Article 53 of the Constitu-
tion of 4 October 1958. No debates, no parliamentary examination, are
there to clarify its meaning, in contrast with the texts before 1959.”

But what matters for present purposes is that the evocation of intention derived
from the public processes associated with the events of 1931, 1936 and 1949
finds no equivalent in relation to the events of 1959 and 1966. There is no col-
lateral evidence on those two occasions of any intention to modify the under-
standing which permeated the earlier statements of the French Government
regarding the relative positions and functions of the General Act and the op-
tionatl clause.

At this point, Mr. President, I wish to retrace my steps for a moment to
menticon one further passage in the report prepared by Mr. Bastid in 1929, Under
the heading “*Special agrcements™ and referring to Article 29 of the General
Act, Mr. Bastid had this, amongst other things, to say:

“And of course, it will always be possible, after the General Act, to
conclude special agreements.

But when the agreements are, on the contrary, more restrictive than the
General Acl, when they limit more narrowly the agreed obligations, what
will happen then? Will it be necessary to apply those agreements to the
General Act itself?

Naturally, trouble can only arise in the case of agreements prior to the
Acts, since it depends always on the intention of the two parties to reduce,
in their mutual relations, the obligations which result for them from the
General Act.” (Doc. parl., Chambre, 11 July 1929, Annex 2031, p. 1136.}

Mr. Bastid discusses this matter further in relation to the effect of the General
Act upon prior agreements for the pacific settlement of disputes which confer
jurisdiction upon tribunals in terms narrower than those laid down in the
General Act. Throughout he emphasizes the control exercised by the intention
of both parties. Thus the question in this case resolves itself into whether there
is any evidence of the intention of both parties, not just one party, that the
French declaration under the optional clause should override the General Act.
As indicated there is no evidence even of a unilateral French intention to this
end; and there is certainly no cvidence that Australia has ever contributed to the
formation of a bilateral or common intention in this sense.

I must now, Mr. President, expressly state a caveat which will [ think in any
event have been generally understood in relation to this part of my speech. It is
that in secking to negate the existence or formation of a relevant French in-
tention in the period subsequent to the acceptance of the General Act, T do not
concede in any way that such an intention, even if established with crystal
clarity—which of course it is not—could make any difference whatsoever to the
obligations of France under the General Act. The Court is not here presented
with a situation in which the formation or expression of unilateral intention is
relevant, The General Act is a treaty, It can be modified only in accordance with
its terms. These terms exclude the introduction of reservations by means of
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unilateral declarations made within the framework of the opticnal clause. France
and all the other parties to the General Act are perfectly aware of the clear
distinction between the optional clause system, with its express allowance of
unilateral modifications on the one hand, and treaties, bilateral or multilateral,
which contain jurisdictional texts. The latter category, within which belongs the
General Act, may be altered only in the traditional manner,

The French Government, in its Annex of 16 May 1973, seeks to escape from
its difficulties by likening the situation to one in which there are two successive
treaties governing a single situation. To certain aspects of that argument T shall
return presently. But for the moment I would like to dwell on one aspect of the
matter where even the French argument recognizes that a measure of absurdity
may intrude. If the French coniention that an optional ¢lause reservation can
override the General Act is correct—on the ground, say, that the reservation is
a'later and more specific treaiy—then of course it should alse be correct to say
that any optional clause reservation is capable of overriding any prior under-
taking for the judicial settlement of disputes. Such a conclusion would be ab-
surd. And the French Government, recognizing this, secks to limit the effect
to texts “the exclusive object of which is the peaceful settlement of disputes, and
in particular judicial settlement™.

The distinction thus drawn between such treaties and other treaties which deal
with other topics as well and also happen to include a judicial settlement
provision is manifestly unfounded. No basis for it is suggested and none can
be maintained.

However that is not the immediate point. What requires examination is the
proposition that a unilateral declaration under Article 36, paragraph 2, can
override obligations of judicial settlement assumed in treaties which have that
process as their exclusive object.

Tn other words, let us take the French proposition that it is only in relation to
such treaties, ones which have judicial settlement as their exclusive object, that
the optional clause declarations can override.

With the Court’s leave, it may be appropriate to look first at the implications
of this proposition in relation to multilateral treaties for the peaceful settlement
of disputes which include a reference to the jurisdiction of this Court. The ques-
tion to be asked in each case is: if the French contention is correct, what effect
does it have upon these treaties?

Examination of the “Chronological List of Other Instruments Governing
the Jurisdiction of the Court™, which appears at pages 83-96 of the latest issue
of the Yearbook of the Court {(1972-1973) reveals three relevant treaties,

The first is dated 17 March 1948—the American Treaty on Pacific Seitlement
{(UNTS, Vol. 30, p. 56), concluded at Bogotd, So far as T have been ablc to gather
there are nine parties to this treaty: Brazil, Costa Rica, Dominican Republic,
El Salvador, Haiti, Honduras, Mexico, Panama and Uruguay. Of these, all
except Brazil have made declarations under Article 36, paragraph 2, of the
Statute. The Bogotd Pact contains in Chapter 4 a comprehensive acceptance of
the Court’s jurisdiction in terms virtually identical with Article 36, paragraph 2,
of the Statute of the Court. Thus, if the French contention were correct it would
be open to eight of the parties to this freaty unilaterally to modify their obliga-
tions by changing the terms of their declarations under the optional clause of the
Court. Tt seems unlikely, to put it at its lowest, that the parties to this treaty alter
making specific provision for the transmission of reservations under the Pact
to the Pan-American Union would have contemplated the existence of a parallel
and unregulated mode of altering their undertakings. And more than that, if one
reflects further, it would be absurd to think, foo, that they should have con-
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templated this possibility that would be operative only in relation to some of
themselves and not to all of themselves.

It is especially significant that the United States which, although it did not
ratify the Pact, nonetheless signed it, appended the following reservation:

*3. The acceptance by the United States of the jurisdiction of the Inter-
national Court of Justice as compulsory ipso facto and without special
agrecment, as provided in this Treaty, [the Bogota Pact] is limited by any
jurisdictional or other limitations contained in any Declaration deposited
by the United States under Article 36, paragraph 4, of the Statute of the
Court, and in force at the time of the submission of any case.” (UNTS,
Vol. 30, p. 110.)

One must ask what is the function of a reservation expressed in those terms?
The answer which the application of the reasoning in the French Annex suggests,
might be that if the reservation had not been made the treaty undertaking, as a
subsequent commitment, would have overridden the United States reservations
made to its declaration under the optional clause made in 1946. If the American
reservation to the Pact had been limited to earlier declarations, such an ex-
planation would have been correct. But the American reservation goes further.
The generality of its language covers future as well as past declarations—and
was clearly intended so to do. Why should it have done so if the French conten-
tion were correct? There is no explanation, except the fact that the United
States wanted to be free to limit its acceptance more stringently than permitted
in the Bogotid Pact and considered that it would not be able to do so by the
process of merely makinga declaration under the optional clause unless a specific
reservation to that effect were made.

Furthermore, as stated, seven of the States ratifying the Bogota system were
already bound by the optional clause. Why should they have thought it worth-
while subscribing to the Bogota Pact if, as the French Government appears to
suggest, its chapter on judicial settlement could never go beyond the limits of
their optional clause declarations past or future? Again, the explanation must
lic in the fact that those States saw in the Bogota Pact an additional way of
extending the jurisdiction of the Court. It must, of course, always be re-
membered that such States would have had in mind the straightforward and
uncomplicated statements of the Permanent Court in the Electricity Company
of Sofia and Bulgaria case.

A second example is provided by the Revised General Act itself of 28 April
1949 (UNTS, Vol. 71). The parties to this treaty are now Belgium, Denmark,
Luxembourg, Netherlands, Norway, Sweden and Upper Volta. Allexcept Upper
Volta have made declarations under the optional clause prior to their accession
to the Revised General Act. Why, it may be asked, would they have troubled
" to accept Chapter LI of the Revised General Act on judicial settlement if they
had regarded their existing declarations under the optional clause as a sufficient
and overriding basis for the Court’s jurisdiction?

The third example, Mr. President, and the last with which with your leave I
will deal this morning, is the European Convention for the Pacific Settlement of
Disputes. This contains in Chapter I an undertaking to accept the jurisdiction
of the Court in terms similar to Article 36, paragraph 2, of the Statute. Article
2, paragraph 1, of the European Convention—true to the intention of the parties
to open up, rather than close, routes of access to the Court—provides that
Article t shall not affect undertakings by which the parties have accepted or
may accept the jurisdiction of the International Court for the settlement of
disputes other than those mentioned in Article 1. However, the most interesting
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provision in relation to the present argument is to be found in Article 35,
paragraph 4:

“If a... Party accepts the compulsory jurisdiction of the International
Court of Justice under paragraph 2 of Article 36 of the Statute of the said
Court, subject to reservations, or amends any such reservations, that High
Contracting Party may by a simple declaration, and subject to the pro-
visions of paragraphs 1 and 2 of this Article, make the same reservations
to this Convention. Such reservations shall not release the High Contracting
Party concerned from its obligations under this Convention in respect of
disputes relating to facts or situations prior to the date of the declaration by
which they are made. Such disputes shall, however be submitted to the
appropriate procedure under the terms of this Convention within a period of
one year from the said date.” (UNTS, 1959, p. 260.)

What that is saying is that where after the acceptance of obligations under the
European Convention on the Pacific Settlement of Disputes, a party makes or
adds to its reservations under the optional clause, that alteration of its optional
clause commitments does not automatically affect the European Convention
commitment but may, by the making of a simple declaration, be made to have
that effect. In other words, it excludes any automatic application of the optional
clause reservation to the European Convention situation. Now it is known, I
am sure, to at least one Member of this Court, who was a member of the Com-
mittee of Government Legal Experts which drafted the European Convention,
that this paragraph was proposed by the United Kingdom and was unanimously
accepted by the Committee of Government Experts, which included amongst its
members at that time the then legal advisor to the French foreign ministry.
This provision makes it amply clear that in the understanding of the Committee
of experts the mere making of a reservation to an optional clause declaration
would not automatically operate to create a reservation to the European Con-
vention. This of course is the opposite of the view propounded in the French
Annex of 16 May 1973.

The draftsmen of the European Convention, in order to enable parties there-
to to keep their commitments under that instrument parallel with their optional
clause declarations, specifically permit them to make declarations for that pur-
pose under the European Convention. It is hardly conceivable that they would
have so provided specially if the same result would have come about as a result
of existing law. Their conduct is evidence of the view that in the Council of
Europe, when specific thought was given to this very subject, it was not con-
sidered that optional clausc reservations automatically overrode jurisdictional
obligations under other instruments of pacific settlement.

The Court rose at 1 p.m.



ARGUMENT OF MR. LAUTERPACHT 465

EIGHTH PUBLIC SITTING (6 VII 74, 10.05 a.m.)

Present: [See sitting of 4 VII 74.]

Mr. LAUTERPACHT.: Mr, President and Members of the Court. When the
Court rose yesterday I was in the process of examining the suggestion in the
French Note of 16 May 973 that a declaration under Article 36 (2) of the
Statute of the Court can override jurisdictional obligations which exist under
the General Act. I was observing that the French Government had recognized
the absurd results which would flow from the full logical application of its
proposition and had, therefore, sought to temper or qualify the proposition by
trying to limit it to treaties which dealt exclusively with the peaceful settlement
of disputes. Having suggesied that this limitation had no recognizable logical
foundation, [ nevertheless then began to consider what light practice relating to
such treaties might shed upon the French contention. It was in that connection
that I referred the Court in the first place to three multilateral treaties, the Bogota
Pact, the Revised General Act and the European Convention for the Pagcific
Settlement of Disputes, and I sought to show that the attitudes of the parties to
these treaties indicated quite clearly that in the thinking of those States, inter-
national law did not include any doctrine to the effect that optional clause
reservations automatically override or vary prior multilateral treaty commit-
ments to the judicial settlement of disputes. And that was the point which I
reached at the close of yesterday morning’s session.

Generally, however, the relationship between a restrictive acceptance of the
optional clause and prior jurisdictional commitments of the State making the
declaration does not appear to have been the subject of express and specific
discussion of the kind which I referred to yesterday morning. At most, attitudes
on this matter are to be implicd from the language used in considering other
aspects of the jurisdictional system of the Court. Thus, in the case of the French
parliamentary examination of the Act, which I referred to yesterday in some
detail, the indication that the General Act is not overridden by the optional
clause declaration is to be derived from the general language of the discussion
rather than from a specific mention of the present problem.

The same is no less true of the discussion which has taken place in United
States official and public quarters. Thus, repeated attention has been paid to the
relationship between, on the one hand, United States participation in multi-
lateral conventions with clauses which confer compulsory jurisdiction upon the
Court and, on the other, the so-called Connally amendment to the United
States declaration under Article 36 (2) of the Statute of the Court—the Connally
amendment being, of course, the self-judging or antomatic reservation.

In each case there has been clear identification of the separatencss of the
jurisdictional system of Article 36 (1) and (2}, coupled with cxpress repudiation
of any suggestion that the so-called “Connally amendment” could override the
specific jurisdictional commitments contained in various multilateral treaties,

By way of example, mention may first be made of the position adopted in 1960
by the Legal Adviser to the Department of State regarding Article XI[I—that
is the jurisdictional article—of the International Convention for the Prevention
of the Pollution of the Sea by Qil. In a Memorandum dated 23 May 1960, the
Legal Adviser said:




466 NUCLEAR TESTS

“This is a specific provision in a treaty permitting the parties to refer
. certain matters for determination to the International Court of Justice.
The jurisdiction of the Court in such cases is provided in Article 36, para-
graph 1, of the Statute of the Court. In my opinion, a submission to the
Couit under this specific provision would not be subject to the Connally
reservation . . . that declaration was filed pursuant to Article 36, paragraph
2, of the Statute of the Court. The specific provision of Article XILI [that
is Article XIII of the Convention] would govern references to the Court
made under it. The Connally rescrvation would only apply to references
where jurisdiction is premised on the declaration of general acceptance of
jurisdiction [that is to say, Article 36 {)].” (US Senate, 86:h Congress,
2nd Session, Executive Repori No. 6, p. 8.)

The same view was expressed by Mr, Arthur Dean, who had been head of the
United States delegation to the 1958 Geneva Conference an the Law of the Sca
in 1938, when, in 1960, he appeared before the Committee on Forgign Relations
of the United States Senate in the hearings on the Geneva Conventions. After
referring to the optional protocol to the Ceonventions, which provided for the
compulsory jurisdiction of this Court, Mr. Dean observed:

. .. if you decided to assent to this optional protocol, with respect to these
four conventions, there would be no reservation such as there is in the
Connally amendment . ..” (ibid., p. 9). ’

Or again, and even more explicitly, in 1967 the Committee on Foreign Re-
lations of the United States Senate made the same point in recommending that
the Senate advise and consent to the ratification of the Supplementury Slavery
Convention. The Committee’s report stated:

“Inasmuch as the Connally amendment applies to cases referred to the
Court under Article 36 (2} it does not apply to cases referred under Article
36 (1) which would include cases arising out of this convention.” (US
Senate, 90th Cangress, {5t Session, Execrtive Report No. 7, p. 5.}

Further and more recent instances could be cited in detail, but I only mention
them in passing: that the Connally amendment would not affect a submission
to the Court under the dispute scttiement provision of the Protocol relating to
the Status of Refugees and, once more, that the same amendment would not
affect acceptance of the jurisdictional clause in the Tokyo Convention on Of-
fences Committed on Board Aircraft,

It must, of course, be recognized that the examples which [ have just given
all relate to jurisdictional commitments assumed after the date of the Connally
amendment. They do not serve, therefore, as evidence to rebut the assertion
that a subsequent optional clause declaration can override a previously assumed
obligation in another treaty. But they do serve, nonetheless, to show positively
the clear and basic distinction in United States thinking between the system of
Article 36 (1) and the optional clause system of Article 36 (2).

Yet, because [ have referred to material subsequent to the Connally amend-
ment, it must not be thought that there exists no indication of the United States
attitude to the relationship between the Connally amendment and previously
established international commitments—that is to say the problem closest to the
one now facing the Court. It is, for example, uscful to look at a letter dated 5
May 1969 from Mr. William B. Macomber, who was the Assistant Secretary
of State for Congressional Relations. This letter was addressed to Senator
Fulbright, the Chairman of the S¢nate Committee on Foreign Relations. The
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subject of the letter was the relation between the jurisdiction clause in the Tokvo
Convention, which I mentioned 4 moment ago, and the Connally reservation.
In this letter Mr. Macomber stated:

*It is not unusual for the United States to enter into a treaty which
provides for disputes to be settled by the International Court of Justice.
Enclosed is a list of such treaties.” (US Senate, 3fst Congress, 1st Session,
Executive Report Np. 3, at p. 23.)

[t is significant that that list contains seven instruments containing references
to the Permanent Court or the International Court effective before the Connally
amendment and clearly regarded as unaffected by it. The seven texts thus listed
are: The Hague Protocol of 1930 on Military Obligations in Certain Cases of
Double Nationality; the 1931 Geneva Convention on Narcotic Drugs; and the
constitutions of the International Civil Aviation Organization, the Food and
Agricultural Organization, Unesco, the World Health Organization and the
Internationa! Labour Organisation—there is the United States acknowledging
that its jurisdictional obligation under seven texts in force prior to the self-
judging Connally amendment remained effective notwithstanding the Connally
amendment and unaffected by the Connally amendment.

In this connection, it is, I believe, also worth mentioning in passing the effect
which the French contention, if it were valid, might have had on the course of
the Sowuth West Africa cases befors this Court in 1962, The Court remembers, of
course, that those cases were commenced by two separate Applications by
Ethiopia and Liberia respectively. Each claimant State had to satisfy the Court
of the existence of jurisdiction in the case. The grounds of argument in the two
cases were identical, but there was in fact a major difference between the two
claimants: Ethiopia was not a party to the optional clause but Liberia was. I
have already mentioned that Liberia had made a declaration effective at that
time containing an automatic reservation. This reservation could have been in-
voked on a basis of reciprocity by South Africa had it been in any way relevant
to the case, as by implication France now suggests that it is. But the fact to note
is that neither South Africa, which wus by no means backward in the present-
ation of argument, nor even those judges of this Court who considered that the
Court lacked jurisdiction, ever suggested that the Liberiun automatic reservation
could be used to oust, in relation to the Liberian Application, the jurisdiction of
the Court flowing from Article 7 of the Mandate Agreement.

Mr. President, what is true of multilateral treaties is equally true of bilateral
treatics. In a list brought up to date in May 1973, the United States State
Department nofed 19 commercial treaties and two other treaties which contained
provisions for the settlement of disputes by the International Court of Justice,
being treaties to which, of course, the United States was a party, The same list
also noted that:

... in addition, the United States concluded economic co-operation and
aid agreements with 17 countries in 1948 which contain provisions for
referral of disputes to the International Court of Justice subject, however,
to the self-judging domestic jurisdiction reservation of the United States™,

So here a clear distinction is drawn between those treaties which, on the one
hand, are firmly recognized as possessing jurisdiction clauses entirely indepen-
dent of the United States declarations under the optional clause, and, on the
other hand, those treaties where the references to the jurisdiction of the Court
have expressly had read into them the terms of the Connally amendment. It is
evident beyond any doubt that, apart from these last cases specially provided
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for, there has never been any thought in anyone’s mind that the reservations
under Article 36 {2) could affect submissions under Article 36 (1).

Reference may also be made to a leading instance of bilateral treaty practice
from South America. The most recent Yearbook of the Court contains a refer-
ence to the General Treaty for the Settlement of Disputes concluded between
Argentina and Chile in 1972, This, as is known, replaced the 1902 General
Treaty of Obligatory Arbitration and instead established the compulsory juris-
diction of this Court in disputes arising between the two countries. Yet the
French contention is to the effect that, this being a treaty exclusively for the
pacific settlement of disputes, it is open to either party to render its terms nuga-
tory by the subsequent unilateral adoption of a more restrictive reservation to
their acceptances of the optional clause.

It hardly needs saying that any acceptance by the Court of the French con-
tention would be the single most effective deterrent to the further conferment of
jurisdiction upon the Court pursuant to Article 36 (1) of the Statute. Why should
States incur the risk of the ineffectiveness of an agreed procedure for the settle-
ment of disputes in treaties by including therein a reference to the Court?
The advice that they would undoubtedly receive in such circumstances would be
to insert provisions for arbitral settlement which would avoid exposure to
failure of the kind here under consideration.

There remain, Mr. President, four additional but short points to be made
regarding the French contention on the effect of the optional clause declaration.

The first rests upon the significance attached by Judge Hudson in his dis-
senting opinion in the Electricity Company of Sofia and Bulgaria case to a re-
servation in an optional clause declaration operative in cases where the Parties
have agreed to have recourse to another method of pacific settlement (P.C.1.J,
Series A{B, No. 77, p. 124). Judge Hudson found that although both the op-
tional clause and the other relevant instrument conferred jurisdiction upon the
Permanent Court, the two provisions belonged to separate systems of conferring
jurisdiction upon the Court, that the case fell within the reservation and that the
alternative source of jurisdiction was operative.

The French Declaration of 1966 contains, as all its predecessors have done,
a reservation excluding disputes with regard to which the parties may have
agreed or may agree to have recourse to another method of pacific settlement.
It is evident from the citations which I have already given to the various
exposés des motifs and reports in the French Parliament that the General Act
and the optional clause were considered by the French Government as being
each in relation to the other another mode of pacific settlement. It is clear also
that, apart even from the evidence of the French assessment of the two texts,
they in any event satisfy Judge Hudson’s criteria. Hence, it may be concluded
that the French optional clause declaration on its own langiage cannot stand in
the way of effective reliance upon the General Act.

The second and third peints both relate to the suggestion in the French Annex
that the present problem is simply one of resolving a coaflict between successive
treatics dealing with the same matter.

Thus, the second point is that upon proper analysis, although the relationship
between parties to the optional clause may derive from ‘‘conventional™ inter-
national law as opposed to “customary” international law, that does not make
the relationship a “treaty” relationship of the kind which even begins to attract
constderation of the rules relating to successive treaties. It is very much to the
point to recall in this connection one paragraph from Judge Hudson’s dissent
in the Efectricity Company of Sofia and Bulgaria case, a passage to which refer-
ence has not previously been made in this case:
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*Note may here be made of Article 2 of the Treaty of 1931 which pro-
vides that ‘disputes for the settlement of which a special procedure is laid
down in other conventions in force’ between the Parties ‘shall be settled in
conformity with the provisions of such conventions’. It is not a simple
matter to give a precise meaning to this provision; but it would seem quite
clear that the Belgian and Bulgarian declarations are not in this sense a
convention laying down ‘a special procedure’ for the setilement of legal
disputes covered by Article 36, paragraph 2, of the Statute.” (P.C.I.J.,
Series AJB, No. 77, p. 124.)

Thus Judge Hudson took the view that two declarations linking States under
the optional ctause could not be regarded as a convention, at any rate in the kind
of context which the Court is now considering.

At the same time, reference should be made to the discussion of the optional
clause system which occurs in this Court’s Judgment in the preliminary objec-
tions in the Right of Passage case (I.C.J. Reports 1957, p. 125). While the Court
is there prepared to treat optional clause declarations as establishing a con-
sensual bond between the Parties, it does not for a moment suggest that there
is any element of a common intention in reservations. Reservations are uni-
tateral. They create relations only within the framework of Article 36 (2) and in
no other way whatsoever.

The third point involves adding a further reason to those already given in the
oral hearings of May 1973 and in the Australian Memorial of last November as
to why it cannot validly be pretended that a declaration under the optional clause
is to be assimilated in quality to the Charter itself and thus enjoy the primacy
accorded to the Charter by Article 103 thereof. This additional reason finds
expression in an article by Sir Humphrey Waldock in the Brifish Yearbook of
International Law called “The Plea of Domestic Jurisdiction before International
Tribunals”. There Sir Humphrey was discussing the contention of Iran that
Acrticle 2 {(7) of the Charter would establish a definite constitutional limitation
upon the Court’s jurisdiction in all confentious cases. Sir Humphrey observed:

“Article 2, paragraph 7, does not appear to have the effect contended for
by Iran. In the first place, it may be doubted whether in the phrase ‘Nothing
in the present Charter’ the word ‘Charter’ was used as including, without
mention, the Statute of the Court. The internal evidence of the Charter and
Statute suggest that in either instrument the word ‘Charter’ is used to
describe only the articles of the Charter itself.” (Vol. XXXI (1954), p. 96.)

There then follows a footnote:

“For example, despite the Statute being an integral part of the Charter,
Acrticle 93 provides that parties to the Charter are also to be parties to the
Statute. Again, in Article 108 dealing with the machinery for the amend-
ment of the Charter, the phrase ‘the present Charter’ cannot include the
Statute of the Court which contains its own article dealing with amend-
ments of the Statute. In the Statute itself the Charter is always referred to
as if it were a self-contained separate instrument.” (fbid., p. 122.)

The fourth and last point, Mr. President, involves recalling once again the
inherent absurdity of the French proposition. What is the position when one or
more of the parties to a bilateral or multilateral treaty for peaceful settlement of
disputes is not a party to the optional clause? Clearly in such a case the French
optional clause reservation must be ineffective to modify the relationships
between that country and France under the General Act. The consequence is
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that the intention which, so the French Government contends, is demonstrated
in controlling terms by its optional clause reservation is ineffective and the
alleged parallelism which is said to exist between French commitments under the
two instruments disappears, Moreover, France then has two different sets of
relutions under the General Act, one with those States which have made op-
tional clause declarations and another with those States which have not; and,
since, if the French approach is correct, it will clearly be more advantageous,
were one contemplating proceedings against France under the General Act,
not to be bound by the optional clause, one could in theory have been faced by
this spectacle of potential plaintiff States actually terminating their optional
clause declarations before commencing proceedings against France, in order
that there should be no restrictions on the scope of their mutual jurisdictional
commitment under the General Act. The situation is too ridiculous to contem-
plate, but it is an obvious conseguence of the application of the French theory
and its absurdity constitutes yet another reason for rejecting the French con-
tention.

This brings me, Mr. Président, to the end of my obscrvations regarding the
proposition advanced in the French Annex that the French optional clause
declaration of 1966 overrides independent commitments to the jurisdiction of
the Court arising under Article 36 (1) of the Statute,

So may I, by way of the most summary résumé of what I have said, conclude
my argument with a number of specific submissions the general effect of which
will in due course be incorporated into the formal submissions to be made on
behalf of the Government of Australia.

1. The present dispute falls generally within the scope of the reciprocal decla-
rations made under the optional! clause by both France and Australia.
Accordingly, the Court possesses jurisdiction by viriue of Article 36 (2) of
the Statute.

2. The incorporation by France of the reservation of “activities connected with
national defence™ is not effective to deprive those declarations of their
jurisdiction creating power. This is firstly because France has not provided
the Court with the evidence which is the essential prerequisite for a judicial
determination of the applicability of the French reservation. Alternatively,
the French reservation is ineffective to deprive the Court of jurisdiction
hecause it is invalid. Tt is, moreover, severable from the rest of the French
declaration which remains eflective without it.

3. The existence of the French declaration and reservation thereto in no way
affects the jurisdiction established in this case by the General Act. The
General Act and the aptional clause create between the parties legal relation-
ships which are separate and independent of one another. The 1966 reserva-
tion could only override the General Act if there were evidence of the in-
corporation in an acceptable legal form of the common intention of the
parties that it should do so. There is no such evidence, More than that, there
is the most overwhelming evidence in the French parliamentary papers, to
which 1 referred at length yesterday, that both the French Executive and the
French legisiature have always regarded the General Act and the optional
clause as two quite distinct and independent systems of conferring juris-
diction upon this Court.

4. In any case the General Act is another mode of pacific settlement the effect
of which is expressly preserved by the first reservation in the French decla-
ration of 1966,

5. Finally, it should be recalled that the reservation made to the French




ARGUMENT OF MR. LAUTERPACHT 471

declaration of 1966 cannot possibly affect the Genera! Act relationships if,
as has already been submitted, this reservation is invalid; and for this pur-
pose it would not matter if, being invalid, the reservation could not be severed
from the rest of the declaration. In that case the whole declaration would
fall and a fortiori there would be no conflict between it and the General Act.

With these submissions made, Mr. President and Members of the Court, it
only remains for me to thank you for the hearing which you have afforded me
and respectfully to ask you to call upon the Solicitor-General of Australia,
Mr. Byers, to present the last part of the case on behalf of Australia.
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ARGUMENT OF MR. BYERS

COUNSEL FOR THE GOVERNMENT OF AUSTRALIA

Mr, BYERS: Mr. President and Members of the Court. May T at the outset
express my appreciation of the privilege conferred on me of again addressing
this Court. It may be convenient for me to recall Australia’s understanding of
the task which the Court’s Order as to admissibility requires of it. I propose
to do so concisely. In its Memorial that understanding was stated in these words
which | take from paragraph 434, page 331, supra:

“The Government of Australia will, therefore, now turn to show in more
detail how it has a legal interest in respect of each of these elements in the
claim. In so doing, the Government of Australia again emphasizes that
at the present stage of the case it is not necessary for it, nor is it invited,
to prove ifs substantive case. This is not in issue at this juncture., The
Government of Australia will give such a detailed demonstration in the
next phase of the proceedings, the one dedicated to the substance of the
case, At present, the Government of Australia is required to show that it
has a legal interest in its Application; and since this is to be treated as a
preliminary question, the Court can only proceed on the basis of the pre-
sumed correctness of the Australian contentions on the merits.”

That position, Mr. President, I now reiterate in the firm confidence that,
should Australia’s appreciation of its cbligations be deficient in any respect,
its attention will be directed thereto and opportunity of correction afforded to it.
I would ask the Court to consider all I say hereafter as subject to and as an
intended performance of that task as so understood.

The view expressed in the paragraph of the Memorial which I have quoted is
not inconsistent with the Court’s own jurisprudence and is consistent with both
the language of the Court’s Order and with Judge Jiménez de Aréchaga’s com-
mentary upon it and, of course, consistent also with the remarks of Sir Hum-
phrey Waldock to which the Attorney-General has referred.

Paragraph 23 of the Order of 22 June 1973 reads as follows: “Whereas it
cannot be assumed o pripri... that the Government of Australia may not be
able to establish a legal interest in respect of these claims entitling the Court to
admit the Application.” We read that language as directing us to address to the
Court arguments showing how it is that Australia possesses a legal interest in
respect of each claim made so that the Court may decide whether or not that
interest entitles it to admit the Application. The Court is only concerned, so we
submit, with the question of the admission of the Application into its curial
processes. The decision by those processes upen the ¢laims made in the Applica-
tion arises only at a later stage. Put shortly the Court’s Order, so we submit,
envisages a decision only upon the question whether the Court will now entertain
for later decision the claims made in the Application. And it poses now as the
anly question the following: Does Ausiralia have a legal interest to propound
the claims? That view necessarily involves, so we submit, that no decision pre-
sently may be made, consistently with the Order, upon the validity in law or in
fact of any of the claims so made, To the extent that the claims may be claborated
the purpose and only purpose is an indication of the content of the claims so
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that the Court may be adequately assisted in its decision of whcthcr or not now
to entertain them for subsequent adjudication.

May T, Mr. President, recall the observations of the Court in the Interhande!
case:

‘... the Court does not, at the present stage of the proceedings intend to
assess the validity of the grounds invoked by the Swiss Government or to
give an opinion on their interpretation, since that would be to enter upon
the merits of the dispute. The Court will confine itself to considering whether
the grounds invoked by the Swiss Government are such as to justify the
provisional conclusion that they may be of relevance in this case and, if so,
whether questions relating to the validity and interpretation of those
grounds are questions of international law™ (I.C.J. Reporis 19359, p. 24).

The accord of what I have said with the comments of Judge Jiménez de
Aréchaga on paragraph 23 of the Court’s Order of 22 June 1973 is apparent
from what I shall now quote from his declaration:

“At the preliminary stage it would seem sufficient to determine whether
the parties are in conflict as to their respective rights. It would not appear
necessary to enter at that stage into questions which really pertain to the
merits and constitute the heart of the eventual substantive decisions such
as for instance the establishment of the rights of the parties or the extent of
the damage resulting from radio-active fall-out.” (I.C.J. Reports 1973,
p. 108.)

The alterpatives posed, namely establishment of the rights or extent of the
damage from fall-out, both of which the remarks contemplate as being for the
merits, should no doubt be read with the earlier observations: “The issue has
been raised of whether Australia has a right of its own—as distinct from a gen-
eral community interest—or has suffered, or is threatened by, real damage.”
(Ihid., p. 107.)

From that contrast it would seem, as we would respectfully submit is legally
correct, that if a right of Australia is infringed—a right in the sense of a right of
Australia’s own—a legal interest to propound the claim is established without
maore.

The right of course must be justiciable. No damage or threat of damage is,
however, additionally necessary. If the claim is based, on the other hand, upon
a general community interest, the suffering or threat of real damage suffices
to permit the claim to be propounded, that is to say, a legal inferest to propound
or to enforce a general community interest arises, inter alia, from the threat of
or substaining of real damage by the possessor of that interest.

Mr. President, the Australian Memorial contains in paragraphs 390 to 400
a reference to, and discussion of, the jurisprudence both of the Permanent
Court and of this Court where admissibility is questioned. The Memorial con-
cludesin paragraph 401 that the word is not used as bearing any fixed denotation.
That is perhaps hardly surprising, but it does raise difficulties for Australia for
it is left to grope for, except to the degree of the guidance afforded it by the
Court, the precise question intended to be raised. Butin the light of that guidance
two things appear clear: the first is that Australia’s task is to establish its
legal interest to propound the claims and the second, that the validity of the
claims in fact and in law is a question for another day. That being so it is
apparent that the real, indeed the only guestion, is that of legal interest and,
further, that an elaboration of the basis of the claims is necessary to resolve that
very question,
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I now turn to that task and shall endcavour consistently with what I have
already said to outline the principal elements upon which we will rely. The course
I propose to follow is to deal first with Australia’s legal interest to obtain judg-
ment that its sovereignty over and in respect of its territory is violated by the
deposit on its territory and the dispersion in the air space of radio-active fall-
out from the French atmospheric nuclear tests,

Tt would no doubt be a logical step to deal initially with this Court’s juris-
prudence as to what may constitute a legal interest, but in the case of this claim
that interest will be manifest from this preliminary discussion of the legal con-
siderations which, be they ultimately held right or wrong, constitute it. T shall
begin by recapitulating those facts necessary to an understanding of the legal
considerations, while emphasizing again that what I have to say is offered only
pursuant to the Court's guidance, as an indication of what our case on the merits
will at least include. This is not the time for a final or definitive treatment of
what Australia’s factual case on the merits will be. But T would emphasize that
what facts I shall recall to the Court will be either indisputable or attested by
the most weighty and sober of authoritative bodies whose status lends authen-
ticity to their utterances. The facts in other words are orthodox and accepted,

Mururoa where the tests are held, is situated some 4,000 nautical miles to the
east of Australia’s eastern coast—TI pause to inlerpolate that a map showing
Mururoa’s situation in relation to Australia is Annex 1 to our Application.
Natural forces result in the carriage into the Australian air space and to the
deposit on Australian soil and on the oceans of debris from atmospheric nu-
clear tests conducted at Mururoa. That debris is radic-active, and inevitably
exposes the Australian population and the Australian environment to additional
doses of 1onising radiation. I would deal first with these natural forces, secondly
with the manner in which radio-active fall-out from French atmospheric tesis
at Mururoa is carried to Australia and deposited there, thirdly, with the
irradiation of the Australian population which occurs as a result of that radio-
activity fall-out and lastly with the interaction of the ionising radiation with
life. All I will have to say in this connection will be drawn from UNSCEAR
Reports already befare the Court and T will, for ease of reference to those Re-
ports, state the volume and paragraph numbers as [ proceed.

First, then, the natural forces. One marked feature of atmospheric circulation
at high altitudes is a system of predominantly western winds, or jet streams, in
mid-latitudes at altitudes of about ten kilometres. Australia and Mururoa are,
I interpolate, situated in mid-latitudes as Annex 1 to the Application shows, At
these heights, wind velocities of 100 to 300 kilometres per hour are usual and,
at mid-latitudes, air is carried around the globe in a weck or so. Paragraph
27 of the Australian Application describes how the earth’s atmosphere may be
divided, by virtue of its characteristics, into two zones called, in order of ascent,
the troposphere and stratosphere and separated by the tropopause. A result of
the existence of the predominantly westerly jet streams, to which I have referred,
is the carriage by them, towards the east around the globe at high speeds, of
matter which is injected into them or is transferred into them from above, An
atmospheric nuclear explosion at Mururoa takes place in the context of these
westerly jet streams. Radio-active debris which is injected into them is carried
inevitably in an easterly direction.

The height to which the radio-active debris rises in any given nuclcar explosion,
its vertical distribution in the cloud and its subsequent dissemination in the
atmosphere depend on a number of factors. They include the explosive yield
of the device, the manner in which it is exploded and the meteorological con-
ditions prevailing at the time and place of the explosion. In a word, atmospheric
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explosions cannot be confined to Mururoa. The actual detonation occurs no
doubt on territory which under the French Constitution is regarded as an over-
seas territoey: its necessary consequences are not and cannot be. He who has
the skill to cause the detonation has the knowledge of its consequences. )

Secondly, the carriage of the radio-active debris to Australia and its deposit
there. What I shall now say is a statement, in summary form, of material in the
1972 UNSCEAR Report, Volume 1, pages 39 to 41, paragraphs 147 to 165. In
those paragraphs will also be found the material upon which my outlinc of the
natural forces, which I have already undertaken, is based. After an atmospheric
nuclear explosion, radio-active debris is present in the atmosphere in particulate
form. The particles are small and consist mainly of material from the nuclear
device (para. 150). Unless the nuclear explosion occurs in the stratosphere it-
self, the radio-active debris may be distributed initially, either in the stratosphere
and the troposphere or, in the case of a nuclear explosion of lower yield, in the
troposphere alone. In the stratosphere, the debris is zonally well mixed so that
several months after a test the debris will be uniformly distributed around the
circle of latitude {para. 153), Many mechanisms play a role in the subsequent
transfer of radio-active debris from the stratospherc; through the tropopause,
to the troposphere from whence it is deposited on continents and on the oceans
below (para. 156). .

Radio-active material in the troposphere, present either as a result of its
initial injection there or as a result of transfer from the stratosphere, is mixed
fairly rapidly in the hemisphere of entry (para. 159). The mean residence time of
the debris in the troposphere is about 30 days (para. 162). As pointed out in that
same paragraph, the fall-out particles may reside in the lower, rain-bearing
layers of the atmosphere for a less period. Radio-active debris in the troposphere
is carried down to the level of rain-bearing clouds mainly by turbulent mixing
(para. 164). The radio-active particles are rapidly washed out of the lower tropo-
sphere by rain and are deposited on the continents and on the oceans (para. 164},
In addition to the deposit through rain processes, there is dry deposit which is
important in countries of low rainfall (para. 164). Much of Australia may be so
described.

I pause to summarize:

1. Above Mururoa there are high speed, predominantly westerly winds; these
winds circle the globe.

2. Debris from atmospheric puclear explosions is carried in an easterly direction
by these winds and reaches Australia.

3. The radio-active debris is deposited on Australia and on the oceans either by
rain or dry fall-out. :

. Such deposit is inevitable.

. The mechanisms which operate in the carriage and deposit of radio-active

debris are complex and are subject to many causes of variance,

[

The presence, Mr. President, in the Australian air space and the deposit on
Australia of radio-active fall-out from the atmospheric nuclear tests at Mururoa
will be established at the appropriate time by the most compelling evidence. The
Court will no doubt remember that paragraphs 56 to 57 of the Australian
request contain mention of the comprehensive Australian programmes to
monitor radio-active fall-out and of the publication of the results of that moni-
toring. In addilion to publication in scientific journals and official Australian
Government publications, the data from the Australian fall-out monitoring
programmes are submitted to UNSCEAR as official Australian information.
The Court will recall too that its records contain the text of a report of Aus-
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tralian and French scientists after their meeting in Australia on 7-9 May 1973.
That may be found at p. 170, supra. That report confains this statement:

“There was general agreement that the technical methods used by the
Australian anthorities for measuring quantities of radiation fall-out are
satisfactory and are in accordance with international practice.”

I turn now to the third aspect: the irradiation of the Australian population
which occurs as a result of the radio-active fall-out from the French atmospheric
nuclear tests over Mururoa. The 1972 report of UNSCEAR contains at page 22
of Yolume 1 a schematic diagram making abundantly clear the modes by which
radio-active fall-out in the atmosphere from nuclear tests inevitably result in
additional doses of ionising radiation to populations. There are two broad
categories of these radiation doses: external and internal irradiation. External
irradiation occurs as a result of the presence of radio-active fall-out in the at-
mosphere and more importantly from that which has been deposited on the
ground. Fall-out on the ground remains subject only to its radio-active decay
during which it emits the ionising radiation to which populations are exposed,
Tt is subject also to the natural processes of weathering and leaching into the soil.
Internal irradiation occurs in two ways. Firstly, by the inhalation into the lung
of air-borne radio-active material but, more importantly, by transfer from the
earth’s surface, including the oceans, through the food chain to organs and
tissues. The radio-active material concentrated there irradiates the cells of the
organs and tissue it inhabits.

Strontium-90 for example is transferred to man through his diet, including
milk ({972 UNSCEAR Report, Vol. 1, para. 185). It is deposited in his bones
{para. 195) where it deiivers a radiation dose 10 bone marrow and bone cells
(1972 UNSCEAR Report, Vol. 1, pp. 47-50). Caesium-137 enters the body of
man mainly theough his consumption of milk, meat and vegetables contaminated
with that radio-nuclide {(para. 223). The caesium-137 is rapidly distributed in the
human body, about 80 per cent, being deposited in muscle and 8 per cent, in
bone (p. 52, para. 231) and results in radiation doses 10 body organs and tissues
and pariicularly gonads, bone marrow and bone cells. Milk dominates as a
source of iodine-131 imgestion in countries where milk is a major dietary ¢com-
ponent {para. 215). Inhalation is another mode of exposure from this radio-
nuclide in fall-out (para. 218). Iodine-131 poses special problems because it is
concentrated in the thyroid and irradiates that gland more than any other tissue
(1972 UNSCEAR Report, Vol. 1, p. 4, para. 14}. [t is of particular importance
with respect to infants who consume fresh milk (para. 215).

The additional radiation doses, both external and internal, from radic-active
fall-out are in UNSCEAR reports expressed as dose commitments. Dose com-
mitment is a term meaning the doses which, on the average, each person in a
population has received, or will receive, because of that source of ionising
radiation. May I refer again to the report by Australian and French scientists
after their meeting in May 1973. That report ', which is already before the Court,
states: “A large degree of agreement was reached regarding the levels of dose
commitment in Australia due to past French tests.”” It goes on to record the
differing estimates of the dose commitments which are expressed in millirads.
The words “a large dcgree of agreement was reached” demonstrate the fact
that the Australian population has been committed to additional doses of
ionising radiation from French nuclear tests in the atmosphere over Mururoa
and that that is not in dispule,

e —

1 See p. 340, infra.
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The fourth aspect relaies to the inter-action of ionising radiation with life.
I shall refer, with one exception only, to UNSCEAR reports and again 1 shall,
as | do so, indicate the relevant parts of those reports. What then Js the effect
of ionising radiation upon the cellular matter of which living things are com-
posed? Again, the response of UNSCEAR is unambiguous: “Cellular death is
an averall and ultimate result of irradiation” ({962 UNSCEAR Report, Ch. II,
para. 49, Ann. 4 to the request).

The Court adjourned from 1110 a.m. to 11,45 a.m.

The Court will remember that T was addressing remarks—the purpose T will
indicate in a moment—relating to the relationship between exposure to irradia-
tion and the reports of UNSCEAR. May I then continue.

For man, exposure to irradiation may give rise, even in doses substantially
lower than those producing acute effects (/962 UNSCEAR Report, Chap. VII,
p. 35, para. 48) “to & wide variety of harmful effects including cancer, leukaemia

“and inherited abnormalities which in some cases may not easily be distinguish-

able from naturally occurring conditions or identifiable as due to radiation™.
Ten years later UNSCEAR stated *‘Leukaemia is the best known of the radia-
tion-induced malignancies” (/972 UNSCEAR Report, Chap. 1V, para. 52), and
the same report in the first Chapter, at paragraphs 13 and 14 discussed the
special problems of jodine-131, particularly for children, due to'its concentration
in and irradiation of the thyroid. Damage may also be done to, for example,
the nervous system, particularly at the foetal stage (Chap. TIL, /969 Report), to
the immune response (Chap. TII, 1972 Report). Lens opacity and sterility may
be induced and longevity impaired (/962 Report, Chap. I, paras. 40, 41 and
44-48). Further, radiation can produce changes in genes and chromosomes of
the cells, which chunges may be transmitted to the descendants of the irradiated
person. The great majority of radiation-induced genetic changes are harmful
(7972 Report, Chap, II, para. 32).

An eminent scientist said in evidence before the Sub-Committee on Air and
Water Pollution of the Commitiee of Public Works of the United States Senate,
915t Congress, 5 August 1970 at page 648, that where the irradiated cell survives,
the consequences for succeeding generations may include death due to leukaemia
or central nervous system cancers, mental retardation such as mongoloidism or
physical deformity. That scientist is Dr. Karl Z. Morgan, then Director, Health
Physics Division, Qakridge National Laboratory, QOakridge, Tennessee. The
official publication containing this evidence was placed before the Court on the
last occasion. I have taken the dogtor’s then position from that source.

I wish to make clear that I mention these deleterious biclogical effects
—somatic and genetic—of exposure to ionising radiation for two reasons: first,
to show its essential harmful character to human and other life and the environ-
ment and, second, by that means, to establish that the debris which emits such
radiation is potentially dangerous and thus itself is harmful. There may, when
the Court has concluded its hearing on the merits, be room for argument as to
the extent of harm caused in fact. There will, we submit, be nene as to the harm-
ful nature of the deposit.

1 ask the Court to bear with me a moment longer so that 1 may btiefly
indicate another and independent source of harm. On 6 November 1962 the
General Assembly “viewed with the utmost apprehension”™ the data contained
in the 1962 UNSCEAR Report (General Assembly resolution 1762A (XVI1I),
request, Annex 9). On 16 December 1971, it viewed “with the utmost appre-
hension the harmful consequences of nuclear weapon tests for the acceleration
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of the arms race and for the health of present and future generations of man-
kind", Before this Court it is only the Assembly’s apprehension for the health
of present and future generations that I presently rely upon. {General Assembly
resolution 2828 (XXVI), request, Annex 18) Again the Assembly on 29
November 1972—and 1 guote only what is material—reaffirmed “its deep
apprehension concerning the harmful consegquences of nuclear weapon tests
for ... the health of present and future generations of mankind™ (resolution
2934 (XX VID).

The apprehension of the international organ no doubt mirrored the fears of
the inarticulate populations of the States comprising it, As early as 9 September
1963, the Australian Government in its aide-mémoire of that date to the French
Government {Application, Annex 3) referred both to *‘the concern being ex-
pressed by Australian public opinion™ and to its awarcness that “scientific
knowledge of the effects of radioactive fallout is incomplete and that the results
of even a small overall increase in the general level of radicactivity cannot be
predicted with certuinty™. In paragraph 47 of its Application, the Government
refers to the mental stress and anxiety generated by fear in the Australian popula-
tion even in the absence of positive identification of effccts—that is specific
effects—as a result of radiation from radio-active fall-out from the French tests.
It refers also to the real concern felt by people in Australia that this testing may
place their lives, health and well-being, and that of their children and future
penerations in jeopardy. In the light of the resolutions of the Assembly, together
with the earlier und later reiterations of concern by the Assembly, the psycho-
logical injury sustained by the Australian population is credible and will at the
hearing be the subject of convincing evidence. From the worldwide apprehension
and concern which the resolutions so powerfully demonstrate, it would be
strange indeed if substantial sections of the Australian people—a literate
population—werc alone exempt.

Mr. President and Members of the Court, may I now pause to summarize
what Australia submits is the result of the foregeing. I do so, the Court has
realized, for the purpose of indicating in outline what, in this respect, Australia
at the appropriate time will seek to esiablish, I have confined my remarks on
the nature of ionising radiation and its effect on living matter, both human and
other, almost entirely to what UNSCEAR has said, for the purpose of showing
that Australia’s factual case is based on sober and received scientific evaluation
of, and sober scientific opinion on, those matters reached by a responsible
scientific body and after, one may well assume, the most painstaking analysis,
Australia is therefore entitled to submit to the Court that its factual case will
be cogent and convineing. The facts in summary disclose:

1. That radio-active fall-out from France's atmospheric tests at Mururoa has
been deposited on Australian soil.

2. That such fall-out has been dispersed through Australia’s air space and into
its environment including adjacent seas,

3. Thuat such deposit and dispersal is the inevitable concomitant of each
Mururoa test series. i ,

4. That France conducted the tests with knowledge that such fall-out and
dispersal was their inevitable concomitant.

5. That radio-active fall-out js inherently harmful both to human and animal
life and thus to the environment which that life inhabits.

Mr. President, before turning 1o a discussion of those legal principles which
could and, on the better view, as we submit ultimately, will engage France in
legal responsibility to Australia, may I offer some preliminary observations?
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Australia’s present claim is based on what France does on Australian terri-
tory. Australia’s submissions will not deny to France exclusive and absolute
authority to do in its territory what it wishes, subject only to that imperative of
international law which commands all States to respect the territory of others.
To that imperative Australia’s sovereignty also is subject. These principles are,
we will submit, amongst the oldcst as they are amongst the most central and
orthodox of international law. Australia also recognizes that States in their day-
to-day commercial and industrial intercourse accept in practice the passage of
smoke into their territories from those of their neighbours. Australia also re-
cognizes that in their enjoyment of common resources, the rights of each State
are accommodated to the rights of all. But radio-active nuclear fall-out is
not smoke nor is the detonaling of nuclear weapons a commercial or industrial
use of territory. And what commeon right have France and Australia in Aus-
tralian territory?

I mention these matters at the outset, Mr. President, to indicate their remote-
ness from the matters I shall now censider. I shall, however, come to them
again. Lastly I would seek to remind the Court that France has not asserted in
its communication to the Court that the deposit of fall-out may be justified in
international law by considerations analogous to those which have been
developed in relation to fumes passing into another State’s territory or in re-
lation to the adjustment of the rights of riparian owners.

I would not wish the Court to understand me as submitting an argument in
however preliminary a form which would seek to engage France in legal re-
sponsibility to Australia merely because Francce has conducted atmospheric
nuclear tests, That is not our primary argument. The Court must ultimately
consider, in our view, France’s responsibility based on the deposit of nuclear
fall-out on Australian soil and its dispersion through Australian air space.
Australia’s primary argument is that the intrusion alone of a harmful substance
violates her rights for which violation satisfaction may be awarded and that
further, and additionally, the harmful substance which has intruded because of
acts for which France is responsible inflicts serious, even though it may be
presently incalculable, harm or damage to Australia and its population. Those
rules of international law which have been long applied yield the result, so we
will submit, that France is responsible. The factual situation in which the rules
were first formulated, so Australia will submit, do not arise for consideration.
They are well established and, as we will ultimately submit, clearly applicable.
Additional arguments, of course, will be advanced relating to the effect of
customary jnternational law upon the atmospheric testing and the relationship
of the law relating to freedom of the seas in relation to that testing.

I now turn to those legal principles which, Australia submits, will establish
France’s legal responsibility to Australia. First, we shall examine those aspects
in which we submit Australia’s sovereignty has been infringed or viclated.
Thereafter we shall advance considerations to show that France is legally re-
sponsiblc for those Infringements. The aspects of Australian sovereignty to
which injury has been done are the territorial and what I take leave to call the
decisional. To the first I now address myself, and de so pursuant to the state-
ment I made at the outset of my address.

Australia is sovereign and independent. From this flows, no doubt, its ab-
solute and exclusive right of control over its territory, and from that in turn
its right alone to determine what, if anything, may enter that territory, The Court
has spoken, so we would submit, quite clearly and explicitly to this effect. 1
refer, of course, ta the Corfir Channel case.

The paragraph I wish to quote occurs in a context in which the Court deals
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with the consequences of the action of the British Navy in carrying out mine-
sweeping operations in Albanian territorial waters without Albanian consent,
Members of the Court will recall that the facts proved showed that this aper-
ation happened some time after the mining of two British destroyers which
occasioned the main proceedings. The Court, rejecting the various British
arguments of justification, said:

“Between independent States, respect for territorial sovereignty is an
essential foundation of international relations. The Court recognizes that
the Albanian Government’s complete failure to carry out its duties
after the explosions, and the dilatory nature of its diplomatic notes, are
extenuating circumstances... But to ensure respect for international law,
of which it is the organ, the Court must declare that the action of the
British Navy constituted a violation of Albanian sovereignty.”

The passage contains, so we will submit, in its first and last sentences, the
Court’s recognition of three crucial principles. The first is the right of each
independent State to territorial sovereignty ; the second is the duty of each other
independent State to respect that sovereignty and the third is the Court’s power
to award satisfaction for violation of that territorial sovereignty. The recognition
of the right, or what is treated as its legal equivalent, is implied in the Court’s
formulation in terms of duty in the first quoted sentence. The Court treated it-
self as bound by its declaration to give satisfaction to Albania for the wrong it
had suffered. The Court recognized, in other words, that the very violation of the
right implied, without more, loss or damage te Albania and thus engaged the
United Kingdom in legal responsibility. To these latfer twe principles 1 shall
again revert. What I would wish presently to emphasize is the first, the right of
territorial sovereignty.

Of this right Arbitrator Max Huber in the fsland of Palmas case observed :
“Territorial sovereignty, as has already been said, involves the exclusive right to
display the activities of a State.” (UNRIAA, Vol. II, p. 839.) Naturally we em-
phasizc the words “exclusive right™ and we recall that that very distinguished
international lawyer went on to state: :

“International law, the structure of which is not based on any super-
State organisation, cannot be presumed to reduce a right such as territorial
sovercignty, with which almost all international relations are bound up,
tathecategory of anabstract right, without concrete manifestations,” (7bid. )

The point of this for Australia’s case is that, given the exercise of the exclusive
right to display the activities of the State—and who can deny that Australia has
exercised that exclusive right in relation to Australian territory—the concrete
manifestations which sovereignty may assume are without limit. One such
manifestation may be the physical exclusion of an intruding thing and, where
that is either impossible or undesirable, sovereignty may manifest itself in calling
upon the organ of international law for satisfaction, Thus Albania’s claim be-
fore this Court in the Corfue Channel case for satisfaction from the United King-
dom was an excrcise of lerritorial sovereignty, For the existence of the sovereign
right to territorial inviclability implies also the right to protect it in this Court
by judicial declarations appropriate to the varying circumstances of each case.
Of course, that right is subject to the imperative T mentioned earlier. ’

I wish now to refer to some expressions of States on the topic. The Court will
naturally recall the Declaration on Principles of International Law concerning
Friendly Relations and Co-operation .among States and all Members of the

!
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Court remember that the General Assembly asserted that sovercign equality
included a number of elements one of which was the principle that *(d/ the
territorial integrity and political independence of the State are inviolable™
(resolution 2625 (XXV}). To like effect is Article III (3) of the Charter of the
Organization of African Unity which affirms, amongst others, the principle of
“respect for the sovereignty and territorial integrity of each State and for its
inalienable right to independent existence’.

The Court will also recall that when a dispute between Tsrael and Argentina
was raised in the Security Council in 1960 over the removal to the former of a
resident in the latter, it appeared in United Nations document §/4334 that the
Ministry of Foreign Affairs of Argentina delivered a Note to the Israeli Embassy
in Buenos Aires which contains the following passage:

“‘There is no need to point out that the power of a State to exercise its
authority over all persons resident and things situated in its territory is an
inalienable attribute of the exclusive jurisdiction essential to its very right
io independence, and that the corollary of that right is the duty of every
State to refrain from performing, through its organs or agents, any act
which may entail any violation of the sphere of exclusive jurisdiction of
another State.” '

I need not quote from the resolution of the Council relating to this matter—it is
however that numbered 138 (1960).

Tn what manner, it may be asked, would Australia seck at the hearing to apply
the various passages [ have quoted or referred to? Might I recall my earlier
remarks that Australia complains of what France does within Australia, both in
its territory and its air space. Australia therefore says its exclusive right to its
territory is infringed when, without its consent, radio-active nuclear debris

- produced by French weapon tests intrudes into Australian air space and falls

upon Australian soil. That complete and exclusive sovereignty Australia pos-
sesses in its air space is violated by the percolation through that air space from
above of this debris emitiing, both as it falls and thereafter, harmfu! ionising
radiation. In saying this, [ would reiterate our understanding that the only
question presently before the Court on questions of admissibility is Australia’s
legal interest to make that claim and that the question of the correctness of those
claims falls to be determined at the hearing on the merits.

An illustration may serve to clarify my meuning. Tn the Corfu Channel
case the ships of the British Navy in fact intruded upon the territorial
sovereignty of Albania. But their presence within that territory might, in some
circumstances, such as distress or the cxercise of a right of innocent passage,
be rendered innocuous and thus excused, But the matters of excuse would need
to be established at the merits. The present case is in this regard much stronger.
What recognized and accepted principle of customary international law, Aus-
tralia asks, excuses France from the consequences of dispersing through Aus-
tralian air space and upon Australian soil its radio-active nuclear debris? France
advances none. The jurisprudence of the Court suggests none. Bul even were
there one, its existence would be a matter for the hearing on the merits. And if
the existence of harm or damage is essential to liability, Australia may point not
only to the violation of its integrity since 1966, not only to the destruction of its
incalculably valuable sovereign right to decide for its citizens and their environ-
ment the extent to which for their benefit they must suffer exposure to radiation,
but also to harm, all the more real for being incapable of precise evaluation,
to which its population, both present and future, and environment have been
subjected for no benefit to them. Will this Court consistently with its juris-
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prudence find itself able to say that the violation of a sovereign right should not
receive satisfaction? How may that be said, bearing in mind the Corfu Channel
case, without such a consideration of legal principle as itself and without more to
involve questions beyond admissibility? Australia submits, of course, that such
can never be said, but the present point is, how may these things, or any ¢ne of
them, be said at this stage of the hearing?

Mr. President, may T now direct my argument to the second aspect of sover-
eignty I earlier mentioned, namely that Australia, because sovereign and in-
dependent, possesses the right alone to decide the extent of and conditions
under which its pcople will be exposed to ionising radiation. The Court will
remember that paragraph 49 (i) of Australia’s Application claims:

*The deposit of radio-active fall-cut on the territory of Australia and its
dispersion in Australia’s airspace without Australia’s consent:

{6) impairs Australia’s independent right to determine what acts shall
take place within its territory and in particular whether Australia
and its people shall be exposed to radiation from artifictal scurces.”

In indicating at this stage the principles that the Australian argument would
seek to call in aid in support of each sovereign State’s capacity freely to decide
what course of action it should choose to adopt and pursue, subject, of course,
to any relevant restricting principles of international law, I propose to recall
for the Court some judicizl and arbitral pronouncements to that effect and then
to mention a few of the views by publicists.

The Court will remember that in the case of the Cusioms Régime between
Germany and Austria, Advisory Qpinion, 1931 (P.C LJ., Series A|B, No. 41,
p. 37) the Permanent Court was closely divided on the question whether the
proposed customs union between Austria and Germany was compatible with
the Geneva Protocol of 1922 concerning the maintenance of Austria’s indepen-
dence. In addition, seven of the eight judges forming the majority also thought
the union would be incompatitle with Article 88 of the Treaty of Saint-Germain
of 1919 on the ground that it would be an act capable of endangering Austria’s
independence within the meaning of that Treaty. Speaking of Article 88 of the
Treaty of Saint-Germain the majority said:

“irrespective of the definition of the independence of States which may be
given by legal doctrine or may be adopted in particular instances in the
practice of States, the independence of Austria, according to Article 88 of
the Treaty of Saint-Germain, must be understood te mean the continued
existence of Austria within her present frontiers as a separate State with
sole right of decision in all matters economic, political, financial or other
with the result that that independence is violated, as soon as there is any
violation thercof, either in the economic, political or any other field, these
different aspects of independence being in practice one and indivisible™.

If one deletes the reference to present frontiers the foregoing is a statement,
so Australia would submit, of that independence entailed in the possession of
sovereignty. The seven dissenting judges spoke of sovereign independence in
terms identical with the context which T have just quoted. At page 77 they said
this:

“‘Independence’ is a term well understood by all writers on international
law, though the definitions which they employ are diversified. A State
would not be independent in the legal sense if it was placed in a condition of
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dependence on another Power, if it ceased itself to exercise within its own
territory the summa potestas or sovereignty, i.e., if it lost the right to exer-
cise its own judgment in coming to the decisions which the government of
its territory entails.” :

This passage treats sovereignty as being constituted by or as comprising the
right to exercise its own judgment in coming to a decision, that is an uncon-
strained capacity to decide. And that in turn implies unconstrained by such a
violation of territory as cither destroys the exercise of a right to judgment by
usurping the choice or by impairing full choice, for example, by subjecting the
State involuntarily, without its consent, to the evil which, with consent, it might
accept or reject at will or by subjecting the State’s territory to that quantum of -
intrusion in fact of some matter creating or thought by the State to create the
evil and with that result to diminish the field of choice otherwise open to the
State. .

The Court will find in the Memorial of the French Government in the Customs
Union case a telling collection of the views of publicists in support of this part of
Australia’s argument. The relevant passages are to be found in . C.1J., Series
C, No. 53, pages 119-122. I should wish, however, to quote the passage cited
from Rivier, and ask the Court’s indulgence for my accent:

“L'indépendance de I’Etat est sa souveraineté méme, envisagée de
I'extérieur... On peut definir le droit d’indépendance: le droit d’agir, de
décider librement, sans aucune ingérence étrangére, en tout ce qui cons-
titue la vie de la nation. L’indépendance comprend et suppose 'autonomie,
la souveraineté intérieure.” (Rivier, Principes du droit des gens, sec. 21,
p. 280.)

The passages quoted in the French Memorial from the second edition of
Oppenheim’s Tnrernational Law may be found in the 8th edition, Volume I,
pages 286 and 287, sections 123 and 124.

Of course, Mr. President, that right is subject to the imperative that T have
carlier mentioned. May I in this context also refer to the Islend of Palmas case.
In that report appears this passage: ‘“‘Sovereignty in the relations between States
signifies independence. Independence in regard to a portion of the globe is the
right to exercise therein, to the exclusion of any other State, the functions of a
State.” .

Finally it will be remembered that the Academy of Sciences of the USSR
stated that sovereignty at the present stage of historical development “can be
defined as the independence of the State expressed in its cight freely and at its
own discretion to decide its internal and external affairs without violating the
rights of other States or the principles and rules of international law™ (fnter-
national Law, p. 93),

Naturally I have not attempted to cite to the Court the entire body of
Jjudicial apinion and of other opinions in support of the State’s unfettered right
to decide for itsclf what shall occur on its territory and to what, if any, exposures
its citizens should be subject. The two aspects of sovereignty are, we submit, well
recognized in international law and enough has been said, so we would submit,
to indicate that arguments based upon their existence are substantiul.

Mr. President and Members of the Court, it occurs to me that I have been
somewhat cursory in my assumption that the air space above a State’s territory
is comprised within its territorial sovereignty and that the Court may not have
been adequately assisted in maintaining those standards of scholarship which
each of its distinguished Members 50 consistently displays unless [ briefly
indicate some international materials supporting thal assumption. ’
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A cogent and precise statement of general principle is contained in the re-
marks of the Military Collegium of the Supreme Court of the USSR in the
report of a case of a foreign pilot who was charged with a criminal offence under
Russian law for an intrusion into Russian air space, The Military Collegium
said that such an intrusion:

“constitutes a criminal breach of a generally recognized principle of inter-
national law, which establishes the exclusive sovereignty of every State over
the air space above its territory. This principle, laid down by the Paris
Convention of October 13, 1919, for the regulation of aerial navigation, and
several other subsequent international agreements, is proclaimed in the
national legislations of different States, including the Soviet Union and the
United States of America” {(International Law Reports, Vol. 30, p. 69 at
p. 73).

Again Doctor S8ahovié and Professor Bishop in their contribution to the
Manual of Internationa! Law under the editorship of Professor Max Serensen
wrate:

“The basic rule for the status of airspace above land territory and the
territorial sea is that it is an integral part of state territory and falls under
the exclusive jurisdiction of the subjacent State, The régime of the airspace
is determined by the laws and regulations of the subjacent state, which is
completely free either to permit or forbid the overflight of foreign aircraft.”
(See: “The Authority of the State: Its Range with Respect to Persons and
Places™, Munual of International Law, pp. 343-344.)

Those authors later state:

“After the First World War, there was general recognition of the sover-
eignty of states over airspace (sce the Paris Convention of Air Navigation
of 13 Qctober 1919, 11 LNTS, 173). This was confirmed in the Chicago
Convention of 7 December 1944, and it may be said that, today, the whole
airspace over the land territory and the territorial sea falls within the
exclusive jurisdiction and control of the subjacent State.” (Fbid., p. 344.)

Mr. President, all the Members of the Court will, T trust, pardon me if I
recall that the words of Article 1 of the Chicago Convention are “The Contract-
ing Parties recognize that every State has complete and exclusive sovereignty
over the air space above its territory” and if T venture to remind them that
Articles 1, 3 and 5 of the Paris Convention were to the same effect. Remembering
the language of the Paris and Chicago Conventions and the municipal laws of
many States, it is hardly surprising to read in their work on Law and Public
Order in Space, 1963, that the authors, Messrs. M¢Dougal, Lasswell and Vlasic,
say this:

*Both customary development and explicit international agreement, as
is well known, have cstablished an extraordinarily high degree of com-
prehensive, continuing, exclusive competence in States over the airspace
above their territories. The claims advanced by States for a virtually un-
limited control over access to such airspace, and for the same competence
to prescribe and apply avthority as over the other territory, has been ac-
cepted with an astonishing unanimity. This comprehensive, continuing,
exclusive competence so established with respect to territorial airspace
means, briefly, that access to such airspace is entirely dependent upon
explicit permission of the subjacent State, which is free to decide unilaterally
whether or not to admit foreign aircraft and under what conditions.”
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To like effect are the assertions made before this Court in the Aerial Incident
cases (Israel v. Bulgaria, United States v. Bulgaria, United Kingdom v, Bulgaria).
The Memorials de not take the point that Bulgaria did not possess complete and
exclusive sovereignty over the air space above its territory, but rather that the
shooting down and complete destruction of the commercial aircraft at a time
when normal peaceful relations existed was contrary to international law. The
relevant passage in the Memorial of Israel is found in I.C.J. Pleadings, Aerial
Incident, page 86,

Many States have, of course, asserted their sovereignty in air space in terms
identical with the formulation of international law made by the Military Col-
legium in the passage above quoted. Thus section 1108, paragraph {a), of the
Federa! Aviation Act 1958 of the United States of America provides: *“The
United States of America is hereby declared to possess and exercise complete
and exclusive national sovereignty in the air space of the United States.”” The
legislative formula adopted is that of declaration, that is, the statute proceeds
upon the basis that what it declares is already and independently the law. Thus
Senate and Congress have proceeded on the basis that complete and exclusive
national sovereignty was by customary international law vested in the United
States, that is, in the international person.

Australia has acted in a way similar to, but not identical with, the course taken
by the United States of America to which [ have already referred. It is a party to
the Chicago Convention and the action of the Australian executive in ratifying
that Convention has been the subject of express legislative approval. By ratifying
the Convention, Australia, of course, asserted as a contracting State that com-
plete and exclusive sovereignty over the air space above its territory which
Article 1 of the Convention provides for. In addition, the Parliament by Act
Na. 6 of 1947 approved for the purposes of Australian municipal law of the
act of the Australian executive in ratifying the Chicago Convention. Thus Aus-
tralian legislation is numbered amongst the national legislations of different
States to which the Military Collegium of the USSR Supreme Court referred
in the passage which T have quoted,

We would not wish, of course, that the Court should treat as exhaustive of
those municipal courts which have expressed for the purposes of their law, the
concept of State sovereignty as extending to the air space above the State, what
I have said above. Thus, for example, the Federal Court of the Swiss Republic
had to consider a dispute concerning the question whether target practice within
the territory of the Canton of Aargau infringed the territorial sovereignty of the
Canton of Solothurn. In relation to that question, the Federal Court made the
following statement:

‘... it is an accepted fact with regard to external relations, that is, relations
with other states, that definite absolute rights emanate from sovereignty
and territorial jurisdiction which must necessarily be recognized by the
other states, among them particularly the right of unrestricted dominion
over land and people. This right, however, excludes all influence of another
state upan the territory of the first state or of its inhabitants, and indeed
not only the usurpation and exercises of sovereign rights of the first state,
but also an actual encroachment which might prejudice the natural use
of the territory and the free movement of its inhabitants, From this point
of view the canton of Sclothurn appears in fact to have been injured in its
territorial majesty and in its sovereignty by the attitude of the Canten of
Aargaw.” (See Receuil officiel du Tribunal fédéral suisse, 26, 1, p. 430,
51, 1, p. 137 :
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It is, of course, true to say that the decision of the Federal Court seems to be
concerned mainly with the question whether or not territorial sovereignty of
one canton has been infringed by acts occurring within another but above the
physical soil itself and that the decision does not in turn expressly refer to the
guestion with which I am currently dealing. That, however, may be thought of
as hardly surprising lor there is some difficulty in entertaining the view that if
a State possesses sovereignty over its territory that sovereignty is limited to the
soil itself. Such a notion is, we submit, novel in the extreme, and it may well be
that the international recognition to which T have earlier referred, that air-space
is comprised in a State’s territorial sovereignty, is but a recognition of the
obvious. However, whether that is so or not, Australia feels that it can assert
with some confidence the validity of the proposition at this prima facie stage that
the territorial sovereignty of a State embraces the super-incumbent air space,

Australia does not wish, of course, to labour the obvious but it does feel that
a further recognition of territorial sovereignty as comprising air space may be
found in that consideration which the various States have given to the question
of satellite broadcasts. Thus in 1972 the United Nations General Assembly
adopted resolution 2916 (XXVII) on the subject, which confains a clear acknow-
ledgement of the relevance of sovereignty:

“Mindful of the need to prevent the conversion of direct television broad-
casting into a source of international conflict and of aggravation of the
relations among States and to protect the sovereignty of States from ex-
ternal interference.”

Again, Article [T of the Declaration of Guiding Principles on the Use of
Satellite Broadcasting for the Free Flow of Information, the Spread of Educa-
tion and Greater Cultural Exchange adopted by the General Conference of
UNESCO in 1972 provides: ““1. Satellite broadcasting shall respect the sover-
eignty and equality of all States.”

Previously, in May 1970 at the Third Session of the Working Group on Direct
Rroadcasting Satellites, the French presented a paper on proposed principles (o
govern broadcasts from communications satellites, Tt included the following;

“1. Any State shall be free to broadcast programmes directly from
artificial satellites. It shall, however, abide by the rules of international law,
including the United Nations Charter and the specific principle of space
law and shall respect the sovergignty of States that do not wish their terri-
tory to be covered by these broadcasts.” (AJAC.105/83, Ann. V.)

Then, of course, there was a draft treaty presented by the Seviet Union to the
Twenty-seventh United Nations General Assembly, Article V of which provides:

“*States parties to this Convention may carry out direct television broad-
casting by means of artificial earth satellites to foreign States only with the
express consent of the latter,”

As well, in 4 working paper presented to the United Nations Working Group on
Direct Broadcast Satellites in 1972 by Canada and Sweden containing draft
provisions, a similar provision occurs:

“V. Direct television breoadcasting by satellite to any foreign State
shall be undertaken only with the consent of that State...”

In the area of satellite transmission of radio and television programmes,
there would seem, therefore, to be a clear recognition of the right of a State
to control what enters its territorial atmosphere. There is growing support,
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so we would submit, for the view that there is no right to broadcast television
programmes into a State no matter how innocuous, without the consent of the
State whose sovereignty will be infringed.

May [ now turn to another question, that is, whether the intrusion of these
microscopically small radio-active particles constitutes an infringement of
territory and air space where that intrusion occurs without the consent of the
territorial sovereign. -~

It is, we would submit, difficult in principle to see why it should not. This is
no case of some natural thing borne by winds across State boundaries. 1t is
something inherently hostile to life—to whatever extent—created artificially
and deliberately, because no mechanism exists to prevent this result, committed
to natural forces that deposit it on another State’s soil. It intrudes although each
particle is small. If all the particles are bound up in a ball large enough to see
there would be no doubt. What legal difference is there in the fact that each
particle is separate? Australia submits there can be none. But there is in any
event support from very distinguished international lawyers, so Australia will
claim. For example, in a lucid contribution to The Manual of Internationat Law,
edited by Professor Serensen, the then Professor of International Law of the
School of Law of the University of Montevideo said:

“A state substantially affecting other states by emanations from within
its borders—nuclear tests, fumes, air or water pollution, diversion of
waters—is not abusing its own rights, but interfering with the rights of
another, for it is the integrity and inviolability of territory of the injured
state that is infringed”. (**Constituent Elements of International Respon-
sibility”, The Manual of International Law, p. 540, sec, 9.05.}

It is the latter part of the sentence that 1 presently rely on: the former I will
seek to apply later.
Earlier the same learned and distinguished author had said:

“Anpther example usually included in this context [the context, I
interpolate, was the principle of strict liability in international law] the
effect of atomic radiation resulting from nuclear tests—does not belong
however to this category. It should not be included within the principle of |
risk, but under the general principle of State responsibility for unlawful
acts, since 4 state is not entitled 1o conduct nuclear tests in its territory or on
the high seas which cause damage in or to foreign states. If a nuclear test
produces fall-out beyond the territorial limits of the state conducting it,
that state should be absclutely liable under the normal rules of state re-
sponsibility.” (fbid., pp. 539-540, sec. 9.04.)

The Court may gain some assistance by considering how, in this respect, in
analogous circumstances, municipal law has proceeded. A reference to Article
38, 1 {d), of the Court’s Statute is perhaps apt. We would mention in this con-
text two decisions of courts in the United States. The first is a decision of the
Supreme Court of Oregon, which decision the Supreme Court of the United
States refused to review (362 U.8. 918). The decision in question is Marfin v.
Reynolds Metal Company (221 Ore. 86, 342 P. 2d 790). The question was
whether emission of fluorides by a plant manufacturing aluminium to the land
in the possession of the plaintiff constituted that civil wrong known to common
law countries as trespass. The wrong was traditionally considered to have been
done when one, without right, entered land in the possession of another. The
essence of the wrong was interference with another’s possession, not his title
to land. The relevant passage is as follows:
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“If, then, we must look to the ¢haracter of the instrumentality which is
used in making an intrusion upon another’s land we prefer to emphasise
the object’s cnergy or force rather than its size. Viewed in this way we may
define trespass as any intrusion which invades the possessor’s protected
interest in exclusive possession, whether that intrusion is by visible or in-
visible pieces of matter or energy which can be measured only by the
mathematical language of the physicist.” .

That view was applied by a court in the federal court system, the latter court
saying that scientific developments “today allows the Court with the aid of
scientific detecting methods, to determine the existence of a physical entry of
tangible matter, which in turn gives rise to a cause of action in trespass™. That
being the relevant common law tort. (Fairview Farms Inc. v. Reynolds Metal
Company, 176 F. Supp. 178.}

Mr, President, T have just referred to two decisions of courts in the United
States. Although this does not call for justification, it might be uscful if T recall
the use made of decisions of municipal tribunals in the determination of inter-
national iaw. I refer in particnlar 10 what the late Wilfred C. Jenks wrote in
The Prospects of International Adjudication, 1964, page 266

“It is now well established that the concept that ‘the law of nations is
but private law “‘writ large”’, is substantiated by the history of interna-
tional arbitration during the. nineteenth century and the carly part of the
twentieth century.”

Again there appears in Oppenheim’s book, Infernational Law, 8th edition,
pages 31-32, the following passage:

“The cumulative effect of uniform decisions of the Courts of the most
important States is to afford evidence of international custom. .. judgment
of municipal tribunals are of considerable practical importance for deter-
mining what is the correct rule of international law.”

Whether the Court considers Article 38, paragraph 1 {d), of its Statute ap-
plicable, it may find helpful as analogous the reasoning in and conclusions
arrived at by these decisions, As it will, so we would submit the decisions of the
Supreme Court of the United States and the Military Collegium of the Supreme
Court of the USSR to which also I took the liberty of referring.

Mr. President, may I pause to recall and apply to the specific facts ultimately
to be established the general principles referred to in the preceding section of
my argument. The Court will remember that having mentioned paragraph 49
(ii) (b} of Australia’s Application, 1 quoted distinguished international jurists
who had given support to the evident proposition that included in the sovereign
rights of States was the right freely and at its discretion to decide its own inter-
nal affairs. One such right, as paragraph 49 (ii} (#) of the Application asserts,
is that of determining what acts shall take place within the sovereign’s territory
and, in particular, whether its population shall be exposed to radiation from
artificial sources. The Court will, of course, recall that Australia, as paragraph
36 of the Application mainiains, has adopted and applied in this respect the
maxim that there shall be no such exposure without a compensating benefit.
Obviously enough, its sovereign rights of decision extend to permitting it to
choose and, if it wishes, apply that maxim. It has done so. Next I endeavoured
to show another evident proposition, namely that Australia has complete and
exclusive sovereignty over its air space. In other words, it and it alone is given
the right to decide what shall enter that air space. And it may exclude nuclear
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fall-out from weapon tests conducted by other countries. Tt desires to do so:
it endeavours to do so by these very proceedings.

Lastly T endeavoured to outline an argument which, if accepted, would es-
tablish that nuclear fall-out permeating, i invitwm, Australia’s air space and
falling upon Australian soil would infringe its sovereign integrity and inviolabil-
ity. Again, it may be thought, an obvious encugh proposition. What, then,
follows? Giiven that radio-active fall-out is deposited and dispersed, and France
concedes this, Australia’s sovereign right to decide the conditions and cir-
cumstances under which its population shall be exposed to harmfu! radiation is
denied and defeated. Furthermore, its jurisdiction Over its air space is violated,
not in a negligible or harmless respect, but in a substantial and potentially
dangerous manner. Does international law recognize the right of France so to
treat other sovereigns? Australia asks where is the rule laid down? France is not
before this Court for seeking to establish in its favour an impairment or dimi-
nution of the sovereign rights of other nations including Australia. Australia
will submit at the appropriate time that international law does not recognize,
nor will it encourage, so drastic and far-reaching an impairment of sovereignty.

T'turn now to the question of indicating in outline the duty of States to respect
the sovereignty of others. The existence of such an obligation is clearly estab-
lished. At the hearing on the merits both a precise examination of the content
of the obligation and whether the facts then proved establish its breach will be
called for. At this preliminary stage T indicate the obligation and its breach for
the purpose only of showing Australia’s legal interest to judgment on this
claim. I propose, with the Court’s indulgence, now to indicate a basis for
France’s legal responsibility upon the footing that the duty is the correlative
of the possession of those rights which in sum make up sovereignty. I shall then
and alternatively deal briefly with the view that the source of the duty may per-
haps be found in the incorporation into international law of the maxim that
each State must so use its own territory as not to injure the rights of other States.
Lastly, T shall outline considerations suggesting that Australia’s case may also
find support in the doctrine which forbids a State in relation to another to abuse
those rights the former possesses. I mention this doctrine as an alternative to
the view which Australia has maintained, and now maintains, that is to say,
that France has no right to deposit radio-active debris upon Australia. T turn
now to the first basis mentioned—that the duty exists because sovereign rights
must be safeguarded, that is to say, the duty is the correlative to the right.

In the Corfu Channel case the International Court formulated the obligation
in these terms: “Between independent States, respect for territorial sovereignty
is an essential foundation of international relations.” (7. C.J. Reporits 1949, p. 35)
And it went on to state: “But to ensure respect for international law, of which it
is the organ, the Court must declare that the action of the British Navy con-
stituted a violation of Albanian sovereignty.” (Jbid., p. 35.) T have earlier re-
ferred to this passage as establishing not only the existence of the duty but also
by implication the possession of the right. T would recall and repeat those
observations and also that remark, which I would respectfully urge again on the
Court, that the two sentences I have quoted establish that the Court treated the
vialation of the right as itself and per se calling for satisfaction. The harm sus-
tained by Albania for which satisfaction was given was the United Kingdom’s
violation of the right of Albania to territorial integrity, Put in other words, the
harm which Albania sustained was intrusion into its territory, and the fact that
that intrusion occurred, required, without more, the awarding of satisfaction.

Members of the Court will also recollect the remarks of Judge Anzilotti in the
case of the Customs Régime between Germany and Austrig who stated the relevant
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rule of international law in these terms: “Similarly, according to ordinary inter-
nationul law each country must respect the independence of other countries.”
(P.C.I.1, Series AlB, No. 41, p. 39.) Again the duty is posed in {erms suggesting
that any violation is per se wrongful.

Might I, having mentioned one aspect of the Corfit Channel case, turn to
another. I do so for the purpose of putting before the Court the submission that
this arm of the decision did not involve considerations of fault as a condition
of responsibility. The Court will remember that the particular question being
dealt with was whether Albania was responsible to the United Kingdom for
damage which that country’s Navy sustained by reason of minefields which the
Court found had been laid in Albanian waters with the knowledge of the
Albanian authorities. The Court, having peinted out that possession of such
knowledge imposed on Albania the obligation of notifying, for the benefit of
shipping in general, the existence of the minefield and of warning approaching
British ships of the imminent danger from the existence of the field, then said:

“Such obligations are based not on the Hague Convention . . . which is
applicable in time of war, but on certain general and well-recognized
principles, namely: elementary considerations of humanity, even more
exacting in peace than in war; the principle of freedom of maritime com-
munication; and [this is the relevant part] every State’s obligation not to
allow knowingly its territory to be used for acts contrary to the rights of
other States.” (L.C.J. Reports 1949, p. 22.)

The considerations supporting the view that the Court did not envisage fault
as an element of liability had been persuasively discussed by Judge Jiménez de
Aréchaga in a contribution to the Meanual of International Law, in a passage
which appears at page 537 of that contribution, With that passage we would
respectfully agree and would submit that both the words used by the Court in
the Corfu Channel case and the analysis of that decision in this context establish
a liability which is a strict liability.
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QUESTION BY THE PRESIDENT

The PRESIDENT: Before the Court rises I want to address a question to
the Agent, which is really destined to Mr. Lauterpacht. I would have preferred
him to have been present here bat T address the question to yvou in order not to
delay unduly the procecdings and to give you more time for reflection. It is a
question in my individual capacity which T address to Mr. Lauterpacht.

Counsel, in dealing with the French reservations yesterday, dwelt upon matters
of nuclear weapons, and he quoted in this context an extract from the news-
paper Le Maonde of 2 July 1974. Now, the Government of Australia, as you will
recall, has submitted to the Court a communiqué issued by the President of the
French Republic of 8 June 1974, which, as indicated in another document
submitted to the Court by the Australian Government, was transmiited to the
Government of Australia by the French Ambassador in Canberra on 10 June
19741, Counsel made no reference to this communiqué, and T therefore would
invite him to kindly give his views on it.

Mr, BRAZIL: Mr. President, as you have observed Mr. Lauterpacht, the
counsel, is not present. T shall bring the question to his attention and he will, of
course, be dealing with the question as soon as possible.

The Court rose at 12.55 p.m.

1 See p. 550, infra.
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NINTH PUBLIC SITTING (8 VII 74, 3.30 p.m.)

Present: [See sitting of 4 VII 74.]

ARGUMENT OF MR, LAUTERPACHT

COUNSEL FOR THE GOVERNMENT OF AUSTRALTA

Mr. LAUTERPACHT: Mr. President and Members of the Court. I must
apologize for my absence from the Court at the close of the session on Saturday
when you, Mr. President, addressed the question to me.

You have asked my views on the communiqué issued by the President of the
French Republic on 8 June 1974. These views are invited in relation to that part
of my speech in which I considered whether, in the absence of @ defendant State,
the Court in virtue of Article 53 of the Statute, must satisfy itself that it has
jurisdiction (p. 444, supra). And [ asked the question: how is the Court to assess
whether the French tests are an activity connected with national defence? I went
on to say that “ At the moment, the Court possesses only the French statement of
the desired conclusion, nothing more’ and T pursued my point by asking where
the Court is too look if it is to carry out its own investigation.

I sought to lend emphasis to the interrogative quality of my approach to the
matter by asking further questions: in the pursuit of its enjuiries under Article
33 what material is the Court to take into consideration? To whose views is it
to attach weight? May it look at newspapers? TF it doss so, what weight is it to
attach to statements such as the one which T quoted from Le Moirde? 1 specifi-
cally posed the question not only whether the Court might treat such a state-
ment as material evidence but also the question as to whether it may “treat state-
ments of reverse content as material evidence™ (p. 444, supra).

Mr. President, these questions were deliberately framed in a comprehensive
—aone might almost say, academic—manner, T was mindful of the fact that the
matter had already been discussed in the Australian Memorial of November
1973 where, at paragraph 351, mentionismade of the repeated and authoritative
statements of the French Government. The reason why I did not refer to the
Presidential statement of 8 June 1974 is that it seemed to me to add nothing to
the unsubstantiated assertions already made by the French Government on the
subject of the characterization of the French tests. It had, moreover, bsen
mentioned by the Attorney-General in his opening address (pp. 389-390, suprab.

That fact is that the Presidential statement of 8 June takes the Court no
further than the unsubstantiated assertion made in the French Note of 16 May
1973, The Court will remember that I had suggested that the one sentence in
this French Note which dealt with the characterization of French nuclear activity
might be adequate as an introduction to an argument on this point, but that it
in no way provided evidence to support the conclusion that the tests truly are
*activities connected with national defence”. That sentence, if [ may burden
you with it, read as follows, and [ gquote from the French Note:

“Now it cannot be contested that the French nuclear tests in the Pacific...
form part of a programme of nuclear weapon development and therefore
constitute one of those activities connected with national defence which the
French declaration of 1964 intended to exclude.”
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One is bound to ask, what on close analysis does the Presidential statement of
8 June 1974 add to that sentence? The first paragraph of the Presidential state-
ment contains only a reference to the re-intreduction of security zones in the
South Pacific. It has ne bearing on the present problem.

The second paragraph, in stating that France will be in a position to move to
the stage of underground firings after this summer, is no more than a statement
of fact—and does not affect the matter in hand. :

The fourth paragraph speaks of the harmlessness of the tests—and again is
not relevant. Moreover, as the Attorney-General pointed out in his address to
the Court, it is quite wrong,

Only the third paragraph introdueced new phraseology mto the situation. The
paragraph reads:

“Limited to the minimum imposed by the prograrnme for perfecting our
dissuasive force, the atmospheric tests that will be carried out this year will
of course be conducted, as in the past, in conditions of complete security.”

Now what is to be made of this paragraph? s the Court to read the reference
o “the programme for perfecting our dissuasive force™ as bridging the gap

between, on the ane side, the mere assertion that the tests are an activity con-
nected with national defence and, on the other, the proof, by the preduction of
evidence, of that assertion viewed as an objective concept? At best the reference
o “perfecting our dissuasive force” merely introduces into the situation a
number of additional questions: what is the force? what elements of dissuasion
does it contain? what is dissuasion as opposed, presumably, to “persuasion”?
does the possession of nuclear weapons make the difference between “perfect”
and “imperfect” dissuasion? What is the connection between “dissuasion” and
“national defence™? And so on.

Mr. President, we must, [ respectfully suggest, constantly recall that the dis-
cussion of this text is taking place only within the framework of the contention
that the expression ‘‘activities connected with national defence” has an objective
content, the conditions of which can only be established if evidence is available
to show that what the French Government calls “national defence’ really is
national defence in the sense in which international law must interpret that
expression as uscd in the French reservation. For the French Government to
say that nuclear tests are an activity connected with national defence simply
because they are related to “perfecting our dissuasive force” is merely to make
the same general assertion in different words. And to suggest, as the only possible
alternative, that “‘an activity connected with national defence’ is whatever the
French Government chooses 50 to ¢all would be to convert an objective reser-
vation into a subjective one open to attack on other grounds already submitted
by me.

In brief the problem under consideration is what, on an objective as opposed
to a subjective approach to the French reservation, is the evidence on which the
Court can find that the French reservation is validly invoked? My reference to
Le Monde was not meant to be exclusive or comprehensive, In the same context,
I can see no formal objection whatever to the consideration by the Court of the
French Presidential statement of 8 June 1974, and [ am grateful to you, Mr.
President, for having given me this opportunity to comment directly upon it.

[ hope that I have dealt adequately with the problem which you had in mind
in posing the question but T need hardly add that if there is some other aspzct of
the matter which you should wish me to examine, I will be happy to do so if you
would direct me to it.
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ARGUMENT OF MR. BYERS (cont.)

COUNSEL FOR THE GOVERNMENT OF AUSTRALIA

Mr. BYERS: Mr, President, Members of the Court, It may be remembered
that at the conclusion of the proceedings on Saturday [ had been dealing with
the Corfiu Channe! case in so far as that case suggested the existence, as we sub-
mit, of an obhgation to respect sovereignty of other States, and I had digressed
in order to submit to the Court that no question of fault was involved in the
liability established in that case.

Might I now go back to the question of the duty to respect sovereignty?
In this respect we would seck to call in aid the observations of the Arbitrator
in the Island of Palmas case, where he said there was a duty which was the
corollary of the right of territorial sovereignty, The duty he expressed in these
terms:

... the obligation to protect within the territory the rights of other States,
in particular their right to integrity and inviolability in peace and in war,
together with the rights which each State may claim for its natioaals in
foreign territory” (UNRIAA, Yol TI, p. 839).

It may be said, of course, that in the passage which I have quoted the Arbi-
trator was directing his attention to the obligation of a State within its own terri-
tory to protect the integrity and inviolability of other States, But that on one
view is the precise question here, for the act which Australia says violates its
territorial integrity is one which originates within territory which under the
French Constitution is regarded as an overseas territory, but, of course, does
not terminate there, We would therefore submit that the jurisprudence both of
the Permanent Court and of this Court is one in formulating a duty of strict
obligation not to violate the territorial integrity of other States.

That was the view taken, of course, by the Government of the Argentine in its
Note to the Israeli Embassy in Buenos Aires of 8 June 1960 to which [ have
already referred, in connection with the Eichmann removal from Argentinian
territory. It will be recalled that that Note, to which reference has earlicr been
made by me, refers to the power of the State to exercise its authority over all
persons resident and things situated in its territory and that it treats that right as
an inalienable attribute of the exclusive jurisdiction essential to the State’s very
right to independence,

The Note goes on to say:

... that the corollary of that right is the duty of every State to refrain from
performing, through its organs or agents, any act which may entail any
violation of the sphere of exclusive jurisdiction of another State™ (UN
doc. §/4334).

Again the Charter of the Organization of African Unity provides in Article
IIL that respect for sovereignty and territorial integrity of each Stateis a principle
of international law, To the same effect, 15, of course, the Declarations of Prin-
ciples of International Law concerning Friendly Relations adopted in reselution
2625 (XXV), for paragraph (¢} states that each State has the duty to respect the
personality of other States. i

To the above T will only add a quotation from the Principies of Public Inter-
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national Law 1973, the second edition by Mr. Brownlie. At page 223 of that work
the author says this:

“Thus jurisdiction including legislative competence over national terri-
tory, may be referred to in the terms of sovereignty or sovereign rights.
The correlative duty of respect for territorial sovereignty, and the privileges
in respect of territorial jurisdiction, referred to as sovereign or State im-
munities are described after the same fashion. In general, sovereignty char-
acterises powers and privileges resting on customary law and independent
of particular consent of another State.”

Further citation would at the present stage in our submission serve but un-
necessarily to lengthen this address. What has been quoted does seem clearly
enough to establish that the duty of respect is one correlative to the right of
territorial sovereignty and is a duty which international law imposes on every
State as a State. It would follow that acts done by a State in breach of an obliga-
tion so imposed are imputable to the State.

It may, however, be that the source of the obligation is to be found not in
considerations of mutual equality of States or indeed from the very concept of
sovereignty, but rather in the incorporation into customary international law
of obligations coextensive with those described in the maxim sic utere tuo ut
alienum non laedas. Such seems to have been the view expressed in that con-
tribution to Serensen’s Manual of International Law, 10 which reference has
already been made. In section 905, at page 540, of that publication, the author
under the heading, The Doctrine of Abuse of Rights, says this:

“A state substantially affecting other states by emanations from within
its borders—nuclear tests, fumes, air or water pollution, diversion of
waters—is not abusing its own rights, but interfering with the rights of
another, for it is the integrity and inviolability of territory of the injured
state that is infringed. The acting state is in breach of a duty of .non-
interference established by customary international law, generally stated
in the maxim: sic utere tuo ut alienum non laedas.”

We would particularly emphasize, for present purposes, that part of the
quotation which phrases the duty as one not to interfere with the rights of
another. That duty is, of course, broken when the right itself on its proper for-
mulation has becn interfered with. Once one states that the right is a right to
inviolability of territory, then the right is interfered with when that inviolability
is violated. The Court on ultimate argument will, in the present case, be con-
cerned only with the violation caused by the deposit of radio-active fall-out.
Questions outside that will not arise.

Thus it would seem, and so Australia will submit, that whether the duty be
one having its source merely as a correlative of a right to inviolability or whether
it is more accurately stated as having its source in the maxim to which I have
referred and the incorporation of that maxim into international law, the results
are the same. I have, of course, not attempted in what [ have said to refer the
Court to every statement on this topic. The present, of course, is not the stage
to do so.

It may be, therefore, of more assistance to the Court if I endeavour now to
summarize what Australia will submit at the appropriate time is the effect of what
has gone before. We have, we would submit, established a substantial basis to
argue, first that each State, including Australia, possesses both territorial
inviolability and decisional inviolability. Tt possesses these attributes or rights
because of its sovereignty. Second, each State is subject to a general duty to ecach
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other State to respect the territorial integrity and decisional integrity of the
other. Third, a State may be in breach of that obligation although no fault exists
in it. The obligation, in other words, is a strict one. Fourth, once the obligation
is broken, international responsibility is engaged. Thus we would submit that
once a right to territorial sovercignty has been violated, international respon-
sibility falls upon the violating State. Fifth, territorial integrity is violated by
interference with the exclusive authority of the sovereign. That is to say it is
violated by intrusion. Decisional sovereignty is violated by such an intrusion as
impairs or destroys the unfettered capacity to decide. The right to decide, in
other words, must be a free one. Sixth, international responsibility is engaged
although no pecuniary harm is inflicted. Such was the Corfu Channel case where
satisfaction was given by way of a declaration. Lastly and alternatively and upon
the basis that some substantial injury apart from the violation of the right is
necessary to engage responsibility, the deposit of radio-active nuclear fall-out
upon Australian soil is the infliction by France upon Australia of a substantial
injury because of the essential and inherent deleterious character of the deposit.

The fact that the extent of the harm thus inflicted may be difficult or impos-
sible of precise numerical statement in terms of injuries sustained or lives lost
does not diminish the fact of injury nor deny its substantial character. [ndeed
Australia’s right to decide the extent to which its population may be exposed to
ionising radiation is a right of incalculable value. All sovereign rights are
incalculable in value: it is difficult to say of the breach of any one that it is
susceptible of a pecuniary evaluation. It is, so we will submit, clear that damage
is suffered in the eye of international law although no pecuniary or patrimonial
right is infringed. So much is established by the Corfe Channel case.

Mr. President, I have endeavoured in what I have said to emphasize that two
cardinal principles coexist in international law. The first of these is that of the
integrity and inviolability of sovereign rights. The second is the duty of each
State to respect the sovereign rights of the others. The resolution in any given
case of the interaction of these two principles and the consequences of that in-
teraction is, of course, a matter of substance. But that resolution and those
consequences cannot be determined at the admissibility stage. The validity of
this view is evident if only from the reflection that the evidence posing the ques-
tion is not now fully known to the Court and that the matters of grave legal
interest raised may not now be finally passed on.

Having said so much, may [ now outline the last legal doctrine by reference
to which Australia’s claim in paragraph 49 (ii) (b) of its Application may be
supported. That is the sovereignty claim. I refer to the doctrine of abuse of
rights. Australia as [ have already said will advance this as an alternative to the
arguments already outlined.

For the abuse of rights argument to be relevant in the first place, one must
assume that France has a right to carry out atmospheric nuclear tests. This, of
course, Australia disputes. The Court may take the view that such tests may be
lawfully carried on. On this basis it can be argued that the deleterious nature of
the radio-active fall-out, and its effects, actual and potential, upon Australia
and upon its population, is such that testing which deposits such fall-out amounts
to an abuse of the right to test.

The doctrine has, we would submit, now achieved a recognized place in inter-
national jurisprudence, although earlier writings have mentioned its contro-
versial character. As Judge Alvarez said in the Anglo-Iranian Oil Co. case:
“This... concept, which is relatively new in municipal faw... is finding its way
into international law and the Court will have to give it formal recognition at
the appropriate time.” (I.C.J. Reports 1952, p. 133))
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Writers such as Sir Hersch Lauterpacht and Bin Cheng have referred to the
doctrine or principle as an application of the duty of the States to exercise their
rights in good faith. Bin Cheng wrote:

... the principle of good faith governing the exercise of rights, sometimes
culled the theory of abuse of rights, while protecting the legitimate in-
terests of the owner of the right, imposes such limitations upon the right
as will render its exercise compatible with that party’s treaty obligations™
{General Principles of Law, p. 129).

There are, of course, others.

The Australian Government will contend that if the Court were to conclude
that atmospheric testing was per se lawful, the incvitable deposit therefrom of
injurious radio-active particles upon Australian soil affords Australia a clear
lepal interest to claim that such deposit is an abuse of rights. The deposit is in
all the circumstances unreasonable and it is without benefit to Australia.

At this stage, it might be useful if, in passing, T remind the Court of certain
instances where the principle appears to have been applied. One major area in
this regard are the river cases. Here one has a common resource which it is
generally recognized riparian States have a right to use. As a concomitant of
this right, States must not in the use of the water unreasonably interfere with the
rights of other users. A useful statement of this proposition occurs in Sociéfé
Energie électrigue du littoral méditerranéen v. Compagnia Imprese Elettriche
Liguri, a decision of the Ttalian Court of Cassation in 1939, reported in the Aa-
nual Digest, 1938-1940, at page 121

“International law recognises [the Court said] the right on the part of
every riparian State to enjoy, as a participant of a kind of partnership
created by the river, all the advantages deriving from it for the purpose of
securing the welfare and the economic and civil progress of the nation.
However, although a State, in the exercise of ils right of sovercignty, may
subject public tivers to whatever régime it deems best, it cannot disregard
the international duty, derived from the principle, not to impose or to
destroy, as a result of that régime, the opportunity of the other States to
avail themselves of the flow of water for their own national needs.”

Augain, of course, there is the recognition of the treaty of respect.

Again, an impertant document bearing upon abuse of rights is the Repor?
af the Asian-African Legal Consultative Commitiee, which adopted its final
report at its 6th Session in Cairo in 1964.

That document indicates that international law recognizes the doctrine of
abuse of rights and that a State affected by another State’s abuse of rights has a
clear legal interest in bringing a claim to protect its territory and nationals.
The Report of the Committee concluded that State responsibility would arise
from the exercise by a State of its rights in an arbitrary manner so as to inflict
injury upon another State.

The Committee concluded in 1964 that, and I quote, paragraph 3 of its
findings:

" “Having regard to its harmful effects as shown by scientific data, a test
explosion of nuclear weapons constitutes an international wrong. Even if
such tests are carried out within the territory of the testing State, they
are liable to be regarded as an abuse of rights.” (A4sign-African Legal
Consuitative Committee, Legality of Nuclear Tests, New Delhi, p. 244.)

It may be, of course, that writers and indeed the Committee, have not always
clearly distingunished between the doctrine of abuse of rights and applications
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to State activities of the maxim sic utere tuo. It may indeed be that no clear dis-
tinction may yet be drawn between these theories of legal liability. But writers
certainly have been firmly of the view that the maxim has been incorporated
into international law. Such was the view of Sir Hersch Lauterpacht quoting
Woestlake in The Function of Law in the International Community (1933) at
page 287 and of Professor Eagleton.in his acticle on *“The Use of the Waters of
Internaticnal Rivers”, published in Volume 33 of the Canadian Bar Review
(1955}, 1018 at page 1021, But whether that be so or not, Australia does submit
that the existence of the principle of abuse of rights is sufficiently attested to
enable it to say that the application to the facts carlier mentioned and the con-
sequences of that application afford a weighty .question to be decided at the
merits stage, i

The Australian Government would take this opportunity to peint to Article
74 of the Charter of the United Nations as support for the view that lawful
activities must be carried out with regard to the interests of others. The Article
provides that:

“Members of the United Nations also agree that theijr policy in respect
of the territories to which this Chapter applies, no less than in respect of
their metropolitan area, must be based on the general principle of good
neighbourliness, due account being taken of all the interests and well being
of the rest of the world, in social, economic and commercial matters.”

It js submitted that this Article embodies a legal obligation applicable to all
United Nations Members. Although appearing in Chapter XI of the Charter
dealing with non-self-governing territories, the Article is extended by the words
*no less than in respect of their metropolitan territories™ to all States® territories.
The Australian Government, therefore, subrnits that, even if atmospheric nuclear
testing should be held lawful, then such testing in Mururoa, regarded as part of
French metropolitan territory, is an activity in disregard of the general principles
of good neighbourliness set out in Article 74 and that such activity because of its
harmful and potentially harmful radio-active fall-out does not take due account
of the interests and well-being of the rest of the world, in particular, Australia.
That this Article imposes a binding obligation on member States of a legal order
was discussed in Kelsen's Law of the United Nations at page 355, to which I
would respectfully refer the Court. The view is supported by other eminent
writers to which reference will be given. (See e.g., E. Jiménez de Aréchaga,
Curso de deveche internacional publice, Vol. 11, p. 527)

I have now outlined, Mr. President, the bases of Australia’s claim that the
deposit of radio-active fall-out on Australian territory and its dispersion through
Australian air space violates Australia®s territorial and decisional sovereignty.
This is the claim that paragraph 49 (ii} of the Application makes. The claim is
clearly enough a legal claim. Has Australia a legal interest to make it? Whatever
difficulties of law may arise in this regard in relation to its"other claims—and
Australia will submit that proper analysis reveals none—there is clearly none
here. It is Australia’s sovereign rights that are infringed. Tt is France alone that
infringes them. Given the right and its infringement, what more is required to
establish legal interest in the claim of infringement? Where a sovereign alleges
a violation of its rights, for the Court to require more, so we would submit,
would be to depart from its jurisprudence and the clear principles there estab-
lished. For, as to its jurisprudence, does not the Corfie Channel case establish
that intrusion upon a sovereign’s territory—and that is part of Australia’s
claim—is, if without justification, the occasion for an award of satisfaction?
Again, the Permanent Court in the S.5. Wimbledon case (P.C.LJ., Series A,
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No. 1, at p. 20) said that each of four Applicant Powers had a clear interest in
the execution of the provisions of the Versailles Treaty relating to the Kiel
Canal, “‘since they all possess flects and merchant vessels plying their respective
flags”. They are therefore, even though they may be unable to adduce a pre-
judice to any pecuniary interest, covered by the terms of Article 386, para-
graph 1 of which is as follows:

“In the event of violation of any of the conditions of Articles 380 to

- 386, or of disputes as to the interpretation of these articles, any interested

Power can appeal to the jurisdiction instituted for the purpose by the League
of Nations.”

The Court held that the applicant States were interested because Article 380
provided that the Canal and its approaches should be maintained free and
open to the vessels of commerce and of war of all nations at peace with Germany
on terms of entire equality (P.C.1I.J., Series A, No. 1, at p. 21). Each of the
decisions, one dealing with a breach of customary international law, the other
with the breach of a treaty obligation, treats the breach without more as con-
ferring the interest to assert the claim. But if more is needed, then such exists
here. Beyond the displacement of the right in each case is the harm from deposit
of dangerous or potentially dangerous radio-active fall-out.

Thus, in relation to Australia’s sovereignty claims, if I may so call them, the
following conclusions emerge. The claims are legal in nature; whether support-
able in'law and in fact, as Australia submits, is a question for the merits. Those
claims assert damage to the rights of Australia. That damage is occasioned by
the acts of France performed only in its capacity as a State and thus as subject
to international law. The damage lies in the infringement by France of Aus-
tralia’s sovereign rights and in breach, so Australia argues, of France’s obliga-
tion to respect Australia’s sovereignty, however that obligation may arise.
Alternatively, Australia seeks to place France’s legal responsibility to it on the
basis of the doctrine of abuse of rights. Further, Australia says that if more is
needed to establish France’s responsibility, on any of the bases suggested, that
added element lies in the damage to its people and environment, actual and
potential, which Australia has in the past sustained and is likely in the future
to sustain because of the harmful nature of the radiation emitted and to be
emitted by the deposits.

That concludes, if the Court pleases, the outline of the argument in relation to
sovereignty. In dealing with the question of legal interests, we submit that it can
hardly be denied that damage from radiation may be sustained, and [ wish to
refer briefly to some of the statements and opinions supporting that. It is
true that the radiation is and will continue to be emitted in low dosages. But
there is a strong body of thought early arrived at and consistently applied which
holds it a “‘cautious assumption that any exposure to radiation may carry
some risk for the development of somatic effects, including leukaemia and
other malignancies and of hereditary effects”” and which makes the assump-
tion that “down to the smallest levels of dose, the risk of inducing disease
or disability increases with the dose accumulated by the individual. This as-
sumption implies that there is no wholly safe dose of radiation” (International
Commission’s Report on Radiological Protection, Publication 9, para. 29).

However, in its 1966 report UNSCEAR stated in paragraph 31 of Chapter 3:

“Although there are insufficient data for making satisfactory estimates of
risk, it is clear that, with any increase of radiation levels on earth, the
amount of genetic damage will increase with the accumulated dose. While
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any irradiation of the human population is genetically undesirable because
of its implications for future generations, it should be pointed out that the
proper use of radiation in medicine and in industry is important for the
health of the individual and for the welfare of the community.”

Again this is common ground. I recall the statement of the French delegate to
which the Attorney-General referred when dealing with the 1973 UNSCEAR
Report when he stated, “Mr. Delegate, ... any exposure to radiation entails
risk”.

In addition, I would recall if [ might the matter stated in the 1962 report of
UNSCEAR: :

“It is clearly established that exposure to radiation, even in doses sub-
stantially lower than those producing acute effects, may occasionally give
rise to a wide variety of harmful effects including cancer, leukaemia and
inherited abnormalities which in some cases may not be easily distinguish-
able from naturally occurring conditions or identifiable as due to radiation.
Because of the available evidence that genetic damage occurs at the lowest
levels as yet experimentally tested, it is prudent to assume that some genetic
damage may follow any dose of radiation, however small.”

It is clear enough, we submit, that given the necessity or desirability of
showing that real damage may be sustained, whatever its extent, Australia can
show a real prospect of establishing that fact. When there is added to this the
undoubted distress this population has suffered, Australia’s expenditure on
monitoring systems to ascertain the extent of risk of exposure, then it will un-
doubtedly be able to establish at the hearing that it has at once suffered and
been threatened with real damage. It submits on the sovereignty aspect of its
claims that such will not be necessary, but if it is, then it will be shown. For the
atmospheric tests do deposit radio-active fall-out in Australia, that population
and environment is exposed to ionising radiation and further that exposure
down to the smallest quantity is harmful both to this and future generations.

May I now turn to the customary international law argument?

It is clear that Australia’s claim, based on the breach of a customary law
inhibition as illegal of all atmospheric testing of nuclear weapons, stands, on
the legal interest question, on a different footing from that of breach of its
sovereign rights. Australia submits that it sufficiently establishes its legal in-
terest to make this claim in either of two ways. The first is by showing, assuming
for present purposes the existence of a prohibition of atmospheric nuclear weap-
on testing under international law, that the duty not to test is owed by every
State to every other State: it is owed erga omnes. The second is by showing,
assuming in this instance the existence of a prohibition imposed on all, but not
one owed erga omnes, that it has been or will be broken and Australia has suf-
fered, or is threatened by, radio-active fall-out.

May I, Mr. President, before outlining the bases upon which Australia will
contend for the existence of such a prohibition—and doing so, of course, only
for the purpose of indicating the nature of the claim to be made at the hearing
on the merits—briefly remind the Court of its observations in the Barcelona
Traction case (I.C.J. Reports 1970, p. 32). I add in parentheses that the passage
is quoted at page 328, supra, of the Australian Memorial:

“By their very nature the former [that is, obligations owed towards the
international community] are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligations erga ommnes.”
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The Court gave as examples of such obligations ones deriving from the out-
lawing of acts of aggression and of genocide as also from the principles and
rules ¢oncerning basic rights of the human person such as protection from
slavery and racial discrimination. The examples given were not exhaustive and
serve but to indicate some obligations which possess the requisite importance.

If the prohibitions for which Australia contends exist, and that is the as-
sumption to be made, how can one deny that the rights involved are of such
importance that the obligations are erga omnes? To the extent that a purpose of
the prohibition is the protection of populations from the effects of radio-active
fall-out, it can be said to derive from the principles and rules concerning the
basic rights of the human person. We submit that the elaboration upon which
I shall shortly embark clearly establishes these contentions. Of course, if the
obligation is one erga omues, no question of damage can arise: the very for-
mulation of the obligation in those terms denies the relevance or possibility
of relevance of damage sustained by the applicant State, The formulation of
principle both by the Court and by Vice-President Ammoun in the Barcelona
Traction case {(at p. 32 and p. 326 respectively) establish this, T should add that
paragraph 446 and Annex 10 of the Memorial contain a discussion of the rele-
vance of international concern for the protection of human rights.

But Australia would wish further to submit that if the obligation under inter-
national law requires additionally the suffering or risk of damage, that too is
present. The deposit of inherently dangerous substances—harmful according
to UNSCEAR in the smallest quantities—will certainly be established. The
Court will recall that municipal legal systems are not strangers to the notion that
a duty owed to all may be enforced by one of the class or of the public who may
show a special interest. Such has long been the rule in the common law coun-
tries. The existence of such an interest may be found, in cases where the obliga-
tion is to all not to each, in the suffering, present or future, of special injury.
A decision of the English courts, much quoted in this context, states the rule of
English law as follows:

“*A plaintiff can sue without joining the Attorney-General [I interpolate,
he being the proper plaintiff to enforce the public duty] in two cases:...
secondly, where no private right is interfered with, but the plaintiff, in
respect of his public right, suffers special damage peculiar to himself from
the interfercnce with the public right.”” (Boyce v. Paddington Beorough
Councif (19033, 1 Ch. 109, p. 114.)

I wonld wish to make clear, Mr. President, that what T have called the ad-
ditional submission of a special legal interest in the case of a breach of customary
international law prohibiting atmospheric tests only arises for consideration if
the obligation is not either one erga emnes or is one not owed by the testing
State individually to each other State in the sense that each such State has under
international law a right itself and for itself to enforce the duty owed to it as an
individual. We say, of course, that this last is the case where Australia’s sovereign
rights are infringed and that in such a case the better view, as the Wimbledon
case and the Coifit Channel case establish, is that no material damage is neces-
sary but, that if it is, Australia can establish it by reference to the considerations
I have earlier referred to.

May T now turn briefly to advance considerations to support the view that,
even if the prohibition of atmospheric nuclear testing be not one erga omeues,
it is nonetheless capable of being raised in these proceedings. The assumption
for present purposes is that such a rule exists. I shall come shortly to outline the
basis of that contention. If the obligation or right is erga omnes, as we have al-
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ready orally and in our Memorial submitted, and for the reasons therein con-
tained and herein adverted to, Australia has a legal interest to propound it.
But a rule of internatignal law which no State may raise in this Court, given its
jurisdiction, is not a legal rule at all. Article 38 (1) of the Court’s Statute obliges
it to decide disputes submitted to it in accordance with international law. The
Court’s jurisprudence and that of the Permanent Court on what may amount
to a legal interest to propound before it a particular international legal rule
—which jurisprudence is considered at paragraphs 408 to 523 of the Memorial—
reflect, so we would submit, this view, The work of the International Law
Commission on State Responsibility contains in Article 1 the statement:
“Every internationally wrongful act of a State entails the international respon-
sibility of that State.”

In this last connection the real question is: is one State which is in breach of
an international obligation responsible where injury is threatened or caused
to another? The answer must depend on the content of the obligation.

Thus, firstly, if the obligation is one not to conduct atmospheric nuclear
testing, that obligation must be treated as one erga ommnes. That follows at once
ftom the importance of the obligation and the consequence of deciding other-
Wwi1s€.

If the obligation is not one erga omnes and is one to refrain from depositing
radio-active fall-out outside the territory of the conducting State, deposit of
that matter establishes the legal interest in the affected State to complain of the
breach of the prohibition; it is the deposit of fall-out that is prohibited.

I have already indicated the nature of the harm which Australia says it can
establish if necessary. That is a real harm. Additionally, Australia lies in the
very area where France is engaged in breaking the obligation. Its seas and its
environment are particularly exposed. If it may not complain, who may?

The Court adjourned from 4.30 p.m. to 5 p.m.

Mr. President, I proceed now to develop the argument that under existing
customary international law Australia has a legal interest to obtain a judgment
that France is obliged towards every State, and therefore towards Australia,
to abstain from conducting atmospheric nuclear tests. T do so pursuant to and
in accordance with the paragraph of the Memorial quoted at the outset of my
address which expresses Australia’s understanding of the Court’s order on
admissibility. . ‘

To support its contention that a norm of customary law has developed that
prohibits, in particular, atmospheric nuclear tests, the Government of Australia
will rely on the developments leading to, and the conclusion of, the Treaty
Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under
Water, and on the subsequent developments that support and confirm the rule
laid down in that Treaty,

It will be the contention of the Australian Government that the Test Ban
Treaty is one that embodied and crystallized an emergent rule of customary
international law. It is the further contention of the Australian Government that
the developments leading to the Treaty and the Treaty have generated a rule
which, if it were not originally binding on all States, has since become a general
rule of international law accepied as such by the opinie juris of the international
community. Indeed, the rule may well have assumed the status of a rule of
fus cogens, a possibility sugpested by Judge Sir Humphrey Waldock during dis-
cussion at the International Law Commission of his Third Report on the Law
of Treaties { Year Book of the International Law Commission, 1964, Vol, 1, p. 78).
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It was clearly recognized by the Court in the North Sea Continental Shelf
cases that the provisions of a multilateral treaty of the kind now in gquestion
may be regarded as reflecting or as crystallizing received or emergent rules of
customary international law. The Court in that casc decided that Articles |
to 3 of the Geneva Convention on the Continental Shelf of 1958 were then re-
garded as provisions which reflected or crystallized the rules of customary
international law relative to the continental shelf,

Article 1 of the Partial Test Ban Treaty of 1963, we will submit, is of the same
character as Articles 1 to 3 of the 1958 Geneva Convention on the Continental
Shelf. Article 1, which is set out in Annex 10 of the Australian Request for
provisional measures of protection, states in part:

*Each of .the parties to this treaty undertakes to prohibit, to prevent,
and not to carry out any nuclear weapon test explosion, or any other nuclear
explosion, at any place under its jurisdiction or control:

{«} in the atmosphere; beyond its limits, including outer space; or under
water, including territorial waters or high seas; or

(b} in any other environment if such explosion causes radicactive debris
to be present outside the territorial limits of the State under whose
Jurisdiction or control such explosion is conducted,”

It embodics a general rule which, at the time it was adopted, reflected the con-
sistent and ever-increasing opposition by the world community to nuclear tests
resulting in deposit of radio-active debris beyond a State’s jurisdiction—a
necessary result of atmospheric tests. There is an overwhelming body of State
practice and other material that can be adduced, and which will be adduced at
the appropriate stage, to support these propositions. The material takes the form
of official statements on behalf of States in international forums, resolutions of
the United Nations General Assembly and similar bodies and other concrete
manifestations of international concern of which note must be taken. The
Treaty reflected the expectations of the world community as a whole and a
recognition that both concern for the future of mankind and the principles of
intcrnational law impose a responsibility on all States to refrain from testing
nuclear weapons in the atmosphere.

There is much to suggest that the 1963 Treaty created a prohibition binding
on all States. But even if this were not so, there is powerful support for the
proposition that the rule laid down in Article 1 of the 1963 Treaty has since
acquired the status of a general rule of international law.

This statement, so we will submit, is in full accord with the Judgment of the
Court in the Neortit Sea Continental Shelf cases in these words:

“In so far as this contention is based on the view that Article 6 of the
Caonvention has had the influence, and has produced the effect, described,
it clearly invelves treating that Article as a norm-creating provision which
has constituted the foundation of, or has generated a rule which, while only
conventional or ¢contractual in its origin, has since passed into the peneral
corpus Of international law, and i{s now accepted as such by the opinrie
Jirris, s0 as to have become binding even for countries which have never,
and de not, become parties to the Convention. There is no doubt that this
process is a perfectly possible one and does from time te time occur: it
constitutes indeed one of the recognized methods by which new rules of
customary international law may be formed.” (J.C.J. Reports 1969, p. 41.)

To this effect was the statement of the President, Judge Lachs, that:
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~ *“It is generally recognized that provisions of international instruments
may acquire the status of general rules of international law. Even unratified
treaties may constitute a point of departure for a legal practice. Treaties
binding many States are, g fortiori, capable of producing this effect, a
phenomenon not unknown in international relations.” (fbid., p. 223.}

I turn now, Mr, President, to recall some of the more significant events in the
historical genesis of the Test Ban Treaty and the prohibition contained therein
against the conduct of any atmospheric nuclear test. As I have already indicated,
1 do so not for the purpose of opening up issucs that belong to the merits
stage, but for two other reasons—to show, first the basis of Australia’s claim;
and second that the prohibition is couched in terms of an obligation erga onmes,
as opposed to an obligation owed to particular States only. The obligation of the
Treaty is to refrain from conducting atmospheric tests and tests which cause
radio-active debris to be present outside the conducting State.

May I perhaps lay emphasis on the distinction between paragraphs (@) and
{b) of Article 1 of the 1963 Treaty, Paragraph {a) contains an absolute pro-
hibition on testing in the atmosphere. Paragraph (5) contains a conditional
prohibition on testing in other environments. The condition is that such testing
is prohibited only if it leads to the presence of radio-active debris outside the
testing State. One must ask: what explanation is there of this significant dif-
ference? The answer is simple. Atmospheric testing does not require proof of
fall-out or demonstration of a legal interest because everyone accepts that it is
an activity which by its very nature is going to lead to fall-out of a potentially
damaging character. Moreover the damage which happens is of a kind which is
not readily measurable in terms which are familiar in the ordinary law of
personal injury. Hence, because atmospheric testing is potentially harmful to
all, each has an interest in stopping it.

By contrast, testing otherwise than in the atmosphere is not so inevitably
accompanied by fall-out; and bccause of that it is prohibited only when it is
shown that fall-aut occurs. Again it is noted that what is prohibited is not
damage, but fall-out. May I contrast the obligation so framed with one pro-
hibiting a conducting State from depositing debris within or upon another. The
former is clearly, we would submit, total in ambit, the latter partial enly, and
hence partial in operation. In the case of breach of the former obligation all
States would have the right to complain; in the latter, those affected only.

The first explosion of a nuclear weapon in the atmosphere was conducted by
the United States on 16 July 1945 in preparation for the bombing of Hiroshima
and Nagasaki. In the post-war era the question of nuclear disarmament was
pursued but testing continued and increased. The first thermonuclear explosions
took place in 1952 and in 1953. They deeply moved public opinion but mostly
still in relation to disarmament. '

However, although the original opposition to nuclear testing was in the
context of disarmament, the main consideration which first influenced the
development of a legal prohibition was the emergence of a realisation of the
consequences of atmospheric tests for present and future generations of man-
kind. The incident which first awoke public awareness of those consequences
was the thermonuclear test conducted at Bikini Atoll on I March 1954, when
the crew of a Japanese fishing vessel, the Fukuryu Maru was affected. Some
months later one of the seamen died while the others only survived due to
intensive and prolonged medical attention. Large quantities of fish caught in
the area had also been affecied by the blast and were condemned by the Japanese
authorities. The response of the United States, at least on the monetary level,
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was an ex gratig payment to Japan of two million dollars “without reference to
the question of legal liability, for purposes of compensation for the injuries or
damages sustained . . . in full settlement of all or any claims™ { Notes regarding
Bikini Claims, US Department of State press release, No. 6, Jannary 4, 1935).

That explosion alse exposed residents of the Marshall Islands to radio-active
fall-put. Public opinion was thus awakened to the dangers of nuclear testing in
the atmosphere. Partly as a reaction to this event, the United Nations Scientific
Committee on the Effects of Atomic Radiation was established by resolution
913 (X) of the United Nations General Assembly on 3 December 1955, to
encourage the distribution of *“all available scientific data on the short-term and
long-term effects upon man and his-environment of ionising radiation’’. More-
over, only 13 days later, resolution 914 (X} suggested that account should be
taken of the proposal of the Government of India that experimental explosions
of nuclear weapons should be suspended.

On 13 July 1956 a further proposal pointing out that:

“While thére may be certain authorities whe may not feel fully convinced
that experimental explosions on the present scale will cause serious danger
to humanity, it is evident that no risk should be taken when the health,
well-being and survival of the human race are at stake, The responsibfe
opinion of those who believe that nuciear tests do constitute a serious danger
io human welfare and survival must, therefore, be decisive in such a contest.”
{UN, The UN. and Disarmament 1943-1970, New York, 1970, p. 196;
emphasis added.}

That will be found as a footnote to page 332, supra, of the Australian
Memorial, and that proposal was placed before.the Disarmament Commission.

After that time, intense activity was initiated to bring about an end to all
nuclear testing. Thus in 1957 the petition of 2,000 United States scientists
urging a stop to the testing was subnuitted to President Eisenhower, in which the
fact was asserted that every nuclear bomb spread an added burden of radio-
active elements over every part of the world. The petition received global pub-
licity and the backing of scientists in 43 countries and, with signatures by 9,000
scientists, was presented to the United Nations Secretary-General on 13 Jan-
vary 1958,

At the First Geneva Cenference on the Law of the Sea held in 1958, the view
was widely expressed that nuclear testing was contrary to the freedom of the
seas. The relevant opinions expressed at this Conference are the subject of
Annex 11 to the Australian Memorial. The preamble to the resolution adopted
by that Conference, mentioned in paragraph 18 of Annex 11, stated that there
was “a serious and genuine apprehension on the part of many States that nuclear
explosions on the high seas constitute an infringement of the freedom of the
seas”.

On 31 Qctober 1958, the United States, the Soviet Union and the United
Kingdom began negotiations in Geneva in an effort to reach agreement on a
treaty for the discontinuance of all nuclear weapon tests. The opening of the
discussions was marked by a moratorium on testing which came into ¢ffect
after the Soviet test of 3 November 1958. The Conference was almost imme-
diately deadlocked on the guestion of effective international control, although
none of these three Powers were to test again until 1 September 1961,

In order to break this deadlock, President Eisenhower sent a message on
13 April 1959 to Premier Khruscheyv ‘in which he suggested that it might be
possible to enter, firstly, into a limited agreement which would attack the
problem in phases, beginning with “the prohibition of nuclear weapon tests in
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the atmosphere up to 50 kilometres'; there is a reference to that in the Geneva
Conference on the Discontinnance of Nuclear Weapons Tests, the United States
Department of State publication, pages 354 to 355.

Prime Minister Macmillan supported the President’s propoesal in a letter of
the same date (ibid., pp. 355-356).

Itis relatively easy to discern the motives prompting this proposal. UNSCEAR
had submitted its first report to the General Assembly on 13 December of the
preceding year. In this report it was stated:

“*Radioactive contamination of the environment resulting from explo-
sions of nuclear weapons constitutes a growing increment to world-wide
radiation levels. This involves new and largely unknown hazards to present
and futurc populations; these hazards by their very nature are beyond the
control of exposed persons, The Committee concludes that all steps de-
signed to minimize irradiation of human populations will act to the
benefit of human health. Such steps include. .. the cessation of contamina-
tion of the environment by explosions of nuclear weapons.” (Af3838, p. 41,
para. 54.)

it is only logical to draw the conclusion that the growing fear of the unknown
hazards of ionising radiation had led the States testing at that time to take steps
to ¢liminate this hazard. This conclusion is borne out by the statement of the
Soviet representative to the First Committec of the United Nations General
Assembly in which he said;

“Another point that emphasizes the urgency of a solution of the question
of the cessation of tests is the rise in the level of atomic radiation as a result
of the intensive testing of nuclear weapons which has been carried out in
various parts of the world. If the testing of atomic and hydrogen weapons
is not halted, the dangers of atomic radiation, which today already causcs
a hazard to the lives and health of many millions of human beings, will
increase even beyond levels aiready reached.

The report of the United Nations Scientific Committee on the Effects of
Atomic Radiation has been submitted to the General Assembly and is on
the agenda of the currcnt session. This report has pointed out the extent
of the danger. The members of the Scientific Cammittee, who are prominent
scientists appointed by the Governments of fifteen countries, reached the
conclusion that the continuance of nuclear test cxplosions involved new and
largely unexplored hazards for present and future generations.

The General Assembly must deal with this warning from the scientists
with all the seriousness that it deserves. The urgency of a solution of the
problem of the cessation of nuclear weapons tests is so manifest that there
are few who would venture to take a stand openly in favour of the contin-
uance of such tests.” (A/C.1./PV.945, 10 October 1958.)

In 1959 the same fears generated a campaign of opposition against the forth-
coming French tests in the Sahara. The objections were made primarily by the
African and Arab States led by Morocco, and were voiced despite the assurance
that the French Foreign Minister, Mr. Couve de Murville, gave 1o the General
Agsemnbly on 30 September 1959 that there would be no risk of radio-active
fall-out on the territories of the African States.

On 20 November 1959 the General Assembly adopted resolution 1379 (XIV)
which expressed “its grave concern over the intention of the Government of
France to conduct nuclear tests and requested France to refrain from such
tests”. The preamble to the resolution noted ““the deep concern felt over the
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dangers and risks which such tests entail”. It was during the debate on this
resolution that delegations expressed the view that nuclear testing was contrary
to international law, particularly atmospheric nuclear testing, because of the
hazards involved.

When on 13 February 1960 France conducted her first atmospheric test, those
same Arab and African States that had formulated the draft leading to the
adoption of resolution 1379 (XIV) protested against the test. For example, the
Ghanaian Head of State said on 13 February 1560:

“ _the Government of France, in total disregard of repeated protests by
Ghana and other African States, and of the resolution of the General
Assembly, has defied the conscience of mankind and exploded a nuclear
device on African soil” (Keesing's Contemporary Archives, 27 February-
5 March 1960, 17280).

Similar protests were made, Tor instance, by Morocco, Tunisia, United Arab
Republic, India and Indonesia (ibid.}). The Nigerian Government was later,
on 5 January 1961, 10 expel the French diplomatic mission from Nigeria be-
cause of these tests.

Further evidence of the then growing awareness of the dangers of radio-active
fall-out is afforded by the Antarctic Treaty, Article V of which provides that
“any nuclear explosion in Antarctica and the disposal of radio-active waste
material shall be prohibited”. This treaty was signed on 1 December 1959 by the
Soviet Union, France, the United Kingdom, the United States, Australia and
seven other powers.

On 11 February 1960, only two days before the first French atmospheric test
which I have mentioned, the United States again proposed a phased agreement
at the Geneva Conference that had reconvened on 12 January, the first phase of
which provided for the “cessation of all nuclear weapon tests in the earth’s
atmosphere, in the oceans, and in outer space up to the greatest height with
respect to which agreement can be reached on the installation of cffective con-
trols™ as well as for the cessation of underground tests down to the lowest
thresheold for which adegunate control was then feasible. (Geneva Conference
on the Discontinuance of Nuclear Weapons Tests, ap. cit., pp. 414-419.)

It was in January 1960 that the Afro-Asian Legal Consultative Committee
decided at its third session held in Colombo to undertake a study of the question
of legality of nuclear tests as being a matter of common concern among the
participating countries.

At the fifth session held in Rangoon in January 1962 the subject was fully
discussed by the Committce on the basis of the materials on the scientific and
legal aspects of nuclear tests collected by the Secretariat and of written me-
moranda by Japan and the United Arab Republic on the subject.

These statements within the Asian-African Legal Consultative Committee
provide clear evidence of the developing opinie juris that nuclear tests which
give rise to radio-active fall-out beyond the territory of the conducting State
were illegal.

At the sixth session of the Commitiee held in Caire in [964—that is to say,
after the conclusion of the Partial Test Ban Treaty in August 1963 the Commit-
tee unanimously adopted fina! conclusions on the subject, to which T have in
part referred and to which T shall later refer. The concern which had been here-
tofore expressed was naturally intensified by the resumption of testing in the
second half of 1961 following the failure of the Geneva Conference on the
Discontinuance of Nuclear Weapon Tests. '

On 3 September a joint statement was made by the President of the United
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States and the Prime Minister of the United Kingdom proposing to Premier
Khrushchey:

*... that their three governments agree, effective immediately, not to con-
duct nuclear tests which take place in the atmosphere and produce radio-
active fallout.

Their aim in this proposal is to protect mankind from the increasing
hazards from atmospheric pollution and to contribute fo the reduction of
international tensions” (Geneva Conference on the Discontinuance of
Nuclear Weapons Tests, op. cit., pp. 619-620).

In response to the announcement that the Soviet Union would test a 50-
megaton bomb, a draft resolution was submitted by Canada, Denmark, Ireland,
Iran, Japan, Norway, Pakistan and Sweden that the Genera) Assembly solemnly
appea! to the Governmcnt of the USSR to refrain from carrying out its in-
teﬂ[lOﬂ

The draft was approved by the Assembly on 27 October 1961, by 87 votes to
11, with 1 abstention, as resclution 1632 (XVI).

Here again is clear evidence of the growing international awareness and
apprehension concerning the hazards of ionising radiation from nuclear tests,

As Canada’s Secretary-General for External Affairs said at the United
Nations:

“The time has come when it is not sufficien merely to express concern
and record blame. We must find means of compelling the countries respon-
sible to cease the testing of nuclear weapons.” (UN, GA, OR, A/PV1022,
3 October 1961.)

And then on 6 November 1961 the General Assembly adopted resolution
1648 {XVI} which emphasized: “both the grave and continuing hazards of
radiation resulting from test cxplosions as well as their adverse conseguences (0
the prospects of world peace”,

-On 27 November 1961, the then representative of the Argentine Republic
stated that “‘nuclear tests of highly radic-active bombs in the atmosphere
certainly engaged the responsibiiity of the State™, and he referred to “a joint
statement by the Foreign Ministers of Argentina and Brazil, dated 15 Novem-
ber 1961, which had deplored the recent nuclear tests in the atmosphere and had
characterized them as crimes against humanity (UN, GA, Sixteenth Session,
Sixth Committee, 720th wmeeting, 27 November 1961, p. 150).

The year 1962 saw the acceleration of the developments leading to the crys-
tallization of an international prohibition, so we would seek to submif, against
in particular, nuclear testing in the atmosphere. The Geneva Conference had
adjourned on 29 January 1962. Tt is also true that the United States and the
Soviet Union continued to conduct heavy programmes of miclear testing in the
atmosphere. But on 14 March 1962 the Conference of the Eighteen-Nation
Committee on Disarmament (ENDC) convened in Geneva for the first time.
It called upon a subcommittee of the major nuclear Powers—the Soviet Unijon,
the United Kingdom and the United Staies—to continue consideration of a
treaty on the discontinuance of nuclear weapon tests.

Significantly, UNSCEAR was to report again in 1962, as it had in 1958,
noting sharp increases in the levels of radio-active fall-out in many parts of the
world resulting from the renewed discharge into the earth’s environment of
radio-active debris. The General Assembly resolution adopting the report
declared:
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*... that both concern for the future of mankind and the fundamental
principles of international law impose a responsibility on all States con-
cerning actions which might have harmful biclogical consequences for the
existing and future generations of peoples of other States by increasing the
levels of radio-active fall-out™ (resolution 1629 (XVI), 27 October 1962).

Mr. President, may I at this point observe that while varying views have been
expressed by judges of this Court and by publicists on the legal effects of General
Assembly resolutions, one aspect at this stage seems established, Resolutions
of the General Assembly can be expressions of an opinie juris generalis and there-
by make an important contribution {o the development of customary law. As
was said recently by you, Mr. President, some resclutions “take us into the legal
realm and indeed may constitute an important contribution to the development
of the law™ (Transnational Law in a Changing Soeciety, 1972, p. 103).

I go back to the history, I should mention next that on 6 November 1962, a
short time after resolution 1629 was adopted, the General Assembly adopted
by 75 votes to none with 21 abstentions, resolution 1762 (XVII) which con-
demned all nuclear tests and referred with “‘the utmost apprehension to the data
contained in the report of the United Nations Scientific Committee on the
effects of Atomic Radiation (Document Af5216)". It then went on to recom-
mend:

... if, against all hope, the parties concerned do not reach agreement on
the cessation of all tests by 1 January 1963, they should enter inte an imme-
diate agreement, prohibiting nuclear weapon tests in the atmosphere, in
outer space and under water, accompanied by an interim agreement sus-
pending all underground tests”,

That resolution, so we will submit, evidences a conviction that conformity
with such a prohibition was imperative in the interest of the welfare of present
and future gencrations of mankind.

This plea was accepted almost immediately by all the nations then specially
affected. The United States did not test in the atmosphere again after that date
—its last atmospheric test having been conducted just two days prior, on 4
November 1962, The Soviet Union did, in fact, test until 24 December of that
year but it has not tested again in the atmosphere since that date. France at
this time had last tested in the atmosphere on 25 March 1961. The United
Kingdom had ceased atmospheric testing in 1958.

And then, on 10 June 1963, three non-aligned members of the Eighteen-
Nations Disarmament Committee, Ethiopia, Nigeria and the United Arab
Republic, submitied a joint memorandum stating that direct talks between the
foreign ministers and possibly between Heads of Government of the nuclear
Powers, might solve the problem. (Qfficial Records of the Disarmament Com-
mission, Supplement for Fanuary to December 1963, doc. DC/j207, Ann. 1)
On the same day it was announced that the USSR, the United States and the
United Kingdem had agreed to hold talks in Moscow in mid-July on the ces-
sation of nuclear tests. A short time later, in a speech made on 2 July 1963, in
East Berlin, Premier Khrushchev announced the willingness of the Soviet Union
to sign a limited treaty banning tests in the three environments about which
there could be no controversy because of the harmful effects entailed.

On 25 July 1963 the Moscow Treaty banning nuclear weapon tests in the
atmosphere, in outer space and under water was signed by the foreign ministers

. of the then three nuclear Powers in the presence of the Secretary-General of the
United Nations. It entered into force on 5 August 1963 upon the receipt of the
ratifications of those States.
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Australia will be referring to material of this character, to contend at the
appropriate stage of the proceedings that when the text of the Treaty Banning
Nugclear Weapon Tests in the Atmosphere, in Quter Space and Under Water,
was concluded in Moscow in 1963, its effect was to crystallize an emergent rule
of international law.

I turn now to a brief survey of some of the developments since 1963, Tt will
be our submission, at the appropriate stage, that these developments provide
ample basis for a claim that, if the rule sct forth in Article 1 of the 1963 treaty
was not originally binding on all States it has sincc become a general rule of
international law, accepted as such by the epinio juris of the international
community. When the developments before 1963 are considered with those that
‘have taken place since that date, a convincing case exists, so we will submit, to
support the emergence of a general rule of international law prohibiting, in
particular atmospheric testing, and that that rule is one owed erpa omnes.

By the end of 1966, 116 countries including 109 Members of the United
Nations, had signed, ratified or acceded to the Treaty. Now, a little more than
ten years after the coming into force of the Treaty, 104 States are full parties to
the Treaty.

It has been accepted by this Court, we suggest, that the act of a State in rati-
fying or acceding to a multilateral treaty which asserts, for the States who are
parties to that treaty, the existence of a rule of a fundamentally norm-creating
character is itsclf an act of State practice. Such a treaty may be compared to a
series of bilateral treaties between States, all consistently adopting the same
solution to the same problem of the relationships between them. The practice is
concrete; each State party asserts not merely the desirability of the rule in
question, but by a formal act accepts the rule for the regulation of its own ac-
tivities, In this way it is possible, as this Court stated in the Nerth Sea Conti-
nental Shelf cases (1.C.J. Reports 1969, at p. 42) for a custom to derive from the
genersl, but not universal, ratification of a law-making treaty.

In his Third Report to the Internationa! Law Commission on the Law of
Treaties did not Judge Sir Humphrey Waldock speak of the number of acces-
sions as being the major determining reason why, in his opinion, the Nuclear
Test Ban Treaty had been accepted into general international law so rapidly?
(Yearbook of the International Law Conunission, 1964, Vol. TI, p. 33, A/CN .4/
161.)

And, with respect, 1t is submitted that Sir Humphrey Waldock was perfectly
correct in laying so much emphasis on this factor. One has only to recall the
example of the Genocide Convention concerning which this Court has said
“the principles underlying the Convention are principles which are recognized
by civilized nations as binding on States, even without any conventional
obligation™ {I.C.J. Reports 1951, p. 23). No dissent was voiced as to the prin-
ciples of this Convention and it was adopted by the unanimous vote of 56
States. Yet it took ten years for it to obtain 5% ratifications and during that
period the number of existing States making up the international community
had increased very considerably; furthermore, by no means all the ratifications
deposited were free from reservations, even if only on points of detail.

One feels, Mr. President, compelled to observe that the fact that the Test Ban
Treaty was able to overcome all these difficulties, to the extent that, in the short
space of three vears, 116 States were to sign or accede to the Treaty in one or
more of the capitals of the three original parties, is explicable only by the im-
portance of the prohibition contained in the treaty.

It is the extensive acceptance of the treaty by so many States that provides
the clearest possible evidence to substantiate the argument that the principle
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contained in the treaty is one¢ that international law has imposed upon all
States for the benefit of all States.

And, of course, Article 38 of the Vienna Convention on the Law of Treaties
makes it clear that the fact that a State or States decline to join that law-making
treaty does not preclude a rule set forth in the treaty from becoming binding on
those States as a customary rule of international law.

Tt would in fact, we submit, be contrary to principle to claim that the norm
of general customary Jaw was not able to emerge because two States, late-comers
among nuclear powers, have declined to subscribe to the 1963 treaty, have shown
their opposition to it and have continued to carry on nuclear experiments, un-
mindful of the prohibition it contains. Tt is certainly not a necessary character
of international customary norms that they should come into being only when
they get the express adherence of all States; nor is it necessary, in order to prove
the existence of a customary norm, to adduce concurring acts on the part of all
States subject to international law. This view, we submit, is reinforced by the
opinions of jurists on the subjcct. As Cheney Hyde has written:

“It is not suggested that the opposition of a strong and solitary State
could ultimately prevail against the consensus of opinion of what, except
for itself, might fairly be regarded as the entire civilized world, or that such
a State would not be finally compelled to acquiesce in changes which it
once opposed.” (Fnternational Law Chicfly as Inmterpreted by the United
States, Vol. 1, p. 8, n. 1.}

These views reflect those of John Bassett Moore that—

“Tt would be going too far in the present state of things to proposc a
mere majority rule. But it is altogether desirable that a rule should be
adopted whereby it may no longer be possible for a single state to stand in
the way of international ]cgislation": (futernational Law and Some Current
Hiusions, p. 303.)

The reactions, Mr. President, of the other members of the international
community to the dissenting behaviour of one or some of them can be an effi-
cient and valid element of proof of the opinio juris which is the basis of that norm.

In this connection, the public protests, the resolutions of international and
regional bodies and the opinions of distinguished jurists constitute evidence of
this prohibition.

Annex 9 of the Australian Memorial, which sets forth only a selection of the
protests and resolutions opposing the French tests and also the Chinese tests,
of last year, gives some idea of the extent and depth of the opposition of the
international community to this dissenting behaviour. T mention one important
instance of the opinion of legal experts to which I have already referred—the
conclusions adopted unanimously by the Asian-African Legal Consultative
Committee at its Sixth Session held in Caire in 1964 (Asian-African Legal
Consuftarive Committee, The Legality of Nuclear Tests, New Delhi, p. 244).
These conclusions, we submif, constitute an important contribution by that
expert and representative body, expressive of an opinio juris which reflects the
recognition of the illegality of atmospheric testing.

May I now mention some examples of previous comparable treaties regarded
as reflecting or embodying customary international law.

It will be recalled that the unratified Declaration of London of 1909 exerted
powerful influence upon events following the outbreak of war in 1914 because
it was alleged on the part of important ncutrals to embody the opinio juris,
irrespective of whether or not it was textually binding on Great Britain.
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The Nuremberg Tribunal decided that the Hague Convention rules of land
warfare were customary law despite their formal inapplicability by virtue of the
general participation clause (frfernational Law Reports, Yol. 13, p. 212) or that
the Pact of Paris was universally binding partly because 63 States were formal
parties to it.

Mention may also be made of the rules of the Geneva Convention of 1929
which were held universally applicable, although the instrument had been in
force for only eight yvears, One may perhaps refer also 1o the use made by this
Court of the Conflict of Nationality Laws of 1930 in the Nottebohm case (1.C.J.
Reports 1953, p. 4 at p, 23} despite the fact that neither Party had signed it,
although both had cited it to the Court; and to the call, additionally, by the
General Assembly of the United Nations on 5 December 1966 for “. . | strict
observance by all States of the principles and objectives of the Protoco! for the
Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases”, or
its Declaration on the Elimination of All Forms of Racial Discrimination
calling for every State fully and faithfully to observe the provisions of the
Universal Declaration ¢f Human Rights.

Mr. President, a further matter which may affect the question is the signi-
ficance to be attached to the denunciation clause contained in Article 4 of the
1963 Treaty. It may be suggested that the existence of this clause deprives Article
1 of the Treaty of any possible law-making effect but Article 43 of the Vienna
Convention on the Law of Treaties declares that the denunciation of a treaty
does not relieve the former party to it from the duty to fulfil “any obligation
embodicd in the Treaty to which it would be subject under international law
independently of the Treaty”. That Article undoubtedly constitutes a correct
statement of customary international law. The point may be illustrated simply
and conclusively by reference to the Genocide Convention. That Convention
is undoubtedly expressive of the general rule of international law. Yet that
Convention contains a denunciation clause which, I might say, is less circum-
scribed and limited in its operation than Article 4 of the 1963 Partial Test Ban
Treaty. ’

The rights relied upon by Australia in this part of its case are, we submit,
rights erga omnes. That is to say they are rights of a character which, if they
exist—and the Court is not called upon to determine that question at this stage—
clearly concern all States; each State has an interest in their protection. Again,
authentic expressions of the fact that atmospheric tests have and still cause
intensive international concern may be found in the numerous resolutions
to that effect adopted by the General Assembly of the United Nations and in the
Stockholm Conference on the Environment, which will be mentioned later.

Finally, if Australia does not have a sufficient legal interest to seek the
enforcement of the prohibition relied upon, what country has? But if none has,
the existence or non-existence of the obligation on which Australia relies would
be completely prejudged. Tt was that distinguished international lawyer, Profes-
sor Brierly, who, in an article dealing as it happens with the 1928 General Act,
quoted the following cbservation of Max Radin:

“If he [the Judge] shuts his eyes and averts his face and cries out that he
will not judge, he has already judged. He has declared it to be lawful by not
declaring it unlawful.” (British Year Beok of International Law, Vo, XI,
p. 128)

But an alternative view is open. The language of the Treaty may be regarded
as embodying an inhibition against such testing in the atmosphere as leads to
the deposit outside the conducting State of radio-active nuclear debris. This
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prohibition may not possess the character of an obligation erga omines. Let it be
so. But given such an obligation exists, the responsibility of the depositing State
is engaged by the very act of the deposit. This is its special injury, regarded as
such, as we have already submitted, without further proof.

Upon either of these bases therefore, we submit, Australia posse'sses a legat
interest to propound this claim.

The Court rose at 6 p.m.
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TENTH PUBLIC SITTING (% VII 74, 4.20 p.m.)
Present: [See sitting of 4 VII 74.]

THE PRESIDENT: Before T call on the Solicitor-General of Australia, T wish
to refer to a statement he made on Saturday 6 July. At the outset of his address
on Saturday 6 July the Solicitor-General of Australia quoted a passage in the
Australian Memorial expressing what the Solicitor-General described as “Aus-
tralia’s understanding of the task which the Court’s Order as to admissibility
requires of it”, the reference being to the Court’s Order of 22 June 1973, The
Solicitor-General reiterated Australia’s position, and referred to his confidence
that “should Australia’s appreciation of its obligation be deficient in any respect,
its attention will be directed thereto and apportunity of correction afforded to
it”, It should be observed that it is for the Government of Australia to present
its views to the Court as to the admissibility of its Application. The Court will,
of course, appreciate the question of admissibility in all the aspects which it
considers relevant.

Mr, BYERS: Mr. President, I turn now to Australia’s legal interest to require
that France respect Australia’s right to its freedom of the seas. There are two
aspects of this question, namely Australia’s right to freedom of navigation and
Australia’s right to fish in uncontaminated waters.

Every legal right has its necessary correlative; necessary, because without it
the right ceases to be such, Just as the right to territorial integrity has its cor-
relative in the duty of each State to respect the integrity of each other State,
so Australia’s right to freedom of navigation has, as a correlative, the duty of
other States neither to prevent nor impair its proper exercise. So too with Aus-
tralia’s right to fish, The correlative in this case also is the obligation neither
to prevent Australia’s proper exercise of its right nor to impair that exercise.
The right is impaired, for example, either by denying the fishing fleets access to
the fishing grounds or by contaminating the waters in which the fish are caught
or those from which they migrate, whether by deliberately caused oil slicks or
deliberately caused radio-active nuclear pollution.

Abstract considerations alone vield such a result. But the matter does not
stop there, for on 17 December 1570, as the Court will remember, the General
Assembly adopted resolution 2749 {(XXV) part of which reads: “The sea-bed
and ocean floor, and the subsoil thereof, bevond the limits of national juris-
diction. .. as well as [its] resources. .. are the commeoen heritage of mankind.”

It is no doubt true to say that the legal régime of freedom of the high scas
differs from that which governs the international sea-bed viewed as part of the
common heritage of mankind. But there is a common factor. In both cases one
State may not appropriate those areas fo the exclusion or limitation of the rights
of others. The existence of this common factor and the necessarily related subject-
matters make reference to the common heritage of mankind legitimate, indeed
necessary, in a consideration of those two aspects of the freedom of the high
seas which I have mentioned.

The course I propose to follow is to deal first with the closure by France of the
high seas. Thercafter T shall discuss the effect of pollution of those seas by
radio-active nuclcar fall-out, T shall in each case do'so only to the extent neces-
sary to establish Australia’s legal interest to propound its claim that France’s
action in each regard is a breach of Austraiia’s legal rights and, of course, in an
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intended performance of Australia’s task as understood by it in the fashion I
mentioned at the outset of my statement.

Let me now examine what the French Government has done. The French
practice of declaring prohibited zones for aircraft and dangerous zones for
shipping has been described in paragraph 45 of the Application. On 4 July 1973,
in addition, it formally suspended navigation by all vessels in a proclaimed se-
curity zone surrounding Mururoa Atoll. The documents will be found on pages
363 and 364, supra, of the Australian Memorial. These authorize the French
navy to expel all shipping from the zone, and in fact the American yacht Fri
and the Canadian yacht Greenpeace 11{ were forcibly boarded and seized and
removed from the danger area. In 1974 the same powers have been reactivated
in connection with the current tests.

Of the illegality of such closures of the high seas one of the foremost authori-
ties on the law of the sea, Gilbert Gidel, had no doubt. He said, and this is my
translation:

“It is not possible, therefore, In our opinion, to avoeid the conclusion that
the conduct of nuclear tests affecting areas of the high seas is contrary to
actual rules of law applicable to those areas and covered by the term
‘freedom of the sea’.” (G. (ridel, “Explosions nucléaires experimentales
et liberté de la haute mer™, Fundamenial Problems of Iniernational Law,
Festschrift fiir Jean Spivopoulos, p. 198.)

The security zone created around Mururoa Atoll means that Australian
vessels have been forbidden to sail there, and Australian aircraft have been
forbidden to fly there during the periods of prohibition. The fact that they may
or may not then wish to do so is immaterial. The point i3 that there is a legal
question as between Australia and France concerning their right to do so. That
question requires decision, and legal argument nceds to be addressed to the
Court for that decision to be made. In every meaning of the expression, it
follows that a case which raises this question must be admissitle. The additional
zones dangercuses mean that the Australian vessels and aircraft may not exercise
their rights of passage without the possibility of being subject to gross hazards.
On this peint too there is an issue between Australia and France which re-
quires decision. And on this point too it follows that the question must be
admissible. .

Involved in this question is the determination of the state of customary inter-
national law. It is sufficient to demonstrate the extent to which State practice
would need to be evaluated far this purpose if T recall that, in marked contrast
with the current French practice to which I have referred, the current United
States practice in the Regulations of the Atomic Energy Commission issued on
30 Octaber 1971, and published in the Federal Register, is to prohibit entry into
a warning area of 50 nautical milcs radius around Amchitka Islands only to
United States citizens and to persons subject to the jurisdiction of the United
States (Art. 112.3). A dccision on the question of law would need to take into
account the fact that the United States delegation to the Law of the Sea Con-
ference at Geneva in 1958 was explicitly instructed as follows: that action against
foreign ships in the warning areas in the high seas around the Bikini and Enie-
wetok test sites was predicated on the principle of voluntary compliance and
that there was no intention to drive away ships which did not comply. The only
vessel in fact interfered with was an American yacht, owned by an American,
and arrested for violation of a United States law applicable to United States
citizens in the high seas. All this is set out in Whiteman's Digest of International
Law, Yolume 4, at page 595.
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It appears, then, to come down to this: the Court must determine whether
there is a special rule of international customary law derogating from the
freedom of the seas so as to enable enclosure of areas of the high seas for the
purpose of nuclear testing, If enclosure is legitimate, this could only be by virtue
of a claim that nuclear testing is itself an exercise of the freedom of the seas,
to which other exercises have to accommodate themselves even to the point of
being entirely excluded or substantially subordinated.

The question, which will need to be examined at the merits stage, is whether the
freedom of navigation can be reduced because the seas are used for what is
alleged to be defence purposes.

In their well-known essay on nuclear testing in the Yale Law Journal, 1955
{64 Yale Law Journal, p. 648}, Professor McDouga! and Mr. Schlei propagated
the notion that battlefleets on manoeuvres had traditionally occupied areas of
the acean to the exclusion of other shipping. I do not wish to delay the Court by
anticipating what will appear on this question in the Memorial on the merits of
the case, but | do wish to indicate that in that Memorial Australia will recall
that universal practice, as embodied in the clear range procedures of the navies
of such countries as Greai Britain and the United States, and of Australia and
France as well, requires that the firing ship ensure that the range is clear before
shell splash or missile splash is authorized, even in zones which are proclaimed -
as dangerous. Whiternan's Digest, again, furnishes details of Soviet protests and
American replies amply verifying this, (Whiteman’s Digesr of International Law,
Vol. 4, pp. 552-553) '

While no-one would claim that the right of navigation was so absolute that
gunnery practice would be illegal, neither would one wish to say that a right to
gunnery practice is so absolute as to cancel the right of navigation. I have al-
ready submitted that it is now established as a proposition of law that the testing
of nuclear weapons in the atmosphere is illegal and this would deprive the
prohibitipn of navigation of any justification, But even if it were legal, it still
would not follow that the assertion of the legality of the prohibition of naviga-
tion would be plausible, because the situation would fundamentally be no
different from any other naval exercise on the high seas.

Mr. President, I have perhaps delayed over long on this point of the illegality
of the French enclosure of the high seas, since this is a matter for the merits and
not for the present stage of the proceedings. But I have thought it worthwhile
entering into this amount of detail because it puis squarely in context the ques-
tion of Australia’s legal interest {0 complain about the matter to this Court.
I would wish, however, to add that obviously there exists a drastic difference
between gunnery practice and the atmospheric explosion of nuclear devices, not
only in their respective natures but also in their respective extents.

True it was that an American and a Canadian vessel respectively were inter-
fered with by ¢he French navy, not an Australian vessel. True it is that this is a
remete part of the ocean, cutside regular shipping routes, France might perhaps
say that Australia has suffered no injury since no ship of Australian nationality
has been interfered with, and the likelihood of any such ship diverting because
of the prohibition is slight. ;

Let us for & moment consider the consequences of such an appreach being
upheld. Tt would mean that no State which asserts its authority in the high seas
contrary to the rule now enshrined in Article 1 of the Geneva Convention on the
High Seas could be challenged in that assertion unless and until it interfered with
the ships of another, i

Now we all know that for jurisdictional reasons international legal procedures
for remedying such interference are not always available. So, the existence of
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the remedy would then depend upon the fortuitous coincidence of interference
with a flag ship of a State which has a jurisdictional basis for the remedy.
The coincidence may or may not be likely, but one thing is certain, and that is
that neighbouring States with the most immediate interest in resisting illicit
encroachments in the high seas might have no remedy except resistance by force.

It is precisely to avoid conflict at sea that international law necessarily invests
each State with an interest in the maintenance of the freedom of the seas. Were
it otherwise, force would be the only defence to wrongful action. We all know
the powerful role played by effectiveness in the creation of derogations from
legal principles in international relations. How could the consolidation into
customary international law of originally illicit claims be prevented if one had
to await the coincidence of circumstances to which T have referred before
arresting their effects? '

This, Mr. President, may be one reason why States have the right to protest
against excessive maritime claims. The right to assert freedom of the seas is not
limited to those States whose ships are immediately or directly affected by the
unlawful action. In other words, all States have a legal interest in the freedom
of the seas and each State is free to seek the recognition of that freedom by all
available means of legal redress.

Some examples of protests which have been made are given in paragraphs
468 and the following of the Australian Memorial. Two additional examples
may be mentioned. On 18 September 1973 the Permanent Representatives of
Egypt and the Syrian Arab Republic wrote to the President of the Security
Council bringing to the attention of the Council the fact that a Cuban merchant
ship had been attacked in the high seas by the Chilean Navy and Air Force and
had suffered serious damage. The way in which these two countries expressed
their interest is significant. They said that the attack was wholly incompatible
*“with the international rules of navigation recognized by States” (S/11001).

The Soviet Union made the same point when it protested on 11 May 1972
to the United States about the mining of Haiphong. Recalling Article 1 of the
Convention on the High Seas, the Soviet Union protested at the alleged
“violation of the universally recognized principle of freedom of navigation in
direct threat to many States’ vessels” (5/10643).

The fact, Mr. President, that States have a common interest in the freedom
of the seas does not mean that they have no individual interest. Indeed, the
International Law Commission in 1956 specifically drew attention to this
parallelism, saying that: “States are bound to refrain from any acts which might
adversely affect the use of the high seas by nationals of other States™ ( Yearbook
of the International Law Commission, 1956, Vol. I1, p. 278), and it went on to
express the correlative of this obligation as follows:

“Any freedom that is to be exercised in the interests of all entitled to
enjoy it, must be regulated. Hence, the law of the high seas contains certain
rules, most of them already recognized in positive international law, which
are designed, not to limit or restrict the freedom of the high seas, but to
safeguard its exercise in the interests of the entire international com-
munity.” {Ibid. }

Just how this general interest is also an individual one was made clear by this
Court in the Anglo-Norwegian Fisheries case (I.C.J. Reports 1851, p. 116). The
Judgment in that case confirms what may, at first, appear to be a slightly un-
usual proposition, namely that any maritime State, were it so minded, could
have brought an action against Norway in respect of its claims. The Court
spoke of: “The general toleration of foreign States with regard to the Nor-
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wegian practice is an unchallenged fact.” (J6id., p. 138.) Later it spoke of the
United Kingdom as “a maritime Power traditionally concerned with the law
of the sea and concerned particularly to defend the freedom of the seas™ (ibid.,
p. 139),

Perhaps most importantly it said that:

“The notoriety of the facts, the general toleration of the international
community, Great Britain’s position in the North Sea, her own interest
in the question, and her prolonged abstention would in any case warrant
Norways enforcement of her system against the United Kingdom.”
{ibid. }

The first passage of interest in this question is the reference to “Great Britain’s
positicn in the North Sea™. This consideration obviously played a major role
in the development of the Court’s reasoning, Naturally, the Court felt confident
in asserting that a country in the position of Great Britain would have taken
action, indeed may even have instituted proceedings before the Court much
earlier, had it really considered Norway’s claim to be opposable. That factor
alone, quite separate from her own interest in the question, would have con-
ferred a legal interest on Great Britain,

This is not the stage of the proceedings at which it would be appropriate to
lead substantial evidence concerning Australia’s maritime and marine interests
in the Pacific Ocean. But I am sure that the Court will be well aware that those
interests are extensive and are of importance in the area. Like Great Britain in
the North Sea, Australia has an established position in the South Pacific and has
her own interest in the question of freedom of navigation in that area. Thus, this
factor, the position of the country bringing the proceedings, is a relevant con-
sideration at this stage and of itself is sufficient to confer a legal interest upen
Australia to have this matter determined by this tribunal,

But, in addition to this, I recall the Court’s reference to the United Kingdom
as ‘a maritime power traditionally concerned with the law of the seas and con-
cerned particularly to defend the freedom of the seas”™. It indicates that this fact
alone would have given Great Britain standing to protest. Australia does not
pretend to rival Great Britain as a general maritime power, but in the South
Pacific she falls in the same category.

It is this interest in the protection of the freedom of the high seas that, apart
from considerations as to her position in the Pacific, constitutes in large part
the Australian interest in the present case, and which gives Australia standing
to allege a breach of the fundamental freedoms of the sea by the French nuclear
activities in the South Pacific area.

The clear implication of the Court’s Judgment in the Fisheries case is that a
maritime State, faced with what it considers to be infringement of its rights on
the seas where it has special interests, could and should seek a decision by this
Court lest it be deemed to have acquiesced in the allegedly illegal practice.
Australia acts upen that indication in bringing this case.

The consideration which this Court gave to the legal interest of States in the
matter of fisheries leads me now to the question of Australia’s interest in pre-
venting the pollution of the sea by reason of nuciear fall-ont. The fact that the
tests are conducted at a remote place is not to the point. Fall-out occurs in
varying levels around the globe, Fisheries can be contaminated in various
places. We hear much talk, at Caracas and elsewhere, of legal interests in respect
of different types of anadromous and other migratory fish, which swim over
vasf distances and can ingest food which is contaminated by radic-active fall-out
far from their home rivers or the places where they are caught.
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The general principles in this matter are undoubtedly, we submit, embodied
in the General Assembly resolution of 17 December 1970, known as the Decla-
ration of Principles Governing the Sea-Bed and the Subsoil Thereof Beyond the
Limits of National Jurisdiction. Declaration 11 called on States to take ap-
propriate measures for:

“The prevention of pollution and contamination, and other hazards to
the marine environment, including the coastline, and of interference with
the ecological balance of the marine environment;

The protection and conservation of the natural resources of the area and
the prevention of damage to the flora and fauna of the marine environ-
ment.” (Resolution 2749 (XXV).)

This is regarded as an intrinsic component of the “common heritage of
mankind”. Progressively, from Article 25 of the Geneva Convention of the
High Seas of 1958, the community of nations has seen to it that the grip of
international law upon the preservation of the natural resources of the marine
environment including the high seas from environmental hazards has become
ever more tenacious. The process, of course, is not completed. Questions re-
main of coastal State rights to interfere with foreign shipping for this purpose.
Australia will wish to argue that one thing is now absolutely clear, and that is
the duty of States not to subject the natural resources of the high seas to any
unwarranted environmental hazard.

It will wish to say that to deny that would be to fly in the face of the reiterated
and virtually universal expressions of conviction and concern enshrined in
terms of obligation so often in the past years. I may perhaps in the present
context refer to only a few of such expressions.

The Declaration of Santiago on the Law of the Sea of 9 June 1972 proclaimed
“the duty of every State to refrain from performing acts which may pollute the
sea’ (International Legal Materials, Vol. XI, p. 893). Again Draft Articles on
Ocean Dumping adopted by the Intergovernmental Working Group on Marine
Pollution on 12 November 1971 contained a pledge on the part of the con-
tracting States ‘‘to take all possible steps to prevent the pollution of the sea by
substances that are liable to create hazards to human health of harm resources
and marine life” (ibid., p. 1295). This pledge was carried into the Convention on
the Dumping of Waste at Sea adopted at the Intergovernmental Conference on
13 November 1972 and into the Oslo Convention for the Prevention of Marine
Pollution of 15 February 1972. Recommendation 92 of the United Nations
Conference on the Human Environment at Stockholm in 1972 recommended
that Governments endorse the following statement agreed upon at the second
session of the Intergovernmental Working Group on Marine Pollution:

“The marine environment and all the living organisms which it supports
are of vital importance to humanity, and all people have an interest in
assuring that this environment is so managed that its quality and resources
are not impaired. This applies especially to coastal area resources. The
capacity of the sca to assimilate wastes and render them harmless and its
ability to regenerate natural resources are not unlimited. Proper manage-
ment is required and measures to prevent and control marine pollution must
be regarded as an essential element in this management of the oceans and
seas and their natural resources.”

Principle 7 adopted by the Stockholm Conference sums up the position in the
clearest of terms:
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“States shall take all possible steps to prevent pollution of the seas by
substances that are liable to create hazards to human health, to harm living
resources and marine life, to damage amenities or to interfere with other
legitimate uses of the sea.”

The Convention on the Prevention of Marine Pollution from Land-Based
Sources adopted on 21 February 1974 a pledge—

... to take all possible steps to prevent pollution of the sea, by which is
meant the introduction by man, directly or indirectly, of substances or
energy into the marine environment resulting in such deleterious effects
as hazards to human health, harm to living resources and to marine
eco-systems” (International Legal Materials, Vol. X111, 1974, p. 353).

In the Convention adopted then the parties undertake to eliminate pollution
of the maritime area from land-based sources of substance. But more important
perhaps for present purposes is the recognition afforded by the Treaty on the
Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of
Mass Destruction on the Sea-Bed and the Ocean Floor and in the Subsoil
Thereof, recognizing the common interest of mankind in the progress of the
exploration and use of the sea-bed and the ocean floor for peaceful purposes.
The Treaty entered into force on 18 May 1972. The Treaty contains the fol-
lowing recital:

“Recognizing the common interest of mankind in the progress of the
exploration and use of the sea-bed and the ocean floor for peaceful pur-
poses.” (Treaties and Other International Acts Series 7337. Seabed Arms
Controls, p. 3.)

It affords a clear indication of the recognition by the opinio juris that this
common interest exists and thus affords powerful support for the Australian
contentions. The presuppositions of the recital are a common interest in freedom
of the seas. This, of course, is but one example.

Australia will submit in the case on the merits that all of this signifies the
emergence of a rule of customary law to outlaw acts whereby pollution can
occur, not merely to establish the liability of the polluter for the damage that
actually results. For, if we are to await the damage, and the processes of proof,
what chance then would we have of conserving the common heritage of man-
kind? There has never been any doubt about State responsibility for actual
harm, as witness the payment of damages by the United States when a cargo of
radio-active contaminated fish was landed in Japan following the United States
Pacific tests. The current effort is to enhance the tenacity of the law so that actual
harm does not result. All of this obviously means that profound and important
questions of law are in issue, which require a decision of the Court that cannot
but influence the future role of international law in the environmental sphere.

People naturally fear to eat fish from waters in which fall-out has occurred.
The consequence economically, upon the fishing and export industries, might
not be inconsiderable. Indeed recently the Australian Department of Primary
Industry was asked by an importer of fish to Italy for a certificate that the fish
was free from radio-activity. It would seem that he was required by the Italian
customs authorities to produce such a certificate before the fish could be landed.
The requirement in question was an administrative one only, not backed, so far
as Australia has been able to ascertain, by any law or regulation. The require-
ment does not scem to have been further enforced.

Nevertheless, this request strongly supports the existence of apprehension of
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danger to health from radio-active marine pollution, Tt further indicates the
possibility of the existence of special burdens placed on Australia as a result of
French testing.

But in any event, Australia is a Pacific Ocean State and a party to a number of
treaties and arrangements linking her to other countries in the Pacific region,
particularly in the subregion of the Southern Pacific. For example, Australia
and France are both parties to the agreement establishing the South Pacific
Commission. The territorial scope of the Commission comprises all those
territories in the Pacific Ocean which are administered by the participating
governments and which lie wholly or in part south of the Eguator and east from
and including Papua New Guinea. The powers and functions of the Com-
mission relate to the economic and social development of the territories within
the scope of the Commission and the welfare and advancement of their peoples.
Australia is deeply involved in the South Pacific area. It is there that her maritime
activities are carried on and her economic interests are centred.

Countries in the region of the Southern Pacific are necessarily affected because
of the direct effect of the nuclear pollution on the economic and marine ac-
tivities, and the environment of the region as a whole. This fact was explicitly
recognized in recommendation 92 of the 1972 United Nations Conference on
the Human Environment in Stockholm which T have quoted in part. In this
recommendation, which dealt with marine pollution, governments were asked
to co-ordinate their activities regionally and where appropriate on a wider inter-
national basis, for the control of all significant sources of marine pellution. It
was widely recognized that marine pollution can have international implications
if it harms living resources that are part of the patrimony of all States, creates
hazards to human health and hinders marine activities including fishing.

As the Australian Memorial notes, it is the protection of the freedom of the
sea which constitutes in part the Australian interest in the present case and gives
Australia a sufficient legal interest to allege a fundamental breach of that
freedom by the French nuclear tests in the Pacific. The need of such an interest
in all States was from Australia’s point of view lent an additional emphasis by
yesterday’s nuclear explosion in the South Pacific,

May I, Mr. President, express to the Court my appreciation of each Member’s
courtesy, patience and attention. There remains but one thing for me to add:
the Attorney-General, my calleagues and I, have made a number of submissions
to the Court. I shall now summarize those submissions. They are:

The Government of Australia requests the Court to adjudge and declare as
follows:

I. Jurisdiction
The Court possesses jurisdiction in the present case:

1. Under Article 36 (1) of the Statute, on the basis of Part II of the General
Act for the Pacific Settlement of International Disputes, 1928, to which
Australia and France are both parties, and which was a treaty in force on
the date of the Application herein, read in conjunction with Article 37
of the Statute of the Court.

2. Further or alternatively, under Article 36 {2) of the Statute, on the basis
of the declarations of acceptance of the jurisdiction of the Court under
that Article filed by Australia on 6 February 1954 and by France on 20
May 1966.

II. Admissibitiry

1. The Application is admissible in that it relates to violations by France of the
rights claimed by Australia in respect of;
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(i) the sovereignty of Australia over its territory;

(ii) the right of Australia that nuclear tests should not be conducied in the
atmosphere and, in particular, not in such a way as to lead to radio-active
fall-out upon Australian territory; and

(iil) the rights of Australia to the unrestricted use at all times of the high seas
and superjacent air-space for navigation, fishery and other purposes,
free of physical interference and of risk from radiation pellution.

2. Alternatively, the Australian Application is admissible if any one of the
Australian claims is admissible.

Further, if and in so far as any of the Australian ¢laims involves, in whole or in
part, questions not exclusively of a preliminary character, the Government of
Australia submits that such questions should be heard and determined within
the framework of the merits.
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STATEMENT BY MR. BRAZIL

AGENT FOR THE GOVERNMENT OF AUSTRALIA

Mr, BRAZIL: If the Court pleases I shall now read the final formal submis-
sions on behalf of the Government of Australia on the questions of jurisdiction
and admissibility.

The final submissions of the Government of Australia are that:

fa) the Court has jurisdiction to entertain the dispute, the subject of the
Application filed by the Government of Australia on 9 May 1973; and
fb) that the Application is admissible.

And that, accordingly, the Government of Australia is entitled to a declaration
and judgment that the Court has full competence to proceed to entertain the
Application by Australia on the merits of the dispute.

.
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QUESTION BY JUDGE SIR HUMPHREY WALDOCK

The PRESIDENT: I understand some Members of the Court have questions
to address to the Agent of Ausiralia.

Judge Sir Humphrey WALDQCK : T have one gquestion connected with the
issue of admissibility on which I shall be glad if the Agent and counsel for
Australia would assist the Court. It concerns paragraphs 432 and 454 of the
Memorial, in which Australia alleges that “France's activities in the South
Pacific area are inconsistent with its obligation under general international law
to respect the sovereignty of Australia over and in respect of its territory and
thus te abstain from producing alterations of any kind in the Australian
environment {atmosphere, soil, waters) by the deposit on its territory and the
dispersion in its air space of radio-active fall-out™.

I should be glad if Australia’s representatives would state whether they con-
sider that every transmission by natural causes of chemical or other matter from
one State into another State’s territory, air space or territorial sea automatically
constitutes in itself a legal cause of action in international law without the need
to establish anything more. I emphasize that I am not asking them to argue
the general merits of their allegation. 1 wish only to obtain a clear under-
standing of the position which they take as to what elements constitute the
legal cause of action in such cases. In other words, do they draw a line and if so
where between a deposit or dispersion of matter within another State which is
unlawful and one which has to be tolerated as merely an incident of the indus-
trialization or technological development of modern society. Do they consider
that the harm or the potentiality of harm which is referred to in various passages
of the Solicitor-General’s speech is a sine gua non for establishing the breach of
an international obligation in such cases?

The PRESIDENT: I realize that the Agent will not be prepared to answer
this question immediately, so perhaps we shall hear his reply at a further sitting
of the Court because I understand he will receive some questions in writing
from other judges. Would you be able to reply to this question and possibly to
others on Friday?

Mr. BRAZIL: First of all I should say, Mr. President, that the Government
of Australia is grateful for this opportunity, by answering this question and the
other questions that you have foreshadowed, to assist the Court further on this
important matter. I think we should be in a position to answer that question
at an oral hearing on Friday.

The PRESIDENT : Shall we therefore fix a hearing for Friday at 10 o’clock
to hear your reply?

Mr. BRAZIL: Might I ask, Mr. President, when the other questions, which
I gather would be written, would become available to us?

The PRESIDENT: It is difficult for me to say now. I will have to consult
Members of the Court. But should there be some delay with regard to the other
questions then another delay will be granted to you.

The Court rose at 5 p.m.
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ELEVENTH PUBLIC SITTING (11 VII 74, 12.35 p.m.)

Present: [See sitting of 4 VII 74.]

ARGUMENT OF MR, BYERS (cont.)

COUNSEL FOR THE GOVERNMENT OF AUSTRALIA

The PRESIDENT: I open the sitting in the case Australia v. France imme-
diately after the previous one in order to avoid unnecessary formalities, and 1
call on the Agent of Australia in connection with the reply to be given to the
question put by Sir Humphrey Waldock,

Mr. BYERS: Mr. President, Members of the Court. It will be convenient for
purposes of reference to divide Judge Sir Humphrey Waldock’s question into
three parts.

In the first part Sir Humphrey has asked whether the Government of Aus-
tralia considers that every transmission by natural causes of chemical or other
matter from one State into another State’s territory, air space or territorial sea
automatically constitutes in itself a legal cause of action in international law
without the need to establish anything more.

In reply to this question the Government of Australia states tha.t it does not
consider that every transmission by natural causes of chemical or other matter
from one State into another State’s territory, air space or territorial sea auto-
matically constitutes in itself a legal cause of action in international law without
the need to establish anything more.

The Government of Australia considers that where, as a result of a normal
and natural user by one State of its territory, a deposit occurs in the territory of
another, the latter has no cause of complaint unless it suffers more than merely
nominal harm or damage. The use by a State of its territory for the conduct of
atmospheric nuclear tests is not a formal or natural use of its territory. The
Australian Government also contends that the radio-active deposit from the
French tests gives rise to more than merely noeminal harm or damage to
Australia.

Further, every State is entitled to decide for itself, or in agreement with
other States, whether or nat it accepts and, if so, the circumstances and extent
of any acceptance by it of artificial radiation risk. Deposit of radio-active fall-
out without consent violates what I have called the decisicnal, as well as the
territorial sovercignty of the receiving State. This violation is wrongful of itself
and requires no proof of harm or damage to the population or environment.

In the second part of his question Sir Humphrey developed the first part by
adding:

“I wish only to obtain a clear understanding of the position which they
take as to what elements constitute the legal cause of action in such cases.
In other words, do they draw a line and if so where between a deposit or
dispersion of matter within another State which is unlawful and one which
has to be tolerated as merely an incident of the industrialization or tech-
nological development of modern society.” (P. 524, supra.)

As to this the Australian Government states that it does draw a line between
lawful and unlawful deposit or dispersion of matter within another State.
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As already stated, a deposit or dispersion may be lawful if it is a consequence
of a normal and natural user of territory. The Australian Government assumes
that in referring to an incident of the industrialization or technological develop-
ment of modern society the gquestion is contemplating a nermal and patural
user of territory. Hence deposit or dispersion of chemical or other matter arising
from such user may be lawful. The use of territory to conduct atmospheric
nuclear explosions is, as I have already said, not a normal or natural user of
territory.

The Australian Government puts its case in a number of separate ways, Jt
says that a deposit of radio-active fall-out resulting from France’s conduct of
atmospheric testing is, without more, a breach of its territorial sovereignty. It
says further that such deposits are a breach of its decisional sovereignty. In
neither case is it necessary to show more. Further and additionally it says that
radio-active fall-out is harmful and causes damage.,

In the third part of his question, Sir Humphrey Waldock asks whether the
Government of Australia considers:

**... that the harm or the potentiality of harm which is referred to in various
passages of the Solicitor-General’s speech is a sine qua non for establishing
the breach of an international obligation in such cases” (p. 524, supra).

As to this, the Australian Government states that it does neof regard the harm
or the potentiality of harm as the sine gua non for the establishment of the
breach of obligation. This is because, as has already been stated, the intrusion
constitutes a breach of sovereignty, Where that intrusion upon sovereignty is
accompanied by harm—as it is in the case of atmospheric nuclear testing—the
affected State has an even greater right to complain,

By way of elaborating the answers already given I would wish to say that the
basic principle is that intrusion of any sort into foreign territory is an infringe-
ment of sovereignty, Needless to say, the Government of Australia does not
deny that the practice of States has modified the apptication of this principle in
respect of the interdependence of territories. It has already referred to the in-
stance of smoke drifting across national boundaries. It concedes that there may
be no illegality in respect of certain types of chemical fumes in the absence of
special types of harm. What it does cmphasize is that the legality thus sanctioned
by the practice of States is the outcome of the toleration extended to certain
activities which produce these emissions, which activities are generally regarded
as natural uses of territory in modern industrial society and are tolerated be-
cause, while perhaps producing some inconvenience, they have a community
benefit.

Any such practice of States is not a denial of the basic principle. Unless an
exception recognized by customary international law can be established, that
principle continues to govern the relations of States, There have been, for exam-
ple, many references in connection with international telecommunications to the
absence of any right in a State to transmit radio beams to foreign territory.

The Government of Australia accepts that there must exist a line between
activities which are illegal because they fall under the operation of the principle
and activities which are legal because they fall under the operation of some
tolerated exception to the principle. Atmospheric nuclear testing clearly falls
within the operation of the principle. Considerations have been advanced to
show that it does not fall within the operation of any exception to it.

The Government of Australia does not believe that this case calls for a general
determination of the line of demarcation between legal and illegal activities.
But even if it did, this is not, as Sir Humphrey’s question recognizes, the proper
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stage to examine the evidence and the arpuments that bear upon that determi-

nation. At the merits stage Australia will, in connection with establishing that

atmospheric nuclear testing clearly remains within the area of illegality, advance

legal and scientific criteria that relate to the question of determining that line.
That is Australia’s answer, Mr. President.

The PRESIDENT: This brings us to the end of the oral proceedings in the
present case concerning the jurisdiction and admissibility of Australia’s Ap-
plication against France. I therefore declare the oral proceedings closed, but
obviously the Apent will remain at the disposal of the Court in connection with
the further proceedings should the Court require any further assistance.

The Court rose at 12.50 p.m.




528 NUCLEAR, TESTS

TWELFTH PUBLIC SITTING (20 XII 74, 3 p.m.)

Present : [See sitting of 4 VII 74, Vice-President Ammoun and Judges Petrén,
Morozov, de Castro, Nagendra Singh, Ruda and Judge ad foc Sir Garfield
Barwick absent.}

READING OF THE JUDGMENT

The PRESIDENT: The Court meets today for the reading, pursvant to
Article 58 of the Statute, of its Judgment in the present phase of the Nuclear
Tests case brought by Australia against France. That phase was opened by the
Court’s Order of 22 June 19731, by which it was decided that the written
proceedings should first be addressed to the questions of the jurisdiction of the
Court to entertain the dispute and the admissibility of the Application,

T regret to say that Vice-President Ammoun, who suffered an accident earlier
this year, has been unable to participate in the case, and is not present today.
A number of other Members of the Court are also unable to be present at
today’s sitting, although they participated fully in the proceedings and the
deliberation, and in the final vote on the case. Judge Petrén and Judge ad hoc
Sir Garfield Barwick are prevented from attending by other commitments;
Judge Morozov, by a serious illness in his family; Judges de Castro, Nagendra
Singh and Ruda have been obliged to leave The Hague before today because
of the difficulties attendant upon international travel at the present season.

I shali now read the Judgment of the Court. The opening recitals of the Judg-
ment which, in accordance with the usual practice, I shall not read, set out the
procedural history of the case and the submissions, and then refer to a letter
addressed te the Court by the French Ambassador to the Netherlands, dated
16 May 19732,

The Judgment then continues:

[The President reads paragraphs 14 to 62 of the Judgment 3.]

I shall now ask the Registrar to read the operative clause of the Judgment in
French.

[The Registrar reads the operative clause in French 4]

I ryself append a declaration to the Judgment; Judges Bengzon, Onyeama,
Dillard, Jiménez de Aréchaga and Sir Humphrey Waldock append a joint
declaration.

Judges Forster, Gros, Petrén and Ignacio-Pinto append separate opinions to
the Judgment.

Judges Onyeama, Dillard, Jiménez de Aréchaga and Sir Humphrey Waldock
append a joint dissenting opinion, and Judge de Castro and Judge ad hoc Sir
Garfield Barwick append dissenting opinions to the Judgment.

It will be recalled that, by application dated 16 May 1973, the Government of
Fiji applied for permission to intervene in the present proceedings, and by

L L.C.J. Reporis 1973, p. 99.
2 11, p, 347.

3 I.C.J. Reports, pp. 257-272,
1 fbid., p. 272.
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Order of 12 July 19731, the Court decided to defer its consideration of that
application until it had pronounced on the guestions of jurisdiction and
admissibility in respect of Australia’s Application. In view of the decision of the
Court contained in the Judgment I have just read, the Court decides, by an
Order dated today, which will not be read out, that the application of the
Government of Fiji for permission to intervene lapses and that no further action
thereon is called for on the part of the Court.

Owing to exceptional technical difficulties, only the official sealed copies of
the Judgment for the Parties have been prepared for today’s sitting, and it will
not be possible to carry out the usual distribution of the stencilled text of the
Judgment and of the appended declarations, separate opinions and dissenting
opinions. The vsval printed edition will however become available some time
in January 1975.

The sitting is closed.

(Signed) Manfred Lachs,
President.

(Signed) S. AQUARONE,
Registrar.

L I.C.J. Reports 1973, p. 320.






