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INTRODUCTION

1. This Reply is filed in accordance with Article 4 of the Special
Agrecment {the “Special Agreement'") signed by the Socialist People’s
Libyan Arab Jamahiriya (“Libya*") and the Republic of Tunisia {“Tuni-
sia”) and the Order made by the President of the Court in the present case
on 16 April 1981 fixing 15 July 1981 as the time-limit for the filing of a
Reply by each Party.

2. The purpose of this Reply, in conformity with Article 49(3) of the
Rules of Court, is 10 respond to certain issues reflected in the written
pleadings of the Parties that continue to divide them and not merely to
repeat the contentions already made in prior written pleadings of the
Parties. Nor does this Reply cover all of the issues on which the Parties
are stili divided but only those of significance, treatment of which at this
stage will, it is believed, assist the Court at the oral hearings. The failure
of Libya to discuss a point of fact or law in this Reply does not imply a
walver of its right to deal with that matter at the oral hearings.

3. The very extensive Counter-Memorial filed by Libya was occa-
sioned by the rather surprising abandonment by Tunisia in the Tunisian
Memorial of equidistance as the basis for effecting delimitation in this
case. That Libya had reason to be surprised by this development was fully
discussed in paragraphs 4 and 5 of the Libyan Counter-Memorial and
need not be repeated here. The consequence for Libya of the Tunisian
volte face has been the need to prepare studies analyzing the scientific case
put forward by Tunisia as well as certain other points introduced by
Tunisia, the relevance of which has been strongly questioned by Libya but
which required analysis and comment honetheless. 1n addition, the scien-
tific evidence supporting Libya's case for natural prolongation northward
from its shores required elaboration to meet the contrary assertions of
Tunisia. However, it is not the wish of Libya in submitting this Reply to
add unnecessarily to the extensive materials placed before the Court by
Tunisia and Libya and. accordingly, every effort has been made to keep
this Reply as short as possible,

' See Libyan Counter-Memorial, para. 1, second sentence, 2nd fn. 1 at p. [.
Tibid, fn. 2atp 1.
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ISSUES THAT DIVIDE THE PARTIES

PART |
ISSUES RELATING TO THE HISTORICAL BACKGROUND

A. The 1955 Libyan Petroleum Law, Regulation No. I and Map Ne. 1

4. The 1955 Libyan Petroleum Law, together with Regulation No. 1
and Map No, [, were fully discussed in the Libyan Memorial {paragraphs
31 through 36} and the Libvan Counter-Memorial (paragraphs 27
through 30). However, the Tunisian Counter-Memorial has charged
that Libya has made certain errors in the translation and interpretation of
this 1955 Law and Regulation. In fact, the Tunisian Counter-Memorial
has devoted an entire annex? to the claimed mistranslation. What might
otherwise have been ignored as a diversionary tactic must be dealt with
here in view of the importance of the 1955 Law and Regulation and the
tenor and content of Tunisia’s accusation.

5. Infootnote 13, page 15, the Tunisian Counter-Memorial makes two
principal assertions. First, it is said that the 1955 Law contains no
reference to any line of delimitation of territorial waters between the two
countries but only determines the four Libyan petroleum zones. Second,
as to the Regulation implementing the 1955 Law, this same footnote
asserts that the Libyan case rests on an erroneocus translation of the text
into English, which completely falsifies its meaning. [n this connection,
reference is made to a special annex {Annex {[-4) dcaling with this
supposed “falsification”. In this annex, the flat accusation is made that,
not being able to establish on the basis of the 1955 Law or (955 Regula-
tion that Libya had asserted a2 western maritime limit consisting of a due
nerth line from the land frontier, the Libyan Memorial has resoried to 2
flagrant mistranslation of the Arabic text of the Regulation in order to
attempt to achieve such a result. In effect, the accusation is that, by
adding words relating to the castern limits of Petroleum Zone No. 1,
which have the effect of beginning the eastern limits offshore, Libya has
attempted to maintain that the western limits of the zone extend offshore
and constitute a maritime boundary with Tunisia®.

6. This blunt assertion in the Tunisian Counter-Memorial requires a
fuli response. For although Libya agrees that in a purely technical sense
the translation into English from the Arabic text suggested in the Tunisian
Counter-Memorial is more faithful to the Arabic text, this is beside the
point. The initial preparatory text of these documents was prepared in
1955 in English and thereafter translated into Arabic, then as now the

' See Libyan Counter-Memorial, fns. | and 2 2t p. 17, for reference to the text and 10 copies
of Map No. 1.

t See Tunisian Counter-Memorial, In. 15 at p. 15 and Annex /-4 thereto.

* The emptiness of this allegation is brought out by the fact that the eastern boundary of
Priroleum Zone Mo, | rurs dowa the middie of Libyz and has nothing to do with any
intcrnational boundary.
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official Libyan language. It is in this translation into Arabic, which
became the authoritative text upon publication in the Official Gazette,
that the minor discrepancy with the English text crept in'.

7. Why the {955 Law and Regulation were initially drafted in English
relates to the circumstances surrounding their preparation. The Libyan
Ministry of Finance and Economics, which at that time had jurisdiction
over petroleum affairs, appointed a committee 1o prepare a draft of legisla-
tion in 1954. Only one member of the committee spoke Arabic. This
draft, which was in English, was circulated for comment to interested oil
companies . Law No. 25 of 1955, known as the Petroleurm Law of 19585,
was enacted on 21 April 1955 and published in the Official Gazette of the
United Kingdom of Libya, Yolume V, No. 4, on 19 Junc 1955 in both
English and Arabic®. The English text of the Petroleum Law as it was
published in the Gazette is identical to that furnished the Court in Annex
I-9B of the Libyan Mcmorial.

8. Article 2 of the Petroleum Law called for the establishment of a
Petroleum Commission, which was formed by Royal Decree on 21 May
1955 under the chairmanship of Anis Qasem, LLM {London}, legal
adviser to the Ministry of Justice . It is the Petroleum Commission which
prepared Regulation No. | and i1 was issued by the Ministry of Finance
and Economics on 16 June 1955, Once again the principal text was in
English and was accompanied by the required transliation into Arabic.
Both versions were published in the Official Gazette on 14 August 1955,
Volume V, No. 7% Attached to Regulation No. 1 as published in English
and Arabic in the Gazeite was Map No. 1 called for in Article 1 of the
Regulation. The texts of both the English and Arabic versions of Regula-
tion No. 1 are identical to those furnished to the Court in Annexes [-$C
and 1-9D of the Libyan Memorial, Various documents periinent to this
matter are being filed with the Court with this Reply, including copies of
the English and Arabic texts of the Officiat Gazette containing the Petro-
leum Law and Regulation Ne¢. [ as published 1herein on the dates set forth
above. Sevcral other compendia of the laws of Libya are alse being filed

' As has been noted in fo.f at po 25 of the Libyan Memorial, more significant discrepancics
have appeared in the translation of Tunisian documents. 1n the case there cited the error
involved the important mater of coordinates of the 1973 baselines.  Another example is seen
in Annex 29 of the Funisian Memorial where the Arabic text and the French transiation of
the second unnumbered paragraph diverge, the Arabic text not even including the 341h
paraliel mentioned in the purported French translation.

®For a history of the 1955 Law, see Wannams, Frank C.: The Libyan Oil industry.
Landon, Croom Helm, 1980, Sec also XusBaH, Abdul Amir Q. Libyar Frs Oif indusiry
and Econoniic Sysiemr. Beisut, Rihasi Press, 1964, These references have been filed with
the Registrar in accordance with Art, 50, parz. 2 of 1he Rules of Cout.

} The Official Gazerte of the United Kingdont of Libya, No. 4, 19 June 1953, in Arabiczrd in
English, is appended as Anmex /-1,

‘' Ste, in this regard, o thesis prepared by Mr. Gasem entitled “Petraleum Legislation in
Libya”, a copy of which has been deposited with the Registrar in accordance with Art. 50,
para. 2 of the Rules of Court.

* The relevant pages of The Official Gazette of the United Kingdon: of Libya, No. 7, 14 Aug.
1955, in Arabic and English arc appended as Annex -1 to this Reply.



106 CONTINENTAL SHELF 171

in which the English version of the Law and Regulation appear. [t will be
seen that in every case the texis are identical with those filed with the
Court as Annexes to the Libyan Memorial ®.

9. The matter of the English text of Regulation No. 1 is thus put to
rest. For more than 25 vears this has been the published text known to the
internaticnal oil community. There is no question of a f{alsified transla-
tion from the Arabic text. The same English text has been repeated in the
various compilations prepared over the years and referred to in paragraph
8 above and in footnote 1 to this page,

10. The significance of the 1955 Libyan Petroleum Law, Regulation
No. | and Map No. | must not be obscured by these intemperate accusa-
tions of a deliberately falsified translation. A close [ook at these three
documents is thus in order. Article | of the official English version of the
1955 Libyan Petroleum Law, as published in the Official Gazette, pro-
vides, in part:

“{1) All petroleum in Libva in its natural state in strata is the
property of the Libyan State.”

1. Article 3 of this Law divides the territory of Libya into four
petroleum zones of which the first zone consisted of the Province of Tripo-
litamia. Article 4 of the Law is of particular inleresi since it expressly
extends the application of the Law to offshore areas, by the following
terms:

“(1} This Law shall extend to the seabed and subsoil which lie
beneath the ierritorial waters and the high seas contigucus thereto
under the control and jurisdiction of the United Kingdom of Libya.
Any such seabed and subsoil adjacent 10 any Zone shall for the
purpeses of this Law be desmed part of that Zone.”

12. Part |, Article |—the very first article of the Regulation— pro-
vides for a “Map No. 17, a clear indication of the important role of the
Map in portraying the petroleum zones subsequently described.  Article 1
of the Regulation reads as follows:

“There shall be an official map of Libya for the purposes of the
Petroleum Law 1955 to a scale of 1:2,000,000 called Map No. 1,
which is attached as the First Schedule hereto. On this map the
international frontiers, Petroleum Zones and the grid shall be
indicated.”

} See; lor exampie, the following: Laws of Likya, u compendium edited by QASEM, Anis and
SPHER. Antoun; North Africa: Basic il Laws and Concession Contracts (original texis),
Yol. 1, Petroleum Legisiation, New York, 1968, The Libyan Petroieum Law and Regufa-
tfons, a compendium including amendments up to 31 Dec. 1971 prepared by Oasis Oi
Company; Libyen Petroleum Law, 1 Oct. 1965 and I Aug. 1966, compilations prepared by
Amerada Petroleum Company of Libya; and Selecred Documents of ihe lmternational
Petroleumn fndustry: Socialist Peopie's Libvan 4reb Jamahiriya and Qatar, pre-1966,
Organization of the Petroleum Exporting Countries, Vienna, 1977, All of these documents
have been filed with the Registrar in accordance with Art. $0, para. 2 of the Rules of Court.



[8] REPLY OF LIBYA 107

The data appearing on Map No. | were reproduced on Map 3 to the
Libyan Counter-Memorial facing page 16. What follows below may be
more easily tracked by reference to that Map, which uses a larger scale.
In addition, Libya has attached as Annex I-2 the much enlarged version of
Map No. 1 which also appearcd in the Official Gazette and which makes it
easier 1o se¢ the legend on the lower left corner of the Map. As published
in the Official Gazette this legend contains both Arabic and English text.
It clearly differentiates between the symbol used to designate petroleum
zone boundaries and the symbol used to designate territorial or interna-
tionzl boundaries. The Map bears the signature of the Minister of
Finance and Economics.

13. Thus, the Map and Regulation were prepared at the same time,
entirely integrated and published simuitaneously. Article 2 of 1he Regu-
iation proceeds to describe in words what is described graphically on Map
No. | already referred to in Article 1. In describing the First Zone,
Article 2 defines its northern boundary in these ierms: “the limits of
lerritorial waters and high scas contiguous {to the Province of Tripolita-
nia] under the control and jurisdiction of [Libval™. Map No. | does not
portray this northern boundary, but the eastern limits of Zone No. | are
shown as starting well out to sea north of latitude 34° and following a
straight north/south iine along 18° 3¢’ longitude untii its intersection with
the coast. The English text of Aricle 2 of Regulation No. | exactly
describes in words what Map No. 1 portrays.

t4. [ltis of partcular interest that Article 1 of the Regulation, quoted
in paragraph 12 abave, calls for the indication of international frontiers on
Map No. 1, and that the Map does in fact portray international frontiers
that include frontiers continuing offshore.  As 1o the western side of Zone
No. 1, Article 2 of the Regulation says “to the border of Tunisia, thence in
a general northerly direction along the international boundary”. There
can be lirtle doubt tha) this phrase referred not merely 1o the land bound-
ary but also to the maritime boundary, because the annexed Map shows a
boundary line between Libya and Tunisia running due north from Ras
Ajdir for a distance seaward of approximately 62,9 nautical mifes. 1t is
quite obvious that Libya did not need 1o resort to the use of an inaccurate
translation® in order 10 make the point that in 1955 Libya had plainly

! Having disposed of one type of accusation as to mistranslation, Libyz does not wish 1o take
up the time of the Court with yet another quite different guestion of translation, However,
as noted in para. 7 of the Libyan Memorial, Libya rejects Tunisia’s insertion of the words
“avec précision” in the French translation of the Special Agreement. To resolve this issuc.
Libya has prepared as Aunex f7-f a short memorandum drawing on a2 modern Arabic-
English dictionary {WrHR, Hans: 4 Dictionary of Modern Written Arabic. J. Milton
Cowan {ed.), London, Macdonald & Evans Lid., 1980, third printing} in which Libya's
point that the words “avec précision” have no place in a correct translation of the second
paragraph of Article 1 of the Special Agreement s explained.  The relevanl pages of 1his
dictionary have been attached 10 Annex F#-1 and the dictionary itself has been deposited with
the Registrar in accordance with Art. 50, para. 2 of the Rules of Court. A second Arabic-
English dictionary (FaruQi, Harith, S Farugi's Law Dictiornary, [Lebanon, Libratrie du
Liban, 1972} which [urther supperts Libya's translation has been deposited with the Regis-
trur and the pertinent pages have also been included in Annex 71-1.
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indicated in official promulgatiens published in its Official Gazette, and
wetl known 1o oil companies and oil-preducing nations, that it regarded the
maritime boundary between Libya and Tunisia as running dussnorth from
the land frontier'. Such an assertion by Libya was, within the limits of
the territoriat sea. aiso in accordance with international practice as, for
example, indicated by Article 15 of the DCIT and by Article 12 of the
1958 Convention on the Territorial Sea and the Contiguous Zone 2,

B. Incidents of the Dosugias Carver, the Penrod 70 and the Guinare

15. Paragraph 8.10 of the Tunisian Counter-Mcmorial refers to a
Libyan Note Verbale of 10 July 1980 and a Tunisian response thereto
dated 22 July 1980 dealing with certain activities of the drilling plaiform
Douglas Carver. The location of this platform is plotted on Figure 8.01
opposite page 87 of the Tunisian Counier-Memorial, where 1t is shown to
be 1o the west of a due north line drawn from Ras Ajdir and almoest due
east of the Gulf of Hammamet.

16. The 1text of the Libyan Note Verbaie of 10 July 1980 reveals that it
does not constitute a protest as such {as Tunisia has mistakenly sug-
gested ), but rather a reservation of position by Libya as to offshore petro-
leum activities of Tunisia in general®. In addition, however, the matter
was confused because of a simple error of transposition, the details of
which are as follows. Al this time there were two drilling platforms
operating offshore within Tunisian concessions: the Dougias Carver, off
the Gulf of Hammamet, and the Penrod 70, to the east of the due north
line from Ras Ajdir appearing on Map No. 1—the map that was an
integral part of the 1955 Li%yan Law and Rcgulation referred to in
paragraphs 4 through 14 above. The appropriale authorities of Libya
were kept informed regularly of activities of this kind in the Mediterra-
ncan by navigational warnings issued by the Spanish Instituto

' The 1955 law conirasts sharply with the 1964 Tunisian [nsiruction—a purely internal
administralive reguiation never published in the manner of the 1955 Law of Libya—on
which Tunisia has placed so much reliance. In this connection, it is difficult 10 understand
the cryplic footnote on page 26 of Anaex #f of the Tunision Counter-Memoarial defending
Tunisia’s failure 10 protest the 1955 Petroleum Law of Libya on the grounds that "la portée
était purement interne” whike at the same time Tunisia has made so much of Libya's failure
to mention the 1904 Tunisian [rstruction in the Libyan Memorial (see, For example, para.
1.13 of the Tunisian Counter-Memoriaf). 11 is equally difficult 10 follow the reasoning of
Tunisia applying a sort of double standard to Lthe effect that Libya has acquicsced in the series
of Tenisian enactments between 1904 and $973 by fziling to protest whereas Tunisia’s fatlure
ta abject 1o the 1955 Petroleum Law of Libya is excused because the law is “purely internal™
* Pertinent anticles of the DCIT—ihe Draft Convention on the Law of the Seaq {lnformal
Text;, UN. Doc. AJCONF. 62/WP.10/Rev. 3, 22 Scp. 1980—may be found attached as
Annex 3, Vol. 1 to the Libyan Counter-Memorial, See also fn. 2 at p. 35 of the Libyan
Memarial. These rescrvalions apply cqually to this Reply.

* The texts of this Libyan Note Verbaie and of the Tunisian Note Ferbale of 27 July 1979 2ce
appended at Anrex i-3 to illustrate the difference between the form adopted by Libya and
that adopted by Tunisia: the latler vigorously protesting and Libya merely reserving its
position.  The political position of Libyz underlying this approach was expressed by Colone|
Ghadafl in his statement of 2 June 1977 {see Annex £7. Vol. [L. to the Libyan Counter-
Memorial}.
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Hidrografico de 1a Marina'. On 8 May 1980 such a navigational warning
contained the following notices, the first notice appearing al the top of the
page, the second at the bottom:

018 TUNISIA.
[. Driiling platform “Douglas Carver” now in 36° 13" 2"N. 11°
20" 6"E.

* * * * x

077 TUNISIA EAST COAST.

[. Drilling platform “Penrod 70" moved to 34° 12° 5§1“N. 11° 3%
23"E. .

In preparing the Libvan Note Verbale of 10 July 1980, the Douglas Carver
and its coordinates were inserted in the Nore by misiake rather than the
Penrod 70 and its coordinates, to which the Note was intended to be
addressed.

17. The significance of this mistake is two-fold: first, it was obviously
delectable; second, mistakes of this kind in notes verbales between Libya
and Tunisia have not been uncommeon, parily because of the difficulty of
transposing names and figures from other languages into Arabic. For
example, in Tunisian Note Verbale No. 50 26 71 dated 27 July 1979 and
addressed to the High Representative of Libya in Tunis the activities of
the Scarabeo 1fi were protested, indicating the platform's location by
coordinates®. On 4 August 1979 Tunisia sent a second Note Verbale
correcting the coordinates contained in the first®.  Another example of
error and subsequent correction relates to Libyan Note Verbale No.
1/7/10/162 of 25 November 1980 with regard to the position of the
platform Penrod 70. In a Note Verbale dated 13 January 1981 Libya
corrected an error in the coordinates contained 1n the earlier note®. More
recently, and after the fling of the Tunisian Counter-Memorial in which
so much is made of the Dougfas Carver “incident” referred 1o above,
Tunisia protested to Libya by Note Verbale No, 50 04 42 dated 16 Febru-
ary 1981 regarding the activities of the plaiform Gufnare setting forth its
old and new locations by coordinates. The coordinates cited were: 33°
54’'N; 16° 28'E, the old location, and 33° 55" 17"N: 12° 29" 3"E, the new
location. The coordinates of the old location contain an obvious
error—they would have placed the platform in the Gulf of Sirt. Tunisia
has never corrected this error in any subsequent note 1o Libya, but in the
“official” copy of the Note Verbale of 16 February (981 furnished to the
Court the correction has been made on the copy. The figure [2° has been
inserted instead of 16°. No indication is given of any error or correciion
in this “official” copy furnished to the Registrar.

! Copies of several navigational warnings including 1he warning of 8 May 1980 are attached
as Annex 14,

* A copy of this Note is attached in Annex I-3.

* A copy of this AMote is attached as Aunex -3,

* Copies of the Libyan Nojes of 25 Nov. 1980 and 13 Jan. 1981 are attached as Annexes 16
and #-7, respectivety.
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18. These details have been set forth in this Reply to point up an
obvious fact: the Douglas Carver “incident”, made so much of in the
Tunisian Counter-Memorial, was greatly exaggerated in much the same
manner as the so-called “incidents”™ starting in {1976 were invented or
exaggerated by Tunisia in its Memorial,

18. There are certain ironic twists to all of this, moreover. In spite of
the efforts of Tunisia to conceal the error made in connection with the
Gulnare Note Verbale, yet another error was made in the coordinates set
forth in the translation furnished the Cour1'. And the context of all of
this, it should be noted, was Tunisia’s attempt 10 show how unreascnable
was the Libyan practicai method for delimitation, suggesting that a line
even west of due north and even as far north as the Guilf of Hammamet
was being claimed as delimiting an area of the continenial shelfl appertain-
ing to Libya. The Libyan Counter-Memorial must therefore have come
as something of a shock, for the practical method proposed by Libya
follows a northerly direction approximately to the parallel of Ras Yonga
and then veers to the northeast to take into account certain relevant
circumstances such as the Sahel promontory. [t comes nowhere close to
the location of the Douglas Carver.

20. The Douglas Carver “incident” and the Gulnare deception thus
belong with the Tunisian 1964 concession {not mentioned to the Court),
the phaniom 1962 Law, the suggested “fefaises” mentioned in the Tuni-
sian Memorial, and Tunisia’s accusation that Libya “fabricated” the
translation of the 1955 Regulation. They fit well with the exaggerated
claims of Tunisia llustrated by the “sheaf of lines” cutting across Libya in
front of Tripoli. Libya does not belicve, and wishes in its Reply 10 make
the point expressly to the Court, that methods such as concealment, exag-
geration, false accusations and the assertion of extreme claims are appro-
priate in the presentation of a case to the Court.

C. History of the Diplomatic Exchanges

21, The Tunisian Counter-Memorial makes much of the fact that
Libya in its Memorial devoted little space to the history of the diplomatic
exchanges. Aside fram the dubious legal relevance of much of this mate-
rial, Libya was inclined tc regard these discussions as being capable of
rather summary coverage. However, in light of the treatment of this
history in the Tunisian Memorial, Libya had no choice but to review those
exchanges in somte detail in the Libyan Counter-Memorial in order to

correct the one-sided and distorted picture presented in the Tunisian
Memorial.

22. However, it seems pecessary to ask what purpose was served by
certain comments in the Tunisian Counter-Memorial casting aspersions
on the conduct and motives of Libya in this respect. For example, in

" The translation gives the coordinates of the old location as 34° 54" N instead of 33° 54’ N;
see Annex 18 Tor a copy of the Tunisian Nose furnished to Libya and of the “official” copy of
the Note furnished to the Registrar.
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paragraphs 1.33 through .35 of the Tunisian Counter-Memorial it is
suggested that Libya's reason for minimizing the diplomatic discussions in
the Libyan Memorial was 1o try to cover up its failure to fulfill the legal
obligation of the Parties 10 negotiate in an atlempt to reach agreement as
enunciated by the Court in the North Sea Continental Shelf Cases’. And,
in paragraph 1.38, the Tunisian Counter-Memorial accuses Libya of hav-
ing failed 10 discharge i1s duty to inform the Court on all important facts
by omitting to discuss the dipiomatic exchanges®.

23. 1t is hoped that the Libyan Counter-Memorial has assisted the
Court in putiing the record straight as to the events leading up to the
submission of this case to the Court. This matter will be dealt with during
the oral hearings and, hence, need not be dwelt on further here except to
deny absolutely and unequivocally that it was [ibya that refused 1o negoti-
ate or failed o inform the Court as to the true facts leading to the
submission of this case to the Court. Quite apart from Libya’s wish te
seck joint exploitation of the continental shelf resources with Tunisia
rather than engage in protest and counter-protest, Libya can be seen from
the exchanges 10 have shown considerable fexibility in the diplomatic
discussions, in contrast to the consistent and adamant position maintained
throughout by Tunisia. This fact is all the more remarkable when one
considers the apparent ease with which Tunisia has now abandoned a
central part of ifs position, namely equidistance, when it came to submit its
written pleadings to the Court.

D. Land Boundaries History

24. The Tunisian Counter-Memorial displays a surprising sensitivity
 the brief discussion in the Libyan Memorial of the history of the land
boundaries between Tunisia and Libya. Indeed, with its Counter-Memo-
rial Tunisia submitted to the Court three special anncxes (Annexes 11-1,
I-2 and 11-3} for the stated purposc of correcting the Libyan account, said
to be contrary 1o historical fact, and in order to refute the allcgedly
unfounded Libyan insinuations. Although the Libyan Counter-Memorial
treated this subject in more detzil, including a special memorandum ¢n
sovereignty, frontiers and the historical background?®, certain points in the
annexes submitted with the Tunisian Counter-Memorial require answer-
ing and elaboration. Accordingly, Libya has included with this Reply as
Annex $1-2 a short memorandum containing observations on some of the
Tunisian contentions.

' Referring to 1.C.J). Reports 1969, p. 47, para. 85,

? However, the disarray of the documentation furnished to the Court with the Tunisian
Memorial is unfortunate. Many of the wransiations are incomplete. Some important docu-
ments appear never Lo have been published in the Journal Officiel. In other cases, copies of
the pages of the Journal Officiel where such documents appeared have not been included in
the Tunistun anpexes. 1o illustrate the foregoing. Libya has had prepared and has autached
as Annex -9 a list of cxamples of such documents indicating the various discrepancies and
lacurae.

*See Libyan Counter-Memorial, Annex 6, Vol, [11
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25, Inits exaggerated reaction to the land boundary discussion in the
Libyan Memorial, the Tunisian Counter-Memorial even invokes the
DCIT {Article 298{1}(a}(i)) to support its claim that 1his reference to
history by Libya is inadmissible. The lack of pertinence of this citation is
clear on its face. But beyond this the Tunisian Counter-Memorial seems
to insinuate that Libya is attempting to open up the question of the land
boundary. It should not be necessary to reply to such a suggestion since
the Libvan Memorial could hardly be so interpreted. Moreover, the
Libyan Counter-Memorial made it perfectly clear in paragraph 76, when
dealing with the history of land boundaries, that the 1910 Convention
scttling the land boundary question between Libya and Tunisia is not at
issue. The purpose of the discussion of the land boundary in the Libyan
Memorial and the Counter-Memorial in the present proceedings has sim-
ply been to focus on the attempt to thrust to the cast both along the coast
and offshore. [t is a story made up of a series of well-designed moves and
accompanied by a number of faits gccomplis. Such an attempt has
definitely been successful on land. Over maritime areas it is still going on.
The very {act that the maritime boundaries to be determined now will be
the end result of a process of boundary setting that was initiated in the
second half of the last century indicates why some historical facts and
trends must be borne in mind in the preseat proceedings if the final
solution is to be equitable.

26. There are two specific points in this context to which Libyz would
respectfuily draw the Court’s attention in this Reply. As alrcady noted,
the final seitlement of the land boundary in proximity 10 the coast was
rcached with the 191¢ Convention. However, a recent book by a learned
French author, Martel, confirms that up 1o 1886 maps covering the border
region have indicated E! Biban as the point where the land frontier
reached the sea’. The same source also shows how the original border was
pushed further to the east. A number of documents related to the ques-
tion are here annexed ? to illustrate the methods resorted to. Indeed, in
the series of events leading to the final negotiations of 1810, Tunisia had
gained effective support of ambitious territorial aims through the deter-
mincd policy of French diplomatic and military authorities,

27. The second point to be emphasized relates to the 1910 Convention
itself. [t had been negotiated entirely by French and Tunisian representa-
tives on one side and by delegates of the Ottoman government on the other.
The French members of the French-Tunisian delegation have left exten-
sive minutes—which were signed by both delegations—of the proceedings
of the conference leading to the Convention. These minutes, the more
pertinent of which are reproduced in Annex I-12, show that the Ottoman
delegales were left with no option at all as regards the terminal

' MARTEL, André: Les Confins Saharo-Tripotitains de la Tunisie (1881-191i}. Tome
Premier, Paris, Presses Universitaires de France, 1965, pp. 372 through 174, {Copies of
these pages are atlached as Annex 7-£82.)

*See Annex 1-F7 to this Reply.



[14] REPLY COF LIBYA 113

section of the fand boundary up to the coast'. The French delegates to
the conference made it abundantly ¢lear that there was no possible margin
of discussion. After the confrontation of the initial sessions, the issue was
provisionally shelved while the two delegations discussed the other two
sections of the land boundary, leaving the Ottomans no alternative bat to
accept at the very end of the conference the adamant position of the
French delegation.

28. Once again, such a meaningfu! episode is not described here in
order to raise questions that are not at issue. Nevertheless, it shows that
only by a rather large stretch of the imagination can it be assumed that
Tunisia has been “deprived” of territory, as the Tunisian Counter-Memo-
rial implics. Moreaver, the land boundaries history must have special
relevance in refation to claims based on “historic rights™, for in the not toc
distant past maritime areas now claimed on such a basis by Tunisia lay off
the shores of what was Libyan territory.

E. Tunisian Claims to “Historic Rights” and
to the Gulf of Gabes as an *Historic Bay”

2%. The Court will have perceived that there are in fact three separate
“historic™ claims made by Tunisia, and thesc need to be sharply distin-
guished if each claim is to be examined on its own merits. The three
claims are:

(i) that the “Gulf of Gahes” 18 an “historic bay”, and is properly
defined as such by the 1973 basclines;

(ii)} that there exists an area, not necessarily coincident with the
“Gulf of Gabes”, over which Tunisia has asserted “historic rights” but
which is excluded from the exercise of delimitation: and

(iii} that there exists a maritime boundary between Tunisia and
1.ibya, based upon “historic rights”, which runs from Ras Ajdir at an
angle of 457 until it meets the 50 metre isobath.

As indicated above, it is necessary to comment on these claims separately
since they are independent of each other.

(i) The Gulf of Gabes as an “"Historic Bay”

30. Asthe Libyan Counter-Memorial observed *, Tunisia in its Memo-
rial glossed over the 1973 Law and Decree, as well as the baselines
promulgated by the Decree.  Furthermore, the official maps called for by
the Decree have not been furnished by Tunisia *. However, Libya's dem-
onstration of the invalidity of these baselines in the Libyan Memorial has
now brought a response in the Tunisian Counter-Memorial *. [t was kere

! In accordance with Art. 50, para. 2 of the Rules of Coury, a copy of an entire sct of these
minutes has been deposited with the Registrar.

*8ee Libyan Counter-Memorial, para, 119,

* Libya has made a diligent cffort to furnish to the Court all Libyan and Tunisian documents
celevant to the case.  Huwever, attempts to tocate the 1973 baselines maps have so far been
fruitless. In this regard, sec also fn. 3 2t p. 56 below,

Sce Tunisian Counter-Memorial, paras. 1.18 (hrough 1.31.
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for the first time that Tunisia asserted that the line closing the "Gulf of
Gabes " was based on the claim that the Gulf was an historic bay®, [t
may be noted, however, that neither the 1973 Law nor the (973 Decree
employed such a justification for the closing baseline. Equally, the Tuni-
sian 1963 Law failed to identify the Gulf of Gabes as an historic bay and in
fact provided for the Tunisian territorial sea to be measured from the low-
water mark along the shoreline of the Gulf. (The same treatment was
accorded to the Gulf of Hammamet further north.) Such action was
obviously whoily incompatible with any claim to treat the Guif of Gabes as
an historic bay. The same Law, however, did close the Guif of Tunis,
which is 23 nautical miles across: there is thus clear evidence on the record
that although Tunisia itself officially treated the Gulf of Tunis as a juridi-
cal bay in 1963 {presumably on historic grounds}, the “Gulf of Gabes”
was not so considered in the slightest degree. Indeed, it can be concluded
on the basis of the evidence that Tunisia was wholly silent on the question
at all times until 1963; that Tunisia had openly treated the “Gulf of
Gabes™ as other than an historic bay from 1963 t¢ 1973; that Tunisia
employed a straight closing line for the “Gulf of Gabes™ in 1973 without
mentioning that it was because it was considered as an “historic bay"; and
that the claim that the “Gulf of Gabes™ was an historic bay was only made
known by Tunisia for the first time during these proceedings, carlier this
year.

31. Apart from the extreme novelly of the claim that the “Gulfl of
Gabes” is an historic bay, however, there is the question whether such a
claim is consistent with the criteria for an historic bay recognized by
international law ®. Thoese criteria seem to be basically three:

{i) The areas, adjacent to the coastal Staie, must be claimed a
titre de souverain. A State must assert a claim to full sovereignty
that is supported by acts of the State rather than by those of privaie
parties. The claimed walers must be treated as internal waters evi-
denced by State conduct to that effect.

(i1} The sovercigmy claimed must be continually and actively
exercised over a long period of time. The required exercise of control
must encompass all interests of a State in the regulation of its internal
waters. Such interests would include law enforcement, the prohibi-
tion or regulation of foreign vessels and navigation, resoutrce manage-
ment, and security considerations. Mere enforcement by a State of
the limited sovereign rights over its territorial sea does not satisfy this
criterion for establishing an “historic bay™.

{(iit) Theclaim of sovereignty must be a matter of common knowl-
edge to the international community, especially the most directly
affecled States, which must have acquiesced in the claim.

' Correct usage of the term “Gulf of Gabes” is defined in para. 78 of the Libyan Memoriaf
and in para. 82 of the Libpan Counter-Memorial. 1n the context of the Tunisian clabms, the
term is inaccurately used and, thercfore, will be enclosed in quotation marks in such cases.
*See Tunisian Couttter-Memarial, peras. 1,26 and 1.27.

*See Annex 11-3 for 2 comparative analysis of historic bay claims,
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32. So far as an asserlion of sovereignty is concerned’ there is no
evidence that Tunisia excluded forcign vessels from the exercise of inno-
cent passage in the “Gulf™. Not only is there no such evidence but, on the
contrary, Tunisia concedes that the ares was frequented by vessels of
many nations®. Toexplain away this contradiction by the propusition that
Tunisian historic rights antedated the cstublishment of the different zones
of internal waters, territorial waters and contiguous zones is not only
historically incorrect. but it makes nonsense of 1he whole series of adminis-
trative and legislative acts by Tunista from 1904 onwards. For the dis-
tinctions between internal waters, territorial waters and high seas
certainly existed in this century. Why, therefore, did Tunisian adminis-
trative and legislative actions fail to reflect these distinctions in the Gulf of
Gabes until 1973*?

33. Equally, to be consistent with a ¢laim of sovereignty Tunisia would
have had to show that it asserted a claim to exciusive fishing in the Gulf,
There is, in fact, no evidence of such a claim. On the contrary, there is
only evidence of the limited Tunisian ¢laim to surveillance and control over
the fixed and sedentary fisheries {the sponge-lisheries). It is well estab-
lished that long usage of fixed and sedentary fisherics is insufficient, in and
of itself, to support a claim ta sovereigaty and is quite distinct from such a
claim*. The exercise of cantrol, surveillance and arrest within a Lmited
area for the purpose of protecting 2 State’s interest in certain fisheries is
not adequate legal support for the State 10 claim the area as part of its
imternal waters. This proposition is supported by a highly relevant exam-
ple, offered by the United Nations Office of Legal Affairs in a Memoran-
dum issued in 19623

“Suppose that a State asserted, on a historical basis, a limited right
related to a certain maritime area, such as the right for its citizens to
fish in the area. This would not in itself be a claim to the area as

* As the Untied Nations Olfice of Legal Affairs has noted: "There can hardly be any doubt
1hat 1he authority which z State must continuously exercise over & maritime arca in order 10
be able to claim it validly as “historic waters” is sovereignty, An authonty more fimited in
scope 1han sovercignty would not be sufficient to form a busis for a title 10 such waters,”
Juridical régime of historic waters, including historic bays, UN, Doc. AJCN.4/143, Year-
book of the International Law Commission I962, Vol 11, p. 13, para. 85, [ A copy of this
page is attached as Aanex /-13.}

*See Tunisiagn Counter-Memorial, para, 1.16.

- For an analysis of ihese various adminisirative and legislative acts to show that they did not
amount to an assertion of sovereignly, see Libyan Counter-Memorial, paras. 126 and [27.
‘See BouCHEZ, Leo J.. The Regime of Bays in Internationaf Law, Leyden, The Nether-
fands, AW, Sythofl-leyden, 1964, p. 238, ("[A] distinction must be made between (1}
historic rights resilting in sovereignly over a certain part of the sea, and {2) hisioric rights
establishing special fishing rights™.)  {A copy of this page is attached as Annex f-14.}
Indeed, in the Fiskeries Case, the Court drew the same distinction between “historic waters™
and a State’s entitlement to certain fishing zones based on long usage. {£.C.J. Reporis 1951,
p. 130.} Thus, “the soversignty to be acquired should be commensurate with the sovereignty
aciually excreised™.  Juridical régime of historic waters, including historic bays, U.N. Dok,
ASCN.A/143, Yearbook of the Imernational Law Commission 1962, Vel. 1L,
p- 25, para. 189. (A copy of this page is attached in Annex 1-43.)

S ibid., p. I3, para. 86. {A copy of this page is attached in Annex J-11.)
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“historic waters”. Nor could the State, even if it so wanted, claim the
area as its *historic waters' on the basis of the fact that its citizens had
fished there for a long time. The claim would in such case not be
commensurate with the factual activity of the State or its citizens in
the area.”

34. R is abundantly ctear that France, while acting as Protecting
Power in Tunisia. and while anxious to preserve and develop fisheries in the
area, at no time regarded these rights as synonymous with a claim to
sovereignty. The attitude taken by France during the protectorate is
clearly revealed by evidence drawn from French official archives’. It is
also clear that from even before 1904 ltaly had repeatedly protested and
had negotiated with Tunisia over the extent and natore of the area now
claimed by Tunisia to be subject to Tunisian “historic rights™. It would
be extraordinary if this evidence from the French archives was not known
to Tunisia; and yet it contradicts the assertions now made by Tunisia
before the Court. In 1911 ltaly challenged 1he claim of Tunisia to regu-
late fishing beyond the three-mile limit. Although France rejected this
challenge, the view taken by the French auihorities was that Tunisia was
assCrUng, not sovereignty, but “les droits de police™ over sponge-fishing
and that this in no way impaired the character of the waters as high seas,
or interfered either with navigation or cven fishing generally®,

35. Indeed, when later in 1913 the Italian government promulgated
simiiar legislation 1o protect the sponge-banks off the L.ibyan coast, France
saw these measures as similar to the Tunisian ¢claims, and on that ground
declined to join Great Britain in protesting against the lalian decree’. It
is significant that ltaly herself saw her 1913 legisiation as similar to the
Tunisian legislation. Following ihe arrest of three Greek fishing boats
equipped with Tunisian licenses, and their prosecution before the Libvan
port autharities at Zuara®, an exchange of Notes occurred between France
and ltaly, and the ltalian Noze of 2 October 1913° made the point that the
Tunisian provisions “have provided the {Italian] Royal Ministry of Colo-
nies with the basis for enacting analogous provisions for Tripolilania and

* The archives referred to are those of the Ministére des AfTaires Etrangéres {"MAE"), NS.
Tunisie, Val. 289, 1911-1916 {hercafter referred 10 as "MAFE 280",

*Sec Libyan Counter-Memorial, Annex 6, Vol. 111 (paras. 222 through 228} for a descrip-
tion of the [tzlian position.

*See MAE 280, folios 17 through 19, attached as Amnex 7-15. A number of additional
documents related 10 this attitede are also reproduced in Annex -15.

*See a copy of 2 Note dated 30 Jan. 1914, prepared for (he Director of the Political and
Commercial Affairs Section (MAE 288, folios 97 through 100} and » copy of 2 Note dated
{1 Apr. 1914 prepared by the Legal Adviser (MAE 286, folios 124 through 126} attached as
Annexes 1-16 and I-{7, respectively,

*See Libyan Counter-Memorial, paras. 132 through 134 and Map | facing p. 18 for the
location of 1he arrest of the Greek boats.

* MAE 280, folios 85 and 86. {Copies of these pages are attached us Ammex -i8) A
aumber of documents refated to the same incident are reproduced in Annex I-19. Another
interesting incident took place in 191 4: the relevant documents are reproduced in Ansex I-20.
(See also Annex 6, Vol. 11 of the Libyan Counser-Memarial, paras. 198 and 200 for a
general discussion of these evants.)
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Cyrenaica'. Hence, at this time the evidence (positive as well as nega-
live) is conclusive that no claim of sovereignty was involved; although it is
difficult to prove a negative proposition, such a conclusion is supported by
the actual declarations made by Tunisia before the commencement of
these proceedings.

36. There is yet a further point which needs to be noted. Normally,
when a State claims a bay as “historic™, it would be expected that the
closing line adopted for the bay coincides with a line joining the natural
entrance points of the bay®. In the case of the Gulf of Gabes the 1973
baselines do not coincide with the traditional entrance to the Gulf, as
defined by navigational guides, that is to say a line from Ras Yonga to the
Island of Djerba. The attack in the Tunisian Counter-Memorial {para-
graph 5.29 and footnote 15 thereto) on the definition given of the Gulf of
(Gabes in both the Mediterranean Pifor and the French Instructions Nau-
tigues is perplexing. What more pertinent and appropriale guides are
available for determining the natural geographic limits of the Gulf of
Gabes? Surely the onus is on Tunisia to show that, if these standard
navigational guides are not to be relied upon, there is some other evidence
or practice to support the use of the artificial entrances adopted by Tunisia
in 11s 1973 Decree®,

37. As to the requirement thal the claim to sovereignty should be
maimained over a sufficiently long period of time, it follows from 1he above
discussion that this requircment could not possibly have been met. For
the claim was made by Tunisia only in 19734, and then generally, and not
in terms of an “historic bay™.

38. There remains only acquicscence by other States. ln a scnose,
since the claim is so recent, the issue does not arise because acquiescence

' Translation supplicd.

¢ In this context, it is noteworthy that the Arbitration Tribunal in the North Arlantic Coast
Fisheries Arbiirarion of 1910 recommended conservatively-drawn closing lines for eleven
historic bays. The closing lines were based upon the nazwvral geographic headlands or
entrance points which “fishermen might be rezsonably expected to recognize™. { American
Journal of fnternational Law, Yol. 4, 1910, p. 984.} {A copy of Lhis page is attached as
Annex £-21.} Similarly, the baselines upheid in the Fisheries Cuse {United Kingdom v,
Norway}, 1.CJ. Reports 1951, closing Varanperfiord and Vestfiord as historic bays, were
drawn between the natural emirance points to those bays. Therefore, i is apparent thal a
straight baseline closing a2 “bay” ar indemiation on historic grounds should join the natural
geographic entrance poimts of that bay.

 In fact the evidence is to the contrary. The 1977 edition of the work by De Fages and
Panzevera, Les Péches Maritimes de la Tunisie, says: *Dans le golfe de Gabeés, c'ess-a-dire
du Ras-Ungha a Tarf-Ei-Djorf ..~ Dg Facks, E and PONZEVERA, C.; Les Peches
Maritimes de la Tunisie. Tuns, Ed. Bousiema, 1977, pp. 46 and 47, {ltalics added.} (A
copy of these pages is attached us Annex 1-22.} The case cited by Tunisia in its Counter-
Memoriaf (pata. 5.29.{n. 15}, Poxt Qfficev. Estuary Radio, Lid., 3 AY ER., 1976, p. 663, is
misplaced. There, the Court adopted more narrow entrance points landward of the natural
entrance points indicated by the Norik Sea Pilos, thereby closing an indentation in accord-
ance with the provisions of the Territorial Waters Order in Council of 1964,

* As noted in para, 30 above, the actual claim to the "Gulf of Gabes™ as an “historic bay™ was
not revealed until this year, when the Funisian Counter-Memorial was delivered 1o Libya.
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for a sufficiently long period of time does not exist'. However, Tunisia
puts the matter specifically as one of acquiescence by Libya, as if to create
some sort of an estoppel.  According to Tunisia, Libyan acquiescence goes
back to Protectorate times since it is alleged that the 1973 Law was only
the culmination of the legislative development that began with the 1904
Instruction. As to the 1973 Law, it is said by Tunisia * that Libyan
objection was not made untit its Noze of 20 Januvary 1979, after the alleged
“critical date” of signature of the Special Agrecment to submit this case to
the Court. Thus, says Tunisia, Libya has “acquiesced *" in the baselinc
announced by that Law.

39. As indicated above, prior to 1973 there was no claim of sover-
eignty in which Libya could be said 1o acquiesce. As to1he 1973 Law, it
must be said thal this was promulgated at a time when a formal note
verbafe might have seriously affected the discussions in whick Libya was
then involved with Tunisia itself. It will be recalled that, at the meeting of
18 December 1972 between the political leaders of the two countries,
agreement was reached on the aim of joint exploration and expleitation of
the continental shelf. A technical committee to implement this decision
was appointed and given the task of recommendirg the manner in which a
joint entity might be constituted for this purpose. Under the circum-
stances, baselines later asserted by Tunisia in 1973 had [ittic relevance to
Libva. And finally, on [2 January 1974, the two States signed the Djerba
Declaration of Unity, in which the two nations proclaimed their intention
1o merge as political entitics * . 1t may be recalled that the Declaration
has been ratified by Libya but not by Tunisia. In this atmosphere, formal
protests by Libya as to internal legislation of Tunisia would hardly have
been in keeping with the political commitments of the two countries.
Indeed. they would have been wholly inconsistent with the openly publi-
cized joint agreement between the two States and their leaders.

40. Whai can now be said is that, in the discussions between the two
Parties at the technical level, and int relation to Tunisia’s insistence on

' Bee, e.g., Fisheries Case (United Kingdor v, Norway} 1.C. 1. Reports 195F, p. 138, {“The
Norwegian authorities 2pplied their system of delimitation consisiently and uninterruptedly
fromr 1869 uniil 1he time when the dispute arose.”) {Twalics added.} Juridical régime of
historic warers, including historic baps, UN. Doc AJCN, 4143, Yearbook of the Interna-
sional Law Commission 1962, pp. 13 through 16, paras. 80 through 105 {copies of these
papes are attached as Annex 7-13%, GIDEL, Gilbert C: Le Droit Iaternciional Public de la
Her. Vol 111, Paris, 1934, p. 634 (2 copy of this page is attached as Annex /-23}. BOUCHEZ,
Leo J.: The Regime of Bays in International Law. Leyden, The Netheriands, AW Sythoff-
Leyden, 1964, p. 28t {x copy of this page is attached as Annex I-24}.

¢ See Tunisian Counter-Memorial, pare. 1.1

? Dne scholar has defined the scope of acquiescence th international law as follows: " Acquies-
eence . .. takes the form of silence or absence of protest in circumstances which generally eall
for a positive reaction signifying an objection.” MacGierox, 1.C. "The Scope of Acquies-
cence in International Law.” (The British Yearbook of Iniernational Law, 1954, p, 143.)
{A copy of this page is attached as 4anex 7-24.)  As shown by paras. 44 through 57 below,
Tunisia's chaim of acquizscence and iniernattonal toleration is without foundation, Furthes-
more, Tenisia's reliance on the Fiskeries Case (United Kingdom v. Norway), L.C J. Reports
1951, is out of context and totally misplaced.

*Sec Libyan Counier-Memorial, para. 47,
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delimitation, the Libyan delegation made it guite clear that it could not
accept any delimitation based on the 1973 baselines. Hence, there is no
foundation for an allegation of acquiescence by Libva.

41. The fact that another State, Malta, similarly has not accepted the
1973 baselines of Tunisia should be noted. This fact was placed on the
record by Matlta in the oral hearings before this Court in connection with
Malita's request to intervene in the present proceedings b

{ii} The Claim by Tunisia, on the Basis of “Historic
Righits”, 10 Exclude Areas of Skelf from the
Present Delimitation

42, This claim *® exists independently of the 1973 baselines, and inde-
pendently even of the status of the “Gulf of Gabes™ as an historic bay.
The claim rests on the sponge fisheries ® and, insofar as the Tunisian
spunge banks [ie within the area of natura! prolongation of Tunisia, no
problem arises. A problem does arisc, however, if, on the basis of these
sponge fisheries, Tunisia purports to claim an area of shelf which, applying
the principle of natural prolongation, appertains to Libya.

43, Sucha claim in effect overiurns the principle of natural prolonga-
tion which is fundamental to the whofe continental shelf doctrine, It
allows a fishing practice of one State, of relatively small economic signifi-
cance, 10 deprive a neighboring State of a shelf area which, according to
thie law, appertains to it de jure and ab initin. The claim is so extraordi-
nary and so contrary to State practice * that Tunisia has. not surprisingly,
given no evidence or argument to support it.

{iti} The Claim to the 45° Line Boundary from Ras Ajdir
on the Basis of "Historic Rights” end So-Called
Acguiescence by Libva

44, The origin of the 45° line was discussed in the Libyan Counler-
Memorial®. Its origin lay in the creation of “zones de surveillance™ in
connection with the sponge fisheries. defined for internal, administrative
purposes.  Originally, in the 1904 Instruction, the line “vers le Nord-Est”
was the boundary of one of four such zones, so that fact alone indicates
thal the line was not regarded as an international boundary 8, The adop-
tion of a 45° line to replace the more general “vers le Nord-Est” may have
taken place, for internal purposes, at quite an early date. However, what
is abundantly clear is that this line was never regarded as an internationat
mraritime boundary with Libya. This is borne out by evidence from the

*8ee Verbarim Record, 19 Mar. 1981 {CR 8171, p. 44; CR 8142, p. [3).

*Sec Tunision Memorial, paras. 4.102 and 4.103.

* As noted in para. 98 of the Libyan Counter-Memorial. Tunisia’s fixed fisheries are irrcle-
vam to its claim of “historic rights”,

‘ See the practice reviewed in the Libyan Counter-Memorial, paras. 160 through 169

* See Libpan Counter-Memarial, paras, 112 through 115, [23 and 137 through 143,

* The purely internal natuce of this administrative interpretation, never published in the
mazaner of the 1955 Petroleum Law of Libya, has already been noted in fn. | at p. 9 above.
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French archives. The same source referred to above ! throws considerable
light on the ¢laim now made in the Tunisian pleadings that the 45° line
from Ras Ajdir was recognized as a boundary. As related in paragraph
35 above, three Greek fishing boais were seized in the summer of 1913 by
an [talian torpedo boat while fishing west of the 43° line. As a result of
the proseculion of the three Greek fishing beats before the Zvara Courtin
1913, France handed to the [talian Ministry of Foreign Aflairs a Note
Verbale dated 9 September 1913 % This Nore contained the remark that,
after the Convention of 23 March 1870 on the settiement of the public
debt of the Tunisian Regency, “les sevtes difficultés qui se sotent produites
avec le gonvernement royal {d Italie] en cc qui concerne ¢e droit d'usage
ont eu trait & ta délimitaiion de la zone de surveillance™.

45, Itis quite clear that the French Note Verbale was written with full
awareness of the French and Tunisian provisions and instructions which
had already adopted as an eastern boundary of the “zones de surveillance”
a northeasterly line. It is, however, a significant fact that the Nore
Verbale does not make any express reference at all either to these provi-
sions or to a 45° line. This seems to imply that France could not, and
indeed did not. take for granted that Iualy had accepted a 45° line as a
maritime boundary over the respective fisheries jurisdictions. Quite to the
contrary, the French Nore Verbale points to some “difficulties™ with ltaly,
precisely over the delimitation of the Tunisian zone of surveillance.
Whether these “difficultics” resuited from diplomatic correspendence or
fram friction a1 the level of local authorities 1s not clear.  Yet the latter
alternative scems more credible.  Any precedent notes verbales on the
subject of these same difficulties would almost certainly have been referred
to in the French Note Verbale of 9 September 1913,

46. Following the decision of 1the port authorities of Zuara, the ltalian
Ministry of Foreign Affairs answered the French Note Verbale by a Note
dated 2 Gctober 19133 The Ttalian Note Verbale goes to the heart of the
question by pointing out thai—-

™...since a delimitation must exist between the water, and sponge-
banks thereof appertaining to the Regency of Tunis and those of
Tripolitania. the Ministry of Colonies has instructed the Governor of
Tripolitania, for the lime being and awaiting for the question to be
seltled by agreement between the two Governments, to limit his
jurisdiction on sponge-fishing westwards within a straight line thai,
starting from the coastal boundary point with Tunisia, extends on the
sea normally 1o [i.e., as a line “aormal to”] the direction of the coast
at that point *”,

47. Such a line is not suggested by the Nore Verbale, however, as the
settted boundary of the respective jurisdictions of the two States over their
sedentary fisheries. [t aims rather at providing “provisionally” a solution
' See puras. 34 and 35 above and Annex 1218 to this Reply.

‘ See Annex 125

“MAE 288, foliv %6, (A copy of this page is attached as Annex -8}
! Trunslation supplicd.
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“in the most natural and equitable way™. And this is probably the reason
why no precise geometrical references were provided as to the actual lay-
out of the proposed provisional line of delimitation. Yet a general direc-
tion is indicated, since the lin¢ is described as “bearing approximately
North/Northeast '™ in conformity with the corresponding west-north-
west /east-southeast general direction of the coastline at the north end of
the kand boundary, to which the line extending from Ras Ajdir 1o the sea is
“normatl”, or perpendicular.

48. There appears to be no trace of a further French answer to this
specific [taltan Note Verbale. There is, however, a document in the
French archives which shows why the French Government might have
found it convenient, upon reflection, not 10 oppose the temporary solution
suggested in the Italian Note Verbale. This document is a letter, dated 2
February 1914, from the Resident General in Tunis to the French Minister
of Foreign Affairs, M. Doumergue. The document, which is reprinted in
full in Amnex f-26, indicates that not only was France very far from
insisting that the 45° line had been recognized as a boundary, but France
was in fact considering whether to abandon the 45° line and accept the
Italian “normal” line instead. The crucial part of the document is as
follows:

“There would thus be an evident advantage if the French Government
could cause the Royal Governmemt to accept as the [imit of the
Tuniso-Tripolitanian waters a line starting from the fronticr pyramid
taking the direction N 45°E, but the questiorn is not sufficiently
impartant for us to insist upon the maintenance of a possession
which is not supported by tangible signs, and we can do no more than
refer to Your Excellency's judgment as 1o whether one should not
accept as the offshore boundary the fine perpendicular to the general
direction of the coast which has been indicated by ltaly, as being a
rational solution 10 a dispute which it is impaortant to settle and for
which the evidence is not sufficiently precise*.”

4%. ltis not necessary to add any further comments to this remarkable
document. It makes it quite evident that the 43¢ line was neither sug-
gested by France to lialy in 1913 nor in any way accepted by ltaly. In
fact, in an internal Note of 12 February 1914, prepared for the Director-
General of Public Works, 1t is recorded explicitly that at that date Tunisia
had made no official claim to such a maritime boundary ®. Moreover, the
same /Vote records that on only one occasion since the organization of the
fishing protection service in 1892 had the matter of the Tuni-
sian/Tripolitanian maritime frontier been raised. That was in 1910 when
the Greek and ltalian Consuls-General raised the matter of the arrests of
vessels of their nationals by the Tunisian authorities.

! Translation supplied.
2 MAE 280, folios 102 through 104. (ltalics added and translation sopplied.}) (A copy

of this document is attached as Annex -26.)
* Ibid., folios 104 and 105. (A copy of this Note is attached as Annex 1-27.)
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50. Even after that daie, there is no positive evidence 1o support the
present Tunisian claim that a 45° boundary from Ras Ajdir was recog-
nized. Nor is there evidence that Libya ever acquiesced in such a claim,
orf even that [taly did so when controlling the territory '. Sofaras Libyais
concerned the fiction of this asserted acquiescence by Libya can easily be
demonstrated. Eversince 1935 Libya had taken a public stance, by virtue
of the 1955 Libyan Petroleum Law and Regulation and Map No. 1, that
the maritime boundary between Libya and Tuaisia lay along a due north
line from the land frontier at Ras Ajdir. This point has been adequately
summarized in paragraphs 4 through 14 above and was covered in some
detail in both the Libyan Memorial and Counter-Memorial. 1f there ever
was an objection by Tunisia to 1his public assertion of its maritime bound-
ary by Libya—before what Tunisia has termed the “critical date” - -Libya
is not aware of it, so it is perhaps more germane to ask the question
whether Tunisia has acquiesced in the Libyan boundary. rather than
whether Libya has acquiesced in the 45° line.

51. But Libya does not expect the Court to entertain such an argu-
menl, as againsl Libya, whether in the form of a contention that Libya
“acquiesced™ in the 45° line, or in the form that Libya “acquiesced™ in
Tunisia’s assertion of sovereignty over the area out to {and even beyond)
the 50 metre isobath, or even in the form that Libya “acquiesced™ in the
1973 baselines.

52. For acquiescence cannot be lightly presumed against a State. As
in this case, where the effect of acquiescence would be to deny to a State
important legal rights, an international tribunal will not presume such
acquiescence except on the clearest possible evidence .

53. This is in fact demonstrated by the very case on which Tunisia
relies so heavily: the Fisheries Case (United Kingdom v. Norway*). This
case is given prominence in the Tunisian Memorial and the Tunisian
Counter-Memorial in support of its claim of “historic rights”. However,
as noted in the Libyan Counter-Memorial, the Fisheries Case is clearly
not applicable to this case, and does not support the claim of Libyan
“acquicscence” in any event *.  In that case, the Court upheld the validity
of a baseline system promulgated by Norway in view of the continuous,
consistent and uniform application of that system over a 60-year period,
and the failure of other States—and in particular the United King-
dom—to protest or otherwise oppose Norway's manifestation of sover-
eignty. Thus the Court ruled that acquiescence resulted from two crucial

* For a brief survey of the assertion of jurisdiction by kaly incompatible with a 43° maritime
boundary, see Libyan Counter-Memoriaf, paras. 129 through 138,

*See MacGieeon, | C.: “The Scope of Acquicscence in International Law.”  ( The British
Yearbook of Internationaf Law, 1953, pp. 168 and 169.} (Copies of these pages appear in
Ananex {-24.)

11.C.0. Reports 1951, p. 116

* See Libyan Counter-Memoriai, fn. 2 at p. 47. That case concerned the Norwegian base-
lines and the delimitation of fisheries zones, not of the continental shelf, The decision
contained a discussion of acquicscence, bul, as demonstrated in paras. 44 through 52 above
and in paras. 35 through 57 below, the eriteria for acquicscence crumerated in the Fisheries
Case are nol presend here.
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faciors: the consistent, uniform and uninterrupted application of a system
of baselines and the lack of opposition by other Siates, especially those
dircetly affected, to the application of that system.

54. In particular, the Court stated the basis for its determination as
follaws:

“The notoriety of the facts, the general toleration of the international
community. Great Britain's position in the North Sea, her own inter-
est in the question, and her prolonged abstention would warrant
Norway's enforcement of her system against the United Kingdom "

In this conlext, it is significant that the Court drew a distinction beiween
the interrelated concepts of historic title and a State’s entitlement 10
certain fishing zones based on [ong usage. It noled that a long usage of
particular fisheries is insufficient in and of itself to support a elaim of
historic title.

55. Unlike the Norwegian straight bascline system, which was under
scrutiny and ultimately upheld by the Court in the Fisheries Case, the
internal administrative and legislative acts mentioned in the Tunisian
Memorial and Counter-Memorial reflect neither unity nor stability. The
Decree of 1951, the Law of 1962, the Law of 1963, and the Law and
Decree of 1973 reflect substaniial variations and fluctuations in the size of
the territorial sea, methods of establishing baselines. and designations of a
reserved and contiguous fishing zone. As late as 1963 it is apparent thst
virtually all of the maritime region now claimed by Tunisia as an “historic
bay™ was no more than a contiguous fishing zone on the high seas. Atno
stage prior to 1973 did Tunisia claim the “Gulf of Gabes™ as internal
waters; nor did it ever indicate that it was considered as an “historic bay”
until 1981. The 1963 Tunisian Law in fact {reated the “Gulf of Gabes™ as
a contiguous fishing zone, lying beyond the territorial sea. By the 1973
Law and Decree, Tunisia, for the first time 2nd without reveaiing the basis
for its action, purported 10 assimilate the “Guif of Gabes” within its
internal waters. A claim that has been in existence less than ten years; or
four years. if looking to the celebrated “critical date™; or six months, if
concerned with a claim as an “historic bay”, cannot conceivably be viewed

VLG Repores 1954, p. 139, The Court did. of course. place great reliznce on the absence
of protest by Great Britain, saying:
“The Court is thus led 1o conclude that the method of steaight lines, established in the
Narwegian system, was imposed by the pecueliar geography of the Norwegian coast; that
even before the dispute arose, this method had been consolidated by a coustant and
suificiently lung practice, in the face of which the atlitude of Governments bears witness
10 the fact that they did not consider it to be contrary o interrational law.” (fbid., p.
139.}
Ser also, for reliance on Jack of protest, the Legal Status of Eastern Greenland | Denmark v.
Norway), fudgment, 1933, P.CLJ. Series €. No. 62, p. 101, and No. 66, p. 2873 Case
Concerning the Temple of Preaft Vikear (Cambodia v. Thailand], {.C.J. Reporis 1962, p.
23 and Case Concerning the Arbiiral Award Made by the King of Spain on 23 December
1908 {Honduras v, Nicaragua), £.CJ. Reports 1966, p. 192,
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as proof of a continuous, effective and uninterrupted exercise of sover-
eignty over an area for a substantial period of time. Nor is there any
evidence of Libyan “acquiescence” to such 2 claim.

56. The same is true of the other claims. The general claim to sover-
eignty over the maritime area, out to the 50 metre isobath or beyond, is
quite new, being made for the first uime in the course of the written
pleadings in the case. {The same is virtually {rue of the claim to the 45°
line as a boundary, since Tunisia advanced that claim only during discus-
sions between the Parties.) However, a claim to have the boundary so
drawn is very different from a claim that the boundary already cxists as
such, on the basis of alleged “acquicscence” by Libya.

37. In Libya’s submission, and in view of the actual circumstances of
the present case, Tunisia’s claims have no intrinsic validity and acquies-
cence canaot even be regarded as an issue.



f27-29% REPLY OF LIBYA 125

PART II

ISSUES RELATING TO THE SCIENTIFIC EVIDENCE

A. Introduction

38. Both Libya and Tunisia in their Memorials and Counter-Memori-
als accorded scientific factors a position of major importance in determin-
ing which part of the continental shelf is the natural prolongation of each
State and how to effect delimitation between the parts. However, it is
apparent from 1he Counter-Memorial of each Party that there is basic
disagreement between them over the scientific evidence, its relevance and
its interpretation.  [n the ensuing paragraphs of this Part I certain points
of divergence will be discussed in summary foerm. Certain supporting
material has been placed in Annexes which will be referred to in this Part
IT. As indicated in the Introduction to this Reply, the attention of the
Court will be directed to certain of the issues dividing the Parties. Other
issues not meniioned here will be taken up during the oral hearings.

59. To assist in the understanding of the major points of divergence
between the Parties as to the scientific evidence here applicable 1o delimi-
tation and its interpretation and application, a brief, simplified resumé of
the principat etements of the Libyan case follows.

60. First, the continental shelf arca to be delimited is located within
the Pelagian Basin or Block, a gealogical and physiographic unit or prov-
ince. The Parties are in peneral agreement as to the extent of this Basin or
Block. [t should be noted that the Pelagian Basin or Block includes a part
of eastern Tunisia east of the North/South Axis {roughly equivalent to the
Sahel} as well as the bulk of northwest Libya. However, the major part of
the Pelagian Block lies under the Pelagian Sea. A simplificd sketch map
showing the area of the Pelagian Basin or Block appears as Figure 7 facing
page 90 of the Libyan Counter-Memorial and for convenience is repro-

@ duced here as Figure }.

61. Second, the continental shelf area in question, located within the
Pelagian Basin or Block, is part of a single and continuous shelf and
contains no geomorphological features that could remotely affect
delimitation.

62. Third, the Pelagian Block is part of the African Plae. The

(o9 Plate’s northern extent is depicted on Figure 2 facing page 30 as well as on
the structural map taken from the published work of Biju-Duval er al.
(1977), reproduced as Figure 3 also facing page 30. The northern edge
of the African Plate is shown on Figure 3 by the line termed “continental
subduction™ running east /west across northern Tunisia and acrass Sicily'.
Betow this line to the east of Tunisia and to the north of Libya is the large

* It is believed that the African Plate continues below at least part of the Ailas Mowniains.
Thercfore, in the Maghreb 2rea it is difficuit to pinpoint the northern edge of the African
{footnote continued on the next page}
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epicontinental sea’ known as the Pelagian Sea. Thin red and black lines
show the major continental fractures, including the North/South Axis in
Tunisia and the Malta-Misratah Escarpment. The northern edge of the

African Plate is also shown on Figure 4 facing this page, taken from a

figure in a technical paper by the French geologist, A. Caire, in 19782

63. Fourth, it can be seen from the figures referred to above that, in
addition to the Pelagian Basin or Block, ail of Libya and all but the
northernmaost portion of Tunisia rest on the African Plate. In an effort to
simplify the structural demains of this portion of the African Plate, Figure
2 facing this page has been prepared. In the Libyan Memorial and
Counter-Memorial several different terms were used to indicate differeny
structural domains on the African Plate: the Saharan Platform, a
cratonic, stable area predominantly south of the Permian Hinge; the
Pelagian Basin or Block, north of the Permizan Hinge, which is faulted and
structurally less stable than the Saharan Platform; and the African Plat-
form, comprising both the Saharan Platform and the Pelagian Basin or
Block, bul ending in the west at the North/Scuth Axis, to the west of
which is the Alpine Domain. Figure 2 breaks the area down into zones
dominated by particular tectonic trends.  Three such zones can be recog-
nized in the African domain; a fourth zone, Zone D, is in the Alpine
Domain. Zone C in the west, which includes a part of the Gulf of
Hammamet, has been strongly influenced by the Atlas trends. Zone B
has as its eastern [imits the Atlas Fold Front or approximately the “Gabes-
Ragusa Line”, referred to by Dr. Anketell in Annex 12B of Volume 111 of
the Libyan Counter-Memorial as well as by Caire®. Zone B has been
influenced only slightly by the Adas trends.

64. The part of the Pelagian Basin or Block that is relevani to delimi-
tation in this case fails in its entirety within Zone A: here the tectonic
trends are African rather than Atlasic and have a northwest/sontheast
direction, whercas the trends of the Atlas region are predominantly north-
cast/southwest. Moreover, the Atlas structures are mainly folded and

{footnote continued from the preceding page)

Plate. However, the Atlas Mountains themselves stem from the Tethys-Mediterranean
rezlm now, and for the past five million vears or so, riding on and covering the northern rim of
the African Plate.

' A shaliow sca area lying on a continenial shelf.

t CAIRE, A.: The Central Medirerranean Mountain Chains in the Alpine Orogenic Environ-
ment. (In The Ocean Basins and Margins: The Western Mediterranean. Vol 4B, New
York, Plenum, 1978, p. 236.) {A copy of this page is attached at Annex £-28.}

*ibid., p. 227. The Gabes-Ragusa Line is shown on Fig. § faciag (his page. taken from a
figure preparcd by A, Caire in the same techaical article at p. 227 (Figure 14). {A copy of
this page is attached at Annex 1-28.) According 1o Caire, the line connects up with the
South Atlasic Lincament running cast/west across Tunisia and Algeria. Sec also Annex Ii-
6, p. 1 in the study of the Lamoni-Doherty Geological Observatory of Columbia University
{referred 1o hereafter as the “Lamont-Doherly Study”). for & furthber reference to this
important dividing line, where # is stated: "Of particalar relevance .. is the fact that the
original Mesozoic north-facing continental margin of Africa west of 2 line extending roughly
from the Gulf of Gabes to western Sicily has been invelved [in the collision of plates leading
lo creation of the Atlas Mountains] . .. with consequent overprinting of the margin, while 1o
the cast of that line collision between Africa and Europe has not yet occurred and the original
continental maigin can be observed”. )
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consist of anticlines and synclines, the Pelagiar Block structures are
mainly faulted and consist of horsts and grabens. The Pelagian Block
structures have a close connection with the Sirt Basin siructural system,
but have no connection with the Atlas trends except west of the Atlas Fold
Front or Gabes-Ragusa Line in Zones B and C of Figure 2, north of the
area of continental shelf being delimited, where there is a mingling of the
Atlasic and African trends, the Atlasic influence being stronger in Zone C
than in Zone B. Referring to the rift system of the Pelagian Block and
Sirt Basin, Caire commented in 1978 as foliows:

“This rift system is the repetition of the sysiem formed by Levantine
graben, Red Sea and East African rift valleys. It results froma NW.
SE dextral offset. his limit in the west is the present seismic and
volcanic arc of Sicily-Calabria southern Apennines'.”

65. In other words the rift system of the part of the Pelagian Block of
concern in this case, just like that of the Sirt Basin, is of Africari and not of
Atlasic origin. In terms of geological age, the basic structure of the area
covered by both Tunisia and Libya and by the Pelagian Basin or Block was
established in Triassic times {some 200 million years ago). 11 was merely
modified by the events causing the formation of the Atlas mountains some
5 million years ago.

66. Fifth, therc is a clear continuity * between the Szharan Plat-
form and the Pelagian Block to the north, both being part of the African
Platform (or African domain as used in Figure 2} and both being situ-
ated on the African Plate. Although the Permian Hinge (identified in
Figure ! facing page 28 as the “Gafsa-Jaffara Fault™} is an old geological
feature, it is not correct (o assert, as Tunisia does, that it interrupts the
natural progression or sequence from the Saharan Platform northward to
the Pelagian Block, both of which are part of the African Platform and
both of which are resting on the African Plate. This point will be dealt
with further in paragraphs 78 through 84 below.

67. Finally, palecgeographic data show that the ancient North Afri-
can coastline during the Mesozoic Era (65 to 225 million years age) cut
across Tunisiz in the area of the chotts, so that what is now northern and
eastern Tunisia lay under water®, This is portrayed by Figure 6, facing

' CAIRE, op. ciL. p. 203, {A copy of this page is attached as Amnrex £-28.}

! The term “continuity™ is used here, as it was in the Libyen Memorial and Counter-
Memoriai, to mean the gencrat direction of the seaward contineation of the continent. See
Annex {{-6, p. 6. From the Saharan Platform across the Permian Hinge aad o northward
across the Pelagian Basin or Block there is o natural progression or sequence of features
commonly associated with the transition from z continental landmass to the abutling ocean
areas and conlinemal shelf. Sce para. 72 below.  As stated in the Lamont-Doherty Study,
referring to this sequence of features: ™ ... what is found is 2 series of structures and zones
that extend basicaily paraliet to the margin and which one must cross to go from the interior
of the continent to the ocean basin™.  Amunex If-6, p. 6.

* Tunisia is similar to other coastal areas a1 the cdge of 2 mega-plate (the African Plate)
where land and sea fight for domination: today the land has overwhelmed the sea, not the
reverse {which would appear to be & repeated implication of the Tunisian case in its
Memorialy.
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page 32. The corresponding facfes data indicate that the water depth
increased from south to north both from the Libyan landmass and from
Tunisia. The present emerged coast of eastern Tunisia, resulting from the
recent geologic evolution of the Atlas mountains and related events, does
not alter the fundamental south-to-north gradation indicated by the facies
data. As stated in the Lamont-Doherty Study":

“Prior to the beginning of collisional tectonics. most of Tunisia was
part of the continental shell north of an east-west trending coast
across southern Tunisia facing an ocean basin to the north. This area
was elevated out of the sea during the formation of the Atlas
mountains.”

68. As the Libyan Counter-Memorial has shown. Tunisia’s scientific
claims to support its proposed method of delimitation ace based primarity
on alleged bathymetric and morphological features rather than on geo-
togic factors. Unfortunately, morphology fails to reveal the basic struc-
tures of the area or their development and can tell us very littic about the
relationship between the shelf and the adjacent landmass ©. Tunisia has
emphasized featurcs said 1o exist on the sea bottom as well as coastal
features, but the geologic evidence claimed to support its conclusions is
frequently superficial and often erroncous.  This ts unfortunate since the
basic scientific considerations relevant to delimitation in this case are
straightforward and should be amenable 1o substantial agreement
between the Parties. Instead. it appears as if the Tunisizn Counter-
Memorial had the objective of disagreeing with virtually cach und every
scientific proposition put forward by Libya.

B. Fallacy of the Tunisian “Relevance Scale”

69. The Tunisian Counter-Memorial ® suggests a sori of scale or hier-
archy by which {0 measure the probaiive value of scientific evidence
bearing on a determination of natural proiongation. agreed by both Partics
10 be the guiding principle applicable to this case. It is suggested that
“macro-geagraphy” and “macro-geology™ have been introduced by Libya
to divert attention from 1he important scientific factors™. It is also sug-
gested that greater significance should be assigned to visible, concrete
features (such as bathymetry, morphology and coastlines) and that fea-
tures that arc more remote should be given little weight: that geologic
features caused by events closer in time 10 the present {perhaps no further
back in time than seven million vears ago) are more significant than more
distant events and older features; that geological and peographical fea-
tures nearer to the area in question have greater importance: and that such
modern theories as “plate tectonics™ are not significant to the scientific

' See identification in In. 3 a1 p. 30 above: dnnex £1-6. p. 7.

! See Lamont-Pokerty Study {Annex 116, p. 6}. 1t is there noted thut the morphology of
the Pelagian Sea and the shight west-to-eust slope, resulted from the tlime when the Medites-
ranzan Sca dried out. [t isdescribed as an . .. erosion surfage . ., not related to the basic
deeper stroctures which contral the structural development of the margin”

P See Funision Counter-Memorial, Annex {, pp. 13 and 14,

! Ihid , paras. 405 throvgh 4.07, 5.05 and 5.06.
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case since they involve parts of the earth’s erust at great depths from the
surface and that depths greater than several hundred metres are really out
of the range of interest.

70. This sort of scale or ordering of scientific evidence of course fits the
Tunisian case, since the more basic and fundamental geological factors
relative to this area of continental shelf do not at a1l support the Tunisian
thesis of natural prolongation eastward of the coastline of eastern Tunisia
between Gabes and Cape Bon. However, such an ordering of events and
factors is scientifically unsound. The Introduction to Part 11 of the Lib-
yan Counter-Memorial (paragraphs [80 to 187} has anticipated and has
responded to these invalid contentions of Tunisia. The Lamont-Doherty
Study {Anwex I1-6} points up the importance of an understanding of
geologic history and the movement of the earth’s plates and strongly
reinforces the Libyan Counter-Memorial. The Study presents the theory
of plate tectonics in summary form for, as it says, . . . it is within this
theoretical framework that the formation of the Libyan margin may best
be understood.”

71. Toillustrate the fact that ancient geologic times are as meaningful

in respect to the issues now before the Court in this case as recent geologic

times, Figure 7 facing page 34 has been prepared to show the age of
reservoir rocks in which ¢il and gas have been found onshore and offshore
in Libya, Tunisia and southeastern Algeria. This study analyzed 165
wells, One well was found in reservoir rock having a geological date of 38
million years ago. 48 wells tap rocks dating back 54 millien years. For
37 wells the corresponding date is 135 million years. For 20 wellsitis 225
million years. For 35 wells it is 345 to 395 million years. And for 24
wells it 1s 500 to 570 million years. Only one of the wells involved in the
study is in strata more recent than 50 million years ago and the corre-
sponding date of this is 38 million years. The argument that only recent
geological times—say seven million years ago-—have meaning for this case
can thus hardly be sustained. A similar study has been made of the depths
at which oil welis have been found in the Pelagian Basin. This is por-
trayed on Figure 8 facing page 34. All 26 wells depicted exceed a depth of
4,000 fect and one well exceeds a depth of 16,000 feet.

C. Pelagian Basin or Block

72. Another point of divergence relates to the Pelagian Basin or
“Block™. Libya takes no issue with the term “Pelagian Block”, seemingly
preferred by Tunisia, and in any event there is no material issue involved in
choosing between the terms “Basin™ and “Block” in this context®. A good
deal of space in the Libyan Counter-Memorial was devoted to an analysis
of the offshore physiography of the continental shelf area concerned,
which both Partics agree is located on the Pelagian Basin or Block. Both
Parties seemingly agree on the boundaries of the Pelagian Basin or Block

' See Annex 1-6, p. 1.
t See fibyan Counter-Memorial, {n. | 21 p. 90, for a discussion of the reasons why the Libyan
Mremorial setecied the term “Pelagian Hasin®.
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which are set forth in paragraph 62 of the Libyan Memorial {quoted in
footnote 3 at page 10 of the Libyvan Counter-Memorial}, and depicted in

@ Figure 7 of the Libyan Counter-Memorial {reproduced here as Figure !
facing page 28). But there the points of agreement end. For Tunisia
asserts: (1} that the portion of the Pelagian Basin or Block constituting the
area of continental sheif in question contains a number of significant
morphological features that affect delimitation; (ii) that the Pelagian
Biock is not a single shelf but must be divided into distinct shelves by the
Tripolitanian Furrow in the south, and that the Tunisian sheif is separated
from a “borderland” in the east by “falaises sous-marines”™; {iii) that the
Pelagian Block is in any event a totally separate and distinct geclogical
domain from the Saharan Platform and that there is no continuity'
between them; and {iv) that the Pelagian Block has a strong affinity or
connection with the Tunisian landmass, including the Atlas region of
Tunisia.

73. The morphological characteristics of the relevant portion of the
Pelagian Block were covered in great detail in the Libyan Counter-Memo-
rial, paragraphs 231 through 241, and will not be discussed in any detail
here. [t will be recalled that a relief model (depicted facing page 104 of

the Libyan Counter-Memorial) and biock diagrams (see Figure 11 oppo-
site page 104 of the Libyan Counter-Memorial and Anncxes 5A and 5B in
Volume [1{ thereof) were prepared by Libya to show what the bottom of
the sea looks like on the basis of the best available data. This work was
done under the supervision of Dr. Frank H. Fabricius, Professor of Geo-
logy, Director of the Marine Geological and Sedimentological Division at
the Institute of Geology and Mineralogy, Technical Uaiversity, Munich,
Germany, and Member of the Editorial Board of the International Bathy-
metric Chart of the Mediterranean Sea. The detailed critique in the
Libyan Counter-Memorial of the scientific allegations in the Tunisian
Memorial with regard to the morphology of the seabed of the continental
shelf area in gucstion showed that the sea bottom is in fact a gently rolling
plain without any features that could remotely affect delimitation. The
Libyan Counter-Memorial was forced to conclude that many of the
alleged features referred to in the Tunisian Memorial either did not exist
or were greally exaggerated.

74. Toround out this picture, Libya asked Professor Fabricius to have
prepared a furthes block diagram, this time concentrating on a relatively
small area of continental shelf off Ras Ajdir. This block diagram, viewed
from two directions and shown (i} without vertical exaggeration, (i1} with
a vertical exaggeration of 10 times and {iii) with a vertical exaggeration of
25 times, together with a description of the area covered, the data vsed in
1ns preparation, and other technical aspects, is contained in Annex {7-47,
(Also comained in that Annex is an illustration of what is meant by
“vertical exaggeration” by applying vertical exaggeration to a Dutch 10
cent piece.}

*See fn. 2 at p. 31 above,
" The base map usced to prepare the block diagrams has been deposied with the Registrar in
accordance with Art. 59, para. 2 of the Rules of Cournt,
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75, I will be noted that the diagram embraces the offshore area where
the salt walls are located’, said by Tunisia 1o coincide with the so-called
“Ride de Zuara” and “Ride de Zira" on which one of the “sheafl of lines” of
delimitation {trending about 63° E} is based. There is 2 long narrow rise
on the sea bottom—visible only on the block diagrams with 10 and 25
times exaggeration—that apparently reflects a salt wali running roughly
east/west. {Thesalt walls in the area were shown on Figure 12, Annex 1]
of the Libyan Memorial and Figure 3, Amex 2B, Volume I of the
Libyan Counter-Memorial.} This feature, as characterized by Professor
Fabricius in Annex fi-4, certainly could not be regarded as the sort of
fcalure that could have any relevance to delimitation®.

76. Whether or not the supposed location of either the “Ride de
Zuara” or the “Ride de Zira”, indicated on the maps and figures in the
Tunisian Memorial and Counter-Memorial, coingide with this morpholog-
ical feature, they are nevertheless clearly insignificant in the relevant
circumstances of this case.

D. Salt Walls

77, Annex II-5 contains a memorandum regarding salt walls prepared
by Professor Fabricius. [t reveals how disingenuous is the claim of Tuni-
sia that these salt features establish a connection and relationship between
the Pelagian Block and the Atlas mountain area of Tunisia where salt is
also found. As Professor Fabricius has observed, there are salt walls in
Germany, too, but that hardly provides the basis for establishing a connec-
tion between Germany and the Pelagian Block., Such a claim is like
saying that because there is water around both Malta and Madagascar
there is a clear connection between them, The memorandum of Professor
Fabricius reinforces the conclusions reached regarding these salt walls by
Dr. Anketell as set forth in his Addendum annexed to the Libyar Counter-
Memorizl as Annex 12B. As Dr. Anketell there stated, at page 13: “It
appears to the author that the salt walls [in the Pelagian Basin area] have
a very close affinity with the structural style of the Gabes-Tripoli Basin
and, since this structure [sic] style owes much more to movements gener-
ated within the African plale than 1o Alpine style tectonics, the origin of
the salt walls is best regarded as an iniegral part of ‘Libyan style’
tectonics”™,

' Sec para. 77 below for a critique of the Tunisian allegations regarding sall walls generally.
* It is noted that the Tunisian Counter- Memorial makes heavy weather of the use in dnnex 17
tes the Libyan Memorial of Lhe word “umiform” in describing the Pelagian Basin. This term
was used in 2 general rather than literal sense: it was imended 10 make the inportant poim
that Lhis area of continental shelf contains no feature of any significance tha: could remotely
affect delimilation.



132 CONTINENTAL SHELF 136]

E. Relationship Between African Landmass and Pelagian Basin or
Block: the Permian Hinge

78.  Another basic issue dividing the Parties involves the refationship
between the Pelagian Basin or Block te the north and the African land-
mass to the south. Figure 1 opposite page 10 of the Libyan Counter-
Memaorial, a simplified figure taken from a published article of Drs.
Burollet and Byramjee, referred to on the figure, depicts the Pelagian
Basin as an integral part of the African Platform. (This relationship is
further shown by Figure ¢ opposite page 90 of the Libyan Counter-
Memorial showing the seismic belts, and 1s explained in footnote 1 at that
page.} [Inparagraph 63 above the different geologic and structural prov-
inces were discussed: the Saharan Platform; the Pelagian Basin or Block;
the African Platform of which the aforementioned two regions are a part;
the Atlasic-Alpine domain; and the African Plate upon which all of the
regions and domains rest; and Figure 2 facing page 30 depicted the differ-
ent domains and seme of these structurat provinces. Contrary to what the
Tunisian Counter-Memorial seems 10 suggest, it is not inconsistent with
the Libvan scientific case establishing the close connection between the
Pelagian Basin or Block and the Saharan Platform to acknowledge, as was
done in the Libyan Memorial, that the Pelagian Basin or Block is &
geologic unit or province whose southern boundary is the Permian Hinge.
This is shown in the ensuing paragraphs and in the Lamont-Dokerty Study
{Annex -6},

79. Annex li-6 contains the results of the first phase of 2 study now
under way by the Lamont-Doherty Geological Observatory of Columbia
University, New York, with Dr. William B.F. Ryan as principal investiga-
tor. This study, the Lamoni-Doherty Study referred to in earlier
paragraphs of this Part 11, is entitled: *Evolution of the Libyan Margin”
and is based on well log and seismic data {as referred (o in the study). It
compares the Saharan Platform, the Permian Hinge and the Pelagian
Basin or Block with continental shelf areas in other parts of the world.
The connection between the Saharan Platform, the Permian Hinge and
the Pelagian Basin or Block is clearly shown since the scientific evidence
establishes that from south to north, frem the African landmass seaward
onto Lhe continental shelf, there is confronted the vsual natural progres-
sion or sequence of features found when going out {rom a landmass to a
continental margin. To quete from the Lamoni-Doheriy Study:

“Observations of continental margins have thus delineated a pat-
tern of structures common to most continental margins. Approach-
ing a mature continental margin from landward, coastal plain
sediments are usually found to thicken slowly from the ‘fall ling’
toward a feature referred o as the ‘hinge zone’ where the continental
basement falls away in a series of faults and flexures (Jansa and
Wade, 1975). The greatest subsidence and sediment accumulation is
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found seaward of the hinge zone beneath the continental shelf and for
upper continental slope depending on sediment supply { Figures 5, §,
16, 11},

“Therefore, what is found at continental margins is a series of
structures and zones that extend basically parallel to the margin and
which one must cross to go from the interior of the continent to the
ocean basin, These features include the fall line, the hinge zone, the
actual coastline, the shelf edge and various coastal plain and shelf
deposits such as sabkha deposits, beach sand deposits and reefs,

“*An important point in defining the direction of the seaward con-
tinuation of the continent is that a number of these features, while
generally paralleling the coast are somewhat surficial as they are
influenced by sediment supply, drainage patterns, climate and sea
level fluctuations. For example, during the Messinian salinity crisis
when the Mediterranean dried out, the Pelagian shelf was exposed
and subject 1o erosion.  Since the high ground from which the water
flowed was to the west in the Atlas, the streams trended west 1o east
across the Pelagian Sea giving the sheif its present slight west to east
siope. The erosion surface can easily be seen on seismic records and
is not related 1o the basic deeper structures which control the struc-
tural development of the margin.

“The feature that actually defines the trend and conirols the devel-
opment of the margin from a structural point of view is the hinge
zone. Thus along the eastern margin of North America, the position
of the shelf edge varies from very near the hinge zone off Halifax to
several hundred km seaward of it at the Blake escarpment (Figure
4). Also the width of the coastal plain varies from mi/ off of New
England and Atlantic Canada to a few hundred km in the southeast-
ern United States. The underlying crustal structure related to the
transition from continent {0 ocean is remarkedly similar for all of
these superficially different profiles and the controlling feature in all
cases is the hinge zone {Figure 53 1"

The text and figures of the Stwdy go on to show that the pattera of
structures and zones proceeding seaward from the Libyan landmass fol-
tows the pattern that is common to most continental margins.

80. As to the geological feature known as 1he “Permian Hinge”
(referred to in the Libyan Memorial as the “Gafsa-Jeffara Fanll™}, there
is no disagreement between the Parties as to the existence of this geologi-
cal feature. It is also agreed that the Permian Hinge is a very old feature
dating back 10 events occurring perhaps some 250 million years ago,
although it is difficult to resist noting here the emphasis placed on the age
of this feature in the Tunisian Counter-Memorial even though, under the
proposed Tunisian hierarchy or scale of probative value {see paragraph 69
above) its age would appear to eliminate its importance. The divergence
of views as to the Permian Hinge arises from the significance given this

*Bee dnnex 1-6. pp. 5 and 6. {Refercnces to Figures in the quoted text are to Figures
appearing in the Srudy.}
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feature in the Tunisian Counter-Memorial, in particular at paragraphs
4.11 and 4.24 through 4.28. Tunisia's allegations cote down to this:
Libya cannot establish continuity beiween the Pelagian Block and the
Libyan continental lapdmass to the south (the Saharan Platform)
because of the Permian Hinge, which creates two radicaily different geo-
logical domains to the rorth and (o the south. {Although the Tunisian
Counter-Memorial acknowledges that north of the Permian Hinge is a
narrow strip of the Libyan Jeffara which necessarily is part of the Pelagian
Basin or Block, it claims that only 8,000 kilometres of Libyan land 1erri-
tory is part of the Pelagian Block whereas 30,000 kilometres of Tunisian
land territory is part of the Block .}

81. The importance of this point may be seen from paragraph 4.11 of
the Tunisian Counter-Memorial. In that paragraph a portion of para-
graph 61 of the Libyan Memorialis quoted. This paragraph inits entirety
reads as follows:

“61. The continentul shelf arca to be delimited by the Parties
belongs to the Pelagian Basin region of the Mediterranean Sea,
Plate 5 of Annex H indicates the clearly defined boundaries of the
Pelagian Basin, which constitutes a distinct geological unit. The
Pelagian Basin, like the Mediterranean Sea of which it is a part, lies
between two entirely different structural realms: 1o the north, the
mobile Alpine belt; to the south, the stable African platform. The
Pelagian Basin is part of the African platform*®”

But quoting from paragraph 61, the Tunisian Counter-Memorial left out
the last sentence italicized above, thus conveying a wrong impression of
inconsistency. it also asserted that the Permian Hinge makes impossible
any continuity between the Libyan landmass {the Saharan Platform} and
the Pelagian Basin or Block on the north side of the Permian Hinge. To
quote from paragraph 4.1! of the Tunisian Counter-Memorial:

“1t is obvious that if. by invoking conclusive and indisputable geo-
logical factors, our opponents had been able 1o prove the existence of
a genuine continuity between the Pelagian Block and the Libyan
landmass immediately to its south, they would not have needed 10
resort 1o this roundabout method [ie. Sirt Basin rift sys-
tem—tectonic trends] and would have established without difficulty
the reality of the famous ‘northward thrust’ in the area.”
But, paragraph 4.11 contirues, such continuity is excluded because of the
Permian Hinge.

82. This admission in the Tunisian Counter-Memorial is most sigaifi-
cant. In effect, Tunisia has there agreed that if Libya can establish this
element of coriinuiiy, the natural prolongation nortkward of the Libyan

' Sce Tunisian Counter-Memorial, para. 428, The basis of thix calculation 15 unknown.
This effort in the Funisian Counter-Memorial 1o accuse Libya of concealing the fact that
part of southern and castern Tunista {the Tunisizn Jeffara and the Sahel) is also part of the
Pelagian Basin or Block seems curtous. This was clearly sttted inthe Libyen Memorial and
Counter-Memorig. ‘T'here is no issue as to ihis point,  Now the Twnisian Counter-Memo-
rial seems to be engaged in what it accused Libya of doing: downgrading the significance of
the Libyan Jeffara region, which is also very much part of the Pelagian Basin or Block.

* ltalics added.
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tandmass—"the famous ‘northward thrust’ in the area” (10 quote the
Tunisian Counter-Memorial}—will also have been established. How-
ever, the Permian Hinge, it is alleged, breaks the continuity ’ between the
stable Saharan Platform to the scuth and the Pelagian Block to the north.
Bat this interpretation of the Permian Hinge is incorrect, as the Lamont-
Doherty Study so clearly shows. The Permian Hinge is not a geologic
feature that severs the connection between the Szharan Platform and the
Pelagtan Basin or Block seaward of the landmass: both are part of the
Alfrican Platform. The Permian Hinge marks the boundary between the
uplifted and eroded Saharan Platform and the subsident Basin to the
north. The word “hinge” in fact is well chosen, for a hinge implics a
connection. As the Lamont-Doherty Study points out, such a hinge fea-
ture is a typical structure found between a stable area of continent and the
continental margin seaward (in this case to the north). Not only is a
hinge a normal structure in the progression from landmass to shelf, but it
is also typically found (o lie paraliel to the edge of the shelf; thus the shelf
normally extends at right angles to it. According to the Lamont-Dokherty
Study, the hinge zane 1s represented by the “South Atlas Fault™ {referred
te as the “South Atlasic Lineament” in footnote 3, page 36 above) in the
western area of Tunisia affected by the formation of the Atlas Mountains;
by the Permian Hinge, in the eastern Mediterranean, 1his feature running
in an cast/west direction through southern Tunisia and northern Libya;
and by a similar feature in Egypt which passes south of Cairo and into
northern Sinai.  This is illustrated in the figures to that Study ?,

83. Indeed, the Permian llinge is one of the structures typically found
al continental margins in progressing from the interior of a continental
ocean basin. In the clear language of the Lamont-Doherty Study:

“...while the hinge zone is a2 major structural boundary, it does
not mark the edge of the continent. Rather it scparates basically
ungltered continental crust from originally similar continenial crust
which was thinned, extended and heated during the rifting process
which leads to initiation of the seafloor spreading further seaward 2.”

And the study continues:

“. .. the Pelagian basin was formed near the end of the Triassic or
carly in the Jurassic by normal faulting 16 the north along an east-
west frending hinge zone. The arca seaward {north} of the hinge
zone has continued to subside since 1hat time receiving a total of more
than 5 km of sediment while the area landward {south} of the hinge
zone has remained near sea level. This is qualitatively the same

! Sec fn. 2 at p. 31 above for an explanation of the way in which Libya has used this term in its
written pleadings. Unfortunately, this term, like “natural prolongation”, is susceptible to
different uses and interpretations.  As suggested in fn. 2 at p. 31 above dealing with “con-
tinuity”, natusal prolongation must refer to the seaward continuation of the continent across
the “serics of strucieres and zones that extend basically parzliel to the margin and which one
must cross Lo go from the interior of the conlinent to the ocean basin™. Sec Annex #1-6,p. 6.
¢ Sge Annex 16, p. 8.

P ibid., p. 6. {lwalics added.)
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history that has been deduced as the casiern margin of North
America . .. It is also 4 very simifar history to that recorded by the
wells in Egypt. There, however, the sediment supply has been such
that the Egyptian coastline has prograded several hundred kilometers
seaward of the hinge zone '

84, Indeed, analysis of the Permian Hinge and its nature leads 1o
precisely the opposite result from that scught by Tunisia. This is brought
out in the conclusion to the Lamone-Doherty Study. which indicates that:

“. .. the presence of a well-developed hinge zonc along the southern
margin of the Pelagian Sea and the similarity in the subsidence
pattern of the wells along the Libyan coast suggest that the Pelagian
Sea developed as a north facing continental margin opening onio an
ocean which has since been consumed in the orogenies which created
the Atlas Mountains and their continuation into Sicify "

The Study indicates that in fact the evidence does not support the proposi-
tion that the Pelagian Sea represents an east-facing continental sheif ®,

85, An interesting and explicit description of the northern projection
of the African plaie according to a somewhat different analysis is seen in
the 1978 article of the French geclogist, the late A. Caire of the Déparle-
ment de Géologie Structurale, Université de Paris . Figure 9 facing this
page is modctled after Fipure 18C in Professor Caire’s 1978 article and
sketches 1he location of the African and European Platforms (used here in
1he sense of “plates™}: it portrays the African Promontory projecting in a
curve far to the north into the Alpine region.

F. Difference Between African Tectonics in the Pelagian Basin {or
Block) and Atlasic Tectonics

86. Further proof of the close connection between the African land-
mass to the south and the Pelagian Basin or Block to the north—and hence
of the fact of the natural prolongation northward from the North African
landmass into the continental shelf area in question—is found elsewhere.
The Libyan Memorial focused particular attention on the Sirt Basin rift
system, which extends across the Pelagian Block in the form of teclonic
trends consisting of horsts and grabens. The technical report { Annex 11}
accompanying the Libyan Memorial graphically portrayed this in its Plate
5and in its Figure [ 3, which superimposed the bathymetry of the Pelagian
Biock on the tectonic trends 1o show how this rift system had affected the
bathymetry in the arca. The Tunisian Counter-Memorial has challenged
these scientific facts L. First, 1t says that the Sirt Basin is irrelevant since it
is outside the area to be delimited. Second, it alleges thdt the korst and
graben structure of the Pelagian Block is of a much more recent age than

' See Amnex £1-6. p. 8. (Italics added.)

t1hid., p. 10, {lealics added }

* CAIRE, op. cir, pp. 206 and 207. {Copies of these pages are attached as dnnrex F-28.)
“Sec Tunisian Counter-Memorial. paras. 4.12 through 4.16.
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the trends in the Sirt Basin and that they follow a different direction.
Tunisia even goes so [ar as 10 sugpest that the tectonic trends of the
Pelagian Block are much more akin to those in the Atlas region of Tunisia.

87. This is again a flawed analysis, as noted in paragraph 64 above
where a quotation from an article of Caire appears: the rift system of both
the Pelugian Basin or Block and the Sirt Basin have a direct connection
with the fundamental rift system of eastern Africa and the Red Sea. This
fact further demonstrates the close connection between the African Plai-
form and the Pelagian Block, The comment in the Tunisian Counter-
Memorial regarding age and direction of the horsts and grabens is inaccu-
rate and incomplete. The Pelagian Block trends are considerably older
than indicated by the Tunisian Counter-Memoriat and have experienced
reactivation. G, Goudarzi of the United States Geological Survey has
also shown ¥ that the Sirt area, dominated by northwest-trending fauits.
has been affected by large-scale subsidence and block faulting from late
Cretaceous time to the Miocene >.  The northwest/southeast grabens of
the Pelagian Block can be traced back at least as far as the Miocene”.
Faults with similar ortentation developed in the Hamada Basin south of
the JefTara Piain during uplift a1 the end of the Cretaceous'. In other
words, the picture is one of African trends which are traceable as far as the
Sicily Siraus. There is a direct connection between 1he origin of the
Pelagian Block trends and the Sirt Basin rift system. The directions are in
fact not different; both trend northwest/southeast,

88.  The Atlas sysiem trends northeast/southwest and is very different
i a pumber of respects, quite aside from the fact that the Atlas moun-
tains, structuraily, constitute a disiinetly different geological realm, as the
Libvan Memortal and Counter-Memorial observed ®. The Pelagian area
15 characterized by very deep faults {forsts and grabens} while the Atlas
system is characterized by fold axes {syuclines and anticlines). In gen-
eral, the Pelagian Black fault structure is the result of stresching: the Ailas
Mountain folds are the resuit of compressional forces. {In this connec-
tion, the importance of the North/South Axis that divides the Atlas region
from eastern Tunisia will be discussed in paragraphs 91 through 94
below.) Finally, the memorandum and tigures contained in Annex -7
point out how the figures used in the Tunisian Counter-Memorial to
attempt to show an affinity between the Atlas region and the Pelagian

*Gounarzl G0 Strncrure—Libye, { Abstracty tn 1be Second Symiposivm on the Geol-
ogy of Libya, Sep, 16-21, 1978, University of Al-Fateh. Tripeli, Libya, pp. 34 and 35,
{Copies of these pages are atlached as Annex £-29.)

? This poinl is mentioned in the study of Dr. Aoketell set forth in Aanex {24, Yol. 111, of the
Libvan Caunter-Memorial.

* BELLAICHE. G. and BLanpiib, C.: Apergu néotectonique, in BUROLLET. Pierre Félix, et
al.: Lo Mer Pélagienne, Géologie Mediteranéenne, Val. V1, no. 1. Paris, Editions de
I'Université de Provence, 1979, pp, 53 and 54. (Copies of these pages are attached as Annex
i-16.)

*GOUDARZL, op. cit., pp. 34 and 35, {Copies of these pages appear in Axeex 1-29.)
*See Libvan Memorial, para. 62 and Libyan Counter-Memorial, paras. 200 and 201
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Block—an affinity which is totally devoid of scientific validity—are tncom-
plete and misleading and do not meet normal standards of scientific
exposition.

G. Fallacy of East/West Transversals Claimed by Tunisia

89. An article recently prepared for publication by two scientists from
University College, London, familiar with the geology and geography of
Tunisia and Libya deals with one of the alleged east/west transversails
which were made so much of in the Tunisian Memoria! as establishing the
natural prolongation to the east from the Gabes-Cape Bon coastline of
Tunisia!. This article is set forth in Aanex F1-8. As indicated in the
article and a supplementary memorandum prepared by Libyan scientists,
also found in 4nnex #7-8, recent research in the chotts area of Tunisia has
entirely ¢exploded the theory that this is a2 zone of subsidence. In fact,
there is clear evidence that this area is rising and has already within the
past 35,000 years risen at leasi 40 metres even if it appcars topographically
as a low area *. The arbitrary and inaccurate thesis behind the east/west
transversal argument of Tunisia is clearly exposed as a result of the
research and findings of Dr. Vita-Finzi and Mr. G. Richards, the authors
of Annex 11-8, as the supplementary memorandem in that Aanex explains
in some detail.

H. The Tunisian Physiographic Argument and the “lonian Abyssal
Plain™

90. One of the foremost experts in the world in the field of oceanogra-
phy, Dr. K. O, Emery, formerly Chicf Scientist of the Woods Hole Ocean-
ographic Institute, Cape Cod, Massachusetts, has examined the
physiographic argument of Tunisia on the basis of which Tunisia has
advanced the notion of the direction of the natural prolongation eastward
toward i1he so-called “lonian Abyssal Plain™. In his brief study contained
in Annex 11-9, Dr. Emery points out that abyssal plains are depositional
and not structural features. Their existence depends upon the presence of
an adequate supply of sediment and access by turbidity currents over a
sufficiently long period to form the requisite sedimentary deposit. Taking
the abyssal plains in the Atlantic Ocean portrayed in Figures 2 and 3 of
this stedy, Dr. Emery observes that the abyssal plains there bear no
relation to the boundaries between coastal States. To quote from page 7
of his report;

*To which abyssal plain would one extend the boundary between
Canada and the United States? Between any adjacent north Euro-
pean countries? Between any adjacen! pair of the 1en countries in
the Gulf of Guinea? . .. [O]ne cannot expect 10 make a rational

!8ec Tunisian Counter-Memorial, paras. $.53 through 5.58 and 5.64.

? Theoughow the Funisian Memorial there is confusion between topographical highs and
lows and structurai highs and lows. ‘They are not the same. In the region of Gabes the
recent research referred to in 1his paragraph has shown the chorts area o be structuraily
“positive” sven though, topographicaily, the area is seen as 2 low,



O®

[43]) REPLY OF LIBYA 139

offshore extensicn of cxisting land boundaries on the basis of the
presence or absence of an abyssal plain or upon the direction to the
nearest abyssal plain from the coastal end of 2 land boundary between
adjacent countries.”

In the lonian Sea. Dr. Emery identified 34 abyssal plains, 11 of which were
related to the Pelagian Sea.  Five abyssal plains lie to the north of the Guif
of Sirt, In short. the Tunisian “practical method™ 1hat claims a scientific
basis for a line of delimitation in the direction of the so-called “lonian
Abyssal Plain™ has no basis in science or logic.

1. The North/South Axis

91. Finally. there is the important feature known as the “North /South
Axis™ dividing eastern Tumisia from the Atlas region, a feature that has
been emphasized in both the Libyan Memorial and Counter-Memorial,
It is ironic that this Axis was as much the result of Dr, Burollet's work as of
anyone's—the same Dr. Burollet whe is a principal scientific adviser to
Tunisia in this case. So it is difficult to undersiand the degree to which his
well-documented North/South Axis has now been downplayed in the
Tonisian Memorial and the Tunisian Counter-Memerial. For example,
1his feature does not appear at all in Figures 3.15 and 5.18 of the Tunisian
Memerial. It does appear in Map 6, Volume 111, of the Tunisian Memo-
riat and in Figure ES-6 of Annex I of the Tunisian Counter-Memorial, but
mainly in an attempt to demonstrate the alleged continuity of cast/west
structural units claimed to link Tuniséa to the offshore zone.  But the Axis
is # fundamental feature, to the west of which a different geologic domain
truly exisis. ln the caption 10 Figure XIV of Burollet’s classic study of
central Tunisia, 1here appeared the following:

“Zones avant subi des soulévements importants au cours de
I"histoire géolopique. La plus importanie de ces zones est I"Axe
Nord-Sud qui borde les basses-steppes et le Sahel”

92. The festure also appears very ¢learly on the structural (“tectofa-
cies™} maps of Figures 79 and 80 of that study’ and its importance was
made clear on page 276:

“Un axe NS .. . a représenté une ligne majeure de la paléogéo-
graphie depuis le jurassique: il s"agit certainement d'une cassure du
socle . . . Le caractére original de [a Tunisie orientale est dii 4 ce
quelle est isoléc de la rzone ailasique proprement dite par cet
axe... "

And in a bricef review of the geology of Tunisia, prepared by Burollet for
the guidebock of the Petroleum Exploration Society of Libya, he wrote:

* BugorLet, Pierre Félin: Contribuiion & ¥ Erude Stratigraphique de la Tunisie Centrale.
Tunis, Arn. Mines et Géol, No. 18,1856, { A copy of 1his figure is atlached in Annex £-34.)
* #bid, {Copics of these hgores are atttached in Annex {-34.}

Tibtd., p. 276, (A copy of this page is altached in Anmeex £-31.)
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"The North-South Axis is of great significance i 1he tectonic and
pulcogeographic history of Tunisia. 1t formed the eastern boundary
of the Atlas 1o zones . . 7"

83. The featurc remains prominent, although perhaps less empha-
sized, in a survey of 1he country’s geology prepared for UNESCGO 2 (The
accompanying text implies that Castany * was perhaps the first to recog-
nize the importance of the North/South Axis.} A wide-ranging essay on
global tectonics by Burollet and Byramjee * includes a structural map of
Tunisia which again emphasizes the North/Scuth Axis. The map is
repreduced in a [978 article devoted 1o the Petagian Block * and the Axis
is delined as & major Hneament bordering the Atlas of central Tunisia, The
{act that some Atlasic influences can be traced across this Axis into
castern Tunista and even imio the Pelagian Block in the region of the Gulf
of Hammame1 {as noled in Libyan Memorial, Annex I1, page 17%) —a
point which is made much of in the Tunisian Counter-Memorial to suggest
an inconsistent sciemific position of Libya—-does not alter the fact that the
Axis 1s a critical geological dividing point ™.

94. In fact, the North/South Axis is quite a different kind of geologic
feature from the Permian Hinge. 1t negales any claim of the prolongation
castward of the Aulas region into the Pelagian Block as alleged by Tunisia.
The difference between these two features is fundamental.  As shown in
paragraphs 82 and 83 above, the Permian Hinge runs parallet (o the
geological "grain” of the arca, parallel 1o the coast and parallel to the edge
of the African Plate, and simply marks the linc along which the same
geological formations are bent downwards. [tis a typical feature found as
the landmuass progresses scaward into the continental sheif. But the
North/South Axis cuts against the grain and marks a real division
between arcas of Atlasic trends and areas of African trends: the Axis was
being formed during times of deposition and affected 1he whole sedimen-
wary history of the area. In contrast, the Permian Hinge acts as a hinge of
connection between the landmass and the continental shelf seaward to the
north.

- BUROLLET, Pierre Félix: Generaf GGealogy of Tunisia. {in Guidebook 10 the Geolopy and
fistory of Tunisia. Tripoli, Petroleum Exploration Soviety of Libya, 1967, p. 57.) £ A copy
of this page i attached as Annex 7-32.)

* BUROLLET, Pierre Félix: Yectonics of Africa. 1971, Tigure 1. (A copy of this page is
attached as Annex I-33.%

fCastany, G Erude Géologique de £ Atlas Tunisien Oriental, Tunis, Ann. Mines et
{3¢ol.. No. 8. 1931, pp. S through 10. (Coptes of these pages are attached as Anmex f-34.}
' BUROLLET, Pierre Félix and ByRaMIEE. R. 5. Réflexinnr sur la Tectonigue Globale.
(Exemples Africains ot Mediterranéens.) (Notes ot Mém., No. 74, C.F.P., 1974, pp. 93
through 99.3  (Copies of these pages are attached as Annmex 1-35.)

*BuroLLET, Pierre Félix, MuGx10T, L. and SWEENEY. P The Gevlogy of the Pelagian
Biock! The Margins and Basins off Southern Tunisie and Tripotitania. {In The Ocean
Basins and Margins: The Western Mediterranean. Vol 4B. New York, Pleaum, 1978, p.
335} ¢ A copy of this figure is attached as Annex f-36.}

*See also Fig, 2 facing p. 30 showing this Atlas influence in Zones B and C of the African
domain.

" Sec #lso Annex H-6,p. 1.
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J. Conclusion

85. It is not intended in this Reply to attempt a comprehensive sum-
mary of the scientific case of Libya. This will be done at the oral hearings.
The foregoing scientific discussion has been restricted to analyzing the
major issues that divide the Parties rather than presenting a full statement
of the Libyan position. For example, an important element of the scien-
tific case of Libya establishing the natural prolongation northward from
the North African landmass relates 1o geography. This subject was quite
fully covered in the Libyan Counter-Memorial and the Annexes contained
in Volume [Il. Accordingly, it will be left for coverage at the cral hear-
ings. Suffice it to say at this junciure that geography takes for its particu-
lar configurations the results of geological processes and events which are
often relatively old and deep-seated. This fact alone confirms the funda-
mental significance of pgeological—as opposed to geomorphologi-
cal—factors in the composition of the areas in question. In short,
geography can’be viewed as the surface expression of underlying geologi-
¢al structures and formations.

96. Itisthe view of Libya that the scientific factors relevant to natural
prolongation, though they may involve complexities of science, can be
reduced to readily understandable propositions that are scientifically valid
and directly applicable to the casc before the Court.  Libya believes that
the scientific evidence clearly and unambiguously supports the case for the
natural prolongation northward of the North African landmass (including
of course both the Tunisian and Libyan coasts that face generally north-
ward) into the continental shelf,

97. In conclusion, a key point in the scientific case of Libya bears
repeating here. The geographical configuration of the coasts of Tunisia
and Libya cannot be adequately undersicod without knowledge of the
geological evolution of the area.  The length of coasl of special importance
to this case is the coastline comprising the northward-facing coasts of
Tunisia and Libya, for it is this length of coast of the African landmass
that is naturally prolonged and extended out, into, and under the sea. Itis
from this coast that delimitation must necessarily start, since the land
boundary is situated there. Geological and geographical considerations
therefore converge in requiring that the delimitation proceed in a north-
ward direction. The practical method for so doing is set forth in consider-
able detail in Part 1V of the Libyan Counter-Memorial. This practical
method resis on, and is confirmed by, the geoclogical and geographical
considerations set forth in the Libyan Memorial and Libyan Counter-
Memeorial, and in this Reply.
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PART 10

ISSUES RELATING TG THE PRINCIPLES AND RULES
OF INTERNATIONAL LAW AND THE PRACTICAL METHOD
FOR THEIR APPLICATION

98. There are substantial issues which still divide the Parties concern-
ing the apprepriate principles and rules which should be apphied for the
purpose of determining Lheir respective arcas of continental shelf. There
are also substantial issues which divide the Parties relating to the clarifica-
tion of the “practical method™ for the application of those principles and
ruies. Furthermore, there are numerous issues which arise as necessary
inferences from the resulis of the application of the respective principles
and rules as envisioned by the Parties and also as a result of what the
Parties have set forth as their respective “practical methods™—Libya one
practical method and Tunisia any one of four different propositions.

A. ‘“Line Drawing”

99.  One fundamental issue dividing the Parties relates to their inter-
pretation of 1the Special Agreement in conncction with the “drawing of
lines’”. Referring 10 the Libyan method of reflecting the prolongation
northward of 1he continental shelf from the North African landmass,
Tunisia states that “[t]he question here is whether the direction of the
natural prolongation of a country is geologically defined with sufficient
precision to be represenied by a single [ine®, and continues, saying that
“[t]his difficulty is not touched on at all by the Libyan Memorial, but one
may wonder whether the choice of a term as imprecise and flexible as
‘to reflect’ is not duc to a certain awareness of the existence of this diffi-
culty .. %"

[00. But what is the “difficulty™? For it cannot be said that Libya has
maintained that “the direction of the natural prolongation of a country is
geologically defined with sufficient precision to be represented by a single
tine™. In fact, Libya has suggested not a precise line but merely a line of
direction which reflects the natural prelongation of the continental shelf
ofl the north-facing Libyan and Tunisian landmasses’. To adopt this
method would not reguire or, indeed, permit the Court to adopl a specific
line. That task remains one for the Parties to agree on through their
gxperts.

! In this conazction, see Libpan Counter-Memorial, paras. 431 through 435 and Adrnex I-}
to this Reply.

* See Tunisian Counter-Memaoriaf, para. 8.04,

*ibid,. pars. 8.04. Para 8.02of the Tunisian Counter-Memcrial goes so far as 1o accuse ihe
Libyan Government of not acting “in conformity with the terms of the Special Agreement,
which nevertheless is an internationa) agreement binding upon it.™ This remark does not
even merit discussion, as the Libyan Government has 2ccepted no international obligation 1o
formuslate i1s case in accordance with the predispositions or prejudices of Tunisia,

* See, for example, the “Line of Direction” depicted un the Diagrams on pages 201 and 202 of
the Libyan Coumter-Memaoriaf.
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131, 1t 1s ironic, however, to note that the Tunistan “sheaf of lines”
{cxpounded so clearly in Chapter IX of its Memorial) must rest—at least
as to the firsf two “physiographic” lines—on the necessary assumption that
in some manner they have been arrived at as a result of following the
natural prolongation'. There can be no other basis for the “ling of crests™
or the “abyssal plain® lines as such. In fact, the Tunisitan Counter-
Memoeorial has gone so far as to assert that “in the area under delimitationa
direction of natural profongation pointing east-northeast at an angle of
approximately 63°" is revealed'. In other words, Tunisia has quite clearly
suggested that natural prolongation is geologically defined by a single line.
The Tunisian criticism, therefore, is not merely wrong: it is directed at the
wrong Party, as it could be applied with far more effect to the Tunisian
“physiographic™ lines than it can to any suggestion which was made by
Libya in its Memorial or Counter-Memorial.

102. In contrast, the Libyan “line of direction™ suggested in its
Counter-Memorizl is purposcfully not intended as a specific line since, as
Libya has made clear in Part IV, Chapter 1 of its Counter-Memorial®,
under the Special Agreement it will propetly fall to the Parties and their
experts®, by agreement, to refine @ general line of direction into the precise
line of delimitation”. [t is of course true that the Parties have asked the
Court to give them guidance by indicating the applicable principles and
rules of international law and (o clarify the practical method by which
they should be applied?; but this is hardly the same as suggesting that the
Court will determine the actual line.

103. There is also a related point. If one of the fundamental aspeets
of shelf delimitation is that it should be by agreentent, how can it conceiva-
biy advance the matter for such “agreentent” to be propounded in deiail
and in advance by one of the Parties, proposing separate, precise and clear
lines of delimitation? What room for negotiation is there herc—what
room for adjustment and consultation by the experis of the Parties?

'See Tunisian Memorial, paras. 9.03 and 9.05 through 9.14,

* 1bid., paras. 9.0 through 9.08 {and in particular para. 9.05}.

* 1bid., paras. 909 1hrough 9.11 {and in particular para. 9.i0}.

tSee Tunistan Counter-Memorial, para. 3.11.

*See Libyan Counter-Memoriaf, paras. 416 through 435,

* It is evident that the word “experis™ must be broadly read, to include not only cartogra-
phers., geographers and geologists but also the legal/diplomatie fpolitical represeatatives of
cach State in light of the tasks involved in 2 boundary delimitation of this kind.

T Again, by reference to Article 3 of the Special Agrecment, there would be no sense
whalsoever in the suggestion that there might be difficulties, or even a meaningful "task of
the two delegations to arrive at the line separating the two areas of the continental shelf™,
unless there were some substantive refincmens comemplated.

* 1t wiil be recalled that the Special Agreement requests the Court to clarify the praciicel
method, that Libya has suggesied one practical method, not 2 number of alternative “met-
hods™; and that the Libyan practical method reflects all the relevant circumstances.
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B. The Former Tunisian Position and the Selection of Areas and
Coasts

104, Divergence of views concerning the “practical method” is among
the most significant of all the issues that still divide the Parties. In this
regard, it is here appropriate io consider briefly the back-and-forth
between the Parties in their two pleadings concerning the guestion of
equidistance—or, more properly, the question of the applicability of
the Tunisian position that incorporated the ZV-45°/50-metre
isobath/equidistance line' which Tunisia had consistently advocated as
being its official position, but which was not abandoned until the filing of
its Memorial in May 1980, In light of Tunisia’s surprising shift from its
earlier position and as a consequence of simultaneous pleading, Libya was
therefore faced with a complex problem.

105. It was necessary for Libya 1o concentrate initiaily on an analysis
of the Farmer Tunisian Position and its rebuital in the Libyan Memorial,
and indeed a number of Libya’s Submissions reflected this approach?,
The Parties thereafter cxchanged Counter-Memorials. Following the
filing of the Tunisian Counter-Memorial, it became apparent to Libya that
the Parties were even further apart in their appreciation of this issue.
Surprisingly, Tunisia took the opportunity in its Counter-Memorial to
criticize Libya repeatedly for Libya's discussion of equidistance. At the
same time, Tunisia conveniently neglected to clarify why it had so sud-
denly and drastically modified such a fundamental component of its legat
position.

106. There is an additional issue relating to this matter. Although
Tunisia has now apparently abandoned the Former Tunisian Position in
favor of the even more extreme results which would be produced by
adoption of any of the new “sheaf of lines™ in Chapter IX of its Memorial,
it still finds it necessary to assert that—even if the Former Tunisian
Position is used—the result of its application would allocate a dispropor-
tionately large area of shelf 1o Libya®. This is clearly not true.

107. For example—having regard to the “area of concern” advanced
by Libya and described in detail in paragraphs 482 through 490 of the
Libyan Counter-Memorial—if the Former Tunisian Position is applied 10
that area, the results are almosl as startling as the effects of application of
the Tunisian “sheaf of lines™. The resuit is shown by Biagram { below:
* For ¢ase of reference, such a }ine is referred (o herein as the “Former Tunisizn Position™.
This line is described in the Libyan Memorial at paras. 51 and 124 through 127

* See Submissions 6. 8, and 10 of the Libyan Memoriat in particular.
}See Tunisian Counter-Memorial, para. 7.25.
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108. The conclusion is unavoidable that it is simply not true that
application of the Former Tunisian Position would bring about a result
equitable or fair to Libya. To the contrary: Tunisia would get the lion's
share, and would suddenly “acquire” areas of shelf which trespass and
encroach upon the natural prolongation of the Libyan landmass into and
under the sea.

10%9. 1t is in the course of the Tunisian discussion of this point that
another issue appears quite clearly as being one dividing the Parties. It
demonstrates thal, if “nice calculations of proportionality '” are at
issue—which Libya would in any event deny—then the conclusions
reached will tnevitably depend on the premises adopted. It is thus only
with the adoption of fallacious premises that Tunisia is able to conclude,
for example, that application of the Former Tunisian Pesition could con-
ccivably bring about a result equitable 10 Libya®. The most dramatic

' Anglo-French Arbitration (Cmnd. 7438}, p. 117, para, 250,

* See Tunisian Counter-Memoriai, paras. 7.25 and 7.26. 1t should aise be mentioned here
1hat in the course of this analysis Libva has been at a loss to know how 10 respond to the
plethora of caleulations fusrnished by Tunisia in Chapter VIl of its Counrer-Memuorial, As
Annex FI-10 to this Reply discusses in some detail, Tunisia has failed 10 indicate a carto-
graphic projection on the relevant figures, so that careful measurement of the surface areas
shown on the Tumisian maps cannot be undertaken. Morcover, some of the lines appearing
on the Tanisian maps have been inaccurately drewn.  An analysis of thess errors also appears
in Annex F1-70. (Incontrast, Libya took pains to have specially prepared maps produced for
the Court. See Annex 7, Vob_ I 1o the Libyan Counter-Memorial Tor a description of
cartographic projections and thetr characteristics appearing in the maps to the Libyan
Counter-Memorial. }
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visual demenstration of this technique is contained in Figures 7.05 and
7.06 to the Tunisian Counter-Memorial: figures so biased and unrealistic
that they scarcely require comment or refutation,

110. But this problem is only insolvable if the selection of coasts and
areas for examinatior of “proportionality” is intended as a source of
entitlement to shelf areas; i.e., as a kind of distribution of a just and
equitable share. Since it cannol be so, the problem is lessened, but never-
theless it can result in a distorted view of the subject-matier (if only in a
form of encroachment, as discussed in paragraphs 127 through 140
below)}. [t should here again be stressed that the “area of concern” was
not advanced (in paragraphs 482 through 490 of the Libyan Counter-
Memarial} for the purpose of “nice calculations of proportionality”, or
any other aspect of “measuring”™ areas of shelf; it was primarity produced
in acknowledgment of the element identified in paragraph 482 of the
Libyan Counter-Memorial, which was: *. . . onc element of the practical
method for the application of the principles and rules of international law
in this specific situation [being] . . . to avoid affecting the rights of States
not Parties 1o these proceedings'.”

{11, The consequences of sclecting the wrong areas and coasts are
clearly brought out, for example, by Tunisia’s misinterpretation of the
hypothetical area suggested {for illusirative purposes only) in the Libyan
Memorial at paragraph 147. The Tunisian Counter-Memoriaf takes issue
with the identification of this arca * this results in Tunisia’s suggestion of a
greatly exaggerated area of shelf, depicted in Figures 7.01, 7.03 and 7.04
of the Tunisian Counter-Memorial. Such an exaggerated area includes

' {[talics added.} As stated also in para. 483 of 1he Libyan Counter-Memaoriaf, once the
counection 35 made between Lampedusa and the North African shareline directiy ta its south,
“[t]o the cast of that ltnc there can be no credible pretension of Tunisia 1o arcas of
continental shell”.  And as ferther noted in para. 484, “[i]t thus appears to be reasonable
from any poimt of view, as no conceivably appropriate or equitable claim by Tunisia could or
should cut across the Libyaa coastline directly in {eont of Tripoli”

*See Funmisian Counter-Meniorial, pasas. 7.12 1. Tunisia justifies the extension of this
exaggerated area on ihe basis of a plain misreading ol para. 147 of the Libyan Memoriol.
The words: ™ . . . from any point on the Libyan coast of roughly cgual distance from the
terminal point of 1he land boundary between Tunisia and Libya™ did not ntend to identify 2
point which would be at an “equal distance™ from Ras Ajdir as that from Ras Ajdir to Ras
Kaboudiz, as depicted iR Fig. 7.01 of the Tunisian Counter-Memorial. For a line drawn
from Ras Ajdir 1o Ras Kaboudia would correspond to no known coast of Tunisia {see that
Figure}. The first sentence of para. 147 began with the words: " 1{, for example, an area were
to be hypotheticaily projecied from 1he fwo adjacent coases of Tunisia end Libya . (lalics
added.} What was therefore intended by Libya was that the point so sclected on the Libyan
coast be at the same distance {rom Ras Ajdir as would be the corresponding point on the
adjacent Tunisian coast which wonld constitute the westernmost limit of the appropriate
area: say in the vicinity of Gabes.  That is how the calculation of 62,000 sq. km., repudiated
by Tunisia in para. 7.14 of its Counter-Memoriol, was arrived at.  {As to the flatiened and
oddliy-shaped “arca” described in para. 7.27 of the Twnisian Counter-Memorial and illus.
irated in Figs. 7.05 and 7.06, almost no comeent is required: the result reached there is
¢learly as arbiteary and capricious as is the arez sclected for reaching it.)
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areas of shelf as 1o which Tunisia can have no conceivable claim. which are
attributed to Libya lor purposes of “nice calculations™, and which result in
the extension of the area some 80 kilometres to the east of Tripeli, 134
kilometres to the east of Lampedusa, and but 10 kilometres to the west of
Mala.

112, Tumisiz’s misinterpretation of the area hypothesized in the Lib-
van Memorial reflecis another issue, which is an underlying and funda-
mental dilemma: that of establishing the “line of general direction”™ of a
coast, the configuration of which is not simple |, as well as that of obtaining
a true vafue for its length. The same dilemma would be faced by any
State with a coast which wurns through a right angle, for to establish a
single “line of general direction” in that instance is an impossibility, Such
a line, for example, could under no circumstances be line AB (shown on

1L, 67 Figure 7.01 to the Tunisian Counter-Memorizl} from Ras Ajdir to Ras
Kaboudia. This is a line which has no similarity whatsoever 1o any line of
direction of the Tunistan coast. It is, at some points, more than 110
kilometres distant from the very coastline of the Gulf of Gabes which it
might purport to represent.

113. What then is the appropriate treatment? [L may be that the
answer is to adopt two lines, reflecting the two sides of the right angle: in
the present case this might produce onc line from Ras Kaboudia to Gabes,
and another from Gabes to Ras Ajdir. This would certainly give two lines
of general direction, reasonably faithful to the two different coasts, yet it
must not be assumed that a true coastal length would be 1he sum of the two
lengths.  For, as was explained in detail in the Libyan Counter-Memo-
rial 2, with a right-angled coast the two lenglhs of coast necessarily abut
on, or face, the same shelf area. Therefore, they cannot be (reated as two
different coasts giving a combined length; that would be valid only 17 they
faced different sheff areas. Since they do not, it totally distorts the true
relationship to “count” them both: it is tantamount to counting the same
coast twice over.

114, What is then the solution for Tunisia if it wishes 1o pursue an
cxamination refating to “proportionality”? Not being able 10 count both
" coasts, Tunisia is, in effect, put to its option! it may setect one but not both.
In terms of distance it matters little, for the two lengths are about the
same, Interms of principle, the correct length would seem to be that from
Ras Ajdir to Gabes, for, certainly on the scientilic evidence, it is that coast
which finds its naturatl prolongation in the shelf. It was on that basis that
the Libyan Memorial suggested that “an area ... be hypotheticaily pro-
jected from the rwo adjacent coasts of Tunisia and Libya ™.

' Although Tunisia now appears o agree thal ils coast is not simple (see, for example, para.
3.14 of 1he Tunisian Memerial), this was not always the case, since Tunisia itself character-
ized the configuration of its cousl as “simple” in its Memoraadum of 18 May 1976 {see
Likyan Counter-fMemarial paras. 4 and 5}.

*See Libvan Counmter-Memorial, paras. 336, 3137, 460 and 526.

! Sec Libyan Memorial, para. 147, (lialics added.}
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[15. A correct application of this hypoihesis would have resulted in
the easiernmost limit of the illustrative area intersecting the Libyan coast
more or less at the longitude of Ras Tajura and not—as Tunisia would
have it—half-way from Tripoki 1o Misratah. Nevertheless, for these pur-
poses even this corrected area is inferior to the “area of concern™ illus-
trated in Diagram I above, if only because it raiscs scrious questions of
encroachment upon areas of shelf as to which Tunisia can have no legiti-
mate pretension and which arc subject to delimitation between Libya and
States other than Tunisia .

C. The Exclusion by Tunisia of Areas of Shelf

116, Itis therefore clear that, in the analysis of the coasts selected and
the arcas indicated, the conclusions reached most frequently depend upon
the assumpiions or premises adopted. In addition, however. it has become
equally apparent that Tunisia has used its calculations to introduce a truly
remarkable application of the concept of “proportionality” to the case.
For example: it is asserted in paragraph 7.22 of the Tunisian Counter-
Memorial that, for purposes of examining the proporticnality of a sheif
delimitation, only areas beyond the outer limit of both States’ respective
territorial seas are to be taken into account.

117. The Tunisian position, as stated in paragraphs 7.22 through 7.24
of its Counter-Memorial, has apparently been based upon a misreading of
Article 76(1) of the DCIT.  In addition, it erraneously seeks support in
the North Sea Continental Shelf Cases™ Tunisia quotes the operative
language that the delimitation must be effected “in such a way as to leave
as much as possible to each Party all those parts of the continental shelf
that constitute a natural prolongation of its land territory into and under
the sea . . . *” and, referring to the words “those parts of the continental
shelf”, states in paragraph 7.23 thal the Court was referring “to the
continental shelf as a legal concept” and that “{a]ny other interpretation
would imply that the Court was also pronouncing upon the delimitation of
the territorial sea and even, possibly, of the internal waters—which would
manifcstly have been outside its jurisdiction in the North Sea Continental
Shelf cases™. This observation is allcged by Tunisia to be “sufficient in

- itself to dispose of the point *.”

LI, 67. 70-75

118. However, the Tunisian emphasis on the language of the Court is
clearly misplaced. The language cited only indicates that shelf delimita-
tion should result in leaving {as much as possible} to each Party those
parts of the continental shelf which are in fact its natural prolongation.

' Yet even with such an expanded area (although hardly as extceme as the arez depicted in
Figs. 7.01 and 7.03 through 7.06 of the Tuaisian Counter-Memorial} it is easy to FeCOgmze
Lhat application of the Former Tunisian Position to that area would bring about only a
slightly less uafair and inequitable result thap application of the “sheaf of lines™ wauld
produce (giving—as indicated in paragraph 147 of the Libyan Mentorial—approximaisly 70
per cent, of the shelf area to Tunisia and 30 per ceat. to Libya).

* North Sea Continemal Shelf, Judgment, i.C.J. Reports 1969, p. 3.

*ibid., p. 53, para. 101 [dispositif}.

' Tunisian Counter-Memorial, para. 7.24.
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This does not mean that, if the Court were to take fnto consideration areas
of shelf subjacent to the territorial seas in order to see whether the overall
resull would be “equitable™. it would be indicating a delimitation of areas
other than “those parts of the continental shelf ™ as to which it was invited
to address itself *. It would not be effecting a delimitation of the territo-
rial sea,

[19. The result would only be that the Court, in evaluating the effect
of a proposed sheif delimitation, should and could consider all areas of
shelf, whether under the waters of the high seas. the waters of exclusive
fishing zones, the waters of the territorial seas, or even any internal waters
lying beyond the actual coast. So long as the Court makes clear that its
decision would not affect territorial sea delimitation as such, the most
appropriate manner in which a delimitation could be tested as being in
accordance with equitable principles would be for all relevant areas of
shelf—whether or not under the waters of territorial sea—to be considered
in the overail evaluarion of fairness. equitableness, and proportionality.

120, This is particularly important in cases such as the present one,
where there has been no agrecment on the territorial sea boundary %, where
there is total disagreement about the validity and appropriateness of base-
lines claimed by one Party for the purpose of measuring its territorial sea;
where such baselines have been unilaterally asserted without justificatien
in law ¥ and where the Partics have not vested the Court with jurisdiction
to determine the issue of the territorial sea as such. Insuch a case, thereis
only one appropriate treatment which can be given to areas of shelf which
lie under such wnilaterally-asscried “internal waters” or within such uni-
taterally-measured areas of “territorial sea”™, cansistent with the overriding
rule that shelf delimitation must be in accordance with equitable princi-
ples. Thus Libya in its Submission 1§ to its Counter-Memoria) specified
that “[f]or the purpose of achieving an equitabie delimitation, the whole
of the sea-bed and subsoil beyond the low-water mark along the coast of
each Party is 10 be taken inio accouni *”.

121.  As Tunisia itseli has acknowledged *, the Special Agreement has
not requested the Court to rule on the territorial sca claims of each Party.
And yet Tunisia would have the Court accept Tunisia’s own unjlateral

"It is, of course, quite clear that delimitation does not entail & “division™—a “sharing
out™ of shelf areas. INor is "proportionality” to be used as a source of entittement 1o sheif
areas, but rather as a negative test to evaluate whether the result is not substantialiy
inequitable.

? The statement that there Ras been no agreement with regard to the territorial sea boundary
does not mean that Libya does ot assert and maintain its well-founded position based upon
the 1955 Petroteum | .aw and Repulation, and Map No. | thereunder, and consistent with the
DCIT and Article 12 of the 1958 Convention on the Territorial Sea and the Contiguous Zone,
{See, in this respect, para. 14 above.)

*In this regard, see also para. 30 and fn. 3 to p. 14 above, particularly in light of Article 4
{6} of the 1958 Cenvertion on the Territorial Sea and the Contiguous Zone, which provides
that: “The coastal State must clearly indicate straight baselines on charts, 1o which due
publicity must be given.”

* halics added.

* See Funisian Counter-Memorial, paras. 1.07, 7.23 and 7.24.
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claims at face value for purposes of exciuding vast areas of the continental
shelf from any consideration in the delimitation. [t is 2 logical error. To
exclude areas of shelf {rom consideration as to equitableness or as to propor-
tionality {as internal waters or territorial sea) by reason of the claimed
baselines of one Party is necessarily to give effect 1o those baselines and
sanction their legitimacy. Thus it was that Submission No. 15 to the
Libyan Counter-Memorial stated:
“The baselines promulgated by Tunisia in 1973 are not opposable 1o
Libya for the purposes of the delimitation and the results of giving
effecs 10 themt would in any event be inappropriate and inequitable '.”
Yet what would happen if Tunrisia’s contention concerning the exclusion of
large areas of shelf, by reason of its 1973 basclines and the territorial sea
limits and internal waters purportedly claimed thereby, were to be permit-
ted by the Court to prevail? It is an inescapable truth that the Court would
be giving effect 1o those baselines, and it would follow in turn that the
baselines will have been pro ranto sanctioned in international law.

122. To the contrary, however, the Court would not pass upon, or give
effect to, 1the baselines if it merely ignores them and considers that 1he entire
area of shelf lving off the coasts of the Partics is to be taken into account for
purposes of testing the equitableness of a shelf delimitation. It will not be
accepting or rejecting the baselines, or establishing or fixing the territorial
scas of the Parties: matters which the Parties agree are not within the
jurisdiction of the Court.

123, Moreover, the language of the DCIT does not require a different
interpretation . Article 76 of the DCIT is principally concerned with the
outer Hmits of acrual shelf. it is so worded. It could not be interpreted as
requiring that the actual shelf (as distinguished from its legal régime) conly
starts al the edge of the territorial sea.  {How could it have that meaning,
consistent with the language of Articte 76(3), defining the overall “conti-
nental margin™ as comprising “the submerged prolongation of the landmass
of the coastal State™?) The landmass of the coastal State is prolonged
from the fand through the sub-soil lying seaward of the low-water mark all
the way oul 1o where the territorial sea might end, and then—albeit now in
its juridical quality as “continental shelf"—throughout the remainder of the
shelf, thence to the slope and the rise.  There is no break in this prolonga-
tion. It is continuous from the land outwards and it is impossible to
postulate a “vacuum™ as the prolongation passes under the territorial sea.
This is indeed consonani with the description of the basic institution of the
continental shelf given by the Court in paragraph 43 of its 1969 Judgment,
where it referred 10 . . . the principle . . . of the nawural prolongation or
continuation of the land territory or domain or land sovereignty of the
coastal Siate, into and under the high seas, via the bed of its territorial sea
which is under the full sovereignty of that State®”

124, Anicle 76, like Article 1 of the 19358 Geneva Convention, is a
“definitions™ article. lts purpose is to define the area over which the conti-
nental shelf régime applies, as distinct from the territorial sea régime, and
there is no doubt that, for jurisdictional purposes, the two régimes are

* ltalics added,

T See references to the DCFT set Torth in puras. 401 through 410 of the Libyan Counter-
Memorial.

YECH Reports 1969, p. 31, para. 43, {Lalics added.}
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different. Yet it cannot be supposed that, in adopting this definition, it was
intended to sever the sea-bed underiying the 1erritorial sea from the sea-bed
beyond it.  To do so would be contrary to the fundamental concept of the
shelf as the natural prolongation of the land territory. Those words pre-
suppose a continuity and it would be cxtraordinary if the sea-bed beneath
the territorial sea were 10 be disregarded for all purposes.

125, Indeed, for purposes of ascertaining whether a particular delimita-
tion would be equitable, it would be absurd to ignore potentially very large
areas of that natural prolongation. [t is only by counting such areas, for
purposes of comparison and in order 1o test the equity of the result, that the
difficuities of different widths of claimed territorial waters, disputes aver
baselines and disputed claims to historic waters or bays and so forth could
be overcome. For example: in a situation of two opposite States in close
proximity to cach ather, one with a straight coast and the other an archipe-
lagic State, the ignoring of all areas except for those lying beyond the
territorial sea (or internal waters) would producce a highly inequitable
result.  The Tunisian thesis virtwally invites a coastal State to pre-empt
unilaterally the entire area of shelf lying off its shores—no matter what
might be the circumstances relating to epposite or adjacent States and no
matter what the position is concerning their natural prolongation. And in
addition the Tunisian position fies directly in the face of one of the most
fundamental of equitable principles, that rights cannot be unilaterally
determined; this is particularly iromc in an instance where deliberate
recourse is being had to the Court so as to avoid unilateral determination.

126. Nor could the Court of Arbitration in Lhe 1977 Anglo-French
Arbitration have entertained any notion that the concept of proportionality
should be considered only as 1o areas of continental shelf lying outside a
State’s territorial sea. It will be recalied that the partics to that case, the
United Kingdom and France, had fixed their territorial seas at 3 and 12
miles, respectively. Had the Court of Arbitration adopted the Tunisian
theory of territorial sea in relation Lo equitable delimitation angd proportion-
ality, it would have been expected lhat the delimitation line would have
fallen to the United Kingdom’s side of 2 median {or even modified equidis-
tance} hine. This would have taken account of the more expansive French
territorial sez and would thus have accorded 10 France a greater portion of
the shelf. As is well known, this was not the case ',

' Numeroys examples of State praciice alse confirm that such a restrictive concept has not
been accorded significance in agreements delimiting the continemal shell.  For example,
defimitation agreements beiween [taly and Yugostavia (Linnits in the Seas, No. 9. 20 Feb.
1973}, tie United Kingdom and Norway {Limdts i the Sess, No. 10, 14 June 1974},
Colombia and Ecuador { Limies in the Seas, No 49, | Apr. 1976) and Poiand and the Soviet
Union { Liraty in the Seas, No. 35, 19 Qct. 1973} ali involved agreements between Siates
with different'territorial sea ¢laims.  (Copies of these decuments have been deposited with
the Regisirar in accordance with Art. 50, para. 2 of the Rules of Court.) In cach instance,
the existence of differing territorial sea clzims appears to have had no eflect on the resulting
delimitations which, in some instances, were based on sirict or modified equidisiance and, in
others, on the extension of the jand boundary sloag a line of latitude.  1n contrast 1o the
Tunisian theory of proportionality, no State under 1hese agreements received proportionately
greater arcas of shelf simply because it had claimed a morc extensive 1erritorial sea.
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D. Encroachment

§27.  Yct another equitable principle. which must be applied as one of
the equitable principles 10 which the Couri is to have regard in these
preceedings, is that the ultimate delimitation should not grant one State
rights which will clearly and obviously encroach upon the natural prolon-
gation of the other.  As will be demonstrated below, the applicalion of this
cquitable principle confirms the appropriateness of the practical method of
Libyu.

128. The importance of the prohibition against encroachment can
kardly be overemphasised. In the dispositif of the Court's 1969 Judg-
ment the prohibition { “without encroachment on the natural prolongation
of the other™) followed directly upon the Court’s formulation of the princi-
ple of natural prolongation'. [ndeed, the prohibition may be viewed as
part of the definition of “natural prolongation™. For whenever there is an
encroachment upon the shelf of another State, at that point the shelf
ceases prima facie 10 be the natural prolongation of a claimant State.

129. The Court referred expressty to “the appurtenance of the shelf to
the countries in front of whose coastline it ties ™. Thus it is essential to
bar clatms which involve a trespass into shelf arcas that are “in front of”
the natural prolongation of another's coast. As stated in paragraph 326 of
the Libyan Counter-Mcmorial, the issue of “encroachment™ is {herefore
l[undamental to the application of the principle of natural prolongation.

130. The rationale for the prohibition against encroachment is self-
evident. I Ties in the fact that coastal States will not tolerate 2 sea-bed
area immediately in front of their coasts being used by a foreign power.
Considerations of security and of practicality, in the sense of the need to
have direct and casy liaison between the onshore and offshore activities
which are cssential to sca-bed exploration and exploitation, make it imper-
ative that u State should have jurisdiction over activities directly in front of
1ts coast. [t was for this very reason that, at Geneva in 1958, the proposal
by the Federal Republic of Germany to promote “lc laissez-faire” beyond
the limits of the territorial sea * was totally unaceeptable to the Confer-
ence.  And it was for this same reason that the coastal State’s rights were
regarded as attaching to the State ipso facio and ab initio, and not made
dependent upon physical occupation or even proclamation.

131, If, as Libya submits, the prohibition against encroachment occu-
pies so fundamental a role in the applicalion of the principle of natural
prolongation, certain consequcnces follow.  Firsi, equidistance as a
method of delimitation may be inappropriate, because an accident of
coastal geography may cause an equidistance line to trespass into shelf
arcas which fie in front of another State’s coast: a promontory or offshore

"1LC.J Reporss 1969, p. 83, para. 101{C}{]) [dispositif].

*lbid., p. 51, pars. 95, {Htalics added.)

* United Nutions. Official Records of the United Nations Conference on the Low of the Sea,
Vol. ¥1, UN. Doc. AJCONFI3/C4/L.1, pp. 125 and 126. {Copics of these pages are
attached as Arnex 1-37.}
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island, or a concave coasl, could have this eflecl.  {The Court has already
recognized this as one of 1he reasons for denying to cquidistance the status
of an obligatory rule .} Second, the same must be true of any other
method of delimitation. There is no special quality attaching to equidis-
lance such that it alone, as a method, is subject te the prohibition against
encroachment. Hence the prohibition appiies with equal force to any of
the Tunisian methods.

132. So also does the prohibition against encroachment apply to the
areas considered by Tunisia for evaluation in its Counter-Memorial
{whether or not in alleged rebuttal to the Libyan Memorial). And yet it
is iromic to note that Tunisia appears to respect this principle of non-
encroachment only when it desires 10 support its own arguments, and not
as a principle of general application. For example, in its discussion of why
{in Tunisia's view) areas of shelf ¢laimed by Tunisia as subjacent to its
territorial sea should be excluded from consideration in evaluating the
proportionality of any propased delimitation, the Tunisian Counter-
Memorial makes precisely the same point—albeit for the opposite reason
and with a completely erroneous result. As stated in its paragraph 7.24:
... mere logic commands the same conclusion: how could the equitable
character of a delimitation of the continental shelf be determined by
reference to the degree of proportionality between areas which are not the
subject of that delimiitation™" In the same section, the Libyan Memo-
rial is even attacked as “resorting to such biatant artifices” as supgesting
that “areas which are not the subject of that delimitation” {in Tunisia’s
view, areas unilaterally asserted by it to be its territorial sea and internal
waters) be taken into account. But is not the real “blatant artifice”
Tunisia's adoption of areas and lines which clearly encroach upon areas of
sheif as to which Tunisia can assert no credible pretension, and which fall
for delimitation between States other than Tunista? Even more “biatant”
are Tunisia’s eatraordinary baselines which—announced unilaterally in
1973—purport to “appropriate” to Tunisia expansive areas of shelf which
would otherwise have been subject to consideration as part of a larger
delimitation but which would now be in a form of unilateral quarantine.

133. In addition, it should be noted that Tunisia seeks—by a subtle
twist of argument—te disavow any encroachment on [taly because, alleg-
edly by reason of the bilateral, ltalo-Tunisian Agreement of 1971, Italy
and Tunisia have already settled matters between them ®. [t is obvious,
however, that this fails to recognize that the question of the 197 ltaleo-
Tunisian Agreement is res inter afios acta as to Libya. No matter what
inference may be drawn to the contrary by Tunisia, there is an incvitable
conflict with an encroachment upon the respective rights of Libya and
' Happily. both Parties have rejected the application of equidistance to this case.

* Bee Funisian Counter-Memorial, para, 7.24. {[ialics added.}
¥ fhid., para. 2.17. {Iralics added.}
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ltaly when the application of the priaciples and rules and the resolting
delimitation line is to be carricd at all further castward than the approxi-
mate line of longitude of Lampedusa *

134. To begin with: what could be a more dramatic example of
encroachment than the areas—Ilet alone the “sheaf of lines”"—selected by
Tunisia and reproduced in its Counter-Memorial #?  For, considering
Figures 7.01 to 7.03 to the Tunisian Counter-Memorial, it immediately
becomes apparent that the area under measurement docs include large
expanses of shelf which are not relevant to the present delimitation
between Tunisia and Libya. They are, on the contrary, expanses which
would fall 1o be delimited between Libya and States other than Tunisia.
It therefore follows that to include such expanses of shelf within any
calculations comparing Tunisian and Libyan shelves is totatly inadmissi-
ble and distorts the comparison, just as it is inadmissible and distortive for
Tunisia to seck Lo excfude far more appropriate areas of shelf from consid-
eralion by virtue of its exaggerated and unfounded 1973 baselines and the
reasoning related thereto.

135, Judged by reference to the prohibition agaiast encroachment,
¢ach and every onc of the Tunisian “methods™ also contravenes the Libyan
titie 10 the shelf in front of i1s own coastline. Whether one refers to the
“ligne des crétes”, or the line proceeding to the “lonian abyssal plain®, or
the line produced by cither the first or the second geometric method, they
all have onc common quality: encroachment on the shelf lying in front of
the Libyan coast.  The extent of the encroachmeni is quite striking. The
Tunisian lines cross in front of Tripoli. the Libyan capital city, which is
approximately 82 nautical miles east of Ras Ajdir; they do so only 51
nautica) miles or 5o offshore®. The Tunisian methods cannot, therefore,
be methods which are appropriate, or equitable, or consistent with the
principle of natural prolongation.

136. The prohibition against encroachment is, however, not absolute.
Indeed, 1he Court recognized this by enjoining encroachment not in abso-
lute terms, but only “so far as possible™. In fact it could not be otherwise
except on a perfectly straight coastline. The preferable method is that
which avoids encroachment as far as possible, and the Libyan method does
avoid such encroachment. Although the northerly direction suggested in
the Libyan Counter-Memorial * produces a line of direction which will be
“in front of” the Tunisian “east-facing”™ coast, it is nevertheless approxi-
mately 75 nautical miles to the cast of the Tunistan coast in the Gulf of
Gabes a1 its maximum distance of separation. In addition, above Ras

' See Libyan Counter-Memoriel, paras, 482 through 487, [t is interesting to note, however,
that other States in the arca have also disputed the opposability of the Dalo-Tunisian
delimitation tothesn.  See, Verbatim Record, Reguest by Malia for Permiission to Intervene,
19 Mar. 1981, (CR 8172, pp. 20 and 21).

# 8ge para. 107 above.

* Incontrast, the Tunisian lincs do 0ot even remotely come ¢lose to the Tunisian citics of Sfax
or, indzed, Tunis,

t See Lidbyan Counter-Montorial, para. 497 through 3G5.
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Yonga, where the Sahel promontory begins to “veer” northeast, the Lib-
yan method would take account of that by causing any line of delimitation
also to veer to the northeast,

137. This may readily be seen in graphic terms by observing the
Diagram which appears at page 201 of the Libyan Counter-Memorial.
This showed the northward line of direction approximately produced by
the application of the practical method espoused by Libya, together with
its subsequent veer to the northeast at and northward of roughly the
latitude of Ras Yonga, thereby avoiding encroachment. This diagram is
reproduced as Diagram 2 below:
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138, Instark contrast is the Tunisian “sheaf of lines”, representing the
precise application of the so-called “practical methods” advanced by Tuni-
sia in Chapter IX of its Memorial and illustrated in Figure 9.14 thereto,
These are reproduced below in diagrammatic form (substantially as they
were in the Diagram appearing on page 196 of the Libyan Counter-
Memorial) in Diagram 3
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139, And, indeed, it may also be observed that the line representing
the Former Tunisian Position (discussed in paragraphs 104 through 109
above) would encroach almost as severely and inequitably on areas of
Libyan sheif as does the Tunisian “sheaf of lines”. This may readily be
seen by noting that linc on Diaggram | appearing at page 32 above.

140. Thus, unlike the Tunisian methods, which involve encroachment
upon Libya's coast with no concomitant encroachment at Tunisia’s
expense, the Libyan practical method avoids encroachment!. Such a
method must be superior 1o the proposed Tunisian methods, which resuit
in substantial and extremely proximale lateral encroachment across the
cntire Libyan coast in the “area of concern™ while lcaving the Tunisian
coast in the “area of concern” totally unimpeded. This encroachment is
extremely proximate when the lines indicated by the proposed Tunisian
“methods” are seen to depart from Ras Ajdir and cut acress Libyan
territorial waters northeast of that point®. The encroachment is extreme
and substantial to the extent that such lines cut across the Libyan coastline
due north of Tripoli at a mere distance of some 51 nautical miles from its
very waterfront >, And, when it is observed that such lines continue east

*In fact, the Libyun practical methed avoids encroachment on cven the irrelevant aspects
Tunisia has introduced. For example, the Gulf of Gabes. the Kerkennah Islands, and the 50-
metre isobath are all aveided by the Libyan practical method.

*See Libyan Counter-Memorial, paras. 424, 479 and 480.

¥ ibid., para. 530,
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of Tripoli, east of Ras Tajura. and even cast of Al Khums', and com-
pletely block off and amputate areas of continental shelf as to which Libya
{and States other than Tunisia} is directly concerned and as to which
Tunisia can not be concerned at all ? the inappropriateness of the Tunisian
“sheaf of lines™ becomes unguestionable. In front of these lengths of coast
any ¢xiension by Tunisia of its claimed “sheaf of lines” 1s wholly unjusti-
fied from any point of view. In addition, such a result cannot comport
with equitable principles which, as the Court noted in paragraph 91 of the
North Sea Continental Shelf Cases®, require equality of treatment in
situations involving coasts which have been given broadly equali treatment
Im nature.

' As noted in para, (35 above, Tripoli lics some 82 nautical miies ¢ast of Ras Ajdir and Ras
Tajura and Al Khums e roughiy 93 and 140 mautical miles east of Ras Ajdir, respectively.
*See Diagram 3 above and also bgure 9.14 of the Tunisian Memorial {reproduced again at
p. 192 of the Libyan Caunter-Memarial} as well us the discussions and diagrams genceally at
paras. 479 through 490, of the Libyan Counter-Memorial,

V1.C.F Reporrs I969, pp. 49 and 50.
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Libya confirms and maintains the Submissions ' made in its Memorial
and Counter-Memorial, as follows:

SUBMISSIONS

In view of the facts set forth in Part I of the Liovan Memorial and Parts
1 and 11 of the Libyan Counter-Memorial, the statement of the law con-
tained in Part I1 of the Libyan Memorial and Parts Il and IV of the
Libyan Counter-Memorial, and the arguments applying the law 10 the
facts as stated in Part I1I of the Libyan Memorial and Part IV of the
Libyan Counter-Memorial; and

fn view of the observations concerning the facts as stated in the Tunisian
Memorial and Counter-Memorial and statement of law as therein con-
tained, and the addittonal facts and statements of law comained in this
Reply;

Considering that the Special Agreement between the Parties requests
the Court 1o render its judgment as to whai principles and rules of interna-
tional law may be applied for the delimitation of the area of the continen-
tal shelf appertaining 10 the Socialist People’s Libyan Arab Jamahiriya
and 1o the area of the continental shelf appertaining to the Republic of
Tunisia, and requests the Court to take its decision according te equitable
principles, and the relevant circumstances which characterise the area, as
well as the new accepted trends in the Third Conference on the Law of the
Sea,

May it please the Court, rejecting all contrary claims and Submissions
set forth in the Tunisian Memorial and Counter-Memorial:

Te adjudge and declare as follows:

1. The concept of the contincntal shelf as the natural prolonga-
tion of the land territory into and under the sea is fundamental to the
juridical concept of the continental shelf, and a State is entitled ipso
facto and ab initio to the continental shelf which is the natural
profongation of its land territory into and under the sea.

2. The natural prolongation of the land territory of a State into
and under the sea which establishes its ipso jure title to the appurte-
nant continental shelf is determined by the whole physical structure
of the landmass as indicated primarily by geology.

3. Submarine ridges on the sea-bed, even if and where ascer-
tained, which do not disrupt the essential unity of the contingntal
shelf provide no scientific basis for a legal principle of delimitation.

4. The “fishing rights” claimed by Tunisia as “historic righis”,
even if and where ascertained, are in any gvem irrelevant to shelf
delimitation in the present case.

! The numbered Submissions are as they appear in the Libyan Counter-Memoriai.
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5. The direction of natural prolongation is determined by the
general geological and geographical relationship of the continental
shelf to the continental landmass, and not by the incidental or acci-
dental direction of any particular part of the coast.

6. Inthe present case the continental shelf off the coast of North
Africa is a prolongation to the north of the continental lardmass, and
therefore the appropriate method of delimitation of the areas of
continental shelf appertaining to each Party in this specific situation
is to reflect the direction of this prolongation northward of the termi-
nal point of the land boundary.

7. The praciical method for the application of the principles and
rules of international law in this specific situation is therefore to
continage the reflection of the direction of the natural northward
profongation from the cuter limit of the territorial sea, al least as far
as the paraile] where there occurs a significant change in the general
direction of the Tunisian coast which might reasonably be required to
be taken inte account in order 10 achieve a delimitation respecting the
relevant circumstances in accordance with equitable principles, with-
out affecting the rights of States not Parties to these proceedings.

8. Any delimitation should leave as much as possible to each
Party ali those parts of the continental shelf that constitute its natural
prolongation.

9. A delimitation which gives effect to r1he principle of natural
prolongation is one which respects the inherent ipso jure rights of
cach Siate, and the assertion of such rights is therefore in accordance
with equitable principtes. A principle or method of delimitation
which distegards the ipso jure title of a coastal State to the continen-
1al shelf constituting the natural prolongation of its land territory is,
ipso facto, illegal and necessarily inequitable.

10.  Whether the application of a particular method of delimita-
ticn is in accordance with equitable principles is to be tested by its
results.

i1. For the purpose of achieving an equitable delimitation, the
wholc of the sea-bed and subsoil beyond the low-water mark along the
coast of each Party is to be taken into account.

12. While the concept of propertionality is not applicable to the
geological and juridical appurtenance of continental shelf which con-
fers ipse jure entitlement on a State, it may properly be used as a
criterion to evaluate the effect of geographical features on a delimita-
tion in marginal areas.

13. Application of the equidistance method is not obligatory on
the Parties cither by treaty or as a rule of customary international
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taw. The cquidistance method is in itsell nmeither a “rule™ nor a
“principle” and is not necessarily “equitable” since its application in
particular circumstances may lead 1o inequitable resuits,

4. Inthe present case, given the particular geographical configu-
ration, the cquidistance method would result in a delimitation of the
continental shelf which would be inequitable, inappropriate, and not
in conformity with international {aw,

15. The baselines promulgated by Tunisia in 1973 are nol opposa-
ble to Libya for the purposes of the delimitation and the resuits of
giving effect to them would in any event be inappropriate and
inequitable.

(Signed)

KaMeL H. EL MAGHUR
Agent of the Socialist People's
Libyan Arab Jamabhiriya.
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DOCUMENTARY ANNEXES TO THE REPLY

Annex I-1
A

DOCUMENT IN ENGLISH FROM THE OFFICIAL GAZETTE OF THE
Uniten Kincobom oF Lisvd, NO. 4, 19 June 1955

[Dacunent in Arabic not reproduced)

B

DOCUMENT IN ENGLISH FROM THE OFFICIAL GAZETTE OF IHE
UNiTED KincDod OF Ligva. No. 7, [4 AUGUST [958

[Paciument in Arabic not reproduced]
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A

EAW Ve 23 OF 1933
THE PETROLEUM LAW [855

Fhe Roneso aand the fowve of Ropresentatives have pased the foliowing Law,
witich, ’
Wi, IPRIS THE FIRST. King of the Hnited Kiazdrar of Eibva, hove san-

ctioned and do hereby promulgete:

ARTICLE 1.
Petrateam Property of State
1) All petrelenny in Libva in its wrpgral aate in steata is the propeity of the
Libyan State,
(2% No gerson shall explore or prospect for. mine or preduce petroieuin i

anv part of Libva, unless ambwsiced by a permit or concession issuwed under ibis
law, -

ARTICLE 2.

Faabdtshment of Petrolewm Commission

(1% There is hereby estublished a publie anfonomous juridical Petroleum Com
IITLSSICHT, l‘m\'in; i separale “l:l(lget aunexed 1o the nn(lget of 1he nppmpriate Min-
istr}', which shail comist of o {hatrtnan and at least three other mesubers to be
appointad and removed from affice by Uecren on the submission of the Prime Min-
ister with the azreement of the appropriate Provincial zuthorities, A represetitative
appointed by the Minister may allend meetings of the Commission, but shall have no
vote in the proceedings.

{2 Members of the Commibrsion shalll as tar s possihle, be persons of =xper-
rence in fimance, econoemics, commuered. law or enpineering. No Minisler. Nazic ov
Member of Parliament or of any Legiclative A-semhly shall he appeinted to the Com-
mastion and any member who is elecled be pppointed 10 wne of these posts shail
immediately ceusse 15 be a nunnber of the Conunission.

(3} Tha Commisston :hall, i the nome of cach and nYeTY Provinee, le respais-
ihle for tlw implementation of the provizions of tlis Law nader e supervizsion of
the Minister,

{43 Al decisions i respect of tler grant. assignmmens,  remewal, suvvesder or
revoertion of auy permit or enncession under this Law chall be minde by the Com-
mtssion amd shall be immeediately submitted to the Minister for approval or rejection.
W desteboats of the Minter amed of the Commisaon <ball be potified writins
withaut delay to all interested parties. :

{5} The Commission shall determine s awn rules of procedure which <hall
provih- that 1be qunrai shall ron-i-t of three quartere of 312 mendinre. that s
deciions ~liall be v 3 two third: majority vole of 1howe pre-cnt it any meetine
arul 1hut in ease of an equal divieian the Chairman shall have a casting vote.

{6} The Commission shall appoun o Direelor of Pelreleum Affairs {hereinafter
called * the Director "} who =hall carry out suelt duties av arc astignad to him
under i Law and the twao Schednles hereto and zuch eaber duties as naay be as-
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eigoed o him by Resatations seoned andey ahis Law or by the Copunisien, $he
Compni--ion =hetl alio anpoind aieh stlber officiels as mav he neeossan,

{7} Al expendiuwre approveit by the Government and incurred by the Commise

-ion including the remuneration of its members amd 22 hall ke paid out of 1he
Fesderal Budget.

ARTICLE 3.
Petrofeam Zanes
For the purpo-vy o this LEaw. the teritory of Libve shall be divided jmoe foor
petrolein Zones:
The First Zene shall cousist of the Provinee of Tripolitania;

The Seconid Zone Lall comist of that part of the Provinee uf Cyvienaiva which
lies north of the 28th parsllel of latinude:

The Third Zone shall consist of that part of the Pmmmv:- of Cyvrenmica which
Lies sonth of thie 2810 li.ll'd”ﬂI of latitude:

The Fourth Zone -hall conqist of the Provines of tle Fexzun,

ARTICLE 4,

Bounduries

il This Law shall extend 1o ihe seabed andd cubsoil which Lo henvath the 1erri-
torial waters and the high scas continguows thereto under the conirol and juri-
«diction of the United Kmndom of L;bm. Any such seabed and sab-cil adjacent
to any Zone shall for 1he purposes of this Law be deemed to be part of that Zove.

(4] If therr is doubt as 1o the boudavs of any Zone the Comuission ahall detee-

mine the boundary of such Zone for the purposes of this Law only; awl i by reason
of such determination it becsmes neeessarv for the applicant 1o winend lis applicas
tion, or to meke a new applicatinn, he sivall he nilowed one manth (o do sa alter
receipt of o« request <o 0 o, without lo~g of priovity. '

{3t H & -ubtequent determination of the boundaries leads to an adjustment of
the boundaries as determined by the Commission, such adjustment -hall not affeet
the validity or extent of permits or eomcessions 'rmmed within the area or arcas af-

ferted by the adjustment.

ARTHOE 5.
Eligitle ipplicants

(1 The Comintizszion -hall con-ider ap plication- {or pernats oo conversions sub-
miited by eligible applicants only. sl in determining the eligihility of any ap.
plict, the Cotmission -halt lave regard to the following:

{i) the atheranre of the l;uNi-_‘ nlerest :
iby £ the applicant’s womplianes with relevaot Lisvs and Bewulation.:
(i) his previows activities in the petroleam iadnstry:
{itiy hi- pHevious saperisce in the voeplinet of <huilae nperatinns:
iy hi: Gnancial ard 1echnical copacity o condnet the contemplated ope-
ratiens.,
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(23 lo determining the vligibility of an applicant whe t» a -ubsidiary of a com-
pany or a number of & group of conpasies, tlere JiaH be taken into eonideration
the poresion of the aforesaid qualificatiuns by the pareat company or group of
rompanics o which he iz 2 wember and the extent of the availability 10 the ap-
plicant of »uch qualifications,

ARTICLE 6.
Pormire

{1 Applications Tor permits shall be submitted in triplicate 10 the Cememission
whiclt shall ferwined 3 copy to the diuister. Separate applications shaill be sob.
mitted in respect of each pelroleum Zone.

{1 The applieations :hafl ~how the area the applicant deires to work, and
contain thort particalars in respect of the matters referred to in Article 5 of this
Law. The applicant shall, at the Commiwion’s request, firnizh sy Further rele.
vant infermatina, All infermation submitted under this voragraph shall be treated
as eonbdentirl.

{3 ‘the Comsmission may grant & permit in the form et aur iy the First Sclie-
dule to this Law und aat otherwise, provided that the permit may ecortsin such
minor nom-discriminatery variations ag may be requitel to meet ile eircomstances
of any particular case.

{i) Such a permit may be granted in respect of any area and shall entitle the
holder thereaf 1o earey aut 1he operatiots permitted therein within the specified
arca and in accordance witly 1he terms af the permit: provided lLowever, that
nothing in this parugroph shull entitie the holder of the permit to impede in any
way the work of any concession holder, or t¢ enter inte prospecting and develop-
ment sites without the cxpress permission of the concession helder.

(3} The grant of a permit daes not ol itself entitle 1he holder the.cof 1o a con-
vession in respect of any aren.

{8 4 permit ehall be granted ob payment of the fee specified in the First Sche.
oile hereto, ’

] A permit mmay he granted for a period of one year and may be renewsd
Oft pavient of the spcciﬁcf! fee.

Aasricer 7.
Applications for Concessions

{1t Applications for conceszions :hadl be submitted in triplicate (o the Com-
tinion which shall forward o copy thereof to the Minister.

{2} The application shall show by reference 1o the official map of the Commis-
sion the aren the applicant desires to work. which aven :chall conforw as Far as
possible ta the grid lines of the official nap of the Cominission and :hail contain
short particulars in respect of the matters ceferred 10 in Anicle 5 of this Law.
The applicant slall, at e Commission™s renuest, furnish any further rvelevay in-
formation. All information enlmilted under thiz paragraph shall be treated as
confidential.

{%)  No single application shall relate 1o mare than ope petroleum Zone.
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Annor 3.
Conflivting  \pplications

{1} IT tpore than o person -uhmit applications for  conces-ions  over areas

which overlap in whole or in part, preferenee chall e given 1o the fies) preson

tv appiv to the Conmnissive. providad that the following applications Jhyll be

dermed ol Snadtaocons:

i) all gpplications for voteassions received by the Comniission kelore mide
night of the seventh day after the cominy inta forea of 1his Law:

ik thereafter a)l application. submitied on the snne Jay,

{2} ANl simullaneous appliestiony for contesssions over ares: wiich overbp in

vhole or in part shall be dealt with as fallaw::

{a) the Commi-ion Blll eall togelher the representatives of the applicants and
invite them to -ettle their conflicting applicattons bhetween thenselves
within thirty day: or atich longer peried as the Comuiistion may deeny ne-
cessary aml to amend theie applications secordingly within the ssme period.
Applicalions mav be amendel by the addition of uther arzas provided 1that
the maximum srea permitted under this Law i not exceedes! but auch ail-
ditional area. muy bot everlop ooy aren then included in any applieation
submitted <imultunecusly with the original application.  Any amemled appli-
cation shall be deemed to have been submitted on the date of the original ap-
plication.

{b} if the applicams fail to agree, the Commission shall mediale between them
and in the course of the mediation, the applicants and the Commission shall
together consider all methods of sestlement proposed by each of them,

{c} in order 1o facilitate settlement vnder this paragraph, the Commission shall
cubject to Article 2 {4} of this Law ullow without delay an increase in the
maximum number of concessions undess this is contrary to the public interest:

{d} if an agreement by mediation cannot be reached, the Commission may either
require the applicanis to pool the overlapping area or areas, divide the over-
lapping area or arcas into blocks and distribule such blocks by lut, or mav
adopt suth other vhjective solmtion as #t deewns appropriate.

ArTICLE 9,

Gram of Concessions

(1% The Commission may grant concessions i the formt sel out in the Secund
Schednle to this Law and not etherwise. provided that they may coutain such minor
non-discriminatory variationy as may be required to meet the cicewnmstances of anv
I}ﬂr:i(fll]nr Clsr,

{23 Before the gram of u coneession. the Commission nuy require the applicant
to furnish a written undertuking to abstain from all politival auetivity in Libva.

i3 An apphicant may be required befors the sram of a concession to deliver to
the Commission  guaranter hy wav of boml ar banher’s guaranter in o <alficient
sam nol excceding ffty thovsam| Libyan pownlds {£1.30.060) to secure the due per.
formance of his obligations under all eonceszions leld hy ltim in Libva. Such bend
ve banker’: gnarantee shall be maimained at a constant fizure throughaout the lifs of
the cowvession, and wuch hond or hanker's yuaramter <hall be arcepted by the Diree-
tor of Customs in licu of anv bond e mav recuiire under the Customs Law,
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{-h Convestons shall he granted for the period of time repuested by the apyplivant
o iabed that such !u-rmtl -'t.ll| nol exceed lifty { ’H‘l vears, A oconces-ten oy be 1o
m_-hﬂI for [k pt‘rmcl sieh that the testal of tIIL twa I!eriuli- dors not l'{u:t'd -i".l\
{441 vears.

{3} No cotreession ey be granted i respect of any arest inchnled in any existing
voncession gramied herenader,

ih} The Commission may however grant CONOESIONS {"-w-rinf_: :deuining areas Iv-
g i two or nore Zones.

{7y The boumluries of every concession granted hereunder shall conform a. far
u poszible 1o the grid [ines of the official map of the Commission,

{8) The maximum namber of concessions aid the toral areas which may be hehl al
otie thoe by any person are as follows:

{a} three concessions in each of the First and Second Zone, znd four concessivns
in each of the Third and Fonrth Zones provided Lhat;

ti)  the Commission may grant coticessions in excess of the maximun: num.
ber permitted hereunder and sliall give reasenable consideration to ap-
plications szhmilted for that purpose;
{ii) no concessivn in which there iz an oil or gas well shall be iacluded in
computing the number of convessions held by & concession holder;
ib} 30,000 square kilometees in each of the Firse and Second Zouss and 85,0U
square kilometres in each of the Third and Fourth Zones.

1) Ii the Commisston deems it to be nevessary in order to develop aress not
included in any pending application or existing concession, 1he Commission may cau-
e to be published in the Official Gazette a notice inviting applications for concessions
in respeet of those ureas and may granl concessions in accordance with the provi-
siong of this Law te persons who submit such applications and for the purpose of this
paragraph, such applicants shall be deemed not to hold any concessions in the Zone
concerned at the lime of such application.

{1u) The concession holder :hall have 1the right to enter and occupy free of char.
ge for the purposes of his operations under any concession granted under this Law any
lanid within the concession area other than private fand, provided it is wot then in
e lawful occupation ef ome person.

(in If the concession hodder fails to agres with o' privale landowner or lawfnl
accupier of other than private land as to the teres on which he may citer and oo
cupy the land in question the concession holder shall immeddiately notify the Divector,
1i the occupation is to be of a temporary pature, not exceeding vne vear, the Direc-
tor shall aunthorise such temporary occupation upon deposit by the conceasion holder
with 1lie Commission of 2 :um by way of rezsonable compensation to wuel landow.
ner and;or lawiul cectipies for loss of use of and dumage to the interest i (he lamd az
the Direcror shall sletennine. [ the oecupalivn is 1o be for a fonger periosd tian one
vear the Comussion thall authorise occnpation by the conee-sion holder of the lund
iy yuestivn upon deposit by the concession holder with the Commission of sach <un
by way of reasonable compensation as 1hie Commission shall determire and the Com-
miission =hall direct sppropriate proceedings to be 1uken to put the conce-sion holder
ity posces-ion of the lamd woder ihe v from lime 10 time in force, as if the con-
cession holder™s pperations were in all sespevis a work of public utility, In the event
of any dispute a3 1o the nature and extent of thecieroas of claimants to the Land
nr I|1l' amaunt of ll)rnpeu‘utmn p.udb[e b\ the coueescton holider, the Connuaision
eall sefer the dispute.Jor-dictmination by an approprizte court of Law al the
onmtiacion ~hat]l pav 1o the respective elaimant: el aon by wav of competzie-
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ion ag may have been determined by the Court. The Cummission shall pay to or
abtain from the concession holder {as the case mey be} the amount by which the
sum deposited by the concession holder exceeds or fally short of the total compen-
sation payable to the claimants.

(12} The concession shall not confer upon the concession holder the right to do
any work within the precincts of cemeteries, places used for religious worship and pla.
ces of antigaity a1 defined in the Antiquity Laws from time to time in force. Any
works of art or antiquity discovered by the concession liolder shall be subject to the
law from time 10 time in force.

'(13) No drilling or any dangerous operations shall be couducted within 50 mre-
tres of any public works or permanent buildings without the previous comsent of the
Director, and subject to such conditions g5 he may impose.

ARTICLE 10).
SN Fren de'f

{1) Within: a period of five years from rhe date of a concession, the concession
holder shall reduce the concession sree 10 75% of i1s original size; within eight years
from the said date, the concession holder shall further rednce the coacession area
to 50% of its original size and within tent years from the ssid date the concession
holder shall further reduce the concession ares te 33 [/3% of ita original size
#x the case of ureas located in the First and Second Zones and 10 25% of its origi-
nal size in the case of areas located i the Third sod Fourth Zeunes, provided how-
ever that in oo case shall the concession holder be required at any thne to reducs
the concession arec to less than 3,000 square kilomelres each in the First and Se-
cond Zones and to less than 5,000 square kilometres each in the Third and Fourtl
Zones,

(2 TFhe concession holder thall be entitled at suy tinwe, by, giving thres months
notica in wriling to the Comimission 10 surrender the whele or any part of & won-
CESOn RIRE.

{3) The areas which 1he concession holder gives up under paragraphs {1} and
{2) shall be frecly chosen by the concession holder in oie or more blocks previded
that the block or blocks retained by the concession holder shall each be reasonably
compset and be bounded as far as possible by the grid lines of ths official map
of the Commivsi The <o ion holder shall continue to enjoy the full rights
granted to him under the respective concession contract over the sreas retained by
him.

(4} Notice of surrender shall be accompanied by a map referring to the official
map of the Commission and a description indicating the precise extent of the land
surrendered and the land retained.

(5}  The concession holder shall in respect of any lands he gives up as aforseaid,
except as provided in Clause 26 of the Second Schedule 10 this Law. csase to enjoy
any of the rights conferred upou him by the concession and to bear any of the respon-
sibilities therchby imposed upon him except as may relate to the action of the con-
cession helder in the suid lands before they were given up, without prejudice to the
vights of the concession holder to the easements lie may exercise cver the surren.
dered areas.
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Annrg I3,

W oarking Obiigations

ih The helder of any covwegscion graneed nader this Lave shall, within eight
imonths of the graut nf such eonces-ioh, commener wperalion: fu oaplove for petre
lenm within the coneession area, He Shall diligently prosecute alb los operations uie
der 1l cotteession in o workmanlihe mannee amd by appropriste sciennific methods,
In furtherance thereof he shall spend in Libya, or eleewhere, not les< than the fol.
luwing sims or their equivaleni otk or i connection with, the wid vperations i
clading gensral organisational. everhead wmd adiministrative expensey connectad the,
tewith:
i) In re-peet of all enncessions i the First aned Secowd Aoozs:
Diring the Girsl five ¥ears at the average rale, over the perivd and over tlw
total arex held in the Zote, of vne and a Lalf Libvau pound: {EL1Ve} per
quare kilometre per srmunt;
During 1he next three years at the average rate, over the periad aid over the
wial arex held i the Zone. of three and a lalf Lil)}'nn pouml.\ (£ per
sipitare Kilometre per annum:
wmlb thereafter during eaecli sueressive five vear period at the average rate over
g E'Priod of «x Lib_"..“m poum!s {fi,ﬁ} per square kilometre per dinm.

th; it respect of all eencessions in the Thind and Fourth Zounes:
Druring the first eight vears at the average rate, over the period and vver the
tolal nrea held in the Zone, of ane and a Dhalf Libyan pound= {fL144) per
~pare kilomeire per annum;
Daring the next four year: at the average vate, over the period snd uver the votal
area held in the Zone. of three amd & half Libvan ponnds {E£L384) per square
kilomnetre per anmum:

awd therealter during each stccesrive five year perivd at the average rate
aver ~ueh period of v Libsan pads (£L6) per square kilomeatre per 2anum,

£ Any sumr spent during any of the working periods specibed above in exeess
of the wminimum <um prescribed for that perted shall be carried forward as o eredit
to the Company againd the expenditure resuirements for the following period or px.
rnls,

13 IVt the expiration of one hall of any of the workime periods specified in
-nb-paragraphs (a) and (b above it appasrs 1o the Commission that a conersion hol-
der has rerionaly negiected s obligations i vespert ol any Aone, the Cemmission
may raprive such conce-sion liolder to sleliver 1o it 4 guarantee in the form of & bond
ar bunker’s guarames in a cmn which shiall vot exeeed the 1012l oisiamding expea.
diture obligation, remaining unfulfilled in thet Zone. Such guaraniee may wt i end
of 1he 2aid period be furleited 10 the Commission to the extent thai the roncesijon
halder may have fatled w fulit his expeoditire abligations.

ARTecie 12,
P!';wl't'nﬂ Facilitres

Any concawston holder having surples pipelioe capacity shall make sueh surplus
rapaeity avallable for the transport of petrolewm of other persons on terma anid con-
ilitions to be agreed which shall conform with thoess normally prevailing in the pe-
trofeum indastry.
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ARTiCLE 13.

Foes, rents and roraltios

{a}
thy

el

Tlee voncession holder shall in respeat of each roncession granted herennder pay:

2 fee of five hundred Libyan pounds {£1.500} upon the gram of the concessioh:

subjeet 10 1hie provisions of the Second Scheduls hereof the folluwing surlzee

rant- for each 100 sqnare kilometres leld:

{it Tor conces-iony located within the First and Second Zunes; ten Libysn
pounds {EL10) for excl of the first eigltt years, twenty Libyan pounds
(8120} [or euach of the nexy seven years or antil peteodenm s foond i
commergial quantities, whichever is the carlier,
and
1wi thonsandy five hundred Libyan pounds {£L2.500) [or each vear the-
reuf!e:r;

(ii} for comcessions locoted withia the Third and Fourth Zones: five Libyan
pounds {£13) for each of the first eight vears, ten Libyan pounds {EL10)
for sach of the next seven years or umil petrolenm is found in com-
mercial quantities, whichever is the carlier,

2l
twe thousands five hundred Libyan pounds (£L.2,500} for sach year the.
reafter:

a royalty of 12%% as provided in the Second Schedule hereto which shall
abats any rents payable in accordance with Clanse 9 of the Second Schedule.

ARTICLE 14.

Fuxation and Division of Frofitx

(0

The concession holder shall pay such income tix and other taxea and un-

posts as are pavable wmler the Laws of Libya but shall not be subject 1o any form
of 1axation or uther exaction of such a nature as 1o render bim liable to taxation oy
other dues not pavable by jersons in general operating in Libya other than fees.
rayaltivs and surface rentz made payable under this Law:

{«}

iby

Provided Lhowever that—

if in respect of any complete yesr sfter the effective date as lereinafter de-
hned the totnl amoum of the fess, rents, royalties, intome 1axes and other
taxes and, imposts for which a concession lolder is liable in respect of opera-
tions amid ineome therefrom oader all the petroleum concessions held by him
in Lihyve falls short of 50% of hiz profits as hereivafter defined during that
yeur, the concession holder shall pay to the Commission such sum by way
of-surtax as will make the fotal of his payments equal to 50% of such profits:

if in respect of sy complete year alter the effective date the total amoum
of the fees, rents, royalties, income taxes and other taxes and imposts for
whtich 1he concession holder i3 lizble as aforesaid exceeds 50% of the said pro.
it of the concession holder during that vear, e shall be emitled 10 dedact
lrom his total payuments to he made to the Commizsston a sum equal to such ex.
vess. If the sam whicl the concession holder is entitled to deduet exreads
liis unpaid liability in any year, the evvess shall be considered as an advancs
payment of sny sums payable to the Comumission in the following year or
years.
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i) B thi- Article—

« rifoctive date » means the date o which the cotcession holder firzt reacles
a level of regutar exports of petroleum sveraging filteen thousand (L3008 barrels 2
Jay measored over a period of thirty conwecutive davs under all his coneestinns i
Libva or the expiry of four vears Irom the Jale when petroleum s first exported re-
sulazly by the concession holder. whichever i tha warlier;

w profits » for 1he purposes of paragraghs {15 {a) and {b} means in respect of
any year the income of 1he concession holder oblained from z!l Lz petrolenm explo-
ration, prospecting, mininy and producing uctivities in Libya in that vear after de-
ducting:

{a} all expenses and losses. except fees, renls, rovallies, income taxes amd uther
1axes 2l imposls pavable, incurred by the coucession holder in carrying sut
such aclivities and properly stiritbutable therelo irrespective of where incurs
redl.  Exploralion amd prospecting expenses. intangible drilling costs as de-
fined in the Regulations, to the extent such expenses and costs are not inci-
deotal to 1he procurement or instalfation of phvsical as-ets. the cost of dril
ling wells not productive of petrolecum in commercial guantities nnd expen:
ses of organising and initiating petrelenm operations in Libya, may be de-
ducted in the vear in wlhicl they are incurred or they may be capitalized aml
untortised a5 provided below. The election to deduct or te capitalise. as afore-
~aid may be made annnally by the concession holder. The unamoriised ba-
lance of tle tost of physical assets abanidoned during the vear may be de-
ducted in the year of abondenment ;

{hi an amount in respect of amortisation during tlhat year of capital expen-

ditures on physical agets used in connection with such operstions. and of

. cxpenses incidental to their procurement and installation. computed in the

case of all such expenditures incurred beofre the effective date. irrespective

of the date incurred, at a rate. not exceeding 20% per annum, to be slected

annurlly by the concession holder, until all such expenditures are fully ameor-

tised: and in the case of all such expenditures incurred on or aftar the effective

date, at a rate not exceeding 10% per annnm, to be elected annually by the
concession holder, until all such expenditnres are fully amortised;

fu) cacl: year for depletion allowance lrrespective of the amounts so deducted in
anv previous years, 4n amount egual to 25% of the gross ircome of the year.
as hereafter defined. hut limited to 50% of the profits of the vear computed
after deduction of the amounts <pecified in sub.paragraphs {a) and (b) above
but before deducting 1he amount specified in this sub-paragraph. Gross in-
come for the year for the purposes of calenlating this depletion allowance
shall conmsist of incowe derived from the disposal of petrolewn produced by
the concession holder in Libya less the cost of handling and transporting it
te the place of such disposal. -

In liew of the aforesaid dedurtion the concession holder may in anv vear de-
duct an amount for amortisation of all capital expenditure made in connection
with such aperalions other than tliose made on physical assets, incurred be-
fore the affective date, irrespective of the date incurred, at the rate of 267,
per annum, and in the case such capitel expenditures ncurred on or
alter the effective date at 1he tate of 5% per annum until such expenditures
have been fully amortised by virtue of gll deductions made under this sub-
paragraph (c)

{3y  Where in respect of any vear the totel of the deductions tzken under para-
zraph (2) of this Article for the determination of profita excesds the gross income in
respect of thay year before taking the satd deductions, the excess shall he carried
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furward amd, as far a» may be. deducted from the prolits of subsequent yrars up
te o maximum of 14 years,

{h A permit or concession holder who participates in joint operstions in connec.
tion with such permit or concession may, in respeet of snch operations. report bhis
rateable proportion of income therefrom and expenses therein and make all permin-
ted clections independently of the other persons participating in the jeim opers-
tions, provided that one or more of the persons in the joint operations is carrying
out sther independen operations in Libva under this Law. Income and expenses so
repurted may be consolidated with those in respect of otlier operations being carried
out by him in Libya under 1his Law.

5 In computing profits as lierein defined sound accounting practices wsual i
the petrolenm indusiey shall be employed.

ARTICLE 5.
To whou fees. rents, rovelties, surtaxes and income raxes puvabie

All fees. surface remts, royalties and surtaxes levied under tlis Law and income
taxes shall be paid 1o the Commission which shell transmiz the payments ro the ap-
propriste authorities.

ARTICLE 16.
Ezemption from ¢ertain Import and Expert Duties

(1} A permit or concession holder or any contractor emloyed by him may import
free of duty. plant, machinery, tools, equipment snd materials togetler with such
other goods as may be specified from time to time in Regulations issueil under the
Customs Law intended to be used in Libyz for peireleum exploration, prospecting,
mining. transporting, processing operations and activities connected herewith. Pro.
vided, however, that such exemption shall not apply to any goods included in this
paragraph which are available in Libyva of suitable type and reasonably comparsble
quality, and ut no ligher price, provided that in compering prices to the price of
the imported goods shall be added Customs duties and other expenses incurred up
1o the time the imported gooda reach Libya.

{23 Chher goods which are dutiable under the Cusioms Law shall be subject to 1he
paviment of the appropriate duty.

(3}  Any person intending to sell or transfer any goods which have been imported
free of duty under paragraph (1} hereof shell befare such sale or transier make a
declarution to the Cnstoms Department acd shall, unless such goods are sold or tran.
sferred tn another permit or concession holder or contractor entitled 1o the :ame ex-
emptions, pay on demand such import dutly as may be assessed by the Director Ge-
neral of Customs in accordance with the Customs Law.

i1} Petzoleurm or any of its derivatives produced in Libya, and any goods im.
perted free of duty under paragraph {1) hereoi may be exportad free of Customs
duty and without an export licence subjec) to the policy of 1he Governmeast regard.
g exports in general and to suclt restrictions as the State may hinpose by Law on pro-
treton and exports during a wate of war or emergency.
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AwTicLr 7.
Asstgnmens of Permits sud Concegsions
(1} Permits shali not be asigned exeept with the consent of the Commission pro-
‘ill"l{ H{.Wi Illu[ III(: ;l_b'\igll(ﬂ_' 511“[1 !}u G 0 FIEOTE ('5)I|Il.illlil': “'l‘i'.‘ll
(2} control the asignor: or
{h} are conirolled by tine assignor: or
(e} are controlled by one or more companies who themeelves contrel the assignor:
provided tlan in the aforeszid cases the eontrol may be direer or indirect.
) A concession holder muy assizp his coneession I whoele or in part te one or
more cootpanies if the anignee
{a} roulruls the asignor: er
(B i cantrvlled by the assipnor: or

ey is controlled by one or more computiies whe thennelves vontrot the azigiror:
provided 1uet in the aloresaid rases 1he contvol may be direet or iwdirest and provided
that tlhie nssignee satisfies the conditions loid dewn in Article 5 of this Law,

{3 It uther cases o concession may not be assigned except with the consent of the
Commission subject to such conditions as it mey deem appropriate.

Aarnicte 18,
Revocetion uf Permits and Concessions

A permit or concerrion granted under this Law may he revoked only in she eir-
cusizlances aned in the manner =et out in the suid permit or concession.

ArmicLE (9.
frablication
Notice of the grant, renewal, assignment, revocation, lerminstion or surrender

af the whole or any part of any permit or concession shall he publizhed in the Off-
ctal Gazette of the United Kiogdom of Libya and of the appropriste Province.

ArricLr 20,
Arbitreiion and Force Majeure
il Any disputes between 1lie Commistion aind 1he concession holder zrising from

any voncession uranted under this Law shall be settled by arbitration in the manber
set out e the Second Schedule hereto.

(2} In the cvent of Force Majeure, the rights and obligations of the parties to a
concession granted hereunder shall be those specified in the Second Schedule hereto.

Articuy 21, -
Refining

1) A concession hiolder whe discovers petroleum in Libyz and wlho desires to re-
fine it in the country shall hiave the right to consirucl, maintain and operate 2 ref-
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noeey for this purpuse it aceonlinee witle aony legislation governing e jetining of pe-
trolenm.

{2) Should vefneries be edtablished in Liliva the Commision may reguire a cons
vessionr Lolder 16 make available at fielil storzge to such refineries, pro rata soih
other concession holders wd at Geld storage price, sufficient quantities of erude oil
from his production in uli concessions in Libya to meet the domestic consumplion
reqquirememty of Libya in tespect of petraleum products: provided however that the
concession holder =hall not be required to furnish or build adiditicnal handling or
Irensporiation facilities for this purpose.

ARTICLE 22
Hraalties

{11 Any person foumtd guilty of exploring for. or prospecting for petrolemn in
any part of Libva without 1the anthority of a permit or concession issued under 1his
Law shall be ligble to a fine not exceeding five hundred Libyan pounds (L3003 Tf
petroleum has been mined, he shall on conviction be liable 10 the peualty provided by
law for larceny and te 2 fine of fve lundrad Libyan pounds (ZL530K) or treble the
value of any petroleum produced whichever is the greater, and any petroleum mined
or produced shall be forfeited to the Covernment of Libya.

{2) Any person entitled amler paragraph {1j of Anticle 16 to pout free of dury
the goods referred 1o thersin who intentionally uses sauwcly goods for purposes other
than thewe specified therein, or transfars such goods 1o any person not entitied to
exemption contrary to Axticle 16 paragraph (3} or fails 1o muke ihie declaration Lo
the Castoms Department before the transfer of any such goods as reyuired by the
said parzgrapl hereaf. shall be liable on conviction to the penalty provided in Arti-
ale 95 of the Customs Law of 1951,

{3} Any public official or emplovee wlho has been entrusted with or who has
vome to know of any confidential information by virtue of this Law and who divel
ges such information :hall be linble 10 1lie penalties provided for in Article 236 of the
Panal Code.

ih !n the implementation of this Law, the Regulaticns aud decizions made here-
utder he Clairman and other members of the Commission. the Director and other
wonge tent officials shall have the capacity of Invesigating Officials.

{3) The persons mentioned in 1he previons paragraph shell have the right o
riter the preniises of the concession holder and imspect his work, books, registers
and vrs to ensure the proper implementation by the concession helder of the pro-

vision- ef this Law, the Regulations and decisions made hereunder and the provi.
stons of the Permit or Coucession.

Axricte 23.
Definitions
In 1his Law:
* Minister * means the appropriate Minister:
* permit * means a prelimivary reconnaissance permit bauved under this Law:

* concession " mieans a pelroleum prospecting. miniug anid producing concession
issied under this Law;
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* person ' includes any body corperate or other juridical person;

“oil or zas well " means a well capable of producing o1l and; or 2as ja guantitzes
suseeptible of mensurement;

" petroleum * means all natural bydrocarbons. liguid or gaseouns, produced or

proeducible from the grownd and all asplalt wnd other solid byvdru-carbons uilabie
for the prodiction of Hquid petroleunms or gas. Petroleun dees not include ecsl;

" direct control * means the rontrol of any company exarci-ed by anv other com-
paty or companies holding shares carrving 2 majorily of votes al a geners]l meeting
of the first mentioned company;

“indireer control T means the contenl of a2nv company {hereinalier in 1hi: sub-
paragraph called * the particular company ') exercized by any otlier company or com-
pranties {hiereinalter in 1his sub-puragrapl called " the parent company or cumpanies)
witere  series of companies can be specified. beginming with the parent company
or companies and ending with the particalar company, in whiclt each company of
the series. except ilre parent company or rompantes. is diree1ly controlled by one or
more of the companies in the series;

"year " means a calendar vear according to the Gregorian calendar:

" barrel * ineans forty two {42) gallons U.5. or 138.983 liires of liquid peiro-
lewm

" processing © means any operation connected with the treaunent of petrolenm
with the exception of fracrional distillntion.

ARTICLE 24,

Regutuctions

The Comunission shall prepare such Regulation: ax mav be necessary for the mm-
{Hemeniation ol this Law, including Regunlations for the sale and efficient perfor-
mance of eperations earried out under this Law, and for the conservation of the pe-
trolewm tesources of Libva, and shall submit such Regulatiors to the Murister fox
approval and promulgation provided that ne Regulation or alteration thereof shall
be contrary 10 or inconsisient witl: the provisions of this LaLw or adsersely affect the
vomtrae aal rights expressly granted under any permit or conression in existence at
sl 1in 1lre Regnlution is made or altered.

AzTicLx 25.
Titl. ! coming into force
4] this Law may be cited as the Petroleam Law 1953 anrd <hall come into force
thirty duys alter publication in the Official Gazette.
(2 As from the date on which this Law comes into force the provisions of the

Milnerais Law 1953 shall crase to apply in se far as they relale to petrolenm, ex.
cept that any permit issued under tlre Minerals Law 1933 shall rontinue in forne un-

til its sernial expiry date.
IDRIS

Given at Dar-Assalasm Palace on 281k 28th Sha'han 1374 h.
Correaponding 1o 2Ist April 1953 g.
By order of the King

SALEM AL-QADI MUSTAFA BEN HALIM

Minister of National Lreonomy. Prime Minister
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FirsT SCHEDULE

PRELIMINARY RECOXNNAISSANCE PERMIT FOR PETROLELM

The Petrolemin Comumivsion {herginafier cailed « the Commiszien »} hereby
granls the following Permit under she Petrolenm Law 1935 oo . . .2 . - .. ..
(hereinafler called " the Company '} having i< Registered Office at . .. . . . L .

1. The Company is authorised to carry ont preliminary expiorsiion for petro-
lenm on 1he following comlitions,

2. Preliminary exploration for petroleam includes surface geological reconnais-

sance, serizl surveys and surface geophysical operations commonly ased in the pe-
trolenin industry. The drilling of exploration wells, mechanieal core drilling and
seismic operatious will not be allowed uniler this permit.

3. The area over which the Company may explore is as follows. and is deseribed
ia the Annexe to this Permit and iy indicated on the attached map.

. The duration of this Parmit i1 for one year, commencing on the date of signa.
ture, and work shall begin as soon as possible after that date. The Company sball
uotify the Director of Petrolewun Affairs (hereinafter referred to as « the Director »}
in writing of the dute of commencement of its activilies.

3. Within thirty davs alter the termination of the said period of one year, the
Company shall submit to the Director & report containing a description of the work
done. The repert shall be in triplicate and accompanied by maps, recordz and by
same rock samples.

6. The discovery of water or valuable minerals shull also be reporl=d 10 the Direc.
tor with z!f avaiiable data.

. ALl reports will be treated as confidential.

8. The Director or officials of his Depariment designated by him for 1his pnrpose
ltave the right to inspect the activities of the Company.

Q, The Permit lwolder shall not impede in any way the works of any cancession
holder, or enter into prospecling and development sites without the express permis-
~ion of the concession holider.

in. Fxeapt as provided fur in clawse 2 hereof, the issue of this Permit does not
confer on the Company any riglits or privileges with regnid to the prospecting or min-
ing for petroleunt.

I1. Il the Company Fails to comply with aay of the applicable provisions of the
Petrolenm Law 1935, or of this Peemit, the Perimit mway he revoked by 1he flommis.
108,
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12 The Permit shall not be assizned except with the consent of the Commission
provided also that the asiznee <hall be nne or more companies which:

(#b comrel the assignor: or

{b) are comtrolled hy the assignor: ar

1y are controlled by otte or more companies who themselves rontrol the astimor:
provided that in the aforecaid cases the control may be direct or indireet,

[EN This Permit is zranted on payment of a fee of five handred Libyan ponnd.
(LL MM

Forthe Company . . . o . 0 L it e e s e e e e e e e

For the (Commission . . . _ | _ .
Date .. ... oo . e e e . TheMinister L L L L L L e
Corresponding with . . ., . _ .. .. ...
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SECOND SCHEDULE

THE CONCESSION

THIS DEED of CONCESSION is coneluded on the . . . .. ... .. ... day
of .o e 19 . . . wuder the Petroleun: Low of 1955
Beiween

The Petreleum Commission {hereinafter called o the Commission ) in the name
of the Province of - . .. ... .. .. .. and witls the approval of the Minister

and

......................................... represented
by . ..o e who is legally authorised 10 act on bebslf of

the Company by virtue of 2 Power of Attorney dated. . . . ., .. . ... 0.

whiclt Tias Leen produced by him.
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Cravsg 1
Grruat of Concession

In comsideration of the undertaking by the Company 10 make the avnual pav-
ments aml pay the fees, rents and royalties hereinafter prescribed and o perform
and observe the terms and eonditions of thiz Concession, the Commision hereby
srants to the Company, subject 1o the conditions hereof and the provisions of the
Law. the exclucive right for a peried ol . . . .. .. .. . vears to carry ont geolo-
gical investigations, inchoding aerivl snrvevs, and to searely for by any other means,
bore for, aml extract pelrolcum within and oser 1the area outlined in red on the

map antexed hereto of approximately . . . . . .. oL oL . . srfuare
kilometres sitnated inthe . . . . .. .. ... . Zone bownded aml deﬁm'd a5 fol-
’O“’R:

The Company shall also have the right 10 take away sach petroleum whether by
pipeline or otherwise from e concession arex and to mse. proces:. store, export
and dispose of 1lie sanmie,

Crausr 2.
Surrender of Conecession Area

In acrordance with Article 10 of the Law the Company shisll progressively re-
duce the area of the Cancession and shall have the riglt a1 any thme to surrender
the wliole ar any part of the concession aren.

Crause 3.
Renewal of Concession

The Concession may be extended lor any period auch that the total duration shall
not excced 60 yenrs.

[f 1he Company requiies a renewal it shall submit to the Commission an ap-
plication in writing for <acl renewal not more than fve vears amd not less than
three venrs before the end of the term of ihis concession.

The Commission shall advise the Company of its decision within one year of the
receipt of the application,

CLause 4.,
Forking Obligation:s

(1} The Comnpany shall, within eight months From the date of the gram of this
concesston, commence operations to explore for petrofeum within the concession
ares and :hall difigently prosecute all its operations umler the voncession in a work-
manlike manner and by appropriate scientific methods, In fartherance thereof the
Cempany shail spend in Libya or elsewliere en, or in connection with, the taid ope.
rativas including peneral organisctional, overhead and administrative expenses con-
necled therewith such sums as may be required in order to comply with the pro.
visions of Artiele 11 of the Law,

{23 Any sum spent during any ol he working perinds specified in Article 1t of
tlie Law ia excess of the minimum sum prescribed for thnt period shall be carcied
forward as a credit to the Company against 1he expenditure requirements for the
following period or periods.
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CLAtisE 5.
Company 10 fottow Good it Field Practicos

The Contpany shall carry on 2ll its operations under this Concession in accordan.
e with good oil field practices and so that when petroleum is found it shall he pro-
ileed in reasonably substantial quantities having regard 1o the world demand for pe-
trolvim antd ceonamie exploitation of the petralenm resources of the conression.

CLAUSE 6.

~urface Rents

The ompany ~hall in accordance with Article 13 of 1he Law and Clause & (2}
of this Coneession pay e following surface reats for exclt 100 square kilometers
llf‘.](l:
L. . . . ... ... ... .......foreach of the first . . . .. ... .. . years
e . . e L For each of the mext . o . .. . oL L ¥eEAES

or until petroleum is found in commerrial quantities whichever is the carlier and
£L2.300 for each vear thereafter.

CLiUsg 7.
Ro'\'n f!'s'

(1} The Company shall pay a royaliv of twelve anid one-half per centum of the
value on the Reld of production of all petreleum (excluding natural gas} won and
saved into field storage, freed of warer and foreign substances, and of zll natural gaso-
line recovered by the Company from the concession area, afler deduction of ihe
yuantities of such petrelsum, petrolenm products and natural zasoline used by 1he
Company in the coursa of its operations hereunder.

{23 The value of erude ail under 1lis elance shall be:

{u} The average free competitive market price during the previous gquarier {.o.b,
Lihvan seabourd terminal of crade oil of 1le yanre or nerrest ramparable type
with wurh adjustments for quality and gravity as normaliy prevazil in the oil
xelustyy minus Lhandling charges and costs of transportation from field stor-
age;

thy  In the absence of a price f.0.b, Libvan sezboard terminal under sub.para-
graph {a) hereof, the uvernge free competitive markel price during the pre-
cions quarter 1.0.b, a1 the nearest scaboard terminal ouiside Libyn for whicls

“rueh 2 price 13 published for petraleam of redsunzhly similae quality avl gra-
vity with sucli adjustments for guulity sravidy and location as normally pre.
vail in ke oil industry to arrive at a fair competitive market price f.o.b. Lib.
van seaboard and minus handling charges and the 2osts of transportation from
field storage 10 Libvan seaboard terminal.

(3¢ The value of natural gasoline and petroleum other than crode oil 2nd natural

#os shall be ealendated in a manner to be 2greed upon from time to time between

the Director and the Company. From such value <hitl be deducted the cest of 15 ex-

traction and processing. )

(4t The Company shall alzo pay a reyvalty of twelve and ope-half per rentum an
tlie safe price less the vost of transport from the welllead to the place of sale realised
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in reapect o all wagseal zas adevised Troan thee vemeessivre srea sid sold by the om.
panv in Libva, The rovalis on watural gas exported hall be based vn the ~ale price
atl e potnt of -ale after deduetiis handling durges dutbes and impezts and rosts of
trawzportalion Tron e wellheal

ftausn 8.
Taxwtivn wnd Dicision of Profits

{1y The Company shall pay el jseense tax amb otler teves and inrposts oy are
payable wider the Law of Libva but <hall not be subject 1o any forae of texation op
ollser exaction of such o nalure ax to render it lable to taxation or other dors not
pavable by companies iy geaeral operating in Libva other than fees. rovalties and
surfave retits narle payable guder this Coneession and the Law:

Providedl however that—

{2 i i respect of any vomplete yeur alter the cffective date as liereiafter e
fined the total wmount of the fees. rents, rovaliies, jncoms toxes and other
taxes and impests for whicl the Company is [able in respect of operations
am] income therelram under all the petrolenn: concessions held by the Com.
puay it Libva falls short of 30% of the Company’s profita as hereinafler de-
Gued during than vear, the Company shall pav to the Sovesnment ~uch sum
by wuy of sartax as will nuzke the total of the Compans™ pavinents equal to
3 of auch profitz:

thi i in respect of any cvmplete year after the cffoctive date the total zmount
of the fees, rents, royaltier, income laxes and uiler 1axe. and inmposts [or
which the Conmtpany iz lisble as aloresaid exeesd: 307, of the said profits of
the Company during that year, the Company shall be entitled 1o deduct from
the 1otal payiment: to be made to the Cowmizsion o s equal to such ex.
caex, If the sumn whicl the Company 15 entitted to dediet exceeds the Com-
pany’s unpaid liehility in any year the excess shall be considered as zn advan-
ve payment of anv sums pevable to he Commission in the foilowing vear or
VERTS.

{2 Y this Clause—

« fective date » meaus the dute on which the Company first reaches a level of
wgulas exports of petroleum averazing 15.000 barrels a Jduy measured over a period
of 30 ronseentive days umder all s concessivns in Libva or the expiry of 4 years
from the date wheu pelroleam is first exported rezularly by the Compuany, which-
e Me carlier:

w yeudits o for the purposes of paragraph {33 {a) and (b} mean in respect of
any vear the income of the Company obtained from all its petroleum exploration,
development, prospecting awd producing activities in Libva in tlun vear after de-
(Iu':(ing;

{a) oI expenses and losses, except fees. reuts, rovalties, isvore taxes amnil
othery taxes and imposts pavable. incurred by the Company in car-
rving ot snel activities and properly attribwtable thercte irrespective of
wlhere theurred. Fxploration and prospecting expenses, intzngible drilling
costs as defined in the Regulations. to the extent such expenses and costs are
not incidental to the procurement or installation of physical assets, Lhe cost
of drilling wells not productive of petroteum in commercial quamities and
expemes of organieng and initiating petroleum operstions in Libva. may be
deducted in the year in which they are incurced or they may be capitalised
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dase] atnertised - e wled Bedon . The election w dediel o o capitabise as
aloresid may be nade annaally by the Conmpage. e anamortised halanee
of e cost of pliveical a-wct- abanloned Juring the vear mav be dedueted i
the vear of abandenement: ) ) ’

(i} s amount du respecl of xmorti-atien duging that vear of capital expenditures
ann phvsical asets gond in connection with el sperations. ol of aspenses
ineidental to their procarement amd wncallition. computed in the rase of all
such expenditures incwrred hefore the eflective date, treespective of the date
trenzrredd, it a rate, ot eaceedine 2P per annnm. 1o be elected aunmally by
thie Company, antil all <ol expendivares ave fully amortised: aml in the
cuse of all stk expenditares inearred onar after the effective date. at a rate
not excesding W', per anoum. to be eleeres] annually by the Company. v
til all cuch expreniditures are fully amorti-ed:

tv) each vear for depletion allowauwee irrespective of the anwunts 20 deducted 10
any previovs vears. an anonst eqqual 10 2371, of thie pross bwome of The yeiry.
as herealtrr defined, but [anited 10 50%, of 1he profit- of the vear computad
after deduction of the amounts speciliedd in sub-paragraphs {a) and (h) ahove
but before deducting the amownts specified i this aub-paregraph. Gross in-
eome for the vear fur the purposes of caleslating this depletiou allowanree
Dtll consist of income derived from the disposal of petroleum produced by
the Company in Libva. less the vost of handling and transporiing it 1o the
pluce of such disposal. In lieu of the aforesaid) deduction the Company may
in any vear deduct an amount for amortisation of all capital axpenilitures
wisde in connection with such operations oiler thean those made on physical
acsets, incurred hefore the effective «ate, icrespective of the date incurred.
at the vate of 20%, per annunm. and in the case of wach capital expenditures
incurred on or after the effective date at 1he rate of 5% per anpmn until
such expenditures ftave been fully amortised by virtue of alt deductions male
under this sub-paragraph (e).

i3 Where in respect of any vear the 1otal of the deductions taken nnder para.
araph {2) of this Clause exceeds the gross income in respect of that vear before 1ak.
iny the soid deductions. the excess shall be carried forward and. as fur as may be, de-
ducted from the profits of subseguent vears op to a4 maximum of 1} vears.

{9 If the Comnpany shall participate in joinl operations. ¥ may, in respect of
such operations. report its rateable propertion of income therefrom and expenses
therein and make all permited electians independantiy of other companies parti-
cipating in the joint operations, provided that one or more of the companies in the
joint operations is carrying ond other independent operations in Libya under the
Law. Income and expenses so reported may he comsolidated with theose in respect
of other operations being carried out by the Company in Libya under the Law.

{5} In computing profits as hierein defined sound accounting prastices nsual io the

petrolewm indietry sliall be employed.

{inarsg 9.
Method of Making Paymtenta

(1} The fees, surface rents. royalties and sortaxes payible hereunder and income
taxes shall be paid by the Company 10 the Commission. The collection of such
sums shall be subject to the procedare provided by the Financial Laws and Regula-
tions of Libya.
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{2 The Company :hall pay the sucface remts specified in Clause & liereaf ae
nually in advance umil such time as royally becoores payable by the Cowpany une
der Clause 7 hereol. Thereafter surface renta annd royaities shall be calenlzied in re.
spect of cach quarter and shall be pnid by 1the Company to the Commission within
80 days alter the last day of the quarter. Sums pavable by way of surfuce rents un-
der Clause 6 hereof in respect of any quarter shall be reduced by the anount of any
royalty payable hereunder in resprect of Hig same quarter.

CLausE 10,
Exemprion from certain import amd export duties

{1y The Company or any comtractor employed by the Company risy import free
of duty, plant, nachinery, 1ools, equipment amd materials togetler with such other
guods as may be specified from line to time in Regulations issued under the Cus-
toms Law intended to be used in Libya for petroleum exploration, prospecting, min.
Mz, transporting, processing operations and activities connected therewith. Provided.
however. that such exemion shail not apply to any goods included in this paragraplh
which are available in Libya of suitable type and reesonably comparable quality, and
at Bo higher price, provided that in comparing prices to the price of the imporied goods
shall be added Customs duties and other expenses incorred up to the time the im.
ported zoods reach Libya,

{2} Other goods which are dutiable under the Customs Law shall be subject to
the payment of 1lie appropriate duty.

{3) [f the Company or any contracior, as the case may be, intends to sell or tran.
sfer any goods which have been imported free of duty under paragraph (1) hereof.
a declaration shall be made to the Department of Customs before such sale or tran-
sfer is effected and, unless such goods are sold or transferred 1o another company or
comtractor entitled to the same exemptions, sich import duty shall be paid as may
be nssessed by the Director General of Customs in accordanee with 1he Customs Law:

{41 Petrolewm or any of its derivatives produced in Libya. aud any goods im.
poried free of duty under paragraph (1) hereof may be exported Iree of Cusloms
duty and without an export licence subject to the policy of the Governmen: regard.
ing exports in general nnd 1o such restrictions as the State may impose by Law on
production and exports during a state of war or emergency.

Crause 11.

Exchenge Control

The Company shall be subject to the uarmal exchange controt applicubld in
Libya provided however that:

ta)  the Company shail be entitled to retain abroad ail funds scyuired by it abroad
including the procesds of sales insofar as such funds may exceed the Compa-
ny’s requirements for the purposes of its operations in Libya, but statements
of foreign exchange holdings or procesds of sales of Libyan petroleum shall
be tendered to the Libyan Xational Bank in such form and =t such periods as
it may reguire;

(b} the Company shall be entitied to remit any Funds leld by it in Libya in ex-
cess of ils requirements in Libya in the primary currency in which the Com-
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[amy’s investotent tn sperations amder this concession was made. to the coun-
try from which the primary curreney uriginated:

{c}  the Company shall be enlitled to buy and sell solely for the porpeses of s
own operations in Libya and remittguces under paragraph {by above any enr.
rency whether Libvan or otherwise at the most favonrable rate of exclinge
wvailabie through authorised baaking channcls 1o any other buycr or seller in
Libya of such eurrency;

(d) no restriction shall be placed on the importation of fambs by the Company
for the purpese of carrying vul its operations under this coscession.

CLause 12,
Ancitlary Rights

For the purpose of its operaliouts under (liis concession the Conipany 2lrll have
tlie following rights in the concession area:

{a) with the approval i 1he Direclor, 1o drili for water amd impound wnlace
waters and (o #stablish svstems for the supply of water for if: operations el
for consumpiion by its emplovees;

th} witly the approval of the Director 1o carry away ansd use in Libya matertads sach
as gravel, send, lime, zypsum, stene and clay which shall be free of charge
in (e cage of such inaterials taken from fands other than privote lands;

{e) to erect, set up, maintain and operaic houses, {ences, engines, maclinery. fur.
naces, buildings, pipelines, siorage tanks, compressor stations, puniping sta-
tions, processing plants, field roads and sll other constructions, installations
and works required in furtherance of its activities. The Company may like-
wise for such purposes, ereet, set up, maintain and operate all other commu.
nication and transportation systenis and facilities bot shall not do so. other
than for lemporary purpeses, unless drawings of und locations for 1lieir sites
ltave been submitted to and approved by the Director.

Cravse 13
Traasport Rights

The Company shall have the right for the purpeses of its operaticns to erect aml
operate a harbour and terminal facilities together witly the necessary meany of com-
municstion and 1rensport between such facifities aidd any part of the concession area,
provided that the consent ol 1he appropriste authorities to the location of such works
shall be obtained. Such coasent shall not be unreasonably withheld or delayed. The
Company shall likewise have the right under similar conditions to build and main-
1ain pipelines elsewliere outside the concession area for the transport of petroleum
produced under this conceseon. In exercising such right the Company nmy ocenpy
[and in aeccordance with the provisions of Clause 14 hereof and erect and maintain
thereon any communication and transportation systems and facilities aml other fix.
tures which it requires for the installition, servicing, maintenance and operation of
such pipelines,
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Cratae 34
Right 1o occupy land

{1)  The Compuny shall have the right 1o enter and cecupy free of charee for the
purposes of its operations under this conceszion any land within the voucestion area
ather than private land, provided it is not then in the lawful ocenpation of tome per.
SO,

(2) If the Company fails to sgree with a private landowner or lawtel oecupier ol
other than private land as to the terms on which it oy enter and ocrupy the land
in question the Company shall immediately notify the Director. If the occupation is
to be of a temporary nature, not exceeding one vear, the Direcior thall anthorise sucl
tempotary occapation upen deposit by the Company with the Commission of & sum
by way of reasonable compensation to such landowner and or lawful cecupier for
ioss of use of apd Jdamage to the interest in the land a» the Director shall determine,
H the occupation is to be for a longer period 1hin ose year the Commission shali
authorise accupation by the Company of the land in question upon deposit by the
tompany with the Commission of such sum by way of reasonable compensation &3
the Commission shall determine and the Commission shall direct approprizte pro-
ceedings tc be taken 1o put the Company inle pessession of 1ke land under the law
from time 10 time in force, as if the Company’s operations were in all respects a
work of public utility, o the event of any dispute as to the nature and extent of the
imterests of clgimants to the lund or the amount of compensation psyable by the
Company, the Commission shall refer the dispute for determipation by am appro.
priate court of Law and the Commission shall pay 1o the respective claimants such
suti: by way of compensation as mey have been determined by the the Court. The
Commission shall pay to or obtain from the Company {as the case may be} the
amount by which the sum deposited by the Company rxceeds or fatls short of the
total compensation payable to the clzimants.

N This concession shall not confer vpon the Compaey the right to do any work
within the precincts of cemeteries, places used for religious worship and places of au-
liquity as defined in e Antiquity Laws from time to time in force. Any wotks
of art or antiquity discevered by the Company shall be subject 1o the law from time
lo time in force.

(4} No drilling or any dengerous operations shall be conducted within 30 metres
of any public worka or permagent buildings without the previous econsent of the
Director, and subject to such conditions as he may impose.

Crause 15,

Company's Labour

Subject .0 the provision of any Tmmigiation Laws in lorce at the lime, tlie Cout
pany is hereby allowed 1o bring into the country such employees as may be neces-
sary for its operations abd the competent authorities -hall facilitate the entry into
exit from and movement within Libya of such employees and their dependants while
sucly employees are engaged on the Company’s operations hereunder, The Compony
strell have the right 30 to arrange s labour shifis that all operstions may proceed
by day and by night and during public helidays.
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CLAUSE 16.

Company's Rights Ensured

The Govermuent of Libya, the Commission and the appropriate provineial autho-
vities will take all steps necessary to ensure that the Company enjoyn all the rights
vonferred by this Concession.

The contractual rights expressly ereated by this concession shall not be altered
exwepdt by mntual consent of the parties.

Crausg 17.

Saviug for Rights of Guvernment and Others

Nothing in this concession shall be deemed to limit the right t¢ grant conces-
-ioms in respeet of minerals other than petrolsum in the concession area, or gene-
rally to limit the rights of the Government or sny authority or person in the conces-
ston area, save us expressly provided herein; provided zlways that the Company's
operations hereunder are not thereby endangered or interfered with nor its rights
hereunder prejudiced. The Company shall not obstruet the exercise of any such
right, but shall afford 1lie holder thereof and of eoy concession holder as aforesnid,
every Teasonable facility for the exerrise of their rights.

Cravse 18,

Employnient and Training of Libyan Subjects

(n Provided that the requisite number having adequate skill and ability is avail-
able, 1hie minimum number of Libyan subjects empioyed by the Company in Libya
after 10 veara from the date of commencement of operations shall have reached at
least 759 of the total number of persons emploved by the Company in Libya.

{2 The Company shall as from the dale of cormmmencement of regular experis
from Libya of petraleum in commercial quantities produced in tlie concession area
make an annual payment to the Libyan Government of not less than £L2,500 and not
more than £L.5,000, which payment shall be applied towards giving Libyan subjects
sach technical training as may be agreed upon by the Director and the Company.
in order to fit them for employment in thepetroleum industry or in related under-
takings, provided Lowever thal the Company may ecach year reduce such payments
hy the amount which during that year it expended for the training and education
of Libyan subjects for such purpases in Libyn or abroad.

Crause 19,
Water Disposal
Plugging of Boreholes and Wells

The Company shall, iu accordance with good oil field praciices, provide an ade-
squate system for the disposal of ity water and wasle oil, and shall securely plug all
boreliuies and wells made by it beoire l“ie}" are abandoned.
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CLAUSE 2t
Reperts to be jurnished

(1} The Company shall at its own expense furnish 1o the Director during the

first quarter of each year z report of the progress of its opersations in the concession

area during the preceding year. This report shall coutaiu:

{n) a stolement of thre number of bore-holes and wells drilled, including boze.
holes and welis drilled in search of water, and of the depth of ¢ach, with =
plan showing their location if the Director so requires;

{ls} a statement of any petroleum, water or valuable mineraly encountered dur-
ing the rourse of the Company's operations;

{<c) a stalement of all petrolenm prodnced, of gas ~old, and of naturel gesoline re-
covered;

{d¥ a statement of the amount of water produced with the oil aund natural gas.
{e} the nature and extent of geclogical amd geophysical surveys carried out;
{€} 2 general survey of the operations; aml

(g} a statement showing the number of Libvan subjects and nationals of other
countries employed by the Company in Libya,

{2) The Company sheall furnish 10 the Director not less than 30 days before the
end of each year a sintement of the general programme 11 intends 1o carry out durzing
the following year.

{3) The Company shall keep aceurste financial records of its operations uvunder
hits concession which records shall he open to inspection by the appropriate autho-
rittes,

{H The Company shall Turnisl: sucl: further information velating to ita operations
in the concession area as the Director ehall reasonably require.

{3) The Company shall keep zccurate geological and geophysical plans, maps amd
records relaling to the lends within the concession area.

{6) On the discovery of oil or gas, the Director shall immediately be informed
of =uch discovery.

(7 All information furnished by the Compeny uuder thiz clavse shall {except
witl the consent in writing of the Company) he treated as confidential.

{rause 21.
inspection

The Chairuan and other members of the Commission, the Director and other
competent officials shall have the right to enter the premises of the Company and
inspect its work, books, registers and papers to ensure the proper implementation by
the Company of the provisions of the Law, the Regulations and decisions made here-
under ani the provisions of this Concession.
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{{LAUSE 23,
Measurement of Petroleum

The Company shall measure and record by methods custonary in good oil field
praclice all petroleum and najural gasoline produced and saved by e Company
within the coneession area as if fresd of water and other foreign subsiances. The
Drirector or any official designated by him shall be entitled to attend sucli measur-
ing and to examine and 1est the accuracy of the appliances employed therein and to
examine the records thereof. The Company shall assist such official in the perfor-
mance of his doties under this Claase. If any such measuring appliance shall at
any time be discovered 1o be inaccurate, the same shall, if the Director so decides,
be deemed to hLave existed in the condilion for 2 period of 90 days prior 1o the
discovery ol such inaceuracy, or for the period elapsed since the last oceasion upon
which tlie same was examined or tested, wichever shall be the less, anid the Com-
pany’s records shall be adjusted accordingly.

CLsUsE 23.
Address of Local Manager

The Company shall before tommencing operations furnish to the Director the
name and address of the Manager of the Company’s operations under this conces-
sion. Any netice required 10 be served on the Company shall be sufliciently served if
delivered at, or sent by registered post 10, the Manager at such address.

Crause 24,
Force Majeure

Failure by the Company to carry out any of the provisions of this Coneession
shall not give rise 10 any claim or be deemeid 1o be 4 breach of this Conerssion, if it
be shown that the failure has zrisen from force majeure, namely Act of God, insur-
rection riots, war, strikes of workmen, or any other unioreseen circumstances beyond
the co irol of the Compuny. If by reason of force majeure the fulfilment by the Con.
a1y i any of the terms and conditions of this Concession or the enjoyment of its
rights under thie Concassion is delayed the period of such delay shall he added to the
period fixed herein for such fulfilment or enjoyment.

Crause 25,
{ssigriment,

{ The {lompany may assign thia Conesssion in while or in part to otte or tore
conmpanies if the assignee: )

(1) controls the assignor, or

ib})  is controlled by the assignor, or

(¢} is controlled by vte or mure companies who themeelves control the assignor
provided 1hat in the aforessid cuses the control ey be direct or hnlirest, am pro-
vided that the assigniee satisfies the conditions fid duwan in Azticke 5 of the Law.
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(2} In other cases assignment may not be made except with the consent of the
Commission, and suhject to such conditions as it may deem appropriate.

CLause 26.
Right to remove properiy

On the surrender of any area and oo the expiralion or earlier determination of
this concession, the Company shall, except a3 hereafter in 1his clanse provided, be
entitled lo remove all its property of whatever nature situated within the surren.
dered area or the concession area ag the case may he. Well casings and well heads
way not however be remaved unless ndequale protective measures are taken to the
satisfaction of the Director. Fixtures necessary to conteol the flow of gas or liquid
fromt the well liead may not be removed whhout 1lhe approval of the Dirsctor. No
taxes, duties or charges whatsoever other ilian any specifically made payable bere-
under, shall be imposed in connection with such removal. The Direstor, may, how-
ever, within a period of 30 days following any surrender or expiration or earlier de-
termination, elect to purchase any property which theretofore was used by the Com.-
pany solely and exclusively in connection with its operations within t‘he surrendered
arez or the concession nrea. Such purchases will be made at a fair price 10 be deter-
mined by agrecment betwesn the Director and the Company. Failing such agree-
ment the matter shall be referred to &n independen: expert or panel of experts as.
may be agreed between the Director and the Company. Such panel shall consist of
one member to he appointed by the Director, ancther member to be appointed by
the Company and a third member tc be chosen by the two members appointed.
Tl expert or panel. as the case may be, shall determine what, in the circumstances,
is & {air price [or the property. The wells, and any w:ll casings, well heads and fix-
tures not removed as aforessid shall be handed over to 1he Director free of charge
within 30 days following the surrender or expiration or earlier determinaiion. The
Direclor may require the Company to restore the surface of the land to a reasonable
cerdition in accordance with good oil field practice, taking into account normal wear
and tear caused by the Company's operations thereon.

Crause 27.
Hevoer ion

{I) The Commission may, by notice in writing 1o the Company, revoke Lhis Con-
cession in the following circumstances but not ctherwise:

(2) !te Company {ails to commence operations within 8 months as required by
~lause 4 or [ails to meet its expenditure obligations withir each of two con-
secutive periods specified in Artiele 11 {1) {&) and {b) of the Law, or

)] any surface rents or royzities payable under this Concession are in arrears for
six months after the date on which they ought to have been paid in accor-
dance with Clause & and Clause 7; or

(c}  the Company goey into liquidation except voluniarily for the purpose of re-
construction or amalgamation, or & receiver la appointed; or

() the Company fails to perform its obligations under Cliuse 2 or Clause 25; or

(= any sum awarded against the Company in arbitration proceedings under the
following clause liga not been paid within %0 days of the date stipulated in
the award;

Provided that the Commission shall give to the Company previous notice in writing
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of the breach and require the Company to reanedy the hreach and pay compenration
where appropriate within the petiod fixed by the Commission whish shall not be
less than 90 daye: notice of revocation shall only be given if the Company las failed
within the speeified period to remedy the breach and pay compensation where ap-
proprnate,

{2) Whenaver the Company disputes the gromnds upon shicl revocation may
be based and reguests arbitration under Clause 28 hereof, the revocation shall anly
become effective subject to and in accordance with the resalt of the arbitration.

{3) Revacation shall be without prejudice to any lisbility incarred by the Con-
pany before revocation.

Cravuse 28,
Arbitration

{1} Any dispute batwesn the parties arising out of or in conttection with this Con-
cession, unless otherwise resolved, shall be settled by arbitration proceedings between
the Commission as one party and the Comypany as the other party 2nd such proceed-
ings shall determine the ineasores to be taken by ilbe parties including, if appro-
priate, payment of compensation, to put an end to or remedy the damage caused
by uny breach of this Concession.

{2) The institation of procesdings shall take place upon the receipt by one party
from tlie other of a written request for arbitration. Each party shall within thirty
days of the institution of proceedings appoint an arbitrator. If the arbitrators fail
to setile the dispute they shall appoint an umpire within sixty days of the institution
of proceedings. Tf they do not do so either arty mav request the President, or, if the
Presidant ie 2 national of Libya or of the country in which the Company was origi-
nally registered, the Vice-Prasident of the Internstional Court of Justice, to make the
appointment.

{3) If either of the parties within sixty days of the institution of procesdings
either fails to appoint its arbitrator or does not advise the other party of the zp.
peointment made by it, the other party may request the President or, if the President
is & national of Libyz or of the country in which the Company was originally regis-
tered, the Vice-President of the Intenational Court of Justice to appoint a zole arbi-
trator who shall hear and settle the dispute alone.

(4) The umpire, however appointed, or the scle arbiirator shall not he either =
national of Libya or of the country in which the Company was originally registered:
nor shall he be or have been in the employ of any party to this Concession or of
the Government of the aforesaid country.

{5}  Should the Internationsl Court of Justice be replaced by or its functions be
substantially transferred to any new international tribunal, the fanctions of the Fre-
sident or Vice-President (as the ense may he} of the International Court of Justice
exercirable under this Concession shall be exercisable by the Presideni or Vice-Preesi-
dent {as 1he case may be) of the new international tribunal without further sgree.
ment hetween the parties hereto.

{6} The procedure of arbitration shall he determined by the nmpire or the sole
arbitrator who shall be guided generally by the relevant riles of procedure estab-
lished by Articles 32-69 inclusive of the rmles of 1the International Court of Justice of
6th May, 1946. The umpire or sole arbitrator shall likewise fix the place and time
of the arbitration.
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7 This Concession thail be governed by and interpretad in accordance with the
Laws of Libya and sucli principles and roles of international law as may be relevant,
and the umpire or sol= arbitrator shall base hic award upon those laws, principles
and rules.

(8) There shiull be ne appeal agsinst the award and the parties 1o this Conces-
sion shall faithfully akide thereby.

€9y The expenses of the srbitration shall he borne by l]tc purtie; in such propor-
tion and manner as may be provided in the award.

Crause 29,
fnnfrpreratfou

{1} Words defined in 1he text of the Petrofeum Law 1955 shall have the szme
meaning in this Concession.

{2) In 1this Concession:
« the Law » means the Petroleum: Law of 1935;
« the Director » means the Director of Petroleum Afairs;

« land » means lerritory under the control and jurisdiction of the United King-
dom of Libya and includes marshes, ground underlying lakes or rivers and the seabed
and subsoil beneath territorial waters and the high sees continous theretos

« concession area » means the ares over which for the tinie being the Company
enjoys the rights conferred upon it hereunder;

« erude oil » means any unrefined oil consisting primarily of hydrocarbons:

« natural gasoline » means any liquid hydrocarbon obiained {rom naiural gas by
any chemical or physical process;

¢ natural gas » means any suhsail gas consisting primerily of hydrocarbons;

e quarier » means & three month period of 8 year beginning on Ist Ianusry, Ist
April, 1st July or st October as the case may be

Crause 30.
Fees

This Concession is granted oo payment of a [ee of £L300.

(Stgmed} . . . . ... .. ... ...
For the Commission
(Signed) . . . . . .. ...
The Minister
(Signed) . . . . ... ...
For the Company
Company's Seal
Date . . . . . .. . e

Corresponding to . . . . . . . P
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ROYAL DECREDL

AMENDING THE PETROLEUM LAW QF 1953

Having seen Article 64 of the Constitution,
Article 25 of the Petrolenm Law 1955, ond

Acting on what kas been submitted to us by the Minisivr of National Econemy
asrel mwith the approval of the Conncil of AMinisters,

WE, IDRIS THE FIRST, King of the United Kingdom of Libya,
Decree as folowes:

AntcLe 1.

The first paragraph of Article 25 of the Peiroleum Law of 1955 is hereby amended
1o read as follows:

a {1} This Law may be cited ar the Petrolenm Law 1955 and shall come into force
thirty days after publication in the Official Gazette with the exception of articles 2
arl 24 which shall come into ferce on publicstion ».

ARTiCLE 2.

The Minister of National Eronomy ahall carry out this Deeree which shall tnke
effect on publication.

IDRIS

Given at Dar-Assalaam Palace on 29th Ramadan 1374 h.
Corresponding to 2Ist May 1955, g.

By Order of the King

SALEM AL-QADI ABDUL MAJID KU'BAR
Minister of Mational Economy For the Prime Minister
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ROYAL DECRER

FORMING THE PETROLEUM COMMISSION

Having seen Article 2 of the Petrolenm Low of 1955,

The Hoyal Decree given on 29th Ramadan 1374 amending the sforesoid Low,
and

Acting on what has been submitted 1o us by the Prime Minister on concur-
rence with the competent authorities of the Provinces, and with the approval of the
Conncil of Ministers,

WE, iDRIS THE FIRST, Kiny of the United Kingdom of Libya,
Decree as foliows:

ApticLr 1.
The following are hereby sppointed as members of the Petroleum Commission:
Assayyed Apis Al-Qasim
Asssyyed Abu Bakr Akmad
Assayyed Muhammad Assifa
Assayyed At-Taher Al-Bishti

ARTICLE 2.

The Commission hersinbefore mentioned shall elect its own chairman.

ARTICLE 3.

The Prime Minister shall carry out this Decree which shall come into force on
publicaion.

IBRIS

Given at Dar-Assalasm Palace on 29th Remadan 1374 h.
Corresponding 10 21at May 1935, g.

By Order of the King

ABDUL MAJID KU'BAR
For the Prime Minisnter
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PETROLEUIA REGULATION No. 1
The Minister of National Ecomomy.
Having seen Anicle 24 of the Petroleam Lame No. 25 of 1955,

And aciing on what has been submiteid to him by the Petrofeum Comntission
Fromulgates the {olfowing reguiation

PART 1
Article 1

There shall be an ofbeial map of Libva for the purposes of the Petroleum
Law 1955 to a scale of 1.2,000.000, called Map No. 1., which is attached as the
first Scheduie hereto. On this map the international frontiers. petroleum rones and

the grid shall be indicated.

Article 2

For all purposes of the Petroleum Law [955 and the Regulations issusd the.
renunder the Perrsleum Zones shall be as Follows:

The First Zone - consisis of the Province of Tripolitania bounded on the Nonh
by the limits of territorial waiers and.high seas contiguous thereto under the con-
trol and jurisdiction of the United Kingdom of Libya, and on the Eaq by 18% 50
longitude until it interects the coast line, thence in a straight line in 2 Sonth-Es-
steely direction to the point where 300 lotitude intersects 199 5° longitude then-
ce 1 a straight line running i no Soush-Westerly direction to the point where 107
30" longitude intersccs 290 407 latitude, thence directly South slong 8Y
30" longitude 10 the intersection with 28% latitude, thence in 2 Westerly dire-
cton zlong the 28° latitude to the intemsection with 12° I5' longitude thence
directhy Nomh along 12° 1% longitude to the intersection with 31° latitude,
drectly West  along 31° latitude to the border of Tunisiz. thence I 2
genera. Norchesly direction along the international boundary with Tunisia,

he Second Zone consists of that part of Cyrensica north of 287 latitude.
bour .d on the West by the Eastern boundary of Zone 1 described sbove, on the
Nor . by the limits of the terrisosial waters and high seas under the control and
juri~liction o fethe United Kingdom of Libys, and on the East by the international
bou--fary with Egvpt.

he Third Zons consist of the part of Cyrenaica South of 289 latitude boun-
ded on the West by 18% 207 longitude. on the East by the intematicnal boundary
with Egvpt and the Sudan.

The Founth Zoune consi ts of the Pravince of the Ferzan bounded on the Nonh
by the Scuthern border of the First Zone described above bounded on the West by
the International boundsey with Algeria and Tunisie, on the South by the Inter
narional boundary with French East Africz and French Equatorial Africa and on
the Esu by 18° 30" longitude, which is the Western bm:m?ar}' of the Third Zane.



194 CONTINENTAL SHELF [321

Article 3

The grid to be used in conjunction with the official map shall consist of lon.
gitude ané latitude lines five minutes apant commencing from anv full degree.

Article 4

Boundanes of toncessions shall conform as far as posiible to the grid lines
specified above with the following exceptions:

a) Where they follow the limits of the territorial waters and high seas contis
ous thereto under the contrel and jurisdiction of the inited King.
ﬁ:m of Libya.

b} Where they follow the coast line of Libva.
¢} Where they follow the boundaries of the Petroleum Zones,

d} Where they follow the international frontiers.

Atticle 3

a) Concession areas applied for shall be compact and free from narrow in-
dentations, except in exceptional cases as the Commission may deem fir,
An zpplicant shall not be permitted to unify distinct concession areas by
connecting them with sn insubsiantial link. The Commission may requi-
re any applicant who fails to complv with the provisions of this paragraph
to ameng his application.

b} The grestest length of a concession shall not excesd six times its weigh
1¢d mean average width. However the Commission may permit a deviz-
tion from the aforementioned ratio of width to Jength where it deems it
necessary_ In determining the above ratic contiguous and adjoining con-
cessions shall be considered as a unit, notwithuianding that they may cross
1onzl boundaries.

c) The above provisions shall not apply if the Commission deemns it ne-
cessary for the settlement of overlaps.
Article 6

For all purposes of the Petioleum Law 1955 and the Regulations issued the-
reunder the area of each 5> 5 block of the grid shall be deemed 0 be as 5ot out
hereunder.

Each §° 1 §° block
between 33 . 340 of Latitude 71.57 »q. kilomrores

» 320. 33 » 2 1237 » -
» 3} .3M . » 1315 .
. 30° . 310 & » 7381 » »

» 0% .3 » . TEE . ]
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between 2% . 1% of latimde 75.35 wq. kilometres

» 27% _ 2EF » T6.04 » »
M .M » 8.0 . *
» 25¢ . 28v . = M . .
> 248 . 25% . s 7.9 »
» AL T L » WBSE - »
» 220 .20 » » 7813 = .
» 0.2 » 84T = .
» Ll 21 . » 8620 » -
» 199 . 20¢ » w0 . »
PART Il

1. APPLICATION FOR PERMITS AND CONCESSIONS

Article 7

{1) Applications for permits and concessions shall be submitted in triplicate in
the form prescribed in the second and third schedules to this Re%[atirm, Such
spplications shall be handed or sent by registered mail to the Director. Any
applicant wishing te receive an suthenticated copy in accordance with the
provision of Article 10 (d) hereof shall submit a further copy for that purpose.

¢2) Applications shall be submitted during the officisl hours of the Director, na-
mely. between 3.00 am and 12.00 noon each dav of the week excepr official
public holidays. The Director shall not receive any application submirted
during other hours except spplications for concessions submitted in accor-
dance with Anicle 8 {1) (agpof the Law in which case the Director shall
receive applications submitted up to midnight of the seventh day following

the coming inte force of the Law.

{3) The expression «on the same day » Article 8 {1} (b} of the Law means
during the ofhcial office hours of the Director.

Aricle B

The Commission shall take all step: necessary to ensure that sll spplicacions
for permits and concessions and sll plans, sketches, reports and other documents
accompanying such applications are ttested 25 confidential.

Article 9

{1} Every applicant for a permit or concession shall, on the submission of the ap-
plication, notify the Commiscion of the name, residence and Post Office address
of the n resident in Libva authorised to act for and on behalf of the appli
cant { hereinafter called ¢ the Local Manager 2 ). The applicant shall provide
the Commission with the necessarv oﬁcx:g: suthenticated power of attorney
of the Local Manager.
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Article 10

On the recipt by the Director of an application for a permit or contession
he shall forthwith:

{a} give to the application an exclusive reference number,

(b) register in the Peroleum Register particulars in accordance with Amicle
i of this Regulation. Every valid application (o be regi-tered shall be dee-
med to be registered when it is veceived by the Director, provided however
that no application shall be made public on the day on which it was received,
or, in the case of 2pplications coming under the provisions of Anticle 8 {1}{a}
of the Law, within the period specified therein,

{¢} Ele all such applications and any sketch. plan or other document accompany-
ing them in the records of his ofhce.

{d} where requasted under the provisions of Acticle 7 {1) hereof, retuin 10 the
licant o copy of the application and of the documents accompanying it,
;ﬁ& authenticated by the Director as truc copies of the original application

and of the other documents seceived by the Diractor,

{e) issue to the applicant an official receipt showing the nature of the documents
received, the reference number in the Petroluem Register, the reference num.
ber given to them by the applicant and the exact time and date of raceipt,

Article 11

The Dircctor shall keep 8 Petroleum Register signed by the Minister and
the Chaimman of the Commission, and bearing the seals of the Ministry and the
ission on each page, and such other registers as may be directed by the Com-
missien for the registration of applications for, and the grant, sssignment, renewal,
surrendes, termination and revocation of permits and concessions and ocher particu-
lars relating thereto and especially:
(2} the dates of the application for, and of the grant, sssignment. renewsl. surren-
dez, termination and revocation of the permit or toncession.

{b} the nyme and eddress of the applicant and the name, residence and Pon
Ofbce address of the Local Manager in Libya,

(c) tbe arces applied for, granted and surrendered,

{2} ol reference numbers relevant to such particulsns,

Article 12
{1) The Commission shall issue such maps, plans and sketches a5 may be ne-
cestaty.
{2) Thbe Dimctor shall maintain status maps in respect of each Petroleum Zone

showing the sreas induded i il pending spplications the aress of all currently
valid concemions and sl open areas.
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Article 13

The Petroleum Register and the siatus mups shall, duning the oificial hours
of the Director, be open to the public and centified copies may be made of them on
payment of 2 reasonable fee to be determined by regulation.

II — CONSIDERATION GF APPLICATIONS
Anticle 14

The Director shall immediately submit 10 the Chairman of the Commission an
original copy of each application submitted 1o him.

Article 15

{1} 1If it appears to the Commistion that en spplication for & permit or conces-

sion contains minot jnedvertant errors in form including errors of teznslation, the

Commission shall, if it deems necessary to have the errors corrected, reques: the

applicant to make such corrections within a reasonable period determined by the
mmis-ien without loss of priority.

{2} The Commision shall also permit the correction of similsr emors appearing
in any plan, sketch, repod or document submitied o the Commission.

{3} 1In other cases the provisions of the Libyan Law will apply.

Artele 16
{1} The Commisison shall consider valid applications in order of their priority.

(2} The Commission may mluire an: applicant to submat sdditicnal infermation
relevant to his application and shall allow such applicant a reasonable period within
which to submit such information withowt Joss of priority.

{3) The Commission shall initially determine she eligibility of the applicant in
sccordance with Article 5 of the Law,

The decision of the Commision regarding the eligibility or ineligibility of an
applicant shall not be binding on the Commission in respect of future spplications
bv the same applicant.

Anicle 17

(1) H the application does not conBict in whole or in part with other epplications
of equal prionty sand the Commission decides 1o grant the application, such appli-
cation mg the decision of the Commission shall be referred to the Minister.

(2} ¥ the application conflicts in whole or in pan with other applications of equal
priority the Commission shall apply the provisions of Article 8 (2) of the Law.
The Commission shall. in consurtatim with conflicting spplicants determine the
necessary periods for the implementation of the ssid paragraph. At the conclusion
snd in the light of this &'rocedure the applicstons and decisions of the Commission
shall be referred to the Minister and the applicants shall be potified of the decisions
of the Commission.
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{3) Where necessary in the settlement of conflicting applications the aress cove-
red by eny one concession need not be contiguous,

{#) I the Commission decides to refuse any application for o permil or conces
sion, the applicant shall be informed accordingly, and the application, together with
the decision of the Commission. shall be refarred 1o the Minister.

Article 18

(1) If the Minister approves any decision of the Commission regarding the gram
or refusal of any application, the Commission shall forthwith inform the applican:
sceordingly and teke such other action as may be required to implement the deci-
sion of the Minister.

{2) If the Minister does not approve any decision of the Commission regarding
the grant or refusal of any application, the Commission shall reconsider its decision
in the light of the observations of the Minister, and shell rafer jts decision back ©
the Minister.

{3) No permit or concession may be granted except with the approval of both the
Commission and ¢he Minister.

Article 19

An applicant whe is notified of the Bnal scceptance of his application shall:
{1} pay the prescribed fee,

{2) in the case of the grant of 2 concession, give the bond o1 banker's guarantee
in the sum determined by the Commission in sccordance with pangraph 3 of Ar
ticle ¢ of the Law. The bond or guarantee shall be in triplicate, sach cop{ being
duly recorded in the Registers of the Commission, one of which shall be kept by
the Commission and the other two shall be retumned to the applicant after such re-
ling,

{3) sign an undertaking to abstain From all politica! setivity in Libva.

The above procedure shall be tompleted within one week from the date of
the rweig:)::f the final notification. Payments shell be made w the Treasury of the

Federal ermment in the account of the Petroleum Commission.
Anticle 20

{1} The Commission shall, after ascermmaining the completion of the procedure
provided for in the previous Anicle, fix a date for the signature of the permit or
ooncession as the czse may be.

{2} Renu due in respect of any concession shall be paid in the manner prestribed
in the previous Article hereof immediately on the grant of such concession.

Article 21

Any penwon to whom 2 concesion is granted chall, before commencin -
raions, take 3ll & riate Jegs! steps to comply with the requirements of t :E—
byan Comnmercind and such -ather laws as may be applicable in recpect of

suck operations.
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Anticle 22
{1} In regulations isseed under the Petroleum Law No. 25, 1955

fa} words and phrases defined in the Permleum Law No. 25, 1955 and
the Second Schedule thereto shall have the same meaning in the Re-
gulations issued undar the Law.

{b} the coast line means the line of mean low watcr spring tide level.

{c) the weighted mean sverage width is determined by dividing the ares
by its greatest dimension.

{2) The Director mav, with the approval of the Chairman of the Commission,
delegate to any official of the Commission any of the functions conferred on him by
sthe Law, the Schedules thereto and the Regulations issued thereunder.

Artcle 23

This Regulation shall come into force on the date of*the coming into force of
the Petmoleum Law No. 25, 1955,

Promulgared on éht Thul Qi'da 1374, h.
Correspending to 16th June 1955, g.

SALEM AL-QADI
Minister of National Ecomomy

[For the map see Memorial of the Libyan Arab Jamahiviva, |, p. 457]
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Annex 1-2

. REPRODUCTION OF Map NO, | ATTACHED
10 PETROLEUM REGULATION NO. |

[See Memarial of the Libvar Arab Jamehiriva,
1. p. 467]
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Annpex [-3
A
LiBYaAN Nore VErRB4LE OF 14 JuLy 1980

[Copy of the Document in Arabic not reproduced]

B
TUNISIAN No7E VERBALE OF 27 JULY 1979

[Copy of the Pocument in Arabic not reproduced]

A
{Transiation}
NOTE VERBALE 1/7/10/96

The Secretariat of Foreign Affairs of the Socialist People's Libyan Arab
Jamahiriya presents its compliments to the distinguished High Representation
of the Tunisian Repubtlic and would like to notify to the Tunisian Government
the following: |

it has been noted by the competent authorities of the Socialist People’s
Libyan Arab Jamahiriya thal the drilling platform Douglas Carver is
conducting oil-related activities on behalf of the Tunisian Government at a site
defined by the following co-ordinates:

36°13 2" N
[1°20° 6" E.

The Socialist Peoples Libyan Arab Jamahiriya, while reminding the
Tunisian Government of its previous positions and its non-recognition of all
prior or recent activities or contracts affecting its inalienable rights tn the
continental sheif, declares its fullest reservation with respect to any acts likely
te prejudice such rights and further declares its rejection of any situation which
might in the least infringe such rights.

Tripoli, 27 Shabane 1389 W.R.
10 July 1930.
B
{Traduction non officiclle du texte arabe)

Le ministére des affaires éiranpéres de la République tunisienne présenie ses
compliments & ia haute représentation de la Jamahiriya arabe libyenns
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populaire et socialiste 4 Tunis et la prie de bien vouloir communiquer a son
gouvernement ¢e qui suil

Les services compéients de l'administration tunisienne ont remarqué des
travaux de forage d'exploration effectués par un bateau de forage dénommé
Scarabeo 11} dans un site marin défini par les coordonnées suivantes :

33° 507 03.7" nord
12° 41" 48,3 est

Le Gouvernement tunisien constate que ce site est impliqué d'une maniére
evidente dans Vailaire de la délimitation du plateau continental entre les deux
pays actuellement soumise a la Cour internationale de Justice et peut donc
appartenir & la Tunisie conformément aux principes el régles de droit
international applicables.

Dans l'attente du réglement de ['aflaire, le Gouvernement tunisien croit qu'il
est du devoir des deux Parties de sabstenir de toute initiative de nature & porter
atteinte aux droils de I'un ou l'autre des deux pays et d'entrainer une
complication, voire une aggravation du différend.

En tout état de cause, le Gouvernement tunisien déclare réserver tous ses
droits et se voit obligé d'élever sa protestation au sujet des opérations en
question. Il demande par ailleurs instamment au Gouvernement libyen
d'ordonner la cessation rapide des travaux ainst que [e retrait du bateau de
forage.
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Annex [-4

NAVIGATIONAL WARNING [SSUED BY THE SPANISH INSTITUTO HIDROGRAFICO
DE LA MaRrINA ON 8 May 1980 TOGETHER WITH OTHER SIMILAR NAVIGA-
TIONAL WARNINGS ISSLED IN 1980

Not reproduced]

Annex I-§
TUNISIAN NOTE VERBALE OF 4 AUGUST 1979
ICopy of the ﬁacmzwm inr Arabic nor reproduced)
(Franstation)

The Ministiry of Foreign Affairs presents its compliments to the High
Representation of the Socialist People's Libyan Arab Jamahiriya, and with
reference 10 the Ministry’s Note Verbale No. 502671, dated 27 July 1979, has
the honour to inform the High Representation thar the competent Tunisian
authorities, on the basis of the Libyan navigational warning and its own
investigation, have observed that the drilling platform Scarabeo 11 is logated at
sea at the following co-ordinates:

33245037 N
12041 483" E

and not at the co-ordinates mentioned in the previous Note Verbale.

The Ministry of Foreign Affairs while reiterating once again ils previous
position mentioned in is Note Verbale No. 502671, dated 27 July 1979,
requests the High Representation of the Socialist People’s Libyan Arab
Jamahiriya to inform its Government of this correction and 1t avails itself of
this occasion to express its highest respect and consideration.
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Anoex |-6
LIBYAN Nove VERBaLE NG 1/7/10/162 oF 25 NOVEMBER 1980
{Copy of the Document in Arabic not reproduced]

{Tronstation)

The Secretariat of Foreign Affairs of the Socialist People’s Libyan Arab
Jamahiriya presents its compliments to the Hiph Representation of the
Tunisian Republic in Tripoli and would like to notify to its Government the
following:

It has been noted by the competent authorities of the Socialist People's
Libyan Arab lamahiriyza that the drilling platform Penrod 70 has moved from
its previous site in order to conduct oil-reiated activities on behalf of the
Tunisian Government at another site defined by the following co-ordinates:

34* 51" 51" N
I1°3% 23" E.

The Sccialist Pesople’s Libyan Arab Jamahiriya, while reminding the
Tunisian Government of its previous positions and its non-recognition of all
prior and recent activilies or contracts affecting its inalienable rights in the
continental shelf, declares its fullest reservation with regard 10 any acts which
might prejudice those rights, and its rejection of any situation which might in
the least infringe them.

Tripoli, 19 Muharram 13%0 W.R.
25 November 1980.
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Anpex [-7
LiBYAN NOTE VERBALE NO.1/T711/179 GF 13 IANUAEY 1981
[Copy of the Document in Arabic not reproditced]
{Transiasion)

The People’s Committee of the People’s Bureau for Foreign Liaison of the
Socialist People’s Libyan Arab Jamahiriya presents its compliments to the
brotherly High Representation of the Tunisian Republic in Tripoli and would
[ike to notify to is Government the following:

With reference to cur Note Verbale 1/7/13/162, dated 26 November 1980,
concerning the drilling platform Penrod 70 which was operating at the
following site:

34°12° 51" N

11239 23" E
and to the fact that it has been noted by the competent authorities of the
Socialist People’s Libvan Arab Jamahiriya that the drilling platform in question
has moved to another site, namely:

34°31'6" N

12203 4" E
the Socialist People’s Libyan Arab Jamahiriya recalls its previous position with
regard Lo its non-recognition of any activities or contracts affecting its rights in
its continental shelf, and declares once again its reservation with regard to such
activities or any other acts which might prejudice its rights menticned above,
as well as its rejection of any siteation affecting 11s rights.

Furthermore it avails itself of this opportunity 1o correct the clerical error in
its first Note Verbale as to the site of the drilling platform. By mistake, it was
there stated that it was located at:

34% 517 51" N,
whereas its exact location is

34 12" 517 E,
as stated inthe present noie.

Tripoli, 13 January 198].
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Annex I-8
A
TUNISIAN NOTE VERBALE OF 16 FEBRUARY 1981 SENT TO LIBYA

[Copy of the Ducument in Arabic not reprodiced]

B

TUNISIAN NOTE VERBALE OF 16 FEBRUARY 1981 DEPOSITED WITH THE
REGISTRAR

[Copy of the Dacument in Arabic not reproduced]

{Traduction)
NOTE VERBALE TUNISIENNE Ne 500442

REPUBLIQUE TUNISIENNE
MiINISTERE DES AFFAIRES ETRANGERES

Le ministére des affaires étrangéres présente ses meilleurs compliments 4 la
haute représentaticn de la Jamahiriya arabe libyenne populaire et socialiste et
la prie de bien vouloir transmelire i son gouvernement ce gui suit :

Par référence aux deux notes verbales du Gouvernement tunisien la
premiére portant le n® 86400 datée du [ 3 Bvrier 1988, la deuxiéme n® S018%4
datée du 30 mai 1980, les autorités tunisiennes ont constaté que fa plate-forme
de forage Gulnare qui exercail des activites sur le site défini par les
coordonnées stivanles :

3PN
16° 28 E
s'est déplacée sur un autre site défini par les coordonnées suivantes
3355 17" N
12239 3I"E
lequel site se trouve dans une zone du plaleau continental que ie Gouver-
nement tunisien considére comme relevant de sa souveraineté.

Le Gouvernement tunisien invite la Jamahiriya arabe libyenne populaire ot
socialiste a retirer la plate-forme de lorage mentionnée.

Par ailleurs le Gouvernement tunisien déciare son attachement a ['ensemble
de ses droits dans cetle zone el sa non-reconnaissance de toute situation établie

découlanm de quelgue opération que ce soil. postérieure ou antérieure, de
nature a porter la moindre atteinie 2 ses droits.
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B
{Traduction}
NOTE VERBALE TUNISIENNE Ne 500442 plU 16 FEVRIER 1981

Le ministére des affaires étrangéres présente ses meilleurs compliments a la
haute représentalion de la Jamahiriva arabe libyenne populaire €t socialiste ¢t
1a prie de bien vouloir transmettre 4 son gouvernement ¢& qui suit :

Comme suite aux deux notes verbales du Gouvernement tunisicn, la
premiére portant le n® 00468 datée du 13 février [980 la seconde le n® 501894
datée du 38 mai 1980, les autorités tunisiennes oit cor;staté que la plate-forme
de forage Gufnare qui €tait en activité sur le site défini par les coordonnées ci-
apres .

34° 54" nord
et 12° 28 est
s'est transportée sur un autre site défini par les coordonnées suivantes :

33° 55 17 nord
et 12°39 37 est
lequel site se trouve dans une zone du plateau continental que le Gou-
vernement tunisien considére comme relevant de sa souveraineté.

De ce fait, le Gouvernement tunisien invite la Jamahiriya arabe libyenne
poguiaire et socialiste 2 procéder au retrait de la plate-forme de forage sos-
VIsee,

Le Gouvernement tunisien proclame, par ailleurs, sott ferme atlachement &
lensemble de ses droits dans cefte zone et sa non-reconnaissance de toute
situalion existanie découlant de quelque opeération Que se soit, passée ou a
venir, de nature & porter la moindre atizinte 3 ses droits.

LA HAUTE REPRESENTATION DE LA JAMAHIRIYA
ARABE LIBYENNE FOPULAIRE ET SOCIALISTE
A TIINIS.
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Annex I-9

SELECTIVE LIST 0¥ DOCUMENTS ANNEXED TO THE TUNISIAN MEMORIAL

No.

Status of Document

Original andfor Copies

Status of Original

In French. Not au-
thenticated.

Has nol been
presented.

Unknown, but there is
a reference to the source
of publication.

In French. Not com-
plete and not authenti-
cated.

Has not been
presented.

Unknown, but there is
a reference to the source
of publication.

In French. Neot com-
plete and not authenti-
cated.

Has not been
presented.

Unknown, but there is
a reference to the source
of publication.

In French. Not com-
piete and not authent-
cated.

Has not been
presented.

Unknown, but there is
a reference to the source
of publication.

In French. Complete
but not authenticated.

Has not been
presented.

Unknown, but there is
a reference to the source
of publication. Tt should
be noted that there is a
mistake in Article 4
concerning the date of
expiration of the Agree-
ment. The Apreement
was signed on 1 Feb-
ruary 1963 and Article
4 provides that it ex-
pires on 31 December
1960,

In French. Not com-
plete and not authenti-
cated.

Has not been
presented.

This agreement has not
been published by the
Journal officiel de fa
Républigue tunisienne
which has published
only the law of ratifica-
tion.

In French. Not com-
plete and not authenti-
cated.

Has not been
presented.

This agreement has not
been published by the
Journat officiel de la
Reépublique  tunisienne
which has published
onlv the law of ratifica-
{ion.
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No. Sratus af Documens Qriginal andfor Copies  Status of Original
%,  In French. Complete Has not been Unknown.
but nol authenticated.  presented.
9. In French. Not vom- Has not been Unknown.
plete and not authenti- presented.
cated.
13, In French. Complete Has not been Unknown.
but not authenticated.  presented.
16. In French. Complete 1as not been Unknown.
but not authenticated.  presented.
17. In French. Not com- Presented in Arabic. Translation which indi-
plete. cates that the brotherly
relationship  between
the two parties has been
put aside.

I8A.In French. Not com- Presenled in Arabic. The translation which

plete. indicates that the com-
missions were technical
commissions has been
put aside.

18B. In French. Not com- Presentedin Arabic.  The text of the original

plete. concerning the Agree-
ment and the financial
contribution has not
been reproduced, along
with the translation re-
garding the status of the
technical commissions.

i%. In French. Complete Has not been Unknown

bui not authenticated.  presanted.

20. InFrench. Complete.  Presented in Arabic.  Paragraph 7 has not
been translated, since
this paragraph was not
clear,

29. InFrench. Complete.  Presented in Arabic.  In the Arabic decu-
ment, 10th line, thc
coordinates were left in
blank.

30. In French. Complete Has notbeen Unknown.

but not authenticated. presented.

40. In French. Not com- Has not been Unknown.

plete and not authenti- presented.

cated.




210

CONTINENTAL SHELF

No. Staius of Document Originaf andfor Copies  Status of Original

42, In French. Not au- Has not been Unknown.

thenticated. presented.

46, In French. Complele.  Presented in Arabic.  No mention
Libyan note
corrected.

47. In French. Not au- Has not been Unknown.

thenticated. presented.

48. In French. Not au- Has not been Unknown.

thenticated. presented.

49 In French. Not au- Has not been Unknown.

thenticated, presented.

50. In French. Nopt au- Has not been Unknown.

thenticated. presented.

51. In French. Not au- Has not been Unknown.

thenticated. presented.

52. In French. Not au- Has notbeen Unknown,

thenticated. presented.

53. Tn French and ltalian. Has not been Unknown.

Not authenticated. presented.

54. In French. Not au- Has not been Unknown.

thenticated. presented.

55. In French. Not au- Has not been Known to Libya.

thenticated. presented.

56. In French. Not au- Has not been Unknown.

thenticated. presentaed.

57, In Freach. Not au- Has notbeen Unknown.

thenticated. presented.

59. In French. Not au- Has not been Unknown.

thenticated. presented.

&63. In French. Not au- Hasnotbeen . Unknown.

thenticated. presented.

63. In French. Not au- Has not been Unknown.

thenticated. presented.

66. In French. Not au- Has notbeen Unknown.

thenticated. presented.

67. Tn French. Not au- Has notbeen Unknown.

thenticated. presented.
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No.  Siaius of Document Original andfor Coples  Status of Original
71. In French. Not au- Has not been Unknown. However,
thenticated. presented. thera is a reference to
the source of publica-
tion.
77. In French. WNof au- Has not been Unknown. Not pub-
thenticated. presented, lishegd in the Jowurial
afficiel de fa Republique
tunisienne and has no
other reference,
78. In French. Not au- Hasnot been Unknown, but there is
thenticated. presented. a reference to the source
of publication.
79. In French. Not au- Has not been Unknown, and there is
thenticated. presented, deletion of Articles 2, 3
and 47,
83. In French. Not au- Has not been Unknown.
thenticated. presented. i
8i. In English. Not au- Has not been There is a reference to
thenticated. presented. the source of publica-
tion.
82 In French. Not auw- Has not been Unknown.
thenticated. presented.
83. In French. Not au- Hasnot been The Agreement is pre-
thenticated. presented, sented as a Convention,
which it is not.
84. [n French. Not au- Hasnot been Unknown, but there is
thenticated. presented. a reference to the source
of publication.
85. In French. Not au- Has not been Published in the Journaf
thenticated. presented. officiel de la Republique
tunisienne and also pre-
sented by Libya as An-
nex 1-16 1o the Libyan
Memorial.
86. In French. Not au- Hasnot been The Law provides that
thenticated, presented. the basc lines will be
laid down by a decree,
which was not pre-
sented.
87. In French. Not au- Has not been There is a reference to
thenticated. presented. the source of publica-

tion.
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No.  Status of Document Original andfor Copies  Status of Original
88. In French. Not au- Hasnotbeen There is a reference 1o
thenticated. presented. the source of publica-
tion.
89, In French. Not au- Hasnot been Unknown.
thenticated. presented.
90. In French. Not au- Hasnot been There is a reference to
thenticated. presenied, the source of publica-
ton,
91. In French. Not au- Hasnot been Lontzins blanks.
thenticated. presented.

It sheuld be noted that the authentication by the Tunisian Agent concerns
the copies and Arabic originals but not the accuracy of the translation or its
conformity 1o the originals.
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Annex E-10
PAGES 372 THROUGH 374 OF
MARTEL, LES CONFINS SAHARG-TRIPOLITAINS DE LA TUNISIE (i1881-1941),
TOME 1. PARIS, PRESSES UNIVERSITAIRES DE FRANCE, 1965

ot reproduced]
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Annex I-11

VaRrIOUS DOCUMENTS FROM THE ARCHIVES OF THE FRENCH MINISTRY
OF WAR IN VINCENNES! RELATING TQ THE EASTWARD PUSH
OF THE TERRESTRIAL BorDER (1881-1897)

Letre du 30 juillet 1881 de M. Féraud au ministre des affaires étrangéres.

Lettre du 19 septembre 1881 du ministre de la guerre zu ministre des

affaires étrangéres.

Letire du 30 mars 1882 de M, Féraud au ministre des affaires élrangéres.

Confirmation de télégramme chiflré, envoyé le 3 octobre 1886, du général

Gillen au ministre de la guerre.

5. Leture du 2 octobre 1886 du ministére de la guerre au président du Conseil,
ministre des affaires éwrangéres.

6. Lettre du 24 octobre 1886 du ministre des affaires étrangéres au ministre
de la guerre.

7. Lettre du 9 novembre [886 du ministre des affaires étrangéres au ministre

8

9

b —

e

de la guerre.
. Note de novembre [886 sur la frontiére entre la Tunisie et la Tripolitaine
émise par le ministére de la guerre.
. Lettre du 25 novembre 1886 du ministre des affaires étrangéres au
ministre de [a guerre.
10. Lettre du 25 novembre | 885 du ministére de [a guerre.
I'l. Note pour le service géographique émise par le ministére de la guerre.
12. Letire du 27 avril 1888 du ministre des affaires étrangéres au ministére de
la guerre.
13 Lettre du 8 avril 1893 du commandant Rebillet au résident général de
France a Tunis.
14, Lettre du 10 décembre 1897 de la résidence générale de la République
frangaise & Tunis,
15. Letire du 22 décembre 1897 du général Leclerc au ministre de la guerre.

. LETTRE DE M. FERAUD. CONSUJL: CHARGE DU CONSULAT GENERAL DE
FRANCE A TRiPOLI DE BARBARIE, A M. BARTHELEMY SAINT-HILAIRE,
MINISTRE DES AFFAIRES ETRANGERES, A PARIS

Tripoil. le 30 juitiet 1881.
Confidentiel.
T'ai pris connaissance avec la plus grande attention de la dépéche de Votre

Excellence, en date du 19 juin; il s'agit de nious prémunir du c6té de la
frontidre Tripolitaine. La prévoyance nous commande impérieusement de

! Sources : Annexes | through 12 in carton 2H48D3, Annex 13 in carton 2H49D1,
Annexes |4 and 15 in carton 2H49D3.
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nous occuper, sans plus tarder, de cette importante question qui intéresse, au
méme degré, le repos de I'Algérie et de la Tunisie.

Sans toucher aux guestions de haute politique dont Votre Excellence peut
seule pressentir et apprécier 'évenlualiié, je me permetirai seulement d'émettre
l'idée, qu'ad moins de quelque grande convulsion intempestive, le siafu gue
scmble appelé & se maintenir longtemps encore, peut-étre, ent Tripolitaine.
L'Angleterre doit ¥ tenir essentiellement. & cause de Malte d'abord, qui s’y
approvisionne, ainsi que le fait Gibraltar au Maroe, et en raison surtout du
voisinage de 'Egypte. Ne vient-elle pas de le révéler par les interpellations
réventes au Parliement & propos des ambitions attribuges & la France sur
Tripoli ?

Que notre protectorat sur la Tunisie et nos derniéres opérations militaires luij
inspirent de la jalousie et des craintes, c'est incontestable, mais je me figure
aussl que Nous avans servi de prétexte pour établir un précédent : ce n'est point
nous seulement que "Angleterre a voulu avertir de son intervention, mais bien
également [Ttalie donl les convoitises sur cette région ne sont pas plus
dissimulées qu'elles ne I'dtaient sur Tunis.

Le jour ot 'Empire ottoman se démembrerait et afin de se prémunir contre
un voisinage dangereux, la combinaison la plus satisfaisante, pour concifier
tous les intéréts, serait évidemment la création de [2 zone neutre entrant dans
les vues expérimeniées de M. le marquis de Noailles. Dés lors, aveC un prince
indigéne en Tripolitaine, traitant avec toutes les puissances, Sur un pied
d'égalité, comme au temps des Karamanlis, 'Angleterre, qui néglige de
soulever [z question d'Orient quand ses propres Intéréts sont en jeu, ne pourrait
quadhérer au nouvel état de choses.

Quol gu'il en soit de ces hypothéses sur les destinées de ce pays, nous n'en
devons pas moins songer, dés & présent, 4 notre ligne frontiére oriemale,
indispensable 2 une domination solide. L'expérience du passé, ainsi que les
événements actuels, prouvent assez combien sont dangereuses les excitations
de voisins malveillants.

Tripoli n'est autre qu'un entrepdt et ne vt que de son commerce
d’importation et d'exportation avec le Soudan : V'casis de Ghadamés est la clé
de cette ligne commerciale que Tripoli enleva 4 Tunis, il y a un demi-siecle
environ, m'assure-t-on. On pourrait retrouver trace de cetle annexion dans les
archives tunisiennes, Européens et indigénes n'ignorent pas ici que Ghadamés
est, en méme temps. Je poste frontiére le plus important et, pour <ette double
raison politique et commerciale, Penvoi d'un bataillon pour T'cccuper
équivaudrait presque aux veux de nos rivaux a un débarquement a Tripoli, je
ne dois point le dissimuler. Voicl sur quoi je me base. Rien ne cause tant
d'émoi, en cette ville, que les bruits répandus périodiquement par certaine
presse, nous atiribuant le projet d'aller, par le Sud algérien, nous rendre maitres
de Ghadamés et de Ghat et d'en détourner e comimerce pour notre celonie. On
dirait Ie cri de [a sentinelle pour tenir en éveil.

L'ordre récent envoyé de Constantinople pour interdire U'accés de Fintérieur
de la Tripolitaine aux vovageurs européens qui ne seraient pas pouvus d'un
firman du Sultan ne vise autre, 4 mon avis, que les Frangais. Votre Excellence
se souvieni des inguiétudes chez les Turcs, que j'al signalées, ¢t de Penvoi
immédiat de renforts 2 Ghadamés el a4 Ghat dés que la presse italicnne
soucieuse de I'avenir de Tripoli, comme si cette ville [ui appartenait déja, accusa
la mission Flatters de dissimuler un corps expéditionnaire ailant par surprise
s'emparer de ces deux grandes oasis. Ne reculant devant aucun moyen contre
tout ce qui lui porie ombrage, e Turc a compté sur la terreur inspirée par la
catastrophc de nos voyageurs pour nous éloigner de ces régions sahariennes.
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Les documents awmographes que [ai transmis a Volre Excellence sur cette
déplorable affaire ont suffisamment établi la connivence des autorités
ottomanes avec les Touaregs auteurs du massacre.

Aprés cet exposé gqui m'a paru indispensable pour éclairer la question, je
reviens a notre sujet. Comme on le remarquera, en jetant un regard sur la
varte, [a ligne frontiére de Tripoli est parfaitement déterminée par les postes
principaux de Nalout, Sinaoun, Ghadamés et Ghat, occupés par des
détachements de troupes turques, Clest aux deux premiers, ainsi gue, sur le
littoral, 4 I'oasis de Zouvara, que Nazif-Pacha a placé derniérement ses camps de
troupes régulidres et auxiliaires, Zouara détache un poste de cavaliers au lac
salé de Bréga, un peu au sud-sst du Béhiret el Biban.

En présence de cette ligne défensive et de surveillance des Turcs, gu'existe-
t-il actuellement du ¢té de U'Algérie et de la Tunisie 7 Rien. Le pays est
enliérement cuvert. Des partis de coupeurs de roules, des bandes de fanatiques
partant pour la guerre sainte, des caravanes chargées d'armes et de munitions
peuven! pénétrer en Tunisic et en Algérie, non seulement sans crainte
d'obstacles, mais méme sans que leurs mouvements solent signalés par
personne, sur cette longue ligne limitrophe de {2 Tunisie au nord et de IAlgérie
au sud. C'est ainsi que s'écoule [a quantité indéterminabie de contrebande de
guerre que des barques maltaises, italilennes et grecques debarquent en
Tripolitaine Jorsqu'elles matterrissent pas sur la cote tunisienne.

On pourrait affirmer, sans exagération, que Tripoli méme est une grande
poudriére ou un arsenal qui fournit & loules les insurrections que ses fanatiques
€1 ses ordres religieux fomentent dans les régions occidentales contre notre
domination. On se demande acluellement s1 toutes ces caisses de fusils Martini,
avec leurs cartouches, dépassant les proportions des besoins de I'armée
régulidre qui est déja armdée, ne sont pas envoyées ici par le Gouvernement
ottoman lui-méme pour étre dirigées du méme cdlé i 'occasion. On voit le
danger permanent qui nous menace el contre lequel nous m'avons rien a
opposer pour le moment.

Nous ne serions absolument mailres chez nous gue le jour ol les postes
frontiére de Tripoli nous appartiendraient. Mais ['absence de cette condition
doit nous faire redoubler de vigilance et nous coblige a chercher les moyens de
nous garder,

Cue Votre Excellence veuille bien me permettre de lui soumettre mes idées,
Mon experience du peuple arabe ¢t de ce qui se passe journellement dans le
Sud algérien que jai souvent parcouru cn expéditions peul donner quelgue
poids 2 mes appréciations.

C'est & partir du [itloral et nous dirigeant vers Ghadamés que je vais exposer
les moyens de suppléer aux postes frontiére qui nous font défaut. Gerba, Zersis
¢t le vieux chéateau du Biban sont déji des points & notre disposition et que nous
pouvons utiiliser avantageusement. Une localité obligée en pénétrant dans
I'intérieur est le Ksar el Medenir, chef-lieu de la grande tribu tunisienne des
QOurghouma qu’il importe d'occuper sérieusernem parce que c'est te principal
passage donnant acoés dans les deux régences par les routes du Nord.

Je viens de nommer les Ourghouma, population remuante, batailleuse, qui
n'a pas plus reconnu "autorité du bey que ne Ia reconnaissatent les Kroumirs.
Bien rarement une force réguliére a osé s'approcher de leur territoire et
Iindépendance. la vie de brigandage a €té leur élal social permanent. On
peurrait presque en dire autant des Beni-Zid, leurs voisins, Or pour songer a
&tablir nos frontiéres il est indispensable de soumettre d'abord ces tribus sans
guoi, je I'affirme. le calme. comme nous Ientendons. ne régnera jamatis dans le
Sud tunisien.
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Je ne me hasarderai pas a faire de ia stratégie ¢t toucher a ce qui est du
domaine spécial de nos ofliciers généraux, mais je me borne a rappeler les vues
que m'ont suggérées nos premiéres opérations militzires. Pour couper court a
toute résistance, il faut en détruire le fover. Nos occupations de villes sur le
littoral ne réduiront pas les Arabes. Ce résultat ne sera obtenu que lorsqu’une
forte colonne francaise partant de Tebessa traversera le pays jusqu'a Gabés et,
en rayonnanl ¢nsuite, montrera aux populations qui nous ignorent nos
puissants moyens d’action et 4 qual chatiment inévitable eiles s'exposeraient en
cas de rébellion. Les Curghouma nous verront ainsi et nous respecteront. Dans
ies projets que je présente je tiens essentiellement a eux parce qu'ils peuvent, si
nous savens nous les attacher, étre d'une utilité précicuse pour garder la
frontiére mieux que ne feraient des troupes réguliéres immobilisées dans des
bordjs trés coliteux A construire et a approvisionner. Il s’agirait de constituer les
Qurghouma en tribu maghzen ? que de services nous ont rendus en Algéric
sous les Bupeaud et les La Moriciére, lors de {2 grande guerre contre ['Emir, ces
tribus maghzen ? Bien des mécomptes zuraient été évités en Algérie si on ne les
avait supprimées par excés prématuré de confiance.

Les Ourghouma courent le territoire depuis Gerba jusqu'a Ghadames, ils
sont, pour ainsi dire, les maitres de cette région vide. Devenant maghzen, ils
seraient tenus de garder tous les passages le long des chaines du Douirat et du
Ouderma. Contrebandiers eux-mémes, nui mieux qu'eux n'empécherait la
conirebande. Voild le service permanent gue nous en exigerions el a ces
conditions nous leur accorderions les avantages ¢i-aprés ;

1) De nommer des chefs pris parmi eux, par voie d'élection (nous
choisirions nous-mémes sur (rois candidats présentés),

2} Libenté de commerce a Gerba, Zenzis et Gabés.

3} Exemptions d'impdt.

4} Prime de moitié de la valeur de toute contrebande de poudre ¢t d'armes
qu'ils saisiratent €t livreraient a Gerba.

Débutant de cetle maniére, a défaut d'aulres moyens topographiques, les
Qurghouma devenant nos alliés, il nous serait loisible alors de visiter leur pays
et d'étudier sur place la possibilité d’améhtiorer les choses sur cette partie de la
frontiére,

Poussant plus au sud nous arrivons d proximité de Ghadamés qu'un vide
d'une dizaine de jours de marche sépare de nos centres algériens de Souf,
Tougourt et Qurgla. La encore pour surveiller cette zone déserte mais
néanmoins traversée par les caravanes gui ont intérét a passer inapergues, il
faudrait "action vigilante de tribus maghzen. Nous les avens sous la main ¢t 3
notre disposition quand nous le voudrons : ce sont les Troud du Souf el les
{hamba d'Ouargla.

Quant 4 construire des postes défensifs le long de la ligne, il ne faut point y
songer : puisque le pays esl inhabitable a 'exception de guelques points en se
rapprochant de la mer, je le répéte et, du reste, 'examen de la carte [e
démontre, ce qui s'appelle les points frontiére appartient 3 Tripoli.

Jarrive a Ghadamés oi la Turquie entretient un kaimekan et gquelgues
soldats, force complétement nulle et sans prestige au milieu d'une population
de marchands denviron cing mille ames, divisée par les partis. Le kaimakan
préside aux réunions de I'assemblée, mais ne la dirige pas. Devant I'alternative
de se soumeltre ou de se démetire il opte toujours pour le premier de ces roles
afin de se maintenir en place. Le parti le plus puissant, parce que favorisant les
Turcs, il en est favorisé en toutes circonstances, est celui qui a 4 sa téte la
famille des Teni. Or les Teni, orgucilleux, fanatiques et autocrates,
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monopolisant le commerce sont aussi détesiés que les Turcs par le reste de fa
population quil serait probablement facile dattirer de notre cté et préparer 4
&tre notre alliée.

Dés 1879, i la suite d'entretiens que javais eus avec des caravaniers du
Soudan, j'apprenais combien était dangereuse ta route de Ghadames & Tripoli,
coupée en permanence par des bandes de pillards, Les caravaniers me disaient :

« Nous préférerions aboutir en Algérie. vole plus stire et nous offrant
plus de garanties dans I'honnéteté des relations commerciales, qu'a Tripoli
ot les juifs nous exploitent. Pour établir ce courant si profitable & nos
intéréts, il suffirait de créer des gites d'étape. c'est-a-dire. creuser un
certain nombre de puits sur le parcours de Ghadames au Souf. »

M. le gouverneur général de 'Algérie 4 qui j'exposai mes idées a ce sujet se
concerta a cette époque avec les chambres de commerce de Conslantine et
d'Alger et il fut décidé que des études et des travaux seraient entrepris dans ce
but. Mais je crois que la chose en est restée 1a, n'en ayant plus entendu patler
depuis.

Donc, aujourdchui gu'un intérét politique plus grand nous impose
I'obligation de wveiller sur les frontiéres, le projet présenté pour metire
Ghadamés en communication avec ["Algérie devrait étre repris. Je suis
persuadé que par le comunerce nous nous rendrions maitres de Ghadameés ol
les Turcs n'ont jamais rien fait d'utile ; ¢'est-a-dire gue lc bien-étre de cette casis
peut dépendre de nous.

Dans la région du Tel africain les communications se créent & I'aide de routes
carrossables, dans le Sahara ce sont les puits qui tracent la voie en marquant les
€rapes. Nos ateliers de forages artésiens n'en sont pas & leurs débuls et peuvent
oblenir de nouveaux succes.

li serzit inopportun de répéter ici ce que j'al exposé dans mes rapports sur le
projet du Transsaharien, mais je rappellerai gue Ghat &t (Ghadamés,
actuellement 12 ligne des grandes caravanes du Soudan, seront & nous d'abord
commercizlement, puis poht:quement le jour ou nous parwendrom aYaide de
puits ¢t de postes de garde & faire regner une sécurité qui n'existe point en
territoire tripolitzin. Je disais aussi qu'en créant de grands marchés permanents
a Quargla et 4 Timassanin nous drainerions directement & nous towl le
commerce de Ghat qui ne sécoulerait plus dés lors sur Ghadames. Ces
questions de courant commercial ne sont pas aussi étrangéres qu'on le croirait
de prime abord au sujet qui fait I'objet de ce rapport. Chez les peuples
indigénes, lc centre commercial est en méme temps le chef-lien politique, €t
cest pour cette raison, qu'en atlendant mieux, j'avais insisté pour le
rétablissement d’un poste d’agent consulaire indigéne a Ghadamés.

Quant a l'introduction de ia contrebande de guerre dont s'alimentent les
tribus insoumises du Sud de T'Algérie et a la propagande des émissaires
fanatiques hostiles aux principes de notre domination, il est du devoir du
consultat de Tripoli de prévenir chaque fois, comme je Iai fait, que des indices
nous révélent ici des particularités de ce genre. L'agent de Ghadamés aura
mission d'agir de méme.

Mais c'est surtout en Algérie que la surveillance doit éire des plus vigilantes
aussi, @ Tébessa, Négrine, le Souf, Tougourt et Duargla. Sous le contréle de nos
ofliciers des affaires arabes et de kaids bien dévoués, nous serons aujourd'hut,
comme autrefols, parfaiternent renseigneés. Il suffirait pour cela de confier plus
d'initiative aux officiers et aux kaids et faire bénéficter les agents indigénes
qu'ils emploieraient, aux prises de la contrebande. La caplure des énergumeénes
serait bien récompensée également. Chez le nomade saharien. lamour du gain
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est généralement plus senti que le sentiment religieux et je crois que la
perspective du pillage donne en ce moment 4 Bou-Amana plus de partisans que
ne lui en améne le fanatisme.

2. LETTRE DU MINISTRE DE 1A GUERRE
AU MINISTRE DES AFFAIRES ETRANGERES

Paris, le {9 seplembre 1981,

Anafyse -
Au sujet d'un rapport de M. Féraud.

Fai T'honneur de vous accuser réceplion et de vous remercier de
l'intéressante communication que vous avez bien voulu me faire d'un rapport
du 30 juillet dernier dans lequel M. Férand, consul de France a Tripol, expose
ses vues relativement aux dispositions qu'il croirait les plus propres a assurer la
sécurié des frontiéres algérienne et tunisienne du coté de la Régence de Tripoli.

Plusieurs des propositions de M. Féraud me paraissent applicables dés
maintenant. Japprouve itout pariiculiérement celle qui est relative aux
QOurghouma dont il faudrait faire nos alliés et gu'on devrait organiser en tribu
maghzen. Il est évident qu'avec le concours de cette puissanie tribu on pourrait
exercer unc surveillance efficace sur toute la partie occidentale de la frontiére
tripolitaine qui s’étend de la mer a Ghadamés et empécher ainsi la contrebande,
notamment ia contrebande de guerre, qui s’y fait continuellement au détriment
de ia prospérité ¢t de [a securité de FAlgérie et de Iz Tunisie.

M. le gouverneur général d’Algéric & qui vous avez épalement communiqué
le rapport de M. Feraud reconnaitra probablement aussi la nécessité de
réorganiser en tribus maghzen les Troud du Souf et les Chamba d'Quargla,
dont [es parcours sont suffisamment étendus pour pouveir, avec le concours
des Gurghouma, exercer une surveiliance efficace sur la fromtiére de Tripoli, de
la mer a Ghadames, et sur notre frontiére sud de I'Algérie, de Ghadamés au sud
dOQuargla.

Ces tribus maghzen, tout en empéchant la contrebande, garantiraient en
méme temps la sécurité des parcours sahariens aboutissanl sur notre territoire
algérien, tels que : les lignes de Ghadames au Souf, & Tougourt et @ Quargla et
1z ligne qui, venant de Ghat et de Tianassanim passe a Quargla. Cette sécurité
des parcours donnerait une importance considérable a un grand marché
permanent qui serait établi & Cuargla et dont M. Féraud demande avec raison
la création pour agrandir notre commerce avec le Soudan, au défriment de
Tripoli. En ce qui concerne Quargia, j'ai déja devancé les veeux de M. le consul
de France 2 Tripoli en recommandant a M. le gouvernsur général de ['Algérie
et a M. le ministre des travaux publics une compagnie qui propose d'établir un
chemin de fer jusqu’a Ouargla. Cette casis, devenant téte de ligne, pourrait éire
facilement organisée en grand marché. Cette mesure devrait élre complétée,
comme le demande M. Féraud, par le rétablissement d'un poste d'agent
consulaire indigéne a Ghadamés, pour y augmenter notre influence
commerciale ¢t ¢n préparer la population & &tre notre ailise,

En résume, toutes les propositions contenyes dans le rapport que vous
m'avez communiqué ime paraissent raisonnables et praliques ot Je ne puis
qu'approuver d’avance toutes les dispositions que vous Croirez devoir prendre
pour en assurer 'exécution.
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Au sujet de fa mission Flatters, dont le massacre a cu lieu, daprés
M. Féraud, avec la connivence des auterités oftomanes, veus estimerez sans
doute, comme moi, M. le Ministre et cher Collégue, qu'il y aurait licu de faire,
auprés du Gouvernement de Constantinople, des démarches diplomatiques
pour nous faire rentrer en possession des papiers de cette mission, qui ont di
étre recueillis et remis entre les mains des autorités ottomanes.

1i serait égalemnent nécessaire d'ouvrir des négociations pour le rachat des
quelques tirailleurs survivants de la mission Flatters.

3. LETTRE DE M. FERAUD, CONSUL GENERAL DE FRANCE A TRIPOLL
A M. FREYEINET. PRESIDENT DU CONSEIL,
MINISTRE DES AFFAIRES ETRANGERES, A PARIS

Tripeli, te 30 mars 1882.

[ me semble utile de fournir quelques renseignements sur la frontiére entre
les régences de Tripoli et de Tunis pour éclairer Votre Excellence en cas
d'éventualité. La ligne frontiere partant du petit fort du Biban traverse le lac de
ce nom, en le coupant en deux, puis s’avance vers le sud-ouest jusqu’au village
de Ksar Chenenni dans le djebet Quderna. Les gens des Qurghouma (Tunisiens)
que j'ai consultés, £t qui connaissent bien [a limite du territoire de leur tribu,
m'assurent que de Foued Fessi 4 Ia frontiére tripolitaine, c'est-d-dire & leur
limite a eux Tunisiens, # faut prés d'une journée de marche & cheval. Donc nos
colonnes s'arrétant a 'oued Fessi, sans le raverser, ne seront pas cxposées, £n
cas d'éeventualité, au reproche d'avoir viole le territoire de Tripoli. M. le sous-
intendant militaire Martinie, envoyé ici en mission par M. le ministre de Ia
guerre, me demande pour le général Logerot, actuellement a Gabeés avec sa
colonne, quelques renseignements au sujet de cette question de frontiére, Je lui
remets un croquis calqué sur la carte de ia Régence dec Tunis dressée en 1857
au ministére de la guerre par Falbe et Sainte Marie, en I'accompagnant d'une
notice explicative congue dans F'esprit de ce qui précéde. Jindique aussi les
notabilités des Qurghouma auprés desquetles le général pourra se procurer de
plus amples informations.

4. CONFIRMATION DE TELEGRAMME CHIFFRE, ENVOYE LE 3 OCTOBRE 1886,
DU GENERAL GILLON AU MINISTRE DE LA GUFERRE

N? 456,

Mission hydrographique Linois a placé un signal au point indiqué sur carte
marine sous nom Ras el Medjen et connu sous celut de Ras Ajdir, situé ouest
Mogta, en territoire tunisien.

Le Vali Tripoli a expédié€ une corvette guerre pour prier Linots enlever signal
et le Farik a envoyé deux bataillons 3 Ia frontiére.

Résident général a prescrit au Linois rien enlever et invité troupes
tripolitaines pas franchir le Mogta.

Sur demande résident général, ai prévenu Gabés tenir un batailion prét.
Attendraj réquisition et agirai avec prudence, mais fermeté.

Résident général espére cela sera rien.



DOCUMENTARY ANNEXES TO THE REPLY 221

5. LETTRE DU MINISTERE DE LA GUERRE AU PRESIDENT DU CONSELL,
MINISTRE DES AFFAIRES ETRANGERES

2 octobre [886.

Au sujer de ia frontigére entre la Tunisie et 1a Tripolitaine.
N© 5147,

Par dépéche du 9 novembre, vous avez bien voulu m'informer de Ia solution
qua recue [incident survenu récemment 4 l'occasion des signaux hydrogra-
phiques édifiés par la marine sur la cote sud-est de Ia Tunisie.

Considérant que lissue méme de cet ¢vénement constituail la reconnais-
sance implicite de la fromiére telle que nous entendons la fixer nous-mémes,
vous mavez invité a faire figurer sur les cartes du service géographigue lc
Mokta, comme limite du territoire de la Régence,

En réponse & cette communication, j'ai 'honneur de vous adresser ci-joint
un exemplaire de 1a carie des itinéraires récemment mise & jour, qui me parait
donner une premiére satisfaction au désir exprimé par votre département. Je
prescris €n oultre que [a carte au 1 /80 000 actuellement en cours d'exécution, et
dont le tirape sera terminé vers le mois d'avril prochain, soit prolongé jusqu'au
Mokta.

Sur ce document toutefois la portion représentant le territoire situé au sud de
I'oued Fissi n'offrira pas les mémes garanties de précisicn que les autres parties
sur les cartes, le levé régulier de cetie contrée nayant pas encore &i¢ fait.
Comme cette opération, dans le moment présent exigerait pour les brigades
topographiques qui en seraient chargées l'appui dune forte escorte, €t
entrainerait ume dépense sensible, ¢ me réserve de la faire exécuter
ultérieurement lorsque 'organisation du sud de Iz Régence et la création d'un
avant-poste vers [oued Tatzouin permettront d'opérer dans de meilleures
conditions d'économie et de sécurité.

6. LETTRE DU MINISTRE DES AFFAIRES ETRANGERFS
AU MINISTRE DE LA GUERRE

Paris, le 24 octobre 1886.

Sous-direction des protectorats.

Frontiére entre la Tunisie
et la Tripolitaine,

Lai requ votre lettre du 2 octobre courant. avec laguelle vous avez bien
voulu m'adresser un exemplaire de la carte des itinéraires pour Iz Tunisie
récemment misc 4 jour. Jai, également, regu plusieurs exemplaires de la méme
carte sur laquelle, conformément 4 nes instructions, la frontiére a éé marquée
au Mokta. Le dernier enveoi m'a ét€ apporté par un des officiers attachés a votre
département.

Jai I'honneur de vous remercier de ces documents, dont je vais envoyer des
exemplaires & ceux de nos postes & I'élranger qui ont & soccuper des affaires de
la Tunisie. Je vous remercie, également, d'avoir bien voulu donner des
instructions pour que les précédentes cartes, dont les indications auraient pu
induire en erreur sur la situation véritable de la frontiére, ne soifent plus 4
l'avenir mises en vente.
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7. LETTRE DU MINISTRE DES AFFAIRES ETRANGERES
AL MINISTRE DE LA GUERRE

Paris. te 9 novembre 1886,

Sous-direction des protectorals.

Incident soulevé par les
autorités turques de Tripoli.

Ainsi que le faisail prévoir ma lettre du 6 octobre dernier, l'incident souleve
par les autorités turques de Tripolitaine & propos des opérations hydrogra-
phigues poursuivies par le Limonr aux abords du Mokta semble aujourd’hui
¢los dans les conditions les plus favorables pour nous. Le commandant de
nctre mission a pu en effet achever ses travaux sans étre inquiété, et i est parti
en laissant sur [a cote, suivant fusage généralement adopté, les signaux dont le
retrait aurait pu éire interprété par les Arabes comme une margue de labandon
de nos droits. .

En résumé, aucun détachement turc nia franchi le Mokta. aucune autorité
territoriale de la Tripolitaine n'a fait acte d'autorité a 'ouest de ce point el, en
dehors de Iintervention de la corvelte ottomane, qui a été l'origine de la
difficulté, nous n'avons eu aucune plainte a formuler.

Notre frontiére a été respectée et nous ne pouvons que nous féliciter de la
maniére dont cet incident a pris fin, puisqu’il en résulte la reconnaissance
implicite par les autorités ottomanes de Ia frontiére tunisienne au point ol nous
entendions la fixer nous-mémes.

[l semble gue nous devrions profiter de cette ocgasion pour occuper
désormais d'une manitre précise notre frontiére du Mokta., Volire département
ayant dans ses attributions 1'établissement et la publication des cartes de la
Tunisie il y aurait a8 mon avis grand avantage a ce que désormais les feuilles ou
la région sud se trouve figurée portassent, de la maniére la plus apparente,
Uindication au point dont il s’agit de la ligne de démarcation entre le Vilayet et
iz Régence. Je vous serai trés obligé de vouloir bien me faire connaitre si vous
partagez mon avis ef m'indiquer dans ce cas les dispositions que vous aurez cru
devoir prendre pour qu'il soit donné suile a [a suggestion que je crois devoir
vOus recommander.

8. NOTE SUR LA FRONFIERE EI\TRE_I,.-\ TUNISIE ET LA TRIPOLITAINE
EMISE PAR LE MINISTERE DE LA GUERRE

Paris, novembre 1886.

Avanl ['occupation de la Régence et jusqu'en 1883, les cartes du dépdt de la
guerre ont placé au fort des Bibans le point de départ de [a frontiére entre la
Tunisie et 1a Tripolitaine d'ot elle prenait une direction SC.

Quand nos colonnes expéditionnaires furent envoyées dans le sud de 'Arad,
le département de ta guerre dut se préoccuper d'éviter des conflits éventuels
avec les troupes turques. A la suite d'unc communication des affaires
étrangéres du 15 avril 1882, des instructions furent données aux commandants
de nos colonnes pour ne pas dépasser ['oued Fessi. sans une autorisation
expresse. Cette autorisation a été accordée depuis au général Guyon Vernier et
au colonel de la Roque.



DOCUMENTARY ANNEXES TO THE RERLY 223

lLes instructions du ministre de la guerre ne visaient point la question de la
frontiére, mais a Tunis, par un malentendu difficile & expliquer, on s'imagina
que l'oued Fessi était accepté par le gouverncmert comme ligne de
demarcation politique.

Aucun inciden! ne s'est produit jusqu’au mois de mai 1889, époque 2
laguelle une de nos brigades topographiques se transporta chez les Oudernas,
avec une compagnie mixte. La présence de nos troupes au sud de I'oued
Tataouin (oued Fessi supérieur} provoqua des observations de la Sublime
Porte, qui furent transmises le 1§ mai. [3'accord avec son coliégue des affaires
étrangéres le ministre de la guerre renouvela les recommandations faites ¢n
[882 par son prédécesseur.

En avril 1886, des pourparlers furent engagés a Tripoli en vue d'arriver
officieusement a la délimitation de la frontiére. Le gouverneur de I'Arad chargé
de les poursuivre sur le terrain crut devoir annoncer que les Turcs acceptaient
le Mokta comme limile. 1l n'en était rien et nes tentatives sont restées sans
résultat.

Au mois d'octobre dernier, la construciion des sighaux éleves par 1a mission
hydrographigue entre le Bahiret ¢l Biban et le Mokta fut considérée par les
autorités de Tripoli comme un empiéterment sur le lerritoire ottoman et dotina
licu de leur part & une démonstration maritirne,

On leur avait aussi prété 'intention denvoyer des troupes au Mokta, mais il
n'y a pas été donné suite.

Enfin ie dernfer rapport mensuel de la Tunisie mentionne que des signaux
hydrographiques ont €té¢ détruits par les Tripolitains aprés le départ de la
mission.

En résumé, le Mokta, qui constitue une bonne frontiére géographique, est
revendiqué par les Tunisiens comme formant dans [a zone cotiére la limite de
leur pays, tandis que les Tripolitaing soutiennent que celle limite passe &
quelques kilométres au sud de Zarzis. Ni les uns ni les autres ne paraissent
posséder de document écrit a fappui de leurs prétentions.

Quoi qu'il en soit, M. le délégué 3 la résidence génerale a pris texte de la
renonciation des Turcs & toute démonstration vers le Mokta pour affirmer dans
une lettre au général commandant lz brigade « que le Mokta, sans contredit, est
définitivement sur la céle [e point de départ de 1z frontiére tunisienne ».

La conclusion semble un peu forcée, d'autant plus que l'argument pourrait
éire retourné contre nous a propos de l'oued Fessi; elle na d'ailleurs pas de
valeur pratique, du moment gue nos signaux hydrographiques ont £té détruits
par les Tripolitains.

M_ le ministre des affaires étrangéres, ignorant probablement ce dernier
incident, s'est approprié dans sa dépéche du 9 novembre la thése de
M. Bompard, sous une forme plus dubitative, 11 cst vrai, puisqu'il parie
seulement « d'une reconnaissance irmplicite par les autorités ottomanes de la
fronticre tunisienne au point ol nous entendons la fixer nous-mémes ».

M. le président du Conseil ajoute que :

« il ¥ aurait avantage a porter de la maniére la plus apparente, sur les
cartes qui seront publiées désormais par le service gtographique,
Iindication du point dont il s'agit de la ligne de démarcation entre le
Viiayet et 1a Regence ».

Satisfaction peut étre donnée a cet égard & M. le président du Conseil, si sa
maniére de voir n'est pas modifiée par [a destruction des signaux de [a mission
hydrographiquie, mais i ¢st nécessaire quil fusse connaitre e point auquel il
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fait allusion ainsi que la situation topographique par rapport au Mokta dont la
[argeur dans le voisinage de 1a cdie est de 40 kilometres environ.

La région entre ['oued Fessi el le Mokt n'ayant point été levée par e service
géographique, {a suggestion du ministre des affaires étrangéres pourrait bien
cacher une invitation pour le dépaniement de la guerre de procéder a cette
opération qui a été ajournée jusqu'ici pour des considérations politiques.

Linsécurité qui régne dans le pays nous imposera actuelicment Pobligation
de donner 4 nos brigades 1opographiques une {rés forie escorte, ce qui entraine
une dépense assez considérable. Rien ne pressant, il semble préférable
d’attendre que I'crganisation militaire de extrérne Sud ait £t€ arrélée et que nos
troupes soient installées dans les postes avancés qu'il est question de leur faire
gccuper.

L'état-major général a I'honneur de proposer au ministre de répondre a M. le
président du Conseil dans le sens des observations qui précédent.

9. LETTRE DU MINISTRE DES AFFAIRES ETRANGERES
AU MINISTRE DE i|.A GUERRE

Paris, le 25 novembre 1886.

Sous-direction des protectorats.
Frontiére de Tripolitaine.

Jai eu I'honneur, par ma lettre du 9 de ce mois, d'appeler votre attention sur
Uutilite qu'il y aurait 2 marquer désormais, d'une fagon trés apparente. la
frontiére de Tunisie et de Tripolitaine sur les caries publiées par les soins de
votre département. L'incidem survenu & propos des travaux dhydrographie
poursuivis par le Linrsis permettait, ainsi que je vous l'ai fait observer. de
considérer que les Turcs reconnaissaient, ainsi que nous, Ic Mokta comme e
point de contact de nos possessions respectives. Cetfe communication faisait
suite 4 une letire du 24 juillet 1886, par laguelle J'avais appelé votre attention
sur l'ensemble des questions qui se rattachent a I'état de la frontiére, et
notamment sur 12 nécessité d'indiquer celle-ci, sur nos cartes, a I'oued Mokia,
ce qui n'a jamais été fait jusqu'a présent.

Je vous serai trés reconnaissant de me faire savoir si des dispositions ont été
prises dans le sens indiqué par mes lettres précitées. Une démarche que vient de
faire auprés de moi 'ambassadenr d'talie & Paris donne, en effel, une réelle
urgence a cette affaire dont 'importance politique na pu vous échapper. Le
général Menabrea m'a demandé de lui communiquer une carte de ces
frontiéres, et je serais trés désireux de pouvoir ui remettre un document gravé
plutét qu'un simple croquis qui semblerait avoir été fait pour la circonstance.

Ayant appris que certains relevés avaient pu- éire cffectues sur les lieux
mémes, j'ai {élégraphié 4 Tunis pour les avoir €1 je ne manquerai pas, dés gue je
les aural regus, de vous les communiquer, pour le cas ot vous ne les
posséderiez pas déjd. Je serais heureux, quoi qu'il en soit. que le travail dont il
s'agit plt étre poursuivi avec le plus de rapidité possible, et fut étabii, dés
maintenanl, s’ ne I'est déja, de fagon 4 ce qu'il 'y et plus qu™a reporter sur fa
carte déja préparée les indications supplémentaires ou les corrections que les
documems apportés par le prochain courrier pourront faire juger nécessaires.



DOCUMENTARY ANNEXES TO THE REPLY 225
I3, LETTRE D/ MINISTERE DE 1A GUERRE
Baris, le 25 novembre 1586.

Voici,

1} Une carte d'itinéraires au 800 000 qui est poussée jusqu'au Mokta sur
lequel méme un des itinéraires vient aboutir.

2} Les cartes sud au 200 0D0F qui s'arrétent 4 Poued Fessi — natureifernent
puisquon n'a pas autorisé les officiers 2 lever au-dela.

Sur le 800 00(F qui est en voie de fabrication, je ferai porter la frontiére au
Mokta, sauf nouvel avis de votre part.

11, NOTE POUR LE SERVICE GEOGRAPHIQUE
EMISE PAR LE MINISTERE DE LA GUERRE

A [a date du 9 novembre courant, le président du Conseil, ministre des
aflaires étrangéres, a fait part au ministre de la guerre de l'issue d'un incident
qui s'éait produit a4 'occasion des signaux hydrographigues établis par la
marine sur les cétes sud de la Régence de Tunis.

Estimant que la solution intervenue peut étre considérée comme la
reconnaissance implicite de la frontiere au lien méme ol nous entendons la
fixer, le département des affaires étrangéres a demandé que les cartes publiées
pour le service géographique fussent prolongées jusqu'au Mokta.

En répondant a cette communication, le ministre de [a guerre a mis sous les
yeux de M. le président du Conseil un exemplaire de la feuille des itinéraires,
qui donne a son désir une premiére satisfaction, el admet que la carie au
1/40 000 qui s'achéve actuellement comprendrait te pays des Qurgharma
jusqu’a la rive NO du Mokta.

Cetie partie de |a carte devra étre établie pour le moment au moyen des
itinéraires et renscignements que posséde le service géographigue. Le ministre
se réserve de faire procéder au levé du terrain ultérieurement, quand
Forganisation au Sud et Uetablissement d’un autre poste sur ['oucd Tataouin
auront rendu cetie opération plus facile et moins coilleuse.

12, LETTRE DU MINISTRE DES AFFAIRES ETRANGERES
AU MINISTERE DE LA GUERRE

Paris, e 27 avril 1888.

Protectorat.
Frontiére tuniso-tripofitaing.

Par votre lettre du 16 de ce mois vous avez appelé mon attention sur les
inconvénients qui résultent de lUabsence dun accord précis cptre le
Gouvernement frangais et la Porte, relativement au lracé de la frontiére de 1a
Tunisie et de la Tripofitaine. Les inconvénients ont fait depuis plusieurs années
I'chiet dune correspondance spéciale entre votre déparlement et celui des
affaires étrangéres, et mes prédécesseurs Ctaient d'zccord avec les vétres pour
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regretter que la ligne dite du Mokta ne fut pas admise par les autorités
ottomanes comme constituant, au sud-est, la frontiére de Ia Tunisie. Je ne puis
que vous prier de vous faire représenter les lettres écrites & ce sujet au minis-
tére de la guerre par mon département les 28 avril, 24 juillet, 7 octobre,
9 novembre ; elles vous permettront de vous rendre compte des efforts qui ont
&té¢ faits par nous pour amener le Vali de Tripoli 2 modifier, sur cette
importante guestion, sa maniére de voir. Nous avons réussi 2 obtenir de lui
sinon gu'il reconnit officiellement la limite du Mokta, du moins quil donnat
des ordres formels pour que celte dépression ne f(t pas franchic par les troupes
turques. En fait ces troupes n'ont pas dépassé lg point de Jouara.

De notre c6té, nous avons avancé nos postes jusqu'z Jargis, Domirat et
Mdameur. 1] entrait dans nos projets de pousser jusqu’a Oglat Djemila, mais
vous n'ignorez pas les difficultés d’ordre international qui nous ont obligés a
différer l'occupation de ce dernier poste.

Depuis cetle époque encore récente aucune circonstance ne s'est produite qui
nous permit de penser que cette occupation ne serait plus [‘occasion de
sérieuses complications. Il n'est pas & supposer, dautre part, que le gou-
vernement du Sultan serait actuellement disposé a résoudre, d’'un commun
accord avec nous, la question de la délimitation de Ia frontiére de la Tripolitaine
et de Tunis, i réglement de cette question impliguant, nécessairement, du fait
de [a Porte, la reconnaissance officielle de notre protectorat.

Dans ces conditions. je ne puis que me référer aux derniéres leitres de mon
prédécesseur, et notarnment a celle du 24 novemnbre dernicr. el vous prier de
recommander & M. le général Saint-Marc de ne point autoriser nos troupes a
dépasser la ligne de Jargis a Domirat, afin de réserver, jusqu'a nouvel ordre,
comme I'a fait. de son o6té, jusqu'ici, lc gouverneur de la Tripolitaine, ia ligne
du Mokta.

13. LETTRE DU COMMANDANT REBILLET
A M. LE RESIDENT GENERAL DE FRANCE A TUNIS

Zouara, le 8 avril 1893,

Dans votre télégramme du 3§ avril, vous me demandez mon opinion sur les
concessions qu'on pourrait faire dans le tracé de la frontiére. Jai étudié cette
question depuls mon arrivée ici et je suis en mesure de vous répondre.

En premter lieu, je pense que I tracé de Ia frontiére, tel qu'it est porté sur les
derniéres cartes dressées par nous, en laissant l'oued Touareg a la Tripolitaine,
comporte toutes [es concessions que peut nous amener & faire sur nes droits
l'esprit de conciliation. Mon opinicn est donc que. piutdl gue de rien céder sur
ce trace, il serait préférable de renoncer a une entente avec le Gouvernement
ottoman et de s'en tenir au sraruw guo actuel, en constatant que les négociations
de la commission ont échoué par le fait de la mauvaise {oi des délégues turcs, et
en adoptant une ligne de conduite plus nette et plus déterminée dans Ia zone
frontiére.

Telle est mon appréciation réfléchie, mais enfin ce n'est qu'une appréciation
et il est possible que des considérations que je ne connais pas aménent & penser
qu'll v a lieu d'aller plus loin dans la voie des concessions pour faire réussir une
entente avec le Gouvernement ottoman.
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Dans cet ordre d'idées, voici les observations que j'ai "honneur de vous
soumettre :

Quel que soit le tracé adopté, ce tracé duit comprendre le Mopia, de Ras
Adjedir & Ogla el Haimer et Dehiba,

Ce n'est pas 14 une question d'appréciation, mais une question de principe
absolue. Nous ne peourrions déroger & cette condition sans porter une grave
atteinte aux droits ef aux intéréts de nos (ribus, ruiner notre prestige aupreés
delles et faire renaitre, pour la région de la frontiere, une ére de troubles et
d’hostilités entre les {ribus limitrophes des deux pays. L'abandon de Dehiba
serait particuliérement injuste et inadmissible. Cette tribu, chassée de son pays
par des voisins plus puissants, n'a jamais, depuis trois cents ans, perdu I'espoir
de s’y éablir de nouveau d'une maniére définitive, a saisi toutes les occasions
d'y revenir e1 de faire valoir ses droits, de protesier contre les empiétements,
conservant picusement ses (itres de propriété, depuis six cents ans, et les faisant
périodiquermnent confirmer. Les Dehibats, par leur constance, leur attachement
invincible 3 leur pays dans des conditions aussi extraardinaires, présentent
un phénomene qui, sur un théitre plus étendu, forcerait 'admiration de tous.
Ils sc sont jetés dans nos bras, résistant aux avances, aux promesses de
I'administration tripolitaine et se sont réinstallés & Dehiba, sous notre pro-
tection, nous restant {ideles. 1 y & quelques semaines, s viennent d'expier
cette fidélité quand restant seuls Tunisiens @ Dehiba, zu milieu des tribus
tripolitaines, qui envahissaicnt en masse notre territoire, ils ont vu leur ksar
occupé par des Tripolitains armés, leurs femmes insuitées, leurs jardins et
récoltes ravagds, pour ce seul motif parce qu'ils étaient Tunisiens. Les Turcs
n'ont dailleurs pas un seul argumtent qui leur permette de réclamer contre
nous Dehiba, ifs n'y ont jamais percu I'mpdt ni fait acte dautorité et ne
peuvent contester la nationalité tunisienne des Dehibats.

C’est aussi le point de la zone du stafu guo ol nous avons fait I'acte d’autorité
le plus marqguée. le commandant supéricur de Medenine, accompagné de
plusieurs officiers, du Maghzen et des poums de nos tribus y est resté vingt
Jours, invitant les tribus tripolitaines 4 y venir négocier avec lui ef, sur leur
refus, confisquant leur récolte sur notre territoire.

Le Mogta, du Ras Adjedir & Ogla el Llaimer, et le ternioire du Dehiba
doivent donc faire partie de ia frontiére, Pour le reste de son développement.
celte-ci doit étre tracée d'aprés les conditions suivantes :

1} Ne pas enlever & nos tribus des territoires et des points d'eau importants.
2} Suivre, autant gue possible, une ligne naturelle du sol,
3} Ne pas présenter des sinuosités trop prononcees.

Les territoires et points d’eau de ce genre les plus avancés vers 1z Tripolitaine
sont :

Segued Del el Oued Nekrif, aux Traifa ;

Oued Tafedjehi, Mck-men, Marghri. aux Q° Selim Ouderna
Bir Ali, Bir Tartar, aux Q¢ Abdelhamin Ouderna ;

Bir ben Afzar, aux Touaxins.

Fn respectant ces points, on peutl reporter 1z frontiére a I'ouest de la figne
admise dans nos derniéres cartes suivant le tracé figuré sur le croquis ¢i-joint
par un (rait vermiilon plein.

Dans ce tracé, nous zbandonnons a la Tripolitaine tes hautes vallges de
I'oued Morteba, de 'oued Ouni, de Mnezla dans ["Quesnoum Zouggar, ou les
Quezzan ont Thabitude de labourer, Ifira, Ghoden, et Gardt Tianu ou ont
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labouré quelques fois avec nos tribus les Malout et les Cianes. Il ne serait pas
possible d'étendre plus loin nos concessions, par exemple de céder le petit
territoire de Fezzara, sur lequel les Tripolitains n'ont d'aifleurs aucun droit,
sans tomber dans un tracé défavorable au maintien de la paix.

Je pense qu'il ¥ a lieu de ne parler d'aucune concession avant que le
Gouvernement oltoman ait accepté les bases de notre tracé, Si ensuite, des
concessions ne peuvent éire évitées, le tracé du croquis ci-joint comprenant les
localités Gum Zougga, Ifira Akden ef Garaat Cianes, doit étre considéré
comme la limile extréme. Ces concessions ne devront étre faites qu'a la
derniére extrémité, une a une et & la condition expresse que le résultat des
travaux de la commission sera consigné dans une convention en bonne et due
forme et que la commission fera construire sur place des signaux solides et
durables sur Iz lighe adoptée. Je me permets d'insister sur ces conditions, car il
est 4 craindre que les délégués turcs aient des instructions pour s'en tenir & de
simples ratifications orales et pour s'abstenir de la reconnaissance de la ligne
frontiére sur le terrain et de sa délimitation par des signaux établis en commun.
Nous aurions alors payé un résultat nul ou fort peu appréciable, de concessions
importanies gui resteraient acquises 4 nos adversaires. Depuis notre arrivée,
nous avons constaté que les délégués turcs ne possédent aucune carte précise
du pays, pas méme une carte d'état-major de 1889, qu’ils ignorent comple-
tement la disposition des ltocalités, et font les confusions et les erreurs les plus
grossiéres & ce sujet. Leur gouvernement nc doit pas étre plus au courant.

Nous savons, d'autre parl, quelle confiance on peot accorder & leurs
rapports. 11 est fort probable que leur gouvernement connaitra non pas ce qui
s'est fait et dit, mais ce qu'il leur plaira de [ui en faire connaitre. On peut dire
que la décision de leur gouvernement dépend presque complétement des
dispositions personnelles des délégués. Etant donné la moralité limitée de leurs
actes, il ¥ aurait des chances sérieuses d'orienter les dispositions dans un sens
favorable 4 nos vues, en employant des moyens appropriés. Fexprime en ceci
lavis de Si Ali Djouini et des membres indigénes de la commission, plus
competents dans cette maniére de traiter les affaires. Mais je suis trés disposé a
me ranger & leur avis et je regretie la décision prise relativement aux cadeaux.

14, LETTRE DE LA RESIDENCE GENERALE
DE LA REPLBLIQUE FRANCAISE A TUNIS

Tunis, le 10 décembre 1897,

IN® 5294,

Au sujet de la carte
de la frontiére tuniso-tripolitaine.

Répandant 4 une demande que vous avait adressée M. Revoil, a la date du
24 juillet dernier, vous avez bien voulu me faire parvenir le 15 novembre et
sous le n® 152, une carte de Iz région frontiére tuniso-tripolitaine en ¥
indiquant la limite entre les deux pays depuis le littoral méditerranéen
jusqu'aux terrains de Dehiba.

Ce document devait, avec lassentiment du département des affaires
étrangéres, étre remis a Namik Pacha qui avait manifesté 4 notre consul
général le désir de le posséder.
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Mais ie 31 octobre dernier le ministre des aflaires étrangéres, considérant
qu'une comununication de cette nature pourrait avoir plus d'inconvénients
pour nous que davantages, a décidé de surseoir, jusqu'a nouvel avis, & la
demande dont le Vali avait saisi M. Lacau.

Quoi qu'il en soit, je considére que la mise 4 jour de cette carte est une ceuvre
des plus utiles et dont je vous serai reconnaissant de remercier, si vous le jugez
a propos, les officiers de renseignements qui en sont les auteurs.

D'autre part. le rappori trés complet qui en accompagnail lenvoi fait
l'application sur le terrain du tracé de 1z frontiere que nous revendiquons et
contient certaines considérations que je reprends dans 'ordre méme ol vous
avez bien voulu les soumettre 3 mon appréciation.

Deguis le littoral jusqu'a Touil Semeida, ce tracé n'est autre, en général, que
cefui qui a résulté des études faites avant la réunion & Zouara de la commission
de délimitation de Iz frontiere et gui est porté sur la carte dont la résidence
générale est en possession depuis le 30 décembre 1892, Cependant, les
reconnaissances faites depuis lors ont permis de préciser la position de certains
points qui jalennent la frontiére ¢t la topographie de la région avoisinante est
mieux connue et plus compléte.

Je n"aurai donc aucune observation & présenter sur cette partie du tracé si ce
n'est au sujet des ferrains compris entre [e confluent de I'oved Zita jusgu'au
point d'Oglat el Haimeur.

En effet, dapris les termes mémes de votre rapport, les accidents du sol
permettant de déterminer neftement le passage de la frontiére dans celte
contrée sont trés rares et la ligne arbi{raire qui les joint traverse parfois des
terres labourées par des Tripolitains.

Dans ces conditions, je ne saurais trop insister pour gue, Sans renoncer en
rien a nos revendications, les officiers de renseignements apportent la plus
grande prudence dans [a surveillance de cette partie de [a frontiére at veillent &
ce que les Tripolitains n'y soient pas génés dans l'exercice des droits particuliers
ou d'usages parfaitement établis qu'ils peuvent y posséder.

A partir de Touil Semeida jusqu'a Dehiba, le tracé n'est plus le méme que
celui indiqueé dans la carte que vous avez adressée a la résidence générale le
30 décembre 1892, Mais vous expliquez que les modifications qui y ont é1é
apportées ont suivi la reconnaissance spéciale que je vous ai demandée par
lettre du 20} novembre 1893, n® 582, &1 dont vous m'avez envoyé le résultat (e
1 3 janvier 1896 sous le n® 48,

A la suite de 'étude entreprise alors vous me rappelez que le 8 février 1896,
sous le n® 77, y'ai approuvé les propositions faites et d'aprés lesquelles la ligne
frontiére depuis Touil Semeida jusqu'd Qumi Dehiba devrait a I'avenir ére
assurée telle qu'elle était indiquée sur le croquis qui m'avait été adressé, c'est-
a-dire en passant par Touil Hallebe, Orf Thala et le cours de 'oued Souarégue.

Néanmoins, M. le commandant militaire de Gabés pense que iz limite ainsi
arréiée n'est pas celle que nous devons chercher a €tablir dans cette région et
propose de iz reporter encore plus 3 l'est par Oglat Merzezia, Cum el Far et
Dahiret Halk et Djemel.

Aprés avoir reproduit le texte du rapport de M. le général Servieére exposant
les motifs qui militent en faveur de ses propositions, vous ajoutez qu'aucune
des raisons données par M. le général commandant militaire de Gabés ne parait
étahlir que les territoires situds a Uest du tracé proposé par volre lettre du
13 janvier 1896 fassent partie de [a Régence. De plus, vous faites remarguer
qu'll y a de sérigcux inconvénients & c¢ que nos cavaliers du maghzen puissent,
dans leurs reconnaissances, passer en des peints ou ils puissent rencontrer des
campements iripolitains.
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Dans ces conditions. jai [honneur de vous faire ¢onnaitre que jestime
pleinement avec vous qu'il convient de s'en tenir a la limite notifiee le & fevrier
1896 et je vous serai reconnaissant de vouloir bien donner des instructions
formelles pour que. dans la région dont il s'agit comme partout aifleurs, nos
tribus et surtout nos cavaliers du maghzen soient tenus au respect absolu d'une
frontiere nettement déterminée.

Nous ne serons en effet en posture de faire valoir nos revendications. le jour
ol la question de frontiére viendra a souvrir officicllement. que si ces
revendications reposent sur des points bien éiablis et sur la justice et non sur
des exagérations qu'il serait trop facile & nos adversaires de réfuter.

[Yautre parl. M. ie général commandant militaire de Gabés praopose de
jalonner la frontiére depuis la mer jusgu'aux terrains de Dehiba en élevant de
distance en distance des pyramides en pierre seche.

Je crois. comme vous, gqu'll serait actellement prématuré de prendre une
pareilie mesure qui pourrait vous créer des difficultés au cas ol certaines de ces
pyramides seraient déplacées ou démolies par les Tripolitains et fapprouve les
mstructions que vous avez données pour gu'aucune ¢onstruction destinée a
marquer fa frontiére ne soil élevée sans que le gouvernement en ait donné
i'autorisation spéciale.

Enfin. au-deid des terrains de Dehiba ancune limile n'est indiquée mais vous
indiquez que celle-ci semble devoir se trouver dans fa vallée de Foued Morteba
tant dans [a Djefara que dans la région du Dahar.

En septembre dernier, les indigénes d'Ouezzan ont bien fait demander
lautorisation d'user du puits de Morieba, sttué dans Foved méme, et cetle
requéte constitue déjd pour nous un motif [égitime de revendiquer ta route qui
suit le fond de [z vallée, Mais les jardins qui sy trouvent appartientient twus &
ces mémes Tripolitains.

Je suis donc amené & me demander si cette requéte des gens d'Cuezzan est
bien sincére et n'¢tait pas faite plutdt pour attirer attention du gouverneur du
Vilayet sur un point o ses administrés possédent sans conteste, ous, les
propriétés constituées et o0l nos gens prétendent faijre prévaloir des droits
encore bien ndécis. Duns ces conditions vous estimerez sans doute avee moi
que nous devons, pour le moment, apporter ta plus exiréme réserve dans nos
revendications de {a vallée de U'oued Morteba surtout dans & région du Dahar,

I est & désirer que la frontiére suive, depuis Gueraat Afina. I'oued Morteba
jusqu’a son confluent avec loued Serzot mais ce résultat devra €tre atieint sans
brusquerie et sans que nos voising puissent se croire menaceés dans les droits
privés quils possédent dans ceite vallée. Pour cela les efforts du service des
renscignements devront tendre & obtenir des habitants d'Guezzan la délivrance
de leurs tlitres de propriétés pour leur donner ensuite une autorisation
permanente €t réguliére de sy rendre. D'autre part, nos gens devront étre
mamntenus. dans leurs labours, assez éloignés de cetie conlrée pour éviter toule
cause de conflil qui adirerait. trop (8L, attention de la Porte sur unc région
dont [a naticnalité est encore trop discutable,

Faisignalé de nouveauv. il ¥ a queiques jours & notre consul général & Tripoli,
['intérét de ce point de Bir Marteba et j'espere que. sous peu. le Vali se décidera
a faire renouveler par ses administrés leur demande d'user de ce puits. [T y
aurail lieu. celte fois, d'accueitlir favorablement une requéte sincére et dont
nous pourriens tirer de légitimes conséquences.

A partir du confluent de {'oued Sorzot, je pense avec vous Que nOUS N'aVOns
aucun intérét & indiquer des limiles dans des régions gui constituent déja les
terrains de parcours des Touaregs et qui peuvent ne plus intéresser directement
a l'autorité de la Porte.
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Ainsi que vous pouvez vous en rendre compte, Monsieur le Général, notre
accord est complet sur le tracé de la frontiére et, devant le refus du ministre des
affaires étrangéres de communiquer ce tracé 2 Namik Pacha, je ne pense pas
devoir poursuivre devant le départemeant cette question actuellement close. J'ai
donc I'honneur de vous remercier ciicore de f'envoi de la carte qui était jointe 2
votre lettre du 15 novembre et. je conserve, pour ke moment, ce document aux
archives de la résidence générale.

15. LETTRE DU GENERAL LECLERC A M. LE MINISTRE DE 1L.A GUERRE

Tunis, le 22 décembre [897.
Au sujet de la carte de [a frontiére
tuniso-tripolitaine.

Le 24 jutllet dernier, M. le délégué & la résidence générale m'informait du
désir exprimé par notre consul général de Tripoli de recevoir une carte de la
frontiére tuniso-tripolitaine pour la communiquer au Vali. Il me priait, en
méme temps, de faire établir ce document afin de le mettre en situation de
donner satisfaction & la demande de M, Lacau.

Le 15 novembre sufvant, jai transmis 4 M. le résident général la carte dont il
s$agit en accompagnant mon ecnvol d'une lettre résumant les différents
renseignemenis recueillis & celle date sur la question. Mais je lui faisais
cbserver & cette occasion que, Uaffaire intéressant & la fois le ministére des
affaires étrangéres et celui de la guerre, il conviendrait sans doute d'en saisir ces
deux départemernis avant toute communication a notre consul général a
Tripoli.

Le 31 octobre dernier, M. le résident général a été avisé par son département
que cette communication & M. Lacau présenterait plus d'inconvénients gue
d'avantages et quil était préférable d'y renoncer.

Quoi qu'll en soit, il m"a paru utile de vous renseigner sur I'état actuel de fa
question de la frontiére tuniso-tripolitaine et ¢'esl dans ce but que j'ai cru devoir
vous envoyer, ci-joint, & toutes fins utiles, la copie des correspondances
échangées & ce sujet dans ces derniers temps, Savoir :

[} lettre de la division d'occupation & M. le résident général (15 novembre
1897) avec une carte de la fronti¢re ;

2) lettre de la résidence générale & la division d'occupation (19 décembre
1897).
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Annex [-12

PROCES-VERBAUX DES PREMIERE, DEUXIEME, TROISIEME ET ONZIEME SEANCES
DE LA COMMISSION DE DELIMITATION DE LA FRONTIERE
TUNISO-TRIPOLITAINE

PREMIERE SEANCE
t1 avril 1910,

Conformément aux ordres donnés par les deux gouvernements, ottomarn el
tunisien, pour ['envoi de deux commissions Fune ottomane composée de

S. E. Rechid Bey, conseiller iégiste de [a Sublime Porte,

S. E. le général Tenfik Pacha, inspecteur général des écoles militaires,

M. Daoud Effendi, directeur de {"instruction publique du vilavet d'Alep,

et du lieutenant-colonel Djemal Bey, commandant le 58 régiment d'infanterie
a Tripoli de Barbarie,

l'autre, tunisicnne, présidee par M. des Portes de la Fosse, consciller
d'ambassade, délégué de la résidence générale de France & Tunis, el composée
dge:

MM. le commandant d'infanterie Le Beaoul, adjoint au chef du service et du
personnel des affaires indigénes i la résidence générale de France a Tunis,

MM. Le capitaine Meulle-Desjardins, du service géographique de ['armée, chef
de la brigade 10pographique du Sud tunisien,

le cheikh Fs Seghir Ben el Had] Mansour el Mokdemini, cadi du Djebel
Abiodh,

Les deux commissions se sont réunies A Tripoli, au palais du Valy, le lundi
11 avril & ¢ heures du matin, pour arreter les grandes lignes de la frontiére
tunise-tripolitaine.

La séance debute par une discussion portan! sur le pomnt de départ de la
frontiére & délimiter.

M. des Portss de la Fosse donne fecture du décret de 8, A. fe bey de Tunis du
10 février 1910 contresigné par le résident général de la République frangaise &
Tunis et conférant aux commissaires de la Tunisie « Pleins pouvoirs d 'effet de
déelimiter la frontiére tuniso-ripolitaine, entre Ras Adjedir et le territoire
dépendant de la ville de Ghadameés ».

S. E. Rechid Bey objecte que la frontiére indiquee par la Tunisie n'a jamais
£té reconnue par la Sublime Porte et que I'on se trouve simplement en face d'un
étal de fait.

Les commiissaires de la Tunisie exposent la mani€re de voir tunisienne et
M. des Portes de la Fosse fait la déclaration suivante :

« La mission confiée aux commissaires nommeés par 5. A. le bey de
Tunis est darréter avec les commissaires nommeés par 8. M. l'empereur
des Ottomans, les grandes lignes de [z délimitation de [a frontiére tuniso-
tripolitaine enire Ras Adjedir et le lerritoire dépendant de la ville de
Ghadames.
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Les directions qu'elle doit suivre au sein de la commission de
délimitation, pour se conformer aux vues du Gouverncment tunisien ont
été exposées au gouvernemenl impérial par le ministre des affaires
étrangeres de [z République frangaise dans sa lettre 2 8. E. Naouk Pacha,
ambassadeur de Turquie 2 Paris, en date du 17 novembre 1909,

Aux termes de cette correspondance diplomatique, notre réunion a
trois buls principaux :

[V arréter les grandes lignes du (racé futur de la frontiére tuniso-
tripolitaine entre la mer ct I'oasis de Ghadamés ,

2) arréter les rapporis économiques réciproques qui dolvenl exister
dans les territoires [imitrophes ;

3} régler la réunion ¢t le fonciionnement des sous-commissons qui
seront chargées d'appligier sur les lleux les décisions de notre
commission en procédant a la delimitation définitive et détaillée de la
frontiere.

Préts a examiner ces questions dans un espril de concorde, en raison de
la grande amitié qui unit la France et la Turquie. nous désirons prévenir
tout nouvel incident de frontiére.

Convaincus que vous southaitez, comrie nous, de ne plus vous trouver
devant 'éventualité de tels conflits nous avons I'honneur de porter 4 votre
conmaissance les grandes lignes de la frontiére indiguée par le gou-
vernement de S. A. le bey de Tunis.

Lc tracé past de Ras Adjedir sur la Méditerrande. En quittant la cote,
dans [ direction générale nord-sud. il remonte les dépressions successives
de la Mogta et du Khaoui Smeida. A la sortie de ces dépressions, il suit la
ligne de partage des eaux des bassins de l'oued Tlets et de l'oued Beni
Guedal, passe au massif du Touil Dehiba et gagne ie col d’Afina en
suivant les crétes de la montagne, mals en laissant le village 6 Ovezzen a la
Tripolitaine. Du col d’Afina, qui est 4 1z Tunisie, le tracé suil les créies
militaires des valiées des deux oueds Morteba jusqu’a 'oved Lorzot.

A partir de I'oued Lorzot, 1a ligne idéale de démarcalion 4 ¢tablir entre
ce point et Foasis de Ghadamés suivrait une ligne équidistante des voies
caravaniéres de Dijénelen 4 Ghadameés, 3 [ouest, et de Naiowt 4
Ghadames, a l'est.

Elle se confondrait ensuite avee la piste de Mezezzem a4 Ghadameés qui
resterait tripolitaine et servirail de frontidre jusgu’a la banlieue de 'oasis
de Ghadamés. »

§. E. Rechid Bey ¢met Pavis qu'il faut parler de lancienne frontiére et de la
frontiére actuele. Tl ajoute que celle-ci nexiste gue depuis 1886, c'est-a-dire
depuis ['établissement de Ia carte de ['état-major. Il fait valoir que la frontiere
qu'il revendique part de Biban et passe prés de Remada gu'elie laisse a la
Tripolitaine, qu'elle n'a jamais ¢i¢ contestée par la Tunisie et que le Gou-
vernemenl olloman a togjours prolesté contre le tracé de la frontiére donné
par la carte d'état-major de [887, ajoutant que ce n'est pas la unc [frontiére
conventionnelle.

Les commissaires de la Tunisie répondent que cette frontiére est jalonnée par
une ligne de postes makhzen et que la Tunisie n'a jamais admis que la frontid¢re
partit d'El Biban et que son point de départ ne pourrait étre reporté en arriére
de Ras Adjedir,

S. E. Rechid Bey soutient que 1a ligne de démarcation entre la Tripolitaine et
ta Tunisie part de Bahiret el Biban, passe a l'ouest de Ksar Ben Gardenne, suit
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Khaoui el Hania, Khaoui ¢l Adjered pour prendre la direction de Remada,
localité tripolitaine. A l'appui de ce quil avance S. E. Rechid Bey cite d¢
nombreux témoignages des cartes géographigues éditées avant 1887, des récits
de voyageurs frangais ou autres, des passages d'auteurs divers. lesguels
s'accordent tous a désigner Bazhiret el Biban comme étant te point frontiére
connu ¢t consacré par le temps.

Ces cartes sont :

8;) )carte de 1a Régence de Tripoli dressée par MM. Prax et Renou {Paris,
1350) ;

2} carte anglaise provenant de 1a société de géographie de Londres publiée
en 1879

3} carte générale de Afrique publiée par Andriveau-Goujon (Paris, 1861);

4} carte de la Tripolitaine publiée par la Sociéié ialienne dexploration
commerciale en Afrique (Milan, 1883}, capitaine Camperio .

5} carte annexée & la Gépgraphic militaire du général Niox {(Paris. 1887}

6} carte annexée & 'ouvrage de Duveyrier, Les Touaregs dis Nord -

7} carte annexée a l'ouvrage Description de fa Régence de Tunis, par
Pelissier {Paris. 1853} :

8} deux atlas publiés 'un par le coilonel Niox (Paris), I'autre par Dufour
{(Paris, [860).

l.es ouvrages sont :

1} Exploration scientifique de "Algérie pendant les années 1840-1841-1842
publide par ordre du gouvernement et avec le concours d'une commission
académique {tome XV : Dexcription de la Reégence de Tunis, par E. Pelissier}
{(Paris, 1833);

2} La Reggenza di Tunisi, par Guglielmo Finotti {Malte, 1857},

3} Algeria, Tunisia ¢ Tripotitgnia, par Attili Brunialt {(Milan. 1881}

4} La Tripalitaine et la Twriste, par Léon de Bisson {Paris, [881).

Il exhibe en outre les différentes cartes publiées par Fétat-major frangais
depuis 1887, qui tout en faisant partir la frontiére de Ras Adjedir indiquen! des
traces dilférenis sur certains points.

Le capiizine Meulle-Desjardins répond que ces cartes n'ont rien J'officiel ;
qu'elles ne résultent pas de levés faits sur le terrain : quielles ont été établies par
renseignements ; quelles ne peuvent pas servir de base & une argumentation
sérieuse el que s1, a l'exceplion des cartes d'état-major mentionnées plus haut,
elles sont unanimes a donner El Biban comme point initial de la frontiére sur la
cbte, Cest sans doute parce gu'elles ont €té copides Jes unes sur les autres.

Les commissaires de la Tunisie présentent les mémes objections en ¢¢ qui
concerne les récits de voyages cilés par les commissaires de la Sublime Porte et
desquels il résulte qu'El Biban é1ait le dernier point-frontiére de la Tunisie.

lls reconnaissent que la frontiére revendiquée par les commissaires de la
Sublime Porte est en effet une des anciennes frontiéres, mais ils déclarent gue
celle que la Tunisic réclame est 1a [rontiere traditionnelle telle qurelle fut établie
par les OQuerghammas.

Depuis ['époque ou les populations arabes qui occupent le pays s’y sont
installées définitivement. une frontiére 4 existé entre les territoires possédés par
les Quled Debbab et ceux habités par les Nouails et les Meharmid. Ces derniers
se sont toujours trouveés sur cette frontiére en premiére lipne faisant face au
nord et défendant leur limite contre ies empiétements des Oulad Debbab et des
autres tribus plus septenirionales.
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Toutes les wribus limitrophes tunisicnnes et tripolitaines admetlent cette
tradition.

En 1881, [a confédération des Buerghammas opposail la tribu des Touazines
aux Nouails et celle des Qudernas aux Cianes ainsi gqu'aux Houamed.

Les Touazines étant maitres de la frontiére incontestée de la Mogta qu'lls ont
conquise en opérant eux-mémes, au fur et 4 mesure de l'accroissement de la
puissance des beys. e refoulement des Nouails: |} au-deld de T'oued Bou
Ahmed en 1663 & I'épogue ov, sous Mourad Bey, te pouvoir croissant des beys
produisait un relacherent des liens de la Turquie ¢t de la Tunisie . 2) sur la
rive gauche de I'oued Fessi, lors de la réorganisation de [a Tunisie ¢n 1705 par
Hussein Dey, fondateur de la Dynastie Husseinite : 3) a Uest de la Mogta, en
1792, par Hamouda Bey en personne, au cours de l'expédition quil fit cette
année-la pour venir replacer sur son tréne All FI Karamanli, pacha de Tripoli.
chassé de cette ville par I'aventurier Ali Berghoul.

Les commissaires ottomans répliquent que les Querghammas étaient a demi
indépendants, ne payant pas Uimpét a Tunis ¢t que leurs actes de conquétes
étaient des actes de brigandage opérés pour leur propre compte.

Les commissaires de fa Tunisie répondent que le Gouvernement tunisien
encourageait les inimitiés que ce régime entretenait entre les populations
élablies des deux cotés de Iz frontiére et que c'éait sa sauvegarde. Les
Guerghammas. disent-ils, occupés ainsi du ¢dté du Sud. ne [ui causaient pas
d'embarras ei les redevances qu'ils percevaient avec l'assentiment des beys les
indemnisaient des frais que leur occasionnait la garde des confins tripolitains.

Périodiquement, famel de Gabés allait, avec des colonnes de troupes
beyticales. percevoir I'impdt chez les Querghammas et ceux-ci dépendaient si
bien du Gouvernemenl de Tunis gu'en 1876 El Habib Ben Djabeur, khalifa de
Gabeés, vint a Bir Ali régler avec les tribus tripolitaines les conflits existant entre
celles-ci et les Querghammas.

8. F. Rechid Bey répond que cet agent du Gouvernemenl tunisien n'était
venu que pour régler certains incidents résultant de vols de bestiaux et quil ne
s'occupa pas de la question de la frontiére.

M. des Portes de ta Fosse répond : « Clest exact, mais celie intervention
établit que les Querghammas étaient bien soumis au Gouvernement de
Tunis. »

S. E. Rechid Bey exhibe alors la carte jointe au Livre jutne sur les affaires
tunisiennes publiée en 1881 — carte sur laquelle El Biban est désigné comme
point de départ, ce 4 quoi le commandant Le Bezuf répond que cette carte est
erronée et que son insertion au Livre joune n'a pu étre que le résuitat d'une
erreur matérielle.

S. F. Rechid Bev réplique qu'il avait confiance dans les publications
officielles du Gouvernement francais.

Le général Tenfik Pacha rappelle la correspondance diplomatique relative a
Remada et dont il sera parlé plus loin.

M. des Portes de la Fosse répéte que le point initial de Ia frontiére sur ia cdte
est Ras Adjedir et qu'en construisant les postes frontiéres la Tunisie n'a cu
d’autre but gque celui de faire respecter la frontiére traditionnelle : il fait, dans
les termes suivanis, une déclaration relative a la région de la Mogta o0 som
exposées les raisons qui ont déterminé 'établissement de ces postes

«la région de la Mogta Smeida fut éwdiée en 1893, dans les
conférences de Zouara.

Les commissaires tunisiens prenant comme base de leurs négociations
f'accord intervenu entre l'ambassadeur de France & Constantinopic ct
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S. E. Said Pacha, ministre des affaires étrangéres, proposérent d'élablir 1a
délimitation en se basant sur le paicment de [impot.

11s exposérent que la ligne a Touest de lagquelle les tribus payaicent
I'impdt a Tunis était sensiblement ¢elle indiquée sur notre carte d'état-
major et marquée, depuls [a mer jusquaux montagnes, par la Mogta.

1.es commissaires oltomans, ne se crovant pas tenus d'observer la ligne
de conduite adoptée par leur ministre des affaires étrangéres, réclamérent
comme frontiére la [ignc passant par Ben Gardanne et Remada,

Ces négocialions n'ayant pas abouti un proces-verpal de cldture signé le
23 mai suspendii proviscirement les travaux jusqu'a nouvel ordre.

Ce nouvel ordre ne ful donneé que dix-sept ans plus tard et ¢'est lup g
nous réunit aujourdhui.

Mais. ent lattendant, il importa de prendre des mesures en vue d'assurer
la sécurité des confins winiso-tripolitains. 8. A. le bey de Tunis décida que.
la discussion de 7iouara n'ayant en rien modifié 'état de choses existant, le
« slalu quo ante » reslerait maintenu et quiil continuerait simplement
comme par l¢ passé a exercer ses droils dans les limites qu'il avait
indiquéces,

Il chargea son ministre des affaires éirangéres de renouveler, par 1z voie
du consul général de France & Tripoli. son refus de contracter 1'accord que
le Valy lui proposait a Peffet d'établir une zone neutre cnlre les deux
pays.

En exécution des ordres de ka Sublime Porte, le Valy maintint. comme
par le passé, le statn quo sur 1a frontiére revendiguée par ta Tunisic et
invita les auvtorités de Zouara, d'Yeflren et de Nalout a rappeler dans le
Vilayet les Tripolitains campés en Tunisie.

Cer ordre fut exécuté a Moghri, mais de nombreux empiétements
sétant produils aussitdl sur d'autres poinls, 1l devint indispensable au
maintien du droit de nos protégés de procéder, 4 litre d'exemple. 3
quelques saisies de troupeaux,

Il etait, en outre. urgent de maintenir Vordre le plus rigourcux sur les
territoires de ia reégion frontiére.

Une émotion assez vive régnait chez les Touazines par suite des bruits
répandus avec persisltance par les Tripolitains au sujel du trace de la
frontiére et de ja durée des pourparlers de la commission.

Eiant donné le tempérament particuliéremen! impressionnable de nos
populations du Sud. journellement en butte aux excitations de I'éiranger.
de nouvelles paniques de co genre Gtaient toujours probables.

Il fut donc jugé indispensable d'occuper effectivement 1z frontiére.

Cing postes de cavaliers du makhzen se reliant par des patrouilles
furent creés @ Allovet el Gounna. a Ben Gardanne. a Sidi Toui, a
Mechehed Salah et 4 Dehiba qui fut occupé le 22 juin 1893

L'emotion gui existait chez les Accaras. les Khezours, les Touazines et
les Qudernas cessa aussitdi et les Ouerghammas se montrérent tran-
quillisés par les mesures prises pour faire respecter la frontiére.

Il ne peut évidemment ¢ire guestion maintenamt d'abandonner nos
postes militaires et de renoncer & une siluation acquise par plus de vingt
années d'exercice incontesté de notre autorité dans une région {habitée
uniquement par des contribuables tunisiens) aujourd’hui sillonnée de
routes et desservie par des services postaux et télégraphiques.

Nous comptons sur les deésirs de lovale entenle exprimés par nos
colid¢gues ottomans pour limiter leurs revendications en vue de trouver
une solution ¢galement honorable pour les deux pays ».
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S. E. Rechid Bey répond qu'il ne reconnait pas les actes postérieurs 32 1881, 11
fait valoir que 'ultime point de [a frontigre ancienne était le village de Remada.
A ce moment, il monire 4 la commission tunisienne une lettre autographe du
comte de Montebello, ancien ambassadeur de France & Constantinople, en date
du 20 avri! 1889, dans laquelle celui-ci assurait 8. M. impériale le Sultan que le
Gouvernement francais n'a fait ni projeté de faire, & Remada. aucun poste
télégraphique. [l donne également lecture de la note de M. Spuller, ancien
ministre des affaires étrangéres de France. en date du 19 avril 1889 Ceite note
provoqueée par une protestation de la Sublime Porte contre "occupation
éventuetle de Remada ¢t adressée § Essad Pacha, ambassadeur ottoman &
Paris. confirmait les assurances verbales déjd donnees au sujet de Remada.,
d’aprés lesquelies assurances le gouvernement navait établi en ce point ni
projeté d'établir aucun poste télégraphique.

Le commandant Le Beeul répond que si le Gouvernement frangais navait
pas déja occupé la région de Remada et au-dela o'est uniquement parce gu'a ce
moment-ia il n'avait pas assez de troupes dans ta region pour le faire, et qu’il
employait alors toutes ses ressources a l'organisation administrative des
territoires du nord de la Régence. Clest sans doute pour ce motif gue M. de
Montebello s'en serait désintéresseé.

M. des Portes de 12 Fosse dit que la ligne de démarcalion actuelle était bien la
frontiére traditionnelle de la Tunisic. a Fappui de quoi il cite le fzit gue des
officiers francais venus sur deux bateaux de guerre (le Léinois et UEtendard? en
1886 4 Ras Adjedir v avaient librement planté un signal géodésique sans ¢n
étre empéchés par les autorités du Vilayet. [l gjoute que tandis que, avant 1893,
les autorités ottomanes onl protesté méme contre de prétendus projeis
dinstallation a Djemils ¢t 2 Remada, jamais depuis cette date l'installation
définitive des postes militaires " Allouet el Gounna, Ben Gardanne, Sidi Toud,
Mechehed Salah et Dehiba n'a éié ['objet d'zucune protestation et gue méme a
diverses reprises les autorités du Vilayel ont eu recours aux bons offices de ces
postes en matiere de police de la région {rontiere. 11 ¢n conclut que Ia frontiére
actuelle a été tacitement reconnue par la Sublime Porte.

S. E. Rechid Bey réplique gue le Vilayet navait pas manqué de protester
contre larrivée a Ras Adjedir desdits officiers frangais ; 81 ces derniers n'avaient
pas été efficacement empéchés d'y mettre le signal plus haut mentionné, c'esl
parce que fe Vilavet tripolitain ne voulait pas donner lieu a une collision entre
les {roupes ottomanes et les quinze marins frangais débarqueés. IXailleurs le
Valy n'avait pas qualité pour résoudre une (uestion de frontiére dont la
discussion et la solution appartenaient exclusivermnent aux deux gouverne-
ments. .

Pour ce qui cst de la reconnaissance tacite sur laquelle a insisté M. des
Portes de la Fosse, 5. E. Rechid Bey a fait remarquer que la réunion sus-
dite de Zouara, qui avait pour mandat de s‘occuper uniquement du territoire
contesté, élait une preuve vivante de la protestation de la part de la Sublime
Porie et gqueniin chaque fait isolé sur ledit territoire déji entiérement oc-
cupé ne neécessitait pas de prolestation spéciale de [a part des autorités ofto-
manes, ces derniéres ne pouvant laisser les affaires courantes en souffrance
et devant s'adresser & une autorité guelcongue pour le réglemenl desdites
affaires.

M. des Portes de la Fosse souléve la question des impdts perqus et prétend
que cetle perception de la part du Gouvernement tunisien constitue la
meilleure des reconnaissances.

8. E. Rechid Rey dit que les tribus tripolitaines Nouwails et Cianes. lesquelles
onl payé la dime au Gouvernement tripolitain, étaient propriétaires du
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territoire entre ces deux lignes de démarcation : qu'au surplus cette question
dimpdts el de tribus devail étre discutée plus tard.

M. Daoud Effendi prend la parole pour corroborer ce qui précéde en disant
que les différentes tribus tunisiennes appelées généralement Querghammas
faisaient souvent des incursions sur le territoire contesté dont elfes n'étaient pas
propriétaires. H ajoute quavant d'agiter Ia question des impdts. il importait de
prouver ‘eppartenance i la Tunisie des terres 2 l'est de Khaoui el Hania et de
Khaou! Ladjered.

S. E. Rechid Bey cldt ce chapitre de tribus en contestant tous les actes qui se
sont produits aprés Poccupation.

Sur la nouvelle insistance de 8. E. Rechid Bey de voir réfuter ses argumenis
au sujet du Biban M. des Portes de la Fosse déclare formellement qu'il croit
l'aveoir fait suffisamment el que le Gouvernement tunisien ne reculera point de
la frontiére actuelie sur le parcours de laquelle les posies militaires ont été
€lablis, ¢'est-a-dire de la ligne de [a Mogta.

Les commissaires ottomans n'ayant pas e pouvoirs pour consacrer cette
frontiére partant de Ras Adiedir, de commun accord les deux commissions
décidenl d'gjourner les séances jusqu'a l'arrivée de Constantinople dhinstruc-
tions complémentaires.

La séance a ét¢ levéc a [1 h 45.

Fait 4 Tripoli. en double expédition, le onze avril mil neuf cent dix.

{Suivent los signatures.)

DEUXIEME SEANCE
Jeudi 14 avril 1910.

La séance est ouverte 3 11 heures du matin, aprés lecture et adoption du
proces-verbal de la séance précédente,

5. E. Rechid Bey, tout ¢n faisant des réserves expresses pour la partie de la
frontiere qui part de Ras Adjedir et qui rejoint, par la Mogta-Smeida, ia région
momnagneuse de Dehiba, propose la réunion d'une sous-cormmuission a l'effet
d'examiner les titres divers de propriété se rapportant a la zone contesiée, a
savoir : les puits, les paturages ot les terrains reclamés par [es tribus
(ripolilaines et se trouvant entre les deux lignes de démarcation.

M. des Portes de la Fosse répond que [a Tunisie ne pouvant consentir a
reculer la frontiére actuelle. sur laquelle sont éiablis des postes militaires,
Vexamen en question ne serait pas de nature a donner une solution pratique.

Abordant ensuite la question de la perception de [impdt, 8. E. Rechid Bey
fait remarquer que ¢ dernier n'est pas un impoOt foncier mais bien un impot de
capitation.

a séance est levée & midi.

Fait & Tripoli, en double expédition, le quatorze avril mil neuf cent dix.

{Suivent les signatures.)
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TROISIEME SEANCE
Lundi [§ avril {910,

Sont présents tous les commnissaires de ia Sublime Porte et de la Tunisie, 4
lexception du lieutenant-colonel Djemal Bey, indisposé.

La séance est cuverte 4 § heures du matin, aprés lecture ¢t adoption du
proces-verbal de la séance précédente.

S. E. Rechid Bey donne connaissance des instructions qu'il attendait et qu'il
& Tegues de la Sublime Porte. Ces instructions prescrivent de faire les réserves
les plus expresses concernan! la ligne El Biban-Hania-Ladjered-Remada, que (a
Sublime Porte n'avait pas considérée jusqu'a présent comme une frontiére
indiscutable ot d’aborder, en atendant, Uexamen du tracé dans les zones
suivantes.

M. des Portes de [a Fosse répond que ses déclarations antéricures & ce sujet
sont conformes a la maniére de voir de son gouvernement, lequel n'avait
pas, de son cO(é, envisagé [a discussion de cette région. puisque la Porte
avait été mise au courant des inlentions de la France par la déclaration sui-
vante de M. Cambon & S. E. le ministre des affaires étrangéres de la Turguie
¢n date du [%F juin [893, déclaration extraite d'unc lettre de M. Cambon &
S. E. M. Develle. ministre des affaires étrangéres de France :

« Dans ces conditions, notre ligne de conduite est toute tracée, ¢l je [ai
indiquée moi-méme au ministre des affaires étrangéres en le priant de
prendre acte de mes paroles.

Nous ne vous avons rien demandé, lui ai-je dit, Sa Majesté, préoccupée
des conflits périodiques entre les tribus tunisiennes et tripolitaines. a vouiu
établir sur le territoire de Tripoli des forting pour exercer 1a police. Elle
nous a fait demander par volre intermédiaire si nous y verrions des
inconvénients. Je vous ai répondu que mon gouvernement n'y verrait que
des avantages, qu'il établirzit de son cot¢ des fortins en territoire tunisien.
guc Iz ligne de démarcation des deux pays résulterait de I'établissement
méme de cetie double ligne de postes militaires, et qu'on pourrait profiter
de I'occasion pour reconnaitre définilivement cette ligne de démarcation.
en se fondan! sur les usages des tribus en matiere d'impdts. Vous avez
adopté ma maniére de voir. des délégués ont €lé nommés, s¢ sont réunis.
Leur réle devait se borner a {aire rapidement, amicalement, officieuse-
ment une démarcation a peu prés exacte. Vos délégués ont tout
compliqué. et, aprés avoir soulevé mille difficuités, ils ont abandonné la
place et nous apprenons aujourdhui que vous appelez 'un deux a
Constantinople.

Cela nous est indifférent ; nous n'avons pas besoin de vous pour savoir
ou sont les limites de ta Tunisic, nous les connaissons. Nous avons bien
voulu, par une condescendance gue je trouve regrettable, ne pas occuper
le territoire tunisien jusqu'a ses extrémes limites; nous l'occuperons
désormais, ¢t nous vous rendrons ainsi service & vous-rmémes, piisque
nous ferons régner Pordre et 13 sécurité dans toute cette région.

Je vous répédte que nous occuperons tout le territoire tunisien, ou du
mains que je prieral instamment mon gouvernement de le faire, et comme
je connails le pays et que mon gouvernement a gielgue confiance en moi,
il ecoutera mes avis.



240 CONTINENTAL SHELF

- Mais [es négociations ne soni pas rompues, elles seront reprises®
apres les chaleurs,

— Qui, mais en altendanl nous occuperons le territeire et cela
facilitera singuliérement la besogne de nos délégués.

De fit. il ny a pas dautre selution qu'une imerruption des
negociations, sous prétexte des chaleurs, et une occupation progressive du
pays jusqua I'oued Mogta.

Cette occupation devrait étre précédée de deux ou trois promenades
militaires sans importance, opérées par de légers détachements qui de
mois en mois s'avanceraient au-deld de Foum Tatahouine, ent poussam
chaque fois leurs reconnaissances un peu plus ioin, puis ces petils
détachements camperaient d'unce fagon permanente. et enfin ils étabii-
raient des bordjs sur leur lieu de campement.

De deux choses 'une, ou la Porte accepiera sans mot dire cette marche
en avant, et la question serait tranchée de facto, vu clle nous demandera
des explications. el alors je ¢rois pouvoir affirmer que mes explications
seront telles que le Sultan se hatera de faire reprendre les négociations et
de prescrire aux autoriiés civiles et mililaires de Tripoli de les mener
rapidement a bonne fin. »

S. E. Rechid Bey répligue qu’il a compulsé les archives de la Sublime Porte et
qu’elles ne comiennent pas trace de cette déclaration :

« Dans les dossiers de la Sublime Porte, ajoute S. E. Rechid Bey, je mai
trouve qu'une proposition de principe concernant la perception d'impots.
Quant & i'ensemble de la déclaration. je répéte gue les archives de la
Sublime Porte n'en contiennent pas [a moindre trace. Je ferai remarquer
en outre qu'en [893 la frontiére actuelle n'était pas reconnue de part et
d’zutre.

M. Cambon reconnait gue 'occupation entiére du territoire en question
était faite pour nous obliger & reprendre les pourparlers a ce sujet. Je
constate donc que celle occupation ne repose sur ascune base de droit.

Il est vrai que depuis Vinstallation de postes maghzen sur ce terriloire
dix-sept ans se sont écoulés, mais je ne sache pas qu'il y ait dans le drolt
international une régle comportant la prescription au bout de ce laps de
emps. Je ne puis don¢ admettre que I'élablissement de postes sur la ligne
Mogta-Smeida rende cette frontiére indiscutable.

En 1893, ia frontiere en question £tait indéterminée et discutabie.
Auvjourd’hui elle se trouve, du fait des cartes officielles Trangaises,
détermingée et indiscutable.

Je répéte 3 propos de protestation ce que jai déja dit dans le procés-
verbal du [ avril, a savoir que chague fait isolé ne justifiail pas une
intervention spéciale, étant donné que le territoire était déja entiérement
ocCupe. »

Le commandant Le Beeuf donne lecture du passage suivant d'une lettre
adressée le 18 juillet 1893 par M. Develle, minisire des affaires étrangéres de
France, &4 M. Rouvier, résident général de France & Tunis. transmissive de la
susdite lettre de M. Cambon du [*7 juin [893, passage ainsi conqu :

« Comme vous le verrez, notre représentant eslime gu'en présence de
I'échec des négociations il ne nous reste plus qu'a procéder a occupation
progressive du pays jusquau Mokta. Dans fa pensée de M. Cambon, cette
occupation devait €tre précédée de « deux ou trois promenades
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militaires » opérées par de légers détachecments qui, de mois en mois,
s‘avanceraient au-dela de Foum Tatahouine en poussant chaque fois leurs
reconnaissances un peu plus loin : puis ces petits détachements campe-
raient d'une fagon permanente et établiraient enfin des bordjs sur leur
keu de campement.

5i la Porte acceptail sans réclamer notre marche ent avant. la question se
trouverail ainsi réglée d'elle-méme.

Dans le cas, o, au contraire, des explications nous seraient demandées
4 Constantinople, M. P. Cambon pense que Uattitude du Gouvernement
ottoman dans l'affaire de la délimitation nous fournirait des arguments
pour répondre d'une maniére péremptoire et amener la Porte @ accepter la
solution que nous poursuivons. »

S. E. Rechid Bey réplique :

« Puisque la commission de Zouara sest séparée sur la proposition
méme des commissaires dc iy Tunisie, afin d'en reférer aux deux
gouvernements du résultat de la conférence, la Tunisie re devrait pas.
avant de conférer avec nous el avant d'établir ses droits, nous laisser en
présence d’une séric de faits accomplis. »

Le commandant Le Boeuf fait ensuite la declaration suivante relative & la
frontiére de fait établie aprés 1'échec des négociations de Zouara .

« Alnsi que nous vous l'avons fajt connaitre dans notre séance du
11 avril, les commissaires de la Tunisie ne sauraient admeitre fa mise en
discussion des droits de la Régence de Tunis sur les territoires occupés
militairement a la suitc de U'échec des négociations de 1893

Vous nous avez dit & la séance du |1 avril que notre occupation
militaire de la région de la Mokla avail ¢1é consentie par le Valy a 'insu de
la Sublime Porte. Les correspondances plus haut cilées tendent & &tablir
que nous ne nous étions nullement avanceés en déclarant que notre
occupation jusqu’a la ligne jalonnée par nos fortins de ka frontiére a été
faite avec le consentement tacite de la Porte.

En conséquence, nous vous proposons la motion suivanie que nous
vous demandons de miettre aux voix :

« La frontiére enire ia Régence de Tunis et [e Vilayet de Tripoli
partira du point de Ras Adjedir sur [a Méditerranée, dans la direction
générale nord-sud, elle remontera les dépressions successives de [a
Mogta et du Khaoui Smeida en laissant & ia Tunisie les points d'eau sur
fesquels sexerce depuis plusieurs années la police du makhzen
tunisicn ; la frontiére sulvra ensuite [a ligne de partage des eaux entre
l'oued Tlets-et Vouved Beni Guedal jusqu’au massif do Toui] Dehiba. »

« Je crois devoir rectifier, déclare Rechid Bey, ce que vous venez de dire
concernant l'attitude ¢u Valy :

« Comme jai deja eu 'honneur de le faire remarquer dans [a premiére
séance du 11 avril courant, nous n'avions pas mangué de protester contre
Varrivée des officiers frangais a Ras Adjedir. Si ces derniers n'avaient pas
eté efficacement empécheés d'y mettre le signal géodésique, c'est parce que
le Vilayet tripolitain ne voulait pas donner lieu & une collision ¢ntre fes
troupes oftomanes et les quinze marins frangais débarqués. Dlilleurs le
Valy navail pas gualité pour résoudre une question de frontiere dont 1a
discussion el la solution appartenaient exclusivement aux deux gouverne-
Mers. »
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S. E. Rechid Bey déclarc en outre qu'antérieurernent a 1393 le territoire
compris entre les deux lignes de démarcation étail occupe £t gu'on ne laissait
pas les tnbus tripolitaines franchir 12 Mogta.

Ie commandant Le Beeuf objecte :

« Les troupes francaises n'avaient pas occupé ce territotre d'une fagon
permanente et Jeur installation dans les bordjs de fa frontiére aprés [a
conférence de Zouara ne donna liet & aucune observation de ia Porte,
tandis que les projets d'occupation militaire antérieurs a cette époque ¢n
avaient provoqué. 11 y a donc eu 1a un changement d'attitude dans leguel
NoUs voyons un consentement tacite. »

S. E. Rechid Bey, s¢ rapportarit 4 ses déclarations antérieures, fait encore
remarquer que ce conseniement tacite n'exisle pas.

Revenant sur les documents géographiques énumérés au procés-verbal de [a
premiére séance et qui consacrent E! Biban comme puint de départ de la
frontiére revendiquée par 1a Sublime Porte, il exhibe encore .

[} Une carte de [a Régence de Tunis dressée au dépdt de la guerre sous la
direction du colonel Blondel {Paris, 1857). Cetle carte place tes Nouails sur le
IeFTitOIre contests.

2} Une carte de [Afrique dressée par A. H. Dufour (Paris. 1862).

3} Une carte de P'Afrique éditée par Ant. Vallardi (Milan. 1889).

[[ cile en outre ;

4) L'extrait d'un ouvrage allemand intitulé Refse in den Regenschafien und
Tripolis, par le baron Heinrich de Malwzan, trois volumes, leipzig, librairie
Dyk'sche, 1870, Volume 4756 de 1a Bibhothéque royale de Bertin, et,

5) l'ouvrage de Maurice Bois, déja cité lors de la conférence de Zouara.

M. dex Portes de la Fosse demande [a mise aux voix de la proposition du
commandant Le Beeufl concernant 'adopiion de 1z motion qu'il 2 présentée.

S. E. Rechid Bey msiste sur la continuation de [z discussion des autres
régions de la frontiére :

« Cette discussion. dit-il, doit étre en effet longue, la commission
ottomane ayant, par cxemple, des titres prouvant l'appartenance a des
personnes qu'elle peut nommer de puits et de dattiers de 1a partie
saharicnne et il importerait de Vaborder de suite pour ¢viter toute perte de
femps. »

M. des Portes de la Fosse objecte qu'il faut d'abord statuer sur la région du
Nord et que c'est la seule maniére de discueter utilement sur les autres régions.

Le général Tewfik Pacha propose d'examiner toute la frontiére jusqu'a
Ghadamés et de (a fixer ensuite, trouvant que rien ne s'opposait a ce que l'on
discutat Fensemble, sous la réserve que les concessions que pourraient faire les
commissaires de la Tunisie seraient conditionnelles et subordonnées a la
sofution de la région seplentrionale.

M. des Portes de 1a Fosse demande une suspension de s¢ance pour délibérer
sur I'adoption de cette proposition avec ses collégues de la Tuniste.

[.a séance est suspendue pendant un quarl d'heure.

A la reprise de Iz séance, les commissaires de la Tunisie proposent I'insertion
au proces-verbal des lignes suivanies :

« Les commissaires de la Tuniste ayant demandé qu'un vote décidét du
tracé de la frontiére quils revendiquent entre Ras Adjedir et la partie
montagneuse, les commissaires de ia Sublime Porte répondirent qu'ils
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wavaient pas qualité pour le fzire : ils insistérent pour gu’avant toute
décision définitive sur cette premiére partie les délibérations de la
comimission portassent sur I'ensemble de 1a frontidre a délimiter.

Aprés s’y étre opposés pour la raison que cette maniére de procéder
semblait deveir compliquer les pourpariers au lieu de les faciliter, les
commissaires de [a Tunisie ont, dans un but de conciliation et pour
montrer leur bon vouloir, consent & se rendre au veeu de la commission
oltomane mais en stipulant que les déclarations qu’ils seront amenés A
faire au cours de la discussion n'auront qu'un caractére conditionnel et
sous réserve de I'admission de la partie septentrionale de la frontiére telle
qu'ils l'ont indiquée depuis Ras Adjedir jusquau massil du Touil
Dehiba. »

Cette proposition ost adoptée et la discussion des autres régions de la
frontiére est abordeée.

Les commissaires de la Sublime Porte font donner lecture d’une notice
intitulée « Dehiba », ainsi congue ;

Dehiba

« Les Dehibat ne sont pas Tunisiens d'origing, ils appartiennent a la
tribu Harabé et sont originaires de [a Tripolitaine comme le sont d'ailleurs
les Touraifé, Mohalibé, Gazayé, Quled Talib, Hawamid ¢t Féyassilé.

Autrefois, une partie de Iadite tribu de Dehiba se transporta en Tunisie
pour cause d'indigence ; mais ceci ne prouve pas que les Dehibat étajent
des Tunisiens.

Ceux qui se trouvaient en dega de la frontiére aciuelle ne retournaient
pas moins, annuellement, & Dehiba pour administrer leurs biens
immobiliers et notamment pour la fécondation de leurs dattiers.

Lorsqu'ils avaient des procés avec les autres Tripolitains, particufiére-
ment avec les habitants de Nalout, les Dehibat s'adressaient au tribunal
chéri de Nalout.

Afina, Mortaba, Versinnaf, Veni, Mechahid, Cum Zakkar, Menzla et
bien d'autres localités situdes & Pouest et au sud-ouest de Dehiba sont [a
propritété des Quezzenais, Hawamid et Soualim ; de méme les champs
situés & Moghri, Sfira, Rhoden et Fezzarat appartiennent a nos Ciaans ¢t
{Quezzenais. Les terrains précités qui figurent dans les registres de ['impdt
de dime pergu par le Gouvernement tripolitain étaient vendus en 1282,
tre de I'hégire, aux habitants de Malout et de Ciaan.

Les exemples suivants confirment ce qui précéde et prouvent
surabondamment appartenance, & la Tripolitaine, de Dehiba ;

Les détachements de cavaliers de ['armée ottomane et de Kouloglou,
lancés en 1272 {vers 1859), a la poursuite du fameux brigand Gouma
étaient bien zllés jusqu’a Roumada et Achouche, confins de la Tripo-
litaine, en passant par Dehiba,

Les Mutessarifs du Djebel allaient en personne a Dehiba pour certaines
affaires imporiantes concernant feurs administrés. Ainsi en 1302 (1887),
Férid Pacha, s’y est rendu pour une enquéts.

Moghri

« Bahiret Moghri dans le Caza de Nalout esl un trés ancien héritage des
habitants dudit Caza et des Culad Selan, iribu cianaise. Les trois quarts de
cet héritage appartiennent aux Culed Selam.
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Quaznd 1l ne pleuvait pas & Nalout, les habitants de cette localité se
rendatent & Moghri pour ¥ cultiver leurs terres.

1.es Hassé. fraction des Touraifé, possédalent également des champs de
culture a Moghri.

Carrai-Dioucachet est la propriété des Quiad Talib, originaires de
Harabe.

Si les légitimes possesseurs de Moghri n'y sont pas aujourd’hoi, cest
parce qu'ils ont été contraints de Fabandonner par lenvahissement des
bandits ourghoummas.

C'est le Vilavet de Tripoli gui a percgu les dimes des terrains cultivés de
Rhoden, Fezzrat, Mekmen, Qum Zekkar, Menzié, Versinnaf, Segdel, Sfir.
Mortaba, Veni, Batn [ssa, etc. »

De {eur ¢Oté, les commissaires de ia Tunisie donnent connaissance du point
de vue tunisien exposé dans la notice suivante portant comme titre Les
Dehibat. Histarigue -

« L'ensembie de la 1ribu des Dehibai compte environ 120 tentes dont
111 en territoire tunisien et 9 seulement en territoire tripolitain & El
Haraba et a8 Kabaou.

Un certain nombre de familles disperseées dans les montagnes de
Matmata et de Douirat ¥ exercent la profession de bergers.

Les Dehibat étaient autrefois tous groupés dans leur village de Dehiba a
8 kilomeétres d'Quezzen et & Remada. On trouve les preuves de leur séjour
dans cefte région dés le XIV* siécle de notre ére dans les actes de propriéteé
que détiennent encore les Dehibat lunisiens : actes d’achart, de partage ¢t
de constitution de habous.

Aspirant d'une fagon persistante 2 retourner vers les territoires quielle
'z cessé de revendiquer et sur lesquels elle posséde des titres de propriété
indiscutables, Ia tribu des Dehibat s'est empressée de se reconstituer dés
que linstallation d'un poste makhzen dans son village lui a rendu Iz
sécurité.

En 1878 un essai sérieux gvait déja été fait pour attcindre ce résultat. A
ce moment, par suite de U'envol chez les Ouerghammas d'unc colonne
tunisienne commandée par Si Selim. un peu de calme &tait revenu dans le
pays.

Les Dehibat crurent le moment venu de se réinstaller sur leur lerri-
toire,

L'initiative de ce mouvement de rewour avait éié prisc par un nomme
Khalifa el Miliane qui était alors chargé par le khalifa de Gabés de la
perception des impdis que payaient les Dehibal.

Sept familles de Dehibat du Djebel Maimata ayant racheté les titres de
leurs contribules sur Oglet Dehiba, Qum Diab et Remada revinrent avec
feurs famiiles dans leur jardins de la vallée de I'oued Dehiba.

Mais des Quezzens s'étant installés sur leurs propriétés les deux partis se
transporterent a Yeffren ou ils soumirent leur différend au Moutessarif.

Celui-ci, aprés avoir examiné les tilres des Dehibat, leur donna raison ¢t
prescrivit au caid de Nalout de faire exécuter la décision.

Mais les Quezzens en ayant appelé 3 leurs seigneurs les Qudernas
ceux-ci razziérent les Dehibat quiils obligérent & remonter dans le Nord.
en 1881,

Toutefois, Khalifa et Milianc conserva les titres de propriéié de sa tribu
et dés linstallation de l'autorité militaire a Douiret, au mois daott 1889, 1)
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demandait au nom des Dehibat, par acle notarié. au Gouvernement
tunisien et au Gouvernement frangais leur protection contre le brigandage
des nomades afin de pouvoir rentrer dans la possession de leur territoire
de Remada.

A tappui de cetie requéte il communiqua au service des affaires
indigénes les actes dont nous avons conservé les copies.

Lz guestion de la nationalité des Dehibat ne fait d'aillcurs pas de doute :
elle est tunisienne.

Ces actes établissenl sculement que ja valiée de i'cued Dehiba
appartient z titre privé a des Tunisiens.

Mais en ce qui concerne [a souverainete territoriale de Dehiba, les
autorités tripelitaines elles-mémes ont reconnu formellement qu'elie
revenait a la Tunisie. Clest ainsi que Je caimakam de Nalout écrivait le
22 octobre 1890 au cheikh des Cianes :

« J'ai requ du Valy de la Tripolitaine un télégramme disant que vous
étiez allés sur ie territoire des OQuled Sclim tunisiens. dans les endroits
appeiés EI Moghri, Ghoden, Fezzarat et Dehiba et que vous y aviez
labouré, Si vous n'évacuez pas les endroits que je viens de citer. les
Tunisiens vous en chasseront. »

Quant gux limites politiques du territoire des Dehibat les actes privés ne
les donnent pas.

Un acte de procuration du mois de Redjeb 1295 donne comme limite
du ksar d'Ouezzen av nord et a l'ouest les escarpements de la montagne.

Selon 1a coutume du pays. la propriété du fond du ravin et des terrains
culiivables qui s’y trouveni entraine celle des pentes inculles qui y versent
leurs eaux (Seboub el Maj}. Par suitc. les créles qui confournent les pentes
versant leurs eaux dans les oueds du lerritoire des Dehibat forment la
limite géographique qui sépare ce territoire de cclui d'Quezzen. »

M. Daoud Effendi fait remarguer gue les Cianes ont élé mis en demeure
d'évacuer les points désignés dans [a letire du caimakam de Nalout. aprés
entente entre les deux gouvernenents.

Le commandant Le Beeuf. revenant sur la question de I'impd1t achour sur les
labours effectués 4 Rhoden, Fezzarat et autres lieux, soulevée dans la derniére
phrase de la notice ottomane précitée, fuit remarquer que cette dime avait pu
éire exigée des Tripolitains parce que ceux-ci apportaient leurs grains ¢n
Tripolitaine pour les y emmagasiner, randis qu'il n'élail per¢u aucun droit sur
fes. Tunisiens qui avaient labouré en méme temps qu'eux et aux mémes
endsoits en [876, 1877 ¢t 1878 {hégire 1293, 1294, 1295} et conservaient leurs
céréales en Tunisie.

A cela 5. E. Rechid Bey répond :

« Puisque la Tunisie se proclame propriétaire de ces localiiés, pourquoi
ma-t-glle apporté aucun empéchement 3 la perception de [a dime ni
formulé [a moindre protestation 13-dessus ? Selon nos praopres investiga-
tions, les Tunisiens jusqu'a la date de la contestation. ne cultivaient pas Ies
champs dont il s'agit. »

M. le commandant Le Beeul réplique 4 cela que les aulorités ne somi pas
intervenues a cette occasion parce gue ces fzils se sont produits antérieurement
a l'occupation frangaise, & une épogue ou 'adminisiration tunisienne n'était pas
réguliérement organisée dans ces répions.
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S. E. Rechid Bey demande que {examen des documents de la région
montagneuse soit ajourné a la séance suivante.
Celic proposition est adoptée et la séance est levée a [ 1 heures du matin.

Fait en double expédition 2 Tripoli le dix-huit avril m# neuf cent dix.
(Srivent les signatures.)

ONZIEME SEANCE
Mercredi 1B mai 1914

La séance est ouverte 3 4 heures du soir.

Les membres des deux commissions sont tous présents.

Le proces-verbal de la seéance précédente est lu ¢t adopté.

S. E. Rechid Bey donne tecture de la proposition suivante au nom de la
Sublime Porie :

« Le Gouvernement de Sa Majesté le Sultan, prenant en considération
la situation économigue de la Tunisie, abandonne a cette derniére la route
caravaniére entre Djeneien et Ghadamés a la condition que cette route
laisse & la Tripoditaine I'un des deux puits ouverts de Zar, le puits de
Mechiguig et celui de Mezezzom. - La ligne, avant comme point de
départ Ras Adiedir sur 1a Méditerranée et suivant le cours de la Mogta-
Smeida pour rejoindre Touii Dehiba, puis Dieneien, sera désormais la
tigne de démarcation entre la Tripolitaine et la Tunisic. Cependant, nous
vous demandons d'assurer aux gens de Tripodi 'usage, sans condition de
réciprocité, d'Ain Ferth. Ain Nakhla. Chekkat Meztoura et Oglet ¢l
thimeur. La frontiére passerait de Touil Dehiba a Garat Rohi en laissant la
valiée supérieure de Chabet Taida a la Tripolitaine pour aller rejoindre
Dahret en Mousf ¢l la mosquée de Sidi Abdallah qui est tripolitaine.

Quant a la portiont de frontiére autour de Ghadamés, elle scrait tracée
de fagcon & ce que la route de Sinaoun-Mezszzel-Ghadamés soit
entierement 4 1a Tripolitaine et que Ia saline appelée Sebkha el Melah reste
& 'est de cette frontiére. Le dernier élément de la frontiére se dirigera enfin
vers le sud jusqu'a un point situé a 15 kilométres au sud du parali¢le de
Ghadames.

Voild les grandes lignes de la frontiére tuniso-tripolitaine qui sera
reconnue de part et dauire, Nous sommes maintenant préts & en régler les
détails. »

M. des Portes de la Fosse donne [a parole au commandant Le Boenf pour
émetire les conclusions suivantes :

« Conclusions et propositions

« La délimitation des frontiéres de Ia Tunisie et de la Tripolitaine a, a
nos veux. pour but essentiel, le rétablissement des bons rapporls ¢ntre les
tribus des confins des deux pays.

L'exisience de terrains contesiés, ou sounts & 'état de « staiu gquo
ante », a créé entre [a Tunisie et Ta Tripolitaine une zone neutre, de plus en
plus large au fur et 3 mesure qu'on s'écarte de la ¢dte et dans laguetlle te
banditisme s'est développe. au point d'interrompre les relations entre les
marcheés des deux pays.
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Les querelles privées des Querghammas et des Tripolitains ont attiré
forcément des représailles et celles-ci, en se multipliant, ont produit parmi
les populations limitrophes une surcxcitalion qui, aprés avoir pagné
d'abord la gendarmerie ottomane s'empara méme de ['armeée turgue,

Tl n'entrait pas dans le cadre de nos travaux de (raiter de I'agression
commise le 4 janvier 1910, par la garnison turque d'Cuezzen, contre le
commandant militaire des territoires du Sud tunisien. mais nous nc
pouvons passer sous silence i'attentat qui fut ta cause déicrminante de
l'adoption, par le Gouvernement de la Sublime Porte. des propositions
présentées au mois de juin 1909, 4 ia chambre des députés de 'Empire
ottoman, par les députés de la Tripolitaine, en vue de 1z délimitation des
lrontiéres de cette provingce.

Ainsi gue l'exposait leur mémorandum :

« Le défaut de delimitation compromet la sécurité des conlins au
grand préjudice des caravanes qui ne sont plus sauvegardées et des
popuiations rurales. que les incursions des bandits empéchent de
cultiver leurs terres. »

Les directions suivies par les délégués de fa Tunisie tendent toutes a la
suppression des zones conlestées et & létablisscmemt de lautorite
indispensable pour assurer, sur nos confins. la séeurité commerciale et les
bons rappors entre les tribus.

Dans cel ordre d'idées, nous prenons en considération les matifs que
VOUS NOUs avez exposes au cours de nos délibérations et, réduisant nos
prétentions au minimum des concessions qui sont indispensables pour
atteindre le but que nous poursuivons, nous soumettons a votre examen
les considérations et les propositions suivantes :

l.a frontierc a ¢tablir entre 1a Tunisie et la Tripolitaine sc divise en deuX
parties principales : I'une limite Tes terrains habités et cultivés d'une fagon
permanente par nos tribus respectives et s'étend depuis Ras Adjedir sur la
Mediterranée, jusqu'a l'oued Lorzot, & l'est de Djencien : 'auire doit
partager entre les Tunisiens et les Tripolitains les terrains de parcours
sahariens, demeures jusqu'ici entre les tribus et soumis, en cc qui
cancerne {'action politigue des deux Etats. au régime dit du « statu guo
ante »,

Ainsi que nous I'avons expose, la premiére partie de cette frontiére, qui
est occupée militairement sous le controle des officiers francais du service
des affaires indigénes ¢t sert de ligne de démarcation entre fa Régence
de Tunis ¢t le Vilayet de Tripoli. ne peut étre considérée que comme
désormails acquise. .

Cependant il parait possible. maintenant qu'une autorité effective,
etablie en Tripolitaing, assurera la sécurité de ses confins, daccorder aux
Tripotitains des droils d'usage sur les deux puits tunisiens de Cheggat
Meztoura et d'Oglet el Thimeur.

Pour les mémes raisons, la limite du territoire des Dehibat qui fut
occupée rigourcusement jusqu'aux crétes, que la coutume locale attribue
aux propriétaires de la vallée, pourrait élre ramenée plus au nord de fagon
4 rendre aux Duezzen la vallée supérieure de ['oued Taida.

Toutefois ces concessions. (rés importantes, ne sauraient £tre imposees
aux tribus tunisiennes, sans crainte gu'elles n'occasionnent des conllits
armés entre elles et les hénéficiaires de ces faveurs, si nous ne pouvons
faire valoir & leurs veux les avantages que procurera, aux caravaniers €t
aux négociants indigénes de nos collectivités, la levée du « statu quo
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ante » au sud de Djeneien et la réouverture d'une voie caravaniére, de
Djeneten a Ghadamés, dotée d'un nombre suffisant de points d'eau
permanents, pour élre praticable en toutes saisons. el protégée par des
postes de police.

La condition sous laquetle la voie tunisienne Djeneien-Ghadameés peut
étre établie consiste, ainsi que nous Favons dit, dans un partage éguitable
du territoire soumis au régime du « stain quo ante », aprés que la
possession des points d'eau. actuellement existants. aura {ait 'objet d’une
entente sur la base de concessions réciprogues.

Qualtre points deau permanenis seulement jalonnent cette voie
caravaniére : Zar, au premier quart du chennn, Mechigui et Ef Quatia a
moitié route et Mezezzen au troiséme quart du parcours.

Afin de rendre la route ¢t les terrains de parcours quelie traverse
également praticables aux nomades des deux pays, nous proposons Ia
concession 4 la Tripolitaine d'un des puits existants de Zar., des puits d'El
Quatia et de Mezezzem, contre la reconnaissance § la Tunisie de Uautre
puits existant 4 Zar ¢t de Bir Mechiguig.

La réouverture de la route wnisienne vers Ghadamés rétablirait les
communications qui ont, de tout temps. existé entre les tribus du Sud
tuntisien et cet important marché saharien : clle est jugée indispensable
pour assurer la sécurité du territoire frontiére et des parcours de I'Erg qui
sont communs a I'Algérie et a la Tunisie.

Telles sont i¢s propositions que nous spumetions & votre appreciation.
Elles sont basées uniquement sur des droits anciens et sur des nécessités
économiyues et politigues.

En conséquence, nous vous groposons de déterminer ainsi qu'il suit e
trace de la frontiére Winise-tripolitaine :

l.a frontiére entre Iz Régence de Tunis ¢t le Vilayet de Tripoli partira du
potat de Ras Adjedir, sur la Méditerrande, dans la direction générule nord-
sud. elle remontera les dépressions successives de [a Mogta et du Khaoui-
Smeida, en laissant § la Tunisie tous les points d'cau 4 Vouest de la
frontiére. mais en accordant aux Tripolitains des droits d'usage sur les
puits de Cheggat Mezloura et d'Oglet el fhimeur ; fa {rontiére suivra
ensuite la ligne de partage des caux enire i'oued Tlets et loued Beni
Guedal, jusqu'au massii du Touil Dehiba quelle atteindra. puis elie
gagnera la Garcat Er Rohi en laissant la vallée supérieure du Chabet
Taida & la Tripolitaine pour aller rejoindre Dahiret cn Mousf et la mosquée
de Sidi Abdallah qui est tripolilaine.

A partir du col d'Afina. qui est a la Tunisie. la frontiére laissera & la
Regence de Tunis les vallées des deux oueds Morteba et suivra d'une
maniére générale les crétes orientales de la vallée de 'Qued Morteba
Dahri, jusqu'a Voued Lorzot mais en laissant a fa Tripolitaine les vallées
supérieures des afflucnts orientaux des cueds Morteba.

En quittant J'oued Morteba, la frontiére suivia la rive gauche de I'oued
Lorzot ¢n laissant au nord [a route milhaire de Dehiba & Djeneien ; arrivée
a 20 kilométres environ du poste maghzen de Diencien, elle tournera au
sud pour atieindre Zar.

Passant cnire les deux puils de Zar situes dans le Siah ¢l Mathel, elle se
dirigera vers Mechiguig gu'elle contournera & l'est en laissant ce point
d'eau & 2 kilomérires en Tunisie.

Eite se dirigera enlin sur Ghadames suivant une ligne éguidistante des
chemins de Djeneien a Ghadamgs et de Nalout 4 Ghadarés jusqu'au
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déversoir qui réunit la Sebkha e! Melah 4 la Sebkha Mezezzem, déverseir
dont elle suivra la rive septentrionale ; elle se dirigera ensuite, vers l'ouest,
puis vers le sud, en suivant a un Kioméatre le bord de [a saline et en
laissant a la ville de Ghadameés fa Sebkha el Melah.

Le dernier élément de [a frontiére se dirigera, enfin, vers le sud, jusqu’a
un point situé a 13 kilométres au sud du paralléle de Ghadamés. »

S. E. Rechid Bey: « En dehors de Mechiguig. je ne vois rien qui soil de
nature 2 nous diviser. La Tunisie tient surtout & avoir une route sulfisammen
pourvue deau. Dans ces conditions, je propose le partage du lerrain aquifére
de la région de Mechiguig. Quant zu puits qui y existe, il restera tripolitain. »

M. des Portes de la Fosse: « Nous voulons bien nous préter a cette
transaction. qui. nous 'espérons sera [a derniére. Nous nre recherchons dans [a
possession de Mechiguig quc la garantie. pour nos caravaniers et pour les
agents qui seromt chargés de la police de la vole caravaniére tunisienne. d'un
point d'eau permanent. indispensable au parcours de cetle région en (oules
saisons, quand I'Oglet dc Tiaret est tarie ou donne de T'eau impropre a
T'alimentation.

Nous acceptons donc votre proposition qui assure un partage eguitable,
entre les Tunisiens et les Tripolitains, du seul bont point d'eau qui existe a
moitié chemin de Djencien & Ghadameés.

La partie du 1exte de fa convention concernant Mechiguig pourrait, dans ce
cas, étre rédigée amsi qu'il suit

« Passant entre les deux puits ouverts de Zar situés dans ke Siah el
Mathe!, elle se dirigera vers Mechiguig dont le puits zctuel reste tripolitain
mais en partageant le terrain aquifére, de fagon a répartir équitablement,
entre les deux pays. les ressources de cetie région. »

Le commandant Le Beoeuf: « Voicl le texte de la convention que nous avons
T'honneur de soumstire & votre approbation :
Article premier

La frontiére entre Ia Régence de Tunis et I¢ Vilayet de Tripoli partira du
point de Ras Adjedir, sur la Méditerrange, dans la direction générale nord.
sud : elle remontera les thalweg successifs de la Mogia ¢t du Khaoui-
Smeida. en [aissant & la Tunisic tous les points d'eau & Pouest de la
frontiére, mais en accordant aux Tripolitains les droits d'usage sur les
puits d'Afn el Ferth, ¢’Ain Nakhla. dc Cheggal Moztoura et d'Oglel el
Ihimeur : la frontiére suivra ensuite la ligne de partage des eaux entre
I'oued Tiets el ['oued Bent Guedal, jusqu'au massif du Touwil Dehiba qu'elle
atteindra au signal géodésique qui reste & la Tunisie, puis elle gagnera le
Garat er Rohi. en laissant la vallée du Chabet Taida 3 la Tripolitaine pour
aller rejoindre Dahret en MousT et la mosquée de Sidi Abdallah qui est
tripolitaine.

A partir du col d'Afina, qui esl a la Tunisie, la frontiére laissera a la
Régence de Tunis les vallées des deux cueds Morleba et suivra, d'une
maniére générale, les crétes rocheuses dominant immeédiaternent 3 I'est la
vallée de ['oued Morteba Dahri. jusqu'a 'oued Lorzot. mais en laissant 3 la
Tripolitaine les vallées supéricures des affluents orientaux des oueds
Morteba et Menzla et a la Tunisie ta route militaire de Dehiba 2 Djeneien.

Articte i}

En quittant l'oued Morteba, la frontiére suivra la rive gauche de ['oued
Lorzot en laissant au nord la route militaire de Dehiba & Dieneien .
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arrivée a 20 kilometres environ du poste Maghzen de Djencien, clle
tournera au sud pour atteindre Touil Ali Ben Amar, puis Zar.

Passant entre les deux puits ouverts de Zar, situés dans le Siah el
Mathel, elle se dirigera vers Mechiguig dont le puills aciuel reste
tripolitain, mais en partageant le terrain. aquifére, de facon & répanir
équitablement entre les deux pays les ressources de cette région.

La frontiére se dirigera enfin sur Ghadamds suivant une ligne
équidistante des chemins de Dijeneien & Ghadameés et de Naloul &
Ghadamés, A la jonciion de ces deux routes, elle se dirigera vers
Ghadamés en laissant & 2 kilometres en Tripolitaine la portion de la route
Sinaoun-Mezezzen-Ghadamés.

Apres, elle suivra e déversoir qui réunit la Scbkha el Melah i la Sebkha
Mezezzen, dont eile suivra la rive septentrionale ; elle se dirigera ensuite,
vers Fouest, puis vers le sud. ¢n suivant 4 un kilométre le bord de la satine
et en laissant & Iz ville de Ghadamss la Sebkha el Melah.

Le dernier élément de la frontiére se dirigera, enfin, vers le sud, jusqu'a
un point sitwé & 15 kilometres au sud do paralléle de Ghadames.

Article I

La frontiére dont les grandes lignes sont déterminées par la présente
convention sont inscrites sur la carte ¢i-annexée.

Une sous-commission sera chargée de déterminer sur les lieux [a
position définitive des lignes de démarcation prévues par les artictes [ et 1]
de la présente convenlion et les membres en seront nommeés de ia maniére
suivante :

5. A. lc bey de Tunis nommera et le Gouvernement de la Tripolitaine
nommera trois sous-commissaires.

Les sous-commissaires seront nommeés dans un délai de deux mois. 1ls
st réuniront 2 Guezzen le )< novembre [910 et ils délimiterent la partie
des frontiéres de la Tunisie et de la Tripelitaine s'étendant depuis [‘oued
Lorzot jusqu’a Ras Adjedir.

La sous-commission se réunira de nouveau le 15 janvier 1911 &
Quezzen pour délimiter le troncon des frontigres de la Tunisie et de la
Tripolitaine s'é¢tendant de l'oued lorzot jusque dans [es parages de
Ghadameés,

En cas de désaccord. lesdits sous-commissaires en référeront a leurs
gouvernements respectifs.

Mais il est expressément entendu gue gquand méme les travaux des
sous-commissions n'zboutiraient pas 4 une entente compléte sur tous les
détails de la-ligne, I'mccord n'en existerait pas moins entre les deux
gouvernements sur le tracé général ci-dessus indiqué.

Articte IV

Les sous-commissaires des deux pays auront pleins pouvoirs pour
effectuer d'un commun accord des changements ou corrections en
conformité de la présente convention.

Les nouvelles cartes necessaires 2 cette opération seront levées dans l¢
plus bref défai possible par les soins du Gouvernement tunisien. Elles
consisteront dans un levé d'itinéraires partant de Ras Adjedir el gagnant
les parages de Ghadamés en suivant, sur une largeur de 10 kilométres, les
grandes lignes de¢ la frontiére indiquée aux articles I et II de cette
convention.
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Les opérations de ces missions lopographiques seront escoriées de
chaque ¢6té de la frontiére par les soins des autorités militaires des deux

pays. »
Ce texte est adopié.

5. E. Rechid Bey propose I'institution d'une sous-commission ayant pour
mission de statuer sur la validité des tives de propriété privée détenus par les
indigénes tripolitains, concernant des terrains situés dans les régions Mogta-
Smeida et Dehiba, & l'ouest de la frontiére.

Celie proposition avant éé admise, les deux commissions décident d’un
commun accord de Taire suivre la convention de Yarticle additionnel ci-aprés :

Articke additiviinel

« Dans un délai de trois mois aprés la signature de la convention, une
commission composée de {rois déléguts de la Tripolitaine et de trois
délégués de la Tunisie sera instituée 3 Peffet de statuer en dernier ressort
sur la validit¢ des titres de propriéié privée dont {'utilisation est réelle telle
que : vergers, champs, habitations, citernces, ete., détenus par les indigenes
tripolilains concernant des terrains situés dans les régions Mogia, Smeida
et Dehiba 4 I'ouest de la frontiére.

Toutefois, la constatation de la non-utilisation réelle de la propriété
revendiquée n'entrainera pas la déchéance des droits du demandeur si la
jouissance effective de sa propriéié Jui 2 eté enjevée par suite de cas de
force majeure, tels que Vinterdiction de venir sur ce lerrain, prononcee par
les autoriiés locales. par mesure de police de [2 zone frontiére.

Cette commission siégera successivement a Ben Gardane pendant six
semaines, 2 Mechehed Salah pendant six semaines et a Ouezzen pendant
trois mois. Les commissaires statueront en dernier ressort en sappuyant
sur les coutumes locales el dans les délais susindiqués au-dela desquels les
droits non revendiqueés seront prescriis. )

Dans le cas ou des Tunistens posséderaient des propriétés privées a Pest
de la frontiére, celle sous-commission statuerait €galement el dans les
mémes conditions sur leurs revendications. »

[.a séance est levée 3 6 heures.
Fait, en double expédition. a Tripoli, le dix-huit mai mil neuf cent dix.

{Suivent fes signatires.)
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(13}

vention, Alse in this case the Convention has ne impact
on the title;

£} The historic ttde is in conflict with 2 provision
of the Convention and is not expressly reserved by the
Convention. In that case, the Listoric title is superseded
as between the parties to the Convention.

78 Ome can, of course, suy i a cortain sense that
an historic title which is expressly reserved, as is the
case in articles 7 and 12 of the Convention, thereby is
implicicly gualibed as an exception. But it mest not be
forgorten 1ant the whols purpose of making the historic
title an exeeption {rom the general rules coatained in
the main provisions of the re.evant article 15 to mainlain
the historic titie, Tt iy not the intention, by excepliog it,
to subject the histaric title to stricter recuirements bt
20 mzintain the slgkes ges arde with resprce to the nrde
It wounld therefore ke a falincy i, from the Fact that
the Coanveniton in ccrtain cases excepts historic rights,
one would draw the conclusion that the Convention
rerieires stricter proof of vhe historic tirle than was the
case before the conclusion of the Convention, In reality,
the Convention simply leaves the matter, both regarding
the existence of the titie and the reai of the tite, in
the state m which it wis at the entey nto foree of the
Convention,

79, The above distussion of the general aspects of
the comcept of "hisioric waters”, its relation Lo gencral
internasions! v and to certain other concepts such as
prescription and occupation, has cleared the way for 2
more concreie study of the juridical véginte of “historic
waters”. The first problem to be taken up is the ques-
tion, what conditiens nmst be fulflled in order that an
bisteric title to water areas may arise or, in other words,
the question of the clements constitunng 2 ditle to
“historic waters',

€. BELEMENTS oF TITLE T0 “HISTORIC WATERS'

80, There seems to be inirly general sgreen:ent that
at least three factars have 10 be taken into consideration
m determuning whether a State has zequited a bistoric
title to a maritime area, These factors are: {13 the
exercise of authority over the area by the S:are claming
the histeric right; (2) the continuity of this exercise
of ambority; (3) the attitude of foreign States, Firse,
the State must exercise authortly oever the arex in
question in order to zoquire a historic title to it
Secomdly, seeh exercise of authorny mwust have con-
tinued for a considerable Lme; indeed it must have
developer inta n usage, Moce comroversial is the third
factar, the position which the forefgn States may have
taken towards this exercise of anthority, Some writers
assert that the acquiescence of other States s cequired
{or the emergence of ar storic hitle; others thiok that
absence of opposition by these States is sofficient.

81. Besides the thres factors just referred to a fourth
is sometimes mentioned. Tt bas been suggested that
abtetition should also be given to the question whether
the claim ecan be justified on the hasis aof economic
necessity, national security, vitel interest or a similar
grovnd, According to one view, soch prounds should
even he considered to form the fundamestal bomis for
a right to “historie wnters”, so that they would be
sufficient to sustain the cight even if the historic element
were lacking,

82, Thess various facters will ba examined belaw.
In arder not to complicate the discnssion unneces-
sarily, it is sssumed that there is only one coastal
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State claining historic tide to the area. in 3 sepurate
stb-section, the sitwation will thercafter be studied
which arises when “hisloric waters” are bordered Ly
twa or more States.

83, The method to be wsed will be an analysiz of
problems ard principles rather tlan 2 discussion of
cases. For a2 more detailed presendation of hoth case
law and cpinions of writers reference may be wwde to
the Secretariat inenwrandum on “historic bays” (Af
CONF.13/1).

1. flwereise of anthority over the area claimed

4. Yarious expressions are used i{n theory and
practice o ndicate the avthority which 2 Srate mmst
continuously exercise over 3 marithve arca in order
to be able validly Lo clrimn the area on the basis of an
historic title. As examples may be mentionesd: “ex-
clusive authority™, Yjurisdiction™, “dominion”, “sove-
reipn ownership”, “sovereipoty” ™ The abundance af
termnclogy does not, however, mean that there is 2
great and confising divergence of opinion regarding
the requirements which this exercise of authority would
have to il On the contrary there seems to be rather
general agreement as o che chree maio quesiioss in-
volved, nariely, the scope of che anthority, the 2cts by
which it can e exercised and its effectiveness.

(2} Srape of the awtharity rxercised

B3 There can hardly be any doubt char the au-
thority which a State must continuously exercise over
2 maritime area in order 1o be able to claim it validly
as “histaric waters™ is sovereignty. An authority tmere
hmitedd in scope than soversignty would mot be sui-
acient to form a basis for a title to such waters, Thig
view, whith does pot seem to be serivusly dispoted,
is hased on the assumption that 2 claim o a1 area as
“historic waters” means a cliim to the area as part
of the maritime domain of the Stare. Tt is logizal that
the scepe of the authority required to form a hasis for
2 claim to “Ristoric watees” will depend en the scope
of the claim iself. If, therefore, s i3 the generally
accepted view,* 8 claim to “historic wzters” means
a claim to a maritime area as part of the national
domain, 1e, i the claim to “historic waters” is a
claim to sovereignty over the area, thea the asthority
exercised, which is a basis for the claim, st also be
sovercignty.

85. This interrelationship between the scope of the
claim and ke sope of the authorily which the elaim.
ing Sizre rpust exercize, and alse the soundness of
the assumption that the clhaim to “historic waters”™ is
2 clim to sovereignty over the waters, way be ilius-
trated by an example, Suppose that a State asserted,
on 2 historical Sasis, 3 hmited right related to 2
certain maritime area, such as the right for its citi-
zens to fsh in the area, Thit wonid not in itself be 2
claim to the area as “historic waters™. Nor covid the
State, even if ® 30 wanted, claim the area as its “his-
toric waters” on the basis of the fact that s citizens
had fished there for a leng time. The claim would in
such crse mot be eommensurate with the factoal ac-
tivity of the State or its citizens in the area. Suppose
on the other band that the Seate has corntinupusly

%3 For other exzmples see pages 4-7, [4, 13, 16-23 32-13 of 1he
Secrerariat memorandum on Vhistorie hags® (ASCONF13/1y

%6 See Gided, op. oit, pages 625 a1 :18 xnd the Secretariat
memorandam on “histerie bays” (AFCONFE L)), pages 21
£d ree
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asserted that its citizens had the sxclusive right to
fish in the aren, and had, in accordance with this as-
sertion, kept foreign fishermen away from the area or
taken action against them. In that case the State in
fact exercised sovereigmty over the area, and its catm,
on 2 historical hasis, that it had the right to continoe
1o de so would be a claim o the arer as its "historic
waters”. The anthority exercised by the State would
be commensurste to the claim and would form a valid
basis for the claim {without prejudice to the condition
that the other requirements for the title must also be
fulfified}.

87. The reasoning may be summarized as follows.
A clzim to “historic waters” is a clawn by a State,
based on an historic title, to & maritime area as part
of its national domain: it is a claim to sovereignty
over the area. The activities carried on by the State
in the ares or, in other words, the authority con-
tinuously exercised by the State in the area must be
commensuraie with the chaim. The authority exercised
must consequently be sovereignty, the State must have
acted and act as the sovereign of the area®

88 This does not ean, however, that the State
must have exsrcised alb the rights or duties which are
included in the concept of sovereignty. The main con-
siderztion is that in the area and with respect to the
area the State carried on aclivities which pertain to
the sovereign of the atex. Withou! ventuting to present
2 cabalogus of swch activitiss, some eamples may be
given to illustrate the kind of acts by which the au-
thority reguired as a basis for the claim might be
established.

(b) Acts by which the anthority Is exercised

£9. It may be useful to begin by queting the opin-
fons of some prominent writers on the subject. Gidel,
in discossing what ke cals (he octrs d'appropristion
to which the daimnng State must have proceeded, states
as follows:

“It is hard to specify categorically what kind of
acts of appropriztion constitute sufficient evidence:
the exclusion from these areas of foreipn vessels or
their subjection to rules imposed by the coastal
State which exceed the narmial scope of regulations
made in the interests of navigation would obviously
be acts affording convincing evidence of the State’s
intent. It would, however, br too strict to insist that
only such aets constitute evidence. In the Grisha-
daroa dispute between Sweden and Norway, the
judgement of 23 October 1909 mentions that ‘Swe
den Baas performed various acts.. _owing to her
conviction that these regions were Swedish, as, for
instarice, the placing of bexcons, the measurement
of the sea, and the wstallation of a Hight-boat, being
acts which involved considerable expense and in
doing which she not only thought that she was ex-
ercising her right but even more that she was per-
forming her duty'.™®
90. Regarding the kind of acts mentioned in the

first part of the above quotation, Bourquin is virtually
in agreement with Gidel. Bourquin says:

“What acts under taunicipal law can be cited as
expressing its desire to acr as the sovereign? That
is a matter wery difficult, if not impossible, to

4 . Johnson, op. cit, pages H4-M5 regarding he exercise
of authority necessary 3 A basis Jor acquisitive prescripticn.
M G, op. cit, page 613
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determine ¢ priovi. There are some acts which are
manifestly not open to 2ny misunderstanding in this
regard. The State which forbids foreign ships fo
penetrate the bay or to fish therein Indisputably
demonstrates by such action its desire to act as the
sovereipn ™%
He is more doubtful or flexible with respect to the
measures of assistance to navigation mentioned in the
second part of Gidel's statement, -
“There are, however, sonte bordarline cases, Thuys,
the placing of hghts or beacons may sometimes
appear to be an act of sovereignty, while in other
cirtumstances it may have no such signifcance

91. Bustamante, in a draft convention prepared by
him with z view to assisting the 1930 FHague Codifica-
tion Conference, included an article reievant to the
question now discussed. Tt reads as follows:

“There are expected from the provisions of the
two foregoing articles, in regard to Jimits and dis-
tunce, those boys or estuzries cailed historic, viz,
thnse over which the coastal State or States, or
their comstituents, have traditfonsily exercised and
maintained their sovereign ownership, either by pro-
visions of internal legislation and jurisdiction, or by
deeds or writs of the authorities.™?

92 Sobstaotially the sazme article was inclueded in
the “project” submitted in 1933 to the Seventh Inter-
national Conference of American States by the Ameri-
can Institute of Ineernationn)l Law™

93. In the Fiskeries case, Norway stated in its
Counter- Memorial -

“Tt canmot seriously be questioned that, in the
appication of the theory of historic waters, acts
under mumicipal law on the part of the coastal State
are of the essence. Such acts are jmplict in an
historic title. It is the exercise of sgvereignty that
ties at the basis of the title. It is the peaceful and
continuous exercise thereof over 3 prolonged period
that assumes &n international significance and be
comes one of the elements of the interpational juridi-
cal order."32

And having asked how sovereignty is asserted, the
Counter-Memorial replies:

“Above all, by action under municipal law (Taws,
reguolations, administrative measures, judicial deci-
swons, ete. ) T

4. The United Hingdom Government, while em-
phasizing that they were not in itself sufficient to estab-
iish the title, agreed that such atts by the State under
municipal law (actes dordre interme) were exsential
to the establishment of zn historic title to a maritime
territory. 7

95. These examples furnish some guidance as to
the kind of acts which are required. In the first place

4T Bayrquein, op. cit, page 43

R firid, See also the szlements emanating from the Ministry
of Foreign Affairs of 1he Netherlands in 1848 and quoted by
Gidel. op. Gt page 633, footnowe 3.

*2 Bustamante, The Territorial Sea (1933), pepe 142,

70 See the Secretarial memorandury on “historic bays” [(A/
CONF.13/1), page 14,

7! frrernational Court of Jwstice, Pleadings, £iral Arguments,
Dacumenzs, Fisherics Care, vol. 1, pages 568

2 foid., page 558,

T Op. cit, wol, 1, page 643 See alsa the Secretarizt tmemu-
randum oo “historic bays” {A/CONF.1Y1), page 32
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the acts must emaznate from the Seate of its organs.
Acts of private individualy would not be scfficient
—unless, in excepionai circumstances, they might be
considered as ultimately expressing the awthority of
the State. A3 Sir Arnold McNair said m his dissent-
ing mpinion in the Fishorier case:

“Anocther rule of faw thut appears to me to be
relevant to the question of historic title is that some
proof is vsmally required of the exercise of Stare
jurisdiction, and that the independent artivity of
private individuals is of little value unless it <an
be shown that they have acted in pursuance of a
ficence or some other zuthority received from their
Governments or that in some other way their Gov-
ernments have asserted jurisdiction through them %4

96, Furthermore, the acts must be public; they must
be acts by which the State openly maniigsis its will to
exercise awthority over the territory, The acts must
have the noteriety which is normal for acts of State
Secret acts could not fonm the basis of 2 historic title;
the other State muost have at least the opportunity of
knowing what is going on.™

97. Another important requirement is that the acts
most be such 35 (o ensure that the exercize of au-
thority is cffective

(¢) Efectiveness of authority exercised

SB. On this point there is full agreement in theory
and practice. Pourquin expresses the gensral opinion
in these words:

“Sovereigaty must be cfectively esxercised; the
intent of the State must be :x?resscd by deeds and
not merely by proclamations.””

99, This does not, however, imply that the State
ftecessarily mmst have undertaken concrete action to
enforce its relevant laws and regulations within or
with respect to the area claimed. It is not impossible
that these laws and regulations wera respected without
the State having to resort to perticular acts of enforce-
ment, It is, however, essential that, to the extent that
action on the part of the State and its organs was
Tecessary to maintain authority over the area, such
action was undertaken.

100, The frst requirement to be fuifilied in order
t0 establish z basis for a title to "historic waters” can
therefore be described as the effective exercise of
sovereipnty over the area by appropriate action on
the part of the claiming State. We can now procesd to
the second requirement, namely, that this exercise of
sovereigaty continued for a time sufficient to confer
upon it the quality of usage.

2. Contiruily of the exercise of authority: wsoge

101, A study of the extensive material included in
the Secretariat memorandem on “historic bays” (A/
CONF.13/1} and drawn From State practice, arbitral
and judicial cases, codification projects and opinions
of learned authors, provides ample prool of the domi-
nant view that usage is required for the establish-
ment of titte to “historic waters”. This view scems
natural and logical considering that the ntle to the

WLCS Reportr, 1951, page 184, Cf, Pleadings, vol [i,
page 657,
. " The quention of knowledge on the part of foreign States
it forther discussed below in paragraph 123 o 2eq.

™ Op. cit, page 43
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area is an historic title™ A preat variety of terms i
used in describing and qualifying the usage required.
A few of the termns employed in the codification pro-
jects mentioned in the memorandum™ may illustrate
this wvariety: “continuous usage of lomg standing”
wigge conling el sécufaire] {Institute of Iaternational

w 1894}, “international usage” {Institute of Inter-
national Law [928), “established usage” {Harvard
draft 1930), “continued and well-established nsape™
{American Institute of Interpational ILaw 1925},
“established vsage generally recognized by the na-
tions™ (Tnternatienal Law Association 1925}, “im-
memorial usage™ { Japancse International Law Society
1936}, "continuous and smmemorial usage”™ (Schilck-
ing draft 1926).

102, The term “usage” is not wholly unambiguous.
On the one hand it can mean a gencralized pattern
of behaviour, i¢., the fact thet many persons hehave
in the same (or 2 similar} way. On the other hand it
can mean the repetition by the same person of the same
for a similar} activity. It is important to distinguish
between these two meanings or “usage”, for while
usage in the former sense may form the basis of 2
general rule of customary law, only usage in the latter
senge can give rist to 2 historic title. :

103, As was established above, a historic title to
a maritime area must be based on the effective exercise
of soversigaty over the arex by the particular State
clzimiag it. The activity from which the required usage
must emerge 15 consequently a repeated o continued
activity of this same State. The passage of time is
therefore essential; the State must have kept up its
exercise of sovereignty over the area f6r a considerable
titne.

104, On the other hand, no precise length of time
can be indicated 33 necessary 1o build the usage on
which the historic title must be based. It must remain
a matter of judgement when sufficient time has elapsed
for the usage to emerge. The addition of the adjective
“mimsmorial” is of Hutle assistance in this respect.
Taken literally “immemorial” would be a wholly im-
practical notion ;™ the term “immemorial™ could, there-
fore, at the utmost be understood as emphasizing, in
a vague manuer, the time-clement contained in the
concept of “usage”. It will anyhow be a question ef
evaluation whether, considering the circumstances of
the perticular case, time has given rise to 2 usage,

105, Usage, in terms of a confinued and effective
exercise of sovereignty over the arex by the State
claiming it, is then 2 necessary requirement for the
establishment of a historic title to the area by that
State. But is usage in this sense also sufficient? There
seems i be practically general agreement that besides
this natinmal psage, consideration must also be given
to the intermational reaction to the said exercise of
sovereignty. It i3 sometimes said that the national
usage has to develop into am “internationzl usage”.
This may be a way of underlining the importance of
the attitnde of forsign States in the creation of an
historic title; in any case, a full understanding of the
matter requices an analysis of the question how and to

T Regarding the opinion which pays less altention to the
passage of time and leys more smphasis on the vilal interests
of the State chaiming the ares, ¢ below paragraghs 134
£ 123,

4 Pages I4-15

MWL Johmaon, op. oit, page J39
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what extent the reaction of foreign States influences
the growth of such a title,

3. Arsimude of forcign States

106, In essence, this is the problem of the so-cailed
acquiescence of forcign States, As was indicaled above,
according to a widely held opinion acquiescentd in the
exercise of sovertagniy by the coasia, State over the
area claimed is necessary for the emergence of an
historic titie to the area. The coennexion between this
requizement of acquiescence and the opinion that “Rs-
toric waters” are an exception 10 the generai rules of
mternational hw governing the delimiatior of mari-
rime areas was alse pointed our above I3 mwght ke
recalled that the argument was on the following lines.
The State which claims "histeric waters” in eflect
claimms a maritme 2rea which accordimg to generad
tnternational faw belongs to the bigh seas. As the
high seas are res communis omnivm and not res
nuifrus. title to the aren cannot he obtamed by occupa-
tion. The acquisition by historic title is “adverse
acquisition”, akin to acquisition by prescription, in
other words, tidde to “histaric waters™ is obtrined by
2 process through which the origioally lawful owners,
the community of States, are replaced by the coastal
Siate. Title to “historic waters”, therefore, has its
origin i an illegal situation which was sudsequently
valrleted. This validation conld not take place by the
mere passage of time; it must be consummated by the
acquisscence of the rightful owners.

107. The argument seems logically to imply that
acymiestence is a form of consent, However, here a
difficalty asises. 1f acquiescence ¥s a form of consent,
acymesceace would ameount to recagnition of the sove-
reigety of the comstal State over the arex in question
andd Teliance on a historic tte would be superfluons,
IF the continyed exercise of sovereignty during a length
of time had o be validated by acquiescence in the
meaning of consent by the foreign Siates conterned.
the lapse of lime, ic., the historical element. would
be immaterial,

108, Some of the defenders of the concept of acqui-
escence, on the one hand, desiring ro averd a confu-
sian with recognition and, on the other kand, unwilling
to conccde that the continued exercise of sovereipiy
byt coastal State over the zrea chkimed could in
isell constitute a historic titie fa the area, beve wen-
deavoured 1o vindicgte the idea of acquiescence by
iterpreting i3 25 an essentially negative concept, The
term “zequisstence” i said to “despiibe the nnetion
of u State which is faced with a situativa constitisting
2 threat 1o o7 infringement of its righes™ ! or 10 mean
thot the foreign States “have singly been inactive”.®
The historie title would then be based on the continued
cffcctive exercise of sovercignty by the coastal States
over the ares in guestion cumbined with the inaction
of the other States, To thas view,

Tiae trne vole 9F the theory Jof historic Tights] is

o corrpensaie for the ek of nny evidence of express

or active consent by States, by creating a presump-

pon of acquiescence amsing from the facts of the
caze and from the inaction sud woleration of S:ates”'¥2

" "The Scone of Acguiescence in Intsrnational
Law”, i Britisl ¥eor Book uj fmtcruanonal Laz, ve 31 1954),
pagr 143

Mt Fermanries in Avifiph Veor ook oof fateructionsl Fow,
vol. 20 (1933), pape 25,

5 Fitrmagrize, fid., page 3
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169. It is interesting to note that the protagonists
of the contept of acguiescence, if they reduce this con-
cept £0 mean nierely inaction or toleration, arrive at
a position which is very near to the one taken by those
who oppose the idea that the régime of “historic
waters” is an exceptinoal régime znd the conseguent
idea that the acquiescence of foreign States is neces.
sary 1o atguite a title to histeric waters. Bourquin,
who as was ssen above, is a spokesmsn for the fatter
opinion, states the foliowing:

“Winle ir is wrong te say that the acquiescence
of these States is Tequired. W 35 true that i their
reattions interfere with the peacelu) and continuous
exercise of sovereigney, no historic title can be
jormedd.

“Tno such cases the gquestion te be asked is nat
whether the other States consented to the clams of
the coestal State but whether they interfered with
the action of that State to the point of dvesting it
of the twe conditions requited for the {ormation of
an histore Lle

“Obviowsly only 2cts of opposition can bave that
effecs. So long 2s the behaviour of the riparian State
causes no protest ahroad, the exercise of sovereignty
continges unimpeded ...

“The absence of any reaction by foreign States is
sufficient. "™

110, The similarity of the fimal positions errived
at, both by some of the proponents und some of the
oppantents of the notien of acquiescente is striking:
both feem to agree that inaction on the part of foreign
States is sufficien: to permil the emergence of a historic
right. This would seem to suggest that the term “ac-
quiescence” i ambiguous. In these circumstances, it
might perhaps be better, in the mterest of clarity, not
o use the tetm “‘acquiescemce™ in this context, The
tern: sesms at least prime fasie to convey the idex of
comFent and s wse can therefore result in the concln-
sion that @ bistotic ttle can arise only if concurrence
on the part of foreipn States has been demomstrated
in & positive way. 1 the proyoments of the necessity of
acquiescence really have in mind only the megative
aspect, Le., tolerstion on the part of the {ureign States,
it would be preferahle to use the term “ialeration”
which better expresses their thougbts, Moreover. there
should be mo difficulty in dropping the term “aegui-
escence” once the dublous theory that title to “historic
walers” constiputes an execption to general inierna-
tional aw kas been discardud.

111, *Foleragion™ s furthermore the expression
used by the Interrovional Court of Justice in the
Fisheries case when disenssing Norway's histuric titie
tor the svstem of delimitation which was an issue in the
ispute. The Court said, inier alia:

“In the Bght of these considerations, amd in tke
alsence of convinelng evidence to the contrary, the
Coart 15 bound o kold that the Norwegian au-
tharities applicd thor system of delfmiti
sistently and unicwssuptedly from 1869 vntil the ime
whes the dispure arese, From the standpoint of
internacional law, it is mow necessury to consider
whether the application of the Norweginn system
encountered any opposition {rom forelgn Siates . .

e Bc_mrquin, op ol . page 45 Buslamarie s also aganst the
idea of conwent, see op. b, page
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an arbiteal tribunal insiead of the Tourt, and shey could
zis0 agree to iddopt a conciliation procedure before going
o the Court.

180, The setlecent of disputes regarding vights to
“historic waters” is complicated by a pecclinr difficulty.
If the final ducision in o dispuie goes against the State
climing the area, it anight be cupected thar the State
woeld give up its claim aned the marter wonid be seitled
oree and ior all, On the cther fand | shon'd the decision
e in favour of the State cluiming the arad, this decision
wou'd bind anly the other pasty to the dispute, and other
Srates paiglt dater rveturn to the charge 2ad open up
new disptres regarding the claim, The sime could of
couese happen when the claming, State loses, i that
State, while respecting the decision in its relations with
the other party to the dispute contnued 10 exer
suvereipnty over the aren in felation o other State:
heir cinizenz, In ather wards, althougl: a dispute regard-
a oarea of “historic waters” wes Goadly settied
eent tie State claimming the aren and an oppesing
State, the matter whether this area is “Ristoric warers”
<okl be reopened by other States, which would noe e
bound by dhe frst sevlement. Even if the dispute was
decided by “he highest imtermational court in existence,
the Interumtional Court of Justice, tts detizion would
be binding euly on the partics 1o che dispute, as stipu-
ared in Acticle 39 of its Statuts, A third Suwte woold
still be lepafly free o dispute the claim, and 2 Enal
decision of the question whether an area is or I3 ao:
“Ristoric witers” would therelore be hard o obtiin.
Naturaly, if i ene disgate it decided that the arex wos
“histotic walers” of o certatn State, the Internativns!
Court of Justice in all probability wonkd vome to the
sime conclusion i another dispute; simiiarly, a deci-
ston by o special conimission oc an arbitral deeisien on
the miziler in ane case would probably carry comsider-
able weight in aanther case. S, the guestion wonld
e e legally settlend ance and for all. and the possibility
ot new disputes wonld remain.

isl‘ The expertence of the (wo above-mientioned
canferences fmdicazes <hat it would prebabiy e sractical
@ embody the provisions for the sertlement of disputes
R seDurate aptional protecol. Some Siacs mieliz he
willing 10 accept vertain substantive tulks or principles
e URistoric waters”, but net to sobmit themselves (o
& compuisory procedure {or rthe seclement of Jdispetes.
By inclucing the substantive cnd the precedural rules
in separate instraments, these Stdes would be able to
#flcre 10 ke former although they could not subseribe
o the latter. ’

A

III. Conclusicns

B2, The above discussion of e principles and
reles of international law relating to “historic waters,
including historic bays™ would seem to justify a numler
of conciusions, provided tha it is understood that some
of these must necessarily be highly tentanve and more
in the nature of bases of discussion (han results of an
exlaustive investigation of the matter,

183, in the first place, while “historic bays' present
f:e tlassic exarople of historic title to maritime areas,
there seems ta be no doubt that, in principle, a historic
title may exist also to other waters than bays, such as
“;?lts or archipelagos, or w general to al! those waters
which can form part of the maritime domain of a State.
lhel B4 On the other hand, the wideiy held opinion that

regime of “historic waters” constituies an exception
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to the general rules of intermational aw regarding the
delisiitation of the maritime domain of the Stace is
debarable, The realistic view would scem o be not to
relate “historic waters” to such rules as an exceplion of
not an exception, but to consider the title o "historic
waters” ndependently, en its awn merits. As a canse-
quence one shou'd aveid, in discussiog the theory of
“historic waters”, 1o base any proposed prineiples or
rales on the alleged exceptionnl character of such waters.

185, In determining whether or not a title o “'his-
toric witers” exists, there are three lactors which have
to be taken inta consideration, namely,

{i} The auhorizy exercised nver the arta by the
State chiming it as “historic warers”;

{ii} The cominuity of such exercise of suthority;

{iii} The attitude of foreipn States

186, First, effective exercise af sovereignty over the
aren by e dlaiming State i a necessury requirement
for ritle to the area 2s “historic waters” of that State.
Segondly, such exercise of sovereipnty mnst bave con-
tinued during 2 esnsiderable time w as to have devel-
opedd o a usage. Thirdly, the mtitude of foreigs
States to the petivities of the cmming State in the aren
must have been sueh that ic can be characterized as an

atktude of geoeral toleracion. In this respect the smne

weight need not be given to the atfitude of all States.
Particularly, it would seem reasonable, in the cxse of
a smte {or Swees) claismng historic title to waters
hordered by twe or more States, to accord specind
thiportance o the attitude of e other riparian Stave
(ot States),

187, It is appurent from this deseription of the re-
quirerngizs which ewse be (uifilled for a title 2o “historic
waters'” o emerge, that the existence of such a title
it 3 large exrent a matter of judgement, A large
elemient of apprecintion seems unavoidable in this mat-
ter, bue it 3 possible that Goveroment comments on
the three factors Listed above coud yield a anmber of
concrete examples which might serve a3 ilustration
and guidance.

138, The burden of proof of titic to “historic waters”
is on the State climing such title, in the sense that,
if the Stwate is unable 1o prove to the satisfaction of
whoever has to decide the matter that the requirements
recessary for the title have heen fulflied, its claim to
the title will be disallowwed. [n a dispute both parties

© will miost probably allege ‘acts in support of their re-

spective contentions, and it accordance with gensral
procedmal rules each party has the burden of proof
with respect ta the {acts on which he relies. It is there-
fore dountful whether the goneval statement t the
burden of proof is on the State canning title to "

107
waters”, although widsly aceepted, is rently useful as n
definite eriterion.

{89, The legal status of “historic waters”, ie., the
question whether they are to be considesed a5 internal
wakers or as part of the territorizl sca, would in prin-
cipie depend on whether the sovereignty exercised in
the particular case aver the area by the clainung Stare
and jorming a basis for the claim, was sovertignty as
aver internal waters or sovercignty as over tiwe terri-
toriz) sea. [t seems logpical cha the sovereignty to be
acquired shonld be commenivrte with the severeignty
actually exsrcised.

196, The idea of establishing a definivive list of
“historie waters” in order to diminish the wncertainty
which claims to such waters might cause kas serious
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Aide-mémoire talien au ministére des affaires étrangéres en date du 3 mai
1911.

. Télégramme du ministre des affajres étrangéres an résident géneral a Tunis
en date du 5 mai [91.

Lettre du ministre des affaires étrangéres 4 Fambassadeur de la République
francaise 2 Rome en date du 8 maij [91).

. Lettre du résident général & Tunis au ministre des affaires étrangéres en date
du 15 mai 1911.

Note pour le directeur au sujet des bancs d'éponges du golfe de Gabes en
date du 1% aont 1911,

Lettre de I'ambassade d’Itatie 3 Paris au ministre des affaires étrangéres en
date du 23 septembre 1911,

7. Lettre de Fambassade 'ltalie 3 Paris au ministre des affaires élrangéres en
date du 23 septembre 1911, .

NS VY

V. AIDE-MEMOIRE TTALIEN
AU MINISTERE DES AFFAIRES ETRANGERES

Paris, le 3 mai 1911.

Les proprietzires des deux bateaux Terino et Uione, caplurés le |3 sep-
tembre [ 910 tandis qu'ils s¢ livraient a ia péche des éponges & 38 milles delile
de Kerkennah sans élre pourvus des patentes réglementaires. se sont adressés
au Gouvernemem royal, ainsi gu’'il est & la connaissance de M. Cruppi. en
demandant que, étant déférés a 'autorité judiciaire de la Régence, teur procés
fit renvoyé au 14 juin prochain.

Cette demande a recu satisfaction par une note du ministére des affaires
étrangéres en date du 20 avril dernier, et Vambassadeur ¢'Tialie en exprime a
S. E. M. Cruppi tous ses plus vifs remerciements,

Ensuite, les mémes propri¢taires, soutenant que la capture des deux barques
avant eu lieu dans une zone de mer ol la péche internationale avait été
toujours libre depuis 1891, ont demandé que Fautorité diplomatique italienne
fit saisie de I'incident en vuc de s'employer auprés du gouvernement de ia
République pour faire déclarer nulle ladile capture.

Cette question a formé l'objet d'un examen approfondi de [a part du
Gouvernement royal, qui a €€ ainsi amené a rechercher les traces de
conventions ou autres actes fixant les limites de la zone de péche des éponges
sur s cotes tunisiennes.

Des recherches effectuées il résulte que non sculement aucun document
international n’a été signé par {ltalie en ce qui concerne la question de la
délimitation de la péche tunisienne, mais qu'aussi Ics droits de propriété de fa
Régence de Tunis sur cetle partic de mer ne peuvent lrouver un appui
guelcongue sur un traité international signé par le gouverncment du Roi. En
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effer, les seuls documents officiels & a connaissance du département royal des
affaires éirangéres, traitant la question dont il s'agit. sont des décrets, arréis.
etc.. actes unilatéraux d'administration intérieure n'engageant que la partie qui
ies a émis. el ne pouvant méme npas, Par reconnaissance tacite, constituer un
rapporl juridique d'obligation internationate.

L'affaire des deux bargues capturées vienl donc & se développer ¢t on est
ainsi amené & poser la question de principe. généralement reconnue, de la
liberté de la péche en dehors des caux territoriales de {a Tunisie.

[l semblerail donc opportun déclaircir d'abord cette question avant que les
autorités judiciaires de la Régence soient appelées & rendre un jugement sur
une aflaire internationale dom les données sont incertaines et dont la selution
ne pourrail évidemment préjudicier la question sur laquelle Fambassadeur
d'Talie a aujourdhui 'honneur d'appeler [attention du gouvernement de la
.~ Républigue.

Lz capture de la part des garde-péche frangais des deux bateaux Unione et
Torine ayant soulevé la question des droits de propriété de la Régence de Tunis
sur les bancs de la pache des éponges sur la cdte tunisicnne, il appartiendrait a
Vadministration beylicale, €1 pour elie au Gouvernement frangais. de prouver
le bien-fondé de ces droits.

M. Tittoni a 'honneur de porter ce qui précéde & la connaissance de 8. E.
M. le ministre des affaires étrangéres en le priant de vouloir bicn lut faire
connaitre le point de vue du Gouvernement frangais & ce sujel.

2. TELEGRAMME DU MINISTRE DES AFFAIRES ETRANGERES
AL RESIDENT GENERAL A TUNIS

N 175,
Paris, J¢ 5 mai 1911.

Adressez-moi durgence un rapport sur les circonstances de fail dans
lesquelles tes bateaux italiens Torino et Univae ont éié capturés par les garde-
péche wunisiens le 13 sepiembre 910 au large des iles Kerkennah, M. Tittoni
dit a 38 milles, parce qu'ils se livraient a la péche aux éponges sans paiente
réeguliére. Le Gouvernement italien ayant manifesté 'intention de contester
théoriquement les drons du Gouvernement tunisien a réglementer la péche des
éponges sur les bancs situés au-dela de 1a limite des eaux territoriales, je vous
prie de m'adresser en méme temps un rapporl développant les indications
contenucs dans la hrochure officielle sur les peches maritimes aux pages 12, 13
el 14 et 4 la page 242 au sujet de la possession paisible du Gouvernement
tunisien et de la reconnaissance de U'état de fait par les consuls et les péeheurs
étrangers depuis 1847, Je saisis dés a présent M, Barrére et je fais remarquer
que si te Gouverncment italicn contestait la possession des bangs par la Tunisie
nous pourrions en retour mettre fin par la dénonciation du traité de 1896 au
privilége gue les [taliens tiennent de article 7 relativement & Uexercice de la
péche dans les eaux territoriales.



DOCUMENTARY ANNEXES TO THE REPLY . 261

3. LETTRE DU MINISTRE DLES AFFAIRES FTRANGERES A M. BARRFRE.
AMBASSADEUR DE LA RERUBLIQUE FRANCASE A ROME

Paris, le 8 mai [911.

N7 289

Béche des ¢ponges sur les cdtes
iunisiennes ¢n dehors de la
limite des eaux territoriales.

Réclamation de principe du
Gouvernement italien.

Je crois devoir. pour votre information, vous entretenir d'une question
tunisienne dont vient de me saisir l'ambassadeur dTtalie.

A Toccasion de la caplure, le 3 septembre dernier. par lus garde-péche du
Gouvernement tunisien de deux barques italiennes qui se livraient 3 la péche
des éponges c¢n haute mer sur les bancs voising des iles Kerkennah, le
Gouvernement italien. dans un aide-mémaire qui m'a €i¢ remis par M. Tittoni
je 3 de ce mois et donl copic est ¢i-jointe, vienl de contester en pringipe pour la
premiére fois depuis soixanie-trois ans la possession paisible du Gouvernement
lunisien sur les bancs d'éponges des Kerkennah et du golfe de Gabes, ainsi que
les droits du protectorat 3 réglementer la péche dont il s'agit en dehors de 2
limite des eaux territoriales tunisiennes.

Vous trouveres exposés. d'autre part, dans une note également ci-annexéce,
ies titres quiinvogue le Gouvernement tunisien et qu'il base sur {'usage et la
bonne administration d'une richesse qu'l est normalement le seul & pouvoir
exploiter.

L'affaire se résume ajnsi :

Le Gouvernement beylical de 1847 a 1881 a exercé des droits incontestés
d'exploitation ot d'amodiation sur les bancs d'éponges qui existent au large des
eaux territoriales unisicnnes a 'est des iles Kerkennah et dans la zone du golfe
de Gabés {voir carte ci-jointe. annexe n® 3

[De par la nature des £ponges qui sont attachcées au sol, comme les coraux
dans un récif. il ne sagih pas d'une péche au sens classique du mot ¢t la
recherche de ce produit seffectue dans des conditions qui n'ont rien de
commun avec la péche habituelle en mer [ibre.

Le protectorat a hérité de fa pussession de Tait du Gouvernement beylical. Tl
a &té condull 2 réeglemenier avec plus de soin et & la suite d'études minuticuses
de ia biologie de 'éponge, l'usage de la péche sur les bancs tumsiens.

En cela il a considéré tout zutant que lintérét fiscal du trésor. I'intérét bien
entendu des pécheurs, généralement grecs ou italiens qui exploitent de femps
immemorial ave les wnisiens cette richesse, et qui trouvent a cet effet dans les
poris de la cdte comme Sousse, Monastir, Mehdia ef Sfax, un abri el des
facilités dont 1ls ne sauraient se passer au cours de leur campagne de travail.

Rien de plus légitime, par suite, que¢ le droit modeéré de patente que la
législation tunisicnne exige des pécheurs pour prix de ces facilités ¢t en
compensation du service public que les baleaux garde-péche tunisiens rendent
en empéchant que des maraudeurs ne dévastent en fraude ou en usant denging
prohibés les differents bancs d'éponges.

La zone dans laquelle s'exerce la surveillance de Ces garde-péche est limitée &
Tétendue parfaitement connue et determinée des fonds de 50 meétres. Ce
pringipe est ¢lair. et on peut &re assureé que les garde-péche qui ont [a pratique
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et la connaissance desdits fonds ne font pas de zéle intempestif et ne s'écartent
pas de la ligne de conduite qui leur est tracée pour la constatation et la
répression des contraventions,

Sans doute, le Gouvernement italien n'a jamais reconnu expressément cet
¢tat de fait qui profite pour une si large part 4 ses nationaux. Sans doute, dans
la riguenr du droit et des principes, peut-il déclarer que cette situation « méme
par reconnaissance tacite » ne constitue pas un rapport juridique d’obligation
internationale.

Mais s'il se tient fermement 2 cette maniére de voir, il ne nous sera pas
difficile de démontrer qu'il cherche toul 4 coup au Gouvertnement unisien une
mauvaise querelle,

Il ne devrait pas alors sétonner que le Gouvernement tunisien et le
Gouvernemernt francais, sensibies & ce procédé peu amical et qui surprend dans
I'état acutel des relations des gouvernements de Rome et de Paris, n'usent a leur
tour de la rigueur de leurs droits.

Rien ne serait, en effet, plus facile que de mettre fin au privilége aciuellement
concédé aux Italiens par l'article VII de lz convention de commerce et de
navigation ifale-tunisienne de 1896, relativement & la péche dans les eaux
territoriales de la Régence.

Je n’ai pas besoin de vous rappeler, en effet, que cette convention, comme les
conventions d'établissement et d'extradition signées le méme jour a Paris, n'ont
été conclues que pour une durée limitée de neuf ans qui est expirée le I oc-
tobre 1905, et gu'il suffirait que nous notifions demain au Gouvernement
italien notre intention d'en faire cesser les effets pour qu'elle devienne cadugue
au bout d'un an.

Le Gouvernement italien comprendrzit alors qu'il s’est benévolement exposé
4 un sérieux risque.

Clest ce que je compte ... a M. Tittoni, a notre premiére conversation ; et g'il
v avait lieu je vous prierais de parler dans le méme sens au marquis ge San
Giuliane.

Je vous prie de garder ceci confidentiel pour [e moment.

4. LFTTRE DU RESIDENT GENERAL DE LA REPUBLIQUE FRANCAISE
A Tunis A M. JEaN CRUPPL, MINISTRE DES AFTAIRES ETRANGERES. A PARIS

Tunis, le 15 mai 1911,

N 358.

Péche des éponges.

Au sujet de la saisie de deux
sacoléves 1laliennes péchant
sans patente sur ies bancs tuni-
siens.

En réponse & votre télégramme di: 6 mai courant, n® 175, j'ai 'honneur de
vous faire connaitre que, le 13 septembre 1910, le biteau garde-péche Cachalor
ayant aper¢u un groupe de cinquante-six sacoléves italiennes qui péchaient & la
gangave au large des bancs de Kerkennah {(exactement i & milles dans le NE de
la bouée lumineuse n® 1 {voir carte ci-jointe} sans arborer les marques
réglementaires, leur donna Iz chasse. Deux seulement de ces bateaux, V'inione
et le Torine purent étre arraisonnés ; les aulres prirent la fuits.
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Le capitaine du Cachalor monta 4 bord. sonda en présence des capitaines et
leur fit constater qu'ils trainaicnt leurs filets par 35 métres de fond c'est-a-dire
en dedans de la ligne de 50 métres adoprée comme limite des bancs tunisicns. [}
leur dressa procés-verbal pour délit de péche sans patente sur les bancs tuni-
siens et ramena les batcaux 4 Sfax, Les engins ¢t les produits de [a péche furent
saisis et procés-verbal dressé aux delinquants par application de Tarticle [9
du décret du 17 juillet 1906 réglementant la péche des éponges sur towte
Uétendue des bancs tunisiens.

Par lettre du 19 du méme mois, les capitaines de I'Unione ct du Forine
demandérent & transiger. Le service des douanes du port de Sfax s'occupait a
régler les conditions de la transaction, lorsque les délinquants I'avisérent gu'ils
retiraient leur demande.

Draprés les renseignements recueillis, cette décision leur aurait été imposée
par Fagent consulaire du Gouvernement italien a Sfax.

Dés que la saisic avait &1é en effet connue. des manifestations avaient eu lieu
& Lampédouze et des pélitions avaicnt €té adressées au Gouvernement itzlien.

De son cdté, [e consul général d'ltalie 4 Tunis (zinsi que la résidence générale
en fut confidenticilement informée) avait sollicité des instructions de son
gouvernement 4 la suile desquelles. sans doute, il fit inviter les capitaines
délinquants a retirer leurs demandes de transaction, en se basant sur le défaut
de délimitation réguliere des caux lerritoriales tunisiennes.

L'administration décida alors de donner une suite judiciaire & celte affaire
qui devail &tre appelée le 26 avril 1911 devant le tribunal correctionnel de
Sousse. mais qui ful renvoyée au 14 juin suivant pour permettre aux capitaines
délinguants de comparaitre en personne.

Le Gouvernement tunisien, en acceptant sans difficulté la demande de
transaction qui lui €tait adressée par les intéressés, a suivi dans cette affaire la
méme ligne de conduite que celle qu'il avait antérienrement adoptée dans les
nombreuses affaires de saisies de bateaux de diverses nationalités effectuées
depuis 1892 sur les bancs tunistens, ¢n des points dont quelques-uns ong été
reportés a titre d'indication sur l'extrait de carte ci-joint, en méme temps que le
point de saisie des voiliers Forine ot Lione.

Ces saisies, au nombre de trente-gualre en 1899, n'avaient pas &té contestées
par les gouvernements inléressés, mais la saisie du bateau Loerizia le 30 mai
1899 amena lintervention du Gouvernement italien.

La question de délimitation de la zone sur laquelle s'étendent les droits de
police du Gouvernement tunisien fit alors {de 1900 a 1903) I'objet d'une
correspondance entre cette résidence générale, le dépurtcment des affaires
étrangéres et le Gouvernement royal d’ltalie.

L'argumentation de la résidence générale, gqu'li est hon d'avoir présente a
'esprit, est donnée dans une note du 19 mars 1900 dont ci-joint copie.

En ce qui concerne la stite donnée aux délits de péche constatés par les
fermiers de lz péche, des renseignements hases sur des archives en régle font
défaul pour toute la péricde du fermage . mais depuis la gestion directe par
FEtat du monopole de la péche des éponges, clest-a-dire depuis 1892, de
nombreuses coniraventions constatées par proceés-verbaux authentiques ont
€té¢ dressécs contre des pécheurs de différentes nationalités, soit pour
infractions de détail, soit pour délits de péche sans patente en dehors des eaux
territoriales, sans que le principe de 'intervention des agents du Gouvernement
tunisicn ail jatmais ¢ contesté.

Comme conclusions a cette argumentation, la résidence générale proposa au
département d'adopter la ligne des fonds de 50 métres pour limite de [a zone de
surveillance des gardes-péche tiinisiens.
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La raison de ce choix était basee sur les considérations suivantes :

L'expéricnee a démontré que la péche des éponges ne donne guére de
résultats pratigues dans des fonds supéricurs a 50 métres : les hancs d'éponges
les plus riches de la cote tunisienne somt dailleurs presgue tous en dega de cette
profondeur. L'acceptation de cetie solution permettait donc & la Tunisie de
sauvegarder les richesses sous-marines de son littoral et supprimait louie
chance de contestation entre gardes-péche et pécheurs. la ligne de sonde. que
chague bateau posséde a bord, permettant de jour comme de nuit, par temps
clair comme par temps brumeux. aux pécheurs, comme aux agenis de [a police
de la péche, de savoir immédiatemennt s'ils se trouvent en dedans ou ¢n dehors
de la rone réserveée,

Ces propositions furent soumises au Gouvernement ialien gui se déclara
disposé & accepter le principe de la délimitation suggéré par le Gouvernement
tunisien pour la détermination des bancs de péche. 4 condition que l'on admit
la profondeur de 30 meétres.

Cette limite qui aurait laissé en dehors de fa zone d'action des gardes-péche
tunisiens une grande partic des banes les plus riches en éponges, éuait
inacceptabie.

Par lettre n® 85 du 25 février 1903, & laquelie était jointe une carte des fonds
spongiferes de la Régence, ia résidence générale fit connaiire au départememnt
les raisons gui s'opposaient & la prise en considération des prapositions du
Gouvernement italien.

La résidence générale n'a pas é1¢ informée de 1a suiie donnée 4 la lettre du
25 fevrier 1903, mais, cn présence des réclamations qu's suscitées 1a saisie du
Torinn et de U'Unione, je vous serai reconnaissant de vouloir bien & nouveau
faire votres les considérations qui précédent et les présenter a lattention du
Gouvernement italien.

Vous jugerez sans doute également nécessaire d'insister sur le fait que la
saisic des bateaux Forine et Unjone n'a pas éé effectuée. ainsi que I'indigue
M. Tittoni dans son aide-mémoire du 3 mal courant, 4 38§ miHes des
Kerkennah, ce poinl correspondant. en effet. 4 des fonds bien supéricurs 3
50 métres, alors que les sondages effectués 2 bord des bateaux saisis et en
présence de leurs capitaines ont accusd sculement des fonds de 35 métres sur
lesquels je Gouvernement tunisien revendique un droit absolu de police de la
péche.

Je ticns & vous signaler, en outre, que la saisie de deux sacoléves grecques et
d’tne sacoléve italienne effectuce le 8 novembre 1910, 4 I8 milles dans le
N 20° E au ras Ashdir, n'a soulevé aucune protestation de principe de la part
des autorités consulaires intéressées. es consuls généraux de Gréce el d'ltalie &
Tunis se sont bornés a solliciter I'application d'une mesure de bienveillance en
invoguant la bonne foi de leurs nationaux et la proximité des eaux tripolitaines
dans lesquelles cos derniers croyaient pécher.

Satisfaction a été donnée & cette requéte.

De toutes ces considérations de fait et de principe. je crois pouvoir conclure
gu’il serajt gifficile au Gouvernement itzlien de nous contester le droit de
réglementer la péche des ¢ponges. Une discussion ne peut éire ouverte gu'en ce
qui concerne [z délimitation des bancs déponges, qui sont tous situés en dehors
de la timite des eaux territoriales. 8i le Gouvernement italicn prétendait mettre
en discussion notre droit de réglementation. il suffirait de luy rappeler les
lermes de la convention du 23 mars 1870 et de [ui faire connaitre que
l'administration du prolectoral se propose, pour pouvoir faire strictement ¢lat
de cel arrangement, de revenir au sysiéme du fermage des éponges qui v est
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explicitement inscrit, en renongant au sysiéme des patentes qui se trouve étre
cn réatité plus favorable aux pécheurs italiens.

5. NOTE POUR LE DIRECTEUR AU SUJET DES BANCS D'EPONGES
DU GOLFE DE GABES

Paris, le 1*" aoft 1911,

II v aurait certainement intérét a négocier avec I'lalie un modus vivendi
definitif dans cetle affaire.

Dans un aide-mémoire du 3 mai dernier, M. Tittont a soulevé a ce sujet des
difficultés et indiqué gue le Gouvernement italien contesierait, au nom du
principe de a liherté des mers, 'état de fait actuel, C'est-a-dire l'exercice des
droits de police du Gouvernement tunisien sur les bancs d'éponges situés en
dehors des limites traditionnelles de [2 mer territoriale.

M. Tittont. en développant son point de vue, & omis toutefois de rappeler
certains précedenis qui ont €1é retrouves par le service, et dont it ¥ a lieu de
faire état au cours des prochaines conversations.

Il y a déja eu en 1902 et [903 des négociations avec le Gouvernement italien
par l'intermédiaire de M. Barrére.

Au nom des mémes arguments de principe, le Gouvernement italien, qui
s'était plaint (exactement comme cette fois-ci) que des pécheurs italiens auraient
&té arrétés arbilrairement par les garde-cOtes tunisiens, avait d'abord demancdé
qu'une conférence internationale fit réunie pour discuter et régler [a question.

Le Gouvernement {rangais s’y est opposé et 4 proposé sur des bases plus
étroites de faire visiter les lieux par des délégués techniques du Gouvernement
italien et du Gouverncment tunisien, qui lixérent d'un commun accord et au
moyen de sighes visibles el apparents, la zone intérieure dans laguelle les
pécheurs ilaliens ne pourraient désormais pécher sans s'2tre munis de patentes
délivrées, moyennant finances, par les autorités tunisicnnes.

Toutefois. aprés examen, le Gouverncment tunisien a fait valoir qu'il serait
trés difficile de délimiter cette zone par des signes flottants sur la mer, que les
tempétes pourraient détruire ou déplacer. Cest alors gu'on a proposé a Tunis
de choisir un autre critérium ¢t on a demandé au Gouvernement italien
d'admettre que le droit de police du Gouvernement tunisien s'étendrait & la
limite des fonds de cinguante méeres, fonds gu'il est facile de déterminer sur la
carte et aussi dans la pratique, 5’1l ¥ a contestation entre ies contrevenants et [eq
gardes-péche, par un coup de sonde.

Le Gouvernement italien n'a pas opposé un « non PoSSumus » a4 cefte
nouvelle proposition, mais il a cherché a la réduire quant a ses conséguences, et
il s'est déclare prét a reconnaitre au Gouvernement tunisten les droits de police
dans t'étendue des fonds de irente mdires.

A ce moment, les pourpatlers ont été interrompus et la question est restée en
suspens.

11 ressort des documenis dont le service dispose que ia limite des fonds de
trente métres laisserait en dehors de la surveillance de I'autorité tunisienne des
bancs trés importants, et qu'il importe absolument, si l'on recourt 4 unc
nouvelle négociation, de réclamer trés énergiquement i'adhésion du Gouverne-
ment italien 2 la limite des fonds de cinguante métres.

Le service rappelle pour mémoire que ce sont les pécheurs jtaliens et grecs
qui benéficient exclusivement des profits de la péche des éponges sur la ¢cdte
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tunisienne, ¢t que c'est par suite dans I'intérét de 1'ltalie que le Gouvernement
tunisien réclame le maintien de [a situation actuelle. En effet, c'est grace & la
surveillance des gardes-péche, qui empéchent la dévastation des bancs par des
pécheurs trop avides, gue cette richesse demeure 4 la disposition de intérét
général.

Il parait donc que nous devons arriver  convaincre le Gouvernement italien
de la légitimité de nolre proposition en c¢ qui concerne la limite des fonds de
cinquante métres.

6. LETTRE DE L'AMBASSADE DITALIE A PARIS
AU MINISTRE DES AFFAIRES ETRANGERES

Ce 23 septembre 1911.

Jai le plaisir de venir vous confirmer les termes de la conversation que j'ai
eu I'honneur davoir avant-hier avec vous au sujet de la péche des €ponges
dans les eaux tunisiennes.

A Iz suite de ['aide-mémoire que j'ai remis a votre prédécesseur le 3 maj
dernier, M. Cruppi a bien voulu reconnaitre le bien-fondé de nos observations,
et tout en me demandant de ne pas soulever la question de principe de 1a liberté
de la péche en dehors des eaux territoriales de la Régence, s'est déclaré prét 4
eXaminer avec bienveillance les demandes du Gouvernement royal en vue
d’une plus équitable délimitation des droits de I'administration beylicale sur les
bancs des éponges et une réglementation meilleure des pécheries.

Vous avez partagé [a maniére de voir de votre prédécesseur.

Mais tandis que les pourparlers étafent engagés, le tribunal de Suse, par un
jugement en date du 28 juin dernier, & avanceé une théorie étrange sur les droits
de souveraineté d’'un Etat sur les eaux imernationales [imitrophes, dont ni les
effets ni les conséquences sauraient &tre acceptés par le Gouvernement royal.
Ce jugement, contrairement i l'action que nous avons jusqu'ici expliquée,
soulevait entiérement la question de principe.

Ensuite je vous ai exposé sommairement les lignes générales des demandes
italiennes au sujet de [a délimitation des bancs de péche et de la réglementation
de cette derniére : vous m'avez justemnent fait observer qu'il serait préférable,
pour traiter des questions surtout techniques, de les déférer & une commission
compétente ranco-italienne.

Nous avons ainsi ét¢ amenés au cours de notre conversation a serier les
questions, et nous sommes tombeés d’accord que :

Pour éviter de traiter la question de principe, mais d'autre part pour
neutraliser les effets du jugement du tribunal de Suse, vous auriez provogqué fa
bienveillance de M. le président de la République en faveur des personnes
visées par le méme jugement.

Et pour examiner les propositions du Gouvernement royal au sujet des
délimitations et réglement des pécheries, il était utile €t opportun de nommer
une comrmission technique franco-italienne. Sur ce point je vous adresse,
dailleurs, en méme temps une note officielle.

Voila, mon cher Ministre, le résultat de notre conversation et je souhaite
qu'elle contribue a une prompte solution de 'affaire des pécheries de la Tunisie.
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7. LETTRE DE L’AMBASSADE DITALIE A PARIS
AU MINISTRE DES AFFAIRES ETRANGERES

Paris, ce 23 septembre 1911,

A la date du 3 mai dernier, cette ambassade royale a eu l'honneur dc
remettre 4 S. E. lc ministre des affaires étrangéres, votre prédécesseur, un aide-
mémoire au sujet de la capture des deux bateaux italiens de péche dans jes eaux
tunisiennes et de la liberte de péche en dehors des eaux territoriales de la
Régence,

En réponse a ce document, M. Cruppi avait bien voulu me déclarer d'étre
prét a examiner avec bienveillance les demandes gque le Gouvernemenl royal
aurait pu formuler au sujet d'une délimitation plus &quitable des pécheries dont
il s'agit et en vue d'une réglementation.meiileure de I'exploitation italienne de
celte industrie.

A ce sujet jai eu 'honneur d'avoir une conversation avec Yotre Excellence
et nous avons décidé qu'ii était préférable de déférer les pourparlers au sujet de
celte question & une commission franco-italienne, siégeant 4 Tunis, et qui
aurait plus efficacement préparé I'arrangement que les deux gouvernements se
proposeraient de signer.

C'est pourquot j'ai 'honneur d'appeler l'attention de Votre Excellence sur
lopportunitc qu'il y aurait & nommer de suite la délépation de voIre
gouvernemenit A 1a commission dostt il s'agit,
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Annex I-16

NOTE POUR LE DIRECTEUR AU SUIET
DE I.A REGLEMENTATION DE LA PECHE DES EPONGES EN LI8SYE

Paris, le 30 janvier 1914,

L'ambassadeur d'Angleterre @ Rome chargé par son gouvernement de
profester contre ia nouvelle réglementation de la péche des éponges sur les
coles de Libye a demandé a notre ambassadeur si le Gouvernement frangais
serait disposé & agir dans ¢ méme sens auprés du Gouvernement royal.

Draprés M. Barrére, la démarche de sir Rennell Rood porterait sur les deux
points suivants :

1} Comment lc Gouvernement royal justifie-t-1} un droit de souveraineié sur
les bancs d'éponges situés en dehors de [a limite des eaux territoriales {3 milles},
dans une zone ou, avant 'annexion de la Libye, la péche était libre ?

2} Le Gouvernement royal ayant confié la délivrance des permis de péche a
un syndical qQui impose cerlaines conditions de venie aux pécheurs, un
monopele de fait se trouve constitué en faveur d'un groupe italien aux dépens
des Intéréts élrangers.

Le département a déja eété saisi d'unc protestation contre ia nouvelle
reglementation italienne par M. Duboscq au nom de Ja chambre syndicale des
laveurs et importateurs Jd'éponges. Draprés les renseignements qui ont éte
donnés verbalement par M. Duboscg, cette chambre comprend douze
membres, dont trois envoyaient chaque année des acheteurs en Tripolilaine. Le
montant des achats représentait environ 900 000 francs pour les trois maisons.
1.e monopole de fait dont bénéficie aujourd’hui le Banco di Roma a restreint
daulant le chiffre de leurs aflaires : ¢t le syndicat vient d'envoyer a Paris un
représentant gui se présenfe comme le seul importateur d'éponges fines de
Tripolitaine.

C'est donc seulement au point de vue de ['achat des éponges que les intéréts
frangais se trouvent lésés par le nouveau décret — car industrie elle-méme de
la péche n'est exercée sur les ¢dtes de Libye que par des Ttaliens, des Grees et
des Tripolitains : aucun pécheur frangais ou tunisien ne s'y empioie.

TYautre part M. Barrére a signalé au Département qu'en nous associant a la
démarche du Gouverncment britannigue nous nous ¢xposions a nous voir
apposer la réglementation adoplée pour l'exercice de la péche des éponges en
Tunisie.

Le décret italien du 27 mars 1913 reproduit en effet dans certaines de ses
parties le décret tunisien du 17 juillet $906. Le Gouvernement roval a
notamment adopté le point de vue du Gouvernement tunisien en ce qui
concerne le droit de surveillance au-deld des eaux territoriales. Un usage
immémonal attribue a fa Tunisie l'exploitation de tous les bancs d'éponge
situés sur son littoral, méme au-dela de 3 milles. Avant I'occupation francaise
cetie industric maritime faisait 'objet d'une concession et le fermage des
éponges et poulpes a été explicitement inscril parmi les revenus sur lesquels
était basée la garantie du passif réservé de la Régence dans la convention du
23 mars 1870 a lagucile le Gouvernement italien était partie contractante.

L Tialie nie peut invoquer sur les bancs de Libye des droirs historiques aussi
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précis - car sous Nadministration ottomane la péche était libre au-dela de
3 milles. Le Gouvernement royal n'en a pas moins revendiqué, dans le décret
du 27 mars 1913, I'exercice d'un droit de surveillance sur « toute 'dtendue des
régions spongiféres de la Tripolitaine el de ta Cyrénaique »,

Si en droit strict i) nous est permis de contester sur ce point les prétentions du
Gouvernement royal, en équité il parait difficile de ne les point admettre. ie
gouvernement du protecloral ayant toujours justifié sa réglementation non
seulement par un droit historique d'usage. mais par Uintérét qu'ont routes les
puissances maritimes a ce gque la survelllance cxercée assure la conservation
d'une richesse naturelle importante quune exploilation intensive ¢l maladroite,
sous le régime de 1a liberté absolue. risquerait de faire disparaitre.

Le Gouvernement royal avail & plusieurs reprises protesté conire la
surveillance exercée au-dela de 3 milles par le service tunisien des péches. En
adoptant notre propre réglementarion, il sinterdit dans [l'avenir toute
proteswation. L'intérét du Gouvernement tunisien n'est donc pas de s'élever
cotttre fe nouveau décret, mais d'appliguer trés strictement son propre
réglement et au besecin d'en fortifier les dispositions. Cest ainsi qu'un décret du
10 janvier 1914 a interdit l'emploi de la gangava {drague) et du scaphandre en
deca de la ligne de fonds de 20 métres. Certains journaux italiens ont protesté
contre cetle disposition, ceile-ci atteignant plus directernent les pécheurs
italiens qui ont coutume d'employer ces procedés dangercusement destructeurs
dans les fonds inférieurs a 20 méires.

Or celte interdiction reproduil trés exactement I'article 25 du décret italien
du 27 mars. [.a mesure de proteclion prisc par ['administration tunisienne ne
peui donc soulever aucune réclamation du Gouvernement royal. Par
réciprocité il conviendrait que nous acceptions celles des dispositions du
réglement italien gui sont conformes au réglement tunisien.

Mais sur certains points les deux décrets différent essentiéllement,
notamment en c¢ qui concerne la liberté commerciale et les droils des
étrangers. Le décret ilalicn instituc un régime de faveur pour les pécheurs
italiens en les dispensamt de certaines conditions exigées des élrangers — et,
d'autre part, en confiant & un syndicat la détivrance des permis, il crée au
bénéfice dun groupement italien un monopole de fait. Le décret tunisien, au
contraire ne restreint nullement la liberté commerciale et traite sur le méme
pied tous les pécheurs quelle que soit leur nationalite. 11 y a du resic la pour le
gouvernement du protectorat une obligation naissant de larticle 7 de la
convention de commerce el de navigation de 1896 qui stipule qu'en <& qQui
concerne la péche les Naliens scront traités en Tunisiec comme les nationaux et
les Frangais.

Cet avantage concedé aux I[taliens n'a pas de contrepartic. Du reste. ainsi
quiil a été dit. il n'y & pas de pécheurs tunisiens sur les coles d'Ttalie ou de Libye
— el légalité de traiement i cet égard ne nous assurerait en fait aucun
avaniage.

L= seule question litigicuse est donc celle de Uinstitistion d'un rnonopole.

En résumé, 1a nouvelle réglementation italienne sur la péche des éponges
appelle [es observations suivantes :

. Surveilance exercée sur les banes d'éponge au-deld des linites de fa mer
terrtioriale. — Le réglement ilalien s'inspirant des régles suivies par e
protectorat tunisien est sur ce point difficilement contestable. La seule guestion
qui se pose est de savoir si nous aurions intérét & provoquer des explications
sur la déliritation exacte des bancs de libye afin de prendre acte des principes
posés par le Gouvernement italien, et deg appliques par te Gouvernement
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tunisien. Le résident général pourrait étre consulté sur ce poinl, ainsi gue sur
I'opportunite d'une délimitation de la zone de surveillance dans le prolonge-
ment de [z frontiére entre la Libye et la Tunisie.

3. Traitement de fuvenr accordé anx péchenrs haliens. — Une protestaiion
de notre part trouverait difficilement une base juridique et n'offriraic aucun
intérét pratique. .

3. Institusion diguisde o un moitopote en faveur d'un gronpement italfen. —
Cette atteinte a la liberté commerciale [ése Jes iniéréts des acheteurs francais. Le
jurisconsuite du dépariement pourrait étre sollicité de donner son avis sur le
bien fondé d'une réclamation de nolre part conlre Cetle Mesure.
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Annex I-17

INOTE POUR LE JURISCONSULTE DU DEPARTEMENT
AU SUJET DE 1A PECHE DES EPONGES EN LIBYE

{1 avril [914.

L'ambassadeur ¢'Angleterre 3 Rome, chargé par son gouvernement de
protester contre la réglementation nouvelle de [a péche des éponges sur la cote
de Libye, a demandé a notre ambassadeur si le Gouvernement frangais serait
disposé 3 agir dans le méme sens auprés du Gouvernement royal.

Dr'aprés M. Barrére, la démarche de sir Rennell Rood porterait sur les deux
poirtts suivanis :

1} Comment le Gouvernement royal justifie-t-il un droit de souveraineté sur
les bancs d'éponges situés en dehors de Ia limite des eaux territoriales {3 milles)
dans une zone ou, avant I'annexion e la Libye, la péche était libre 7

2) Le Gouvernement royal ayant confié la délivrance des permis de péche 4
un syndicat qui impose certaines conditions de vente aux pécheurs, un
monopoie de fail sc trouve constitué en faveur d'un groupe italien aux dépens
des intéréts etrangers.

le département a déja &té saisi d'une protestation contre la nouvelle
réglementation italienne par M. Duboscqg au nom de la chambre syndicale des
imporlateurs el laveurs d'éponges. Cetie chambre comprend douze membres
dont trois envoyaient chaque année des acheteurs en Tripolitaine. Le montant
des achats faits chagque anndée représentant environ 900 000 francs au total. Le
maonopole de fait accordé aujourd’hut au Banco di Roma a restreint d'autant [e
chiffre de leurs affaires: et le syndical italien vient denvover a Paris un
représentant qui se donne comme le seul importateur déponges fines de
Tripolitaine.

C’est seulement en ¢e qui concerne ce commerce que les intéréts frangais
sont [ésés. L'industrie de la péche elle-méme n'est exercée sur les cotes de Libye
que par des [taliens, des Grecs et des indigénes lripolitains ; aucun pécheur
frangais ou tunisien ne s'v emploie.

1l ne sembile pas gu'il y ait lieu de nous associer & la démarche anglaise en ce
qui concerne l'interdiction de la péche sur les cites de Libve au-deld des
3 milles. Car sur ce point le Gouvernement italien ne fait qu'adopter les régles
formulées par [e Gouvernement tunisten qui a toujours revendiqué le droit de
surveiiler dans toute feur étendue les bancs d'éponges situés ie long de son
littoral. Cette prétention avait avant [‘annexion de la Libye soulevé de la part
du Gouvernement italien des protestations qu'if s'est interdit de renouveler en
adoptant la régle suivie par la Tunisie.

En ce qui concerne la liberté commerciale et les droits des étrangers, les deux
régimes tunisien et libyen différent au contraire sensiblement. Ces deux
régimes sont définis, pour la Tunisic par les décrets beylicaux du | 7 juillet [906
et du 10 janvier 1914, pour la Libye par le décret italien du 27 mars 1913,

Le décret italien institue un régime de faveur pour les pécheurs italiens en les
dispensant de certaines condillons imposées aux étrangers . et le Gouverne-
ment italien vient, comme il est dit plus haut, de créer un monopole de fait en
conflant 4 up syndicat la délivrance du permis.
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Au contraire le régime tunisien respecte la libarté commerciale et traite sur le
méme pied les pécheurs italiens. tunisiens el francais. 11 y a 1& du reste une
obligation découlamt de larticle 7 de la convention italo-tunisienne de
commerce et de navigation du 28 septembre 1896 qui stipule égalité de
traitement, en ce qui concerne la péche, pour les lialiens, les Tunisiens et les
Frangais. Cet avantage concédé aux lialiens en Tunisie n'a pas de contrepartie
en ce qui concerne les Tunisiens cn llalic. Nous ne sommes donc pas en droit
de réclamer conire le traitement de faveur dont jouissent en Libye les pécheurs
italiens. La seule question [itigieuse parait donc étre celle de lMastitution d'un
monopole.

La direction des affaires politiques et commerciales (Tunisie) serait obligée
au jurisconsuite du département de vouloir bien lui faire connaitre sl estime
que le gouvernemeni de la République serait en droit d'élever une protestation
contre linstitution de ce monopole.

Uine copie du réglement du syndicat de péches est ¢i-jointe.
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Annex I-18

1. Lettre de l'ambassadeur de France a Rome au ministre des affaires
étrangéres en date du 9 octobre 1913,

2. Note verbale du ministére royal des affaires étrangéres a l'ambassade de
France &8 Rome en date du 2 octobre [913.

1. LETTRE DE L'AMBASSADEUR DE FRANCE A ROME
AU MINISTRE DES AFFAIRFES ETRANGERES

Rome, le 9 octobre 1913.
N¢ 357,

Arrestation de pécheurs
par un torpilleur italien.

Votre Excellence m'avait invité, par sa communication du 4 septembre
dernier, & me renseigner avprés du Gouvernement royal sur les circonsiances
dans fesquelles un torpiileur italien avait procédé, le 26 aodt dernier, &
I'arrestation de guaranie-cing pécheurs grecs munis d'une patente de péche
tunisienne, 3 14 milles de la c6te a hauteur de la frontidre tuniso-tripolitaine
ainsi que sur fes raisons qui avaient motivé cette mesure en faisant toutes
réserves en ce qui concerne l'exercice du droit du Gouvernement tunisien sur
les bancs d’éponges situés sur son littoral.

Le ministére royal des affaires étrangéres, par une réponsc que Votre
Excellence voudra bien trouver ci-jointe en traduction, m'a fait savoir que cette
arrestation qui ne porte en rien attcinte aux principes adoptes par le
Gouvernement tunisicn en ¢e qui concerne les bancs d'éponges avait eu lieu a
L2 milles de la cte, par application des articles 19, 20, 22. 57, 59 et & du
réglement des péches en Tripolitaine.

Les barques auraient &té trouvées, les voiles repliées, & l'est d'une ligne, qui,
partant de la frontiére terrestre se dirige normalement par rapport 4 la cdte
selon wne direction nord/nord-est et qui, en attendant qu'un accord
intervienne & ce sujet entre les deux gouvernements, a ¢&té¢ adoptée
provisoirement par les autorités royvales comme limite & [a zone dans laquelle [e
gouverneur de 1a Tripolitaine exerce sa juridiction.

Le ministére des affaires étrangéres ajoute que ledit gouverneur g d'zilteurs
regu pour instruction diagir dans lexercice de ses droiis avec tous les
ménagements que justifie Uimprécison des zones de survelllance des deux
Etats.

2. NOTE VERBALE DU MINISTERE ROYAL DES AFFAIRES ETRANGERES
A ['AMBASSADE DE FRANCE A ROME
Rome. le 2 octobre 1913,

En réponse & la note verbale du 9 septembre au sujet de U'arrestation de trois
barques grecques de péche 4 éponge, le ministére royal des affaires étrangéres a
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T'honneur de porler & 1a connaissance de 'ambassade de France gue les trois
barques Panraiaq, Aghios Costantinos et Taxiarchis. munies de patentes délivrées
par les autoriiés tunisiennes de Sfax, ont &té séquestrées par un torpilleur royal
en un point faisant face 4 la cite tripolitaine. & une distance de [2 milles de
celle-ci. pour péche illicite, en contravention aux articles 19, 20, 22, 57. 59 ¢t
61 du réglement sur la péche ¢n Tripolitaine ({2 mars 1913).

La mesure gui a été prise & ['égard de ces trois barques ne iése en rien [es
principes adoplés par le Gouvernement tunisien en matidére de bancs
d'éponges. Bien plus ces principes onl servi de base au ministére royal des
colonies pour établir des dispositions analogues ¢n ce gul concerne ia
Tripohiaine et [a Cyrénaigue. Mais comme une délimitation doit exister entre
tes eaux relativement avx bancs d'éponges dépendant de [2 Régence de Tunis et
ceux dépendant de la Tripolitaine, le ministére des colonies a donné pour
instruction au gouverneur de la Tripolitaine de limiter, pour le moment et en
attendant que la question soit régléc cnire les deux gouvernements, sa
juridiction, en ce qui touche ta péehe des éponges vers le couchant, & une ligne
droite qui, partant d'en point de la cote servant de frontiére avec la Tunisie, se
prolongerart en mer normalement a la direction de la cite en ce point.

Cette ligne, orieniée & peu prés nord/nord-est, semble résoudre provisoire-
ment ta question de la fagon [2 plus naturelle et équitable sans compromettre,
méme au large, les droits des deux gouvernements sur les bancs d'éponges qui
leur gppartiennent respectivement.

Or le point ot le torpilleur a arréteé les trois bargues grecques se trouve & lest
de la ligne de délimiation, face a la ¢ite de Tripolitaine et par conséquent sur
les bancs appartenant & la colonie.

D'autre part. les capilaines des barques en question reconnurent sétre
trouvés sur ce banc par vent calme. voiles repliécs, en attendant de poursuivre
leur route vers la rade de Makabez o0 ils comptaient passer la fte de
I'Assomption.

[e ministére roval des affaires étrangéres croit devoir ajouier que
conformément aux instructions du ministére royal des colonies, le gouverncur
de la Tripolitaine a décréic que la surveillance dans les caux frontiéres soit
exercée avec la tolérance gue requiert unre délimitation non précise et difficile 2
contrbler. .
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Annex 1-19

. Téiégramme de la résidence générale & Tunis au ministére des affaires
étrangéres en date du 29 aoft 1913,

2. Télégramme de [a résidence génerale 4 Tunis au ministére des affaires
étrangéres en date du 30 aolt 1913.

3. Télégramme du ministre des affaires élrangéres a la résidence générale &

Tunis en date du [*° septembre 1913

. Téiégramme de la résidence générale 2 Tumis au ministére des afTaires

étrangéres en date du 2 septembre 1913,

Arnticle paru dans f.e Temps le 3 septembre [913..

. Article paru dans Les Eclios de Faris le 3 septembre 15913,

Article paru le 4 seplembre 1913

Lettre en date du 4 septembre [9[3 au sujet de I'arrestation de pécheurs

par un torpilleur italien.

Article paru dans La Dépéche tunisicnne le 10 septembre 1913,

Article paru dans Le Dépéche sfuxierne le 10 septembre 1913,

. Article paru dans La Tunisic francaise te 14 septembre 1913,

R

—Sw

I. TELEGRAMME DE LA RESIDENCE GENERALE a TUNTS
AU MINISTERE IES AFFAIRES ETRANGERES

Tunis, 29 aoit [913.
17 h 50.

Mardi 26 courant au large de Ras Askdir un torpilleur italien a saisi &
14 milles de la cdte, dans le prolongement de la ligne frontiére tuniso-
tripolitzine, trois barques de scaphandriers grecs porlcurs de patentes
tunisiennes ef a emmeng ces barques a Zouara sans avoir inquiété les sacoléves
auxquelles elies appartenaient et qui du reste étaient mouillées plus prés de !a
¢ote. Ces renseignements ont été comrmuniqués au consul général de Gréce qui
en raison de linsécurité du port de Zouara et de I'impontance relative des
capitauix engagés a prié son gouvernement de faire & Rome des démarches
pour gbtenir moyennant caution l'élargissement des barques saisies. le prie
Votre Excellence de vouloir bien apprécier s'il serait possible dappuyer ces
démarches.

2. TELEGRAMME DE LA RESIDENCE GENERALE A TUNIS
AU MINISTERE DES AFFAIRES ETRANGERES

Tunis, le 30 aout 1913,
17 h 25

Regu le 30 aodt a 19 h.
N°¢ £3722.
N° 122. Suite @ mon télégramme n° 12] du 29 courant.

Les scaphandriers grecs emmenés 4 Zouara par torpilleur italien sont au
nombre de quarante-cing. Leurs patrons sollicitent de Votre Excellence
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une intervention urgente auprés du Gouvernemert italien tendant a ce qu’une
sacoléve soit autorisée & se rendre & Zouara pour les ravitailler.

3. TELEGRAMME DU MINISTRE IIFS AFFAIRES ETRANGERES
A LA RESIDENCE GENERALE A TuNIS

Paris, le 1¥° septembre 1913,
Réponse & vos télégrammes 121 et 122 des 29 et 30 aout.

Les scaphandriers grecs ont-ils ét¢ arrétés sur un banc d'éponges
habitueliement placé sous la surveillance du service des péches tunisien 7 A
quelle profondeur est ¢e bang ?

Clest au Gouvernement hellénigue qu'il appartient de demander les facilités
de ravitaillement que réclament ses ressortissants ; notre intervention doit se
borner & défendre éventuellement nos droits de police sur les bancs d'éponges
de la cote tunisienne.

4, TELEGRAMME DFE 1A RESIDENCE GENERALE A TUNIS
AU MINISTERE DES AFFAIRES FTRANGERES

Tunis, le 2 septembre 1913.
150 25.

N° 125, Regu & Paris a 18 k 30.

Ces renseignements imprécis que les pécheurs grecs peuvent fournir sur la
situation des bateaux scaphandriers sont évidernment insuffisants pour nous
permettre d'adresser une réclamation & Rome. Les pécheurs ne font jamais le
point et leur affirmation qu'ils étaient dans les eaux considérées comme
tunisiennes peut élre contestée ; le banc déponges se trouve par 25 meétres de
fond cest-d-dire en dega de la ligne des fonds de 50 métres que nous
revendiguons comme la ligne de la zone de surveillance des garde-péche
tunisiens et du reste en dega de la ligne de 30 meétres proposée ¢n 1903 par les
[taliens ; les pécheurs prétendent gue cetie saisie aurait pour but de les amener
a délaisscr la patente tunisienne pour la patente italienne en vue de favoriser les
opérations du syndicat constitué par le Banco di Roma devenu concessionnaire
de 1z péche sur les cbies de la Libye.

5. ARTICLE PARU DANS L& TEMPS LE 3 SEPTEMBRE 1913

TUNISIE. - LlN(.lDFi\T DES SCAPHANDRIERS GRECS {De natre correspondwzf
particudier). — 2 septembre 1913

Le Temps a annoncé ces jours derniers que trois bateaux scaphandriers grecs
avaient €1 arrétés dans les eaux frontiéres du Sud tunisien par un torpilleur
italien. Ces scaphandriers péchaicnt des éponges. Le commandant fialien
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déclara aux capitaines grecs qu’ils péchaient dans les eaux italiennes, ou la
péche est interdite.

Les trois capitaines sont venus hier A Sfax ou ils ont déposé un rapport entre
les mains des autorités frangaises. [Is affirment qu'ils n'étaient pas dans les vaux
italiennes, mais dans les eaux tunisiennes, et que de toute fagon, s'ils avaiem
dépassé la [imite frontiére, ils péchaient en eaux libres puisqu'ils se trouvaient &
[4 milles au large.

Les autorités de Sfax ont envoyé le rapport z la résidence générale de Tums.

6. ARTICLE PARU DANS L&s ECHOS DE PARIS LE 3 SEPTEMBRE 1913

INCIDENT GRECO-ITALIEN EN TUNISIE. ~ Tusis, 2 seplembre.

Les autorités de Tunisie sont saisies d'un incident assez grave.

Dans le courant de la semaine derniére, trois bateaux scaphandriers, de
natipnalité precque, péchaient des éponges dans les eaux frontiéres du Sud
tunisien, & 14 milles au lurge de la poinie la Rasadjier.

Cette pointe, suivant 'accord intervenu avant Ja guerre tripolitaine entre les
gouvernements frangais et turc, 4 la suvite des travaux de la commission de
délimitation franco-turque, marque la limite entre les deux pays.

Les trois bateaux opéraient tranguillement, quand apparut un torpilleur
italien, dont le commandant déclara aux capitaines grecs qu'ils péchaient dans
fes eaux italiennes, ou la péche est interdite. [ Jeur dressa procés-verbal, saisit
bateaux et engins, puis il intima l'ordre aux capitaines de les suivre a Zouara.

_Les trois capitaines sont venus hicr & Sfax, ot ils ont déposé un rapport ¢ntre
les mains du consul de France. [is estiment qu'ils n'étaient pas dans les eaux
italienncs, mais dans les eaux tunisiennes, et que, de toute facon, sils avaient
dépassé la limite frontiére, ils péchaicnt en eaux libres, puisqu'ils se trouvaient
a 14 milles au large.

Le consut de France a envoyé le rapport & la résidence générale de Tunis.

(L Tnformuation.)

7. ARVTICLE PARL LF 4 SEPTLMEBRE [913

LINCIOENT DE PECHE GRECO-ITALIEN. — I prend une tournure diplomatigue.
- Fuais, 3 seprembre.

Voici de nouveaux renseignements sur l'incident gréco-italien qui s'est
déroulé, la semaine dernicre, dans les eaux frontiéres du Sud tunisien,

1.2 26 aoiit, une flotille de pécheurs déponges operait au large de [ pointe de
Rosadjir : un groupe de sacoléves, a 12 milles de la ¢dte, un second groupe
composé de trois bateanx scaphandriers, 4 2 milles plus loin.

Vers dix heures du matin, apparut un torpilleur italiea, lequel fit d'abord le
tour des sacoléves, qu'll n'inguiéta pas. 1 se dirigea ensuite vers les baicaux
scaphandriers, les saisit et les conduisit & Zouvara.

Les trois bateaux scaphandriers sonl U4dgios-Kyriaty, capitaine Demetrius :
le Viachapoulos-4gios-Nicolaos, capitaine Evangelos Zourdos : ¢t le Tuxi-
Archis, capitaine Nicolacs Matots.

La légation de Gréce 4 Rome est saisie de Vincident.
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8. LETTRE AU SUJET DE L'ARRESTATION DE PECHELURS
PAR UN TORPILLFUR ITALIEN

Rome. {e 4 septembre 1913,

L2 délégud a la résidence générale de France & Tunis me rend compte que le
26 aott dernier quarante-cing pécheurs grees porieurs de patentes de péche
tunisicnnes ont été arrétés par un torpillevr italien, cc a 14 milles de la cowe a
hauteur de la frontiére (uniso-tripolitaine. Les scaphandriers grecs n'avant
jamais {'habitude de faire le point. il serait sans doute difficike de préciser
f'emplacement exact ol s'est produite Uarrestation. 1] parail toutefois hors de
doute que le banc d'éponges ou les barques grecques se livraient a leur
industrie appartient a l'ensemble des bancs sur lesquels e service des péches de
Tunisie exerce sa surveillance.

Un usage immémorial attribuc & la Régence de Tunis {'exploitation des
bancs d'éponges situés sur son littoral. Ce droit d'usage, tout différent des droils
qui s'appliquent & la mer territoriale, ne porte aucune attemnte au principe de la
fiberté des mers et aux droits de [z navigation. Avant loccupaiion frangaisc
ceite indusirie maritime faisait 'objet d'unc concession et le fermage des
éponges ¢t poulpes a été explicitement inscrit parmi les revenus sur lesquels
érait basée la garantic du passif réservée de la Régence dans la convention du
29 mars 1870 3 laguelle le Gouvernement italien étail partie contractante.

Depuis lors les seules difficultés qui s¢ soient produites avec le
Gouvernement royal en ce qui concerne ce droit d'usage ont ¢u irait a la
délirmitation de la 7one de surveillance.

Aucun accord ne fut réalisé. Le gouvernement du proteclorat ne peul dans
ces conditions que maintenir Uatfirmation de ses droits anxquels 1a capture de
barques péchant avec une patente tunisienne sur un bhanc réputé comme
tunisien porterait une atteinte directe. Toutcfois l'imprécision de liew de
Uincident ne nowus permet pas une profestation formelle, Je vous serais donc
obligé, wout en faisant les reéserves nécessaires en ce qui concerne 'exercice de
nos droits, de demander av Gouvernement roval de vous renseigher sur les
circonstances et les motifs de cette arrestation.

D'aprés les indications fournies 4 M. Dobles par les pécheurs grecs, le
Gouvernement italien n'aurait en vue dans cette circonstance que de favoriser
les opérations du Banco di Roma qui a obtenu la concession de la péche sur les
¢otes de Libve. [f sagirait d'obliger ces pécheurs & se munir de patertes
italiennes.

9. ARTICLE PARYU DANS L4 DEPECHE TUNISIENNE
LE 10 SEPTEMBRE 1913

LES PECHEURS D'EPONGES. - MISE AU POINT. - (D¢ notre  correspondant
particulier) Sfux.

Voici des détails sur Vaffaire de l'arrestation des trois barques grecques de
péche aux éponges dont la presse parla ces derniers jours.

Ces détails ant £1€ pris & trés bonne source,

Le 25 aott dernier, ces trois barques péchaivnt & la limite des eaux italiennes
¢l tunistennes. mais se trouvaient bien dans les eaux italiennes : un torpifleur
italien leur fit des signaux leur enjoignant de stopper.



DOCUMENTARY ANNEXES TQO THE REPLY 279

Deux barques ayant comme capitaines Nicolas Mazzis el Nicolas
Vlatopoulos, obtempérent & ces signaux du torpilleur italien, dont 'officier
monta a bord : il demanda les papiers et acquit la conviction que les barques
contenaient seulement des éponges : I'officier fit remargquer que ces éponges
avaient ¢t¢ péchées dans les eatx italiennes ; toutefois, trés courtoisement, il
abandonna aux pécheurs le produit de leur péche, les engageant & quitter les
eaux italiennes, ne demandant aucune indemnité.

La troisi¢me barque, capitaine Andrea Mazzis, avait pris pendant ce temps
une allure de fuijte. -

Le torpilleur tira alors un coup de canon & blanc : [a barque ne s'arréta pas
malgre cet avertissement.

Le torpilieur tuj fit la chasse, atteignit la bargue, l'arréta et la conduisit a
Zouara ol) une amende de 2300 francs fut infligée au capitaine,

Le capitaine dut télégraphier 4 $fax pour avoir celte somme.

Aussitdt 'amende payée, les autorités italiennes autorisérent la barque 3
repartir,

Notre devoir est de signaler en cette affaire [attifude correcte du com-
mandant du torpilleur et des autorités italiennes de Zouara.

Voici la vérité sur ce fait dont la presse frangaise s'est lellement occupée.

10. ARTICLE PARU DANS La DEPECHE SF4XIENNE
iLF 10 SEPTEMEBRE 1913

LA VYERITE SUR L'ARRESTATION DES TROIS BARQUES GRECQLUES PAR LN
TORPILLEUR ITALIEN.

Nous savions depuis prés de quinze jours gu'en cau italienne, en face de
Zouara, trois barques grecgues, faisant la péche des éponges, avaient éw
arrétées par un torpilleur italien. Nous n'avons pas parlé de cet incident, tant
{que nous ne connaissions pas la vérité exacte sur les faits ; car nous craignions
de soulever inutilement des guestions de nationalité.

Le 25 aout, trois barques péchaient au scaphandre dans les parages qui se
trouvent sur la limite des eaux tunisiennes et italiennes. Un torpilleur italien
s'approcha des pécheurs et leur fit les signaux réglementaires pour stopper.
Deux des barques, commandées par MM. Nicolas Mazzis et Nicolas
Viatopoulos, cbéirent aussitdt aux mjonctions du navire de guerre. Celui-ci les
aborda, et, bien que des éponges aient été péchées en eau italienne, le torpilleur.
pErmit & ces deux premitres bargues de continuer leur travail, mais en guittant,
bien entendu, les eaux italiennes. Aucune indemnité quelcongue ne fut exigée
de ces deux premiers scaphandriers,

Quant & [a troisieme barque, commandée par le capitaine Andrea Mazzis,
elle n'obtempéra pas aux signaux qui lui étaient adressés, elie ne sarréta méme
pas quand ie torpilleur eut tiré un coup de canon a dlanc. 11 fallut que le navire
de guerre jui donnat la chasse. Alors, en face de celle attitude, le torpiileur
arréta le bateau, le conduisit & Zouara et une amende de 2300 francs Iuj fut
infligée. Le capitaine dut télégraphier a 8ax ; on lui envoya la somme de 2300
francs qu'il paya ; aprés quoi, lautorité italienne l'autorisa 4 reprendre la mer.

Le capitaine de cette troisiéme bargue, ayant 4 son bord toute sa cargaison
d'éponges. et craignant que cette cargaison 1t prise par le torpilleur, a tenté de
fuir. Cette tentative était peu réfléchie ; if était en effet aisé & un torpilleur de le
rejoindre.
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Cuant 2 attitude du navire de guerre italten et de "aworité italicnne. nous
devons, a la justice, de reconnaitre qu'elle a é1¢ parfaitemen loyale et correcte.

11. ARTICLE PARU DANS L4 TUNISIE FRANCAISE
LE 14 SEPTEMBRE 1913

A PROPOS DUN INCIDENT GRECO-ITALIEN,

5t nous en croyons des informations récentes Uincident des pécheurs grees
quaurail arrétés un torpilleur italien n'aurait pas fa gravité gue les plaignanis
Iui auraient donnée tout d'abord.

l.a vérité. crovons-nous, serait plutdt que ies pécheurs grecs n'auraient tenu
avcun comple de [annexion de la Tripolitaine par Plitatie ? Avant cette
annexion les ¢oles du Vilayet ottoman nétaient — avons-nous besoin de fe
dire 7 — nullememt gardées et nos braves Hellénes allaient y ramasser les
éponges qu'il rapportaient & Sfax, leur port dattache.

Aujourdhui il n'en va plus de méme.

On sait avec quelle jalousie les Italiens entendent protéger leur nouvelle
conquéte contre loul empiétement d'ott qu'il vienne. Leurs torpilleurs
sillonnent avec activité les caux lxbyques et entendent que. la péche des eponges
cueillies dans ces fonds prof‘te a Tripoli, &4 Derna. & Benghazi, voire a
[ampédouse, mais pas du tout a Sfax.

Les pécheurs grecs n'ont pas encore réussi 2 se mettre dans la téte le traité
d'Ouchy avec ses conséquences et comme la contrebande ne leur tépugne pas
outre mesure d'aucuns s'en vont pécher en fraude dans les eaux délendues, s’y
font pincer et alors poussent des cris d'orfraies auprés du contrdleur civil de
Sfax. qui exerce les fonctions de vice-consul de Gréce.

Apres le discours du roi Constantin, nous estimons que nous n'avons pas a
nous émouveir oulre mesure des ennuis qui peuvent arriver a quelques-uns de
se5 sujets qui n'ont au surplus qu'a ne point franchir les limiles des eaux
lnisiennes.
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Annex 1.20

. Télegramme du ministre des affaires étrangéres a 'ambassadeur de France a

Rome en date du 8 avril 1914,

2. Lettre de I'ambassade de la République frangaise @ Rome au président du
Conseil des ministres en date du [3 avril 1914,

3. Annexe a ta dépéche de Rome n® 163 du [3 avril 1914,

4. Télégramme du ministre des affaires étrangéres a la résidence générale de
Tunis en date du [4 avril 1914.

5. Lettre du résident général de [a République frangaise & Tunis 2 M. Dou-
mergue, président du Conseil, ministre des affaires étrangéres, en date du
24 avrit 1914.

6. Rapport d’enquéte établi par le service des affaires indigénes au sujet de la
saisie de trois barqucs tunisiennes par un torpilleur jtalien te 3 avril 1914 4
Ras Macabez, en dawe du 24 avril 1914,

7. Lettre de 'ambassade de la Républigue frangaise 3 Rome au président du
Conseil des ministres, ministre des affaires étrangéres, cn date du 19 juin
1914.

8. Note verbale du ministére royal des affaires éirangéres a l'ambassade de la
République frangaise 3 Rome en date du 18 juin 1914,

|. TELEGRAMME DU MINISTRE DES AFFAIRES ETRANGERES
A L'AMBASSADEUR DE FRANCE A ROME
Paris, le 8 avril 1914,
N° 144,

Trois barques tunisiennes de pécheries d'éponges, surprises par le gros

temps. étani allées chercher refige dans le port tripolitain de Faroua ont &té
saisies par les autorités italiennes gui exigent le paiemenit d’'une somme de
200 francs a titre de transaction pour délit de péche commis dans les eaux
italiennes.

Veuitlez vous renseigher sur les circonstances qui ont motivé cetle saisie.

2. LETTRE DE ['AMBASSADE DE LA REPUBLIQUE FRANCAISE A ROME
A M. DOUMERGUE., PRESIDENT DU CONSFIL,
MINISTRE DES AFFAIRES ETRANGERES

Rome, le 13 avril 1914,

N? 163,

Saisie de barques
tunisiennes.

Le minisire des colonies vient de m'adresser des informations complémen-

taires que je lui avais dernandées sur les circonstances qui ont motivé la saisic
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des barques tunisiennes de pécheurs d'éponge & laguelle se référe le télégramme
n® 145 de Votre Excellence du 9 avril dernier.

Jai Thonneur, pour faire suite a ma communication due $ avril dernier,
d'adresser ci-joint 4 Votre Excellence le rapport que M. Martini vient de me
communiguer.

3. ANNEXE A LA DEPECHE DE ROME N= 183
DU 13 AvrRiL 1914

Les barques séquestrées sont au nombre de trois, marquées 13 Z4, 284 ZA,
57 ZA. Le matin du 3 courant le torpilleur de surveillance, ancré a Makabez,
apergut huit bargques arrétées avec leurs voiles haissées 3 environ trois milles de
la ¢ote et au levant de Raz Makabez.

Sétant rendu sur les lieux, le torpillewr constata que les barques s'apprétaient
& pécher les €ponges avee le harpen ; se voyant découvertes, elles s’éloignérent,
voiles déployées et & force de rames, en se dirigeant vers Pouest, pour rentrer
dans les eaux tunisiennes.

Le torpilleur réussit 2 en arréter trois, en déterminant immeédiatement la
position du point d'arrét qui se trouve a 33° 8 nord de latitude et 9° 24" est de
Paris, soit 4 environ 2 milles de la ¢ole de Raz Makabez et 2 ¢ milles de [
frontiére tunisienne : cetie position, par le fait de 1a poursuite, est évidemment
plus au couchant du point ot les barques péchaient.

Les capitaines des bargues saisies ont déclaré qu'ils avajent été transportés
pendant la nuit auprés de Marakez par un fort vent de mistral, landis que dans
la journée du 2 avril ie vent a soufflé de I'est et dans a nuit a tourné au sud-est.

Les barques saisies sont toutes inscrites & Zarzis, battent pavillon tunisien et
sont commandées par des Arabes. les équipages sont égaiement arabes. Les
barques sont restées consignées sous la garde du bureau du port de Makabez,
les capitaines et les équipages sont allds 4 Zarzis en promettant de revenir avec
'argent nécessaire pour ia caution en garantie de "amende.

Ceite promesse 2 €té confirmée hier par un télégramme adressé au bureau
du port de Makabez ; on attend le retour des capitaines pour donner cours & la
procédure pénale, conformément au réglement sur la péche.

Le consul de France & Tripoli, immediatement informé de ce fait par un
rapport écrit et au moyen d'un officier de la capitainerie, a envoyé son vice-
consul pour demander a celle-ci des informations. I tui a été fourni toutes les
explications demandées.

Deux des barques saisies n'étalent méme pas munies du permis nécessaire
pour 1a péche des éponges dans [es eaux tunisiennes.

4. TELEGRAMME DU MINISTRE DES AFFAIRES ETRANGERES
A LA RESIDENCE GENERALE DE TUNIS

Paris. ie [4 avrii 1914,
N® 49,

Réponse a votre telégramme n® 48.
[Draprés les renseignements communigués a M. Barrére les bargues dont il
s'agit oni ét¢ trouvees se livrant 4 ta péche des éponges & 2 milles de la cote par
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30 degrés magnétiques de Raz Makabez. Le séquestre des éponges et des engins
dc péche a é1é prononcé conformémertt a [article 59 du réglement ; les bargues
onl €té également mises sous sequestre, [e capitaine ayant refusé de verser [a
caution pour 'zmende prévue par l'article 57.

5. LETTRE DU RESIDENT GENERAL DE LA REPUBLIQUE FRANCAISE
A Tuwnis A M. DOUMERGUE, PRESIDENT DU CONSEIL,
MINISTRE DES AFFAIRES ETRANGERES. A PARIS

Tunis, le 24 avril (514,

N° 318.

Au sujet de la saisie
de trois barques de péche
par un torpilleur italien.

Jat I'honneur de transmettre a2 Volre Excelience, en réponse & son
télégramme du 14 avril 1914, n® 49, un rapport d'enquéte établi par le service
des affaires indigénes en Tunisic, au sujet de la saisie de trois barques
tunisiennes opérée le 3 avril, dans les eaux tripolitaines, par un torpilieur
talien.

Il ressort de ce rapport que nos protégés ont £1€ saisis au moment oir, fuyant
devant un gros temps qui rendait la péche impossible, ils cherchaient refuge
dans le petil port italien de Faroua.

La péche qu'on les accuse d'avoir pratiquée ne pouvant se faire qu'en station
¢t Ie torpilleur avant di arréter leur marche en lirant des coups de canon, il est
évident que nos prolégés n'ont pas ¢ié surpris en train de pécher.

Cet incident cause une grosse émotion parmi nos populations du littoral de
Djerba et Zarzis.

Nos protégés indigénes. auxguels on ne peut expliguer la portée des
conventions italiennes de 1896 ¢t dont l'esprit ne saurait sélever jusquaux
considérations de notre politique générale. ne comprennent pas que la France
soit contrainte de tolérer [a concurrence que les pécheurs italiens teur font
quatidiennement dans les eaux de la Régence. sans obtenir pour eux, en
compensation. la réciprogité de trajitement dans les eaux italiennes.

Its commentent également dans un sens qui nous csi peu favorable ia
présence fréquente des torpilleurs italiens qui leur donnent la chasse dés qu'ils
dépassent la frontiCre £t s'étonnent que nous nayons pas de navires pour
exercer dans les mémes parages une action de méme sorle.

Il imporierait donc a notre prestige que nous fassions oblenir a nos protéges,
incontestablement dans leur droil en celle circonstance, les réparations que
comporte e dommage gui leur 2 €1é causeé.

Je ne saurais (rop insister pour que M, Barrere soit mis en possession du
dossier de cette afTaire et que Voire Excelience voulut bien l'inviter & porter & la
connaissance de M. Di San Gluliano les arguments gui motivent notre
réclamation.

Si nous ne pouvions obtenir gain de cause, il deviendrait nécessaire que des
torpilleurs frangais vinssemt fréquenter plus souvent les parages de [a frontiére
pour apporter aux pécheurs indigénes de la région une protection morale
indispensabie.
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6. RAPPORT D'ENQUETE ETABL! PAR LE SERVICE DES AFFAIRES INDIGENES AU
SWET DE LA SAISIE DE TROIS BARQUES TUNISIENNES PAR UN TORPILLEUR
ITALIEN [LFE 3 AvRIL 1914 A RaS MACABEZ

Tunis. le 24 avril 1914,

Exposé des fafis

Le 4 avril 1914 le consul de France a Tripoli télégraphiait au ¢apitaine, chefl
de Fannexe du service des aflaires indigénes 4 Zarzis : « Autorités réclament
caution pour relacher barques 2857 et 13 de votre port, arrétées hier 2 Ras
Macabez péche abusive d'éponges. »

Le 6 avril le consul de France télégraphiait que Iz caution réclamée étzit de
200 francs par bargue.

Les patrons des barques saisies faisalent le 7 avril au capitaine, chef d'annexe
de Zarzis, le récit suivant de Iincident qui fut porté 2 la connaissance du
département le 6 avril [914 par télégramme du résident général de France a
Tunis, n® 48 :

« Le 3 avril au matin nous péchions des éponges & hauteur d’El Ketef
et de la Koucha Touila. 11 y avait avec nous une guinzaine d'autres
barques. Dans la matinée un vent violent d'ouest s'éleva. nous essayames
de rejoindre la cote mais nous ne pames y parvenir t, le veat souillant de
plus en plus fort, nous fitrnes obligés de fuir devant la tempéte. Le vent
nous entraina vers la cble tripolitaine. Nous avions dépassé Raz Adjedir
d'environ un kilométre lorsque nous aper¢liimes un torpilleur gui vint
vers nous. Ce batiment tira deux coups de canon & blanc pour nous faire
arréter. Il nous rejoignit, nous saisit el nous amarra & son bord. Il voulut
continuer la poursuite des autres bargques, mais la mer était si violente gue
nous risquions a chaque instant de chavirer. Nous cridmes alors que si la
poursuite continuait nous allions éire obligés de couper les amarres pour
ne pas couler. Le torpilleur cessa sa poursuite et nous amena a Faroua.
Nos bargues furent saisies ainsi que les éponges qui se trouvaient a notre
bord. Aprés avoir iélégraphié a4 Tripoli, les autorités du port de Faroua
nous relachérent en nous disant que nos embarcations ne nous seraient
rendues que contre versement d'une somme de 200 francs par barque. Au
moment de la saisie nous ne nous livrions pas & la péche : d'ailleurs e
commandant du torpilleur peut en témoigner, toutes les barques avaient
leur voile et fuyaient devant le vent, or, lorsque nous péchons, nous
amenons toujours la voile et nous naviguons a la rame. »

Enquéte
I Version italienne

Par [ettre du 8 avril 1914, n® [6, Ie consul de France a4 Tripoii faisait
connditre en ces termes la version que les autorités jtaliennes opposent a celie
de nos protégés :

« Le récit qu'aurait fait le patron d'une de ces barques, aulorisé par les
autorités italicnines 4 se rendre a Zarzis pour en rapporter la caution de
200 francs exigée de chague bargue, apparait inexact. Les trois barques se
trouvaient par beau temps & 2 milles de la ¢ote sur le banc d'éponges
existant a l'est de Ras Macabez. Avant de se rendre auprés delles, les
officiers du torpilleur ont vérifié, a la lunette, que les barques se livraient 4
la péche des éponges avec le trident. Ces barques n'avaient pas le permis
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exigé pour la péche des éponges dans les eaux tripolitaines. Les éponges
que contenaient les barques étalent encore pleines d'eau et manifestement
elles étaient recueillies depuis trés peu de temps.

Drailleurs les marins tunisiens ont immédiatement reconnu leur faute.
lls ont proposé d'eux mémes I'zbandon’des éponges, ils ont admis le
paiement d'une amende tout en discutant le chiffre, »

A la date du 14 avril le dépariement! informait en outre la résidence générale
que les barques dont il s'agit ant été trouvées, se livrant & 1a péche des éponges,
a 2 milles de la cole.

. Version frangaise

Les patrons des barques maintiennent leurs dires du 7 avril,

Surpris par un gros lemps s sont allés chercher un refuge dans le petit port
tripolitain de Faroua cl, tandis qu'ils faisaient voile vers la cote libyenne, ils ont
&1¢ rencontrés et saisis par le commandant d'un torpilleur italien qui tira le
canon pour les sommer de s'arréter. [Is affirment qu'ils n'ont pas péché dans les
eaux taliennes et les dépositions recueillies tendent & appuyer leurs affir-
mations.

En outre, le registre des observations météorologiques tenu 4 Zarzis a été
consulté : es observations sont faites le matin a 7 heures. A ladate du 3 avril ce
registre porte : Direction du vent: sud-ouest. Force du vent: 4 {C'est-3-dire
modéréd). [ a é1é consigné dans la colonne « Observations » le renseignement
suivant : vent violent dans la matinée,

Résume de Fenguete et discussion

Les autorités ilaliennes accusent nos protégés de s'éire livrés sans permis et
avec des engins prohibés i la péche des éponges dans les edux tripolitaines et
elles appuient leurs dires sur les points suivants :

[} Les trois barques élatent « par beau temps » sur le banc de Ras Macabez.

2) Les officiers de 1a marine italienne ont vérifié « a la lunette » gue les
barques se livraient 2 la péche des éponges avec le trident.

1) Les éponges que contenaient les barques étajent encore pleines d’eau.

L'enquéte établit

1} Que dans 1a matinée du 3 avril il soufflait un vent d'cuest si violent gu'il
€tait impossible de pécher (dépositions n* |, 2, 3, 4, 5,6, 7, & 9, 10 «t
observation météorologique de Zarzisl.

2} Que les autorités ilaliennes ont saisi les barques au moment ou elles
étaient en marche (et non en péche au trident, ¢'est-a-dire en stalion) puisque le
torpilleur a di tirer des coups de canon pour les obliger a s’arréter (dépositions
n®1[, 234,517,809

3) Que les éponges étatent pleines d'eau pour le motif suivant : les pécheurs
de Zarzis pratiquent, en effet, la péche « noire ». L'article 14 du décret du
[7 juillet 1906, réglementant 'exercice de ia péche, prescrit que les éponges
devront étre intégralement apporiées dans un des ports ouverts au commerce.

Drautre part, article 22, paragraphe 2, de ce décret punit d'unc amende de
100 4 500 francs tout pécheur qui n'étant pas muni d'une patente pour a péche
blanche aura a son bord des éponges lavées.

1f en résulte que les rais se rendant 4 la péche dans fe sud emmagasinent a
leur bord les €éponges péchées et se gardent bien de les latsser se dessécher, de
peur d'étre passibles d'une contravention. Lorsque les éponges noires sont
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arrivées 4 la limite de leur conservation, ils rentrent au port de Zarzis pour les
débarguer et les vendre (dépositions n™ 2,4, 5,6, 7, 81

On sait que la péche au trident que les officiers italiens ont cru distinguer,
d'ailleurs de fort loin., puisgu'ils ont di employer une junette d'approche, ne
peut étre faite qud Ja condition d'éire en station,

Cr nos protégés n'étaient pas et station, puisque le torpilleur italien a di tirer
des coups de canon de semonce pour arréter leur marche.

[l est élabli, cn outre, qQue faisant la péche noire nos marins ne pouvaient pas
avoir a leur bord d'éponges lavées et que, par suite, le fzit gu'lls &taient trouves
détenteurs d'éponges mouillées ne permet pas de les accuser de les avoir
péchées le jour méme dans les eaux tripolitaines.

[ es raisons données par les autorités italiennes ne sont donc pas suffisanies
pour prouver d'une fagon certaine que les barques saisies péchatent dans les
eaux tripolitaines.

Conclusions et propositions

Nous conciluons donc que ia saisie des (rois barques tunisiennes est le
résuliat d'une meéprise.

Nous ne pouvons pas supposer. en effet, aprés les bons rapports qui existent
entre ofliciers francais et officiers italiens 2 la frontiére de terre. que nos
camarades de armée de mer italienne soient animés d’autres sentiments a
{'égard des prolégés frangais,

Nous sommes persvadés qu'd la lecture des dépositions ci-annexées s se
rappelleront que, lorsqu'ils ont observé les bargues a la lunette, leurs voiles
étaient hissées et, en marins expérimentés, ils en tireront d'eux mémes la
conclusion queiles ne pouvaient pas pratiquer la péche au trident qui exige la
position en station.

Sl n'en étail pas ainsi nous ne saurions abandonner la défense de nos
marins indigénes,

Ceux-ci sont, en effet, trés impressionnés par [infériorité dans faquelle les
placent les tranés de 1896 qui les obligent & subir, dans leurs eaux territoriales.
la concurrence des pécheurs italiens sans gu'il leur soit donné de jouir de la
réciprocité dans les eauXx italiennes.

Nuotre prestige en soufire déia et 1] subirait un échec trés sensible si. dans
celie circonstance, ou feur droit est manifeste nous n'étions pas en état de le
soutenir.

7. LETTRE DE LAMBASSADE DE LA REPUBLIQUE FRANCAISE
A Rosve A M, VIVIANI, PRESIDENT DU CONSEIL.
MINISTRE DES AFFAIRES ETRANGERFS

Rome, te 9 juin {914,

N° 260.

Saisie de barques
de pécheurs d'eponges.

Je n'avais pas manqué, conformément aux instructions du département en
date du 30 avril dernier, de communiquer au Gouvernement royal les
indications détaillées données par M. Alapetite sur la capture de barques de
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pécheurs déponges, opérée au large de Ras Macabez le 3 avril dernier, et Qui
contredisent les informations Tournies sur cet incident par les autorités
italigrnnes.

Le ministére des aflaires étrangéres vient de me {ransmetire a ce sujet la note
responsive que jai 'honneur d'adresser ci-joirte & Voire Excelience, en
traduction.

8. NOTE VERBALE DU MINISTERE ROYAL DES AFFAIRES ETRANGERES
A L'AMBASSADE DE LA REPUBLIQUE FRANCAISE A ROME

Rome, le 18 jui‘n 1914

Le ministére royal des affazires élrangéres a requ la note verbale que
T'ambassade de France [ui a adressée relativemeni a la saisie e 1rois barques
tunisiennes de pécheurs d'éponges, effectuée le 3 avril 1914 par un torpilleur
roval dans les eaux de la Tripolitaine.

Le ministere des affaires étrangéres s'est emopressé de prendre & ce sujet des
informations au ministére royal des colonies, qui lui a fait savoir que cette
affaire avait déja été I'objet de conversations officieuses entre "ambassade de
France et lui,

Un nouvel examen de [a queauon @ permis au ministére des affaires
Ctrangéres de conlirmer [a réponse du ministére des coloties & savoir que les
patrons des trois barques tunisiennes surpris au moment oil, aux termes du
procés-verbal dressé contre eux, ils se livraient abusivement & la péche, et
déférés, suivant les prescriptions en vigueur pour la péche des éponges dans [a
zone cftiere de la Libye. au jugement des autorités compétentes de Tripoli,
auraient dii déja se présenter pour €xposer €t soutenir leurs raisons. Ceux-ci au
contraire, malgré I'avis qu'ils avaient regu, sont partis de Tripoli sans lzisser de
leurs nouvelles.

Toutefois, les autorités maritimes de Tripok, par déférence pour les automes
francaises, ont différé jusqua présent fe jugement, mais celui-ci doit & présent
suivre son cours et ne saurait étre indéfiniment ajourné,

En cet &tat de la question, il ne reste donc plus qu'a attendre que les autorités
chargées d'examiner la question et de vérifier les faits s¢ prononcent a cet
égard.

En tout cas, pour éviter un jugement par contumace les autorités italiennes
avertiront en temps utile le consul de France 2 Tripoli du jour du procés afin
qu’il puisse en informer lcs intéressés.
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Annex [-22
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Aunnex 1-23
PAGE 634 OF
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Annex I-24
PaGES 143, 168 aND 169 OF
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Annex [-25

NOTE VERRBALF ENVOYEE PAR L'AMBASSADE
DE La REPUBLIQUE FRANCAISE
All MINISTERE RUYAL [TALIEN DES AFFAIRES FTRANGERES

Rome. le 9 septembre 1913,

L'ambassade de France en lalie a 'honneur de signaler au minisiére royal
des affaires élrangéres que. le 26 aolt dernier, quarante-cing pécheurs grecs
porteurs de patenles de péche tunisiennes ont été arrétés par un torpillenr
italien & [4 milies de la cdle & hauteur de la frontiére tuniso-tripolitaine. Les
scaphandriers grees n'avant pas ['habitude de faire le point, i serail sans doute
difficile de préciser {'emplacement exact ou s'est produite larresiation. Il parait
toutefois hors de doute que le bane d'éponges ol les barques grecques se
livraient & feur industric appartient 4 l'ensemble des bancs sur lesquels Ic
service des péches de Tunisie exerce sa surveillance.

Un usage immémorial attribue a la Régence de Tunis lexploitation des
bancs d'éponges situés sur son littoral. Ce droit d'usage. tout différent des droits
qui s‘appliguent & ta mer territoriale ne porte aucune atteinte au principe de la
liberté des mers et aux droits de la navigation. Avant l'occupation frangaise
cette industrie maritime faisait i'objet dune concession et le fermage des
éponges et poulpes a €1é explicitement inscrit parmi les revenus sur lesquels
était basée la garantie du passif réservé a la Régence dans la convemtion du
23 mars 1870 2 laquelle le Gouvernement ilalien étail partie contractante.

Depuis lors, les seules difficultés qui se soicnt produites avec le
Gouvernement royal en ce gui concerne ce droit d'usage ont eu trait a ta
délimitation de 1z zone de surveiltance.

Le gouvernement du protectorat ne peut dans ces conditions que maintenir
l'affirmation de ses droits auxquels la capture de barques péchant avec une
patente tunisienne sur un banc réputé comme tunisien portergit une atteinte
directe,

L'ambassade de France, en faisant en conséguence toutes réserves en ce qui
concerne lc libre exercice des droits dudit gouvernement, serait reconnaissante
au Gouvernement royal de Ia renseigner sur les ¢irconstances et les motifs de
cette arrestation.
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Annex 1-26

1. Lettre personnelle du résident géncral en date du 29 janvier 1914

2. Llettre du résident général de la République frangaise & Tunis a M. Douo-
mergue, président du Conseil, ministre des affaires élrangéres, en date du
2 février 1914

!. LETTRE PERSONNELLE DU RESIDENT GENERAL
EN DATE DU 29 JANVIER 1914

Nous avons examiné ce matin avec M. Michaux et le commandant Le Beeuf
en présence d'un officier de torpilleur envoyé par le préfet maritime ta question
de notre frontiére de mer €1 nous avons reconnu qu'il y avait [ieu de modifier la
conclusion du rapport qui va vous &tre adressé et qui, en minute, vous
demandait d'insister pour faire prévaloir notre tracé sur le tracé italien. Notre
tracé était 4 peu prés le prolongement de notre frontiere de terre. Mais quand
cette frontiere a été modifiée par le traité de Tripoli nous n'avons pas prolongé
en mer la nouvelle ligne. 8i les Italiens le faisaient le tracé serajt plus
avantageuX pour euX que la normale & la direction générale de 1a cdte. 11 leur
donnerait une partie de fa passe qui conduit 4 la poche des fonds de 3 méires,
tandis qu'en ce moment iis s'atiribuent une partie de la poche mais rien de la
passe. Je crats dailleurs quil est inutile d'appeler Uattention sur ce détail de
cetle wopographie maritime. Nous avons balisé la passe mais tout récemment.

Il parait que par vent d'cst il o'y a pas d’autres abris pour lus torpilleurs
jusqu'a Sfax. 1l faudrait aviser si les circonstances nous obligeaient & sortir pfus
souvent nos torpilleuss dans le Sud tunisien. Mais les futurs torpilleurs caleront
probablement (rop pour la passe 4 Ras Ajdir.

2. LETTRE DU RESIDENT GENERAL DE LA REPUBLIQUE FRANCAISE
A Tuns A M. DOQUMERGUE, PRESIDENT DU CONSEIL,
MINISTRE DES AFFAIRES ETRANGERES, A PARIS

Tunis. le 2 février 1914,

N© 88.

Arrestation de pécheurs
grecs par un torpilleur
naken.

Le 22 octobre dernier, sous le n® 831, en m'adressant en copie la
correspondance échangée entre le département et le chargé daffaires de la
République frangaise & Rome, ainsi que la note verbate du ministére italien des
affaires étrangéres au sujel de Varrestation, par un torpilleur italien, de
pécheurs grecs munis de patentes tunisiennes pour l2 péche des éponges, vous
avez bien voulu me demander d'examiner si les dispesitions prises par le
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Gouvernement royal ne porlent, en ['espéce. aucun Lorl aux intéréts wnisicns,

I'al Thonneur de vous faire connailre que I'action du torpilleur ialien
comporte deux poinis qu'il convient d'examiner séparément; <e sont: [a
distance de terre a laquclle [a saisie a eté effectude ; Ia position-du point de saisie
par rapport 4 1a ligne virtuelle indiguant en mer la limite des eaux tuniso-
tripolitaines.

IYaprés la déclaration du ministére royal, les barques de péche greeques ont
6té séquestrées & une distance de 12 milles de la ¢bie, distance que le service des
péches wwnisien admet comme exacte. L'action du torpilleur italien implique
donc [a mise en pratique par les auiorités tripolitaines du principe souteny
depuis de nombreuses années par Vadministration lunisienne et accepté sous
certaines réserves en 1902 par le Gouvernement royal. que les nations
intéressées ont le droit strict d'exerces une surveillance stir les bancs d’éponges
situés bien au-~dela des limites de leurs eaux territoriales.

Les dispositions du Gouvernement italien ne soulévent donc, pour ce
premier point, aucune ohjectivn de la part du gouvernement du protectorat,

Tl wen est pas de méme en ce qui concerne le second point.

Lors des litiges inmernationaux auxquels a donné lieu la surveillance de
la péche des éponges. 'administration tunisienne a considéreé que la limite
des eaux tuniso-tripolitzines correspondait & une ligne partant virtuellemem
de la borne de la frontiére terrestre, et se dirigeant approximativement vers le
N 45° E.

Par sa note verbale du 2 gctobre 1913, le ministére roval a fait connailre que
la limite adoptée par les autorités italiennes, cn attendant que la guestion soit
réglée entre les deux gouvernements, correspondail & une ligne partant de la
frontiere tunisienne €t se prolongeant en mer vers le NNE, normalement 3 la
direction de la cite en ce point.

L'écart de 21° qui cxiste entre les délimitalions italienne et tunisicnne a une
certaina importance par suite du voisinage de la passe — récemment balisée, a
la demande de la marine, par le service lunisien des ponts ¢1 chaussées — qui
conduit & la fosse de Ras Asdhir, ou les torpilleurs frangais. les caboteurs ¢t
bateaux de péche 1unisiens viennent fréquemmem se réfugier quand les vents
soufllent avec force, principalement du nord-est.

Si ies prélentions italiennes étajent admises, 12 partie de la fosse située 3 'est
de la passe. celle ot les bateaux peuvent trouver le meilieur abri contre la
grosse mer de NE, s¢ trouverait dans les eaux italiennes. bien gu'accessible
seulement par les eaux tunisiennes. En tout temps. cette partie de la fosse
échapperait pratiquement & toute surveillance. ce qui aurait des inconvénients
au point de vue itzlien comme au point de vue tunisien,

I} y aurait done un intérét évident a ce que le Gouvernement frangais pat
amener le Gouvernement royal a accepler comme limite des ezux tuniso-
tripotitaines une ligne pariant de la pyramide frontiére. et orientée vers le
N 45° K, mais la question n'a pas une importance assez grande pour gue nous
insistions pour le maintien d’une possession qui n'esl pas élayée par des sighes
tangibles, et nous ne pouvons que nous en rapporier & Votre Excellence du
soin de juger sl n'y a pas lieu d'accepter comme frontiére de mer la ligne
normale 2 la direction générale de la cdte, indiquée par 'ltalie. comme une
solution rationneile d'un différend qu’il importe de résoudre ¢t pour lequel ies
éléments d'apprécialion ne sont pas d'une précision suffisante,

P.-8. - Ci-joint trois cartes - 1} Extrait de la carte au 1/800 600 du service
géographique de 'armée gvec indication a l'encre rouge de la direction générale
de la frontiére terrestre telle qu'elie résulte de 'édition provisoire de la carte de
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la frontiére tuniso-tripolitaine (E] Mokta) gui ne se trouve pas encore dans le
comrierce,

2} Extrait de ta carte marine n® 3604 donnant des Bibans & Zouara, la
direction générale du rivage.

3} Extrait de la carte marine & grande échelle n® 424 de |z passe et de la fosse
de Ras Ashdir {les courbes des fonds de 3 métres interrompues dans la carte
n® 3604 ont été stablies A la suite des sondages effectuées spécialement par le
bateau baliseur Triboulet}.





