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OPENING OF THE ORAL PROCEEDINGS

The PRESIDENT: The Court meets today to hear oral argument on the case
concerning United States Diplomatic and Consular Staff in Tehran brought by
the United States of America against the Islamic Republic of Tran. The case,
which concerns a sequence of events beginning on 4 November 1979 in and
around the United States Embassy in Tehran, involving the over-running of the
embassy premiscs and the seizure and detention of United States diplomatic and
consular staff, was begun by an Application (see pp. 3-8, supra) filed on 29
November 1979. In that Application, the United States Government claims to
found the jurisdiction of the Court on the Vienna Convention on Diplomatic
Relations of 1961 and Article T of the Optical Protocol thereto concerning the
Compulsory Setilement of Disputes; the Vienna Convention on Consular
Relations of 1963 and Article I of the Optional Protocol thereto concerning the
Compulsory Scttlement of Disputes; Article XXI, paragraph 2, of a Treaty of
Amity, Economic Relations and Consular Rights of 1955 between the United
States of America and Iran, and Article XII1, paragraph 1, of the Convention of
1973 on the Prevention and Punishment of Crimes againsi Internationally
Protected Persons, including Diplomatic Agents, It formulates a number of legal
claims and asks the Court to adjudge and declare that the Government of Iran,
in tolerating, encouraging and failing to prevent and punish the conduct
described in the Application, violated its international legal obligations to the
United States under the provisions of a number of intcrnational treaties and
conventions; that the Government of Iran is under a particular obligation
immediately to secure the release of all United States nationals currently being
detained and to assure that they are allowed io leave Iran safely; that the
Government of Iran should pay reparation for the alleged viclations of Iran’s
international legal obligations; and that the Government of Tran should submit
to its competent authorities for the purpose of prosecution the persons
responsible for the crimes committed against the premises and staff of the United
States Embassy and Consulates.

On 29 November 1979, the day on which the Application itself was filed, the
United States of America submitted a Request for the indication of provisional
measures (see pp. 11-12, supra), and after a public hearing on 10 December
1979, the Court, by an Qrder dated 15 December 1979', indicated certain
provisional measures pending final judgment in the casc.

By an Order dated 24 December 19797, time-limits were fixed for the written
proceedings. The Memorial (sec pp. 123-247, supra) of the United States of
America was filed within the allotted time-limit. The time-limit fixed by the
Order! for the Counter-Memorial of the Islamic Republic of Iran was 18
February 1980, “with liberty for the Islamic Republic, if 1t appoints an Agenl for
the purpose of appearing before the Court and presenting its observations on the
case, to apply for reconsideration of such time-limit”. No Counter-Memorial
was filed by the Islamic Republic of Iran, and no request was made by it for
reconsideration of the time-limit. The written proceedings thus became closed,
and the casc ready for hearing.

The fixing of the date for the oral proceedings was dcferred for a short time at

Y LCJ. Reporis 1979, p. 7.
2 fbid, p. 23,
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the request of the United States’. Subsequently the Court, after consulting the
United States' and giving the Islamic Republic of Iran the opportunity of
expressing its views, fixed today as the date for the opening of the oral
proceedings, pursuant to Article 34 of the Rules of Court.

The Islamic Republic of Iran has not appointed an Agent in accordance with
Article 42 of the Statute and Article 40 of the Rules of Court; nor has it exercised
its right under Articlc 31 of the Statute to choosc a judge ad hoc to sit in the
present case. During the phase of the proceedings devoted to the Request of the
United States for the indication of provisional measures, a letter addressed to
the President of the Court by the Iranian Government and dated 9 December
1979 was received in thc Registry, the text of which was made public at the
hearing held on 10 December 1979 (sec pp. 18-19, supra). Yesterday, on 17
March 1980 a further communication was received by telex from the Minister
for Forcign Affairs of Iran, laying before the Court the viewpoint of the Islamic
Republic of Iran on similar hincs to those in its previous communication of 9
December 1979, I shall ask the Registrar to read out the communication received
yesterday.

Le GREFFIER:

«J ai 'honncur d’accuser réception des télégrammes concernant 1a réu-
nion, le 17 mars 1980, de la Cour internationale de Justice, sur requéte du
Gouvernement des Etats-Unis d’Amérique, et de vous exposer ci-dessous
gncore une fois la position du Gouvernement de la Réepublique islamique
d'Tran a cet égard:

Le Gouvernement de la République islamique d’lran tient & exprimer le
respect qu'il voue 4 la Cour internationale de Justice et & ses distingués
membres pour 'eeuvre par cux accomplie dans la recherche de solutions
justes et équitables aux conflits juridiques entre Etats el & attirer respec-
tucusement I'attention de la Cour sur les racines profondes et I'essence
méme de la révolution islamigue de I'lran, révolution de toute une nation
opprimée contre les oppresseurs et leurs maitres, et dont Uexamen des
multiples répercussions reléve essentiellement et directement de la souve-
raineté nationale de I'Tran.

Le Gouvernement de la République islamique d’Iran estime que la Cour ne
pecut et né doit se saisir de affairc qui lui est soumise par le Gouvernement
d’Amérique, et de fagon fort révélatrice, limitée 4 la soi-disant question des
wotlages de 'ambassade américaine 4 Téhéran».

Cette question, en effet, ne représente qu’un élément marginal ot secon-
daire d'un probléme d’ensemble dont elle ne saurait étre ¢tudice séparément
et qui englobe entre autres plus de vingt-cing ans d'ingérences continuclles
par les Etats-Unis dans les affaires intéricures de Flran, d’exploitation
chontée de notre pays et de mulliples crimes perpétrés contre lc peuple
iranien, envers ¢t contre toutes les normes internationales et humanitaires.

Le probléme en cause dans le conflit existant entre I'Iran et les Etats-Unis
ne tient donc pas de Pinterprétation et de I'application des traités sur
lesquels se base la requéte américaine, mais découle d’unc situation
d’ensemble comprenant des éléements beaucoup plus fondamentaux et plus
complexes. En conséquence, la Cour ne peul examiner Ja requéte américaine
cn dehors de son vrai contexte 4 savoir 'ensemble du dossier politique des
relations cntre 'Tran et les Etats-Unis au cours de ces vingf-cing annéces.

En cc qui concerne la demande de mesures conservatoires, tclle que
formulée par les Etats-Unis, elle implique en fait que la Cour ait jugé de la
subsiance méme de Iaffaire qui lui esl soumnise, ce que celle-ci ne saurait

! Sec 1.C.J. Reports 1980, p. 22, para. 41.
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faire sans violer les normes qui régissent sa compétence, d’autre part, les
mesures conscrvatoires étant par définition destinées a protéger les intéréts
des parties en cause, clles ne pourraient avoir le caractére unilatéral de la
requéte présentée par le Gouvernement américain.

Veuillez agréer, Monsicur le Président, 'expression de mes sentiments les
plus distingués.

Téhéran, le 16 mars 1980.
{Signé) Sadegh GHOTBZADEH,

ministre des affaires étrangéres
du Gouvernement de la République
istamigue de ['Iran.»

The PRESIDENT: I note the presence in Court of the Agent and Counsel of
the United States of America; as already mentioned, the Court has not been
notified of the appointment of an agent for the Government of the Islamic
Republic of Iran, and I note thai no represcntative of that Government is
present in Court. I now call upon the Agent of the United States of America to
address the Court, and I would ask him in the course of his observations to
inform the Court of the views of his Government on the matters referred to in
the letter from the Iranian Government which has just been read by the
Registrar. I would also ask him in the course of his observations® to inform the
Court of the views of his Government on the following questions, of which 1
have given him prior notice:

1. Whether the establishment or work of the commission of inquiry sent by the
Secretary-General to Tchran affects in any way the jurisdiction of the Court to
continue the present proceedings or the admissibility or propriety of these
proceedings.

2. Whether a State may have an inherent right in any extreme circumstances to
override its obligations under the rules of diplomatic and consular law to respect
the inviolability of diplomatic and consular personne] and premises; and if so in
what circumstances.

3. The United States in its Application and Memorial has alleged the
complicity of the Iranian authorities in the overrunning of its Embassy by the
demonstrators in Tehran and the holding of its diplomatic and consular
personnel as hostages. If the Court were to so find, what implications would that
finding have in relation to the United States’ request in {5) {v) of its Application
that the Iranian Government

“... shall submit to its competent authorities for the purpose of prosecution,
or extradite to the United States, those persons responsible for the crimes
committed against the personnel and premises of the United States -
Embassy and Consulates in Iran™.

! See pp. 270-272, 294-295 and 307-308, infra.
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ARGUMENT OF MR. OWEN
AGENT OF THE GOVERNMENT OF THE UNITED STATES OF AMERICA

Mr. OWEN: Mr. President, distinguished Members of the Court. My name is
Roberts Owen. Once again I have the honour to appear before the Court as
Agent of the Government of the United States of America in the case concerning
United States Diplomatic and Consular Staff in Tehran. As we commence the
present hearing, [ should like at the outset to emphasize the cxtraordinary
impottance of the case which we will be presenting to the Court today and
tomorrow,

I start from the premise that the paramount purpose of the United Nations, as
recited in the opening words of the first paragraph of the first article of the first
chapter of the United Nations Charter, is (o maintain international peace and
security. Similarly, the maintenance of peaceful relations among States is the
essential function of this Court and of those principles of international law
under which nations conduct their diplomatic relations. To the extent that a
Stale uses force to assault the mechanisms of peaccful diplomacy, it strikes at the
jugular of the entire systern by which the world seeks to maintain the peace.

These principles have been so uniformly recognized that for literally centuries
no Staie has used force against the diplomatic envoys and embassies of another.
Occasionally rebellious political groups or individuals have assaulted embassies
and diplomalts, but governments have not. For centuries international wars have
come and gone, but by universal agreement embassies and their diplomatic staffs
have been regarded as inviolable from official interference through the use of
force.

That great tradition ol recognizing and honouring the inviclability of
embassies and diplomats has now been shattered for the first time in modern
history. On 4 November 1979, as this Court is well aware, the United States
Embassy in Tehran, and more than 60 of its personnel, were forcefully seized
with the co-operation and endorsement of the Government of the Islamic
Republic of Tran. Morcover, this shattering attack upon the mechanisms of
peaceful relations among nations was not a temporary aberration for which
apology and reparation were quickly made; the captivity of 53 American
diplomatic agents and staff has continucd under the official auspices of the
Iranian Government for four-and-a-half months. It seems, 1o me at least, hard
to believe, but the aitack on the American Embassy in Tehran occurred more
than one-third of a year apgo, and 533 of my countrymen are still hcld in
precarious captivity as I stand before the Court teday.

During these hcarings, as the Court listens to the argument of the Govern-
ment of the United States, I would respectfully request that the Court
continuously bear in mind the implications of the Iranian conduct in terms of
the cause of world peace and the cause of fundamental human rights and
freedoms. Consider, if you will, what would happen to the [abric of international
relations if this Court and the world community were to exhibit any degree of
tolerance for what the Iranian Government has done and continues to do. Such
tolerance would promote repetition, and repetition would lead tragically, to the
unravelling of orderly international relations. It is for this reason that I submit,
very seriously, that mn this case the Court has a compelling responsibility to
condemn, in the mosl severe terms, the course of conduct which has been
pursued by the Islamic Republic of Iran and thus to create the maximum
deterrent against ils repetition by any counlry in any part of the world.
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ORDER OF PRESENTATION

I should like now to explain the order in which we propose to present our casc
to the Court. At the ocutset I propose to review the factual events which have
occurred during the four-and-a-half months that the American hostages have
been held in captivity in Tehran. At the hearing which the Court held on the
tenth of December, we described a number of the relevant events, but in the
ensuing three months there have emerged a number of additional facts which are
plainly relevant to our case on the merits, and [ would be glad of an opportunity
to present them to the Court.

Thereafter we would appreciate it if the Court would hear from my colleague,
Mr. Stephen Schwebel, who appears as counsel in the case. As the Court may be
aware, Mr. Schwebel is 2 member of the International Law Commission and the
Deputy Legal Adviser of the United States Department of State. Mr. Schwebel
will develop our argument to the effect that the current dispute between the
United States and Iran falls squarely within the jurisdiction of the Court and
that there is no valid reason why the Court should not proceed to adjudicate the
claims currently being presented by the United States.

Following Mr. Schwebel’s presentation, I would appreciate it if the Court
would allow me to resume the argument and to develop, in additional detail, the
specific substantive claims advanced by the United States as against Iran. [
would propose to include within that discussion a point which, in our view,
deserves particular attention—namely, that although the United States Embassy
in Tehran was originally seized by a mob of people who did not purport to be
agents of the Government of Iran, in fact the mob received almost immediate
support and endorsement from the Government and have since been operating
with the authorization of the Chief ol State of the Islamic Republic of Tran. Asa
result, as I shall explain in more detail, the Government of Iran is internationally
responsible for all of the conduct upon which the United Staies claims in this
case are based.

In the course of describing those claims I shall also observe that, although the
Government of Tran has suggested that it has grievances of various kinds against
the United States, none of those prievances has been presented to this Court, and
none can be treated as having any relevance whatever to these proceedings. No
such alleged grievance can be allowed to interfere with or detract from the
pending claims of the United States.

Finally, | shall develop our contentions as to the relief which we seek in this
litigation. In essence, we seek a series of declarations which will conclusively
establish Lo all within the international community that the Government of [ran
has committed gross viclations of its international obligations to the United
States and that 1t is bound to put an end to the present unlawful situation.

We also seek a declaration to the effect that Iran’s unlawful conduct has given
rise Lo an obligation to make reparations to the United States of America. As
indicated in our Memorial, the détermination of the amount of damage that is
due to the United States must necessarily be postponed until Tran's on-going
unlawful conduct has been brought 1o an end, but it is nevertheless important,
for reasons which I will subsequently explain, that the Court now affirm that the
United States is entitled to reparation in an amount to be subsequently
determined.

This is the order in which we intend to proceed, with the Court’s permission,
and at this time I should like to turn to the essential facts’

SOURCES OF INFORMATION

As a preliminary matter 1 should make one comment about the factual
sources upon which we have had to rely in formulating our claims. Since the
United States nationals who would normally be supplying the relevant informa-
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tion to the United States Government are now in captivity, all normal sources of
information have been completely unavailable to us throughout the crisis, and to
a very large extent wc have had to rely on press reports of actions taken and
statements made by the Government of Iran. Under some circumstances of
course isolated press reports may be of questionable reliability, but the events
that have occurred in Tehran over the last [our-and-a-half months have been so
dramaltic that they have been covered by a multitude of reporters whose reports
are substantially unanimous as to the essential facts, giving a clear indication of
substantial reliability. In any event, as to many ol the events in the story, the
press reports are all that we have—not through any fault of the Government of
the Umted States, but as a direct result of the unlawful conduct of the
Government of Iran.

The fact that the Respondent in this casc is responsible for depriving us of
direct proof of our allegations, I respectfully submit, entitles the United States
here to rely upon the principle laid down by the Court in the Corfu: Channel case.
There the Court took note of the predicament of a State which has been made
the victim of a breach of international law and which for that reason is unable to
obtain direct proof of its claims. The Court stated as follows:

“Such a State should be allowed a more liberal recourse to inferences of
fact and circumstantial evidence. This indircct evidence is admitted in all
sysiems of law, and its use is recognized by international decisions. It must
be regarded as ol special weight when it is based on a series of facts linked
together and leading logically to a single conclusion.”

That statement appears in I.C.J. Reporis 1949, al page 18. It is our submission,
of course, that the inferences of fact and circumstantial evidence upon which the
Unpited States is entitled to rely here overwhelmingly demonstrate multiple and
flagrant viclatiens of international law by the Government of Tran.

I should note also that many of the facts to which 1 will give special emphasis
during my argument are referred to in our Memorial with appropriate citations
to the source materials. When 1 refer to a fact which could not be included within
our Memorial, T shall be relying upon the supplemental documents' which the
Court has given us permission to submit.

PoLITICAL STRUCTURE IN [RAN

Turning to the lacts, | propose to start with one brief comment on the political
struciure which has existed within the Siate of Iran throughout the relevant
period. As the Court is aware, the Islamic Revolution in Iran began in latc 1978,
The lTormer Shah left the country, and the reins of power thercupon came into
thc hands of the Ayatollah Khomeini. With great rapidity the Avyatollah
established himself as the de facte Chief of State, and he has been, without any
question, the supreme political authority in [ran ever since that time. Through-
out the period with which this case is concerned the Ayatollah Khomeini has
been in direct control of the Iranian Armed Forces; he has rceeived [oreign
envoys, accepted resignations of prime ministers and other officials, delegated
authority to the Revolutionary Council, and in general cxercised ultimate
control over all important governmental decisions. To date the Ayatollah and
his immediate calleagucs have admittedly been operaling as an interim govern-
ment, but under the constitution which was formally adopted in December 1979,
the Ayatollah will continue to be the supreme authority in the political structure
of Tran. Indeed, although Mr. Bani-Sadr has now been elecied President,
Principles 5, 107 and 110 of the Iranian Constitution expressly place the ultimate
power to govern in the hands of the Ayalollah Khomeini, who is identified by

! See pp. 331-462, infra.
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name in the Constitution, and that constilutional arrangement will obviously
continue in force even after the installation of a new legislature in April or May.
It should be emphasized additionally that the Ayatollah’s role is not titular; as
" demonstrated by additional facts which I shall describe in a moment, the
Ayatollah Khomeini cnjoys ultimate power of decision over the entire govern-
mental apparatus and over the so-called militant students who have been
holding the American hostages in captivity for so long. Against that political
background [ should like now to turn to the autumn of 1979, when the story of
this case begins.

Before describing what happened on 4 November 1979, the date of the actual
seizure of the American Embassy, T should like to refer to two significant events
which occurred before and after 4 November. The two dates involved are ]
November 1979, three days before the atiack on the Embassy, and ! January
1980—almost two months after the initial attack. The two dates have something
in common; on each an Iranian mob threatened to attack a foreign embassy, and
on each the Government of Iran took effective action and protected the embassy
in question.

Let me begin with 1 November 1979. Four days previously the Ayatollah
Khomeini had delivered an inflammatory speech saying in effect that all of the
problems of Iran stemmed from America, and, in the next few days, the United
States Embassy in Tehran heard rumours that a mass demonstration in the
vicinity of the Embassy was planned for 1 November. On the morning of 1
November the people in the Embassy took stock of the security situation and
concluded that there were a sufficient number of Iranian police in the area to
deal with the planned demonstration, and, in that conclusion, they were correct.
At one point during the day there were as many as five thousand demonstrators
marching back and forth in front of the Embassy, but the Chief of Police was
present with adequate forces and the Government kept the entire situation under
complete control. We think it is indisputable that on 1 November the Govern-
ment of Iran recognized its duty to provide complete protection for the Embassy
and all those within its walls, and on that day the Government of Tran fulfilied its
duty in 2 completely satisfactory way.

Exactly the same phenomenon occurred two months later, although a
different embassy was involved. On | January 1980 a large mob physically
attacked the Tehran Embassy of the Soviet Union, but, again, the security lorces
of the Iranian Government werc on hand to prevent its seizure. Regrettably,
thosc forces were unable to prevent the defilement of a Sovict flag, but the news
films of the attack of 1 January, as well as the films of a second attack on the
Soviet Embassy on 3 January, graphically portrayed the security forces of the
Government of Tran protecting the Embassy premises. As I shall indicate in a
moment, the cvents of 1 November and 1 and 3 Junuary stand out in dramatic
contrast with the events which began to unfold on 4 November 1979.

THE ATTACK ON THE EMBASSY AND THE IRANIAN GOVERNMENT'S RESPONSIBILITY

At this point in these proceedings the Court is certainly familiar with the story
in general terms. It has been told in the Application which we filed on behalf of
the United States, it was amplified in our Request for Provisional Measures and
in the Oral Argument which we presented to the Court on 10 December, and it
has been laid out in considerable detail in the Memorial which we submitted on
15 January. Nevertheless, T would like to touch briefly on some of the more
important facts which have particular significance in the context of these
proceedings on the merits.

First of all, the evidence makes clear that the Government of Iran, including
the Ayatollah Khomeim, either knew or should have known in advance that the
United States Embassy was going (o be attacked by an orpanized group of
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people who claim to be university students. In the preceding days the Ayatollah
had made a number of speeches calling for anti-American demonstrations, and
the students have since publicly proclaimed that when they attacked the
Embassy they were acting in response to the Ayatollah’s call to “intensify their
altacks against America™.

Moreover, the students have recently revealed that prior to the attack they
consulted with a man named Mosavi Khe'ini, an official of the Iranian
Government’s broadcasting crganization. They wanted to know whether the
proposed attack would be consistent with the policy of the Ayatollah Khomeini
and he confirmed that it would. Morcover, Mr. Kho'ini then contacted Mr.
Golbzadeh—then in charge of Iranian broadcasting and now the Foreign
Minister of Iran—io urge him to support the attack when it occurred, and, as we
know, that support was given. All of these facts are set forth in our Supplemen-
tal Documents Nos. 18 and 111 (pp. 340-342, and 416-419, infra). In addition,
the son of the Ayatollah Khomeinl has stated that before the attack he was in
touch with the attackers, although he has said that he did not know an attack
would actually be made.

On | November, as [ mentioned carlier, the police authorities were fully aware
that in that period there was & very real danger that the current demonstrations
in the Embassy arca might lead to an atiack and the police had demonstrated
through their actions of 1 November that they had the ability to deal with and
thwarl any such attack il they wished 1o do so. The simple fact is that on 4
November, when an attack actually occurred, they evidently made a deliberate
choice not to do their duty.

On 4 November there was @ demonsiration of approximately 3,000 people in
front of the American Embassy. The size of the crowd was not unmanageable; it
was substantially smaller than the crowds of 5,000 and more than the Iranian
securily forces had previously demonstrated their ability to control. But, 4
November they evidently decided to stay out of the way. The relatively small
group which carried out the assault on the American Embassy was hardly a
formidable military force, and, yet, according to eye-witnesses, the Tranian
security personnc! stationcd in the area simply “‘faded” from the scene. Since
that was cxactly the opposite of the conduct which they had displayed during the
much larger demonstration of three days before, it is hard to believe, I submit,
that their mysterious withdrawal resulied from anything other than a deliberate
political decision by their superiors.

This last conclusion is supported by the dramatic events which followed. As
soon as the attack began, responsible officials in the Embassy began to make
repeated calls for help to the Iranian Foreign Ministry and ail such calls were
ignored. Responsible Iranian officials were certainly aware of the need for help.
It happens that the American Chargé d’AfTaires, Mr. Bruce Laingen, was at the
Foreign Ministry at the time of the attack and he madec repeated, urgent and
personal appeals to the Iranian Foreign Minister seeking Government assis-
tance. Although ample security forces were available, absolutely nothing was
done to prevent the attack from poing forward and succeeding.

Moreover, the deliberatencss of the decision to allow, and indecd encourage,
the attack is made clear by yet another significant event. It appears that, as a
result of the repeated American requests for assistance, specific orders were
actually piven to an official security forcc known as “The Revolutionary
Guards”. According to a subscquent official stulement, as reflected in our
Memorial at p. 194, supra, the Revolutionary Guards were actually ordered to
proceed to the Embassy immediately, but, instead of being ordered to terminate
the attack which was then going on or to clear the Embassy grounds of
intruders, they apparently were ordered to protect the attackers. According to
the statement to which I have just referred, the students later thanked the
Revolutionary Guards for their support in taking posscssion of the Embassy.
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All this makes it apparent that when the Embassy was seized and the captives
taken, whether or not the Government of Iran had a role in actually planning the
attack, thc Government was itsell an active participant in the entire venture. The
de facte Chicf of State incited the attack, the police authorities did nothing to
- prevent it, the Foreign Minister did not respond o calls for help, and the
Revolutionary Guards provided protection for the Embassy attackers. As we
will emphasize in later portions of our argument, it is difficult to imagine a
course of conduct which more flagrantly violates uniformly recognized norms of
infernational law,

The complicity of the Iranian Government in the operation has been shown
again and again by that Government’s own subsequent conduct. Starting on the
very day of the attack and continuing in the days and wecks that followed, a
wholc scries of Iranian Government officials—from the Ayatollah Khomeini on
down through the governmental structure—have treated the invading militants
as national heroes. On 4 November the Ayatollah telephoned the students to
approve of their capture of the American diplomats, the Foreign Minister
“endorsed™ that action, the Commander of the Revolutionary Guards pledged
continuing support by his forces, the public prosecutor joined in, and—perhaps
?trangest of all—the judiciary expressly endorsed these plain violations of the
aw,

Now in connection with these official endorsements of the actions taken by the
militant students, 1 suppose that it might cenceivably be suggested that the
Government of [ran felt powerless to prevent such violations of law and
therefore should not be criticized too harshly for participating in and condoning
this course of conduct. As a matter of law, of course, no such defence could be
accepled, and it is also refluted by the facts. Indeed, refutlation is to be found in
an event which took place just two days after the seizure of thc American
Embassy. On 6 November an Iranian mob seized the Consulate of Iraq in
retaliation for an Iraqi seizure of an Iranian Consulate, but, within a matter of
hours, the Ayatollah Khomeini had issued an order directing that the Iragi
Consulate be surrendered by the mob and they obeyed by five o’clock in the
afterncon. Theke facts, which re-emphasize the practical control exercised
throughout this period by the Ayatcllah Khomeini, are set forth at pages 77
and 78, supra. From 4 November down to the present day the Ayatolluh has
simply not chosen to exercise his power to free the hostages and clear the
Embassy.

THE UNITED STATES REACTIONS TO THE SEIZURE

Protests by the United States began to be heard by the Government of Iran
from the moment of the inception of the attack. As 1 have mentioned earlier, the
beginning of the attack prompted immediate calls for help from the senior
United States official in Tehran, Mr. Laingen, who vigorously protested the
Government’s failure to prevent the attack and demanded that the Government
of Iran fulfil its duty to protect the Embassy and its personnel.

Moreover, as soon as it became apparent that the seizure of the Embassy and
the American diplomats was more than temporary, the President of the United
States summoned a former United States Attorney-General, Mr. Ramsey Clark,
to Washington and commissioned him a special emissary to travel to Iran and
seck the release of the hostages. Mr. Clark’s principal responsibility was to
negoliate with the authorities in Tehran and he set off for Iran on 7 November,
stopping in Istanbul to change planes.

That was as far as he got. By the time Mr. Clark reached Istanbul the
Government of Iran, through the Ayatollah Khomeini and others, had stated
very clearly that the hostages would not be rcleased until the United States had
fulfilled certain political demands, including particularly the extradition of the
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former Shah, who was then undergoing treatment for cancer in a New York
hospital. On 7 November, when Mr. Clark had reached Istanbul, the Ayatollah
Khomeini proclaimed that discussions between the United States and Iran
could not even begin until the Shah had been turned over to the Iranian
authorities. Demonstraling his power in the official hierarchy in Iran, the
Avyatollah forbade any official of the Government of Iran or of the Revelutionary
Council to meet with Mr. Clark or any other United States envoy. I need hardly
remind the Court that under the United Nations Charter, all States, including
Iran, have an obligation 1o seek to resolve dispules by peaceful means, including
of course negotiation, and yet on 7 November, as reflected at page 78, supra, the
Avyatollah decreed that there could be absolutcly no negotiations with any
American envoy until after the Shah had been extradited. Tran had in effect
2,9 .0declared its intention to pursue its goal by coercion, the seizurc of hostages,
instead of by negotiation. According to a statement issued on 20 November by the
Avyatollah's son, there were other clements within the Government of Iran who
favoured- discussions with President Carter’s special envoy, but that view was
flatly rejected by the Ayalollah and he, after all, was and is the ullimate authority
in Iran.

This is not to say that there were ne conversations between Mr. Clark and the
authorities in Tehran. As a matter of fact, while Mr. Clark was in Tstanbul he had
a series of tclephone conversations with senior members of the Iranian govern-
mental structure, including the Avatollah Beheshti, who was then Secretary of the
Revolutionary Council; Mr. Gotbzadeh, then Minister for National Guidance;
and Mr. Bani-Sadr, the Supervisor of the Ministry of Foreign Affairs at that time.
During these conversations Mr. Clark made it very clear that the United States
regarded the scizure of the hostages and the Embassy as totally illegal and
unjustifiable. Although Mr. Clark never had an opportunity to carry out the
essential function that he was supposed to perform, namely to open negotiations
with the Government of Iran, nevertheless he managed 1o lodge unequivocal
protests which madc clear—il indeed any clarification was needed—that an
enormously important dispute had arisen beiween the two States.

Such protests were repeatedly voiced as the United States pursued its efforts to
resolve the dispute. On 9 November, just five days after the hostages had been
seized, Ambassador Donald McHenry, the United States Permanent Representa-
tive to the United Nations, presented to the United Nations Security Council the
letter which is setout at page 46, supra. In that letter the United States asserted
that the action taken by the Government of Iran against our Embassy and
diplomatic personnel struck at the “fundamental norms by which States maintain
communication, and violate the very basis for the maintenance of intcrnational
peace and security and of comity between States”. The United States requested
the Security Council to consider what might be done to secure the release of the
hostages, and over the next several weeks the Security Council and the General
Assembly responded with a series of statements and resolutions calling upon Iran
to release the hostages without delay. These statements are set forth in our
Memorial at pages 221-222, 225-226 and 139-140, supra. I will have more to say
about the actions of the United Nations al a later point, but 1 should simply note
here in passing that from an early point in the crisis the conduct of the
Government of Iran was vigorously protested both by the United States and by
the United Nalions.

During the time it was making these public protests with respect to Tran’s
illegal conduct, the United States was also employing diplomatic channels for
the same purpose. During the first few days following the Embassy take-over,
the United States asked other sovernments which maintained embassies in
Tehran to make démarches on the Tranian Foreign Ministry calling upon Iran to
release the American hostages. Indeed, other countries have pursued that goal so
vigorously that on 30 November, as indicated in our Memorial at page 220,
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supra, the Ayatollah Khomeini confessed that “probably not a day passes”
without such messages from third countries being received by the Iranian
Foreign Ministry.

IrRaN's UsE oF THE HOSTAGES FOR PoLiTicaL COERCION

Thus far in my argument 1 have emphasized four basic facts: first, that the
Government of Iran very clearly was aware that it had an obligation to protect
the American Embassy and its diplomatic personnel from the mob; second, that
it had the capability of doing so; third, that the Government of Iran made an
apparently deliberate political decision that the Embassy and its personnel
should be seized and implemented that decision not only by failing to provide
protective security forces but by sending in the Revolutionary Guards to ensurc
that the invaders would succeed in their mission; and fourthly, that the United
States rcacted promptly, peacefully, and constructively to those events. At this
point, then, I would like to turn to another aspect that T have touched upon but
not yet emphasized—namely, that the Government of Iran, once it had
accomplished the capture of the American hostages, decided to use those
hostages as a political instrument for coercing the United States into taking
specific political actions desired by the Iranian authorities,

As the Court is aware, various different kinds of political action have been
demanded by the Tranians during the crisis but at the beginning of the dispute
the single most basic demand was that the United States send the former Shah
back to Iran for prosecution. As early as 7 November the Ayatollah and the
students began to demand the extradition of the Shah and the same demand was
echoed at every level of the Iranian Government. On 7 November for example,
in discussing the question whether Mr. Clark would be received by the Tranian
Government, the Ayatollah Khomeini declared that the return of the Shah was a
precondition not only for release of the hostages but for the mere opening of
discussions with the United States. As stated two days later on the Tehran radio,
the Ayatollah was absolutely firm in the position that until the deposed Shah
had been extradited, therc could be no negotiations with the American cnvoys,
The declaration to that effect is sct forth at pages 79-80, supra.

The efforts of the Iranian Government lo coerce the Government of the
United States reached an initial crescendo on 17 November: at that time the
Ayatollah Khomeini had decided that certain female and black hostages then
held captive in the American Embassy should be released, and on 17 November
the Avatollah issued an official decree to that effect which was broadcast over
the Tehran radio, as indicated at pages 199-200, supra, of our Memorial. In the
decree it was stated explicitly that once the specified hostages had been released
the remaining American hostages would be held under arrest until the American
Government had returned the Shah to Iran for trial and had returned all of the
wealth that he had allegedly plundered.

I submit that the Iranian Decree of 17 November, as sct forth at pages
199-200, supra, of our Memorial, is a unique document in the history of modern
international relations, and quite appalling in its implications. In that official
proncuncement the Government of Iran not only confirmed its role in bringing
about and cndorsing the seizure of the Embassy and the hostages; it also
confirmed that the Iranian Government itself was holding diplomatic personnel
captive in an attempt to bring about desired political action. As I shall
subsequently explain when | address the merits of our claims, it is the position of
the United States that the conduct of the Iranian Government as exemplified in
the decree of 17 November in a very real sense counstituted compound or
multiplied viclations of international law: the Government of Iran violated the
law when it failed to protect the Embassy and the American diplomalic -
personnel; it compounded that violation when it supported and endorsed the
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capture and it compounded the violation again when it began to use the hostages
as an instrument of coercion or blackmail. As | stand hcre today, this brutal
strategy, a ncgation of the rule of law, has not atfained its stated objeclive; on
the other hand, for international peace it has raised grave risks which have been
avoided, if I may say so, only because of the self-control of the United States
Government and the American public.

THE UNITED STATES RESTRAINT

Incidentally, if I may be permitted a personal aside, I happen to reside only a
few blocks from the ITranian Embassy in Washington und 1 pass the Iranian
Embassy almost every day on my way to and from the State Department.
Almost cvery day over the past four-and-a-half months T have been struck ancw
by the irony of the fact that whilc our Embassy and our diplomats in Tran have
been in a state of captivity, the Embassy of the Islamic Republic of Tran in
Washington has been fully protected by the United States and has been going
about its business in a perfectly peaceful fushion without the slightest molesta-
tion of any kind.

For four-and-a-half months our Embassy has been physically held captive
and has been totally unable to function as an Embassy; and the Iranian Embassy
in Washington has been functioning without interruption throughout.

For four-and-a-half months—more than one-third of the year—the American
hostages have been imprisoned and for at leasi part of this time, bound hand and
foot and intimidated and threatened and harassed in inhumane conditions, while
the Iranian diplomats still in Washington have been left free to come and go as
they please, to carry out their diplomatic duties and fo enjoy the ordimnary
peacctul pleasures of life.

For the past four-and-a-half months the premises and records and documents
and archives of the American Embassy in Tehran have been ransacked, used at
will by the militants in Tehran and discussed in the public press by high Tranian
officials, while the Tranian premises and archives in Washington have been
preserved inviolate.

I submit that the restraint thus demonstrated by the United States should not
be regarded as a sign of weakness. It should be regarded as a sign of strength, a
demonstration of the ability of the United States Government and the American
people to overcome and control the very strong and understandable temptation
to strike back at Iran. In the decision to exercise such restraint the United States
commitment to the rule of law has played a great part, and we are gratified by
the fact that our commitment has been supported by almost universal approba-
tion of our restraint, and by a correspondingly universal condemnation of the
conduct of the Government of Iran, especially as reflected in the proceedings of
the United Nations.

Nevertheless, we feel very strongly indeed that if such condemmation is to
operate as a deterrent to repetition of the franian conduct, cither in Iran or
clsewhere, there is onc more element that must be added—mamely, a final
judgment of this Court on the merits of the claims of the United States. It is
because we believe that a clear and emphatic judgment is bound to be a deterrent
to futurc and similar violations of international law that we have been moving
forward as vigorously as we can in pursuit of a final decision.

THE [RANIAN GOVERNMENT'S CONTROL

At this point I should like to pause to comment on a relatively recent
development which some may regard as undercutting our claim that the
Government of Iran itself continues to be a whole-hearted participant in the
violations of intcrnational law that have occurred in this ¢ase. In very recent
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weeks, according to press accounts, there has developed a certain tension
between some elements of the Tranian Government and the so-called militants
occupying the Embassy compound. The newly elected President, Mr. Bani-
Sadr, and some of his colleagues have crilicized the students for their recent
independence of action, asserting that the students are improperly attempting
to act as “a government within a government”. I respecifully submit, how-
ever, that this recent tension should not be permitted 1o obscure the
fundamentally important fact that [rom 4 November down to the present time,
the students have repeatedly emphasized their subservience to the orders of
the Avatollah Khomeini, Again and again they have stated to the world that
they would obey any instructions received from the Imam, who continues to be
the supreme authority in Iran and to whom even the clected President is
answerable under the constitution. On 17 November, as | noted earlier, the
Ayatollah directed the students to release certain specified hostages and the
students obeyed. On 28 December the students were asked whether an order
from the Ayatollah to release the rest of the hostages would be obeyed and
they replied uncquivocally in the affirmative. In very recent days there may
have ansen reason to doubt that the students will obey orders from Mr. Bani-
Sadr, but as recently as 10 March the students reiterated their willingness to
bow to the authority of the Ayatollah Khomeini. Such recent reaffirmations
are reflected in several of the supplemental decuments which we will be
submitting to the Court®.

The power to control the fate of the hostages therefore lies in the Ayatollah’s
hands and he has decided against their release for the time being. Instead he has
publicly announced that the question of the hostages is for the National
Assembly to decide 2. That body will not even take office until late April at the
earliest, and it may not begin functioning until the month of May *. In the
interim the Ayatollah supports the continued detention of the hostages. It is thus
entirely clear that the internationally wrongful acts for which the United States
seeks judicial redress have been and are under the continuous contreol of the
leader of the Government of Tran which must take full responsibility for the
conduct of which we complain here.

THE UNITED STATES EFFORTS N THE UNITED NATIONS

As I mentioned earlier all of the United States reactions to the conduct of the
Government of Iran have been peaceful actions taken within the law, and 1
would like at this point to describe for the Court the additional actions which the
United Statcs has taken in seeking to bring about a solution to its on-poing
dispute with Iran over the hostages and the Embassy. Those efforts started, as 1
mentioned previously, with the immediate despatch of Mr. Ramsey Clark on a
mission to negotiate with the Government of Iran, but afier an extended stay in
Istanbul seeking to open negotiations Mr. Clark returned to the United States
totally rebuffed.

The next step was to take the matter up with the United Nations. On 9
November 1979, as I mentioned earlier, Ambassador McHenry urgently re-
quested on behalf of the United States that the Sccurity Council undertake

! For these and other indications of Ayatollah Khomeini's cantrol over the hostages
situation, see Supplemenial Documents 13, 21, 34, 58, 62, 65, 66, 72, 101, 102, 115, 117,
133, 134, 135 and 140 (pp. 336-439, infra).

2 Supplemental Documents 100, 102, 134, 135 and 141 (pp. 404-445, infra).

3 Supplemental Documents 107 and [52 (pp. 414-415 and 451-452, infre).
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immediate deliberations as to what might be done and the same day the
President of the Sccurity Council expressed “profound concern over the
prolenged detention of American diplomalic personnel in Iran”. 1 might note
incidentally that it now seems odd that a statement issued on 9 November, just
five days after the attack on the Embassy, should have referred to the prolonged
detention of the hostages. Little did we know that that detention would still be
continuing almost five months later.

At any rate, in his statement of 9 November the President of the Security
Council called attention to the violations of inlernational law involved. As
indicated in our Memorial at page 221, supra, he urged “that the principle of the
inviolability of diplomalic personnel and establishments be respected in all cases
in accordance with internationally accepted norms™ and on the samc day the
President of the United Nations General Assembly appealed to the Ayatollah
Khomeini for the release of the hostages—as demonstrated in our Memorial at
page 221, supra.

Ironically, it was shortly after these United Nations declarations that the
authorities in Iran began to threaten criminal trials of the hostages. The
Ayatollah Khomeini made a series of such threats himself, and as indicated at
pages 57-59, supre, the United Staies Government responded with a series of
statements charging that any such trials would be clear violations of interna-
tional law. The same protest was also asscried by the Secretary-General of the
United Nations on 20 November.

It was on 25 November with caplivity and threats of trial continuing that the
Secretary-General exercised his extraordinary authority under Article 99 of the
United Nations Charter Lo convene the Securily Council in an urgent cffort to
resolve the crisis which the Secretary-General characterized as a sericus threat
1o the international peace and security. He made a full statement to the Security
Council on 27 November stating in part that over the preceding three weeks he
had heen continuously involved in efforts to find a means of resolving the
problem. At the same time he announced that the then Foreign Minister of Tran,
Mr. Bani-Sadr, had requested that the meeting of the Securily Council be
adjourned until 1 December in order to allow him o participate personally. The
Council pranted that request. In fact, when the Security Council reconvened on
1 December the Iranian Government had changed its mind and boycotted the
mecting.

The mitial result of the Security Council deliberations, as the Court is aware,
was Security Council resolution No. 457, which is reprinted in our Memorial at
pages 225-226, supra. In that resolution the Security Council reaffirmed the
solemn obligation of all States parties to beth the Vienna Convention on
Diplomatic Relations and the Vienna Convention on Consular Relations to
respect the inviolability of diplomatic personnel and premises and it also called
upon Iran to immediately release the hostages.

In this connection I should point out one significant aspect of the language of
resolution No. 457, As | mentioned earlier in my argument, the evidence clearly
established that the Government of Iran was a direct and active and continuing
participant in the capture and continuing delention of the hostages, and those
facts seem to have been clearly recognized by the Security Council. The
resolution of 4 December urgently called upon the Government of Tran—not the
studcnts but the Government itself—to releasc immediately the personnel of the
Embassy of the United States. In another portion of the reseclution the Council
called vpon the iwo Governments “to take steps to resolve peacefully the
remaining issucs between them”, but in the carlicr paragraph relating directly to
the hostlages, there was no call ““to take steps” to achieve the hostages’ release.
On the contrary, there was simply a direct command to the Government of Iran
to release, thus recognizing the lact that in substance, if not in form, the hostages
were and are in the custody of the Iranian Government.
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Tue UnrreD STATES EFFORTS 1% THIS COURT

. Throughout this period, in the months of November and December 1979, the
United States Government continued its efforts to achieve a resolution of the
dispute through peaceful means, and for present purposes the most important of
those efforts was our institution of the present proceeding before this Court.
When we filed our Application on 29 November we had in mind two different
kinds of commitments previously made by the Government of Iran. First, in
each of four different treatics, as cited in our Application, Iran had formally
acquicseed in and bound itself to the proposition that a dispute of the kind
prescnted here s within the jurisdiction of this Court. Frankly we did not see
how Iran could make any plausible argument that this dispute is not within the
jurisdiction of this Court, and in fact Iran has not done so. S8econdly, at the time
we filed our Application we had in mind that as a member of the United
Nations, Iran has formally undertaken, pursuant to Article 94, paragraph 1, of
the Charter of the United Nations, to comply with the decision of this Court in
any case to which Iran might be a party. Accordingly it was the hope and
expectation of the United States that the Government of Iran, in compliance
with its formal commitments and obligations, would obey any and all Orders
and Judgments which might be entered by this Court in the course of the present
litigation.

These considerations prompted the United States, when it filed its Application
on 29 November, to file simultaneously a request lor an indication of provisional
measures. As the Court is fully aware, we respectfully requested the earliest
possible hearing on that request and the Court acknowledged the gravity of the
matter by allowing both parties full argument on 10 December.

The Court will recall that on the day before the hearing the Minister for
Foreign Affairs of Iran mude 2 formal submission to the Court in the form of a
letter transmitied by telex. Although we will have more to say about the letter of

. 9 December at a later point, I should like 1o note now two significant aspects of
that letter. My first point appears in the first paragraph of the letter, and indeed
in the first sentence of that paragraph, which I should like to quotc:

“First of all, the Government of the Islamic Republic of Iran wishes to
express its respect for the International Court of Justice, and for its
distinguishcd Members, for what they have achicved in the quest of just and
equilable solutions to legal conflicts between States.”

Apain, that seemed to us to be a good sign in terms of the likelihood that Iran
would obey any Orders entered by the Court.

The second significant featurc of the Iranian letter of 9 December, I submit,
was the total absence ol any legal or factual argumentation to the effect that the
Iranian seizure of the hostages and the Embassy was lawful. Although the
United States Application and request for provisional measures had made clear
that we were accusing the Government of Iran of flagrant and plain violations of
Iran’s international legal obligations under the four cited treaties, the Iranian
letter of 9 December made absclutely ne response to those charges. The Court
will recall that the letter simply took the position that the Court should not take
cognizance of the case on the theory that the seizure of the hostages was only “a
marginal and secondary aspect” of a larger problem. The net result of that
Iranian position on 9 December, 1 respectfully submit, was and is that the
Government of Irun has virtually conceded the total illegality of the course ol
conduct upon which it embarked on 4 November 1979.

At this point, incidentally, T should take note of the fact that a second message
was conveyed by Iran to the Court jusi two days ago. I will not discuss that-
message separately however becausc it really is simply a reiteration of the
message of & December. Two or three sentences of the earlier message have been
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omitted and the position of another sentence has been changed, but the
substance of the two is absolutely identical. Thus in substance, if not in form, all
that Iran has chosen to say to the Court about the case is set forth in the message
of 9 December—and wc read that letter as a concession of illegality.

Furthermere, and more importantly, there is other documentary evidence that
confirms such a concession. The fact is that in the four-and-a-half months since
the attack on the Embassy, both the ncw President of Iran, Mr. Bani-Sadr, and
the Iranian Foreign Minister, Mr. Gotbzadch, have expressly acknowledged
that the seizure of the Embassy and the hostages was carried out in violation of
the Vienna Convention on Diplomatic Relations, and another government
official has expressly acknowledged the responsibility of the Iranian Government
for all that has transpired. These significant facts arc set forth in Supplemental
Documents Nos. 18, 115, and 139 (pp. 340-342, 420-421 and 436, mfm) as well
as in our Memorial at page 135, supra.

The Court adjourned from 16.40 to 16.50 p.m.
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QUESTIONS DE MM. GROS ET TARAZI

M. GROS: 1. A) Le mémoire cite trois engapements pris par le Gouvernement
de 'Iran a ’égard du Gouvernement des Etats-Unis au sujet de la protection de
Iambassade. Pourriez-vous communiquer ces engagements 4 la Cour ou les
commentaires envoyés par 'ambassade des Etats-Unis 4 Téhéran au départe-
ment d’Etat 4 Pépoque? La référence 4 cecs cngagements se trouve dans le
mémaoire, ci-dessus pages 126-127, nole 5, et pages 118-119.

B) Entre le 14 février ¢t le 4 novembre 1979, dans les echanges diplomatiques
qui ont eu lieu entre les Gouvernements des Etats-Unis et dc I'Iran soit 4
Washington, soit 4 Téhéran, le Gouvernement iranien avail-il déja souleve des
critiques contre I'action de P'ambassade des Etats-Unis et des consulats des
Etats-Unis en Iran comme il 'a fait ensuite en invoquant Uhypothése d’«espion-
nage» ou méme d’«actions illégales» contre le Gouvernement de la République
islamique? Les autorités iraniennes ont-clles, a cette méme époque, jamais
indique qu’elles avaient Iintention de déclarer certains &léments du personnel
diplomatique ou consulaire des Etats-Unis en Tran comme persona non grata ou
comme «non acceptable»?

2. Quelles sont les réponses du Gouvernement des Etats-Unis sux arguments
publiquement présentes par les autorités iraniennes selon lesquels:

L’ambassade aurait été un «centre d’esptonnage»;

Les Etats-Unis auraient été impliqués dans des opérations de «sabotage au
Kurdistan et au Khuzestan» et avaient «des plans d'intervention en Iran»? Les
citations sont reproduites au mémoire des Etals-Unis soit & la page 132, notes 43
et 44, soit aux pages 211-212 ci-dessus.

3. M. I'agent du Gouvernement des Etats-Unis peut-il indiquer les bases
juridiques qui fondent le rejet par le Gouvernement des Etats-Unis de la thése
juridique présentée par le¢ Gouvernement iranien (communication du 9 décembre
1979, répetée dans le télégramme du 17 mars 1980 auquel M. PPagent vient dc
faire allusion), sclon laquelle le différend centre les deux Etats porterait fonda-
mentalement, selon le Gouvernement iranien, sur Iattitude du Gouvernement
des Etats- Ums a légard de I'Tran antérieurement au 4 novembre 1979, et
sculement & titre subsidiaire sur les événements du 4 novembre et leurs suiles?
Un Eiat saisissant la Cour peut-il définir unilatéralement le différend qui
Poppose 4 un autre Etat, alors que ce dernier définit autrement le différend dans
des communications officielles?

M. TARAZI: La seulc guestion que je voudrais adresser & M. 'agent des
Etats-Unis est la suivanie: les antorites américaines compétentes et responsables
étaient-elles au courant du fait que Poctroi a ’ancien chah d’Tran de 'autorisa-
tion de séjourncr aux Etats-Unis pourrait éventuellement conduire 4 'occupa-
tion de "'ambassade américaine 4 Téhéran et A la prise des otapes?

The PRESIDENT: 1t is of course open to the represcntatives of the United
.States Government to reply to these questions at the point of the prescniation of
their case which they find most convenient (see pp. 303-304, 309-310, infra).
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AGENT FOR THE GOVERNMENT OF TLIE UNITED STATES OF AMERICA

Mr, QOWEN: Mr. President. May 1 say at the outset that I will be answering
the first of the Court’s questions very shortly in my argument and the rest of the
questions will be answered during our presentation tomorrow, with the Court’s
permission.

Before the recess 1 had been pursuing a chronology of the proceedings in this
case and T had reached 15 December when the Court announced its unanimous
decision to erder provisional measures calling upon Iran to cnsure the immedi-
ate release of the hostages and the immediate restoration of the premises of the
Embassy to United States control. T think it is fair to say that the world generally
regarded thai pronouncement by the Court as a major step towards the solution
of the crisis, and hoped that that would turn out to be so. 1t is tragic that it has
not as yet.

The Government of Iran has remained not only unmoved by the Court’s
action but, if I may say so, defiant. As reflected in an annex at page 226, supra, of
our Mcmorial, on 16 December—just seven days after he had expressed
profound respect for the Court—the Foreign Mimster of Iran referred to the
Court’s provisional measures as a “prefabricated verdict’” which was “clear . ..
in advance”, and instructed the Iranian Embassy here in The Hague officially to
reject the decision. That reaction, | submit, simply re-emphasizes the responsi-
bility of the Government of Iran for the seizure and continuing captivity of
the hostages.

THE SecuriTY CoUNCIL’S RESOLUTION

The United States, disappointed by iran’s decision to continue in this illegal
course of conduct, thereafter rcturncd to the United Nations Security Council
and sought further action from the Council. On 31 December 1979 the Security
Council adopted resolution 461, which is set forth in our Memorial at pages 139
and 140, supra. In that resolution the Sceurity Council again recognized that the
hostages were being held in Iran in violation of international law and that the
situation resulling from the conduct of Iran could have grave consequences for
international peace and sccurity. The resolution also took inte account the
Order of this Court of 15 December and re-emphasized the responsibility of
States to refrain, in their international relations, from the threat or use of lorce.
The resolution then urgently called, once again, on the Government of Iran to
release the hostages immediately and announced the decision of the Security
Council, in the event of non-compliznce by Iran, to adopt cifective measures
under Articles 3% and 41 of the Charter of the United Nations, Although the
Sccurily Council has since been prevented from carrying out its decision to
adopt effective measures against the Government of Eran, the fact remains that
the members of the Security Council were unanimous in expressing the view that
the conduct of which we complain here constitutes a plain violaticn of
international law and that the hostages should be released immediately.

Tue Unrred NaTions ComMMission OF INnguiRy

My discussion has now reached the point in January when the United States
filed its Memorial. Since two months have now elapsed since that filing, and
since that two-month period has encompassed some events in which the Court
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has & proper interest, I intend to turn to this new subject now. Regrettably, since
the hostages remain in captivity, the fundamental preblem of which we
complain here has not been altered in any of its legal essentials, but there have
been a number of developments which are worthy of comment and which are
reflected in the supplemental documents which we are submitting to the Court,
In summarizing these events I shall not attempt to trace through every twist and
turn of Iranian politics. As the Court is aware from the public press, over the
past two months there has been literally an outpouring of varied and confusing
and inconsistent political statements from many diffcrent figures on the Tranian
political scene, and I must content myself here with a summary of only the mosl
significant events based on the supplemental documents.

One major political development occurred in late January when Mr. Bani-
Sadr was elected President of the Islamic Republic. I think it fair to say that the
world generally regarded the installation of the new President as a hopeful event
which might well lead te a new element of stability on the Tranian political scene,
thus perhaps improving the chance that the Iranian Government would begin to
behave responsibly with respect to the hostages.

Then in February the Secretary-General of the United Nations decided,
building on his January discussions in Tehran, to form a commission to visit
Iran as an aid towards the solution of the hostage crisis. The commission was
officially established by the Secretary-General on 20 February {(Supplemental
Document 156, p. 455, infra); in the last several weeks, as the Court is aware, the
commission has visited Iran and conducted a series of interviews, and on 1?
March it left Tran with its task unfinished because the Ayatoliah Khomeini had,
in effeet, refused to create the conditions necessary for the complction of the
commission’s work (Supplemental Documents 149, 151, 161 and 162, see pp.
450, 451, and 457-461, infra).

Mr. President, you have asked us (see p. 254, supra) to respond to a question as
to whether the commission of enquiry in any way affects the jurisdiction of the
Court with respect to these proceedings and I should like to give a detailed answer
to that question at this point. In our view, the answer to the question is very
clearly—no. To demonstrate that that is so, I should refer at once to the official
announcement of the establishment of the commission on 20 February (Supple-
mental Document 138, p. 455, infra). The announcement of the Secretary-General
is short, and I should like to read it in its entirety. This is what he said;

“I wish to announce the establishment of a commission of enquiry to
undertake a fact-finding mission to Iran to hear Iran’s grievances and to
allow an early solution of the crisis between Iran and the United States. Iran
desires to have the commission speak fo each of the hostages.”

The Secretary-General’s statement then listed the names of the five members of
the commission and then he continued as follows:

“The members from Algeria and Venezuela will serve as the Co-
Chairman of the commission. The commission, which will leave for Tehran
from Geneva over the weekend, will complete its work as soon as possible
and submit its report to the Secretary-General.”

It should be noted that, as stated by the Secretary-General, .the commission’s
responsibilities were very limited, both in terms of function and in terms of
subject-matter. As to function, the commission of inquiry was to serve as‘a fact-
finding bedy, which obvicusly makes clear that it was not to reach legal
Jjudgments or otherwise engage in the function of adjudication as such. In
addition, so far as the process of finding facts is concerned, the subject-matter is
confined to what the Secretary-General described as “Iran’s gricvances™. The
Secrctary-General also expressed the hope that the process of allowing Iran to
express 1ls grievances—and having the commission find the facts with respect
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thereto—would promote an carly solution to the crisis between the two
Governments, but neither the Secretary-General nor the two Governments gave
the commission any responsibility whatever with respect to the adjudication of the
claims of the United States. That function remains entirely, and we think very
clearly, within the jurisdiction of this Court. The conclusions which I have just
expressed are fully corroborated, I submit, by the statements made by officials of
both of the Governments involved. On the United States side, on 20 February
following the establishment of the commission, the White House declared that
both the United States and Iran “have concurred in the establishment of the
commission as proposed by the Secretary-General”. The statement (Supplemental
Document 157, pp. 4535-456, infra) took specific note of the Secretary-General’s
statement that the commission *“*will undertake a fact-finding mission”. While the
statement included language to the effect that the commission would hear
grievances of “both sides”, its reference in that regard was in the context of the
stated hope that the commission would help bring about the early release of the
hostages for whose welfare the American people have been concerned for so many
months. The White House statcment flatly asserted the position of the United
States that the commission “will not be a tribunal®.

Subscquent statements by United Stales officials are consistent on this point.
In a press briefing on 23 February {Supplemental Document 158, p. 456, infra)
the State Department spokesman reiterated the understanding that the purposes
of the commussion were to hear [ran’s grievances and to bring about an early end
to the crisis. He emphasized that “the official mandate is as stated in the
Secretary-General’s own release on this subject”™. That position was re-empha-
sized by the spokesman on 26 February when he said: “The Sccretary-General
has outlined the objectives of the commission that he put together and sent to
Iran. He has projected what it is; we agree with that” (Supplemental Document
159, p. 456, infra).

In response 1o questions at a press conference on the same day, the Secretary
of State of the United States repeated this understanding of the commission’s
objective and also added the following:

“Let mc say that the understanding of the United Nations and ourselves
has been clearly set Torth by the Secretary-General. He was asked what the
mandate was after a question had been raised as to the nature of the
mandate, and he confirmed that it was as he had originally stated it.

1 think the terms of reference and the understanding with respect to those
terms of reference was clear, remains clear, and I think they have been
correctly reflected by what the Secretary-General has said.” (Supplemental
Document 160, p. 457, infra.)

The Iranian Government has also made relevant statements on this subject and
those statements ¢learly indicate the understanding on the part of Iran that the
commission has no function with respect to the claims which are presently
pending before this Court. In announcing the establishment of the commission,
President Bani-Sadr stated the Iranian view that the commission was to engage in
“an inquiry and investigation into past American intervention in the internal
affairs of Iran through the régime of the former Shah, and investigation of their
treachery, crimes and corruption™ (Supplemental Document 90, p. 398, infra).
Similarly, in a message issued on 23 February the Ayatollah Khomeini referred to
the commission as a body which is “investigating and studying past US
intcrventions in fran’s internal affairs through the bloodletting Shah régime”
(Supplemental Document 100, p. 405, infra). And in an interview on 25 February
President Bani-Sadr stated to German correspondents that “it is the task of the
committee to investigate the crimes of the Shah and his dependence on the United
States and to make the results known to the world public. The committee has no
other mission™ (Supplemental Document 106, pp. 413-414, infra).
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It is evident, 1 submit, that neither the Secretary-General nor gither of the two
Governments involved has ever viewed the commission as having any responsi-
bility for the adjudication of the United States claims which are now before this
Court. Even if the commission had met with [ull success in its mission to lran,
the United States would still be presenting its claims hete today. It is thus very
clear, we submit, that the jurisdiction of the Court has been and remains
unaffected by the activities of the United Nations commission.

Perhaps the best way for me to conclude my discussion of the commission is to
quote from Judge Lachs’ opinion in the Aegean Sea Continental Shelf case. In
discussing the relationship between the functions of the Court and other
methods of peaceful seitlement of disputes, Judge Lachs used language which to
my mind precisely fits the crisis in the United States-Iranian relations since 4
November and 1 would like to quote:

“The frequently unorthodox nature of the problems facing States today
requires as many tools to be used and as many avenucs to be opened as
possible in order to resclve the intricate and lrequently multi-dimensional
issues involved. Tt is sometimes desirable to apply several methods at the
same time or successively. Thus no incompatibility should be seen between
the various instruments and fora to which States may rcsort, for all are
mutually complementary. Notwithstanding the interdependence of issues,
some may be isolated, given priority and their solution sought in a separate
forum. In this way it may be possible to prevent the aggravation of a
dispute, its degeneration into a conflict. Within this context, the role of the
Court as an institution secving the peaceful resolution of disputes should,
despite appearances, be of growing importance.”

The United States Government consented to the establishment of the United
Nations commission in the hope that by providing Iran with an cpportunity to
air its grievances, the climate would be that much more favourable for the
release of the hostages and the eventual resolution of other issues now pending
between the two States. Unfortunately the commission’s efforts have not yet
borne fruit. But, and I think this is the critical point made by Judge Lachs in the
passage | have quoted, the Sccretary-General’s attempt to allow Iran to air its
grievances by establishing the commission was not and is not in any way
mcompatible with the simultaneous pursuit of our case before this Court or with
the Court’s full and prompt consideration of our case on the merits.

SUMMARY OF SUBSTANTIVE LEGAL PRINCIPLES

That concludes my discussion of the factual background underlying the claims
of the Uniled Siates, and I should like now to turn for just a moment to a
preliminary review of the legal issues. In a moment, with the Court’s permission,
I shall take my seat so that Mr. Schwebel can procccd with the argument with
respect to the Court’s jurisdiction under the treaties upon which we rely, but
before Mr. Schwebel addresses those issues, perhaps it would be useful if I
summarize very briefly the substantive principles of law which underlic our
claims.

As the Court will recall from the hearing which took place on 10 December,
the United States relies in this case upon four treaties, the first and most
significant of which is the 1961 Vienna Convention on Diplomatic Relations. As
we pointed out to the Court at that time, the purpose of that Convention, to
which both the United States and Iran have long been pariies, was to codily a sel
of principles which have been firmly established in customary international law
for centurics. The essential principle involved is that diplomatic agents and their
staff and the embassy premises in which they serve, enjoy an immunity and
inviolability which must be respected in all events and that in no circumstances
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may the receiving Statc arrest or incarcerale such persons or enter or seize such
premises. One of the cssential provisions of the Vienna Convention, Article 22,
reads as [ollows:

“1. The premises of the Mission shall be invioluble. The apents of the
receiving Statc may not enter them, except with the consent of the head of
the Mission,

2. The receiving State is under a special duty to take all appropriate steps
to protect the premises of the Mission against any intrusion or damage and
to prevent any disturbance of the peace of the Mission or impairment of its
dignity. .

3. The premises of the Mission, their furnishings and other property
thereon and the means ol transport of the Mission shall be immune from
search, requisition, attachment or execution.”

As I shall explain later in our preseniation, the [ranian course of conduct that
commenced on 4 November has included flagrant and very serious multiple
viglations of every one of thesc three paragraphs of Article 22.

Turning from the physical premises to the more important question of the
immunity of the people within such diplomatic premises, Article 29 of the same
Vienna Convention provides that cvery diplomatic agent “*shall be inviolable”
and *““free from any form of arrest and detention™. Moreover Article 31 requires
that cvery such agent enjoy complete “Iimmunity from the criminal jurisdiction
of the receiving State”. Fhere is absolutely no doubt but that the Government of
Iran had a duty to prevent any scizure or detention of any of the United States
diplomatic agents und stafl in Tehran. Under Article % of the Vienna Convention
Iran could in effect have expelled any of the American diplomats whom Tran
considered objectionable, but the Government of Iran was totally without any
legal right to seize, or to allow the scizure of, any of the American diplomatic
personnel involved in this controversy.

The basic rights that 1 have just been describing find relevant elaboration in a
number of other treaty provisions to which we will be referring at a later point in
our, presentation. For present purposes it is enough to say that additional
relevant guarantees of protection are set forth in the 1963 Vienna Convention on
Consular Relations, in the New York Convention on the Prevention and
Punishment of Crimes Against Intcrnationally Protected Persons, including
Diplomatic Apents, and in the 1935 bilateral Trealy of Amity, Economic
Relations, and Consular Rights between the United States and Iran. Under the
latter treaty, for example, the Government of Iran was and is under a legal
obligaiion io ensure that all United States nationals in Iran receive “the most
constant proicction and security”, as well as “reasonable and humane trcat-
ment”, but as we will later describe to the Court treaty provisions of this kind, as
incorporated in the four treaties to which [ have referred, have been violated by
Iran on a muliiple and daily basis for the past four-and-a-half months.
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DEPUTY AGENT AND COUNSEL FOR THE GUOVERMMENT OF THE UNITED STA'I'ES GF
AMERICA

Mr. SCHWEBEL: Mr. President and distinguished Members of the Court.
While T have been privileged to join in representing the United Statcs before the
Court on two previous occasions, this is the first on which I have the honour of
submitiing oral argument to the Court. It is an honour that I deeply appreciate.

I shall address myself to questions of jurisdiction and admissibility. To save
the time of the Court, T shall, like Mr. Owen, refrain from reading out certain
citations and captions which it would be useful to reproduce in the writien
record of these proceedings.

SUMMARY OF ARGUMENT ON JURISDICTION

The arguments of the United States on the jurisdiction of this Court to render
judgment on the dispute before it are simple and straightforward.

First, the United States and Iran are, as Members of the United Nations,
parties to the Statute of the Court.

Second, the United States and Iran are parties to four conventions whose
paramount provisions Iran has violated and continues to violate.

Third, these four conventions or their proiocols give to this Court jurisdiction
to render judgment upon any dispute that arises between the parties to those
conventions over their interpretation or application.

Fourth, there is a dispute between the United States and Iran.

Fifth, that dispute is over the interpretation or application of the conventions.

Sixth, resort to altcrnative means of third-party settlement which are referred
to in these conventions is entirely optional. There is no requirement of
preliminary recourse to such alternaiive procedures.

Seventh, even if arguendo preliminary recourse to these alternative means of
peaceful settlement, namely arbitration or conciliation, were to be viewed as
normally required, on the facts of this case such recourse would not be,

Eighth, in any event, any need for such recourse has been abviated in this case
by the lapse of time.

And finally, the remedies sought by the United States in this case are
appmpnalely addressed to the violations by Iran of the four conventions in
question; accordingly, the Court has jurisdiction to grant those remedies.

Let me, Mr. President, elaborate these points and after doing so address any
questions which there may be of the admissibility of the claims of the United
States.

JurispicTioN UNDER THE VIENNA CONVENTIONS

Iran and the United States are parties to the Statute and fo the four
conventions on which the United States relics. Optional protocols 1o two of
those conventions, the Vienna Conventions on Diplomatic and Consular
Rclations, afford the Court jurisdiction over disputes over their interpretation
and application. As the Court noted in its Order of 15 December 1979, both Iran
and the United States are parties to each of these two conventions, as also “to
each of their protocols concerning the compulsory settlement of disputes, and in
all cases without any reservation to the instrument in question”. Because these
two conventions are so central to the substance of this case, and because the
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Court in its order of 15 December held that their optional protocols furnished a
basis upon which the jurisdiction of the Court might be founded, thesc
conventions will be addressed first.

The States represented at the two Vienna Conferences of Plenipotentiaries
which concluded the Vienna conventions on Diplomatic and Consular Relations
decided to provide for third-party settlement in optional protocols. No State
was, or is, obligated io become party 1o these protocols, but both Iran and the
United States exercised their option to do so. They thereby accepted the
compulsory jurisdiction of the Court over any disputc arising out of the
interpretation or application of the pertinent convention. The terms of Article 1
of each of the protocels could not be clearer:

“Disputes arising out of the interpretation or application of the Conven-
tion shall lie within thc compulsory jurisdiction of the Inlernational Court
of Justice and may accordingly be brought before the Court by an
application made by any party to the dispute being a Party to the present
Protocol.”

It follows that there are only two jurisdictional questions relating to the
Vienna Conventions which the Court must resolve: first, whether there is a
dispute between the United States and Iran; and second, whether that dispute
arises out of the interpretation or application of the conventions.

Tue Ex1$STENCE OF A DISPUTE

First, the question whether there is a dispute. That ¢an hardly give rise to
controversy.

Since the altack on the Embassy and the seizure of the hostages on 4
November, the United States has maintained that Iran stands in breach of its
international obligations to respect diplomatic and consular immunities,
particularly as those obligations are specified by the two Vienna Conventions.
Nevertheless, Iran has persisted and persists in 1ts occupation of the Embassy’s
premises and in the holding as hostage of Unilted Staies diplomats and
diplomatic and consular staff. Accordingly, there is a dispute within the meaning
of that term as it is used in Article I of the Optional Protocols.

The Court is aware that the classic definition in the jurisprudence of the Court
of the term dispute is that contained in the case of The Mavrommatis Palestine
Concessions: "' A disagreement on a point of law or fact, a conflict of legal views
or of interests between two persons.” (P.C.1.J., Series A, No. 2, p. 11.) In the
South West Africa cases, the Court quoted this definition and proceeded to sct
forth a simple standard for determining, a criterion for testing, the existence of a
dispute: “It must be shown that the claim of one party is positively opposed
by the other.” (L.C.J. Reports 1962, pp. 319, 328.) The United States, it is
submittcd, has made just that showing. We have claimed persistently and
vigorously, before this Court, in the Securnity Council of the United Nations, and
elsewhere, that the conduct of Iran sincc 4 November gives rise to multiple
flagrant and profound violations of the fundamental rules of international law
contained in the Vienna Conventions, which must ceasec immediately. Most
fundamentally, we have claimed that the hostages must be immediately and
unconditionally relcased. We have made this conviction known to the authori-
ties of the Government of Iran directly and through intermediaries, including
Ambassadors of third States accredited to the Government of Iran. We have
made our position plain in public prenouncements and through diplomatic and
private channels, and yet the hostages have been held for 136 days, and continue
to be held. The Embassy of the United States in Tehran has been occupied for
136 days and continues to be occupied. Numerous other violations of diplematic
and consular immunities continue to occur daily and the Government of Iran
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still refuses to bring this situation to an end by complying unconditionally with
what this Court described in paragraph 41 of its Order of 15 Deccmber as its
“imperative obligations . . . now codified in the Vienna Conventions of 1961 and
1863, to which both Iran and the United Stales are parties”.

It is submitted that rore positive opposition to the claims of the United States
could hardly be imagined.

Now (o be sure, the existence of this dispute between the United States and
Iran is not reflecied in elaborate exchanges of diplomatic notes. Iran's conduct,
in its essence, has made such formal exchanges immaterial as well as impractical.
Not only is the United States Embassy in Tehran over-run and inoperative and
its officers held hostage, but from the middle of November Iranian officials have
refused to bave direct contact with United States officials outside of Tehran.

Nonetheless, Iran was made fully aware of the naturc and the legal bases of
the claims of the United States. In the first weeks after the Embassy take-over
and prier to filing cur Application in this Court on 29 November, the United -
States made strenuous efforts of its own to persuade Iran to abide by its treaty
commitments. In addition, during this period, third country ambassadors in
Tchran at the request of the United States made a series of démarches in Tehran
calling the attention of the Government of Iran to Iran’s obligations under the
Vicnna Conventions. Many countries circulated documents at the United
Nations making the same point, among them, the Members of the Organization
of American States! and, on more than one occasion, of the European
Community?, and African States such as Guinea?, Tunisia®, the Ivory Coast®
and Upper Volta®. Many heads of State or Government sent telegrams or letters
to Iranian authoritics appealing for respect for Iran’s international obligations.
A number of these messages were referred 1o during the Security Council debates
during early December.

Much of this material is already before the Courl. One point merits emphasis:
Iran’s own statements make clear beyond deubt that these messages had been
received by Iranian authorities and that Iran chose to persist in its conduct
despite the claims that this conduct was illegal and must cease.

May I respectfully direct the Court’s attention particularly to the 22 Novem-
ber speech by Mr. Bani-Sadr, then supervisor of the Iranian Foreign Ministry,
reproduced at pages 103-105, supra, where Mr. Bani-Sadr mentions the’
Vienna Convention by name. The Court may also wish to note the 29 November
1979 interview, quoted at page 217 supra, with Ayatollah Beheshti, spokesman
for the Revolutionary Council, in which the Ayatollah adimits that the taking of
hostages is not in accordance with diplomatic traditions. And finally, T would
ask the Court to examine interviews given by the Avatollah Khomeini himself.
These interviews, reprinted at pages 88-90 and 219-220, supra, make clear thal
the highest authority in Iran not only knew that the holding of hostages was

! Declaration of 26 November 1979 of the Permanent Council of the Organization of
American States, UN doc. §/1365% of 29 November 1979,

Z Statement by the Heads of $tate or Government and the Foreign Ministers of the nine
Member States of the European Community of 30 November 1979, UN doc. 5/13668 ol 30
November 1979,

3 Message by Comrade President Ahmed Sekou Touré of 22 November 1979, UN doc.
513667 0{530 November 1979,

* Letter dated 1 December 1979 from the Permanent Representative of Tunisia to the
United Nations addressed to the President ol the Security Council, UN doc. §/13670 of 1
December 1979,

* Message from the Minister for Foreign Affairs of the Ivory Coast, UN doc. 5/13673 of
3 December 1979,

5 Telegram from the President of the Republic of Upper Volta, H.E. El Hadj
Aboubakar Sangoulé Lamizana of 4 December 1979, UN doc. §/13678 of 4 December
1979,
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considered to be a violation of international law but that, in Ayatollah
Khomeini’s own words, “Probably not a day passes without messages being
received by our Foreign Ministry from abroad, from various countries to whom
they have appealed. They keep appealing to us to release the hostages and so
forth.” {Ann. 41, at p. 220.)

It is apparent then that despite the absence of a series of formal diplomatic
exchanges, Iran was awarc of, rejected and refused to negotiate the claims of the
United States.

It should be added that, in any event, there is no rule of international law that
a dispute in the international legal sense exists only if it is reflected in a formal
exchange of official representations. Any such rule would suggest a stultifying
formalism inconsistent with the jurisprudence of this Court and with the realities
of international life.

Rather the Court has taken the position that, whether there exists an
international dispute is a matter for objective determination. (fnterpretation of
Peace Treaties, Advisory Opinion, I.C.J. Reports 1950, pp. 65, 74.) Formal
diplomatic exchanges are one, but only one, kind of evidence which is relevant 1o
the determination of this question of fact. Other evidence may be equally
probative, particularly where, as here, the jurisdictional clause in question does
(réot provide that the failure of negotialions is a prerequisite to recourse to the

ourt.

Indeed, even where the failure of negotiations has been such a prerequisite, the
Court has declined, as in the case of The Mavrommatis Palestine Concessions and
in the South West Africa cases, to find in such clauses a requirement for an
extended series of formal bilateral exchanges. In the case now hefore the Court,
it is submitled both that there is abundant evidence of the existence of a dispute
between the United States and Iran and that a contrary conclusion simply
cannot be supported on the record before the Court.

In fact, the Government of Iran itself appears to admit the existence of a
dispute with the United States. It has done so, in effect, in two communications
to the Court, those of 9 December 1979 and 16 March 1980 (see pp. 18-19 and
253-254, supra). These letters do not question the existence of a dispute but
maintain that the question of the hostages in Tehran “only represents a marginal
and secondary aspect of an overull problem™. It thus referred to the conflict
between Iran and the United States as one not of the interpretation and
application of the treaties on which the American Application is based but a
conflict which results from an overall situation containing more fundamental
and complex elements but the existence of a dispute is thus acknowledged, if
implicitly, by Iran.

Moreover, the existence of a dispute between the United States and Iran has
been recognized by third States and by the Sccurity Council of the United
Nations. The records of the Security Council are replete with references to the
dispute between the United States and Iran. The representatives of Gabon,
Liberia, Canada, Malawi, Yuposlavia, the United Kingdom, Czechoslovakia,
the German Democratic Republic and the Soviet Union all used the term
dispute in describing the differences between Iran and the United States. Security
Council resolution 457 itself recalls the obligation of States to settle their
international disputes by peaceful means.

Furthermore, this Court itself, in referring to the letter from the Iranian
Minister for Foreign Affairs of 9 December noted that “no provision of the
Statute or Rules contemplates that the Court should decline to take cognizance
of one aspect of a dispute merely because that dispute has other aspects. (1.C.J.
Reports 1979, Order of 15 December 1579, para. 24 Indeed, the Court
characterized the instant case as “a dispute which concerns diplomatic and
consular premises and the detention of internationally protected persons, and
involves the interpretation or application of multilateral conventions codifying
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the international law governing diplomatic and consular relations” and thus a
dispute which by its very nature “falls within international jurisdiction™. (/béd.,
para. 25.)

In sum and in short, there can be absolutely no doubt that there is a dispute
between the United States and Iran.

THE DISPUTE ARISES FROM THE INTERPRETATION OR APPLICATION OF THE
CONVENTIONS

I turn next to the question of whether the dispute is one arising from the
interpretation or application of the two Vienna Conventions. While reserving a
decision upon its jurisdiction in its Order of 15 December, the Court, it is
submitted, so indicated in the passage from the Order which has just been
quoted, where it noted that the dispute involves “the interpretation or applica-
tion of multilateral conventions codifying the international law governing
diptomatic and consular relations™.

It is submitted that the validity of the Court’s characterization is self-evident.
The United States case against Iran in large measure consists of claims that Iran
has committed material violations of many provisions of the Vienna Con-
ventions. It 15 clear that these claims must, as the Court declared in the Ambg-
tielos case, “stand or fall” on the mtcrprctatlon of these provisions and their
application to the facts of the case. (Ambatielos case, merits, obligation to
arbitrate, Judgment of 19 May 1953, 1.C.J. Reports ]953, pp- 10, 18.) As the
Permanent Court point out in the case concerming Certain German Interests in
Polish Upper Silesia, the question whether the dispute is one arising from the
interpretation or application of a convention can only be answered by asking
“whether the clauses upon which the decision on the Application must be based,
are amongst those in regard to which the Court’s jurisdiction is established™.
(P.C.LJ., Series A, No. 6, at p. 15.) The Court’s decision on the merits in this
case, as in any in which the violation of treaty obligations is alleged, must be
based upon the treaty provisions which the Applicant claims have been violated
by the respondent. Since the United States here claims that among other things
the provisions of the Vienna Conventions have been viclated by Iran it follows
that any judgment of the Court must in some measure be based upon the
provisions of the Vienna Conventions. Since the jurisdiction of the Court under
Article 1 of the Optional Protocols to the Vicnna Conventions cmbraces dis-
" putes arising under each and every provision of the Conventions, it is also clear
that the Court has jurisdiction over claims based on the pd!‘l]Cu]dr provisicns on
which the United States relies.

It is submitted that the Court’s Judgment on the Appeal Relating to the
Jurisdiction of the ICAQ Council squarely supports the foregoing analysis. That
case, it will be recalled, came to the Court on appeal from a decision by the
Council of the International Civil Aviation Organization, holding that the
Council had jurisdiction to consider the merits of a dispute between India and
Pakistan. The Court, after determining that it had jurisdiction to consider the
appeal, addressed the question of the ICAO Council’s jurisdiction to entertain
Pakistan’s claims against India. Under the relevant jurisdictional provisions, the
Council’s jurisdiction extended only to disagreements relaiing to the interpreta-
tion or application of the treaties on which Pakistan based its claim. India
maintained that the treaties had been terminated or suspended and that
consequently no issuc of their interpretation or application could arise. But the
Court noted that Pakistan’s Complaint to the Council, the equivalent of an
application instituting proceedings in this Court, cited specific provisions of the
relevant treaties as having been infringed by India’s denial of coverflight rights.
The Complaint alse affirmed the existence ol a disagrecment relating to the
application of the treaties. The Court then declared:
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“._..there can therefore be no doubt about the character ol the case
presented by Pakistan to the Council. It was essentially a charge of breachcs
of the treatics, and in order to dctermine these, the Council would
inevitably be obliged to interpret and apply the treaties, and thus to deal
with matiers unguestionably within its jurisdiction.”” (Appeal Relating to the
Jurisdiction of the ICAO Council, Judgment, I.C.J. Reports 1972, pp. 46, 66.)

In this case the United States Application cites specific provisions of the
Vienna Conventions as having been violated by Iran’s conduct since 4 Novem-
ber. The Application affirms the existence of a dispute within the scope of Article
{ of each of the Optional Protocols. In order for the Court to determine whether
breaches of the Vienna Conventions havc occurred, the Court will inevitably be
obliged to interpret and apply the Conventions, and, to use the Court’s words in
the ICAQ Council case, “thus to deal with matters unquestionably within its
jurisdiction™. The dispute in this case then, it is submitted, does arise from the
interpretation or application of the Vienna Conventions.

It might be contended that Iran’s conduct is so manifestly lacking in arguable
legal justification that there is no genuine dispute between the United States and
Iran over the interpretation or application of any provision of thie Vienna
Conventions. It might be argued that Iran’s conduct amounts simply to a rcfusal
to apply the Conventions and does not therefore give rise to a dispute regarding
the manner in which to construe the Conventions or to apply them to a
particular set of facts.

Obviously, such an argument would be specious. Although the Court may not
carlier have considered a casc involving equally flagrant violations of treaty
oblipations, the sum and substance of every case brought to the Court under the
compromissory clausc of a ireaty is the claim that the Respondent’s conduct
viplates its abligations under that treaty. It would be anomalous to hold that the
Court has jurisdiction where there is an arguable claim that a treaty has been
viclated, but lacks jurisdiction where there is a manifestly well-founded claim
that the same treaty has been violated. Such a contention has no support in the
jurisprudence or traditions of this Court, or in the terms of the Optional
Protocols. Indeed, any such rule would provide an incentive for States to flout
their treaty obligations and to aveid offering any justification for their conduct
in order to defeat the Court's jurisdiction. In short, Iran’s failure to advance any
plausible construction of the Vienna Conventions at variance with that ad-
vanced by the United States does not detract from the fact that the dispute
between the United States and Iran ineluctably involves the interpretation and
application of the Vienna Conventions.

One further argument on this issuc should be addressed in view of the position
taken by the Government of Iran in its letters of 9 December 1979 and 16 March
1980, ’

The Court will recall that Iran maintained that the claims of the United States
arising out of the Embassy takeover are only a marginal and secondary aspect of
an overall problem. Iran contended that because the Embassy takeover bears
gome relation in its view, to these broader questions the conflict between the
United States and Tran is thus not one of the interpretation and application of
the treaties upon which the American Application 1s based. In paragraph 23 of
its Order of 15 December 1979 it is submitted that the Court quite properly
rejected the view that the cutrages perpetrated in Tehran since 4 November
could be viewed as secondary or marginal, This point of course is fundamental.
But in addition the legal argument advanced by Iran in its 9 December and 16
March letters is fallacious. This Court has previously held that a dispute which
relates to the interpretation or application of a treaty does not lose that
character simply because in the view of one of the parties the dispute bears some
relation to issues cutside the treaties. In the Appeal Relating to the Jurisdiction of
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the 1CAOQ Council the Court faced this question directly. The Court stated that
the ICAC Council could not be deprived of jurisdiction,

*, .. merely because considerations that are claimed to lie outside the treaties
may be involved if, irrespeclive of this, issues concerning the interpretation or
application of these instruments are nevertheless in question ... As has
already becn seen in the case of the competence of the Court, so with that of
the Council, its competence must depend on the character of the dispute
submitted to it and on the issues thus raiscd, not on those defences on the
merits, or other considcrations which become relevant only after the
jurisdictional issues had been settled.” {f.C.J. Reports 1972, pp. 46, 61.)

For these reasons, we submit that the argument advanced in Iran’s letters of &
December and 16 March must be rejected.

Let me now summarize what | endeavoured to show so far. The United States
and Iran are both parties to each of the Vienna Conventions and to their
Optional Protocols on the Compulsory Scttlement of Dispules. Article I of each
of the Optional Protocols provides without qualification that disputes relating to
the interpretation or application of the Conventions shall lie within ihe
compulsory jurisdiction of this Court and may be brought before the Court by
unilateral application. There is, we have shown, a dispute between the United
States and Iran and it is a dispute which arises from the interpretation or
application of the Vienna Conventions. Conseguently the dispute lies within the
compulsory jurisdiction of the Court and the United States was entitled to bring
the case before the Court by unilateral application. Nothing more need be
shown, The Court is competent to consider the merits of the United States
claims-against Iran under the Vienna Convention on Diplomatic Relations and
the Vienna Convention on Consular Relations.

The case for the Court’s jurisdiction under Article I of the Protocols is, we
believe, Incid, simple and decisive. In accordance with the Vienna Convention on
the Law of Treaties, “a treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose”™ (Art. 31).

The matter could not be put more clearly and cogently than this Court put it
in its Order of 15 December, when it held that it is manifest from the information
before the Court and from the terms of Article T of each of the two Protocols
that the provisions of these Articles furnish a basis on which the jurisdiction of
the Court might be founded with regard to the claims of the United States under
the Vienna Conventions. The Court declared that:

“Whereas, while it i1s true that Articles H and 111 of the above-mentioned
Protocols provide for the possibility for the parties to agree under certain
condilions to rcsort not to the International Court of Jusiice but to an
arbitral tribunal or 1o a conciliation procedure, no such agreement was
reached by the parties; and whercas the terms of Article I of the Optional
Protocols providce in the clearest manner for the compulsory jurisdiction of
the International Court of Justice in respect of any dispute arising out of the
interpretation or application of the above-mentioned Vienna Conven-
tions.” (1.C.J. Reports 1979, Order of 15 December, para. 17.}

All this said, the Court will of course recall, however, that in the light of
Article 53 of the Court’s Statutc, the United Siates devoted considerable
attention in its Memorial to refuling a possible argument against the Court’s
jurisdiction. The argument was, in esscnce, that the United States Application
was prematurely filed, that the Court consequently lacks jurisdiction, and that
the case should therefore be dismissed.

The argument rests on a rcading of Articles II and ITE of the Optional
Protocols according to which no Application may be filed for a period of two
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months after one party has notified the other of the existence of a dispute.
During this two-month period, the parties are to explore the possibility of
~ submitting the dispute to arbitration or conciliation. Now it is not intended
today to repeat the detailed refutation of this arpument which is found in the
United States Memorial. However, [ wish to emphasize—ex abundanti cautela
—some points which are sct out in the Memorial in greater detail, which
demonstrate that such an argument against the Court’s jurisdiction rests on an
invalid construction of the Optional Protocols.

Before doing so, however, 1 should like to draw the Court’s attention 1o a
crucial lact intervening between the time the Memorial was filed and today’s
argument. More than two months have now clapsed since the latest date, 29
November, on which it might be held that the United States notified Iran of the
existence of the dispute which is the subject of proceedings in this Court. 29
November of course is the date on which the United Stales filed its Application
in this casc. That Application was duly and promptly communicated to the
Government of Tran. On 29 November, il not before, the Government of fran
was nolified of the existence of a dispule, and the claims of the United States
which were set forth with particularity in its Application. 29 November then is
the latest date on which the United States might conceivably be held to have
notificd Iran of the existence of a dispute.

More than two months have now elapsed since 29 November. The United
States and Iran have not agreed to submit thc dispule to arbitration or
conciliation. In fact, Iran has never indicated the slightest interest in submitting
the dispufe (o arbitration or conciliation. Indeed, Iranian representatives, having
been forbidden to discuss the dispute with the United States, could hardly agree
1o its arbitration or conciliation. In consequence, even if it were held that no
Application could properly be filed prior to the expiration of the two-month
period, an Application filed at any time after 29 January would be timely. It
follows, then, in our submission, that the only consequence of a decision to
dismiss the United States Application on grounds of prematurity would be to
require the United States to file a second Application. Under the rule established
by the Court in the Mavronmatis Palestine Concessions case, quoted in the
Memorial at page 151, supra, the Court will not engage in such a futile exercise.
[n other words, even if one makes the two assumptions most hostile to the
success of the United States case, namely: first, that no Application may be filed
prior to the expiration of two months from the date on which the United States
notified Tran of the dispute; and second, that the United States first notified Iran
of the existence of the dispute on 29 November, dismissal of the United States
casc would be unwarranted.

It is not, of course, necessary or proper to make these two assumptions, which
rest on incorrect constructions of the relevant facts and law. In our submission,
correctly construed, the Optional Protocols do not require a two-month waiting
period prior to filing a case before the Court. Article T of the Oplional Protocols
contains no mention whatsoever of such a waiting period, and none should be
implicd from the permissive provisions of Articles 11 and IIE.

Article I, as [ have noted, provides that disputes arising out of the interpreta-
tion or application of the Convention shall li¢ within the compulsory jurisdiction
of the Court—a provision which is imperative and unconditional. But Articles 11
and II¥ provide that the parties may agree, within a two-month period, to resort
not to the Courl but to arbitration or conciliation. The optional intent of
Articles 11 and 111, and the mandaiory import of Article I, is emphasized by the
terms of the preamble to the two Protocols: expressing their wish o resort in ail
matters concerning them in respect of any dispute arising out of the interpreta-
tion or application of the Convention to the compulsory jurisdiction of the
Internaticnal Court of Justice, unless some other form of settlement has been
agreed upon by the parties within a reasonable period.
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Article Lis in this respect quite similar to Article 23 of the Geneva Conventlion of
1922 between Germany and Poland which the Permanent Court construed in the
casc concerning Certain German Interests in Polish Upper Silesia. Article 23 of the
Geneva Convention provided that any difference of opinion relaling to certain
articles of the Conventicn could be submitted to the Court by either party. Article
23 of the Geneva Convention, like Article T of the Optional Protocols, did not
require cither that diplomatic negotiations first have failed or that another special
procedure precede reference to the Court. The Court held that, “under Article 23
recourse may be had to the Court as soon as one of the Partics considers that a
difference of opinion arising cut of the construction and application of Article 6 of
the Convention exists” (P.C.1.J., Series A, No. 6, at p. 14). Precisely the same may
be said of Article [ of the Optional Protocols now before the Court; that is to say,
under Article 1 a party may bring a case to the Court as soon as a dispute relating
to the interpretation or application of the Vienna Conventions has arisen.

ARTICLES II anD ITT oF THE PROTOCOLS ARE NOT SURPLUSAGE

Now, Mr. President, may it be argued that this construction of the Optional
Protocols is open to attack—open to attack on the ground that this con-
siruction deprives Articles 11 and I11 of all meaning, that it reduces those Articles
to surplusage? May it be argued that obviously the parties to a dispute always
are free Lo resort to arbitration or conciliation rather than the Court if they so
apree, and that, if this is all these Articles mean, they are meaningless? In our
view it may not be so argued, for the construction that we have given of these
Articles rather than depriving them of meaning gives Articles IT and TIT of the
Optional Protocols three consequential effects.

First, the inclusion of Articles II and ITT makes it impossible to construe the
Optional Protocols as restricting the freedom of the parties by mutual consent to
submit disputes to arbitration or conciliation. As noted in the United States
Memorial, at pages 145 and 146, supra, there was some support among cminent
members of the fastitul de droit international for a rule that States be required to
submit to this Court all disputes relating to multilateral conventions concluded
under United Nations auspices, Articles II and I1T were intended, we submit, 1o
make clear that this position had not been accepted.

Second, Articles IT and T point the parties to particular dispute settlement
mcchanisms which they might wish to consider as aliernatives to judicial
settlement by this Court.

Third, Articles IT and ITI make clear that a party which, in good faith, explores
the possibility of resort to arbitration or conciliation, or even a party which
accepts such an approach in principle subject to the negotiation of an acceptable
compromis, does not thereby waive the right to institute proceedings in this Court
unless final agreement on a compromis is reached within a period of two months.

These conclusions are supported by the legislative history of each of the
Optional Protocols which is set out in detail in the United States Memorial.
Each of the Vienna Conferences considered and rejected a dispute settlement
clause which weuld have required an attempl to arbitrate or conciliale the
dispute prior to submitting 1t to the Court. The legislative history of the
Optional Protocol to the 1958 Geneva Conventions on the Law of the Sea upon
which the Vienna Optional Protocals were modelled is of like import. In the face
of this legislative history, it is not possible to accept the proposition that the
drafters of the Optional Protocols intended to require a two-month waiting
pericd prior to resort to the Court.

Mr. President, the United States submits, in sum, that proceedings in this
Court may unilaterally be instituted at any time after a dispute of the
appropriate character has arisen. There is no mandatory waiting period.

The Court rase at 6 p.m.
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ARGUMENT OF MR. SCHWEBEL (cont.)

COUNSEL FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA

Mr. SCHWEREL: Mr. President, when | stopped vesterday 1 was addressing
the question of jurisdiction under the Vienna Conventions on Diplomatic and
on Consular Relations.

A finding of jurisdiction under those Conventions does not actually require
acceptance of the contention with which I closed yesterday, namely, that under
the Protocols to those two Conventions there is no mandatory waiting period
before a casc may be filed in this Court. That is our submission but, even if it is
not accepted, we would maintain that in the circumstances of this case the
United States Application in any evenl was not prematurely filed on 29
November. As set forth more fully in the Memorial at pages 149 and 150, supra,
even if, arguendo, there is a Ilwo-month waiting period, the only right enjoyed by
a potential respondent is a right existing for a maximum of two months to try to
convince the potential applicant to resort to arbitration or to conciliation. The
two-month waiting peried may not, however, be a bar to the institution of
proceedings in this Court in any casc where the potential respondent has evinced
no interest whatsoever in arbitration or in conciliation within a reasonable
time after receiving notice of the existence of a dispute. This, we submit, is
particularly the case where the respondent is engaging in a course of coercive
conduct in viclation of its obligations under Article 2, paragraph 3, Article 2,
paragraph 4, and Article 33 of the United Nations Charter.

In the case at bar, Iran must be held to have been given notice of the existence of
a dispute as early as 7 November 1979 when the President of the United States
dispatched a special emissary to Tehran with instructions to deal with the dispute.
Before filing its Application on 29 November, the United Statcs also made other
representations, directly and through intermediuaries, in Washington, Tehran and
at the United Nations. Some of these representations were made as early as the
second week of November, Iran accordingly had moere than a reasonable time
prior to 29 November Lo express an interest in seitling this disputc by concilialion
or arbitration, had it wished to do so. It did not avail itself of this opportunity. On
the contrary, the Ayatollah Khomeini gave instruclions against even negotiating
the dispute with the United States. Iran persisted in its unlawful cffort to coerce
the United States by holding hostage diplomatic and consular officers in Tehran
and threatening further viclations of their immunities and, indeed, threatening
their well-being and safety. To hold that, even in such circumstances, no
Application to this Court may be made prior to the expiration of the two-month
period would be to adopt a rule which rewards unlawful coercion and penalizes
respect for the procedures of peaceful settlement.

Permit me now ito recapitulate the discussion of the supposed two-month
waiting period. First, the United States has shown that there is no such two-
month waiting period. Under Article T, an Application may be filed at any time
after a dispuic of the appropriate character has arisen.
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Second, even if there ordinarily is a two-month waiting period, the Application
of the United States was not prematurely filed in the circumstances of this case.
Therc is no bar to the institution of proceedings in a case where, as here, the
Respondent evinced no interest in arbitration or conciliation within a reasonable
time alter receiving notice of the existence of a dispute, broke off direct conlact
with the Applicant, and engaged in unlawlul cocrcion. Indeed, it may be
maintained that, by its conduct, Iran would be estopped from arguing, if it were
here in court to argue, that the United States was required to wait two months
during which it should have sought arbitration or conciliation before filing an
Application in this Court. It is submitted that it is not for the Court to construct
for Iran an argument which it would not be open for Tran itsell to advance.

Third, even if there is an absolute and unqualified rule that no Application
may be made prior to the expiration of the two-month period, dismissal of the
Umited States case would be unwarranted, more than two months having now
elapsed from the latest date on which it might conccivably be held that the
United States notified Tran of the existence of the dispute.

For all thesc feregoing reasons it is submitted that the Court has jurisdiction to
consider the claims of the United States under the iwo Vienna Conventions.

I turn now to the question of jurisdiction over the claims of the United States
under the Treaty of Amity, Economic Relations, and Consular Rights. Article
XXI, paragraph 2, of that treaty provides that disputes related to the interpreta-
tion or application of the Treaty “not satisfactorily adjusted by diplomacy, shall
be submitted” to the Courl unless the Parties agree to some other method of
peaccful settlement.

On the question of whether a dispute existed on 29 November and cxists
today, the considerations submitted earlier respecting disputes under the Vienna
Conventlions cqually apply and need not be repeated. It may additionally be
noted that there werc numercus complaints by United States officials, both
before and afler 29 November, regarding the detention of the hostages, which
clearly is inconsistent with the enjoyment of the most constant protection and
security, complaints which went as well to the conditions under which the
hostages have been held. Some of the statements are collected in Appendix B to
the Declaration ol Under-Secretary of State Newsom which has already been
submitted to the Couri. May I particularly refer the Court to the statement
issued by the White House on 19 November, at page 58, supra, and the statement
made by President Carter at a conlerence on 28 November, at pages 60-66,
supra. These statements were made soon after the return to the Untted States of
the 13 hosiages who had been released. During this same period prior to 29
November, the ambassadors of scveral third countries represented in Tehran
also expressed in the strongest terms their concern over the hostages’ captivity
and conditions. Ambassador McHenry's speech to the Security Council on |
December {p. 47, supra) likewisc emphasized cur insistence that basic conditions
of humanity be respected pending release of the hostages. Other similar
expressions of concern have been made since thal time. Iran still has not reacted
to these protests in a satisfactory manner. 1t is an inescapable fact that Iran has
opposed the claims of the United States not only for the constant protection and
sccurity of its nationals but also for decent and humane treatment for its
nationals while detained in Tran.

There is no nced to labour the point that the dispute was not “satisfactorily
adjusted by diplomacy” by 29 November, Sufficc it to say that the United States
had made strenuous cfforts to resolve the dispute prior to filing this case.
Distinguished representatives of the international community, the Secretary-
General of the United Nations, the President of the General Assembly, the Pre-
sident of the Sccurity Council, all had contributed to the search lor a solution and
for improvement in the conditions under which the hostages were held including
guaranteed international access to the hostages. It is submitted that, even if, as it




ARGUMENT OF MR. SCHWEBEL 285

does not, Article XXI, paragraph 2, rcquired that the dispute be onc which
“cannot be resolved by diplomacy”, thal requirement would be met in this case.

Furthermore, the dispute relates to the interpretation or application of the
Treaty of Amity for the same reasons as our case under the Vienna Conventions
relates (o the interpretation or application of those instruments. The United
States has charged Iran with violating several provisions of the Treaty of Amity.
Such a charge inevitably requires the interpretation or application of the Treaty.

There was of course no agrecement between the United States and Iran to
resolve the dispute by some method other than reference to the Court. Although
part of the mandatc of the United Nations Commission of Enquiry was to visit
and intervicw the hostages in order to obtain current objective information
regarding their health and well-being, there was no agreement to divest this
Court of jurisdiction over any United States claims under the Treaty of Amity or
other treaties on which the United Statcs relics.

I shall elaborate this point shortly in endeavouring to respond to one of the
questions which the President has been good enough to put.

I these circumstances, then, the Court has, it is submitted, jurisdiction under
Article XXI, paragraph 2, of the Treaty ol Amity.

I should like to make onc further point in concluding my remarks on the
Court’s jurisdiction under the Treaty of Amity. The Memorial advances scveral
arguments in support of the conclusion that Article XXI, paragraph 2, confers a
right of unilateral resort to the Court. In addition to thesc arguments, T wish to
refer the Court once morc to the decision in the casc concerning Ceriain German
Interests in Upper Silesia. The Court there construed a compromissory clause
which, like Arlicle XXI, paragraph 2, provided that certain disputes “shall be
submitied” to the Court, bul did not expressly provide a right of unilateral
resort to the Court. The Court there interpreted the clause as providing that
unilateral right (P.C.{.J., Series A, No. 6, al 14).

JURISDICTION UNDER THE CONVENTION ON THE PREVENTION AND PUNISHMENT
OF CRIMES AGAINST [NTERNATIONALLY PROTECTED PERSONS

Our final jurisdictional argument is this. It is submitted that jurisdiction also
exists in the extraordinary circumstances of the inslant case under Article 13,
paragraph 1, of the Convention on the Prevention and Punishment of Crimes
Against Internationally Protected Persons, including Diplomatic Agents.

The United States readily concedes that Article 13, unlike, and by way of
instructive contrast with, the Opitional Protocols or the Treaty of Amity, gives
priority to arbitration and ordinarily permits resort to the Court only if the
parlies have been unable to agree on the organization of the arbitration within a
period of six months from the request for arbitration. However, the United
States contends that this limitation of the Court’s jurisdiction should have no
application in circumstances such as these where the party in whose favour the
six-month rule would operate has, by its own policy and conduct, made it
impossible to have discussions related to the organization of an arbitration, or,
indeed, cven to communicate a direct formal request for arbitration. It is
submitted that, when such an atlitude as the Iranian attitude has been
manifested, an application to the Court may be made withoui regard io the
passage of time. 1l would be anomalous to hold that, in a case where judicial
relief is urgently needed by the Applicant and the Respondent has refused 1o
allow any direct communication between the parties, the laiter is nevertheless
entitled for six months to hold off judicial redress by referring to another mode
of scttlement in which it demonstrably has no interest whatever.

I would like to add this further thought which turns on the fact that Iran, in so
behaving, is behaving illegally—and we submit that it és in refusing to negotiate. If
it were allowed to invoke the six-month rule, it would seek to profit from its own
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wrong, which would violate the principle of international law that no legal right
may spring from a wrong. [ believe that in the jurisprudence of this Court one can
find support for the proposition that those who fail in their procedural obligations
may not citc procedural obligations against their opponents. {Factory at Chorzow,
Jurisdiction, Judgment, No. 8, 1927, P.C.IJ., Series A, No. ¥, p. 31, and the
construction placed upon it by the United States Memorial at p. 151.)

It may finally be noted that the remedies sought by the United States in this
case directly relate to the violation of its international legal rights by Iran—that
is to say, they directly relate to Iran’s breaches of trcaty obligations which it
owes to the United States under the four treaties on which the United Siates
relies. As has been demonstrated in the United States Memorial, and will be
furiher demonstrated in the course of this oral argument, Tran stands in
incontestabie breach of these treaties in multiple respeets. Each of these treaties
independently furnishes a basis for the Court’s jurisdiction to deal with claims
within its purview.

POSSIBLE QUESTIONS OF ADMISSIBILITY

Mr. President and distinguished Members of the Court, may I now turn from
guestions of jurisdiction to what, under Article 79 of the Rules of Court, is
described as any objection by the Respondent to the admissibility of the
application or other objection, the decision upon which is requested before any
further proceedings on the merits. Article 79 provides that such a preliminary
objection shall be made in writing within the time-limit fixed for the delivery ol
the Counter-Memorial. Thal time-limit expired on 18 February. No such
objection from the Government of Iran was received within the time-limit.
Accordingly, it would appear to follow that there is no bar to further
proceedings on the merits.

Nevertheless, possibly the Court may choose to consider, praprio motu,
whether there are preliminary objections which might be raised even though Iran
has failed to raise them, In prior cases objections of this kind have related to
such guestions as mootness, standing of the Applicant to espouse the claim, and
exhaustion of local remedies. May we submit the following observations on
these points.

THg CASE 15 NOT Moot

Since 53 United States nationals continue to be held hostage, obviously this
case is not moot. The dispute submitted in the Application of the United States
persists. While therc may be reason to hope that the hostages will soon be
released and the United States Embassy in Tehran restered to the control of the
United States, even these long-sought and repeatedly deferred developments
would not render these proceedings moot.

This is s0 because the United States Application and its final conclusions seek
more than the release of the hostages and the restoration of thc Embassy to
United States control. The Court is asked to adjudge and declare that Iran has
violated its international legal obligations to the United States by its conduct,
conduct that cannot be erased by a change of policy on the part of Iran. The
Court is asked to require the Government of Iran to ensure the inviolability and
effective protection of the premises of the United States Embassy, Consulates
and Chancery, as well as their restoration to United States control. Iran is asked
not only 1o release the hostages and afford them freedom and facilities to leave
the territory of Iran, but to ensure all diplomatic and consular personnel of the
United States in [ran the protection, privileges and immunitics 1o which they are
entitled, including immunity from any form of criminal or other jurisdiction.
Iran is asked to prosecute or extradite the persons responsible for the crimes
committed against the personnel and premises of the United States Embassy and
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Consulates in Iran. And, finally, the Court is asked to adjudge and declare that
the United States is entitled to the payment to it, in its own right and in the
exercise of its right of diplomatic protection of its naticnals held hostage, of
reparation by Iran for the violations of the international legal obligations which
it owes to the United States, in a sum to be determined by the Court at a later
stape of the proceedings. Even if, as the United States profoundly hopes, the
hostages are home before this Court renders judgment, the United States will
wish 10 maintain these claims.

A declaration that an international legal obligation has been violated would
be appropriate even if the violation were not continuing. The Court so
recognized in the Corfu Channel case (I.C.J. Reports 1949, p. 36) where it held
that past action of the United Kingdom had violated Albanian sovereignty. This
declaration vindicated aspects of the Albanian legal position. It also scrved to
clarify the law not only with respect to rights in the Corfu Channel but with
respect to as vexed and vital a question as intervention.

In the Northern Cameroons case (1.C.J. Reports 1963, pp. 15, 37), this Court
observed that a declaratory judgment has continuing applicability if it expounds
a rule of customary international law or interprets a treaty which remains in
force. In this case, the Court’s judgment would serve both functions, since the
relevant treaties—certainly the Vienna Conventions—in many respects codify
customary international law. These cardinal codifications of international law
are contained in treaties which remain fully in force despite the daily violations
of their paramount provisions by the terrcrists in Tehran and by the Govern-
ment of Iran which, at its highest level, reaffirms its support for the holding of
hostages and continues to seek to exploit that grossly illcgal act for purposes of
unconcealed coercion.

A declaration of the rights of the United States and of the obligations of Iran
will leave no possible ambiguity about the legal principles at issue in this case. It
will constitule an authoritative holding by the principal judicial organ of the
United Nations as to the meaning of the legal principles at stake—principles
which are of profound importance to the viability of diplomatic relations and to
civilized intercourse among States. The Court’s judgment will, we trust, also
require the Government of Iran not only to terminale but never to repeat such
violations of its international obligations.

This case, accordingly, is fundamentally different, we submit, from the
Nuclear Tests case. In that case, Australia—and in a parallel case against
France, New Zealand—simply and solely sought that the Court adjudge and
declare that “the carrying out of further atmospheric nuclear weapon tests in the
South Pacific Ocean is not consistent with applicuble rules of international law”
and that the Court order that the French Republic “shall not carry out any
Surther such tests” (Nuclear Tests (Ausirafia v. France}, Judgment of 20
December 1974, 1.C.J. Reports 1974, pp. 253, 256 (emphasis added)). When the
Court lound that France had given assurances binding in international law that
it would conduct no further nuclear tests in the atmosphere it declared the casc
to be moot.

Bul the present case could not be mooted by any declaration on the part of the
Government of Iran, nor could it be mooted simply by its release of the
hostages—profoundly important, profoundly welcome, and urgently essential as
that release is. For in this case, unlike Nuclear Tests, the United States seeks a
declaration that the conduct of Iran which has taken and is taking place is in
violation of its international legal obligations—obligations which not only are
not controverted but incontestable. And in this case, unlike Nuclear Tests, the
United Staies sccks not only that the Respondent refrain from certain acts but
that it be ordered to take certain acts, among them, in addition to the critical act
of relcase of the hostages, ensuring that all United States nationals held hostage
be accorded the full protection, privileges and immunities to which they are
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entitled under treaties in force and gencral international law. The United States
secks that the premises of the United States Embassy, Chancery and Consulates
be restored to United States control and their inviclability and effective
proteclion ensured, as provided by treaties in force and general international
law. The United States seeks the prosecution ot extradition of those persons
responsible for the crimes in point.

And finally, unlike the Nuclear Tests cases where the Applicants presented no
claim for damages, the United States most decidedly seeks reparation. Of course,
in this case Tran has neither freed the hostages nor given the least sign, still less
underiaking obligations binding in international law, that it will observe a
course of lawful conduct.

For reasons which are no less compelling and no less dispositive, the Court’s
Judgment in the case concerning the Northern Camernons in no way could
support a holding of mootness. This is so for a multiplicity of reasons, cspecially
that in that case the Court was asked to make a declaration about a treaty
obligation no longer in force and a declaration which would have been without
opcrative effect.

May [ now turn to another question that might be and indeed has been raised
with respect to whether this case is moot or otherwise inadmissible, The question
which you, Sir, put in these terms:

“Whether the establishment or work of the commission of enquiry sent
by the Secretary-General (o Tehran affects in any way the jurisdiction of the
Court to continue the present proceedings or the admissibility or propricty
of these proceedings.”

Mr. Owen has described the mandate of the commission of enquiry: fact-
finding with respect to the grievances of Iran. It was hoped, and is hoped, that by
proceeding to discharpge this mandate, the commission would thus promote—
allow, was the term the Secretary-General used-—the release of the hostages.
But the commission’s mandate to which, 1o the best of our knowledge, the
commission has adhered, in no way includes or trenches upon the ¢laims which
the United States has submitied to the Court. This is becausc the commission is
limited to the finding of facts and because those facts relate only to the
grievances of Iran, grievances as to which the judgment of this Court has not
been requested. For these reasons, it is submitted, neither the admissibility nor
the propriety of these proceedings have been affected by the establishment or
work of the United Nations commission of enquiry.

It should be added that the fact that the Secretary-General of the United
Nations has endeavoured to promote the solution of the hostages crisis by
sefting up a commission of enquiry on grievances of Tran or the fact that the
United States has repeatedly let it be known that it is open Lo other peaceful
means of settlement and most notably to the negotialions which Iran has to date
refused, equally does not prejudice the jurisdiction of this Court. As the Court
held in the case of the Aegean Sea Continental Shelf:

“Negotiation and judicial settlement are enumerated togeiher in Article
33 of the Charter of the United Nations as means for the peaceful
settlement of disputes, The jurisprudence of the Court provides varicus
examples of cases in which negotiations and recourse to judicial settlement
have been pursned pari passu... Consequently, the fact that negotiations are
being actively pursued during the present proceedings is not, legally, any
cbstacle to the exercise by the Court of its judicial function.” (£.C.J. Reports
1978, p. 12)

May I turn now from questions of mootness, and we submit that there are
none, to other questions of the admissibility of the claims of the United States
which conceivably might be raised,
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THE STANDING OF THE UNITED STATES

It is clear on the face of the Application and from the compelling facts of this
case that the United Stales has standing to maintain the claims apainst Iran
which it maintains. Iran is alleged to have violated and to be in a statc of
continuing violation of treaiy obligations which it owes directly to the United
States. These violations are so grave, so fully engage obligations under
multilateral treaties of a universal character and constitule such an unprece-
dented and sustained attack on the vitals of international diplomatic relations,
that they have naturally and rightly aroused the concern and condemnation of
the world. Other States in this situation in addition to the United States arein a
position to proiest, and have protested, the violation of obligations under
treatics to which they are parties. But that fact does not detract from the fact
that it is the United States that is most immediately and profoundly wronged by
[ran’s uniawful acts: that it is its diplomats, its citizens, its Embassy and
Consulates which have been scized and held hostage in order to coerce the
United States into complying with demands which Iran, or terrorists acting on
its behalf, make upon the United States, The standing of the United States to
maintain claims against Iran lor its multiple violations of international obliga-
tions it owes the United States is manifest.

That standing embraces the right of the United Stales to maintain claims not
only on its own behalf but on behalf of its nationals held hostage. Thosc
persecuted persons were United Stules citizens at the time of their scizure and
when the United States Application in these proceedings was filed, and remain
United Siatcs cilizens today.

INAPPLICABILITY OF LOCAL REMEDIES RUL:

There can be no question of the failure of these nationals to exhaust local
remedies in Iran before the United States exercised its right of diplomatic
protection on their behall. If there is any possibility of achieving the release of
the hostages through what in the common law would be a writ of habeas corpus,
that possibility has escaped us. But the world is aware of the notorious summary
proceedings that have characterized revolutionary tribunals in Iran. It is difficult
to believe that an American diplomat could obtain justice, cven in a civil suit,
under the circumstances prevailing in Iran.

There has hardly been a more compelling case [or application of the rule that,
where there are no effective local remedies to exhaust, local remedies nced not be
exhausted. Moreover, in a casc such as this, it rcsts upon Iran to show that in
fact a local remedy exists which the United Statcs nationals in question have
failed to exhaust (T. M. Meron, “The [ncidence of the Role of Exhaustion of
Local Remedies”, 35 British Year Book of International Law (1959), pp. 83-84).
This is a proposition which is supported by very recent authority in the United
Nations Committee on Human Rights (34 UN, GA, Official Records Supp. 40,
UN doc. Af34/40, at pp. 124-126 (1980) and the European Court of Human
Rights Deweer case (Judgment of 27 February 1980}, at p. 11},

Furthermore, it is well-cstablished thai the rule of exhaustion of local
remedics docs not apply to “cases primarily bascd on a direct breach of
international law, causing immediatc injury by one State to another™.
(T. Meron, ep. cit., at p. 84) As a leading commentator has written, if one
State

“uapplies to the International Court of Justice complaining of a breach of
cerlain treaty obligations by [another State] (as shown by its conduct
towards the injured alien) ... this would appear to be a casc of direct injury
te which the rule of local remedies would not be applicable™ {ibid., at p. 86.
See also the Award in the Franco-American Air Arbitration of 1978, 54
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International Law Reports, p. 304, and A. Freeman, The International
Responsibility of States for Denial of Justice (1938), pp. 404, 405).

Where the case i1s one of mixed injury, that is, injury both to the State
and fo its pationals, again the rule of exhaustion of local remedies docs not
apply. As the then Professor Ago, in his capacity of Special Rapporteur of the
International Law Commission on State Responsibility, demonstrated, in such
circumstances ‘it was generally the infringement of the rights of the State which
took precedence™. (1 Yearbook of the International Law Commission (1977),
p. 265.)

Applying these principles to this case, it is clear that the rights of the United
States have been directly infringed by Tran, under the four treaties on which the
United States relies. Those treaties create inter-State rights and duties and their
breach constitutes direct injury to the United States. To the extent that United
States nationals have also sustained injury—as they have—the rights of the
United States take precedence. For all these reasons, it is submitted, local
remedies need not be exhausted.

Two further questions of the admissibility of the Court’s proceeding with this
casc may be mentioned.

Omnc is the contention advanced by the Islamic Republic of Iran in its letters to
the Court of 9 December 1979 and 16 March 1980 “that the Court cannot and
should not take cognizance of the case which the Government of the United
Staies of America has submitted to it. A case confined to what is called the
question of the ‘hostages in the American Embassy in Tehran’. For this question
only represents a marginal and secondary aspect of an overall problem.” Tt is
indeed this contention which we believe is at the heart of the questions posed by
Judge Gros in the third set of questions (see p. 268, supra) which he was good
enough to ask yesterday and permit me now to endeavour to respond to those
questions,

Judge Gros initially asked for an indication of the legal bases for the rejection
by the United States of Iran’s contentions that the dispute between Iran and the
United States fundamentally concerns the attitude of the United States Govern-
ment towards Iran prior to 4 November 1979 and only subsidiarily relates to
post 4 November events. It is submitted that the answer to this question is to be
found in paragraphs 23, 24 and 25 of the Court’s Order of 15 December 1979.
The Court there declared that

“however imporiant, and however connected with thc present case, the
iniquities atteibuted to the United States Government by the Government

“of Iran . . . may appear to be to the latter Government, the seizure of the
United States Embassy and Consulates and the detention of internationally
protccted persons as hostages, cannot, in the view of the Court, be regarded
as something ‘secondary” or ‘marginal’, having regard to the importance of
the principles involved . . .”

and the Court held that

“moreover, if the Iranian Government considers the alleged activities of the
United States in Iran legally to have a close connection with the subject-
matter of the United States Application, it remains open to that Govern-
ment ... to present its own arguments to the Court regarding those
activitics, cither by way of a defence in a counter-memecrial or by way of a
counter-claim . . . By not appearing in the present proceedings, the Govern-
ment of Iran, by its own choice, deprives itself of the opportunity of
developing its own arguments before the Court. No provision of the Statute
or Rules contemplates that the Court should decline to take cognizance of
one aspect of a dispute merely because that dispute has other aspects,
however important.”
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Now if Tran had raised any claims or counterclaims, or a defence, the United
Stales would have had the opportunity to challenge them on the merits or by
way of preliminary objections. To invoke them instead as a bar to the
admissibility of the United States claim would deprive the United States of that
opportunity. Where, by its own choice, Iran has failed to make its own claims or
counterclaims, or cven offer a defence, and where, as here, the Applicant’s case
on the jurisdiction and the merits is overwhelming, it cannot be imagined that
the Court will find any problem of jurisdiction or admissibility which the
Respondent, Iran, if it had argued, could not itsell have made out. The case of
the United States, and the jurisdiction and propriety of this Court deciding it,
cannol be prejudiced by Iran’s inaction, especially in circumstances where its
action could have produced so little.

Judge Gros further asks, may a State, to be called lor purposes of simplicity
State A, which seises the Court of a case, define its dispute with another State
(State B) unilatcrally when the latter defines the dispute differently in official
communications. It is submilted that the answer is most decidedly, “"Yes”. Thatis
to say, State A may define a dispute with State B as it sees that dispute, and may,
where the Court has jurisdiction over a dispute in the terms in which State A views
the dispute, bring the dispute to the Court for its judgment. It is for the Court to
decide whether in fact State A has submilled Lo the Court a dispute with State B,
and 4 dispute which, moreover, falls within the Court’s jurisdiction. The Court
should not lail to so decide however because State B sees the dispute differently
and makes generalized allegations or offers sweeping motivations which it fails to
substantiate. As the Court so pertinently held in the Appeal Relating to the
Jurisdiction of the FCAQ Council, jurisdiction does not vanish...

“merely because considerations that are claimed to lie outside the treaties
may be involved if, irrespective ol this, issues concerning the interpretation
or application of these instruments are nevertheless in question . . . compe-
tence must depend on the character of the dispute submitied . . . and on the
issucs thus raised—not on those defences on the merits, or other considera-
tions, which would become relevant only after the jurisdictional issues had
been settled.”

Finally it might be asked whether this case is ripe for judgment. That is a
question which answers itself. It is hard to imagine a case in which the legal
issues could be starker, the facts more competling, the urgency of a judgment to
which the Security Council might give effect, more imperative. For all these
reasons it is submitted that the Court has jurisdiction to render judgment on the
claims of the United States, and that no questions of admissibility, or other
questions, pose any obstacle to its proceeding to judgment in this case.
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ARGUMENT OF MR. QWEN

AGENT OF THE GOVERNMENT OF THE UNITED STATES OF AMERICA

THE CLAMS OF THE UNITED STATES

Mr. OWEN: Mr. President, distinguished Members of the Court. It is now my
privilege 10 resume the argument on behalf of the Government of the United
States, and I propose now, with the Court’s permission, to discuss the United
States claim on the merits as against the Islamic Republic of Iran. At the outset
would like to make one preliminary comment about the fact that the Govern-
ment of Iran has deliberately decided not to participate in the proceedings before
this Court. There are situations, of course, where it is not fair to infer anything
substantive aboul the merits of the case from an absence of this kind, but for a
series of reasens we think that it is very apparent that this is not such a sitnation.
In the first place, there is absolutely no reason at all why Tran, if it had any
defence to make in this proceeding, should not have appcared here to make it. In
various countries of the world, including the United Kingdom, France and the
United States, the intensely strained relations which arose as between Iran and
the United States last November have given rise to a very high volume of civil
litigation in which the Government of Iran appcars as a litigant, both offensively
and defensivcly. There are almost 200 such cases now pending in many different
courts, and the Government of Iran has demonstrated its ability to litigate with
vigour in any forum that it chooses. It has retained able counsel in several
different countries and mustered all of the arguments that could possibly be
presented in such causes. So far as we know, out of all the different courts
involved, this is the only court in which Iran has failed to appear.

In such circumstances, I suggest, the reason for the Iranian absence is clear: if
Iran had any possible defence to be presented on the merits, it would be here to
present it, but it has none.

Indeed, T suggest that that conclusion is supporied by the letters which the
Government of Iran sent to the President of the Court on ¢ December and 16
March. Those letters did not present disrespectful or casual comment. They set
forth a most respectful and carefully thought-out position, and for that reason
their silence on certain matters is as significant as their ‘actual words. The fact
that Iran made absolutely no attempt to argue that its conduct with respect to
the hostages in the Embassy is legally defensible is a matter, I submit, of which
the Court is entitled to take note.

Moreover, the indefensibility of Iran’s conduct is corroborated by the truly
unanimous reaction of the countrics of the world. Obviously there are many
countries in which the Tranian revolution is regarded with great sympathy and
approval. There are many countries that will support Iranian positions on
different issues, provided that there are grounds for doing so. So far as we know,
however, there is not a single country in the world which has suggested in any
way that the Iranian cenduct in scizing the Embassy and the hostages was
Justified within the framework of international law, The absolutely unanimous
view that Iran has broken the rules is refleeted in the vote of the Sceurity Council
on 4 December, and in the outpouring of opinion from countries all over the
world within the last four-and-a-half months. That opinion, [ should emphasize,
is shared by States representing every shade of political and economic, and even
religious, persuasion. It is shared by the largest countries in the world and by the
smallest. It is shared by the richest, the poorest, and by the East and West; by the
aligned and non-aligned—in fact by everyone.
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The Tranian Government would clearly prefer that this were not so. Secking to
mollify, to some degree at least, the world-wide criticism which has come raining
down upon the Iranian Government since the seizure of the hostages, the
Iranian Foreign Minister, Mr. Gotbzadeh, has suggested that the ordinary rules
ol diplomatic immunily are essentially irrelevant because, he has said, they were
devised by, and for the bencfit of, what he refers to as “the Big Powers™. 1t is Mr.
Gotbzadeh’s theory that the purpose of the international legal principles
involved is to prevent prosecution of *“the crimes that the representatives of the
big powers have committed in the small countries™, a comment which is reflected
at page 96, supra.

Along the same lines the grandson and adviser of the Ayatollah Khomeini has
asserted, as indicated in our Memorial at pape 218, supra, that the Embassy
seizure has found favour in the Third World, that the seizure of diplomats as
hostages is aef regarded by third World populations as violating international
law, and that “the peor and under-privileged despise the legal and meddlesome
minds of the rich and powerful”.

The actual reactions of such States demonstrate that this Iranian thesis is
factually incorrect in every particular. The views of the smaller countries,
including countries in the Third World, are reflected in the records of the United
Nations Security Council debates during December and January. Just as onc
examplc, let me refer to the views expressed by the representative of Zaire, who
explicitly called on the Government of Iran to bring itself into compliance with
the principles of international law. He stated as follows:

“We in the Third World who continue unswervingly to strive for the
democratization of international rclations, for a more just and cquitable
system of inlernational relations, protected from fear, arbitrary actions and
the rule of force, but guaraniced by the force of law, atlach the ulmost
importance to this, bearing in mind the means available to us, because we
are convinced thal in a world without principles and laws we should be the
losers.” (UN doc. S/PV.2175, | Dec. 1979, at p. 58.)

The same theme was urged by the representative of Panuma, appealing to the
Irapian authorities to “‘cease their illegal and inhuman detention of persons
protected by international law”. He stated:

“For a small country, existence as a nation is only pessible in a world in
which law and order prevail. The sole weapon, the only defence of a small
nation lies precisely in the maintenance of the legal system that governs
international relations.” (UN doc. §/PV.2176, 2 Dee. 1979, at p. 47.)

Again, the representative of Gabon referred to the long-established principles
of diplomatic immunity and made the following observation;

“Respect for these diplomatic customs is even more fundamental for
countries such as ours, which owe their very existence in the face of power
politics and hegemony of all kinds to the recognition of this international
law...” (UN doc.85/PV.2175, at p. 22.)

And finally the same position was summed up by the represcntative of Portugal
in the following terms:

“In any countty the rule of law is the best defence of ordinary people
against oppression and tyranny. Similarly, between States, international
law is the only defence of the small, poor and weak countries against the
rich and poweeful.” (fhid., at p. 12.)

[t is simply inaccurate for the Government of Iran to suggest that there is an
element of world opinion which regards their hostage-taking as lawful. There is
not, The small and non-aligned countries, together with the major powers from
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East and West, including such countries as thc Sovict Union, the Uniled
Kingdom, Czechoslovakia and France, are totally agreed that the seizure of the
American Embassy and the capturing of the American hostages in Tehran
constitute fagrant and continuing violation of international law.

The principles of international law which this Court is being asked to
vindicate are of deep concern to all States for they are indispensable to a civilized
international order. Moreover, although 1 regret the need to make this observa-
tion, there is clear evidence that the world is entering upon a new era of terrorism
in which the seizure of hostages, including particularly diplomatic hostages, is a
political technique which is being used with increasing frequency. In most cases,
it is true, diplomatic agents have been seized by terrorist groups who reflect at
most 2 minority political position within the particular country involved, but it is
nevertheless the fact that in the past decade diplomats from a great many
different countries have been seized and detained for political purposes. Just in
one recent episode the seizure of the Dominican Embassy in Colombia
diplomats from no less than 14 different countries were taken captive, including
diplomats from Awstria, Brazil, Bolivia, Costa Rica, the Dominican Republic,
Egypt, Guatemala, Haiti, Israe!, Jamaica, Mexico, Paraguay, Peru, Switzerland,
Uruguay, the United States, the Vatican and Venezuela.

Every one of these episodes of course reflects a terribly serious situation lor
the affected States. But the severity of the episode in Tehran far exceeds any of
the other examples, both qualitatively and quantitatively. In Tehran the host
Government itsell participated from the outset, seizing a large number of
hostages and maintaining their captivity for months on end in order to achicve
its political purposes. From the point of view of the future of international
relations and workd peace, the events elaborated in the present record are truly
frightening and emincus. Unless the world community takes every possible step
toward condemning and discouraging such conduct, the rule ol international
law will be gravely imperilled.

Lack OF RELEVANT EXCEPTIONS TO DHPLOMATIC IMMUNITY

Before [ begin my discussion of the particular substantive rules which Iran has
violated since 4 November 1979, 1 should like 1o address myself to the second
question (see p. 254, supra) put by the President of the Court yesterday. That is,
“whether a State may have an inherent right in any exlreme circumstances to
override its obligations under the rules of diplomatic and consular law to respect
the inviolability of diplomatic and consular personnel and premises, and if so, in
what circumstances”. As discussed in our Memorial at pages 160 and 164, supra,
there have been suggestions that the general rule of inviolability is subject to a
few extremely narrow exceplions. Arguably, the police agents of a State may
apprehend a diplomatic agent who is actually in the act of committing a crime.
Or briefly use force to restrain a diplematic agent who is engaged, for example,
in an actual assault upon another person. Even these limited exceptions,
however, are controversial, particularly in regard to the inviolability of premises.
In any event, we submit that by no stretch of the imagination can any of these
possible exceptions have any application in the present casc. The American
Embassy and its personnel were not seized to avert an imminent peril of the kind
envisaged in these possible exceptions to the rule of inviolability, Instead, as
indicated by the statements of the Government of Iran, the apparent purpose of
the seizure and of the prolonged detention of the hostages was and is to coerce
the United States into complying with certain Iranian demands. Iran is under no
obligation to maintain diplomatic relations with the United States or to permit
the United States to maintain an Embassy in Iran, or even to tolerate the
presence in Iran of some officials whom Iran may consider objectionable. But
having established diplomatic relations with the United States, Iran is obligated
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to respect the inviolability of the United States diplomatic mission and its
personnel, an obligation which exists even in time of war (scc, e.g., Articles 44
and 45 of the Vicnna Convention on Diplomatic Relations),

In short, any exceptions to the rule of inviolability have no application in this
case and this Court was absolutely correct when it stated in 1ts Order of 15
December that the rule of inviolability is “unqualified”™.

CaTeGORIES OF UNITED STATES CLAIMS

Against that background, I should likc now to turn to the specific claims
asserted here by the United States. As we see it, there are five broad categories of
unlawful conduct from which those claims arise. They are, first, the seizure and
continuing detention of the American hostages in Tehran. Second, the harsh
treatment and other conditions associated with that detention. Third, the
interropation and threatened trial of the hostages. Fourth, the invasion and
occupation of the United States diplomatic and consular premises in Tehran.
And fifth, the failure of the Iranian Government to bring the perpetrators of
thesc crimces to justice.

IMMUNTTY OF EMBASSY PERSONNEL FROM SEIZURE

In setting forth the United States claims as they arise from the seizure and
continuing deiention of the American diplomatic agents and staff in Tehran, we
are relying upon what is probably the oldest and most fundamental rule of
diplomatic law. As I indicated yesterday, it has been established customary
international law for centurics that every diplomatic agent enjoys diplomatic
immunity and that under no circumstances may he be seized by the receiving
State, either as a hostage or for any other purpose. The rule of personal
inviolability was followed even in early civilizations, simply because a diplomat
cannot perform his functions without such a rule. Many authorities view the
principle of inviolability as the core or central principle from which all
diplomatic privileges and immunities have been derived. It is a rule which has
found such universal acceptance that according to one leading authority, as set
forth in our Memorial at page 160, supra, from the 16th century down to the
present time no receiving State has authorized or condoned a breach of a
diplomat’s personal violability. This is not to say that there have not been
instances when a diplomatic agent has been unlawfully detained. The point is
that although there have been such instances, the practice has been for the
receiving State to recognize the seizure as a violation of international law and to
make amends in one way or another. For example, in 1917 the American
Minister to Guatcmala was briefly detained by the Guatemalan police. In that
case, however, the president of Guatemala immediately apologized and issued
orders that the officers involved be punished. Similarly, in 1932 when the
American Minister in Ethiopia was attacked by police officers, the Ethiopian
Government brought about the prosecution of the officers and gave broad
publicity to the resulting sentences.

I think it is truly safe to say that, with the possible exception of the present
Government of Iran, there is not a single government in the world which would
dissent from the fundamental proposition that every diplomat is entitled to
absolute personal immunity from attack or seizure, except in exceptional
circurnstances which are not relevant herc.

The universal acceptance of these principles of course led to their inclusion in
the 1961 Vienna Convention on Diplomatic Relations and that Convention
gives rise to the most important claims asserted by the United States in this
proceeding. Specifically, Article 29 of the Convention provides in the most
explicil terms that “the person of a diplomatic agent shall be inviolable™, that he
“shall not be liable Lo any form of arrest or detention, and that the receiving
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State shall treat him with due respect” and “take all appropriate steps to prevent
any attack on his person, freedom or dignity”. All of these principles constitute
simply a codification of previously existing law. In addition, the 1961 Conven-
tion added the principle that the same privileges and immunities should be
enjoyed by the members of the administrative and technical staff of a diplomatic
mission. The relevant provision of the 1961 Vienna Convention is Article 37.

With these fundamental principles in mind, it really requires no argumenta-
tion to demonstrate that on 4 November 1979 the Government of Iran
embarked on a course of conduct which violated these principles in the most
flagrant and indisputable way. At that time, with the assistance of the
Government’s revolutionary guards, the so-called student followers of the
Ayatollah Khomeini physically captured some 63 United Statcs nationals and a
number of non-Americans as well. In addition, threc United States diplomats
have been physically confined within the premises of the Iranian Foreign
Ministry bringing the total number of detained Americans up to 66 individuals.
That total, ol course, does not include the six additional Americans who were
able to slip away from thec Embassy at the time of the attack and achieve a safe
refuge and eventual escape through the good offices of the Canadian Govern-
ment. As to the 66 Americans who have actually been in captivity, all but iwo
enjoyed diplomatic status either as agents or staff. The other two are an cducator
and a businessman whe happen to have fallen into the hands of the student
followers of the Ayatollah and as to those two individuals we claim no personal
immunity as such. On the other hand, as indicated in our Memorial, those (wo
individuals, being present in the Embassy, were entitled to the immunities arising
from their presence there and as United States nationals within Iran they were
separately entitled to receive “the most constant protection and security” under
the Treaty of Amity between the United States and Iran.

Of the 64 persons who were and are entitled to diplomatic immunity 13 were
released on 20 November pursuant to an order issued by the Ayatollah Khomeini.
In that same order the Ayatollah commanded, in effect, that the remaining 51
diplomatic agents and staff be continued in confinement and their confinement
continues to this day. As I mentioned earlier, three of them, one of whom is the
American Chargé d’Affaires Mr. Bruce Laingen, are confined in the Iranian
Foreign Ministry and the other 48 are held by the so-called militani students.

DMRECT RESPONSIBILITY OF IRANIAN GOVERNMENT

As 1 noted yesterday, we think it is really beyond dispute that since 4
November all of the confined Americans have been under the continuous
autherity of the Ayatollah, to whom the student captors have repeatedly pledged
their allegiance. On 17 November, when the Ayatollah directed that 13 be
released and that the remainder be detained, the students obeyed with precision.
A few wecks ago, when the President and the Foreign Ministry sought to bring
about the transfer of the hostages from the custody of the students to the
custody of the government, the students guickly focussed on the question
whether the transfer had been ordered by the Ayatollah. They made claim that if
the Ayatollah issued such an order for a transfer they would obey, but when he
declined to do so they retained the hostages in their custody. It may be that some
officials of the Islamic Republic would prefer that the hostages be released, but it
is the will of the Avyatollah that bas conirolled to this day.

Under the circumstances, I respecifully submit, the Court has no real
alternative bui to attribute the conduct of the students to the Government of
Iran. Time and again since 4 November officials of the Iranian Government have
acknowledged that the students are acting on behalf of the State (see, c.g.,
Mecmorial, pp. 88, 128-130, 197-200, supra, Supplemental Documents 3, 21, 65,
72,79, 100, 115, 129, 130, 135, 139) and the facts have been publicly recognized
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by nations throughout the world. We have reviewed the debates in the Securily
Council in December with respect to the responsibility of the Government of
Iran in carrying out these violations of internalional law and those debates, as
well as the resulling resolution, make clear that all of those who participated
were agreed on the respensibility of the Iranian Government itself. (See, e.g.,
UN doc. §/PV.2175, at p. 11 {Norway), 12 (Portugal), 28-30 (Bolivia), 38
(Nigeria); 8/PV.2176, at 22 (Federal Republic of Germany), 23-25 (Australia),
33.35 (Malawi), 42 (Panama), 33 (Spain); S/PV.2177 at p. 5 (Swaziland), 11
(Belgium); 8/PV 2182, at p. 26 {Singapore).) As soon as the Ayatellah, the chief
of State, decides that the hostages are to be released they will be, but so long as
he adheres to the beliel that the detention of the hostages serves his political
purposes, they will presumably remain in captivity.

It should be noted that in a very real sense this conduct on the part of the
Iranian Government constitutes a retreat from the standards which Tran itsell
has cndorsed for many years. In 1924, for example, an Iranian mob attacked and
killed one Major Robert Imbrie, an American Vice-Consul in Tehran, and the
Persian Government immediately recognized that by failing to protect Major
Imbrie it had viotated an international legal obligation which it owed te the
United Stales. At that time the Government acknowledged its responsibility,
agreed to pay an indemnity lo the Major’s widow, and initiated action lo
apprchend and punish the offenders. More than 50 vears ago the Government of
Tran recognized its legal responsibilities, but it has refused o do so today.

At a much earlier point in my presentation, I made mention of the fact that
the conduct of the Tranian Government towards the hostages represents
compound violations of international law und the point I think is well illustrated
by the Imbrie case to which I have just referred. Under the treaties upon which
the United States relies, the Government of Iran has had a continuing obligation
to protect United States natlionals from seizure or other harm and to prevent
such crimes from going forward and this duty of prolection and prevention
arises under Article 29 of the 1961 Vienna Convention on Diplomatic Relations,
under Articles 2 and 4 of the New York Convention on the Prevention and
Punishment of Crimes Against Internationally Protected Persons including
Diplomatic Agents, and under Article II of the 1955 Treaty of Amity, Economic
Relations and Consular Rights between the United States and Iran. In other
words, the conduct which we have described to the Court at such length has
violated Iran’s duties of protection and prevention under several different
treaties, and yet, I submit, that it would be a vast understatement 1o suggest that
the Government ol Iran is guilty of nothing more than a failure to protect the
Americans and prevent the crime. The most significant fact 1s that, far from
merely failing to protect the individuals and prevent the crimes, the Iranian
Government itself has participated in the seizure and in the commission of the
crimes, thereby compounding the vielations many times over. Where a police-
man fails to prevent a kidnapping from taking place, he may be criticized at one
level, but where he affirmatively participales in the kidnapping, he is engaged in
a lar more flagrant violation of the law.

At this point T would like to turn to a related, but somewhai different set of
gricvances stemming from the seizure of the hostages. [t relates to the conditions
under which these United States nationals have been held in captivity. It would
be one thing il the Iranian Government had placed these individuals under
house arrest and allowed them to conlinue to live in relatively humane
conditions. Such conduct would, of course, have constituted a serious and
tolally unacceptable violation of international law, but it would not have been
nearly as egregious as the conduct which has occurred in fact.

The Court adjourned from 11.20 to 11.40 am.
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QUESTIONS BY JUDGES MOROZOV AND ODA

Judge MOROZOV: I would be grateful if the Agent of the United States of
America would reply to the following seven questions.

1. T would recall that on 19 February 1980 the Deputy-Agent of the United
States called on the President of the Court, at the latter’s request, and told him
that having regard to the delicate stage reached in negotiations, the United
States Government would request the President and the Court to defer the fixing
of the date for the opening of the oral proceedings for the time being; he added
that he could not at that stage give the President any idea when a further
statement might be forthcoming. On 27 February 1980, at the request of the
President, the Deputy-Agent of the United States apain called on him and said
that the delicate stage reached in the negotiations regarding the establishment
and objectives of the commission had led the United States Government to
request that the hearings be not fixed to open in February. That Government’s
estimate of the situation led it to suggest that it would be convenient if the
hearings could begin on 17 March. The Deputy-Agent added that it was possible
that a consideration of the hostages’ well-being might lead his Government to
supgest a later date, although 17 March would continue to be the date which it
envisaged.

In the light of this, my question is as follows:

If the establishment by the United Nations of a special commission, and the
activity of that commission, does not relate specifically to the question of the
release of the hostages, and if the Court should, according to the United States
Government, consider the case as one of urgency, what was the reason why the
United States Government has wasted approximately one month before pursu-
ing the defence, with the assistance of the Court, of its diplomatic and consular
staff detained in Tehran?

I should say that my reference to the statement to which T have just drawn
attention, and my further references to what was said at yesterday’s meeting, are
based on my notes, and I therefore do not pretend to quote precisely. As a
technical matter, I had no chance to refer in time to the record of yesterday’s
meeting, in spite of all efforts of our Registry to provide it.

2. At the hearing of 18 March 1980 the Agent of the United States said that
the United States Government has followed a policy of restraint in its relations
with the Islamic Republic of Iran, which is in accordance with the provisions of
the United Nations Charter. In this connection, how would the United States
Government explain such well-known acts on its part as the freezing of Iranian
investments in the United States and abroad, which according to the press and
broadcast reports amount to some 12 billion dollars? Is it possible o regard such
acts, as well as threats to use other unilateral measures of coercion and threats to
use force against the Islamic Republic of Iran, as in conformity with the United
Nations Charter, and with paragraph 47 (B} of the Court’s Order of 15
December 1979, which required the United States Government not “to take any
action and should ensure that no action is taken which may agpravate the
tension between the two countries or render the existing dispute more difficult of
solution”?

3. As one of the sources of jurisdiction in this case the United States relies on
Article 21, paragraph 2, of the 1955 Treaty of Amity, Economic Relations and
Consular Rights betwcen the United States of America and Iran. Does the
United States Government consider that the coercive actions mentioned in my



QUESTIONS BY THE COURT 299

second question arc in compliance with the basic provisions of that 1955 Treaty
of Amity?

4. Could the United States Agent produce to the Court any letters, cables or
other evidence that a formal and official written suggestion was made by the
United States Government to the Government of the Islamic Republic of Iran
specifically directed io bringing the dispute to arbitration as provided for in
Article 21, paragraph 2, of the 1955 Treaty of Amity and, if so, at what date?

5. As a further source ol jurisdiction in the casc the Uniled States has relicd on
Articles 2, 4 and 7 of the Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons, including Diplomatic Agents,
of 1973. Could the United States Agent produce to the Court any letters, cables
or other evidence that a formal and official written suggestion was made by the
United States Government to the Government of the Islamic Republic of Iran,
specifically directed to bringing the dispute to arbitration as provided for by
Article 13 of that Convention and, if so, at what date?

6. What provisions of international law are rclied on by the United States in
suppeort of its submission mentioned in the Memorial for the extradition to the
United States of America, for the purpose of prosecution, of those Iranian
citizens who were allegedly responsible for the crimes committed against the
personnel and premises of the United States Embassy and Consulates in Tehran
{United States Mcmorial, para. (&) (v}, p. 190, supra)?

7. With reference to that part of the siatement by the United Statcs Agent at the
hearing of 18 March 1980 which related to the communication dated 16 March
1980 to the Court from the Iranian Minister for Foreign Affairs, to the effect that
the dispute before the Court is only part of the dispute between the two countries
and that part should be considered by the Court scparately, as was said by the
Agent of the United States; is it correct to interpret this part of the Agent’s
statement as a recognition of the existence of a manifold dispute between the
United States and Iran and, if so, would the United States Agent be kind enough
briefly to indicate 1o the Court the characteristics of that dispute as a whole?

Judge ODA; T would be grateful for the respenses of the Agent of the United
States to the following questions.

Firstly, in the declaration of Mr. Newsom of 6 December 1979 and in the
response by the United States of 11 December 1979 to questions presenied by
the Court, as well as in the argument of the Agent this morning, it is stated that
at least 28 members of the diplomatic staff and 20 members of the administrative
and technical staff of the Embassy, and two United States nationals who are not
qualified as diplomatic, administrative, technical, consular or service staff, have
been held hostage in the Embassy. In addition, three members of the diptomatic
staff have been held hostage in the Ministry of Foreign Affairs. Are there any
personnel among the hostages to whom the Vienna Convention on Consular
Relations alone applies? In this respect, in the Memorial of January 1980, Article
70 of the Vienna Convention on Consular Relations is not referred to. What
significance does the United States attach to this Article, Article 70 of the Vienna
Convention on Consular Relations?

Secondly, in the Mcmorial at page 171, supra, it is claimed that the
Government of Iran has failed to respect and protect the United States consular
premises in Tabriz and Shiraz. On the other hand, the Court has been informed
in the response of 11 December 1979 only that:

“The operations of the United States consular posts in Tabriz and Shiraz
had been suspended since February of 1979, when our posts in several
Tranian cities were aitacked by demonstrators. Therefore, ne American
personnel were at these posts at the time the incident occurred. The
premises were seized by demonstrators in early November and we have no
current report on their status.”
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Would the Agent be good enough to supply any information as to what has
happened to these consulates from February 1979 onward?

Thirdly, with regard to the consulates in Tabriz and Shiraz, only a breach of
the obligation concerning protection of consular premises is expressly alleged in
the Memorial. Ts it the contention of the Umted States that Iran has the
obligation, for instance, to accord full facililies for the operation of these
consulates?

The PRESIDENT: Mr. Owen, you may of course reply to those questions
either this morning or when you complete the submissions of your Government
at the session of the Court tomorrow morning {(see pp. 315-319, infra). I should
add that there will be some further questions from Judge Gros (scc pp. 312 and
513, infra) which will be made available to you in writing some time in the course
of the day, which it will alse be necessary for you, if you can, to reply to
tomorrow morning.
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ARGUMENT OF MR. OWEN (cunt;)

AGENT OF THE GOVERNMENT OF THE UNITED STATES OF AMERICA

ConDITIONS OF HOSTAGES CAPTIVITY

Mr. OWEN: Mr. President, when the Court adjourned 1 was about to enter
upon a discussion of the conditions under which the American hostages have
been held captive in Tehran. As I embark upon this aspect of the case, I should
remind the Court that we do not, of course, have access to the 53 individuals
who remain in captivity in Tehran today and therefore cannot furnish the Court
with any very concrete information as to exacily the conditions under which
these hostages have been existing for the past several moenths. On the other hand,
the Court may also recall that on 20 November 13 of the hostages were released
and those released hostages have provided the United States Government with
detailed information as to the manner in which they were treated during the first
two-and-a-half weeks of their captivity. Affidavits containing such information
are available for the Court’s in camera inspection, if they are desired. Although
there appears to have been some variation as among the treatment of different
hostages, it is fair to say that the conditions which existed during the first two-
and-a-half weeks of incarceration were harsh. Without going into great detail 1
might simply give some cxamples of the kind of treatment meted out to these
people in the early period of their confinement.

The female hostages were tied to straight chairs facing the wall and kept in
that position for 16 hours a day. All windows were boarded up and inside
electric lights kept burning 24 hours a day, thus inhibiting sleep. The hostages
were frequently blindfolded, the punishment for attempting to speak to another
hostage or for disagreeing with one of the puards was to be blindfolded for many
hours at a time. Hands were kept either bound or handcuffed at night, thus
inhibiting sleep. Some hostages were required to sleep on the cold bare floor with
their hands tied, without blankets or other amenities. In some cases changes of
clothing were not permitted and a bath or shower was permitted only rarely.
Several hostages were repeatedly threatened with guns and other weapons. On
one oceasion a student who was interrogating a women hostage showed her his
revolver 1o let her know that one of its several chambers was loaded and then
procceded to intimidate her by pointing the gun at her and repeatedly pulling the
trigger. Happily, he stopped in time, but the experience must have been
ternifying. The hostages have not been permitted te see newspapers or obtain
news in any other fashion. We also know that on a number of occasions some of
the hostages had been paraded blindfolded before hostile and chanting crowds.
submit that if one closes one’s eyes and imagines the sort of terror that would
necessarily be evoked by that treatment, one gets some inkling of what these
people have been put through.

Despite repeated requests to allow contact between the hostages and their
Government, all such contact has been absolutely prohibited. On a few isolated
occasions an outside observer has been allowed to sec some of the hoslages,
presumably because such visits have served the interests of their captors. But the
Secretary-General of the United Nations was not allowed to see any of the
hostages during his visit in late December and early January, and the United
Natiens commission was denied access to the hostages in the Embassy despite
the prior assurances of the Iranian Government.

All of these actions, we submit, have constituted flagrant violations of the
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international legal obligations which the Iranian Government owes to the
United States and to the hostages themselves.

Under Article 26 of the Vienna Convention on Diplomatic Relations and
Article 34 of the Vienna Convention on Consular Relations, all of the American
diplomatic and consular officials have been continuously entitled to *freedom of
movement and travel” within Iran and, under Articles 27 and 335 of the same
Convention, they have been continuously entitled to free communication with
their Government. ' .

All of those fundamental rights, which are absolutely essential to the
performance of diplomatic and consular functions, have been totally denied for
four-and-a-half months. Instead of being left free to go about their diplomatic
and consular duties, they have been confined like common criminals. As
indicated during the Secunity Council’s debate, particularly by the representative
of Portugal, the Government of Iran has imposed upon these hostages, what
that representative described as “an inexcusable form of cruel and inhuman
treatment™. .

I think it is striking, incidentally, that at the beginning of the Second World
War, when the Axis and Allied Powers went to war against one another, the
practice of each Government was to politely escort the diplomatic agents of the
enemy out of the country or intern them in comfortable guarters pending
exchange, whereas here the Iranian Government, with which the United States is
not at war, has subjected our people to harsh confinement.

Moreover, over and above the other severe aspects of this confinement, it is
apparent that some or all of these individuals have been subjected to gruelling
interrogation under conditions which by definition constitute coercion—as
illustrated, for example, by the woman who was so alarmingly interrogated at
the point of a loaded revolver.

Apparently, the Ayatollah Khomeini and his followers have been hoping to
find evidence that some of these hostapes are, to use their words, “spics”, and
have permitted coercive interrogation for that purpose. All of this has been done
under the auspices of the Avatollah who explicitly stated on 18 November, as
indicated at pages 88-89, supra, that his student followers were properly carrying
on these so-called investigations. The Ayatollah declared as follows: “What our
nation has dene is to arrest a bunch of spies who, according to the norms, should
be investigated, tried and treated in accordance with our own laws.”

Needless 10 say, this treatment of the hostages constitutes an independent and
gross violation of international law. Article 31 of the Vienna Convention on
Diplomatic Relations provides in the most straight-forward terms that cvery
diplomatic agent *‘shall enjoy immunity from the criminal jurisdiction of the
receiving State” and that he shall not be “obliged to give evidence as a witness™.
If the clear terms of the Convention preclude interrogation of these Americans in
an official courtroom of Iran, a fortiori the Convention precludes interropation
behind closed doors .under hostile and coercive conditions as apparently
endorsed by the Ayatollah Khomeini. Again, it is difficult to think of a more
gross violation of international law than locking up diplomatic envoys and
subjecting them to this kind of treatment. As the Court recognized in the
provisional measures which it indicated on 15 December, it seems clear that for
the past four-and-a-half months the Government of Iran has been subjecting the
Amecrican hostages in Tehran to, what the Court described as, “privation,
hardship, anguish, and even danger to life and health”.

It should be noted that even if all of the 533 Americans still in captivity in
Tehran were ordinary United States nationals, as contrasted with diplomatic
agents and staff, the treatment which has been meted out to them by the Iranian
Government would nonetheless be far below the minimum standard of treat-
ment which is due to «f aliens, particularly as viewed in the light of fundamental
standards of human rights. Paragraph 4 of Article 11 of the 1955 Treaty of Amity
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between the United States and Iran cxplicitly requires Iran to provide reasonable
and humane treatment in every respect to United States nationals in Iranian
custody, together with the most constant protection and security. The right to be
free from arbitrary arrest and detention and interrogation, and the right to be
treated in a humane and dignified fashion, are surely rights guaranteed to these
individuals by fundamental concepts of international law. Indeed, nothing less is
required by the Universal Declaration of Human Rights.

As 1 indicated a moment ago, at various times during the last four-and-a-half
months the Iranian Government has attempied to justify its treatment of the

American hostages by asserting that some of the hostages are spies who have’

violated the laws of Iran and who therefore may be treated as common
criminals, Yesterday Judge Gros posed three questions about such allepations,
and perhaps this is an appropriatc point for me to provide the answers.

REsPONSES TO QUESTIONS

First, in Judge Gros™ question 1 (B) (p. 268, supra) he asked whether, in any
diplomaltic exchanges prior to 4 November 1979, the Government of Tran voiced
criticisms to the effect that the United States diplomatic and consular personnel
in Tran had cngaged in cspionage or other unlawful actions against the
Government of Tran. The answer is that on scveral occasions during that period
representatives of the Iranian Government suggested to American officials in
very general terms that the United States was somehow engaged in some sort of
conspiracies or subversive actions against the new Iranian Government, but on
each of those occasions the American representatives unequivocally denied the
charges and asked the Government of Iran lo produce any evidence that it might
have to support its allegations. At no time did any Iranian official respond to
these requests by presenting any evidence or other matcrial bearing on any
alleged conspiracy or acts of subversion attributable to the United States.
Moreover, [ should emphasize, that none ol the generalized suggestions made by
the Iranian officials related to any of the diplomatic or consular staff in Iran. At
no time during the period involved did the ITranian Government raise any
question about the propricty of any activities of the American Embuassy in
Tehran. In response to Judge Gros’ quesiion whether the Iranjan authorities
ever indicated an intention to declare any member of the United States
diplomatic or consular staff persona non grata or “unacceplable’, the answer is
that they did not.

Next, in his question No. 2 {p. 268, supra), Judge Gros has referred to the
repeated suggestion, as advanced by the Ayatollah Khomeini and others, that the
American Embassy in Tehran was not really a proper diplomaitic mission, but
instead a “den of espionage”. The response of the United States is that the charge
is untrue; the United States Embassy in Tehran was a normal diplomatic mission
operating as such missions normally do.

In response to Judge Gros’ further question whether the United States was
involved in sabotage operations in Kurdistan or Khuzestan, or had plans of
intervention in Iran, the answer is no.

Apart from the answers which I have just given, I should also make clear that
for at lcast two reasons, the Iranian allegations of spying which have been
advanced in an effort to Justif'y the seizure of the Embassy, cannot properly enter
into this Court’s decision-making process in any way at all. In the first place,
those Tranians most closely associated with the spy charges apparcntly do not
appreciate the fact that the collection and transmission of information about the
host country is one of the most fundamental functions that diplomatic agents are
expected to perform. I have no doubt that when the United States Embassy was
operating in Tehran there was a flow of information about Iran from that
Embassy to the State Department in Washington and that there is today a flow
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of information about the United States from the Iranian Embassy in Washing-
ton to the Iranian Foreign Ministry in Tehran. Such activity obviously is normal
and proper as confirmed by the fact thal Article 3 of the Vienna Convention on
Diplomatic Relations explicitly lists such activities as a normal part of diplo-
matic agents’ functions. Second, and perhaps more importantly, even if there
had been some so-called spying on the part of one or more of the hostages, proof
to that effect would nevertheless be absolutely irrelevant to the present proceed-
ings. Long-established principles of international law and long-established State
practice make clear that if a diplomatic or consular agent engages in espionage
or other unlawful conduct directed against the receiving State, that does not give
the receiving State the ripht to arrest him or interrogate him or subject him to
any other aspect of the criminal prosecution process. Under Article 31 of the
diplomatic convention it is clear that every such agent enjoys complete immunity
from the criminal jurisdiction of the receiving State, no matter how displeased
that State may be with particular conduct. This is not to say, of course, that the
receiving State is without a remedy. Obviously, it has the right at any time and
for any reason to declare a diplomatic agent persona non grata and thus, in
effect, bring about his expulsion from the country.

Exactly that remedy has been continuously available to the Government of
Iran if it was dissatisfied in any way with the conduct of any of the United States
diplomatic and consular personnel. But instead of invoking the only lawful
remedy available to it, the Iranian Government chosc instead the flagrantly
unlawful alternative of seizing the diplomatic agents and confining them for
months on end in harsh and inhumane conditions.

There is no possible way, I submit, that that conduct can be justified.

Before I lcave the subject of the treatment of the hostages 1 should mention
one additional problem which, though it has not actually come into existence as
yet, constitutes a potential threat in the Tuture, As the Court will recall from our
earlier oral presentation and cur Memorial, over the past four-and-a-half
months, various different figures on the Iranian political scene have advanced
the notion that at some point in the future some or all of the American hostages
would be put on trial in the criminal courts of Iran, These suggestions have been
advanced by Foreign Minister Gotbzadeh, by the students and, indeed, by the
Avatollah Khomeini himself.

Moreover, different types of penalties have been threaiened as appropriate
seniences following such criminal trials. One Iranian magistrate, as indicated in
our Memorial on page 207, supra, has suggested that the hostages should be
remitted into slavery, but the more frequent suggestion has been that once the
hostages have been tried and convicted, they should be brought before a firing
squad, as indicated for example, in our Memorial at page 203, supra. Although it
is difficult to tell how seriously these suggestions have been advanced, they take
on an ominous significance when it is recalled that in recent months over 600
Iranian nationals have been tried in peremptory fashion before revolutionary
courts and then put to death.

Needless to say, any kind of criminal prosecution of any of these hostages
would constitute fresh violations of the express prohibition set forth in Article 31
of the Vienna Convention on Diplomatic Relations. I will not labour the point
at this time, however, because although threats of criminal prosecution were
heard with great frequency at an earlier stage of the crisis, there have been
relatively fewer such suggestions since carly December, perhaps because on 15
December this Court expressly called upon the Government of Iran to provide
to all American diplomatic and consular agents immunity from criminal
prosecution. Nevertheless, the supplemental documents which we have been
submitting to the Court demonstrate that occasional threats of criminal trials
are still being made (Supplemental Documents 20, 37, 40, 117 and 138, pp. 343,
356-363, 422-423, 435, infra), and for that reason, as T shall indicate later in my -
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submission, we have included an appropriate provision on the subject in our
prayer for relief.

That concludes my discussion of the treatment of the hostages and at this
point I would like to turn o a different subject, namely the legal violations
affecting the physical properties of the Unifed States in Tehran. By physical
properties 1 refer both to the real estate—the Embassy in Tehran and the
Consulates in Tabriz and Shiraz—and also to another important category of
property, namely the files, records and equipment located within these buildings.
All of these properties, of course, were scized in the early days of November
1979,

As to the sefzure of these propertics I will not dwell on the facts. The Court
will recall that on 4 November the students assaulted the compound, cut chains,
removed window bars, attempted to set fire to the Chancery, burned through
steel doors with torches and by these mcthods gained possession of all of the
buildings in the compound—possession which was then confirmed by the
presence of the Revolutionary Guards. Some hours after the seizure of the
Embassy, similar seizures were made of the United States Consulates in Tabriz
and Shiraz, again with the co-operation of the Revolutionary Guards. Obvi-
ously, the Embassy compound remains in the control of the militant students,
but the United States Government has no reliable information as to the current
status of the two consular propertics.

Omce again, there can be no possible dispute as to whether the physical
invasion of the diplomatic and consular premiscs of the United States was
lawful. Article 22 of the Vienna Convention on Diplomatic Relations is as
explicit as it can be on that point. Similarly, Article 27 ol the Yienna Convention
on Consular Relations explicitly provides that the receiving States shall respect
and protect the consulale premises. The importance of such respect and
protection is emphasized by the fact that under Article 27 the consular premises
are to be protected even where consular relations have been severed or where a
consular post has been closed.

At an earlier point in my argument I commented on how striking it is that the
legal principles on which we rely in this case are so uniformly regarded as valid
and the principle of the inviolability of the premises of a diplomaltic or consular
mission 1s no exception. Qver the years, of course, there have been relatively rare
occasions when a mission has been attacked, but this appears to be the first case
in many centurics in which a receiving State itself has participated in the attack
and then retained possession of the premises and attempted (o use that unlawful
possession to political advantage.

At this point it may be appropriate for mc to remind the Court of the marked
inconsistencies that havc occurred as between different actions taken by the
Iranian Government. Yesterday | mentioned that both before 4 November and
after that datc, threats of attack were made as against the Embassies of the
United States and the Soviet Union, and on those other occasions the Iranian
Government acknowledged in a straightforward fashion that it had an obliga-
tion to protect the Missions involved. On those occasions it deliberately obeyed
the rules of international law, but on 4 November and thereafter the Iranian
Government has deliberately disobeyed those rules. In so doing 1 respectfully
submit it has indisputably subjected itself to liability to the Government of the
United States. :

With respect to physical properties, 1 should also refer, at least briefly, to the
fact that as widely reported in the press the militant students who have occupied
the Embassy premises for the past four-and-a-half months, appear to have
thoroughly ransacked all of the diplomatic and consular archives and docu-
ments upon which they could lay their hands. Indeed, there have been recent
press reports to the effect that when the students discovered that some private
documents had been shredded, that is torn up, in order to preserve their privacy,
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they painstakingly pieced the shreds together in order further to invade the
privacy of the Embassy records.

Moreover, the occupiers of the Embassy have not refrained from using these
private records in public from time to time; to use their own words, they have
“exposed” groups of Embassy documents, claiming that they prove this or that
with respect to alleged American espionage, and I think it is remarkable how
little sympathy these supposedly dramatic exposures have elicited in other
countries of the world. The fact is, of course, that there is the universal
recognition that it is totally illegitimate to seize the archives and documents of a
diplomatic or consular mission. Under the express terms of Arlicle 24 of the
Diplomatic Convention and Article 33 of the Consular Convention, all such
archives and documents are 1o be inviolable at all times and wherever they may
be.

It scems particularly shocking that these fundamental principles of diplomatic
law should be tossed aside so casually, not only by the militant students, and not
only by the Iranian Government at large, but even by the Iranian Forcign
Minister, the chief of the Iranian diplomatic service. In an interview, which is
reprinted in our Memorial at pages 208-210, supra, the Foreign Minister proudly
announced that the Government had taken posscssion of the United States
Embassy’s documents and plans to make such use of them as might be directed
by the Ayatollah Khomeini. 1 think that any one of us would be hard pressed to
think of a more outrageous violation of internaticnal legal principles applicable
to the inviolability of the premises and archives of diplomatic missions.

If the Court please, in so far as the substantive claims of the United States are
concerned, 1 want to make one more major final point. Judging by the
outpouring of criticism that has rained down upon the Government of Iran as a
direct result of the course of ¢onduct which commenced on 4 November,
virtually every country in the world is saying to itself, “there but for the grace of
God go I”. Countries throughout the world recognize that if this can happen to
American diplomats in Tehran, it can happen to other diplomats wherever any
diplomatic mission is located.

It is guitc obvious to the Court, I am sure, that onc of the principal reasons for
our bringing this case here and one of the principal reasons why our bringing of
the casc has received such wide acclaim, is the widely shared concern that a way
must be found to deter similar seizures in the future. The need to create a
deterrent, [ submit, is an overwhelming important factor in the present
proceedings.

In this rcspect it seems to us vitally important to look to the provisicns of the
New York Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons including Diplomatic Agents. That Conven-
tion, to which both the United States and Iran arc party, defines certain crimes
which are plainly involved in this case, and it then tacitly recognizes that il such
crimes are to be prevented in the futurc a strong element of deterrence is
required. Not surprisingly, the element of deterrence contemplated by the
Convention is prosecution on the conventional theory that if an offender is
forcefully prosecuted, similar offences are less likely to occur in the years ahead.
Specifically, Article 7 of the Convention explicitly provides that when a crime of
this kind is commiited within a specific State that State shall have a duty, if it
does not cxtradite the offender, to submit his case “without exception whatso-
ever and wilhout undue delay’™ to the appropriate prosecuting authorities for the
purpose of prosecution.

On the facts before the Court in this case, therefore, the Government of Iran
has had a continuing duty ever since 4 November to submit to the appropriate
prosecuting authority the case or cases against those who have been responsible
for the commission of crimes against the United States Embassy and its
personnel in Tchran.
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Mr. President, this is the appropriate peint 1 think for me to respond to the
third question which you addressed to me yesterday (p. 254, supra). Having in
mind the evidence indicating the complicity of senior Iranian officials in the
scizure of the Embassy and the hostages, you have asked for our views as to the
implications [or the purpose of this case of our suggestion that there is a duty on
the part of the Iranian authorities to set the prosecutorial machinery in motien.
Qur answer, Mr. President, is that Iran’s obligation under international law to
submit allcged offenders to its competent authorities for prosecution, if it does
not extradite them, is in no way affected by the circumstances that some of the
accomplices in the crimes may have been official personnel. Neither the New
York Convention nor customary international law recognizes any exception to .
the obligation for alleged offenders who occupy governmental office. States
have, in practice, prosecuied povernmental officials for acts that violated
diplomatic immunity, as witness the Guatemalan and Ethiopian episodes which
I mentioned earlicr this morning.

The Court may be concerned that a declaration that Iran is required 1o submit
alleged offenders to its competent authority for prosecution could not be
cficctively implemented wherce high governmental officers arc implicated in the
crimes, or wherc the government, as a matter of policy, has encouraged or
acquicsced in the commission of the crimes. I submit, however, that political or
practical difliculties in the implementation of the Court’s judgment do not
detract from the entitlement of the United States to such a judgment. Moreover,
the Court should render an afficmative declaration as to the duty to submit for
prosccution in order to provide the maximum deterrent against future crimes of
this kind. Tt is important, wc submil, that the Court declare to the world that the
duly o prosecute and to submit for prosecution exists in such circumstances.
Even if the Government of Tran persists in its role as an outlaw the vast majority
of States will obey the rules declared by this Court, and the probability of such
obedience will be an important deterrent against future violations of the rules of
diplomatic relations. It is for this recason that the United States is persisting in
seeking a declaration that the Government of Iran has a duty 1o submit for
prosccution those who have commitled these offences.

On this question of providing deterrents against future violations of such laws
I should add that our claim in this respect does not solely depend on the New
York Convention on the Prevention and Punishment of Crimes against Interna-
tionally Protected Persons, On the contrary, even il that Convention had never
come inte existence our claim would find, we think, ample support in customary
international law.

For cxample, an effort was made 1o codify customary international law on this
subject in the 1961 Harvard Draft Convention on the international responsibil-
ity of States for injuries to aliens, and Article 13 of that draft convention
provides as follows:

“Failurc to cxercise due diligence to afford protection to an alien by way
of prevenlive or deterrent measures is wrongful if the act is generally
recognized as criminal by the principal legal systems of the world.”

In other words, where a Statc owes a duty to protect an alien that duty
encompasses a duty to deter future atiacks, and [ have previously referred to the
fact that under the 1955 Treaty of Amity between the United States and Iran the
Government of Tran has had a continuing duty to provide all United States
nationals with the most consiant protection and security. Similarly, as I have
also noted, under Article 29 of the Vienna Convention on Diplomatic Relations
Iran had a special duty to take all appropriate steps to prevent attacks upon our
diplomatic personncl, and T submit that that duly also encompasses a duty to
submit the cases ol offenders for prosecution and thereby deter future attack.
The existence of such a duty has been recopnized by international tribunals.
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An example is a case entitled The Claim of Walter M. Dexier, which was decided
in the 19405 by the United States Mexican Claims Commission. The offence in
that case was murder, and the claim under international law was that the
Mexican Government had failed not only to prevent the murder, but also to
apprehend and punish the offender. The holding of the tribunal on this point
was as follows:

“The authoritics of the Mexican Government were under an obligation
to take appropriale measures for the apprehension and punishment of those
participating in the murder of Dexter and failure to do so establishes
Mexican liability under international law.”

By the same token, we respectfully submit that the failure of the Iranian
Government to prosecute the perpetrators of the crimes involved in this case
establishes Tranian liability to the Uniied States and its affected nationals.

This brings me to the conclusion of the arpument with respect to the
substantive claims which we are asserting in this case. As I have indicated, the
case does not involve one, or two, or three isolated acts in violation of
international law. On the contrary, commencing on 4 November, the Govern-
ment of Iran has brought about a steady stream of offensive actions which have
been continuing minute by minute, and hour by hour, and day by day, for four-
and-a-half months. When one considers the entire breadth of the case, literally
hundreds of different offences have been committed. But for present purposes, as
I have said, it is uscful to break these hundreds of different actions down into five
major categories: the seizure and continuing detention of the hostages; the harsh
and inhumane treatment impesed upon them; the totally unlawful interrogation
to which they have becn subjected; the scizure and continucd holding of the
diplomatic and consular facilities of the United States in Iran, including the
ransacking and defilement of the archives and documents; and the failure on the
part of the Government of Iran to prosecute thoss who have in fact been
carrying out the Government’s orders,

During my description of these activities 1 have not attempied to identify for
the Court every single treaty provision which has been violated by each separate
action. I have focussed instead upon the fundamental treaty provisions and
‘principles for the sake of clarity. In our Memeorial, however, we have identified a
series of additional treaty provisions which have been violated by the same
courses of conduct which I have been describing during my presentation,

Having summarized, and I hope clarified, the substantive claims of the Uniled
States T want lo pause briefly to consider again the question whether the Islamic
Republic of Iran has any possible defence against those claims. As I noted earlier
in my argument, although the Government of Iran has been given every
cncouragement by this Court to appear and present defences, and although the
Iranian Government has demonstrated its continuing ability to litigate effec-
tively and vigorously in other courts, it has deliberately chosen not to present
any substantive defence to the present claims.

We arc left then with the narrow question of whether the letter of 9 December,
which was presented to the Court in the name of the Foreign Minister of Tran just
before this Court’s prior hearing, or its virtually verbatim copy--the letier
received just two days ago—contains any factual or legal argumentation which
should be taken into account by the Court in reaching its decision on the Merits.

On that score T have nothing to add to what the Court itself said in this subject
in its Order of 15 December. Although I hesitate to characlerize the Court’s own
words [ think it is fair to summarize the Court’s comments on the Iranian
position in these terms:

Firstly, although the Government of Iran has suggested that its hostage-
taking should be regarded merely as a secondary or marginal aspeet of a larger
dispute, that suggestion is laid to rest by the contrary view of the Secretary-
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General and the Security Council of the United Nations, both of whom regard
the hostage-taking in and of itsclf as a serious threat to international peace.

Secondly, if the Goverament of Iran really believes that its own conduct
should be considered togethcr with, and as justified by allegedly grave misdeeds
on the part of the United States, it could have responded accordingly by
presenting such alleged offences in a Counter-Memorial, but having failed to act
Iran is scarcely in a position to argue that its own inaction should preclude the
Court from considering the legitimate claims of the United States. As the Court
observed on 15 December, there is no reason why the Court should decline to
take cognizance of one aspect of the dispute on the basis of an assertion that the
dispute has other aspects which have not been brought before it.

In short, on L5 December, the Court could perceive no obstacle to its con-
sideration of the present claims of the United States, and those claims continue
today to be both unanswered and, 1 submit, unanswerable.

Since Iran here has failed to defend, within the meaning of Article 53 of, the
Court’s Statule, we must enable the Court to satisfy itself both that it has
jurisdiction of the case and that the claims are well foundced in fact and law. With
all due respect, I submit that since neither the facts nor the law are subject to
scrious dispute, the requirements ol Article 53 have been fully met and that the
United States is therefore entitled to judgment on the merits of our claims.

In the course of our presentation I belicve that we have given compleie
answers to a number of the questions which were posed by three Members of the
Court yesterday. But according to my reckoning there are two gquestions to
which we have not yet responded. That is, two questions posed yesterday. One
poscd by Judge Gros and one by Judge Tarazi. In order to fulfil our obligations
to the Court T would like now, with the Court’s permission, to statc each of the
two questions and the answer of the Government of the United States.

First, Judge Gros pointed out (p. 268, supra) that the Memorial of the United
States refers to three undertakings which were given by the Government of Iran
to the Government of the United States with respect to the protection of the
Embassy, and Judge Gros has asked that we communicate these undertakings to
the Court. The answer of the United States is as follows: on Sunday, 21 October,
there was a meeting between the Iranian Prime Minister, the Iranian Foreign
Minister, the Iranian Ambassador to Sweden, the American Chargé d'Affaires,
and the visiting Dircctor of Iranian Affairs from the United States Department
of Stale. The American Chargé d’Affaires informed the Iranians of plans for the
former Shah to come to the United States and he explained our concern about
the possible public recaction in Tchran. He requested assurances that the
Embassy and its personncl would be adequately protected. The Foreign Minister
gave those assurances without hesitation. On the following day, 22 October, the
American Chargé d’Affaires and the visiting Director of Iranian Affairs again
met with the Foreign Minister. The Chargé, in a discussion of the Shah’s travel
to the United States, again requested assurances that the American Embassy and
its persennel would be protecied. The Foreign Minister renewed his assurances
that protection would be provided. The Shah, incidentally, arrived in the United
States the next day, 23 October. On 31 October, the Embassy security officer met
with the Commander of the Iranian National Police at the American Embassy.
The Police Commander told the security officer that the police had been told to
provide full protection [or the American personnel. This is cur answer to Judge
Gros’ question.

As I noted yesterday, the following day, | November, there was a demonstra-
tion of 5,000 people around the Embassy and compleie securily was provided.
Three days later, however, the assurances were breached and the Embassy was
sacked under the protection of the Government of Iran.

Judge Tarazi has asked {p. 268, supra) whether responsible United States
authorities were aware of the fact that granting of authorization to the former
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Shah to visit the United States in order to obtain medical treatment for cancer,
might possibly lead to the occupation of the Embassy and the seizure of the
hostages. The answer is that such officials were aware that the admission of the
Shab might result in some sort of violence against the Embassy, and it was
precisely for this reason that the United States requested assurances from the
Iranian Government that adequate protection for the Embassy would be
provided following the arrival of the Shah in the United States. As I have just
indicated, clear and firm assurances were provided on three occasions during the
last days of October, and on 1 November, at which point the Shah had been in
the United States for more than a week, the Government of Iran honoured its
assurances in full. The breach of those assurances occurred three days later,
giving rise to the tragedy with which we are concerned in this case.

Finally I should like to turn to the question of the relief which we seek in the
Court’s final judgment. In such a judgment we are seceking three quite separate
types of relief. To over-simplify, we seek first declarations to the effect that
various actions attributable to the Government of Iran have violated various
legal principles, embodied not only in customary international law, but in the
four specific treaties on which we rely., Secondly, we seek a judgment that in
order to bring the foregoing violations to an end the Government of Iran shall
take certain specific corrective steps. And third, since grave injury has been done
both to the United States and to its nationals in Tehran, we seek a decision by
the Court that the United States and its affected nationals are entitled to recover .
financial reparations in an amount which cannot yet be determined, but which
can and should be determined in a subsequent proceeding to be conducted when
Tran’s unlawful conduct has been terminated.

I shali now briefly discuss these separate forms of relief. First, T think that
there is and can be no question whatever but that the United States is entitled to
a declaration that in the ways specified in detail in our Memoral, the
Government of Iran has violated and is continuing to violate its international
legal obligations to the United States and its nationals. It has long been a part of
the jurisprudence of this Court, that such declarations serve the vital function of
establishing the legal situation between the parties with binding force so that the
legal position thus established cannot again be called into question in so far as
the fegal cffects cnsuing therefrom are concerned. For that proposition 1 would
refer the Court to the decision in the case of the Interpretation of Judgments Nos.
7 and 8 ( Factory at Chorzow), Judgment No. 11, 1927, P.C.LJ., Series A, No. 13,
at page 20. In reliance upon that well-established principle, the Government of
the United States is respectfully requesting that the Court adjudge and declare
that the Government of the Islamic Republic of Iran, through the conduct
described in our Memorial, has violated its international legal obligations to the
United States, as provided by Articles 22, 24 through 27, 29, 31, 37, 44 and 47 of
the Vienna Convention on Diplomatic Relations, Articles 5, 27, 28, 31, 33
through 36, 40 and 72 of the Vienna Convention on Consular Relations, Articles
2,13, 18 and 19 of the 1935 Treaty of Amity between the United States and Iran,
and Articles 2, 4 and 7 of the New York Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons including
Diplomatic Agents.

With all due respect to the Court, the clarity of the facts and the legal
principles is such that we consider our right to the specified declarations to be
beyond dispute. This brings me to the question of whether the Ceurt should now .
direct the Government of Iran to take specific action to terminate its continuing
unlawful conduct. In suggesting an affirmative answer to that question, I am
keenly aware of the fact that at an earlier stage in this case we asked the Court
for somewhat similar relief in the form of provisional measures and that Iran’s
subsequent refusal to comply with the resulting provisional measures has surely
created doubts as to whether it will comply with the final judgment of this Court.
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In response, I will simply draw an obvious legal distinction. Within the
community of international legal scholars there is at least some doubt as to
whether an indicaiion of provisional measures under Article 41 of the Court’s
Statute is binding and enforccable, but there can be no equivalent doubt about a
judgment of the Court on the merits. Conceivably the authorities in Iran have
felt that they were not legally bound by the provisional measures indicated by
the Court on 15 December. But Article 94 of the Charter of the United Nations
specifically requires obedience to the final judgment on the merits and provides
for its enforcement.

In these circumsiances, I submit, the only proper assumption that can now be
made is that if the Ceurt now incorporates in its final judgment appropriate
directions for the tcrmination of Iran’s continuing uniawful conduct, the
Government of Iran will bow to the Charter of the United Nations and obey. As
to the right of the United States to such relief, we think the law is clear. In the
Court’s 1971 Advisory Opinion in the Mamibia case, it was very clearly held that
once the Court has made a binding determination that an unlawful situation is in
existence, and I will now quote the Court’s language:

“Tt would be failing in the discharge of its judicial functions if it did not
declare that there is an oblipation, especially upon the members of the
United Nations, to bring that situation to an cnd.”

That language appears at 1.C.J. Reports 1971, at page 82.

The present unlawful situation in Tehran can be terminated, if not completely
remedied, by obedience to the provisions which we have reguested in our
Memorial.

Mr. President, ordinarily I would be prepared at this time to conclude the
presentation on behalf of the United States, but in view of the fact that the Court
has this morning propounded a series ol new questions which require substantial
answers, | would ask leave of the Court to suspend our presentation at this point
and if it is the Court’s plcasure, to resume our presentation tomorrow morning
at which time we would propose Lo answer the pending questions and to
complete our prescntation.

The PRESIDENT: Mr. Owen, the Court will continue the hearings iomorrow
morning at 10 a.m. when you will have an epportunity to deal with the questions
that have been put to you this morning. As I indicated, there may be some
further questions which will be communicated to you.

The Court rose at 12.55 p.m.
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FIFTH PUBLIC SITTING {20 LIT 80, 10 a.m.)
Present: [See sitting of 18 1H 80}
QUESTIONS BY THE PRESIDENT AND JUDGE GROS

The PRESIDENT: Before I call on the Agent of the United States of America
I have a question which I wish to put 1o him in connection with the second
question [ previously put to him at the first scssion, and Judge Gros also has a
question to put to him. My question is as follows: 1 thank the Agent for his
obscrvations on my second (p. 294, supra) question but 1 should like some
further clarification of his views on the general principle of international law
which it raised. I shall therefore reframe the question in a more concrete manner:
If a State should have the conviction that a diplomatic mission or other services -
of a foreign State is or arc engaged in unlawlul activities on its territory, does
that fact ever give rise to a right to deparl from the obligations normally
incumbent upon it with respect to diplomatic and consular relations? In other
words, can recourse to the notions of sanction, necessity or self-defence ever give
rise to such an exceptional right of counter-action which would otherwise be
illegal?

M. GROS: Je voudrais poser une question relative au mandat de la
commission d’cnquéte dont M. I'agent des Etats-Unis a parlé au cours de la
premiére audience (ci-dessus p. 269-272) et la question est la suivante: En ce qui
concerne le mandat de la commission d’enquéte. sur les faits en Iran pour
entendre les griefs de I'Iran, selon le Gouvernement des Etats-Unis, quels sont
les gricfs que I'lran avance & ’égard des Etats-Unis et qui sont susceptibles d'étre
présentés & la commission?
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AGENT OF THE GOVERNMENT OF THE UNITED STATES OF AMERICA

Mr. OWEN: At the conclusion of yesterday’s proceedings I was discussing the
relief which we seek to have included within the Court’s final judgment and T had
stated our view, with appropriate citation to authority, that we are entitled to
have included within the judgment certain mandatory commands designed to
bring an end to the unlawful situation now existing in Iran. This morning I
propose (o continue my discussion of the relief which we seck in the final
judgment, and thereafter, with the Court’s permission, I will provide the answers
of the Government of the United States to the several questions posed yesterday
by varicus Members of the Court.

In order to terminate the unlawful situation in Iran, the United States
respectfully requests that the Court include within its final judgment the
following five provisions:

1. The Government of the Tslamic Republic of Iran shall immediately ensure
that the premises of the United States Embassy, Chancery and Consulates are
restored to the possession of the Uniled States authorities under their exclusive
control, and shall ensure their inviolability and effective protection as provided for
by the treatics in force between the two States, and by general international law.

2. The Government of the Islamic Republic of Iran shall ensure the immediate
release, without any exception, of all persons of United States nationality who
are or have been held in the Embassy of the United States of America or in the
Ministry of Foreign Affairs in Tehran, or who are or have been held as hostages
elsewhere, and afford full protection to all such persons in accordance with the
treaties in force between the two States, and with general international law.

3. The Government of the I[slamic Republic of Iran shall, as from that
moment, afford to all the diplomatic and consular personnel of the United States
the protection, privileges and immunitics to which they are entitled under the
treaties in force between the two States, and under general international law,
including immunity from any form of criminal jurisdiction and freedom and
facilities to leave the territory of Iran.

4. The Government of the Islamic Republic of Iran shall, in affording the
diplomatic and consular personnel of the United States the protection, privi-
leges, and immunities to which they are entitled, including immunity from any
form of criminal jurisdiction, ensurc that no such personnel shall be obliged to
appear on trial or as a witncss, deponent, source of information, or in any other
rolg, in any proceedings, whether formal or informal, initiated by or with the
acquiescence of the Iranian Government, whether such proceedings be denomi-
nated & trial, grand jury, international commission or otherwise.

Before 1 move on to the fifth paragrapb in this series of affirmative steps to
terminate the Iranian violations, 1T should note, with respect to the fourth
paragraph, that it will have no effect on the United Nations commission
asscmbled by the Secretary-General, if indeed that commission ever resumes its
functions. The fourth paragraph, which 1 read to the Court a moment ago,
would prohibit any of the hoslages from being obliged to give evidence before
any sert of commission, but it has never been contemplated that the Secretary-
Gencral's commission would take testimony or evidence from the hostages. It is
true that it was contemplated that the commission would visit the hostages and
speak to them, primarily for the purpose of assessing their health, welfarc and
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general status, but the commission has no authority to interrogate the hostages
in any substantive sense and will not do so. Accordingly, the fourth paragraph,
which is squarely based upon Article 31 of the Vienna Convention on
Diplomatic Relations, will not interfere with any legitimate iniernational efforts
to resolve the crisis.

This brings me to the fifth and last of the declarations which we are requesting
in order to bring an end 1o the Iranian violations of international law. This last
declaration would read as follows:

5. The Government of the Islamic Republic of Iran shall submit to its
competent authorities for the purpose of prosecution, or extradite to the United
States, those persons responsible for the crimes committed against the personnel
and premises of the United States Embassy and Consulates in Iran. -

As | have previously stated, we regard such a declaration of the utmost
importance, in order to maximize the possibility that persons who engage in
hostage-taking, and pariicularly in taking of diplomatic hostages, will be
properly punished, thus creating a deterrent against such future violations of the
fundamental rules of diplomatic law.

Finally, we seek financial reparations from Iran, and we think that there can
be no doubt whatever as to our entitlement to such a remedy. As demonstrated
in our Memorial at page 188, supra, this Court has repeatedly held that where, as
here, a State has committed a breach of its international legal obligations, it
must pay reparations in order to wipe out as far as possible all of the
consequences of its illegal acts so as to re-cstablish the situation which would in
all probability have existed if such' acts had not been committed. Tn short, when
the damage has been done, the United States and its nationals must be made
whole in so far as possible.

At the present time, of course, it is not possible to measure the damage, in part
because the political situation in Iran precludes us from obtaining essential
information, and in part because the damage is actually continuing day by day.
For example, we know that there has been substantial physical damage to the
buildings included within the Embassy compound, but it would (ake an
extensive technical evaluation of the damage in order to put a financial value on
it, and there is no way that such an evaluation can be made now. Again, we
know that individual hostages have been subjected to severe psychological stress
and may have sustained physical injury as well, but by definition we cannot have
access now for the purpose of determining an appropriate reparation figure.
When the hostages have returned home and the United States premises have
becn returned to our control, it will be possible to make the necessary
evaluations, but not before. '

Despite the impossibility of determining the amount of reparations at this
stage, we believe that we are clearly entitled now to an immediate declaration
which will make clear to the world, including the Government of Iran, that
reparations in some amount will evemually be due. The issue of our entitlement
to some amount of reparaticns is ripe for judicial decision; given the nature of
the Tranian conduct and the clarity of the Iranian violations, I can think of no
conceivable reason why our right to reparations should not now be declared in
principle, thus narrowing the remaining issues between the parties; and we think
it likely that such a declaration will accelerate the final resolution of the dispute.
As poeinted out in our Memorial at page 189, supra, the Court’s 1974 opinion in
the Fisheries Jurisdiction case makes plain that it is entirely proper for the Court
to make a general declaration establishing the principle that compensation is
due, even though a further proceeding may be necessary in order to receive
evidence and establish the amount. As [ conclude my argument with respect to
the terms of the judgment, Mr. President, I wish to formally cenfirm to the
Court that the final submissions of the Government of the Uniied States arc as
stated in itls Memorial at pages 190 and 191, supra.




ARGUMENT OF MR. OWEN 315

RESPONSES TO QUESTIONS

With the Court’s permission I shall now address myself to the several questions
which were posed yesterday and this morning by a number of different judges of
the Court. Judge Morezov put seven questions; Judge Oda put three questions;
you, Mr. President, put one new question; and Judge Gros put one new question.
With the Court’s permission I propose to answer them in that order.

JunGE Morozov's QUESTION No. 1 (p. 298, .Yupr(;)

Judge Morozov’s first question recalls that on 19 February—which happens
to have been one day prior to the announcement by the Secretary-General of the
formation of the United Nations commission—the Government of the United
States requested the President of the Court to defer oral proceedings in this case
for the time being—with the result that the present hearings have taken place
some three weeks later than they otherwise would. Judpe Morozov's first
question correctly suggests that there was a relationship between the proposed
work of the proposed United Nations commission and the United States request
for a brief postponement. Against that background Judge Morozov has asked
the following question:

“If the establishment by the United Nations of a special commissicn, and
the activity of thal commission, does not relate specifically to the question
of the release of the hostages, and if the Court should, according to the
United States Government, consider the case as one of urgency, what was
the recason why the United States Government has wasted approximately
onc month before pursuing the defence, with the assistance of the Court, of
its diplomatic and consular staff detained in Tehran?”

In order to understand the rcason for our request on 19 February, it is
important to understand that there is a distinclion between what the United
Nations commission was directed to do, in terms of actual work, and the side-
effects which might be expected to result from that work. As we have previously
explained, the commission was sent to Iran in order to give kran a chance to air
its grievanccs. The commission was io hear fran’s grievances and make a report
with respect thereto—but it was not part of the commission’s function to hear
the United States prievances with respect to the seizure of the United States
Embassy. On the other hand, it was the hope of the Sceretary-General and the
United States Government that, once Iran had been given an opportunity to air
its grigvances before the commission, this would in fact lcad the Government of
Iran to release the hostages,

Against that factual background I would answer Judge Morozov’s question in
this fashion. We knew that any oral hearings before this Court on the Merits
would involve strong charges against Iran, and we thought that those charges
might be an irritant which might causec the Iranian authorities to continue the
captivity of the hostages, whether Tran’s grievances had been heard by the
United Nations commission or not. We wanted to do nothing which might
unfavourably affect the hostages. That was the reason for our request for the
relatively briel three-week postponement, but as I shall subseguently explain, the
situation is different today. Today, with the captivity of the hostages continuing,
we urgently need the Court’s assistance in resolving the hostage dispute, and at
the conclusion of my prescntation I will ask the Court, with respect, to render its
decision as rapidly as possible,

JuDGE Morozov’s QuesTion No. 2 (p. 298, supra)

Now let me turn to Judge Morozov's second question. As he has correctly
noted, during the presentation on behalf of the United States we have called
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attention to the policy of restraint which the United States has followed in its
retations with Iran during the hostage crisis. In thlS connection Judge Morozov
has asked the following question:

“How would the United States Government explain such well-known
acts on its part as the freezing of Iranian investments in the USA and
abroad which, according to the press and broadcast reports, amount to
some 12 billion dollars?”

The facts are that for many years the Iranian Government has maintained
very large deposits in United States banks both in the United States and abroad.
In the early days of November, shorily after the seizure of the American
Embassy, Iranian government officials threatencd suddenly to withdraw all
Iranian funds from United States banks, to refuse to accept payment in dollars
for oil, and to repudiate obligations owed to the United States and to United
States nationals. Given the enormous sums of money involved, those threatened
actions by the Government of Iran constituted nothing less than an attack on
the stability of the world economy and the international monetary system.
Morcover, the threat by the Iranian Government to repudiate all of the loans
made by United Stales banks and other institutions constituted z totally
unlawful threat and placed in jeopardy billions of dollars of United States claims
against the Government of Iran.

For these reasons the United States came forward with a peaceful response
which we considered totally appropriate under accepted principles of interna-
tional law and comity among nations. In response to Iran’s efforts to harm the
United States cconomy and the dollar, and having in mind Tran’s unlawful
detention of American hostages, the President of the United States simply froze
all Iranian assets in United States control for the time being, in part simply to
make it possible for United States claimants to be made whole if the Govern-
ment of Tran carried through with its threats to repudiate all of its obligations to
such claimants. At the same time the Government of the United States has made
it clear that once the hostages have been released the United States will be willing
to open negotiations looking toward a mutual settlement of claims, which in
turn will Jead to the lifting of the freeze. In the meantime, the United States
regards the frecze of Irapian assets as a justified, prudent and proportional
measure of restraint in the circumstances,

In his second question Judge Morozov has also asked the following:

“Is it possible to regard such acts {that is, I take it, the freeze] as well as
threats to use other unilateral measures of coercion, and threas to use force
against the Islamic Republic of Iran, as in conform]ty with the United
Nations Charter and with paragraph 47 (B) of the Court’s Order of 15
Deccmber 1979, which required the United Siates Government not to take
any action, and to ensure that no action is taken, which may aggravate the
tension between the two countries or render the existing dispule more
difficult of solution?”

In respending to that question I should note at the outset thal the freezing of the
assets occurred more than a month before the entry of the Court’s Qrder of 15
Dizcember, and we arc quite confident that it was not the Court’s intention, when
itentered that Order, to call upon the United States to lift the existing assets freeze.
Moreover, as we pointed out in the course of the hearings which took place on 10
December, under the jurisprudence of this Court and accepted principles of
international law, obedience to a provision of the kind cited by Judge Morozov is
required only on a reciprocal basis—which means that the United States would be
obliged to obey the Order only if Iran'did so as well. In fact the United States has
complied with thc Order, but Iran obviously has not.

As to the suggestion in Judge Morozov's question that the United States may
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have threatened 1o use force against Iran, thers have been no such threats in fact,
although the United States has drawn atiention both to the rights of the United
States under international law and (o the use of force and coercion by Iran in
violation of Iran’s obligations under paragraphs 3 and 4 of Article 2 of the
United Nations Charter. As the Courl is aware, every effort which has been
made by the United States in seeking a solution to the present crisis has been
peacciul.

Junce Morozov's QuesTion No. 3 (pp. 298-299, supra)

Judge Morozov’s third question asks whether the actions to which he referred
in his second question—meaning particularly, again, the United States freeze of
Iranian assets—are in compliance with the provisions of the 1955 Treaty of
Amity between the United States and Tran.

The answer is that the assets freeze~—which constituted a peaceful response to
the hostile actions previously taken by the Government of Iran—did not violate
the Treaty of Amity. As we have previously explained in detail, on 4 November
1979, the Government of Iran began to engage in sustained violations of several
articles of the Treaty of Amity, including Article 2, paragraph 4, Article 13,
Article I8 and Article 19. Accordingly, under accepted principles of treaty law,
as codified in the Vienna Convention on the Law of Treaties, the United States
was under no obligation, alter 4 November, to cxtend te Iran the treaty benefits
to which Iran would have been entitled if it had itself complicd with the Treaty
of Amity. There has been no violation of that Treaty by the United States.

JUDGE MoRrozov's QUESTION No. 4 (p. 299, supra)

In his fourth question Judge Morozov has asked whether the United States
ever made a written suggestion to the Government of Iran directed to bringing
the present dispute to arbitration as provided for in Article XXI, paragraph 2, of
the 1955 Treaty of Amity. The answer is that the United States made no such
suggestion—and in that connection [ would make two brief observations, First,
as we read Article XXI, paragraph 2, of the 1955 Treaty of Amity, it simply does
not provide for arbitration; indeed, it makes no mention of arbitration. That
provision does contemplate the possibility that disputes between the parties may
be “satisfactorily adjusted by diplomacy™, but I would remind the Court that on
7 November the Ayatollah Khomeini flatly forbade any diplomatic negotiations
between the two Governments. I might add that this prohibition was in clear
viclation, in our view, of lran’s obligation under paragraph 1 of Article XX of
the Treaty of Amity, which in efect required Iran to provide an opportunity for
consultations. I respectfully submit that there is absolutely no basis for a
suggestion that the United States has failed to live up to any of its obligations
under Article XXI or to satisfy any of the preconditions to filing suit in this
Court under that Article.

Jupge Morozov's Question No. 5 (p. 299, supra)

In his fifth question Judge Morozov has similarly enquired whether the
United States, through a writlen sugpestion to Iran, sought to bring the dispuie
to arbitration as provided for by Article 13 of the Convention on the Prevention
and Punishment of Crimes against Internationally Protected Persons, including
Diplomatic Agents.

With respect, 1 believe that the United States has addressed that question in its
Memorial, at pages 134 and 155, supre, and also, if I may say so, in the
presentation made here by Mr. Schwebel. We have urged, and continue to urge,
that Article 13's provision for arbitration assumes a respondent State party
which recognizes its obligation to settle its dispuies by peaceful means—includ-
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ing negotiation and arbitration. From the very outset of the crisis on 4
November, however, the Government of Iran has been committed to a course of
coercion and has flatly refused to have direct contact with United States officials.
The answer to the question, therefore, is that the United States did not make a
suggestion of arbitration to Iran for the simple reason that, in our judgment,
such a suggestion would have been completely futile. Indeed, we believe that
Iran’s refusal to allow such discussions has estopped Iran from asserting that the
United States application was premature or should have been preceded by a
formal suggestion that the dispute be arbitrated.

Conversely, ever since the time when Mr. Ramsey Clark made his aborted
effort to open negotiations, the United States has maintained and declared its
willingness to seek a peaceful solution, and has pursued a number of avenues to
that end.

JunGe Morozov’s QUESTION No. § (p. 289, supra)

Turning to Judge Morozov’s sixth question, he has enquired as to the basis for
the submission in the United States Memorial that the Government of Iran has
an obligation either to submit to its competent authorities for the purpose of
prosccution, or to cxtradite to the United Statcs, those persons responsible for
the crimes committed against the personnel and premises of the United States
Embassy and Consulates in Iran. As Judge Morozov has noted, that submission
appears in the Memorial at page 190, supra.

The basis for the submission is Article 7 ol the New York Convention on the
Prevention and Punishment of Crimes against Internationally Protected Per-
sons, including Diplomatic Agents. Under that Article Iran has a duty either to
take steps towards prosecution of the offenders or 1o extradite them, and under
the Treaty the choice is Iran’s. The Treaty does not require extradition, but it
permits it as an alternative to submission for prosecution.

The fact is that there is no extradition treaty between the United States and
Iran, and under international law, absent such a treaty, there is generally no
obligation to extradite, but, at the same time, international law does not prohibit
extradition without a treaty. Consistent with this last principle, Article 8 of the
New York Convention provides in paragraph 2 that a4 State which makes
extradition conditional on an extradition treaty may consider the New York
Convention as a legal basis for extradition for crimes covered by it.

JunGE Morozov's QUESTION No. 7 {p. 299, supra)

Finally, as his seventh guestion, Judge Morozov has referred to the Iranian
assertion that the dispute before the Court is only part of a larger dispute
between the two countries, and, in that connection, Judge Morozov has
enquired whether the United States recognizes the existence of such a larger
dispute between the United States and Iran.

1 can answer the question only in this fashion. At various times in recent
months, as indicated yesterday, various officials of the I[ranian Government have
voiced generalized allegations of misconduct as against the United States, and of
course the Government of the United States recognizes that such allegations have
been made. On the other hand, the Government of Iran has never brought
forward any specific dispute for peaceful resolution, and the Government of the
United Statcs is therefore not in a position to describe the characteristics of the
dispute, if any, which the Iranian authorities believe to exist. It may be that,
during its visit to Tehran, the United Nations commission heard specific
allegations of a concrete nature, but the proceedings of the commission were not
public, and the United States does not know what grievances, if any, werc
presented to the commission before it departed from Tehran.
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That concludes my answers to the questions of Judge Morozov, and I should
now, with the Court’s permission, likc to turn to Judge Oda’s questions.

Jupce Opa’s QuUEsTiON No. 1 (p. 299, supra)

The first of Judge Oda’s three questions is divided into two parts. First, Judge
Oda has asked whether there are any personnel among the hostages to whom the
Vienna Convention on Consular Relations alone applies? Our answer is that all
of the United States consular personnel involved were serving in a diplomatic
mission on 4 November, with the result that under Article 70 of the Vienna
Convention on Consular Relations (to which Judge Oda has relerred), all such
consular personnel were and are entitled to exactly the same privileges and
immunities as are enjoyed by diplomatic agents under the Vienna Convention on
Diplomatic Relations. In short, therc arc no personnel among the hostages to
whom the Vienna Convention on Consular Relations alone applies.

Judge Oda’s first question also enquired as to the significance which the
United States attaches to Article 70 of the consular convention. The significance
15 exactly that implied by Judge Oda—that all of the diplomatic and consular
agents held captive in Tehran are entitled to the same privileges and immuni-
ties—namely the privileges and immunities conferred by the Vienna Convention
on Diplomatic Relations.

JuDpGE Opa’s QuesTion No. 2 {pp. 299-300, supra)

In his second question Judge Oda has pointed out that in the United States
Memorial at page 171, supra, we set forth our then current knowledge of the
status of the United States Consulates in Tabriz and Shiraz, whose operations
were suspended in February of 1979, Judge Oda has asked the United States to
supply any available information as to what has happened to these Consulates
from February 1979 onwards, and 1 am alraid that we are not in a position to
add very much to the facts which were set forth in the Memorial. All that I can
add is to say that from February 1979 until the seizure of these Consulates in
November 1979, the premises were under the custodial care of local employees.
In November, of course, both of the Consulates were seized and the United
States has no information as to the status of the properties since that time,

JupGe Ona’s Question No. 3 (p. 300, supra}

As his third and final question Fudge Oda has enquircd whether it is the
contention of the United States, in so far as the Tabriz and Shiraz Consulates are
concerned, that Iran has an obligation to do anything more than proiect the
consular premises. As an example, Judge Oda has asked whether we contend
that Iran has an obligation to accord full facilities for the operation of these two
consulates.

In response I should point cul that up until the present time, at any rate, Iran
has evidently desired to maintain consular relations with the United States. Iran
currently operates four consulates in the United States, located in Houston,
Texas, San Francisco, California, Chicago, Illinois and New York City. To the
cxtent that Iran wishes to continue such relations, it has an obligation to afford
the United States lull facilities, on a reciprocal basis, for the operation of our
corresponding consular posts in Tran. In these proceedings we arc not contend-
ing that Iran has an obligation to maintain consular relations between the two
countries, but, so long as consular relations exist, Iran must accord us full
consular facilities and the immunitics that follow therefrom.
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THE PRESIDENT'S QQUESTION

Mr. President, turning to your own question {p. 312, supra), I shall be pleased
to atlempt the further clarification you have requested of our views concerning
exceptions to the obligations normally owed a diplomatic mission. You have
asked specifically if the receiving State, convinced of unlawful activity on its
territory by the sending State’s diplomatic mission or other services, may, by
reason of sanction, necessity or self-defence, depart from the obligations
normally incumbent upon it with respect to diplomatic and consular relations.

First let me say that such exceptions to the peneral rule of inviolability as have
been discussed in the International Law Commission and elsewhere relate to the
right of an individual—such as an individual police officer—to defend himsclf
against an actual assault or similar action by a diplomatic agent. As I said in my
answer to your garlier question, even such very limited exceptions are controver-
sial and, of course, can have no conceivable application to the present case.

On the other hand, Mr. President, your question may refer to self-defence in a
different sense—that is, the State’s inherent right to self-defence, as confirmed in
Article 51 of the United Nations Charter, I would observe that the right of self-
defence is ermphatically not a right to act lawlessly, The State, when it acts in the
exercise of its right of sclf-defence or on the basis of the ultimate necessities of
national existence, does not operate in a realm beyond the reach of international
law. The law of armed conflict—with which, of course, the Court is familiar—
embodies a whole host of restrainis upon State conduct, even in the most
compelling of circumstances, We think it most significant that the taking of
hostages is absolutely proscribed, even in armed conflict. Moreover, authorities
from Grotius to Lauterpacht agree that if a State like Iran feels itself injured by
another, some form of reprisals may be appropriate, but reprisals against the
diplomats of the offending State, either as individuals or as a mission, are
absolutely prohibited. The necessity for continuing respect for diplomatic
inviolability, even in timc of war, is crystallized in Article 44 of the Vienna
Convention, which obligates a receiving State to permit and facilitate the
departure of diplomats representing a country with which that State is at war.
Indeed, if Tran were now at war with the United States, it would have a clear
obligation, under Article 45 of the Convention, to “respect and protect the
United States Embassy™.

Finally I should note that if Iran at any time had felt that its supreme security
intercsts so required, it could of course have compelled all United States
diplomatic personnel to depart from Iran on a wholesale basis, but T submit that
there can be no possible legal justification for what it did in fact on 4 November
1979.

Jupce Gros' QUESTION (p. 312, supra)

Finally Judge Gros has enquired as to the grievances which, according te the
understanding of the Government of the United States, Iran may bring before
the United Nations commission.

First [ would point out that the commission has suspended its operations for
the time being. Assuming, however, that the commission resumes its work, the
Secretary-General has declared that the commission’s function will be to hear
whatever grievances Iran may wish to bring before it. That is to say, the
commission would receive whatever lawfully obtained information the Iranians
wanted to present to the commission and thereafter the commission would
report on the basis of that information. I should emphasize, however, that the
commission is not to be a tribunal which would reach conclusions which would
be binding either on Iran or on the United States.

That is our answer to Judge Gros’ question, but I wish to make one further
cbservation on the subject if I may. In this case the United States Las advanced
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very specific claims against Iran and this Court, I submit, has a duty to decide
whether those claims are valid. If Iran harbours any alleged grievances which it
considers to conslitute some sort of defence against the claims of the United
Statcs, it has been afforded every opportlunity to bring those defences before this
Court. The fact is that Iran has presented no defences or counter-claims here and
for that reason I respectfully submit that the Court cannot properly concern
itsell with any grievances or allegations which may have been voiced by Iran
elsewhere.

In concluding my observations on Judge Gros™ question I should like again to
refer the Court to Judge Lachs’ opinion in the degean Sea Continental Shelf
casc, and te the Court’s Opinion in the JCAQ Council case. Judge Lachs, guite
properly in our view, pointed out that “notwithstanding the interdependence of
i1ssues some may be isolated, given priorily and their solution sought in a
separate form”. While Iran contends that its grievances, whatever they may be,
are interconnected with the claims of the United States before this Court, a
contention that the United Statcs has not accepted, Tran has choscn to usc Judge
Lachs’ phrase to isolate those grievances from these proceedings and to air them
before a separatc body, namely the United Nations commission. But that
choice—Iran’s choice—not to utilize the process of this Court, cannot constitute
an obstacle to the Court’s consideration of the claims of the United Statcs over
which the Court assuredly has jurisdiction. It would be extraordinary, to say the
lcast, to adopt a rule which permits a respondent State to frustrate resort to this
Court merely by referring to generalized and entircly hypethetical defences or
counter-claims which it refuses to present as such to the Court and which it
intends 1o handle instead through an entirely non-judicial hearing before some
other forum. To quote the Court in the JCAQ Council casc:

“The competence of the Court must depend on the character of the
dispute submitted 1o it and on the issucs thus raised, not on those defences
on the merits or other considerations which become relevant only after the
jurisdictional issues have been settled.”

This rule, we submit, applies @ fortiori when the Respondent has not even
appeared in order (o present such potential defences or other considerations for
which it is openly seeking consideration elsewhere.

CONCLUSIONS

On behalf of the Government of the United States I belicve that 1 have now
submitted an answer to every question which has been propounded by the Court
and with the Court’s permission I would propose now to conclude the
prescntation of the Government of the United States.

In doing so 1 would hark back to 10 December, at which time the Court was
considering the United States request for an indication of provisional measures
and I took the liberty of urging the Court to act on that request with the
maximum possible expedition. T emphasized that at that time more than 50
American lives were in imminent peril and that it was critically important to
those individuals, as well as the world community and the rule of law that the
judicial function be performed as quickly as possible. The Governmeni of the
United States is grateful to the Court for its action in responding to that appeal
and granting the requested relief just five days afier the request was heard.

I hope that the Court will recall also that in the days immediately following
the Court’s Order of 15 December the United States pressed forward with this
case as rapidly as possible. We filed our Memorial on 15 January, well ahead of
the schedule that would be followed in 2 normal case. Moreover, it was our hope
at that time that the Iranian Government would filc a Counter-Memarial on 18
February, in accordance with the Orders of the Court, in order that the Parties

e
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could come to grips with the dispute between them. In mid-February of this year
we were still anxious to proceed with this case as rapidly as possible.

In one of his questions, Judge Morozov has pointed out that on 19 February
we found it necessary to ask this Court for a brief postponement of any further
oral hearings. The reason, as I have explained, was that the Secretary-General’s
appointment of the United Nations commission had raised the hope that when
the commission had heard Iran’s grievances the Government of Iran would
decide to release the hostages and we were concerned that if we appeared before
the Court and made strong charges against Iran, as we have in these past three
days, the confinement of the hostages might be unnecessarily continued. T want
to assure the Courf, however, that throughout the entire period the United
States has been determined to press the case forward just as rapidly as it could,
consistent with the welfare of the Americans who are in captivity in Tchran.

Mr. President, as vou know, our tenuous hopes for a quick release of the
hostages in February were shattered in early March when the United Nations
commission found itself unable to pursue its mission. In short, the situation
today is very different than it was when wc asked for the brief delay in the
hearings. The signals, if | may use that term, that are coming out of Iran suggest
that the detention of the hostages may continue indefinitely and no one in this
courlroom has any way of knowing how long the Government of Tran will
continug to held the hostages. Since the Government of the United States
continues to view this Court as the most promising hope for bringing about the
ultimate release of the hostages through the entry of a binding and enforceable
final judgment, the United States wishes at this time to press forward to
judgment as rapidly as possible.

Given the fact that T once urped expedition upon the Court and then urged a
brief delay, T am reluctant to presume upon the Court by requesting expeditious
action now, and yet I feel duty bound to do so. In making this request the
primary focus of my Government’s interest is upon the well-being of the 53
Americans still held in captivity, but my Government is motivated by broader
concerns as well. As I stated in my opening remarks two days ago, if it becomes
clear that a country like Iran can seize diplomatic agents and hold them hostage
[or indefinite periods of time in order to coerce desired political action, it can
only lead to a complete unravelling of the fabric of peaceful international
relations. For these reasons our call for judgment is urgent. Since the dispute
before the Court continues to imperil international peace, I submit that the high
responsibilities imposed upon the Court by the Charter of the United Nations
call for the entry of the final judgment requested in this case as rapidly as
possible,

On behalf of the Government of the United States of America I respectfully
request that the Court enter judgment in favour of the United States and against
the Islamic Republic of Iran.
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CLOSING OF THE ORAL PROCEEDINGS

The PRESIDENT: Mr. Owen, I understand you have alrcady deposited your
final submissions' with the Registrar. 1 thank the Agent and Counsel of the
Uniied States for the assistance which they have given the Court. Belore closing
the hearings [ would ask the Agent of the United States whether his Government
is now in a position to supply the Court with details of the names and official
functions of the persons who arc held as hostages in Tehran. The reply o this
request, in accordance with Article 61, paragraph 4, of the Rules, may be made
in writing and T would ask that the reply be madc not later than Monday next,
24 March 2. The hearings are thus concluded. The Agent of the Uniied States is,
however, asked 10 remain at the disposal of the Court to provide any further
informaticn which it may require, and with that proviso 1 declare the oral
proceedings in the case concerning Unired States Diplomatic and Consular Staff
in Tehran closed.

The Court rose at 1] a.m.

! See pp. 514-513, infra.
2 Sec p. 463, supra.
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SIXTH PUBLIC SITTING (24 V 80, 10 a.m.)
Present. [Sce sitting of 18 111 80, Judge Baxter absent.)
READING OF THE JUDGMENT

The Court mects today to read in open court, pursuant to Article 58 of the
Statute of the Court, its Judgment in the case concerning United States
Diplomatic and Consular Staff in Tehran, brought by the United States of
America against the Islamic Republic of Iran. Due notice of the present sitting
has been gmiven to the parties, and T note the presence in court of the Deputy
Agents and Counsel of the United States.

Much to the regret of his colleagues, Judge Baxier is unable to be present
today. Having participated fully in the case up to an advanced stage in the
dcliberations, he had unfortunately then to enter hospital, and subsequently hag
to return to his own country for medical treatment,

Having participated in the public hearings and the greater part of the
deliberations in the case, Judge Baxter was entitled to participate in the final vote
on the Judgment.

The relevant provisions of the Court’s Resolution Concermng its Internal
Judicial Practice prescribe that a Judge who, by reason of his participation in the
public and internal proceedings of the case is qualified to participate in the final
vote but who is unable 1o atiend in person on the occusion of the Court’s final
adoption of its judgment or opinion, may nevertheless record his vote in such
manner as the Court may decide to be compatible with its Statute, any doubt
being settled by the Court itself.

In accordance with this provision, appropriale arrangements were made for
Judge Baxter to participate in the vote, and the Judgment delivered today is
accordingly the Judgment of the full Court.

I shall now read the text of the Judgment, omitting—as is Lustomary-—-the
opening formal recitals.

[The President reads paragraphs 10 to 95 of the Judgment®.]

I now call upon the Registrar to read the operative clause of the Judgment in
French.

[The Registrar reads operative clause in French?]

In accordance with Article 95, paragraph 1, of the revised Rules of Court
adopted in 1978, the Judgment includes the names of the judges constituting the
majority on each vote; these details arc also given in the Press Communiqué
issued today.

Judge Lachs appends 4 separate opinion Lo the Judgment; Judges Morozov
and Tarazi append disscnting opinions to the Judgment

In addition to the copies of the Judgment for the parties, a limited number of

L 1.C.J. Reports 1980, pp. 8-45.
2 Ibid., pp. 4443,
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copies of the stencilied text of the Judgment and opinions is available fbr the
public; the usual printed edition will be available in approximately two weeks’
time.
{ Signed) Humphrey WALDOCK,
President

{ Signed} 5. AQUARONE,
Registrar.



