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PART I
INTRODUCTION

This case—the case of the American hostages in Tehran—now reaches its
second phase before the Court with the submission of this Memorial on the
merits of the claims of the United States of America against the Islamic Republic
of Iran.

To recapitulate the essentials of the history of the case, the United States
Embassy in Tehran and various United States nationals, nearly all of them
diplomatic agents, staff and consular officers, were seized by an Iranian mob on
4 November 1979, and have since been held captive with the full approval of the
Government of Iran; on 29 November 1979, the United States filed an
Application in this Court alleging that the conduct of the Government of the
Islamic Republic of Iran violated Iran’s international legal obligations to the
United States under four governing treaties to which the two States are party; on
the same day, 29 November 1979, the United States requested that the Court
prompily indicate provisional measures calling upon Iran forthwith to clear the
Embassy, releasc the hostages, and protect them from further unlawful conduct;
on 9 December 1979, the Government of Iran submitted a letter to the Court
asserting that for various reasons the Court should not take cognizance of the
case, but the Government of Iran appointed no Agent to appear at the hearing
on the United States’ request for an indication of provisional measures; the
hearing took place before the Court on 10 December 1979, at which time the
Court heard oral argument on behalf of the United States (but not on behaif of
Iran}, on 15 December 1979, the Court entered an Order indicating provisional
measures (as further set forth in Part IT of this Memorial}; and on 24 December
1979, the Court entered a {urther Order which fixes time-limits for the written
proceedings and which requires the United States to file the present Memorial on
15 January 19806. Under the same Order Iran is to submit its Counter-Memorial
by 18 February 1980.

As 1o the status of the dispute as it exists as of this writing, it should also be
noted (1) that the Government of Iran has officially rejected and failed to
comply with the provisional measures indicated by the Court on 15 December
1979; (2) that the American hostages and Embassy in Tehran continue to be
held captive in violation of those provisional measures and of Iran’s inter-
national obligations; and (3) that the Government of Iran has given no in-
dication of an intention to appoint an Agent, to file a Counter-Memorial, or to
contest in any way the claims of the Umited States which are before the Court,

Before turning to the facts undcrlying those claims, it may be useful to
summarize the provisions of the final judgment now sought by the United States.
In essence the United States on the merits seeks a judgment, the full terms of
which appear in the last Part of this Memorial, declaring:

{a) that aspects of the conduct of the Government of the Islamic Republic of
Iran relating to the seizure of the United States Embassy and United States
personnel violate the international legal obligations owed by Iran to the
United States as provided by various provisions of the Vienna Convention
on Diplomatic Relations (specifically Articles 22, 24-27, 29, 31, 37, 44 and
47), of the Vienna Convention on Consular Relations {speciﬁca]ly Articles
5, 27, 28, 31, 33-36, 40 and 72), of the Treaty of Amity, Economic
Relations, and Consular Rights Between the United States of America and
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Iran (specifically Articles 1f (4), XTII, XVIII and XIX), and of the Con-
vention on the Prevention and Punishment of Crimes against Inter-
nationally Protected Persons, including Diplomatic Agents (specifically
Articles 2, 4 and 7);

(6) that pursuant to the foregoing international legal obligations:

®

()

(iif)

(iv)

)

the Government of the Islamic Republic of Iran shall immediately
ensure that the premises of the United States Embassy, Chancery and
Consulates are restored to the possession of the United States authori-
ties under their exclusive control, and shall ensure their inviolability
and effective protection as provided for by the treaties in force between
the two States, and by general international law;
the Government of the Islamic Republic of Iran shall ensure the
immediate release, without any exception, of all persons of United
States nationality who are or have been held in the Embassy of the
United States of America or in the Ministry of Foreign Affairs in
Tehran, or who are or have been held as hostages elsewhere, and afford
rotection to all such persons, in accordance with the treaties in force
etween the lwo States, and with general international faw;
the Government of the Islamic Republic of Iran shall, as from that
moment, afford to all the diplomatic and consular personnel of the
United States the protection, privileges and immunities to which they
are entitled under the treaties in force between the two States, and
under general international law, including immunity from any form of
criminal jurisdiction and freedom and facilities to leave the territory of
Iran;
the Government of the Islamic Republic of Iran shall, in affording the
diplomatic and consular personnel of the United Stiates the protection,
privileges and immunities to which they are ¢ntitled, including im-
munity from any form of criminal jurisdiction, ensure that no such
personnel shall be obliged to appear on trial or as a witness, deponent,
source of information, or in any other role, at proceedings, whether
formal or informal, initiated by or with the acquiescence of the Iranian
Government, whether such proceedings be denominated a “trial”,
“grand jury”, “international commission” or otherwise;
the Government of the Istamic Republic of Iran shall submit to its
competent authorities for the purpose of prosecution, or extradite to
the United States, those persons responsible for the crimes committed
against the personnel and premises of the United States Embassy and
Consulates in Iran;

{c) that the United States of America is entitled to the payment to it, in its own
right and in the exercise of its right of diplomatic protection of its nationals
held hostage, of reparation by the Islamic Republic of Iran for the
violations of the above international legal obligations which it owes to the
United States, in an amount to be determined by the Court at a subsequent
stage of the proceedings.
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PART II
STATEMENT OF THE FACTS

The Factual Statement which follows is, to the best of the knowledge and
beliel’ of the Government of the United States, accurate and complete. In the
governing circumstances, however, in which the United States is unable to gain
access to ies diplomatic and consular representatives in Iran, or to its Embassy
and consular premises in Iran and to the files which they contain, the Court will
appreciate that certain factual details, particularly those relating to the current
condition of United States personnel in Tehran, arc unavailable to the United
States Government at this time !,

A. The Attack

Al about 10.30 a.m., Tehran time, on 4 November 1979, during the course of a
demonstration of approximately 3,000 persons, the United States Embassy
compound in Tehran was overrun by scveral hundred of the demonstrators,
Under then existing security arrangements the Government of the Islamic
Republic of Iran normally maintained 10 to 15 uniformed policemen outside the
Embassy compound and a contingent of “Pasdaran”, Revolutionary Guards,
nearby. On 4 November 1979, however, these security personnel made no
apparent ¢ffort to deter or discourage the demonstrators from seizing the
Embassy’s premiscs. According to at least one press report, the security forces
simply disappeared from the scene?.

The invading group gained access to the compound and the Chancery
building by cutting chains and removing bars from a Chancery basement
window, and they seized control of the first floor of the Chancery. In the process
the invaders took hostage the Embassy security officer, who had come out of the
Chancery to negotiate with them, and four of the Embassy’s Marine Guards.
Thereafter a large group of Embassy personnel, non-American staff and visitors
took refuge on an upper floor of the Chancery. Over two hours after the
beginning of the attack, and after the invaders had attempted Lo set fire to the
Chancery building and to cut through the upstairs sieel doors with a torch, they
gained entry to the upper floor and seized the remaining personnel, with the
exception of 11 American staff members who held out in the main vault for an
additional hour. They also seized the other buildings on the compound and the
personnel located in them, including consular officers of the Embassy. They
seized the various residences on the compound, including the residence of the
Chargé d’Affaires, and put them to use as places of confinement for the hostages.

During the assault of more than three hours, repeated calls for help were made
from the Embassy to the Iranian Foreign Ministry, and repeated ¢fforts to
secure help from the Iranian authorities were also made through direct
discussions al the Foreign Ministry by the United States Chargé d Affaires,
Bruce Laingen, who made contact with the Prime Minister’s office and with

! Unless some other source is cited herein, verification of the facts is provided by the
dectaration of Under Secretary of State David 1D, Newsom of 11 January 1980, submitted
with this Memarial, .

2 Washington Star, 10 Nov. 1979, p. A7 (Ann. 1).
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Foreign Ministry officials. Despite these repeated requests, no Iranian security
forces were sent to provide relief and protection to the Embassy. No attempt was
made by the Iranian Government to clear the Embassy premises, to rescue the
personnel held hostage, or to persuade the invaders and demonstrators, via
radio broadcasts, emissaries, or otherwise, to terminate their action against the
Embassy. In fact, the Iranian Government’s spokesman, in an interview the
following day, stated that the Revolutionary Guards were sent to the Embassy
as a result of Laingen’s appeals, but not 1o release the Embassy and hostages
from the invaders. According to his statement of 5 November,

3

. yesterday the American Embassy Chargé d’Affaires immediately
contacted the Foreign Ministry and stated he lacks security and that he
would need protection. So, on orders of the government, the Revolution
Guards entered to prevent clashes there. Last night the brothers who are
occupying the Embassy thanked the guards for their presence and for
maintaining security there=.”

The same morning, 5 November, only hours after the Embassy seizure, the
United States consulates in Tabriz and Shiraz were also seized, but again the
Iranian Government took no protective action®. The Revolutionary Guard
corps of Fars Province immediately announced its support for the Shiraz
takeover, and, according to an announcement issued on § November, they
actually shared control over the United States Consulate there with the
“students™ *.

3 Telephone interview with Sadeq Tabatabai, Tehran Domestic Service, 1140 GMT, 5
Nov. 1979, as reported in Foreign Broadcast Information Service (FBIS), Daily Report, 6
Nov. 1979, pp. R14, 16 (Ann. 2}. In an interview published 1 December in Beirut, the
Revolutionary Guards operations commander, asked about the role of the guards in the
accupation of the United States Embassy, replied;

“As a matter of fact, we played no role in the occupation of the embussy which was
occupied by students supporting Imam Khomeini. The guards role was to protect the
safety of the hostages and secure the area. There were signs of a serious plot to
explode [sic] the situation around the embassy, Gur task was 10 protect the safety of
both the hostages and the students.” {Interview with Abu Sharif, undated, As-Safir
&ﬁeirutg,) )l Dec. 1979, as reported in FBIS, Daily Report, 4 Dec. 1979, p. R40

nn. 3).

* Operations at these consular posts had been suspended as a result of the attacks in
February 1979, and no United States personnel were at these posts when the 5 November
attacks occurred. (Response by the United States, [1 Dec. 1979, to a question presented by
the Court on 10 Dec. 1979, reprinted in Selected Documents, No. 2.}

* Announcement issued by the “Corps of Guardsmen and students stationed at the US
Consulate”, Shiraz Domestic Service, 6 Nov. 1979, as reported in FBIS, Daily Report, 7
Nov. 1979, p. R2 (submitted to the Court in Declaration of 6 Dec. 1979, of David D.
Newsom, App. C, Item 17, hereinafter cited as “Newsom Declaration”, reprinted in
Selected Documents, No. 1).

The failure of the Government of Iran on 4 and 5 November to protect the United States
Embassy and consular premises, and its apparent complicity in the attack at lcast lrom the
moment of sending the Revolutionary Guard to assist the invaders rather than protect the
Embassy, directly violated assurances provided earlier by that Government that United
States premises would be protected. It was also in contrast Lo Iran’s prior conduct. When
the United States Embassy was attacked on 14 February 1979, the Government of lran
acted quickly and efficiently to try to dea! with the attackers and to remove them.
Following the attack, on 11 March, Prime Minister Bazargan addressed a letter to the
Embassy expressing deep regret at the incident, its readiness to indemnily the United
States for the damage caused to its premises “by anti-revelutionary élements™, and its
assurance that the Government "have made arrangements to prevent seriously the
repetition of such incidents”. {See Response of the United States, 12 Dec. 1979, to 2
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B. The Role of the Iranian Authoritics

The Government’s role in the attacks may be said to have begun even before 4
November. On 28 October, in a speech at Qom, Ayatollah Khomeini, then de
Jucto Chief of State of Iran, stated:

“All the problems of the East stem from these foreigners, from the West,
and from America at the moment. All our problems come from America.
All the problems of the Muslims stem from America .. .%”

In the early morning of ! November, in anticipation of a demonstration in the
vicinity of the United States Embassy, the Embassy reported to the State
Department that the normal complement of pelice was outside the compound
and that the Embassy felt confident that it could get more protection if needed.
Thirty minutes later Chargé Laingen reported that several hundred demonstra-
tors were marching back and forth in front of the Embassy but that the police
detachment had been strengthened, providing “more than enough for now™.
The Chief of Police came to the Embassy personally and met with Mr. Laingen,
who informed Washington that the Chief was “taking his job of protecting the
Embassy very seriously”. Mr. Laingen reported that the prayer leader at the
main demonstration in another location in the city. the Ayatollah Montazeri,
had repeated an announcement on the radio that the people should not go to the
Embassy. The number of demonstrators at the Embassy varied during the day,
up to 5,000 or more, but protection was maintained by Iranian security forces,
That evening, as the crowd dispersed, both the Chief of Protocol and the Chief
of Police expressed relicl to Chargé Laingen that everything had gone well.

However, incitement against the United States continued to come from the
highest governmental authority in Iran, Ayatollah Khomeini—incitement which
apparently led to the 4 November attack on the United States Embassy . In an
interview on 5 November, a person identified as a “student™ involved in the
Embassy takeover explained the genesis of the action as follows:

“The need to do something was felt more than ever, which is quite
evident in the speeches of the Imam JAyatollah Khomeini] in the past week
or couple of weeks. The Imam during this period had talked to all those
received by him about the problem of America. In his last message on the
occasion of 4 November he addressed a message to students and ali the
strata of people, especially pupils, studenis and theological students, and
asked them to extend and strengthen their attacks against the United States.
That was why the Muslim student believers in the way of the lmam decided,
with regard to all of the above, to take a revolutionary step in the right
channel, that is to say against America and i1s interests. . . . Thus, the need
to do something was felt simultaneously in two universities, and students
from several faculties agreed on the plan to occupy the Embassy and take
the staff of the Embassy hostage®.”

The influence of Ayatollah Khomeini's speeches was also indicated by a

question presented by Judge Gros on 11 Dec. 1979, reprinted in Selected Documents, No.
3.) On at least two further occasions prior to 22 Qctober, and on one occasion after that
date, Chargé d’Affaires Laingen discussed the security situation with Iranian Foreign
Minister Yazdi who assured Mr. Laingen that the Government of Tran would fulfil its
international obligation to protect the United States Embuassy.
& Techran Domestic Serviees, 2030 GMT, 28 Qct. 1979, as reported in FBIS, Daily
Re,;;r)rt, 29 Oct. 1979, p. R2, R3 (Ann. 4).
See, e.g., Statement of Ayatollah Khomeini, | Nov. 1979, as reported in FBIS, Daily
-Re{mr!, 2 Nov. 1979, pp. R1-R2 (Ann. 5).
Newsom Declaration, App. C, ltem 6.
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statement issued on 5 November by a group which identified itself as “*Student
Followers of the Imam’s Policy”. The stalement noted that it was Ayatollah
Khomeini “who cried out that it is up to the pupils, university students and
theology students to extend their attacks upon the United States™ so as to force
it to meet Iranian demands. The statement ¢ontinued:

“And so, in following your [Ayatollah Khomeini's] orders, and with faith
in the pursuit of your path which is the path of god, we decided to take a
step, small as it was, by occupying the Embassy of the US mercenaries in
Iran and voice your divine wrath, ., . [W]e vow to you that, hand in hand at
your command, we will continue the fight to the total destruction of their
sovereignty®,”

The “student™ statements of 5 November indicate that a large number of
persons were involved in the advance planning and execution of the 4 November
attack—so large as 10 make it questionable whether the Iranian Government did
not know of the plans in advance. While denying any such advance knowledge,
Sayyed Ahmad Khomeini, son of and adviser to the Ayatollah Khomeini, stated
in an interview on 20 November that he had been in contact with the organizing
group prior Lo the attack'®,

Whether or not the [ranian authorities’ responsibility for the attack was
initially limited to incitement and specific failure o deter, prevent and terminate
the action, it became evident within hours after the attack that the Government
was giving the action its endorsement, co-operation and full support; at least
from that peint on, the Government was an accomplice and participant in the
continuing holding of the Embassy and the hostages.

On 4 November, the day of the attack, the invaders held a press conference at
the Embassy and announced that Ayatollah Khomeini, acting as “guide of the
Iranian Revolution™, had telephoned the Embassy to express his agreement with
the “students’” action'!. No denial of this announcement was made by the
Government of Iran. On 5 November other Iranian authorities expressed their
support of the action of the “‘students™. For example, the commander of the
Revolutionary Guards, whose troops apparently had been sent in by the
Government’s order to protect the invaders, sent a message to the “students™
characterizing their action as “a brave and god-loving step”, regretting his own
inability to participate in their “gathering”, and pledging that the corps of the
Revolutionary Guards “are ready Lo serve you with all their force and might
and, holding their lives in their hands, are prepared to shed to the last drop of
the blood and to undertake your protection to the last state of victory”!%. On the
same day, 5 November, a public statement was made that the “stafl of the
central office of the public prosecutor of the Islamic revolution, the research staff
and the judiciary announce their support for the Muslim fighting students who
have occupied the US Embassy”!®. Foreign Minister Yazdi, while recognizing
that “according to international regulations the Iranian Government is duty-
bound to safeguard the life and property of foreign nationals”, stated: “The
action of the students enjoys the endorsement and support of the government,
because America herself i3 responsible for this incident™**,

? Statement of the “Stedent Followers of the Imam’s Poticies™, Tehran Domestic Service.
1030 GMT, 5 Nov. 1979, as reported in FBIS, Daily Report, 6 Nov. 1979, pp. R3-R4
(Ann. 6),

!¢ Tehran Domestic Service, 1030 GMT 20 Nov. 1979, as reported in FBIS, Daily
RePorl, 21 Nov, 1979, p. R2 (Ann. 7).

! Newsom Declaration, App. C, Item 1.

12 rhid,, em 7.

13 1bid., ltem 8.

14 Ibid., Item 11,
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Ayatollah Khomeini himself publicly justified and supporied the Embassy's
seizure and refused to call upon the students to withdraw from the Embassy!s,
Since 5 November Iranian officials have continued to support the holding of
hostages and to participate in their continued detention!,

This support and participation by the [ranian authorities had been a critical
factor in the continued holding of the Embassy and of the hostages'”. Foreign
Minister Gotbzadeh summed it up succinctly in late December: “The fact 15 that
the scizure of the embassy was approved by the Imam and, consequently by the
people. As far as | am concerned”, he said, *‘I will do whatever I have to do'®.”
Those holding the United States Embuassy have also made clear that they will
obey the orders of Ayatollah Khomeini. For example, they have consistently
identified themselves as the “Student Followers of the Imam’s Policies”. In a
statement issued by them on 5 November, they not only declared that their
action was taken pursuant to Ayatollah Khomeini's orders, they also told
Avyatollah Khomeini that they would continue to fight “at your command™'?.
On 10 November Ayatollah Khomeini ordered the “students™ to admit the
Papal cnvoy, Annibale Bugnini, to the Embassy®° and the “students” promptly
complicd with the order issued by “the leader of the Iranian Revolution, His
Excellency Imam Khomeyni” 2%, In a statement on 14 November the “student
followers of the Imam’s policy” stated thal the leadership of their action against
the United States ““is in the hands of the able and great leader of the Islamic
revolution in Iran, Imam Khomeini; and it is only the viewpoints of the
leadersglzip which determine the general direction of and measures refated to this
move” ¢4,

On 17 November Ayatollah Khomeini issued a decree, addressed to the
“students™ at the Embassy, stating:

“The centre of espionage and conspiracy called the American Embassy
and those people who hatched plots against our Islamic movement in that
plice do not enjoy international diplomatic respect.”

L5 pbid., 1tem 12.

'* By contrast, when the Iragi Consulate in Tchran was seized on 5 November, the
authorities undertook negotiations with the invaders, who were requested by Ayatollah
Khomeini to leave the building. The invaders announced: “We will follow instructions
from the office of the Imam.™ They cleared the Iragi Consulate, apparently leaving its
documents untouched (Newsom Declaration, App. C, Item 18). Furthermore, when an
angry crowd protested in front of the Embassy of the Soviet Union on | Janyary 1980, and
again on 3 January against the Soviet Union actions in Afghanistan, the Government of
Iran provided armed security forces which eflectively protected the Embassy from the
demonstrators.

'7 The assessment of Bani Asadi, former Deputy Prime Minister in the Bazargan
Government, was reported in a December interview:

“If the Ayatollah decides to end the occupation, he says, then the occupation will
be ended. All Khomeini has to do, according to Bani Asadi, is to stop broadcasting
news about the American Embassy on [ranjan television and radio and the students
will rapidly become isolated.” (FBIS, Daily Report, Supp. 39, 13 Dec. 1979, p. 8
(Ann. £).)

'® [nterview with Excelsior correspondent Victor Payan, Excelsior, Mexico City, 26 Dec,
1979, in Spanish, informal United States translation {Ann. 9).

' Footnote 9, supra, p. 128.

20 Message from Imam Khomeini's office in Qom, Tehran Domestic Service, 1630 GMT,
10 Nov. 1979, as reported in FBIS, Daily Reporr, 13 Nov. 1979, p. R15 (Ann. 10).

21 Sratement No. 28 of the “Student Followers of the Tmam’'s Policy™, ibid.

22 -Student™ Statement No. 32, Tehran Domestic Service, 1030 GMT, 14 Nov. 1979, as
reported in FBIS, Daily Report, 15 Nov. 1979, pp. R5-Ré6 (Ann. 11).
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The decree directed the “students” to:

“hand over the blacks and the women, if it is proven that they did not spy,
to the Ministry of Foreign Affairs so that they may be immediately expelled
from Iran. The Noble Iranian nation will not give permission for the release
of the rest of them. Therefore, the rest of them will be under arrest until the
American Government acts according (o the wish of the nation2®.”

That same day the following announcement was issued in the rame of the
“Student Followers of the Imam’s Policy™:

“Following the orders of the great leader of the revolution, Imam
Khomeini, about releasing the women and blacks who are among the
hostages and whose acts of espionage have not been proved, we have
acted immediately and according 1o the orders of the Imam those indi-
viduals whose acts of espionage have not been proved will be handed
over to the Ministry of Foreign Affairs so that they may be expelled from the

country. . . . The rest of the hostages and the premises of the centre of es-
pionage, asdordered by the Imam, will be at the disposal of you, valiant
nation . ..*"

By 20 November 13 of the hostages had, in fact, been released.

During an interview with a United States television network on 28 December,
when asked directly if the remaining hostages would be released upon the order
of Ayatollah Khomeini, the designated sgokesman for the “students™ holding
the Embassy replied that they would be?3.

C. The Status of the Hostages

At least 62 Americans and a number of non-American hostages were seized
when the Embassy was invaded. Thereafter an American businessman was
added to the group being held at the Embassy. It appears that all of the non-
American hostages have subsequently been released. Thirteen of the American
hostages were released by 20 November pursuant to the order of Ayatollah
Khomeini, who also ordered the continued detention of the remainder—whom
he described as being under arrest in connection with allegations of espionage
pending United States compliance with Iran’s demands.

The available evidence makes clear that those who have been held by Fran
under this form of “arrest” have been subjected to a harrowing ordeal 2%, At the
outset some were paraded blindfolded, hands bound behind their backs before
hostile and chanting crowds. At least during a substantial period of their
captivity, il appears that the hostages were kept bound, hand and foot, and
frequently blindfolded; forced to remain silent for extended periods of time;
denied mail?”; denied the right lo communicate with each other, with their
captors {excepl as to basic requests), and with their own government; subjected
to interrogation, some apparently intensively and repeatedly; threatened with

23 Decree of Ayatollah Khomeini, Tehran Domestic Service, 0930 GMT, 17 Nov. 1979,
as reported in FBIS, 20 Nov. 1979, p. R11 (Ann. 12).

24 “Student” Statement No. 32, Tehran Domestic Service, 1053 GMT, 17 Nov. 1979. as
reported in FBIS, Daily Report, 19 Nov. 1979, pp. R15-16 (Ann. 13).

3 ABC Television, 28 Dec. 1979. .

26 The facts set forth in the ensuing paragraph were derived from reports received
through the press and from persons who have been in the Embassy compound since its
Serzure.

27 Christmas cards were apparently allowed to reach some of the hostages.
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criminal trials; threatened with death in the event of a United Siates rescue
attempt 28; and some directly threatened with weapons.

The threat of criminal trials for all the remaining hostages, with a possible
decath penalty, has been made repeatedly by both Iranian officials and by the
“Student Followers of the Imam’s Policies”. On 18 November the Avyatollah
Khomeini satd that “what our nation has done is to arrest a bunch of spies, who,
according to the norms, should be investigated, tnied and treated in accordance
with our own laws”. He raised the possibility of trials of the hostages even if the
United States complicd with Iran’s demands, saying that, if the hostages were
then released it will be because we have been lenient”. Asked if the hostages
would never be killed uwnder any circumstances, Khomeini indicated that, if
Iran’s demands were not met, the hostages would definitely be tried and
whatever the court decides would be acted upon?®. The trial threat was
reiteraled in 2 17-point resolution issued by the “Student Followers of the
Imam’s Policy” on 21 November° and was cxpressly conveyed to the hostages
by their captors?!. In an interview published 6 December Avatollah Khalkal,
head of Iran’s revolutionary “courts”, repeated the trial threat, said that he
would be pleased to preside over the court, and threatened the firing squad for
those found guilty, while expressing the hope some might be found innocent and
raising the possibility of & pardon by Ayatollah Khomeini for the others®2.
Avyatollah Khalkhali was later reported as promising that the hostages would
not be put to death even if tried33, and as expressing his beliel that they were
innocent and should be released **. On 22 December, however, he was reported
as having denied such statements and as having repeated the death penalty
threat [or those hostages who might be proven guilty >,

Sharia Magistrate Ayatollah Gilani, during a discussion with newsmen on 18
December, made the following statement:

“The tral of the hostages will take place when permission is received
from Imam Khomeini. It will be held under the supervision of the Shar®
magistrate and the Islamic Revolution Council, in accordance with the
precepts of Islam and in obscrvance of the noble verses of the glorious
Koran, and they will be treated with justice. However, pseudo-diplomats
and spies fall outside this rule. In Islam, spies are considered to be ‘ayyun’
[eyes], for which the Islamic Jaw prescribes the severest punishment, and the
imam of the Muslims may cven kill spies or turn them into slaves. . . . The
imam may kill them, or pardon them, or even detail them to work in the
court as slaves, as our workers and slaves. This depends on the imam
personally*¢.”

28 ~And should the United States and its hateful ageats in [ran resort to the least
conspitatorial movement, military or otherwise, to release the hostages, all the hostages
will be destroyed and responsibility for this will lie directly with the US Government.”
“Studen(” Statement No. 15, Newsom Declaration, App. C, Item 15.

2% Newsom Declaration, App. C, Item 31.

30 Resolution, paragraph 7, Tehran Domestic Service, 1016 GMT, 21 Nov. 1979, as
reported in FBIS, Daily Repore, 21 Nov. 1979, pp. R11-13 (Ann. 14},

31 Interview with “student leaders”, AFP, 23 Nov. 1979, as reported in FBIS, Daily
Refmrr, 26 Nov. 1979, pp. 13-14 (Ann. 15).

? Interview with Ayatollah Khalkhali, undated, La Stampa, 6 Dec. 1979, as reported in
FBIS, Daily Report, Supp. 39, 13 Dec. 1979, pp. 31-34 (Ann. 16).

3 BBC, London, 12 Dec. 1979, as reported in FBIS, Daily Report, 13 Dec. 1979, Supp.
39, p. & (Ann. 17).

3% The Times, London, 21 Dec. 1979, pp. 1, 6 {Ann. 18).

35 AFP, Tehran, 22 Dec. 1979, as reported in FBIS, Duily Report, 24 Dec. 1979, pp.
17-18 (Ann. 19).

3¢ Discussion with Sharia Magistrates, Ettela’ar, 18 Dec. 1979, as reported in FBIS,
Daily Report, Supp. 45, pp. 30-31 (Ann. 20).
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Asked about the hostages’ right to defence counsel in these trials, Ayatollah
Gilani reportedly replied that “the spies may engage lawyers conversant with
Islamic precepts, but the crime of these individuals is so evident that no informed
human being will agree to defend such criminals®7”,

A somewhat different threat was also developed—namely, to use the hostages
as part of an effort to put the United States itsell on trial. In a speech on 10
December former Foreign Minister Yazdi set out the suggestion, stating that
Avyatoltah Khomeini had accepted it *®, Foreign Minister Gotbzadeh formulated
the concept in terms of an international tribunal or grand jury before which
the hostages would testify®®. Ayatollah Khomeini's formal instruction to
Foreign Minister Gotbzadeh to form the “international investigating commit-
tee” was issued on 13 December®®. By late December, however, leading
international figures had made clear that they would not participate in any such
investigation while the hostages remained in custody, and little has since been
heard of the international committec approach. As the possibility of United
Nations sanclions against fran has developed, the earlier idea of a trial of the
hos.tagff themselves has re-emerged as a counter-threat against Security Council
action®'.

D. Violations of the Embassy’s Archives and Documents

From the outset those Embassy files, records and documents which were not
destroyed by the Embassy staff during the 4 November attack were ransacked.
Their purported contents have been interpreted and disseminated by the
“students” (in a series of so-called “‘revelation statements™) and by the
government-controlied media. The day following the takeover the “students”
affirmed that the documents would be considered, reported to the public, and, if
necessary, delivered to Khomeini*?. Embassy documents were apparently
compiled in dossiers for use in deciding on the release of the 13 hostages in
November*® and an interrogation of the hostages; apparently it is also intended
that they will be used as evidence il the hostages are tried**. Thus the *students”™
have announced that the documents will be “exposed and simplified™ in the
courts*?, and Foreign Minister Gotbzadeh has also stated that these documents
would be used before the planned “international grand jury”*%. As early as 8
November the Iranian Government spokesman was secking to justify the

37 thid,

38 Tehran Domestic Service, 1630 GMT, 10 Dec. 1979, as reported in FBIS, Duily
Regorr, Supp. 37, 11 Dec, 1979, pp. 7-8 (Ann. 21).

? Interview with Sadeq Gotbzadeh, Tehran, in English to Europe, 10 Dec. 1979, as

reported in FBIS, Daily Repori, Supp. 37, pp. 10-12 (Ann, 22).

#0 [nstruction issued by Ayatollah Khomeini, Tehran Domestic Service, 13 Dec. 1979, as
reporied in FBIS, Daily Reporr, Supp. 39, 13 Dec. 1979, p. 11 {Ann. 23).

“1 Announcement by Foreign Minister Gotbzadeh, Tehran Domeslic Service, 28 Dec.
1979, as reported in FBIS, Daily Report, Supp. 49, 28 Dec. 1979, p. 4 (Ann. 24).

“Z Interview with “Students™, Tehran Domestic Service, 2030 GMT, 5 Nov. 1979, as
reported in FBIS, Daily Report, 6 Nov. 1979, p. R8 (Ann. 25).

*3 Ahmad Khomeini Interview, Tehran Domestic Service, 1135 GMT, 19 Nov. 1979, as
reported in FBIS, Daily Report, 20 Nov. 1979, pp. R2-3 {Ann. 26).

“4+ Ahmad Khomeini Interview, Tanjug. Belgrade, § Dec. 1979, as reported in FBIS,
Daily Report, Supp. 41, 17 Dec. 1979, pp. 21-22 (Ann. 27).

45 Student” press interview at the US Embassy, Tehran in English to Europe, 1930
GMT, I Dec. 1979, p. R27 (Ann. 28).

46 See Ann. 22.
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continuing hostage situation on the basis of documents found in the Embassy*’,
an attempted justification which was to become standard*®.

E. Lack of Access to the Hostages

During this entire time, despite repeated requests both by telephone to the
“students™ at the Embassy and through the Embassy of Iran in Washington, all
contact between the hostages and United States Government officials, even by
telephone, has been prohibited with the apparent approval of Iranian authori-
ties. Non-Iranian outside observers have been allowed only the most inter-
mittent and limited acccss to the hostages, most recently a visit by three
American clergymen and onc Algerian priest on 25 December. By resolution
dated 31 December 1979, the United Nations Security Council requested the
Secretary-General of the United Nations to visit Tehran in an cffort to find a
way of resolving the crisis, and although the Secretary-General sought leave to
see the hostages during his visit of 31 December to 3 January, he was not
permitted to see them,

The clergymen reported secing 43 hostages. The “students™ holding the
hostages claim that there is a total of 49 at the Embassy, whereas the
information of the United States Government is that 50 of the American citizens
who were taken captive have not been released. The Foreign Minister of Iran
said on 26 December that he would investigate the number of hostages*®, but no
clarification of the discrepancy has been issued. The conditions of all visits have
apparcntly been closcly controlled by the capters, with limitations put on the
type of communications allowed and with monitoring of all contacts. Those who
continue to be held at the Embassy, or who are believed to be so held, include 48
members of the diplomatic, administrative and technical staffs of the Embassy
and 2 private American citizens.

F. The Status of the United States Chargé d'Affaires

In addition to those held at the Embassy, three members of the diplomatic
staff of the Embassy, including the United States Chargé d’AfTaires, Bruce
Laingen, have been confined to the Iranian Foreign Ministry since the attack.
Since 4 November they have been denied access to senior Iranian officials and
permitted only limited and intermittent visits from their diplomatic colleagues
from other embassies in Tehran, They have, however, been permitted to
communicate on an irregular basis with the United States.

On 6 November the ““students” demanded the surrender of Mr. Laingen3®.
On 7 November the Forcign Ministry issued a statement acknowlcdging the
Government's legal duty to protect these United States diplomats, stating that

*T Sadeq Tabatabai Interview, Tehran, in English to Europe, 1930 GMT, 8 Nov. 1979,
as reported in FBIS, Daily Report, 9 Nov. 1979, p. R11 (Ann. 29).

*8 See, e.g., Anns. 22 and 27.

“? Interview with French tclevision, AFP, 21 Dec. 1979, as reported in FBIS, Daily
Report, Supplement 48, 27 Dec. 1979, p. 9 (Ann. 30). The last visit to the hostages by a
non-Iranian observer prior to 25 December was made on 25 November by a United States
Congressman on a private visit who reported seeing 20 of the hostages. Other brief visits
occurred on 10 November by the Ambassadors of Algeria, France, Sweden and Syria
jointly and on 11 November by the Papal Nuncio and, separately, by the Ambassador of
the Federal Republic of Germany.

50 «Student™ Statement No. 13, Tehran Domestic Service, 1030 GMT, 6 Nov. 1979, as
reported in FBIS, Daily Report, 6 Nov, 1979, p. R12 (Ann, 31).
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they were, in fact, under the protection of the Government at the Foreign
Ministry®!. On 8 November the “Student Followers of the Imam’s Policy”
announced their view that Mr. Laingen was “a plotting spy” and, therefore, a
hostage with no right to leave the Foreign Ministry. They announced that “'a
special team will be sent 1o the Foreign Ministry to guard him*2. On 30
November Foreign Minister Gotbzadeh stated that Mr. Laingen and his two
colleagues were free to leave Iran when they wished, although it would be
difficult to protect them on route to the airport, but on 1 December the students
replied that the three di[glornats al the Foreign Ministry were their hostages and
under their surveillance *3. In a 2 December interview the Foreign Minister said
the three were free to wait at the Foreign Ministry, where they would be
protecied, but that “we” are no longer responsible when thev leave the
Ministry**. And in another interview reported the next day the Foreign
Minister stated that Mr. Laingen and his colleagues had sought and been
granted asylum. He added, however: .

“Therefore, as long as they remain in the ministry 1 am personally
responsible for ensuring that nothing happens to them, but those men too
have no doubt committed crimes. So as soon as they leave the ministry
precincts they will fall back into the hands of justice, and then T will be the
first to demand that they be arrested and tried 33.”

Although the United States Government has not characterized Mr. Laingen
and his two colleagues at the Foreign Ministry as hostages, the restrictions on
their freedom make clear that they are hostages as well, although confined in less
inhumane conditions than their colleagues at the Embassy. The uncertainty of
their situation was emphasized by “student’” demands early in January that Mr.
Laingen should be transferred to the custody of the Embassy’s captors for
questioning *%.

G. The Iranian Government’s Stated Justification of the Seizure of the Embassy
and the Hostages

While the Government of Iran has not communicated officially to the United
States, or to the Court, its rationale for the seizure and ransacking of the
Embassy, the holding of the hostages, and the threats to try them, a number of
Iranian statemenis have been made purporting to justify the actions in legal
terms. As noted above, former Foreign Minister Yazdi, while acknowledging
Iran’s legal duty of protection, asserted that the United States itsell was
responsible for the 4 November attacks because of its own prior misdeeds®’.
The “supervisor” of the Foreign Ministry, Mr. Bani-Sadr, issued a statement on
12 November attempting to justify the action on the theory that the Embassy
was not an embassy but a centre of “government interference in (rivial and

. *! Foreign Ministry Announcement, 7 Nov. 1979, Techran Domestic Service, as reported
in FBI1S Daily Report, 8 Nov. 1979, p. R14 (Ann. 32).

32 “Srudent™ Statement No. 20, Tehran Domestic Service, 1030 GMT, 8§ Nov. 1979, as
reporied in FBIS, Daily Report, 9 Nov. 1979, p. R3 (Ann. 33).

33 AFP Tehran, | Dec., as reported in FBIS, Daily Report, 3 Dec., pp. R20-21 (Ann. 34).

54 Interview with Paris racio, Paris Domestic Service, 1200 GMT. 2 Dec. 1979, as
reported in FBIS, Daily Report, 3 Dec. 1979, pp. R37-38 (Ann. 35).

5 Le Figaro, Paris, 4 Dec. 1979, as reported in FBIS, Daily Reporis, § Dec. 1979, pp.
R29-30 {Ann. 36),

36 “Student” Statement, unnumbered, Tehran Domestic Service, 1124 GMT, 4 Jan.
1980 as reported in FBIS, Daily Report, 4 Jan, 1980, p. 10 {Ann. 37).

37 Newsom Declaration, App. C, Ttem 11.
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major affairs and of espionage”*®. Ayatollah Khomeini, when questioned by
rcporters about holding hostages in violation of international law, responded on
18 November that ambassadors or chargés who spy are subject to being taken
hostage. He argued that Iran had not violated international norms but that the
United States had done so by admilting the Shah to the United States and
refusing to extradite him to Iran3%. On 19 November Sadeq Gotbzadeh, then
[ranian Revolutionary Council spokesman and Minister of National Guidance,
asserted the invalidity of the law of diplomatic immunity. He said that the basis
of diplomatic immunity had been shattered, that *‘these laws have been made to
guarantec the crimes that the representatives of the big powers have committed
i the small countries™; that “all nations which have never been independent
accepled them”; that “diplomatic immunity does not guarantee the act of
espionage, the crimes and whatever you have”; and that this “‘was not the
American Embassy, it was a centre of espionage .. .”"%°.

In an interview published on 29 November Ayatollah Behesti, Secretary of the
Revolutionary Council, asserted a different theory. He admitted that, if spies
are discovered in a foreign embassy, it is standard procedure to expel them
but not to take them as hostage. He said, however, that it is “standard procedure
but not revolutionary. If we were talking here about diplomatic traditions, then 1
would say you are right, But we have a revolution. And they have laws of their
own. Being revolutionaries, we support the youth because this action is the only
way 1o make the world familiar with their ideas, goals, and feelings of
revengeS!.”

An explanation for Iran’s action was given in a news dispatch from Tchran
published on 30 November:

“Seyyed Hoseyn, Imam Khomeini’s grandson and adviser explained to
us on Monday 26 November: ‘The occupation of the US Embassy is
particularly profitable both in the Third World and in Iran itself.’ Hoseyn’s
}h;:ory, which is as well-argued as Mr. Bani-Sadr's, could be summarized as
ollows;

1. The blows dealt against US impcrialism have absorbed all the internal
conflicts which were undermining the Islamic Republic, and have united the
entire population, regardless of class and political leanings, under the
Imam’s banner. The embassy’s occupation is the most popular event that
has occurred since the monarchy was overthrown. ‘kt has enabled us to
open the door Lo a strategic alliance between the Islamic movement and the
secular and lefi-wing groups and to a tactical alliance with the Soviet bloc’,
Seyyed Hoseyn told us in particular.

2. “The Third World and Mushim peoples, especially the Arabs now
regard the Iranian Revolution as their own.” The occupation of the US
Embassy has been seen by them as an exciting challenge to the most
powerful of the two superpowers. "We have therefore liberated these
peoples from fear, from “psychological occupation”, which is more effec-
tive than any other, to which US imperialism subjected them’ Seyyed
Hoscyn stated. The seizure of diplomats as hostages is not regarded by
Third World populations as a violation of international law about which,
moreover, they understand very little. ‘The poor and underprivileged

*® Message from Foreign Ministry Supervisor Bani-Sadr, Tehran Domestic Service, 12
Nov. 1979, as reported in FBIS, Daily Repors, 13 Nov. 1979, p. R37 (Ann. 38).

3% Newsom Declaration, App. C, Item 31

80 Ihid . ltem 33. i

¢! Stern, Hamburg, 29 Nov. 1979, in German, informal United States translation
(Ann. 39).
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despise the legal and meddiesome minds of the rich and powerful’, Seyyed
Hoseyn added and he is considered to be as ‘radical’ as his grandfather®2.”

H. Efforts of the United States toc Negotiate the Dispute

From the first days of the crisis the United States sought to open discussions
with the Government of Tran but was flatly rebuffed; Iran later simply barred all
official communication on the subject of the hostages.

On 7 November the Secretary of State requested a former Attorney-General
of the United States, Ramsey Clark, and an assistant to travel to Iran 1o deliver a
message from the President of the United States to the Ayatollah Khomeini®®.
Although the message protested the actions of the Government of Iran and
called for release of the hostages, Mr. Clark also was authorized to discuss all
avenues for resolution of the crisis®*. The Iranian Government initially agreed to
receive Mr. Clark in Tehran, but shortly after Mr. Clark landed in Istanbul,
where he was Lo change planes, Iranian authorities reversed themselves and
stated that Mr, Clark and his colleague could not come to Itan. Tehran radio
broadcast a message from Ayatollah Khomeini stating that it was “‘not possible
under any circumstance for the special representatives to meet with him™, that
“the members of the Islamic Revolutionary Council under no circumstances
should meet with them™, that “none of the responsible officials has the right to
meet with them”, and that “the way to talks would be opened” only if the
United States met specified Iranian demands®®. Shortly thercafier Iranian
authorities indicated that they would have no direct contact with representatives
of the United States Government concerning the holding of the hostages®®.

The United States Government has persisted in its efforts to open communica-
tions with the Government of Iran. Beginning with a request on 4 November for
assistance in ending the Embassy seizure, the United States has communicated
positions on various matters relating to the crisis to the Iranian Chargé
d’Affaires in Washington; it has asked him for Iran’s comments on specific
matters from time to time. The Chargé, however, has not been able to respond to
questions relating 1o the release of the hostages®’.

The United States Government has also attempted to establish communica-
tions with the Iranian representative at the United Nations, but he and the staff
of the Iramian Mission have declined contact with United States representatives.
While there had been some hope that Iran would follow through on its pledge to
send a rcpresentative from Tehran to participate in the Security Council
meetings in November, thus providing an opportunity for dialogue, Iran did not
participate in the meetling®®.

Chargé Laingen, held in custody in the Ministry of Foreign Affairs in
Tehran, has had regular contact with the Ministry’s Chief of Protocol but
has been denied access to any senioer officers of the Ministry and has not been

%2 Le Monde, Paris, 30 Nov., pp. 1, 3. as reported in FBIS, Daily Reperi, 3 Dec. 1979,
p. R19 (Ann. 40).

83 Newsom Declaralion, para. 3.

%4 Response by United States to question presented by the Court on 10 Dec. 1979,

3 Newsom Declaration, para. 3 and App. C, ltem 20.

%6 Newsom Declaration, para. 3. During an interview on 18 Nov. Ayatollah Khomeini
asserted that he would even refuse to meet with President Carter. He stated that, if “"Mr.
Carter wanis to make us step down from our demands ... it is out of the question™, I he
meets the demand, *'then, there will be no point in our meeting. Therefore, [ am not willing
to meet him”, Newsom Declaration, App. C, ltem 31.

57 Newsom Declaration, para. 3.
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permitted to engage in any conversations of substance regarding the release of
the hostages®*.

In addition to these cfforts at dire¢t communication, there have been a
number of efforts made by leaders of other governments and by the Secretary-
General of the United Nations to intercede with the authorities in Iran to secure
the release of the hostages and the resolution of the crisis 7%, the latest of these
being the Secretary-General’s personal visit 1o Iran at the behest of the Secunty
Council in the period 31 December-3 January. As of the date of this Memorial
all such efforts have been rebuffed.

The United States has sought to provide a basis for reaching an end to the
crisis. It has said that, after the refease of the hostages, Iran’s complaints against
the government of the Shah might be presented 1o an appropriate forum. The
United States would not oppose such a process. In addition, the United States
has made it clear that the American judicial system would be available to the
Iranian authorities whe wished to pursue Iran’s claims to the assets of the Shah.
There has been no substantive response from Iranian authorities 10 these
suggestions for a means of endiag the crists, although Tran has initiated a lawsuit
in a Uniled States court to recover claimed assets.

I. Protests by the Government of the United States

From the onset of the attack upon the United States Embassy in Tehran, the
United States has protested to the Government of Iran the attack and the seizure
and detention of the American hostages. As noted above, Mr, Ramsey Clark
was dispatched to Iran to present a formal protest (and to negotiate toward the
release of the hostages) but he was prevented from entering the country.
However, senior officers of the Department of State, including Under Secretary
of State Newsom, were in frequent telephone contact with Iranian authorities in
Tchran during the first hall of November until further such contacts were
prohibited by the Ayaiollah Khomeini. In these communications the Depart-
ment officials protested in the strongest terms the illegal and continuing
detention of American personnel and discussed possible means of securing their
release. These officials also made approaches to the Iranian Chargé d’Affaires in
Washington protesting the situation in Iran. Other communications, including
protests, were made through private intermediaries and through foreign embas-
sies in Tehran, acting on behalf of the United States Government.

J. Resort to the United Nations and to the Court

From an carly stage of the crisis the United States has persistently sought
peaceful resolution of the hostage dispute with Iran through the United Nations.
By leuer dated 9 November 1979, from the United Siates Permanent
Representative to the United Nations addressed to the President of the Security
Council, the United States requested that the Security Council urgently consider
what might be done 1o secure the release of the American hostages and restore

o fhid.

% In an interview with European correspondents in late November, Ayatollah Khomeini
staled: “Probably not a day passes without {messages) being received by our Foreign
Ministry from abroad, from various countries to whom they [the United States] have
appealed. They keep appealing to us to release the hostages and so forth.” Tehran
Domestic Service, 0125 GMT, 29 Nov., as reported in FBIS, Daity Report, 30 Nov. 1979,
p. R (Ann. 41).
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the sanctity of diplomatic personnel and establishments”!. In response the
President of the Security Council, speaking in the Council's name, appealed on 9
November 1979 for the immediate release of the hostages ’2. The President of the
General Assembly has similarly called for the release of the hostages?3.

On 25 November 1979, in the exercise of his exceptional authority under
Article 99 of the United Nations Charter to bring o the attention of the Security
Council any matter which in his opinion may threaten the maintenance of
international peace and security, the Secretary-General of the United Nations
requested that the Security Council be convened urgently in an effort to seck a
peaceful solution to the hostage crisis.

In his address 10 the Council on 27 November 1979, the Secretary-General
declared that the situation in Iran *"threatens the peace and stability of the region
and could well have very grave consequences for the entire world” ™. On 4
December 1979, the Security Council adopted unanimously resolution 457,
urgently calling upon the Government of Iran “to release immediately the
personnel of the Embassy of the United States of America being held in
Tehran, to provide them protection and allow them to leave the country” 73,
That resolution also requested the Secretary-General 1o lend his good offices to
the immediate implementation of the resolution and to take all appropriate
measures to that end. The cflorts of the Secretary-General have not yet
succeeded in their stated purpose. .

On 29 November 1979, the United States filed with the International Court of
Justice an Application instituting proceedings against Iran. It concurrently filed
a Request for Interim Measures of Protection. On 29 November Sccretary of
State Cyrus Vance also wrote a letter to the President of the Court requesting the
Court to indicatc appropriate interim measures within days, and suggesting that
the President of the Court request the Government of Iran to ensure that no
steps be taken to inflame opinion against the hostages, to heighten the danger to
which they are exposed, or to place them on trial. The next day, in the exercise of
the power conferred on him by Article 74, paragraph 4, of the Rules of Court,
the President of the Court addressed a telegram to the Governments of Iran and
the United States calling attention to the need te act in such a way as would
enable any subsequent Order of the Court to have its appropriate effects.

On 15 December 1979, following a hearing on the request for provisional
measures, the Court unanimously indicated the following provisional measures
pending its final decision in the case:

“A. (i) The Government of the Islamic Republic of Iran should immedi-

ately ensure that the premises of the United States Embassy, Chancery
and Consulates be restored to the possession of the United States
authorities under their exclusive control, and should ensure their
inviolability and effective protection as provided for by the treaties in
force between the two States, and by general international law;
{ii) The Government of the Islamic Republic of Iran should ensure the
immediate release without any exception, of all persons of United
States nationality who are or have been held in the Embassy of the
United States of America or in the Ministry of Foreign Affairs in
Tehran, or have been held as hostages elsewhere, and afford full
protection to all such persons, in accordance with the treaties in force
between the two States, and with general international law;

71 Ann. 42.
72 Ann. 43.
73 Ann. 44.
T4 5/PV, 2172 (27 Nov, 1979) (Ann. 45),
"5 Ann. 46,
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(i) The Government of the 1siamic Republic of Iran should, as from
that moment, afford to all the diplomatic and consular personnel of
the United States the protection, privileges and immunities to which
they are entitled under the treaties in force between the two States, and
other general international law, including immunity from any form of
criminal jurisdiction and freedom and facilities to leave the territory of
Iran;

B. The Government of the United States of America and the Government
of the Islamic Republic of Iran should not take any action and should
ensure that no action is taken which may aggravate the tension
between the two countries or render the existing dispute more difficult
of solution’®.”

The response of the Government of Iran was prompt and unambiguous: in
an interview on |7 December the Iranian Foreign Minister stated that the
“prefabricated verdict of the Court was clear Lo us in advance; for this reason
Iran’s Chargé d'Affaires at The Hague was ordered to officially reject the
decision of The Hague Court”?".

At the request of the United States, the United Nations Security Council met
again in late December to consider measures to be taken to induce Iran to comply
with its international obligations. At the Council's meeting of 29 December
Secretary of State Vance noted that *‘the United States Government has, with
determination, persistence and patience, pursued every peaceful channel available
to us” 78 On 31 December 1979, the Security Council adopted resolution 461:

“The Security Council,

Recalfing its resolution 457 (1979) of 4 December 1979,

Recalling also the appeal made by the President of the Security Council,
on 9 November 1979 {(S/13616), which was reiterated on 27 November 1979
(8/13652),

Gravely concerned over the increasing tension between the Islamic
Republic of Iran and the United States of America caused by the seizure
and prolonged detention of persons of United States nationality who are
being held as hostages in Iran in violation of international law, and which
could have grave consequences for international peace and security,

Taking note of the letlers from the Minister for Foreign Affairs of the
Islamic Republic of Iran dated 13 November 1979 (8/13626) and 1
December 1979 (8/13671) relating to the grievances and statements of his
Government on the situation,

Recalling also the letter dated 25 November 1979 from the Secretary-
General (S/13646) stating that, in his opinion, the present crisis between the
Islamic Republic of fran and the United States of America poses a serious
threal to international peace and security,

Taking into account the Order of the International Court of Justice of 15
December 1979 calling on the Government of the Islamic Republic of Iran to
ensure the immediate release, without any exception, of all persons of United
States nationality, who are being held as hostages in Iran (§/13697) and also
calling an the Government of the United States of America and the
Government of the Islamic Republic of Iran to ensure that no action is taken
by them which will aggravate the tension between the two countries,

76 United States Diplomatic and Consular Staff in Tehran, Provisional Measures, Order of
15 December 1979, [.CJ. Reporis 1979, pp. 16-17.
77 Tehran Domestic Service, 1030 GMT, 17 Dec. 1979, as reported in FBIS, Daily
Regart, 18 Dec. 1979, p. 3 (Ann. 47).
¥ Statement by Secretary of State Vance, 29 Dec. 1979 (Ann. 48).
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Further taking into account the report of the Secretary-General of 22
December 1979 on developments of the situation (8/13704),

Mindful of the obligation of States to settle their international disputes by
peacefu! means in such a manner that international peace and security, and
Jjustice, are not endangered,

Conscious of the responsibility of States to refrain in their international
relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent
with the purposes of the United Nations,

1. Reaffirms its resolution 457 (1979) in all aspects;

2. Deplores the continued detention of the hostages contrary to Security
Council resolution 457 (1979) and the Order of the International Court of
Justice of 15 December 1979 (5/13697);

3. Urgently calls, once again, on the Government of the Islamic Republic
of Iran to release immedialely all persons of United States nationality being
held as hostages in Iran, to provide them protection and to allow them to
leave the country,

4. Reiterates its request to the Secretary-General to lend his good offices
and to intensify his efforts with a view to assisting the Council to achicve the
objectives called for in this resolution, and in this connection takes note of
his readiness to go personally 1o Iran;

5. Requests the Secretary-General 1o report to the Council on his good
offices efforts before the Council meets again;

6. Decides to meet on 7 January 1980 in order to review the situation and,
in the event of non-compliance with this resolution, 1o adopt effective
measures under Articles 39 and 41 of the Charter of the United Nations.”

To date Iran has not complied with the foregoing resolution.

K. Other Responsive Measutes of the United States

The United States has taken the following additional measures in response to
the actions for which it holds the Government of the Islamic Republic of Iran
responsible. On 10 November 1979, President Carter directed Attorney-General
Civiletti to identify Iranian students in the United States who are not in
compliance with the terms of their entry visas, and to take the necessary steps Lo
commence deportation proceedings against those who are in violation of
applicable immigration laws and regulations. On 12 November 1979, President
Carter ordered the discontinuation of all oil purchases from Iran for delivery to
the United States. On 14 November 1979, President Carter acted to block all
official Iranian assets in the United States, including both deposits in United
States banks and deposits in loreign branches and subsidiaries of United States
banks. (The order was entered in response to reports that the Government of
Iran was about to withdraw its funds.) On 12 December 1979, the United States
informed the [ranian Chargé d'Affaires in Washington that the number of
personnel assigned to the Iranian Embassy and consular posts in the United
States would be limited to a maximum of fifteen at the Embassy and five at each
consular post. Compliance with such restrictions was, in general, to be com-
pleted within five days (but in fact was not). The limilations will be in force as
long as United States nationals are held hostage in Iran.
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PART It
THE JURISDICTION OF THE COURT

The jurisdiction of the Court in this casc is based upon Article 36, paragraph
1, of the Statute of the Court* and the following provisions of (reaties in force to
which the United States and Iran are parties, each of which provides an
independent and sufficicnt basis for the Court’s jurisdiction:

(1) Anicle I of the Optional Protocol concerning the Compulsory Settlement of
Disputes, 500 UNTS 241, accompanying the Vienna Convention on
Diplomatic Relations of 1961, 500 UNTS 95;

(2) Article I of the Optional Protocol concerning the Compulsory Settlement of
Disputes, 596 UNTS 487, accompanying the Vienna Convention on
Consular Relations of 1963, 596 UNTS 261;

(3) Article XXI, paragraph 2, of the Treaty of Amity, Economic Relations, and
Consular Rights between the United Siates and Tran, signed on 15 August
1955, 284 UNTS 93; and

{(4) Article 13, paragraph 1, of the Convention on the Prevention and Punish-
ment of Crimes Against Internationally Protected Persons, Including
Diplomatic Agents, done at New York, 14 December 1973, T/AS No. 8532,

A. The Optional Protocols to the Yienna Conventions on Diplomatic and Censular
Relations Afford the Court Jurisdiction

The United States and lran are both partics 10 the Vienna Convention on
Diplomatic Relations of 196! and to the accompanying Optional Protocol
concerning the Compulsory Settlement of Disputes. Article [ of the Optional
Protocol reads as fotlows:

*Disputes arising out of the interpretation or application of the conven-
tion shall lie within the compulsory jurisdiction of the International Court
of Justice and may accordingly be brought before the Court by an
application made by any party to the dispute being a Parly o the present
Protocol.”

The United States and Iran are also partics to the Vienna Convention on
Consular Relations of 1963 and to its accompanying Oplional Protocol
concerning the Compulsory Settlement of Disputes. Article 1 of the latter
Protocol 1s identical in its terms to Article | of the Optional Protocol to the
Convention on Diplomatic Relations. Indeed, the two Optional Protocols are
wentical throughout save {or necessary changes in titles and dates. It is therefore
convenient to discuss the (wo protocols together, always bearing in mind,
however, that each provides an independent basis for the Court's jurisdiction.

Y Article 36 (1) of the Court’s Statute provides that the jurisdiction of the Court
encompasses “all matters specially provided for ... in treaties and conventions in force™.
The United States and Iran are, as Members of the United Nations, parties to the Statute.
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Article I is truly a mode! compromissory clause providing, as the Court noted
in paragraph 17 of its Order of 15 December 1979, “in the clearest manner for
the compulsory jurisdiction™ of the Court over any dispute arising out of the
interpretation or application of the Vienna Conventions?,

1. PREREQUISITES TO THE COURT’S JURISDICTION
There are only two prerequisites to the Court’s jurisdiction under Article I:

(1) there must be a “dispute™; )
(2) the dispute must arise out of the “interpretation or application” of the
Convention to which each of the Optional Protocols respectively relates.

If these two conditions are satisfied, either party to the dispute may confer
jurisdiction upon the Court by simply filing a unilateral application.

There can be no doubt of the existence of a “dispute” in this case. As held by
the Permanent Court of International Justice in Mavrommatis Palestine Conces-
sions, Judgment No, 2, 1924, P.C.1.J., Series A, No. 2 at p, 11, “A dispute is a
disagreement on a point of fact or law, a conflict of legal views or of interesis
between two persons”. The facts in the instant case dramatically demonstrate
the existence of such a disagreement or conflict between the United States and
iran. As set forth in the Statement of the Facts, from the very hour when the
United States Embassy was attacked, the United States has repeatedly de-
manded that Iran protect the Embassy, preserve the inviolability of Embassy
personnel, and take such other action as is required of receiving States under the
Vienna Conventions. A formal protest of Iran’s conduct was to have been
presented by the special envoy of the President of the United States, former
Attorney-General Ramsey Clark, but he was denied entrance to Iran.

Iran has continued to refuse to conform its behaviour to the requirements of
the Vienna Conventions and general international law. The Government of Iran
actually has endorsed, approved, and sought advantage from the continuing
violation of the rights of the United States under these Conventions, in the tecth
of the publicly reiterated protests of the Government of the United States. There
can be no doubt that on 29 November 1979, when the United States filed its
Application instituting proceedings before this Court, there existed a “dispute”
between the two States within the meaning of Article 1 of the Optional
Protocols. That dispute persists to this day.

Moreover, the dispute plainly arises, in part, from the “interpretation or
application”™ of the Vienna Conventions on Diplomatic and Consular Relations.
The United States claims that Iran’s conduct violates Articles 22, 24, 25, 26, 27,
29, 31, 37, 44, and 47 of the Vienna Convention on Diplomatic Relations and
Articles 5, 27, 28, 31, 33, 34, 35, 36, 40, and 72 of the Vienna Convention on
Consular Relations, If Iran had disputed these claims, there would obviously be

2 The clarity and precision of Article  derives from its origins in the work of the Institute
of International Law under the leadership of the late Professor Paul Guggenheim,
Rapporteur for the Institute’s Commission gn Drafting a Model Clause Conferring
Compulsory Jurisdiction on the International Court of Justice. Article I, following in this
respect Article I of the corresponding Optional Protocol to the 1958 Conventions on the
L.aw of the Sea, is drawn directly from the text recommended by the Institute at its 1956
session in Grenada. See Annuaire de UInstitut de Droir Internarional, Session de Grenade.
1956, Yol. 46, at 360-62, 365-67, The text of the Optional Protocol to the 1958 Law of the
Sca Conventions may be found at 450 UNTS 169; the debt owed by the 1958 Optional
Protocol to the work of the Institute was acknowledged explicitly by the Swiss delegation
which proposed the text, See United Nations Conference on the Law of the Sea, Official
Records, Vol. 11, UN doc. AJCONF.13/38 at 111, AJCONF.13/BUR/L.3, reprinted as
Annex 1 to A/CONF.13/L.24.
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a “dispute” as to the “interpretation or application™ of the two Conventions.
The fact that Iran has not made any attempt to justify its conduct as lawful
under the Conventions does not deprive the dispute of its character as a dispute
arising from the “interpretation or application” of the Conventions. While
Tran’s apparent failure to advance any plausible alternative construction of the
rclevant treaty provisions is further token of the flagrant disregard by the
Government of that country for its international obligations?, the fact remains
that the present dispute arises directly from Iran’s refusal to carry out its
conventional obligations and is thus within the scope of Article I of the Optional
Protocols. The Permanent Court of International Justice observed that not only
is “application™ a “‘wider, more elastic and less rigid term than ‘execution’, but
also ‘execution’ ... is a form of ‘application’”. {Factory at Chorzéw, Jurisdiction,
Judgment No. 8, 1927, P.C.I.J., Series A, No. 9, at p. 24.) Nor does the fact that,
in Iran’s view, the present dispute bears some relation to alleged gricvances of
Iran against the United States remove the present dispute from the scope of the
Optional Protocols. In paragraph 25 of its Order of 15 December 1979 the Court
itsell characterized the present dispute as one:

*_.. which concerns diplomatic and consular premises and the detention of
internationally protected persons and involves the interpretation or applica-
tion of multiluteral conventions codifving the international law governing
diplomatic and consular relations ..."" (italics added).

While the Court’s decision of 15 December does not, of course, prejudge the
question of the Court’s jurisdiction to rule on the merits, the validity of the
Court’s characterization ¢an hardly be contesled.

The two prerequisites to the Courl’s jurisdiction under Article | of the
Optional Protocols having been satisfied—.e., that there is a “dispute”™ between
the Parties over the “interpretation or application” of the Vienna Conven-
tions—the United States was and is entitled, under the express terms of Article |,
1o invoke the jurisdiction of the Court in the present dispute by unilateral
application. The Application ol the United States was filed in conformity with
Article 40 of the Court’s Statute and Article 38 of the Rules, and, the Court
having jurisdiction over the dispute, Iran will be bound by any judgment of the
Court upon it. As Professor Briggs has written in relation to Article I of the
Optional Protocols:

“The excellence of the clause that certain disputes ‘shall lie within
(relevent de) the compulsory jurisdiction of the International Court of
Justice’, to which States parties to the Optional Protocols agree in Article I,
lies in the fact that it ciearly establishes the jurisdiction of the Court in
relation to a respondent State which has become bound by such a clause if
an application is filed against it.”” (H. Briggs, “The Optional Protocols of
Geneva (1958) and Vienna (1961, 1963) concerning the Compulsory
Setlement of Disputes”, in Recueil d'Etudes de Droit International en
Hommage & Paul Guggenheim, p. 628 at p. 634 (1968).)

The Court may thus proceed to consider the merits of the United States
case against Iran in so far as it relates to the Vienna Conventions of 1961 and
1963.

3 To the extent that any of the Iranian statements quoted in the previous Part may be
taken to advance a construction of these provisions at variance with that advanced by the
United Siates, the character of the present dispute us one involving the interpretation or
application of the Conventions is only emphasized.
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2. THE NATURAL AND ORDINARY MEANING OF THE OPTIONAL PrROTOCOLS

As indicated above, the United States is of the view that the case for the
Court’s jurisdiction under Article I of the Optional Protocols is clear, simple,
and unanswerable. The natural and ordinary meaning of the terms of Article [ of
the Protocols being clear, this Court should give effect to them. As the Court
declared in Competence of the General Assembly for the Admission of o State to
the United Nations, Advisory Opinion, 1.C.J. Reports 1950, p. 4 at p. 8:

“The Court considers it necessary to say that the first duty of a tribunal
which is called upen to interpret and apply the provisions of a treaty, is to
endeavour to give effect to them in their natural and ordinary meaning in
the context in which they occur, If the relevant words in their natural and
ordinary meaning make sense in the context, that is an end of the matter ...
When the Court can give effect to a provision of a treaty by giving the
words used in it their natural and ordinary meaning, it may not interpret the
words by seeking to give them some other meaning.”

3. POSSIBLE ARGUMENTS AGAINST THE COURT’S JURISDICTION UNDER THE
OprTIONAL PROTOCOLS

It may be helpful to the Court, in the light of the provisions of Article 53 of the
Statute, for this Memorial to address certain arguments which might con-
ceivably be raised against the Court’s jurisdiction under the various titles of
jurisdiction upon which the United States relies®.

The principal argument against jurisdiction would probably be, in essence,
that the United States Application was prematurely filed, that the Court is
without jurisdiction for that reason, and that the case should therefore be
dismissed. Such an objection would have to rest on an interpretation of Articles
11 and 111 of the Optional Protocols to the effect that no application to the Court
may be made before the expiration of a period of two months from the date on
which one party notifies the other that a dispute exists®. Under this interpreta-
tion, it would be contended that during the specified two-month period the
parties are obligated to explore the possibility of resort not to the Court, but
instead to arbitration (Article I1) or conciliation (Article II); and that the Court
lacks jurisdiction over a dispute within the literal terms of Acticle I if the
application instituting proceedings is filed prior to the expiration of the said two-

#In view of the disadvantage under which the United States labours in attempting to
anticipate unarticulated arguments which might be made against the Court’s jurisdiction,
the United States would respectfully request that, before the Court makes a decision on
any ground not addressed in this Memorial or addressed in a manner not satisfactory to
the Court, the Court permit the United States the opportunity to address thal ground,
either by way of written submission or oral presentation to the Court.

3 Article 11 provides:

“The parties may agree, within a period of two months after one party has notified
its epinion to the other that a dispute exists, to resort not to the International Court
of Justice but to an arbitral tribunal, Afier the expiry of the said period, either party
may bring the dispute before the Court by an application.™

Article IIT provides:

“I. Within the same period of two months, the parties may agree to adopt a
conciliation procedure before resorting to the International Court of Justice.

2. The conciliation commission shall make its recommendations within five months
after its appointment. If its recommendations are not accepted by the parties to the
dispute within two months after they have been delivered, either party may bring the
dispute before the Court by an application.”
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month period. Under this approach the application would have to be dismissed
even if (as predictably will be true here) the two-month period has in fact expired
before the case is heard by the Court and notwithstanding the failure of the
parties to agree on—or ¢ven discuss—any other method of settling the dispute
during that period.

In its specific application to the instant case the argument would be that,
inasmuch as the Application of the United Statcs was filed on 29 November
1979, prior to the expiration of two months from the earliest date, 4 November,
on which it might be held that the United States notified Iran of the existence of
a dispute, the Application was premature and should be dismissed, notwith-
standing the uncontested facts (¢) that al no time prior to 29 November or
indeed to date has Tran indicated a willingness to submit the dispute to
arbitration or conciliation, {5} that Iran has in fact continually refused to have
any direct contact with represcntatives of the United States aimed at resolving
the dispute, and (¢} that, by the time the case is ready for hearing by the Court
in accordance with the schedule set in the Court’s Order of 24 December 1979,
more than two months will have elapsed from the /asest date, 29 November, on
which it conceivably might be held that the United States notified Iran of the
existence of a dispute.

4, OpTIONAL CHARACTER OF RESORT TO ARBITRATION OR
CONCILIATION

Each step in the foregoing argument rests on fallacious premises.

Articles I and IIT do not require a two-month waiting period prior to resort
10 the Court under Article I. Instcad, these articles simply point out to the
parties the possibility, if they mulually so desire and agree, of resorting to
arbitration or conciliation in preference to submission of the dispute by
unilateral application to the Court. The critical clause of Articles I and I1I 15
purely permissive—"the parlies may agree”—and conlains no mandatory
element. This is language which empowers, not language which obligates. The
essential purpose which emerges [rom the language and structure of Articles I,
11, and 1T was that of making clear that a party which in good faith explores the
possibility of resort to arbitration or conctliation, or even a party which accepts
such an approach in principle subject to the negotiation of an acceptable
compromis, does not thereby waive its right to apply to the Court if final
agreement on a compromis 15 not rcached. As Mr. Ruegger has written in
connection with the Optional Protocols:

“Ce protocele est souple—dans 'esprit de la résolution de I'Institut—il
prévoit Parbitrage 4 cdte de la juridiction et fait également unc place aux
autres méthodes éprouvées de réglement de différends. Mais, ce qui est
Pessentiel, il est vraiment obligatoire, ne laissant aucune échappatoirve de
procédure.” (Ruegger, “Clauscs arbitrales et de juridiction,” in Recueil
d'études de droit international en hommage & Paul Guggenheim, at pp. 687,
695 (1968).) {Italics added.)

This purpose is confirmed by -the relevant historical context. As has already
been mentioned, the Optional Protocols to the Vienna Conventions of 1961 and
1963 were modelled after the 1958 Optional Protocol to the 1958 Conventions
on the Law of the Sea. Thesc conventions werc among the first of the
codification conventions adopted under United Nations auspices, and there was,
in this context, a particular significance to defining the role of the Court in
rclation to these conventions. There had been a considerable body of opinion,
expressed for example by some members of the Institute of International Law
during the course of the Institutc’s work on a model clanse conferring
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compulsory jurisdiction on the Court?, that the International Court of Justice,
as the principal judicial organ of the United Nations, should be the sole forum
for the settlement of disputes relating to the interpretation or application of
general multilateral conventions. This point of view did not prevail, it being
considered that the interest of the international community in the uniform
interpretation or application of these texts did not justify such an extraordinary
limitation on the right of the parties mutually to agree to settle their dispute by
resorting to other fora. Against the background of this debate, it is not at all
surprising to find that the Optional Protocols include clauses expressly presery-
ing freedom of choice of the parties. By making clear that a party which had
been engaged for two months in an effort to agree finally on arbitration or
conciliation nonetheless retained its right to apply to the Court in the event such
efforts did not reach fruition, the Protocols closed a possible loophole in their
comprehensive system of third-party dispute settlement. Clauses of this intent
clearly dlo not have the effect of limiting the right conferred in ungualified terms
in Article 1.

The foregoing analysis—which, in the view of the United States, conclusively
establishes the jurisdiction of the Court under the Protocols to the Vienna
Convention—is reinforced by two further considerations. First, the Preambles
to the Protocols demonstrate the intent of the Protocols to make recourse to the
Court unconditional and not dependent upon joint pursuit by the parties of the
options of arbitration or conciliation. They provide:

“Expressing their wish to resort in all matters concerning them in respect
of any dispute arising out of the interpretation or application of the
Convention to the compulsory jurisdiction of the International Court of
Justice, unless some other form of settlement has been agreed upon by the
parties within a reasonable period ..."" (lalics added.)

In this case the United States waited more than three weeks from the time the
dispute arose before filing an Application in this Court—surely a “reasonable
period” given the circumstances. Second, the texts of the Protocols in their
official languages other than English correspond to the plain meaning which the
English imports, thus demonstrating, perhaps even more pointedly than the
English itself, that recourse to arbitration or conciliation is a mere option subject
to mutual agreement. (The French, Spanish, Russian and Chinese texts are
reproduced in Annex 49.)

5. THE TRAVAUX PREPARATOIRES

The legislative histories of the two Optional Protocols of Vienna, as in the case
of the Optional Protocol of Geneva, contain further demonstration that there
was no intent to require an automatic waiting period of two months prior to
resort to the Court. At each of the conferences which adopted these Protocols, a

¢ See, e.g., the views expressed during the 1956 session of the Institute by Mr. Giraud,
Annuaire de U'Institut de droit international, Session de Grenade, 1956, at p. 185; by Mr.
Hambro, ibid., at p. 190; by Mr. Rolin, ibid., at pp. 199-200; and prior to the 1954 session
by Mr. Jenks, Annuaire de Iinsiitut de droit international, Session d'Aix-en-Provence, 1954,
at p. 376,

The desirability of drafting a clause in such a manner as to preserve the fiexibility of the
parties was also adverted to during the Vienna and Geneva Conferences. See United
Nations Conference on Diplomatic Intercourse and Immunities, Official Records, Vol, 1,
UN doc. A/CONF.20/14 at p. 220 (Mr. Hu, China); United Nations Corference on
Consular Relations, Offfcial Records, Vol. I, UN doc. A/CONF.25/16 at 254 (Mr. N'diaye,
Mali); United Nations Conference on the Law of the Sea, Official Records, Vol. [, UN
doc. AJCONF.13/38 at 8 (Mr. Ruegger, Switzerland); ibid, at p. 9 (Mr. Verzijl,
Netherlands).
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proposal was presented which would clearly have required an atiempt to
arbitrate or conciliate the dispute prior to resort to the Court, and in each case
the proposal was rejected, as indicated below.

At the Vienna Conference on Consular Relations in 1963, the following
proposal was presented by Switzerland:

“Any dispute between contracting parties concerning the interpretation
or application of this convention which cannol be settled by negotiation
shall be submitted to arbitration al the request of one of the parties. If
within (he six months which follow the date of the request for arbitration
the partics do not succeed in agreeing on the organization of the arbitration,
any one of them may submit the dispute to the Internationa! Court of
Justice by making an application in conformity with the Statute of the
Court.” {UN doc. A/CONF.25/C.1/L.161, reprinted in United Nations
Conference on Consular Relations, Official Records, Vol. 11, UN doc.
A/CONF.25/16{Add.1, a1 p. 72.)°

The contrast to the text finally adopted could not be clearer.

It is particularly significant not only that the Swiss text was rejected, but also
that one of the text’s features singled out for criticism by several delegates was
the requiretnent of six months’ delay prior to the filing of an application to the
Court8,

The histary of the Optional Protocel to the Vienna Convention on Diplomatic
Relations revcals a similar story. The International Law Commission draft
articles on diplomatic relations, which were before the 1961 Vienna Conference
on Diplomatic Intercourse and Immunities, included in the body of the
proposed convention a proposed Article 45 on the settlement of disputes which
likewise made obligatory a prior attempt to resolve the dispute by arbitration or
conciliation:

“Any dispute between States concerning the interpretation or application
of this Convention that cannot be settled through diplomatic channels shall
be referred to conciliation or arbitration or, failing that, shall, at the request
of either of the parties, be submiuted to the International Court of Justice.”
(UN doc. AJCONF.20/4, reprinted in United Nations Conference on
Diplomatic Intercourse and Immunities, Official Records, Vol. II, UN doc.
AJCONF.20/14/Add.! at p. 7))

A-Japanese amendment to the Commission text would have further emphasized
the requirement of a prior attempt to arbitrate or conciliate the dispuie®.

" Paragraph 2 of the Swiss proposal read as follows:

*2. Any contracting party may, at the time of signing or ratifying this convention or
ol acceding thercto, declare that it does not consider itself bound by paragraph 1 of
this article. The other contracting parties shall not be bound by the said paragraph
with respect to any contracting party which has formulated such a reservation.™

The Swiss proposal was, thus, a dispute settlement clause of the “‘opt-out” variety rather
than the “opt-in” type finally adopted. .

8 UInited Nations Conference on Consular Relations, Official Records, Vol. 1, UN doc.
AJCONF.25/16 at 255 (statements of Ms. Evans (United Kingdom), Mr. Erice y O’Shea
(Sgain), Mr. Bartos (Yugoslavia)).

Acceptance of the Jupanese proposal would have resulted in the following text:

“Any disputc between States concerning the interpretation and application of this
Convenltion that cannot be settled through diplomatic channels shall be referred to
conciliation or arbitration. If the dispute should not be settted by the said means, it
shall, at the request of ¢ither of the pariies, be submitted to the international Court of
Justice.”
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{A/CONF.20/C.1/L.307/Rev.1.) Neither of these versions, however, was actu-
ally adopted. Although the major question in relation to dispute settlement was
whether {0 include a compuisory dispuie settlement provision in the body of the
Convention or instcad to adopt an Optional Protocol, the Conference clearly
would have had no difficulty in devising language which, if included in the
Optional Protocoel, would have required a prior attempit to resolve the dispute by
arbitration or conciliation. Against this background, the absence of any such
requirement in the text actually adopted in the Optional Protocol takes on
compelling significance'?.

The records of the 1958 United Nations Conference on the Law of the Sea are
also instructive in this regard. As already noted, the Optional Protocol adopted
in 1958 was expressly recognized to be the model for the Optional Protocols of
Vienna of 1961, AJCONF.20/C.1/L.316 and Add.1 (joint proposal of Iraq, Italy,
Poland, and the United Arab Republic), reprinted in United Nations Confer-
ence on Diplomatic Intercourse and Immunities, Official Records, Volume II,
UN document A/CONF.20/14/Add.] at 46; which in turn was the model for the
Optional Protocol of 1963, AfCONF.25/C.1/L.162 (proposal of Belgium);
AJCONF.25/C.)/L.163 (joim proposal of Ghana and India), both reprinted in
United Nations Conference on Consular Relations, Official Records, Volume 11,
UN document AJCONF.25/16/Add.1 at 72. The history of the 1958 Optional
Protocol highlights in particularly illuminating fashion the absence of a man-
datory waiting period in the text finally adopted or in those modelled upon it.

Among the proposals before the Conference was a very detailed proposal by
the Netherlands providing for resort to the Court or alternatively to arbitration
at the option ol either of the parties'!, Of particular importance in the present
context is the language contained in paragraph 3 of the Dutch proposal:

191t should be noted, moreover, that the United States proposed an amendment to the
Commission text which would have deleted the sequential feature of the original,
unadopted draft article. (UN doc. A/CONF.20/C.1/L.299, reprinted in United Nations
Conference on Diplomatic Intercourse and Immunities, Official Records, Vol. 11, UN doc.
AJCONF.20/14/Add.1 at p. 43.) China, too criticized the priority given in the Commission
text to conciliation or arbitration over judicial settlement, {(United Nations Conference on
DiPlomatic Intercourse and Immunities, Vol. I, UN doc, AJ{CONF.20/14 at p. 220.)

' The text of this proposal (A/CONF.13/BUR/L.6), reprinted in United Nations
Conference on the Law of the Sea, Official Records, Vol. 11, UN doc. A/CONF.13/38, at
p- 112, was in pertinent part as follows:

“1. If a dispute arises between two contracling parties concerning the interpretation
or application of this convention which cannot be settled through the diplomatic
channel, either of them may either refer the dispute to the International Court of
Justice by unilateral request in conformity with the Statute of the Courl, or submit it
to arbitral setllement by a tribunal composed of five members, only two of which may
be appointed by the parties.

.2, If a contracting party preposing to appear as plaintifl prefers recourse to
arbitration, it shall be bound to designate its arbitrator when notifyving the other party
of such preference, In this case, the other party shali be bound 1o accept arbitration
and to designate its arbitrator within a period of one month.

3. If a contracting party intends to apply to the International Court of Justice, it
shall give the other party one month’s advance notice of that intention in order that
the latter may have an opportunity of expressing its preference for recourse 1o
arbitration. Should that other party prefer recourse to arbitration, it shali be bound to
designate its arbitrator when indicating such preference, If the defending party does
not designate the arbitrator within the specified time, the plaintiff party may submit
the dispuie to the International Court of Justice by unilateral request. Should,
however, the defending party duly designate its arbitrator, then the plaintifl party
shg!l be bound, within a further period of one month, likewise to designate an
arbitrator.”
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“If a contracting party intends to apply to the International Court of
Justice, it shall give the other party one monih’s advance notice of that
intention in order that the latter may have an opportunity of expressing its
preference for recourse to arbitration. Should that other party prefer
recaurse Lo arbitration, it shall be bound 10 designate its arbitrator when
indicating such preference. If the defending party does not designate the
arbitrator within the specified time, the plaintiff party may submit the
dispute to the International Court of Justice by unilateral request.”

This Dutch language would have made it crystal clear that a party would have
no right to bring a case before the International Court until the expiration of the
specificd time period. But the Dutch proposal, presented for inclusion in the
body of one or more of the Conventions, failed to be adopted, the Conference
preferring instcad to adopt an optional protocol as proposed by Switzerland.
{United Nations Conference on the Law of the Sea, Official Records, Vol. 11, UN
doc. AJCONF.13/38 at pp. 33, 35.) While it was natural enough that the Swiss
draft served thercafter as the basis of the Drafting Committee’s work (UN doc.
A/CONF.13/L.40), the Committec made no use of the forcgoing language from
the Dutch proposal, language which surely would have commended itself to the
committee had the idea of a mandatory waiting period been considered desirable
by the Conference. Instead, the Conference adopted a text which provided in
Article I for an unqualificd right to resort to the Court and which physically, as
well as conceptually, scparated this right from the time periods specified in
Articles IT and 111. In so doing, the Conference was faithiul to the spirit of the
Institute of International Law, which prepared the text which became Article T
of the Optional Protocols and whose purpose was to draft

“une solution qui établisse la compétence de la Cour internationale de Jus-
tice aussi complétement et aussi rapidement que possible...” (Annuaire de
UInstint de droit international, session d’Aix-en-Provence, 1954, Vol. 45,
at p. 314 (Report of Professor Guggenheim).}

For all of the foregoing reasons the United States maintains that proceedings
in this Court may be unilaterally instituted under Article 1 of the Optional
Protocols at any time after a dispute of the appropriate characier has arisen.
Moreover, cven if this compelling construction of the Protocols were not
accepted by the Court, the United States contends, as sct forth below, that
jurisdiction would nevertheless exist under the Protocols in the circumstances of
this case.

6. THE FAILURE OF [RAN TO SEEK ARBITRATION OR
CONCILIATION

As indicated above, a party seeking 1o defeat this Court’s jurisdiction in this
case would presumably argue that Articles II and 11I of the Optional Protocols,
when read together with Article I, create a required two-month waiting period;
the theory would be that in a dispute between A and B, if A wanted to file an
immediate Application to this Court and B preferred arbitration or conciliation,
Articles 11 and 11 would preclude A from filing its Application until the two
months™ waiting period had expired.

A proponent of such an interpretation would have to concede, however, that
in such a situation the potential applicant would retain the right to reject
arbitration or conciliation and thus the right to insist upon proceeding in this
Court. That being so, the only right enjoyed by his opponent under such an
interpretation of the Optional Protocols is a right, existing for a maximum of



150 DIPLOMATIC AND CONSULAR STAFF

two months, to try to convince the potential applicant that he should agree to
arbitration or conciliation in preference to resort to the Court. That is, if the
potential respondent really wishes in good faith to proceed by way of arbitration
or conciliation, he should be given, arguendo, a two-month opportunity to
pursue that goal. It by no means follows that the same right should be enjoyed
by one who has no interest whatever in either arbitration or conciliation. Quite
the contrary, it would be completely anomalous to allow such a party to insist
upon a lwo-month waiting period and to scek dismissal of a premature
Application on the ground that the applicant should have afforded the
respondent a lwo-month opportunity to pursue a goal in which the respondent
in fact had no interest whatever. Such a rule would allow every violator of
international law an automatic period of freedom from litigation without any
justification whatever and totally without regard to the urgency, if any, of the
applicant’s need for judicial relief.

For these reasouns it could not justifiably be contended here that Iran was
entitled to a two-month period of grace before the United States filed its
Application. The fact is that Iran was made aware of the existence of a dispute
between the parties as early as 4 November 1979. On that date the Government
of Iran knew of the seizure of the Embassy and its personnel and was obviously
aware that if it permilted their detention to continue, a dispute with the United
States would necessarily exist, On that date also the United States, through its
Chargé d’'Affaires in Tehran, made repeated efforts to persuade responsible
Iranian officials to protect the Embassy and uts personnel and voiced repeated
protests against their failure to do so, thus clearly giving notice of the existence
of the dispute. On 7 November 1979, the President of the United States
dispatched a special emissary to Tehran with instructions to deliver a formal
protest to Iran’s failure to protect the Embassy and its personnel, and although
the protest could not actually be delivered (because the authorities in lran
refused to receive the special emissary), Iran clearly knew a protest was
contemplated. The United States regards as indisputable the proposition that
Iran was on notice of the existence of a dispute at least as early as 7
November!2.

Thereafter the United States permitted more than three weeks to elapse
—weeks of extraordinary anxiety regarding the safety and well-being of the
hostages—before filing the Application instituting proceedings in this case. The
United States thus allowed Iran more than a reasonable time, prior to the filing
of the Application, to give notice of a desire for arbitration or conciliation if any
such desire existed. In fact, however, at no point during that three-week period
did the Government of Iran evince the slightest interest in resolving the dispute
by arbitration, conciliation or any other means. Indeed, throughout the entire
period from 4 November 1979 through the date of the filing of this Memorial the

'2 Two days later, Iran received direct, written notice by means of 4 communication to
the President of the Security Council, circulated to all United Nations Members. On 9
November 1979, the Permanent Representative of the United States of America to the
United Nations addressed the following letter to the President of the Security Council:

“On 4 November 1979, the American Embassy in Tehran was occupied and the
American Diplomaltic personnel on its premises were taken and held by a group of
Iranians. All efforts to secure their release, including an offer of discussions with
emissaries, have so far been unavailing.

This action and the support it has received strike at the fundamental norms by
which States maintain communication and violate the very basis for the maintenance
of internationa) peace and security and of comity between States. We consequently
request that the Security Counci! urgently consider what might be dene to secure the
release of the diplomatic personnetl being held and to restore the sanctity of
diplomatic personnel and establishments.” (UN doc. §/13615.)
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Government of Iran has made it continuously clear that it has no interest
whatever in the remedies contemplated by Articles 1I and 111 of the Optional
Protocols, and in such circumstances Iran could scarcely be heard to argue that
the Court is without jurisdiction because the United States failed to give Iran an
opportunity to pursue a remedy in which it has admittedly had no interest at any
time.

Moreover, Iran’s refusal to consider conciliation or arbitration—or negotia-
tion, cnquiry, judicial setilement, or other peaceful means of the parties’
choice—conflicts with its obligation under Articles 2 (3) and 33 of the United
Nations Charter, namely, to settle disputes by peaceful means. The holding of
the Permanent Court of International Justice in the Chorzow Factory case
accordingly is in point:

*I1 is, moreover, a principle generally accepted in the jurisprudence of
international arbitration, as well as by municipal courts, that one Party
cannot avail himsecll of the fact that the other has not fulfilled some
obligation or has not had recourse to some means of redress, if the former
Party has, by some illegal act, prevented the latter from fulfilling the
obligation in question, or from having recourse to the tribunal which would
have been open to him.” (Factory at Chorzbw, Jurisdiction, Judgment No. 8,
1927, P.C.1J., Series A, No. 9, p. 31.)

To hold that in the instant circumstances an application filed before the
expiration of the {wo-month period is premature would be to adopt an
interpretation which rewards unlawful coercion and penalizes respect for the
procedures of peaceful settlement.

7. JurispicTioNn THROUGH LAPSE OF TIME

Even if the Court were inclined to interpret Articles 1, 11, and I of the
Optional Protocols as requiring a two-month waiting period for the benefit of a
respondent who genuinely desired arbitration or conciliation, adherence to that
interpretation would not call for dismissal of the United States Application at
this stage of the proceedings—for reasons made clear in the decision of the
Permanent Court in the Mavrommatis case. There the Court rejected a challenge
to its jurisdiction cven though ome of the instruments necessary to found
jurisdiction had not yet been ratified when the Greck Application in that case
was filed. The instrument in question, Protocol XII of the Treaty of Lausanne,
was ratified and cntered into force between the date the Application was filed
and the date the Court’s judgment was rendered. The Court spoke in terms of
direct relevance to the present case:

*“In the same connection it must also be considered whether the validity
of the institution of proceedings can be disputed on the ground that the
application was filed before Protocol XII had become applicable. This is
not the case. Even assuming that beforg that time the Court had no
jurisdiction because the international obligation referred to in Article 11
was not yel clfective, it would always have been possible for the applicant to
re-submit his application in the same terms after the coming into force of the
Treaty of Lausanne, and in that case, the argument in guestion could not have
been advanced. Even if the grounds on which the institution of proceedings was
based were defective for the reason stated, this would not be an adequate
reason for the dismissal of the applicant’s suit. The Court, whose jurisdiction
is internationazl, is not bound to attach to matters of form the same degree
of importance which they might possess in municipal law, Even, therefore, if
the application were premature because the Treaty of Lausanne had not yet
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been ratified, this circumstance would now be covered by the subsequent
deposit of the necessary ratifications.”” (Mavrommatis Palestine Concessions,
Judgment No. 2, 1924, P.C.1J., Series A, No. 2, p. 34.) (ltalics added.}

By parily of reasoning, even if the United States Application in this case were
premature because filed prior to the expiration of two months from the date on
which notice given to Iran that a dispute existed, this temporary defect has now
been rectified by the passage of time. Since Iran, as already shown, was
effectively given nolice of the existence of a dispute as early as 7 November, two
months have already elapsed, and any arﬁuab]e defect in the Court’s jurisdiction
on this account has already been cured!”.

B. The Treaty of Amity, Economic Relations, and Consular Rights Affords the
Court Jurisdiction

Article XXI (2) of the Treaty of Amity, Economic Relations, and Consular
Rights between the United States and Iran provides:

“Any dispute between the High Contracting Parties as to the interpreta-
tion or application of the present Treaty, not satisfactorily adjusted by
diplomacy, shall be submitted to the International Court of Justice, unless
thc High Contracting Parties agree to settlement by some other pacific
means.”

The United States contends that this Article provides the Court with jurisdiction
over all claims of the United States arising under the Treaty of Amity.
Moreover, the case for the Court’s jurisdiction under Article XX1 (2) is, if
anything, even clearer than under Article 1 of the Optional Protocols.

There are four simple prerequisites to the Court’s jurisdiction under Article
XXI (2):

(1) that there be a “dispute™;

(2) that the dispute relate to the “interpretation or application’ of the Treaty of
Amity;

(3) that the dispute be one “not satisfactorily adjusted by diplomacy™; and

(4) that there be no agreement to settlement of the dispute by some other
pacific means.

13 Indeed, even if onc took the extreme view that the United States first notified Iran of
the existence of a dispute on 29 November by the filing of the Application, the result would
be the same. In accordance wilh the schedule set by the Court’s Order of 24 December
1979, more than two monihs will have elapsed from 29 November before this case is ready
for hearing by the Court, Hence, any action by the Court on the merits will necessarily
follow the expiry of the two-month period.

Nothing in the Permanent Court's holding in the case concerning Electricity Company of
Softa and Bulgaria weakens the authority of the Mavrommatis case in this regard. Itis true,
of course, that in Electricity Company, the Court held that it lacked jurisdiction in
circumstances where local remedies had not been exhausted prior to the date on which the
application was filed, even though such remedies had been exhausted prior to the Court’s
rendering judgment.

Two considerations cruciat to the Court in that case were not present in Mavrommatis
and are not present here. First, the local remedies rule is a rule having significance beyond
that of a mere rule of procedure. Second, and even more importani, the instrument
conferring jurisdiction on the Court had expired validly in accordance with its terms prior
1o the date on which local remedies had been exhausted. Electricity Company of Sofia and
Bulgaria, Preliminary Objection, 1939, P.C.1J., Series A]B, No. 77, p. 8.
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The first requircment need not detain the Court. It has already been
demonstrated, if demonstration were necessary in the present circumstances,
that on 29 November 1979, there was a dispute between the United States and
Iran and that the dispute persists 1o this day. Nor is it necessary to dwell on the
requirement that the dispute relate to the interpretation or application of the
Treaty.

The United States claims that Iran’s conduct since 4 November has violated
its obligations, under Articles Il (4) and XIX of the Treaty, 10 ensure that US
nationals in Iran shall receive ““the most constant protection and security”, that
such nationals shall, if placed in custody, receive reasonable and humane
treatment, that the United States shall have the full opportunity to safeguard the
interests of such dctained nationals, and that such nationals, while in custody,
shall have full access to United States consular officials and services, In addition,
the United States claims that the conduct of the Government of Iran has
violated its obligations under Articles X1II and XVIII of the Treaty pertaining
to consular rights, privileges and immunities.

As previously pointed out with respect (o the Vienna Conventions of 1961 and
1963, if the Government of Iran had made some contention in this Court that
the United States interpretation of the Trealy was incorrect or that the Treaty
did not apply to lran’s conduct in the manner suggested by the United States,
the Court would clearly be confronted with a dispute relating to the “interpreta-
tion or application™ of the Treaty. That being so, the situation is obviously not
altered by Fran’s silence, and the sccond prerequisite for jurisdiction is
necessarily met '#,

Comphiance with the third and fourth prerequisites is equally clear. Tt is
indisputable that the pending dispute is one “not satisfactorily adjusted by
diplomacy™ and that the parties have made no agreement to settlc the dispute by
other pacific means. All of the prerequisites to the Court’s jurisdiction under
Article XXI (2) are thus satisfied.

1t is, of course, true that the text of Article XXI1 (2) does not provide in express
terms that either party to a dispute, may bring the case to the Court by unilateral
application. It is, however, evident that this is what the Parties intended. The
text of Article XXI1 (2) follows the text of similar clauses in 17 of the 21
commercial treaties concluded by the United States since the Second World
Warl?, and this standard text has always been understood by the United States
and its trealy partners 1o confer a right of unilateral resort to the Court. Thus, in
connection with the United States Senate hearings on the first treaty containing
such a clausc, the Department of State submitted a memorandum explaining the
clause and making clear that the clause confers 2 right unilaterally to resort to
the Court *S. Similar cxplanations have been given in connection with subse-
quent treaties containing this clause, and the Treaty with Iran has been cited

Y 1t is significant that during the negotiation of the Treaty Tran sought to delete the term
“application” from the text and that the United States successfully resisted that sugges-
tion, precisely because the United States wanted to avoid any narrowing of the
Jurisdictional provision. (See Annex 50 1o this Memorial.)

15 A complete list of treaties of friendship, commerce, and navigation or comparable
agreements to which the United States is a party and which contain such clauses is set forth
in Annex 51 to this Memorial. Four such treaties either contain a variation of the clause or
do not refer to the International Court of Justice in their dispute settlement provisions.

' The text of this memorandum is included as Annex 52 to this Memorial. The
Memorandum is also printed in Hearings on a Treaty of Friendship, Commerce, and
Navigation between the United Stales of America and the Republic of China, tegether with a
Proiocol thereto, signed at Nanking on November 4, 1946 Before o Subcommitice of the
Senate Commitiee on Foreign Relations, 30th Cong., 2d Sess., pp. 29. 30 (1948).
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specifically as one of the treaties conferring such a right'”. Moreover, the other
parties to treaties containing such a clause have shared this understanding. For
example, during the course of negotiating the treaty with the Netherlands, the
Dutch Foreign Ministry requested confirmation of its understanding that the
clause provided a right of unilateral resort to the Court. The United States
Embassy was authorized to respond in the following terms:

“Qur understanding accords with yours: namely, that the dispute referred
to in Article XXV paragraph 2 may be brought before the Court cither by
the notification of a special agreement or, in the absence thereofl, by
application of one of the Parties '8

It should be recalled that this Court has given weight to the intention of a
State—as it happens, Iran—in construing the scope of its adherence to the
Court’s compulsory jurisdiction under Article 36 (2). See Anglo-Iranian Qil Co.,
Jurisdiction, Judgment, I.C.J. Reports 1952, pp. 93, 104-107.

Iran is not, of course, bound by any understanding between the United States
and third countries. However, the fact that a single interpretation has been
uniformly given to a particular form of words indicates that the interpretation is
the natural and authoritative meaning of the words, and this is plainly true of
Article XXI (2) of the Treaty of Amity. In fact, a construction which required
the agreement of the partics to submit a case to the Court would be contrary to
the sense of the text, which speaks of the agreement of the parties only in relation
to alternative methods of peaceful settlement. Moreover, such a construction
would deprive the text of all meaning in violation of a basic rule of treaty
interpretation. It is thus clear that the Court has jurisdiction over this dispute
under Article XXI (2} of the Treaty of Amity'?,

17 See, e.g., Department of State Memorandum on Provisions in Commercial Treaties
relating to the International Court of Justice (submitted in connection with hearings on the
treaties with Belgium and Vietnam), S. EXEC. REP. No. 9, 87th Cong., st Sess. 7-8. This
memorandum is reprinted as Annex 53 to this Memorial.

During the Senate hearings on the treaty with Luxembourg, the following exchange
took place between the Chairman of the Senate Foreign Relations Committee and the
representative of the Department of State:

The Chairman: It [the disputes settlement clause] is a specific undertaking by this
country, in the case of a dispute that cannot be resolved, to accept the jurisdiction of
the Court. Is that right?

Mr. Trezise: Yes.

The Chairman: In this case we are saying that in regard to the limited ficld covered
by this treaty we agree in advance to submit unsettled disputes to the Court. Is that
right?

Mr. Trezise: Yes.

S. EXEC. REP. No. 7, 87th Cong., 2d Sess,, at p. 6 (1962).

18 The correspondence rclating to this question is set out at Annex 54.

1% The Treaty of Amity is today and was on 29 November a “treaty or convention in
force” within the meaning of Article 36 (1) of the Court’s Statute. Notwithstanding the
undeniably poor state of relations between the United States and Iran, neither side has
taken steps to terminale the Treaty, In accordance with Article XXIII (3) of the Treaty,
termination would not be effective until one year after notice of termination had been
given. See also the Vienna Convention on the Law of Treaties, Article 54. Any attempt to
terminate the Treaty would be without effect on the present proceedings, which were
instituted while the Treaty was still in effect. See Right of Passage over Indian Territory,
Preliminary Objection, Judgment, 1.C.J. Reports (957, p. 125 a1 p. 142, Nottebohm,
Preliminary Objection, Judgment, I.C.J. Reports 1953, p. 111 at pp. 122-123.
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C. The Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents, Affords the
Court Jurisdiction

Jurisdiction also exists in the circumstances of the instant case under Article
13, paragraph 1, of the Convention on the Prevention and Punishment of Cnmes
Against lmemauonally Protecied Persons, including Diplomatic Agents . The
United States concedes that Article l3—unhke and by way of instructive
contrast with, the Optional Protocols or Article XXI (2) of the Treaty of Amity
—gives priority to arbitration and ordinarily permits resort to the Court only if
the parties have been unable to agree on the organization of the arbitration
within a period of six months from the request for arbitration. The United States
contends, however, that this limitation on the Court’s jurisdiction can have no
appllcatlon in circumstances such as these, where the party in whose favour the
six months’ rule would operate has by its own policy and conduct made it
impossible as a practical matter to have discussions related to the organization
of an arbitration, or, indeed, even to communicate a direct formal request for
arbitration. It is submitted that when such an attitude has been manifested, an
application to the Court may be made withoul regard to the passage of time. It
would simply be anomalous to hold that in a case where judicial relief is urgently
needed by the applicant and the respondent has refused to allow any communi-
cation between the parties, the latter is nevertheless entitled for six months to
hold off all judicial redress by referring to another mode of settlement in which it
has no interest whatever,

D. The Court Has Jurisdiction To Grant the Relief Sought by the United
States

Since, in the instant case, there is a dispute between the United States and Iran
arising out of the interpretation or application of the four treaties on which the
United States relies, since the Court has jurisdiction under those treaties to
render judgment on such a dispute, and since the remedies sought by the United
States are appropriately addressed to the violations of those treaties by the
Islamic Republic of Iran, the United States respectfully submits that the Court
has jurisdiction to grant the relief which it now seeks.

20 The full text of Article 13 is as follows:

“1. Any dispute between Iwo or more States Parties concerning the interpretation
or application of this Convention which is not settled by negotiation shall, at the
request of one of them, be submitted to arbitration. If within six months from the date
of the request for arbitration the parties are unable to agree on the orgarization of the
arbitration, any one of those parties may refer the dispute to the International Court
of Justice by request in conformity with the Statute of the Court.

2. Each State Party may at the time of signature or ratification of this Convention
or accession thereto declare that it does not consider itself bound by paragraph 1 of
this article. The other States Parties shall not be bound by paragraph 1 of this article
with respect to any State Party which has made such a reservation.”



156

PART IV
THE CLAIMS OF THE UNITED STATES

The Government of the Islamic Republic of Iran, through the acts of omission
and commission described in the foregoing Statement of the Facts, has violated
its international legal obligations to the United States in multiple and profound
respects. The violations are of specific obligations undertaken in the following
treaties to which both Iran and the United States are parties:

(1) the 1961 Vienna Convention on Diplomatic Relations, 500 UNTS 95;

(2) the 1963 Vienna Convention on Consular Relations, 596 UNTS 261;

(3) the 1973 Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents, T/4S 8532 {the
New York Convention); and

(4) the 1955 Treaty of Amity, Economic Relations, and Consular Rights
between the United States and [ran, 284 UNTS 93 (the Treaty of Amity).

The violations involved are described in the sections that follow. Where
appropriate, the customary international law codified by the transgressed treaty
provisions is summarized. However, before turning to a statement of the
obligations of Iran and the respects in which those obligations have been
breached, the question of the responsibility of the Government of Iran for the
conduct challenged in this case will be addressed.

A. The Responsibility of Iran for the Acts of Omission and Commission of Which
the United States Complains

In the view of the Government of the United States, the violations of
international law which have been committed by the Government of the Islamic
Republic of Iran, and with respect 1o which its international responsibility has
been engaged, are of two Kinds.

The Government of Iran is responsible, first, for its failures of omission. as
described in the Statement of the Facts and sections that follow, which have
occurred irrespective of any attribution to that Government of the conduct of
the “students” at the Embassy. Thus at the very onset of the hostage crisis the
Government of Iran failed to take appropriate steps to protect United States
nationals and diplomatic and consular premises from attack. As set forth in the
Statement of the Facts, [ranian security personnel at the Embassy compound
made no effort to deter the seizure; despite repeated, urgent requests for help, no
Iranian security forces were sent to provide relief and protection, nor werc any
efforts made to rescue the personnel or to dissuade the invaders from their
actions. Moreover, at no point since the initial avack has the Government of
Iran made any effort to secure the protection and ensure the immunities of
United States nationals and premises. It has taken no steps to enforce the
Embassy’s right of frec communication, to facilitate departure of the official
personnel, to co-operate in the prevention of the continuing crimes being
committed at the Embassy, or to apprehend the perpetrators of such crimes and
to submit them to competent authorities for prosecution. The Government of
Iran is responsible for such omissions, whether or not it may also be held
responsible for the separate actions taken by the “students”.

The United States Government also submits, however, that the international
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responsibility of the Government of Iran is engaged at yet another level as well.
The International Law Commission, in its draft articles on State responsibility
and in ils commentary on those arlicles, has recognized thal under certain
circumstances a State may bear international responsibility for the conduct of
persons or groups of persons who do not constitute an organ of the State as
such. Article 8 of the draft articles provides as follows:

“The conduct of a person or group of persons shall also be considered as
an act ol the State under international law if

{a) it is cstablished that such person or group of persons was in fact
acting on behalf of that State; or

{b) such person or group of persons was in fact exercising elements of the
governmenial authority in the absence of the official authorities and in
tircumstances which justified the cxercise of those elements of authority.”
(11 Yeurbook of the International Law Commission 1974, Part One, p. 283.)

The facts of this case are such that subsection (a)-—and the principles of
customary international law which it codifies—may properly be invoked.

The principle expressed in subsection (o) is “practically undisputed” and
*unanimously upheld by the writers on international law who have dealt with
the question™. (ILC Commentary on 1974 draft Article 8, ibid., p. 284.) As
expressed in the Commentary, the subscction “refers to persons or groups of
persons who have committed certain acts when in fact prompted to do so by
organs of the State ...” (ibid., p. 283). The principle includes cases in which the
organs of the State supplement their own action by the action of private persons,
who thus act as “auxiliaries™ of the State while remaining outside its official
structure. Since this casc involves a form of abduction, it is also relevant that,
according to the Commentary, State practice with respect to abduction evi-
dences a general recognition of the principle that *“if the person in question could
be proved to have acted in concert with and at the instigation of the organs of a
State, the action of abduction must be regarded as an act of that State” (ibid.,
p. 284). The facts must establish “that the person or group of persons were
actually appointed by organs of the State to discharge a particular function or to
carry out a particular duty, that they performed a given task at the instigation of
those organs™ (ibid., p. 285}, In all such cases the acts of the otherwise private
persons musl “be regarded under international law as acts of the State: that is to
say, as acts which may, in the event, become the source of an international
responsibility incumbent on the State” {(ibid., p. 283).

It is submitted that the facts of this case show that from and after a point in
time shortly after the attack and scizure, il not before, the “students” have
in fact been acting on behalf of the Government of Iran, Their persistence in
holding the hostages has been prompied by the governmental authorities who
have sought throughout the crisis to utilize the “students™ as “auxiliaries” in the
State’s effort to coerce the United States inte meeting certain official Iranian
demands. The Government of Iran has, in cfiect, “appointed™ the *“‘students’™ to
discharge certain functions in pursuit of a foreign policy objective of the lranian
Government, and the students have clearly acted “in concert with and at the
instigation of” the governmental authority.

Although the particular facts which lead to these conclusions have been
detailed above, they may be briefly summarized here, The continued detention of
the hostages is and has been continuously stimulated by the numerous expres-
sions of official support, endorsement and enccouragement. The Ayatollah
Khomeini. the Revolutionary Guards, the public prosecutor, the judiciary—all
have openly and consistently supported the “students”, and Khomeini has
refused to call upon the “students” 10 desist. The Foreign Minister has stated
that the documents seized by the “students™ would be used before a planned
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“international grand jury”, a statement by a high government official which
could only serve to prompt further violations of the archives and documents.
Indeed, the Revolutionary Guards—an organ of the Governmeni—have
apparently on occasion gone beyond words and actually engaged in action
of a supportive nature, serving to protect the “brothers” occupying the
Embassy and sharing control with the “students” over the United States
Consulate in Shiraz. At the same time it is clear that the “students”, acting under
the control of Khomeini, de facto Chief of State, are being used as an instrument
to realize one or more objectives of Iranian foreign policy. Indeed, Ayatollah
Khomeini has ordered the continued detention and arrest of the hostages by the
“students”.

In such circumstances, it is submitted, the Government of Iran has not simply
committed acts of omission for which it is responsible; it must also take
responsibility for affirmative actions taken by the “students™ on behalf of the
Government of Iran itself !,

B. The Government of Iran Has Viclated, and Continues to Violate, 1ts Inter-

national Legal Obligation to Ensure the Inviolability of United States Diplomatic

Agents and Members of the Administrative and Technical Staff of the United
States Embassy .

I. THE OBLIGATION

Pursuant to Articte 29 of the Vienna Convention on Diplomatic Retations?
the Government of Iran is under an international legal obligation to the United
States to ensure that the persons of United States diplomatic agents “‘shall be
inviolable”” and that such individuals shalil not be liable to “any form of arrest or
detention”. The Government of Iran is obligated to treat every such diplomatic
agent with “‘due respect” and to take “all appropriate steps to prevent any attack
on his person, freedom or dignity”. Article 37 of the same Convention provides,
subject to limited exceptions not here relevant, that the privileges and immuni-
ties specified for diplomatic agents in Article 29 shall also be enjoved by
members of the administrative and technical staff of a diplomatic mission as

! There are indications that the ability of the Ayatollah Khomeini and the Government
of Iran to control the conduct of the “students™ in the United States Embassy in Tehran
may have diminished in recent days. The Government of the United States is unable to
predict whether that situation, if it exists, will continue or whether the Government of Iran
will soon be in a position (e.g., after the forthcoming election of a new President of Iran) to
reagsert the control which the Ayatollah Khomeini and the Governmens of Iran exerted
over the “students™ for the first two moanths of the crisis, At any rate, since it is factually
clear (as demonstrated in the text) that the Ayatollah Khomeini and the Government of
Iran exerted practical control over the “students™ for the first two months of the hostage
crisis, the Government of Tran plainly bears responsibility for the actions of the “students™
during that period of time. Moreover, if it should become clear in the future that the
“students” can no longer be controlled by the Government, the latter will continue to bear
responsibility for the actions of the “students™, because throughout November and
December 1979 the Government knew or should have known that the “student™ group
which it was supporting and nurturing could easily get out of control.

% Article 29 provides:

*“The person of a diplomatic agent shall be inviolable, He shall not be liable 1o any
form of arrest or detention. The receiving State shall treat him with due respect and
shall take all appropriate steps to prevent any attack on his person, freedom or
dignity.”
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well as by the familics of diplomatic agents and of administrative and technical
staff. )

Article 29 was intended to confirm the principle of customary international
law of personal inviolability of diplomatic agents. (ILC Commentary on 1958
draft Article 27, 11 Yearbook of the Internarional Law Commission 1958, p. 97.)
The principle has been called “*the oldest established and the most fundamental
rule of diplomatic law™'. (E. Denza, Diplomatic Law: Commentary on the Vienna
Convention on Diplomatic Relations, p. 135 (1976); see also, Sarow’s Guide to
Diplomatic Practice, p. 120, Sth ed., edited by Lord Gore-Booth (1979).) As this
Court stated in paragraph 38 of its Order of 15 December {979 indicating
provisional measures in this case,

“there is no more fundamental prerequisite for the conduct of relations
between States than the inviolability of diplomatic envoys and embassies, so
that throughout history nations of all creeds and cultures have observed
reciprocal obligations for that purpose; . . . the obligations thus assumed,
notably those for assuring the personal safety of diplomats and their
freedom from prosecution, are essential, unqualified, and inherent in their
representative character and their diplomatic [unction . . .”".

Indeed, the principle of personal inviolability has been viewed as the fundamen-
tal principle from which have been derived all diplomatic privileges and im-
munities. {Harvard Research in International Law, Comment on Article 17 of
Draft Convention on Diplomatic Privileges and Immunities, 26 American
Journal of International Law, p. 91 (Supp. 1932); G. E. do Nascimento e Silva,
Diplomacy in International Law, p. 91 (1972).)

The ruie of the inviolability of the diplomatic envoy, codified in Article 29,
was followed in carly civilizations and was firmly established as a rule of
customary international law when the first treatises on diplomatic law were
published in the sixieenth century. (E. Denza, op. cit., p. 135. Sce also C. E.
Wilson, Diplomatic Privileges and Immunities, p. 46 (1967).) The extension of the
privileges and immunities enjoyed by the head of a mission to the mission’s
diplomatic staff was also well recognized under internationai law before
adoption of the Vienna Convention on Diplomatic Relations. (ILC Commen-
tary on 1958 draft Article 36, Il Yearbook of the International Law Commission
1958, p. 101.) As the Commission’s Commentary makes clear, immunities of the
administrative and technical staff equally are justified by the fact that it is the
function of the mission as 4 whole, rather than the work donc by each person,
that is determinative. Many such persons “perform confidential tasks which, for
the purposes of the mission’s function, may be even more important than the
tasks entrusted to some members of the diplomatic staff ... Such persons equally
need protection of the same order against possible pressure by the receiving
State” (ibid., p. 102).

¥ Article 37 in its pertinent paragraphs provides:

*1. The members of the family of a diplomatic agent forming part of his houschold
shall, il they are not nationals of the receiving State, enjoy the privileges and
immunities specified in Articles 29 to 36.

2. Members of the administrative and technical staff of the mission, together with
members of their families forming part of their respective households, shall, if they are
not natiorals of or permanentiy resident in the receiving State, enjoy the privileges
and immunities specified in Articles 29 to 35, except that the immunity from civil and
administrative jurisdiction of Lthe receiving State specified in paragraph 1 of Article 31
shall not extend to acts performed outside the course of their duties. They shall also
enjoy the privileges specified in Article 36, paragraph 1, in respect of articles imported
at the time of first installation,”



160 DIPLOMATIC AND CONSULAR STAFF

The inviolability rule rests on the recognition that the rule itself is essential in
order to allow the diplomatic envoy to perform his functions without hindrance
from the government of the receiving State, its officials, or even private persons.
(B. Sen, 4 Diplomat’s Handbook of International Law and Practice, p. 90 (1965).
See also Satow, op. cit., p. 120; M. Ogdon, Juridical Bases of Diplomatic
Immunity, pp. 8-30 (1936).) The rule has been considered to be of such
importance that one leading authority has stated that *“{d}iplomatic envoys are
just as sacrosanct as heads of Siates”. (H. Lauterpacht, [ Oppenheim’s Interna-
tional Law, p. 789 (8th ed., 1955).) The universal acceptance of the principle is
evident from the fact that “‘from the sixteenth century until the present one can
find virtually no instances where a breach of a diplomat’s inviolability was
authorized or condoned by the Government which received him™ (Satow, op.
cit., p. 120). In the celebrated de Mathveof case in 1708, in which the Russian
Ambassador had been arrested with some violence in London, the Queen
accredited a special ambassador for the purpose of conveying to Peter the Great
at a public audience the expression of the Queen’s regret for the insult offered 10
his ambassador (Satow, op. cit., p. 121).

This Court has stated, in the quoted paragraph of its 15 December Order, that
the obligations assumed by States with regard to the inviolability of diplomatic
envoys are “essential, unqualified, and inherent” (italics added). The Commen-
tary of the International Law Commission on the comprehensive character of
the diplomat’s inviolability is instructive as to the narrowness of the few
excepilons which, in its view, could possibly be admitted. The Commentary on
the 1958 draft Article 27 reads:

“This article confirms the principle of the personal inviolability of the
diplomatic agent. From the receiving State’s point of view, this inviolability
implies, as in the case of the mission’s premises, the obligation to respect,
and to ensure respect for, the person of the diplomatic agent. The receiving
State must take all recasonable steps to that end, possibly including the
provision of a special guard where circumstances so required. Being
mviolable, the diplomatic agent is exempted from measures that would
amount to direct coercion. This principle does not exclude in respect of the
diplomatic agent either measures of self-defence or, in exceptional circum-
slances, measures to prevent him from committing crimes or offences.” (11
Yearbook of the International Law Commission 1958, p. 97.)

In the current case before the Court there-has been no showing whatever of facts
upon which such arguable exceptions might properly be invoked. Moreover,
even if some such facts were presented in this case (as they are not), the right of a
person to defend himsell against physical assault by a diplomat, or the right of
the host State to prevent (for example} a diplomat from engaging in robbery,
could not possibly justily the measures of arbitrary seizure and prolonged
detention which have been visited upon United States nationals in this case. On
the facts of this case, the precise term applied by the Court is the correct term:
the inviolability to which the Embassy’s hostages were and are entitled is
“unqualified”.

Article 29 of the 1961 Vienna Convention also specifics that the receiving State
“shall™ take all appropriate steps to prevent any allack on the person of a
diplomatic agent (an obligation which equally embraces members of the
administrative and the technical staff). Appropriate steps under Article 29 would
include the provision of adequate police protection for an embassy and its
personnel and special precautionary measures as needed. (See, €.g., the Com-
mentary of the International Law Commission, 11 Yearbook of the International
Law Commission 1958, p. 97, and B. Sen, op. cit., pp. 91-92.) A State is in any
case bound to take reasonable steps to bring offenders to justice, and failure to



MEMORIAL 161

do 50 would amount to a breach of duty for which reparation may be claimed.
(B. Sen, op. cit,, p. 91; see also Harvard Rescarch, op. cit., pp. 95-96; G. E. do
Nascimento e Silva, op. cit., p. 91}

2. THE BREACH

Given the clarity of the foregoing legal principles, it is indisputable that the
Government of Iran has violated, and continues (o violate, its legal obligations
through its faiture, wilfully and completely, to ensure inviolability and {reedom
from arrest and detention for United States diplomatic agents and members of
the United States Embassy’s administrative and technical staff in Tehran. It has
failed to treat thesc persons with duc respect and to take all appropriate steps Lo
prevent attacks upon their person, freedom and dignity. Indeed, as noted
clsewhere, far from preventing the attacks which occurred, the Government of
Iran has gravely compounded and magnified this failure of omission by its acts
of commission; it has in fact approved, supported, adopted and made these
attacks its own.

C. The Government of Iran Has Violated, Continues to Violate and Threatens

Further Imminent Violation of Its International Legal Obligation to Ensure

Immunity from Prosecution for Upited States Diplomatic Agents and Members
of the Administrative and Technical Staff of the United States Embassy

1. THE OBLIGATION

Pursuant to Article 31 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States to ensure that United States diplomatic agents shall be immune “from the
criminal jurisdiction™ of Iran (para. 1) and shaill not be “obliged to give
evidence” as wilnesses in any proceedings {para. 2)*. Articte 37 extends this
immunity, with cxceptions not here relevant, 1o members of the administrative
and technical staff of the United States diplomatic mission in Tehran as well as

¢ Article 31 provides:

“I. A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the
receiving State. He shall also enjoy immumty from its civil and administrative
junsdiction, except in the case of:

{a) a real action relating to private immovable property situated in the territory
of the receiving State unless he holds it on behall of the sending State for the
purposes of the mission;

&) an action relating to succession in which the diplomatic agent is involved as
executor, administrator, heir or legatee as a private person and not on behalf of the
sending State;

{¢} an action relating to any professionat or commercial activity exercised by the
diplomatic agent in the receiving State outside his official functions,

2. A diplematic agent is not obliged 1o give evidence as a witness.

3. No measures of execution may be taken in respect of a diplomatic agent except in
the cases coming under subparagraphs {a}, (#) and (c) of paragraph 1 of this Article,
and provided that the measures concerned can be taken without infringing the
inviolability of his person or of his residence.

4. The immunity of a diplomatic agert from the jurisdiction of the receiving State
does not exempt him {rom the jurisdiction of the sending State.”
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to the familics of diplomatic agents and of members of the administrative and
technical staffs.

The immunity from criminal jurisdiction is, as the International Law Commis-
sion put it, “complete” (JLC Commentary on 1958 draft Article 29, 11 Yearbook
of the International Law Commission 1958, p. 98). Here again this Court, in
paragraph 38 of its Order of 15 December, specifically described the obligation
to assure freedom from prosecution as “‘essential, ungualified, and inherent”
(italics added). {See also B. Sen, op. cit., p. 106; H. Lauterpacht, op. cit., p. 790;
G. E. do Nascimento e Silva, op. cit., p. 120.) This complete immunity from
criminal jurisdiction is reaffirmed and emphasized by Article 41 of the Vienna
Convention; in stating the duty of persons enjoying privileges and immunities to
respect the law of the receiving State, Article 41 expressly notes that the duty is
“Iwijithout prejudice to their privileges and immunities”,

In the absence of an appropriate waiver of immunity by the sending State,
expulsion from the receiving State is the latter’s sole remedy as against a
protected person who has engaged in improper conduct; in no event can such
person be tried or punished®, A leading authority has very recently stated that
no case can be cited where, without consent, a diplomatic agent has been tried or
punished by local courts (Satow, op. cit., p. 124). Thus:

“History records many cases of diplomatic envoys who conspired against
the receiving States, bul nevertheless were not prosecuted. Thus in 1584 the
Spanish ambassador in England, Mendoza, plotted to depose Queen
Elizabeth; he was ordered to leave the country. In 1587 the French
ambassador in England, L’Aubespine, conspired against the life of Queen
Elizabeth; he was simply warned not to commit a similar act again. In 1654
the French ambassador in England, De Bass, conspired against the life of
Cromwell; he was ordered to leave the country within twenty-four hours.”
(Lauterpacht, op. cit., p. 791.)

See also Genet, 1l Traité de diplomatie et de droit diplomatigue, pp. 473-477
(1931).

The Commentary of the International Law Commission cited above makes
equally clear that, in accordance with paragraph 2 of Article 31, there can be no

5 The immunity of an ambassador from the criminal jurisdiction of the receiving State
was originally regarded as an aspect of inviolability and was, after the principle of invio-
lability itself, the earliest to be established of the basic rules of diplomatic law (E. Denza,
ap. cit., p. 149). The principle of immunity of diplomatic envoys from the criminal jurisdic-
tion of the receiving State was thus firmly embedded in customary international law well
before the adoption of the Vienna Convention on Diplomatic Relations. (See H.
Lauterpacht, op. cit., p. 790; J. L. Brictly, The Law of Nations, p. 213 (5th ed., 1955); 1.
Brownlie, Principles of Public International Law, p. 343 (2nd ed., 1973); P. Cahierand L. T,
Lee, Vienna Conventions on Diplomatic and Consular Relations, p. 29 (1969); M. Hardy,
Modern Diplomatic Law, p. 56 (1968).) The exemption of diplomatic agents from the
giving of evidence was also a principle having wide support in State practice and among
learned authorities, See H. Lauterpacht, op. cit., pp. 801-802; B. Sen, op. cir., p. 124; C. E.
Wilson, op. ¢it., pp. 100-101; G. E. do Nascimento e Silva, op. cit., p. 127.

¢ Article ¢ of the Vienna Convention on Diplomatic Relations provides:

“1. The receiving State may al any time and without having to explain its decision,
notify the sending State that the head of the mission or any member of the diplomatic
staff of the mission is persona non grata or that any other member of the staff of the
mission is not acceptable. In any such case, the sending State shall, as appropriate,
cither recall the person concerned or terminate his functions with the mission. A
person may be declared non grata or not acceptable before arriving in the territory of
the receiving State, )

2. If the sending State refuses or fails within a reasonable period to carry out its
obligations under paragraph | of this Article, the receiving State may refuse to
recognize the person concerned as a member of the mission.”
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obligation on a diplomatic agent, or other protected person, to testify or
otherwise give evidence as a witness. The rule is expressly stated in the
Commentary as deriving from the diplomatic agent’s inviclability. The inter-
national Law Commission determined that its draft provision should not even
state exceptions for those instances in which a diplomatic agent is not immune
from the civil and administrative jurisdiction of the receiving State; the giving of
evidence may be required only when authorized consent has been given. During
consideration of this provision at the United Nations Conference at which the
Vienna Convention was concluded, the representative of the United Arab
Republic expressed the view that the rule on providing evidence was “'a well-
established rule of international law and a very necessary one in the interests of
the proper functioning of diplomatic missions” (Qfficial Records, Vol. I, UN
doc. AJCONF.20/14, p. 168).

2. THE BREACH

The Government of Iran has threatened, and continues to threaten, imminent
violation of its obligations under Article 31: it has repeatedly stated an intention
to place the American hostages on trial or to require them to serve as
“witnesses” before some sort of international tribunal or “grand jury”. In fact,
given the Iranian Government’s endorsement of criminal charpes against the
hostages, its approval of and complicity in their detention and interrogation,
and its assertion that the hostages will be put on trial or compelled to testify, the
Government of Iran appears alrcady to stand in violation of its obligations
under Article 31 to assure the hostages’ immunity from Iran’s criminal
jurisdiction and {rom giving evidence,

D. The Government of Iran Has Violated, and Continues to Violate, Its
International Legal Obligation to Ensure the Inviolability of United States
Diplomatic Premiscs

1. THE OBLIGATION

Pursuant to Article 22 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States to ensure that United States diplomatic premises in Tehran, including the
residence of the head of the mission, “shall be inviolable” and “immune from
search™ and that agents of the Government of Iran shall not enter the premises
“except with the consent of the head of the mission”. This Article places the
Government of Iran under a “special duty to take all appropriate steps to pro-
tect the premiscs of the mission against any intrusion or damage and to prevent
any disturbance of the peace of the mission or impairment of its dignity””.

The inviolability is absolute; it may not be infringed under any circumstances,
even if mission preniises were 10 be used in 2 manner incompatible with its
functions (ILC Commentary on !958 draft Article 40, II Yearbook of the
International Law Commission 1958, p. 104; P. Cahier and L. T. Lee, op. cir., p.

T Article 22 provides:

*1. The premises of the mission shall be inviolable. The agents of the receiving
State may not enter them, except with the consent of the head of the mission,

2. The receiving State is under a special duty to tuke all appropriate steps to protect
the premises of the mission against any intrusion or damage and to prevent any
disturbance of the peace of the mission or impairment of its dignity.

3. The premises of the mission, their furnishings and other property thereon and
the means of transport of the missien shatt be immune from search, requisition,
attachment or execution.”
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21 (and note 40); M. Hardy, vp. cit., p. 44). This Court, in paragraph 38 of its 15
December 1979 Order, specifically included the inviolability of embassies among
the most fundamental of prerequisites for the conduct of relations between
States, noting that abligations in this regard are, again, “essential, ungualified,
and inherent” (italics added). The International Law Commission has inter-
preted the principle as expressed in its draft article not only as preventing Lhe
serving of judicial writs within the mission premises but even as enabling a
sending State to prevent a receiving State from using the mission’s land in order
to carry out public works (ILC Commentary on 1958 draft Article 20, II
Yearbook of the International Law Commission 1958, p. 95).

In considering this article, the International Law Commission determined to
make no reference, either in the article or in the commentary, to the issue of
entry upon the premises in cases of extreme emergency. [t was concluded that
any such reference could introduce controversial interpretations which might
weaken the paramount principle of inviolability. In this regard the Commission
members from the Union of Soviet Socialist Republics, the United Kingdom,
and Syria expressed most strongly the view that the principle of inviolability of
premises must {ake precedence over all other considerations (I Yearbook of the
International Law Commission 1958, pp. 127-134). Similarly, although proposed
amendments to this article were introduced at the Vienna Conference in order to
qualify the inviolability in ecxceptional emergency circumstances, ali such
proposals were withdrawn. The majority of delegations were of the view that it
would be dangerous to allow a receiving State 10 determine when “exceptional
circumsiances” existed and that it was precisely in times of extreme urgency that
it was most necessary to preserve an unqualified principle of inviolability of
mission premises. The delegates from Bulgaria, Yugoslavia, the Union of Soviet
Socialist Republics, France, Argentina, Colombia, Turkey and Iran were
particularly vigorous in insisting at the Conference that the article not he
qualified in any way. The delegate from Scnegal stated that he considered the
article to be the most important of the entire convention (Qfficial Records, Vol. 1,
UN doc. AJCONF.20/14, pp. 135-143).

In order to fulfil its special duty to protect diplomatic premises, as the
Commentary of the International Law Commission on the 1958 draft Article 20
states, a receiving State must “take special measures—over and above those it
takes to discharge its general duty of ensuring order™ (Il Yearbook of the
International Law Commission 1958, p. 95). Protection must be proportionatc to
the risk or threat to the premises (Satow, op. cit., p. 111). Inadequate protection
engages the responsibility of the receiving State (P. Cahier and L. T. Lee, op. cit.,
p. 24). Moreover, the high duty of protection is reflected in the modern
legislation of many countries. Some preseribe particularly severe penaltics for
trespass or acts of violence to mission premiscs, while others prohibit certain acts
undertaken within a prescribed distance from mission premises (see E. Denza,
op. cit., p. 80). The importance of the special duty of protection was underscored
in especially strong terms at the Vienna Conference by the delegates from
Sweden, Norway and Belgium, all of whom made absolutely clear their view that
a receiving State must be held fully answerable for any failure in its obligation to
protect the premises of a diplomatic mission from violation (Official Records,
Vol. I, UN doc. A/CONF.20/14, pp. 135-143).

2. THE BREACH

The Government of Iran has vielated, and continues to violate, its obligations
under Article 22 in that it has failed absolutely to ensure the inviolability,
including freedom from search and unauthorized entfy, of United States
diplomatic premises in Tehran. Quite the contrary, that Government has
approved and encouraged the prolonged occupation of the Embassy by persons
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who, de facte, act as agents of the Government of Iran. It has done so with the
acknowledged purposc of holding hostage both United States diplomatic
personnel and private United States nationals—an act which, as the Court
pointed out in paragraph 19 of its Order of 15 December 1979, falls within the
prescriptions of inviolability of the Vienna Conventions on Diplomatic Rela-
tions and on Consular Relations, The Government of Iran could not more
plainly have violated its special duty to take all appropriate steps to protect
United States diplomatic premises against intrusion or damage and to prevent a
disturbance of the peace of the mission or impairment of its dignity.

E. The Government of Iran Has Violated, and Continues to Violate, lts Interna-

tional Legal Obligations to Ensure Inviolability of Diplomatic Archives, to Accord

Full Diplomatic Facilities, to Accord Freedom of Movement, to Permit Free
Communication, to Preclude Discrimination, and to Facilitate Departure

1. INVIOLABILITY OF ARCHIVES AND DOCUMENTS

(a) The Obligation

Pursuant to Article 24 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States 1o ensure that “‘the archives and documents™ of the United States
diplomatic mission in Tchran “'shall be inviolable at any time and wherever they
may be”® (talics added).

Inviolability of archives and documents is at least partly encompassed within
the principle of inviclability of mission premiscs but was included as a separate
provision in the International Law Commission’s draft articles because of the
importance of archival inviolability to the functions of the mission (ILC
Commentary on 1958 draft Article 22, Il Yearbook of the International Law
Commrission 1958, p. 96). Although there have been some historical instances in
which documents not on mission premises have been used as evidence by a
receiving State (a circumstance in any case not relevant here), it is to be noted
that Article 24 of the Vienna Convention on Diplomatic Relations establishes a
new and higher standard in this and other respects than had previously existed in
customary nternational law (E. Denza, op. cit., p. [10). The importance of the
principle as now established is cvidenced in the breadth of its coverage.

The inviolability principle embodied in Article 24 extends 1o documents other
than archives. The reference to “documents™ as well as archives was added to
the text by the International Law Commission with a view to including matter
such as memoranda in draft form (sec | Yearbook of the International Law
Commission 1958, p. 133). The Vienna Conference broadened the International
Law Commission’s draft article still [urther by accepting an amendment as
proposed by the French and Italian delegations, extending protection lo such
materials at all times and in all places.

(b) The Breach

The Government of Iran has violated, and continues to violate, its obligations
under Article 24 in that it has lailed to ensure the inviolability of archives and
documents located at the United States mission in Tehran. On the contrary, the
Government of Iran has approved the seizure, ransacking and publication of
documents of the United Siales diplomalic mission and has endorsed their
threatened use as “cvidence™ in some sort of purported legal proceeding.

¥ Article 24 provides: “The archives and documents of the mission shall be inviolable at
any lime and wherever they may be.”
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2. ACCORDANCE OF FULL FACILITIES

(a) The Obligation

Pursuant to Article 25 of the Vienna Convention on Diplomatic Relations the
Government of Iran is under an international legal obligation to the United
States to “accord full facilities for the performance of the functions of the
mission™*®.

Under this article a receiving State must not simply refrain from impeding the
normal operation of a mission; on the contrary, the receiving State is under an
affirmative duty to furnish ali reasonable assistance required by a diplomatic
mission and to make every effort to provide the mission with all facilities for the
purposc. {ILC Commentlary on 1958 draft Article 23, II Yearbook of the
International Law Commission 1958, p. 96. See also M. Hardy, op. cit., p. 32.)
The principle was apparently considered to be so widely recognized and sound
that the article was adopted at the Vienna Conference without debate or
amendment.

(b) The Breach

The Government of Iran has violated, and continues to violale, its obligations
under Article 23 in that it has (ailed to permit the United States to have
continued access to its compound in Tehran and to enjoy the full facilities
necessary—or even the minimal facilities necessary—{or the performance of the
functions of its diplomatic mission.

3. FrREEDOM OF MOVEMENT

(a) The Obligation

Pursuant to Article 26 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States to ensure that, subject only to limitations on entry into national security
zonecs, all members of the United States mission shall have *freedom of
movement and travel in its [Iran’s] territory™!?,

In introducing before the International Law Commission a proviston concern-
ing frecdom of movement, Sir Gerald Fitzmaurice expressed the view that until
recently such a provision would not have been necessary. "It had always been
traditional and regarded as axiomatic that members of diplomatic missions
enjoyed full freedom of movement on the territory of the receiving State, subject
to a few minor exceptions in the case of fortified zones to which entrance was
prohibiled on strategic grounds.” (J Yearbook of the International Law Conunis-
sion 1957, p. 85. See also P. Cahier and L. T. Lee, op. cit., p. 33; M. Hardy, op.
cit., p. 34.) The possibility that the members of a diplomatic mission, far from
enjoying freedom of movement, would be confined in their violated diplomatic
premises as hostages, was not within the ambit of the Commission’s imagina-
tlon.

Freedom of movement is an essential requirement for the adequate perfor-
mance of the functions of a mission. Although movement may be linuted or

# Article 25 provides: “The receiving State shall accord full facilities for the performance
of the functions of the mission.”
10 Article 26 provides:

“Subject to its laws and regulations concerning zones entry into which is prohibited
or regulated for reasons of national security, the receiving State shall ensure to all
members of the mission freedom of movement and travel in its territory.”
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prohibited in national security zones, the Commission’s Commentary on 1958
draft Article 24 makes clear that freedom of diplomatic movement and travel
may not be rendered “illusory’ (11 Yearbook of the International Law Commis-
sion 1958, p. 96).

(b} The Breach

The Government of Iran has violated, and continues to violate, its obligations
under Article 26 in that it has failed, wholly without justification, to ensure
freedom of movement and travel to members of the United States mission in
Tehran. There could be no more blatant and more illegal restriction upon
freedom of movement than that which has been imposed upon United States
personnel held hostage in Iran.

4. FrREeDOM OF COMMUNICATION

(4) The Obligation

Pursuant to Article 27 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States to *‘permit and protect free communication™ on the part of the United
States mission for all official purposes and to ensure the inviolability of “official
correspondence of the mission™!!.

Article 27 encompasses all communications for official purposes, whether with
the government of the sending State, with officials and authoritics of that
government, with missions and consulates of other governments, with interna-
tional organizations, or with the nationals of the sending State. In communica-
ting with the sending government or its missions and consulates wherever
located, all appropriate means may be used, including couriers and code
messages (ILC Commentary on 1958 draft Article 25, 11 Yearbook of the
International Law Commission 1958, p. 97).

From the perspective of effective daily functioning of a diplomatic mission,
free and confidential communication between the mission and the sending
government has been described as “probably the most important of all the
privileges and immunities accorded under international law™ (E. Denza, op. cit.,
p. 119; sec also Satow, ap. cit., p. 116). The essential character of free
communication was recognized by both the International Law Commission and
the Vienna Conference, both of which accepted the principle as laid down by the
first sentence of paragraph 1 of Article 27, with virtually no controversy: this
“generatly rccognized freedom ... is essential for the performance of the
mission’s functions ...”" (ILC Commentary on 1958 draft Article 25, 11 Yearbook
of the International Law Commission, p. 97). Indecd, at the Vienna Conference
the delegate from Iran referred to the inviolability of diplomatic bags, also an
aspect of Article 27, as “‘sacrosanct”, cven in the face of misuse by the sending
State (Official Records, Vol. I, UN doc. A{CONF.20/14, p. 163).

! Article 27 in pertinent part provides:

1. The receiving State shall permit and protect frec communication on the part of
the mission for all official purposes. In communicating with the Government and the
other missions and consulates of the sending State, wherever situated, the mission
may employ all appropriate means, including diplomatic couriers and messages in
code or cipher. However, the mission may install and use a wireless transmitter only
with the consent of the receiving State.

2. The official correspondence of the mission shall be inviolable. Official correspon-
dence means all correspondence relating to the mission and its functions.”
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(b) The Breach

The Government of [ran has violated, and continues to violate, its obligations
under Article 27 in that it has failed to protect, and has denied, free communica-
tion for official purposes on the part of the United States diplomatic mission in
Tehran, and has failed to ensure the inviolability of official correspondence of
the mission. Not only have the hostages been held essentially incommunicado in
the Embassy and confidential communications violated, but the Governmenl of
Iran has denied means for confidential communication between the United
States Government and the United States Embassy officials at the Iranian
Foreign Ministry and has severely limited the ability of these officials (who
include the United States Chargé d’Affaires) to communicate with their diplo-
matic colleagues in Tehran.

5. NoN-DISCRIMINATION

(a) The Obligation

Pursuant 1o Article 47 of the Vienna Convention on Diplomatic Relations, the
Government of lran is under an international legal obligation to the United
States to preclude discrimination in the application of the provisions of the
Convention except in certain instances involving reciprocity or more favourable
treatment?,

The rule of non-discrimination as expressed in this article was stated by the
International Law Commission to be a gencral rule flowing from the equality of
States (ILC Commentary on 1958 draft Article 44, 11 Yearbook of the Interna-
tional Law Commission 1958, p. 105; see also comment ol the delegate {rom Italy
during the Confcrence consideration of the Article, Official Records, Vol. I, UN
doc. A/CONF.20/14, p. 218).

(b) The Breach

Other diplomatic missions in Tehran happily are noi being treated in the same
way as the United States diplomatic misston. The discriminatory action of the
Government of [ran is not based on restrictive treatment applied by the United
States and manifestly does not constitute more favourable treatment, Indeed,
despite the actions of the Government of Iran, the United States continues to
accord Iranian diplomats in the United States their normal immunities, thus
providing treatment strikingly more favourable than that which is currently
accorded the United States diplomatic mission in Tehran. The Government of
Iran has therefore violated, and continues 1o violate, its obligation under Article
47 in that it has applied, without justification, adverse and flagrantly discrimina-
tory treatment to the United States diplomatic mission in Techran.

2 Article 47 provides:

*“1. In the applicaticn of the provisions of the present Convention, the receiving
State shall not discriminate as between States.

2. However, discrimination shall not be regarded as taking place:

fa) where the receiving State applies any of the provisions of the present
Convention restrictively because of a restrictive application of that provision to its
mission in the sending State;

(&) where by custom or agreement States extend to each other more favourable
treatment than is required by the provisions of the present Convention.
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6. FACILITATION OF DEPARTURE

(a) The Obligation

Pursuant to Article 44 of the Vienna Convention on Diplomatic Relations, the
Government of Iran is under an international legal obligation to the United
States to facilitate the departure from Iran of persons enjoying privileges and
immunitics, and their lamilics, “at the earliest possible moment™. Moreover,
Iran “‘musl, in particular, in case of need, place at their disposal the necessary
means ol transport for themselves and their property”. The receiving State is so
bound *‘even in case of armed conflict”; a fortiori it is so bound in the absence of
hostilities'*.

The obligation to facilitate departure of protecied persons assumes special
significance in the case of deteriorating relations between sending and receiving
States, a point allnded 10 by the delegate from Romania at the Vienna
Conference (Qfficial Records, Vol. 1, UN doc. AfCONF.20/14, p. 215). As an
example of State practicc, after the outbreak of the Second World War, the
United Siates took special protective measures, which included securing lodging
in resort hotels, in order to ensure that enecmy diplomatic personnel remained
safc pending completion of arrangements for departure (see Hearing before the
Subcommittee of the Committee on Foreign Relations, United States Senate, 89th
Cong., Ist Sess., pp. 35-36 (1965)). So clear was the obligation that the
International Law Commission, in its Commentary on 1957 draft Article 35,
simply stated that “[t]his article requires no commentary” (11 Yearbook of the
International Law Commission 1957, p. 143).

(b) The Breach

The Government of Tran has violated, and continues to violate, its obligation
under Article 44 in that it has failed to facilitate the departure from Iran of
United States personnel enltitled to the enjoyment of privileges and immunities.
Far from meeting this obligation, the Government of Iran has encouraged,
endorsed and associated itself with the deliberate, prolonged and forcible
detention of such American personnel.

F. The Government of Iran Has Violated, and Continues to Violate, Its Inter-
national Legal Obligations to Respect and Protect Consular Premises, to Accord
Full Facilities, to Accord Freedom of Movement, to Permit Free Communication,
to Permit Contact With United States Nationals and to Preclude Discrimination

In addition to its temporarily closed consulates in Tabriz and Shiraz, which
were also attacked in early November 1979, the United States maintained several
consular staff members, currently held hostage, among the personnel of its
diplomatic-mission in FTehran. Article 3 of the Vienna Convention on Consular
Relations contemplates Lhe exercise of consular functions by diplomatic missions
in accordance with that Convention. Article 70 specifically states that the Con-

3 Article 44 provides:

“The receiving State must, even in case of armed conflict, grant facilities in order to
enable persons enjoying privileges and immunities, other than nationals of the
receiving State, and members of the families of such persons irrespective of their
nationality, to leave at the earliest possible moment. It must, in particular, in case of
need, place at their disposal the necessary means of transport for themselves and their
property.”
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vention shall also apply “so far as the context permits” to the exercise of
consular functions by a diplomatic mission. As Article 70 provides, when
members of a diplomatic mission are exercising consular functions they are
entitled to the full protection afforded by the Vienna Convention on Diplomatic
Relations.

In numerous respects, however, the actions of the Government of Iran
constitute additional distinct violations of the provisions of the Vienna Conven-
tion on Consular Relations. As this Court observed in paragraph 40 of its Order
of 15 December 1979, “‘the unimpeded conduct of consular relations, which have
also been established between peoples since ancient times, is no less important in
the context of present-day international law, in promoting the development of
friendly relations amoeng nations, and ensuring protection and assistance for

aliens resident in the territories of other States ...”.

1. PROTECTION OF PREMISES

(a) The Obligation

Pursuant to Article 27 of the Vienna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United
States to “respect and protect the consular premises, together with the property
of the consular post and the consular archives” in the event of the temporary or
permanent closure of a consular post**.

The obligation to respect and protect consular premises is of such importance
that under Article 27 it applies both in the case of severance of consular relations
and even in the case of armed conflict between States, thus advancing beyond
customary international law in this regard (.. T. Lee, Vienna Convention on
Consular Relations, p. 97 (1966)). The importance of preserving the inviolability
of consular premises and archives generally is emphasized in Articles 31 and 33
of the Vienna Convention on Consular Relations'>. The inviolability principle

14 Article 27 provides:
“1. In the event of the severance of consular relations between two States;

{a) the receiving State shall, even in case of armed conflict, respect and protect
the consular premises, together with the property of the consular post and the
consular archives;

¢b) the sending State may entrust the custody of the consular premises, together
with the property contained therein and the consular archives, to a third State
acceplable to the receiving State;

(c) the sending State may entrust the protection of its interests and those of its
nationals to a third State acceptable to the receiving State.

2. In the event of the temporary or permanent closure of a consular post, the
provisions of subparagraph (a} of paragraph 1 of this Article shall apply.
In addition,

(a} if the sending State, although not represented in the receiving Siate by a
diplomatic mission, has another consular post in the territory of that State, that
consular post may be entrusted with the custody of the premises of the consular
post which has been closed, together with the property contained therein and the
consular archives, and, with the consent of the receiving State, with the exercise of
consular functions in the district of that consular post; or

¢b)} if the sending State has no diplomatic mission and no other consular post in
the receiving State, the provisions of subparagraphs (b) and (¢} of paragraph 1 of
this Article shall apply.

13 Article 31 provides:

*“1. Consular premises shall be inviolable to the extent provided in this Article.
2. The authorities of the receiving State shall not enter that part of the consular
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has support in international practice apart from the Convention (L. T. Lee,
Consular Law and Practice, p. 241 (1961); ILC Commentary on 1961 draft
Article 32, Official Records, Vol. 1, UN doc. AJCONF.25/16/Add.1, p. 22;
Ahmad, L 'Institution consulaire et le droit international, pp. 104-114 (1973)).

(b) The Breach

The Government of Tran has violated, and continues (o violate, s obligations
under Artictes 27, 31 and 33 of the Vienna Convention on Consular Relations, in
that it has failed to respect and protect the United States consular premises in
Tabriz and Shiraz, as well as United States consular premises integrated into the
United States Embassy in Tehran,

2. ACCORDANCE OF FULL FACILITIES

{a) The Obligation

Pursuant to Article 28 of the Vienna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United
States to “accord full facilities for the performance of the functions of the
consular post”'9—an obligation which is considered “indispensable to the
creation and maintenance of consular relations” (L. T. Lee, Vienna Convention
on Consular Relations, p. 81). As noted expressly by this Court in paragraph 19
of its Order of 15 December 1979, under Article 5 of the Vienna Convention on
Consular Relations the consular functions for the performance of which full
facilities are to be accorded

“include the functions of protecting, assisting and safeguarding the interests
of nationals; . .. the purposc of these functions is precisely to enable the
sending State, through 1ts consulates, to ensure that its nationals are
accorded the treatment due to them under the general rules of international
law as alicns within the territory of the foreign State™.

Obviocusly any obstruction of the performance of consular functions prejudices
the ability of the United States to assist and safeguard the interests of United
States nationals in Iran, particularly those private United States nationals
currently being held hostage at the Embassy premises.

premiscs which is used exclusively for the purpose of the work of the consular post
excepl with the consent of the head of the consular post or of his designee or of the
head of the diplomatic mission of the sending State. The consent of the head of the
consular post may, however, be assumed in case of fire or other disaster requiring
prompt protective action.

3. Subject to the provisions of paragraph 2 of this Article, the receiving State is
under a special duty to take all appropriate steps to protect the consular premises
against any intrusion or damage and (o prevent any disturbance of the peace of the
consular paost or impairment of its dignity.

4. The consular premises, their {urnishings, the property of the consular post and
its means of transport shall be immune from any form of requisition for purposes of
national defence or public utility. If cxpropriation is necessary for such purposes, all
possible steps shall be taken Lo avoid impeding the performance of consular Munctions,
and prampt, adequate and effective compensation shall be paid to the sending State.”

Article 33 provides: “The consular archives and documents shall be inviolable at all
times and wherever they may be.”

16 Article 28 provides: “The receiving State shall accord full facilities for the
performance of the functions of the consular post.”
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(b) The Breach

The Government of Iran has violated, and continues to violate, its obligation
under Article 28 in that it has in effect completely deprived the United States
consular officers at the United States diplomatic mission in Tehran of their
ability to perform their consular functions. The violation, as noted. is
parlicularly serious because it affects the interests of all United States nationals
still in Iran. Indeed the seizure and detention of United States nationals at the
diplomatic mission, particularly those who are not members of the mission, itself
frustrates the proper performance of consular functions under the circumstances
described.

3. FREEDOM OF MOVEMENT

(a) The Obligation

Pursuant to Article 34 of the Vienna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United
States Lo ensure “freedom of movement and travel in its territory” to United
States c&nsular officers, subject only to valid exceptions based upon national
securiy .

As with purely diplomatic officers, freedom of movement for consular officers
is a prerequisite for the adequate performance of their consular functions. A
consular officer in particular s expected to maintain contact with nationals of
the sending State in order to further and protect their interests, and for this
purpose free movement is essential (see B. Sen, op. cit., p. 256).

(b) The Breach

The Government of Iran has violated, and continues to violate, its obligation
under Article 34 in that it has failed to ensure any freedom of movement
whatever for United States consular officers at the United States diplomatic
mission in Tehran. This violation adversely and seriously affects the interests of
other United States nationals in lran.

'7 Article 34 provides:

“Subject to its laws and regulations concerning zones entry into which is prohibited
or regulated for reasons of r}al:ona_l security, the receiving State shall ensure freedom
of movement and travel in its territory to all members of the consular post.™

Article 35 in pertinent part provides:

*I. The receiving State shall permit and protect freedom of communication on the
part of the consular post for all official purposes. In communicating with the
Government, the diplomatic missions and other consular posts, wherever situated, of
the sending State. the consular post may employ all appropriate means, tncluding
diplomatic or consular couriers, diplamatic or consular bags and messages in code or
cipher. However, the consular post may install and use a wireless transmitter only
with the consent of the receiving State.

2. The official correspondence of the consular post shall be inviotable, Official
correspondence means all correspondence relating to the consular post and its
functions,

3. The consular bag shall be neither opened nor detained. Nevertheless, if the
competent authorities of the receiving State have serious reason to believe that the bag
contains something other than the correspondence, documents or articles referred to
in paragraph 4 of this Article, they may request that the bag be opened in their
presence by an authorized representative of the sending Siate. If this request is refused
by the authorities of the sending State, the bag shall be returned to its place of origin.”




MEMORIAL 173
4, FREEDOM OF COMMUNICATION

(a) The Gbligation

Pursuant 10 Article 35 of the Vienna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United
States 1o “permit and protect freedom of communication on the part of the
consular post for all official purposes™ and to ensure that “official correspon-
dence of the consular post shall be inviplable™.

The principle of freedom of communication between consular officers and other
officials of the sending State, while subject to certain exceptions, was nevertheless
rooted in international practice prior to the Consular Convention (sce L. T. Lee,
Consular Law and Practice, pp. 270-274). Such freedom of communication is
“essential for the discharge of consular functions” and forms part of “the
foundation of all consular law” (ILC Commenlary on 1961 draft Article 35,
Official Records, Vol. 1I, UN doc. AJCONF.25/16/Add.1, p. 23). As the
Commission’s Commentary also makes clear, this protective principle encom-
passcs official consular communications of all kinds, whether they be communica-
tions with the government or officials of the sending State, with other missions or
consulates, or with international organizations. In communicating with the
sending government or its missions and consulates wherever located, the consular
post is to be permitted 10 employ any appropriate means, including couriers, bags,
and code messages. 1t has been stated that any obstruction to freedom of commu-
nication would render meaningless the inviolability of consular archives and docu-
ments and, most importantly, would derogate from the fundamental principle
that the receiving State shall accord full facilities for the performance of consular
functions (L. T. Lee, Vienna Convention on Consular Relations, pp. 99-100).

(b) The Breach

The Government of Iran has vielated, and continuces to violate, its obligations
under Article 35 in that it has failed to protect and bas denied free communica-
tion for official purposes on the part of United States consular officers at the
United States diplomatic mission in Tchran, and has failed to ensure and has
infringed the inviolability of official corrcspondence. This violation constitutes
another serious infringement of the interests of the United States and its
nationals in Iran.

5. CONTACT WITH NATIONALS

{a) The Obligation

Pursuant to Article 36 of the Vicnna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United
States to ensure that United States consular officers “shall be free to communi-
cate with nationais of the sending State and to have access to them”, that United
States nationals in Iran “have the same freedom with respect to communication
with and access to consular officers of the sending State™, and that United States
consular officers have the right to visit United States nationals who arc in
*“prison, custody or detention™ '8,

'8 Article 36 provides:

“1. With a view (o facilitating the exercise of consulur functions relating to
nationals of the sending State:

{a) consular officers shall be free to communicate with nationals of the sending
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The right of consular officers in peacetime to communicate freely with co-
nationals has been described as implicit in the consular office, even in the absence
of treaties (L. T. Lee, Consular Law and Practice, p. 269; B. Sen, op. cit., p. 257,
Satow, op. cit., p. 218). As Article 5 of the Convention makes plain, a principal
function of the consular officer is to provide varying kinds of assistance to
nationals of the sending State, and for this reason the channel of communication
between consular officers and nationals must at all times remain open. Indeed,
such communication is so essential to the exercise of consular functions that its
preciusion would render meaningless the cntire establishment of consular
relations (I Yearbook of the International Law Commission 1961, pp. 32-38; L. T.
Lee, Consular Law and Practice, p. 269). Article 36 establishes rights not only for
the consular officer but, perhaps even more importantly, for the nationals of the
sending State who are assured access (o consular officers and through them to
others.

{(b) The Breach

The Government of Iran has violated, and continues to violate, its obligations
under Article 36 in that it has failed to ensure that the United States consular
officers at the United States diplomatic mission in Tehran may communicate with
or have access to other United States nationals in Iran, including those United
States nationals who are currently held hostage. It has also failed to ensure that
such other United States nationals in Iran may communicate with or have access
10 these consular officers. It has encouraged and supported a situation in which, in
fact, United States nationals are held essentially incommunicado in the grosscst
violation of consular norms and accepted standards of human rights.

6. NON-DISCRIMINATION

(a) The Obligation

Pursuant to Article 72 of the Vienna Convention on Consular Relations, the
Government of Iran is under an international legal obligation to the United Stales
to preclude discrimination in the application of the provisions of the Convention,

State and to have access to them, Nationals of the sending State shall have the sume
freedom with respect to communications with and access to consular officers of the
sending State;

(b) 1if he so requests, the competent authorities of the receiving State shall,
without delay, inform the consular post of the sending State if, within its consular
district, a national of that State is arrested or commitied to prison or to custody
pending trial or is detained in any other manner. Any communication addressed to
the consular post by the person arrested, in prison, custody or detention shall also
be forwarded by the said authorities without delay. The said authorities shall
inform the person concerned without delay of his rights under this subparagraph;

{¢) consular officers shall have the right to visit a nationa) of the sending State
who is in prison, custody or detention, to converse and correspond with him and to
arrange for his legal representation. They shall also have the right to visit any
national of the sending State who is in prison, custody or detention in their district
in pursuance of a judgment. Nevertheless, consular officers shall refrain from
taking action on behalf of a national who is in prison, custody or detention il he
expressly opposes such action,

2, The rights referred to in paragraph 1 of this Article shall be exercised in
conformity with the laws and regulations of the receiving State, subject to the proviso,
however, that the said laws and regulations must enable full effect Lo be given to the
purposes for which the rights accorded under this Article are intended.”
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-except in certain instances involving reciprocity or more favourable treatment!®,

As with diplomatic relations, the general rule of non-discrimination as applied
to consular relations has been described as deniving from the principle of the
sovereign equality of States (ILC Commentary on 1961 draft Article 70, Official
Records, Vol. 11, UN doc. A/CONF.25/16/Add.], p. 40).

(b) The Breach

As in the case of the Vienna Convention on Diplomatic Relations, the actions
of the Government of Iran cannot be regarded under Article 72 as justified in
any way. In fact the Government of Iran has violated, and continues to violate,
its obligation under Articlc 72 in that it has applied, without justification,
adverse and flagrantly discriminatory treatment to the performance of consular
functions by the United States in Iran.

G. The Government of Iran Has Violated, and Continues to Violate, Its Inter-
national Legal Obligations regarding the Prevention and Punishment of Crimes
Against Internationally Protected Persons, Including Diplomatic Agents

Concerned with the grave problem of the use of terrorism against internation-
ally protected persons, including diplomatic agents, the United Nations General
Assembly in 1971 requested the International Law Commission to prepare a set
of draft articles addressed 10 the protection and inviolability of diplomatic
agents and other persons entitled to special protection under international law
(resolution 2780 (XXVI)). The comments of numerous States were transmitted
to the International Law Commission and reflected the General Assembly’s
depth of concern. Among them, the Government of Iran stated:

*1. Consideration of the question of the protection of diplomats ... has
madc it possible to reaflirm the importance of the basic rule of diplomatic
law, namely that concerning the inviolability of diplomatic premiscs and the
respect due to the person of the diplomat.

2. Demonstrations of violence against diplomats might paralysc the
smooth operation of inter-State relations. In order to perform his functions,
the diplomat must be protected from any hostile act by any person
whatsoever,

3. The Imperial Government of Iran endorses the idea that the Interna-
tional Law Commission should prepare a draft international convention
designed to strengthen the means of protection provided for under inter-
national instruments now in force.” (II Yearbook of the International Law
Commission 1972, pp. 337-338.)

In presenting its draft articles to the General Assembly in 1972, the Interna-
tional Law Commission noted that

“[v]iolent attacks against diplomatic agents and other persons entitled to
special protection under international law not only gravely disrupt the very
mechanism designed to effectuate international co-operation for the safe-

¥ Arnticle 72 provides:

*1. In the application of the provisions of the present Convention the receiving
State shall not discriminate as between Stales. )
2. However, discrimination shall not be regarded as taking place:

{a) where the receiving State applies any of the provisions of the present
Convention restrictively because of a restrictive applicalion of that provision to its
consular posts in the sending State;

{b) where by custom or agreement States extend to each other more fgvourable
treatment than is required by the provisions of the present Convention.”
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guarding of peace, the strengthening of internationa! security and the
promotion of the general welfare of nations but also prevent the carrying out
and lulfilment of the purpose and principles of the Charter of the United
Nations.” (IF Yearbook of the International Law Commission 1972, p. 312.)

On 14 December 1973 the General Assembly adopted by consensus the
Convention on the Prevention and Punishment of Crimes Against Internation-
ally Protected Persons, Including Diplomatic Agents (the New York Conven-
tion). {Rcsolution 3166 (XXVIII).) In the resolution of adoption the General
Assembly also noted the “serious threat to the maintenance and promotion of
friendly relations and co-operation among Stales created by the commission of
such crimes”. It re-emphasized the importance of principles of international law
concerning the inviolability of, and special protection to be afforded to,
internationally protected persons and the obligations of States in that regard.
The Preamble to the Convention thus states that “crimes against diplomatic
agents and other internationally protected persons jeopardizing the safety of
these persons create a serious threat to the maintenance of normal international
relations’ and that “the commission of such crimes is a2 matter of grave concern
to the international community ...”.

The importance attributed by States to the New York Convention is evident
from the staterments made at the General Assembly in explanation of vote after
adoption of the Convention. Many of those statements explicitly reflect the
understanding that the Convention expresses firmly established principles of
international law and further strengthens these principles by providing a
mechanism for their reinforcement. Thus the representative of Canada stated
that the purpose of the Convention was to “‘rcaffirm this very important rule of
inviolability in explicit terms and to provide strong and specific remedies to
ensure that it is observed™ (UN doc. A/PV.2202, p. 100). The representative of
Italy stated that the [talian Government “welcomes the fact that the new
Convention confirms and restates the principles incorporated in the Vienna
Conventions and codifies rules aimed at making them more effective” (UN doc.
A/PY 2202, p. 108). The representative of the United Kingdom declared that the
Convention “is clearly founded on the acceptance by all parties of the complete
illegality, without qualification, of such attacks™ (UN doc. A/PV.2202, p. L11).
The representative of Portugal stated that the Convention unequivocally
reaffirms the principle that a diplomat cannot be attacked regardless of the
motives invoked to justify such an act” (UN doc. A/PV.2202, p. 129). The
representative of Spain expressed the view that the Convention was ‘‘a matter of
strengthening rules embodied in customary international law, which are already
contained in various multilateral conventions™ (UN doc. AJPV.2202, p. 141).

The actions of the Government of Iran constitute serious violations of the
New York Convention in the following respects.

1. Co-OPERATION

(a) The Obligation

Pursuant to Article 4 of the New York Convention, the Government of Iran is
under 2n international legal obligation to the United States to “co-operate in the
prevention of the crimes” set forth in Article 2 of the Convention?®. Those

2% Article 2 provides:
*1. The intentional commission of:

{a} a murder, kidnapping or other attack upon the person or liberty of an
internationally protected person;
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crimes include the “intentional commission of: (a; a murder, kidnapping or
other attack upon the person or liberty of an internationally protected person;
(h) a violent attack upon the official premises, the private accommodation or
the means of transport of an internationally protected person likely to endanger
his person or liberty; (¢) a threat to commit any such attack; (d} an attempt to
commit any such attack; and (e} an acl conslituting participation as an
accomplice in any such attack ...". The obligation of the Government of Iran to
co-operale in the prevention of these crimes specifically includes the taking of

“all practicable measures to prevent preparations in [its] territories for the
commission of those crimes” and “exchanging information and co-ordinating
the taking of administrative .md other measures as appropriate to prevent the
commission of those crimes™?!,

The requircment of prevcntlvc measures, as referred to in Article 4, is
consistent with the principles of customary international law and the more
special requirements to ensure inviolability and protection as set forth in the
Vienna Conventions on Diplomatic Relations and Consular Relations (ILC
Commentary on 1972 draft Article 3, Il Yearbook of the International Law
Commission 1972, p. 317). The United States representalive, in explaining his
vote on the resolution of adoption, stated that the *United States understands
this obligation to refer to doing the utmost to prevent attempts to commit such
crimes or conspiracy to commit such crimes™ (UN doc. A/PV.2202, p. 135). The
preventive measures required would vary with the situatton and would include
police or judicial action as the circumstances might demand. Moreover, the
obligation to take such measures is too important to bow to considerations of
cost: even though “the host or receiving State might have to devote considerable
resources Lo preventive measurcs ... it is its clear duty to take all necessary

{#) a violent atiack upon the official premises, the private accommodation or the
means of transport of an internationally protected person likety to endanger his
person or liberty;

(¢) @ threat to commit any such attack;

{d) an attempt to commit any such .utack and

{¢) an act constituting participation as an accomphcc in any such attack shall be
mdde by each State Party a crime under its internal law.

2. Each State Party shall make these crimes punishable by appropriate penallles
which take into account their g grave nature.

3. Paragraphs | and 2 of this article in no way derogate from the obligations of
States Parties under international law to take all appropriate measures to prevent
other attacks on the person, freedom or dignity of an internationally protected
person.

Article 4 provides:

“States Parties shall co-operate in the prevention of the crimes set forth in Article 2,
particuliarly by:
(s) taking all practicable measures to preveni preparations in their respective
territories for the commission of those crimes within or ouiside their territorics;
¢h) exchanging information and co-ordinating the taking of administrative and
other measures as appropriate to prevent the commission of those crimes.”

2! The category of “internationally protected persons™ includes, under Article I,
paragraph 1 (6). any representative or official of a State who, at the time when and in 1hc
place where « crime against him or his official premises is commmed is entitled pursuant to
international law to special protection from any attack on his person, freedom or dignity.
The category clearly encompasses persons who are entitled to the benefits of Article 29 of the
Vienna Convention on Diplomatic Relations. See Wood, “The Convention on the Pre-
vention and Punishment of Crimes Against Internationally Protected Persons, Including
Diplomatic Agents™, 23 International and Comparative Law Quarterly, p. 801 (1974); ILC
Commentary on 1972 draft Article 1, 1l Yearbook of the International Law Commission 1972,
p. 314,
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protective measures” (ILC Commentary on 1972 draft Article 3, 1F Yearbook of
the International Law Commission 1972, p. 317), ~

(b) The Breach

The Government of Iran has violated, and continues to violate, the provisions
of Articles 2 and 4 of the New York Convention. The events which have
occurred at the United States diplomatic mission in Techran to date include the
intentional and knowing commission of attacks upon the persons and liberty of
internationally protected persons, violent attacks upon the official premises and
the private accommodations of internationally protected persons likely to
endanger their persons and liberty, threats to commit further such attacks, and
acts constituting participation as accomplices in such attacks. These actions could
not be excused even if the worthiest of motives were involved. Far from co-
operating in the prevention of these crimes and taking *“all practicable measures™
to prevent their preparation, the Government of Iran has actually sponsored and
endorsed their commuission. In fact it has approved and praised these crimes and
insisted on their prolongation in an effort to achieve political advantage. In
addition, the events in Tehran indicate a continuing disposition to permit or
commit still further atlacks upon the persons or liberty of internationally
protected persons—specifically, the threatened continued detention and punish-
ment of the hostages. Again, far from co-operating in preventing these proposed
new crimes, the Government of Iran officially threatens their commission.

2. PROSECUTION

{a} The Obligation

Pursuant to Article 7 of the New York Convention the Government of Iran,
being well aware of the crimes which have been committed against the official
premises and staff of the United States diplomatic mission in Tehran, is under an
international legal obligation to the United States to submit the case against the
offenders to competent Iranian authorities for the purpose of prosecution??.

Article 7 has been described as the key provision of the entire Convention.
(Wood, op. cit., p. 810. See also ILC Commentary on 1972 draft Article 6, I
Yearbook of the International Law Commission 1972, p. 318.) Although Article 7
allows the prosecutorial authorities to decide for themselves whether or not to
prosecute (as the Commentary cited above makes clear), that determination
must be made in utmost good faith in the light of all the circumstances. The
standard under Article 7 surely can be no less rigorous than that relating to a
denial of justice through a failure or refusal to punish persons committing
offences against another State’s nationals.

(b) The Breach

The Government of Iran has violated, and continues to violate, this obligation
in that it has taken no steps whatsoever to apprehend those who have committed
the crimes at the United States diplomatic mission in Tehran or to submit the
case against such persons to competent authorities for the purpose of prosecu-
tion or extradition. Indeed, the Government, including apparently the public
prosecutor’s stafl and the judiciary, have expressly staied their support for the
criminal activities involved.

22 Article 7 provides:

*The State Party in whose territory the alleged offender is present shall, if it does
not extradite him, submit, without exception whatsoever and without undue delay,
the case to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the laws of that State,”



MEMORIAL 179

H. The Government of Iran Has Violated, and Continues 1o Viclate, Its Obliga-

tions under the 1955 Treaty of Amity, Economic Relations, and Consular Rights

to Provide the Most Constant Protection and Security to United States Nationals,

and to Provide Reasonable and Humane Treatment to United States Nationals
in Custody, in Iran

In Article 11, paragraph 4, of the Treaty of Amity, Economic Relations, and
Consular Rights between the United States of America and Iran of 1955, the
Government of Iran pledged that United States nationals within ils territory
would receive “the most constant protection and security™??, )

This broad guarantee of security and protection is made more specific in the
Treaty with respect to nationals of one party who are in custody or detained in the
territory of the other party. Thus Article 1I, paragraph 4, of the Trealy requires
Iran to provide “'in every respect ... reasonable and humane treatment” to United
States nationals in custody in Iran. Moreover, Articles 11 and XIX provide
unambiguously that any such detained national is entitled to communicate with
his own government to avail himself of the services of his consular officials 24,

23 Article [1, paragraph 4, provides: .
“Nationals of either High Contracting Party shall reccive the most constant

protection and security within the territories of the other High Contracting Party,
When any such national is in custody, he shall in every respect receive reasenable and
humane treatment; and, on his demand, the diplomatic or consular representative of
his country shall without unnecessary delay be notified and accorded full opportunity
1o safeguard his interests. He shall be promptly informed of the accusations against
him, allowed all facilities reasonably necessary to his defence and given a prompt and
impartial disposition of his case.”

2% Article XIX provides:

“A consular officer shall have the right within his district to: (a) interview,
communicate with, assist and advise any nationals of the sending State; (4) inguire
into any incidents which have occurred affecting the interests ol any such pational;
and () assist any such national in proceedings before or in relations with the
awthorities of the receiving State and, where necessary, arrange lor legal assistance to
which he is entitled. A national of the sending State shall have the right at all times to
communicate with a consular officer of his country and, unless subject to lawful
detenlion, to visit him at the consular office.”

The Treaty of Amity contains the following further consular provisions of pertinence to
this case:
Article X111 provides:

*1. Consular representatives of cach High Contracting Party shall be permitted to
reside in the territory of the other High Contracting Party at the places where consular
oflficers of any third country are permitted to reside and at other places by consent of the
other High Contracting Party. Consular officers and employees shall enjoy the
privileges and immunities accorded to officers and employees of their rank or status by
gencral international usage and shall be permitted to exercise all functions which arein
accordance with such usage; in any cvent they shall be treated, subject to reciprocity, in
a manner no less favourable than similar officers and employees of any third country.

2. The consular offices shall not be entered by the police or other Jocal authorities
without the consent of the consular officer, except that in the case of fire or other
disaster, or if the local authorities have probable cause to believe that a crime of
violence has been ot is about to be committed in the consular office, consent to entry
shall be presumed. In no case shall they examine or seize the papers there deposited.”

Article XVII provides:

“Consular officers and employees are not subject to local jurisdiction for acts done
in their official character and within the scope of their authority. No consular officer
or employee shall be required to present his official files before the courts or to make
declaration with respect 10 their contenis.™

[t is plain that the actions acquiesced in or encouraged by the Government of Iran are
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These treaty provisions, which are standard formulations and appear in other
similar treaties of the United States and other countries?®, reflect a long-
established*® and well-developed body of international law concerning the
treatment of aliens?’. The efiect of the Treaty is to translate these generally
recognized and cxtensively applied principles of international law into a concrete
and cxplicit set of bilateral obligations.

1. IRAN'S OBLIGATION TO PROVIDE CONSTANT PROTECTION AND SECURITY TO
UNITED STATES NATIONALS IN IRAN

{a) The Plain Meaning of the Provision

On its face, and as applied to the facts of this case, the meaning of the
undertaking of Iran—that United States nationals within its territory *‘shall
receive the most constant protection and security”—is plain and peremptory.
Although the breadth of this language leaves room for interpretation, it is clear
that, whatever the precise meaning, Iran is failing in its prescribed duty in
permitting United States nationals to be held hostage by a volatile mob for a
period of months.

In other words, the precise content ascribed to the phrase ““the most constant
protection and security” may well depend on the circumstances of any particular
case, but if this provision of the Treaty means anything at all (as it must), it
precludes the Government of Iran from acquiescing in the holding of United
States nationals hostage at the United States Embassy. That acquiescence plainly
has not given those nationals “the most constant protection and security” under
any possible reading of those words. Indeed, the very act of taking hostages to
extort concessions from a foreign State has in recent days been recognized by the
United Nations General Assembly to be illegal and criminal 28,

inconsistent with these provisions. United States consular officers have been denied their
privileges and immunities, have ntot been permitted to excrcise their functions, have been
treated in a discriminatory fashion and have been threatened with subjection to local
jurisdiction; and United States consular offices have been entered without the consent ol
the consular officer and papers deposited there have been seized.

25 See, e.g., United States of America-Federal Republic of Germany Treaty of
Friendship, Commerce and Navigation of 1954, Articles I, III, and V; United Kingdom-
Iran Treaty of Commerce, Establishment and Navigation of 1959, in particular Article 8
(1) which speaks of “constant and complete protection and security™.

26 See, goebc!, “The International Responsibility of States for Injuries Sustained by
Aliens on Account of Mob Violence, Insurrections and Civil Wars”, 8 American Journul of
International Law, p. 802 (1914}, which traces the origins of this body of internaticnal law to
th%é:oncept of Gastrecht or “rights of hospitality” which existed between early teutonic
tribes,

17 See generally, 8 M. Whiteman, Digest of International Law, pp. 697 et seq. (1967). 5
G. Hackworth, Digest of Imternational Law, pp. 471-851 (1943); 6 J. B. Moore,
International Law, pp. 605-1037 (1906); 2 C. C. Hyde, International Law, pp. 871-1012
(2nd ed., 1945); E. Borchard, Diplomatic Protection of Citizens Abroad (1915, A.
Freeman, /nternational Responsibility of States for Denial of Justice (1938); C. Rousseau,
Droit International Public, pp. 119 et seq. (1973): J. C. Castel, International Law, pp. 1069
et seq. (1976); D, P, O'Connell, International Law, pp. 941 et seq. (1970); S. Oda, “The
Individual in International Law™, in Serensen, Manual of Public International Law, pp.
469, 483, 485 (1968); A. von Verdross and K. Zemanek, Volkerrecht, at p. 292 (4th ed.,
1959); L. Sohn and R. Baxter, “Convention on the International Responsibility of States
for Injuries to Aliens”, Article 5, in F. V. Garcia-Amador, L. Sohn, R. Baxter, Recent
Codification of the Law of State Responsibility for Injuries to Aliens, pp. 179 et seq. {1974).

28 0On 17 December 1979, the Generat Assembly adopted by consensus the Convention
against the Taking of Hostages. It recognizes “that the taking of hostages is an act which
endangers innocent human lives and violates human dignity”, and binds States Parties to
submit for prosecution or to extradite any person who violates the Convention by an act of
hostage-taking. The fext of the Conventien is found at Annex 35 of this Memorial.
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(b) Provision for Constant Protection and Security Imports the Minimum
Standard of Treatment Due to All Aliens

It seems indisputable that the duty to afford “the most constant protection
and security” to nationals of another State involves an affirmative obligation to
take appropriate measures to ensure that aliens so protected are treated in a way
that would guarantee to them at least that mimimum standard of treatment
which is recognized by the international community as due to all alicns. That a
State has such a responsibility under international law, independent of any
specific treaty commitment, is manifest 2°. As was stated in the Neers case, “The
propriety of governmental acts [with respect to the treatment of aliens] should be
put to the test of international standards™®°.

So measured, the obligation to afford the most constant protection and
security must mean no less than that treatment of an alien is unlawful if it
“amount[s] to an outrage, to bad faith, to a wilfu} neglect of duty, or to any
insufficiency of governmental action so far short of international standards that
every reasonable and impartial man would readily recognize its insufficiency”™ .
The applicability of such an internationally recognized minimum standard of
treatment ** was recognized by the Court in its Order of 15 December 1979 when
it stated that “the purpose of [Article 5 of the Vienna Convention of 1963] is
precisely to cnhable the sending State, through its consulates, to cnsure that its
nationals are accorded the treatment due to them under the general rules of
international law as aliens within the territory of the foreign State” (para. 19).

It is not necessary for the purposes of this case to dehne precisely what is
required by an internationally recognized minimum standard of treatment.
Whatever the outer limits of the law may be, it is well established that, at its core,
it means that aliens are entitled to be free from arbitrary or discriminatory arrest
and detention and must not be treated in a cruel, inhuman or degrading
manner >,

29 See, inter alia, the B. E. Chattin Case ( United States of America v. Mexico), Opinions
of the Commissioners [1927], p. 422; Réclumations Britannigues Dans Lua Zone Espagnole du
Muarac (Accord Anglo-Espagnol du 29 Mai 1923, “Rapport sur les responsabilités de
I'Etat dans les situations visées par les réclamations britanniques™), I Recuweil des
Sentences Arbitrales, pp. 613, 639.

30 1. F. G, Neer and Pauline E. Neer (United States of America v. Mexico ), Opinions of
the Commissioners [1927], pp. 71, 73.

3L Neer, op. cit., at p. 73.

32 Gee, in particular, George W. Hopkins Claim (United States of America v. Mexico),
Opinions of the Commissioners [1927). p. 42 where the tribunal stated that “it not
infrequently happens that under the rufes of international law applied to controversies of
an international aspect 2 nation is required to accord to aliens broader and more liberal
treatment that it accords to its own citizens under its municipal laws". Sec also, The Harry
Roberts Claim (United States of America v. Mexico), Opinions of the Commissioners
[19271, p. 100, in which the tribunal rejected the argument that the claimant was entitled to
no more than national treatment, The tribunal held, ... equality [of treatment] is not the
ultimate test of the propriety of the acts of authorities under international law. The test,
broadly speaking, is whether aliens are treated in accordance with ordinary standards of
civilization.” See generally. E. Borchard, “The Minimum Standard of Treatment of
Aliens”. 38 Michigan Law Review, p. 445 (1940).

33 On frecdom from arbitrary arrest and detention, see Charrin, op. cit., and, generally, 1
M. Whiteman, Damages in International Law, pp. 287 et seq. Whiteman records and
catalogues numerous cases in which a Statc was held responsible for acts constituting
arbitrary arrest and detention. On cruel and inhumane treatment, see The Harry Roberts
Claim, op. cit. and | M. Whiteman. Damages in International Law. The Court recognized
in the Corfu Channel Case, Merits, Judgment, 1.C.J. Reports 1949, p. 4 at p. 22, that
“elementary considerations of humanity, even more exacting in peace than in war”
belonged 1o the “general and well recognized principles™ creating obligations under inter-
national law. See also A. von Verdross and K. Zemanek, Volkerrecht, p. 81 (4th ed., 1959).
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(c) Provision for Constant Protection and Security Imports Fundamental
Standards of Human Rights

It has been and remains the established position of many States, including the
United States, that States have an international legal obligation to observe
certain minimum standards in their treatment of aliens. It is the position of the
United States in this case that Iran’s commitment to afford United States
nationals in Iran “the most constant protection and security” obligates Iran, at
the very least, to comply with those minimum standards.

In urging the latter position upon the Court, the United States recognizes that,
as pointed out by Garcia-Amador, the question whether such minimum
standards of treatment for aliens exist as a matter of customary international law
has been a subject of some controversy**. It has been argued that no such
standard can or should exist, but such force as that position may have had has
gradually diminished as recognition of the existence of certain fundamental
human rights has spread throughout the international community. The existence
of such fundamental rights for all human beings, nationals and aliens alike, and
the existence of a corresponding duty on the part of every State 10 respect and
observe them, are now reflected, inter alia, in the Charter of the United
Nations?®®, the Universal Declaration of Human Rights?*® and corresponding
portions of the international Covenant on Civil and Political Rights?®?, regional
conventions and other instruments defining basic human rights*®, and
the international law relating to acts of terrorism, including the taking of
hostages?®.

In view of the universal contemporary recognition that such fundamental
human rights exist for nationals and aliens alike, Iran’s obligation to provide
“the most constant protection and security” to United States nationals in Tran
includes an obligation to observe those rights—and yet it is indisputable that the
Government of Iran has violated that obligation. For example, a host of States,
including Iran, are parties to the International Covenant on Civil and Political
Rights*®, and Articles 9 and 10 of that Covenant provide as follows:

“Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention.

All persons deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.”

By allowing and endorsing the arbitrary and inhumane detention of United
States nationals in Tehran, the Government of Iran has plainly violated these
fundamental principles, which today are principles not only of customary
international law but of the modern, conventional law of human rights. As
observed by this Court in its Order of 15 December 1979, the conduct of the

34 F. V. Garcia-Amador, “State Responsibility in the Light of the New Trends of
International Law", 49 American Journal of International Law, pp. 339, 343,

35 Charter of the United Nations, Articles 1, 55 and 56.

36 Universal Declaration of Human Rights, See in particular Articles 3, 5, 7,9, 12 and
13.

37 International Covenant on Civil and Political Rights. See in particular Articles 7, ¢
and 12.

38 See, for example, the Charter of the Organization of American States, Article 5; the
1948 American Declaration of the Rights and Duties of States; the 1955 European
Convention for the Protection of Human Rights and Fundamental Freedoms.

See, for example, the United Nations Convention against the Taking of Hostages,
Annex 55 to this Memorial.
“® The United States is a signatory.
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Government of Iran has exposed and is exposing the United States nationals in
Tehran “to privation, hardship, anguish and even danger to life and health and
thus to a scrious possibility of irreparable harm” (at para. 42). That being so, it
necessarily follows that Iran has violated its treaty obligation to provide United
States nationals in Iran with “the most constanl protection and security™.

2. IRAN'S OBLIGATION TO TREAT THOSE UNITED STATES NATIONALS IN
CusToDY IN A HUMANE AND REASONABLE MANNER AND PROVIDE THEM WITH
Access TO0 CONSULAR SBRVICES

As Hackworth states, “The rule of international law is well setiled that an
alicn who has been waken into custody by the authorities of a State is entitled to
reccive from those authorities just and humane treatment, regardless of the
offence with which he is charged™™*'. The commitment spelled out in Article II,
paragraph 4, and Article XIX of the Treaty of Amitly, Economic Relations, and
Con“si.:lar Rights is a reflection and emphatic reiteration of this well-settled
rufe*~.

As previously explained, the facts of this case compel the conclusion that the
treatment of the hostages now being held at the United States Embassy falls far
below what could be described as humane and reasonable treatment. Moreover,
the facts cstablish beyond any doubt that the Government of Iran has not
permitted the hostages to communicate with their Government or to have access
to United States consular officials.

Thus, in these vital respects as well it is clear beyond dispute that the
Government of fran siands in flagrant vielation of its international obligations, as
those obligations are prescribed by customary internationat law and specified by
the terms of the Treaty of Amity, Economic Relations, and Consular Rights,

415 G, Hackworth, 5 Digest of International Law, p. 606.

4% gee, in this regard, the Universal Declaration of‘?—luman Rights, supra, in particular
Articles 5, 7, and 9; International Covenant of Civil and Political Rights, in particufar
Articles 7, %, and 10; see also UN General Assembly resolution 3452 (XXX), “Declaration
on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishmem™, in particutar Articles 1,2, 3and 4; and
the United Nations Standard Minimum Rules for the Treatment of Prisoners, adopted by
the First United Nations Congress on the Prevention of Crime and the Treatment of
Offenders. AJCONF/6/1, Annex 1A. Note also the Draft Body of Principles for the
Protection of All Persons Under Any Form of Detention or Imprisonment adopted by the
Economic und Social Council on 10 May 1979, resolution 1979/34.
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PART V

IF IRAN WERE TO ALLEGE THAT THE UNITED STATES ITSELF HAS

VIOLATED THE TREATIES UPON WHICH THE UNITED STATES

RELIES IN THIS CASE, SUCH ALLEGATIONS WOULD NOT DETRACT
FROM THE CLAIMS ASSERTED BY THE UNITED STATES

Various Iranian spokesmen have stated or imnplied that some of the members
of the United States Embassy in Tehran may have been engaged in functions
(specifically, information-gathering or intelligence work) that are not contem-
plated by Article 3 of the Vienna Convention on Diplomatic Relations® and that
such actions, and the use of Embassy premises for such purposes, justify Iran’s
failure to accord inviolability to Umited States diplomatic agents and premises
under Articles 22 and 29-35 of the Vienna Convention on Diplomatic Relations.
But even if—contrary to fact—the Government of Iran had proved to the Court
that in one or more respects the United States or the members of its Embassy
had violated onc or more obligations under the Vienna Convention, there would
be no ground for finding that such violations excuse Iran from the legal
obligations previously described in this Memeorial.

It may be noted at the outset that reliance on Article 3 of the Vienna
Convention on Diplomatic Relations as a comprehensive catalogue of functions
of diplomatic missions would not be justified. The introductory phrase of that
Article, which includes the words, *‘inter alia”, makes plain that Article 3 was
not intended to list exhaustively all proper dlplomatlc functions or to state
definitive limitations on diplomatic activity.

Conceivably Iran might nevertheless point to the fact that Article 3 (1) (d) of
the Convention lists, among the functions of ¢ diplomatic mission, * asocrlaining
by all fawful means conditions and developments in the sending State™ (italics
added) and argue on thal basis that, if any United States diplomatic agent in
Iran had gathered information by means which were not lawful under Iranian
law, such conduct would have violated Article 3 (1) (d) and would now provide
justification for Iranian violations of other provisions of the Convention.

Such an argument would suffer from two vitiating deficiencies, First, there are
absolutely no facts before this Court suggesting that any United States national
violated any Iranian law. Secondly, and even more importantly, even if|
arguendo, such facts were before the Court, it is clear as a matter of customary
international law—which in this respect is codified and reflected in Article 9 of

! Article 3 provides:
*1. The functions of a diplomatic mission consist, inter alia, in:

{a) representmg the sending State in the receiving Statg;

{(h) protecting in the receiving State the interests of the sending State and of its
nationals, within the limits permitted by international law,

{c) negotialing with the Government of the receiving State;

(d) ascertaining by all lawful means conditions and devc]opmcnts in the
receiving State, and reporting thereon to the Government of the sending Statc,

(e} promoting friendly relations between the sending State and the receiving
State, and developing their economic, cultural and scientific relations.

2. Nothing in the present Convention, shall be construcd as preventing the
performance of consular functions by a diplomatic mission.
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the Vienna Convention on Diplomatic Relations’—that the sole remedy avail-
able to fran as against such supposed unlawful activities by foreign diplomatic
agents would be to notify the United States that the accused persons were
persona non grata and thus Lo require their recall to the United States®. No
matter what evidence the Government of Iran may believe it possesses as against
any United States diplomalic agent, member of the administrative or technical
staff, or consular officer, such evidence could not possibly justify the Iranian
conduct which has taken place at the United States Embassy in Tehran.

On a related theme Iran might also argue that if United States personnel
violated the laws of lIran, such conduct violated Article 41 of the Vienna
Convenlion on Diplomatic Relations—requiring respect for “the laws and
regulations of the receiving State” and non-interference in its “internal affairs™
—and thercby excused Iran from its treaty obligations to respect the inviolabi-
lity of such personnel and of the premises of the Embassy*, The legislative
history of Article 41 conclusively shows, however, that even if, arguends, Iran
could prove such violations to the Court, Iran could not properly rely on that
Arlicle to excuse it from performance of the obligations imposed by other
articles of the Convention. Paragraphs (1) and (4) of the authoritative commen-
tary of the [nternational Law Commission on the text of Article 41 explain that
the introductory phrase of paragraph 1 of that Article—"Without prejudice to
their privileges and immunities”—means that “failure by a diplomatic agent to
fulfil his obligations docs not absolve the receiving State from 1ts duty to respect
the agent's immunity”. Similarly, paragraph 4 of the Commentary states that
Gailure to (ulfil the duty laid down in paragraph 3 of Article 41 “does not render
Article [22] (inviolability of the mission’s premises) inoperative ...""%,

* Article 9 provides:

|, The receiving State may at any time and without having to explain its decisiomn,
notify the sending State that the head of the mission or any member of the diplomatic
staff of the mission is persona non grata or thal any other member of the staff of the
mission is not acceptable, In any case, the sending State shall, as appropriate, either
recall the person concerned or terminate his functions with the mission. A person may
be declared non grata or not acceprable before arriving in the terriwory of the receiving
State,

2. If the sending State refuses or fails within a reasonable period to carry out its
obligations under paragraph | of this Article, the receiving State may refuse to
recognize the person concerned as a member of the mission.”

3 Both the United States and lran itsell have followed the prescribed procedure in
the past, In 1956, for example, a Soviet military attuché in Tehran was suspected of
espionage activity, and the Government of Iran, recognizing the atlaché’s diplomatic
status, expelled him. C. E. Wilson, Diplomatic Privileges and Immunities, p. 63, n. 115
(1967). Similarly, in 1978 the United States declared a Soviet diplomat persona non
gratz in roughly similar circumstances. United States v. Enger, 472 F. Supp. 490
(D.N.]. 1978).

4 Article 41 provides:

*1. Without prejudice to their privileges and immunities, it is the duty of all persons
enjoying such privileges and immunities to respect the laws and regulations of the
receiving State. They also have a duty not to interfere in the internal affairs of that
State.

2. All official business with the receiving State enirusted o the mission by the
sending State shall be conducted with or through the Ministry for Forcign Affairs of
the receiving State or such olher ministry as may be agreed.

1. The premises of the mission must not be used in any manner incompatible with
the functions of the mission as laid down in the present Convention or by other rules
of general international taw or by any special agreements in force between the sending
and the receiving State,™

S Yearbook of the international Law Commission 1938, p. 104.
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It is accordingly clear that alleged violations by the United States of its
obligations under the relevant treaties would not—even if proved—detract from
the governing obligations which Tran owes to the United States in this case. Nor
would such alleged violations in any way mitigate the multiple, profound and
proven violations of those obligations by the Government of the Islamic
Republic of Iran. The consequent responsibility of the Iranian Government
under international law to the Government of the United States will be
addressed in the next Part of this Memorial.
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PART VI

THE RELIEF SOUGHT BY THE GOVERNMENT OF THE UNITED
STATES

The United States respectfully requests that the Court grant the relief specified
below.

A. The Proposed Declaration by the Court of Iran’s Violations of the Legal
Obligations It Owes to the United States

The multiple and profound violations by the Islamic Republic of Iran of its
international obligations 1o the United States, under the four treaties on which
reliance has been placed, has been demonstrated in the foregoing Parts of this
Memorial. The Court is accordingly requested to adjudge and declare that [ran
has violated and is in continuing violation of these international obligations.

The purpose of such a declaralion is to “ensure recognition of a situation at
law, once and for all and with binding force as between the Parties, so that the
legal position thus established cannot again be called in question in so far as the
legal cffects ensuing therefrom are concerned”. Interpretation of Judgments Nos.
7 and 8 { Factory ar Chorzéw ), Judgment No. 11, 1927, P.C.1.J., Series A, No. 13,
p. 20.

B. The Proposed Determination by the Court that Iran Shall Perform Its
Specific Legal Obligations towards the United States

A declaration by the Court as to the applicability of the relevant treaty
provisions to the conduct involved will remove any uncertainty as to the legal
status of that conduct. but it cannot of itself constitute appropriate satisfaction
in a case of this kind. In this respect the present case contrasts with the very
diffcrent circumstances of the Corfi Channel casc (Merits, Judgment, 1L.C.J.
Repores 1949, p. 4 at p. 36), where this Court held that its declaration of a
violation of Albania’s sovereignty constituted in itself appropriate satisfaction.
In that case the United Kingdom had conducted a mine sweeping operation in
the Corfu Channel after two British destroyers had struck mines with consider-
ablc loss of life. Before the minesweeping operation took place, the Albanian
Government stated that “it did not consider it inconvenient that the British fleet
should undertake the sweeping of the channel of navigation™ but maintained
that any sweeping without its consent would be a “deliberate violation of
Albanian territory and sovereignty”, It was accordingly clear that Albania had
sustained no actual damage from the mineswecping operation and that, in
circumsiances where no further minesweeping was contcmplated, the declara-
tion by the Court that “"the action of the British Navy constituted a violation of
Albaman sovereignty” did indeed constitute “appropnate satisfaction™ {ibid.,
pp. 33, 35, 36).

In the extraordinary circumstances of this case, however, Iran is engaged in
continuing, damaging, illegal conduct, of an irrcparable character, and it is
therefore incumbent on the Court to prescribe, in a judgment on the merits
binding upon Iran, the specific steps which Iran must take to cease its violations
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of its international obligations. This Court should declare not only that the
cxisting situation is illegal, but that Iran must bring that situation to an end—
and at once. As the Court held in its Advisory Opinion on the Legal
Consequences for States of the Continued Presence of South Africa in Namibia
{South West Africa) notwithsianding Security Council Resolution 276 (1970},
Advisory Opinion, 1.C.J. Reports 1971, p. 16 al p. 54:

“A binding determination made by a competent organ of the Uniled
Nations to the effect that a sitvation is illegal cannot remain without
consequence. Once the Court is faced with such a situation, it would be
failing in the discharge of its judicial functions if it did not declare that there
is an obligation, especially upon Members of the United Nations, to bring
that situation to an end. As this Court has held, referring to one of its
decisions declaring a situation as contrary to a rule of international law:
*This decision entails a legal consequence, namely, that of putting an end to
an illegal sitvation (7.C.J. Reports 1951, p. 82y

The Court’s reference was to its judgment in the Haya de la Torre case, 1.C.J.
Reports 1951, p. 7t at p. 82, where, having found that Colombia had granted
asylum irregularly, the Court held that it was “bound Lo terminate it”. No less
can the Government of Iran be bound here to terminaie its illegal holding of the
hostages and its occupation of the premises of the United States Embassy in
Tehran.

The steps which Iran must take are in fact clearly and essentially set forth in
the Order of the Court of 15 December 1979, and in the repeated resolutions of
the Security Council, particularly that of 31 December 1979. They are specified
in full particularity in the final conclusions of this Memorial. .

C. The Proposed Determination by the Court that the United States Is Entitled
to the Payment of Reparations by Iran for Violations of the International Legal
Obligations which Iran Owes to the United States

The United States further requests that the Court adjudge and declare that the
United States is entitled, in its own right and in the exercise of its right of
diplomatic protection of its nationals, to the payment of reparations by Iran for
the latter’s violations of the international legal obligations which it owes 1o the
United States in respect of the seizure of its Embassy and Consulates and the
holding of its nationals as hostages.

The Court’s jurisprudence establishes that “‘the breach of an engagement
involves an obligation to make reparation in an adequate form. Reparation
therefore is the indispensable complement of a failure to apply a convention and
there is no necessity for this o be stated in the convention 1self.” (Facrory at
Chorzow, Jurisdiction, Judgment No. 8, 1927, P.C.IJ., Series 4, No. 9, p. 21; sce
also Reparation for Injuries Suffered in the Service of the United Nations, Advisory
Opinion, .C.J. Reports 1949, p. 174, at p. 184.) Indeed, in the Corfie Channel case
{Merits, Judgment, .C.J, Reports 1949, p. 4 at pp. 23-24), this Court stated that it
{ollows from the establishment of the responsibility of a State for the breach of an
international obligation “that compensation is due”.

Reparation must, as far as possible, “wipe out all the consequences of the
illegal act and re-establish the situation which would, in all probability, have
existed if that act had not been committed™ (Factory at Chorzow, Merits,
Judgmeny No, 13, 1928, P.C.LJ., Series A, No. 17, p. 47). Though the damage
suffered by individuals may serve as a convenient scale for the calculation of the
reparation due to the State, the damage suffered by the State itsclf must also be
considered (ibid., at p. 28).

In the case before the Court, the United States asserts its right to full
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compensation {or the injurics suffered both by the United States as a State and
by its nationals as victims of Iran’s unlawlul actions. It may be noted that, in
respect of the rule of the nationality of claims, all those for whom the right of
diplomatic protection is asserted were nationals of the United States at the time
of their seizure and remain so.

It may also be noled that in this case, involving a direct violation by a State of
trcaty obligations which it owes to another State, there can be no proper
suggestion that the United States nationals involved should have exhausted local
remedics. Since direct injury to Uniled States interests is involved, the exhaus-
tion rule is not applicable. Award of the Arbitration Case Between the Govern-
ment of the United States of America and the Government of His Majesty the King
of Egypt concerning the Claim of George J. Salem, 2 Reports of International
Arbitral Awards, p. 1194; Swiss Confederation v. Federal Republic of Germany,
International Law Reports, Vol. 25, 1958-1, pp. 33, 42; Case concerning the Air
Services Agreement of 27 March 1946 (United States of America v. France),
Arbitral Award of 9 December 1978, paragraph 30 (unpublished), T. Meron,
“The Incidence of the Rule of Exhaustion of Local Remedies™, in 35 British
Year Book of International Law, pp. 83-84 (1959); A, Freeman, The International
Responsibility of States for Denial of Justice, pp. 404-405 (1938). As the then
Professor Roberio Ago, the International Law Commission’s Special Rappor-
teur on State Responsibility, stated concerning cases where both the rights of a
State and the rights of private persons have been involved, “it was generally the
infringement of the rights of the State which took precedence™'. Moreover, the
rule of the exhaustion ol local remedies is not applicable here because, quite
obviously, in Iran today there are no local remedies to exhaust.

In view of the continuing character of Iran’s unlawful activities, it is not now
possible to assess all of the elements, still less the Tull extent, of the reparations
duc to the United States and its nationals. The United States accordingly
proposes to reserve 1o a later stage of the proceedings the presentation of
documentation and argumentation in respect of the clements, dimensions, and
evaluation of its claims.

Al this time, however, it is appropriate for the Court to adjudge and declare
the principle that reparation is due to the United States in this case, on its own
behalf and on behalf of its nationals. The Fisheries Jurisdiction case { Federal
Republic of Germany v. leeland), Merits, Judgment, I.C.J. Reports 1974, p. 175
at pp. 203-206, indicates that, under proper circumstances, such a request will be
granted. There the Court stated that “[i}t is possible to request a general
declaration establishing the principle that compensation is due, provided the
claimant asks the Cour? to receive evidence and to determine, in a subsequent
phase of the same proceedings, the amount of damage to be assessed” (ibid., at
p. 204). This is exactly what the United States proposes in the present case.

Enunciation of the right to compensation in this casc would not be 4 truism or
a superfluous act, This Court can best uphold the rule of law in the international
communiiy by emphasizing that serious breaches of international law are not
without consequence, Alfirmation of entitlement to reparation will serve, though
not satisfy, this purpose. When the present crisis has passed with the freeing of
the hostages, the United States hopes to begin early discussions with Iran on the
resoiution of outstanding disputes. To facilitate the commencemen of 1hese
discussions and their progress toward a mutually satisfactory resolution of alt
claims. the United States requests the Court to confirm that the United States
mus( be made whole with respect to all injuries suffered by it and its nationals for
which Iran is internationally responsible.

VI Yearbeok of the Imernational Law Commission 1977, p. 2635,
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D. Final Conclusions

For the foregoing reasons, the Government of the United States respectfully
requests that the Court adjudge and declare as follows:

(a) that the Government of the Islamic Republic of Iran, in permitting,
tolerating, encouraging, adopting, and endeavouring to exploit, as well as in
failing to prevent and punish, the conduct described in the Statement of the
Facts, violated its international legal obligations to the United States as
provided by:

— Articles 22, 24, 25, 26, 27, 29, 31, 37, 44 and 47 of the Vienna
Convention on Diplomatic Relations;

— Articles 5, 27, 28, 31, 33, 34, 35, 36, 40 and 72 of the Vienna Convention
on Consular Relations;

— Article IT (4}, XIII, XVIII and XIX of the Treaty of Amity, Economic
Relations, and Consular Rights between the United States of America
and Iran; and

— Articles 2, 4 and 7 of the Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons, including Diplo-
matic Agents;

{b) that, pursuant to the foregoing international legal obligations;

(i) the Government of the Islamic Republic of Iran shall immediately
ensure that the premises of the United States Embassy, Chancery and
Consulates are restored to the possession of the United States authori-
ties under their exclusive control, and shall ensure their inviolability
and effective protection as provided for by the treaties in force between
the two States, and by general international law;

(i) the Government of the Islamic Republic of Iran shall cnsure the
immediate release, without any exception, of all persons of United
States nationality who are or have been held in the Embassy of the
United States of America or in the Ministry of Foreign Affairs in
Tehran, or who are or have been held as hostages elsewhere, and
afford full protection to all such persons, in accordance with the
:reaties in force between the two States, and with general international
aw;

(iii) the Government of the Islamic Republic of Iran shall as from that
moment, afford to all the diplomatic and consular personnel of the
United States the protection, privileges and immunities to which they
are entitled under the treaties in force between the two States, and under
general international law, including immunity from any form of criminal
Jurisdiction and freedom and facilities to leave the territory of Iran;

(iv) the Government of the Islamic Republic of Iran shall, in aording the
diplomatic and consular personnel of the United States the protection,
privileges and immunities to which they are entitled, including immu-
nity from any form of criminal jurisdiction, ensure that no such
personnel shall be obliged to appear on trial or as a witness, deponent,
source of information, or in any other role, at any proceedings,
whether formal or informal, initiated by or with the acquiescence of the
franian Government, whether such proceedings be denominated a
“trial”, “‘grand jury”, “international commission™ or otherwise;

(v) the Government of the Islamic Republic of Iran shall submit to its
competent authorities for the purpose of prosecution, or extradite o
the United States, those persons responsible for the crimes committed
against the personnel and premises of the United States Embassy and
Consulates in Iran;
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{¢} that the United States of America is entitled 10 the payment Lo it, in its own
right and in the exercise of its right of diplomatic protection of its nationals
held hostage, of reparation by the Islamic Republic of Iran for the
violations of the above international legal obligations which it owes to the
United States, in a sum to be determined by the Court at a subsequent stage
of the proccedings.

{ Signed) Roberts B. OWEN,

Agent for the Government of
the United States of America.
12 January 1980.

STATEMENT OF VERIFICATION
DEPARTMENT OF STATE
WASHINGTON

I, David D. Newsom, certify and declare the following:

!. 1 am Under Secretary for Political Affairs of the United States Department
of State. I have been vested by the Secretary of State with overall responsibility
within the Department for matters relating to the crisis in [ran.

2. In this capacity, I have closely monitored events since the attack on the
United States Embassy in Tehran began. In the circumstances of this case, the
United States has had to rely on newspaper, television and radio reports for a
number of the facts stated in the Memorial. The facts stated in the Memorial of
the United States to the Court are, to the best of my knowledge and belicf, true.

{ Signed) David D. NEwsoM.
{1 January [980.
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ANNEXES TO THE MEMORIAL

Annex 1

WASHINGTON STAR, EXCERPT, 10 NoveMBER 1979, . A7 (ITALICS ADDED)
IrRaN'S Yows T0 ProTECT US EMBASSY DETAILED

By Henry 8. Bradsher, Washington Star Stafl Writer

The Iranian Government promised three times to protect the US Embassy in
Tehran, a US official says, but when militants attacked it last Sunday the
promised help failed to arrive.

American diplomats and Marine guards held out in the main embassy
building for almost three hours before being captured. Iranian protective forces
were stationed just five minutes away, the official said.

His brief account was given to reporters yesterday in denying charges that the
US Government was unprepared for trouble in Tehran. Later, other sources
supplied additional details of the situation leading up to the taking of some 60
American hostages.

After an iniual period of uncertainty when the Embassy fell, the Carter
administration now has taken a number of initiatives to (ry to cobtain the
hostages’ release. It has flatly rejected the militants’ demand for the return of
deposed Shah Mohammad Reza Pahlavi.

The initiatives will take time to produce results, the sources said. It is still 100
early to tell which ones might be productive.

These sources, familiar with the background to the hostage situation, said the
administration had been aware of a probably hostile Iranian reaction to
admitting the Shah to the United States. When the administration decided to
accept the advice of his doctors that he needed medical treatment in New York,
the subject was discussed with the Government of Iranian Prime Minister Mehdi
Bazargan.

The US Chargé d’affaires in Tehran, L. Bruce Laingen, discussed the situation
with Bazargan’s foreign minister, Ibrahim Yazdi. Twice before the Shah arrived
in New York, October 22, and once again later. Laingen received assurances
that the Government would carry out the internationally recognized obligation
to protect foreign embassies.

Bazargan’s government was already looking shaky, Frustrated by his inability
te control the situation in Iran and repeated conflicts with religious authorities,
he had several times offered his resignation to Ayatollah Ruhollah Khomeini,
who has dominated Iran since the Shah fell in January.

Yazors Worp ACCEPTED

But Yazdi had been a close colleague of Khomeini’s and was rumoured 1o be
on his shadowy Revolutionary Council, so Yazdi’s word scemed to carry weight
from the religious as well as the governmental authorities. And Yazdi was the
man who had intervened with militants to ree the US Embassy staff when it was
captured once before, on February 14, )

The staff numbered around 1,000 just before the Shah fell. After the
February incident, it was slashed to 80. By last Sunday, 73 Americans were
assigned.
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Sccurity plans were carcfully made for them so they could delay any attackers
until help arrived. But US officials have repeatedly emphasized this week that no
embassy can become a fortress 10 hold off armed attack on its own. his
protection must ultimately depend on the foreign government in which it is
located.

The State Department felt during the spring that the situation in Iran was
stabilizing. It told US businessmen who had left during the riots against the
Shah that they could return to fran if necessary. (They were advised Monday
night to gel out again,)

Secrctary of State Cyrus R. Vance met Yazdi at the United Nations in
September and discussed better relations. At other levels co-operation between
the two Governments was improving.

Then came the Shah's arrival in New York. Khomeini began broadcasting
harshly anti-American statements.

A large demonstration against the US admission of the Shah was scheduled
for Thursday, November 1. Laingen was apprehensive of an attack on the
Embassy then. But the demonstrators were kept in another part of Tehran, and
police around thc Embassy were strengthenced.

A MiLiTant KoM CaLL

The State Department relaxed a bit——until it read the next day a statement
issued by Khomeini. He called for students “'to expand with all their might their
attacks against the United States”.

On Sunday, a working day in Moslem countries, Laingen, the embassy’s
security officer and a political officer went 1o the Foreign Ministry on routine
business. While they were there, students or others claiming lo be students
marched on the embassy.

Foreigners outside it saw the police fude away. The attackers poured into the
27-acre compound. The Amcricans and some foreigners working for them
retreated according to plan to the two-story office building and locked its heavy
doors and barred windows. Someone in the building telephoned the operations
centre at the State Department. For almost three hours a running account of
cvents was relayed here.

At 3.11 a.m. Sunday, as the seriousness of the situation became apparent, the
assistant secretary of state for the arca, Harold H. Saunders, was telephoned at
home. Vance was laler phoned, and other offficials around town were also
patched into the call from Tehran. ]

They listened 10 the aclion: the attackers had broken into the basement, the 13
Marine guards had been forced to abandon the first floor, closing the steel doors
to the second fioor—-the guards had been told not to use their firearms—and
finally the sccond floor had becen penetrated.

Diplomats and secreiaries were busily shredding and burning embassy files,
although some were captured. No firearms were used, and the Marines had used
tcar gas only outdoors, for fear of worseming the situation.

Finally, the person on the phone described Americans being rounded up and
marched out. He spoke quictly, trying not 1o be noticed. Then he put the phone
down.

With the line still open. officials here could hear shouting in the background.
Then the line went dead. It was 4,57 a.m. here, midday there,

The State Department had gotten through to Laingen at the Foreign
Ministry. Where was the promised protection? The ministry seemed to be
powerless.,

Something that is still unclear here had happened to the authority of
Bazargan’s Government. On Tuesday he offered his resignation again. This time
Khomeini accepted it.
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Annex 2

ExCerpT FROM TELEPHONE INTERVIEW WITH SADEQ TaBaTABA'L. FBIS, DALY
RepoRrT, 6 NOVEMBER 1979, pp. R14, Ri16

TABATABA'T ON OCCUPATION OF EMBASSY, BAZARGAN
ALGIERS VISIT

LD051328 Tehran Domestic Service in Persian, 1140 GMT, 5 Nov, 79 LD.

[ Text] Sadeq Tabataba’i, the government spokesman, in a telephone inter-
view with the Voice of the [ranian Islamic Republic, has provided some
explanations regarding the prime minister’s visit 1o Algiers and his mecting with
Brzezinski. He also spoke about the occupation of the American Embassy. We
draw your attention to this telephone interview: [begin recording].

* ¥ %

[Question] Since the occupation of the Embassy by those following the
Imam’s policy, has there been any contact between American officials and the
Government?

[ Answer] 1 have no knowledge of this, but yesterday the American Embussy
chargé d’affaire’s immediately contacted the Foreign Ministry and stated that he
lacks security and that he would need protection. So, on orders of the
Government, the Revolution Guards entered to prevent clashes there. Last night
the brothers who are occupying the Embassy thanked the guards for their
presence and for maintaining security there [end recording].

Anmnex 3

ExCERPT FrOM INTERVIEW WITH ABU SHARIF. FBIS, DALY REPORT,
4 DeceMBer 1979, pp. R37, R40

NC031330 Beirut AS-SAFIR in Arabic, 1 Dec. 79, p. 10 NC.
[Interview in Tehran with Abu Sharif, operations commander of the Iranian
Revolution Guards—date not given.}

* &k %k

[Question] What was the Revolution Guards Corps’ role in the occupation of
the US Embassy?

[Answer] As a matter of fact, we played no role in the occupation of the
Embassy, which was occupied by students supporting Imam Khomeini. The
guard’s role was to protect the safety of the hostages and secure the area. There
were signs of a serious plot to explode the situation around the Embassy. Our
task was to protect the safety of both the hostages and the students.

Annex 4

ExcerpT FROM SPEECH BY AYATOLLAH KHOMEINI, FBIS, DALY REPORT,
29 OcToser 1979, pp. R2, R3

LD282400 Tehran Domestic Service in Persian, 2030 GMT, 28 Oct. 79 LD.
[Speech by the Imam Khomeini to members of the Islamic Association of
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Students of the Mofidi College of Trapslation in Qom on 28 October-—
recorded.]
[Excerpts] In the name of God. the compassionate, the merciful:

* * *

I am not referring to the American nation. | mean the American Government.
So you ¢an sec how the superpowers treat us, and yet we are still bowing to them
in humility and working for them. Let the pens that work for them be broken!
Let the tongues that speak in their favour be cut off! Just think of it: They are
sending drugs thcy do not allow in their country to the Third World. To hell
with what happens 1o us as long as they get their money! This has been the
state of affairs right from the start. They never gave us anything that was useful
10 us.

All the problems of the East stem from these foreigners, from the West, and
from America a1 the momeni. All our problems come from America. All the
problems of the Muslims stem from America—{rom an America that has
strengthened Zionism to such an extent and is strengthening to such an extent
that it is massacring our brothers in their multitudes.

Annex 5

STATEMENT BY AvaTOLLAH KnOMEINI. FBIS, DALy REPORT, 2 NOVEMBER
1979, pp. R1-R2

LD012250 Tchran Domestic Service in Persian, 2030 GMT, | Nov. 79 LD.

[Text] We have just reccived the following statement issued by the office of
Imam Khomeini in Qom:

In the name of God, the merciful, the compassionate. Four Novernber is the
anniversary of the day when the hated régime attacked the University of Tehran
and massacred our dear students.

The régime, opposed to all manifestations of civilization and progress in the
country, ong day attacked the Feyziyeh theological school fin Qom) and other
Islamic schools throughout Iran, and another day it attacked Tehran University
and colleges and universities throughout Iran, the centres of knowledge and
scholars.

Now, with the anniversary of the attack on the University, it is necessary for
all the great spiritnal figures of Qom, Tehran and other towns ncar Tehran to
take part in a ceremony to be held at Tehran University to bring the (wo
thinking minds closer together. As for the spiritual figures in other cities, they
should also take part in similar ceremonies held in other universities fo mark
the day and, thus, by their presence, foil the divisive plots aimed at these two
gigantic forces. These spiritual Agures should join pupils, students and profes-
sors in order to achieve this goal. Qur enemies use every opportunity, especially
on this day, to hatch all sorts of plots. They are determined to use any pretext (o
disturb our people’s peace, It is, therefore, up to the dear pupils, students and
theological students to expand with all their might their attacks against the
United States and Isracl, so they may force the United States to return the
deposed and criminal Shah, and to condemn this great plot. 1t is also up to our
dear university students and university staff and theological students and
university staff 10 maintain their unity with everything in their power and
support these two [ronts with all their might. God bless you all.

[ Signed] Ruhollah Moesavi Khomeini,
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Annex 6

MEsSAGE FroM MustiM STUDENT FOLLOWERS OF THE Imam’s Pouicy. FBIS,
DaiLy RepORT, 6 NOVEMBER 1979, pp. R3-R4

LD051554 Tehran Domestic Service in Persian, 1030 GMT, 5 Nov. 79 LD.

[Message from the Muslim Student Followers of the Imam’s Policy to the
leader of the Islamic revolution of Iran—read by announcer.}

[ Text] On numcrous occasions you have shouted out that westernization is
the curse of our intellectuals. Now, with a hundred regrets, we are witnessing
that westernized, liberal intelleciuals who, at the top of many executive organs of
ihe cloumry, have left open the way for the influence of the United States and

srael.

How can we tolerate this, when the responsible officials sit around one table
with American wolves, while you angrily shout that the United States is the
major enemy of the Muslim and oppressed masses. However, it seems natural
for government officials who believe in the step-by-step policy, as an extension of
their record for the past eight months—a record that allows the Government to
sit around one table with the murderers of our [word indistinct] martyrs and
hold talks with the great conspirators about the safeguarding the [word
indistinet] interests of the martyrs. The same person [presumably Bazargan] who
does not consider the principal step of the revolution to be the elimination of the
economic, cultural and political sovereignty of the West has left open the way
for the infiltration and propagation of dependent capitalism and the decadent,
Western moral standards.

Yes, Imam, we could not tolerate this any more. It was vou who cried out that
it is up to the pupils, university students and theology students to extend their
attacks against the United States and Israel, with full strength, to force the
United States to extradite the deposed, criminal Shah.

And so, in following your orders, and with faith in the pursuit of your path
which is the path of God, we decided to take a step, small as it was, by occupying
the Embassy of the US mercenaries in Iran and voice your divine wrath and that
of our Muslim nation, the wrath of the nation which cannot tolerate the
existence of the US spy lair and the centre of CIA conspiracies in the heart of her
revolution. The wrath of the nation does not accept the lack of revolutionary
decisiveness in her government regarding the extradition of the Shah by the
United States, the wrath of the nation which cannot accept all the delay in
exposing and abrogating the diplomatic, military and economic contracts
between Iran and the United States.

Now, on the anniversary of the martyrdom of our martyrs who, while
chanting Allaho Akbar [God Is Great], became the targets of US and Israch
bullets, we vow to you that, hand-in-hand and at your command, we will
continue the fight against iniernational criminals, headed by the United States,
to the total destruction of their sovereignty. .

Imam, your path is being pursued.

[ Signed] The Muslim Student Followers of the Imam’s Policy,

Annex 7
ExceErRPT FROM INTERVIEW WITH SayyED AHMAD KHOMEINI

[See Selected Document !, Appendix C, No. 34, pp. 97-98, supraj until the
words *"to contact them™: line 30.
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Annex 8

INTERVIEW WITH BANI AsaDl. FBIS, Dairy REPORT, SUPPLEMENT 39,
13 DrceMBer 1979, p. 8

LD130236 Hilversum in English to Central and West Africa, 2030 GMT, 12
Dec. 79 LD.

{Text] The students who have been occupying the American Embassy in
Tchran for 35 days now are practising Muslims but they use coarse and
unflexible methods. These arc the words of Hoseyn Bani Asadi, the former
deputy prime minister in Bazargan's government and the first person who has
been able to provide some background information on the people who arc
holding 50 Americans hostage. Our Middle East correspondent (James Dorscy)
sent us this report from Tehran:

Bani Asadi knows the Embassy occupicrs personally and says they are
between 20 and 25 years old and that most of them are engineering students.
During the months prior to the Embassy takeover, the students had been
working on an Iranian Government-financed development project for which
Bani Asadi was responsible. The former deputy prime minister remarked that
the students werc particularly active in organizing opposition 1o the Govern-
ment. They accused the Government of being bureaucratic and of sticking
stubbornly to rules and regulations. The students wanted the government to
continue financing the development project without meddling with or stipulating
the substance of the programme.

Mr. Bani Asadi belicves that the root of the conflict lies in the opposing views
of the Ayatollah Khomcini and former Prime Minister Mchdi Bazargan. Mr.
Bazargan was primarily concerned about giving the Iranian revolution a strong
{foundation, while the Ayatollah and the students wanted above all (o broaden
the basis of the revolution. Mr. Bani Asadi sces these two approaches as two
sides of the same coin, pointed out thal every individual and every society must
grow in order to exist, but must also exist in order 1o grow.

The former deputy prime minister says that the students occupying the
Embassy have failed 1o understand that point. Mr. Bant Asadi does not agree
with the assumption that the students will not listen to Khomeini now that they
have tasted power. I the Ayatollah decides to end the occupation, he says, then
the occupation will be ended. All Khomeini has to do, according to Bani Asadi,
is to stop broadcasting news about the American Embassy on Iranian television
and radio and the students will rapidly become isolated.

Annex 9

ExcerpT FROM INTERVIEW WITH SADEQ GOTBZADEH. EXCELSIOR, MEXICO
City, 26 DECeMBER 1979 1N SpanNiSH, INFoRMAL UNITED STATES TRANSLATION

(By FExcelsior correspondent Victor Payan)

{ Text] Tehran, 25 Dee. (PL)y—Foreign Minisier Sadeq Gotbzadeh said this
afternoon that if the United States continues (o pressure the Iranian nation,
there will be no need for an internationat tribunal to judge the hostages at the
US Embassy in this capital; things will be handied in a manner totally different
from the present cordial manner. The Foreign Minister added that things have
gone beyond what the Iranians can stand, and they are no longer willing to
tolerate the arrogance of the United States. Therefore, the Foreign Minister said
he will meet with the Imam Khomeini tomorrow or the next day to ask him to
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deal more vigorously with this matter, in view of the serious problems the United
States is causing.

Gotbzadeh, who is considered to be the Islamic Government’s most contro-
versial official and who recently had a serious conflict with the students,
threatcned to take vigorous measures regarding the future of the hostages who
have been inside the US Embassy for the past 51 days.

During an interview with local newsmen and two foreign correspondents,
William Haak of Sao Paulo de Brasil and the Excelsior correspondent, the
Foreign Minister said there is no reason for this nation to continue tolerating the
boldness of the US Government. The United States is doing everything possible
to bring about an economic blockade and cause all kinds of problems.

“We have the hostages and we should not care if Carter continues Lo bark.
The only thing Carter wants is to use the hostages to be re-elected. Thus, Carter
continues Lo Lry to discredit us in everyone’s eyes while we are showing the entire
world what the US Embassy is like. Despite this, we are behaving like human
beings and have even allowed the hostages to celebrate Christmas with
clergymen invited especially for this purpose.”

The Foreign Minister also said the Iranians are sick and tired of the foreign
press, which only serves impertalist interests and distorts the truth about what is
happening in this country.

“This is not talk for its own sake”, said Golbzadeh. He added that the best
example of the news media’s distortion of the facts is the statement recently
attributed to him saying ““I wanted the hostages to be released without a trial of
any kind. This is totally untrue.”

The Foreign Minister said angrily that this lie could have caused serious
damage. The media tried to deceive the students with the lie that the hostages will
be released without being charged. There was, he added, another distortion of the
truth when the Western information media said the students were against me.

He was asked for his viewpoint on the students and if he knew their political
beliefs and party. He responded: ““I know only a few of the students, and |
cannot answer this question because their political party or who they trust docs
not matter.

*“The fact is that the seizing of the Embassy was approved by the Imam and,
consequently, by the people. As far as | am concerned, 1 will do whatever [ have
to do.”

Annex 10

MessaGe From IMam KHOMEINI'S OFFICE IN QOM AND STATEMENT No. 28 oF
THE MusLIM STUDENT FOLLOWERS OF THE IMaM’s PoLicy. FBIS, DawLy
REPORT, 13 NovEMBER 1979, p. R15

LIDD101722 Tchran Domestic Service in Persian, 1630 GMT, 10 Nov. 79 LD.

[[0 November message from Imam Khomeini's office in Qom to Hojjat ol-
Eslam Seyyed Mohammad Mosavi Kho'ini, stationed in the “US spy nest™,
following meeting between papal envoy and Imam Khomeini—read by announ-
cer.]

[Text} In His exalted name; dear fighting brother, Hojjat ol-Eslam Seyyed
Mohammad Mesavi Kho'ini, this bureau hereby notifies you that, according o
Imam Khomeini’s order, it is necessary to admit His Excellency Annibale
Bugnini, the Vatican’s esteemed envoy to Iran, so that he may prepare a report
on the conditions there for His Excellency Pope John Paul II.

We pray Lo God for the success of the untiring struggles of you and the other
brothers and sisters.

Imam Khomeini’s office; 10 November 1979.
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LD101727 Tehran Domestic Service in Persian, 1630 GMT, 10 Nov. 79 LD,

[Statement No. 28 of the Muslim Student Followers of the Imam’s Policy
“occupying the US spy base in Tehran”—read by announcer.]

[Text] In the name of God, the merciful, the compassionate: His Excellency
Annibale Bugnint, the esteemed Vatican ambassador to the Islamic Iranian
Republic, on the basis of an order issued by the leader of the Iranian revolution,
His Excellency Imam Khomeini, you arc hereby inviled to come to the place
where US hostages are being kept; it is on Ayatollah Talegani St. and used to be
called the US Embassy. You are invited te visit and see for yourself the place
and the hostages and subsequently report to His Excellency Pope John I1.

[ Sigred] The Muslim Student Followers of the Imam’s Policy.

Annex 11

EXCERPT FrROM STATEMENT No. 32 oF THE Mustam STUDENT FOLLOWERS OF
THE IMaM's PoLicy. FBIS, DaLy ReporT, 15 Novemeer 1979, re. R5-Ré

[Statement No. 32 of the Muslim Student Followers of the Imam’s Policy
stationed at the “‘den of American espionage™—read by announcer.)

[Text] In the name of God, the Compasstonate, the merciful, addressed
humbly to the entirc aware and fighting Iranian nation at home and abroad:
Your revolutiondary move against the great Satan of the age, world-devouring
America, hus revived the hope of freedom from the claws of this criminal in the
hearts of all oppressed on carth. The cries of “Death to Americal” by brave
Muslim Iranian youth are reverberating in ail corners of the globe and teaching
a lesson on liberty. Panic-stricken America, in order (o extricate itself from its
most severe impasse and 1o save itself from a definite political death, is resorting
10 any means, no matter how insignificant it might be, including publishing and
putting out various views of individuals, parties and groups, as wcll as views of
certain officials of the country, in such a way as to make the direction of this
move and revolulion look ambiguous to public opinion at home and abroad,
and, by exaggeraling the instances of differences of views between political
organs and groups or between political figures, to convey to the world that the
target of this move is not clear and that 1t will, therefore, come to nothing.

For this reason, in order to neutralize this kind of American plot, we deem it
necessary to remind you of the following points:

1. The great divine move, which is in process against America the plunderer, is
the continuation and continuity of the Islamic revolution of Tran.

2. It belongs to all the various strata of the Iranian nation; it is not dependent
upon any particular party, organization or group; its leadership is in the hands
of the able and great leader of the Islamic revolution of Iran, Imam Khomeini;
and it is only ithe viewpoinis of the leadership which determine the general
direction of and measures related to this move.

Annex 12

DECREE OF AYATOLLAH KHOMEINI. FBIS, DaiLy RivorT, 19 NOVEMBER 1979,
p. Rl

LD171017 Tehran Domestic Service in Persian, 0930 GMT, 17 Nov. 79 LD.
[Deeree issued 17 November by Imam Khomeini, addressed 10 Hojjat ol-
Eslam Mosavi Kho'ini—read by announcer}




200 DIPLOMATIC AND CONSULAR STAFF

[ Text] In the name of God, the compassionate, the merciful. Your Excellency
Hojjat ol-Eslam Mosavi Kho'ini and the respected brothers and sisters, students
stationed in the centre of espionage: The centre of espionage and conspiracy
called the American Embassy and those people who hatched plots against our
Islamic movement in that place do not enjoy international diplomatic respect.

The extensive threats and propaganda of the American Government are not
of the slightest significance to our nation; nor is their military threat wise, nor is
their economic embargo significant. Carter is making one mistake and that is
that he thinks that all governmenis are standing with their cyes closed to do his
bidding. This great mistake will also soon be made clear to him, and its first signs
can already be seen. The Franian nation has arisen so that these dens of
espionage will not be able to continue their shameful deeds. The den of
espionage and those professional spies will remain as they are until Mohammad
Reza Pahlavi is returned to be tried and until he has returned all that he has
plundered. However, because Islam has a special respect for women and blacks
who have spent ages under American pressure and tyranny and who might have
come to Iran under pressure, therefore, we will mitigate their cases if it is proved
that they have not committed acts of espionage.

Dear students, please hand over the blacks and the women, if it is proven that
they did not spy, to the Ministry of Foreign Affairs so that they may be
immediately expelled from Iran. The noble Iranian nation will not give
permission for the release of the rest of them. Therefore, the rest of them will be
under arrest until the American Government acts according to the wish of the
nation. Greeting be upon you.

[ Signed] Ruhollah Mosavi Khomeini, 17 November 1979.

Annex 13

STATEMENT NoO. 37 OF THE MUsLIM STUDENT FOLLOWERS OF THE IMaM's PoLicY
[ See Selected Document 1, Appendix C, No. 30, p. 88, supraf
Annex 14

RESOLUTION OF THE MUSLIM STUDENT FOLLOWERS OF THE IMAM’s PoLiCy.
FBIS, DaiLy ReporT, 21 Novemser 1979, pr. R11-R13

LD211320 Tehran Domestic Service in Persian, 1016 GMT, 21 Nov. 79 LD.

[Resolution issued by Muslim Student Followers of the Imam’s Policy; read by
umdentified speaker at demonstration outside US Embassy in Tehran—live.]

[Summary] 1. The Iranian nation regards its Islamic revolution, under
fmam Khomeini’s leadership, at this juncture in history as an all-embracing
struggle against world-devouring America.

2. The Iranian nation regards the American Government, this mother of
corruption of the century, as its enemy No. 1, and will continue its relentless
struggle against it until final victory.

3. The Iranian nation does not regard Mohammad Reza Pahlavi as a political
refugee, and, as witnessed by all freedom-loving people in the world, regards this
filthy creature as a professional criminal and a fugitive murderer.

4. The granting of sanctoary of Mohammad Reza Pahlavi, the condemned
and fugitive criminal of Iran, by the American Government is an act contrary to
international law, and thus the Iranian nation regards the American Govern-
ment as guilty and strongly denounces it.

5. The American Government, now that it has in its hands the fugitive
murderer and thief of Iran, Mohammad Reza Pahlavi, is dutybound in
accordance with international law, before it is too late, to hand over this
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condemned criminal to the Iranian nation and to return to Iran all the asscts he
has plundered from Iran.

6. The Iranian nation does not regard the US Embassy as a base of diplomatic
activily; rather, based on proof, circumstantial evidence and definitive docu-
ments, it regards it as & basc of espionage and conspiracy against the Iraniaa
Islamic Republic and against the region, and thus regards the occupation of this
den of espionage by the Muslim students following the Imam’s policy as 100 per
cent, legal and a revolutionary act.

7. The American hostages must be tried in Iran, and after exposure of their
treacherics committed on orders from the American Government, they must be
punished, unless the American Government hands over the deposed Shah to the
Iranian nation, in which case they will be commuted by one degrec [as heard],
their trial will be foregone and they will be expelled from Iran.”

8. America’s threat of economic blockade or military threat will have no effect
upen the resolve of the [ranian nation.

9. The ITranian nation praises the American black clergy in supporting the
Iranian position.

10. The Iranian nation strongly denounces the restrictions imposed on lranian
students in the United States.

I'l, We denounce the distortion and lies spread by the US media against the
Iranian [slamic Revolution.

12, All governments must know that giving sanctuary to the Shah will be
flagrant opposition to lran’s revolution and thal they will be responsible for such
acl.

13. The Iranian nation bears no hostility toward the American nation.

14. The Iranian nation supports the Revolution Council's measures so far in
cutting off ties with the United States.

15. The Iranian nation will declare a boycott of US goods.

16. We call upon all Islamic countries lo wage a struggle against the great
Satan, America.

17. We demand struggle against oppressors led by the United States.

[Signed] The Muslim Student Followers of the Imam’s Policy.

Annex 15

InTERVIEW WiTH “STUDENT LEADERS™”. FBIS, DAILY REPORT, 26 NOVEMBER
1979, pr. R13-R 14 (italics added)

NC232045 Paris AFP in English, 2040 GMT, 23 Nov. 79 NC.

[By Bernard Estrade.]

[Text] Tehran, 23 Nov. (AFP)—Trying US hostages for espionage will
amount 10 puiting impetialism on trial, the leaders of the militant Iranian
students occupying the American Embassy said today.

“We would prefer to try the Shah himself, and, if he is turned over, we will
release the hoslages. Otherwise, we will try them™, a group of them said in an
interview with AFP inside the occupied Embassy building.

A half dozen young Iranians, scrious and unshaven in appearance, met with
two AFP correspondents late today in what used 10 be one of the Embassy’s
“investigation unit” offices.

Access to the office is through an armoured door that had plainly been opened
with a blow torch. Despite the soundproofing ol the Embassy, the strangely-
muffled voices of Iranian speakers who incessantly haurangue the crowds in front
of thc Embassy could be heard.

The student leaders seemed surprised by the question, “Do you think
President Carter will give in and turn over the Shah?”
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“It is not impossible. It is even probable”, they replied. “In our ideology, we
believe that if an entire people wish for something, they obtain it.”

Asked aboul various compromise formulas being worked on, the students
[words indistinct] of views is that of the (Ayatollah Ruhoolah Khomeini), and
we follow only him. It has been decided that the Shah must be turned over.”

They seem to reject—publicly at least—any thought of mediation. Acling
foreign Minister Abolhassan Bani-Sadr has been attempting to organize a
mediation cffort, but he does not have Ayatollah Khomeini’s support.

No date has been set for the trial, and the students refuse to say if they have
decided how long it will be before the trial starts. When asked about the possible
seniences if the accused are found guilty, the students replied simply that, “there
'im: degrees of espionage and degrees in the sentences. They are set by Islamic
aw.”

The student leaders, who are enrolled in Tehran’s engineering and technical
schools, denied that the hostages werc subjected to “‘intense psychological
pressure”.

“QOur ideology states that prisoners of war should be treated in a humane
manner, and they are” they said.

They said that the hostages huave been told they will be tried. The hostages
include women (although the occupiers refuse to say how many) and two non-
diplomat American citizens who happened to be in the Embassy at the time of
the take-over.

Do the hostages know what they are accused of ? “They know better than us™,
is the response.

The students said they released (?five) Asian-origin embassy employees
because ‘‘their guilt was not proved”. They claimed that “no more™ non-
Americans remain among the hostages, a statement disputed by other reports.

As for their threats that the Embassy would be blown up in the case of an
American military intervention, they said, “technically, everything is ready” but
would add no more.

Annex 16

ExCERPTS FROM INTERVIEW WITH AYATOLLAH KHALKHALL FBIS, DaiLy
REPORT, SUPPLEMENT 39, 13 DECEMBER 1979, pp. 31-34

LDO71371 Turin La Stampe in Italian, 6 Dec. 79, p. 3 LD.

flgor Man wundated interview in Tehran with Ayatollah Khalkhali:
“Khomeini's Hangman Speaks™.]

[Text} Tehran—"One must be inflexible. Many, toc many, counter-revolu-
tionaries have infilirated into the centres of power 1o soften the revolutionary
process. But they will not prevail. We must be tough, in accordance with the
teachings of Lenin, Fidel Castro, Mao and Ho Chi Min—and [ will also include
Simon Bolivar and Allende.” These thundering remarks were made by Ayatol-
lah Khalkhali, bursting into the room where I had been waiting for 2 hours,
Small, thick-set, with a ferret-like glance shielded by horn-rimmed spectacles
and a well-groomed beard, the terrible hangman had just returned from Qom,
where the Tmam received him at length “with the usual affection”.

x * %

[ Question] Somebody had described you as the Robespierre of the Khomeini
revolution. Do you accept the comparison? (The Ayatellah did not know who
Robespierre was and I had to explain it to him.)

[Answer ] | have set myself only one objective, namely 1o save the people from
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the scotndrels who have oppressed them, who have degraded our couniry. Do
not heed false propaganda: [ am neither Hitler nor Mussolini, but an impartial,
calm and fair judge.

[Question] But it is said that you had two entirely innocent Kurdish
messengers shol and that when you realized the mistake you commented:
*Never mind, we will have two more martyrs.”

[ Answer] Rubbish.

[Question] 1t is also said that apart from having a certain defendant shot, you
also had his brother, who supporied him, shot. (This time he did not answer and
indicated with a peremptory gesture of his gnarled hands that 1 continue.) Who
appointed you top judge of the revolutionary tribunal?

[ Answer] | owe the post to the benevolence of the holy Imam.

[Ouestion} Ylow many people have you sentenced 1o death?

[Answer [ 1 do not remember, 1 have lost count.

[Question] Have you never had any hesitation, a moment of doubt, before
passing sentence?

[ Answer} Never. My revolutionary spirit is inspired by the sacred principles
of Islam.

He continued: “1 have reached the conclusion that all the world’s ills stem
from the CIA, SAVAK, and the Zionist sceret service. Some agents have fallen
into our hands, but how many others there are at large? And the news agencies
such as AP and Reuters, with their distortions, contribute 10 helping Carter in
his plan to oppress the peoples. Carter is an agent of Zionism: that is why he has
granted asylum to a false invalid, a criminal who has killed at least 150,000
innocent Persians. 1T would class with him Kissinger and Rockefeller, who for
filthy financial concerns persuaded Carter to host the assassin Reza.”

[Question] Do you like so many others, believe that the United States will
eventually allow the Shah to be extradited?

[Answer] No, it would lose face. Now they have taken him 1o San Antonio:
Do you know why? Because they know that armed groups sent by us want to kill
him.

[Question] So they will never give you the Shah: What, then?

[ Answer] We will be forced to try the hostages, as long as no gravcr events
occur first (carricd out by the hostages).

[Question] Who might try them: You, perhaps?

[ Answer } 1f the Imam orders me to T will be very pleased to preside over the
court. 1 believe that this task might be assigned to me because | am impartial,
firm and just and I am thoroughly acquainted with the laws.

[Question] If you know the laws you are well aware that onc cannot occupy
an embassy and take hostages.

[ Answer] OF course embassies arc sanctuaries, but the American Embassy is
an exceplional case: [t was a nest of spies and led the uprisings in Kordestan and
Baluchistan. | have seen the documents.

[ Question] Have you also seen the hoslages?

[ Answer ] 1 have seen them and discovered they had a dossier on me.

[ Question] 1f you had to judge the hostages how would you set about doing
507

[ Answer] With the enlightened spirit of justice. | hope that some of them
might be acquitled, indeed many of them.

[ Question] What about the others?

[ Answer [ The firing squad.

[Question] Do you not see any chance of them being pardoned?
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[Answer] After the verdict has been passed and only then, the Imam could
pardon them. He can even pardon a murdcrer.

[Question] Of the many prisoners who have passed through your hands, who
impressed you the most and why?

[Answer] Hoveyda. He behaved like a wretch, crying, begging for mercy,
saying he repented and denying his master. Then general (Khosrodad), chief of
the famous “immortals™. He was a disgusting man who wet his pants. Finally
general (Bidabadi), who was in charge of martial law in Tabriz. He told me: "'t
is right that you are killing me, we did the same.” As he walked to the gallows he
thought of his children and said: “Goodbye children.”

[Question] Let us recap: The United States does not hand over the Shah, you
try the hostages, sentence them to death and US reprisals start. What then?

[ Answer | What reprisals? Carter ¢annot go against the whole Western world
which is thirsting for oil and anxious to work with us. What war? Il is technically
impossible, and, in any event, would inflame the world.

[Question] So it is an insurmountable crisis? (Khalkhali) had a purple wool
blanket brought and wrapped it round himself stretching out on the rugs. Then
he said: “*There could be a solution, as I have already suggested. If Farah were to
kill her husband in his sleep everything would be solved as if by magic. Above
all, Farah would be able to return to Iran. We would give her a luxurious home
and would even be able to find her a good husband™, he said, breaking into
hearty laughter in which all the 12 faithful sitting round us joined.

The final question was: Do you not fear for your life? [ am told that you go
around with a Spanish pistol on your belt and under a heavy armed guard. *“The
pistol was given to me by the pasdars to thank me after the sentencing of
Hoveyda. It is a very precious memento, but if anybody attacks me cither 1
would kill him or the pasdars which the Imam has given me would see to it.
However, I do not fear anything: I am a just man, an enlightened judge and a
faithful servant of the revolution. Okay, right?” And he dismissed me.

Aonex 17

VIEws OF AYATOLLAH KHaLkHaLr. FBIS, DALy REPORT, SUPPLEMENT 39,
13 DEceMEeER 1979, p. 8

LD122214 London BBC Television Network in English, 2100 GMT, 12 Dec. 79
LD.

[Text} The Ayatollah Khomeini in a fresh attack on the United States
accused them tonight of creating diversion to stifie Iran's anti-American
campaign. This was seen as a refercnce to Washingtlon’s attempts to solve the
hostages crisis through the United Nations, the International Court and Mr.
Cyrus Vance's tour of European capitals.

But Iran’s leading revolutionary judge, Sheykh Khalkhali, a close friend of the
Ayatollah, promised today that none of the hostages will be sentenced to death,
even il they were put on trial as spies. They're our guests, he said, and we don’t
like treating guests this way.

LDI21952 London BBC Television Network in English, 1920 GMT, 12 Dec.
79 LD.

[ Text] Sheykh Khalkhali, Iran’s lcading revolutionary judge, has said that
none of the Amertcan Embassy hostages will be sentenced to death even if they
are put on trial as spics.

And Sheykh Khalkhali said he wanted the 50 hostages rcleased soon. But
there has been no word from the students at the Embassy.
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EXCERPTS FROM INTERVIEW WITH AYATOLLAH KHALKHALL THE TIMES,
Lonpow, 21 Dicemsir 1979, pp. I, &

[ Text] Qom, 20 Dec.—Ayatollah Sadeqg Khalkhali was sitting on the floor of
his guest-room surrounded by Revolutionary Guards who had been wounded in
Kordestan. One of them had taken off his sock to show him his swollen left foot
where a bullet had cut the nerve, Another cxercised an artificial hand, creaking
and clicking his steel fingers as the Ayatollah expressed his sympathy.

It was hot in the little room and the bespectacled divine was wearing only
pyjamas and a white apron. “You are from The Times of London?”, he asked,
glancing in my direction. *“Well, look at these men.” He paused and then began
to giggle in a high-pitched voice: “The rebels did this. 1 will pull them out by the
roots—I will kill all of them.” .

As chicf justice in Iran's Islamic Courts, Ayatollah Khalkhali is in a position
to do just that. He has personaliy ordered the execution of more than 200 former
members of the Shah’s régime, including Amir Abbas Hoveyda, the longesi-
serving prime minister in Lthe imperia) government. His supporters call him “the
wrath of God” and his critics—who are legion—uncharitably claim that he not
only enjoys his work but has maintained a lifclong habit of strangling cats.

Ayatollah Khalkhali does not look the part. He is a small man with a pointed
beard and a kindly smile which he exhibits when making inappropriate jokes.
Asked by a reporter two wecks ago how he felt now that the number of
exccutions in [ran was decreasing, he replied with a chuckle: **1 fecl hungry.” It
would be a serious mistake, however, to imagine that Iran’s most feared judge
does not take his vocation seriously.

*[f an Islamic judge realizes that someone is guilty of corruption on earth or
of waging war against God”, he said, ““the judge will condemn the accused, even
if he claims he is innocent. Most important thing in Islamic justice is the wisdom
of the judge. . . . Even if’ a man denies the charges against him, it means nothing
if the judge decides otherwise.™

Ayatollah Khalkhali has no time for reporters who ask why so many Iranians
were executed alter the revolution. “The people who were executed were the
principal retainers of the previous hated régime™, he said. “They had exploited
this nation. They had becn responsible for killings, tortures and unlawful
imprisonment. I am surprised that you ask such questions.”

Ayatollah Khalkhali displays equally little paticnce when asked il his much-
publicized determination to engineer the assassination of the ex-Shah accords
with the principles of Islamic justice. “We know that America will not return the
Shah™, he said. “"So we have to kill him——there is no other choice. If it was
possible to bring him here and try him we would kill him afterwards. But since
we cannot try him—and since we arc surc that he should be executed—we will
kill him anyway. No one tried Mussolini. And who tried the Frenchmen who
were exccuted for collaborating with Hitler's soldiers in the Sccond World
War?”

He said today that he had already ordered a commando squad to go to
Panama to kill the Shah and his family. **1 do not know if they have left Iran
yet”, he said, then broke into that familiar chuckle as he ventured into Spanish.
“They all have pistolas.” )

Since the murder of the Shah’s nephew in Paris almost two weeks ago,
European and American police forces have paid a good deal of attention to the
threats of Ayatollah Khalkhali. INTERPOL—and the Ayatollah’s intended
victims—would therefore probably pay some attention to the names which
Judge Khalkhali included in his assassination list today.

“Since the mosl important agents of the former régime are no longer present
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in this country”, he said, “I have to look for other work. But we are looking for
some of these people. We are looking for Sharif Emani (former prime minister),

General Palizban, Hushang Ansan (former minister of finance), Ardeshir
Zahedi (former ambassador in Washington), Gholamali Oveysi {(former martial
law administrator), Qarabaghi (former chief of staff in the Shah’s army), Farah
(the Empress), Hojabr Yazdani (former banker), Valian (former minister of
agriculture), Jamshid Amouzegar (former prime minister) and Shahpur
Bakhtiar (former prime minister). We also want the Shah and his brother and
Ashraf (the Shah's twin sister), Wherever we can find these people, we will kill
them.”

Unashamed at publicly naming his own “hit list”, the Ayatollah takes an
unexpectedly moderate attitude towards the 50 American Embassy staff held
hostage in Tehran.

“I regard these people as innocent”, he said without hesitation. ““They are our
guests. I want them to be released and go back to their homes. Even if they are
spies, that is not enough reason to keep them. Every embassy has spies in it. We
cannot execute any spies according to Islamic laws. They will only be executed if
they are directly responsible for ordering a murder. Even if we try the hostages,
we do not want to condemn them. We want to condemn Carter and the
American Government.”

Annex 19

AYATOLLAH KHALKHALI'S ViEws, FBIS, DaILY REPORT SUPPLEMENT 46,
24 Drcemser 1979, rp. 17-18

PA 221435 Paris AFP in English, 1408 GMT, 22 Dec. 79 PA.

Meanwhile, the Ayatollah Khalkhali in Qom denied saying that the hostages
would be freed. “If it is proven that spies who worked against the Islamic
Republic are among them, they wiil be sentenced to death.”

Annex 20

DiscuUssION WITH SHAR® MAGISTRATES. FBIS, DaiLy REPORT, SUPPLEMENT 45,
21 DEceMBER 1979, pp, 30-31

LD211221 Tehran ETTELA’AT in Persian, 18 Dec. 79, p. 2 LD.

[Unattributed report: “Hostages Trial To Take Place Under Supervision of
Shar’—religious law—Magistrate and Revolution Council”.]

[Text] A group of foreign correspondents held a discussion with Shar’
magistrates and Islamic Revolution Court judges at Evin prison yesterday
afternoon.

In this discussion, Shar’ Magistrate Ayatollah Mohammad Gilani first spoke
of the training which judges of these courts receive at the theological seminaries,
then continued:

“The trial of the hostages will take place when permission is received
from Imam Khomeini. 1t will be held under the supervision of the Shar’
magistrate and the Islamic Revolution Council, in accordance with the
precepts of [slam and in observance of the noble verses of the glorious
Koran, and they will be treated with justice. However, pseudodiplomats
and spies fall outside this rule. In Islam, spies are considered to be ‘ayyun’
[eyes], for which the Islamic law prescribes the severest punishment, and the
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imam of the muslims may ¢ven kill spies or turn them into slaves. In any
evendt, it is up to the imam of the Muslims to make the final decision, and he
may even pardon or free them.”

Replying Lo a question put by one of the correspondents on the engagement of
defence lawyers for the American spies, the Shar’ magistrate said:

“A court of Islamic justice will be formed for these ‘eyes’ and spies, so
that they can defend their lives themselves. Of course, it is unclear whether
these individuals include any hardened enemies of the Islamic state, and it is
possible that there are some innocent people among them.”

In reply to a question from a correspondent about certain sessions of the
revolutionary courts being held in camera, the Shar’ magistrate sald “Although,
according to the rules, the president of the court has the authority to declare
sessions in camera, we have convened open courts only, and up to now nobody
has been convicted in a secret court”.

A question was then asked about the detention of individuals imprisoned for
distritéuting pamphlets in support of a political party., The Shar’ magistrate
replied:

“We do not put on trial or imprison individuals who have distributed
pamphlets, but individoals, such as members of the Forgan group, accused
of murdering great intellectuals like Ayatollah Motahar the martyr and
brother "Eragi.”

In reply to a question from another correspondent as to the difference between
common law and Islamic law, the Shar” magistrate replied: “*Common law is the
product of the human mind, while Islamic law is divinely inspired and is thus
more felicitous for human beings.”

Another correspondent asked: *‘Is there any objection to anyone coming from
Al-Azhar {Istamic university in Cairo] to defend the spies?”

The Shar’ magistrate replied:

“The spies may engage lawyers conversant with Islamic precepts, bul the
crime of these individuals is so evident that no informed human being will
agree to defend such criminals. However, if the highest authorities of Al-
Azhar certify that these lawyers arc well-versed in Islamic law, Islam will
accept them.”

In conclusion, Avatollah Mohammad Gilani replied to another question,
which was whether the spies would be executed if convicted. In reply, he said:

~The individuals may receive the Imam’s pardon. As I indicated previ-
ously, three punishments are possible, depending on the Imam personally.
The Imam may kill them, or pardon them, or even detail them to work in
the court as slaves, as our workers and slaves. This depends on the Imam
personally.”

Annex 21

SpeECH BY ForMER FoREIGN MINISTER Y AZDI. FBIS, DaiLy REeroRT,
SupPLEMENT 37, 1l DEcEmurer 1979, pp. 7-8

LDI1¢1832 Tehran Domestic Service in Persian, 1630 GMT, 10 Dec. 79 LD.
[ Texr] At the invitation of the Islamic Association of the Pars News Agency
today Mr. Ebrahim Yazdi took part in a meeting of employees of this
organization. In a speech at the meeting he staied in connection with the issue of
the hostages and occupation of the former American Embassy in Iran: {n the
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event the deposed Shah leaves America, in my view, we should put the 50
American hostages on trial. But our aim should not be a personal trial of these
50 hostages, for if this is the case, we will face defeat; the aim should be to put
America on trial. This is the first incidence in the history of anti-imperialist
struggles that a coup-making country is being dragged to trial in the country
where the coup has taken place.

He said: Iran’s relations with America after the revolution were cool and in a
statc of decline, but the deposed Shah’s trip to America marked the beginning of
a new phase in our relations with America, When-[ say relations, 1 mean mere
relations regardless of their being good or bad. America admitted the deposed
Shah, and it did not have to do so.

Yazdi then described his proposed plan for setting up a tribunal for trying
Amecrica in Iran and said: [ have proposed that on the one hand, a committee
should be commissioned by the Imam to collect evidence and documents from
America itself, and on the other hand, a book should be opened for the
registration of names of people who have given martyrs or wounded since 19
August [presumably 1953] so that these individuals can participate as wilnesses
at the tribunal.

Similarly, prior to the formation of the tribunal, the 50 hostages of the lormer
American Embassy should be informed of the date of their trial so that each of
them may obtain an attorney [or themselves. Even if America prevents the
appointment of an attormey, the families of these individuals would force
America to send attorneys. Dr. Yazdi said: If we wish to give this tribunal
internationat dimensions, then to say that 10 or more of these hostages are CIA
members is not sufficient. Now that we are situated in an epoch-making time
dimension, we can hold such a trial. The subject of the trial should be US foreign
policy, and the world mass media will never be able 1o censor this trial.

He added: If we managed to hold the tribunal in this form, we would win a
victory; this would be the first such move in the world, which would be a great
victory for the whole nation.

Yazdi said at the end of his speech: I have discussed with the Imam my
proposal regarding the manner in which the tribunal should be set up for trial.
He has accepted it and has also issued instructions.

Annex 22

ExcErpTsS FROM INTERVIEW WITH SADEQ GOTBZADEH. FBIS, DAILY REPORT,
SuppPLEMENT 37, 11 Decemser 1979, pp. 10-12

LD102200 Tehran in English to Europe, 1930 GMT, 10 Dec. 79 LD.

[ Text] Following is the press interview of Mr. Sadeq Gotbzadeh, the foreign
minister of the Islamic Republic of Iran, with ABC reporters, one stationed in
Tehran and the (?others) by satellite. (TWe are) broadcasting the full text of the
interview. We should warn you (%of the faulty taping) of some pieces of this
interview while being (Trelayed) by satellite. However, we’re going ahead with
the full text. Although some questions are not audibly discernible, we’re sure
that you can get the gist of the questions by the (?reply) that is given [begin
recording].

[ Answer ] Well, my proposhion was very simple. First of all, we are going to
investigate the American foreign policy in the last 25 years in Iran in which those
Americans who have been here will testify before the grand jury of what they
have done and, second, some of them are engaged in espionage and we have the
documents.

[ Question] [Words indistinct.)

{Answer] Well we have the documents here. That is for the international
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grand jury to determine. We have the documents. (?Throughout) they have
cngaged in espionage. And, secondly, the fact that if there arc in {uture times
certain amount [words indistinct] of them are not really guilty of anything, that
given the circumstances (7and) cverything is right and the United States stops
this type of (?rhetoric) and the act of vengeance and trying to incite hatred in the
American people, we may consider releasing those hostages who are not engaged
in espionage. This is what I've said (Tanyway).

{ Question | {Words indistinct.]

[ Answer ] Well, let’s establish this international tribunal first and then see the
result that’s coming up.

[Question} Mr. Forcign Minister, I'm not an attorney but it seems as if you
say some of the Amcricans are alrcady guilty of spying, but we haven’t had the
trial yel.

[ Answer ] Well, you're nol exactly—you’re not an attorney, becausc if you were
an attorney you would certainly understand the terms. | say we have some
documents, that they have been engaged in espionage and T also said this is what
always happens—the documents are presented to the grand jury and the grand
jury determines what would be the case. [ didn’t pronounce the name guilty yet.

[Question] Let me ask you this: Is it more important to put the Americans on
teial or are we talking about trying American {oreign policy?

[ Answer ] Well, these Americans here have been instruments of the American
policy in the past few years that they have been here and it is precisely the
American forcign policy here which is going to be on trial. Only to show—and I
should emphasize that very clearly—only to show that our demand for the
return of the Shah as a symbol of the crimes and as an American puppet is
justifiable 1o the whole world. And you will see that will be the case.

[ Questian | [Words indistinct.]

[ Answer [ | hope as soon as possible we are going to hold that and 1 hope the
next ten days will come with certain (?definite answers).

[ Question ] [Words indistinct.]

[ Answer ] Well, we are contemplating to have some international jurists or the
people wha have the reputation of dignity and integrity and work lor the justice
as well as some [ranians will be in the tribunal.

¥ % X

[ Answer } Oh absolutely! Whatever the Ayatollah decides in the final analysis
no one in Iran will resist it and even that news that [ have been hearing from you,
your station, concerning Tabriz (?and the rest) [words indistinct] as usval and
Avatollah is in (ull command ol the country and he's sort af giving the directives
to us and we are applying his policy.

[Question| [Words indistinct.]

[ Answer ] No, | haven't seen them but I didn’t need to see them. Some of those
pcople whom 1 trust—they have scen them and they told me that they are well
and all right and we also have decided to have an international sort of tcam to
see the hostages and report o the whole world that nothing has happened to
them. And 1 am sure you will sec them in that investigation tcam and you’ll
realize that they haven’t done anything to them so far.

[ Question} Mr. Foreign Minister, do you think at this point after 37 days of
the Americans being held—you are stating your point time afier lime that you
are still going 1o get the United States to give up the former Shah?

[Answer ] Well, that position is certainly unchangeable and that is what 'm
trying to convey this message over and over. Apparently there has been some
misunderstanding about my statements, that I am making the process of his
return possible for the United States Government, that they save their face and
we are helping the United States Government to save face. The return of the
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Shah is the basic demand and that has not been changed definitely fwords
indistinet].
Thank you, Mr. Gotbzadeh.

Annex 23

INSTRUCTION ISSUED BY AYATOLLAH KHoMEINI. FBIS, DalLy REPORT,
SupPLEMENT 39, 13 DECEMBER 1979, p. 11

LD131058 Tehran Domestic Service in Persian, 1030 GMT, 13 Dec. 79 LD.

[“Instruction™ issued 13 December by Imam Khomeini, the leader of the
Iranian Islamic Revolution—read by announcer.}

[Text] In the name of God, the compassionate, the merciful. Your Excei-
lency, Sadeq Gotbzadeh, the Foreign Minister of Iran: It is essential that as soon
as possible you form an international investigating committee in consulta-
tion with the Reveolution Council to review the aggressive policy of the US
Government in Iran, particularly during the period of the rule of the deposed,
traitorous Shah, and to cxpose it to international public opinion so that the
international organizations which, under US influence, have condemned Iran, as
it were, become better acquainted with the US Government’s crimes against our
deprived people. Likewise, in order to counter the adversc and aggressive US
propaganda regarding the hostages in their den of espionage you may invite an
dependent international delegation to visit them. And peace be upon you.

13 December 1979, [Signed] Ruhollah Musavi Khomeini,

Annex 24

EXCERPT FrOM ANNOUNCEMENT BY ForREIGN Mmvister GotezaneH. FBIS,
DaiLy REPORT, SUPPLEMENT 49, 28 Drcemser 1979, p. 4

LD281158 Tehran Domestic Service in Persian, 1030 GMT, 28 Dec. 79 LD,

[ Text] At the conclusion of last night’s Revolution Council session, Sadeq
Gotbzadeh announced at a meeting with domestic and foreign correspondents:
If an economic boycott is imposed on Iran by the UN Security Council, the
hostages at the US Embassy in Tehran will be put on trial.

He accused the United States of interpreting the good will shown by Iran asa
sign of weakness. Gotbzadeh said: The conunuation of US pressures on Iran,
particularly plans for imposing an economic boycott through the UN Security
Counctl, will destroy the chances of forming an international jury to investigate
Iran’s complaints against the United States of America. Gotbzadeh said: By
contlinuing such pressures the formation of an international jury will be useless
while the chances for forming an ordinary court for the trial of the hostages will
improve.

Annex 25

ExCerPT FrROM INTERVIEW WiTH “STUDENTS”. FBIS, DAILY REPORT,
6 NoveMBER 1979, p. R8

LID052356 Tehran Domestic Service in Persian, 2030 GMT, 3 Nov. 79 LD,
The students said: The US Embassy’s important documents were destroyed
during the Embassy occupation by the Embassy staff, and other documents and
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matters that have been obtained will be reported to the nation alter considera-
tion and, if necessary, thc documents obtained will be delivered to the Imam.

Annex 26

EXCERPTS FROM INTERVIEW WITH AHMAD KuoMmEN FBIS, DaiLy Reporr,
20 Novemaer 1979, pp. R1-R3

1.D191809 [editorial report LD] Tehran Domestic Service in Persian at 1135
GMT on 19 November broadcasts a 20-minume recording of an interview
granted by Seyyed Ahmad Khomeini, Ayatoilah Khomeini's son, to a4 Tehran
Radio reporter at Mchrabad airport on the morning of 19 November,

* ¥ *

Ahmad Khomeini was then asked:

“The lmam, in his order, used this phrasing, so far as 1 can remember:
Those whose spying activities have not been proved yet, and the second
[word indistinct] is that the place was not an embassy but a nest of
espionage. But there arc different aspects of espionage, there are those who
are directly involved in spying activities and those who provide services so
that the spics can carry on with their work. Does the meaning of this
sentence and the investigations and selection made by our student brothers
in the den of espionage include those who provided services and were not
directly involved in spying activities, or is it to be taken to mean that
enough evidence has not been acquired yet to show that they are spies?”

Khomeini answered:

“You see, that place was clearly not an ordinary embassy. When the
students entered the building, the equipment there showed that it was the
centre of CIA activities in the Middle East. That is to say that a huge
amount of equipment worth millions of tomans was found, with some units
worth up to 300 or 400 million tomans. How can an embassy justify having
such equipment? 1t is obvious that it was not an embassy, but a den of
espionage.” .

Khomeini went on:

“Now about the point that those who are being released on the order of
the Imam are only those whose spying activities have not been proved, the
evidence found in there shows that some of these people are formal
members of the CIA. They will demonstrate this point in their revelation
statements. What activities were carried out in this embassy, for example,
the embassy decided on the kind of sabotage to be carried out in Kordestan
and Khuzestan, decided on the closure of schools and what should be done
to close the schools and decided on the kind of demonstrations to be held,
even those in defence of Ayandegan, Peygham-e Emruz and a few other
newspapers which 1 do not remember now, and Tehran Mosavar.

These all show that what kind of people had contacts with them and what
activities they carried out to insure their own interests. Therefore, we are
sure that this was not an ordinary embassy, but was a den of esptonage, and
those who have been released now are nol spics. We are investigating the
dossiers of those others who will, God willing, be released by this evening,
who might number as many as 10.”
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Annex 27

Excerprs FROM INTERVIEW WITH AHUMAD KHOMEINI. FBIS, DAILY REPORT,
SUPPLEMENT 41, 17 DECEMBER 1979, pp. 21-22

LD162312 Belgrade Tanjug in English, 2026 GMT, 16 Dec. 79 LD.

[ Text] Tehran, 16 December Tanjug—Bombs have been planted in the US
Embassy in Tehran. In case of attack the Embassy will be blown up. Americans
being held in the Embassy are not hostages, they are people awaiting trial.
Avyatollah Khomeini alone can decide on their possible hiberation.

These are some of the main stands expressed by Ayatoilah Khomeint’s elder
son, Ahmad, in an interview to the Italian magazine Panorama.

Ahmad Khomeini maintains that Iranian students have discovered some very
important documents on the basis of which the 50-odd Americans held in the US
Embassy will be tried. The documents—secret reports, assessments and plans of
intervention in Iran—were found in the Embassy’s “lead chamber”. The special
device which was to have destroyed them was only partially successful.

The prisoners were confronted with the documents, Ahmad Khomeini stated,
Many of them were in contact with people close to the Shah and the US
Embassy [as received]. Everything will be revealed at the process, and those who
have had contact with “this group of spies” will be tried in court, if they are
caught [as received).

Khotmeini’s son does not believe that Khomeini will order the release of the
prisoners. “He has told us that at this moment when we have evidence in our
hands, it is not important whether the Shah (%is dead) or alive, or whether he will
return to Iran or remain in the United States. In any case, the spies will be put on
trial, Khomeini's son stated.”

Annex 28

ExcerprTs FrROM “STUDENT” INTERVIEW. FBIS, DaILY REPORT, 3 DECEMBER
1979, pp. R26-27

LD020141 Tehran in English to Europe, 1930 GMT, 1 Dec. 79 LD.

[Tex:] In a press interview held this afternoon with foreign correspondents at
the former United States Embassy in Tehran, students following the path of
Imam revealed the following document [begin unidentified speaker recording}:

The Muslim students following the path of Imam Khomeini. In the name of
God, the beneficent, the merciful. To the people of the world. Arise, Q infinite
occans of humans, From the leader of the Iranian Islamic Revolution, Imam
Khomeini.

* x ¥

[Words indistinet] is only a single example of documents proving the facts that
this Embassy has not conformed to the normal duties of an embassy. For it
participated in acts of espionage applied against the will of the Iranian nation.
The rest of the documents will be exposed and simplified in official courts. The
embassy in Tehran was a centre for CIA. Plans were monitored against our
people and we feel strongly that nations have a right to oppose any foreign
mnvolvement in their internal affairs. We also believe strongly that the normal
people of the world and specifically the people of America have been deliberately
kept uninformed towards the realities. They have not been properly informed of
the nature of their government. We believe that the realization of these truths
will bring about an awakening in the American nation. We know that when the
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Americans find the reality they will support our just cause and demand that the
cx-Shah be sent back to Iran for open trial and (? judgment).

Annex 29

INTERVIEW WITH SapEQ TaparaBa’l. FBIS, DaiLy REPORT, 9 NOvVEMBER 1979,
p. R11

LDO082037 Tehran in English to Europe, 1930 GMT, 8 Nov. 79 LD.

[ Text] Government spokesman Sadeq Tabataba’i, today in an interview with
Radio Luxembourg, said that 60 Americans who were taken hostages in the
American Embassy are not innocent. Tabataba’i added: The documents found
in the Embassy show that the US Government has (?a) hand in Kordestan’s
crisis. He added that the hostages are trcated well. Tabataba’i stressed that
negotiations will start to release the hostages just when the United States sends
the deposed Shah back to Iran.

Annex 30

EXCERPT FrOM INTERVIEW WITH FOREIGN MINISTER GOTRZADER. FBIS,
DaiLy REPORT, SUPPLEMENT 48, 27 DecemBER 1979, p. 9

NC261517 Paris AFP in English, 1512 GMT, 26 Dec. 79 NC.

[ Text] Tehran, 26 Dec. (AFP)—Iranian Foreign Minister Sadeq Gotbzadeh
said today that he did not know ¢xactly how many hostages were currently being
held at the occupied United States Embassy here.

In an interview with French State television, Mr, Gotbzadeh said: “All I know
about the number of hostages is what I've learned from the media.” “The US
State Department doesn’t know exactly how many (hostages) there are, and
personally I've never tried to find out. [U’s a matter I'll be looking into™, he
added.

(In Washington yesterday a State Department spokesman reiterated that the
figure of 50 hostages was the correct one, despite an earlier statecment from four
Christian clergymen allowed into the Embassy to conduct Christmas Eve ser-
vices that they had seen only 43 American hostages.)

Annex 31

“STUDENT” STATEMENT No. 13. FBIS, DaiLY REPORT, 6 NovEMBER 1979,
p. R12

L.D0O61106 Tehran Domestic Scrvice in Persian, 1030 GMT, 6 Nov. 79 LD.

[Statement No. 13 of the Muslim Students Following the Imam’s Policy—
recad by announcer.]

[Text] In the name of God, the compassionate, the merciful: Here is a
warning to the fugitive chargé d'affaires of the American Embassy. We warn
you, chargé d’affaires of the American Embassy as a spy who has been directing
America’s espionage house in Iran, to surrender to the Muslim students
stationed at the Embassy as soon as possible. Rest assured that your prolonged
telephone contact with Washington yesterday from an unknown place in Tehran
will achieve no solution for you, for the will of our nation is no plaything in
political relations and will not be so, and the nation wilt stand firm until its true
demand is achieved.
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Muslim brothers and sisters, certain individuals or groups, on the pretext of
trying to arrest the chargé d’affaires of the American Embassy, may attack
certain embassies or ministry buildings. We warn you that this will be a
deviationist move, whose objective is nothing other than to divert the revolu-
tionary action of the occupation of America’s house of esplonage which is
supported by all the franian nation.

Annex 32

FOREIGN MINISTRY ANNOUNCEMENT. FBIS, DaiLy REPORT, 8 NOVEMBER 1979,
r. R14

LD080428 Tehran Domestic Service in Persian, 0330 GMT, 8 November 1979
LD.

[Announcement issued 7 November by the Ministry of Foreign Affairs—read
by announcer.]

[ Text{ In His Exalted name: Following the contacts and the queries that have
been made, the Ministry of Foreign Affairs of the Islamic Republic of Iran
wishes to announce that as of 1100 on Sunday, 4 November, the chargé
draffaires of the American Embassy in Tehran, together with two of his
companions, was in the Ministry of Foreign Affairs and, as the protection of
foreign nationals is the duty of the Iranian Government, he is staying in this
ministry.

The matter was immediately brought to the attention of the prime minister,
His Eminence the Ayatollah Mentazeri, Mr. Bahonar and Dr. Beheshti, and
then the Revolution Council. All of them without exception emphasized that the
protection and security of these people is among the religious and legal duties of
the Government and should be carried out. Therefore, the armed forces of the
committees have been asked to insure greater security for them.

The US State Department announced last night that the representatives of
American President Jimmy Carter—who are carrying a message {or the leader of
the Islamic revolution of Iran, Imam Khomeini—after the broadcast of Imam
Khomeini's message to the effect that no Iranian official has the right 10 meet
Jimmy Carter’s representatives, stopped their journey at midpoint in Istanbul
and will not come to Iran.

Annex 33

“STUDENT' STATEMENT No. 20. FBIS, DaiLy REPORT, 9 NoveMBER 1979,
pr. R3

LID081143 Tehran Domestic Service in Persian, 1030 GMT, 8 Nov, 79 LD.

[Text] Statement No. 20 of the Muslim student followers of the Imam’s
policy has been issued as follows:

In the name of Gaod, the compassionate, the merciful. In the light of revelation
statement No. 2 and of other documents captured, Bruce Laingen, chargé
d’affaires of the American Embassy in Tehran, is a plotting spy, and in view of the
fact that the said person has ignored our previous warning and has not
surrendered this is to declare that with effect from 8 November, that is today, the
fugitive chargeé d’affaires in Iran, who is staying at the Foreign Ministry, will be
regarded as one of the American hostages and has no right whatsoever to leave his
place. Thus, a special team will be sent to the Foreign Ministry to guard him.
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Annex 3

STATEMENTS oF FOREIGN MINISTER GOTBZADREH. FBIS, DalLY REPORT,
3 DeceMBeR 1979, rp. R20-R21

LDO11121 Tehran Domestic Service in Persian, 1030 GMT, 1 Dec. 79 LD.

/ Text] Interviewed by a correspondent of the Voice and Profile of the Islamic
Republic of Iran, Sadeq Gotbzadeh said: | have never said in any interview that
the chargé d'affaires of the US Embassy and two of his companions could leave
Iran. Rather, it has been announced that, if the US Embassy’s chargé d’affaires
and his two companions, who have sought asylum in the Iranian Ministry of
Forcign Affairs, should leave this ministry, the ministry would not accept any
responsibility for them.

STuDENTS DECLARE LAINGEN HOSTAGE

NCO011045 Paris AFP in English, (044 GMT, | Dec. 79 NC.

[Text} Tehran, | Dee. {AFP)}—The militant Iranian students occupying the
US Embassy here said today that the Awmerican chargé d’affaires, Bruce
Laingen, and two other US diplomats thought to be in the Foreign Ministry
building were their hostages.

The Islamic students, who spoke to the AFP by telephone, said that Mr.,
Laingen and the other diplomats were under their surveillance,

Iranian Foreign Minister Sadeq Gotbzadeh said during a press conference
yesterday that Mr. Laingen and the other twa were “free to leave the country
when they wished”, But he added it would be difficult to protect them on the
route from the ministry building to the airport.

Annex 35

ExcErpTS FROM INTERVIEW WITH FOREIGN MINISTER GOTBZADEH. FBIS,
DaiLy REPORT, 3 DEceEMBER 1979, pp. R37-38

LD021410 Paris Domestic Service in French, 1200 GMT, 2 Dec. 79 LD.
[Intervicw with Iranian Foreign Minister Sadeq Gotbzadeh by Paris radio
reporters Yves Mourousi in Paris and Yves-Paul Vincent in Tehran—live.)

x %

[ Mourousi] So you are ready to wind up the affair if the Shah is handed back
to you, And tell me, are you going o hand the three diplomats who are at your
place 1o the students, so that they join the other hostages at the Embassy?

[Gotbzadeh] As | said very clearly yesterday, they have come to us at the
Munistry ol Foreign Affairs and they are there now. They are free.

{ Mawrousi] Tn their movements. . ..

[Gotbzadeh ] Free o wail there; we are going to insure their safety, their safety
there, but thc moment they go away, the moment they leave the Ministry of
Foreign Affairs, we are no longer responsible. So they are there, they are safe.

Annex 36

ExcERPTS FROM INTERVIEW WITH FOREIGN MINISTER GOTBZADEH. FBIS,
DaiLy ReporT, 6 DECEMBER 1979, pP. R29-30

LD051655 Paris Le Figaro in French, 4 Dec. 79, p. 3 LD.
[Special correspondent Thierry Desjardins undated Tehran interview with
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Iranian Forcign Minister Gotbzadeh: “Sadeq Gotbzadeh: ‘The Hostages Will
Be Tried By the Students’™.]

[Text} Tehran—"The ball is in the Americans’ courl. We have done all we
can.” It is 0800. Sadeq Gotbzadeh, the Ayatollah’s foreign minister, receives me
in his office on the 11th floor of radio house. He had three hours sleep last night,
but this man, “built like a tank™, is as firm as a rock.

He lights his pipe and goes on: “As soon as we learned that the Shah was
benefiting from US asylum we did all we could 1o avoid any escalation, First we
askcd for two Iranian doctors to be allowed to examine the Shah to see if he was
really sick, so that we could at least explain the US attitude to our own public.
The Washinglon administration categorically refused. Then the embassy affair
began. We tried to sort things out by proposing a legal process which would
have permitted the Shah’s extradition. The American response was 1o siop
buying our oil (which is rather to our advantage in any case). Then the
Americans turned their attention to Iranian students living in the United States.
We have formal reports stating that some people have died. Young Iranian men
have been killed and Iranian girls raped over there, and all in the name of
humanity. Well, not one American has been struck in the streets here, you can
bear witness to that. Our public’s reaction to all this has been very sober. And
then we began to think that our efforts to defuse the crisis were being interpreted
in the United States as a sign of weakness on our part and that the United Staucs,
like a spoiled child, wanted to get all its own way. Then nothing was possible any
longer. And now it is up to the Americans to make a move.”

“Send Back the Shah.”

[Question] But what can Carter do?

[ Answer ] Basically, send back the Shah.

[Question] He cannot do that, and you well know it.

[Answer ] That is his problem,

[ Question] Would the opening of the files on the Shah’s fortune defuse the
crisis?

{Answer ] It could ease the atmosphere but would not resolve the problem.

[ Question] So the hostages will be tried?

[Answer] Yes.

[ Question] By whom?

[ Answer] By the students themselves.

[Question] When?

[ Answer] 1 don’t know.

[ Question] As regards the chargé d’affaires and his two colleagues who are at
the Foreign Ministry, you recently said yourself that they are free to go, which is
difficult for international public opinion to believe.

[ Answer| No. There was a misunderstanding. [ said, and [ repeat, that those
three men asked to be granted the right of asytum at the ministry. That asylum was
granted. Therefore, as long as they remain in the ministry I am personally
responsible for insuring that nothing happens to them, but those men too have no
doubt committed crimes. So as soon as they leave the ministry precincts they will
fall back into the hands of justice, and then I will be the first to demand that they
be arrested and tried.

Annex 37

“STUDENT" STATEMENT, UNNUMBERED. FBIS, DaAILY REPORT, 4 JANUARY
1980, p. 10

LD04!140 Tehran Domestic Service in Persian, 1124 GMT, 4 Jan. 80 LD.
[Statement issued by the Muslim Student Followers of the Imam’s Policy
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in conneclion with the summoning of the “former” US Embassy charge
d'affaires—read by announcer.]

[Text] In the name of God, the merciful, the compassionate, The Islamic
Republic of Iran Foreign Ministry. 11 is necessary to notify Mr. Bruce Laingen,
the chargé d'affaires of the US espionage den in Tehran, to report to the
espionage den, in order to explain the discovered intelligence documents. Tt is up
to the Foreign Ministry to take responsibility for his transfer to the espionage
den. :

{Sigred] The Muslim Student Followers of lmam’s Policy.

[ Dated] 4 Januvary 1980.

Annex 38

ExcerPT FroMm MEssaGr FROM FOREIGN MINISTRY SUPERVISOX BANI-SADR.
FBIS, DaiLy RerorT, 13 Novemser 1979, p. R37

LD101237 Tchran Domestic Service in Persian, 1030 GMT, 12 Nov. 79 LD.

[Message from the “supervisor” of the Ministry of Foreign Affairs of the
Islamic Republic of Iran to the **US Nation”—read by announcer.]

[ Text} O Americans, since the day when the students entered the US Embassy
—it would be better if we said one of the important US administrative and
espionage cenires in the world—the propaganda machines have begun the
dissemination of constant propaganda aimed at deceiving you Americans and
the people of the world to the effect that under an Islamic government no
standard or law is respected, that a tradition which for centuries has cnjoyed
respect by mankind has been violaled, and that an embassy which is part and
parcel of your country’s soil is attacked and those who enjoy political immunity
are taken as hostages.

However, they do not tell you Americans that the Embassy of your
Government in Jran bears no resemblance (o an embassy. Despitc the fact that
prior to and following the fall of your last puppet the majority of the documents
were taken away fTom the Embassy, the remainder of the documents were also
burned in three hours, despite the fact that all the computer sets were generally
destroyed, the sets left behind and the captured documenis leave no room for
doubt thal the Embassy was the real centre of power in Iran during the era of the
former Shah and that Iran’s real court was your government Embassy in
Tehran. Now ask your Government whether it permits other countries (o turn
their embussies in the United States inta ceutres of government and interference
in trivial and major affairs and of espionage in the country and in the region?

Annex 39

INTERVIEW WITH AYATOLLAH BEHESTL STERN, HAMBURG, 29 NOVEMBER 1979,
IN GERMAN, INFORMAL UNITED STATES TRANSLATION

[ Stern} 1t is understandable that the Persians wish to bring the Shah back to
Persia to put him on trial herc. Yet the extraterritorial status of an embassy is
something like a basic law in the civilized relations between peoples. Have the
laws of civilization becn rendered invalid in the lran of the mulahs and
ayatollahs? :

[ Bekeshti] 1t was not the government which stormed the Embassy.

[ Stern] But it approved il later . . .

[ Beheshti] ... Wc approved it because this is the understandable reaction of a
long oppressed socicty against a superpower. We have not trcated any other
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country this way. Take Great Britain, When a group wanted to occupy the
British Embassy it was prevented from doing so by another group. What was
involved in the case of the US Embassy was a thrust against a great enemy of the
Iranian people. ’

[Stern] But the “enemy” is not sitting here in the Embassy but at best in
Washington. The people whom you are holding hostages are not the “murderers
of your youth™, as you are saying time and again.

[ Beheshti] But they supported the murderers and spied for them.

[ Stern] 1f spies are discovered in a foreign embassy it is standard procedure to
expel them but not to take them as hostages.

[ Beheshti] 1t is standard procedure, but not revolutionary. If we were talking
here about diplomatic traditions, then I would say you are right. But we have a
revolution. And they have laws of their own. Being revolutionaries we support
the youth because this action is the only way to make the world familiar with
their ideas, goals and feelings of revenge. The world must understand that.

[Stern] Dr. Beheshti, you have lived in the West for many years. You are
familiar with the mentality of the Western people. Do you really believe that a
superpower like the United States can afford to extradite a fatally ill former ally
without losing face?

[ Beheshtif The US Government did not accommodate the Shah after his fall
—why did it have to do so now?

[Sternj 1 told you: for humanitarian reasons.

[ Beheshii] Sir, this is a point which our people do not understand.
Humanitarian reasons! An enemy of humanity cannot be treated in a
humanitarian way.

[Stern] We must repeat the question: Do you really believe that the United
Statcs will extradite the Shah?

[ Beheshti] Everything is possible in this world. We understand that the
Americans condemn the taking of hostages and describe it as inhuman. But keep
in mind that our courts called on the Shah to stand trial before them, but he did
not come. Now he is in the hands of the US Government. Does the international
custom which you just cited not command that the Shah be turned over to those
who are entitled to legal prosecution?

[ Stern] There is, after all, no extradition agreement between the United States
and Iran.

[ Beheshti] The fact is that by their refusal to extradite the Shah the Americans

. were the first (o violate the commandment of humanity. We only paid back in
kind.

[ Stern] What does the Koran have to say about this primitive way of revenge
thinking?

[ Beheshti] 1t allows it, but it also says that forgiving is better.

[Stern] And yet, you want to put the hostages on trial—with the chance that
they might be sentenced to death. ‘

[ Beheshti] Whoever really has engaged in espionage will have to answer for it.

[ Stern] Do you have proof of espionage?

[ Beheshti] Everybody knows that, after all. There will be proof indeed.

Amnex 40

InTERVIEW WITH SEYYED Hoseyn. FBIS, Dany REpoRT, 3 DECEMBER 1979,
p. R 19

LD0O3090! [Editorial report] Paris Le Monde in French, 30 November,
publishes on pages 1 and 3 a 1,400-word Eric Rouleau Tehran dispatch outlining
the circumstances of Iranian Foreign Minister Bani-Sadr’s dismissal and discussing
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the policy which the former foreign minister had followed. Rouleau points out that
Buni-Sadr thought the hostages affair could lead to the collapse of the Islamic
republic—a view not shared by the "Qom strategists’".

“Seyyed Hoseyn, Imam Khomeini’s grandson and adviser to us on
Monday, 26 November: ‘The occupation of the US Embassy is particularly
profitable both in the Third World and in Iran itself.” Hoseyn's theory,
which is as well-argued as Mr., Bani-Sadr's, could be summarized as
follows:-

1. The blows dealt against US imperialism have absorbed all the internal
conflicts which were undermining the Islamic Republic, and have united the
cntire population, regardless of class and political leanings, under the
Tmam’s banner. The Embassy’s occupation is the most popular event that
has occurred since the monarchy was overthrown. ‘It has enabled us to
open the door to a strategic alliance between the Islamic movement and the
secular and left-wing groups and te a tactical alliance with the Soviel bloc’,
Seyyed Hoseyn told us in particular.

2. *The Third World and Muslim peoples, especially the Arabs now
regard the Iranian Revolution as their own,” The occupation of the US
Embassy has been scen by them as an exciting challenge to the most
powerful of the two superpowers. "We have therefore liberated these
peoples from fear, from “psychological occupation™, which is more effec-
tive than any other, to which US imperialism subjected them’, Seyyed
Hoseyn stated, the seizurc of diplomats as hostages is not regarded by Third
World populations as a violation of international law about which,
morcover, they understand very little. *The poor and underprivileged
despise the legal and meddlesome minds of the rich and powerful’, Seyyed
Hoseyn added and he is considered to be as ‘radical’ as his grandfather.”

Annex 41

Excerer FroM INTERVIEW WITH AvATOLLAH KHOMEINI. FBIS, DalLy
REFORT, 30 Novemper 1979, r. RS

LD300350 Tehran Domestic Service in Persian, 0125 GMT, 30 Nov. 79 LD.

[Intervicw of Ayatollah Khomeini by “‘European correspondents” on 29
November in Qom:; questions in English—recorded.|

(Excerpts] [Announcer] Radio and European press correspondents arc here,
some of whom come from such small countries as Belgium, Spain, Italy, Greece,
and wha previously (?spent some time) in Iran. They were here last year during
the revolution [words indistinct].

{Khomeini] In the name of God, the compassionate, the merciful. What 1
expect from the correspondents is that what T have to say should not be
confused: It should be published just as ! say it, without adding to it or
shortening it. They should not bring in their opinions on what I have written and
should not to fall under the influence of evil propaganda. They should reflect
Iran’s problems just as I state them.

[ Question] We come from small European countrics and (?we should know
about) the American yoke [words indistinct]. After the last few days, Your
Eminence, it appears evident that American intervention in Iran will have
serious consequences for world peace. Your Eminence, do you think that the
Americans are taking the risk just to protect the criminal Reza Pahlavi, or do
you think they have some other aims as weli?

[ Answer] It is possible that they may have entertained other objectives since
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we do not see such humanity in Carter and those who are in charge of affairs
that they would be prompted by a love of mankind in refusing to return
Mohammad Reza. The reason is simply that even in this issue, if these people
were philanthropists they would not say: We, for the sake of a few men, will
cither subject 35 million people to an economic blockade so that—as they think
—these people will perish from hunger. Nor would they say: We will start a war
—whereby they would drag into blood and dust their country, our country and a
great many others. All this makes one think that the issue is not onc of
philanthropy. There are other issues at work and one might possibly be stronger
than others, that is, that they know what crimes they have committed through
the agency of that corrupt person. They arc aware of this. Perhaps a great many
of the crimes perpetrated by Mohammad Reza were such that no one else but he
and the Presidents knew anything about them; perhaps not even the government
apparatus—neither ours nor theirs. These could be secrets. These crimes could
be secrets kept by the President at the time and by Mohammad Reza. I
appears 1o us that Mr. Carter is afraid of this. He is terrified now that il
Mohammad Reza is put en trial and if we try him, besides his crimes which
would be proved, other people’s crimes, the crimes of the Presidents of this time,
particularly Mr. Carter, the latest President, these people’s crimes would also be
proved,

And just as we have demanded-—are demanding—the trial of Mohammad
Reza and, God willing, we will yet try him, then we will also demand the trial of
the Presidents, those who were partners in these crimes, no matter what post
they occupy—whether they be Carter, Nixon, Johnson or anybody else. We will
demand their trial. And the fear which Carter now has is precisely this. He is
afraid that his crimes might be proved and that we might prosecute him for those
crimes and that he might lose his chance of being President, which he covets. For
this reason he is in a state of panic.

He is therefore sparing no effort. He is resorting to any means. Probably not a
day passes without (?messages) being received by our Foreign Ministry from
abroad, from various countries to whom they have appealed. They keep
appealing to us to release the hostages and so forth. Consequently, Mr. Carter’s
motive is not humanitarian, of that we arc almost certain. He has become
panicky, and rightly so, for traitors are normally in a state of panic. He was
under the illusion that by staging certain manoeuvers he could acquire some
prestige in America. All he is concerned about is getting re-elected. That is all he
wants,

The thing is that Mr. Carter has not had a divine upbringing [rarbiyat-e
asmani]. When you hear that during the past few days he has gone to church
once in order to pray for the release of these hostages, you must realize that his
prayers are like those of Mohammad Reza, who used to go to Mashhad for this
purposc. This is precisely what one of our scholars, Ubeyd Zakan, used 1o say,
that: Surprise, the cat is repenting.

This is the thing. Consequently, the possibility that he may be doing
something for Mchammad Reza, on humanitarian grounds, is rather remote.
So, this is entirely up to him; it is up to him to recognize the situation. Is he Lo
conclude that in order to get re-elected he should start a war and ruin his own
country? Is this how he assesses the situation—that he ought to start a war? If so,
he will be defeated. There is no possibility that he ought to adopt a rational line
and return this criminal who committed many crimes in this country for more
than 50 years, who has killed our young people and ptundered and wasted all
our resources, should he decide to hand him over to us, then afterwards, if they
{presumably Shah and associates] are found guilty, which they are for we
consider them as guilty—anyway, once he returned them and also returns our
property, then we might consider leaving them be fma mozayegeh nadarim keh
inha ra tarkeshan konim].
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LETTER DATED 9 NOVEMBER 1979 FROM THE PERMANENT REPRESENTATIVE OF THE
UNITED STATES OF AMERICA TO THE UNITED NATIONS ADDRESSED TO THE
PRESIDENT OF THE SECURITY COUNCIL

[ See Selected Document [, Appendix A, p. 46, supraf

Annex 43

STATEMENT BY THE PRESIDENT OF THE Uniten Nations Security Counaiw,
9 Novemeer 1979

S/13616.
% November 1979,

STATEMENT BY THE PRESIDENT OF THE SECURITY COUNCIL

On 9 November 1979, following consultations among the members of the
Security Council, the President of the Security Council made the following
statement:

“Following consultalions among the members of the Security Council, 1
am authorized as President of the Council to express the Council’s
profound concern over the prolonged detention of American diplomatic
personncl in Iran. Speaking us President of the Security Council on behall
of the Security Council and, while not wishing to interfere in the internal
affairs of any country, I must emphasize that the principle of the inviolabil-
ity of diplomatic personnel and establishments be respected in all cases in
accordance with internationally accepted norms. Therefore, I urge in the
strongest terms that the diplomatic personnel being held in Iran be released
without delay and provided protection. I further urge the Secretary-General
to continue 1o use his good offices to assist towards this objective.”

Annex 44 .

STATEMENTS BY THE PRESIDENT 0F THE UNITED NATIONS GENERAL ASSEMBLY,
9 NovEMBER AND 20 NOVEMBER 1979

GA/6076,
9 November 1979,

ASSEMBLY PRESIDENT'S STATEMENT ON AMERICAN HOSTAGES

A spokesman made the following statement today on behalf of the President
of the General Assembly, Salim A. Salim (IJnited Republic of Tanzania):

“The President has been following the developments in Iran with greatest
concern. He is very much concerned at the safety and security of American
personnel now held as hostages.

He has been in consultation with a number of delegations, including the
charge d’affaires of Iran.

He is scheduled 1o meet the chargé d'affaires again today at 12.30 p.m.

The President is sending a personal message to the Ayatollah, appealing
for the release of the hostages.”
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GA/6096.
20 November 1979.

ASSEMBLY PRESIDENT REPEATS APPEAL FOR RELEASE OF UNITED STATES
HOSTAGES 1N [RAN

The following statement on behalf of the President of the General Assembly,
Salim A, Salim (United Republic of Tanzania), was made today:

The President wishes to express his personal gratification and appreciation at
the refease of the 13 American hostages which ook place yesterday. At the same
time, however, he reiterates his deep concern at the continued detention of the
remaining diplomatic personnel at the Embassy. In this respect, the President
recalls the appeal he had addressed to Avatollah Khomeini on 9 November 1979
that all the hostages be released immediately. The President wishes to reiterate
this appeal and to express his particular concern that the remaining hostages be
released without delay.

The President is convinced that the call for the release of the hostages
represents the collective concern of the international community who clearly feel
strongly that the sanctity of diplomatic premises and diplomatic personnel must
be respected, withoul any exceptions, at all times. It is the fervent hope of the
President that the action by the Iranian authorities to release the 13 hostages will
be followed with the release of all the other hostages.

The President feels that whatever the bilateral differences and areas of concern
between the United States and Iran, it is crucial that international law and
praclice governing the treatment of diplomatic missions and their agents be
scrupulously observed.

Annex 45

PROVISIONAL VERBATIM RECORD OF THE TWO THOUSAND ONE HUNDRED AND
SEVENTY-SECOND MEETING OF THE UNITED NATIONS SECURITY COUNCIL

S/PV.2172.
27 November 1979.

Held at Headquarters, New York, on Tuesday, 27 November 1979, at 3 p.m.

President:  Mr. Palacios de Vizzio (Bolivia)

Members: Bangladesh Mr. Kaiser
China Mr. Chen Chu
Czechoslovakia Mr. Hulinsky
France Mr. Lepretie
Gabon Mr. N'Dong
Jamaica Mr. Mills
Kuwait Mr. Bishara
Nigeria Mr. Clark
Norway Mr. Algard
Portugal Mr. Futscher Peregira

Union of Soviet Socialist Republics  Mr. Troyanovsky
United Kingdom of Great Britain

and Northern Ireland Sir Anthony Parsons
United States of America Mr. McHenry
Zambia Mr. Lisaka

This record contains the original text of speeches delivered in English and
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interpretations of speeches in the other languages. The final text will be printed
in the Official Records of the Security Council.

Corrections should be submitted to original speeches only. They should be
sent under the signature of a member of the delegation concerned, within one
week, to the Chief of the Official Records Editing Section, Department of
Conference Services, Room A-3330, Alcoa Building, 866 United Nations Plaza,
and incorporated in a copy of the record.

The meeting was called 1o order wr 3.55 p.m.

Adoption of the Agenda.
The agenda was adopted.

Letter dated 25 November 1979 from the Secretary-General addressed to the
President of the Security Council (5/13646).

The President (interpretation from Spanish): I wish to inform members of the
Council that T have reccived letiers from the representatives of Iran and Sri
Lanka in which they request to be invited 1o participate in the Security Council’s
discussion of the item on its agenda. In accordance with the usual practice I
propose, with the conscnt of the Council, to invite those representatives to
participate in the discussion without the right to vote, in accordance with the
relevant provisions of the Charter and Rule 37 of the Council’s provisional rules
of procedure. -

There being no objection, il is so decided.

At the invitation of the President, Mr. Salamation (Iran) took a place at the
Council table; Mr, Fernando (Sri Lanka) took the place reserved for him at the
side of the Council Chamber,

The President (interpretation from Spanish): The Security Council will now
begin its consideration of the item on its agenda.

The Security Council is meeting today in response to a request by the
Secretary-General contained in a letter dated 25 November 1979 {rom the
Secrelary-General addressed to the President of the Security Council (8/13646).

I wish to draw the attention of members of the Council to document 5/1365¢,
which conlains the text of a letter dated 27 November 1979 from the Charge
d’AfTaires of the Permanent Mission of Iran to the United Nations addressed to
the President of the Security Council.

I now call on the Secretary-General.

The Secretary-General: Mr. President, may [ first of all express my apprecia-
tion to you and to the members of the Security Council for having convened this
highest organ of the United Nations for international peace and security in
response t¢ my letter of 25 November, This demonstrates clearly the overriding
concern of the Council to find a peaceful solution of the crisis which has arisen
between the United States and Iran.

As members of the Council arc aware, within the past three weeks 1 have been
continuously involved in efforts to find means of resolving this very serious
problem. Similar efforts have been made by you, Mr. President, as well as by
many governments. | take this opportunity to express my sincere appreciation
for these efforts.

We all know the basic clements of the problem before us. The Government of
the United States is deeply concerned at the seizurc of its embassy in Tehran and
the detention of its diplomatic personnel, in violation of the relevant interna-
tional conventions. The Government of Iran secks redress for injustices and
abuse of human rights which, in its view, were committed by the previous
régime.

A major concern, of course, must be for the fate of the individuals involved.
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But apart from the humanitarian, legal and psychological aspects of the problem
there can be no question that the international community has become
increasingly disturbed at the dangerous level of tension arising from this
situation. This threatens the peace and stability of the region and could well have
very grave consequences for the entire world. In the prevailing circumstances it
became clear to me that the efforts I have mentioned, which were conducted with
good faith and determination, could not for the time being overcome the very
difficult obstacles with which we were faced. Although at times in the past few
days agreement scemed close, in the end the gap appeared (o be too wide to be
bridged at this stage.

Tt was in the light of these developments and of the escalation of tension that 1
concluded that the present crisis poses a serious threat to international peacc and
security. Accordingly, in the exercise of my responsibility under the Charter, 1
asked for the urgent convening of the Security Council. [ may mention here that
this move was supported and welcomed by the Governments of Iran and the
United States. As you are aware, Mr. President, it was also unanimously
supported by the members of the Council in the consultations which took place
yesterday. | earnestly hope that this Council can be of assistance in helping the
parties to find ways and means to reconcile their differences. In this connection [
was pleased to have confirmation today that the Foreign Minister of Iran will
come to New York to participate in our deliberations.

Although in the past weeks we have discussed various formulae which might
prove useful in resolving this very serious crisis, I do not think it would be
appropriate for me to make any detailed proposals at this time. 1 am sure that
the parties concerned are as anxious as anyone to sce an end to the present
deplorable situation and 1 would urge them 1o make every effort to avail
themselves of the opportunities offered by the machinery of the United Nations.
In the meaatime [ appealed to them to exercise the maximum restraint and to
avoid any actions which could further inflame the situation.

I believe that the Security Council can be of great assistance in these difficult
days and that it has a right and a duty to assist in resolving a situation which
poses grave dangers to the structure of international peace. 1 am confident that
the Council will make every effort to do this, guided by the principles of justice
and international law.

Before concluding, Mr. President, 1 wish to pay a tribute to you personally
and to the members of this Council for your very helpful and responsible
handiing of the preparalory consultations. We all realize the very delicate and
unusual nature of this situation. T wish to say how grateful T am for your
constructive response.

The President: 1 would like to thank the Secretary-General for his statement.

1 wish to refer to the letter of the Secretary-General dated 25 November 1979
{S/13646), on the basis of which the Council is meeting and which reads as
follows:

“I wish to refer to the grave situation which has arisen in the relations
between the United States and Iran. The Government of the Uinited States
is deeply disturbed at the seizure of its Embassy in Tehran and the detention
of its diplomatic personnel, in violation of the relevant international
conventions. The Government of Iran seeks redress for injustices and abuse
of human rights which, in its view, were committed by the previous régime.
The international community is increasingly concerned that the dangerous
level of tension between these two countries threatens peace and stability in
the region and could have disastrous consequences for the entire world.

In my opinion, therefore, the present crisis poses a seriows threat to
international peace and security. Accordingly, in the exercise of my
responsibility under the Charter of the United Nations, I ask that thc
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Sccurity Council be convened urgently in an effort to seek a peaceful
solution of the problem in conformity with the principles of justice and
internationat law.” (S/13646.)

I also wish to refer to the letter dated 27 November 1979 from the Chargeé
d’Affaires of the Permanent Mission of Iran to the United Nations addressed to
me {S/13650), by which he requested that formal dcliberations of the Security
Council be postponed out of respect for the most holy days of Tassua and
Ashura, days highly revered and commemoraled for centuries in many Islamic
countries, particularly Iran, and in order to enable His Excellency Mr. Abolhas-
san Bani-Sadr, the Forcign Minister of tran, to arrive in New York 50 as to be
able to participate in full debate by the Security Council as of Saturday evening,
| December 1979,

After consultations, the Council has, therefore, agreed to adjourn its meeting
until 1 December 1979 at 9 p.m., subject to the understanding that it will
reconvene before then if the situation demands it.

I also wish 10 draw the attention of the Security Council to the fact that on
9 November 1979, following consultations among members of the Security
Council, [ issued the following statement on behalf of the members of the
Security Council, urgently asking for the release and protection of American
diplomatic personnel who have been detained in Iran since 4 November 1979:

“Following consultations among the members of the Security Council,
I am authorized as President of the Council to express the Council’s
profound concern over the prolonged detention of American diplomatic
personnel in Iran. Speaking as President of the Security Council [on] behalf
of the Security Coungcil, and while not wishing to interfere in the internal
affairs of uny country, I must emphasize that the principle of the inviolabil-
ity of diplomatic personnel and establishments be respected in all cases in
accordance with internationally accepted norms. Therefore, | urge in the
strongest terms that the diplomatic personnel being held in Iran be released
without delay and provided protection. | further urge the Secretary-General
to continue to use his good offices to assist towards this objective.”

On behalf of the Sceurity Council, I strongly reiterate this appeal.

In view of the serious threat to international peace and security, the Security
Council will not relent in its urgent efforts 10 scck a peaceful solution of the
problem in conformity with the principles of justice and international law.

{continued in Spanish)
The Security Council will reconvene on | December 1979, at 9 p.m,, (o
continue its consideration of the item on its agenda.

The meeting rose at 4.(5 p.m.

Annex 46

SucuriTy Councit REsoLuTION 457 (1979)

ADOPTED BY THE SECURITY COUNCIL AT ITS 2178th MERTING ON 4 DECEMBER
1979

The Security Council,

Having considered the letter dated 25 November 1979 from the Sceretary-
General (S/13646),

Deeply concerned at the dangerous level of tension between Iran and the
United States of America, which could have grave consequences for inter-
national peace and sccurity,
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Recalling the appeal made by the President of the Secunity Council on 9
November 1979 (5/13616), which was reiterated on 27 November 1979
(S/13652),

Taking note of the letter dated 13 November 1979 from the Foreign Minister
of Iran (§/13626) relative to the grievances of Iran,

Mindful of the obligation of States to settle their international disputes by
peaceful means in such a manner that international peace and security, and
justice, are not endangered,

Conscious of the responsibility of States to refrain in their international
relations from the threat or use of force against the territorial integrity or
political independence of any State, or in any other manner inconsistent with the
purposes of the United Nations,

Reaffirming the solemn obligation of all States parties to both the Vienna
Convention on Diplomatic Relations of 1961 and the Vienna Convention on
Consular Relations of 1963 to respect the inviolability of diplomatic personnel
and the premises of their missions; :

1. Urgently calls on the Government of Iran to release immediately the
personnel of the Embassy of the United States of America being held in Tehran,
1o provide them protection and to allow them to leave the country;

2. Further calls on the Governments of Iran and of the United States of
America to take steps to resolve peacefully the remaining issues between them to
their mutual satisfaction in accordance with the purpeses and principles of the
United Nauons;

3. Urges the Governments of Iran and of the United States of America to
exercise the utmost restraint in the prevailing situation;

4. Requests the Secretary-General to lend his good offices for the immediate
implementation of this resolution and to take all appropriate measures to this
end;

5. Decides that the Council will remain actively seized of the matter and
requests the Secretary-General to report urgently to it on developments regard-
ing his efforts.

Annex 47

ExcerPr FROM AN INTERVIEW WITH ForeiGN MINISTER GOTBZADEH. FBIS,
DaiLy Rerorr, 18 Decemaer 1979, ep. 2-3

LD171430 Tehran Domestic Service in Persian, 1030 GMT, 17 Dec. 79 LD.

[Text] Sadeq Gotbzadeh, the Minister for Foreign Affairs of* the Islamic
Republic of Iran, yesterday afternoon, Sunday, answered questions by reporters
about the verdict of The Hague court and also the issue of the study of the US
aggressive policy in Iran in an interview held at the Ministry of Foreign Affairs.

In reply to a question regarding the verdict of The Hague court on the release
of the US hostages and the handing-over of the US Embassy, the Minister for
Foreign Affairs said: We frankly announced in the communiqué we sent them
that the issue of the hostages is part of a greater issue; that is, the crimes of the
Shah in Iran during his shameful reign and the enforcement of the aggressive US
policy in Iran during the past 25 years. Therefore, if this issue were to be
appraised, all of its parts should be appraised. Hence, we do not recognize the
legitimacy of the court in appraising one part of the issue.

The prefabricated verdict of the court was clear to us in advance; for this
reason Iran’s charge d’affaires at The Hague was ordered to officially reject the
decision of The Hague court. Of course, the United States will pursue the effects
of this verdict and will 1ake it to the United Nations and the Security Council
and will try to threaten us and subject us to economic sanctions.
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The United States will continue the games it has been playing, which of course
has no effect on our will. As we have done so far, what we believe in we will
continue to do and will advance (tooth and nail).

Annex 48

STATEMENT OF SECRETARY OF STATE VANCE BEFORE THE SECURITY COUNCIL,
29 DECEMBER 1979

We meel tonight at a moment when the principles upon which this great
international body rests arc being sharply challenged in Tran. More than eight
weeks have passed since our Embassy was seized and our people and those from
other nations were taken hostage in Tehran. On three separate occasions, this
Council has unanimously expressed the will of the international community that
the hostages be released immediately.

From the outsct, the Secretary-General, with the full co-operation of the
United Staies, has laboured unceasingly for a peaceful solution. The President of
the General Assembly has twice urged Iran to release the hostages. The
International Court of Justice has spoken, clearly and unanimously. Govern-
ments and world leaders of varying political and religious faiths have appealed
for the release of our people. And the US Government has, with determination,
persistence, and patience, pursued every peaceful channel available to us.

The responsc of those who perpetuate this crisis—the terrorists who have
invaded our Embassy and the Government of Iran which supports them—has
been defiance and contempt. They have placed themselves beyond the world’s
law and beyond the moral imperatives that are common 1o the world’s cultures
and religions.

At the heart of this matter are 50 men and women—still captive, still isolated,
still subjected to the most scvere strains. The World Court in its unanimous
decision expressed concern that continuation of these conditions of imprison-
ment “‘exposes the human beings concerned to privation, hardship, anguish
and even danger to life and health and thus 10 a serious possibility of
irreparable harm”. Claims that the hostages are well ring hollow, for the
international community has been denied either consistent or comprehensive
access to them.

But let us be clear: it is not only 50 American men and women who are held
hostage in Iran, It is the international community. This is far more than a
conflict between the United Stales and Iran. Iran has placed itsell in conflict with
ltahqlstructure of law, with the machinery of peace all of us have painstakingly

uilt.

The time has come for the world community to act, firmly and collectively, to
uphold international law and preserve international pcace. We must give
practical meaning to the principles and purposes of our Charter.

As long as lran remains indifferent to the voices of reason and mercy that have
been raised from every corner of the world, as long as it refuses to recognize the
common rules of international behaviour, it must accept the consequences of its
deliberate actions.

On 25 November the Secretary-General, acting under Article 99 of the
Charter, took the extraordinary step of requesting an urgent meeting of the
Council to deal with this crisis, stating that “the present crisis poscs a serious
threat to international peace and security”. The Council’s resolution [457] of 4
December, adopted unanimously, expressed the Council's deep concern at the
dangerous level of tension and spoke of possible grave consequences for
international peace and security.

These statements, along with the many statements of concern by member
States, make clear the judgment of the international community that Iran’s act
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of taking and holding hostages represents a violation of the law of nations and
threatens international peace and security. If Iran continucs to hold the
hostages, after the Council and the world community have unanimously called
for their release, action against Iran under Chapter VI1 of the Charter is not only
justified but required to promote a peaceflul solution of this crisis.

1t is therefore incumbent upon all of us as members of this Council to take the
steps necessary o insurc that the Council’s earlier unanimous decision is
implemented. My Government therefore seeks a resolution which would
condemn Iran’s failure to comply with earlier actions of the Security Council
and of the International Court calling for the immediate release of all the
hostages. The resolution would further provide for two additional steps:

First, request the Secretary-General to intensify his good office’s efforts,
noting his readiness to go personally to Tehran and to report back to the
Council by a specified dalte;

Second, decide that, il the hostages have not been released when the Council
meeis again at the early specified date, the Council will at that time adopt
specific sanctions under Article 41 of the Charter.

We believe that the continued solidarity of the international community will
serve to demonstrate that an early resolution of the problem is to the benefit of
all, The prolongation of this crisis is in no one’s interest.

We arc not unmindful of the grievances of the Iranian people. We respect
Iran’s sovereignty and independence and the right of the Iranian pcople to
decide their own form of government. As we have repeatedly emphasized, once
the hostages arc released unharmed, we are prepared, in accordance with the UN
Charter, 1o seck a resolution of the issues between us.

With the hostages’ release, the way will be clear for Iran to present its
grievances in any appropriate forum. The United States, however, cannot
respond to claims of injustice while our citizens are held in unjust captivity in
violation of the resolutions and orders of the world’s primary peacekeeping
institutions, As a great American President, Abraham Lincoln—a man of deep
compassion and understanding—once declared: “There is no grievance that is a
fit object of redress by mob law.”

Qur patience and forebearance have been severely tested in these past weeks.
They are not unlimited. We have made clear from the beginning that we prefer a
peaceful solution to the other remedies that are available to us under interna-
tional law, It is in the intcrest of such a peaceful solution that today we call upon
this body to act.

Let us act now 10 preserve the web of mutual obligation which binds us
together and shields us from chaos and from disorder. For therc can be no
evasion of this central point: if the intcrnational community fails to act when its
law is flouted and its authority defied, we not only diminish the possibility for
peace in this crisis; we belitile this institution of peace itself.

Effective action by the Security Council can breathe new life into the
provisions of the Charter and the decisions of this Council. It can remind all of
us, now and in the future, of our solemn obligation to heed the judgments of this
body and to preserve its central place in the maintenance of international peace
and securily,

Let us move together, in a manner that is ¢lear and convincing, to demon-
strate that the rule of law has meaning, and that our machinery of peace has
practical relevance. Let us protect, as we must, the basic process that permits
nations to maintain civilized relations with one another.

Through the decision we urge on this Council, we together can hasten the day
when this order is resolved. And through our demonstrated commitment to the
purposes of our Charter, we will strengthen both the principles and the
institutions that serve world peace and protect us all.
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OFFICIAL FRENCH, SPANISH, RUSSIAN AND CHINESE TEXTS OF THE OPTIONAL
PROTOCOLS CONCERNING THE COMPULSORY SETTLEMENT OF DISPUTES

Las Etata narties au présent Protooels et b lu Convention 4e

Yienns susr les relations diplosatiques, ci-apris dénommés "la
Convention™, qul s 6té adoptés par la Confiérence des Nativas Deies

teous & Tierms du 2 mare su 14 svril 1961,

Exprizant leur dési} de resourir, pour os qui les oosesrne, &
1s juridiotion obligatoire de la Cour intermaticcale &¢ Justios peur la
solution de tous différends fouchant 1'interprétetion oy 1'spplication
de 1a Convention, J moine qu'un sutre mode de réglenpent a'ait été
acoepté d'un cowmoun sooord par les Partiss duns un délal reieonnable,

Sont oonvanus das dispositions smivantes

Artiole premjer
Les dirférends relatifa & 1'interprétation ou & 1'application de
la Coovention reldvent de ls oompétencs obligatoire de ls Cour
intermationals de Justioce, qul, & oe titre, pourra dtre saisié par we
requite 4s touts parties m 4ifférend qui sers slle-mdwe Purtis mu
présant Protoccle.

Articls J1

Les parties peuvent convenir, dims un délsi de deux mois spria
potification per use partie & l'sutre qu'il existe & sop avis wn
litige, d'adopter d'un pommun sooord, au lisu du recours & 1a Oour
interoationale de Justioe, ums prvoddure devant ua tridunal
d'srditrage, Ge dblai dtant éoould, chague partis peut, par veie
de requits, salslir la Cour du différend.

Article IIT
1. Las parties psuvent dgalement oonvenir d'un ooumun seeord, dans
1s oéze délail de deux mois, ds recourir 4 une prooddure de oonoilistion
avant d'en appeler & la Cour intsmstionale de Justios.

2. La Commission de conoilistion devrs formuler sss recomsandstiocns
dane les oing wmols suivant sa constitution. 81 oelles-oi or sovt pas
apcepthes par les parties su litige dans 1'sapace ke deux mois aprés
leur énonod, ohaque partis sers lidre de salair ls Cour du différend
par vols de regquéte.
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Jos Bstadow Partes en ¢l preeenty Protoalo 3 en }a Copvenoifn de
¥iena sodbre Belaolones Piplondticas, yus an adelente m este dooumento

oo denominarl "la Cogvenolfa®, sprobeds por la Confermneia de las Ensicoes
Onidas celebrads en Yieua de) 2 de marso al 14 de adril ds 1961,

Exprasandc su dewso de recurrir & Ju jurisdiocife edligateris ds e
Corts Interuscionsl de Justiols = todo 1o que les voncierna Fempects de
lsa oontiroveraisn originedss por ls interpretacide ¢ splicscids ds 1s
Convanoidn, a menos qué las partes hayan aceptede de evwin asuerds, dmire
de w1 plavo resonabls, alpme oire ferms 4o arregle,

Ban donvenide e le siguienter

Arsfoulo g
las comtroversias originsdas por le interpretacidu o apliocacidn de
1a Convenciln s¢ wmeteris sbligiorisamte s 1s Goree Intermadienal de
Justieis, que & eats titule poirl wtender e slles a desands 4o sual-
quiers d+ las partss m la centreversia que sea Parts e ol presmite
Protonole,

Artfoulo IY

Dentro de tm plaso de dos meses, deapuls de la notifiocssila por
uns & otrs 4e lus partes de qus, & S Juisio, sxiste wa litigic, Setas
podrin convenir sb yecurrir a m trilmal de arkitrajs o ves de Tecu~
#rir & la Oorts Internacicnal de Justiola. UOoa ves trensourride ese
plaso, ocuslquisrs de lus paries podri somstsr la coniroversis & 1o Oerte
sedianie uns demanda.

Artfoulo IIT

1.  Dantro sl mimoo pleso de dos meses, las partea podrin convenir an
adoptar un proosiisisnte de oonoilisoiln antes ds :-unu-ﬂ_rj s la Qorts In~
tervacional de Juatiolas.

2+  la ocomisiln de oconoilisoidn dederd forsular sus recomsndsotonss den~
tro de los oinoo messs sigulentes & m oconstituoifn. 81 sus Tecomanda-
olones no fusran aoepiadas poT las Dartes em litigle dentre de W plade
e dow mesea derpuls de haber sido fursulsdss, swalquiers de¢ las partes
pedrd somster ol litiglie & ls Corte medienis wia demanda.
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Toovaapcysa A ur KRCT reo llporoxomh, s Taxsxs
Benoxoft KOMBIEpO © HTACMMEUNS CKIX CHOTM HAX , opvustol KowdepemMedl Opru-
Dy O Doisatty Hawudl, mpoxommoel s Dewe ¢ £ wapTs 00 14 anTexa
1941 roaa, KOTOPAR MvEs HARDASTOA "Kommemowh™,

SMpazaA CROS_EAXANNE DEPAMETRCA 110 BOSM 3ATPArNBATIDA: KX MTPOCAM B
EXEOM CLODE OTHOCHTRAMAD T MXR WDf P K -] (Y1
MOl opc AHodom MoxxyHADOSMOre CYZR, #CIt DTOPOFA! B CIOPE MR CMCTYT B To-
WS PANAGNG Cpoxs FRRrYANPOMATE $1C Kmdd Xoocsou,

COTXROMINCL O HNEAQES AYTHeM:

Coaren

Coops DO TOXXOPAMNP WEA DDIENSMKER KaEBewpor nozdeiat ofaaarelsmal
opre DocHor WRIYMpPOAre Lysa X 0oOTRaTOTINNG MOMYT MSPeXABATLON B PTOT
Cya no sasnieram ZoSofl OTOpows B (ope, AT lon yuASTIOO(OM NACTGRIEIG
Oporomosa.

Sarma IT
B reweiDR jayx WICAUND DOCAS TOMYD, KAX ODG #TOPOHE FMAGOLR TYR
© TOM, NTO IC o4 MMLMD OYRSOTRYST COOP, OTODOMM MWOTYT ACTOBOPETWON O DN D
Ay oooDa W0 3 Mexgymponadt Cra, & 9 ApSKIpax, Ho NOTHUNOO FKASAMMOND
apoKa GITOp NOAMT SMTE Deps AN Mexrympomiosy CrAy no Ao DSof
oropON 3 MoPe,

Epmrps 111
1. B reuvswos fex o INYI MBOCME OTOPOMM B GOOPE MOFTT AGPCROPMTMCA ©
OPRO A DX OONNA CXTRIMIOH DPAIeXYIM ZO PepsiA: 0Cops B MeExymmposed
Cra.
2. CormoNTOAMBA ROMNCOXA ZOAKES CASERTE OBON PEXOMYEEALDOL B TOUSHNS DN~
TN WBCATSR OO0 ZWM o OOSEMIDIK. EoXx 80 DONCMOMEAIDM WS O7XYT IPOUITM OTO~
POELE B OROPH B TEUSKMS ANYX MIQUME OO DA SOOURMMNA M FINX peXowsapiand,
7O OuOp MORAT Surs DepeRaN Criay D0 samseENE Motol QYOPGEM B GOOpPA .
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Annex 50

UNITED STATES RESPONSE TQ IRANIAN DRAFTING SUGGESTION REGARDING THE
1955 TrEaTY OF AMITY, ECONOMIC RELATIONS AND CONSULAR RIGHTS

Sent to: AmEmbassy, Tehran 954.

11/9/54.
Treaty Article XI11-2. View established practice many nations of using terms
“interpretation or application™ in clauses providing for adjudication by Interna-
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tional Court, deletion “application” might seriously curtail means scttlement
disputes under US-Iran Treaty. Iran has subscribed to following agrecments
containing both terms: Sweden-ifran commercial air service agreement signed
Tehran 31 Ociober 1949: Convention on Privileges and Immunities of UN, 1946;
Treaty of Peace with Japan, 1951; Protocol limiting cultivation poppy plant,
etc., 1953, Use of both terms standard in US bilateral and multitateral treaty
provisions relating to Court.

Adjudication cases under proposed treaty falls under paragraph I of Article
36 of S1atule (maiters specially provided for in treaties) rather than paragraph 2
{compulsory jurisdiction). Contrary to Abdoh's statement, however, paragraph
2 conlers jurisdiction on Court in legal disputes on matters other than
interpretation, the following pertinent here: existence any fact which if estab-
lished would constitute breach international obligation: nature and extent
reparation for breach international obligation. However, paragraph 2 not
applicable 10 this treaty because Iran has not recognized compulsory jurisdic-
tion.

Issue raised in proposed deletion fundamental, and if Iran persists solution
appears very difficult. Consideration could possibly be given as last resort to
provision for some procedure for effective arbitration as substitute for Court
clause; the arbitration would need to cover, however, “interpretation or
application™.

DuLLes.

Annex 51
LisT oF TREATIES OF FRIENDSHIP, COMMERCE AND NAVIGATION

Belgium, Trealy of fricndship, establishment and navigation. Signed at Brussels
21 February 1961. Entered into force 3 Qctober 1963, 14 UST 1284; TIAS
5432; 480 UNTS 149.

Republic of China, Treaty of friendship, commerce and navigation, with
protocol. Signed at Nanking 4 November 1946, Entered into force 30
November 1948, 63 Stat. 1299 TI4S 1871: 25 UNTS 69.

Denmark, Treaty of friendship, commerce and navigation, with protocol and
minutes of interpretation. Signed at Copenhagen 1 October 1951. Entered into
force 30 July 1961, 12 UST 908; TIAS 4797; 421 UNTS 105,

France, Convention of establishment, pretocol, and declaration. Signed at Paris
25 November 1959, Entered into force 21 December 1960. 11 UST 2398, TIAS
4625: 401 UNTS 75.

Greece, Treaty of friendship, commerce and navigation. Signed at Athens 3
August 1951, Entered into force 13 October 1954. 5 UST 1829; TTAS 3057,
224 UNTS 279.

Iran, Treatly of amity, economic relations, and consular rights. Signed at Tehran
15 August 1955, Entered into foree 16 June 1957, 8 UST 899; T/A45 3853; 284
UNTS 93,

Irefand, Treaty of riendship, commerce and navigation, with protocel. Signed at
Dublin 21 January 1950, Entered into force 14 September 1950, 1 UST 785,
TI4S 2155; 206 UNTS 269.

fsrael, Treaty of Iriendship, commerce and navigation, with protocol and
exchange of notes. Signed at Washington 23 August 1951. Entered into force 3
April 1954, 5 UST 550; TIAS 2948; 219 UNTS 237.

fraly, Treaty of friendship, commerce and navigation protocol, additional
protocol, and cxchange of notes. Signed at Rome 2 February 1948. Entered
into force 26 July 1949. 63 Stat. 2255; TIAS 1965; 79 UNTS 171.
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Japan, Treaty of friendship, commerce and navigation, protocol, and exchange
of notes of 29 August 1951. Signed at Tokyo 2 April 1953. Entered into force
30 October 1953. 4 UST 2063; TIAS 2863; 206 UNTS 143.

Korea, Treaty of friendship, commerce and navigation, with protocol. Signed at
Seoul 28 November 1956, Entered into force 7 November 1957, 8 UST 2217,
TIAS 3547; 302 UNTS 281.

Luxembourg, Treaty of friendship, establishment and navigation. Signed at
Luxembourg 23 February [962. Entered into force 28 March 1963. 14 UNST
251; TIAS 5306, 474 UNTS 3.

Netherlands, Treaty of friendship, commerce and navigation, with protocol and
exchange of notes. Signed at The Hague 27 March 1956. Entered into force 3
December 1957. 8 UST 2043; TIAS 3942; 285 UNTS 231.

Nicaragua, Treaty of friendship, commerce and navigation, and protocol.
Signed at Managua 21 January 1956. Entered into force 24 May 1958. 9 UST
449; TiAS 4024; 367 UNTS 3.

Pakistan, Treaty of friendship and commerce and protecol. Signed at Washing-
ton 12 November 1959. Entered into force 12 February 1961. 12 UST 110,
TIAS 4683; 404 UNTS 259.

Togolese Republic, Treaty of amity and economic relations. Signed at Lomé §
February 1966. Entered into force 5 February 1967. 18 UST 1; TIAS 6193,
680 UNTS 159.

Viet-Nam, Treaty of amity and economic relations. Signed at Saigon 3 April
1961. Entsl:‘red into force 30 November 1961. 12 UST 1703; TIAS 4890; 424
UNTS 137.

Annex 52

MEMORANDUM ON DISPUTE SETTLEMENT CLAUSE IN TREATY OF
FrIENDSHIP, COMMERCE AND NAVIGATION WITH CHINA

RELATIONSHIP OF ARTICLE XXVII oF THE TREATY BETWEEN THE
UNITED STATES AND CHINA, SIGNED 4 NOVEMBER 1946, TO SENATE
REesoLuTion 196 oF 2 AuGusT 1946

Article XXVII of the treaty provides that any dispute between the govern-
ments of the two high contracting parties as to the interpretation or the
application of this treaty, which the high contracting parties cannot satisfacto-
rily adjust by diplomacy, shall be submitted to the International Court of Justice
unless the high coniracting parties shall agree to settlernent by some other pacific
means.

Senate Resolution 196 of 2 August 1946 is the resolution by which the Senate
gave its advice and consent to the deposit with the Secretary-General of the
United Nations of a declaration under paragraph 2 of Article 36 of the Statute
of the International Court of Justice recognizing as compulsory the jurisdiction
of the International Court of Justice in all legal disputes arising concerning (a
the interpretation of a treaty; (b) any question of international law; (¢} the
existence of any fact which, if established, would constitute a breach of an
international obligation; and (4) the nature or extent of the reparation to be
made for the breach of an international obligation.

In giving its advice and consent to the deposit of the declaration, the Senate
qualified the agreement to accept compulsory jurisdiction of the Court by
adding a proviso that the declaration should not apply to (a) disputes which the
parties might, pursuant to existing or future agrecments entrust to other
tribunals; (b) disputes with regard to matters which are essentially within the
domestic jurisdiction of the United States as determined by the United States; or
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(c) disputes arising under a multilateral treaty except under certain specified
conditions. It was lurther provided in the resolution that the dectaration should
remain in force for a period of five years and thereafter until the expiration of six
months after notice of termination.

The negotiations which resulted in the signing of the present treaty began in
February 1946. In May the present text of Article XXVII was discussed
informally by officcrs ol the Department of State wilh the then chairman and
other members of the Forcign Relations Commitiee. This fact is referred to not
for the purpose of suggesting that there is any permanent commitment by those
Senators in favour of the language of this article but as indicating that the
Department was then seeking to develop o sound and generally acceptable
compromissary clause for treaties of this type. The text of the article was
submitted to the Chinese negotiators on 6 June and no question of its acceplance
by China was raised in the negotiations. Senute Resolution 196 was adopted 2
August, and the treaty was signed 4 November 1946,

It would appear that the only part of the resolution which is significant in so
far as Article XX VI of this treaty is concerned is item (b) of the first proviso,
which states that the declaration accepting compulsory jurisdiction of the Court
shall not apply to disputes with regard to matters which are essentially within the
domestic jurisdiction of the United States as determined by the United States,
There is. of course, no provision similar to this in the treaty. The Department of
State feels that questions arising under this treaty are maiters which the United
States would wish Lo sce submitted to the laternational Court of Justice, and
that it would be in the public interest for the United States to be able to bring,
without restriction, before that Court any disputes arising because of the
interpretation or application by China of the provisions of this treaty in such a
way as to be detrimental to the interests of the United States.

1t is thought that Article XXVIII of the treaty is not in conflict with the intent
and purpose of Senate Resolution 196. Itis to be noted that the exception in item
(h) applies with respect to the acceptance of compulsory jurisdiction as to four
extensive categaries of questions of which the interpretation of a treaty is only
one. In this broad context, the exception stands as a possible protection against
this country’s being cited before the Court by any one of a large number of
States, some of which might conceivably try (o bring beflore the Court, as related
to a question of international law, questions such as our policy as to immigra-
tion, the continental shelf, or some other domestic matler.

The compromissory clause (Article XXVII{) of the treaty with China,
however, is limited to questions of the interpretation or application of this
treaty; ie, itisa special not a general compromissory clause. It applies to a
treaty on the negotiation ol which there is voluminous documentation indicating
the intent of the parties. This treaty deals with subjects which are common to a
large number of treatics, concluded over a long period of time by nearly all
nations. Much of the general subject-matter—and in some cases almost identica
language—has been adjudicated in the courts of this and other countries. The
authorities for the interpretation of this treaty are, therefore, to a considerable
cxtent established and well known. Furthermore, certain important subjects,
notably immigration, traffic in military supplu,b and the “essential interests of
the country in time of national emergency™, are specifically excepted from the
purview of the treaty. In view of the above, it is difticult to conceive how Article
XXVIII could result in this Government’s bcing impleaded in a matter in which
i might be embarrassed.

[t may be added, in conclusion, that there is at least one precedent for this type
of compromissory provision. It is contained in Articles 84 and 86 of the
International Civit Aviation Convention (Treaties and Other International Acts,
Series 1591}, which was ratified by the President 6 August 1946, It would also
appear that the jurisdiction of the Court in questions arising under the
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constitution of the International Labour Organisation (Treaty Series, No. §74) is
not limited by any conditions such as are established in Senate Resolution 196.

Annex 53

DEPARTMENT OF STATE MEMORANDUM ON PROVISIONS IN COMMERCIAL
TREATIES RELATING TO THE [NTERNATIONAL COURT OF JUSTICE

Article XX, paragraph 2, of the trcaty with Belgium and Article X1V,
paragraph 2, of the treaty with Viet-Nam provide that differences as to the
interpretation or application of those treaties, if not resolved by diplomacy, are
to be submitted to the [nternational Court of Justice unless the parties agree to
setilement by some other pacific means. In total, provisions relating 1o the
Intcrnational Court of Justice appear in 20 postwar commercial treaties.
Provisions identical or nearly identical with those of the treaties with Belgium
and Viet-Nam are to be found in 15 other treaties of this general type signed
since the cnd of World War 11, each of which has received Senate approval:
China (1946), Denmark (1951), Ethiopia (1951), Iran (1955), Ircland (1950),
Isracl (1951), Italy (1948), Japan (1953), Korea {1956), Netherlands (1956),
Nicaragua (1956), Pakistan (1959), and Uruguay (1948). All of these trealics
excepl that with Uruguay have entered into force. Similar provisions appear in
treaties with Colombia (1951) and Haiti (1955), upon which the Senate has not
acted.

The only variations from the policy of including a provision in postwar
commercial treaties in this form and wording occur in connection with Lhe
treaties with the Federal Republic of Germany and the Sultanate of Muscat and
Oman. Article XXVII, paragraph 2, of the former provides that disputes as to
interpretation or application of the treaty not adjusted by diplomacy or some
other means shall be submitted to arbitration, or upon agreement of the partics,
1o the International Court of Justice. This provision, however, is qualificd by
paragraph 24 of the protocol to the treaty, which stipulates that when the
Federal Republic of Germany becomes a member of the United Nations or a
party to the Statute of the Court, the requirement of prior agreement by the
partics become inoperative and disputes arising out of the treaty shall be
submilted (o the Court if not settled by diplomacy or some other agreed means.
The Forcign Relations Committee noted in its report on the treaty (Ex. Rept. 10,
84th Cong., Ist sess.) that it did not seem appropriate to insist upon giving
priority to the jurisdiction of the Court, while Germany was not a member of the
United Nations or a party to the Statute of the Court but that when it attained
such status the normal practice would be followed.

The treaty with the Sultanate of Muscat and Oman is the only treaty of 2! of
this general type signed since 1945 from which the International Court of Justice
provision has been omitted. The Sultan of Muscat refused to consent to any
provision that would involve adjudication by a third party. His attitude ts
belicved, as the committee noted in its report on the treaty (Ex. Rept. No. 1, 86th
Cong. 1st sess.) to stem from dissatisfaction with the arbitration of his dispute
with Saudi Arabia over control of the Buraimi QOasis.

The first treaty in which the International Court of Justice provision appears
is that with the Republic of China signed in 1946. Prior to its inclusion in that
trealy, Scnator Connally, then chairman of the Committee on Forcign Rela-
tions, and other members of the committec were consulted regarding such a
provision. All of them expressed approval.

The provision was discussed during hearings on the treaty (80th Cong., 2d
scss., 26 April 1948). At that time the Department of State submitted a paper in
explanation of the provision. This paper is reprinted in the hearings and
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summarized in the committec’s report on that treaty (Ex. Repl. No. 8, 80th
Cong., 2d scss.) and on the treaty with Taly (Ex. Rept. No. 6, 80th Cong., 2d
S€58.).

This paper indicates that the provision in question is intended to fill the need
for an agreed method of settling differences arising out of treaties of this type,
that would be both sound and generally acceptable. It points out a number of
the features which in its view make the provision satisfactory from this
standpoinl. These include the fact thal the provision is fimited to differences
arising immediately from the specific treaty concerned, that such treaties deal
with familiar subjecl-matter and arc thoroughly documented in the records of
the negotiation, that an established body of interpretation already exists for
much of the subject-matter of such trcaties, and that such purely domestic
matters as immigration policy and military sceurity are placed outside the scope
of such treaties by specific exceptions. The paper indicates the Department’s
view not only that such a treaty provision would not operale in a manner
detrimental to US interests but that it is in the interest of the United Siaies to be
able to have recourse to the International Court of Justice in case of treaty
violation.

The International Court of Justice provision was not wholly an innovation at
the time of its inclusion in the treaty with China, for a comparable provision had
already been incorporated in the International Civil Aviation Convention (T74S
1391); and like provisions have been included in a considerable number of
agreemenis entered into since that time. Among these are the Trealy of Peace
with Japan (TFAS 2490), the Universal Copyright Convention {T14S 3324), and
the Statute of the International Atomic Energy Agency (7745 3873). It may be
noted that no casc has arisen under a commercial treaty, or for that matier under
any of the agrecments mentioned above, which has occasioned submission of a
dispuie 10 the International Court.

Annex 54

CORRUESPONDENCE RELATING TO THE DISPUTE SETTLEMENT PROVISION
IN COMMERCIAL TREATY WITH THE NETHERLANDS

Desp. No. 89.
21 July, 1953,

From; AmEmbassy, The Hague.
To: The Department of State, Washington.

Rel: Emibassy despatches 1419, 5 fune; 1433, 9 Junc; 1472, 15 Jung; 1522, 23
June 1953,

Subject: FCN Draft Treaty: Articles 1, 18, 19, 21, and 23 through 26.

The “first run’” of all articles and the Protocol of the proposed Draft Treaty of
Fricndship, Commerce and Navigation has been effected and informal conversa-
tions have been held with the Ministry of Foreign Affairs on some of the
Department's replies to queries contained in Embassy despatches relating to
Netherlands obscrvations on various arlicles of the Draft Treaty... [Portions of
1ext other than those dealing with disputes seitlement clause are omitied ]
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...views or instructions of the Department with reference to the observations,
suggestions or questions of the Netherlands on the items herein.

Approved by:
William H. Bray,
Counselor of Embassy for Economic Affairs.

For the Ambassador:
Harold H. RuHoDEs,
First Secretary of Embassy.

Enclosures:

(1) Article 19, “Navigation™.

(2) Article 18, “'Cartels and State Business Practices™,

(3) Article 21, “General Exceptions™; Article 1, “*General Equitable Treat-
ment”; Article 23, *Territorial Application”.

(4) Article 24, “Seutiement of Disputes™.

(5) Article 25, “Termination of Existing Agreements”; Article 26, "Ratifica-
tion and Termination®.

Original, mat and copy to Department

"ok ow

FCN ARTICLE 24, “Settlement of Disputes”

Encl. No. 4, Desp. No 89, 7/21/53.
FroM ThE HAGUE.

The Ministry said that it would prefer to leave out paragraph 6 of Article 12
which it thought appeared superfluous in view of Article 24, but that it had no
particular objection to its retention (see Enclosure 4 to Embassy despatch 1472
of 15 June 1953). The Ministry then added that it “would like to adapt para-
graph 6 of Article 12 to the Draft FCN Treaty along the lines of paragraph 4 of
Article 12 of the US Danish FCN Treaty”. The Ministry’s discussion of Article
24 and reference again to paragraph 6 of Article 12 indicated some vacillation of
views. Its desire regarding paragraph 4 of Article 12 of the US-Danish Treaty
however was indicated as relating only to the last sentence of that Article. In
other words, it would prefer to substitute the sentence for paragraph 6 of Article
12 of the US-Netherlands Draft, if the paragraph is retained.

A legal advisor of the Ministry said that paragraph 2 of Article 24 leaves some
doubt in the minds of Netherlands legal experts as to the question of
“compulsion”. He stated that the Netherlands has always preferred the compul-
sory concept. The idca he wished to convey was clarified in a discussion among
members of the Ministry of Foreign Affairs and the representative of the
Ministry of Economic Affairs present. They said that some wording such as
“shall be submitted at the request of one of the parties™ might be desirable.
They, however, did not specifically propose the wording. Although the wording
“shall be submitted™ in ling 3 was noted they were not certain that “compulsion™
was clearly implied if either party were to make a request. Their spokesman said
that they would like to know the US views on the subject.

No.: A-52 4 August 1953.
Subject: FCN treaty. Embassy despatch 89 of 21 July with enclosure.
To: The American Embassy, The Hague.
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Department comments follow:
Article X1X, para. 2.... [Portions of text other than those dealing with disputes
settlement clause are omitted.]
* & ¥

Article XXTV, para. 2. In the Department’s view, the “compulsion™ idea is
implicit in the wording of this paragraph. Its purport is that either Party has the
right, after the cxhaustion of normal diplomacy, to bring the case 1o the Court;
and the other Party is obligated in that event 1o submit to the jurisdiction of the
Court,

Desp. No, 516.
22 December 1955,
From: AmEmbassy, The Hague.
To: The Department of State, Washington.

Ref: Embdesp. 515, 21 December 1955,

* ¥k ¥

Subject: Treaty of Friendship, Commerce and Navigation.

Transmitted as Enclosures Nos. 1 and 2 arc two letiers from the Netherlands
Ministry of Foreign Affairs requesting written interpretation of specific aspects
of the FCN Treaty between the Netherlands and the United States. Instructions
arc requested.

{1) Letter No. 174.354 (Enclosure No. 1) relates to the referral of disputes Lo
the International Court of Justice (Article XXV).

{2) Letter No. 173.761 {Enclosure No. 2) asks for an interpretation of the term
“costfree access to the courts™ as uscd in Protocol, paragraph No. 6 (lo become
No. 5). [Letter No. 173.761 and response not included in this Annex.)

For the Ambassador:
Howard R. CoTTam,
Counselor of Embassy for Economic Aflairs.
Enclosures:

I. Letter from M. A. Beclaerts van Blokland to Howard R. Cottam dated 20
December 1955 (No. 174.354).

2. Letter from M. A. Beelacrts van Blokland to Howard R, Cottam dated 20
December 1955 (No. 173.761).

MINISTRY OF FOREIGN AFFAIRS

Tre Hacur
Page 1.
Desp. No, 516.
20 December 1955,
174.354.

DEA
Friendship Treaty

Dear Howard;

During the course of the negotiations which have led to the draft Treaty of
Friendship, Commerce, and Navigation which will be signed before long
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between our two countries, it was agreed upon by both Delegations that
Article XXV, second paragraph, should be taken to mean that the dispute
referred 10 therein may be brought before the Court, either by the notification
of a special Agreement or, in the absence thercol, by application of one
of the Parties. Though this interpretation is in accordance with the generally
accepted meaning of a provision as worded in our Trealy, I would like, in
order to avoid any misunderstanding, to have this interpretation confirmed
by letter.

Sincerely yours,
M. A, BEELAERTS VAN BLOKLAND,

Mr. Howard R. CotTam,

Acting Director of the [.C.A. Mission,
Benoordenhoutseweg 7,

The Hague.

DEPARTMENT OF STATE INSTRUCTION

UNCLASSIFIED

2505.
No.: A-121, 30 December 1955.

Subjcct: Treaty of Friendship, Commerce and Navigation.
To: The American Embassy, The Hague.

Reference is made to Embassy’s despatch 516 of 22 December transmitting
copies of two letters (174.354 and 173.761) dated 20 Dccember from Mr.
Beelaerts of the Dutch foreign office io Mr. Cottam regarding interpretation of,
respectively, Article XXV (2) and Protocol paragraph 5 (old 6) of the subject
draft treaty. Mr. Cottam, in his capacity as Counselor of Embassy for Economic
Affairs, is authorized to reply in kind. The substantive passage to be included in
each reply is set out below. It is presumed that this correspondence, inasmuch as
it only confirms or clarifies mutual understanding of the treaty’s terms without
alteration thercof by cither subtraction or addition, would be in the nature
merely of negotiating record rather than of formal agrecment annexed to the
published text of the treaty.

I. In answer to letter 174.354, it may be stated:

*Our understanding accords with yours: namely, that the dispute referred
to in Article XXV, paragraph 2, may be brought before the Court either by
the notification of a special agreement defining the question to be decided
or, in the absence thereof, by application of onc of the Parties, Since this
interpretation reflects the meaning which would normally be atuributed to
the language of the provision, 1 assume it is agreed to omit from the
Protocol the paragraph to the same effect which was under consideration
earlier in the negotiation.”

2. In answer to letier 173.761, it may be stated:
... [Text omitted.]

DuLLES.

Desp. No. 534.
3 January 1936.
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From: AmEmbassy, The Hague.

To: The Department of State, Washinglon.

Ref.: Dept’s. A-121, 30 December 1955, Embdesp. 516, 22 December 1955,
Subject: Treaty of Fricndship, Commerce and Navigation.

In accordance with the Department’s A-121 of 30 December 1955, two (2)
letters were sent to Jhr. M. A. Beelaerts van Blokland from Mr. Howard R.
Cottam, Counsclor of Embassy for Economic Affairs, as follows:

“{1) This is a reply to your letter No. 147.354 dated 20 December 1935,

QOur understanding accords with yours: namely, that the dispute referred to
in Article XXV, paragraph 2, may be brought before the Court cither by the
notification of a special agreement defining the question to be decided or, in
the absence thercof, by application of one of the Parties. Since this
interpretation reflects the meaning which would normally be attributed to the
languuge of the provision, I assume it is agreed to omit from the Protocol the
paragraph 1o the same cffect which was under consideration earlier in the
negoliation.

(2) In reply to vour letter No. 173.761 dated 20 December 1955, | offer the
following explanatory note for your record of the FCN negotiations:”

... [Text omitted.]

For the Ambassador:
Howard R. CoTTaMm,
Counselor of Embassy for Economic Affairs.

Annex 55

THe UNITED NATIONS CONVENTION AGAINST THE TAKING OF
HoSTAGES

International Convention Against the Taking of Hostages

The States Parties 1o this Convention,

Having in mind the purposes and principles of the Charter of the United
Nations concerning the maintenance of international peace and security and the
promotion of friendly relations and co-operation among States,

Recognrizing in particular that cveryonc has the right to life, liberty and
security of person, as sct out in the Universal Declaration of Human Rights and
the International Covenant on Civil and Political Rights,

Reaffirming the principle of equal rights and sell-determination of peoples as
enshrined in the Charter of the United Nations and the Declaration on
Principles of Internationai Law concerning Friendly Relations and Co-opera-
tion among States in accordance with the Charter of the United Nations, as well
as in other relevant resolutions of the General Assembly,

Considering that the waking of hostages is an offence of grave concern to the
international community and that, in accordance with the provisions of this
Convention, any person committing an act of hostage taking shall be either
prosecuted or extradited,

Being convinced Lhat it is urgently nccessary to develop international co-
operation between States in devising and adopting effective measures for the
prevention, prosccution and punishment of all acts of taking hostages as
manifestations of international terrorism,

Have agreed as follows:
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Article |

1. Any person who seizes or detains and threatens to kill, to injure or to
continue to detain another person (hereinafter referred to as the “hostage”) in
order to compel a third party, namely, a State, an international intergovernmen-
tal organization, a natural or juridical person, or a group of persons, to do or
abstain from doing any act as an explicit or implicit condition for the releasc of
the hostage commuts the offence of taking of hostages (“hostage-taking™) within
the meaning of this Convention.

2. Any person who:

{a) attempts to commit an act of hostage-taking, or
{b) participates as an accomplice of anyone who commils or attempts to
commit an act of hostage-taking

likewise commiits an offence for the purposcs of this Convention.

Article 2

Each State Party shall make the offences set forth in Article | punishable by
appropriate penalties which take into account the grave nature of those offences.

Article 3

1. The Stale Party in the territory of which the hostage is held by the offender
shall take all measures it considers appropriate 1o ecase the situation of the
hostage, in particuiar, to secure his releasc and, after his release, to facilitate,
when relevant, his departure. .

2. If any object which the offender has obtained as a result of the taking of
hostages comes into the custody of a State Party, that State Party shall return it
as soon as possible to the hostage or the third party referred to in Article 1. as
the case may be, or to the appropriate authorities thereof.

Article 4

States Parties shall co-operate in the prevention of the offences set forth in
Article 1, particularly by:

(aj 1aking all practicable measures to prevent preparations in their respective
territorics for the commission of those offences within or outside their territorics,
including measures to prohibit in their territories illegal activities of persons,
groups and organizations that encourage, instigate, organize or engage in the
perpetration of acts of taking of hostages;

(b} exchanging information and co-ordinating the taking of administrative
and other measures as appropriate to prevent the commission of those offences.

Ariicle 5

I. Each State Party shall take such measures as may be necessary to establish
its jurisdiction over any of the offences sct forth in Article 1 which are
committed:

(a} in ils territory or on board a ship or aircraft registered in that State;

(b} by any of its nationals or, if that Statc considers it appropriate, by thosc
stateless persons who have their habitual residence in its territory;

(¢) in order 1o compel that State to do or abstain from doing any act; or

(d} with respect 10 a hostage who is a national of that State, if that Siate
considers il appropriate.

2. Each State Party shall likewise take such measures as may be necessary to
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establish its jurisdicuion over the offences set forth tn Article | in cases where the
alleged offender is present in its territory and it does not extradite him to any of
the States mentioned in paragraph 1 of this article.

3. This Convention docs not exclude any criminal jurisdiction exercised in
accordance with internal law.

Article 6

1. Upon being satisficd that the circumstances so warrant, any State Party in the
territory of which the alleged offender is present shall, in accordance with its laws,
take him into custody or take other measures to ensure his presence for such time
as is necessary to cnable any criminal or extradition proceedings to be instituted.
That State Party shall immediately make a preliminary inguiry into the facts.

2. The custody or other measures referred to in paragraph 1 of this article shall
be notified without delay directly or through the Secretary-General of the
United Nations to:

{a) the State where the offence was committed;

{h) the State against which compulsion has been directed or attempted;

{c) the State of which the natural or juridical person against whom
compulsion has been direcied or attempted is a national,

(d} the State of which the hostage is a national or in the territory of which he
has his habitual residence;

() ihe State of which the alleged offender is a national or, if he is a stateless
person, in the territory of which he has his habitual residence;

{f) the international intergovernmental organization against which compul-
sion has been directed or attempted;

{g) all other States concerncd.

3. Any person regarding whom the measures referred o in paragraph 1 of this
article are being taken shall be entitled:

{a) 1o communicate without delay with the nearest approprialc representative
of the State of which he is a national or which is otherwise cntitled to establish
such communication or, if he is a stateless person, the State in the territory of
which he has his habitual residence;

(b} to be visited by a representative of that State.

4, The rights referred 1o in paragraph 3 of this article shall be exercised in
conformity with the laws and regulations of the State in the territory of which
the alleged offender is present, subject to the proviso, however, that the said laws
and regulations must enable full effect to be given to the purposes for which the
rights accorded under paragraph 3 of this article are intendced.

5. The provisions of paragraphs 3 and 4 of this article shall be without prejudice
to the right of any State Party having a claim to jurisdiction in accordance with
paragraph | (8} of Article 5 to invite the International Committee of the Red
Cross to communicate with and visit the alleged offender.

6. The State which makes the preliminary inquiry contemplated in paragraph
I of this article shall promptly report its findings to the States or organization
referred to in paragraph 2 of this article and indicate whether it intends to
exercise jurisdiction.

Article 7

The State Party where the alleged offender is prosecuted shail in accordance
with its laws communicate the final outcome of the proceedings to the Secretary-
General of the United Nations, who shall transmit the information to the other
States concerned and the international intergovernmental organizations con-
cerned.
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Article 8

1. The State Party in the territory of which the alleged offender is found shall,
if it does not extradite him, be obliged, withoul exception whatsoever and
whether or not the offence was committed in its territory, to submit the case to
its competent autharities for the purpose of prosecution, through proceedings in
accordance with the laws of that State. Those authorities shall take their decision
in the same manner as in the case of any ordinary offence of a grave nature under
the law of that State.

2. Any person regarding whom proceedings are being carried out in connection
with any of the offcnces set forth in Article 1 shall be guaranteed fair treatment at
all stages of the proceedings, including enjoyment of all the rights and guarantees
provided by the law of the State in the territory of which he is present.

Article 9

t. A request for the extradition of an alleged offender, pursuant to this
Convention, shall not be granted if the requested State Party has substantial
grounds for belicving:

{a) that the request for extradition for an offence set forth in Article 1 has
been made for the purpose of prosecuting or punishing a person on account of
his race, religion, nationality, ethnic origin or political opinion; or

(&) that the person’s position may be prejudiced:

{i) for any of the reasons mentioned in subparagraph (a) of this paragraph,
or

(i} for the reason that communication with him by the appropriate authoritics
of the State entitled to exercise rights of protection cannot be effected.

2. With respect to the offences as defined in this Convention, the provisions of
alt extradition treaties and arrangements applicable between States Parties are
modified as between States Parties to the extent that they are incompatible with
this Convention.

Article 10

I. The offences set forth in Article 1 shall be deemed to be included as
extraditable offences in any extradition treaty existing between States Parties.
States Parties undertake to include such offences as extraditable offences in every
extradilion treaty 1o be concluded between them.

2. If & State Party which makes extradition conditional on the existence of a
treaty receives a request for extradition from another State Party with which it
has no extradition treaty, the requested State may al its option consider this
Convention as the legal basis for extradition in respect of the offences set forth in
Article 1. Extradition shall be subject to the other conditions provided by the
law of the requested State.

3. States Parties which do not make extradition conditional on the existence of
a trealy shall recognize the offences set forth in Article | as extraditable offences
between themselves subject {o the conditions provided by the law of the
requested State.

4. The offences ser forth in Article i shall be treated, for the purpose of
extradition between States Parties, as if they had been committed not only in the
place in which they occurred but also in the territories of the States required to
establish their jurisdiction in accordance with paragraph 1 of Article 5.

Article 11

L. States Partics shall afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respect of the offences set forth
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in Article 1, including the supply of all evidence at their disposal necessary for
the proceedings.

2, The provisions of paragraph 1 of this article shall not affect obligations
concerning mutual judicial assistance embodicd in any other treaty.

Article 12

In so far as the Geneva Conventions of 1949 for the protection of war victims
or the Additional Protocols to those Conventions are applicable to a particular
act of hostage-taking, and in so far as States Parties to this Convention are
bound under those conventions to prosecute or hand over the hostage-taker, the
present Convention shall not apply o an acl of hostage-taking committed in the
course of armed conflicts as defined in the Geneva Conventions of 1949 and the-
Protocols thereto, including armed conflicts mentioned in Article 1, paragraph 4,
of Additional Protocol 1 of 1977, in which peoples are fighting against colonial
domination and alien occupation and against racist régimes in the exercise of
their night of self-determination as enshrined in the Charter of the United
Nations and the Declaration on Principles of International Law concerning
Friendly Relalions and Co-operation among Stales in accordance with the
Charter of the United Nations.

Article 13

This Convention shall not apply where the offence is committed within a
single State, the hostage and the alleged offender are nationals of that State and
the alleged offender is found in the territory of that State.

Article 14

Nothing in this Convention shall be construed as justifying the violation of the
territorial integrity or political independence of a State in contravention of the
Charter of the United Nations.

Article 15

The provisions of this Convention shail not affeet the application of the
Treatics on Asylum, in force at the dale of the adoption of this Convention, as
between the States which are parties to those Treaties; but a State Party Lo (his
Convention may not inveke those Treaties with respect to another State Party to
this Convention which is not a party lo those treaties.

Article 16

1. Any dispute between two or more States Partics concerning the interpreta-
tion or application of this Convention which is not scttled by negotiation shail,
at the request of one of them, be submitted to arbitration. If within six months
from the date of the request for arbitration the parties are unable to agree on the
organization of the arbitration, any one of thosc parties may refer the dispute to
the International Court of Justice by request in conformity with the Statute of
the Court.

2. Each State may at the time of signature or ratification of this Convention or
accession thereto declare that it does not consider itself bound by paragraph 1 of
this article. The other States Partics shall not be bound by paragraph I of this
article with respect to any State Party which has made such a reservation.

3. Any Statc Party which has made a reservation in accordance with
pacagraph 2 of this article may at any time withdraw that resecvation by
notification to the Secretary-General of the United Nations.
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Article 17

1. This Convention is open for signature by all States until 31 December 1980
at United Nations Headquarters in New York.

2. This Convention is subject to ratification. The instruments of ratification
shall be deposited with the Secretary-General of the United Nations.

3. This Convention is open for accession by any State. The instruments of
accession shall be deposited with the Secretary-General of the United Nations.

Article 18

1. This convention shall enter into force on the thirtieth day following the date

of deposit of the twenty-second instrument of ratification or accession with the
*Secretary-General of the United Nations.

2, For each State ratifying or acceding to the Convention after the deposit of
the twenty-second instrument of ratification or accession, the Convention shall
enter into force on the thirtieth day after deposit by such State of its instrument
of ratification or accession.

Article 19

1. Any State Party may denounce this Convention by written notification to
the Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which
notification is received by the Secretary-General of the United Nations.

Article 20

The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited with
the Secretary-General of the United Nations, who shall send certified copies
thereof to all States.

In witness whereof, the undersigned, being duly authorized thereto by their
respective Governments, have signed this Convention, opened for signaturc at
New York on. ..
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SELECTED DOCUMENTS EARLIER SUBMITTED

Declaration of David D. Newsom, Under Secretary of State, of 6 December
1979, with Appendices

Response by the United States, 11 December 1979, to questions presented
by the Court on 10 December 1979

Response by the United States to a question presented by Judge Gros on 11
Deceraber (979

[See pp. 43-119, supra}




