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The case concerning Delimittnion of the Maritime Boundary in the Gulf of 
Maine Area. entered on the Court's General List on 25 November 1981 under 
numher 67, was the subjen of d Judgment delivered on 12 Octoher 1984 by 
the Chamber constituted by the Order mdde by the Court on 20 January 1982 
1 Delimi~otiun of rhe Marinme Buunlhns in the Gulf of Mame Area Judement - - u .  

~ c . J .  Reports j984. p. 246). 
The pleadings and oral arguments in the case are being published in the 

following order: 

Volume 1. Special Agreement; Memorial of Canada. 
Volume II. Memorial of the United States of America. 
Volume III. Counter-Memorial of Canada. 
Volume IV. Counter-Memorial of the United States of America. 
Volume V. Replies of Canada and the United States of America. 
Volume VI. Commencement of Oral Arauments. 
Volume V11. Conclusion of Oral ~ r ~ u k e n t s :  Documents submitted ta the 

Court afrer clohure of the written proceedings; Correspondence. 
Volume VIII. Maps, charts and illustrations. 

Canada filed its oleadinns bath in Ennlish and in French. Althounh Canada 
has two official languages,only the ~ng l i sh  text of ihose documenïs is repro- 
duced on the ensuing pages of these volumes. as Canada haî informed the 
Renistw that the Ennli5h text should be seen as authoritative for the Durnoses - - - . . 
of intemretation. ~~ ~~~~~~ r~~~~ ~~~~~ 

Certain pleadings and documents of this edition are reproduced photo- 
nra~hicallv from the oriainal orinted text. 
- in addiGan ta the normal c6ntinuous pagination. the Volumes feature on the 
inner mdrgin of pages a brackeied indication of the original pdgination of the 
Memorials. the Counter-~emorials. the Replies and certain Annexes 

In interna1 references, hold Roman nume;als (in the tex1 or in the margin)are 
used to refer 10 Volumes of ihis edition: if they are immediately followed by a 
oaee reference. this relates ta the new oaeination of the Volume in auestion. On 
ihëoiher hand; the page numhers whichare precedcd by a refere~ce ta one of 
ihe pleiidings relate ta the original pagination of ihai document and accord- 
innlv refer ti the bracketed oaiination of the document in auestion -. 

The main maps and char& are reproduced in a separate volume (Vol. VIII), 
with a renumbering, indicated by ringed numerals, that is also added in the 
margin in Volumes 1-VI1 wherever corresponding references appear; the 
absence of such marginal reference means that the map or illustration is not 
reproduced in the present edition. 

Neither the typography nor the presentation may be used for the purpose of 
interpreting the texts reproduced. 

L'affaire de la Délimitation de lajrontière maritime dans la région du golfe du 
Maine. inscrite au r61e eénéral de la Cour sous le numéro 67 le 25 novembre -~~~ ~ 

1981, a fait l'objet d'un&& rendu le 12 ociohre 1984 par la Chambre consii- 
tuée par ordonnance de la Cour du 20 janvier 1982 (Delimitation de /u/rontiire 
maritime dans /a région du go@ du Maine, orne+. C.I.J. Recueil 1984. p. 246). 
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Les pièces de procédure écrite et les plaidoiries relatives à cette affaire sont 
publiées dans l'ordre suivant: 

Volume 1. Compromis; mémoire du Canada. 
Volume II. Mémoire des Etats-Unis d'Amérique. 
Volume III. Contre-mémoire du Canada. 
Volume IV. Contre-mémoire des Etats-Unis CAmériaue. 
Volume V. Répliques du Canada et des Etats-Unis d'j\mérique. 
Volumc VI Début de 13 procédure orale. 
Volume VII. Suite et fin de la procédure orale: documents présentes ;i la Cour 

apres la fin de la procLIdure écrite: correspondance. 
Volume VI II. Cartes et illustrations. 

Le Canada a déposé ses pièces de procédure écrite en anglais et en français. 
Bien aue le Canada ait deux langues officielles. seul le texte anelais de ses écri- 
tures ést reproduit dans les volumes ci-dessus,' le Canada ayant fait savoir au 
Greffe que, en cas d'interprétation, c'était le texte anglais qui devait faire foi. 

Certaines nièces de la oiésente édition sont ohotoeraohiées d'aorès leur texte - .  
imprimé original. 

Outre leur pagination continue habituelle, les volumes comportent, entre 
crochets sur le bord intérieur des pages. l'indication de la pagination originale 
des mémoires, des contre-mémoires, des répliques et de certaines de leun an- 
nexes. 

S'aeissant des renvois. les chiffres romains eras (dans le texte ou dans la 
marge) indiquent le vol;me de la présente édicon; ;'ils sont immédiatement 
suivis par une référence de page, cette référence renvoie à la nouvelle pagina- 
tion du volume concerné. ~n revanche. les numéros de oaee aui sont &étédés . - .  
dc l'indication d'une piece de procédure visent la pagination onginalede ladite 
pièce et renvoient donc à la pagination entre crochets de la pièce mentionnée. 

Les orincinales cartes sonir&roduites dans un volume s é ~ a r é  (VIII) où elles . . ,  
ont reiu un ;umérotage nouveau indiqué par un chiffre cerclé. Dans les vo- 
lumes 1 à VII, les renvois aux cartes et illustrations du volume VI11 sont portés 
en maree selon ce nouveau numérotaee. et l'absence de tout renvoi à la &sente . 
éditionUsignific qu'une carte ou illus~alion n'est pas rcproduite. 

Si la typographie ni la présentation ne sauraient etre utilisées aux fins de I'in- 
terprétafion dei textes reproduits 
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r i 1  

INTRODUCTION 

1. This Reply is filed in accordance with the order of 27 July 
1983 issued by the President of the Chamber of the International Court 
of Justice formed to deal with the case concerning Delimitation of the 
Maritime Boundary in the Gulf of Maine Area. fixing 12 December 
1983 as the time limit for the filing of the Replies of both Parties'. 

2. The purpose of this Reply, in keeping with Article 49, para- 
graph 3 of the Rules of Court, is to bring out the issues that still divide 
the Parties, in the light of the written pleadings already submitted. T o  
this end. every effort has been made to focus only on the major issues 
dividing the Parties and on the most important errors and omissions in 
the United States Counter-Memorial. The fact that a contention or alle- 
gation appearing in that Counter-Memorial is not discussed in the 
present Reply cannot be construed as  an admission by Canada that such 
contention or allegation is correct or relevant, or that the facts on which 
it may be based are  accurately presented and properly interpreted. 

3. Part 1 of this Reply provides a general assessment of the 
United States Counter-Memorial and identifies the issues still dividing 
the Parties. Part II examines these issues with a view to throwing further 
light on them and placing them in their proper perspective. Part III 
presents a balancing-up of the relevant 'circumstances. Part IV provides 
a summary of principal conclusions. Part V sets out Canada's Submis- 
sion. In addition, this Reply includes an Annex in two volumes. 

' I.C.J. Keporrs 1983. pp. 6-7 
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PART 1.' A N  OVERVIEW 

CHAPTER 1 

GENERAL ASSESSMENT OF THE UNITED STATES 
COUNTER-MEMORIAL 

Introduction 

4. The United States Counter-Memorial appears to be oriented 
towards a "solution" that bears no relation to law or equity and is 
incompatible with the task of the Court. It relies on mere repetition to 
support novel arguments unknown to international law, whose validity 
has nowhere been demonstrated by the United States. It avoids impor- 
tant issues and leaves Canada's real contentions largely untreated and 
entirely unrebutted. Its Annexes are  marked by errors and inconsisten- 
cies; uhere they d o  present scientific facts rather than subjective inter- 
pretations, they often support Canada's views rather than the claims of 
the United States. 

Section 1. The Shifts of Emphasis in the United States 
Counter-Memorial Appear to Be Oriented Towards a "Solntion" 

That 1s Incompatible with the Task of the Court 

5. Perhaps the most striking feature of the United States 
Counter-Memorial is that it appears to have al1 but abandoned the so- 
called "adjusted perpendicular line", which is given no substantial treat- 
ment whatever. This is not surprising in view of the fact that this line - 
first proposed in the United States Memorial - has no antecedent in the 
history of the dispute. Even in the first written pleading of the United 
States, it was evident that the "adjusted perpendicular line" was 
intended chiefly to widen the disputed area to the greatest possible 
extent, given that the underlying United States claim is directed to 
securing the greatest possible area of Georges Bank. 

6 .  The United States has now reverted to the theme of the North- 
east Channel that marked its claim from 1976 to 1982, in order to give 
still greater emphasis to this superficial feature as  an alleged "natural 
boundary". At the same lime, the United States Counter-Memorial 
erroneously invokes State practice in the North Sea and the Bay of Bis- 
cay to suggest that the use of the equidistance method in the Gulf of 
Maine area should be limited to the innermost part of the Gulf itself. 
These shifts of emphasis seem to offer the Northeast Channel as  the 
principal basis for a purported "solution" or "compromise" that would 
still give the whole of Georges Bank to the United States. This approach 
is divorced from both equity and law and is incompatible with the task 
of the Court as defined in its Statute and in the Special Agreement. 
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10. The United States arguments noted above are radical in their 
novelty, bath in legal and (in some cases) scientific terms. They are cru- 
cial to the United States claim, but they also have profound implications 
going well beyond the present proceedings. Canada submits that they 
have not been proven and, moreover, that they have been rebutted in the 
Canadian Counter-Memorial. 

I I .  The Annexes to the United States Counter-Memorial also fail 
to meet a reasonable standard of proof. Quite apart from their errors 
and inconsistencies, they often bear no relation to the contentions in the 
United States Counter-Memorial which they are  alleged to support. 
Indeed, in some cases, they actually contradict such contentions or sup- 
port Canada's contentions. In yet other cases, there is a total discrepancy 
between the text of an Annex and the accompanying illustrations. These 
peculiarities of the Annexes to the United States Counter-Memorial are  
examined in greater detail in paragraphs 182 to 184, 188, 189, 297, 306 
and 307, and in Volume II, Part 1, of the Annexes to the present Reply. 

Section III. The United States Counter-Memorial Avoids Important 
Issues and Rebuts Arguments Canada Has  Never Made 

12. The United States Counter-Memorial is more notable for the 
issues it avoids than for the issues it addresses. In some instances, it sim- 
ply maintains a discreet silence on issues that are embarrassing to the 
United States position. Examples are found in the failure to give sub- 
stantial treatment to almost al1 of the most important legal questions 
that arise in the present case: the significance of the Special Agreement; 
the scope of Article 6 of the Convention on the Continental ShelP; the 
concept of the single maritime boundary3; the evolution of the customary 
and conventional law of the sea, including the distance principle as the 
legal basis of title and as  a factor relevant to delimitation4; and the legal 
object and purpose of the 200-mile zone. lnstead of dealing with these 
central legal problems, the United States continues to rely on a pastiche 
of so-called "equitable principles" which, for the most part, flow not 
from the applicable law but from an arbitrary and inequitable goal. 

13. Another way in which the United States seeks to evade the 
real issues in play is by demolishing straw men of its own devising, while 
presenting them, quite inaccurately, as contentions advanced by Canada. 
Examples are found in the Counter-Memorial's assertions that Canada 
proposes an apportionment ex aequo et bono based on distributive jus- 
tice'; that Canada relies on arguments concerning relative national 

With thc exception of. Uniied States Counler-Memoriol. p. 109, footnote 2 .  
With the exception of: UniredSiaies Counier-Memoriol, p. 109, para. 122. 
' With the exception of. UniiedStotes Counier-Mernorio/. pp. 140-141. para. 205 

UnitedSiotes Counier-Memorio/, pp. 113.124, paras. 136.158. 
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wealth6; that Canada posits the equidistance method as a matter of juris- 
tic inevitability'; and that Canada takes the position that the 1979 
Agreement on East Coast Fisliery Resources has created binding legal 
obligationss. These inaccurate representations of Canada's position arise 
from a persistent refusal to make essential distinctions: between a deci- 
sion ex, aequo el bono and an  equitable result; between relative wealth 
and economic dependence (or contingent prospects of resource exploita- 
tion and actual exploitation); between equidistance as an absolute rule 
and proximity as an important factor; and, finally, between binding obli- 
gations and evidence of conduct. The failure to make.such vital distinc- 
tions goes to the heart of the United States presentation. 

Section IV. The United States Counter-Memorial Fails to Rebut 
Thnse Canadian Arguments It Does Address 

14. The United States Counter-Memorial does, of course, essay a 
rebuttal of certain arguments actually made by Canada. Thus, it 
attempts to deny the consequences of United States conduct with regard 
to the Gulf of Maine area, and especially United States acquiescence in 
and recognition of the use of the equidistance method in this area from 
a t  least 1965 to 1969. It also seeks to belittle the vital economic depend- 
ence of southwest Nova Scotia on the fishery resources of Georges Bank. 

15. In addition, the United States tries to rebut the Canadian 
case by introducing certain new arguments in its Counter-Memorial. 
First, it makes further attempts to refashion geography and reorder 
nature, by ascribing to Maine and New Hampshire the status of an 
independent nation-State9 in order to compare their situation, quite inap- 
propriately, with that of the Federal Republic of Germany in the North 
Sea, and by speculating, quite pointlessly, about the environmental 
consequences for the Gulf of Maine area if the Northeast Channel did 
not exist 't  Secondly, it appeals to two isolated and misinterpreted exam- 
ples of State practice in the North Sea and the Bay of Biscay, and mis- 
applies them to the quite different circumstances of.the Gulf of Maine 
area". Thirdly, it puts forward the startling thesis that alleged incom- 
patibilities of fisheries management policies should be a barrier to equi- 
table delimitation". Fourfhly, it asserts, in clear contradiction of the 
facts, that Canada would not be affected by marine pollution incidents 
on Georges Bank". 

' Unired Sroles Counler-Mernorial, pp. 125-137, parar. 159 and 161-191. 
' Unile-d Slores Counler-Memwiol. pp. 137.149. paras. 192.224. 

UniledSrares Counrer-Mernoriol, pp. 151.154, paras. 225-234. 
@ ' Uniled Sraies Counrer-Mernorial, pp. 227-228. paras. 377.380; Figure 28. 

'oUniled Sloler Counler-Mernorial, Marine Environrnenr Annex, Vol. 1. Part A, 
Annex 1 ,  Chap. I I I .  @-a " United Sioies Counler-Mernorial. pp. 226-262, paras. 374-407, Figures 28-39. 

" Unired Sloies Counrer-MernoNol, pp. 222-224, paras. 359-368. 
" Unired SIores Counier-Mernoriol. pp. 225-226, paras. 369-373. 
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16. These rebuttal arguments and new arguments introduced in 
the United States Counter-Memorial are without substance. The present 
Reply will give them such further treatment as may. be required to 
demonstrate this conclusively. 

Conclusion 

17. The United States has failed to address essential issues and 
has made assertion serve for evidence and formulas for principles. It has 
allowed ils "shadow claim" to a Northeast Channel line to show through 
the device of the "adjusted perpendicular line". At the same time, 
through a series of inappropriate analogies with quite different bound- 
aries; it has suggested that equidistance might be acceptable in the 
innermost part of the Gulf - but not, paradoxically, in the seaward 
areas where the relationship of the coasts is most markedly opposite. The 
United States claim, with or without the shifts in emphasis in the United 
States Counter-Memorial, remains founded on a mélange of improvised 
concepts and misconceived principles of maritime boundary delimitation, 
al1 far removed from the objective of an  equitable result. 
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CHAPTER II  

. T H E  IDENTIFICATION O F  ISSUES 

Introduction 

18. Article 49, paragraph 2 of the Rules of Court requires that 
the Reply be directed to bringing out the issues that still divide the Par- 
ties. The following paragraphs identify these issues as seen by Canada a i  
the present stage of the proceedings. The issues are stated as  a series of 
questions under six broad headings, namely: (i) the fundamental con- 
cepts of the applicable law; (ii) continental geography or the geography 
of the Gulf of Maine area; (iii) the alleged "natural boundary"; (iv) the 
significance of the conduct of the Parties; (v) the relevance and reality of 
southwest Nova Scotia's dependence on Georges Bank; and (vi) the cor- 
relation of an appropriate method with an equitable result in the particu- 
lar geographical circumstances of this case. 

19. The questions raised below are not, of course, exhaustive of 
the differences between the Parties. They are stated in summary fashion 
and naturally they cannot take into account contentions that may be 
advanced in the United States Reply. Accordingly, Canada reserves the 
right to add to or otherwise amend its presentation of the outstanding 
issues during the course of the oral proceedings. 

Section 1. Fundamental Concepts of the Applicable Law 

The Nature of Equitable Principles and the Legal Framework within 
Which The! Musr Be Applied 

20. Should equitable principles be identified and applied within 
the framework of the applicable law. including the 1958 Convention on 
the Continental Shelf and the sources of law respecting the exclusive 
economic zone or the 200-mile fishing zone. in the light of their appro- 
priateness for achieving an equitable result in the particular circum- 
stances of each case? In addition, is Article 6 of the Convention appli- 
cable in this case as  a binding treaty rule in relation to the continental 
shelf or as a particular expression of a general norm in the determination 
of the single maritime boundary? 

Or should equitable principles (i) be identified and applied 
without reference to the applicable law and the internai principles of the 
legal system giving rise to the zones to be delimited, and (ii) have a uni- 
versal a priori validity independent of the relevant circumstances of each 
case and of the result to be achieved? And is Article 6 of the Continen- 
tal Shelf Convention inapplicable as  a treaty rule or as a particular 
expression of a general norm? 
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The Principle of Appurtenance 

21. 1s appurtenance founded on proximity and adjacency, having 
regard to the distance principle as the legal basis of title and to the prin- 
ciple of equality within the same order? 

Or  is appurtenance founded on a geometrical conception of 
the "seaward extension" of the coasts perpendicular to a continentally 
determined general direction, without regard to the principle of equality 
within the same order? 

The Criteria for Ideniifying Relevant Circumsiances 

22. Do the nature and purpose of the zones to be delimited pro- 
vide the appropriate objective criteria for identifying and balancing up 
the relevant circumstances? 

Or should relevant circumstances be identified and balanced 
up without reference to any objective criteria? 

Section II. Continental Geography or the Geography 
of the Gulf of Maine Area 

The Appropriate Geographical Framework 

23. Should the geographical circumstances be assessed in the 
particular framework of the Gulf of Maine area? 

Or shoul'd the geographical circumstances be assessed in a 
continental framework.? 

The Equality o r  Inequality of Coasts 

24. Does the law of maritime boundaries reject any hierarchical 
distinction of "prirnary" and "secondary" coasts as  being inconsistent 
with the principle of equality within the same order and with the concept 
of a constant and uniform distance from the Coast as the legal basis of 
title? 

Or does the law recognize a distinction between "primary" 
and "secondary" coasts on the basis of their orientation relative to a con- 
tinentally determined general direction? 

The General Configuration of ihe Coasts 

25. 1s the geographical relationship of the Parties relative to the 
area to be delimited predominantly one of oppositeness, reflecting the 
changing coastal directions of a multi-sided concavity? 
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Or is this relationship one of adjacency, determined on the 
basis of a single coastal direction? 

The Effect of Parricirlar Geographical Features 

26. Are Cape Cod and Nantucket Island incidental special fea- 
turcs aberrant to the general configuration of the coast that would have 
a disproportionate effect if used in determining the course of a boundary 
line; that is, are they spccial circumstances? 

Or are these features consistent with the general configura- 
tion of the coast of the Gulf of Maine area and are they thcrefore to be 
used in dctermining the course of the boundary line'? 

The Relarionship of Georges Bank to the Relevant Coast.? 

27. Does Georges Bank appertain geographically to the abutting 
coasts of Nova Scotia and Massachusetts on the basis of proximity and 
adjacency as confirmed by the evidence of genuine physical and human 
links? 

Or does Georges Bank appertain geographically to the coasts 
of  Maine and New Hampshire on the basis of a geometrical conception 
of the "seaward extension" of the "primary" coast? 

Section III. The Alleged "Natural Boundary" 

The Existence and Relevonce of Alleged Seahed and 
Water-Colirntn Disconrinirilies 

28. Should the requirement for an equitable result determined on 
the basis of equitable principles within the law take precedence over any 
alleged "natural boundary"? 

Or can an alleged "natural boundary" dispense with the need 
to achieve an equitable result determined on the basis of equitable prin- 
ciples within the law? 

29. Does the existence of a single natural prolongation in the 
Gulf of Maine area, as recogniîed by both Parties, refute any thesis that 
the Northeast Channel constitutcs a "natural boundary"? 

Or can the Northeast Channel be viewed as a "natural 
boundary" even if it does not divide two separate continental shelves? 

30. 1s the oceanographic system of the Gulf of Maine area 
essentially continuous, and is this question legally relevant to the deter- , 
mination of the single maritime boundary? 

Or can the oceanographic system of the area be divided into 
"three separate and identifiable ecological regimes" that determine the 
single maritime boundary dividing the continental shelf and 200-mile 
fishing zones or economic zones of the Parties? 
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Section IV. The Significance of the Conduct of the Parties 

Condticr i n  Relarion to Acqiiiescence. Recognirion and Esroppel 

31. Does the absence o f  protest by the United States, in  the face 
o r  Canada's prolonged exercise o f  continental shelf jurisdiction up to an 
equidistance line in  the Gul f  of Maine area, constitute acquiescence in  or 
recognition of an equidistance boundary in  this area? I n  addition, does 
this conduct of the United States raise an estoppel in  favour o f  Canada? 

Or does this conduct o f  the United States not constitute such 
acquiescence or recognition, or raise an estoppel in  favour of Canada'? 

Conduct i n  Relariort ro a Modus Vivendi o r  De Facto Mari t inte Lintit 

32. Does the prolonged observance of an equidistance line by 
Canada and of a very similar equidistance line by the United States (the 
" B L M  line" described in  this Reply), as well as the observance of these 
lines by several dozen oil companies with interests in  the Gulf  of Maine 
area, demonstrate the existence of a modus vivendi or de facto maritime 
l imi t?  

Or i s  this observance of an equidistance line irreleviint in  
relation to any modus vivendi or defacto maritime l imit? 

Conduct i n  Relarion ro lndicia of Equify 

33. Does the conduct of the Parties in  relation to continental shelf 
activities, the negotiation and signature o f  the 1979 Agreement on East 
Coast Fishery Resources, their adherence to the International Conven- 
tion for the Northwest Atlantic Fisheries. and their participation in  the 
Commission established thereunder. constitute evidence of the mutual 
interest of the Parties i n  Georges Bank and provide indicia of what the 
Parties themselvcs have considered equitable? 

Or are any or al1 of these activities irrelevant as indicia of 
equity? 

34. Are State activities legally irrelevant l o  the determination o f  
the single maritime boundary when they are unrelated to the subject 
matter of the zones to be delimited and took place before such zones 
were contemplated, and thus cannot provide indicia of what the Parties 
ihemselves have considered equitable? 

Or can such State activities provide the basis for determining 
an equitable resillt? 
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Section V. The Relevance and Reality of Southwest Nova Scotia's 
Dependence on Georges Bank 

Esrablished Fishing Parrerns and Relaiive Dependence 

35. Are the established fishing patterns of the Parties on Georges 
Bank, and the relative economic dependence of their coastal communi- 
ties thereon, relevant to the determination of the single maritime 

, boundary? 

Or are these factors indistinguishable from considerations of 
relative national wealth and the sharing-out or apportionment of 
resources? 

Section VI. The Appropriate Method and Equitable Result in the 
Particular Geographical Circumstances of the 

Gulf of Maine Area 

Appropriale. Merhod 

36. 1s the method appropriate to achieving an equitable result in 
the particular geographical circumstances of this case one that reflccts 
the general configuration of the coasts abutting the area to be delimited? 

Or is the appropriate method one based on a hypothetical 
general direction of the east coast of North America? 

Equiiable Resulr 

37. Should proportionality as a test of equity in this case be 
applied in a manner that takes account of the general configuration of 
the coast bordering the Gulf of Maine area? 

Or can this test be applied in a manner that ignores major 
coastal features forming part of the Gulf of Maine area in the view of 
both Parties? 

Conclusion 

38. The identification of issues assumes a special importance in 
"a case of first impression". Those identified above are central to the 
present proceedings and have been fully discussed in the Canadian 
pleadings Io date. They are furthrr examined in Part II of this Reply, 
against the background of the United States Counter-Memorial. 



14 115-171 

PART II. THE ISSUES THAT DNIDE THE PARTIES 

CHAPTER 1 

F U N D A M E N T A L  CONCEPTS O F  T H E  APPLICABLE L A W  

Introduction 

39. Three major issues respecting the law o f  maritime boundaries 
continue to divide the Parties at this stage: 

First, with respect 10 the basic legal rules, the Parties agree on the 
fundamental norm o f  equitable principles, but they disagree pro- 
foundly on the nature of these principles and on the framework 
within which they must be applied in  order to produce an equitable 
result within the law. Although the United States has conceded the 
relevance and applicability o f  the equidistance-special circumstances 
rule in  Article 6 of the Convention on the Continental Shelf, i t  seeks 
to disregard the rule in  its approach to the present case. 

Secondly, the Parties have radically different views on the legal and 
geographical principles of appurtenance. Canada accords an impor- 
tant though by no means absolute role to proximity, having regard 
to the equidistance-special circumstances rule, the distance principle 
as the basis of title to a 200-mile zone, and the principle of equality 
within the same order. The United States relies upon a macrogeo- 
graphical and geometrical conception of appurtenance, based upon 
perpendicularity as the criterion o f  the seaward extension o f  the 
coasts and upon discrimination between so-called "primary" and 
"secondary" coasts. 

Thirdly, the United States pleadings indicate a total lack o f  any 
legal criteria for the identification and balancing-up o f  the relevant 
circumstances. For Canada, relevant circumstances must be 
associated with the subject matter o f  the zones to be delimited; and 
the object and purpose o f  these zones serve as a measure of rele- 
vance and weight. 

I n  addition, the Parties are divided on the nature o f  acquiescence, 
recogiiition and estoppel and the application of these doctrines to the 
present case. This latter issue wi l l  be dealt with in  Chapter IV,  at 
paragraphs 206 10 247. 

Section 1. The Parties Disagree on the Nature o f  Equitable 
Principles and on the Legal Framework within Which 

They Must Be Applied 

40. The United States miscasts the Canadian view of equitable 
principles and of an equitable result. Thus, the United States Counter- 
Memorial devotes an entire chapter to an attack on a proposition that 
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43. In the context of the above general legal considerations, the 
Canadian Counter-Memorial identified three principles that will lead to 
an equitable result in accordance with international law in the present 
case. These principles have been put forward not as a system of universal 
rules, but as  principles that are appropriate in the light of  the relevant 
circumstances. For the convenience of the Court they too are  repeated 
here. 
( a )  In the geographical and other circumstances of this case, the bound- 

ary should leave to each Party the areas of the sea that are closest to 
its Coast, provided that due account is taken of the distorting effects 
of particular geographical features in the relevant area. 

( b )  The boundary should allow for the maintenance of established pat- 
terns of fishing that are  of vital importance to coastal communities 
within the relevant area. 

(c) The boundary should respect the indicia of what the Parties them- 
selves have considered equitable as revealed by their conduct6. 

These three principles are solidly grounded in the applicable law and the 
relevant circumstances of the present case. They have nothing 10 do with 
the notion of equitable apportionment or with a decision ex aequo et 
bono. 

44. The United States has misconceived the nature of equitable 
principles in at least two different respects. In the first place, it sets up 
an opposition between law and equity that runs counter to the whole 
philosophy of the fundamental norm. It does so by taking the equity out 
of equitable principles: for equity in this context is to be understood in 
accordance with its ordinary, commonsense meaning. In the second 
place, having disposed of equity by depriving it of ils real content and its 
ordinary meaning, the United States dispenses with the applicable law. 
It does so by ignoring the treaty law between the Parties, the legal basis 
of title and the legal nature of the rights and jurisdiction in issue. 

1.  Equirable Principles Disringuished from Equirable Apporrionnienr 

45. The United States Counter-Memorial fails to make the ele- 
mentary but vital distinction between an equitable result within the law 
and an equitable apportionment ex aequo er bono. There is nothing elu- 
sive about the distinction. The fundamental norm of equitable principles 
wirhin the law requires the application of equity in order to secure an 
equitable result, but it also requires that equity be applied in the light of 

6 Canodion Counvr-Mernorial. pp. 252-253, para. 608, 
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the relevant rules and principles of international law. An equitable divi- 
sion is a decision ex aequo et bono if it is effected without regard to the 
applicable law; but an  equitable division that takes account of and 
reflects the applicable law is not only admissible, it is required by the 
fundamental norm and the Court's ruling that "[tlhe result of the 
application of equitable principles must [itself] be equitable'". 

46. The United States Counter-Memorial objects to the impor- 
tance Canada attaches to the balancing-up of relevant circumstances, on 
the grounds that this suggests a decision ex aequo et bono. Canada, 
accordingly, is obliged to point out that the balancing process is not a 
Canadian invention but rather an integral part of the application of equi- 
table principles, as emphasized by'the Court itself, notably in the North 
S e a  Continental Shelf cases. On thai occasion, the Court stated that it 
was the "balancing-up" of al1 the "considerations" or  factor^"^ that 
would produce a "reasonable result" in keeping with equitable princi- 
ples9. More recently, in distinguishing the application of equitable princi- 
ples from a decision ex aequo et bono in the Tirnisia-Libya Continental 
~ h e l f c a s é ,  the Court re-stated the law very clearly and simply: 

"The task of the Court in the present case is quite different: it is 
bound to apply equitable principles as part of international law, and 
to balance up the various considerations which it regards as relevant 
in order to produce an  equitable r e ~ u l t ' ~ . "  [Iralics added.] 

47. The United States Counter-Memorial also errs in denying the 
relevance of established economic dependence and in linking this factor 
as  well to a decision e x a e q u o  et bono. The United States deliberately 
confounds the two very diffcrent concepts of economic dependence and 
relative national wealth, in order to include economic dependence among 
the extraneous general econorriic considerations that were dismissed as 
irrelevant by the Court in the Tunisia-Libya Continental Shelf case". 
Canada's point is not that economic dependence can refashion geogra- 
phy, but rather that ge0graph.v canfashion the economy of a State or 
region; not that economic dependence can override or substitute for the 
legal basis of appurtenance, but rather that it can provide guidelines to 
an equitable solution in an area of overlap where the legal basis of title 
allows more than one State to assert a claim. Far from being rejected in 
the Tunisia-Libya Continental ShelJ'case, these factors are central to an 
equitable solution, as clearly distinguished from a decision ex aeqiro et 
bono. 

48. In the words of Sir Hersch Lauterpacht, "adjudication ex 
aequo et bono amounts to an avowed creation of new legal relations 

' I.C.J. Reporrs 1982, pp. 59-60, parzi. 70. 
a I.C.J. Reporrs 1969, pp. 50-51, paras. 93-94. 
' I.C.J. Reporr~ 1969, p. 49, para. 90. 

'O I.C.J. Reporis 1982. p. 60. para. 7 1 .  
" I.C.J. Reporrs 1982, pp. 77-78, paras. 106-107 
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not in itself a rule of delimitation, but quite another to suggest rules that 
are  designed to guarantee exactly the opposite result. 

51. It is not only a distortion but a basic error of principle to con- 
fuse coastal State management with "single-State management" as the 
United States has used that term. The Convention on the Law of the Sea 
and the formative stages of the development of the exclusive economic 
zone concept show clearly that bilateral or regional cooperation between 
coastal States has always been envisaged as  an integral and indispen- 
sable aspect of the new régime of coastal State management". It could 
hardly have been otherwise in view of the mobility of fishery resources in 
al1 parts of the world. 

52 .  The United States aversion to the concept of transboundary 
resources has a new characterization in the United States Counter- 
Memorial. It is described as "the tragedy of the commons"". There is, in 
fact, no similarity between a true commons like the high seas and an 
area divided by a line between two States, each of them endowed with 
exclusive authority on its own side of the line. Bilateral cooperation 
where each of two States has full authority on its own side of the line is 
not only feasible and effective in a way that international management 
of the fishery resources of the high seas was not; it is also legally 
required. 

53. Conservation and dispute avoidance are not principles of 
delimitation but operational factors to be taken into account by States in 
the management of transboundary resources. The Canadian Counter- 
Memorial has shown that cooperation is the solution that international 
law prescribes for the management of shared natural resources, and not 
the drawing of a boundary in a vain attempt to eliminate the need for 
such cooperation". The concept of single-State management, as applied 
by the United States and rationalized in its list of "equitable principles", 
is simply a pretext for monopoly. It is neither an equitable principle nor 
a basis of coastal State title. 

54. The United States Memorial barely mentioned Article 6 of 
the Convention on the Continental Shelf, although its relevance and its 
application to the Parties were conceded. In the United States Counter- 
Memorial, Article 6 has disappeared from view altogether - apart from 
a f ~ o t n o t e ' ~  - notwithstanding its obvious importance as the sole 
explicit rule of positive law that is applicable in this case. This provision 

" Conodion Counfer-Mernoriol. pp. 209-218. paras. 507-520. 
" UniredSrorer Counier-Mernorial. p. 218, para. 352. 
IJ  Canodion Counier-Mernorial. pp. 205-219. paras. 497-524. 
" Unired Sroies Mernoriol. p. 101. para. 165; Unired Siorer Counier-Mernoriol. p. 109, 

footnote 2. 
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areas". Canada holds the contrary view. The basis of title provides an 
indispensable standard of reference in interpreting and applying the gen- 
eral rules of delimitation, and it ensures that these rules maintain a 
genuinely juridical character. In the present case, the distance principle 
represents the legal basis of title in respect of both the continental shelf 
and 200-mile fishing zones that are ta be delimited by a single maritime 
boundary. 

1 .  The Rele~aance ofthe Basis of Title 

58. Delimitation is by definition a process of determining in pre- 
cisely what maritime space, and within precisely what limits, each of two 
opposite or adjacent coastal States may validly assert a title. A delimita- 
tion that pays no heed to the legal basis of title is a delimitation divorced 
from legal standards; it is an apportionment of shares rather than a 
delimitation as such, within the meaning the Court has given that term. 
In the North Sea  Coniinental Shelfcases, the Court said that delimita- 
tion is essentially a process of "drawing a boundary line between areas 
which already appertain to one or other of the States affectedn", and not 
of awarding shares in a previously undelimited area. The issue of title is 
crucial to this distinction. 

59. Contrary to the assertion in the United States Counter- 
Memorial, the legal basis of title was central to the reasoning of the 
Court in the North Seo Continental Shelfcases. The Court translated 
natural prolongation, as the basis of title to the continental shelf a t  that 
time, into the key principle of continental shelf delimitation under cus- 
tomary law. The correlation of title with delimitation is explicit and 
unequivocal: because natural prolongation was said to confer the "ipso 
jure  title" o f a  coastal State to the continental shelf, it was treated as  
decisive in the evaluation of competing claims in the delimitation pro- 
cess. It is precisely for this reason that the Court held that unless an 
area constituted the "most natural" prolongation of a State's territory, it 
could not be regarded as appertaining to that State in the face of a com- 
peting claimu. Non-encroachment itself is a concept that has no mean- 
ing apart from a basis of title that permits an identilication ta be made 
of the areas that must be regarded as  appertaining to one or the other of 
the two coastal States, and upon which no encroachment should be 
allowed. In challenging the relevance of title, the United States has 
chosen to ignore the central principles of the reasoning of the Court in 
the Norih Sea  Continental Shrlfcases. 

United Stores Counler-Memoriol. pp. 137-138. para. 195; p. 139. para. 199; pp. 140- 
141, para. 205. 

" I.C.J. Reports 1969. pp. 22-23. para. 20. 

l'I.C.J. Reports 1969. p. 31. para. 43. The Court alro riatcd ihat: "the cantinenial shelf 
alany riatc mur1 be the natural prolongation of ils land territory and mus1 no1 encroach 
upon what ir the natural prolongation of thc territory or anolhcr state." I.C.J. Reporrs 
1969. p. 46-47. para. 85. 
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60. While the Court has made the basis of title a central con- 
sideration in the law of delimitation, it has been careful to avoid a rigid 
or mechanical equation between the two issues. Because the issue of 
delimitation properly arises within a "marginal area"" of overlap where 
niore than one State can theoretically assert a claim, considerations of 
title cannot eliminate the need to examine a broader range of equitable 
principlesZs. But the basis of title is indispensable in identifying where 
the marginal area really lies. Even more important, it provides an objec- 
tive standard - although not an exclusive one - for determining which 
State has the stronger claim in any portion of that marginal area. 

61. The present case differs fundamentally from the North Sea  
Conrinenral Shelf cases in that natural prolongation is not the basis of 
title to a 200-mile economic zone. But the underlying principle - that 
the legal basis of appurtenance, whatcver its nature, should be taken into 
account - can readily be adapted to the modified circumstances of the 
ncw law of the sea. 

2. The Distance Principle 

62. Canada's position on the distance principle and its relevance 
to delimitation has been fully discussed in the Canadian Counter- 
Memoriali6. If understood correctly, the distance principle means that 
adjacency within a distance of 200 miles from the Coast is the sole basis 
of title to a 200-mile fishing zone or exclusive economic zone; il mus1 be 
given appropriate weight i f  title is to be respected in the delimitation of 
such zones. 

63. The distance principle calls for consideration in connection 
with the continental shelf as  well. One of the principal reasons for con- 
vening the Third United Nations Conference on the Law of the Sea was 
that, once the obsolescence of the exploitability test had become appar- 
ent, a more precise formula for the definition of continental shelf rights 
became essential. Natural prolongation could serve as a conceptual point 
of departure, but could contribute little to the need for precision. Article 
76 of the new Convention on the Law of the Sea, combining the distance 
principle with natural prolongation in a single formula, is the solution 
the Conference has provided for this problem. 

64. In the Tunisia-Libya Conrinenral Shelf case. the Court 
observed that Article 76 of the Convention on the Law of the Sea pro- 
vides that distance measured on the surface of the sea is, in certain cir- 
cumstances, the basis of title to continental shelf rights. It characterizcd 
this development as  the "'trend' towards the distance principle"". The 

" I.C.J. Reports 1969. pp. 22-23. para. 20: I.C.J. Reports 1982. pp. 58-59. para. 69. 
" I.C.J. Reports 1969, p. 32. para. 46: I.C.J. Reports 1982, pp. 46-47, para. 44. 
" Conodion Counier-Memoriol, pp. 230-242, paras. 555-578. 
" I.C.J. Reports 1982, pp. 48-49. para. 48. 
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criteria in Article 76 of the convention are  no longer a matter of contro- 
versy, and the use of the distance principle in the definition of continen- 
tal shelf rights has been widely accepted -and accepted by Canada and 
the United States in particular. Moreover, the new doctrine of the exclu- 
sive economic zone, governed solely by the common denominator of the 
distance principle, comprises the seabed and the subsoil within 200 miles 
of the coast in its integrated j~i r i sdic t ion~~.  

65. The United States Counter-Memorial argues that the dis- 
tance principle applies only to the outer limit of coastal State jurisdic- 
tion. It insists that distance "is associated with title under international 
law rather than with delimitationZ9", as if the two could be so easily dis- 
sociated in the context of a delimitation to be carried out in accordance 
with legal principles and rules. In this, the United States simply disre- 
gards both the principles of thc North Sea  Conrinenral S h e l f ~ a s e s ' ~  and 
the passages in the Tnnisia-Libya Conrinenral Shelf case3' in which the 
Court discussed the general besis of title as  a question relevant to delimi- 
tation, as  well as the potential relevance of the distance principle. If the 
application of equitable principles is to remain within a genuinely legal 
framework, there cannot be a divorce between the basis of title and the 
rules of delimitation. 

66. The distance principle strengthens the role of relative prox- 
imity to the coast as  a factor in the law of delimitation. The central rul- 
ing of the Court in the North Sea  Continental Shelf cases was that 
where natural prolongation w:is the sole basis of title. each party should 
receive "as much as  possible" of its natural prolongation without 
encroachment on that of another State'2. The same general approach can 
easily be transposed, and far more easily applied, to maritime zones 
where distance from the coast serves as the basis of title. In these situa- 
tions, each party should generally receive as much as  possible of ils 200- 
mile entitlement without encroachment on the corresponding entitlement 
of the other party. The equidistance method most precisely reflects this 
requirement. 

67. As was stated in the Canadian Counter-Memorial. proximity 
is a factor and not a method": but it is a factor that is most aptly served 
by equidistance in a broad variety of geographical situations. In this 
regard, where the application of equidistance is geographically appropri- 

la The United Statcs accepted the 200-mile criterian i n  relation ta the seabed in Prcsident 
Reagan's recent proclamation on the exclusive econamic zone of the United States. For 
the tex1 a l  this proclamation, see Canadion Counier-Mernorial. Annexes. Vol. IV. 
Annex 1 .  
Unired Slores Counler-MernoNol. pp. 140-141. para. 205. 

'OSee discussion in paras. 58-61 
'' I.C.J. Rrporrs 1982, pp. 45-49, parar~42-48. 

I.C.J. Reporrs 1969. p. 53, para. IOl(C)(I)(disposiri~. 
l1 Conodion Counrer-Mernoriol. pp. 231-232. para. 559. 
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ate. it parallels and reflects the equality and uniformity of entitlement 
that serves as the basis upon which title is defined by the distance 
principle. 

68. For the United States, perpendicularity is far more than a 
possible method of delimitation. The central tenet of ils argument is that 
the boundary mus1 respect the seaward extension of the coastal fronts of 
the Parties - "extension" being conceived in strictly perpendicular 
terms and "coastal fronts" being defined on a continental scale. 
Although perpendicularity is not a term the United States has used to 
describe the seaward extension of the coasts and the legal basis of title, 
the United States description of how the concept is intended to operate 
shows that this is intended to be its practical effect. At the same lime, 
the United States puts forward the thesis of a "natural boundary" that is 
divorced from any view of the legal basis of title, including the United 
States notion of perpendicularity. 

1 .  Unliniired Perpendiculariry as the  Basis ofrhe 
S e a w a r d  Exrension of rhe Coasrs 

69. The United States scheme of coastal fronts and perpendicular 
extensions is said ta be justified by the general proposition that the 
boundary should respect the relationship between the coasts of the Par- 
ties and the maritime areas "in front o r '  those coasts". As depicted by 
the United States, the extent of the maritime area "in front o r '  a coast 
- which constitutes the seaward extension of that coast for an unlimited 
distance out to sea - is defined in terms of lines perpendicular to a con- 
tinentally determined general direction of the coast. The seaward exten- 
sion of the coast is not only limited to the area so defined, but is deemed 
to comprise the totality of that a r ~ a ' ~ .  The United States theory excludes 
the possibility of the seaward extension of another coast projecting into 
the arca in question, no matter how long that coast may be or how much 
greater ils proximily. 

70. It is this conception that forms the basis of the United States 
position that al1 of the disputed area outside the Gulf of Maine is within 
the seaward extension of Maine, and not within that of the more proxi- 
mate coasts of Nova Scotia and Massachusetts. 11 is this conception, 
moreover. that underlies the United States argument that the Canadian 
line fails to respect the "coastal fronts" of the Parties and, more specifi- 
cally, that it cuts off the "seaward extension" of Maine and New Hamp- 
shire16. Although the United States denies any connection between title 

Y UniredSioies Counrer-Mennorial. pp .  183-193, paras. 291-302. 
@ ' 5  UniredSrarer Counier-M~moriol. pp. 183.189. paras. 292-298; Figure 23. 

" United Sioirs Counier-Mernorial. pp. 184-189, paras. 296-298. 
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and delimitation, its notion of the perpendicular extension of a coastal 
front serves as a substitute for the basis of title in the United States sys- 
tem. The approach is unsoiind for a number of reasons, especially 
because of its purely geometrical character, which disregards geograph- 
ical realities by eliminating considerations of scale, relative proximity 
and the actual configuration of the coast. 

71. The Court never used the expression "in front o f '  the coast. 
on which the United States builds so much of its argument, as  a descrip- 
tion of the general basis of appurtenance. The phrase occurs in the pas- 
sage of the North Sea  Continrnral Shel/cases that dealt with the cut-off 
effect". When the Court noted that there are situations where equidis- 
tance would cause the line to "swing out laterally" across another State's 
coastal front, it clearly had in mind adjacent coasts in an essentially lat- 
eral alignment. Closeness ta the coast was an essential element of the 
Court's description of the cut-off effect, evident both in the language 
used - "areas situated directly before that front", "zones situées juste . 
devant sa façade maritime'8" -and in the cross-reference to paragraph 
8 of the judgment, where the Court had emphasized the relatively short 
distance from the German coast a t  which the two equidistance lines con- 
verged3'. [Italics added.] The phrase "in front o f '  i s  one of a number 
whose use in the development of the continental shelf doctrine had been 

.. noted by the Court, which observed that al1 of them were terms "of a 
somewhat imprecise character", . with "considerable fluid'ity of 
meaningq". Neither the phrase itself, nor any other connoting the idea 
of a perpendicular extension, is found in the dispositifor in the summary 
of basic principles in paragraph 85 of the judgment. The United States 
has built its entire conception of entitlement upon a single phrase, taken 
out of its legal and geographical context and transformed from a vague 
description of physical location into a complete ideology of maritime 
boundary delimitation. 

72. The Court spoke of the "extension" or continuation of the 
land territory under the sea in the context of natural prolongation". It 
did not equate this principle with the idea of a perpendicular extension 
of coastal fronts or suggest that any single geometrical formulation of 
the principle would have a general validity, or even be possible. Where 
the coasts are laterally aligned, a scheme of perpendicularity often serves 
as  an accurate depiction of the seaward extensions of the coast. How- 
ever, where the geography is irregular, with rounded configurations and 
multiple changes in the direction of the coast, this approach mistakes 
form for substance4'. 

" I.C.J. Reports 1969, p. 31, para. 44. 
" I.C.J. Reports 1969, pp. 31-32. para. 44. 
I9 I.C.J. Reports 1969, pp. 17-18. para. 8. 
'I.C.J. Reports 1969. p. 30. para. 41 
" I.C.J. Reports 1969, p. 31. para. 43. 
" Anglo-French Continen~olShe~award. p. 110, para. 234. 
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73. Where the dis!ance principle is the basis of title, as in the 
present case, the inappropriateness of the United States conception 
becomes most obvious and pronounced. The most fundamental charac- 
teristic of the distance principle is that the maritime zone of a coastal 
State extends outward in every direction within the prescribed distance 
from the coast. This forms the basis of what Canada referred to in its 
Counter-Memorial as the radial projection of the coasts4'. In this frame- 
work. no single direction is legally preferred. The United States version 
of the seaward extension of the coasts cannot be reconciled with the 
distance principle as a basis of title, because il implies that an extension 
a t  right angles to a continentally determined coastal front is legally 
preferred to an extension in any other direction. 

74. When the land boundary is situated in a deep coastal con- 
cavity, the conception of a seaward extension based on perpendicularity 
is almost always inappropriate, whatever the basis of title. This is 
because the oppositeness implied by this configuration creates converg- 
ing frontal extensions within the concavity, stating rather than solving 
the problem of delimitation within that area. When the perpendicular 
extensions emerge from the zone of convergence created by the con- 
cavity, they almost always lie off another coast that is quite distinct 
from, and far closer than, the coastal front that is alleged to generate the 

@ extension [Figure I l .  The logic of a scheme of appurtenance that sys- 
tematically attaches a maritime area to the more distant coast (often far 
more distant) is manifestly unsound. It detaches the delimitation of the 
seaward areas from the coasts that actually abut those areas, and 
accordingly it violates the basis of title either within a framework of 
natural prolongation or under the distance principle. 

7 5 .  These difficulties are clearly apparent in the manner in which 
the United States has applied its scheme to the Gulf of Maine area. 

@ Figure 31 of its Memorial, which has resurfaced as Figure 23 of its 
Counter-Memorial. shows the absurdities and inequities that result from 
the United States conception of the seaward extension of the coast. At  
its greatest extension, the arrow that describes the projection of eastern 
Maine is almost lwice asfar from the coast of Maine as  from that of 
Nova Scotia. The colour-coding (pink for the United States and blue for 
Canada) helps to illustrate the unsoundness of this interpretation of 
geography. The United States scheme places the Canadian territorial 
sea a few miles off Cape Sable within the United States extension 
(pink), even though these waters are not only Canadian but also over 
100 nautical miles from the United States: and it must produce this 
result if a scheme of perpendicularity is to be maintained in this cornplex 
geographical situation. The United States is forced to this extreme posi- 
tion for the simple reason that once the Canadian coast is allowed to 
begin projecting in the direction of Georges Bank, there is no conceivable 
reason why it should not project as far in that direction as  the corre- 
spondinr ~or t ions  of the United States coast. - .  

'3 ConGdion Counfer-Mernorial, pp. 62-63, paras. 151-152; pp. 233-237, Paras. 564-568: 
@@) Figures 15 and 41 
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76. The United States contention that Maine and New Hamp- 
shire are entitled to a perpendicular extension "seaward to the limits of 
coastal-State jurisdiction"" is therefore unfounded in law. The claim 
fails in the light of the greater proximity of Nova Scotia in much of the 
area in question. It also fails, of coursc, because Maine and New Hamp- 
shire are not independent States, and there is no basis in international 
law for attributing particular erititlemznts to the political subdivisions of 
a sovereign State. The United States proposition, in any event, is a vari- 
ant  of the "sector" theory advanced in the North Sea Conlinenta1 Shelf 
 case^'^, in the sense that it implies a guaranteed extension to a given 
point on the map for the coasts of both Maine-New Hampshire and 
Massachusetts, whatever the geographical and other circumstances. That  
theory depended on the doctrine of the just and equitable share, and 
was. of coursc, rejected by the Court. 

77. But the repeated suggestion in the United States Counter- 
Memorial that Canada seeks to deny a seaward extension to the coasts 
of Maine and New Hampshire is clearly misleading. On the contrary, 
the Canadian claim accords these coasts an ample seaward extension, 
comprising a greater area within the Gulf of Maine than is left to 

@ Canadaa6. Indeed, paragraph 355 and Figure 35 will show that the argu- 
ment that the Maine and New Hampshire coasts are being wrongly 
denied their seaward extension is inconsistent with the position of the 
United States throughout the course of the dispute until the Memorials 
were filed in September 1982. What Canada contests is not that the 
coasts of Maine and New Hampshire should have a full seaward exten- 
sion; it is the entirely different proposition that these coasts should have 
an unlimited seaward extension, based on perpendicularity, into areas 
that are closer and much more closely related to the Nova Scotia 
landmass. 

78. Perpendicularity, in Canada's view, has never been and is not 
now a basis of title. The appropriateness of its use, either as a method of 
delimitation or as a mode of conceptualizing the geography, is wholly 
dependent on the geographical circumstances of the relevant area. I f  the 
perpendicular extension of coastal fronts were a basic principle of . 
appurtenance, as the United States suggests, perpendicularity would 
necessarily acquire a special status as a method of delimitation; for only 
in this way could the scheme of perpendicular extensions envisaged by 
the United States be respected. The net result would be the creation of a 
"perpendicularity-special circumstances" rule to serve in the place of the 
equidistance-special circumstances rule heretofore known to the law. The 
Canadian Counter-Memorial h:is shown that there is no basis in the law 
or in State practice for such a view, and that perpendicularity is in fact 
an infrequent method of delimiting offshore areas4'. 

- 

UniiedSiores Counrer-Memoriol, p. 189. para. 298. 
" I.C.J. Reports 1969, p p .  20-23, paras. 15-20. 
' 6  Canodinn Memorial, p. 153, foatnote 86. Sec also Reply, Chap. VI, fwtnate 23. 
" Conodinn Counier-Memoriol, pp. 265-273, paras. 633-644. 
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79. The plain fact is that a scheme of perpendicularity cannot be 
applied to an area wherc two of the relevant coasts (forming part of a 
scries) are virtually a t  right angles to each other. The position of Nova 
Scotia, as  well as ils importance and estent, therefore rule out this 
approach ab  inirio in the Gulf of  Maine area. This insuperable difficuliy 
requires the United States to improvise a whole series of make-shift con- 
trivances in an effort to keep its basic scheme intact. Firsr, the reliance 
on macrogeography is essential i f  the configuration of Nova Scotia is to 
be dcprived of its normal and proper effect. Secondly, the terminal point 
of the cxisting international boundary must influence the course of the 
entire maritime boundary - not in spite of the fact that it lies well to 
the north of the Nova Scotia landmass and therefore fails to reflect the 
position and importance of that area, but precisely becairse of that fact. 
Thirdly. the southwest coast of Nova Scotia mus1 be reduced to the sta- 
tus of a "secondary" coast for exactly the same reason. All of these 
devices are essential i f  the coasts of the Parties are to bc depicted as 
laterally aligned, adjacent coasts of a configuration where a scheme of 
perpendicularity could plausibly be applied either as a basis of appurte- 
nance or as a method of delimitation. Al1 of them have as their single 
purpose the elimination of the effect of the Nova Scotia coasts that abut 
the relevant area. The entire structure of the United States argument, in 
short, is aimed at rehshioning the geography of the relevant area. 

2. The Mj~rh o j i h e  "Nafural Boundary" 

80. The United States alleges that the Northeast Channel "helps 
to create and to define a natural boundary" in the Gulf of Maine areaa8. 
Canada has alrcady demonsiraled rhat there is no scientific basis for this 
argument4*, and paragraphs 162 to 200 of the present Reply provide fur- 
ther evidence to this effect. The issue addressed here is the relationship 
between the United States theory and the legal basis of title. 

81. Canada's position on the concept of the "natural boundary" 
as a matter of law is set out in the Canadian MemorialsD and Counter- 
Memorials'. It need only be noted here that a "natural boundary" was a t  
least a hypothetical possibility when natural prolongation represented the 
legal basis of title. in circumstances where the delimitation of the conti- 
nental shelf involved an area that exhibited "such a marked disruption or 
discontinuance of the sea-bed as to constitute an  indisputable indication 
of the limits of two separate continental shelves, or two separate natural 
prolongationss2". In the present case, the Parties agree that the seabed in 
the Gulf of Maine area is part of a single, continuous continental shelf: 

Unired Srores Counlcr-Mernoriol, pp. 198 and 203. para. 315. 
'' Conodion Counrer-M~moriol. pp. 68-99, paras. 168-245; Conadion Counrrr-Mcmorial. 

Annexes. Vol. 1. 
" Canadion Mernorial. pp. 130-131, paras. 306-310; p. 183, para. 428(d). 
" Canodian Counrer-Mernorial. pp. 221-225, paras. 529-538. 
" I.C.J. Reparrs 1982, p. 57. para. 66. 
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in othcr words, that there is no "natural boundary" dividing two scpa- 
rate natural prolongationsi3. This fact alone is sufficient to disposc of the 
United Statcs thesis. 

82. In addition, however, it must again be emphasized that the 
boundary i n  this case is a single maritime boundary dividing, in effect, 
the 200-mile exclusive cconomic zones of the Parties. In these circum- 
stances, a "natural boundary" becomes an even more implausiblc 
concept in bath fact and law: for such a boundary would have to be 
"natural",flrsr, in tcrms of the seabed - which the Parties agree it is 
not - and secondly, in tcrms of the water column as wcll, in complete 
dcfiance of the essential continuity that characterizcs ocean systcms. 
Thirdlj', such a boundary would also have to takc account of the dis- 
tance principle as the legal basis of title, which it clearly cannot do. And 
fourih(v, it would have to be consistent with an equitable result, whereas 
in fact it has been advanced to produce a result as far removed from 
equity as possible. 

83. The concept of the natural boundary has fared poorly both in 
the jurisprudence respecting the continental shelf and in Statc practice. 
The Norwegian Trough was igiiored in cstablishing maritime boundarics 
in the North Sea. The Anglo-i'rench Conrinrnral S h e y a w a r d  held that 
the Hurd Dcep-Hurd Deep Fault zone was simply "a fact of nature"; its 
use for purposes of delimitation !'would run counier to the whole tcnd- 
ency of Statc practice on the continental shclf in recent years5'". In the 
Tunisia-Libya Confinental Sheff case, both parties founded their respec- 
tive positions on the physical characteristics of the seabed and subsoil; 
and both positions were cmphatically rejected by the CourtSJ. 

84. The judgmcnt in  the Tunisia-Lihya Continental Sheif case 
noted the possibility - but only as  a hypothetical possibility - that a 
structure not amounting to an interruption of thc shclf might in certain 
circumstances be takcn into account in determining the course of a con- 
tinental shelf b o ~ n d a r y ' ~ .  It made clear, howcver, that the appropriate- 
ncss of such use would bc wholly dependent upon whether the result so 
obtained was i n  itself equitable. A gcomorphological featurc could figure 
only "as onc of several circumst;inces considered to be the elemcnts of an 
cquitable solutions"'; in other words, as a means and not as an end in 
itself. This, in the final analysis, is the fatal flaw in the United Statcs 
proposal that the Northe;ist Ch;inncl should function as a natural bound- 
ary. The solution is utterly devoid of equity. It disregards both the 
rslationship of the offshore area to the coastal gcography. and thus 
the maxim that the land dominates the sea, and the othcr relevant 

" Canodian Counier-Memariol, p. 27. para. 60. 
" Angle-French ConrinenrolSh~l/award, p. 63. para. 107. 
" I.C.J. Reports 1982. pp. 53-54. para. 61: p. 58. paras. 67-68 
" I.C.J. Reporis 1982. p. 58. para. 68: p. 64. para. 80.  
" I .C.J. Reporis 1982. p. 58. pars. 68. 
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circumstances that must tie taken into account as  the elements of an 
equitable solution. The United States concept must fail because it is nei- 
ther an equitable principle nor a manifestation of the legal basis of title. 

Section III. The Parties Disagree on the Need for Legal Criteria 
for the Identification and Balancing-Up of the 

Relevant Circumstances 

85. The surest guide to the right solution in law, to the extent 
that the law itself fails to spell out the answer in precise and detailed 
terms, lies in the object and purpose of the legal rule or régime that gov- 
erns the case. The notion of equitable principles is especially closely 
associated with the goal of fidelity to the object and purpose of the 
régime. Professor Reuter has identified a respect for "la finalité", the 
object and purpose of a legal rule, as one of the principal ways in which 
equity makes its presence felt in international  la^'^. Similarly, the law of 
treaties requires the object and purpose of a treaty to be taken into 
account in its intqrpretation. For Canada, accordingly, the relevant 
circumstances in the present case must be associated with the subject 
matter of the zones Io be delimited. The United States, on the other 
hand, offers no legal criteria of relevance and puts forward a claim of 
"dominance" based on extraneous State activities. 

1 .  An Esrahlished Dependence Linking the Adjacent Coasts ro rhe 
Fisheries of rhe Relevant Area 

86. The Canadian Counter-Memorial has shown that the develop- 
ment of international law respecting 200-mile fishing zones or exclusive 
economic zones was associated from the outset with a single dominant 
purpose5'. This purpose is an economic one, based upon a recognition of 
the special dependence of coastal States upon the resources of their 
coasts, and its main object is to secure for present and future generations 
of coastal State populations the primary benefit of the maritime 
resources of their adjacent waters. The progress of the international 
negotiations and State practice that led to this recognition was accom- 
panied and encouraged by the jurisprudence of the Court. The Fisheries 
case, and to a far  greater extent the Fisheries Jirrisdicrion cases of 1974, 
accorded legal significance to the economic dependence of coastal popu- 
lations or communities upon the fisheries of their adjacent waters. 

87. Although the Fisheries Jurisdicrion cases were not concerned 
with delimitation as such, the determination of the Court with regard to 

"P.  Reuter: "Quelques réflexions sur l'équité en droit international." Revue belge de 
droir inlernaiional. Val. 15, 1980, pp. 165.186. 

" Cunndian Counier-Mernorial. pp .  191-193. paras. 460-463. 
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equitable principles in those cases is directly relevant to the present case. 
The Court can surely look to its judgments in closely associated fields to 
determine what principles are  equitable, and what solutions may prop- 
erly be regarded as derived from the applicable law. Indeed, the Court 
drew a parallel with the North Sea Confinentai Shelfcases in the pas- 
sage of the Fisheries Jurisdiction cases dealing with the notion of an 
equitable solution derived from the applicable law60. 

88. More generally, the United States discussion of the manner in 
which the relevant jurisprudence has dealt with economic factors is not 
only in error; at times it is wholly a t  odds with the language the courts 
actually used. There is, for example, no evidence whatever that the refer- 
ence in the North Sea Continental Shelf cases to the relevance of natu- . 
ral resources "so far  as  known or readily ascertainable6'" was intended 
to be limited to the issue of the unity of deposits, which, the Court noted, 
were frequently divided in State practice6'. Similarly, the reference to 
the potential relevance of the presence of oil wells in the Tunisia-Libya 
Continental Shelf case is found in a passage of the judgment dealing 
with economic factors6'; the context demonstrates that it was not, con- 
trary to the United States contention, cited by the Court as evidence of 
the conduct of the parties. 

89. In the Fisheries case, the Court invoked the "vital needs" of 
the population and the "reality and importance" of certain economic 
interests; long usage was referred to as evidence attesting these chsrac- 
teristics, and not as the essence of the interests as  s u ~ h ~ ~ .  Finally, the 

'I.C.J. Reporis 1974, p. 33, para. 78; p. 202, para. 69. 
'' I.C.J. Reports 1969. pp. 53-54, para. IOI(D)(2)(disposirifi. 
" I.C.J. Reports 1969, pp. 51-52. para. 97; p. 52,'para. 99. 
6'I.C.J. Reporls 1982, pp. 77-78, paras. 106-107. 
" I.C.J. Reports 1951. pp. 128, 133 and 142: 

"ln these barrcn regions the inhabitants of the coastal zone derive thcir liveli- 
hood esseniially from fishing. 

Such are the realitics which musi be bornein mind in appraising thc validiiy of 
the United Kingdam contention that the limits of thc Norwegian fisheries zone 
laid down in the 1935 Decree arc contrary to international law. 
. . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Finally, there ir one consideraiion no1 to bc overlookcd, the scopc of which 
extcnds beyond purely geographic factors: that of certain economie inreresrs peeu- 
lior 10 a region. the reolily ond imporronee of which are clearly evidenced by a 
long usage. [Ilalics odded.) 

Such rights. founded an the vital needs of the population and attestcd by very 
ancien1 and peaceful usage. may legitirnately be iaken in10 account in drawing a 
line which, moreove!, appears to the Court to have been kepi within the baunds af 
what is moderate and reasonable." 

For discussions of economic dependence as an equitable principle. sec: C. Wilfred Jenks: 
The Prospecls of Inlern~lional Adjudieolion. London. Oceana Publications, 1965, 
pp. 327-328; V. D. Degan: L'Equiré el le Droit inlernarionol. La Haye, Martinus Nijh- 
off, 1970. p. 225: S. Rosenne: The Loy and Procrice of rhe lnrernarionol Court. Ley- 
den, A. W. Sijthoff, 1965, Val. 2. pp. 605-606. 
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importance which the Grisbadarna award accorded to economic depend- 
ence upon the fishing banks in question is surely manifest, contrary to 
the view held by the United States: the tribunal expressly. referred to the 
"grearer imporrance" of the fishery to the Swedish inhabitants of 
Koster6'. Indeed, a well-known study based upon a broad survey of 
adjudications and arbitrations dealing with boundaries, both maritime 
and terrestrial. has concluded that established economic interests have 
dominated the general international law of maritime claims, and that 
"[alctual exploitation of the resources of ttie disputed area is probably 
the most decisive considerationM". 

90. Canada attaches importance to a specific category of eco- 
nomic circumstances in the present case: the established economic 
dependence of the inhabitants of the geographically adjacent coasts upon 
the resources of the relevant area. Canada does not rely on extraneous 
considerations of relative national wealth or poverty (although such con- 
siderations are often implicit in the evidence adduced by the United 
States6'); nor does it rely upon prospective or contingent economic inter- 
ests similar to those that might be represented by a hydrocarbon discov- 
ery in the context of a case centred on the continental shelf. 

91. The issue here is economic dependence as an established fact, 
and as an expression a n d  consequence ofrhe physical geography. This 
economic dependence links the geographically adjacent coasts to 
resources located squarely in the area in dispute, in contrast to the situa- 
tion considered in the Tunisia-Libya Conrinenral S h e l f ~ a s e ~ ~ .  In further 
contrast, of course, this is a case where fishery resources are directly in 
issue, and central to the dispute, and it is these resources that form the 
basis of the economic dependence invoked by Canada. Il is a known 
dependence upon the known resources of the disputed area; and the 
jurisprudence has recognized the relevance to delimitation of the natural 
resources of the area, "so Far as  known or readily ascertainable". 

92. In sum, the attempt by the United States to exclude the con- 
temporary fishery from the relevant circumstances is not supported by 
the jurisprudence. Nor can it be reconciled with the object and purpose 
of the new régime to be delimited by the single maritime boundary. 

2. Srare Conducr Direcrly Associared wirh the Righrs 
a n d  Jurisdiction in Issue 

93. The Tunisia-Libya Confinenfa1 S h e l j  case stressed the 
importance of equitable considerations arising during the history of the 

J. B. Scott. cd.: The Hague Court Reports. New York. Oxford University Press, 1916. 
p. 131. 

" A .  L. W. Munkman: "Adjudication and Adjustrnent - International Judicial Decision 
and the.Settlcmcnt of Territorial and Boundary Disputes." The Brifirh Yenr Book o j  
Infernofional Law. Vol. 46, 1972.1973, p. lot. Reply. Annexes. Vol. 11, Part IV. 
Anncx 2. 

'' Canodion Counier-hfemoriol,pp. 115-1 18. par&. 286-294. 
' Canadion Memoriol. pp. 132-134, paras. 31 3-319. 
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dispute and in the course of events leading up to the dispute", Indeed, 
the two paragraphs of the disposiiifdealing with the inner sector of the 
boundary make it clear that the conduct of the parties was the decisive 
consideration for that portion of the delimitati~n'~.  This was so even 
though the Court emphasized that it had not made a finding of an agree- 
ment - even a tacit agreement - or  a ruling based on estoppel or a 
similar ground. Rather, the Court saw in the relevant conduct of the 
parties an indication of what the parties themselves might have con- 
sidered an equitable result during the course of the evolution of the 
dispute7'. 

94. Against this background, the United States contention that 
the 1979 Agreement on East Coast Fishery Resources is irrelevant and 
inadmissible because it was ultimately left unratified by the United 
States Senate'? seems to miss the point altogether. The significance of 
the agreement is obviously not that it is or may yet become a treaty in 
force. Rather, ils negotiation constitutes both evidence and a recognition 
of the nature, the extent and the legitimacy of Canada's interest - con- 
temporary and historical - in the fisheries of Georges Bank. What the 
United States position cornes clown to is that the Court mus1 disregard 
the history of the dispute. This is a novel and almost unprecedented posi- 
tion that clearly runs against the grain of the jurisprudence. One part of 
the history of the dispute is made inadmissible by Article V, 
paragraph 1, of the Special Agreement: any proposals directed to a 
maritime boundaries settlement or responses thereto. The argument that 
the 1979 Agreement on East Coast Fishery Resources should also be 
made inadmissible because it would "penalize the United States for 
engaging in good-faith negotiations"" is a clear attempt to amend the 
Special Agreement by broadening the terms of Article V. 

95. That the negotiation of the 1979 fisheries agreement formed 
an  integral part, and indeed the central component, of the boundary 
negotiations is unquestioned. The United States attempt to assimilate the 
agreement - signed by the Secretary of State and strongly endorsed by 
the President - to a "without prejudice" proposal in the course of 
negotiations is simply a misuse of language and of legal categories. 

96. The United States position on this issue is profoundly incon- 
sistent with the broad - and generally excessively broad - position it 
has taken on the,relevant circumstances respecting almost every other 
issue. On the one hand, it holds that such extraneous issues as  a wartime 
operational agreement between military authorities, or cartographical 
and navigational services undertaken as  high seas activities long before 
extended coastal State jurisdiction was even contemplated, are relevant 

I.C.J. Reporrs 1982, pp. 70-71. paras. 93-96; pp. 83-84, paras. 117-1 18. 
'O I.C.J. Reporrs 1982, pp. 92-94. paras. 133(C)(I) and 133(C)(2). 
"I.C.J.  Reporrs 1982. p. 84,para. 118. 
" UniredSrnres Counler-Memoriol. p. 7, para. 8; pp. 151-154, paras. 225-233. 
'' Unired Srnrer Counrer-Memorio/. p. 210. para. 330. 
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to the equities o f  this dispute. On the othcr hand, i t  urges that a signed 
agreement negotiated as an essential aspect o f  the same dispute, and 
designed for the purpose of protecting cstablished fisheries in  the dis- 
puted area, is legally irrelevant and inadmissible. If the history o f  the 
dispute and the recognition o f  established interests are to be taken into 
account, in conformity with the jurisprudence of the Court, the 1979 
Agreement on East Coast Fishery Resourccs must figure as a relevant 
circumstance o f  considerable importance. 

B. THE UNITI~D STATES CI.AIM 01' "DOMINANCE" RELIES 
UPON ACTIVITIES NOT REI.ATED TO T l l E  OBJECT AND 

PURPOSE OF T l lF  ZONES TO BE DELIMITED 

97. The United States relies upon an historical record which, in 
its view. discloses a "predominant" United States interest on Georges 
Bank and "cornplete dominance" over the Gul f  o f  Maine area in  general. 
I t  attempts to sustain this assertion, on the one hand. by factual exagger- 
ations and distortions and by a geographical frame of reference that 
merges the entire New England coastal area with the portion of Georges 
Bank claimed by Canada. On  the other hand, i t  builds its claim of gen- 
eral "dominance" by dispensing with legal criteria o f  relevance and 
weight - by aggregating a variety of high seas activities, extraneous by 
viriue of their subject inatter or the legal context of the era when they 
look place, or both. As the Canadian Counter-Mernorial stated: "This 
admixture of irrelevant areas and irrelcvant activities creates a hope- 
lessly confused and distorted image of the historical record, which exag- 
gerates thc United States role beyond any semblance o f  a~thent ic i ty '~".  

98. The Canadian Counter-Memorial and the Annexes thereto 
have dealt fully with both the factual inaccuracy and the legal irrcle- 
vance of rnany o f  the State activities invoked by the United States - 
cartography and marine scientific research, navigation and defence, and 
search and rescue". The United States concedes that none o f  these 
activities can vest i t  with an historic title, but fails to offer a substantive 
explanation of why they should be taken into account at Canada's 
view, in  summary form, is that they are legally irrelevant on three sepa- 
rate grounds. Firsr, they look place for the most part at a time when 
extcnded coastal State jurisdiction was entirely unconternplated, and the 
prineiples of intertemporal law consequently rule out their consideration. 
Secondij~. most of these activities are even today unrelated to the subject 
matter of the zones to be delimited and remain in the category o f  high 
seas freedoms that may be exercised in  common with other nations. 
Thirdly. they do not and cannot provide indicia of what the Parties 
themselves have considered an eauitable result. 

" Canadian Counrer-Mernorial. p. 143, para. 359. 
" Conodion Counler-Memorio/. pp. 142.187. paras. 356-456 
" Uniied Slores Counlcr-Mernoriol. p. 83. paras. 103-106. 
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99. The dominance thesis fails when confronted with Canadian 
continental shelf activities and the long-term oil and gas permits that 
Canada alone has issued in what has become the disputed area. The 
dominance thesis fails again when confronted with the modern Canadian 
fishery on Georges Bank, where Canadian fishermen take almost 85 per- 
cent of the total catch by value in the disputed area". Moreover, 
although the Parties are  deeply divided on the history of the fishery, 
even the United States is prepared to recognize that the Canadian fish- 
ery was established on Georges Bank "16 years" before the first bound- 
ary negotiations were held in 1970, and that it became significant in 
"the early 1960~'~".  

100. The dominance thesis, unfounded as it is in fact, is also built 
upon legal quicksand. The criteria of relevance and weight implicit in 
the United States thesis are in many cases the exact opposite of what 
common sense would suggest. The United States holds that contempo- 
rary fishing patterns and the economic dependence associated with these 
patterns are irrelevant because they might conceivably be impermanent 
(although the evidence clearly shows their ~tabil i ty '~).  Yet it argues at 
the same lime that the obsolete fisheries of early historical limes, whose 
impermanence has been a known fact for generations, are of vital impor- 
tance. I t  submits that operational practices totally unrelated to fisheries 
or to the continental shelf should be taken into account. At the same 
time, however, it contends that an agreement directly related to the fish- 
eries of the boundary area, :and riegotiated in contemplation of the 
200-mile era, must be excluded frorn consideration. Examples such as  
these underscore the vital necessity of selecting and weighing the rele- 
vant circumstances in terms of the real function and purpose of the 
zones to be divided by the single maritime boundary in issue. 

Conclusion 

101. The Canadian position is based upon equity within the law. 
I t  takes account of the conventional law, the basis of title, and the prin- 
ciple of equality within the same order, and applies them to achieve an 
equitable solution in the light of the relevant circurnstances of the case. 

102. The United States position, on the other hand, is a compos- 
ite of improvised concepts and misconceived principles of maritime 

. boundary delimitation. The United States pays no heed to the equidis- 
tance-special circumstances rule of Article 6 of the Convention on the 
Continental Shelf. It suggests that delimitation can be divorced from the 
basis of title in international law, notwithstanding the close association 
of the two issues that lies a t  the core of the reasoning of the Norih Sea 

' " Conadion Counrer-Memoriol, p. 104. para. 254; Figure 27. 
'Wni ied  Srores Counler-Mernoriol, p. 207. para. 322. 
'e UniredSrores Counrer-Mernorial, p. 126, paras. 163-164; pp. 136-137, para. 191 
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Continental Shelfcases. Its conception of the geographical relationships 
substitutes cartographical impressionism for the functionalism that char- 
acterizes the nature and purpose of the maritime zones 10 be delimited. 
It seeks to exclude the central developments in the history of the dispute 
from the relevant circumstances. despite the significance such factors 
were accorded in the Tunisia-Libya Continental Shelfcase. It disagrees 
with the conception of equitable principles set out in that same judg- 
ment. Repeatedly, in these and other ways, the United States directly 
challenges the principles of the jurisprudence and the reasoning of the 
Court. 

103. Beyond the many specific issues that divide the Parties there 
lies a more fundamental difference of approach. If the norm of equitable 
principles is to be more than "abstract justice" or equity outside the law, 
these principles mus1 reflect the legal nature of the zones to be delim- 
ited: their object and purpose and the basis of entitlement. The Canadian 
position takes these considerations into account, while the United States 
position is almost entirely divorced from them. 

104. The United States appears to forget that the law of the sea 
forms an integral part of the law of maritime boundary delimitation. 
This is a crucial point, for the issues that divide the Parties mus1 be 
examined in the light of the interna1 principles of the legal system giving 
rise to the zones to be delimited, as advocated by Canada, and not, as  
advocated by the United States, in the light of "principles" that are 
largely external to that legal system. This donc, there can be no question 
of denying the existence of Nova Scotia on macrogeographical or 
geopolitical grounds; no assertion of a "natural boundary" on new-found 
"ecological" grounds; no pretended right of "dominance" on the basis of 
eighteenth-century cartography, or military arrangements, or coopera- 
tion in search and rescue activities; and, finally, no claim to monopoly on 
the basis of administrative convenience and the alleged incompatibility 
of fisheries management policies. These are the untenable propositions 
underlying the United States claim, as demonstrated in the Canadian 
Counter-Mcmorialso. When they have been disposed of in the light of the 
fundamental concepts of the applicable law, the search for an equitable 
result can then proceed to the identification and balancing-up of truly 
relevant circumstances. 

'O Cnnndian Counter-Menzoriai, p. 7, para. 16. whcre these untenable propositions of the 
United States are set out as follows: 

"(a) that Nova Scotia does no1 exist; 
(b) that nature itsclf has fixed a mnritimc boundary in thc Gulf of Maine area; 
(c) that thc United States has an inherent or acquircd right of 'dominance' over 

the Gulfof Maine area; 
(d) that administrative convenience or m~nagcrial expediency requires that al1 the 

resaurccs of Georges Rank shauld be allocated to the United States." 
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CHAPTER II 

CONTINENTAL GEOGRAPHY OR THE GEOGRAPHY OF 
THE GULF OF MAINE AREA 

Introduction 

105. The most fundamental issue that divides the Parties in 
respect of the geographical circumstances is that of an appropriale geo- 
graphical/ramework. Such a framework provides an indispensable crite- 
rion for distinguishing between relevant and irrelevant circurnstances, as  
well as for establishing the appropriate scale to assess the relative impor- 
tance of geographical features, their relation to each other, and their 
proportionate or disproportionate effects upon a given delimitation. 

106. While the United States pleadings lack an appropriate and 
consistent geographical framework, the entire structure of the United 
States argument rests on the implicit assumption that the North Ameri- 
can continent is the geographical framework for the case. This permits 
the United States i o  shift the various "relevant areas" it uses to identify 
the geographical and other relevant circumstances, adjusting the limits 
of each area with a view tu producing the desired result. 

107. This rnacrogeographical approach is devoid of any legal 
basis. In the framework of the Gulf of Maine area it is readily apparent 
that the general direction of the land boundary is north-south; that the 
territories of the Parties are aligned in an east-west relationship; that 
both coasts undergo several changes in general direction in order to form 
the deep concavity that is the Gulf of Maine'; and that there is no geo- 
graphical basis for a hierarchical distinction of "primary" and 
"secondary" coasts. In the framework of the Gulf of Maine area, it is 
also apparent that Nova Scotia and the Bay of Fundy are major geo- 
graphical features that establish the general direction of the coast on the 
eastern side of the Gulf, while Cape Cod and Nantucket Island are inci- 
dental special features that depart radically from the general direction of 
the New England coast. Logic alone suggests that there must be a con- 
siderable degree of oppositeness between the coasts that form the sides of 
a deep concavity and that it is impossible to draw a perpendicular to 
opposite or concave coasts. 

108. The Parties agree that the Gulf of Maine area comprises 
two geographical areas, divided by a hypothetical closing line between 
Cape Sable and Nantucket Island. While jurisdiction over concave sea 
areas is generally extended from the coasts that border these areas, 

' The United States pleadings refer tu the Gulf of Maine as a "large concavity", "con- 
cavity". "the coastal concavity that is the Gulf of Maine", "deep caastal cancavity" and 
"deep caastal concavity such as the ü u l f o f  Maine". See Unircd Srnles Mernorial, p. 19, 
para. 25; p. 173, para. 286: p. 174. para. 290; Unired Siores Counicr-M~morial. pp. 22- 
23, para. 29: p. 24. para. 31: p. 183, para. 291: p. 184. para. 294: pp. 226-227. para. 
375; pp. 261-262, para. 404: p. 265, para. 410(a). 
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jurisdiction over open sea areas is generally extended from the - often 
convex - portions of the coast that abut them. The United States, how- 
ever, ignores this distinction in arguing that the outer area, which lies off 
the coastal wings of the Gulf of Maine, is appurtenant to the relatively 
remote coasts a t  the "back of the Gulfp'. 

109. The United States adduces no factual evidence in support of 
this contention. It relies instead on a geometrical formula and on a newly 
invented distinction between "primary" and "secondary" coasts. But in 
ignoring al1 the evidence that shows that Georges Bank is most strongly 
linked in physical and human terms to the coastal wings of Nova Scotia 
and Massachusetts that abut the outer area, the United States divorces 
the applicable law from the relevant facts. These facts demonstrate that 
Georges Bank is geographically appurtenant to the coasts to which it is 
most proximate, and that theeas tern  half of Georges Bank, the area 
under Canadian claim, is appurtenant to the coast of Nova Scotia. 

Section 1. The United States Approach Lacks an  Appropriate 
and Consistent Geographical Framework 

110. Three major differences divide the Parties on the concept 
and use of a "relevant area" in this case. 
(a) Canada has identified as  relevant only those geographical circum- 

stances found within the Gulf of Maine area. whereas the United 
States treats as relevant - and indeed as  determinative - 
macrogeographical factors derived from a continental framework; 

( b )  Canada has defined the Gulf of Maine area by reference to the Spe- 
cial Agreement, to common usage, and to recognized geographical 
and legal criteria, whereas the United States has defined the area by 
reference to its own boundary proposal; and 

(c) Canada has used the concept of the relevant area to identify the 
relevant circumstances in this case, whereas the United States arbi- 
trarily employs different areas to identify different categories of 
allegedly relevant circumstances. 

1 1  1. The United States interpretation of the geographical cir- 
cumstances in this case rests on the implicit assumption that the relevant 
area is the North American continent. The United States method and 
line are based on the following sequence of arguments, each of which 
can be explained only in terms of a continental frame of reference: 
( a )  that there is a single general direction of the coasts in the Gulf of 

Maine area, which conforms to the general northeastern direction of 
the Atlantic coast of North America from Newfoundland to Florida; 

UniiedSrores Counler-Mernoriol, pp. 183-184, para. 292; pp. 261-262, para. 404. 
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(which is the reason for its relegation to the status of a "secondary" 
coast) is based upon a similar misconception of the relevant geography. 
It appears in yet another version in the companion argument that Nova 
Scotia should be discounted because its coast extends "south of the inter- 
national boundary terminus7". In both cases, the point is that Nova 
Scotia should be given less than full effect because ils configuration 
departs from certain continental (and transcontinental) trends as  viewed 
by the United States. On the one hand, Nova Scotia's southerly limit is 
said to offend the alleged "north-south" relationship of the Parties on a 
transcontinental scale; on the other hand, the direction of its southwest 
coast is said to violate the alleged general direction of the entire Atlantic 
seaboard. Both arguments amount to a refusal to give effect to the geog- 
raphy of the Gulf of Maine area as it actually exists, and to refashion 
geography instead. The configuration of the Nova Scotia coast, which 
together with the coast of southeastern New England creates the Gulf of 
Maine, could only be considered "aberrant" if Nova Scotia were an  inci- 
dental feature. Its geographical scale alone makes nonsense of that 

@ assumption [Figure 31, as  does the fact that its coast is a major defining 
feature of the Gulf of Maine and therefore of the relevant area. 

114. Every major concavity or convexity implies major changes in 
the direction of the coasts. If the United States concept of "secondary" 
coasts were sound, it would follow that the sides of every concavity or 
convexity would have to be discounted, no matter what the scale of the 
feature. The whole notion of a legal inequality in the status of coasts - 
the notion of "primary" and "secondary" coasts with unequal offshore 
entitlemenis - was ruled out by the principle of equality within the 
same order enunciated by the Court in the Norrh Sea Continental Shelf 
casesB. 

115.  The United States Memorial defined the Gulf of Maine area 
or the "relevant area" as the "coasts and geographical features from 
Nantucket Island to Cape Canso, on boih sides of the internarional 
boundary rertninus, and the marine areas seaward from these coasts 
to the limits of coastal State maritime jurisdiction9". [Italics added.] 
The United States confirms this definition of the "relevant area" in its 
Counter-Mernorial'" but nowhere does it provide any explanation or jus- 
tification for the area selected. The United States appears to assume 
that this definition of the Gulf of Maine area is self-evident, even though 

' Unired Siaies Mernorial. pp. 3-4. para. I I ;  pp. 173-174, paras. 288-289; p. 214. Sub- 
mission B(l)(e); Uniied Siores Counler-Mernorial, pp. 3-4. para. 7; p. 24. para. 31; 
pp. 190.193. para. 301; p. 270. Submission B(l)(e). 
I.C.J. Reporf~ 1969, pp. 49-50. para. 91. 

Uniied Siores Mernoriol, p. 19, para. 25. 
'WniredSrores Counier-Mernorial, p. 13, para. 16 and laalnote 2. 
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it has no basis in common usage or in recognized geographical and legal 
criteria". 

116. While the Parties agree that the Gulf of Maine area encom- 
passes al/ the waters and coasts comprising the concavity landward of a 
line between Cape Sable and Nantucket Island, including the Bay of 
Fundy, they disagree as to what parts of the coasts abutting the Atlantic 
Ocean on either side of the Gulf are relevant to the delimitation. Canada 
treats the Gulf of Maine itself as the axis upon which the geographical 
frame is balanced, and therefore regards the relevant coasts as extending 
both northeast and southwest of the entrance to the Gulf. In the absence 
of natural defining features, Canada uses criteria of human geography 
- established fishing links to the area to be delimited - to set the 
approximate limits of the relevant coasts a t  Lunenburg, Nova Scotia, 
and Newport, Rhode Island12. 

117. The United States extends the "relevant area" in one direc- 
tion only, that is, along the coast of Nova Scotia to Cape Canso a t  the 
northeastern extremity of the peninsula, some 232 nautical miles north- 
east of the entrance to the Gulf of Maine a t  Cape Sable. While the 
United States gives no explan;ition or rationale for this definition, it is 
possible to infer one by examir~ing the lateral limits of this area in con- 
junction with the seaward extension of the United States boundary pro- 
posai". This seaward extension is approximately midway between the 
limits of the "relevant area" defined by means of lines perpendicular to 
the alleged general direction of the coast and projected from Nantucket 

@) Island and Cape Canso [Figure 41. The United States thus appears to 
have defined the Gulf of Maine area by reference to its boundary pro- 
posai, rather than by common usage and by the application of recog- 
nized geographical and legal criteria to the region identified in the 
Special Agreement. 

118. The United States contends that the purpose of identifying a 
relevant area is "to determine the circumstances that are relevant to the 
delimitation". and that the identification of such an area involves a 
determination of al1 the geographical features that are "the situs of rele- 
vant resources or activit ie~'~".  

119. In the process of identifying and analysing the relevant cir- 
cumstances. however, the United States ignores the Nantucket Island to 

" Sec Conadian Counler-Mernorial, pp. 30-33. paras. 69-76. 
" See Conodion MernoNol, p. 27. para. 32: p. 34, para. 53; p. 36,'paras. 62-63; pp. 146- 

147, paras. 353-354: Conadion Couirler-Mernorial. p. 33. paras. 74-75; p. 58. para. 141. 

@ l1 UniredSrares Mernoriol, p. 185, para. 304; Figure 34. 
" UniredSloies Mernoriol. p. 145. para. 258. 
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Cape Canso frame of reference it has identified as the Gulf of Maine 
area - "the 'relevant area' for determining the relevant circumstances 
in this case"" - and shifts the geographical frame of reference for each 
set of circumstances under consideration. Thus, in determining the gen- 
eral direction of the coasts, the United States takes into account the east 
coast of North America from Newfoundland to FloridaI6. In determining 
the direction of the land boundary and the juxtaposition of the territories 
of the Parties, the United States focuses on a transcontinental boundary 
extending 6,416 kilometres from the Atlantic to the Pacific (while ignor- 
ing the boundary from the Pacific to the Arctic"). In applying the pro- 
portionality test, the United States excludes the Bay of Fundy and the 
coasts of Nova Scotia from Halifax to Cape Canso, despite the fact that 
these areas are specifically identified in the United States pleadings as 

@ forming part of the relevant area" [Figure 51. 

120. In analysing the relative fishing patterns of the Parties, the 
United States shifts its ground again, using for this purpose the statistics 
collected for ICNAF subareas 5Y, 5Ze and 5Zw, despite the fact that 
the whole of subarea 5Zw lies ourside the "relevant area" as defined by 

@ the United Statesi9 [Figure 51. At the same time, the United States 
excludes fishery statistics from ICNAF subareas 4X and 4 W  which lie 
immediately off the Nova Scotia coast. despite the fact that the whole of 
4X and 96 percent of 4W are  within the "relevant area" as  defined by 
the United States. 

121. In assessing the relative performance of the Parties in ini- 
tiating fisheries conservation and management measures within ICNAF, 
the United States shifts its ground yet again, using for this purpose 
I C N A F  subareas 5Y. 5Ze, 5Zw, 6A. 6B and 6C, stretching from south 

@ of Cape Hatteras to the eastern end of Georges Bankzo [Figure 51. But 
again the United States excludes subareas 4X and 4W. 

122. The same arbitrary and shifting geographical frame of refer- 
ence is apparent in the United States identification and assessment of 
other allegedly relevant circumstances. This "gerrymandering" shows 
that the United States has no geographical framework for its assessment 
of the relevant circumstances in this case. The Gulf of Maine area or 

" Unired Sraies Mernorial. p. 19, para. 25 and footnote 2: Unircd Sioies Counrer- 
Memorial, p. 13, para. 16 and lootnote 2. 
Unired Srores M e m o r i ~ l ,  pp. 1 1-12. para. 21 and p. I I .  footnote 2; p. 170, para. 283 

@ and lootnote 7; Figure 26; Unired Srores Counier-Mernorial. p. 17, para. 20 and fwt-  
@ note 1; Figure 3. 

" Uniied Srores Mernorial. p. I I ,  para. 20. 
"Unired Sioies Memoriol, p. 19. para. 25; pp. 192-201, paras. 312-313; p. 201. fwtnote 

@@ 1; Figures 34 and 35: Uniied Srores Counrer-Memorinl, pp. 196-197. paras. 309-311; @O Figures 24 and 25. 
I P  Unircd Slarer hl&oNo/, pp. 49-50, para. 81; p. 54, Table A and footnote 2; p. 55, 

paras. 84-85; UnitedSrares Counler-Mernorial, p. 55. Table A. p. 71, Table B. 
'O United Srorer Counrer-Mernorial, ICNAF Annex, Vol. I I .  Annex 3. p. 22. paras. 30 

and 32; pp. 31-32, para. 54; p. 34. paras. 60-62 and Table A: p. 37. para. 72. 



(471 REPLY OF CANADA 43 

formal "relevant area" is extended northeastwards along the coast of 
Nova Scotia - well beyond the limits of any reasonable definition - 
but truncated to the southwest a t  Nantucket Island. The United States 
thus excludes the Atlantic-facing coasts of Massachusetts and Rhode 
Island [rom the relevant area, despite the fact that, as the United States 
is a t  pains to point out, these areas have a long-established relationship 
with the fishery resources of Cieorges Bank2'. But when the object is to 
demonstrate the "dominance" or "predominant interest" of the United 
States, the statistical balance is weighted in favour of the United States 
by shifting the "Gulf of Maine area" southwestward to beyond Cape 
Hatteras, and excluding the area to the east of Georges Bank. 

123. Finally, disregardiiig the existence of the Great South Chan- 
nel, as well as every geographical and scientific definition of Georges 

, Bank, the United States defines this Bank as extending eastward from 
Nantucket Shoals". By placing the limits of the Gulf of Maine area far 
to the northeast, while extending the definition of Georges Bank to the 
southwest, the United States manages to situate the geographical feature 
that constitutes the object of the dispute a t  the southwestern extremity 
of the "relevant area". 

Section II. The United States Attempt to Refashion Geography Fails 
in the Legally Relevant Framework of the Gulf of Maine Area 

A. IN RECOGNIZING THAT T H E  GULF OF MAINE 1s A DEEP CONCAVITY. 
THE UNITED STATES INVALIDATES ITS ASSERTION THAT THE GENERAL 

CONFIGURATION O F  THE COASTS 1s A STRAIGHT LINE 

124. A geographical circumstance of fundamental importance in 
the United States Memorial, constituting the essential basis and 
rationale for the United States method and line, is that the general 
direction of the coasts of the Parties in the Gulf of Maine area follows a 
straight line. The United States alleges in ils Submissions that this is the 
general direction of the coasts "both within the Gulf of Maine and sea- 
ward of the GulfJ". 

125. Although the Submissions in the United States Counter- 
Memorial continue to adhere t« the contention that the general direction 
of the coasts follows a straight line - or, more precisely, a series of a 
parallel lines - the United States Counter-Memorial nevertheless 
adopts a fundamentally different view of the general direction of the 
coasts in the Gulf of Maine area. The straight coast has al1 but vanished 

" Unired Stores Mernorial, pp. 41-46. paras. 60-77; Unired Sloier Mernorial, Docurnen- 
rory Annexes. Vol. I I ,  Annexes 12-14 and 17-19; United Siores Counier-Mernorial. 
p. 25. para. 34. 
Unired Sioies Mernorinl. p. 23. para. 32. 

'lUnired Sioies MernoNol, p. 213. Subrnission B(l)(b); Ufiiied Siares Counrer- 
Mernorinl, p. 270. Subrnission B(l)(b). 
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and in its place has appeared a "deep concavity" with a semi-circular 
general coniiguration2'. This focus on the semi-circular concavity is rein- 
forced by the extensive reliance upon analogies to the North Sea and the 
Bay of Biscay, neither of which could conceivably be represented as hav- 
ing a single coastal direction. The change in the United States view of 
the general configuration of the coasts could hardly be more fundamen- 
tal, for the United States has moved from the position that the general 
coastal configuration iollows a straight line - that it never changes 
direction - to the position that it is semi-circular - that it constantly 
changes direction. 

126. The geographical conception revealed in the semi-circular 
model is simplified by omitting important features and areas recognized 
by both Parties as iorming part of the Gulf of Maine area. This simpli- 
fied model presented by the United States, nevertheless, provides a use- 
ful test for assessing the relisonableness of the United States boundary 
proposal. Figure 6 dcmonstrates the unreasonableness of the result 
achieved by such a line in the area within the Gulf. 

B. T I IE  REI.ATIONSIIIP OF THE COASTS 1s PREDOMINANTLY OPPOSITE 

127. Although the United States places great emphasis on the 
fact that the Gulf of Maine is a déep concavity bordered by Canada and 
the United States, it continues to insist that the Parties have adjacent 
coasts in the Gulf of Maine area. This analysis defies the rules of logic 
and of nature, for every concavity implies some degree of oppositeness 
between the coasts that form ils sides. The United States position rests 
largely on a selective analysis of the conrinenral relotionship of the rwo 
S ~ a r e s ' ~ ;  but, as the jurisprudence makes clear, it is "the actual relation 
of  the two coasts IO [the] particular area" to be delimited that is 
materialZ6. 

128. The contention in the United States Counter-Memorial that 
the coasts within the Gulf are adjacent rests on two propositions: first, 
that the Parties share a common land boundary along a relatively 
straight coast, and secondly, that the coasts of Nova Scotia and Maine 
are adjacent because thcy are "not opposite each other2'". The second 

" Unired Stores Counter-Mernorial, pp. 22-23, para. 29; p. 24, para. 31 and footnote 1: 
pp. 226.227. para. 375: p. 183. para. 291; p. 184, para. 294; p. 189. para. 297; pp. 261- - 262, paras. 403-404; Figure 21. 

"United Stores Mernoriol. p. 169. paras. 280-281. 
" Anglo-French Continenrnl Shcljaward. pp. 112-1 13. para. 240. 
" Unired Srorer Counrer-Mernorial. p. 21. para. 26: 

"States that share a common land boundary along a relatively straight coastlinc. 
such as that crtcnding in the interior area from Cape Ann to the Chignccto Isth- 
mus. arc adjacent Statcr. Morcavcr. cvcn though the southwestern-facing coast of 
the Nova Scotia pcninsula is aligncd at virtually a right angle ta the a s 1  of thc 
siatc of Mainc. the situation in the interiar a r a  ir still adjacent, rince those coasts 
arc not oppasitc cach athcr." 
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statement is sirnply a tautology and adds nothing to the argumenti8. The 
first statement ignores the existence of Nova Scotia, but the United 
States Memorial has already recognized that the coast of Nova Scotia 
lies opposite the coasts of both Maine and Massachusetts in acknowledg- 
ing "[tlhe location of the Nova Scotia peninsula opposite the interna- 
tional boundary terminus and the curvature of the New England 
coa~t '~" .  [Italics added.] 

129. There are two fundamental naws in the treatment of oppo- 
siteness and adjacency in the United States Counter-Memorial. First, it 
examines only the relationship of the coasts of New Brunswick and Nova 
Scotia to the coast of Maine, omitting any analysis of the relationship 
between the coasts of Nova Scotia and Massachusetts which, of course, 
is perfectly opposite. Secondly, the United States examines only the rela- 
tion of the coasts ro each other, rather than the relation of the coasts to 
each other vis-à-vis ihe area io be delimiied. The relation of the coasts 
to each other, divorced from their relation to the area to be delimited, is 
of little legal or practical significance to the question of delimitation. T o  
illustrate this point, it is only necessary to examine the geographical sit- 
uation in the Atlantic region in the Anglo-French Confinental Shelf 
award. The coasts of Finistère and Cornwall are obviously opposite each 
other. But, as the Court of Arbitration pointed out, it is not their rela- 
tion to each other that is material, but rather their "geographical rcla- 
tion to each other vis-à-vis the continental shelf to be delirnit~d'~". 
Thus, in a statement cited in the United States Counter-Mernorial. the 
Court of Arbitration noted that in  the Atlantic region the geographical 
situation is one of two coasts that are laterally related vis-$-vis the 
"continental shelf which extends from them a greai distance seawards 
into the Atlantic Ocean"". [Italics added.] The Court of Arbitration did 
not suggest that the coasts of Finistère and Cornwall are laterally related 
vis-à-vis the shelf directly between them, or vis-à-vis that part of the 
Atlantic region lying a relatively short distance seaward. 

130. In the Canadian Counter-Mernorial's mathematical analysis 
of the opposite or adjacent relationship of two coasts relative to a sea 
area that lies off rather than between them, it was pointed out that 
"[tlhe further out to  se;^ one moves the point frorn which the relative 
angle [to the two coasts] is subtended, the more acute the angle and the 
more the element of adjacency predominate~'~". This point may be 

'"he statement that the caast of southwest Nova Scotia is at a right angle to the coast of 
Maine conveys an incornplete picture of geography. While the Nova Scotia coast from 
Digby to Yarmouth has the gcneral configuration of an arc, ils general iirectian may be 
rcprescnted in simplified form by a straight line fram Digby ta Yarmouth (or 
Cape Forchu). Such a line has a predominantly opposite rclationship with any line 
representing the general direction of the coast of eastern Maine. 
UniredSfofes Memoriol, p. 174. para. 290. 

'oAnglo-French Conrinenlal Sheljaward, p. 110, para. 233. 
" Anglo-French Confinencal Sheljaward, p. 113, para. 241. 
' l  Canodion Counrer-Memoriol, p. 48, para. 112; Figure 10. 
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demonstrated by the application of the mathematical analysis to the 
Atlantic region off  the United Kingdom and France. I t  can be seen in  

@ F ig i i re  7 that the element of adjacency predominates in  the greater part 
of the Atlantic region discussed in  the Ang lo -F rench  Cott i ineti tal  Shel /  

award, where the continental shelf extends "a great distance seawards" 
from the coasts. 

131. The application of the mathematical model to the basepoints 
used to determine the Canadian equidistance line in  the Gul f  o f  Maine 
area shows that the relationship of the coasts (on which these basepoints 
are situated) 10 each o ther  v is -à-v is  t h e  a r e a  IO be d e l i m i i e d  is predomi- 

@ nantly opposite throughout most of the boundary area [ F i g u r e  81. I t  is 
for this reason that the United States objection that an equidistance line 
may become incquitable as the boundary is extended seaward" is not 
applicable here. I n  situations of adjacency, where a single basepoint con- 
trols the course o f  the line bath in areas close to shore and far out to sea. 
the effect of a geographical feature, though initially proportionate, is 
progressively magnified as the line moves seaward. This does not arise in  
situations exhibiting a substantial degree of oppositeness. where a 
sequence of basepoints systematically reflects the changing configuration 
of  the Coast. I t  is not even remotely evident in  the Gulf  of Maine area, 
where a progression of basepoints controls the line, and whek the base- 
points used in the Georges Bank area are 119 nautical miles from each 
of two opposirr  coasts at the point where they first take effect. There i s  
no question here o f  a progressive magnification of a feature that first 
excrts its effect in  an area closc to shore. 

C. CAPE COD ANI> NANTUCKET ARE INCII>INTAL SPECIAI. FEATURES, 
ABERRANT TO THE GENERAI. DlRECTl0N 01: TI11 COAST 

132. The United States Counter-Memorial argues that Cape 
Cod, Nantucket Island and Martha's Vineyard "have played important 
roles in the history o f  the United States" and "have a long and historic 
association with Georges Bank3'". This contention i s  supported, inrrr 
a l i a .  by the following factual assertions: 

"The Pilgrims. regarded as New England's first permanent Euro- 
pean settlers. landed on Cape Cod near Provincetown, before even- 
tualiy settling at Plymouth. Nantucket Island was once the center o f  
the world-wide whaling industry. Provincetown, at the t ip of Cape 
Cod, was one of the leading fishing ports in  Massachusetts during 
the 19th cen t~ ry '~ . "  

@ " Unircd Siaies Mcmoriol. pp. 150 and 159. para. 271: Figure 25: Uniied Srores 
Counrer-Memoriol. p. 184. para. 294: p. 256. para. 400. 

Y Unirt-dSrarer Counlcr-Memorio/. p. 25, para. 34. 
" Uniied Sioies Counler-Memorio/. p. 25. laatnatc 1. 
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133. Canada does not dispute the accuracy of these assertions; 
but they have nothing to do with the delimitation of the continental shelf 
or 200-mile fishing zone (or exclusive economic zone) in the present 
case. As Canada has demonstrated elsewhere, it is the contemporary 
rather than the long-past history of the fishery that is relevant to the 
determination of a single maritime b~undary '~ .  The United States makes 
no assertions and presents no evidence concerning the presenr association 
of Cape Cod and Nantucket with Georges Bank. Canada, for its part, 
reaffirms that "fishing from Cape Cod ports on the eastern part of 
Georges Bank - the area under Canadian claim - has been s p o r ~ d i c  
and is insignificant in the economy of Cape Cod"". More generally, 
whatever may have been the situation during the nineteenth century, the 
association of Cape Cod and Nantucket with Georges Bank in modern 
times has been 

134. The United States does not address the real issue: the pro- 
portionatc or disproportionate effect of Cape Cod and Nantucket upon 
the course of an cquidistance line. It complains that "Canada's line pre- 
tends that Cape Cod, Nantucket Island, and Martha's Vineyard do not 
existJ9" and then seeks to obscure the issue by engaging in inappropriate 
and misleading comparisons between Cape Cod and Nova Scotia4". lt 
argues that "Cape Cod has less effect on an equidistant line than does 
the protrusion south of the land boundary of the Nova Scotia 
peninsula4'". 

135. Canada rejects as  meaningless and irrelevant any compari- 
son between Nova Scotia and Cape Cod, and a forriori, any such com- 
parison based on that part of Nova Scotia that "protrudes south of the 
land boundary". The entire Province of Nova Scotia lies southeast of the 
line through Cape Ann and the northern Coast of Chignecto Bay. which. 
according to the United States. represents the general direction of the 
coasts in the Gulf of Maine area. Since the general direction of the 
coasts, and not the situation of the land boundary terminus, is the appro- 
priate criterion against which to judge the proportionate or dispropor- 
tionate effects of particular gcographical features, the whole of Nova 
Scoria - rather than that part which lies "south of the land boundary" 
- must be regarded as  a "protrusion" in relation to the general direc- 
tion of the coasts as defined by the United States. 

136. The relative merits of the treatment that Canada and the 
United States accord to Cape CodINantucket and to Nova Scotia, by 

36 Conodion Counrer-Mernorial, pp. 128-130, paras. 329-331; pp. 247-248. paras. 
594-597. 

" Conadian Counier-Mcrnorinl. p. 56. para. 136. 
" See Conodion Counler-Mernorial, pp. 55-56, paras. 131-137. 
' 9  linlied Sioies Counrer-Mernoriol. p. 25, para. 34. 
" (iniied Srores Counler-Mernoriol. p. 25, foolnoles 2 and 3. 
" Unired Slnres Couiiler-Mernoriol. p. 25, footnote 2. 
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virtue of their respective lines, mus1 be judged by criteria of geograph- 
ical scale. If, as  the United States implies, the relevant area is the North 
American continent. and i f  the coast has a single southwest-10-northeast 
general direction, then Nova Scotia may conceivably be regarded as 
"aberrant" ta the general direction of the coast. I f .  however. the relevant 
area is the Gulf of Maine area - even as defined by the United States 
- then Nova Scotia mus1 be regarded as an essential part of the geogra- 
phy. Together with other major features, Nova Scotia forms the Gulf of 
Maine itself and defines the general direction of ils coasts. In this geo- 
graphical framework - the legally relevant framework - it is Cape 
Cod and Nantucket Island that are incidental special features, aberrant 
to the general direction of the coasts. They do not affect the essential 
geography of the region or the general configuration of ils coasts. 

137. While the United States presents statistics comparing Cape 
Cod, Nantucket and Martha's Vineyard to the Scilly Islands, the Ker- 
kennah Islands and the Channel Islands", it does no! compare the area 
of Cape Cod and its offlying islands with Nova Scotia. Since the land 
area of Nova Scotia is 55.491 square kilometres, while that of Cape Cod 
and its offlying islands is only 1,447 square kilonietres, Nova Scolia is 
38.4 times larger than Cape Cod. The great extent of Nova Scotia's 
landmass is i n  itself sufficient to dispel the notion that it is an aberrant 
protrusion or incidental special feature. 

138. The ratio of Nova Scotia's land area to the sea area it 
attracts (on the basis of an equidistance boundary), compared to the 
ratio of Cape Cod and Nantucket's land area relative to the sea area 
they attract (on the basis of an equidistance boundary), demonstrates 
that while Nova Scotia has an effect upon the course of a n  equidistance 
line that is no1 disproportionate to ils landmass, Cape Cod and.  Nan- 
tucket Island have an influence altogether disproportionatc to their 

@ landmass" [Figure 91. It is these features, and no1 Nova Scotia, that 
constitute special circumstances whose disproportionate effect upon an 
equidistance line needs to be discounted in order to achieve an equitable 
result. 

United Slales Counier-Menrorial. p. 25, fooinoic 2. 
"The land are& of the Nova Scotia peninsula in 45,197 square kilametrer (13,177 square 

nautical miles); it attracts to Canada a sea area of 10.960 squdre nautical miles within 
200 naulical miles of both Canada and the United Siates. The ratio of the land area of 
peninsular Nova Scatiÿ io the sea areâ it attracts 10 Canada is 1:0.8. Whilc Cape Cod 
and Nantucket comprise a total land area of only 1.187 square kilometrcs (346 square 
nauiical miles). ihey would attract to the United States a seci arca of 2.906 square 
nautical miles wiihin 200 nauiical miles of b t h  States. The ratio of the land arca of 
these fevtures io the sea area they attract io the United States is 1:8.4. Canadian 
Counter-M~moriol. p. 296. paras. 707-708. 
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Section III. The Application of the Maxim "The Land Dominates the 
Sea" Shows That Eastern Georges Bank Appertains 

to the Coast of  Nova Scotia 

139. The Parties agree that the sovereign rights and jurisdiction 
to be exercised over the maritime areas in issue in this case flow from 
the maxim that "the land dominates the ~ e a ' ~ " .  The United States 
Counter-Memorial alleges that this maxim supports three of its major 
propositions in this case. namely: 
( a )  that factors of human geography are irrelevant to the determination 

of a single maritime boundary4'; 
( b )  that the location of the international boundary terminus a t  the back 

of a deep coastal concavity should have a decisive influence on the 
course of the boundary thri~ughout the area to be delimiteda6; and 

(c) that in the open ocean seaward of a deep coastal concavity, the per- 
pendicular "seaward extension" of the "primary" coast a t  the back 
of the concavity should prevail over the seaward extension of the 
more proximate "sccondary" coasts on either side of the concavity 
and of its mouth". 

The United States does not explain how the maxim supports these argu- 
ments or how it is inconsistent with the Canadian position in the present 
proceedings. 

140. It would appear that the United States Counter-Memorial 
construes the maxim that the land dominates the sea as expressing a 
natural or physical hierarchy. This view betrays a fundamental misinter- 
pretation of the maxim that the land dominates the sea, and a miscon- 
ception of the nature of maritime jurisdiction. For the maxim does not 
express or rely upon any natural or physical hierarchy between land and 
sca; it expresses axiomatically the principle that the rights and jurisdic- 
tion that a State rnay exercise over the waters or seabed off ils coast are 
an incident of ils sovereignty over the adjacent land48. Seen in this light, 
it is evident that the maxim is equally applicable to the 200-mile fishing 

Conodion Counter-Memoriol, p. 231, para. 556; United Srorer Counrer-Mernoriol. 
pp. 3-4 and 7, para. 7; p. 23. para. 30 and fwtnote  2; p. 183, para. 291; pp. 189-190. 
paras. 298-299. 

" UniredStntes Counrer-Mernoriol. pp. 189-190, para. 299. 
46 United Srores Cuunter-Memoriol, p. 183, para. 291; pp. 226-227, para. 375; pp. 261- 

262, paras. 404; p. 262. para. 407. 
<' UnitedSiores Counter-Mernorial, p. 189, para. 298; p. 190. para. 300. 

Sec the Grisbodarno award. J. B. Scott, ed.: The Hogue Court Reports. New York, 
Oxford University Prcss, 1916, p. 127; Fisheries case. I .C.J. Reports 1951, 
p. 133; North Seo Coniinentol Shr,lf cases, I.C.J. Reports 1969, p. 51. para. 96: 
Tunisio-Lihyo Continental Shelfcase. I.C.J. Reporrs 1982. p. 61. para. 73. 
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zone and exclusive economic zone and to the continental shelf, for the 
central notion of the interdependence of the terrestrial and maritime 
areas is common to al1 forms of State jurisdiction in or under the sea. 
The "domination" of the land, therefore, is merely a function of the fact 
that it is from the land domain - the scat of political power and base of 
economic activity - that States cxtend political control, legal jurisdic- 
tion and economic enterprise into the seas off their coasts. 

141. As Canada has explaincd, considerations of political and 
socio-economic geography d o  no1 displacc the physical geography but 
assist in its interpreiati~n'~.  Human geography is relevant because it is 
dircctly related to the subject matter of the case. Furthermore, human 
geography is, in large measure, an expression and a consequence of 
physical geography, showing the close linkages that exist between por- 
tions of the adjacent coasts and the disputed area. The only argument 
the United States has advanced against its consideration is that it is 
"novel" and "unprecedent~d"'~. Even if the argument were novel, this 
should occasion no surprise: this is the first judicial delimitation of 
extended maritime zones where a fishcry conducted from the adjacent 

. coastal areas has been directly in issue". 

142. Canada has a l  no point suggested that the human geography 
of the relevant area should be used in a manner that is inconsistent with 
the physical geography. Rather, the Canadian pleadings have argucd 
that the facts of human geography indicate the particular coasts from 
which the fishery is actually carried out and thus serve to confirm and 
reinforce the implications that inay be drawn independently from physi- 
cal geography. The coasts of the inner Gulf of Maine, including those of 
Maine and the Ba)' of Fundy, are  relevant to the inner area primarily 
because they physically border that arca. but also because it is from 
these coasts that the resources of the inner area are  exploited. The 
coastal wings of Nova Scotia and Massachusetts must control the 
delimitation of the outer area primarily because they are the geograph- 
ically abutting and most proximate coasts, but also because it is from 
these coasts that the Georges Bank fishery is mainly carried out. In each 
case, the hurnan geography is a reflection of, and not a derogation from, 
physical geography. 

143. Notwithstanding its reservations concerning the relevancc of 
human gçography, the only assertions made by the United States of links 
of any kind between Georges Bank and Maine and New Hampshire 

4P Conadian Counfer-Mernoriol. p. 64, para. 157. See alsa J. 1. Chsrney: "The Delimita- 
lion of Lateral Seaward Baundaries Between States in a Damestic Context." Americon 
Journal of Infernotional Low. Vol. 75. 1981, pp. 66-67. 

'O UnitedSrores Counter-Mernorial. p. 23. footnote 2: pp. 189-190, para. 299. 
" In  cases invalving the lateral or seaward delimitation of territorial or interna1 waters 

where jurisdiction over firheries was at issue, international courts have given consider- 
able weight ta factors of human geography. Sce the Grisbodorno case. pp. 130-131; and 
the Fisheries case, I .C.J.  Reports 1951, pp. 127.128 and 133. 
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relate to fishing patterns. The United States alleges that "[tlhe 
Canadian Memorial. in numerous instances, asserts that fishermen from 
the States of Maine and New Hampshire do not fish on Georges 
Bank5'". But none of the staternents from the Canadian Memorial 
quoted by the United States advances this assertion; they simply point 
out that fishing from Maine. New Hampshire and New Brunswick on 
Georges Bank is "insignificant", or words to that effect". These 
Canadian staternents are borne out by official United States statistics. 
These show that only 0:4 percent of the value of the Georges Bank catch 
is landed in ports in Maine and New Hampshire, while 89.1 percent of 
the catch from the Bank is landed in ports on the coastal wings of the 
Gulf of. Maine area: 62.1 percent in southwest Nova Scotia and 27 per- 
cent in Massachusetts-Rhode Island. The fishery conducted from 
Canadian ports on the Bay of 17undy, including those in New Brunswick. 
accounts for 10.5 percent of the total value of the Georges Bank catch 

@ [Figure IO]. The reverse pattern prevails in the inner area, where 73.5 
percent of the value of the catch is landed in ports on the innermost arc 
of the Gulf: 46.3 percent in ports on the Maine and New Hampshire 
coast and 27.2 percent in ports on the Bay of Fundy. By cornparison, 
26.5 percent of the fishery in the inner area is conducted from ports on 
the coastal wings of the Gulf: 16.6 percent from ports in southwest Nova 
Scotia and 9.9 percent from ports in Massachusetts-Rhode Island" 

@ [Figure I I ] .  

144. The United States contends that "Canada argues that 
coastal areas that do not depend economically upon an offshore area 
may be ignored in delimitations5". This is not how Canada has stated or 
applied its arguments. The coasis of Maine and New Hampshire, in par- 
ticular, have been given full effect both in constructing the Canadian 
line and in applying proportionûlity tests based on coastal lengths; and so 
too has the coast of Massachusetts. It is the United States, and not 
Canada. that has ignored major stretches of coastline by excluding the 
Bay of Fundy from consideration in its proportionality test. It is the 
United States, moreover, and not Canada, that has ignored the presence 
of a major landrnass by treating Nova Scotia as  if it did not exist. 

145. The United States opposes consideration of human geogra- 
phy not with an argument but with a simple recital of the maxim that 
the land dominates the sea; but in fact the maxim points in exactly the 

" Unircd SIOIPS Counier-Mernorial, p. 66, para. 82. 
'' Unircd Siores Counfer-Mernoriol. p. 66. fooinoie 2. 
Y Statistics were compilcd uring unpublishcd data from the Canadian Department of 

Fishcrier and Occanr and cornputer printouts from the United States Department of 
Commerce. National Marine Fishcrics Service, Daia Management and Staiistics Divi- 
sion deposiied with the Registrar with Canada's Reply. For the staiisiical compilaiion, 
the coasial wing of NOVA Scotia has been taken as comprising Yarmouth. Shelburne. 
Queen's and Lunenburg caunties. Le.. appraximately from Cape St. Marys 10 Lunen- 
burg; the United States coastal wing has been taken as comprising ihc whole of Masra- 
chuseitr and Rhode Island. 

" Uniied Siores Counier-Mernoriol. pp. 189-190. para. 299. 



52 GULF OF MAINE (581 

opposite direction. Its real meaning is that human control and human 
interests, both political and economic, provide the basis for the sovereign 
rights of a State in the maritime areas off its Coast. Contrary to the 
argument of the United States, the principle that the land dominates the 
sea gives strong support to the consideration of human geography in the 
delimitation process. 

B. THE M A X I M  DOES NOT STATE THAT "THE LAND B O U N D A R ~  
TERMINUS DOMINATES THE SEA" 

146. In the Tunisia-Libya Confinenial Shetfcase. there was no 
agreement on the starting point of the continental shelf boundary ta be 
delimited. Both parties, however, had recognized the relevance of the 
terminus of the land boundary at Ras Ajdir. In the absence of any 
agreed maritime bouodary that could have provided a starting point for 
the delimitation of the continental shelf, the Court identified Ras Ajdir, 
faute de  mieux, as "a basic point of references6". The circumstances in 
the present case are  completely different. The Parties have agreed on a 
starting point for the single maritime boundary a t  Point "A", 38.9 nauti- 
cal miles south-southwest of the terminal point of the existing interna- 
tional boundary in Grand Manan Channel. By implication, moreover, 
they have also necessarily agreed on a general south-southwesterly 
course for the maritime boundary that will eventually link the existing 
international boundary to Point "A"". 

147. It must be made clear a t  the outset that the terminal point 
of the land boundary is a t  the mouth of the St .  Croix River a t  
4So04'27".978N 67"05'42".417W. Thereafter, the international bound- 
ary is a maritime boundary, extending 21.9 nautical miles through Pass- 
amaquoddy Bay to its terminus in Grand Manan Channel a t  

@ 44"46'35".346N 66"54'11".253W [Figure /2 ]58 .  The United States, 
while recognizing the distinction between the terrestrial and maritime 

I.C.J. Reporis 1982. p. 66, para. 85. 
" See Conndion Counier-Memoriol. pp. 36-37, paras. 87-88; pp. 273 and 275, para. 647. 
5' Thc terminus of the land boundary at the mouth of the St. Croix River was fired in the 

"Declaration of the Commisrioners Undcr the Fifth Article of the Treaty of 1794" (the 
"Jay Treaty") a l  latitude 45°05'05"N, longitude 67'12'30"W. Sec International 
Boundary Commission: Joini Reporr upon rhe Survqv and Demarcorion of the Bound- 
ory berween rhe Unired Storm and Conodn from rhe Source O/ the S i .  Croix River lu 
rhe Ailoniic Oceon. Washington, Gavernment Printing Office, 1934. Appendix 1, p. 145; 
Appendix II. pp. 162-163. The existing maritime boundary from the mouth of thc 
St. Croix River, through Pasramaquoddy Bay. to the international boundary terminus in 
Grand Manan Channel was fixed by bilateral Commissions established under the Trea- 
tics of Washington of 1908. 1910 and 1925. The cwrdinates set out in para. 147 of this 
Rcply are rendered in the 1927 North American Datum. See International Boundary 
Commission Special Repart No. 3, 1962. pp. 494-496. Reply. Annexes, Vol. II. Part IV. 
Annexes 3-5. 
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portions o f  the international boundarys9, nevertheless uses the terms 
"international boundary" and "land boundary" interchangcably. confus- 
ing the two in  such a way as to suggest a wholly erroncous analogy with 
the Tunisia-Libya Conrinrnral Shelfcase, where the land boundary ter- 
minus necessarily played a significant role for reasons that'do not apply 
in  the present case. 

148. The United States offers no legal reason why the terminal 
point o f  the "land boundary" should control the course of the maritime 
boundary in  areas beyond i ls immediate vicinity, in  a situation where 
other coastal areas occupy a position of much grcater proximity as the 
maritime boundary moves scaw;ird. The terminal points of both the land 
boundary and the existing maritime boundary are already a i  a consider- 
able distance from the starting point o f  the future maritime boundary at 
Point "A". and beyond Point "A" they become increasingly rcmote. The 
contention that the terminal point o f  the land boundary should control 
the direction of the line i n  these circumstances is an obvious attempt to 
overcome the effcct of the coasts that actually border the area being 
delimited both within and beyond the Gulf. To  paraphrase the Anglo- 
French Continenlal Shelf award, the United States approach detaches 
the delimitation almost conipletcly from the abutting coasts. 

149. Only where the coasts are laterally aligncd can thc terminai 
point of the land boundary bc systematically reilected in  thc scaward 
course of  the maritime boundary. Thc location o f  the terminus a l  the 
back o f  a deep coastal concavity means that the immediately adjacent 
coastal area is of significance to the innermost segment of the maritime 
boundary, but no1 further out to sea where different coasts abut the area 
to be delimited. I f  the changing configuration o f  the coasts i s  to be re- 
nected as the line movcs scaward, the coasts that forni the sidcs of the 
concavity, as well as the outer coasts adjoining the concavity, must 
progressiyely move into a controlling position. 

150. This point is well illustratcd by the existing maritime bound- 
ary in  the Gulf  of Maine area. The Parties did not allow the land bound- 
ary terminus to control the course o f  the existing maritime boundary 
beyond the immediate vicinity of the land boundary. The only way to 
draw a boundary in  the complex geographical situation in  Passama- 
quoddy Bay and Grand Manan Channel was to relate i t  to the most 
proximate coasts as ii proceeded scaward between the opposite coasts of 
the Parties. II is precisely because the land boundary terminus reaches 
the sea within "a deep concavity" - i.e., Passamaquoddy Bay - that a 
boundary perpendicular to the coasts actually abutting the terminal 
point, or to some hypothctical gcneral direction o f  the coasts, i s  a tcchni- 
cal impossibility. The perpendicular line proposed by the United States 
would produce an even more radical refashioning o f  political gcography 
i f  projected from thc international land boundary terminus at thc mouth 

" Unired Srorex Memoriol. pp. 170 and 173, para. 284 



54 GULF OF MAINE 1601 

of the St. Croix River than it would if projected from the international 
maritime boundary terminus in Grand Manan Channel, as shown in 

@@ Figure 26 of the United States Memorial [Figure 121. 

151. As a corollary of ils proposition that the terminal point of 
the "land boundary" is relevant to the course of the single maritime 
boundary in ils entirety, the United States argues that Nova Scotia 
should be discounted because ils coast "protrudes" south of the interna- 
tional boundary terminus. The suggestion that the latitude (but, para- 
doxically, not the longitude) of the international boundary terminus 
should be decisive is perplexing. While ttiis suggestion seems to depend 
upon a geopolitical approach founded upon the popular legend of 
Canada as "the great white North", the United States has not given any 
indication as  to why the latitude of the international boundary terminus 
should have any relevance in a delimitation in accordance with equitable 
principles. 

C. THE APPLICATION O F  THE MAXIM TO THE GULF OF M A I N E  AREA 
DEMONSTRATES THAT THE INNER A N D  OUTER AREAS ARE DOMINATED 

RESPECTIVELY RY THE COASTS THAT ABUT THEM 

152. Because the coast forms the boundary between land and sea, 
its configuration is decisive in determining both the seaward and lateral 
limits of the maritime areas within which coastal States may exercise 
jurisdiction: 

". . . the principle is applied that the land dominates the sea; it is 
consequently necessary 10 examine closely the geographical configu- 
ration of the coastlines of the countries whose continental shelves 
are to be delimited. This is one of the reasons why the Court does 
not consider that markedly pronounced configurations can be 
ignored6' . . ." 

153. During the seventeenth and eighteenth centuries, the limits 
of coastal State jurisdiction were considered to be coincidental with the 
extent of political dominion measured by the range of human vision or 
the range of a cannon shot6'. It was therefore natural to think in terms 
of extending jurisdiction over open sea areas from strategic salients or 
convex portions of the coast. While the coasts bordering a concave con- 
figuration obviously dominate the sea area wirhin the concavity, it would 
make no sense strategically to seek to extend dominion over the area sea- 
ward of the concavity from the coasts a t  the back of the concavity. This 
essentially strategic conception, which is a function of the interplay 
between political institutions and physical geography, underlies much of 
the development of the law of maritime jurisdiction, including, in par- 

1.C.J. Reports 1969, p. 51, para. 96, 
" D. P. O'Conncll: The Iniernotionol Law of the Seo, Vol. 1. Oxford, Clarendon Press, 

1982. pp. 124-129. 
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ticular, the rules relating to the closure of bays, the drawing of straight 
baselines and the seaward delimitation of the territorial sea and the 
200-mile exclusive economic zone. The most common method of estab- 
lishing the seaward limits of the territorial sea and of the 200-mile zone 
- the arcs of circle method -- can be explained only in terms of the 
notion that jurisdiction over marine areas lying seaward of a deep con- 
cavity extcnds from the convex coasts that project into the sea on either 
side of the concavity. 

154. Both Parties recognizc that an important consequence of the 
existence of "the deep concavity that is the Gulf of Maine" is that the 
relevant area is comprised of two components, namely an inner. or 
interior area lying within the concavity, and an outer or exterior ares 
lying seaward of the concavity. They further agree that a hypothetical 
line between Cape Sable and Nantucket Island divides thcse two areas". 

155. In an extensive area comprised of two or more sectors, both 
geographical logic and the applicable law demand that a delimitation be 
effected by reference to the land that dominates the sea in each sectorb'. 
The soundness of this approach is confirmed by the geographical and 
legal framework used by the Court of Arbitration in the Anglo-French 
Continental Shelfaward, and by this Court in the Tunisia-Libya Conti- 
nental Shelfcase. The Court, i n  the latter case, dealt with the area "as 
divided into two sectors", because "the proper appreciation and taking 
in10 account of the 'relevant circumstances which characterize the area' 
cal1 for the area close to the coasts of the Parties to be treated differ- 
ently from the areas further offshore"". 

156. ln the Anglo-French Continentul ShelJaward, the Court of 
Arbitration distinguished between the Channel region, on the one hand, 
where the area to be delimitcd lay within the coasts of the parties, and 
the Atlantic region, on the other hand, where the area to be delimited 

@ " Canodian Counrer-Mernoriol, p. 50. para. 120; p. 297, pars. 711; Figures 12 and 51; 
Uniied Srarrr Memorinl. p. 19. footnote 2; p. 173, para. 285; Unired Siores Counrer- 
MernoNol. p. 13, foatnote 2; p. 21, faatnatc 2; p. 22, footnote 1; p. 184, para. 294; 

@@ Figures 21, 36 and 38. 
" A n  analogy from a related area of the law of thc sea supports the geographical and 

legal logic of this approach. The criterion for determining whether an indentation con- 
stitutes a bay, in law, is the ratio of ils penetration inland to ils width. Article 7(2) of 
the 1958 Convention on the Territorial Sea and Cantiguour Zone states: 

"An indentation shall no1 . . . be regarded as a bay unless ils area ir as large as. or 
larger than. that of the semi-circle whose diametcr is o line drawn acrosr the 
mouth of the indentation." 

The rationale for this test lies in the fact that it indicates whether the indentation is suf- 
ficiently pronounccd 10 justify treating the waters within the indentation as integrally 
related to the land that cncloses them, and hence according them a different legal status 
from the waters outside the indentation. See D. P. O'Conncll: The Iniernorionol Law O/ 

the Seo, Vol. 1. pp. 353-354. 384 and 390-406. The application of the semi-circlc test to 
the Gulf of Maine area shows that, while the area within the Gulf is dominated by the 
caarts that border it. the auter area is dominated by the cosstal wings of Nova Scotia 
and Massachusetts that actually abut it [sce Figure 61 

" I .C.J.  Reports 1982, p. 82. para. 114. 
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lay off their coasts. A fundamental premise of the award was that each 
area must be delimited by reference to the coasts that physically abut it: 

". . . the method of delimitation which [the Court] adopts for the 
Atlantic region must be one that has relation to the coasts of the 
Parties actually abritring on rhe confinenrai shelf of rhe region6>." 
[Italics added.] 

157. The Court of Arbitration defined the abutting coasts as 
including the "comparatively short" coasts of the peninsular areas of 
Finistère and Cornwall, and the offlying islands of Ushant and the Scil- 
lies6'. The selection of these coasts was clearly based on their proximity 
to the Atlantic region. The idea that the identification of the controlling 
coasts should be based upon a perpendicular or "frontal" relationship to 
the boundary area was specifically rejected: even though neither of the 
Cornwall coasts "faces" toward the outer Atlantic region, the Court of 
Arbitration held that to deny that the United Kingdom possesses a front- 
age upon the region "is to mistake form for substance6"~Figure  131. In 
the present case. the irnmediately abutting coastal areas - the coastal 
wings of Nova Scotia and Massachusetts - are considerably more 
extensive than the peninsular areas identified as the legally relevant 
coasts in the Atlantic region off the United Kingdom and France". 

158. The Court of Arbitration firmly rejected the view that the 
delimitation of the Atlantic region should be based upon the coasts of 
the Channel lying behind that region. It did so in two distinct senses. 
First, it held that the delimitation could not be effected on the basis of 
the general direction of the coasts within the Channel - the lignes d e  
lissage advanced by France - because such a method "detaches the 
delimitation almost completely from the coasts which actually abut on 
the continental shelf of the Atlantic region" and thus "does not appear 
to the Court to be one that is compatible with the legal regimeof  the 
continental shelfbq". Secondly, it held that the delimitation in the Atlan- 
tic region could not be based upon the length of the coasts within the 
Channel. The difficulties inherent in the use of the Channel coasts could 
not be removed: 

". . . by invoking an alleged principle of proportionality by reference 
to length of coastlines;for the use of the Channel, rarher than the 
Arlantic, coasflines is sri11 leff unexplaine&"'." [Italics added.] 

The United States contention that equidistance errs by reflecting the 
position of the most proximate coasts, and not the back of a deep coastal 

Anglo-French Conrinentnl Shelfaward, p. 116. para. 248. 
Anglo-French Continental Shelfaward, p. 110. para. 233; p. 116. para. 248 

6' Anglo-French Conrinenial Shelfaward, p. 110. para. 234. 
@ " See Canadian Couler-Memoriol, p. 60. Figure 14. 

" Anglo-French Coniinenrnl Shelfaward, p. 1 1  5 ,  para. 246. 
'O Anglo-French Coniinenrol Shelfaward. p. 115,  para. 246. 
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concavity. disregards the principle that the boundary should be con- 
trolled by the immediately abutting coasts. I t  is based on a false hie- 
rarchy o f  "primary" and "secondary" coasts that the United States has 
invented out o f  the whole cloth. with no reference whatever to interna- 
tional law. 

159. Apart from the assertion that fishermen from Maine and 
New Hampshire fish on Georges Bank, the United States offers no fac- 
tual evidcnce o f  any kind of l ink bctween the Bank and the Maine and 
New Hampshire coasts". Indeed, the United States assertion that 
Georges Bank forms part of the seaward extension of the coasts at the 
back o f  the Gul f  appears to rest wholly on a geometrical formula that 
has nothing to do with the discipline of geography or with the particular 
geographical facts characterizing the area. 

Conclusion 

160. The United States dismisses the method used by Canada to 
delineate the course o f  the boundary i n  the Gul f  o f  Maine area as a 
"geometrical" method that produces an "artificial" boundary. But 
whereas Canada uses a geometrical method to reflect and translate into 
an equitable delimitation the geographical circumstances of the Gul f  o f  
Maine area, the United States seeks to substirure geometry for geogra- 
phy in establishing the circumstances relevant to the delimitation. For 
the United States contention tliat Georges Bank is the extension o f  the 
coasts of Maine and New Hampshire i s  based on the geometrical princi- 
ple o f  pcrpendicularity and on a distinction between "primary" and 
"secondary" coasts unfounded in  geography or in  law. 

161. The United States does not support its contention by a single 
piece o f  cvidence demonstrating significant geographical links bctween 
Georges Bank and the coasts at the back of the Gul f  of Maine. A l l  the 
evidencc, including many of the factual assertions in  the United Statcs 
pleadings, shows that Georges Bank i s  most directly linked in  physical 
and in human terms to the land arcas to which i t  is most proximate: the 
opposite and essentially symmetrical coastal wings o f  Nova Scotia and 
Massachusetts that abut the outer area. A delimitation taking account of 
the relevant geographical circumstances must reflect the fact that cast- 
ern Georges Bank, the area under Canadian claim. is geographically 
appurtenant to the Coast o f  southwest Nova Scotia. 

" Far an analysis of the physical and human links between Gcorgcs Bank and the coastal 
wingr of southwest Nova Scotia and Massachusetts. and of the abscnce of such links 
ktween the Bank and the caasts abutling the innermast scctor of the Gulf. scc 
Conodion Memorio/. p. 27. paras. 29 and 32; p. 29. para. 35; pp. 34-36. paras. 52-63; 
pp. 59-81; paras. 110-124. Conodion Counrer-Mernorial, pp. 63-66. paras. 154-162: 
pp. 68-81. paras. 168-199; pp. 108-109. paras. 263-270. 



CHAPTER III 

T H E  MYTH O F  T H E  "NATURAL BOUNDARY" 

Introduction 

-162. The Canadian Memorial and Counter-Memorial have 
already shown that the myth of the "natural boundary" as presented by 
the United States has no basis in law or fact. Paragraphs 80 to 84 of this 
Reply provide further confirmation of the legal irrelevance of the United 
States thesis regarding the Northeast Channel. This superficial feature 
of the seabed in effect becomes the only "relevant circumstance" in the 
Gulf of Maine area under.the United States approach, despite the agree- 
ment of the Parties on the essential unity of the continental shelf in this 
area. A delimitation effected on this basis would be a delimitation 
divorced from mastal geography, from al1 the truly relevant circum- 
stances, from the legal basis of title, and from the principle of equality 
within the sanie order - in short, from equitable principles within the 
Iaw. 

163. This chapter shows that the United States Counter- 
Memorial fails to provide any factual support for the United States view 
of the Northeast Channel as a "natural boundary". This view remains 
incompatible with important geological, geomorphological and oceano- 
graphic factors; it rests on exaggeration, speculation and mistaken 
appeals to environmental risks - which are common to both Parties, in 
any event - and to differing but not incompatible national fisheries 
policies. In fact, the sea cannot be divided into three "separate and iden- 
tifiable ecological regimes", and the so-called discontinuities described 
by the United States have no basis in science. 

Section 1. The United States Ignores Important Geological Factors 
That Are Incompatible with a "Natural Boundary" 

a t  the Northeast Channel 

164. Canada and the United States agree on the essential con- 
tinuity and integrity of the Atlantic continental margin as it appears 
today, "without discontinuities that might identify separate natural pro- 
longations'". The United States, however, goes on to assert that "[tlhe 
principal differences between the Parties lie in their characterizations of 
the relative significance of certain geomorphological features in the Gulf 
of Maine area2 . . .". In fact, this is not the case: the issues separating 
the Parties on this score are  wider than the United States suggests. 

165. Canada does not propose to advance a "natural boundary" 
theory to counter the one put forward by the United States. Canada sub- 
mils. however, that there are geological discontinuities in the continental 

' Conodion Counier-Memoriol, p. 6 8 ,  para. 168. 
Uniied Sioies Counier-MernoNol, p. 27, para. 35. 
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shelf of the Gulf of Maine area that are as important as, or even more 
important than, the alleged "break" represented by the Northeast Chan- 
nel. The United States Counter-Memorial itself makes practically no 
mention of geological factors, despite the full treatment accorded to 
them in the Canadian Memorial. The United States, however, has sub- 
mitted an Annex with its Counter-Memorial in order to explain its 
"technical differences" with Canada in respect of geology'. 

166. In dealing first with the matter of basement rocks, the 
United States asserts that "il is impossible to assign any direction t a  the 
extension of the basement rocks beneath Georges Bank and the Nova 
Scotia landmass4". This assertion is erroneous. In fact, the extension of 
basement rocks in the Gulf of Maine area can be delineated from a com- 
bination of multichannel seismic reflection data and gravity, aeromag- 

@ netic and field observations. Figure 14 is a composite illustration based 
on the work of United States and Canadian geologists5. It shows the con- 
sistency in basement trends on the Nova Scotia landmass with those that 
extend across the Northeast Channel and beneath Georges Bank. These 
basement trend lines extend iii a southwesterly direction from Nova 
Scotia up to the area of the Great South Channel area. They cut trans- 
versely across the so-called "natural boundary" that is alleged to exist at 
the Northeast Channel. In the Great South Channel area and to the 
West, however, the basement trend lines change direction and run in a 
more northerly direction. 

@ 167. The trend lines shown in Figure 14 help to confirm the geo- 
logical opinion that the basenient structure known as  the Meguma 
Group extends in a southwesterly direction from the Nova Scotia land- 
mass and from the Bay of Fundy into the Gulf of Maine area6. These 

' Unired Srores Counrer-Mernorial, p. 27, footnote 4; Unired Siales Counrer-Mernorial. 
Analyricol Annexes, Vol. IV, Annex 5. 
' Unired Srores Counier-Metnoriol. Anolyricol Annexes, Vol. IV. Annex 5. p. 16. 

para. 20. 
' See J.  S .  Schler and K. D. Klitgord: "Geologic Setting of the Georges Bank Barin". in 

P. A. Scholle and C. R. Wenkam. eds.: Geologicol Siudies o j i h e  COST Nos. G - l  and 
G-2  Wells. Unired Sioies Norrh Ailontic Ouier Coniinenral Shev United States 
Department of the Interior, Gealogical Survcy Circular 861. Washington. Government 
Priniing Office. 1982; Reply. Annexer, Vol. II. Part IV, Anner 6; J. D. Keppie: Geolog- 
icnl Mop O/ rhe Province O/ Novo Scoiia. Halifax Departmeni of Mines and Energy. 
1979. 

6See alsa L. K. Schultz and R. L. Grover: "Geolagy of Georges Bank Basin." The 
Arncrican Assoeiorion ojPeiroleum Geologisis Bullefin. Vol. 58, No. 6, Part 11, 1974, 
p. 1159,at p. 1164: 

"Basement rocks [beneath Georges Bank Basin] probably consist of 
Cambrian-Ordovician slate. quartzite and argillite similar ta the Meguma Group 
of Nova Scotia . . ." 

Reply, Annexes, Vol. II, Part IV, Annex 7: J. A. Wade: "The Mesozaic-Cenozoic Hir- 
tory of the Noriheastern Margin of North America." Proceedings O/ ihe lOih Annuol 
Ofihorc Technology Conlerente, Vol. 3 ,  1978, p. 1850: 

"[Georges Bank] basin overlie:i a folded and faulted basement complex which 
is probably camposed of rnetasedimentary racks correlative to the Cambro- 
Ordovician Meguma Group of southwestern Nova Scatia." 

Reply. Annexes, Vol. I I ,  Part IV, Annex 8. 
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trends, in short, demonstrate the existence of geological 'affinities 
between Georges Bank and the Canadian landmass to the north and 
northeast, contrary to United States assertions. Of equal importance, 
they refute United States contentions about the existence of a "natural 
boundary" a t  the Northeast Channel. 

168. The other, equally salient feature of the geology of the Gulf 
of Maine area is the southwestward projection of the Scotian Basin, the 
subsurface sedimentary structure that extends from the Scotian Shelf 
beneath the Northeast Channel to the eastern half of Georges Bank (see 

@ Figure 16 in the Canadian Counter-Memorial). This thick, potentially 
hydrocarbon-bearing portion of the sedimentary wedge is further evi- 
dence of the geological affinities - and the absence of discontinuity - 
between Georges Bank and the Scotian Shelf to the northeast. While the 
United States Counter-Memorial seeks to deny that the Scotian Basin 
extends beneath the eastern part of Georges Bank, this extension, and its 
partial separation from Georges Bank Basin (underlying western 
Georges Bank) by the Yarmouth Arch, is confirmed in the published 
works of United States and Canadian scientists7. If a "natural 
boundary" is one that avoids dividing resources, then the 'canadian line 
is far more "natural" than the United States claim in relation to the 
hydrocarbon potential of the Scotian Basin, for the latter cuts through 
the Basin while the former does nota. 

169. The United States also denies the relevance of the New Eng- 
land Seamount Chain and the attendant belt of high seismic activity in 
the vicinity of the Great South Channel9. Nevertheless, two pertinent 
and incontrovertible facts remain. Firsr, a major basement fracture 
zone is aligned with the New England Seamount Chain, running 

'See L. K. Schultz and R.  L. Graver: "Geology of Georgcr Bank Basin"; 1. A. Grow: 
"Structure of the Atlantic Continental Margin of the United States", in Ceology O/ 

Possive Conrinenfnl Morginr Hislory, Sfruclure und Sedirnentologic Record (Wiih 
Speeiol Ernphosis on rhe Arlonric Morgin). American Association of Petroleum Geolo- 
gists Eastern Section Meeting and Atlantic Margin Energy Conference, Educalion 
Course Note Series Na: 19, 1981: J .  A .  Wade: "The Mesozoic-Cenozoic Histary of the 
Nartheastern Margin of North Arncrica", p. 1850. 
' Other gealogical phenamena have been ignared by the United States, such as the Mid- 

Bank Divide that gcologists have identifid beneath the middlc of Georges Bank, scpa- 
rating an eastern and western "wedge" of yaunger sediments. Conadion Counrer- 
Mentoriol. Annexes, Vol. 1. pp. 7-8, para. 17 and Figure 3. 
Unired Sioles Counier-Mernorial, Analyricol Annexes, Vol. IV, Annex 5 ,  p. 21, 
paras. 28-29. 
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perpendicular to the shelf edge seaward of the Great South Channel 
area'O. This fracture zone represents a major structural boundary in this 
region of the Atlantic continencal margin". Secondly, for reasons related 
to the existence of the fracture zone, there is a major, and geologically 
significant, offsetting of the Eist  Coast Magnetic Anomaly seaward of 
the Great South Channel in the vicinity of the seamounts and the seis- 

@ mic trend line" [Figure 141. These facts reveal that if any natural geo- 
logical boundary were to be postulated, il would lie a t  the southwestern 
limit of Georges Bank and not ;it the Northeast Channel. 

Section II. The United States Errs in Attempting to 
Portray Georges Bank as  an Extension 

of Massachusetts 

170. A curious inconsistency marks the United States view of 
Georges Bank and ils relation to the coasts. On the one hand, the United 
States attempts to portray Georges Bank as the seaward extension.of 
Maine in legal terms. On the other hand, it attempts to portray the Bank 
as the seaward extension of Massachusetts in physiographic terms. Thus, 
the United States reduces the Great South Channel to total insignifi- 
cance, despite ils recognized and crucial importance as a channel for 
navigation, as a component of the biological and oceanographic "transi- 

'O The United States argues that "there is no evidence to support a bel1 of seirmicity con- 
necting the White Mountains to the New England Seamounts" [Unifed Srofes Counter- 
Memoriol, Analyficol Annexes, Vol. IV, Annex 5, p. 21, paras. 28-29]. However, 
respected United States authorities state that "[slome of the best evidence for the con- 
centration of seismic activity, particularly the occurrence of large shacks within conti- 
nents near thc ends of major transform faults. cornes (rom . . . offshore Marsachusetts 
near the end of the New England seamount chain". L. R. Sykes: "lntraplatc Seismicity, 
Reactivation of Preexisting Zones of Weakncss, Alkaline Magmalism. and Other Tecto- 
nism Postdating Continental Fragmentation." Reviews of Geophysles ond Spoce Phy- 
sic*, Val. 16. No. 4. 1978. p. 674. Reply, Annexes. Vol. II. Part IV, Anncr 9. This 
authar shows a solid line of scismicity running from the New England Seamount Chain. 
through the western end of Georges Bank and onshore as far north as Québec. This 
same seirmic trend line through wcstcrn Georges Bank is also shown by J. B. Flctcher, 
M. L. Sbar and L. R. Sykes: "Seismic trends and travel-timc residuals in eastern North 
America and their tectonic implications." Geologieol Society of Americn Bullefin. 
Vol. 89, Doc. 81 106. 1978. pp. 1656 and Figures 1, 2. 3 and 9. Reply.  annexe^, Vol. II. 
Part IV, Annex 10 contains a reproduction of these seismic trend lin=. 

" J. B. Flctcher, M. L. Sbar and L. R. Sykea: "Seismic trends and travel-lime residuals in 
castern North Amcrica and their tectonic implications". p. 1656: 

"The Boston-Ottawa seismic zone appears ta be nearly spatially coincident with 
Mesozoic alkalic igneaus rocks of the White Mountain Magma Series and the 
Monteregian Hills. These rocks are sirnilar in age to the New England (Kelvin) 
Seamounts. a major transfarm fault across which magnetic lineations of Mesazoic 
age in the western Atlantic change strike and appear to be offset. The Boston- 
Oltowo seismic zone. ihe Mesozoic igneous rocks, and the sromount chain appear 
IO dejinr a major ieelonie zone oboui 2,000 km long." (Iralirs added l  

Reply. Annexes, Val. II, Part IV, Annex 10. 
"The East Coast Magnetic Anomaly ts a linear trend of high magnetic intensity running 

parallcl to the shelf edgc from Nova Scotia to Florida, probably related to the transition 
from continental to oceanic crust. Conodion Memorial, p. 44 ,  para. 78. 





i711 REPLY OF CANADA 63 

Northeast Channel in an  effort to substantiate an  alleged geomorpholog- 
ical difference between Georges Bank and the Scotian ShelP8. In fact, 
New York is the southernmost extent of North American glaciation on 
land, but most glaciation on the continental shelf stopped in the vicinity 
of the Great South Channel, encept for a narrow strip along the Coast 
from Cape Cod to Long I ~ l a n d ' ~ .  Thus, to the extent that glaciation can 
be used to identify a geomorphological discontinuity on the North 
American continental shelf, this discontinuity would be found in the 
vicinity of the Great South Channel and no1 in the vicinity of New York. 
Moreover, the boundary of a glacial "subprovince" does not occur a t  
the Northeast Channel. If any exists, it would cut obliquely across 
Georges Bank, as shown in Volume I of the Annexes to the 
Canadian Counter-Memorial. 

174. Southwcst of the Great South Channel, the continental shelf 
is a smooth unglaciated plain'0. North and east of the Great South 
Channel, glaciers produced a series of basins that occur along the inner 
part of the Shelf from the Gulf of Maine Basin to Newfoundland, and a 
series of broad, shallow banks that occur along the outer edge of the 
shelf from Georges Bank to Newfoundland. Canada, therefore, agrees 
with the United States that the Gulf of Maine Basin is geornorphologi- 
cally similar to a t  least part of the Scotian Shelf. However, it is the inner 
part of the Scotian Shelf to which the Gulf of Maine Basin is analogous. 
Georges Bank, on the other hand, is analogous to the banks that are 
strung out along the outer part of the Scotian Shelf al1 the way to New- 
foundland". In this basin-bank system that stretches from Newfound- 
land to the Great South Channel, the Northeast Channel pales into 
geomorphological insignificance. 

175. The distribution and form of glacial sediments show the 
affinities between the Scotian Shelf and Georges Bank. Waves and cur- 
rents generated by winds and tides constitute thc two most important 
forces that fashion surface sediment forms. Tidally-dominated bedforms 
occur in the Bay of Fundy, on Georges Bank and on Browns Bank, while 
sediments to the north of Browns Bank and to the south of the Great 
South Channel, are storm-dominated". This fact illustrates the single 

'' Uniied Stores Counler-Memoriol. Annlylieol Annexes, Vol. IV, Anncr 5, pp. 4-5, 
paras. 5-10. 

'' Cnnadion Counfer-Mernorial. Annexes. Val. 1, pp. 5-7, paras. 13-16, 
Canadian Counlrr-Memoriol. p. 71, para. 177. 

" Uchupi reiers ta this basin-bank system. See E. Uchupi: Arlonlie Conlinenml Slope O/ 

the Unired SIaIcs - Phy~iography. United States Departmcnt of the Interior. Geologi- 
cal Survey Prafessional Paper 529-C, 1968. pp. C5 and C28 whcre il is stated: 

"The topographie features of the continental shelf, slope, and rise are inter- 
related and can be grouped from norih 10 south into three distinct regions or zones. 
In the first. from Nova Scatia ti> the Nantucket Shoals area, the position norrnally 
occupied by a gently seaward-sloping continental shelf. contains (1)  the Gulf of 
Maine. and (2)  several large shallow banks, namely Georges, Browns, LaHave, 
and Emcrald Banks." 

Reply. Annexes, Vol. I I ,  Part IV, Annex I l .  
" Conodion Counrer-Memoriol. Annexes, Vol. 1, pp. 10-17. paras. 21-30 and Figures 4-8. 
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would face the same environmental risk. In this respect, Canada's only 
reply to the circular argument of the United States must be adhuc sub 
judice lis est. 

178. Canada's objection to the United States view of environnien- 
ta1 risks. however, goes much further. The fatal scientific defect i n  the 
United States analysis is that it concerns itself only with oil in the water 
column. The United States ignores the fact that by far the greater bulk 
of oil released by an oil-wcll blowout or by a tanker spill rests on the 
surjace of the water: only a small fraction is dissolved in the water 
columnZ6. Models of trajectory and oil spill fates demonstrate that, owing 
to wind and current action, the great mass of any oil spill on either the 
northeastern or southwestern part of Georges Bank will pass to rhe Seo- 

@ tian Shelf and ro the Canadian coasrline" [Figure 161. The United 
States argument on this point is therefore incomplete and misleading. 
The chances are that Canada will suffer the effects of an oil spill or oil- 
well blowout anywhere on Georges Bank to a much greater degree than 
the United States, and official United States studies have recognized this 
f a ~ t ~ ~ .  Moreover, Canada and the United States have recognized the 
common threat that oil spills in the Gulf of Maine area would pose to 
their coasts. In 1974, by an exchange of diplomatic notes, the Parties 
established an oil spill contingcncy plan that delimits areas within which 
they would exercise their respective responsibilities for pollution control 
and clean-upZ9. The line dividing these areas follows longitude 67O28'W 
[Figure 171. 

Section IV. Contrary to United States Assertions, Georges Bank 
1s Part  of a Continuous Ocean System and Falls within the 

Nova Scotia Biogeographic Province 

179. The sea, it need hardly be said, is a fluid environment: a 
dynainic, not static. medium. Its fundamental characteristics are its 
openness and relative uniformity. Unlike the land, the sea is not marked 
by geographically fixed discontinuities p r  boundaries. Changes in water 
properties that do cxist are gradua1 and highly variable in location. 

The propartian of oil an the sea surface is a b u t  10 rimes grcorCr rhnn oil in rhe warer 
o lumn.  See Table 5 in M .  L. Spaulding, S. B. Saila, E. Lorda. H .  Walker. E. Anderson 
and J. C. Swanson: "Oil-Spill Fishery Impact Assessment Model: Application to 
Sclccted Georges Bank Fish Species." Erruorine. Cmsrol and S h r v  Seitnee. Vol. 16. 
1983, p p  511-541. 

l' il J Laurenîc and R W 'Trites: 'Surlacc Oil Spill Trd)citur! \lalelling fur t i cdrpr  
and Brown, Bmkr " Conddion 'ï'erhnnrul Kcporr O/ t/j<lrugraphy onrl Ore'un S: irnr~r.  
No. 29, 1983. 

"The results o f  ihis receni Canadian study are consistent wiih the United States siudy by 
Spaulding et 01. rcfcrred 10 in footnotc 26. Sirnilar results arc also shown in the trajec- 
tory rnodels contained in the United Ststcs Environmental Assessrnenis for Outer Conti- 
nental Shelf Lease Sale No. 42. Sec Canadion Counrer-Memoriol, p. 77. para. 190. 

"Canadian diplomatic note FLA 362, 19 June 1974. United Statcs diplornatic noie 106, 
19 Junc 1974. See Reply. Anneses. Vol. II, Part IV.  Annen 13. 
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Horizontal differences in surface temperatures of only I o  Celsius, for 
example, may be found across tens or hundreds of kilometres, and the 
day-to-day location of temperature gradients varies ~ i d e l y ' ~ .  Only inor- 
dinate distortions of scale and serious oversimplifications can sustain any 
hypothesis of "natural boundaries" in the water column. 

180. The Canadian Counter-Memorial has shown that there is 
continuity in the oceanographic system and in fish distributions [rom 
northeast to southwest in the Gulf of Maine area". T o  the extent that a 
discontinuity can be defined, it is in the vicinity of the Cape Cod- 
Nantucket Shoals-Great South Channel area. Georges Bank itself is 
characterized predominantly by northern or boreal species, and so falls 
within the Nova Scotia biogeographic province. This province extends 
from Newfoundland to the coastal area of Cape Cod, ivhere a transition 
occurs from northern, cold-water plant and animal species to the south- 
ern, warm-water species that typify the Virginian biogeographic province 
and the Mid-Atlantic Bight. The United States Counter-Memorial 
argues that "[iln alleging that there is some species break or division in 
the vicinity of Nantucket Shoals or Long Island, Canada misinterprets 
the work of current biogeographers3'". In fact, it is the United States 
that has misinterpreted the scientific literature. Canada has not been 
able to find scientific studies of the Gulf of Maine area that support the 
suggestion that the Northeast Channel is a biogeographic boundary". 

'O An example of the vas1 scale of day-to-day variability in surface temperature gradients 
is provided by Smith and Petric. They show the variability between shelf and dope 
water off the Scotian Shelf wcurs over a distance of 150 kilometrcs. P. C. Smith and 
B. D. Petrie: "Low-Frequency Circulation a t  the Edge of the Scotian Shelf." Journo1 of 
Physicol Oceanography, Vol. 12, 1982, pp. 28-46. 

@@@ " Conadion Counter-Mernorial. pp. 79-98. paras. 192-242 and Figures 20-22 and 24. See 
also Conodinn Counrer-Mernorial, Annexes, Vol. 1, Chaps. II-IV. 

'l UniredSrafes Counter-Memorinl, p. 3 9 ,  para. 48. 
" None of the scientific papers cited in the United States Counter-Mcmorial and its 

Annexes in support of the theory of a natural boundary at the Northeast Channel even 
mcniionr ihe Northrait Channel a i  J bio?e.>griphii /?<irure. Ici llonc i, a ndturi. 
hounilori Wh21 ihr) r h ~ w  i< i h ~ t  C a p  Cod i, ihr. ,ignifi;nt bio?cogriphii f c ~ t ~ r c  i n  

i l ~ c  (iulf df hllinc arcd  Sec D R I - r ~ n r  and ,\ 5. hlerrill "Thc Orieinr ~ n d  I>etcrmi- 
nants of Distribution of Molluscan Faunal Croups on the Shallow ~ontinental  Shelf of 
the Northwest Atlantic." Moloco/ogio, Vol. 19. Na. 2. 1980, p. 227; D. R. Franr, 
E. K. Worley and A. S. Merrill: "Distribution Patterns of Common Seastars of the 
Middle Atlantic Continental Shelf of the Northwest Atlantic (Gulf of Maine to 
CapeHatteras)." Biology Bullefin. Vol. 60, 1981, p. 394; E. L. Bousfield and 
M. L. H. Thomas: "Portglacial Changes in the Distribution of Litloral Marine Inverte- 
bratcs in the Canadian Atlantic Region". in Proeeedings of ihe Nova Scorio Insfirufe q/ 
Science, Val. 27, Supp. 3, 1975, pp. 47-60. The only papcr Canada har found that even 
suggesrs any kind of a biogeographic separation at the Northeast Channel refers to only 
one small crustacean group - ostracodcs. Yet, even this study places greater emphasis 
on Cape Cod as a biogcographic feature: J .  E. Hazel: Aflanfic Coniinenral SheY and 
Slope of rhe Uniied Sfofes - Osfrocode Zoogeogrophy in The Soufhern Nova Seofion 
And Norfhern Virgini~n Founol Provinces. United States Department of the Interior. 
Cealogical Survey Prafessional Paper 529-E. Washington. Government Printing Office, 
1970. 
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181. The United States argument that there is a fixed biogeo- 
graphic boundary that runs aloiig the northern edge of Georges Bank (at 
approximately 42ON) is directly contradicted by numerous reports and 
publications, including scveral publications of the United States Govern- 
ment". A l l  o f  these documents conclude that Georges Bank i s  boreal in  
its affinities, and that a rransir ion from cold- to warm-water characteris- 
tics occurs in  the vicinity o f  Cape Cod and not at the Northeast Chan- 
nel. The tenor o f  these various studies is well stated in  a report by Bige- 
low and Schroeder, published by the United States Department of the 
Interior. and given prominence in  the United States Counter-Memorial: 

"The general oceanography of [the Gul f  of Maine] area has been 
the subject of another report, but i t  may not be amiss ta point out 
that t h e  r e m p e r a t u r e  of t h e  C u y a n d  irs f a u n a  a r e  b o r e a l ,  and that 
its southern and western boundaries are the northern l imit  to eom- 
mon occurrence of many southern species o f  fishes and of inverte- 
brates"." [ I r a l i c s  a d d e d . ]  

182. Notwithstanding evidence of the kind cited above. the 
Annexes to the United States Counter-Memorial (Volume IV, Annex 7) 
contend that even the complex of Atlantic Coast species - as well as 
stocks - can be segregated in  accordance, with "separate and identifi- 
able oceanographic regime~'~". The thrust of the United States analysis, 
again, i s  to present Georges Bank as a warm-water bank. Canada has 
already provided irrefutable evidence to the contrary. For example, 
Figure 33 in  Volume I of the Annexes to the Canadian Counter- 
Memorial shows that the great bulk - over 95 percent - of the average 
annual commercial catch in  ICNAFJNAFO subdivision 5Ze, from 1962 
to 1980, consisted of northern and widely distributed species. Southern 

Y A rcccnt United Siatcr Govcrnmcnt publication on amphipods found on Georges Bank 
revcalr ihat thc dominant rpecies arc  bareal.'Scc J. J. Dickinson and R. L. Wigley: Dis- 
rribuiion o/Gommorideon Amphipod~ (Crusloceo) on Georp's Bank. Washington. U.S. 
Dcpartment of Commerce, National Occanic and Atmosphcric Administration Techni- 
cal Rcpari. N M F S  SSRF-746. 1981. A Unitcd States Govcrnmcnt riudy of ostracodes 
shows thai only eight Gcorgcs Bank specier havc Virginian affiliations while 43 havc 
barcal affiliations. Scc J. E.  Harcl: Allonric Conrinenrol Sheljand Slope of rhe Unired 
Srorcr - O~lrocode Zoogeogrophy in The Souihern Nova Seorion And Norrhcrn Vir- 
ginion Fouml Provinces. A rcccnt major work on biagcagraphy, contrary ta United 
Staics assertions rcgarding the Northeart Channel. concludcr that the "cold-temperate 
North Atlantic province" extends fram "Ncwfoundland and Gulf of St. Lawrence to 
Cape Cod, Mersachurctts". Scc G .  J. Vcrmcij: Biogeogrophy ond Adnprarion: Porlerns 
O/ Morine Ltjé. Boston. Harvard Univcrsiiy Press. 1978, pp. 2-3. Reply. Annexer. 
Vol. II. Part IV, Anncx 14. 

" H. B. Bigclow and W. C. Schrocdcr: "Fishcs of the Gulf of Mainc." Fishery Bullerin O/ 

the Fish and Wildlfi Service, Vol. 53, No. 74. Washington. Govcrnmcnt Printing 
Office, 1953. Unircd Sroies Counrer-Memoriol, Marine Environmenr Annex. Vol. 1. 
Pari A, Annex 1. Appendix L. The "wcstcrn boundary" referred 10 by Bigclow and 
Schrocdcr is 70'W longitude, which culs acrarr Cape Cod and Nantucket Shoîls. It is 
clcar that thcy considcrcd Gcorgcs Bank to be part of the Gulf of Mainc and ihcrefore 
within the borcal province. 

'6Unilcd Srarer Counrer-Mernorial. Morinc Environmeni Annex. Vol. 1. Part A. 
Anncx 1. p. 75, para. 52. 
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species only begin to dominate the commercial catch as one moves away 
from Georges Bank to the southwest. Moreover, on close examination, 
the five fish species distribution figures contained in the Annexes to the 
United States Counter-Memorial (Volume 1, Part A, Annex 1) offered 
as  evidence of the existence of natural boundary at the Northeast Chan- 
nel in fact reinforce Canada's point about continuity and about the cxist- 
ence of a species transition zone in the Great South Channel area rather 
than a t  the Northeast Channel". 

183. Canada strongly disagrees with the United States thesis that 
fish stocks can be segregated into "ecological regimes" or divided by a 
"natural boundary" a t  the Northeast Channel. The Canadian Counter- 
Memorial has shown why the United States Memorial erred in dividing 
the stocks of 12 out of 16 commercial species at the Northeast 
Channel'8. The United States Counter-Memorial repeats this error by 
relying excessively on spawning locations to identify  stock^'^. It is crucial 
to recall that any given stock is located a t  a particular spawning location 
for only a few weeks of each year of adult life. Thus, spawning location 
has no necessary bearing on the distributional range or migratory habits 
of the stock throughout the rest of the year or during the life cycle as a 
whole. Consequently, the numerous figures contained in the Annexes to 
the United States Counter-Memorial (Volume 1, Part A, Annex l ) ,  
showing various spawning grounds and areas of larval abundance, to the 
extent that they might be proven scientifically accurate, cannot be used 
to support the argument that stocks are divided by the Northeast Chan- 
nel throughout the year or throughout their life cycle. As Canada has 
already shown, many stocks of fish intermingle and migrate throughout 
the Gulf of Maine area, irrespective of their spawning grounds. 

184. In sum, the extensive factual material contained in Volume 1 
of the Annexes to Canada's Counter-Memorial and in numerous scien- 
tific authorities. including official United States publications, demon- 
strates that Georges Bank is a co'ld-water bank with greater biological 
affinities to Canada than to the United States. 

'' Unirrd Siaies Caunrer-Mernorini. Morine Environmenr Annex. Vol. 1, Part A. 
Anncx 1 .  pp. 79-89. Figure 24 clearly shows a distribution of species throughout the 
entire Gulfaf Maine a r e a  Figure 25 shows species that range southwestward from the 
Scotian Shelf across the Northeast Channel to the northeastern part of Georges Bank 
and within the Gulf of Maine. Figure 26 rhowr thatthe important commercial species 
of cod, haddock and pollock have no distributional break ai the Northeast Channel. but 
range from northeast to southwest before tapering off southwest of the Great South 
Channel. Figure 27 also rhowr the species transition zone in the Great South Channel 
area. See Canodion Counicr-Memorioi. Annexes. Vol. 1, pp. 66-67. para. 107 and the 
study by J .  B. Colton er nt. citcd thcrein. 

" Conodion Counrer-Mernorial, Annexes. Val. 1. pp. 72 ff. paras. 119 ff. 
"Unired Sroies Counrer-Memorinl. Morine Environmen1 Annex. Vol. 1. Part A. 

Anner 1 .  pp. 88 If, paras. 65 K 
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Section V. The United States Greatly Exaggerates the 
Importance of the Northeast Channel 

185. The United States Memorial exaggerated beyond recogni- 
tion the geornorphological and oeeanographic importance of the North- 
east Channel. The United States Counter-Memorial carries this process 
further and speculates about what the marine environnient in the Gulf of 
Maine area would be like in the absence of the Northeast C h a n n ~ l ' ~ .  
This exercise can have no relevance in law. 

186. The United States Counter-Mernorial claims that the 
Northeast Channel "determines" the circulation pattern and the physical 
characteristics of the waters of the Gulf of Maine Basin and of Georges 
Bank4'. The fact -is that the oceanography of the Gulf of Maine area is 
determined by factors and processes that operate both locally and on a 
vast geographical scale: the Northeast Channel is simply one of the fea- 
turcs that contribure to determining the oceanography of the Gulf of 
Maine. 

187. As evidence of the alleged controlling role of the Northeast 
Channel, the United States Counter-Mernorial asserts that 60 to 70 per- 
cent of the annual inflow of water into the Gulf of Maine Basin enters 
through the Northeast Channel". The authority cited for this statement, 
however, nowhere mentions this percentage and never compares the flow 
through the Northeast Channel to the total inflow in10 the Gulf of 
Maine Basin". The United States assertion, accordingly, is incorrect or 
unsubstantiated, or bath.'. Moreover, in making this assertion, the 
United States overlooks one of the most salient features of the large- 
scale water movements that dominate the Gulf of Maine area. It is the 
colder and less saline waters frorn the Canadian coastal areas to the 
north, carried by the Labrador and Nova Scotia currents, that pass 

'D u n i i ~ d  Srnres Counrer-Mernorial, pp. 40 and 43. para. 51; pp. 203-204. para. 316; 
Unilcd Sioies Counrer-Mernorial. Morin? Environmenr Annex. Vol. 1, Part A. 
Annex 1. pp. 167 ff. 

'' Unired Slnres Counrer-Menzorial, pp. 43-44, paras. 52-54. 
UniredSlnrer Counier-Mcmoriol, p. 43. para. 52. 

"S.  R. Rarnp. R. J. Schlitz and W. R. Wright: "Northcast Channel Flow and the 
Georges Bank Nutrient Budget." Paper prepared for prerentation al  ihc International 
Council for the Exploraiion of the Seas (ICES). 1980. United Bores Counier- 
Memoriol. Morin< Environmeni Annex. Vol. 1. Part A, Annex 1. pp. 23 and 27. 
para. 12 and fwtnote 5. 
It is alra direcily caniradicied by several reports ihat conclude ihat the greatert share of 
inflow inta the Gulf of Maine cornes [rom the Scotian Shelfand not from the Northcasi 
Channel. See C. N. Flagg, B. A. Magnell. D. Frye, J. J. Cura. S .  E. McDowell and 
R.  1. Sor le t :  Inierprerarion O/ rhe Physical Oeeonogrnphy of Georges Bonk. Final 
Rpporr. Washington, U.S. Department of the Inicrior, 1982; T. S .  Hopkins and 
N. Garfield: "Gulf of Maine lntermediatc Water." Journal O/ Marine Reseorch. 
Vol. 37. No. 1. 1979, p. 10): W. S. Brown and R.  C. Beardsley: "Winter Circulation in 
the Western Gulf of Mainc: Part 1: Cwling and Water Mass Formation.'' Journol O/ 

Physirol Oceonogrophy. Val. 8. No. 2. 1978, p. 265. 
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across Georges Bank and create thermal conditions appropriate for the 
Bank's predominantly northern plant and animal specie~'~. And it is this 
combination of factors that links Georges Bank to the chain of offshore 
banks extending from the Scotian Shelf to the Great South Channel. 

188. In a further attempt to counter the fact that the marine 
environment on Georges Bank is largely the product of northern forces, 
the United States Counter-Memorial alleges that "[tlhe infusion of 
water through the Northeast Channel into the Gulf of Maine Basin has 
a profound effect on the temperature, salinity and vertical mixing of the 
waters in the Basin*". [Italics added.] In support of this erroneous 
proposition, the Annexes to the United States Counter-Memorial 
(Volume 1, Part A, Annex 1) contain a series of illustrations that show 
water-column temperature, salinity and density alonn the eastern North 
American Coast a1 different seasons of the iear,  in a series of super- 
imposed grids". Yet these figures hardly can be said to demonstrate the 
existence of "seoarate and identifiable ecoloeical resimes". Rather. thev - - , , 
show that the oceanographic régime on Georges Bank is part and parcel 
of a northeast to southwest continuum. They support the Canadian view 
that there is a progressive modification of the waters of the Gulf of 
Maine area in their southwestward course along the Scotian Shelf to 
Georges Bank and beyond, and that the significant differentiation is 
between shelf water and warmer slope water further offshore. 

189. Perhaps the most striking use of exaggeration in the United 
States Counter-Memorial is found in Figure 26, which purports to depict 
the seafloor of the Gulf of Maine area. The United States does not indi- 
cate what vertical exaggeration has been used in the preparation of this 
figure48. According to Canada's analysis, the seafloor topography has 

"The United Statcs alsa attempts la minimize the impact 01 fresh-water discharges from 
Canadian rivers on the Gulf of Maine. Contrary to United Statcs assertions. fresh 
water has an important impact on the marine environment in thc Gulf of Maine. See 
D. F. Bumpus: "Sources of Water Contributcd to the Bay of Fundy by Surlace Circula- 
tion." Journol of the FisheNes Reseorch Boord of Canada, Vol. 17, No. 2, 1960. 
pp. 181-197. Moreaver, the United States is incorrect in claiming that only one-third of 
fresh-water discharge cornes from the Bay 01 Fundy and Nova Scatia. In making its cal- 
culatians [Uniled Sloies Counier-Mcmoriol. Marine Environmeni Annex, Vol. 1, Part 
A, Annex I. pp. 23 and 27. para. 121, the United States did not include the 30 percent 
originating lrom the Saint John River drainage basin and har neglected as well the 
other rivers draining into the Bay of Fundy, which tagether with the Saint John River 
account for over 50 percent of the fresh-water discharge into the Gulf of Mainc. See 
Canodian Counler-Memorio/, Ann~xcs, Vol. 1, Chap. i l ;  Hydrologie01 Ailas of 
Canada. Ottawa, Department af Energy, Mines and Resources. 1978. 
plate 22; and C. D. Bue: Sfreomflow /rom the United Srores inio ihe Ailonric Oceon 
During 1931-60. United Statcs Gealagical Survey Waler-Supply Paper 1899-1. Wash- 
ington, Governmcnt Printing Office, 1970. pp. 1-136. 

46 Unired Sioies Counr~r-Memorinl, pp. 43-44, para. 54. 
'' Unired Sroies Counrer-Memoriol. Marine Environmen! Annex. Vol. I .  Part A, 

Annex 1 ,  Figures 12-14, 
' O  Unired Siaies Counier-Memorial, p. 205, Figure 26. Indeed. the United States never 

indicaies the degree of vertical exaggeration ured in any 01 its figures. 



1791 REPLY OF CANADA 7 1 

been exaggerated 400 r imes; at the same time, the seaward "face" of the 
continental margin has been cut off to show only a small part of this 
escarpment-like feature and so place superficial features on the shelf-top 
into grealer relieL 

190. In reality, of course, the seafloor of  the Gulf of Maine area 
@) presents a very different picture. Figure 17 of the Canadian Counter- 

Memorial showed two computer-generated perspectives produced from 
bathymetric contours taken from existing United States and Canadian 
ch art^^^. As is evident. even when the seafloor relief is exaggerated rive 
times, the Northeast Channel is barely perceptible. Without any vertical 
exaggeration whatever. the continental shelf - and indeed the entire 
continental margin - would be seen as practically featureless. It is this 
latter image. of course, that most closely approximates reality when con- 
sidering the geomorphology of so vast an offshore arca. Rcgardless of 
the repeated United States contentions about the Northeast Channel, the 
fact is that if the ocean were drained, the entire continental shelf from 
northeast to southwest would riot differ appreciably from a Dutch land- 
scape and would show no evidence of a "natural boundary". 

Section VI. The United States Greatly Understates the Importance 
of the Bay of Fundy in Attempting to Magnify the 

Role of the Northeast Channel 

191. In its efforts to magnify the role of the Northeast Channel, 
the United States Counter-Memorial asserts that it has "profound 
effects on the marine environment of the Gulf of Maine Basin and 
Georges Bank, which, contrary to Canada's assertions. the Bay of Fundy 
does notsO". Canada has already demonstrated the vital importance of 
the Bay of Fundy in shaping the tidal régime and the oceanographic con- 
ditions of the Gulf of Maine area". The view of the importance of the 
Bay of Fundy reflected in the United States Counter-Memorial differs 
radically from views expressed in recent United States Senate hearings 
and in a rocent diplomatic note from the United States concerning the 
environmental impact of Canadian tidal power projects in the Bay of 
Fundy. 

" Conndion Counler-Mernorial, pp. 72-73,.para. 180. 
United Srarcs Counier-Mernoriol. p. 38, para. 46. lcatnotc 5. 
Canadion Meniorin/. p. 50. para. 92; Conodinn Counler-Mernorial, p. 76, paras. 
186-187. The link ktwccn the Bay a l  Fundy and the ouier Gulf af Maine area ir both 
oceanographic and geological. The rame band of basement racks (the Avalon Plailorm) 
extends lmm the Bay of Fundy throughout much of the Gulf of Maine area. See 
Conadion Mernorial. p. 43. Figure 14. There also eiists a scdiment continuiiy from the 
Bay of Fundy sauthward to Georges Bank. Scc 1. E. Hazel: Arlonric Conlinmlol SheY 
and Slope of rhe United Sraies - Osrrocode Zwgeogrophy in The Sourhern Nova 
Scorian And Norrhern Virginian Founa1 Provinces. United States Department of the 
Interior, Geological Survey Professianal Paper 529-E. Washington. Government Print- 
ing Office. 1970, p. ES, Figure 3. Reply. Annexes, Vol. II. Part IV. Anner 15. 
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192. In specially scheduled hearings on this matter by the United 
States Senate Committee on Environment and Public Works, the Chair- 
man stated: 

l 
"Concerns have been raised . . . that tidal power projects in the 

Bay of Fundy could have adverse effects on the New England Coast 
from the Gulf of Maine to Boston Harbour. Some studies suggest 
that the Minas Basin project, which is being actively considered for 
construction in Nova Scotia, would change the tidal range in Port- 
land [Maine] by nearly a foot. This could have serious implications 
for Our coastal environment, increasing storm damage to coastal 
roads and buildings and altering fisheries and shellfish 
productions'." 

Similar concerns were voiced in the diplomatic note referred to above. In 
that note, the State Department made the following comment: 

"lt is the Department's concern that these proposais, if they are to 
be implemented with resultant tidal flow impediment, would have 
pronounced effects on the entire Gulf of Maine, hundreds of kilome- 
ters removed from the actual dam sites. This is because the pro- 
posed dams will enhance the natural tidal resonance of both the Bay 
of Fundy and Gulf of Maine"." 

It can be seen from these United States sources that the Bay of Fundy is 
an integral and critical part of the Gulf of Maine area. Its importance is 
an accepted fact that does not require demonstration by imaginative 
"scenarios" about the consequences of its possible disappearances'. 

" Staternent olsenator George J. Mitchell, United States Senate, Committce an Environ- 
ment and Public Works. "Ficld Hearing: Eflects on New England 01 Canadian Tidal 
Develapment." Augusta. Maine. 25 July 1983. Reply. Annexes, Vol. II. Part IV, 
Anncx 16. 

"United States diplamatic note. 27 August 1981. Reply. Annexes. Vol. II, Part IV .  
Annex 17. 

" Moreovcr, the United States claim that the physical aceanography of the Gulf of Maine 
area wauld be radically altered if the Northeast Channel did no1 exist is na1 docu- 
mented. To appraise the validity of the United Siates assertions, Canada used a cam- 
outer model to investieate the nature of the tidal réeime in the Gulf of Maine area - 
under altercd b~ih>rnrtri; r.andii.onq The rtruli, dciiionrtr~tc \lriLin&l) ihî i  ihe DJ) JI 
t ~ n d )  a f ~ r  rndrc imwriini  rolc in dricrmining ihc tidc, and tJrrcn1.i in ihr. Gulf 
of hlxini. ~ r r . ~  ihan doir ilie Sorihrd\i Ch~nncl  Thc cflcii u l  blwkin? thc Surthcdri 
Channel by a barrage of 44 kilomctrcs by 88 kilomctrcs, and 70 metres deep. would be 
a reduction of tidal arnplitudc of anly 7-9 perccnt and a delay of high and low water 
timea of only about 10-15 minutes. By contrast, blocking the Bay al  Fundy would result 
in enormous changes in tidal amplitude, including a 34 percent increase at Boston and a 
13 percent decrease at Yarmouth, and a delay in high and low watcr limes of as much 
as 2.4 hours. The cornputer madel used in these calculations is an  adaption of the model 
dircussed in D. A. Grcenberg: "A Numerical Model Investigation of Tidal Phenamena 
in the Bay of Fundy and Cullof Maine." Marine Geodesy, Vol. 2, No. 2, 1979. p. 161; 
and D. A. Grecnberg: "Modelling the Mean Baratrapic Circulation in the Bay of Fundy 
and Gulf of Maine." Journal of Physicol Oeeonogrophy, Vol. 13, Na. 5. 1983, p. 886. 



1811 REPLY OF CANADA 73 

Section VII .  The "Natural Boundary" in the Gulf of Maine Area 
1s an Ad Hoc Conception Not Found in Previous 

Scientifie Publications on This Area 

193. The United States tortures the notion of "ecosystems" and 
"ecological regimes" in an effort to prop up its speculations regarding 
natural boundaries in the sea. Almost any region or area can be chosen 
for treatmcnt as an "ecological regime" or "ecosystem". Individual parts 
of Georges Bank itself might be considered to constitute "ecological 
regimes". Alternatively, a researcher might choose to examine a larger 
unit. such as the entire east Coast of North America. as an "ecological 
regime". The choice of unit that constitutes the so-called régime is left 
entirely to the discretion of the examiner. The area that the United 
States refers to as comprising "three separate and identifiable ecological 
regimes" could equally well be examined as one régime or as 20 separate 
régimes, depending on the level of organization chosen for the investiga- 
tion. Statistical units 5Zeh and 5Zen in subdivision 5Ze of the North- 
west Atlantic Fisheries Organization (NAFO) could jus1 as legitimately 
or illcgitimately be described as "ecological regimes" as the three 
"regimes" proposed by the United States. Similarly. the line that divides 
statistical units 5Zeh and 5Zen from statistical units 5Zej and '5Zem 
could just as legitimately or  illegitimately be presented as a "natural 
boundary" as the line that separates subdivision 5Ze from subdivision 

@ 5Zw, or the line that separates subarea 5 from subarea 4 [Figure 181. 

194. Perhaps the best description of the problems inherent in 
identifying "ecological regimes" in the waters of the sea is provided in 
the following passage [rom the United States Counter-Memorial, where 
a particular kind of measurement is rejected because it "unavoidably 
reqrrires rhar assumptions bc~ made, paramerers chosen. and data 
selecred . . ." and because the factors concerned, even i f  they could be 
measured accurately, "are variable and unpredictableJ'". [Italics 
added.] The United States in this passage is expressing ils reluctance to 
attempt a measurement of ecoiiomic dependence. That reluctance, how- 
ever, would more properly apply to the task of identifying "ecological 
regimes" that indicate a "natural boundary" for a marine environment 
whose complexities still largely escape man's understanding. 

195. Quite apart from the scientific difficulties associated with 
the very concept of an "ecological regime", it is notable that the United 
States has not been able to cite any scientific work on the Gulf of Maine 
area - published before the institution of these proceedings - that 
describes three "separate and identifiable ecological regimes" in this 

" United Siores Counler-Mernorial. p. 215, para. 342. 
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area. Nor has the United States been able to cite any scientific work 
that describes the Northeast Channel as a "natural b~undary'~".  

Section VIII. The Myth of the "Natural Boundary" Cannot Be 
Substantiated on the Ground of Alleged Incompatihility 

of National Fisheries Policies 

196. The United States Counter-Memorial brings a new dimen- 
sion ta the thesis of "single-State management" or administrative con- 
venience advanced in the United States Memorial: namely, that the 
United States must obtain al1 of Georges Bank because the fisheries poli- 
cies of the Parties are incompatibleJ7. This attempt to provide some legal 
underpinning for the myth of the "natural boundary" must surely fail. 
For if "peaceiul coexistence" in the field of fisheries can only be 
obtained at the price of monopoly and isolationism, there can be no pos- 
sibility of achieving an  equitable result. Indeed, the very concept of 
transboundary resources of any kind must disappear if the United States 
view is to prevail. 

197. Fortunately, this bias against cooperation in the manage- 
ment of transboundary resources is not reflected in North American 
experience, as has been shown in the Canadian C o u n t e r - M e m ~ r i a l ~ ~ .  Nor 
are the differences between the fisheries policies of the Parties as  great 
as the United States Counter-Mernorial now suggests. In a formal reply 
to a Congressional inquiry, the head of the National Marine Fisheries 
Service described ihe Canadian-United States fisheries relationship in 
the following terms in 1979: 

"Question I (b ) .  ldentify any incompatibilities which exist 
between Canada's approach ta and practice of fishery management 
and U.S. activities in the field. 

Response. We are unable Io  offer examples O/ clearly defined 
incomparibilities befween the United Srares and Canada regarding 
prinriples O/ fishery management. As a result of Our mutual 
dependence on similar species in the Northwest Atlantic, bath coun- 
tries have shared past efforts within the framework of international 
management regimes to promote conservation and management of 
fish stocks on a rational basis. The past participation of both the 
United States and Canada in the International Commission for the 

"A  computer search haa revealed no scientific papers that describe a break bctween "eco- 
lagical regimes". "ecological sysiems", "ecalogical communities". "plankton communi- 
lies". "benthic communities". "ecological models". or that suggest that a "naiural 
baundary" exists at the Northeast Channel. Twa standard scientific data banks were 
used for this search: Biosis Previews. Philadelphia. Biasciences Informaiion Service. 
1977-1983; and Oeeonic Abrlrocrs. Bethesda, Maryland, Cambridge Scientific 
Abstracls. 1964-1983. 

" United Slafes Counler-Memoriol. pp. 222-224. paras. 359-365. 
'Tonadion Counler-Memorio/, pp. 174-177, paras. 423-430. 
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Northwest Atlantic Fisheries (ICNAF), and their continued partici- 
pation in a number of other international fishery commissions 
reflect a similar approach to fisheries issues. Both countries attempt 
to manage fisheries on the basis of optimum yield concepts. Fur- 
thermore. Canada's biological objectives are essentially similar to 
our own as are the scientific tools employed to conduct stock assess- 
ments and to analyze impacts of various management optionss9." 
[Iralics added.] 

198. Leaving aside the deficiencies of the United States Counter- 
Memorial's portrayal of fisheries relations between the Parties, it must 
be recalled that the 200-mile fishing zone is still a new phenomenon for 
both countries. Management policies are  still evolving. The United 
States itself has noted that there have already been changes in some of 
its management policies during the brief period since the creation of ils 
200-mile zone; and it is upon these changes that the United States relies 
in support of its hypothesis of c ~ n f l i c t ~ ~ .  No  doubt there will be further 
revisions in the future. None of these policies has an entrenched status in 
either the United States or Canada; they are pragmatic and flexible 
practices that are open to change a t  any time. Canada had no difficulty 
in subscribing to a code of basic management standards derived from the 
United States Fisheries Conservation and Management Act of 1976 for 
the purposes of the 1979 Agreement on East Coast Fishery Resources 
(Article X)6'. Despite the changes in administrative practicesalluded to 
by the Uniied States, the same set of basic principles continues to form 
part of United States fisheries legislation in unaltered form. It would 
clearly be unwise to attach any weight to speculation about how "con- 
flict" might conceivably develop in  future years; such exercises are  based 
on conjecture and hypothesis alone - and they are in any case irrelevant 
in law. 

199. It must also be emphasized that United States arguments of 
administrative convenience aiid incompatibility of fisheries policies. 
while used to support the United States thesis of the "natural 
boundary", themselves depend on that same thesis; the arguments, in 
other words, are circular. While Georges Bank is an area of concen- 
trated biological abundance, the fish that are found there do not repre- 
sent a "common pool" as alleged by the United States6'. Even the 
so-called "Georges Bank herring stock" is given this label only because it 
spawns on Georges Bank and not because it is restricted to the Bank. 

" Lelter from Mr. Terry Leitzell to United Staies Senator Cohen. 21 Dccember 1979. 
giving answers to questions from Senator Cohcn rclating io the United States-Canadian 
Fisheries Agreement. in Morilime Boundary Setrlemenr Treory and Eosr Coosr Fishery 
Resources Agrecrnmr: "Hearings Bcforc the Committee on Foreign Relations United 
States Senate". 96th Congress. 2nd sess., 1980. pp. 185-186. Reply. Annexes, Vol. I I .  
Part IV, Annex 18. 
United States Counter-Memorio!, p. 223. para. 364 and footnatc 2. 

" Canadinn Mernorial, Annexes. Val. 1, Annex 20. 
" UniredSrnles Counier-Memoriol. pp. 218-219. paras. 352-354. 
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Present management units in the Gulf of Maine area do not correspond 
to biological stock units. The fisheries management policy of the United 
States, moreover, is not based on stocks or even single species but essen- 
tially on mesh size alone. Finally, and perhaps most important, the rela- 
tions of the Parties in the field of fisheries are  no more amenable to a 
policy of isolationism than are  their relations overall. 

Conclusion 

200. No single line can provide a "natural boundary" for the con- 
tinental shelf and water column resources of the Gulf of Maine area. 
Both the unity and complexity of the area are incompatible with such a 
concept. Environmental risks from a pollution incident on Georges Bank 
- although much greater for Canada - are  common to both Parties, 
and the only solution to problems of conservation and management of 
transboundary resources, here as  elsewhere, is to be found in coopera- 
tion. The single maritime boundary in the present proceedings must be 
defined by the application of equitable principles. The Canadian line sat- 
isfies these principles and respects the affinities between Georges Bank 
and other Canadian offshore areas to the north and northeast. 





78 GULF OF MAINE i861 

type to which the Court attached considerable importance in the 
Tunisia-Libya Conrinenral Shelf case. 

203. The United States Counter-Memorial also attempts to bar 
consideration of the indicia of equity provided by the 1979 Agreement 
on East Coast Fishery Resources. This attempt cannot be sustained in 
the light of the provisions of the Special Agreement and the requirement 
that al1 the relevant circumstances must be taken into account. The 1979 
fisheries agreement is an integral part of the history of the dispute and 
provides the best objective evidence of what the Parties themselves con- 
sidered an equitable solution in relation to fisheries. 

204. The United States Counter-Mernorial also fails to refute the 
clear evidence that Canada's status as a coastal State in relation to 
Georges Bank was recognized i n  the express terms of the International 
Convention for the Northwest Atlantic Fisheries, and in quota alloca- 
tions determined by the Commission established thereunder. Instead, the 
United States has attempted to argue that the ICNAF record illustrates 
the "predominant interest" of the United States, and to this end it has 
adopted an irrelevant and biased geographical frame of reference. When 
accurately depicted, Canada's record within ICNAF remains more than 
commensurate with Canada's boundary claim. 

205. Both Canada and the United States attach importance to 
the conduct of the Parties as  a relevant circumstance in this case. 
Canada has relied upon conduct directly associated with the rights and 
jurisdiction in issue: namely, conduct in relation to the mineral resources 
of the continental shelf in the Gulf of Maine area, to the negotiation and 
signature of the 1979 Agreement on East Coast Fishery Resources, and 
to activities within the framework of the International Convention for 
the Northwest Atlantic Fisheries. The United States. on the other hand. 
has relied largely upon conduct in no way associated with the rights and 
jurisdiction that will be affected by this delimitation. Thus. it has 
invoked such irrelevant activities as air traffic control and air defence 
zones; wartime convoys; cooperative arrangements for search and rescue 
purposes; eighteenth- and nineteenth-century cartographic activities; and 
so on. Canada reaffirms its position that these activities - quite apart 
from the inaccuracies in their presentation by the United States - are  
extraneous to the legal régime in issue and cannot be taken into account. 

Section 1. The United States Has Failed to Refute Canada's Position 
Respecting Acquiescence and Estoppel 

206. In its Mernorial and Counter-Mernorial, Canada has dernon- 
strated al1 the requisite elements of State conduet by both Parties, 
during the 1960s. to establish that the United States acquiesced in and 
recognized the use of the equidistance rnethod in the Gulf of Maine 
area and the exercise of Canadian continental shelf jurisdiction on 
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Georges Bank up to a median or equidistance line'. The conduct of the 
United States has created an  estoppel in favour of Canada, and the sin- 
gle maritime boundary to be determined by the Court should be compat- 
ible with the rights that vested in Canada during this period. 

207. Canada has showii that its issuance of permits up to the 
median line was a manifestly public activity; that the United States 
Department of the lnterior and the Department of State were on notice 
both of the Canadian claim and of the permits themselves; and that, 
rather than offering any protest, the United States merely questioned the 
precise "location" of the equidistance line. Indeed. as  is evident from 
official correspondence, the United States Bureau of Land Management 
("BLM"), in fulfilling its responsibilities with regard to United States 
continental shelf policy, was itself assuming the application of a median 
line in the Gulf of Maine area - and apparently even a specific line 
known as  the "BLM line" (discussed in paragraphs 237 to 242). 

208. The criticism of Canada's position in the United States 
Counter-Memorial is misconceived. It fails to distinguish between the 
legal elements of acquiescence and those of estoppel, and it attempts 
to suggest omissions in Canada's legal presentation by inventing non- 
existent "essential aspects" or "requirements" of the law. While making 
factual admissions that confirm the Canadian position, the United States 
nonetheless seeks to give patently implausible interpretations to the facts. 
investing them with a burden that they simply cannot bear. 

209. In attempting ta rebut Canada's presentation. the United 
States relies upon [ive main arguments, as  follows: 
( a )  that Canada's issuance of offshore permits lacked "notoriety" and 

constituted unilateral acts that cannot support claims of acquies- 
cence and estoppel; 

( b )  that there was no clear conduct by the United States to establish 
acceptance of Canada's exercise of jurisdiction on the basis of an 
equidistance line; 

(c) that the official upon whose conduct the claims of acquiescence and 
estoppel are founded must have the authority to bind the State; 

(d) that the acquiescence of the United States was not of sufficient 
duration; and 

( e )  that Canada did not rely to ils detriment upon the acquiescence of 
the United States2. 

' Conodian Mernoriol. pp. 159-180. paras. 385-427; Conodinn Counter-MernoNol. 
pp. 142-155, paras. 356-381. 
' Unircd Store5 Counrer-Memoriol, p. 155. para. 236. The United Srotes Counler- 

Mernorial, p. 179. para. 287, also argues that "Canada's claim of acquicscence ignores 
the fisheries and other dimensions of this case". This argument is withoui rnerit for a 
number of reasans. Firsi. the Canadian Memorial and Caunter-Memorial have shown. 
and this Reply canfirms. that the Canadian line represents an equitable resuli that takes 
accouni of al1 the relevant circumstïnces. And seeondly. as was demonstraled in the 
Canadian Counter-Mernorial. thc 1979 Agreement on East Coast Fishery Resources 
demonstrates that the fisheries dimension of ihis case is consistent with an equidistance 
baundary. 
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The following subsections will show the lack of foundation of each of 
these arguments. 

A. THE UNITED STATES HAD FULL KNOWLEDGE OF CANADA'S 
PUBLIC A C T ~ V ~ T I E S  IN ISSUING OFFSHORE PERMITS; 

"NOTORIETY'~ IS ~ R R E L E V A N T  

1 .  The Canadian Offshore Permit Program 

210. Contrary to the suggestion made in the United States 
Counter-Memorial'. Canada has never argued that a State can establish 
an international boundary by purely unilateral acts, regardless of the 
legal position of its neighbour. The legal relevance of Canada's offshore 
permit program from 1964 onward lies elsewhere: that is, in the fact that 
the program involved the exercise of Canada's sovereign righfs in the 
context of the legal principles relating to the continental shelf. Since the 
rights of the coastal State "exist ipso facto and ab initio, by virtue of its 
sovereignty over the land4", they do not require to be constituted by any 
express declaration, proclamation or legislation, notwithstanding United 
States assertions to the contrary5. 

21 1. The Canadian offshore permits provide evidence - together 
with other evidence in the form of documents and maps - of the 
Canadian Government's adoption and adherence to a particular delimi- 
tation of the continental shelf as between the Parties. There is no 
ambiguity in this evidence and never was. The question that must be 
addressed here is whether the United States was aware that Canada was 
exercising its sovereign rights up to an equidistance boundary on 
Georges Bank. 

2.  Unired Stares Knowledge of the Canadian Program 

212. The United States Counter-Memorial does not dispute 
Canada's issuance of the relevant offshore permits; does not deny that a t  
least by early 1965 the United States Government was in possession of 
official maps showing the location of these permits; and does not deny 
the receipt of official Canadian communications regarding the permits6. 

' United Slotes Counrer-Memoriol, p. 156, para. 237; pp. 173-175. paras. 272-273. The 
quotation from a Canadian Government dacument in para. 272 is taken out of conter1 
and misconstrued. It refcrs to the development of the law of the continental shelf. no1 to 
maritime boundary qucstions. and ir misused by the United States ta suggest that 
Canada agrccs that the exercise of continental shclf rights requires a priar praclama- 
tion. Ii may be nated that the document in question alro pointed out that: 

"Canada's jurisdictional claims to minerals of the juridical continental shelf 
have been asserted by the issuance and administration of Canada oil and gas per- 
mils covering extensive areas of the continental shelf and slope, and portions of the 
rise. by the supervision and rcgulatory contra1 of al1 mineral resource activities in 
this region (Figure 5). as well as by declarationr in Parliament, at the United 
Nations. and in other forums." 

' N o r i h  Seo Conrinenrol Shelfcases, I C J .  Reporis 1969, p. 22, para. 19. 
UnitedStates Counler-Memoriol, pp. 173-175, paras. 272-273. 
Unired Slotes Counier-Memoriol. pp. 171-172. paras. 268-269; p. 177, para. 282. 
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Moreover, the United States does not disavow the correspondence its 
agencies entered into with Canadian officiais regarding the Canadian 
permits and regarding the equidistance line within which Canada was 
exercising its jurisdiction. Rather, the United States Counter-Mernorial 
simply asserts that Canada's offshore permit program somehow lacked 
"notoriety'". 

213. This alleged requirement of "notoriety" adds nothing to the 
normal legal requirement of "public activitys", and the Canadian pro- 
gram was by its very nature a manifestly public activity. In any event, 
the United States Counter-Meinorial admits that the Government of the 
United States had knowledge of the Canadian permits and their legal 
implications as early as April 19659. The official correspondence pro- 
vides irrefutable evidence of this fact. Not only the United States Gov- 
ernment but also state governments and interested cornpanies and 
individuals were well aware of Canada's permits and Canada's use of an 
equidistance linelo. 

1 .  The Principle of Acquiescence 

214. The essence of the principle of acquiescence is one govern- 
ment's knowledge (actual or constructive) of the conduct or assertion of 
rights of the other government concerned, and its failure to protest that 

' Uniied S l o t e ~  Counrer-Memoriol. p. 173. para. 271. 
8 While the United Sloics Counrer-Mtmoriol. p. 156, para. 238, relies upon Professor 

MacGibbon's classic article "The Scope of Acquiescence in International Law" [The 
British Yeor Book of Inlernolional Low. Val. XXXI. 1954. p. 1431, the conter1 shows 
that Profersor McGibban is explaining that the acquiescing State cannot be held 10 have 
cansented to anything beyond the prccise situation about which it had knowledge or 
aught to have had knowledge. Moreover. on pp. 176.182, MacGibbon States that formal 
notification of claims is no1 required and that natice ma? be constructive. especially in 
the care of legislalion and public acts. Canada's activities in granting permits on the 
continental shelf were even more public than thare connidercd rufficient to establish 
acquiescence in the Island of Polmor case. Contrary to the allcgatians in the United 
Stores Counrer-Memoriol. p. 157. para. 239. the Court applied the doctrine of con- 
structive notice in both the Fisherier case [I.C.J. Reporrs 1951. pp. 138-1391 and in the 
Temple of Preoh Viheor case. The United States misrtates the facts in the Temple of 
Preoh Vihear case: Thailand had nothing to do with the preparatian af the map. but 
merely accepted the results of the work of the French surveyorn and cartographers. Con- 
trary to the assertion of the United States, the line on the map did no1 reprerent Cam- 
bodian claims; it resulted from a miitake by the cartogrnpherr. Finally. the decision of 
the Court was expressly based upon the failure of the Thai authorities to protest the 
mistake when the map was first received in 1908 [ I .C.J.  Xeporrs 1962, pp. 20-231. 
United Stores Counter-Memoriol. pp. 171-172, para. 268. 

'oSee paras. 234-242, and Massachusetts Special Legialative Committee 10 Study the 
Marine Boundaries of the Conimonwealth, Record of hearing an 31 July 
1968, pp. 17-18. 
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conduct or assertion of rights". Acquiescence, then, is mere silence or 
inaction where a reaction - a prompt, clear and unambiguous protest 
- is called for. There is no question of a transaction or quasi-treaty. 
The knowledge, coupled with silence, is taken to be a racir acceptance. 
There is no question of authority to bind, because it is not the statement 
of a particular official but the inaction of the government itself that con- 
stitutes acquiescence and acceptance. The result of such acquiescence is, 
of course, that a State is later precluded from denying or going back 
upon its previous acceptance of the situation in question". 

2. The Canadian Contention 

215. Canada's real contention -- as distinct from the one 
attributed to it by the United States - is a limited and unexceptionable 
one: that the United States, by its conduct, communicated its acceptance 
of an open and known legal position held by Canada when it failed to 
protest in the face of public activities affecting the legal rights of the 
Parties and the legal relations between them. As a matter of fact, the 
United States Government, from a t  least April 1965, had full knowledge 
of the Canadian permit program and of Canada's use of the equidistance 
method of delimitation for this purpose, and refrained from reserving its 
rights in this matter until 5 November 1969" (and did not actually disa- 

' '  H. Lauterpacht: "Sovereigniy ovcr Submarine Areas." The Brirish Yeor Book oflnrer- 
norionol Law. Vol. XXVII. 1950. pp. 395-398, quoted in Conndion Mernorial. pp. 172- 
173, para. 413. 1. C. MaeGibbon has discursed this principle in iwo important works: 
"Same Observations on the Pari of Pratest in International Law." The Brirish Year 
Book oflnrernorionnl Low, Vol. XXX. 1953, p. 293 and "The Scope of Acquiescence in 
Iniernaiional Law." The Briiish Yeor Book oflnlernorionnl Law. Vol. XXXI. 1954. p. 
143. In the latter article he staies al  pp. 170-171: 

"Whether silence is to be interpreted as amounting to acquiescence depends 
primarily on the circumstanccs in which the silence is observed. . . . It is difficult ta 
believe that States will remain silent withaut good reasan in the face of acts in 
derogatian of their rights if they have even the vestige of a justification for reten- 
lion of the rights in question. It is a matter of observable fact that the formulation 
of notes of pratcsi is a eonstantly recurring feature of the diplomatic practice of 
States. What is remarkable is their frequency and thc variety of the subject- 
matters with which they dcal. The very plethora of notes of protest. while iending 
ta vitiate facile or aptimistic generalizations canccrning their legal effect, serves to 
characterize as noteworthy a failure to utilize this adaptable instrument in situa- 
tions where ils use would normally be expected. The formulalion of o proresr 
would nppeor ro be olmosi on insrincrive dgfence mechanism. and rhir circum- 
sronce hos led rribunals ro scruiiniie wiih o eerroin degree ofscepricism the reo- 
sons advoneed by o pnrry ro excuse ifs /oilure IO proresr in oppropriole circum- 
sronces." [lrolics odded.] 

Reply, Annexes, Vol. II. Part IV. Annex 19. 
"This is the principle of prcclusion. the "less r i g id  farm af estoppel [Conadion 

Memoriol. p. 177, paras. 420-4221 that farmed the basir of the decisions of the Court in 
the fallowing cases: Case eonc~rning rhe Arbiirol Aword made by rhe King of Spain on 
23 Deeember 1906, I.C.J. Reporrs 1960. p. 213 and individual opinion of Sir Percy 
Spender, p. 219: Temple of Prenh Viheor case. I.C.J. Reporls 1962. pp. 30-33 and 
individual opinion of Vice-Preaident Alfaro. pp. 39-42. 

" United States aide-mémoire of 5 November 1969. Conodian Memoriol. Annexes, 
Val. III. Annex 13. 
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vow equidistance or lay claim to eastern Georges Bank until 16 October 
1974"). As a matter of law, this constitutes acquiescence. 

3. Consistency of United Siates Conducr 

216. The factual material adduced to support the United States 
assertion of conduct inconsistent with Canada's claim is either evidence 
to the contrary or evidence of nothing pertinent to the issue. As Canada 
demonstrated in its Counter-Memorial. the idea lhat the Truman Procla- 
mation of 1945 involved a boundary claim or a statement of delimita- 
lions with other States is refuted by the tex1 of the proclamation itself 
and its accompanying d o ~ u m e n t s ' ~ .  The United States attempt to take 
clear indications (by the United States Department of the Interior) that 
a median line was appropriate, and transform them into s statement of 
protest against Canada's use of such a line, similarly requires no other 
rebuttal than the texts of the letters themse l~es '~ .  (The United States in 
this instance assumes that Mr. Hoffman of the Department of the 
lnterior could have the authority to "protest" but not the authority to 
accept Canada's claim, forgetting a t  the same time the United States' 
own argument that there was no Canadian "claim" to protest in the first 
instance.) 

217. As a matter of fact, it mus1 be recalled, the first reservation 
of rights on the part of the United States Government was contained in 
its aide-mémoire of 5 Novemher 1969". The United States explicitly 
recognized this in its diplomatic note of 20 May 1976'O. 

218. In a further attempt to show conduct inconsistent with 
acquiescence, the United States Counter-Memorial makes imprecise 
allegations apparently designed to foster the impression that the United 
States was issuing exploratory permits for the "northeastern part" of 
Georges Bank in the 1960s". This proposition cannot be retained in view 
of the fact that the State Department, as late as 5 November 1969, for- 
mally assured the Canadian Government that with regard to the "north- 
ern portion of the Georges Bank . . . the United States has refrained 
from authorizing mineral exploration or exploitation in the areaZo". 

" Unitcd Staicr diplomatic note no. 216 of 16 Octakr 1974. Conodion Mernoriol. 
Annexes. Vol. III. Anncr 21. 

" Conadion Counier-Mernoriol, p. 160. para. 392. Compare Uniied Srore3 Counrer- 
Mernoriol. p. 176. para 279. For the icrt of thc Truman Proclamation. sec United 
Siofes Mernoriol, Annexes. Vol. 1. Anncx 3. 

l6 United Siaies Counier-Mernorial, p. 175, paras. 274-275. For complctc tcntr, scc Icticn 
of I April 1965 and 14 May 1965 from L. T. Hoffman. Uniied Siatcs Dcpartment of 
the Intcrior, Bureau of Land Management. io Canadian Dcpartmcni of Northern 
Affairs and National Resources. Conodion Mernoriol. Annexes. Vol. III. Annexer 
I and 4. 

" Canadion Mernoriol. Annexes. Vol. III .  Annex 13. 
'Tanodion Mernoriol. Annexes, Vol. III .  Annex 32. 
'* UniiedSraies Counier-Mernoriof, p. 176. para. 280. 

United Siater aide-mémoire of 5 Novcmkr 1969. Canadion Mernoriol. Annexer. 
Vol. III. Anncr 13. 
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Apart from this formal assurance to Canada from the United States, it 
mus1 be emphasized that the United States lnterior Department, a t  the 
relevant lime, took the position that United States geophysical survey 
permits do not consr i t i r te  asser t ions  of j r r r i s d i c t i o n  over the areas in 
question". 

219. I n  faci, careful study of the geophysical survey permits 
issued by the United States reveals a very different situation than that 
described by the United States. Far from showing conduct inconsistent 
with Canada's claims of acquiescence and estoppel, they provide con -  
/ i rwr i i ig evidence of United States acquiescence in Canada's use of the 
equidistance method. and evidence that the United States itself adhered 
to a median linc in the Gulf of Maine area in the 1960s and into the 
1970s. This evidence is reviewed in paragraphs 234 to 242. 

4. E x p l i c i t  Acceptnnce by t h e  U n i t e d  S t a t e s  

220. The Court need not rely upon tacit acceptance alone in the 
present case, since the United States gave clear and repeated indications 
to Canada that the United States considered a mcdian or equidistance 
line to be an appropriate and equitable boundary in the Gulf of Maine 
area. In ils letter dated 1 April 1965, the United States Department of 
the lnterior (the agency responsible for the United States offshore pro- 
gram) expressed its interest in identifying the offshore permits issued by 
Canada "with reference IO the median line as defined in Article 6 of the 
Convention on the Continental ShelP2". The lnterior Departmcnt then 
repeated its eoncern about "the location of a median line" in its letter 
dated 14 May 1965, and in the same letter questioned only "the ele- 
ments positioning a median line" as employed by Canada2'. These letters 
clearly show that the United States accep ted  Canada's use of the equi- 
distance method. 

" As has been observed by a senior lnteriar Department official. the authoriîation a l  off- 
shore explorntary activities (even thore involving drilling) "does not nccessarily imply 
that the Department of the lnteriar has asserted jurirdiction over the resources of the 
sea bottom in this region". This official further explained: 

"As Our Solicitor's Officc has pointed out. the Secretary of Interior. in addition to 
the Outer Conlinenta1 Shelf Lands Act, is authariced and direcicd by I î w  fa regu- 
laie the activities of the citizcns of the United States for purpose of proteciing the 
environment. and proiecting living organisms in  the sea, even on the high scas. . . . 
Thur. even though the Ouier Continental Shelf Lands Act war involved with the 
granting of these pcrmitr, i t  is the opinion of our Saliciior that it docs na1 
automatically imply, becnuse of the other responsibiliiies of the Departmcnt of the 
Interior. ihat this becomes auiomatically an assertion o l  jurisdictian over the min- 
eral resources of the sea botiom in these regions under the International Conven- 
tion on the Continental ShelK" 

Letier a l  3 June 1968 from M. B. Schacfcr. Science Adviser. United States Departmeni 
a l  the Inierior. 10 R. B. Krucgcr. Citcd in R. Krueger c i  01.: Sfudy d/ ihe Ouicr Conri- 
nenial Shel/Londr ofthe UniredSiores. California. Nossaman. Watcrr. Scoit. Krueger 
and Riardan. 1968, p. 20. Reply. Annexes. Vol. II. Pari III. Dacumeniary Appendix 9. 

" Leiter of I Apri l  1965. Canodian Mernorial. Annexer. Vol. Ill. A n n ~ x  1. 
" Letter of 14 May 1965. Conndion Memoriol. Annexes. Vol. Ill. Anncx 4. 
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C. THE AUTHORITY OF MR. HOFFMAN AND OF THE UNITED STATES 
DEPARTMENT OF THE INTERIOR 1s NOT I N  ISSUE 

1 .  The Authority of Mr. Hoflman 

221. The United States Counter-Memorial errs in alleging that 
the official upon whose conduct claims of acquiescence and estoppel are  
made must have authority to bind the State". This "requirement" is an 
invention in relation to the law of acquiescence, and a misstatement in 
relation to the law of estoppelZs. Acquiescence in this case flows from the 
conduct of the United States Ciovernment - from its failure to protest 
when it should have done so - and not from the authority of any par- 
ticular official. 

222. With respect to the explicit acceptance or recognition of 
Canada's use of the equidistance method in its permit program, Mr. 
Hoffman was clearly writing on behalf of the United States Department 
of the Interior. In the Temple of Preah Vihear case, the Court stated 
that the acts and words of even junior officials acting within their man- 
date would engage the good faith of their governments and preclude 
those governments from subsequently changing their positionsz6. Gener- 
ally, courts and tribunals have not been concerned with the status of 

l4 Uniied Siores Counler-Memoriol. pp. 158.162, paras. 243-251. 
" I n  the case of estoppcl or preclusion it has always been clcar that authority can be 

implied and that international courts and tribunals will accept the idea of "appareni" 
auiharity. See the passage fram Professor Bawctt quoted in the Unired Srores Counrer- 
Memoriol, p. 158. para. 243. The United States omits the rest of ihc passage in which 
he cites the Solvndor Commercial Co. case and the Russian Indemniry case, in bath of 
which minor officials were considercd io have appropriate authority. 

" I .C .J .  Reporrs 1962, pp. 24-25. Pn~fesror D. H. N. Johnson has commented on the 
question of the acts of juniar,afficials with respect to "the principle of preclusion" as 
elabarated in the Temple qfPreoh Viheor case: 

"This principle ir now seen 10 be an extrernely significant one in international law, 
clearly a rule of substance and no1 merely of procedure. The effect of this dccision 
of the Court, following "pan other decisions (cg. ,  Fisheries case, Amborielos case. 
and case concerning the Arbirrol Aword made by the King o/Spoin on December 
23. 1906) should be io place governments more than ever on their guard. particu- 
larly as to the acts and omissions of their officials. nor neeessorily alwoys o/ficiols 
O/ the highesr ronk. As Vice-Presidcnt Alfara said: 'The primary foundation of 
this principle is the goad faiih that mus1 prevail in international relations. inas- 
much as inconsistency of conduct or opinion on the part of a State to the prejudice 
of another is incompatible with good faith.' " [Irolirs oddedl 

"The Case concerning the Temple of Preah Vihear." The Iniernorionnl ond Comparo- 
rive Low Quorierly, Vol. 11, 1962, p. 1203. Reply. Annexes, Val. II, Part IV, Anner 20. 
Philippe Cahier has made sirnilar comments in: "Le cornpartement des Etats comme 
source de droits et d'obligations." Recueil d'études de droir inrernolional en hommage à 
Pou1 Guggenheim. Genève, 1968, pp. 237-244. 
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officiais, and have based their decisions upon the importance of good 
faith and stability in relations between States". 

223. At the very outset of his letter of 1 April 1965, Mr. Hoff- 
man cited the responsibility of the Bureau of Land Management (as a 
unit of the Department of the Interior) for "mineral leasing" on the con- 
tinental shelf of the United Stateszs. H e  later stressed that his inquiries 
were intended "solely in the interest of seeing if there is a basis for disa- 
greement as to the location of a median line separating Our respective 
jurisdictions on the Outer Continental Shelf". If there was in fact a dis- 
pute, then the Bureau of Land Management had "no authority to enter 
into any formal discussion of the location of a median line". If, on the 
other hand, there was "a simple misunderstanding . . . of the elements 
positioning a median line", the matter could then "be amicably deter- 
mined without resort ta high authorityZ9". [Italics added.] 

224. Mr. Hoffman's letters, in brief, must be viewed from a num- 
ber of perspectives. First, they provide evidence - if evidence were 
needed - of United States knowledge of the Canadian offshore permit 
program and of Canada's use of an equidistance line; and in this respect 
the question of his authority is irrelevant. Secondly, they provide evi- 
dence of the line contemplated by the United States itself in relation to 
its own offshore minera1 leasing program, actual or projected; and in this 
respect his authority has not been denied by the United States. Thirdly, 
as  confirmed by the subsequent conduct of the United States until 5 
November 1969 (and perhaps later), they provide evidence of the fact 
that there was no dispute between Canada and the United States regard- 
ing the assumption of both Parties that a median line boundary was 
appropriate; the only questions remaining to be settled concerned the 
"location o f '  or "elements positioning" the median line, since each side 
had drawn its own line (as will he seen in the discussion of United States 
geophysical survey permits in paragraphs 234 to 242). In this latter 

"The United Sioies Counier-Memoriol. pp. 161-162. para. 252: p. 162, fwtnote I, points 
out that Canada cited the Case concerning ihe Arbilrol Award mode by rhe King of 
Spain on 23 December 1906. I.C.J. Reporis 1960. p. 192, as a decisian based upon 
acccptance or recognition by conduct. and cornplains that the Canadian Memorial did 
not discuss the nature of the case. While Canada agrecs with the summary of the case 
in the United States Caunter-Memorial. il mus1 be emphasizcd ihat the Court did nat 
even discuss the status of officiais. Furthermore. none of the comrnents in the Unircd 
Siores Counier-Memorio1 [pp. 159-160. paras. 244-2471 about the Russion Indemniiy 
case contradicts the Canadian view. nor is anything in the Yukon Lumber case incom- 
patible with the Canadian position. As to the quatation in the Unired Sioies Counrer- 
Memoriol. p. 161. para. 248, from the article in The Inr~rnolionol Regulorion ofFron- 
rie, Dispures, cdited by E. Luard. concerning the Argentine-Chile Fronrier case [Inter- 
national Law Reports, Vol. 38. 1969, p. IO]. a close reading of the case will show that 
the diplomatic note in question was considered to be of no significance because it was 
sent whcn both parties were confused about the geography of the area and about their 
own claimn. as wcll as about each othen' position. 
Letter of I April 1965. Conodion Memoriol. Annexes, Vol. I I I .  Annex 1. 
Lctier of 14 May 1965. Conodion Memoriol. Annexes, Vol. III. Anner 4. 
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respect, Mr. Hoffman's authority as a technical expert on the "elements 
positioning" a median line has never been challenged. 

2. The Authority of the Department of the Interior 

225. In addition to questioning Mr. Hoffman's authority, the 
United States Memorial disclaims the authority of the Department of 
the Interior: "As Canada is well aware", the United States argues. "the 
Department of the Lnterior does not represent the United States in the 
conduct of foreign  relation^'^". Canada, of course, has never contended 
that the Department of the Interior has such authority. That  Depart- 
ment. however, has the authority to state the poiicy of the United States 
on matters pertaining to the "Ouier Continental Shelf' .  In its communi- 
cations with Canadian authorities, the Department of the lnterior was 
acting well within its mandate which, by statute. includes the exercise of 
United States jurisdiction over mineral exploration and exploitation on 
the "Outer Continental Shelr '  off the United States coast". The policy 
role of the Department of the lnterior is significant in the light of its 
explicit acceptance of Canadian jurisdiction in the Gulf of Maine area, 
up to an  equidistance line determined pursuant to Article 6 of the Con- 
vention on the Continental Shelf. It is also significant in the light of the 
lnterior Department's own issuance of geophysical survey permits in this 
area by reference, apparently, to such an equidistance line. 

226. The authority of the lnterior Department has been clearly 
demonstrated in recent events. On 8 December 1982, it was the lnterior 
Department rather than the State Department that published a "Notice 
of Jurisdiction" in the United States Federal Register asserting United 
States jurisdiction for leasing and otherwise regulating the recovery of 
polymetallic sulfides on the continental shelf and seabed off the Pacific 
coast. The notice declared the jurisdiction of the Department of the 
lnterior to extend: 

". . . to the subsoil and senbed of al1 submerged lands underlying 
waters seaward of the territorial sea, to and including al1 subsoil 
and seabed underlying superjacent waters which admit of the 
exploitation of the natural resourccs of such submarine areas3'." 

227. Canada protested this assertion by diplomatic note". At 
about the same time, the United States lnterior Department - again, 
nor the State Department - published a "Clarification" on 19 January 

"Unircd SIOIPS Counrer-Memorinl. pp. 175-176, para. 277. 
'' Outer Continental Shclf Lands Act, 43 United States Code, secs. 1331 el seq. 

" Outer Continental Shelf, Natice of Jurisdiction of the Departrncnt of the lnterior Rclat- 
ing to Minerats Other Than Oil, Gar, and Sulphur. United States Federal Register, 
Val. 47. 8 December 1982. p. 55313. Replj. Annexes. Vol. I I ,  Part IV. Anncx 21. 

"Canadian diplornatic note no. 021 of 17 January 1983. This note was subsequently pub- 
lished in the United States Congrcssionol Record. Vol. 129. daily edition, 3 May 1983. 
p. H2597. Reply. Annexes. Val. I I .  Part IV. Annex 22. 
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1983. also in the Federal Regisrer'". This clarification specified that, 
pending a study on the limits of United States continental shelf jurisdic- 
tion, nothing in the previous lnterior Department notice should be con- 
strued to apply to areas beyond the 200-mile limit. Whether or not it 
may be labelled a formal change in United States foreign policy, the 
lnterior Department's extension of jurisdiction was clearly a departure 
from prior declared legal positions of the United States: and it clearly 
declared the authority of the lnterior Department over the continental 
shelf, both domestically and in the context of defining the exrenr of 
Uniied S ta tes  conrit~ental sheu  claims in relation ro orher Srares. Sig- 
nificantly, the State Department did not take the position, in response to 
Canada's diplomatic note, that the lnterior Department's declnration 
had no legal force and effect either domestically or internationally. 

228. Against this background, it can be seen that the Department 
of the lnterior went much less far in its 1965 letters to Canada than it 
did in its recent notice of jurisdiction concerning polymetallic sulfides. 
The lnterior Department's letters d i d  not purport to state ariy new 
United States policy, foreign or otherwise. Rather, they sought clurifica- 
tion of Canadian policies to determine if they were compatible or recon- 
cilable with exisling United States continental shelf policies - in par- 
ticular with the United States view of the limits of its continental shelf. 

229. The United States assertion that acquiescence "requires pas- 
sage of a substantial period of time" represents yet another invention". 
The "burden of time", so to speak, rests not on the State that claims 
acquiescence but on the State whose responsibility it is to protest unac- 
ceptable conduct affecting its rightsJb. None of the authorities cited in 
the United States Counter-Memorial actually formulates the condition 
of the passage of a "substantial period of time" in relation ro acquies- 

" Outer Continental Shclf, Notice of Jurisdiciion of the Department of ihc Intcrior Relat- 
ing to Mincralr Oihcr Than Oil. Cas, and Sulphur. United States Fedcrol Regisler. 
Vol. 48, 19 January 1983. p. 2450. Keply. Annexes, Vol. I I .  Part IV, Anncx 23. . 

" UniredSrares Counler-Mernorial. p. 163. para. 254. 
'The Canadian protesi notc cancerning the United States Federol Regislcr notice on 

palymetallic sulfidcs was prcscnted within six weeks alter the publication of ihc Noiicc. 



tg71 REPLY OF CANADA 89 

cence and estoppel". Canada affirms the pertinence and accuracy of the 
judicial authority cited in its Memorial for the view that failure to pro- 
test "even in the short run" is sufficient to establish a c q u i e ~ c e n c e ~ ~ .  

230. Canada further affirms that a period of five years (or more) 
- given the importance of continental shelf rights to both Parties and 
given the nature of their bureaucraties and systems of communication 
- is a substantial period of time indeed: only slightly less than the lime 
it took for the continental shelf doctrine to take root in customary law 
after the Truman Proclamation of 1945. If the requirement alleged by 
the United States actually existed, it would be more than satisfied in the 
present case. 

231. The points raised in the United States Counter-Memorial on 
the question of "detrimental reliance" are irrelevant. First, contrary to 
the United States allegation, the element of reliance by Canada exists in 
relation to Canadian permits issued before and after the time when 
United States acquiescence became apparent; for these permits could be 
- and were - varied and extended in Secondly, as to Canada's 

"The paragraphs fram Sperduti. Oppenheim (Laulerpacht). MacGibbon and O'Cannell. 
cited in the Uniied Slares Cuunrer-Memoriol, pp. 162.164, paras. 252-257, do not deal 
with acouiescence and estovvel at all. but with the different doctrine of vrescrivtion. 
Indeed, O'connell quotcs a'bassage from the Island of Polmos case that &oves ihat a 
substantial period 01 time is no1 required for acquiescence to be established. In that pas- 
sage Judgc Huber stated that the question of lime was relevant only to constructive 
notice: 

". . . apart lrom the consideration that the manifestations 01 sovereignty over a 
small and distant island, inhabited anly by natives, cannot be erpected to be fre- 
quent, ir if no1 neeessory ihai the disploy of sovereignry shot<ld go bock 10 a very 
for disront period. Ir moy sulfite lhor sueh disploy exisred in 1898, and had 
already existed as continuous and peaceful before that date long enough to enable 
any Power who might have considered hersell as passessing sovereignty over the 
island, or having a claim to sovereignty, to have, according 10 local conditions, o 
reosonable possibiliry for oscerroining the existence of o siare of rhings contrary 
ro her reol or nlleged righrs." [lrolier odded.] 

Reporis of Iniernotionol Arbirrol Awords. ( U N .  Series). Vol. II. p. 867. If should be 
natcd that the significant acts of sovereignty began in 1895. anly rhree years belore the 
critical date of 1898. The iacl that a dispute might take 50 to 60 years to come 10 court 
is irrelevant. In the Firheries case, ihe Court noted that when France learned of the 
Norwegian Decrees it reacted "ai once" [I.C.J. Rcporrs 1951. p. 1391. In the Temple of 
Preoh Viheor case. the Court found acquiescence in Thailand's failure to react "within 
a reasonable period" of receiving the map in 1908 [ I .C.J.  Reporis 1962. p. 231. In the 
Minquiers ond Ecréhos case. the Caurt cansidered that French activities with respect to 
thc irlandr were not suflicient ta demanstrate sovereignty nat because of the length 01 
rime (which was no1 even mentioned) but because of the insubstanrial norure of those 
actr [I .C.J. Reporrs 1953. p. 661. See also J .  P. Cal: "L'arrêt de la C.I.J. dans l'affaire 
du temple de Préah Vihéar." Annuaire /ronCois de Droit inlernorionol. 1962. p. 237. 
Conadion Memorial, pp. 173-174, para. 414. 
Corndian Menlorial, p. 99, para. 222; Canodian Counier-Mernorial, pp. 143-144, 
para. 361; Conadion Counfer-Memoriol. Annexes, Vol. III. Chap. 1. p. 6, para. I I .  
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alleged failure to protest United States geophysical survey permits. the 
United States Government itself had formally assured Canada rhor 
rhere were no acriviries ro p rore~r '~  - and indeed there were none dur- 
ing the period of acquiescence (with one possible exception where 
Canada did protest"). 

232. The best evidence that Canada was "disarmed" by the 
acquiescence of the United States may, in fact, be provided by the fact 
that Canada now finds itself a Party to the present proceedings, facing a 
United States claim to an "adjusted perpendicular line" that was 
preceded in 1976 by an equally untenable claim to a "Northeast Chan- 
nel line". If Canada had known in 1965 that the United States, some 
five years later, would disavow an equidistance boundary in the Gulf of 
Maine area, a treaty fixing the "exact location of the boundary" would 
have immediately become a matter of urgent priority. Canada. however, 
was assured that there was no dispute with the United States regarding 
the applicability of the median line as the continental shelf boundary in 
the Gulf of Maine area, and "disarmed" itself accordingly. 

233. Canada, in any event. need not rest its case on detrimental 
reliance, for the "less rigid" form of estoppel - "the principle" itself - 
does not require such reliance". The authorities are clear: once having 
acquiesced in and recognized an equidistance line in the Gulf of Maine 
area, the United States is precluded from denying the validity of such a 
boundary". 

Section II. The United States ltself Issued Geophysical Survey 
Permits with Reference to  the Equidistance Method 

234. A close review of the United States geophysical permits 
issued during the 1960s and 1970s not only fails to demonstrate a United 
States claim to the northeastern portion of Georges Bank; in fact. it 
proves just the contrary. These permits provide clear evidence that the 
United States Department of the lnterior - in issuing the permits - 

~ ~ 

" Letter of 14 May 1965: United Stntcs aide-mémoire of 5 November 1969. Conodion 
Memorial. Annexes. Vol. I I I .  Annexes 4 and 13. 

'1 This possible exception is United States permit E2-68. issued Io Exploration Survcys 
Inc.. discussed in Conodion Memoriol. p. 98. para. 219: Canodian Counter-Mtmorial. 
p. 148. para. 3 7 0  Rcply. Annexes. Vol. II, Part III. pp. 542-543, para. 7. 

" "The principle" rcfcrs io "preclusion" or the "less rigid" form of cstoppel. as dcfincd by 
Vice-Presidcnt Alfaro in the Temple of Preoh Viheor case: "This principlc. as I under- 
stand it. is that a State party ta an international litigation is bound by its prcvious acts 
or attitude whcn ihey are in contradiction with its claims in the litigation." Sce 
Cenodian Mcmoriol. p. 177, para. 420 and fmtnotc 29. Sec alro commcnt by 
D. H. N. Johnson quotcd ai  p. 93, footnote 26. In the Temple of Preah Viheor case 
ihcrc was no detrimental reliancc rcquircd. for contrary to thc United Siatcr allegationr. 
the Court barcd ils decirion on Thailand's failurc io react upon first rccciving the map. 
I.C.J. Reports 1962. pp. 23 and 32-33. Sec alro Christian Dominici: "A propos du prin- 
cipc de I'atoppel en droit dcs gcns." Recueil dërudes de droit international en hom- 
mage à Paul Guggenheim. pp. 356-357, 362 and 363. 

" Cose Concerning the Arbitrol ~ w a r d  mode by the King of Spoin on 23 Deccmber 1906, 
I.C.J. Reports 1960, p. 213: Temple of Prenh Viheor case, I C J .  Reports 1962. p. 32. 
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and more than three dozen United States oil companies - in applying 
for them - al1 assumed that an equidistance boundary was appropriate 
in the Gulf of Maine area and for Georges Bank in particuiar. and 
acted upon that assumption. The history of the conduct of the United 
States in issuing geophysical permits in the Gulf of Maine area, as 
Canada has been able to piece it together, is found in Volume II, Part 
III, of the Annexes to this Reply, and is summarized below. 

A. "PERMITS" A N D  "NORTHEASTERN PORTION OF GEORGES BANK" 
ARlr TERMS HAVING DIFFERENT MEANINGS FOR CANADA AND 

THE UNITED STATES 

235. As a preliminary matter, however, it is well Io recall the dif- 
ference between the claims being advanced by the Parties with respect to 
their conduct in relation to the continental shelf - a difference that is 
made somewhat confusing because of differences in terminology. In its 
Memorial and Counter-Memorial. Canada put forward claims of 
acquiescence and estoppel based upon the failure of the United States to 
protest Canada's issuance of offshore "permits" conferring the prospect 
of exclusive production rightsM. In response, the United States contended 
that its conduct was inconsistent with acquiescence because it had 
asserted jurisdiction over the northeastern portion of Georges Bank by 
issuing certain geophysical survey "permits" granting temporary author- 
ity to do seismic or other geophysical research in vas1 areas of the high 
seas in the North At l an t i~ '~ .  These United States "permits" are  similar 
to what in the Canadian system are  called exploratory "licences"; they 
bear little or no resemblance to Canada's "permits". the closest analogue 
to which in the United States system is the offshore "lease"46. It should 
thus be apparent that the exercises of jurisdiction and the types of legal 
instruments upon which Canada and the United States rely differ funda- 
mentally, although both refer to their respective instruments as 
S. permits". 

236. In its Counter-Memorial a t  least, the United States has also 
employed confusing and imprecise terminology with respect to the area 
covered by its permits. The United States claims that Figure 13 of its 
Counter-Memorial shows "[tlhe area of coverage of the seismic data col- 
lected on the northeastern portion of Georges Bank and on nearby 
areas4'". Figure 13 of its Counter-Memorial depicts the "northeasrern 
portion" of the Bank and "nearby areas" as  anything northeast of the 

* Cnnndinn Memoriol, p. 134, para. 321; p. 159. para. 387; p. 177, para. 419: p. 180, 
para. 427; p. 183, para. 428: Canodion Counter-MernoNol, pp. 154-155, paras. 380- 
381; p. 187, para. 456; pp. 292-293, para. 698; p. 303, para. 725; pp. 307-310, 
para. 729. 

' 5  UniredSloles Counter-Mernorial, p. 171. para. 267: p. 176. para. 280. 
" A  cornparisan of the Canadian and United States regulatory régimes governing the 

disposition and administration of inierests in ail and gas is contained in Conodian 
Counier-Mernorial, Annexes, Vol. I I I .  Chap. 1. 

'' United Stores Counrer-Memoriol. pp. 78-79. para. 101. 
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Great South Channel's. It is clear, accordingly. that the United States 
equates the "northeastern portion" with the whole of Georges Bank for 
purposes of United States permits. In fact, however, the northeastern (or 
eastern) portion of Georges Bank corresponds approximately ta the area 
claimed by Canada (or to I C N A F  statistical units SZej and SZem, as 
the United States explicitly recognizes in Table B immediately preceding 
Figure 13 in its Counter-Mem~rial '~).  When Georges Bank and its 
northeastern portion are  accurately defined, it may be seen that the 
permits relied upon by the United States did not extend into the 
area claimed by Canada a! al1 (with one possible exception"') during the 
relevant period. 

B. UNITED STATES PERMITS WERE ISSUED WITH REFERENCE TO A 

"BLM LINE" 

237. Chevron Oil Company was an early leader in offshore 
exploratory work on Georges Bank. United States permit E3-67, which 
Chevron Oil Company applied for and received in 1967 (as chairman of 
a consortium of eight major oil companies), pertained to an area with a 
northeastern boundary a t  a line crossing Georges Bank slightly to the 
southwest of the equidistance line. Meanwhile, Chevron Standard Lim- 
ited (The California Standard Company) had already undertaken seis- 
mic exploration on the eastern side of the equidistance line under 
Canadian exploratory licence 927, issued in 1965". The areas covered by 

@ this permit and this licence are depicted together in Figure 19. 

238. In 1969. Chevron Oil Company. acting as  agent for Digicon 
Incorporated, and acting in collaboration this time with some 26 other 
oil companies. applied for and received United States permit E2-69 
(later continued as permit El-70). This permit apparently assumed the 
application of an equidistance boundary, although documentation per- 
taining to E2-69, dated 14 November 1969, mentions that "[plortions of 
two of the lines exiend to  the Canadian side ojrhe BLM lineJ'". [Italics 
added.] ("BLM", it may be recalled, is the United States acronym for 
the Bureau of Land Management in the Department of the Interior.) In 
the same year, Chevron Standard Limited applied for and obtained 

UniredSiores Counier-Memorio/. p. 81. Figure 13. 
'P UniredSiores Counier-Memoriol. p. 71. Table B. faatnalc 2. 
"This passible exception is United States permit E2-68. issued to Exploration Surveys 

Inc.. discussed in Conodion Memorial. p. 98. para. 219: Conodion Coumer-M~moriol. 
p. 148. para. 370 Reply. Annexer. Vol. Il. Part I I I .  pp. 542-543. para. 7. 

" For further information an United States permit E3-67 and Canadian licence 927. sce 
Reply. Annexes. Vol. I I ,  Part III .  p. 561. para. 26 and Documentary Appendices 7 
and 8. 

" Reply, Annexes. Vol. I I .  Part I I I .  Documentary Appendix 1. 
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241. Further evidence of the presumption of an equidistance 
boundary on Georges Bank is also afforded by United States permit 
E3-75, issued in 1975. The United States, in Volume II, Annex 40 of the 
Annexes to its Memorial, cites this permit as  having resulted in the 
greatest number of line miles surveyed on the northeastern portion of 
Georges Bank, Le., 4,400 miles. Digicon Geophysical Corporation, acting 
for some 35 oil companies, initially requested a survey area up to 
approximately the median line (as utilized for permit E2-72) on Georges 
Bank (as shown on the map filed with the Court on 20 January 1983 by 
the United States Agents'). Digicon, however. later requested or was 
encouraged to request an "extended area" covering the remaining part of 
the Bankis. At the same lime, while Digicon was thus acting under a 
United States permit, Digicon also obtained Canadian exploratory 
licence 2414 and received authorization to conduct the same program as  

@ that submitted to the United States for the "extended area" [Figure 221. 
Approximately 3,200 line miles of work on the northeastern portion of 
Georges Bank was done under the Canadian licence5q. 

242. The foregoing examination of the United States geophysical 
survey permits issued in the 1960s and 1970s confirms that, contrary to 
its allegationsbO, the United States did not authorize geophysical surveys 
on the true northeastern portion of Georges Bank during the relevant 
period. The United States has invoked its geophysical survey permits in 
an  effort to demonstrate conduct inconsistent with acquiescence in the 
Canadian claim6'. This evidence, however, confirms Canada's assertions 
and not those of the United States. The important points to note are 
simply that: 
(a) during the 1960s, Canada - with the full knowledge of the United 

States - was issuing long-term permits covering the northeastern 
portion of Georges Bank, while the United States had no equivalent 
leases in the area; and 

( b )  as  regards the issuance by the United States in the 1960s and early 
1970s of temporary geophysical survey permits covering only the 
southwestern portion of Georges Bank (with one possible 
e x c e p t i ~ n ~ ~ ) ,  both the United States Bureau of Land Management 

- 

" See attachments to the letter of 20 January 1983 from the Agent for the United States 
to the Registrar of the Court. See also Keply, Annexes. Vol. I I .  Parl III. p. 546. 
Figure 1 .  
For further information on United States permit E3-75. ree Keply. Annexes, Vol. I I ,  
Part III. pp. 545-547, para. 12: pp. 553.556. paras. 21-23. and Documentary Appcndin 
5. 

" Keply. Annexes. Val. I I ,  Parl IV, Annex 24. 
" UniredSrares Counrer-Memoriol. p. 78. paras. 101-102. 
fl This passible exception is United States permit E2-68. issued to Exploration Survcys 

Inc.. dircussed in Cnn~dion  Mernoviol, p. 98, para. 2 1 9  Conodjon Counler-Memoriol. 
p. 148. para. 370: Reply. Annexes. Vol. I I .  Part I I I ,  pp. 542-543. para. 7. 

0 This possible exception is United States permit E2-68. issued ta Exploration Surveys 
Inc.. discussed in C m d i o n  Mernorial, p. 98. para. 219: Conadion Counler-Memorio/, 
p. 148. para. 370; Reply. Annexes. Vol. I I .  Part I I I .  pp. 542-543, para. 7. 
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and several dozen oil companies acted on the assumption that a 
median line boundary would apply on Georges Bank. 

1 .  Acquiescence, Recognilion and Estoppel 

243. In relation ta Canada's position on acquiescence and estop- 
pel, the United States geophysical survey permits provide direct evidence 
that the United States conduct from 1965 to 1972 or later was consistent 
with its tacit acquiescence in Canada's use of an equidistance line. 
Moreover, they provide confirming evidence of the United States' 
explicit acceptance of Canada's use of an equidistance line in the 
Department of the Interior's letters of April and May 1965. 

2. A De Facto Maritime Limit 

244. Even if it did not indisputably confirm (as it does) Canada's 
claims regarding acquiescence and estoppel, the United States presump- 
tion of an equidistance boundary - and apparently of a specific equidis- 
tance line known as the BLM line - would still be of great significance 
in this case. Insofar as  Canada and the United States were, from the 
early or mid-1960s through 1972 or later, bath authorizing geophysical 
surveys based upon the presumption of an equidistance line, the conduct 
of the Parties during that period reflected a tacit modus vivendi or a 
de  facto maritime limit. 

245. Bath of these factors were deemed significant by the Court 
in the Tunisia-Libya Continental Shelfcase. The Court found that the 
line of delimitation established in 1919 by the ltalian authorities in 
Libya, with its attendant "buffer zone", did "have a bearing upon the 
questions with which it is concerned", because it marked a "modus 
vivendi" between the parties6'. While concluding that "the evidence of 
the existence of such a modus vivendi, resting only on the silence and 
lack of protest on the side of the French authorities responsible for the 
external relations of Tunisia, falls short of proving the existence of a rec- 
ognized boundary between the two Parties", the Court nevertheless held 
that: 

". . . in view of the absence of agreed and clearly specified maritime 
boundaries, the respect for the tacit modus vivendi . . . could war- 
rant its acceptance as  a historical justification for the choice of the 
method for the delimitation of the continental shelf between the two 
States6'. . ." 

61 I.C.J. Reporrs 1982, p. 70. paras. 93-94. 
"I.C.J. Reporls 1982, pp. 70-71, para. 95. 
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In the present case, although Canada and the United States lacked an 
"agreed and clearly specified" boundary, they both for some years 
respected equidistance lines that were only a few miles apart (owing to 
technical differences in their construction6'). 

246. Canada's claims with regard to United States acceptance of 
an equidistance boundary in this case, moreover, do not rest only upon 
tacit acceptance, but also upon actual use of an equidistance line by both 
Parties. In this context, the BLM line resembles the 26" line, "which 
had been followed by the two Parties in the granting of concessions for 
the exploration and exploitation of mineral resources during the period 
1964-1972" in the Tunisia-Libya Continental S h e l f ~ a s e ~ ~ .  The 26" line 
lay in the same position as the earlier modus vivendi line or de facto 
maritime limit. The Court explained that:' 

"This line of adjoining concessions, which was tacitly respected for 
a number of years, and which approximately corresponds further- 
more to the line perpendicular to the Coast a t  the frontier point 
which had in the past been observed as a de  facro maritime limit, 
does appear to the Court to constitute a circumstance of great rele- 
vance for the delimitation6'." 

The equidistance line or lines observed by Canada and the United States 
for offshore exploration during the early 1960s until 1972 or later were 
respected both by the Parties themselves and by several dozen oil compa- 
nies with interests in the Gulf of Maine area". 

247. The United States geophysical permits also provide addi- 
tional evidence - over and above United States conduct in relation to 
Canada's use of an equidistance line - of the nature of an equitable 
delimitation in the Gulf of Maine area as seen by the United States. As 
was noted in the Canadian Memorial, the position of the Canadian Gov- 
ernment in relation to acquiescence, recognition and estoppel is without 
prejudice to the role of the conduct of the Parties as  one of the relevant 
circumstances for the purposes of establishing the single maritime 
boundary in this case69. Canada reaffirms its submission that the con- 
ducl of the United States in relation to both Parties' use of the equidis- 
tance method in the Gulf of Maine area provides "indicia . . . of the line 
or  lines which the Parties themselves may have considered equitable or 

" Letters of 1 April 1965 and 14 May 1965. Canadion MernoNol. Annexes. Vol. III. 
Annexes I and 4. For further informalien on the United States "BLM" line. sce Reply, 
Annexes. Vol. II, Part I I I .  p. 548. para. !S. 
I.C.J. Reporls 1982, p. 66. para. 86. 
I.C.J. Reporls 1982, p. 71. para. 96. 

" S e e  paras. 237-242. 
6P Conodinn Mernorial, p. 160. para. 390. 
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acted upon as surh", quite apart from any consideration of acquiescence 
and e~toppel '~ .  [Ilalics added.] 

Section III. The United States Has Failed to Refute Canada's 
Position Respecting the Relevance of the 1979 Agreement on 

East Coast Fishery Resources 

248. The Canadian Memorial and Counter-Memorial have 
demonstrated that, in the parallel negotiation, conclusion and signature 
of the Special Agreement and the 1979 Agreement on East Coast Fish- 
ery Resources, the United States recognized (i) Canada's traditional 
participation in the fisheries of Georges Bank; (ii) Canada's status as a 
coastal State in relation to Georges Bank - i.e., as a State entitled ta 
extend its jurisdiction to a part of the Bank in accordance with interna- 
tional law; and (iii) Canada's economic interest in the living resources of 
Georges Bank". 

249. In response, the United States Counter-Memorial argues, 
Jrsr, that an unratified treaty creates no legal obligations or rights and 
thus cannot be invoked ta the prejudice of a signatory, and secondly, 
that such a treaty constitutes a negotiating offer or offer of settlement 
and is not permissible evidence in a subsequent adjudication7'. 

250. On the first objection offered by the United States, it is only 
necessary ta say that Canada has not argued that the 1979 agreement 
created binding obligations. Canada would note, however, that the 
United States contention regarding the legal effect of an unratified 
treaty is wrong in law". More to the point, Canada's argument has been 
- and remains - that the 1979 agreement is relevant because it pro- 
vides the best objective evidençe of what the Parties themselves con- 
sidered an equitahle solution in the fisheries dimension, i.e., what they 

' 0  ~ ~ ~ i s i o - L i b y o  Coniinental Shel/care. I.C.J. Reports 1982. p. 84. para. 118. 
" Canodian Mernoriol. pp. 109-115, paras. 253-276; pp. 135-136, paras. 323-325; 

Conadion Counier-Mernorial, pp. 155-160. paras. 382-391; p. 187. para. 456; pp. 300- 
301. paras. 719-722. 

"United Sioies Counier-Mernoriof, p. 7 ,  para. 8; pp. 151-154, paras. 225-234: pp. 210- 
214, paras. 330-339. 

" Conventional and customary law have recognized the duty olStater to refrain from actr 
that would deleat the object and purpose 01 a treaty during the period betwecn signa- 
ture and ratification. This principle is codified in Article 18 a l  the Vienna Conveniion 
on the Law O/ Treolies. See alsa Lard A. McNair: The Law O/ Treaties. Oxford. Cla- 
rendon Press, 1961, p. 199, where he writea: 

". . . States which have signed a treaty requiring ratilication have thereby placed 
certain limitations upan their lreedom 01 action during the period which preceder 
ils eniry into force." 

Thus. a t  leart during the period befcire the 1979 Agreement on East Coast Fishery 
Resources was withdrawn [rom the Senate by President Reagan, the United States was 
under a duty to relrain from acts that would deleat ils object and purpose - for exam- 
ple, to relrain from over-exploitation ol the fishcry resources in question. 
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considered to be equitable fisheries entitlements or  allocation^'^. Indeed, 
the agreement was expressly described as  being "fair to both Parties" by 
the President of the United States75. The amendment proposed in 1980 
by Senator Kennedy and several other New England Senators would not 
have altered the catch entitlements or shares set out in the agreement. 
Instead, it would have limited the duration of the agreement and estab- 
lished a different western limit for the area in which Canada would have 

@ exercised primary management responsibility for ~ca l lops '~  [Figure 231. 

251. On the second objection offered by the United States, the 
Special Agreement itself defines what evidence or arguments shall be 
excluded in the present proceedings. As was noted in paragraph 94 of 
this Reply, the Special Agreement provides that neither Party "shall 
introduce into evidence or argument, or publicly disclose in any manner, 
. . . proposals directed to a maritime boundaries settlement, or responses 
thereto7"'. The 1979 Agreement on East Coast Fishery Resources was 
not a boundary proposal but a signed fisheries treaty, and by its very 
nature was a public document that would necessarily be "publicly 
disclosed". 

252. Quite apart from this provision of the Special Agreement, 
the 1979 fisheries agreement is an integral part of the history of the dis- 
pute. Further, it is an  integral part of the negotiating history of the Spe- 
cial Agreement. I t  demonstrates to the Court that the Parties have ful- 
filled their obligation to negotiate before instituting these proceedings, 
and it assists the Court in interpreting the Special Agreement and in dis- 
charging the request put to the Court by the Parties themselves. The 
United States assertion that the fisheries agreement constitutes imper- 
missible evidence would deprive the Court of its power to consider a fun- 
damental relevant circumstance - the conduct of the Parties - which 
played so important a role, for instance, in the Tunisia-Libya Continen- 
tal SheiJ case's - simply because that conduct ultimately came to be 
reflected in a signed but unratiîied treaty. Under the United States 

The 1979 East Coast Fishcry Resources Agreement established catch "entitlements" or 
allaiatians for same 13 species of particular interest io the Parties. The text of the 
agreement is rcproduced in Conadion Memorio/. Annexes. Vol. 1. Annex 20. The catch 
allocations are set out in Annexes A and B to the agreement. I n  a prepared statement 
delivered before a cangrcssional committee. the United States special negotiator. Mr. 
Lloyd Cutler stated that "the entitlement shares established by the Agreement are fair 
and equitably balanccd". See Conodion Memoriol. Annexes. Vol. II. Annex 44. 

"Message of 3 May 1979 from the President of the United States to the Senate of the 
United States Transmitting the Maritime Boundary Settlement Treaty and the Agree- 
ment on East Coast Fishery Resources. 96th Congrcss. 1st Session. Conndinn 
Memoriol. Annexes, Vol. I I ,  Annex 43. 

" Amendment No. 1697 of 15 April 1980 to Agreement an East Coast Fishcry Resources. 
Ex. V. 96th Congress. 1st sesa. (1979), propascd by Senatar Tsongas (speaking for him- 
self and Senatars Kcnnedy. Chafee. Durkin, Humphrey, Pell, Ribocafl and Weicker). 
Reply. Annexes. Vol. Il. Part IV. Anncn 25. 

" Special Agreement, Article V. Cnnadion MernoNol, p. 5 .  
" I C J .  Reports 1982, pp. 83-84. paras. 117-1 18. 
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approach, in other words, assert ions regarding conduct would be admis- 
sible, but posi t ive  proof of conduct would not. 

253. In brief, the United States contention regarding the admissi- 
bility of the evidence provided by the 1979 Agreement on East Coast 
Fishery Resources is wrong i n f a c t ;  for the agreement was not an offer of 
settlement, it was the fisheries settlement itself, and its want of ratifica- 
tion did not transform it into a mere offer, but rather prevented the exe- 
cution of the settlement. The United States contention is equally wrong 
in low; for international tribunals have indeed taken unratified treaties 
and other manifestations of conduct into c~nsideration'~.  Finally, and 
above al], the United States contention is wrong i n  eqir i fv;  for the 1979 
fisheries agreement is a relevant circumstance, and the application of 
equitable principles requires that account be taken of al1 the relevant 
circumstances. 

Section IV. The United States  as Failed to Refute 
Canada's Contention That the IdNAF Record 

1s One of Coastal State Partnership 

254. The Canadian Memorial and Counter-Memorial have 
demonstrated that the United States and the International Commission 
for the Northwest Atlantic Fisheries (ICNAF) explicitly and consist- 
ently recognized Canada as a coastal State in relation to Georges Bank, 
both in respect of Canada's membership in the ICNAF panel responsible 
for Georges Bank (Panel 5) and in Canada's preferential treatment in 
the allocation of national quotas for Georges Bank stockss0. In response, 
the United States Counter-Memorial argues that the ICNAF coastal 
State concept was used only to distinguish betwcen North American and 
distant-water fleets; that the United States, for its part, was treated as a 
coastal State in relation to ICNAF subarea 4 to the northwest to the ~ ~ ~~~ 

same extent that Canada was considered a coastal State in relation to 

ls Evidence of the negotiation of the Treaty of Peace of 1783 was acccptcd as relevant in 
applying its provisions regarding the Si. Croix River: The SI. Croix River-Arbilrorion, 
in J .  B. Moore, cd.: Hirrory and Digest qfthe lnlernotionol Arbiirorionr Io which the 
Unired Siores hns been o Porry. Vol. 1 .  Washington, Governrnent Printing Office. 1898, 
pp. 1-46. Proposais made by the parties during the work of the boundary Commissions of 
1898-1899 and procecdings of a conference in 1902 were considered ar the basis of the 
final boundary sctilernent by the arbitraior: The Island O/ Timor case between ihe 
Netherlnnds ond Porlugol, in J.  B. Scott. cd.: The Hogue Court Reporls, New York. 
Oxford University Press. 1916. pp. 354-386. The tribunal considered evidence of docu- 
ments and carreîpondence dating from the period of negoiiations between the parlies 
regarding the Treatics of 1783 and 1818. and il referred to the "Praposed Trcaiy of 
1806" (also known as the "unratified Pinckney Treaiy of 1806"). The North Atlonrie 
Coost Fish~rits cose between Great llritoin and ihe Uniied Sioies, in J .  B. Scott, ed.: 
The Hogue Cour1 Reporrs, pp. 141-225. Sec also H. L. Keenleyridc and G. S. Brown: 
Connda and ihe United Stnres: Some Aspects of Their Hisioricol Relorions. New York, 
Alfred A. Knopf. 1952. pp. 214-215. Reply. Annexes, Vol. II. Part IV, Annex 26. 
Canadinn Mernoricl. pp. 89-90. paras. 197-199: Conodion Counier-Memorinl, pp. 165- 
167. paras. 407-409; pp. 174-175, para. 425. 
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subarea 5; and that the history of ICNAF illustrates the "predominant 
interest" of the United States in Georges Banks'. Each of these points is 
dealt with below. 

A. T H E  ICNAF COASTAL STATE CONCEPT WAS USED TO DEFINE 
STATES WITH A COASTLINE ADJACENT TO A N  ICNAF SUBAREA AND TO 

ACCORD SUCH STATES PREFERENTIAL QUOTAS 

255. The United States is in error in its contention that ". . . the 
I C N A F  coastal-State concept was used only in a regional sense, to dis- 
tinguish North American from distant-water fleets8'". The coastal State 
concept, in fact, was used to define States with a coastline adjacent to an 
ICNAF subarea, as a criterion for establishing membership in the 
ICNAF panel for that subarea. (These panels were committees estab- 
lished to review and provide recommendations to the Commission 
regarding the application of the Convention ta individual subareas.) 
Eventually, the coastal State concept came to be used to determine pref- 
erential quota allocations for stocks in certain ICNAF subareas, divi- 
sions and subdivisions. 

256. Representation on ICNAF panels was determined ". . . on 
the basis of current substantial exploitation in the suh-area concerned 
. . . except that each Contracting Government with coastline adjacent to 
a sub-area shall have the right of representation on the Panel for the 
sub-areas'". [Italics added.] In the preparatory conference leading to 
ICNAF's formation, Canada stated clearly that its membership in Panel 
5 was based both on exploitation in and contiguity to subarea 5, of which 
Georges Bank forms a part, and the United States and ICNAF sup- 
ported Canada's membership in that panels'. Throughout the life of 
ICNAF, and until the present proceedings, the United States never chal- 
lenged Canada's coastal State status in relation to Georges Bank and 
never denied the simple geographical fact that Canada has a coastline 
adjacent to the Bank. This recognition of Canada's status, in the express 
terms of a regional convention, is obviously incompatible with the United 
States claim ta the whole of Georges Bank. 

257. Beginning in 1972, ICNAF established annual, nationally- 
allocated catch quotas for a number of stocks in the convention area. 
Allocations were made taking into account a series of guidelines devel- 
oped by the Commission's Standing Committee on Regulatory Measures 
(STACREM) and complementary formulas proposed mainly by Canada 

UniiedSrnres Counier-Mernorial, p. 75, paras. 92 and 96. 
Uniied Sioies Counrer-Mernoriol. p. 75, para. 92. 

" Conodion MernoNol. Annexes, Vol. 1. Anner 1. art. IV(2), p. 58. 
8' Cnnndinn Counier-Mernorial, pp. 165-166, para. 407: pp. 166-167, para. 409. 
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and the United Statess'. The criteria included historical performance and 
"special needs", and provided that a portion of each quota would be 
reserved for the coastal State or States. Although Commission recom- 
mendations for national shares often strayed f r o m  the STACREM 
guidelines and from proposais made by Canada and the United States, 
they almost always reflected the principle of preferential shares for the 
coastal State or States. In determining allocations for stocks on Georges 
Bank subject to Canadian fisheries, Canada, the United States and 
I C N A F  consistently and explicitly identified Canada as  a coastal 
States6. 

" ICNAF, Annual Meeting, June 1969, Proceedings No. I I ,  Appendix 1. See Reply. 
Annexes. Vol. II. Part IV, Annex 27. The United States initially prapased reservation of 
a 25 percent share of quotas for spccial circumstances, 80 percent of which would be 
allotted to the coastal State. Canada. interpreting the STACRE,M guidelines, initially 
propased allocation an the basis 01 a "40:40:10:1~ formula (40 percent on the basis of 
perlarmance during the mas1 recent three years. 40 percent on the hasin of performance 
during the most recent seven years. 10 percent for the coastal Stale, and 10 percent lar 
new entrants and non-mcmber cauntries). Canada later praposed adjusting the formula 
by dcducting coastal State catches outside the Convention Arca from the quotas before 
applying the "40:40:10:10 equation. Subsequently. Canada proposed deducting the 
total estimated catch by the coastal Slate (regardless of where it was harvested) and 
dividing the remainder of the quota among the non-coastal States on the basis of a 
"45:45:10 formula. See ICNAF, Annual Meeting. June 1970. Proceedings No. 16, 
Annex 1; ICNAF. Special Meeting on Herring, January-February 1972. Proceedings 
Na. 3. para. 5 and Appendix 1: ICNAF, Annual Meeting, June 1972, Commisaioners' 
Documents 72/12 to 72/17; ICNAF, Special Commission Meeting, January 1973, Pro- 
ceedings Na. 5. para. 3; ICNAF, Annual Meeting. June 1973. Commissioners' Docu- 
ment 73/13. Reply. Annexes. Vol. II. Part IV. Annexes 28-32. 
In 1971, during preliminary discussions 01 quota allocation in subnrea 5. Canada called 
attention ". . . to her status as a coastal country in relation to Subarea 5 haddock". In 
1972. during negotiation of ICNAF's first nationally allocalcd quotas (herring in por- 
tions olsubareas 4 and 5). the United States praposed that a combined 20,000 mt share 
of the Georges Bank herring quota be rcserved for Canada and the United States 
". . . with relative coastal prelerence to be detcrmined". Far 1973. allocations for 
subarea 5/statistical area 6 mackerel were ". . . proposed an the basis of a 10% coastal 
statc preference shared by Canada and USA . . .". For division 5Z cod in 1973. the 
United States and Canada received portions of their allocations on the basis of coastal 
State prefcrence. The 1973 United States proposal for effort reduction in subarea 5/sta- 
tistical area 6 cxempted bath Canada and the United States because "Canada and USA 
are coastal fishing nations . . .". For subarea 5/statistical area 6 mackerel for the 1974 
scason, Canada and the United States indicated that their agreement ". . . would be 
under resewation o l  their rights as coastal states". In the negatiation of an  overall catch 
limit for each nation in subarca 5/statistical area 6 for 1975, after il had been nated 
". . . that allowance had been made for the coastal state prelerence of Canada and the 
U S A . .  .", the United States delegate ". . . stressed that shares requested by the coastal 
states were linked 10 their capacity . . .". See ICNAF, Annual Meeting, June 1971. Pro- 
ceedings No. 16, Appendix II; ICNAF, Spccial Meeting on Herring. January-February 
1972, Proceedings No. 3, Appendix II. para. 2: ICNAF. Special Commission Mceting, 
January 1973, Proceedings Na. 3. para. 9 a); ICNAF. Annual Meeting, June 1972, 
Informal Record of Meetings of the ad hoc Committee an Quota Allocation. para. 14: 
ICNAF. Special Commission Meeting. January 1973. Proceedings No. 4. Appendix 1. 
p. 4: ICNAF, Fourth Special Commission Meeting, January 1974, Proceedings No. 3, 
paras. 12 and 14; ICNAF, Annual Meeting, June 1974, Proceedings No. I I ,  paras. I I  
and 19. Reply. Annexes. Vol. II. Part IV. Annexes 29. 33-38. 
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B. THE STATUS OF THE U'ITED STATES IN RELATION 70 ICNAF 
SUBAREA 4 1s GREATLY EXAGGERATED BY THE UNITED STATES 

258. The United States Counter-Memorial is misleading in ils 
account of United States coastal State status in ICNAF subarea 48'. 
Canada does not deny that the United States was an original member of 
Panel 4, having previously fished in subarea 4 and having some coastline 
adjacent to a small part of that subarea. However, it is an unwarranted 
exaggeration to equate United States status in subarea 4 with Canada's 
coastal State status in subarea 5. 

259. From the beginning of quota regulations in 1972, Canada's 
coastal State status for Georges Bank stocks was never contested. In 
contrast, the United States was not considered a coastal State for sub- 
area 4 in 1972. 1973 and 1974, the first three years in which national 
quotas were p r e ~ c r i b e d ~ ~ .  Moreover, when the United States claimed 
coastal State status in subarea 4 for the 1976 season, Canada contested 
the magnitude of its claima'. 

" United Siores Counipr-Mernorial, p. 75. paras. 92 and 94; Unlied Siores Counter- 
Mernorial. lCNAFAnnex,Vol. II, p. 2. para. 5. 

" In the first year of quota allocation (1972). the United States received no allocation for 
the single rubarea 4 stock considered (division 4Xa-4Wb herring). The United States 
received ils Tirs1 allacation for this quota for the 1974 scason. and coastal State prefer- 
ence was no1 cited as the basis for the allocation. For 1973. the United States received 
an allocation for subarea 4 cod (subdivision 4VSW). Although itr rhare was sornewhat 
higher than justified by historic performance. it was allacated on the basis of "special 
nccdr" (along with II  other countries), whcreas Canada's augmented share wûs cxplic- 
itly based on "coastal state preference". For 1974, the United States received alloca- 
tions for subarea 4 redfish and flaunders slightly higher than wauld have been justified 
by historic performance. but coartal State status was not cited as the basis for the allo- 
cations. On the other hand, Canada propased that ils 1974 allocations be based on 
receiving a 10 percent preferential bon& and camc close ta achieving this objective for 
most subarea 4 stocks. See ICNAF, Special Meeting an Herring. January-February 
1972. Proceedines No. 3. Aooendix 1: ICNAF. Fourth Swcial Commission Meetine. -. 
January 1974, p;oceedings NO. 5. para. 25: ICNAF, Annual Meeting, June 1972. Infor- 
mal Record of Meetings of the od hoc Committee on Quota Allocation. para. 10; 
ICNAF. Annual Meeting. June 1973, Proceedings No. 10. Appendices VI and VIII; 
ICNAF. Annual Meeting, June 1973. Commissiancrs' Document 73/13. Reply. 
Annexes. Vol. II. Part IV. Annexes 29. 32. 35, 39 and 40. 
The United States claimed preferential trcatrncnt for allocations on the basis of coastal 
State status for the first lime for the 1975 season (division 4X cd). For 1976, Canada 
disputed the magnitude of the Unitcd States request for an allocation of division 4Xa- 
4Wb herring stock. The Canadian delcgate stated: ". . . Canada as the coastal state 
shauld be allocated al1 but a small by-catch allowance . . .". Sec ICNAF. Annual Mect- 
ing. June 1974, Proceedings No. 10. para. 6: ICNAF, Eighth Spccial Commission 
Meeting. January 1976. Proceedings No. 8, para. 8. Reply. Annexer. Vol. II, Part IV, 
Annexes 41-42. 
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C. IN THE LAST YEARS O F  ICNAF, THE COASTAL STATE CONCEPT 
WAS BROADENED TO INCI.IJDE THE CONCEPT OF NEICIIBOURINC 

COASTAL STATES 

260. In 1976, on the cvc of the extension of Canadian and United 
States fisheries jurisdiction to 200 miles, the coastal State concept was 
broadened considerably. Anticipating the new régime, under which it 
was expected that Canadian and United States fishermen would con- 
tinue, under bilateral agreements, to fish in the other country's expanded 
fishing zone, both Parties took measures to ensure that reciprocal fishing 
opportunities would be preserved. Thus, while calling for a substantial 
reduction in fishing effort in I C N A F  subareas 2, 3 and 4, Canada sup- 
ported an exemption for the United States fishery with respect to the 
southwest portion of subarea 4, on the basis of a broadened notion of 
coastal State status90. (Canada proposed a similar exemption for French 
vessels in subareas 3 and 4 in view of its treaty arrangements with 
France vis-à-vis the French islands of St .  Pierre and Miquelon. off New- 
foundland.) The United States, in turn, supported a high overall catch 
limit for Canada throughout subarea 5 and statistical area 6, whereas 
major reductions were agreed for distant-water fleetsP1. 

261. These measures were consistent with the position Canada 
was promoting (without complete success) in the United Nations Con- 
ference on the Law of the Sea with respect to the right of neighbouring 
coastal States to grant each other preferer;tial treatment in the allocation 
of allowable catches surplus to the harvesting capacity of the coastal 
State. Hence, in the latter years of ICNAF, the coastal State concept 
took on a different character than it had in the early years of the 
I C N A F  régime. Its scope was expanded in an effort to ensure reciprocal 
fishing privileges for neighbouring coastal States in the new era of the 
200-mile limit. Only a t  this tirne was the concept used in the regional 
sense attributed to it in the United States Counter-Memoria19'. that is, 
to distinguish between North American and distant-water fleets. 

262. The Canadian effort to maintain bilateral reciprocal fishing 
opportunities following the extension of fisheries jurisdiction was eventu- 
ally frustrated by the United States' failure to respect the overriding 
objective of the interim reciprocal fisheries agreement negotiated by the 
Parties on the eve of their extensions of jurisdiction to 200 miles and 
renewed by them thereafter. As was explained in the Canadian 
Memoria19', the first such interim agreement was implemented in order 
to preserve existing fishing patterns. However, following its entry into 

so ICNAF, Seventh Special Commission Meeting, September 1975, Proceedings No. 4, 
Appendix 1; ICNAF. Sevcnth Spccial Commission Meeting, September 1975. Cammis- 
sioners' Documents 75/1X/40, 75/1X/42 and 75/1X/49 (2nd Revision). Reply, 
Annexes. Vol. I I .  Part IV, Annexes 43-46. 

" ICNAF. Seventh Special Commission Meeting. September 1975. Proceedings Na. 5, 
para. 5. Reply, Annexer, Vol. II, Part IV. Anner 47. 

" Uniied Siores Counler-Mernorial, p. 75, para. 92. 
'' Conodian Memoriol, pp. 102-104. paras. 231-237. 
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force in July 1977, there was a radical increase in United States fishing 
effort on Georges Bank, which posed a serious threat to the future health 
of the fishery. In view of the regulatory vacuum that existed in the New 
England fishery a t  the time, as  well as  the indications by the United 
States that the situation would not change in the near future, Canada 
had no alternative but to discontinue, for the time being, its provisional 
implementation of the 1979 renewal agreement for reciprocal fishing. 
The United States, in turn, closed ils 200-mile zone to Canadian fisher- 
men. Both Parties, of course,expected reciprocal fishing off each other's 
coast to resume with the entry into force of the 1979 Agreement on East 
Coast Fishery Resources. That prospect obviously disappeared when the 
United States failed to ratify the 1979 agreement. This situation is cha- 
racterized by the United States as a "unilateral expulsion . . . of United 
States fisherman [sic] from waters off the coast of CanadaP4", when in 
fact the cessation of reciprocal fishing for both Parties was precipitated 
by United States activities. 

D. THE HISTORY OF ICNAF ILLUSTRATES NOT THE ALLEGED 
"PREDOMINANT ~NTEREST" OF THE UNITED STATES BUT THE SIIARED 

INTEREST OF THE PARTIES I N  THE GULF OF MAINE AREA 

263. The United States relies upon fisheries research, conserva- 
tion, management and enforcement activities in the years preceding the 
extension of coastal State jurisdiction, in order to support its claim of a 
"predominant interest" in the Gulf of Maine area9'. Although these 
activities were closely related to the subject matter of what later became 
the 200-mile fishing zones of the Parties, it must be recalled that they 
were multilateral undertakings in support of a common high seas fishery. 
Their use in prejudicing a subsequent claim of jurisdiction would be con- 
trary to the letter and the spirit of the treaty under which they were con- 
ducted. But Canada's principal objection to the use the United States 
has made of this material is factual rather than legal. 

264. Contrary to the arguments now put forward by the United 
States (which are strikingly inconsistent with the views it expressed a t  
the material timesP6), the relationship of the Parties in I C N A F  and in its 

9' Uniied Sioies Counier-Memoriol. p. 73, para. 87. 
Unired Siores Counier-Memoriol, p. 75. paras. 93 and 96. 

% T h e  United States valued Canadian participation in Panel 5. For examplc, in 1959. 
when doubts had bcen cxprcssed rcgarding the effectiveness of mcsh regulations in 
subarea 5, the United States spokcsman for the Panel stated thai: 

". . . he had becn working with the Panel for ncarly ten years and with the mesh 
regulation rince its inccption. With this background of cxperience he pointcd out 
that the scientirts of both membcr cauntrier were warking in unisan 10 rolvc ihc 
problcms of the Pancl and thai he lelt considcrable mnfidcncc in thcir compeiencc 
evcntually to ralvc these problems. The Chairman [G. R. Clark of Canada] 
remarkcd that hc cancurred hwrtily in this opinion, and thai the ouistanding co- 
operation of the scieniisis from the iwo muntrier might well serve as an cramplc 
for the rcst of the Commission." 

Sce ICNAF. Annual Meeting. June 1959. Procecdings No. 10, para. 8. Reply. Annexes, 
Vol. II ,  Part IV, Anncx 48. 
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predecessor, the North American Council for Fisheries Investigations 
(NACFI),  in the management of Georges Bank fisheries and other fish- 
eries of the Gulf of Maine area, was one of partnership and not of 
"dominance". It is only through a selective approach to the evidence and 
the use of a biased geographical frame of reference that the United 
States can purport to substantiate the contrary view. 

265. In the spirit of cooperation that characterized Canada- 
United States fisheries relations, both Parties played active and mutually 
supportive roles in developing the ICNAF conservation and management 
program, including the prograni with respect to the resources of Georges 
Bank. Canada and the United States cooperated on an equal footing in 
dealing with al1 major issues concerning the Georges Bank fisheries in 
ICNAF9'. The joint efforts of the Parties with respect to scientific 
research, conservation, management and enforcement in the Georges 
Bank area are detailed in the Canadian C o u n t e r - M e m ~ r i a l ~ ~ .  

266. The United States account of the activities of the Parties 
leading up to the foundation of ICNAF, and of their later activities 
within the ICNAF framework9", omits a number of important Canadian 
contributions. For example, the United States neglects to acknowledge 
Canada's initiative in the creation of NACFI, the forerunner of 
ICNAFIm. The United States fails to mention that the highly innovative 
I C N A F  Scheme of Joint International Enforcement stemmed from a 
Canadian-sponsored amendment to the ICNAF Convention'o', and that 
Canada actively participated in the technical development of the 

'' Erample~ of cooperative efforts hy the Parties include development of subarea 5 mesh 
regulatians; development of the ICNAF Pratacol Relating la Panel Membership; 
appraisal of quota allocation procedures; a suhmission regarding conservation require- 
ments for herring in the Convention Area; and proposals for herring and mackerel size 
limits. With respect Io the most important stocks on Georges Bank that are of interest 
Io the Parties. Canada was first ta prapasc conservation action for scallops, cod and her- 
ring, whcreas the United States made the first p r o p a l s  for haddock and yellowtail 
quotas. Following these initial steps, the Parties warked in closc caaperation to elahorate 
the ICNAF quota scheme for Georges Bank until the United States withdrew from 
ICNAF at the end of 1976. Sec Conodinn Counrer-Mernorial. pp. 174-175, paras. 423- 
426. See also ICNAF, Annual Mccting. June 1969, Proceedings No. 15. paras. 3-4 and 
Proceedings No. 17. para. 5; ICNAF, Annual Meeting, June 1971, Commissioners' 
Documents 71/17 and 71/18; ICNAF, Annual Meeting, June 1975. Commissianers' 
Documents 75/32 and-25/33. Reply. Annexes, Vol. Il. Part IV, Annexes 49-54. 
Canodion Counier-Mernorial, pp. 172-173, para. 419: pp. 174-175, paras. 424-425; 
p. 177, para. 429. 
Unirrd Sloies Counrer-Mernorial, p. 75, paras. 93-96; Uniied Sloies Counrer- 
Mernorial. l C N A F  Annex. Vol. II. p. 1, para. 2; pp. 4-9, paras. 10-13; pp. 19-40, 
paras. 23-77. 

lm Conodion Counrer-Mernorio!, pp. 164.165, paras. 404-406. 
'O'  Conodian Couilfer-Mernorial. p. 177. para. 429. 
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scheme'". The United States also fails to mention - presumably 
because Canada was the leader in its development - the I C N A F  pro- 
gram of cooperative scientific assessment and research, perhaps the 
Commission's most notable achievement and the basis for sophisticated 
research programs currently in use in Canada and the United S t a t e ~ ' ~ ' .  
Similarly, the United States claims responsibility for the Protocol Relat- 
ing to Panel Membership and Regulatory Measures, even though the 
Protocol was, in fact, based on submissions from both Canada and the 
United States'". Canada was also largely responsible for developing 
ICNAF's much-lauded statistical system'". And it was a Canadian 
chairman of the Commission that launched ICNAF's initiative to 
develop conservation measures going beyond simple mesh regulations 

'"Canada partiripated actively in the work of ICNAF's Standing Cammittee for Interna- 
tional Cantrol throughout the committee's existence and made a number of important 
praposals for the overall structure of the scheme. For example. i n  1974 Canada pro- 
posed a cevised scheme of Joint lntcrnational Enfarcement. The United States and 
Canada frequently cooperated and played mutually supportive roles in the committee's 
work. An example is the joint Canada-United States proposal for cumulative catch 
record. See generally, ICNAF, Annual Meetings, 1972 to 1976. Praceedings: ICNAF. 
Fourth Special Commission Meeting, January 1974. Proccedings No. 6. Appendix 1: 
ICNAF, Annual Meeting. June 1975. Proceedings Na. 4. Appendix 1 and Anner 6. 
Reply. Annexes, Vol. II. Part IV. Annexes 55-56. 

Io' Canada provided thc chairman for the commission's Standing Cammittcc on Research 
and Statistics during the organization's critical first three years, and for a total of nine 
years from the commission's first meeting in 1951 until the United States withdrew 
from ICNAF s t  the end of 1976. United States reoresentatives held the mrition for a . 
idl.il ui ml! three )cars Ouririfi ihs u n i e  p c r i d .  C.ioddr~os ih - l rcd  A ~ L I  une-third 
(.~pproiim.itr.l) i n i ~ c  A ,  m n )  :,\ did Unilcd S i i ; ,  rr.preizntitivr.<) JI I I  Ihc re;.>rJcd 
mcciinpi di I C  U 2) is ientif .~ rub-ddinmitirz~ .iild u ~ r k m d  ~riiup,  hlorro.ir. C'2n:tdi- 
ans werc prominent in major initiatives relating to the Convention Area as a whale. For 
example. Canadianr co-authared the first comprehensive reviews of conservation prob- 
lems throughaut the convention area: R. J .  Beverton and V. M. Hodder: "Report of the 
Working Group on fishery assessment in relation to regulation problems." Supplement 
to ICNAF. Annuol Proceedings. Vol. I I .  for the year 1960-61. Dartmouth. N.S., 1962: 
W. Templeman and J. Gulland: "Review of possible conservation actions for the 
ICNAF area." ICNAF, Annual Proceedings. Vol. 15. for the year 1964.65, Part 4. 
Dartmouth. N.S.. 1965, pp. 47-56. In addition. W. C. MacKenîie. a Canadian. chaired 
a multi-disciplinary group that prepared a comprehensive report assessing the biological 
and economic consequences of conservation actions: "Repart of the Working Group on 
Joint Bialogical and Economic Assesrment af  Conservation Actions." ICNAF. Annuol 
Proceedings. Vol. 17. for the year 1966-67, Part 4. Dartmouth. N.S.. 1968, pp. 48-84. 
ICNAF, Annual Meeting. June 1969. Praceedings No. 15. paras. 3-4 and Proceedings 
Na. 17, para. 5. Reply, Annexes. Val. II, Part IV .  Annexes 49-50. 

'O' Dr. W. R. Martin of Canada. the Commission's first Executive Sccretary (1951-1952). 
and an  active participant in ICNAF for several years thercafter, spearheaded the 
develapment of ICNAF's atatistical syrtem. Moreover, from the first year of itr forma- 
tion in 1954. and until 1976, Canadianr chaired the ICNAF subcommittee dealing with 
statistica 15 times. A United States representative held the post for three years. 
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controlling the size of fish c a p t ~ r e d ' ~ ~ .  These are  only a few of Canada's 
major initiatives within ICNAF, but they are  sufficient to rebut the 
United States claim of overall "dominance". 

267. Even more significant than the omissions in the United 
States Counter-Memorial, however, is the biased depiction of the facts in 
the Counter-Memorial's comparison of the activities of the Parties 
within ICNAF. The United States aocount refers to activities conducted 
throughout subarea 5 and statistical area 6'07, a vast area extending from 
the international boundary southward to Cape Hatteras. Canada's claim 
incorporates approximately 7 percent of this area (excluding statistical 
area 6d). The balance of the Canadian claim is in subarea 4 [Figure 241. 
There is little objective value in comparing the activities of the Parties 
using the biased geographical frame of reference adopted by the United 
States. Nevertheless. as  discussed in paragraph 204, the record of 
Canadian activities even within this framework is entirely consistent with 
Canada's geographical situation and its economic interest in the area. 

268. The United States description of management activities 
throughout subarea 5 and statistical area 6 is no1 helpful in assessing 
Canadian conduct in the area properly relevant to this d e l i m i t a t i ~ n ' ~ ~ .  It 
was not in Canada's interest to participate in management schemes for 
most of the wider area referred to by the United States. Canada's par- 
ticipation in management activities was limited to those stocks that were 
subject to Canadian fishing on Georges Bank, and Canada acted in con- 
cert with the United States in proposing regulations for this fisherylo9. 

269. The United States misconstrues the extent of Canadian 
research activities in subarea 5 and statistical area 6 by limiting its 
review to studies submitted to the Commission1'% Canada carried out 
substantial research in this ares with respect to a number of important 
species that were no! regulated by ICNAF, such as  herring in the Com- 
mission's earlier years and lobster, swordfish and tuna throughout the 
Commission's existence. Volume II, Part IV, Annex 59 of the Annexes 
to this Reply lists some of the scientific papers reporting these Canadian 
research activities. Canada's participation in management and research 
in subarea 5 and statistical ares 6 was always fully commensurate with 
the extent of its interest and of its present claim to a portion of the area. 

I C N A F ,  Annuoi Proeeedings, Vol. 12, for the year 1961-62, Halifax. N.S., 1962. p. 10, 
para. 3; ICNAF. TwelRh Annual Meeting, June 1962, Proceedings No. 13. p. 2. Repiy, 
Annexes, Vol. Il, Part IV. Annexes 57-58. 

'O' Unired Srores Counter-Mernorini, l C N A F  Annex. Val. II, Anncx 3, p. 22, paras. 30 
and 32; p. 26, para. 43; pp. 31-32. para. 54: p. 34. paras. 61-62 and Table A, p. 37, 
para. 72; Tables BI-B25. 

'.a UniiedSrntes Counler-Mernoriai. ICNAFAnnex,  Vol. I I .  Annex 3, pp. 31-32, para. 54: 
p. 34, paras. 61-62 and Table A, Tables 81-825. 

lm Sec p. 113, footnotc 97. 
' 'O  United Srores Mernorial, pp. 72-73. para. 128; Unired Srales Counler-Mernoriai. 

ICNAFAnnex.  Val. II. Annex 3. pp. 35-37. paras. 63-72; Tables 81.825. 
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270. The United States version of the record of enforcement 
activities in subarea 5 and statistical area 6 is also biased. It is inappro- 
priate to use data on vesse1 boardings, as the United States has done"', 
to compare the activities of the Parties under the Scheme of Joint Inter- 
national Enforcement. United States boardings were primarily related to 
enforcement of its domestic lobster program, as  reflected in the concen- 
tration of activity along the 100-fathom contour of Georges Banktt2. 
Canada, on the other hand, was mainly responsible for the international 
patrol of the Haddock Closed Area established by ICNAF"'. Naturally, 
there were substantially fewer Canadian boardings, since Canada was 
monitoring an area from which vessels were excluded. 

271. The United States comparison of quota allocations for 
Canada and the United States is disingenuous"'. It is not surprising that 
Canada received fewer and lower quota allocations than did the United 
States in subarea 5 and statistical aies 6, since the United States fishery 
extended throughout that area, while Canada's fishery encompassed only 
a very small portion of the same area"'. Moreover, the comparison is 
further seriously biased in that scallops, a Georges Bank resource of 
great importance to Canada, were never subjecl IO quota management. 
Nevertheless, for quotas relating to directed fisheries by Canada, 
Canadian allocations were entirely consistent with Canada's perform- 
ance vis-à-vis the United States and with Canada's position as  a coastal 
State in the area. 

272. I t  is clear, on a review of al1 the facts, that the relationship 
between Canada and the United States within I C N A F  was that of 
coastal State partners with a shared interest in the Gulf of Maine area. 
Canada and the United States both enjoyed coastal State status in rela- 
tion to subarea 5 throughout the period of theii. joint membership in the 
Commission. This partnership was manifested in the conduct of the Par- 
ties with respect to management, research, enforcement and quota allo- 
cations for the Georges Bank fisheries. The selective and biased evidence 

"' United Slntej Counter-Mernorial, ICNAF Annex, Vol. LI, Annex 3, p. 39. para. 75: 

@ p. 40. para. 77; p. 41. Figure 4; p. 43. Figure 5. 
"'Can~dion Counrer-Mernorial, pp. 175-176, para. 427; United Stores Counter- 

@ Memoriol. ICNAFAnnex, Vol. II, Annex 3. p. 41, Figure 4; p. 43. Figure 5. 
"' Canadion Counter-Mernorial, p. 175, para. 426. 
"'United Slores Counier-Mernorial, ICNAFAnnex. Val. I I ,  Annex 3, p. 34, paras. 61-62 

and Table A. 
"'ln 1972, the first year of quata allocations, Canada and the United States received 

small shares of the Georges Bank herring quota (Icss than 5 percent). However, 
Canada's share was larger than that of the United States. Canada alsa received a 20 
percent share of the division 5Y herring quota in that year. I n  1973, Canada received 
11 percent of the quota for al1 cod in an area extending from Georges Bank ta Cape 
Cod. 60th Canada and the United States received small shares of the subarea S/statisti- 
cal area 6 mackerel quota. with the Canadian share only 15 percent less than that of the 
Unitcd States. l n  1975. Canada received a 20 percent sharc of ail subarea 5 haddock. 
Over the years, Canada received small allocations for a number of athcr species (such 
as yellowtail nounders). mainly to caver by-catch in Lhc dirccted fisheries mentioncd 
abave. See gcncrally. ICNAF. Annuol Reports, for the years 1972.1976. Dartmouth. 
N.S.. 1973-1976. 
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presented by the United States cannot alter the record of Canadian 
activity, which is more than proportionate to the small part of subarea 5 
claimed by Canada. 

Section V. The United States Confuses the Conduct of the Parties 
and lrrelevant State Activities 

273. The United States Counter-Memorial gives a brief recapitu- 
lation of a series of activities, other than those related to fisheries and 
the continental shelf, that the United States considers relevant to this 
case. The Canadian Counter-Memorial and this Reply have explained 
why Canada considers these matters to be legally irrelevant: they are  
unrelated to the subject matter of the zones to be delimited, and most of 
the activities referred to by the United States took place before coastal 
State jurisdiction beyond the territorial sea had been contemplated. As a 
factual matter, the Canadian Counter-Memorial, and especially Volume 
III of the Annexes ta that pleading, have shown that when the evidence 
is considered in its totality, the patterns of conduct relied upon by the 
United States never existed. 

274. The United States concedes that these alleged activities can- 
not vest it with an historie title, but says that they reflect a "mutual 
understanding" of the Parties' respective responsibilities and a "pattern 
of conduct" inconsistent with the Canadian claim"? In fact, they reflect 
neither, both because the historical record fails to support the United 
States position and because the activities invoked by the United States 
are  extraneous to the legal régime in issue. 

275. Canada reaffirms its position that legally relevant State 
activities must be related to the subject matter of the zones to be deli- 
mited, and that they must have arisen in the legal context of the sover- 
eign rights and exclusive jurisdiction that coastal States may now 
exercise in areas beyond the territorial sea. Other activities relied upon 
by the United States are irrelevant. 

Conclusion 
276. The United States seeks to exclude central elements of the 

history of the dispute, while relying upon conduct unrelated ta the his- 
tory of the dispute in support of a claim of "dominance" that is not in 
keeping with the facts or with equitable principles. The United States 
boundary claim remains barred by virtue of the doctrines of acquies- 
cence and estoppel. The equitable nature of the Canadian line stands 
confirmed by the conduct of the Parties that is directly related to the 
history of the dispute and the rights and jurisdiction in issue, in particu- 
lar the continental shelf activities of both Parties; the existence of a 
modus vivendi or de facto maritime limit a t  least from 1965 to 1972; the 
1979 Agreement on East Coast Fishery Resources; and the recognition 
of Canada's status as a coastal State in relation to Georges Bank within 
the context of the International Convention for the Northwest Atlantic 
Fisheries. 

u6 United Stotes Counier-Memoriol. p. 83.  para. 106. 
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CHAPTER V 

T H E  RELEVANCE AND REALITY O F  SOUTHWEST NOVA 
SCOTIA'S VITAL DEPENDENCE O N  GEORGES BANK 

Introduction 

277. A central issue in this case concerns the maintenance of 
established fishing patterns in keeping with the relative economic 
dependence of Canadian and United States coastal communities on the 
fishery resources of Georges Bank. While constructing major elements of 
its case upon an erroneous view of fish distributions in the Gulf of Maine 
area, the United States nevertheless seeks to deny the relevance of eco- 
nomic factors directly related to the distribution and utilization of these 
resources. The Canadian Memorial and Counter-Memorial have demon- 
strated the importance of the human dimension in the law applicable to 
the delimitation of maritime zones whose primary abject and purpose are  
rooted in economic considerations, and paragraphs 85 to 92 of this Reply 
have provided further confirmation of Canada's view. 

278. The United States Counter-Memorial conjures with fishery 
statistics but avoids the significant and relevant economic comparisons 
because these would demonstrate the lack of equity in the United States 
claim. Instead, the United States Counter-Memorial and ils Annexes 
(Volume III, Annex 4). (inaccurately entitled "a factual analysis of the 
socio-economic arguments in the Canadian Memorial") seek to avoid the 
issue by contrasting Nova Scotia's economic conditions with those of 
remote countries and peoples that have no bearing whatever on the 
present case'. The aim of the United States, evidently, is to establish 
that southwest Nova Scotia is a relatively wealthy region when viewed in 
global terms. Since Canada does not rely on arguments of relative 
wealth - whether in relation to the United States or to the world a t  
large - the effort devoted to making this point is entirely wasted. 

279. Canada makes no appeal to relative wealth. Canada sub- 
mits, on the contrary, that the relevant economic circumstances are  those 
which during the relevant period linked the coastal populations of each 
Party with the maritime area to be delimited. Care was taken in the 
Canadian Memorial and Counter-Memorial to contras1 the presence of 
the two Parties in the area during the relevant period, the degree of 
dependence (if any) that each Party had developed in relation to these 
patterns of economic activity, and the adverse impact (if any) that each 
Party could expect to surfer as a result of the other Party's claim. 
Canada has demonstrated that the Canadian line. which leaves over half 
of  Georges Bank to the United States, would minimize disturbance of 
the existing fisheries of bath Parties on Georges Bank. The United 
States line, on the other hand, would obliterate Canada's established 

' Unired Srores Counier-Memoriol. Sorio-Economic Annex. Vol. I I I ,  Annex 4. pp. 35- 
42. paras. 44-54; Appcndin F. 
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economic interests on Georges Bank and severely damage the fishing 
industry of southwest Nova Scotia, and with it the economic and social 
fabric of that region, while securing only marginal benefits to the rela- 
tively deep and diversified economy of eastern Massachusetts. Canada 
has also demonstrated that other areas of New England and Atlantic 
Canada would not be significantly affected in economic terms by either 
the Canadian line or  the United States line. 

280. In these circumstances, it was submitted, equity favours the 
Canadian line - itself the product of a balancing-up of relevant eco- 
nomic, geographical and other circumstances - over the United States 
line. Nothing said in the United States Counter-Mernorial rebuts or 
qualifies these central points. T o  the extent that other matters marginal 
to these central points are  csnvassed in the United States Counter- 
Memorial, the following sections will correct any misapprehension as to 
the facts that may now exist. 

Section 1. The United States Counter-Memorial Miscasts 
Canada's Position Regarding Economic Dependence; 
It 1s the United States and Not Canada That Relies 

on Extraneous Considerations of Relative Wealth 

281. The United States Counter-Memorial argues that Canada's 
reliance on economic dependence would undermine the peaceful settle- 
ment of disputes because, if this consideration were held legally relevant, 
the "richer" of two States allegedly would never be prepared to submit 
to third-party settlement2. Equally, of course, it could be argued that al1 
"relevant circumstances" should be excluded [rom consideration 
because, upon examination, they would tend to favour the position of one 
party over the other, and thus discourage the disadvantaged party from 
submitting its claim to the scrutiny of impartial adjudication. In reality, 
the peaceful settlement of disputes would be seriously prejudiced if 
States were given to understand that certain relevant circumstances 
would nor be taken into consideration, jus1 as it would be prejudiced by 
encouraging extreme boundary claims of the kind advanced by the 
United States, or by encouragiiig extreme propositions such as  the rejec- 
tion ab inirio of any claim that might result in the division of a fishing 
bank. International adjudication in these circumstances would aggravate 
the very disputes it was meant to resolve. 

282. As was already noted in parngraphs 45 to 48, the United 
States miscasts the Canadian position by failing to make the simple but 
essential distinction between economic dependence and relative wealth, 
between actual exploitation and contingent prospects of exploitation of 
the resources of the disputed area. Yet, notwithstanding its protestations 
that relative wealth is not a relevant circumstance, the United States 
Counter-Memorial, like the United States Memorial, makes frequent 

UniredSrores Counrer-Mernorial, p. 215, para. 342 and laotnote 2 
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appeals to this extraneous consideration'. At  one point, for example, the 
United States Counter-Memorial pleads relative national poverty in 
resources, as follows: 

"The traditional fish stocks along the United States east Coast are  
fully utilized. In contrast to the alternatives available to Nova 
Scotia fishermen, there is no place for displaced New England fish- 
ermen to go4." 

Quite apart from the factual inaccuracy of this assertion (the United 
States Memorial refers to the great flexibility of its fleet to convert to 
other fisheries and resort to alternative fishing grounds in the period 
from 1969 to 197g5), the presence or absence of fishing grounds outside 
the relevant area is not a circumstance that ought to be considered in a 
boundary delimitation. What ought to be considered, in Canada's sub- 
mission, is a comparison of the established economic interests and the 
associated economic dependence of the Parties vis-à-vis the area to be 
delimited. 

283. The United States Counter-Memorial seeks to confuse the 
legally relevant economic factors of presence and dependence in relation 
to the disputed area, with the legally inadmissible factor of relative 
national wealth. For example: the United States notes that a Canadian 
Government task force recently found that fishermen in southwest Nova 
Scotia are among the most prosperous fishermen in Atlantic Canada6. 
This fact, without more, would be irrelevant. The task force goes on to 
point out (as the United States does not) that this comparative prosper- 
ity is owed in large part to southwest Nova Scotia's continuing access to 
Georges Bank. The report of the task force not only affirms the direct 
functional links between Nova Scotia and Georges Bank but measures in 
concrete terms the value of those links. Without Georges Bank, the pros- 
perity of fishermen in southwest Nova Scotia in comparison with the 
economic situation of fishermen in the rest of Atlantic Canada would 
quickly disappear'. Thus placed in context, the analysis of the task force 
becomes relevant. 

284. Elsewhere in its Counter-Mernorial the United States 
accepts the distinction between economic dependence and relative 

' Unired Siaies Counter-Mernorial, pp. 214-217, paras. 140-148; Unired Sfafer  Counrer- 
Memorio/, Socio-Economie Annex. Vol. 111, Annex 4, pp. 15-42, paras. 44-54: Appen- 
dix F. The United States Mernorial made numerous submirsions based essentially on the 
relativc wealth of the two countries. The irrelevance of those contentions was dealt with 
in Canada's Counter-Memarial. See Conodion Counrer-Mernorial. pp. 115-1 18, paras. 
286-294. 
' UnitedSlores Counfer-Mernoriol. p. 216, para. 347. 
' Unired States Mernorial. p. 50. para. 83. 

Unired States Counrer-MernoNol, Soeio-Econornie Annex, Val. 111, Annen 4, p. 36, 
para. 45 and footnote 3. 
' Task Force on Atlantic Fisheries: Novigoting Troubled Woiers. A New Poliey for rhe 

Aflonfic Firheries. Ottawa, Supply and Services Canada. 1982, pp. 62 and 78. Reply. 
Annexes. Val. Il. Part IV, Annex 66. 
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national wealth. In relation Io Maine and New Hampshire, for example, 
the United States does its best to establish economic links between these 
areas and the Georges Bank IïsheryB, even though no significant eco- 
nomic links exist. The United States' own fishery statistics show that less 
than 1 percent of the catch of Maine and New Hampshire is taken from 
Georges Bank9, while the percentage of their catch from the area actu- 

@ ally in dispute is practically non-existent [Figure IO]. Canadian fisher- 
men from as  far north as Cape Breton Island catch more fish in the 
disputed area of Georges Bank than do the fishermen from Maine and 
New Hampshireto. 

285. In most respects, however, the United States Counter- 
Memorial altogether ignores ariy test of relevance for economic factors. 
Thus, for example, the purported "Standard of Living Comparisons" in 
Annex 4 of the Annexes to the United States Counter-Memorial 
(Volume III, Appendix F), are entirely devoted to considerations of 
"relative national wealth". In this connection, the United States is care- 
ful to avoid any comparison of Nova Scotia with Massachusetts, which 
of course is the only relevant comparison - if such comparisons are to 
be made a t  all. 

Section II. The United States Counter-Memorial Gives an Inaccurate 
View of the Relative Presence of the Parties in the Fishery of 

Georges Bank 

286. The elaborate concern with which the United States Coun- 
ter-Memorial treats the precise measurement of Canada's presence in 
the Georges Bank fishcry shows that the United States itself regards 
such presence as a relevant circumstance of major dimensions. But the 
United States, in an  effort to play down Canada's presence, makes 
highly selective and inconsistent use of the data. 

287. The United States attempts to inflate the importance of its 
own presence on Georges Bank by using catch data from the whole of 
ICNAF sub-division 5Ze, of which only 27 percent lics within the dis- 
puted area. Catch data from this larger area, of course, are irrelevant to 

%The  United States presents irrelevant matcrial in support of ils contention that fisher- 
men from Maine and New Hampshire fish on Georges Bank. by listing fishing vessels 
that harvert on Georges Bank andlor Jordan Basin. Since the latter fishing area is only 
40 nautical miles from the Maine caast and entirely in undisputed United States waters. 
il is not surprising that vessels from Maine should fish there. It is. however, irrelevant to 
the dispute. United States Counrer-Mernorial. Documenrory Annexes, Vol. V. Annex 
25. As ta the four Maine fleetr that allegedly fish on Georges Bank. na evidence has 
been introduced ta support this contention by the United States. 
From 1969 ta 1978. Maine and NFW Hampshire harvested 0.4 percent of the value of 
the Georges Bank catch. 

' O  In 1978. Canadian fishermen from Canso and Cape Breton Island landed 4,807 metric 
tans from the disputed portion of Georges Bank. In the same year 2,455 metric tons 
from this area uere landed in Maine and New Hampshire. 
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the present proceedings". For the years prior to 1967, the United States 
actually includes statistics regarding its catches from as  far south as  
Long Island, some 200 nautical miles from any part of Georges Bank 
claimed by Canada. The distortion of the relevant catch area is 
aggravated by the United States misleading use of net (meat) weight for 
scallops and gross (round) weight for al1 other species. in an attempt to 
discount the scallop catch, which is of primary importance to Canada. 

@@,The cumulative effect of these distortions is evident in Figures 1 and 2 of 
the Annexes to the United States Counter-Memorial (Volume III, 

@ Annex 4). By way of contrast, Canada has prepared Figure 25, which is 
based on the best available catch data for the years in question and 
which shows the actual state of affairs in relation to the area in dispute. 

288. In Canada's view, of course, cornparisons of catch weight 
tell only a srnall part of the story. A kilogram of lobster or scallops has 
greater economic significance than a kilogram of dogfish or menhaden. 
Economic analysis rnust ultimately concern itself with value, not kilo- 
grams, yet the United States Counter-Memorial never translates its 

@ weight comparisons into terms of economic value. Figure 26 shows the 
, reason for this omission. Between 1969 and 1978, Canada harvested 73.1 

percent of the total value of the catchfrom the whole of Georges Bank. 
During the same period, Canada harvested 84.2 percent of the total 
value of the catchfrom the area of the Bank under Canadian claim. 

289. The United States rejects the appropriateness of the period 
from 1969 to 1978 as  a basis of comparison of the United States and 
Canadian fisheries because, in the United States view, Canadian harvest- 
ing efforts were unduly successful in those years". This position is con- 
tradicted by the United States' own acceptance of the period from 1969 
to 1978 as the basis for the calculation of many of the entitlements 
under the 1979 Agreement on East Coast Fishery Resources. 

290. The United States now protests that this period is not repre- 
sentative of historic fishing patterns, but is contradicted by ils own Envi- 
ronmental Impact Statement on the 1979 fisheries agreement, which 
noted that the entitlements set out in that agreement "preserve historical 
fishing patterns"", a conclusion that is amply supported by the evidence 

" In 1967. ICNAF divided Division 5 2  inta subdivisions 5Ze and 5Zw dong longitude 
70°W, intersecting the outer arm of Cape C d  and Nantucket Island. This longitudinal 
line does not. as the United Statcs alleges, "break down catch statistics between 
Georges Bank (5ZE) and the Nantucket Shoals Area (5ZW)" [Uniied Sloles Counier- 
Memoriol. p. 55. Table A]. In fact. Nantucket Shaals and the Great Sauth Channel are 
included within rubarca 5Ze dong with Gwrges Bank. Subarea 5Ze is. in turn, divided 
inio six statistical units. Georges Bank is covcred by only four of these: 5Zej. 5Zcm. 
5Zeh and 5Zen. Nantucket Shoals and the Great South Channel are covered by statisti- 

@ cal units 5Zeg and 5Zea. See Conodion Counier-Memoriol, p. 102. Figure 25. 
UniiedStntes Counter-Memoriol, p. 54. para. 71. 

" Drofi Environmenfol lmpoer Sioiemeni on lhe Agreement Belween ihe United Sloier 
nnd Conodo on Eosr Coosi Fishery Resourees. United States Department of Statc. 
Washington, Gavernment Printing Office. April 1980. pp. 7-8. Reply. Annexes. Vol. I I ,  
Part IV. Anncx 61. 
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contained in Volume I I  of the Annexes to the Canadian Counter- 
Memorial. As explained in paragraphs 308 to 313 and in Volume II, 
Part I I  of the Annexes to this Reply, the United States is mistaken in 
allcging that Canada's fishery on Georges Bank did not attain signifi- 
cance until the 1950s. 

291. Despitc the fact that prior to 1964 no statistical data were 
collected ta measure Canadian fishing activities in the four ICNAF sta- 
tistical units that together approximately comprise Georges Bank, the 
United States argues that the relevant period within which to assess the 
fishing activities of the Parties is not 1969 Lo 1978 but 1940 to l98Il4. 
With respect to the period prior to 1964, Canada submits that 
unrecorded activity cannot logically or fairly be characterised as  no 
activity. Since 1978, moreover, the relative fishing activities of the Par- 
ties have been distorted by the Cact that the United States has refrained 
from imposing effective conservation regulations on its fishermen on 
Georges Bank'l. Post-1978 catch statistics, therefore, are artificial. The 
United States should not now benefit from its own failure to take appro- 
priate steps to manage its fishery, particularly since post-1978 catches do 
not reflcct the contemporary interests of the Parties in either relative or 
absolute terms. In any event, whether the value of the catch from the 
disputed area is averaged over the years from 1969 to 1978 as Canada 

" United States Caunter-Memoriol. Socio-Economic Annex. Vol. III, Annex 4, p. 4. 
para. 8. 

" Therc were no restrictions an the United States scallop fleet until 1982. As a result, 
large verrelr moved into the area from the south. harvesting even immature sçallaps and 
quickly reducing the economic life of the beds. Even United States fishermen com- 
plained: "Wait 'til this summer, . . . They'll wipc us right out with al1 those boats from 
do rn  South . . . ". [Naiional Firharman. Camden. Maine. May 1980, p. I I . ]  
Although regulations did exist for graundfish the United States did nothing to enforce 
them and National Marine Fisheries Servicc afficialr "estimated that al least 75 percent 
of landings came from arcas ordered closed to firhing". [M. E. Dewar: Indurr~y in 
Trouble. Philadelphia. Temple University Press, 1983, pp. 183-184.1 The situation was 
aplly described in the United States publication Noriono1 Flshermon: 

"Complaints from domestic fishermen about the illegal fishery were answered 
by hclpless pleas fram NMFS for vessels or patrol planes and by claims of no 
funds fram the Coast Guard, which was in the middle of ils budget battle bctu.een 
the Carter Administration and <:ongress. 

Complaints fram Canadian scallopers. obscrving the illegal harvest in the por- 
tion of Georges Bank claimcd both by the U.S. and Canadians. got better results. 

Officials in Nova Scotia callcd Canadian fisheries officia15 in Ottawa; Ottawa 
called Washington; Washington called the NMFS regional office in Gloucester 
and Coast Guard headquarters in Boston; and planes and the cutter Unimak werc 
dispatched to keep a better eye on things. 

Haw good an cye? Nol very, say the fishermen who are trying 10 eke out a liv- 
ing withaut breaking the rules. Same fishing gear was seized and numerous cita- 
tions were issved to fishermen insidc the clased area in late Aoril and earlv Mav. . , 
but thase working legally generally agree the effort failed to significantly reduce 
the now of fish from the closed ;ires." [Nafionol Fishermon, Camden. Maine. July 
1980, p. 4.1 

See Reply. Annexes, Vol. II. Part IV, Annexes 62-64 
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suggests, or from 1978 to 1981 as the United States ~ u g g e s t s ' ~ ,  or from 
1964 to 1981 as  existing statistics permit, the result in each case is to 
demonstrate that Canada's presence on Georges Bank is the most impor- 

@ tant one [Figure 261. 

292. The significance of the catch data need not be belaboured, 
nor do the statistics need to be finely weighed down to the las1 fish. Even 
the United States view of the data corroborates a sufficient Canadian 
presence in the Georges Bank fishery over a sufficiently long period of 
lime to make clear the inequitable nature of the United States claim to 
the whole of Georges Bank and ils resources. Canada's traditional par- 
ticipation in the fishery throughout the whole of Georges Bank has been 
far more than commensurate to that portion of the Bank now claimed by 
Canada. The Canadian line is the only one advanced in these proceed- 
ings that is consistent with the relative presence of the Parties in the 
fishery of Georges Bank, and that would minimize economic disruption 
for adjacent coastal populations. 

Section III. The United States Counter-Memorial Gives an 
Inaccurate View of the Relative Importance of the Fishery to the 

Parties; I t  Errs in Its Portrayal of the Economy of Nova Scotia and 
of Southwest Nova Scotia in Particular 

293. The United States Counter-Memorial and its Annexes 
(Volume III,  Annex 4) refrain from making any meaningful comparison 
of the relative economic dependence of the Parties on Georges Bank, and 
play down the importance of the Georges Bank fishery to Nova Scotia ta 
a degree that is no1 in keeping with the economic realities. 

294. The United States attempts to portray Canada's Georges 
Bank fishery as  an artificial creation of Canadian Government policy 
rather than the product of genuine economic forces, but this contention 
(even if it were relevant) ignores the following well-documented facts: 
firsi, such Canadian Government subsidies as did exist from time to time 
during the relevant period did not help the Canadian offshore fishery in 
general or the Georges Bank fishery in particular, but promoted the 
inshore fishery a t  their expense"; secondly, Canadian Government poli- 
cies that provided temporary financial assistance to the fishing industry 
a t  times when landings were reduced through overfishing by other fleets, 
and when prices were temporarily low, neither harmed, nor were likely 
to harm, the United States fisheries, according to determinations made 
on several occasions by the International Trade Commission (the United 
States Government body responsible for making such de ter mi nation^'^); 

l6 Canadian fishermen harvested 59.2 percent of the value of the Gmrges Bank catch in 
the pericd 1978 ta 1981. 

"Sec R e ~ l v .  Annexes, Val. I I .  Part 1. Appendii; 6.  pp. 155-158, paras. 3-13 and Dacu- . . . . 
rncntary Appendix 15. 

l8 Conndinn Counter-Mernorial, p. 113, para. 281; Conodion Counrer-Mernorial. 
Annexer, Val. IV. Annex 39. 
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and thirdly, the United States Government itself has actively intervened 
in support of the United States fishermen throughout the life of the 
Georges Bank fishery, by the imposition of tariff and non-tariff barriers, 
and by implementing grant, loan and subsidy programs19. 

295. As to the economic dependence of Nova Scotia on Georges 
Bank, Volume II, Part 1 of,the Annexes to this Reply shows that in 
terms of employment Georges Bank sustains approximately 3,600 full- 
time jobs in an area where there are few, if any, alternative job oppor- 
tunities. The precise loss of employment that would be caused by loss of 
access to the disputed fishing grounds would depend on the number of 
people who chose to migrate from the region in response to the deterio- 
ration in economic conditions. It is likely that the drop in employment 
would drive up regional unemployment by 50 percentz0. A significant 
out-migration, of course, would be disastrous for the coastal communi- 
ties concerned. The United States Counter-Memorial, in dealing with 
possible job losses in the United States, does not place these alleged 
losses in the context of the Massachusetts economy. Accordingly, it is 
appropriate to point out here that, with or without their present Georges 
Bank fleets, the communities of Boston, Gloucester and New Bedford 
would continue to prosper". Assuming, however, that al1 jobs at  risk are 
in fact lost as a result of the boundary delimitation, the relevant com- 
parison for the Court to make is between the loss of 3,600 jobs in a 
regional employment base of 47,000 jobs in southwest Nova Scotia 
(approximately 8 percent of the work force) and the possible loss of 
1,500 jobs in a regional employment base of 1,780,300 jobs in eastern 
Massachusetts (0.08 percent of the work force). In terms of employment, 
Canada's dependence on the disputed fishing grounds is thus 100 times 
greater than that of the United States. 

296. The United States Counter-Memorial employs unrealistic 
and arbitrary calculations in its attempts to minimize the number of 
Nova Scotians dependent for their livelihood on the fishery of Georges 
Bank". The assumption that the average fisherman spends 220 days per 
year at sea", for example, takes no account of crew rotation practices 
prevalent in the offshore fishery, or of the frequently hostile weather 
conditions that limit the number of days in which the near-shore fishery 
can operate". 

IV Reply. Annexes. Val. II, Part 1, Appendix 6, pp. 159-164. paras. 14-23. 
l0 Reply, Annexes. Vol. II, Part 1. Appendix 1 .  pp. 34-35, paras. 3-6: p. 41. paras. 9-1 1 .  
" Canadion Counier-Mernorial. pp. 119-120. para. 300: p. 292. para. 697. 

Uniied Sintes Counter-Mernorini. Soeio-Econornie Annex. Vol. III .  Annex 4, pp. 12- 
14, paras. 11-17: Appendix B. 

" United Sioies Counier-Mernorial. Soeio-Eonornie Annex, Vol. III, Annex 4, Appendix 
B. sec. 2, p. 13, Table 1-1980. fwtnote 4; p. 14. Table 1-1979, fmtnote 4; p. 15, Table 
1-1978, fwtnote 4; p. 16, Table 1-1977. faatnote 4. 

" Fishermen work an average of 12 ta 16 haurs per day while at sea. which meanr that a 
220-day year wauld be equal ta 1.5 full-time equivalent man-ycars. For a complcte 
explanation. see Reply. Annexes, Vol. II, Part 1. Appendix 1 .  p. 34. para. 4 and foot- 
note 7. 
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297. Notwithstanding the disagreement on some aspects of these 
calculations, however, the United States was obliged to concede in ils 
Counter-Memorial (Volume III. Annex 4, Appendix B) that the dis- 
puted portion of Georges Bank supports more jobs and generates more 
value in Canada than il does in the United States". Canada and the 
United States thus agree on relative impact even if they cannot agree on 
the absolute number of jobs a t  risk. The  degree of economic dependence 
of southwest Nova Scotia on the fishery of Georges Bank that is 
conceded by the United States, while less than ils real extent. nonethe- 
less represents a dependence of major significance when compared with 

@ other national and regional economies [Figure 271. 

298. Although the United States suggests that any impact from 
the loss of access to Georges Bank would be offset by alternative 
employment opportunities in Nova Scotia for both vessels and fishermen, 
the source of this alternative employment is not identifiedZ6. As is 
demonstrated in Volume I I ,  Part 1 of the Annexes to this Reply, the 
alternative opportunities suggested in general terms by the United States 
are  illusoryZ7. Even if they did exist, of course, they would not justify the 
United States claim to the whole of Georges Bank, nor the exclusion of 
Canadian fishermen from their present activities on the Bank. 

299. Using 1980 data, Canada estimates that the contraction of 
fishing industry operations resulting from loss of access to Georges Bank 
would produce a direct decline of some $64 million in Nova Scotia's 
Gross Domestic Product (GDP)18. The impact of this loss would be con- 
centrated in southwest Nova Scotia, where the corresponding contribu- 
tion to G D P  originates a t  present. As the initial shock worked its way 
through the economic system, a further drop in G D P  of $82 million 
could be expectedZ9. Thus, the total decline in G D P  that would result 
from loss of access to Georges Bank would be in the order of $146 mil- 
lion. If the whole of this decline were concentrated in southwest Nova 
Scotia, it would represent a decline in regional G D P  of 17 percent. In 
terms of income dependence, the relevant comparison to make is between 
a loss of $146 million in a regional G D P  of $860 million in southwest 
Nova Scotia against a possible loss of U.S.$58 million in a regional G D P  
of U.S.$51,500 million in eastern Massachusetts (0.1 percent). In prac- 
lice, al1 of the loss will no1 likely be concentrated in the regional econo- 
mies, and the analysis presented by Canada in Volume II, Part 1 of the 
Annexes to this Reply takes into account the possible diffusion of the 

" United States Counler-Mernorial. Soeio-Econornic Annex. Vol. III. Anncn 4, Appcndir 
B. pp. 2-3, Tables I and 2. 

l6 United Slales Counter-Mernorial, Soeio-Econornie Annex. Vol. III, Annei; 4, pp. 42- 
46. paras. 55-68. 

"Reply. Annexes. Vol. II, Part 1, pp. 21-25, paras. 36-49; p. 26. Figure 6.  
Reply. Annexes. Vol. II, Part 1, p. 7, para. 9; Appendix 1, p. 32, Table 1; pp. 36-40, 
paras. 7-8. Tables 4-10, 
Reply. Annexes. Vol. Il,  Part 1, p. 7, para. 10: Appendix 1 ,  p. 41. Table 1, para. 9. 
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impact through the broader economy. Nevertheless, in income terms, 
Canada's dependence on the fishing grounds of northeastern Georges 
Bank is approximately 170 times greater than that of the United States. 

300. The United States seeks to divert attention from these eco- 
nomic realities,first by understating the facts in relation ta Nova Scotia, 
secondly by failing to state the facts in relation to Massachusetts, and 
thirdly by attempting to put such facts as  are stated in a totally inappro- 
priate context. For example, the United States attempts to belittle the 
importance of Canadian fishing on Georges Bank by measuring its 
(understated) economic value against the entire national economy of 
Canada, while avoiding a similar comparison of the importance of 
United States fishing in the disputed area to the United States national 
economy. Such a comparison, of course, would show that the impact of 
United States fishing in the area could scarcely be detected in the 
United States e c o n ~ m y ' ~ .  The United States justifies its insistence on 
"national" rather than regional economies by invoking the Fisheries and 
Fisheries Jurisdiction cases. Yet, in the Fisheries case, the Court 
emphasized, as  an equitable consideration, the importance of "economic 
interests peculiar to a region"". (Iialics added.] And in the Fisheries 
Jurisdiction (United Kingdorn v. Iceland) case, the Court emphasized, 
as  a decisive factor to be taken into account, the "economic dependence 
. . . of whole cornrnunities"". [Italics added.] 

301. The United States Counter-Memorial tries to minimize the 
importance of "basic sector" employment to the economy as  a whole". 
The Canadian Memorial pointed out that the basic economic sector can 
be compared to the foundation on which the rest of the economy is sup- 
ported. The United States Counter-Mernorial suggests that the economic 
superstructure could exist independently of this foundation, as if the peo- 
ple of Nova Scotia could al1 make a living by taking in each other's 
laundry after the "basic economy" had collapsed. 

302. The Canadian Mernorial used a sectoral approach in 
describing the importance of the fishery for two reasons: first, to convey 
the essential point that the basic sector of any economy generates the 
exports that provide the foundation for economic growth and develop- 
ment, and secondl,~, to demonstrate the crucial importance of the fishing 
industry to the vitality of the basic sector of Nova Scotia's economy. The 
United States denigrates the relative contribution of the fishery to the 
economy of Nova Scotia without acknowledging that ils contribution is 
greater in proportional terms than the contribution of iron and steel to 

Io Reply, Annexes, Vol. I I ,  Part 1. p. 7. paras. 11-12; Appendix 1. p. 33, Table 2. 
'' I.C.J. Repwts /PSI, p. 133. 
" I.C.J. Reports 1974. p. 29. para. 66: pp. 197-198, para. 58. 

United Stnres Counter-Mernorial. Soeio-Eeonornic Annex, Vol. 111, Annex 4, p. I I .  
Dara. 10. 
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the German or Belgian economy, or wine to t h e  French economy'". 
Forestry is also a very prominent economic sector in Canada, and is 
internationally recognized as such, and yet forestry contributes only 0.7 
percent of employment and 0.8 percent of GDP to the national economy. 
(The reason for the importance of these "basic" sectors in driving the 
economy, of course, is the "multiplier effect" described in Canada's 
Memorial and Counter-Mernorial. and analysed in some detail in 

@ Volume II, Part 1 of the Annexes to this Reply.).[Figure 27.1 

303. The United States Counter-Memorial attempts to isolate the 
economic damage that would be created by loss of access to Georges 
Bank to five major ports where the offshore fleet is based3'. The United 
States apparently assumes that the small vessel fleet scattered in ports 
along the Coast of southwest Nova Scotia never fishes on Georges Bank, 
notwithstanding its close proximity and the data Canada has presented 
to the contrary. The United States also appears to assume that an "off- 
shore" fisherman's home is necessarily in the port where his ship anchors 
(instead of in the less expensive dormitory communities outside the main 
ports); that a fisherman's spending power stops at the municipal bound- 
ary; and, finally, that the boat builders and suppliers of al1 types of ser- 
vices to the Canadian fishing effort on Georges Bank are similarly con- 
fined to five main ports. These assumptions on the part of the United 
States are wrong. The Canadian Counter-Memorial and Volume I I ,  
Part 1 of the Annexes'to this Reply demonstrate the pervasivieconomic 
impact of the offshore fishery rhroughout southwest Nova Scotia". 

~p 

" II is instructive to compare the relevant importance of major industries in othcr coun- 
tries in 1978: 

Percentage of GDP 
lron and steel. Germany 2.6 
lron and steel, Bclgium 1.4 
Winc. France 0.6 
Automobiles. Japan 2.3 
Automobiles, United States 2.6 
Forestry, Canada 0.8 

These camparisons underscore the importance that mus1 be attached ta basic sector 
activities. Even the Unitcd States would find il difficult to dismiss the abovc-nated 
industries as economically insignificant. OECD Economic Surveyr, 1982. Belgium, Lux- 
embourg. p. 65, Table B. OECD Economic Surveys, 1980. Federal Republic of Ger- 
many, p. 64. Table A. Annuoire Slaiislique de Io France. 1982. Paris. Institut national 
de la statistique et des études économiques. 1982, p. 227, Tableau 3.01-1. Slorislicol 
Absrrocr of the Uniled Sioier. 1981. United States Department of Commerce. Bureau 
of the Censur, p. 424, Table 707. Jopon. Sialisiieol Yeorbook. Tokyo. Statistics 
Bureau. Prime Minister's Office, July 1982. p. 539, Table 348. Yeorbook of lndusfriol 
Siorislics. 1980 Edition. Vol. 1. General Industrial Statistics. New York, United 
Nations. 1982. pp. 47, 174, 195. 271, 286 and 553. Ses, Reply. Annexes. Vol. II, Part 
IV, Annexes 65-70; Uniied Stores Counler-Mernorial. Sdo-Eeonornie Annex, Vol. III. 
Annex 4. Appendix A, Table 2. Employmcnt figures, by seetor, have been used Io 
approximate Massachusetts statc GDP, by sectar. See Reply. Annexes. Vol. II, Part 1, 
Appendix 1. p. 49. Table 20. 

" United Siaies Counler-Mernorial, Socio-Eeonomie Annex. Vol. III. Annex 4. pp. 25- 
26. para. 25. 

'6Cnnndion Counier-Mernorial, pp. 121-124. paras. 304-317; Reply. Annexes. Vol. II. 
Part 1. pp. 15-17. paras. 21-29. 
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304. In the "economic analysis" offered in its Counter-Memorial 
and supporting Annexes, the United States presents data on a provincial 
and state basis rather than on the basis of the regional economy. Such a 

@ chan. in scale does not affect the overall result. Figure 28 compares the 
relative dependence of Nova Scotia and Massachusetts on income 
derived from fishing activities on Georges Bank. Nor is the overall result 
changed if relative dependence is re-calculated using the understated and 
erroneous estimates appearing in the Unitéd States Counter-Memorial 
and its Annexes (Volume III, Annex 4)". The United States data are 
used not because they are considered accurate but rather to show that 
the United States cannot produce evidence to put its clairn in an  equita- 

@ ble light. Figure 28 makes clear why the Canadian line would minimize 
any disturbance to the settled economic patterns of the Parties. while the 
United States line would grievously damage the economy of southwest 
Nova Scotia and produce only marginal benefits for Massachusetts. 

305. The United States Counter-Memorial attempts to dismiss as  
inconsequential the economic impact and social costs for southwest Nova 
Scotia arising from a loss of access to Georges Bank". It is therefore 
instructive IO compare the magnitude of the economic decline that would 
be suffered by southwest Nova Scotia with the decline in G D P  actually 
suffered by OECD countries during the recent economic recession. The 
very real hardships faced by western industrialized nations, such as the 
United States, were generated by percentage changes in G D P  ranging 
[rom just f1.9 percent to - 1.0 percent". The decline in regional G D P  
faced by southwest Nova Scotia resulting from loss of access to Georges 
Bank would be in excess of 10 percent. The disruption to communities 
and economic activities would be proportionately more severe. And it 
would be permanent. 

Section IV. The United States Counter-Mernorial Does Not 
Suhstantiate I ts  Conclusions Regarding Economic Equities 

306. Having presented in the Annexes to its Counter-Memorial 
(Volume III, Annex 4) an  "economic analysis" that avoids addressing 
most of the relevant economic considerations, the United States asserts 
that this "analysis leads to the conclusion that, even if economic 

"The ratio of relative dependence. Nova Swtia ta Masrachurctts. calculated using the 
United States data. is 17:l. Unired Srares Counier-Mernorial. Soeio-Econornic Annex. 
Vol. I I I .  Annex 4. Appendix B. pp. 2-3, Tables I and 2. 

'W~lnired Srores Counrer-Mernoriol. p. 215. para. 344. 
IV I n  1981. growth of Unitcd States GNP slowed to +1.9 percent. while the aggregate 

GNP/GDP of al1 European OECD ountr ies  declined by only -0.8 percent. In 1982. 
United Siatcs CNP dccrcarcd by -0.9 percent. while thc GNP-GDP of the European 
OECD countrics declined by -0.1 percent. OECD Econornic Ourlook. Vol. 3 3 ,  Organi- 
sation for Economic Co-operation and Developmcnt. July 1983, p. 44. Table 12. Sec 
Reply. Annexes. Vol. I I .  Part IV. Annex 71. 
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dependence and relative wealth were legally relevant, the adjusted per- 
pendicular line proposed by the United States is a more equitable solu- 
tion than any boundary crossing Georges Bankao". 

307. The purported analysis does no such thing. The conclusion 
stated in the United States Counter-Memorial is not even hinted a t  - 
much less supported - by Annex 4, Volume III of the Annexes to the 
United States Counter-Memorial, which a t  no point undertakes a com- 
parison of the economic impact of the United States line on Canada with 
the economic impact of-the Canadian line on the United States. Equity 
requires a weighing of the relevant circumstances and not a selective 
argument about only one side of the balance sheet. An equitable solution 
should produce a boundary crossing Georges Bank. The United States 
Counter-Memorial presents no economic data or argument to suggest a 
contrary conclusion. 

Section V. The United States Counter-Mernorial Does Not Impugn 
Canada's Evidence That the Canadian Georges Bank Fishery 

Has Deep Historical Roots 

308. The United States Counter-Memorial does not refute the 
Canadian Memorial's presentation of the history of the Canadian fishery 
on Georges Bank. In response to the unequivocal evidence of Canada's 
historical fishery on Georges Bank as presented in the Canadian 
Memorial", the United States merely cites the fact that it is not men- 
tioned in a 1945 article on the Canadian fishing industrf'. This isolated 
and minor point in no way supports the United States claim that "[ilt 
can only be assumed that this leading reporter on Canadian fisheries was 
unaware of any Canadian fishing activity on Georges Bank prior to 
194543". On the contrary, the reporter to whom this quotation refers, 
F. W. Wallace, is cited in the Canadian Memorial with reference to his 
1914 description of the exploitation of Georges Bank by Digby fishing 
vessels". Indeed, it is likely that Mr. Wallace wrote the 1916 report 
quoted in the Canadian Memorial that refers to Canadian offshore fish- 
ing efforts on Georges Bank'5. These articles, written a t  the lime of the 
events they describe, are more cogent evidence of Canadian fishing on 
Georges Bank than the 1945 article referred to in the United States 
Counter-Memorial, which was written mostly from memory some 30 
years after the events had passed. As stated in the "Foreword" to the 
1945 article, Mr. Wallace admitted that "[slince printed or written 

a United Stores Counter-Mernoriel, p. 21 5. para. 343. 
'' Canndion Mernorinl, pp. 83-88. paras. 179-194. 

United Stares Counrer-Mernorial, pp. 52-53. para. 66. 
'J Unired Srorer Counrer-Mernoriol, pp. 52-53. para. 66. 

Cnnndion Mernorial. pp. 84-85. para. 184. 
'' Conodion Mernorial. pp. 84-85. para. 184. 
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lCNAF subarea for pre-1933 catches52. The United States assertions 
concerning tbis early period, therefore, have no basis in fact. Part II, 
Volume II  of the Annexes to this Reply contains a detailed analysis of the 
statistical data underlying the ICNAF reports and demonstrates that they 
do  not support the conclusions drawn by the United Statesi3, 

31 1. Several other historical issues raised in the United States 
Counter-Memorial are dealt with elsewhere in this Replys4 or in earlier 
Canadian pleading~'~, and need not be pursued in depth at this point. It 
is sufficient to refer briefiy to these i lues  at this time. 

312. The United States again reverts to the legally unprecedented 
position that statistical areas established under multilateral fisheries 
agreements are relevant to the delimitation of boundarie~'~, an issue that 
was dealt with fully in the Canadian Counter-Mernorial". The United 
States seeks to demonstrate the historical importance of the eastern por- 
tion of Georges Bank to the United S t a t e ~ ' ~ ,  overlooking not only the 
recent statistical evidenceS9, but incontrovertible historical evidence that 
United States haddock catches - the most important groundfish species 
- were historically concentrated at the western end of Georges Bank. 
The United States Counter-Memorial cites isolated examples of histori- 
cal fishing on Georges Bank from the State of Maine" - none of them 
really suggesting that as a proportion of the total Maine fishery, or as a 
proportion of the total United States fishery on Georges Bank, this fish- 
ing activity surpassed the negligible levels it has exhibited in recent 
times6". The United States depiction of the evolution of the Georges 
Bank scallop fishery6', showing Canadian catches beginning only in 
1954, distorts the true historical picture, since it relies on purely 

" Furthermore. the table for redfish does not provide a breakdown by subarea until 1936. 
The graph depicting cod catches. however, appears ta, make the arsumptian that 
Canadian catches prior ta 1933 were takcn in subarea 4. No evidence or reasons are 
offered for this assumption, which appears 10 be no more than a conjectural effort by 
the ICNAF staiistician to complete the record. ICNAF. Second Annuol Report. /or the 
year 1951-52, Pari 4. pp. 41. 49, 53. 57. 62 and 65; ICNAF. Sroristieol Bulletin. 
Vol. 2./or the year 1932, Part 1 ,  pp. 10-12. See also Reply. Annexes, Vol. II. Part il, 
pp. 291-292, para. 27; pp. 293-294. para. 30. 

I' Reply. Annexes, Val. II, Part II. pp. 290-294, paras. 25-31. 
" Reply. paras. 97-98; Reply. Annexer, Vol. II. Part II. pp. 279-282. paras. 2-9. 

Canadion Counter-Mernorial. pp. 167-171. paras. 410-415; pp. 178-187, paras. 431- 
455: Conodion Counrer-Mernorial, Annexes. Vol. III, Chaps. Ill-V, pp. 23-46. paras. 
68-121. 

@@ Unired Siores Counier-Mernorial. p. 83, para. 105; p. 85. Figure 14; p. 87. Figure 15. 
" Conodion Counrer-Mernoriol. pp. 167-171, paras. 410-415. 
" UttiredSfofes Counter-Mernoriol, pp. 63-66, paras. 77-81. 
5P See Reply, para. 288. 

United Srares Counter-Memariol, pp. 66-73. paras. 83-86. 
" Reply. para. 284. 

@ United Stores Counier-MernoNol, p. 61, Figure 10; United S t a t u  Counier-Mernorlol, 
Docurnentory Annexes. Vol. V. Anner 20. 
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315. The United States Counter-Memoriai and ils Annexes 
(Volume 11, Annex 7) do not detract from the Canadian presentation on 
the history of the Canadian fishery on Georges Bank, which was outlined 
in the Canadian Memorial and Counter-Memorial and reviewed in detail 
in Volume II  of the Annexes to the Canadian Counter-Mernorial. More- 
over, the United States version of the history of this fishery is based 
upon alleged evidence that has no probative value in terms of the conten- 
tions that the United States is attempting to advance. What emerges 
from a review of al1 of the pleadings submiited by the Parties is thai 
Canada's Georges Bank fishery has deep historical roots and that this 
fishery has developed from the nineteenth century to attain ils current 
leading position in that area. 



CHAPTER VI 

THE APPROPRIATE METHOD AND EQUITABLE RESULT IN 
THE PARTICULAR GEOGRAPHICAL CIRCUMSTANCES 

OF THE GULF OF MAINE AREA 

Introduction 

316. The United States Counter-Memorial seeks to discredit the 
method of delimitation used by Canada with arguments that miscast the 
Canadian position. that misinterpret the applicable law, and that both 
misinterpret and misapply State practice. Here as elsewhere. the United 
States refutes positions that Canada does not hold. Thus, the United 
States Counter-Memorial alleges that Canada puts the equidistance 
method forward as  necessarily required or preferred by the applicable 
law. The United States Counter-Memorial. in criticizing Canada's 
description of State practice in maritime boundary delimitation gives an 
erroneous picture of such practice. Through its silence on Article 6 of 
the Convention on the Continental Shelf, the United States Counter- 
Memorial ignores the treaty law that is binding on the Parties in the 
present delimitation and that confers on the equidistance method an 
obligatory force unless another line is justified by special circumstances. 

317. The United States rejection of the Canadian line is based on 
the view that when a land boundary is situated "within a deep coastal 
concavity", the equidistance iiiethod produces an inequitable result 
because it cuts off the "primary" coast a t  the back of the concavity from 
its "seaward extension" into the open sea area bcyond the concavity. The 
United States, in effect, argues that thefurrhest land dominates the sea 
a t  the expense of the nearesr land, which is to say that one land area 
dominates the other. 

318. The United States seeks to support ils contentions by 
appeals to examples of State practice in what it alleges are two "geo- 
graphically similar areas". But the areas, when examined, turn out to be 
significantly different in terms of both physical and political geography. 
These instances of State practice therefore provide no guidance as  to the 
appropriate method in the particular geographical circumstances of the 
present case. 

319. The United States assertion that the Canadian line produces 
an inequitable result in the Gulf of Maine area is founded, Jirsr, on a 
mistaken view of the effects of concavities and convexities on the course 
of an equidistance line, and secondly, on a selective and incomplete view 
of the geographical situation in the Gulf of Maine area. When analysed 
in the context of the actual geographical situation. it is evident that the 
Canadian line - driven by roughly offsetting geographical configura- 
tions on the coasts of the two Parties - affords equal treatment to cor- 
responding portions of either coast and avoids cutting off either coast 
from sea areas appurtenant to it. 
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320. The United States seeks to demonstrate the allegedly dispro- 
portionate effect of the Canadian line by excluding from its proportion- 
ality calculations the very same Bay of Fundy coastline that it uses to 
establish the eastern limit of its test area. But the reasons advanced in 
the United States Counter-Memorial for the exclusion of the Bay of 
Fundy are  contradicted by the inclusion of corresponding sea areas and 
coasts in the proportionality tests on which the United States relies. 
Moreover, the exclusion of the Bay of Fundy from the proportionality 
test is incompatible with the jurisprudence of the Court. When the 
actual geography of the Gulf of Maine area is taken into account, it is 
clear that the Canadian line satisiïes the test of proportionality, whether 
expressed in terms of the relative lengths of the coasts of the Parties or 
in terms of the relative effects of particular geographical features on the 
course of an equidistance line. 

Section 1. The United States Counter-Mernorial Miscasts the 
Canadian View of the Equidistance Method in the Present Case 

321. The United States Counter-Memorial ascribes to Canada 
the view that the equidistance method is "inherently more equitable than 
any other'". Canada. it is said, ignores the fact that this view was 
rejected in the North S e a  Continental S h e l j  cases and instead relies 
upon developments in the law of the sea, including the emergence of the 
200-mile exclusive economic zone and State practice. 

A. THE UNITED STATES COUNTER-MEMORIAL MAKES UNFOUNDED 
ASSERTIONS ABOUT THE STATUS OF THE EQUIDISTANCE METHOD 

I N  THE JURISPRUDENCE A N D  UNDER THE CONVENTION 
ON THE LAW OF THE SEA 

322. That Canada does not regard the equidistance method as 
"inherent", or required, or preferred in law, is in fact admitted in the 
United States Counter-Mernorial: which nevertheless proceeds to rebut 
this proposition as though Canada did adhere to it. In doing so, the 
United States misinterprets the way in which the equidistance method is 
dealt with in the jurisprudence and fails to elucidate accurately the way 
in which the Court treated both proximity and equidistance in the North 
S e a  Continental Sheljcases.  What the Court rejected in those cases was 
the "idea of absolute proximity" and the notion of inherency, the "fun- 
damentalist" position that would have made equidistance both universal 
and compulsory, without regard to equitable principles or an equitable 
result'. The Court, however, clearly did not reject the role of proximity 
as  an  important factor and an important test, and it affirmed the value 
of equidistance as a method of delimitatio?. In brief. Canada's position 
on equidistance is wholly consistent with the views expressed by the 

' Unired Slorer Counrer-Mernorial, p. 137, para. 192. 
UniredSrores Counter-Mernorial, p. 137. para. 192. 
' I.C.J. Reporrr 1969, pp. 30-31. paras. 41-42. 
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Court in 1969'and with subsequent adjudications that have endorsed 
those views. 

323. The United States Counter-Memorial also questions the sta- 
tus of the equidistance method in the delimitation of 200-mile zones on, 
the ground that the new Convention on the Law of the Sea (the delimi- 
talion provisions of which the linited States has specifically declined to 
recognize as  generally applicable under customary international law) 
makes no mention of this method'. This fact is explained - as  the 
United States account itself makes apparent5 - by the adoption of the 
principle of "consensus" as the operating rule of the Third United 
Nations Conference on the Law of the Sea, and by the avoidance of vot- 
ing on specific provisions except as a deadlock-breaking mechanism to be 
used as  a last resort. Under the consensus principle, a formula that omit- 
ted any reference to "equidistance" or "equitable principles" proved to 
be the only way of reconciling conflicting views on delimitation. What is 
most significant in the negotiating history recounted by the United 
States is that a t  no point was it even suggested that any other method 
than equidistance - including perpendicularity - had sufficient general 
validity to be included in the text. 

B. T H E  UNITED STATES COUNTER-MEMORIAL MAKES UNFOUNDED 
ASSERTIONS ABOUT THSI STATUS OF THE EQUIDISTANCE 

METHOD I N  STATE PRACTICE 

324. The United States Counter-Memorial alleges that Canada 
regards State practice as according the equidistance method a legally 
required or preferred status in law6. Again, the Canadian arguments are 
miscast, but the United States Counter-Memorial goes yet further and 
tries to show that in fact the equidistance method ,bas little support in 
State practice7. 

325. The United States argument about the place of the equidis- 
tance method in State practice is based on practicc relating only to a 
particular application of that method; that is, the drawing of boundaries , 

that are  strict or simplified equidistance lines. It is quite common in 
maritime boundary delimitations for States to simplify an equidistance 
line, but these "simplifications" are  not limited 10 the modest adjust- 
ments contemplated in the United States Counler-Memorial. Indeed, the 
very first continental shelf boundary ever negotiated - between 
Venezuela and Trinidad in the Gulf of Paria - is a single straight line 
which exactly balances the areas between it and the true equidistance 

' UnitedStoies Counler-Memoriol. p. 144, para. 212. 
' UnitedStotes Counrer-Memoriol. pp. 141-144. paras. 206-212. 

UnitedStotes Counier-Mernoriol. p. 137, paras. 192.193. 
' UnitedStoter Counier-Mernoriol. pp. 145-146. para. 217. 
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line, so that each country loses and gains the same areas: In other words 
the partiés to the Gulf of Paria agreement established a line that was not 
an equidistance line but that nevertheless had its origins in the equidis- 
tance method. Yet ta the United States, the Gulf of Paria agreement has 
nothing to do with equidistanceg. 

326. The United States fails ta recognize that a modified or 
adjusted equidistance line is as  much an application of the equidistance 
method as what the United States terms a strict or simplified equidistant 
line. Hence, the United States arguments that purportedly contradict the 
Canadian position are in fact irrelevant to the basic contention in the 
Canadian Memorial that "the equidistance method produces an equita- 
ble result in the majority of cases'"". 

327. The Canadian Memorial noted that "[olut of 94 known 
maritime boundaries settled by agreement, 66 of them - almost 71 per- 
cent of the total - utilize the equidistance principle or a modification 
thereof for al1 or part of the boundary"". The United States attempts to 
rebut this proposition, but in doing sa it misconstrues what was actually 
done in many boundary delimitations" and only succeeds in showing 

Reply, Annexes. Val. 1. Part 1, p. 10. para. 3. A former member of the United Kingdom 
Foreign Office has written, "as in the Treaty of 6 February 1942 between Venezuela 
and the United Kingdam relating to the submarinc arcas of thc Gulfof Paria, il is likely 
that the median line will be taken as the starting-point for any negotiatians about the 
boundary of the continental shclf'. J. A. C. Gutteridge: "The 1958 Geneva Convention 
on the Continental Shelf." Brirish Yeorbook qfIniernoiiono1 Law, Vol. XXXV. 1959, 
p. 120. 

The United States includes the agreement betwccn Venezuela and the United Kingdam 
relatine to the Gulf of Paria in the lis1 of continental shclf or maritime boundaries that ~~~~~~ ~ ~ 

do no; incorporate equidistance lines. United Srares Counfer-Mernoriol. Annlyricol 
Annexer, Val. IV, Annex 8, Chap. 2, sec. 2. pp. 16-17. 

'O Canndion Memorial, p. 151. para. 362. The United States position stands in marked 
contras1 to that of S. P. Jagota wha, after a study of 75 agreements delimiting maritime 
boundaries. cancludedjin his lectures to the Hague Academy of International Law that 
"in a large majority occases States have been salislied that the median or equidirtance 
line leadr to an equitable solution or result", S .  P. Jagota: "Maritime Boundary." 
Recueil des Cours. Vol. 171. 1981, Part II, p. 131. 

" Conadion Mernorial. p! 151, para. 362. The total of 94 boundaries settled by agreement 
was compiled by counting each signed delimitation agreement separately. Where there 
was more than one boundary area in a single agreement, as for example in the Mexico- 
United States agreem&t covering the Pacific Ocean and the Gulf of Mexico, each 
boundary arca was counted separately. The United States criticized this appraach 
because "several agreements might apply to the same boundary". [United Srnres 
Counier-MernoNol, p. 145. fwtnote 3.1 However,, many existing agreements delimit 
only part of the boundary area, and a number of the examples advanced by the United 
Stater refer ta boundaries that do not extend 10 the full ertent of coantal State jurisdic- 
lion. In itr list of boundaries that da oat incarparate equidistance lines [United Stores 
Counrer-Mernorial, Anolylirol Annexes. Vol. IV. Annex 8, Chap. II, sec. 1. pp. 15-16], 
the United States counts a single boundary between France and Venezuela twice. The 
United States also criticizes Canada for including agreements that are no1 yet in farce. 
In fact, the exclusion of these agreements makes little difierence. Almost 71 percent of 
the agreements in force use the equidistance method or a modification thereof for al1 or 
part of the boundary. 

" See Reply. Annexes, Vol. 1, Part 1, pp. 9-14, paras. 1-14. 
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that more than 70 percent of 82 boundaries referred to have utilized the 
equidistance method for the whole or part of their course13. Rather than 
contradicting the Canadian position, the United States presentation 
confirms and reinforces it. 

328. The United States treatment of the way in which the equi- 
distance method is applied, and its failure to recognize the various uses 
of that method in State practice, is a t  odds with its own documented 
practice. The negotiation of the boundary agreement with Cuba has been 
described by a United States official as  follows: 

"During the technical discussions, comparable artificial 'construc- 
tion lines' were drawn along the southern Florida coastline. An equi- 
distant line was then calculated by use of the Cuban straight baselines 
and the artificial construction lines of the United States. Another 
equidistant line was calculated by use of the relevant base points on 
the low-water line of the coasts of the two countries. A third line was 
then created between those two lines, which was not equidistant, but 
which divided equally the area between them. The final boundary 
represented a negotiated settlement based on equitable principles14." 

These comments illustrate the great utility of the equidistance method in 
the negotiation of maritime boundaries in accordance with equitable 
principles. As in the Gulf of Pariaagreement, an equidistance line pro- 
vided a touchstone or reference point for the actual construction of the 
United States-Cuba line. 

329. State practice, therefore, demonstrates unequivocally that 
States have used equidistance far more than any other method, and in 
that sense it is "preferred" in fact. Moreover, where practice is so con- 
sistent and widespread, it indicates that States view the equidistance 
method as producing an equitable result in the great majority of cases. 
This was the point made in the Canadian Memorial and il is not gain- 
said by the United States Counter-Memorial. 

C.  THE UNITEI) STATES COIINTER-MEMORIAL IS S ILENT ON THE 
STATUS OF THE EQUIDISTANCE METHOD U N D E R  ARTICLE 6 OF THE 

CONTINENTAI. SHELF CONVENTION 

330. There is one respect in which equidistance is required and 
preferred in law. Article 6 of the 1958 Convention on the Continental 

"This figure is derived by treating al1 of the agreed boundaries mentionid in the United 
Stoies Counier-Mernorial. Anolytieol Annexer, Vol. IV, Annex 8, Chap. I I ,  secs. 2 and 
3, as boundaries thai "utilize the equiùistance principle or a modification ihereof for al1 
or part of the boundary". 11 agreements that are not yet in force are included. ihere arc 
92 boundaries. over 66 percent of which have uiilired the equidistance method. 

" R. W. Smith: "The Maritime Boiindaries of the United States." The' Ceographicol 
Review, Vol. 71. No. 4, 1981. p. 402. Reply, Annexes. Vol. I I ,  Part IV. Annex 72. 
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Shelf" requires States, in the absence of agreement and special circum- 
stances, to delimit their continental shelf boundaries on the basis of 
equidistance: 

". . . under Article 6 the equidistance principle ultimately possesses 
an obligatory force which it does not have in the same measure 
under the rules of customary law; for Article 6 makes the applica- 
tion of the equidistance principle a matter of treaty obligation for 
Parties to the ConventionL6." 

While the United States agrees that Canada and the United States are  
parties to the Convention on the Continental Shelf and that Article 6 is 
"relevant to this proceeding as  a source of principles and rules for 
delimitation of the continental shelf"", it nevertheless avoids addressing 
the status of the equidistance method in this case as  a binding principle 
of conventional law. Canada affirms the position taken in its Memorial 
and Counter-Memorial that the "equidistance-special circumstances 
rule" of Article 6 is applicable to this case as a particular expression of 
the fundamental norm of delimitation and, moreover, that it has obliga- 
tory force to the extent that the delimitation of a single maritime bound- 
ary in the present case involves the delimitation of the continental 
shel f". 

Section II. The United States Rejection of the Canadian Line 
1s Founded on an Erroneous Analysis of State Practice and 

of the Geography of the Gulf of Maine Area 

A. THE UNITED STATES ARGUMENTS CONCERNINC THE LOCATION 
OF THE LAND BOUNDARY A N D  THE INFLUENCE OF THE BACK OF A 

DEEP COASTAL CONCAVITY WOULD DIVORCE THE DELIMITATION 
FROM THE COASTS ACTUALLY ABUTTING THE 

AREA TO BE DELIMITED 

331. The equidistance method, according to the United States, 
prevents the innermost portions of a deep coastal concavity from control- 

IJ Article 6 states: 
"1. Where the same continental shelf is adjacent ta the territories of two or more 

Slatcs whosc coasts arc opposite each othcr. the boundary of the continental 
shclf appertaining to such States shall be detcrmined by agreement bctwccn 
thcm. In thc absence of agreement, and unlesr anathcr boundary linc ir justiiicd 
by spccial circumrtanccr. the boundary is thc median linc. cvery point of which 
is cquidistant from thc ncarcrt points ofthc basclines from which the breadth of 
the territorial sca of each State is measured. 

2. Where the same continental shelf is adjacent ta the tcrritories of two adjacent 
States. the boundary of the continental shclf rhall bc dctcrmincd by agreement 
bctwecn thcm. In the absence of agrccmcnt. and unlcss anathcr boundary line is 
justified by special circumstances, the baundary shall be determincd by applica- 
tion of the principle of equidistance fram the nearesi points of thc baselines 
from which the brcadth of the territorial sea of each State is measured." 

l6 Anglo-French Coniineniol Sheljaward. p. 48. para. 70. 
" United Sioies Memoriol. p. 101. para. 165. 
la Cnnodion Memoriol. p. 120. paras. 281-282; Conodinn Counier-Mcmoriol. pp. 228- 

229. paras. 547-551. 
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@ ling the course of the line ouiside the concavity". Figure 21 of the 
United States Counter-Memorial is intended to demonstrate this point. 
In paragraphs 69 to 78 of this Reply, il was pointed out that this view 
simply represents another version of the United States argument con- 
cerning perpendicular extensions of "primary" coasts. For the "back  of 
a deep three-sided or multi-sided concavity can project itself into the 
outer area only if the effect of the more proximale coasts that form the 
opposite sides of the concavity are given a "secondary" status and dis- 
counted in drawing the boundary. In arguing that "Canada's line does 
not take into account the location of the land boundary between the Par- 

. ties within a deep coastal concavity, in the far northern corner of the 
Gulf of Mainezo", the United States is, in effect, contending that an 
equidistance line inside a concavity will always produce inequity unless 
the land boundary lies precisely in the centre of the back of the con- 
cavity, dividing the "primary" Coast into segments of equal length". For 
only when that special requirement is satisfied will the geographical 
circumstances at the back of the Gulf of Maine mirror the geographical 
situation of the coastal wings, which, under the equidistance method, 
control the course of the line in the outer area. 

332. In Tact, the very device used by the United States to illus- 
trate its point demonstrates that the argument is ill-founded. The semi- 
circle test, analogous ta the rule for defining bays, indiçates whether the 
coasts of a concavity are related to the waters outside as well as to those 

@ within il". Figure 21 of the United States Counter-Memorial demon- 
strates, therefore, that the Gulf of Maine is a deep coastal concavity, 
with the coasts in the inner ares related to the waters of the inner area. 
The outer area, by contrast, is dominated not by the wasts at the back of the 

@ concavity, but by the coastal wings that aclually abut the outer area. Figure 21 
of the United States Counter-Memorial shows, moreover, that regardless of 
the position of the land boundary,or of the agreed point of commencement of 
the maritime boundary, an equidistance line systematically divides the waters 
within the concavity in proportion to the lengthof the coastlines, a result thatis 

@ l9 United Srares Counrer-Memoriol, pp. 181-193, paras. 291-302. Figures 21 and 22: rce O in particular p. 184, para. 294. 

m UniledSlores Counrer-Memorial, p. 181, para. 291. 
" UnitedSiores Memoriol. p. 173. para. 285. 
"See Reply. Chap. II. p. 61. footnotc 63. 
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inevitable because it is equally acbieved by the only conceivable application 
@ of the perpendicular method to a semi-circular concavityz3 [Figure 2q. 

333. Beyond the closing line of the concavity, the equidistance 
line reflects the greater proximity of the two "sides" of the concavity and 
the balance and symmetry of the coastal wings formed by these two 
"sides" together with the coasts facing the open sea on either side of the 
mouth of the concavity. The failure of the back of the concavity to con- 
trol the line is justified by its comparative remoteness from the outer 

@ area. Figure 21 of the United States Counter-Memorial shows that the 
influence that the back of a concavity exerts upon a delimitation in the 
outer area is a function of the relative dimensions of the concavity. 
When the concavity is deep - that is, when its depth is equal to or 
greater than the radius of the semi-circle having as its diameter the 
width of the concavity a t  its mouth - the  back of the concavity will not 
control the course of the line in the outer area. However, when the con- 
cavity is shallower than the semi-circle, the "tri-point", equidistant from 
the two coastal wings and the back, moves outside the closing line, and 
accordingly the back of the concavity will influence the course of the line 
in the outer area. Thus, it is not because the coasts of Maine and New 
Hampshire have been "used up" in determining the line in the inner area 
that they have no influence in the outer areaz4. They have no influence in 
the outer area for the very reason that the Gulf of Maine is, as  the 
United States asserts, a deep coastal concavity and that the Maine and 
New Hampshire coasts, accordingly, are too remote from the outer area 
to determine the course of the line there. 

"This conception of the Gulf of Maine as a semicircular concavity ignares the Bay of 
Fundy. If borh the Bay of Fundy and the Gulf of Maine were treatcd as "closed for 
the purpoaes of a propartionality test, the Canadian line more than salisfies the test. For 
the calculationr set out below. the Bay of Fundy was "closed" and the length of the 
Canadian coastline measured by the straight line from the international baundary tcr- 

@O minus to Cape Sable show" in Figures 24 and 25 of the United States Countcr- 
Mcrnorial, the length of the United Statcs coastline on the Gulf of Maine wan mearured 
by the straight lines shawn in Figure 51 of the Canadian Counter-Mernorial, and the 
Gulf of Maine was "closed" by a line from Cape Sable to Nantuckct Island. 
Coastline lengths 

Canada 100 nautical miles 
United States 286 nautical milcs 

Coastline Ratios 
Canada:United States 26:74 

Total Sea Area 25,210 square nautical miles 
Sea arear divided by the Canadian line 

Canada 5,4138 square nautical miles 
United States 19.802 square nautical miles 

Areal Ratios 
Canada:United States 21:79 

l4 United ~ & t e s  Counrer-Memoriol. pp. 184 and 189, paras. 296-297. The United States 
erroneously attributes ta Canada the argument that the Maine and New Hampshire 
coasts have no influence on the outcr arca because they have bccn "used up" in the 
inner area. The references to the Canadian Mernorial (paras. 340 and 353). on which 
the United Statcs relies. da no1 make this argument. 
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334. The contentions of the United States on the proper effect of 
the "back of the Gulf', and of the location of land boundaries within 
coastal concavities, a re  not supported by State practice in analogous geo- 

@ graphical situations. The Gulf of Venice [Figure 301 is similar to the 
Gulf of Maine area; it is an embayment, a "deep coastal concavity" sur- 
rounded by coasts on three sides, opening onto a broader sea. Moreover, 
it contains an elongated sea area to one side - the Gulf of Trieste - 
that can be likened to the Bay of Fundy. 

335. In the Gulf of Venice, the land boundary between ltaly and 
Yugoslavia terminales on the eastern coast of the Gulf of Trieste, with 
the result that the "back of the Gul f '  is constituted wholly by ltalian 

@ coastline [Figure 301. According to the reasoning of the United States, 
the coast a t  the "back of the Ciulf' projects seaward beyond the Gulf; 
hence a boundary based on equidistance outside the Gulf would be ine- 
quitable because it would deprive the northern coast a t  the back of the 
Gulf of its seaward extension. 

336. The boundary in the Gulf of Venice does not appear to have 
been influenced by such considerations. From its commencement a t  the 
outer limit of the territorial sea, the boundary is an equidistance line 
through the Gulf of Venice and out into the Adriatic Sea. Full weight is 
given to the coasts of both parties within the Gulf of Venice itself and 
beyond". The United States argument that equidistance produces a cut- 
off effect in relation to the coast a t  the "back of a Gulf' ,  and that the 
seaward extension of the coast a t  the " b a c k  projects through and 
beyond the Gulf, apparently was not perceived as having any merit in 
this example of State practice. 

337. A parallel may also be drawn with the delimitation between 
Sweden, Norway and Denmark in the Skagerraki6. According to the 
United States lexicon, the coast of Sweden a t  the "back" of the Skager- 
rak, being roughly aligned with a hypothetical general direction of the 
West coast of Europe, would be a "primary" coast, and the opposite 
coasts of Norway and Denmark would be "secondary". Yet. in the inner 
area of the Skagerrak, an  equidistance line has been drawn from the 
"primary" coast of Sweden and the "secondary" coast of Norway. More- 
over, the boundary continues seaward into the North Sea as an equidis- 
tance line governed by the "secondary" Norwegian and Danish coasts. 
The "primary" Swedish coast a t  the back ,of the concavity does not 
control the delimitation in the outer area. 

" Some adjustments, nccessitated by the prescnce of small islandr in the boundary area, 
were made 10 the boundary line as it proceeded through the Adriatic Sea: see Reply. 
Annexes, Vol. 1, Part II, p. 146, Figure 17. 

l6 See Reply. Annexes. Vol. 1. Part I I ,  p. 130, Figure 14, and p. 156, Figure 19. 
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B. THE UNITED STATES COUNTER-MEMORIAL MISCONSTRUES 
STATE PRACTICE I N  "GEOCRAPHICALLY SIMILAR AREAS" 

338. An erroneous perception of the geography of the Gulf of 
Maine area has led the United States to invoke State practice in areas it 
regards as "geographically similar": that is, areas where "the location of 
the land boundary in relation to a deep coastal concavity would cause an 
equidistant line to encroach upon the extension of the coastal front of 
one of the States2'". But the areas said by the United States to be geo- 
graphically similar - the North Sea and the Bay of Biscay - differ 
fundamentally from the Gulf of Maine area, and the United States has 
misconstrued significant aspects of these delimitations. Analogies with 
delimitations in other coastal concavities are of no relevance unless they 
display a similarity with the Gulf of Maine in terms of both political and 
physical geography. 

339. In any event, the United States has isolated only two exam- 
ples from a substantial body of State practice, and has given excessive 
significance to them. The United States contends that these two exam- 
ples "may illuminate the equitable principles that apply in the case 
before the Courtis". In Canada's view, however, these isolated and 
readily distinguished examples cal1 to mind the admonition of Judge a d  
hoc Jiménez de Aréchaga in his separate opinion in the-Tunisia-Libya 
Continental Shelfcase, to the effect that principles adopted in "special 
agreements accepted by the Parties . . . are not imposed by the general 
rules of international law which the Court is called upon to 
identifyZ9.. .". 

1. The North Sea 

340. The Netherlands-Federal Republic of Germany-Denmark 
boundary area in the North Sea does not provide an adequate parallel to 

" United Slotes Counrer-Memoriol, pp. 226-227, para. 375. Ironically, the examples of 
State practice in allegcdly similar geagraphical situations dealt with by the United 
States demonstrate a point no1 brought out in the United States Counter-Memorial. 
This is the complele irrclcvance of the perpendicular mcthod to either of the delimita- 
lions in question. In neither instance was the perpendicular method adopted. and in nei- 
ther case could a perpendicular be canstructed Io any conceivable "gcncral direction of 
the coast" in the area to be dclimited. The suggestion by the United States that the 
clasing line from Cabo Ortcgal to Pointe du Raz "represcnts the general direction of the 
coast in the vicinity of the Bay of Biscay" [Uniled Stores Counler-Mernorial, pp. 255- 
256, para. 3961 mur1 be bared upon some hypothetical macrogeographical general 
direction of the coasts. 

la United Stoles Counler-Mernorial. p. 226, para. 374. 
"I.C.J. Reports 1982, p. 130, para. 99. This caution againat seeking to derive general 

principles from individual examples of Statc practice applies o fortiori to attempts Io 
derive rules or principles from the absence of State practice as the Unitcd States tries Io 
do. Thus. thc United States argues thal s i n n  only 25 percent of potcntial maritime 
boundaries have bccn dclimited. it is possible to conclude that the equidistance method 
has been used in lcss than 8 percent of "the maritime boundary situations". Unired 
Slotes Counler-Memorinl, pp. 145-146, para. 217. 
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the Gulf of Maine area,first, because its physical geography is dissimi- 
lar - the concavity is two-sided rather than multi-sided - and 
secondly, because its political geography bears no comparison with the 
Gulf of Maine area a t  all. Indeed, the judgment of the Court in the 
North S e a  Continental Shelf cases stressed the fact that the inequity 
wrought by the equidistance method in that area was occasioned by the 
existence of three States, with the German coast having a recessive or 
concave configuration in relation to the rnoderately convex coasts of 
Denmark and the Netherlands on either side: 

"lt will be observed that neither of the [equidistance] lines in ques- 
tion, taken by itself, would produce this [inequitable and dispropor- 
tionate cut-off] effect, but only both of them together30 . . ." 

Thus, the United States can only draw a parallel between the North Sea 
and the Gulf of Maine by viewing Massachusetts and Maine-New 
Hampshire as separate nation-States. This only highlights the lack of 
similarity between the Gulf of hlaine and the North Sea areas. 

341. But even if the North Sea had not involved three States, the 
parallel would be defective, for in focusing on the concavity of its own 
coast, the United States has overlooked the fact that Canada possesses a 
considerably more pronounced concave feature. A true analogy would 
have to take into account the concavity on the Canadian side as well as 
the concavity on the United States side. In a hypothetical situation 
where one or more States fronted on the innermost sector of the Gulf of 
Maine, while other States fronted on the convex portions of the coastal 
wings of Nova Scotia and Massachusetts, the State most prejudiced by 
the application of the equidistance method would be the State with a 
coastline on the Bay of Fundy". 

342. An equally significant distinction between the North Sea 
and the Gulf of Maine area is that the land boundary in the Gulf of 
Maine area is situated deep within the interior of the concavity, or, as 

I.C.J. Reporrs 1969, p 17. para. 7. See alro I .C.J. Reporis 1969, pp. 17-18. para. 8 and 
pp. 49-50. para. 91. where the Court itates: 

"But in the present case there are three States whore North Sea coastlines are in 
Tact comparable in length and which, therelare. have been given broadly equal 
treatment by nature except that the configuration of one af  the coastlines wauld. i l  
the cquidiatance mcthad is used. deny to one of thesc States treatment equal or 
comparable to that given the other two." 

Judge Padilla Nervo in his Separate Opinion said. "if these lines were taken separately 
and i n  isolation there would be no problem: il ir the sirnultoneuus existence of both 
lines. if constructed thraughout on equidislance principles. that leads ta an inequitable 
result . . . It is the existence of the three coasts with Germany in the middle (and its 
caastal configuration) which creates the problem". I.C.J. Reporrs 1969, p. 89. See alro 
the Separate Opinion of Prerident Bustamante y Rivero. I C I  Reports 1969. 
pp. 61-62. 

" Sec Canodion Counter-Mernorial, pp. 49-50. paras. 118-1 19. 
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345. The United States also asserts that "in the Bay of Biscay. 
there are no geomorphological features of a significance equivalent to 
that o f  the Northeast Channel'' . . .". This proposition i s  a l  odds with 
the facts. Close to the Coast in  the Bay of Biscay lies the Cap Breton 
Canyon, a geomorphological ferture considerably more pronounced than 
the Northeast Channel". Moreover. the United States assertion and the 
absence of bathymetric contours on the numerous maps o f  the Bay of 
Biscay in  its Counter-Memorial mask the fact that among the most 
important characteristics of the Bay o f  Biscay area are. first, the great 
depths to which the seabed descends and, secondly, the marked differ- 
ence in  the width o f  the French and Spanish continental shelves. I n  
implying that the geomorphology of the Gul f  of Maine area i s  more sig- 
nificant than that o f  the Bay o f  Biscay. the United States disregards the 
facl ihat i t  was precisely the physical structure of the seabed that domi- 
nated the negotiations between France and Spain and provided the 
essential rationale for the boundary. 

346. The United States Counter-Memorial implies that the 
rationale for the delimitation of the Bay of Biscay was found in coastal 
geography. But a different explanation of the Bay o f  Biscay line is given 
in  the article (annexed to the United States Counter-Mernorial) by 
Professor José Luis de Azcirraga. This adviser to the Spanish delegation 
in the boundary negotiations wrote as follows: 

"Accordingly,.the line joining points R and T, which i s  seemingly 
unfair to Our interests, is virtually the median line equidistant 
between the isobath curves at equal depths. The special circum- 
stances of France's obvious advantage [sic] shelf size . . . dominated 
the neg~tiations'~." 

347. A n  examination of the boundary in  the Bay of Biscay shows 
that the parties used an equidistance line to Point R at the foot o f  the 
continental slope, some 3,600 metres i n  depth. The line crosses over and 

@ ignores the Cap Breton Canyon [Figure 331. A n  equidistance line sea- 
ward of Point R would ascend the French continental slope, a result that 
is avoided by the change i n  direction o f  the line at Point. R. The line then 
crosses the 4,500-metre isobath at right angles and proceeds seaward in  
a straight line intersecting the hypothetical closing line at Point T. where 
il is equidistant from the 4,500-meire isobath on the French and Span- 
ish seafloor. The line effects a roughly equal division o f  the sea floor 
beyond the 4,500-metre isobath'". 

' 6  United Stores Counrer-Mentorial. p. 245. para. 389. 
"The  Cap Breton Canyon varier in dçpth fram 236 ta 1.330 metres. Whcre it is crossed 

by the Franco-Spanish continental shclf boundary. the Canyon has a depth of  820 
meires and a width of 5% nautical milcs. The Northeast Channel har a depth of  abaui 
250 metrer and varies in width from 20 to 25 nauiicil milcs. For a comparative par- 

@ trayal of the Iwo features. sce Conodion Counrer-Mentoriol. p. 74. Figure 18. 
" J .  L. de Arcirraga: "Erpaia Suscribe. con Francia c Italia. Dos Convenios sobre 

Delimitacion de sus Plataformas Submarinnr Comunes." Rei.isto crpakola de dererho 
inrrrnacional. Vol. XXVIII. pp. 131-138. Reproduced and translaicd in United Srores 
Counier-Mcrnoriol. Analyticol Annexer. Vol. IV. Annex 10, Appcndix A. p. 4.  
The delimitation in the Bay of Biscay ir analyscd in more dctail in ~eply .Ann~.Yes .  
Vol. 1 .  Part 1. pp. 13-16. paras. 15-22, 



140 GULFOF MAINE 11561 

348. The United States sees in the Bay of Biscay delimitation a 
rejection of the equidistance method because an  equidistance line was 
used for only 44 percent of the distance from the land boundary to the 

@ closing line40. Figure 338. however, shows that an equidistance line was 
used to the end of the common continental shelf and slope, and that even 
beyond that point the equidistance principle was employed, for the 
boundary from Point R to Point T is a straight line joining a point equi- 
distant from the coasts and a point equidistant from isobathic contours. 
The very different configuration of the continental shelf in the Gulf of 
Maine area is demonstrated by the fact that depths equivalent to those 
a t  Point R are  only found well to seaward of the terminus o f t h e  
Canadian line. The seaward limit of Georges Bank lies a t  a depth 

@ equivalent to Point Q3 in the Bay of Biscay delimitation [Figure 33AI. 

349. The United States considers that the Bay of Biscay delimita- 
tion reinforces the importance of proportionality. I t  also states that "per- 
haps [the] most important point relevant to the delimitation of the Gulf 
of Maine area concerns the manner in which the Bay of Biscay boundary 
respects the coastal fronts of France and Spain4'". The Bay of Biscay 
boundary is said to "exemplify the principle that a boundary should not 
cut  off the seaward extension of the parties' coastal fronts", and to 
"illustrate the manner in which coastal fronts should be extended in sit- 
uations where the land boundary meets the sea within a deep coastal 
concavity4'". But al1 this presupposes that the delimitation seaward of 
Point R was based on the configuration of the Coast - a presumption 
clearly a t  odds with the explanation provided by Professor de  Azcirraga. 

350. In short, the United States seeks to use this single instance 
of State practice in the delimitation of the continental shelf, where the 
nature of the seabed itself decisively influenced the line agreed to by the 
parties, to draw conclusions about the determination of a single maritime 
boundary in the Gulf of Maine area, where the delimitation of the water 
column is of critical significance. and where the seabed bears no resem- 
blance to that in the Bay of Biscay. The parallel fails both in terms of its 
alleged geographical similarity and in terms of the "illumination"" that 
it is meant to provide. 

351. The United States argument that the Canadian line is inap- 
propriate is founded on the view that an equidistance line will always 

' Unircd Srorer Counrer-Memorial. pp. 245-246. para. 391. 
" Unired Stores Counier-Memoriol. p. 255. para. 394. 
'' Unired Store5 Counlcr-Memoriol. pp. 261-262, para. 404. 
'' United Sloies Counter-Memorial. p. 226. para. 374. 
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the corresponding United States coastline from the international bound- 
ary terminus to the western entrance of Penobscot Bay46. The United 
States, accordingly, suffers no inequity f rom an equidistance line within 
the Gulf of Maine; the reasonable nature of the Canadian line is 
manifest. 

355. In any event, the contention that the Canadian line cuts off 
the United States coast from sea areas appurtenant to it is incompatible 
with the conduct of the United States. Both the 1976 Northeast Channel 
line and the 1974 "lobster line" (used by the United States to enforce its 
claims to jurisdiction over the living organisms of the continental shelf)" 
swing "in front o f '  the United States coast, approaching Far closer to the 

@ coast of Maine than does the Canadian line [Figure 351. These lines, 
which established the limits within which the United States claimed 
jurisdiction over the continental shelf for a period of eight years, make 
nonsense of the argument. advanced for the first time in the present pro- 
ceedings, that the Canadian line cuts off the coast of Maine from its 
seaward extension. 

356. If the Canadian line does not produce an inequitable cut-off 
effect of the coast of Maine within the Gulf, it cannot suddenly produce 
such an effect outside the Gulf. In the outer area, the equidistance line is 
controlled by the opposite and essentially symmetrical coastal wings of 
Nova Scotia and Massachusetts that actually abut the area to be deli- 
mited, rather than by the remote coasts a t  the back of the "deep coastal 
c o n ~ a v i t y ~ ~ " .  At the northern edge of Georges Bank, the line changes 
from a sourhwesrerly to a southeasrerly direction, turning back towards 
the Canadian coast in response to the convex coastal wing of Massachu- 
setts. However, if Cape Cod were to be used as  a controlling coast, the 
change in direction of the line would occur a t  a point significantly fur- 

@) ther to the north and east" [Figures 3 4 0  and 34El. It is these incidental 

a T h e  Canadian coast has been measurcd by meanr of siraight lines (rom the inierna- 
iional baundary terminus ta Cape Maringouin. Cape Maringouin to Cape Split. Cape 
Split ta Digby. Digby ta Cape St. Marys and Cape St. Marys to C a p  Sable. See 

@ Conadion Counier-Memoriol. Figure 7: pp. 56-58. paras. 138-140 and fwtnotes 82-86. 
@ " Unired Srares Mernorial, pp. 84-85. paras. 144-145; p. 87. Figure 16. 

"The line emcrges from the Gulf near the midpoint between the coastal wings. This 

@ resuli is consistent wiih the delimitations in the Gulf of Venice [Figure 301 and in the 
Skagerrak [see Reply. Annexes. Vol. 1. p. 130. Figure 141 where the boundary emerged 
from a concavity inio a more open sea area al  the midpoint between ihc cmstal wings. 
regardlers of the positioning of the land boundary within the cancavity. This rcsuli ir 
also consistent with the delimitation between Norway and the Soviet Union in the 
Varangerfjord. where even ihough the Icngih of the Norwcgian coast bordering the con- 
cavity is 3.7 limes the lengih of the Soviet coasl. the boundary intersectr the midpoint of 
the hypoihetical cloring line drawn hctwccn the caartal wings ai  the mouth of the con- 
caviiy. Reply. Annexes. Vol. 1, Part I I .  p. 78. Figure 4. 
The change in direction of the Canadian line occurr al  turning point 50. the "tripoint" 
beiueen the coaris of Nova Scoiia. Mnssschurettr and Maine. which ir controlled by 
hasepoints on racks off Scal Island, ai  the casicrn entrance to the Cape Cod Canal. and 
on Matinicus Rock. If Cape Cod iirclf wcrc given full cffect. the line would change 
direction 21.5 nautical miles io thc norihcast ai  a point twa nautical miles rcaward of 

@@ iurning point 49. Scc Conodion Memoriol. p. 144. para. 348; Figures 32 and 33; and 

@ 
Chart 4003E in the pocket. 
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special features protruding from the United States coastal wing. in the 
absence of any corresponding features on the Canadian coastal wing, 
that have a disproportionate effect on an equidistance line in the Gulf of 
Maine area, cutting off Nova Scotia from sea areas naturally appertain- 
ing to it on the basis of adjacency, proximity, and genuine links. 

357. Thc symmetry of the coastal wings vis-$-vis the ouier area is 
a function not only of the configuration of the coasts, but also of the 
phvsical and human links between these coasts and Georges Bank. The 
cinadian line therefore produces a balanced, reasonable and equitable 
result in the light of al1 the relevant geographical c i r c u m s t a n c c ~ ~ ~ .  

Section III. The United States Contentions Concerning 
Proportionality Are Based on a Selective 

Refashioning of Geography 

358. The United States arguments for excluding the coast of the 
Bay of Fundy from calculations of proportionality are incompatible with 
other aspects of the United States case and, moreover, a re  internally 
inconsistent. The Canadian Counter-Memorial has demonstrated the 
contradictions in the United States position on the relevance of the Bay 
of Fundy5'. The United States specifically identifies the Fundy coast as  a 
major geographical feature forming part of the Gulf of Maine area5'. 
gives it a central role in its mcthod of delimitations3, and uses it to estab- 
lish the eastern limit of the arca within which it applies its proportional- 
ity tests4. But then the United States proceeds to exclude the very same 
coast from ils calculalions of proportionality. 

359. The United States Counter-Memorial advances three argu- 
ments against the inclusion of the Bay of Fundy in a proportionality test, 

'O For a deiailed description of the construciian of the Canadian line and a n  analysis of 
the manner in which it reilects the caasial geography 01 the Gulf of Maine area, see 
Conadion Mernorial, pp. 136-147, paras. 327-356; pp. 156-157. paras. 376-379 
Conndion Counfer-Memoriol. pp. 286-290, paras. 683-692. 

" Conodion Counier-Menzorial. pp. 51-53. paras. 124.125; pp. 281-282. paras. 668-671 
In ils Counter-Memorial the United States argues thai the Bay of Fundy is no1 
regarded as pari of the Gulf of Mairie by the lnternalional fiydrographic Or~driiraiion. 
United Stores Counrer-Memoriol, p. 14, footnote 2; p. 195. footnote 4. In fact the evi- 
dence submitted in support of this proposition [United Slorer Counrer-Mernoriai, 
Dorurn~ni~ry Annexes, Vol. V .  Anoex I I ]  does no1 pravide a definition of the Gulf of 
Maine. but only o l t h e  Bay of Fundy. 

" Unired Stores Mernoriol. p. 19. para. 25. 
I3 The United States lin" is drawn ~ e r ~ e n d i c u l a r  to what is allegedly "the general direc- 

tion of the North American coast in the v ic in i t~  of the land boundary": "ln the intcriar 
of the Gulf, the coart in the vicinity of the international boundary terminus forms a 
siraight line from Cape Ann. Massachuselts to the Chignecto Isthmus. along a bearing 
of 54.5'." Thur, 42 percent of the Icngth of the baselinc from which thc "adjusted per- 
pendiculÿr line" is constructed lies wiihin the Bay of Fundy. Unired Slores Mernoriol. 

@@ p. 170. para. 283; Figures 26 and 27. 
" United Stores Mernorial. p. 192. para. 312; Uniied Sloter Counrer-MemuNol, p. 196. 

para. 309. 
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casess9. But the intent was not to refashion geography, as the United 
States seeks to do with a closing line across the Bay of Fundy, but rather 
to give a truer expression to dominant trends by simplifying the coastal 
configuration through the eliniination o f  irregularities and incidental 
deviations. The straight line method was suggested by the Court as a 
means o f  establishing a "necessary balance" between States with 
straight coasts, and those with markedly concave or convex coasts, so as 
to reduce very irregular coastlines to their "truer proportionsb0". Since 
the purpose o f  such a line is to measure the coast "according to i l s  gen- 
eral direction". a single line may be used i f  the coast has a single general 
direction; but i f  i t  has one or more major changes in  direction, a series of 
lines corresponding to the number o f  such changes must be drawn. 

363. In  practice. this means that minor coastal irregularities or 
shallow concavities may be straightened out, provided that this does not 
represent an excessive departure from the general direction o f  the coast 
within the concavity. But a gulf or bay whose coasts are extensive and 
diverge significantly from the direction o f  surrounding coasts must be 
represented by a series o f  straight lines. The United States closing line 
across the Bay o f  Fundy is almost at right angles to two Canadian coast- 
lines, each more than 100 nautical miles in  length; thus. i t  manifestly 
disregards the actual general direction o f  the Canadian coast. By sub- 
stituting a closing line o f  51 nautical miles for an actual coastline o f  249 
nautical miles (when measured according to i ls general direction) the 
United States reduces the length of the Canadian coastline in  the Bay of 
Fundy by 80 percent. This i n  turn reduces the Canadian coastline within 
the Gul f  o f  Maine from 298 nautical miles to 100 nautical miles. that is. 
by 67 percent". The United States proportionality test, therefore, meas- 
ures nothing more than the length of its own artificial lincs. 

364. The United States approach is incompatible with the man- 
ner in  which the Court applied the proportionality test in the Tirnisia- 

Libva Conrinental Shelf case. Thc Court measured the coast both fol- 
lowing its sinuosities and by a series of straight lines. I n  measuring the 
Tunisian coast undcr the latter method, the Court drew two straight 
lines to the innerniosr poinr o j r h e  G u l j o j G a b e s  - thus measuring the 
Tunisian coast within the concavity according to i l s  general direction61. 
I t  cannot be suggested that the coast o f  the inner portion of the Gul f  of 
Gabes (west of Jerba and the Kerkennahs) "faces" toward the area 
being delimited, in  the sense implied i n  the United States argument 
regarding the Bay of Fundy. Judicial support for the United States posi- 
tion would have required a line across the Gul f  of Gabes drawn from 
Ras Ajdir  (or Jerba or the Zarzis peninsula) to Ras Kaboudia. That the 

Je I.C.J. Reporis 1969. p. 52 ,  para. 98. 
I.C.J. Reporis 1969. p. 5 2 ,  para. 98. 

" These calculations are bascd upon siraight lincs conneciing points where there is a 
major change in the coastal direction. See p. 158. fwtnoie 46. 

a I . C . J .  Reporis 1982. p. 91. para. 131. 
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Court took the opposite approach in the only case in which it has actu- 
ally applied a proportionality test shows the United States position to be 
untenable. For, as the Court stated: 

". . . the element of proportionality is related to lengths of the coasts 
of the States concerned, not to straight baselines drawn around 
those coasts6'." 

365. The arbitrary tests used in the United States Memorial have 
now been supplemented in the United States Counter-Memorial by a 
test based on the 1000-fathom contour", a seaward limit that has no 
relation to the history of the dispute, to the Special Agreement, or to the 

' 
applicable law in the present case. The United States contends that this 
limit is "reasonable", without explaining why, and that it "rebuts the 
Canadian suggestion that the outer limit is indeterminate6'", without 
explaining the basis on which the 1000-fathom contour constitutes a 
limit to the area to be delimited. This new test, like the one presented in 
the United States Memorial, uses the coast of the Bay of Fundy to 
establish the eastern limit of the test area, but excludes that same coast 
from its proportionality calculations. Canada has been unable to verify 
the calculations given for this proportionality test. According to 
Canada's calculations, even the arbitrary test proposed by the United 
States shows that the Canadian line meets the test of a "reasonable 
degree of proportionality" by reference to the parameters accepted by 
the Court in applying the proportionality test in the Tunisia-Libya 
Continental Shelf case66. 

366. In contrast to the arbitrary tests presented by the United 
States, the Canadian Counter-Memorial has presented tests of propor- 
tionality in the Gulf of Maine area based on geographical criteria set out 

" I.C.J. Reporrs 1982. p. 76. para. 104. 
O@ " United Stoles Counter-Mernorial. Figures 24 and 25. 

United Siates Counier-Memoriol, p. 197, para. 31 1. 
According ta Canada's calculations. the sca areas beyond the low-water mark contained 
in the United States proportionality test (i.e.. excluding the Bay of Fundy) total 63,469 
square nautical miles. The Canadian line would allacale 33.440 square nautical mites ta 
Canada and 30.029 yuare nautical miles to the United States, in a ratio of 52.7:47.3. 
This comparer with coastal front ratios a l  Canada:United S t a tn  43.4:56.6. Thus. under 
the United States proportionality test. the difference between the coastal front ratios 
and the sea arca ratios is 9.3 percent. In the proportionality tcst applied by the Court in 
the Tunisio-Libyo Confinenla1 Shelfcasc. the difierence between the coastlinc ratios 
(31:69) and the ratios of the seabed arcar below the law water mark appertaining to 
cach State fallowing the method indicated by the Court (40:60), was 9 percent. I.C.J. 
Reporlr 1982. p. 91, para. 131. If the United States had used the 200-fathom contour. 
instcad of the 1000-fathom contour, as the seaward limit of its tcst area. the total sea 
area of 57,747 square nautical miles would be dividcd by the Canadian line so as 10 
allocate to Canada 28.648 sauarc nautical miles. and to the United States 29,099 square ~~~~~ ~ -~~ 

nautical miles. a ratio of $9.6:50.4. The difference between the coastal front ratios 
(43.456.6) and the sea arca ratim would then be 6.3 percent. 
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in works cited in  the United States Mernorial and on legal criteria iden- 
tified in  the Special Agreement and in the jurisprudence o f  the Courte'. 
These tests indicate the proportionate and equitable character o f  the 
result produced by the Canadian line. 

367. I n  i l s  consideration o f  proportionality. the United States 
continues to overlook the proportionate or disproportionate effects that 
particular geographical features can have on the course o f  an equidis- 
tance line. Canada has applied this test of proportionality to the features 
alleged by either Party to have an inequitable effect on the course of an 
equidistance line, and has demonstrated that Cape Cod and Nantucket 
Island have an effect altogether disproportionate to their size and their 
real links to the area to be delimited"n. 

Conclusion 

368. The Canadian line emerges from the application o f  a 
method o f  delimitation that is founded in the jurisprudence and State 
practice o f  maritime boundaries, in the treaty relations of the Parties. in 
the diplomatic history o f  their jurisdictional claims, and in their conduct 
relating to the continental shelf in  the Gul f  o f  Maine area. But the 
Canadian line finds its justification not in  the application o f  a particular 
method, but in  i l s  faithful reflection o f  the actual geographical relation- 
ship of the Parties in  the area to be delimited. I t  effects a proportionate 
division o f  maritime space when assessed against both the relative 
lengths o f  the coasts o f  the Parties and the relative effects of particular 
geographical features on the course o f  an equidistance line. 

@@ " finudion Cuunrer-Mrmoriol. pp. 296-300. paras. 71 1-718: Figures 51 and 52. Canada 
maintains ils rcscrvationn concerning ihe applicÿbility o l  a proporiionality test. in the 
form of a cornparison of relative coïsial lengths and sea arear. Io the apen-endcd area 
scaward of the Gulf o f  Maine. Conadian Memurial. pp. 153-155. paras. 370-374: 
Canadian Counrcr-Memorio/. pp. 202-205. paras. 487-495: pp. 296-297. para. 71 1. Thc 
application of this form of proportionality tcst ta the Gulf a l  Maine itself demonstrates 
ihai the Canadian line achievcs a proportionalc and equitable resuli. even il ihc Bay a l  
Fundy is omitted frorn ihc test arca as ihc United States unjurtifiably proposer. See 
p. 146. faatnotc 23. 

@ Sêe RtpIyi para. 138 and Figure 9. See alro Conadion Coonlcr-Mcmoriol. pp. 295-296. 
paras. 705-710. 
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PART III. A BALANCING-UP 

369. In applying the fundamental norm of maritime delimitation, 
the Court has made it clear that the result is paramount: equitable prin- 
ciples have to be identified according to their appropriateness for reach- 
ing an  equitable or reasonable result. I t  follows that this test of utility 
must also be applied in identifying, weighing and "balancing up" the 
relevant circumstances within the framework of the applicable law. 

370. I t  is clear from the jurisprudence that the configuration of 
the coasts in the relevant area is the starting point for an equitable 
delimitation, and the test of proportionality in its several forms may be 
viewed as a means of judging whether the geographical situation has 
been taken into account in a reasonable way. The primary importance of 
the conduct of the Parties directly related to the rights and jurisdiction 
in issue is also beyond challenge, for the Court has ascribed a particular 
weight to such evidence of what the Parties themselves have considered 
equitable. Similarly, the actual exploitation of the resources of the dis- 
puted area is a consideration that goes to the heart of a reasonable solu- 
tion that balances the interests of the Parties within the framework of 
the applicable law, having regard to the Parties' mutual recognition of 
established economic interests, as  evidenced by their conduct, and having 
regard also to the nature and purpose of the rights and jurisdiction in 
issue. 

371. The admitted unity of the continental shelf in the Gulf of 
Maine area ii a central consideration in that it dispenses with the need 
to identify the natural prolongation; if would do so, of course, even if this 
case involved a pure continental shelf delimitation rather than the 
delimitation of 200-mile zones where the distance principle provides the 
legal basis of title. Seabed features, accordingly, may be taken into con- 
sideration only to the extent that such consideration would contribute to 
satisfying equitable principles and to determining the solution that is 
equitable in the light of al1 the relevant circumstances. These features 
cannot provide a basis for contradicting such a solution. No  feature of 
the seabed in the Gulf of Maine area warrants being taken into consider- 
ation to satisfy equitable principles; even if any were relevant, they could 
not erode the combined effect of the relevant circumstances in this case. 

372. The oceanographic system in the Gulf of Maine area, like 
the continental shelf, is characterized by an  essential unity and by par- 
ticular affinities to the northeast. On balance, it too is an objectively 
neutral factor. The concentration of fishery resources on Georges Bank, 
however, is directly related to the maintenance of established patterns of 
fishing, the critical econornic dependence of Nova Scotia on these 
resources, and the nature and purpose of the rights and jurisdiction in 
issue; hence, it must be a vital consideration in terms of reaching an  
equitable result. 
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373. Certain factors. of course, cannot be part of the balancing- 
up process because they are wrong in fact or  irrelevant in law, or both. 
United States arguments relating to macrogeography, to "primary" and 
"secondary" coasts, to "dominance" and State activities unrelated to the 
subject matter of the zones to be delimited. to "ecological regimes" and 
a "natural boundary", and to "single-State management" or administra- 
tive convenience, al1 fall into this category. All the factors that are  rele- 
vant point to the same conclusion, namely, the fair and reasonable char- 
acter of the delimitation achieved by the Canadian line [Figure 361. 
Thus: 

-The Canadian line emanates from the applicable law. including the 
treaty obligations of the Parties under Article 6 of the Convention on 
the Continental Shelf. The "adjusted perpendicular line" proposed by 
the United States in 1982. like the Northeast Channel line it advanced 
in 1976, disregards the applicable law. 

-The Canadian line emanates from the particular geographical situa- 
tion in the Gulf of Maine area, reflecting the general configuration of 
the coasts and respecting the legal basis of title and the principle of 
equality within the same order. The "adjusted perpendicular line", like 
the Northeast Channel line. disregards the particular geographical sit- 
uation in the Gulf of Maine area; it rests on a continental-scale geo- 
graphical framework, on a geometrical conception of appurtenance, on 
a false distinction between "primary" and "secondary coasts". and on 
the unfounded thesis of a "natural boundary". 

-The Canadian line emanates [rom the history of the dispute and from 
the conduct of both Parties directly related to the rights and jurisdic- 
tion in issue. The "adjusted perpendicular line", like the Northeast 
Channel line, runs directly counter to the relevant conduct of the Par- 
ties and rests instead on the unfounded thesis of "dominance", based 
on activities that bear no relation to the rights and jurisdiction in 
issue. 

-The Canadian line emanates from the established interests of both 
Parties in relation to the continental shelf. as  evidenced by the extant 
hydrocarbon permits issued by Canada. The "adjusted perpendicular 
line", like the Northeast Channel line. would seriously disrupt these 
established interests. 

-The Canadian line accommodates the mutually recognized established 
fishing patterns of both Parties in a fair and realistic manner, in keep- 
ing with the nature and purpose of the maritime zones in question. 
and taking account of the relative importance of the fisheries con- 
cerned to Canadian and United States coastal communities in the 
Gulf of Maine area. The "adjusted perpendicular line", like the 
Northeast Channel line, represents a monopolistic claim to the whole 
of Georges Bank that would obliterate these established patterns for 
Nova Scotia, in total disregard of the critical economic dependence of 
southwest Nova Scotia on the fisheries of the Bank. 
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-The Canadian line is consistent with the essential unity of the conti- 
nental shelf and of the oceanographic system of the Gulf of Maine 
area, while effecting an equitable result in respect of the fishing 
grounds of Georges Bank. The "adjusted perpendicular line", like the 
Northeast Channel line, disregards this essential unity and would 
divide the area on the basis of the unfounded thesis of "three separate 
and identifiable ecological regimes". 

-The Canadian line satisfies al1 the tests of equity relevant ta the 
delimitation of a single maritime boundary, including the test of 
proportionality in its several forms. The "adjusted perpendicular line", 
like the Northeast Channel line, fails ta meet any test of equity and 
relies on an arbitrary and unreasonable appli6ation of the test 
of proportionality. 

-The Canadian line leaves the conservation of resources to coastal 
Statc management and ta bilateral cooperation as required, in keeping 
with established principles of international law. The "adjusted perpen- 
dicular line", like the Northeast Channel line, relies on the unfounded 
thesis of "single-State management" or administrative convenience, 
and on a wholly unrealistic rejection of the obligation to cooperate in 
the conservation of transboundary resources, disregarding, inter alia, 
the practical irnpossibility of finding a single line to accommodate the 
varied resources of the water column and of the continental shelf. 

-Finally, the Canadian line leaves the avoidance of disputes to the long 
tradition of good neighbourliness between Canada and the United 
States. The "adjusted perpendicular line", like the Northeast Channel 
line. relies on the unfounded thesis of "dispute minimization" as a 

.principle of delimitation, and on a wholly unrealistic rejection of the 
obligation to minimire disputes on any other basis than monopoly. 

374. An equitable and reasonable result is the hallmark of a 
delimitation in keeping with the fundamental norm of maritime bound- 
ary law. The outlines of such a result were clear to both Parties a t  least 
as  early as  1965 and in the following years, when both Parties accepted 
the application of the equidistance method and made use of very similar 
equidistance lines in relation to continental shelf activities in the Gulf of 
Maine area. They were clear to both Parties in terms of fisheries inter- 
ests in 1979, when they negotiated and signed the Agreement on East 
Coast Fishery Resources. They remain clear today. At no time has there 
been a change of relevant circumstances that would give this equitable 
and reasonable character to some markedly different result. 



PART IV. SUMMARY OF PRINCIPAL CONCLUSIONS 

375. The principal conclusions advanced in the Canadian plead- 
ings are  summarized in the following paragraphs. They retain those set 
out in the Canadian Counter-Memorial and include one additional con- 
clusion (printed in bold face in sub-paragraph 4(b) of Section B below) 
that is based on material introduced in this Reply. 

1. The single maritime boundary between the Parties iri the Gulf 
of Maine area shall be determined on the basis of the applicable law in 
accordance with equitable principles, taking account of al1 the relevant 
circumstances, in order to achieve an equitable result. 

2. The law applicable to the determination of the single maritime 
boundary in the present case includes the following: 

(a )  The fundamental norm set out in paragraph I above; 

(b) Article 6 of the 1958 Convention on the Continental Shelf; 

(c) The rules concerning the basis of title to the maritime zones to be 
delimited, including (i) the use of the distance principle as  the 
sole basis of coastal State rights in a 200-mile fishing zone or 
exclusive economic zone and as a sufficient basis of title in rcspect of 
the continental shelf within 200 miles, and (ii) the principle of 
equality within the same order and the related principle of non- 
encroachment: . 

( d )  Criteria relating to the purpose and nature of the sovereign rights 
and jurisdiction to be exercised in these maritime zones; and 

( e )  Such other rules and principles of conventional or customary inter- 
national law as may be relevant, in particular those concerning 
acquiescence, recognition and estoppel. 

3. In the light of al1 the foregoing, the following principles will 
produce an equitable result in view of the relevant circumstances in the 
present case: 

(a) The principle that the single maritime boundary should leave to 
each Party those areas of the sea that are closest to its coast, pro- 
vided that due account is taken of the distorting effects of incidental 
special features not in keeping with the general configuration of the 
coast in the relevant area; 

(b) The principle that the single maritime boundary should allow for the 
maintenance of established patterns of fishing that are  of vital 
importance to coastal communities within the relevant area; and 

(c) The principle that the single maritime boundary should respect the 
indicia of what the Parties themselves have considered equitable as  
revealed by their conduct. 
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B. THE RELEVANT CIRCUMSTANCES 

1. The relevant geographical circumstances are  limited to those 
found in the Gulf of Maine area. They include: 

(a)  The proximity of Georges Bank to the coasts of Nova Scotia and 
Massachusetts that abut the outer part of the Gulf of Maine area, in 
terms of both physical and human geography; and, in particular, the 
closer proximity to Canada of the area under Canadian claim; 

(b) The overall balance in the configuration, length and predominantly 
opposite relationship of the coasts of the Parties to each other rela- 
tive to the area to be delimited; and 

(c) The distorting and disproportionate effect upon the course of an  
equidistance line of the exceptional protrusion of Cape Cod and 
Nantucket Island, when superadded to the general protrusion of the 
coast of Massachusetts. 

2. The relevant geological, geomorphological and oceanographic 
circumstances include: 

(a) The essential unity and continuity of the continental shelf of the 
Atlantic coast of North Arnerica, and its particular affinities to the 
northeast in the Gulf of Maine area; 

(b) The essential unity and continuity of the oceanographic system of 
the Gulf of Maine area, and its particular affinities to the northeast; 
and 

(c) The concentration of fishery resources in the waters over Georges 
Bank, and their particular affinities to the northeast. 

3. The relevant economic circumstances include: 

(a) The strong Canadian presence in the fishery of Georges Bank and 
the established and vitally important economic dependence of 
Canadian coastal communities in the relevant area upon the fishery 
resources of the Bank; and 

(b) The lack of any comparable dependence on the part of United States 
coastal communities. 

4. The relevant circumstances pertaining to the conduct of the 
Parties include: 

(a)  The United States recognition of and àcquiescence in both (i) 
Canada's exercise of sovereign rights in respect of the mineral 
resources of Georges Bank frorn 1964 to 1969, and (ii) Canada's use 
of an equidistance line for this purpose from 1965 to 1969; 

(b) The existence of a modus vivendi or  de  facto maritime limit based 
on the Canadian equidistance line and the United States "BLM 
line" and respected by both Parties and by numerous oil cnmpanies 
from 1965 to 1972, a t  least; 
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(c) The offshore oil and gas exploratory permits issued by Canada in 
respect of the area claimed by Canada, and the absence of any simi- 
lar instruments issued by the United States with respect to this area; 

(d) The parallel negotiation, conclusion and signature by the Parties of 
the Special Agreement and the 1979 Agreement on East Coast Fish- 
ery Resources, recognizing Canada's traditional participation in the 
fisheries of Georges Bank. its status as a coastal State in relation 
thereto, its economic interest in the living resources of the area, 
and the potential for bilateral cooperation in their conservation and 
management; 

(e) The United States recognition of Canada's interests as  a coastal 
State in relation to Georges Bank under the International Conven- 
tion for the Northwest Atlantic Fisheries, from 1949 to 1977; 

V) The regional tradition of cooperation between Canada and the 
United States in the conservation and management of fishery 
resources of mutual concern; and 

(g) The conduct of the United States with regard to other maritime 
boundaries. 

C .  THE NATURE OF THE RESULT PURSUANT TO THE 
UNITED STATES PROPOSAL 

1. Neither the 1976 Northeast Channel line nor the 1982 so- 
called "adjusted perpendicular line" is based on the applicable law, nei- 
ther is in accordance with equitable principles, and neither takes account 
of the relevant circumstances; both are founded exclusively on the objec- 
tive of securing for the United States the whole or the largest possible 
part of Georges Bank. the principal area in dispute in the present case. 

2. Both the Northeast Channel line and the "adjusted perpen- 
dicular line" are  manifestly inequitable and unreasonable; they would 
allocate a totally disproportionate part of the area and its resources, 
including the whole of Georges Bank, to the United States; they 
encroach upon maritime space appertaining to Canada; and they fail to 
meet every applicable test for a single maritime boundary. 

3. The "adjusted perpendicular line", moreover, is barred by rea- 
son of the United States acquiescence in and recognition of Canada's 
equidistance claim in the period from 1965 to 1969, as  well as  ils con- 
tinued acquiescence in and recognition of Canada's claim to the area 
between Georges Bank and the "adjusted perpendicular line" in the 
period from 1969 to 1982. 

1. The Canadian line is based on the applicable law and produces 
a result that is in accordance with equitable principles and takes account 
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of both the geographical and non-geographical relevant circumstances in 
the Gulf of Maine area, without encroachment upon areas appertaining 
to the United States. 

2. The Canadian line meets every applicable test for a single 
maritime boundary; it represents an equitahle and proportionate result 
and it reflects in a reasonable way the parity of interest of the Parties in 
relation to the Gulf of Maine area and to Georges Bank in particular. 

/ 

3. Canada's ajpplication of the equidistance method, adjusted to 
correct and compensate for the distorting and disproportionate effect of 
Cape Cod and ils offlying islands, is appropriate in the light of al1 the 
relevant circumstances; any other method that might be employed to 
determine the single maritime boundary in the Gulf of Maine area, 
if applied in accordance with equitable principles, would necessarily 
produce a similar line. 

4. The conduct of the United States from 1965 to 1969 consti- 
tutes acquiescence in or recognition of the use of the equidistance 
method in the Gulf of Maine area and the exercise of Canadian jurisdic- 
lion on Georges Bank, and creates an estoppel in favour of Canada; the 
single maritime boundary to be determined by the Court should he com- 
patible with the rights that vested in Canada during this period. 



PART V. SUBMISSION 

In view of the facts and arguments set out in the Canadian 
Memorial. the Canadian Counter-Memorial and in this Reply. 

May it please the Court, rejecting al1 contrary claims and Submis- 
sions set forth in the United States Memorial and Counier-Mernorial, 

To declare and adjudge thar: 

The course of the single maritime boundary referred to in the 
Special Agreement concluded by Canada and the United States on 
29 March 1979 is defined by geodetic lines connecting the following 
geographical coordinates of points: 

12 December 1983 L. H. Legault, Q.C. 
Agent for the Government 

of Canada 



ANNEXES TO THE REPLY OF CANADA 

Volume 1 

STATE PRACTlCE IN MARITIME DELIMITATION BY AGREEMENT 

PREFACE 

This Annex. which is dividcd into two Parts, is subniitted in sup- 
port of Part I I .  Chapter VI, of Canada's Reply. 

Part I of this Annex provides an analysis of continental shelf and 
maritime boundary agreements ta rebut the contentions in the United 
States Counter-Memorial about the use of the equidistance method in 
maritime dclimitation, and to provide an accurate account of the dclimi- 
tation of the continental shelf boundary in the Bay of Biscay. In addi- 
tion, it contains an analytical table of agreements establishing maritime 
boundarics. 

Part I I  of this Annex provides a comprehensive record of State 
practice in the delimitation of maritime boundaries by agreement beyond 
the outer limits of the territorial sea, and includes a copy of every agree- 
ment mcntioned and an illustration of each boundary. 



PART 1. A S  ANALYSIS OF CO\TINENTAL S H E L F  A N D  
M A R I T I M E  BOt iNDARY A G R E E M E N T S  

Section 1. The Misinterpretation of State Practice 
by the United States 

A. THE EQUIDISTANCE METHOD AND EQUIDISTANCE LINES 

I .  In the Annexes to its Counter-Memorial (Volume IV, Annex 
8), the United States comments on the agreements listed in the 
Canadian Memorial as examples of the application of the equidistance 
method or examples of the application of some other method'. On the 
basis of its own assessment of State practice, the United States drew up 
a list of boundaries divided into three categories: boundaries that do not 
incorporate equidistance lines, boundaries that incorporate equidistance 
lines only in part, and boundaries that are  wholly equidistance lines or 
simplified equidistance lines2. It is clear from Annex 8 that the United 
States has misconceived both the nature of State practice in the delimi- 
tation of maritime boundaries, and the relevance of that practice to the 
present case. This is evident not only in the confusion between the 
merhod of drawing a boundary and the line that results from the 
application of that method, but also in the interpretation that the United 
States places upon many of the agreements delimiting the continental 
shelf or other maritime zones. Moreover, the United States includes, as  
evidence of State practice, boundaries that were drawn not as a result of 
negotiation by States but by judicial or arbitral decision'. 

1 .  The So-Called '*Non-Equfdisront Boundaries" 

2. The United States list of boundaries in force that "do not 
incorporate equidistant lines" includes three boundaries that were in fact 
delimited on the basis of the equidistance method, although in each case 
the boundary itself is a modified equidistance line. In two of these cases 
- the  boundary between the United Kingdom and the Federal Republic 
of Germany', and that between Venezuela and the Dominican RepublicS 
- the method was equidistance but the basepoint for the measurement 
of equidistance was on the coast of a third State. In each case, t h e  choice 
of such a basepoint was rendered necessary because one of the States 
involved had effected an earlier delimitation with the third State con- 
cerned on the basis of a method other than equidistance. This meant that 
part of the area to be delimited was not equidistant between the two 
States. The equidistance method was maintained, however, by using the 
coast of the third State as  a basepoint for the line. 

UniredSrores Counler-Memoriol. Anolylicol Annexes, Vol. IV, Anncx 8, Chap. 1. 

Unircd S~rores Counier-Memoriol. Analyfieol Annexes. Vol. IV, Annex 8, Chap. I I .  
' Thcse are the boundaries between Tunisia and Libya. Sharjah and Dubai. and part of 

the boundary between the United Kingdom and France, al1 of which resulted from judi- 
cial or arbitral decisionr. 
' See Part II, Figure 31 .  
'See  Pari I I .  Figure 73. 
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3. The third boundary crroncously included in Unitcd States 
Anncx 8 as allegedly providiiig no support for equidistancc is that 
between Trinidad and Tobago and Venezuela. It has becn shown in the 
Canadian Reply that the exclusion of this boundary from those based on 
the cauidistancc mcthod hiehliczhts the United States' inisconceution of 
the application of that n i c t h ; d . ~ h c  boundary was dcrivcd by drawing a 
linc that exchangcd cqual tircas of niaritinie space bctwccn thc partics in 
relation to an cquidisttincc linc6 

4. The United Statcs also cxcludes the boundary betwccn Iran 
and the United Arab Eniiratcs7 from those that incoruorate cauidistancc 
~ ~ ~ ~ 

lincs. Ncvcrthclcss, that agreement was based upon the equidistance 
nterhod. although islands werc disrcgarded as bascpoints and the lranian 
island of Sirri was given only a 12-mile territorial sea. Thc deviation 
from a strict equidistancc line in this case \vas in fact relatively minor. 

2. B o u n d a r i e s  Thar Are Said t o  be " E q u i d i s t a n t  i n  P a r t "  

5 .  The United States list of "boundaries that incorporate cquidis- 
tant lines only in part'" also implics that these boundarics do not provide 
any support for the equidistancc mcthod. Thus. in atlempting to rebut 
Canada's arguments about the equidistance method, the United States 
has included these boundarics with the non-equidistance boundaries'. In 
fact practically al1 of the boundaries included in this catcgory result 
from the application of the equidistance niethod.  In most cases the 
boundary line is a modified equidistance line and the degree of rnodifica- 
tion. and the reason for such modification, can be precisely ascertained. 
Moreover, in several instances the variation from strict equidistance is 
considerably less than the United States pretends, as the following para- 
graphs make clear. 

6. The United States asserts that 75 percent of thc Argentina- 
Uruguay boundary follows the thalweg of the Rio dc la Plata. and that 
the remaining 25 pcrccnt of the boundary "may also fullow the pcrpcn- 
dicular b ise~tor '~" .  In fact. thc "75 percent" of the boundary referred to 
is bchind the comnion basclinc from which the parties incasurc their ter- 

'The view that ihe Gulf of Paria agreement involvcd a modilication of equidisiînce has 
becn expresred by thc British naval hydrographer Commnndcr P. B. Bcazley: "Mari- 
time Boundaries." tnrrrtrori,»tal Ilydrogrophir Rei'iew. Vol. L IX.  No. 1. 1982. p. 155. 
and by a former rnembcr of the British Foreign Office. J. A. C. Guiteridgc: "Thc 1958 
Geneva Convention on the Contincntol Shelf." Brirish Yearhook of It,reritoriot#ul Lor: 
Vol. 35. 1959. p. 120. 

'Sec Part II. Figure 46. 
Uniled SIoUs Col'nrer-Menaoriol. An~l) ' l i ra/  Annexer. Vol. IV. Annex 8 .  Chap II. 
sec. 2. 
The Unitcd Si3tes' contention "thai only a minority of the baundarics in forcc - 
37 pcrcent - are based exclusively upon a strict application o f  thc equidistance 
method" (Unired Srorer C,>u>ir<~r-Menrorial. p. 145. para. 217) is dcrivcd froni trcating 
only the boundüries included in Utrired Srar<s Couilirr-Mrnloriol, Anolyrir~il An!te.r~r. 
Vol. IV. Annex 8. Chap. III. scc. 3. as strict applications of thc cquidistancc method. 
The boundarics listed in Annex 8. Ch;ip. II. secs. I and 2 arc apparently no1 sccn by the 
Unitcd Ststeï as providing any support fur the equidistance mcthod. 

' O  United S10re.r Counrcr-Mrnioriol. Anolyricol Annexes, Vol. IV. Anncx 8. Chnp. 1. 
sec. 1. p. 1 
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ritorial sea and the boundary beyond that baseline is, according to the 
agreement establishing it. "defined as an equidistant line drawn accord- 
ing to the method of the adjacent toasts"". Similarly, the United States 
asserts that the boundaries between Costa Rica and Panama, both in the 
Pacific and in the Caribbean, are perpendicular to the general direction 
of the coast, ignoring the fact that the agreement between the two coun- 
tries expressly incorporaies the equidisrance merhod for the delimitation 
of these b ~ u n d a r i e s ' ~ .  The variation from equidistance can be explained 
by the fact that islands were disregarded a s  basepoints and that an  
attempt was made in the Caribbean and the Pacific to join up with the 
Colombia-Panama-Costa Rica trijunction points where the Coiombia- 
Panama boundaries were not equidistant". 

7. The United States analysis of the Finland-USSR boundary is 
defective bccause the United States fails to acknowledge that the bound- 
ary originates as a boundary through territorial waters. Established ini- 
tially in 1940 and conlirmed in the 1947 Treaty of Peace between Fin- 
land and the Soviet Union. the boundary, beyond the territorial sea of 
the two States, follows the centre line of a high-seas corridor between 
territorial waters". After leaving the area covered by the two earlier 
treaties, the boundary" is an equidistance line, simplified to take account 
of islands. In 1967, the boundary was extended a further 47 miles, again 
utilizing the equidistance mcthodI6. Thus, the total boundary beyond the 
territorial sea is 181.4 nautical miles in length, of which 164.3 nautical 
miles follow an equidistance line. 

8. Several of the boundaries which, according to the United 
States, provide no support for the equidistance method are boundaries 
where equidistance has been modified to take account of islands adjacent 
Io the coasi. This is truc of the agreements between Greece and Italy", 
lran and Omani8, lran and Qatar", lran and Saudi ArabialO, ltaly and 
Tunisia" and ltaly and Yugoslavia". In these cases, islands were either 
disregarded or given partial effcct. The United States has also miscon- 
strued the application of the equidistance method in  the boundary 
between lndonesia and Malaysia in the Malacca Strait, where in 1969 
the boundary was constructed as an equidistance line between straight 
baselines", and extended in 1971 by a modified equidistance line to a 

" Sec Part I I .  Agreement No. 39. Figure 39. 
"Sce Part I I .  Agrccmcnt Na. 77. Figurer 77A and 776.  
"See Part I I .  Figures 55A and 556.  
"This corridor results fram the iact that although the USSR claimr a 12-mile territorial 

sca, il did no1 implcrncnt that claim 10 ils lull extcnt in thir î rea.  Finland claimr only a 
4-mile territorial sen. 

" From Points 8 to 21. scc Part I I ,  Figurc 10. 
See Part Il. Figure 16. 

"See Part I I ,  Figure 60. 
Sec Part I I ,  Figure 44. 
See Part I I .  Figure 24. 

'OSee Part I I .  Figure 20. 
" See Part I I .  Figure 30. 
"See Pari I I .  Figure 17. 
"See Part I I ,  Figure 25A. 
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common trijunction point, which effected an exchange of approximately 
equal areas in  relation to an equidistance linez4. 

9. The United States. view of what was done in  the Japan-Korea 
delimitation relies on incorrect calculations o f  distances given in  Linrits 
in the Seas2'. The distances between points 3, 4 and II and Japanese ter- 
r i tory - reported as 60.2. 52.5 ;and 24.1 miles respectively - are in  fact 
46.7, 47 and 19.2 miles. The equidistance method has been employed 
throughout the whole o f  the boundaryZ6. 

10. The India-Thailand boundary i s  also based on equidistance. 
Like the boundaries between the United Kingdom and the Federal 
Republic o f  Germany, and between Venezuela and the Dominican 
Republic. this boundary utilized a basepoint (between turning points I 
and 2) on the coast of a third State2'. I n  this case. Loo, the need to 
choose a basepoint on a third State resulted from the fact that one o f  the 
parties (Thailand) had established a boundary with a third State 
(Indonesia) according ta a method other than equidistance. The problem 
this posed for the India-Thailand delimitation was resolved by selecting 
basepoints on the Indonesian coast in order to reach an equidistance tri- 
point. 

11. The assumption by the United States that a boundary has 
been delimited in  accordance with the equidistance merhod only i f  i t  
results in  an equidistance line i s  further illustrated by the inclusion o f  
the Colombia-Panama boundary in  the Caribbean Sea in  the United 
States list o f  boundaries that incorporate equidistance lines only in  part. 
This boundary, in  fact. provides an interesting example o f  the way in  
which the equidistance method can be modified. The step-like configura- 
tion of the boundary beyond turning point G follows parallels of latitude 
and meridians o f  longitude in  a way that is intimately related to and 
derived from an equidistance lineZs. The boundary provided for an equal 
exchange of areas in  relation to a modified equidistance line drawn to 
give half-effect to the Colombian Albuquerque and Southeast Cays. and 
full effect to the islands o f  San Andreas ,and Providencia. while disre- 
garding Roncador, whose sovereignty i s  unresolved. The line is. in  effect, 
a modified equidistance boundary. 

12. The most surprising inclusions in  the United States list of the 
agreements that allegedly provide little support for the equidistance 
method are agreements concluded by the United States itself. The agree- 
ment with Cuba i s  a classic example of a modified equidistance bound- 

"See  Part I I ,  Figure 33.  
" Limirs in rhe Star. No. 75. United States Department of State. Bureau of Intelligence 

and Rcrearch, Office of the Gcopraphcr. 1977. . . 
" Sce Part I I .  Figure 42A. No boundiry has been establirhed i n  the joint develapment 

area (Figure 42B). 
"See Part I I .  Figure 68. 
' 5 e e  Part I I .  Figure 55A 
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aryZ9, and the boundary between the United States and Venezuela is a 
further example of the use of the equidistance method with a basepoint 
on the Coast of a third State". As in similar delimitations, this approach 
was made necessary because one of the parties (Venezuela) had effected 
a non-equidistant delimitation with a third State. Both agreements 
demonstrate the use of the equidistance method in State practice; they 
do not provide support for the United States' contentions in the present 
case. 

13. The United States is as  unsuccessful in explaining the 
Canadian delimitation with Denmark as it is' in explaining its own 
delimitations. I t  suggests that "methods other than equidistance were 
used to delimit over one third of the 1449 nautical mile boundary"". In 
fact, the boundary is based on equidistance, measured between straight 
baselines" and taking account of the distorting effect of off-lying islands, 
or modified to effect an  equal allocation of continental shelf areas to 
both parties. 

14. By focusing on boundaries that are  "strict or simplified equi- 
distant lines throughout the whole of the boundary", the United States 
has distorted State practice in the use of the equidistance method. The 
correct view of State practice in the delimitation of maritime boundaries 
is that regardless of the final result the equidistance method generally 
plays a central role in the process of reaching an agreed line. Logic alone 
suggests that an equidistance line should be the starting point for 
negotiations, for it provides a point of reference by which the fairness or 
equity of a delimitation may be measured. State practice confirms that 
this logic is compelling, since no matter how they are categorized, 
approximately 70 percent of the boundaries settled by agreement so far 
have been based on the equidistance method, modified for the particular 
circumstances of the area in question. 

15. The United States has contended that the delimitation 
between France and Spain in the Bay of Biscay provides guidance for 

29See Part II, Figure 62. The cxplanatian givcn by a United States officiai of the relation- 
ship of this boundary io quidistance is as follaws: 

"During the technical discussions, comparable artificial "canstructian lincs" wcre 
drawn along the southern Florida coastline. An equidistant line was then cal- 
culated by use of the Cuban straight baselines and the artificial construction lines 
of the United States. Anathcr uiuidistant line was calculated bv use of the relcvant 
basepoints on the low-water line'of the coasts of the two countiies. A third line was 
then crcated between those Iwo lines. which was no1 cquidistani, but which divided 
equally the area between them. The final boundary represented a negatiated setile- 
ment based on equitable principles." 

~ ~ 

Robert W. Smith: "The Maritime Baundaries of the United States". The Geogrophicol 
Revicw, Vol. 71, N O .  4, 1981, p. 402. 

'oSee.Part II, Figure 65. 
" United States Counler-Mernorial, Ano/yIieoi Annexes, Vol. IV. Annex 8. Chap. 1, 

scc. 1 ,  p. 3. 
See Part Il. Figure 40. Straight basclines officially promulgated by Denmark, and hypo- 
thetical Canadian straight baselines. werc used in this delimitation. 
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the present case because the Bay allegedly is an area "that geograph- 
ically is most like the Gulf of Maine area"". The United States notes 
that from Point Q (the outer liniit of the territorial seas and contiguous 
zones of the two States) to Poini R the boundary is an equidistance line, 
but concludes that "the boundary between Point R and Point T appar- 
ently was based on a proportionality cal~ulation'~" taken from lines 
drawn to "simplify" the coastlines. 

16. In Canada's view, the United States description of the 
method of delimitation adopted in the Bay of Biscay is incomplete. By 
concentrating on proportionality calculations determined on the basis of 
coastal lengths, the United States has obscured other significant factors. 
Seaward of Point R the location of the boundary can be explained by 
reference to the relationship of the continental shelves of the two States 
rather than by reference to the coastal geography. 

17. That the method of delimiting the boundary was related to 
the topography of the seabed was pointed out by Professor José Luis de  
Arcarraga, an adviser to the Spanish delegation in the Bay of Biscay 
negotiations. in an article annexed ta the United States Counter- 
M e m ~ r i a l ' ~ .  As Professor de Azcarraga said, the special circumstances of 
France's larger continental shelf "dominated the negotiations". And a 
glance a t  Figure A shows that while the continental shelf of France is 
broad, that of Spain is extremely narrow in this area. 

18. From Point Q to Poiiit R, the boundary in the Bay of Biscay 
is a strict equidistance line drawn from basepoints on the coasts of the 
two States. This segment of the boundary extends to the foot of the con- 
tinental slope a t  a depth of 3,600 metres, crossing successive bathymetric 
contours a t  right angles. If the boundary had continued from Point R as 
an equidistance line drawn from the coasts, it would have cut across the 
French continental slope a t  an oblique angle, because seaward of Point 
R the French continental shelf broadens and. consequently, the seabed 
contours undergo a change in orientation. Reflecting this change in the 
configuration of the French continental shelf, the direction of the line 
changes a t  Point R, after which it crosses the 4,500-metre isobath a t  
right angles and proceeds seaward in a straight line until it intersects the 
closing line a i  a point (T) equitlistant from the 4,500-metre isobath on 
the French and Spanish continental slopes. This line effects a roughly 
equal division of the area between the parties beyond the 4,500-metre 
isobathI6. 

19. The result of this delimitation, as  Professor de Azcarraga has 
said, is that "the line joining Points R and T . . . is virtually the median 

'' United States Counier-Memoriol. p. 245. para. 388. 
j4 UnitedStates C o u n i e r - M ~ m o r i ~ l ,  Anolylicol Annexes. Vol. IV ,  Annex 10, p. 5 .  para. 5 .  
" J .  L. de A~cirriigii: "Espana Suscribe. con Francia e Itâlia, Dos Convenias sobre 

Delimitacion de sus Plaialormas Suhmariniis Cornunes". Revisla r.\}~iiii,lo de derecho 
internacional. Vol. X X V I I I .  pp. 131-138. Rcproduced and iranslated in Unired Slotes 
Counrer-Memoriol. Anolylicol Annexes. Vol. IV. Annex 10. Appendix A. 

'&The area appcrtaining to France is appraximately 4.838 rquarc nautical miles. and the 
area appertaining to Spain is appraxirnaiely 5,121 square nautical miles. 
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line equidistant between the isobath curves a t  equal depths"". The 
United States takes this to mean that "at Point T on the closing line, the 
boundary is roughly the same distance from the 100-fathom depth con- 
tours off the respective coasts of the  partie^'^", but this is incorrect, as a 
glance a t  the figure referred to by the United States will demonstrate''. 
The last contour common to the continental slopes of both States is a t  
4,500 metres, and Point T is equidistant from il. 

20. Proportionality tests may well have confirmed the equity of 
the line, but this does not mean that proportionality constituted the 
methodof delimitation in the Bay of Biscay, or that the rationale for the 
delimitation lay in the fact that the French coastline was longer than the 
coastline of Spain. The discovery of manganese nodules within the 
vicinity of Point T had served to focus the attention of the two States on 
the seabed itself, and the boundary line was designed to effect a roughly 
equal division of the abyssal sea floor beyond the 4,500-metre isobath. 

21. The Bay of Biscay delimitation is instructive in  two important 
respects. First, the Parties utilized the equidistance method out to the 
foot of the continental slope. In other words, the boundary is an equidis- 
tance line where there is a common shelf and slope; it is only where that 
common shelf and slope come to an end that an alternative method was 
chosen. Secondly, although thereafter the Parties departed from an equi- 
distance line drawn from basepoints on the coasts, the equidistance prin- 
ciple nevertheless retained a role in the delimitation of the seabed 
beyond the common continental shelf and slope. The boundary in this 
second area is a geodetic line joining two equidistant points; Point R is 
equidistant from the coasts and Point T is equidistant from isobathic 
contours. 

22. The seabed topography in the Bay of Biscay differs substan- 
tially from the Gulf of Maine area, which is an area of geological con- 
tinuity comprising a single, continuous continental shelf. Figure B 
demonstrates the application of the Bay of Biscay method to equivalent 
depths in the Gulf of Maine. As can be seen, the equivalent of Point R 
a l  3,600 metres is beyond the Canadian line, and the equivalent of Point 
T a t  5,000 metres goes beyond any area conceivably relevant to the 
present delimitation. The outer edge of Georges Bank a t  the 200-metre 
contour would coincide approximately with Point Q3 on the France- 
Spain line. Rather than citing a precedent relevant to the present case, 
the United States has proposed one that, if applicable a t  all, could only 
be applied in the seaward extension of the boundary contemplated in 
Article VI1 of the Special Agreement. 

" Uniied S i ~ t e s  Counier-Mernorial. Anolyiicnl Annexes. Val. IV, Annex 10. Appendix A. 
p. 4. 

" Uniied Siores Counrer-Mernorial. Anolyricol Annexes. Vol. IV, Anncx 10, p. 5. para. 8. 
United Staies Counter-Mernoriol. Anolyricol Annexes, Vol. IV, Anncx 10. Figure 2. 
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Section 11. An  Analytieal Table of Agreements Establishing 
Mari t ime Boundaries 

23. The table at page 21 of this Annex provides an analysis o f  the 
agreements concluded by States for the delimitation of maritime bound- 
aries beyond the outer limits o f  the territorial sea. The agreements are 
arranged in  chronological order, but where one agreement covers Iwo or 
more boundary areas. then each boundary area i s  dealt with separately. 
The agreements have been classified according to type, to the geograph- 
ical relationship of the parties, to the method o f  delimitation adopted, 
and to the effect that particular geographical features have on the 
boundary. Explanatory notes have been provided for each agreement or 
boundary area. 

1 .  T.vpe of Agreement 

24. The agreements are classified according to whether they deli- 
mi t  only the continental she!f or jurisdiction in  the water column as well. 
I n  conformity with the terminology used in  Part II of this Annex. the 
latter boundaries are designated "maritime boundaries". Some of these 
boundaries were initially established as maritime boundaries dividing 
both the continental shelf and the water column; others were originally 
established as continental shclf boundaries and applied to the water 
column by subsequent agreement. 

25. The agreements are divided into three categories reflecting 
the geographical relationship of the coasts: opposite, adjacent, and mixed 
opposite and adjacent coasts. The distinction between cach category i s  
determincd on the basis o f  the actual relationship of the coasts of the 
parties throughout the course of the boundary delimited by the agrec- 
ment. I n  the Canadian Counter-Memorial. i t  was demonstrated that the 
relationship o f  any particular point in  the ocean to the coasts of two 
States can be determined mathematically by the degree to which the 
angle formed by the juncture of two lines from the coasts to the point o f  
intersection varies from O" to 180°'0. Where the angle is predominantly 
between 0" and 90". the relationship between the Iwo coasts and any 
particular point in  the ocean is one o f  adjacency. Where the angle is pre- 
domin;intly between 90° and 180°. the relationship between the two 
coasts and the point i n  the ocean is one of oppositeness. 

26. This analysis has been applied in  determining the coastal 
relaiionship in  the Analytical Table. Where the angle formcd by lincs 
from the coast to the boundary i s  predominantly between 0" and 90'. 
the relationship of the coasts is designated as one of adjacency. Where 
the angle formed by lines from the coast to the boundary is predomi- 
~ ~ 

0-0 " Canadian Caunter-Mernorial, pp. 45-48, paras. 109-1 12: Figures 8.9 and 10. 
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nantly between 90" and 180°. thc rclationship o f  the coasts is designated 
as one o f  oppositeness. Where. as occurs i n  many situations. the relation- 
ship of the coasts o f  the parties exhibits elements o f  both oppositencss 
and adjacency, it has been so designatcd. Such a relationship occurs. for 
example. where two States have adjacent coasts by virtue o f  a common 
land frontier at the point of commcncement of the maritime boundary. 
but wherc an elcmcnt of opposiicness is introduced by off lying islands or 
by a radical change in the direction o f  the coasts". 

3.  Merhod of Delintirarion 

27. Tlic ;igrcciiicnis h l i i ~  bccn dividcd into thrce categorica: btrict 
or siniplii icd cquidi<tincc. inodified cquidi\tlince. ;ind non-equidit;incc. 

28. The first category, that o f  "strict or simplified equidistance". 
includcs thosc agreements where thc parties have drawn an equidistance 
line strictly uti l izing al1 proximatc bascpoints. or where they have "sim- 
plified" the linc so drawn by reducing the numbcr of turning points and 
effecting minor cxchangcs o f  areas. 

29. The second catcgory, "modified equidistance", includes those 
boundaries that havc their origin in the equidistance method, although 
the actual line, modified to take account of particular circumstances. 
involves a greater deviation from strict equidistance than do "simplified" 
equidistance lincs. Where i t  is patent - or wherc il can be demonstratcd 
- that a boundary which is not a strict or simplified equidistance line 
has been derived from the equidistance method, then the agreement has 
bcen included in this category. 

30. The third catcgory consists o f  those boundarics ivhere the 
parties have. explicitly. or otherwisc. adoptcd a method o f  delimitation 
other than equidistancc. 

4. Effecr of Geographical Featirres 

31. Undcr this heading. the agrccnients arc dividcd according to 
the impact that particular geographical fcatures have on the boundary. 
Thus. thc Analytical Table indicaies whether full or partial effect is 
givcn I o  islands. whelhcr partial effcct is givcn to islands i n  the boundary 
area, whethcr islands have bcen complctcly disregarded, and whether a 
basepoint on the Coast or  a third State has been used for the construction 
o f  the boundary linc. 

" See for eiample the boundary between the United States and Mexico in the Pscilic 
Ocesn. Part II. Figurc 678. 
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TYPE OF 
AGREEMENT 

GEOGRAPHICAL 
RELATIONSHIP 

METHOD OF 
DF.LIMITATION 

EFFECT OF 
GEOCRAPHICAL FEATURES 



- 
!if 

12 

AGREEMENTS IN  

$.~cHRoNoLOClc*L 
ORDER 
ACCORDlNG TO 
DATE OF 
SIGNATURE 

Thiil~ndllndonnia 
17 b m k r  1911 

Thr bovndary il an quidirianm 1inr 
constructcd rrom ihc mmmon bowlinc 
fiom which the i.rrit0ri.l ws ii 

TYPE OF GEOCRAPHICAL METHOD OF EFFECT OF 
AGREEMENT REMTIONSHIP DELIMITATION GEOCRAPHICALFEATURES 

- 5 c  

REMARKS 

40 

X 

DenmarkIcanada 
17 (Xcrmkr 1971 

X 

X 

X The boundary is 114 mi la in lrngth 
mmmcming ai ihc Indoncrial 
ThailandIMalapir Commm Paini. 
T i  boundiry war mmplrtd by the 
igrccmcnt of II k m k r  1975. 
(No. 49) 

X X X The mdified portion of the boundary 
cffcrfs an crchnnge o lqua l  srras 
biv<cn ihc partic,. 



REMARYS 

msa,vrFd rrom i h t  

and Ihr iouihern boundaiy rollaws iho 
parallsl or 13e03?7'' norch laritude. 

ColombizlEcuador X X X Thcagrsrm.", eslablilhsd a ID-mi1c 
48 23 Avgunl 1975 widc finhcria hurrcr ronc on eiihcr 

ride orlhr boundary. which rallawr ihc 
Wrallcl 0 1 0 1 0 2 7 w  norih laliludc. 



REMARKS 

56 

-Nol wi in <or* 

India/Maldire~ 
28 D e r n k r  1976 

X X X X Tho bnindiry<.omm.nccs.t i h t  
India/Sri LanXn/Maldivcr Iripoini and 
ir 496 m i l a  in Icngth. 



REMARKS 

59 

60 

61 

62 

61 

64 

Union olSouicl 
Socirlir< Republic3 
Irnurr,/Februrrj 1977 

Coiornbia/Co,la Rica 
17 Mrrch 1977. 

l t a l y / G r ~ c c ~  
24 May 1917 

HaililCuba 
27 Ociokr 1977 

Unilcd S l a i o  or 
Amcrica/Cuba 
16 Decembri 1977' 

Colombial 
Dominicrn Rcpublic 
I l  Jrnurry 1978 

Colornb>r/Hrili 
i l  Februarg 1978 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

- 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Trrr iy  o l  Washington or ihcw 
mrrilimeboundrry. 

Aibvqurrqur Cayr r p w r r  io have been 
giren lui l  î!fecl l o i  pvrpoicr of 
dclimilaliun. The mîridirn o l  81°1* 
vErl cunnictr ~ i t h  thr tcrrnl or the 
Colornbia-Nicaragua Trcat) 01 1910. 

The boundnr) hrs k e n  modiried io 
giuc panial cllecl lo  ,mail Grcrk 
irlrndn. 

~ ~ " a ~ r a .  r rmr l l  island undrr U S .  
,orereignly. h r i  hren dirrrgrrded ar a 
barrpoin, in Ih. conrtrvccion 0 1 t h ~  
",=dian 1inç The caymrn Trrnch uar 
dirrcgnrdçd. 

Thr baundary is a compromlrî 
rquidirlrnce l inî barcd on Iwo 
rquidirlrncr linrs conllruciçd 
'erpciliurly klucco normal bawlinrr 
and siraighi barelines 

Thc boundary h n  r minimum Icngih 
of 103 miles. 

Tbr boundary utilires i h r  cquidirlanrs 
mclhcd hi drnicr hlvrrnl Crysr i r lur  
r r  r ba lcp in l  ror Jamaicr. 
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i$ 
L; 

65 

AGREEMENTS I N  
CHRONOLOCICAL 
ORDER 
ACCORDING TO 
DATE OF 
SIGNATURE 

Vcnnucla/ 
United Slate, 
of Amcrica 
28 March 1978 

rcp uas disrcgardrd. 

68 

69 

- W - 
REMARKS - 

65% d t h r  boundary ir quid inani  
ktvrcn  Vcnrzuela and U.S.A. irlandr 
The Nclhrrlands islandr of Curacao 
and Bonaiic hava k e n  uti l i lrd by 
V~n.r"cla a i  barrp in i r  ror the 
rcmain,ng 35%. The Muerior Trough 
sa, di,rsgardcd. 

--- 

Y *i 
m 

.hoc Y', in srir 

4 May 1918' 

India/Thailrnd 
22 Junc 1978 

Swedc'n/ 
Grrman Dcmocrzti,~ 
Rcpuhl'w 
22 June 1978 

X 

X 

X 

x 

< 

X 

x 

X 

X 

X 

X 

X 

X 

x 

X 

lhrrr. Equal clchangcr of a r v r  
rr lvltrd rrom ihc simplification. 

Thr boundary il quidiriani kivcon 
lndia and Indoncria from lvrning p i n t  
1 to 2. and betvacn India and 
Thailand k turen  p i n u  2 to 8. Thc 
hvndr ry  dinrcyrdn r rvbmarinr 
dcprenion krwcrn India and ihr 
boundary. 

- 
4 
"7 

~ h c  boundnry arminatrs ta the sait 
and to Ihç vrnl a l  Ihr 
Dcnma~k/Sucdco/G.D.R. i r ip int r .  



AGREEMENTS I N  " :: 

70 

71 

12 

13 

74 

75 

16 

ACCORDING TO REMARKS 
DATE OF 
SIGNATURE 

Turkcy/ 
Union oisovict 
Sociu1i.t Repvblics 
23 Junc 1918 

nust~alm/ 
Prpul New Guinea 
18 Dcccmbcr 1978' 

Nuru ry l  
Unil id Kingdom 
12 Decrrnbrr 1978 

Venc7ucia/ 
Duminicrn Repvblic 
1 Marrh 1q79 

Denmrrk (Facrocs) 
/Nuru"> 
15 Junc 1919 

Makd>~ld/Thailand 
!CulluiThailrnd) 
24 Oclokr 1919 

Frincc/Tunga 
Il Jrnuiry 1980 

corva RicrlPrnrnir 
boundary ir a "mcdiîn linc whox 
points arc al1 quidiriani lrom the 
points nearert the base ïrom rhich ihc 
width o l  ths territorial rsa o l  cach 
Staic ii mrasurod". 

77n 

X 

X 

X 

!çr r ibkrn Scï l  
2 ~ ~ b i u r r y  1980 

.NO, yct > "  rorcc 

X 

X 

X 

X 

Y. 

X 

X 

X 

X 

X 

X 

X 

l 

X 

----- 

X 

X 

X 

I 

X 

X 

X 

X 

X 

X 

X 

X 

I I 

----- 

l 

X 

X 

l 

Thc boundary ir 448 milrn in lengih 
and rcrmioatcr 30 mi ln  short o l thc 
ussn/Turkcy/Romania tripoint. 

Th. cquidiriancc m c i h d  ha8 bîrn 
vlilired lor ihc firsi threc poinls in the 
Araiura Sea. Thcrcallcr ihc bovndary 
ir non-«quidina",. 

The boundary is an cxicnrion o i iha 
1965 boundary. 142 m i l n  in Ilngth. 
tîrminaiing at the U.K./DcnmarX/ 
Norray tripoint. 

The bovndary comprisex lu0 scgmcntr. 
Vcnczurla ha5 vlilircd Curacaa on ihr 
cas, and Aruba on Ihr uar, as 
bar<poinrr fur drrsmining rhc 
bavndary. 

~ h e  boundary ir 33 miles in Inigth and 
extends (rom ihr  U.K./Dcnmirk/ 
Norway tripoint $0 a pan' 1D miles 
irom Denmark and Norway. 

The boundrry ir 90 milrn in Icnglh and 
,srminricr ai ihc Indonr3ir/ 
Mala>sir/Thailand common Polni. 

The agrrcrncnt rtiputaics thai ihr  
dîlimilalion bî in accordancc *!th ihs 
aqu,di,lancc and in conrarmity 
v i ih  ihr  application of (air principlsr. 

In arcordancc 4 t h  the agrcrmsnt. ihc 
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770 

AGREEMENTS I N  
CHRONOLOGICAL 
ORDER 
ACCORDING T O  
DATE OF 
SIGNATURE 

Ca la  R i a / P i n i m  
(Pacifie k") 
2 Fcbiuary 1980 

Miuriiiur/Frinec 
18 2 April 1980 

The bovndary ir 162 mil- in Icngih 
and ertrnds from th. Rcuni<in/ 
Tromdin/Maurit iu L i ip in l  10 I pint 
1W mil- from Mauritiui and 
Rcunion. 

unitrd statu or x x x 
19 Amcrici/ 

Row I ~ l s n d  and Surorw Island i r e  

Cmk lilnnds uninhabitcd but ha- k n  givrn full 

II Juno 1980 
cff-f as bawpinir. 

Vemzuela/Fr~nm X X 
80 I l  July 1980 

X The boundsry iauinrtilulsd hy the 
moridisn of62.48'JW' uui longitude. 

r boundary is an exisnii 

TYPEOF GEOGRAPHICAL METHOD OF EFFECT OP 
AGREEMENT RELATIONSHIP DELIMITATION GEOCRIPHICAL F U T U R S  

" 

REMARKS 

8 1  

X 

Franct/Brazil 
10 Jinuary 1981 

X X X 

X 

X 

X 

X 

X I n  n-rdina. wirh the igrslmcnt. the 
boundary Y i "msdiin lin. whaw 
p i n *  ar. i l 1  quid i runt  fmm ihc 
p i n *  of land n e a m  10 the hx from 
rh ich  the r i d i h  arihc i e n i i o r i i l w r ~ f  
cich S l i t r  i. rnuluiod.'. 

X X The outer lirnit of th. boundary is noi 
spiRsd.  Thc boundaiy 10 ZW m i l a  
rNmr an oichangc a l  arws or 
appr0xim.,. quiva1sncs. 
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REMARKS 

86 22 Cktobr 1981 
navtical mil-. the continental shalf 
hvndr ry  ii ~an.,itutrd bg the ouicr 
limit a l  the bclandic E.E.Z. 
A svbmarinc dcprcrnian htu-n the 
Jan Mayen Ridgc and lcsland uas 

87 
A 

87 
6 

88 

Firncc/Au<iralii 
(Coral Sca) 
4 Jsnuary 1982 

Frsncc/Au~iralia 
(Indian k s n )  
4 January 1982 

Fra"cc/ 
Unilcd Kingdom 
24 Junc 1982 

X 

X 

X 

X 

X 

X X 

X 

X X 

di.rsgardd. 

Thr boundary ir non-quidistant 
bsturçn tvrning points R I8  and R19. 
wharc Ihc boundary iraurrnrn Lord 
Hovc Risr bsyond 2W miles fiom ihc 
<o.s,s of th? pr,ics. 

The lin. dslimits ihc hundary bstrcen 
t h  Frrnçh E.E.Z. and the Auriralian 
ZW-rnilt nîhing ronc. 

Permanent harhur uorkr and low.tidc 
clrraiionr vi ihin 12 miles of th. coaiis 
of ihc partirs vrrc uiilircd an 
barcpaintr. 
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PART II. CONTINENTAL SHELF AND MARITIME 
BOUNDARY AGREEMENTS 

lotroduction 

This Part provides a comprehensive record of State practice in the 
conclusion of agreements for the delimitation of maritime boundaries 
beyond the outer limits of the territorial sea'. A distinction has been 
made between boundaries that apply only to the continental shelf, and 
boundaries that also apply to jurisdiction over the superjacent water 
column. The latter boundaries are designated as "maritime boundaries". 

Each agreement is accompanied by an illustration of the boundary, 
prepared on the basis of the information provided in the agreement or in 
official charts attached thereto. 

Where the boundary differs from an equidistance line to an extent 
that would be apparent on the illustration, a hypothetical equidistance 
line has been shown. These hypothetical lines have been constructed 
strictly according to the equidistance method except in the following 
cases. In the illustrations of the boundaries between Abu Dhabi and 
Dubai', Abu Dhabi and Qatar', Costa Rica and Panama', and Sharjah 
and Umm al Qaiwains, islands have been ignored in the construction of 
the hypothetical equidistance line in order to be consistent with the prac- 
tice of those States. Similarly, in the illustration of the boundary 
between Colombia and Panama (Caribbean Sea)6, half effect only was 
given to the uninhabited Albuquerque and Southeast Cays, and the dis- 
puted Roncador and Northwest Rocks were disregarded as basepoints in 
the construction of the hypothetical equidistance line. In the illustration 
of the boundary between Sweden and Finland', the hypothetical equidis- 
tance line has been constructed from the straight baselines used by the 
parties in the delimitation of their territorial sea. 

Additional information, such as the location of the territorial sea 
boundary, the existence of a joint resource exploitation area, straight 
baselines from which the boundary has been drawn, or depth contours, 
has also been provided where appropriate. Although the scale on the 
maps may differ, parallels of latitude and meridians of longitude have 
been shown on each map as an indication of scale. 

Each agreement is identified by date of signature, date of ratifica- 
tion where applicable, source of the text, and where it is known, the 
jurisdiction asserted by each of the Parties in respect of the superjacent 
waters. Generally a single source is provided for the text of each agree- 
ment. Many agreements have been obtained directly from the govern- 

1 Far the purposes of this Annex, the territorial sea is taken ta ertend no more than 
12 nautical miles in breadth. 
Figure 18. 

' Figure 22. 
' Figures 77A and 77B. 
' Figure 8. 

Figure 55A. 

' Figures 36A and 36B. 
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ments concerned and no published source has been located. Translations 
from the original language have been provided by the Office of the 
Secretary of State, Government of Canada. The agreements between 
France and Spain and Colombia and Haiti are provided in the French 
language only. 

The following sources have been used for published agreements: 
Atlante dei Confini Sottomarini 

(Atlas of the Seabed Boundaries) 
edited by Benedetto Conforti and Giampiero Atlas of the Seabed 
Francalanci 1979 Boundaries 
International Legal Materials I.L.M. 
League of Nations Treaty Series L.N.T.S. 
Limils in the Seas, 
United States Department of State, 
Bureau of Intelligence and Research, 
Office of the Geographer Limits in the Seas 
New Direclions in the Law oJthe Sea. 
edited by Nordquist et al.. 10 vols. New Directions 
Treaties and Other International 
Agreements of the United States of 
America 1776 - 1949, Bevans ed. T.I.A.S. (Bevans) 
United Nations Legislative Series ST/LEG/SER.B 
United Nations Treaty Series U.N.T.S. 



ANNEXES Tû REPLY OF CANADA 

CHRONOLOGICAL LIST OF CONTINENTAL SHELF 
AND ,MARITlhll.: BOIJNDARY AGRF:KRIENTS 

ACCORDIS<; TO DATE OF SICNATORE 

[Not reproduced] 

ALPtlABETICAI. I.ISï'OF<'ONl'1SES'l'AL St1EI.F A N D  
~ 1 A R I T I ~ l E  BOUSDARY AGREEMENTS 

[Nor reproduced] 
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CONTINENTAL SHELF AND MARITIME BOUNDARY 
AGREEMENTS, TOGETHER WITH AN ILLUSTRATION OF THE 

BOUNDARY, IN CHRONOLOGICAL ORDER ACCORDING 
TO DATE OF SIGNATURE 

Agreement 1 

Date of sienature: 26 Febmarv 1942 
Date of ratikation: 22 ~ e ~ t e m b e r  1942 

Source: 205 Lh'ïS 122 

[Nat reproduced] 

Agreement 2 

MARITIME BOUNDARY AGREEMENT BETWEEN CHILE AND &RU BY JOINT 
DECUVUTION ON THE MARITIME ZONE 

Date of signature: 18 August 1952 
Date of ratification: Chile 23 September 1954 

Pem 6 May 1955 
Source: Limiis in the Seas, No. 86 

[Nat reproduced] 

Agreement 3 

MARITIME BOUNDARY AGREEMENT BETWEEN &RU AND ECUAWR BY JOINT 
DECLARATION ON THE MARITIME ZONE 

Date of signature: 18 August 1952 
Date of ratification: Pem 6 May 1955 

Ecuador 7 Febmary 1975 
Source: Limiis in the Sens, No. 88 

[Nat reproduced] 
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Agreement 4 

CONTINENTAL SHELF BOUNDARY AGREEMENT BFIWEEN NORWAY AND THE UNION 
OF SOVIET SOCIALIST REPUBLICS 

Date of signature: 15 Febmary 1957 
Date of ratification: 24 Apnl 1957 

Date of signature: 29 November 1957 
Date of ratification: 17 March 1958 
Source: Limits in the Seas, No. 17 

[Nol reproduced] 

Agreement 5 

Date of signature: 22 Febmary 1958 
Date of ratification: In force on signature 

Source: ST/LEG/SER.B/I 6, p. 4W 

[Nol reproduced] 

Agreement 6 

MARITIME BOUNDARY AGREEMENT BEiWEEN SENEGM AND GUINEA-BISSAU 

Date of signature: 26 Apnl 1960 
Date of ratification: In force on signature 

Source: Limits in the Sens. No. 68 

[Not reproduced] 
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Agreement 7 

CONTINENTAL SHELF BOUNDARY AGREEMENT BEIWEEN THE NETHERLANDS AND 
THE &DERAL REPUBLIC OF GERMANY 

Date of signature: 1 December 1964 
Date of ratification: 18 September 1965 

Source: 550 UN73 123 

Agreement 8 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SHARIAH AND 
UMM AL QAIWAIN 

Date of signaîure: Undated 1964 
Date of ratification: In force on signature 

Source: United States Counter-Memorial, Deposited Materials, 
Vol. 31, Do?. No. 158 

Agreement 9 

CONTINENTAL SHELP BOUNDARY AGREEMENT BETWEEN NORWAY AND THE UNITED 
KINGDOM 

Date of signature: 10 March 1965 
Date of ratification: 29 June 1965 

Source:551 UN73214 

[Nor repduced] 
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Agreement 10 

Date of signature: 20 May 1965 
Date of ratification: 25 May 1966 

Source: 566 UNTS37 

Agreement 11 

Date of sicnature: 9 June 1965 
Date of rat%&ion: 27 May 1966 

Source: 570 UNTS91 

[Nor reproduced] 

Agreement 12 

CONTINENTAL SHELF BOUNDARY AGREEMENT BFTWEEN DEN~ARX AND THE 
FEDERAL REPUBUC OF GERMANY (BALTIC SEA) 

Date of signature: 9 June 1965 
Date of ratification: 7 June 1977 

Source: 570 UNTS 9 1 ; and Govemment of Denmark 

[Nor repmducd] 
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CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE NETHERLANDS AND 
THE UNITED KINGDOM 

Date of signature: 6 Onobcr 1965 
Date of ratification: 23 December 1966 

Source: 595 UNTS 1 13 

AMENDING PROTOCOL 

Date of signature: 25 November 1971 
Date of ratification: 7 December 1972 

Source: ST/LEG/SERB/I6, p. 430 

[Nat reproduced] 

Agreement 14 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND NORWAY 
(NORTH Sm) 

Date of signature: 8 December 1965 
Date of ratification: 22 June 1966 

Source: 634 UNTS 7 1 

Date of signature: 24 April 1968 
Date of ratification: In force on signature 

Source: ST/LEG/SERB/I6, p. 412 

[Noor reproduced] 



ANNEXES TO REPLY OFCANADA 

Agreement 15 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE UNITED KINGWM 
AND DENMARK 

Date of signature: 3 March 1966 
Date of ratification: 6 Febmary 1967 

Source: 592 UNTS 209 

AMENDING AGREEMENT 

Date of signature: 25 November 1971 
Date of ratification: 7 December 1972 

Source: ST/LEG/SERB/16, p. 431 

[Not reproduced] 

CONTINENTU. SHELF BOUNDARY AGREEMENT BETWEEN FINLAND AND THE UNION 
OF SOVIET SOCIALIST REPUBLICS (BALTIC &A) 

Date of signature: 5 May 1967 
Date of ratification: 15 March 1968 

Source: 640 UNTS I I I  

[Nol reproduced] 

Agreement 17 

CONTINENTAL SHELF BOUNDARY AGREEMENT BiXWEEN ~ A L Y  AND YUGOSLAVIA 

Date of signature: 8 January 1968 
Date of ratification: 21 January 1970 

Source: Limits in the Seas, No. 9 

[Not reproduced] 



Agreement 18 

Date of signature: 18 February 1968 
Date of ratification: In force on signature 

Source: New Directions. Vol. V, p. 214 

[Not reproduced] 

Agreement 19 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SWEDEN AND NORWAY 

Date of signature: 24 July 1968 
Date of ratification: 18 March 1969 
Source: ST/LEG/SERB/I6, p. 413 

[No: reproduced] 

Agreement 2û 

Date of sienature: 24 October 1968 ~ ~~ 

Date of ratkcation: 29~anuary 1969 
Source: 696 U M S  189 
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Agreement 21 

Date of signature: 29 October 1968 
Date of ratification: 16 April 1969 

Source: 768 UNTS253 

[Nol reproduced] 

Agreement 22 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN QATAR AND ABU DHABI 

Date of signature: 30 March 1969 
Date of ratification: In force on signature 

Source: ST/LEG/SERB/l6, p. 403 

[Nol reproduced] 

Agreement 23 

Date of signature: 28 August 1969 
Date of ratification: 13 May 1970 

Source: 769 UNTS 75 

[Not reproduced] 



Agreement t4 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND QATAR 

Date of signature: 20 September 1969 
Date of ratification: 10 May 1970 

Source: 787 UNTS 165 

[Not reproduced] 

Agreement 25 

CONTINENTAL SHELF BOUNDARY AGREEMENT BEIWEEN MALAYSIA AND INDONESIA 
(MALACCA STRAIT AND SOUTH CHINA Sm) 

Date of signature: 27 October 1969 
Date of ratification: 7 November 1969 

Source: ST/LEG/SER.B/16, p. 417 

[Nat reproduced] 

Agreement 26 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE FEDERAL REPUBLIC OF 
GERMANY AND DENMARK (NORTH SU) 

Date of signature: 28 January 1971 
Date of ratification: 7 December 1972 
Source: ST/LEG/SER.B/16, p. 424 

[Nat reproduced] 
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Agreement 27 

CONTINENTAL SHELF BDUNDARY AGREEMENT BETWEEN m E  NEIHERUNDS AND 
THE FEDERAL REPUBUC OF GERMANY 

Date of signature: 28 January 1971 
Date of ratification: 7 December 1972 
Source: ST/LEG/SERB/I6, p. 419 

[Nor reproduced] 

Agreement 28 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND 
INDONESIA (ARANRA SEA AND P ~ c l n c  OCEAN) 

Date of signature: 18 May 1971 
Date of ratification: 8 November 1973 
Source: New Directions, Vol. IV, p. 91 

[Nor reproduced] 

Agreement 29 

CONTINENTAL SHELF BOUNDARY AGREEMENT B ~ E N  IRAN AND BAHRAIN 

Date of signature: 17 June 1971 
Date of ratification: 14 May 1972 

Source: 826 UNTS 227 

[Nor reproduced] 
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Agreement 30 

Date of signature: 20 August 1971 
Date of ratification: 6 December 1978 

Source: Limits in the Seos. No. 89 

[Not reproduced] 

Agreement 31 

Date of signature: 25 Novernber 1971 
Date of ratification: 7 December 1972 

Source: 880 UNTS 185 

[Nor reproduced] 

Agreement 32 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THAILAND AND INDONESIA 

Date of signature: 17 December 1971 
Date of ratification: 16 July 1972 

Source: ST/LEG/SERB/18, p. 437 

[Not reproduced] 
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Agreement 33 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MAIAYSIA AND ~ N D O N E S ~ A  
(MALACCA STRAIT EXT.) 

Date of signature: 21 December 1971 
Date of ratification: 16 July 1972 

Source: ST/LEG/SER.B/IS, p. 429 

[Not reproduced] 

Agreement 34 

CONTINENTAL SHELF BOUNDARY AGREEMENT B W E E N  MALAYSIA AND 'THAILAND 
(ANDAMAN SEA) 

Date of signature: 21 December 1971 
Date of ratification: 16 July 1972 

Source: ST/LEG/SER.B/IB, p. 429 

[Nor reproduced] 

Agreement 35 

Date of signature: 21 July 1972 
Date of ratification: 12 lune 1975 
Source: Limits in the Seas, No. 73 

[Nor reproduced] 



Agreement 36 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FINLAND AND SWEDEN 

Date of sinnature: 29 Se~tember 1972 
Daie o f  ratificarion: 15 January 1973 
Sourre: ST/LEG/SEK.B/ 18. p. 439 

[Not reproduced] 

Agreement 37 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND 
INDONESIA ( ~ I M O R  AND ARAFURA SEAS EXT.) 

Date of signature: 9 October 1972 
Date of ratification: 8 November 1973 

Source: ST/LEG/SER.B/18, p. 441 

[Not reproduced] 

Agreement 38 

MARITIME BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND INDONESIA 
(ARAFURA SEA EXT.) 

Date of signature: 26 January 1973 
Date of ratification: 26 November 1974 

Source: ST/LEG/SER.B/18, p. 444 

[Not reproduced] 
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Agreement 39 

MARITIME BOUNDARY AGREEMENT BETWEEN AXGENTINA AND URUGUAY 

Daie of signature: 19 November 1973 
Date of ratification: 12 Febmary 1974 

Source: Governmeni of Argcntinü 

[Nor reproduced] 

Agreement 40 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND CANADA 

Date of signature: 17 December 1973 
Date of ratification: 13 March 1974 
Source: ST/LEG/SERB/18, p. 447 

[No! reproduced] 

Agreement 41 

CONTINENTAL SHELF BOUNDARY AGREEMENT BEIWEEN SPAIN AND FRANCE 

Date of signature: 29 January 1974 
Date of ratification: 5 April 1975 

Source: ST/LEG/SER.B/19, p. 445 

[Nor reproduced] 
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CONTINENTAL SHELF BOUNDARY AGREEMENT AND AN AGREEMENT TO ESTABLISH 
A JOINT DEVELOPMENT ZONE BETWEEN JAPAN AND THE REPUBLIC OF KOREA 

Date of signature: 5 Febmary 1974 
Date of ratification: 22 June 1978 

Source: Government of Japan 

[Not reproduced] 

Agreement 43 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND SPAIN 

Date of signature: 19 Febmary 1974 
Date of ratification: 16 November 1978 

Source: h i i s  in the Seas. No. 90 

[Nol reproduced] 

Agreement 44 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND OMAN 

Date of signature: 25 July 1974 
Date of ratification: 28 May 1975 

Source: ST/LEG/SER.B/19, p. 450 

[Noi reproduced] 
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CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDIA AND INWNESIA 

Date of signature: 8 August 1974 
Date of ratification: 17 December 1974 

Source: Limits in the Seas, No. 62 

[Not reproduced] 

Agreement 46 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND THE 
UNITED ARAB EMIRATES 

Date of signature: 13 August 1974 
Date of ratification: Not yet ratified 

Source: Limits in the Seas, No. 63 

[Not reproduced] 

Agreement 47 

MARITIME BOUNDARY AGREEMENT BETWEEN SENECAL AND GAMB~A 
(NORTH AND SOUTH) 

Date of signature: 4 June 1975 
Date of ratification: 27 August 1976 

Source: Limits in the Seas, No. 85 

[Nnt reproduced] 
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MARITIME BOUNDARY AGREEMENT BETWEEN COWMBIA AND ECUADOR 

Date of signature: 23 August 1975 
Date of ratification: 22 December 1975 

Source: ST/LEG/SER.B/19, p. 398 

[Nol reproduced] 

Agreement 49 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDONESIA AND THAILAND 

Date of signature: 11 December 1975 
Date of ratification: 18 Febmary 1978 

Source: Office of the Geographer, United States Department of State 

[Nor reproduced] 

Agreement 50 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN PORTUGAL AND SPAIN 
(NORTH AND SOUTH) 

Date of signature: 12 Febmary 1976 
Date of ratification: Not yet ratified 

Source: Govemment of Spain 

[NOI reproduced] 
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Agreement 51 

MARITIME BOUNDARY AGREEMENT BETWEEN INDIA AND SRI LANKA 
(BAY OF BENGAL AND INDIAN OCEAN) 

Date of signature: 23 March 1976 
Date of ratification: 10 May 1976 

Date of sienature: 22 November 1976 
Date of ratification: 5 February 1977 
Source: ST/LEG/SER.B/19, p. 402 

[Nor reproduced] 

Agreement 52 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MAURITANIA AND 
MOROCCO 

Date of signature: 14 April 1976 
Date of ratification: Not yet ratified 

Source: Govemment of Morocco 

[Nor reproduced] 

Agreement 53 

MARITIME BOUNDARY AGREEMENT BETWEEN KENYA AND TANZANIA 

Date of signature: 9 July 1976 
Date of ratification: In force on signature 

Source: Lirnirs in the Seas, No. 92 

[Nor reproduced] 



Agreement 54 

MAR~T~ME BOUNDARY AGREEMENT. BETWEEN'CUBA AND MEXICO . 
\ Date of signature: 26 July 1976 

Date of ratification: In force on signature 
Source: Government of Mexico 

[Nol reproduced] 

Agreement 55 

Date of signature: 20 November 1976 
Date of ratification: 30 November 1977 

Source: Lnnits in fhe S e a  No. 79 

[Nol reproduced] 

Agreement 56 

MARITIME BOUNDARY AGREEMENT BEï'WEEN INDIA AND MALDIVES 

Date of signature: 28 December 1976 
Date of ratification: 8 June 1978 
Source: Limirs in the Seas, No. 78 

[Nol reproduced] 
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Agreement 57 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDIA AND ~NDONESIA 

Date of signature: 14 January 1977 
Date of ratification: 15 August 1977 

Source: Govemment of lndia 

[Nor reproduced] 

Agreement 58 

MARITIME BOUNDARY AGREEMENT B m E E N  THE UNITED STATES OF ~ E R ~ C A  AND 
THE UNION OF SOVIET SOCIALIST REPUBLICS 

Date of signature: January-Feb~ary 1977 
Date of ratification: In force on signature 

Source: 11 TIAS (Bevans) 12 16; hl. B. Feldman and D. Colson, "The Maritime 
Boundaries of the United States", American Journal ofInremalional Low, 

Vol. 75, No. 4, 1981, pp. 729-730 

[Nor repmduced] 

. Agreement 59 

MARITIME BOUNDARY AGREEMENT BFlWEEN COLDMBIA AND COSTA RJCA 

Date of signature: 17 March 1977 
Date of ratification: Not yet ratified 
Source: Govemment of Colombia 

[Nol reproduced] 
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Agreement 60 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND GREECE 

Date of signature: 24 May 1977 
Date of ratification: 12 November 1982 

Source: Govemment of Greece 

[Nor reproduced] 

Agreement 61 

MARITIME BOUNDARY AGREEMENT BETWEEN HAITI AND CUBA 

Date of signature: 27 October 1977 
Date of ratification: 6 January 1978 

Source: New Direcrians, Vol. VIII, p. 69 

[Nor reproduced] 

Agreement 62 

MARITIME BOUNDARY AGREEMENT BEI'WEEN THE UNITED STATES OF AMERICA AND 
CUBA 

Date of signature: 16 December 1977 
Date of ratification: Not yet ratified 

Source: Office of the Geographer, United States Depariment of State 

[Nor reproduced] 
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Agreement 63 

Date of signature: 13 January 1978 
Date of ratification: 15 Febmary 1979 

Source: Govemment of Colombia 

[Nof repmduced] 

Agreement 64 

MARITIME BOUNDARY AGREEMENT BETWEEN COWMBIA AND HAITI 

Date of signature: 17 Febmary 1978 
Date of ratification: 16 Febmary 1979 

Source: Govemment of Colombia 

[Nof reproduced] 

Agreement 65 

MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND THE UNITED STATES 
OF AMERICA 

Dateof sigiiature: 28 March 1978 
Date of ratification: 24 November 1980 

Source: Office of the Geographer, United States Department of State 

[Nof repmduced] 
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Agreement 66 

MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND THE NETHERLANDS 
(ARUBA, CURAÇAO. BONAIRE, SABA, AVES ISLAND) 

Date of signature: 30 March 1978 
Date of ratification: 15 December 1978 
Source: Government of the Netherlands 

[Nni reproduced] 

Agreement 67 

MARITIME BOUNDARY AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND 
MEXICO (CARIBBEAN SEA AND PAClnC OCEAN) 

Date of signature: 4 May 1978 
Date of ratification: Not yet ratified 

Source: Office of the Geographer, United States Department of State 

[Noor reproduced] 

Agreement 68 

Date of signature: 22 June 1978 
Date of ratification: 15 December 1978 

Source: Govemment of lndia 

[Nor reproduced] 
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Agreement 69 

MARITIME BOUNDARY AGREEMENT BETWEEN SWEDEN AND THE GERMAN 
DEMCERATIC REPUBLIC 

Date of signature: 22 June 1978 
Date of ratification: 20 December 1978 

Source: Govemment of Sweden 

[Nor reproduced] 

Agreement 70 

Date of signature: 23 June 1978 
Date of ratification: 15 May 1981 

Source: Govemment of Turkey 

[Nor reproduced] 

Agreement 71 

MARI~ME BOUNDARY AGRBEMENT BFiWEEN AUSTRALIA AND PAPUA NEW GUINU 

Date of signature: 18 December 1978 
Date of ratification: Not yet ratified 

Source: Govemment of Australia 

[Nor reproduced] 



Agreement 72 

F'ROTOCOL SUPPLEMENTARY TO THE CONTINENTAL SHELF BOUNDARY AGREEMENT 
OF 10 MARCH 1965 BETWEEN NORWAY AND THE UNITED KINGDOM 

Date of signature: 22 December 1978 
Date of ratification: 20 February 1980 

Source: Atlas ofrhe Seabed Boundaries. p. 30 

[Nor reproduced] 

Agreement 73 

MARITIME BOUNDARY AGREEMENT B n W E E N  VENEZUELA A N D  THE DOMINICAN 
REPUBLIC 

Date of signature: 3 March 1979 
Date of ratification: 15 January 1982 

Source: Govemment of Venezuela 

[Nor reproduced] 

Agreement 74 

MARITIME BOUNDARY AGREEMENT BETWEEN DENMARK AND NORWAY (FAEROES) 

Date of signature: 15 June 1979 
Date of ratification: 3 June 1980 
Source: Govemment of Denmark 

[Nor reproduced] 
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Agreement 75 

CONT~NENTAL SHELF BOUNDARY AGREEMENT BETWEEN MALAYSIA AND THAILAND 
(GULF OF THAIUND) 

Date of signature: 24 October 1979 
Date of ratification: 15 July 1982 

MEMORANDUM OF UNDERSTANDING ON THE ESTABLISHMENT OF A JOINT 
AUTHORITY FOR THE EXPLOITATION OF THE   SOURCES OF THE SEABED 

Date of signature: 21 February 1979 
Date of ratification: 24 October 1979 

Source: Government of Malaysia 

[Nor reproduced] 

Agreement 76 

MARITIME BOUNDARY AGREEMENT BETWEEN FRANCE AND TONGA 

Date of signature: II January 1980 
Date of ratification: In force on signature 

Source: Government of France 

The geographical co-ordinates of points for this maritime boundary are not yet 
available and the boundary depicted in Figure 76 is hypothetical. 

[Nor reproduced] - 

Agreement 77 

MARITIME BOUNDARY AGREEMENT BETWEEN COSTA  CA AND PANAMA 
(CARIBBEAN SEA AND PAClFIC OCEAN) 

Date of signature: 2 February 1980 
Date of ratification: II Fehmary 1982 

Source: Office of the Geographer, United States Department of State 

[Nor reproduced] 
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Agreement 78 

MARITIME BOUNDARY AGREEMENT BEiWEEN MAURITIUS AND FRANCE 

Date of signature: 2 Apnl 1980 
Date of ratification: In force on signature 

Source: Government of France 

[Not reproduced] 

Agreement 79 

Date of signature: 11 June 1980 
Date of ratification: 8 September 1983 
Source: Govemment of New Zealand 

[Nor reproduced] 

Agreement 80 

MARlTlME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND FRANCE 

Date of signature: 17 July 1980 
Date of ratification: 28 January 1983 

Source: Government of Venezuela 

[Nor reproduced] 
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Agreement 81 

MARITIME BOUNDARY AGREEMENT BETWEEN BURMA AND l k A 1 l . A ~ ~  

Date of signature: 25 July 1980 
Date of ratification: 12 April 1982 
Source: Government of Thailand 

[Nor reproduced] 

Agreement 82 

TREATY BETWEEN NEW ZULAND AND THE UNITED STATES OF ~ E R I C A  ON THE 
DELIMITATION OF THE MARITIME BOUNDARY BEiWEEN TOKEUU AND THE UNITED 

STATES OF AMERICA 

Date of signature: 2 December 1980 
Date of racfficaiion: 3 Sepremher 1983 
Source: Government of New Zealand 

[Nor reproduced] 

Agreement 83 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INGQNESIA AND PAPUA 
NEW GUINFA (PACIFIC OCEAN EXT.) 

Date of signature: 13 December 1980 
Date of ratification: 10 July 1982 
Source: Government of Australia 

[Nor reproduced] 
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Agreement 84 

MARITIME BOUNDARY AGREEMENT BETWEEN FRANCE AND BRAZIL 

Date of signature: 30 January 1981 
Date of ratification: Not yet ratified 

Source: Govemment of Brazil 

[Nat reproduced] 

Agreement 85 

MARITIME BOUNDARY AGREEMENT BETWEEN ST. LUCIA AND FRANCE 

Date of signature: 4 March 1981 
Date of ratification: In force on signature 

Soume: Government of St. Lucia 

[NOI reproduced] 

Agreement 86 

CONTINENTAL SHELF BOUNDARY AGREEMENT BEN'EEN NORWAY AND ICELAND 

Date of signature: 22 October 1981 
Date of ratification: 2 June 1982 
Source: Government of Norway 

[NOI reproduced] 
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Agreement 87 

MARITIME BOUNDARY AGREEMENT BElWEEN FRANCE AND AUSTRALIA (CORAL SEA 
AND INDIAN OCEAN) 

Date of signature: 4 January 1982 
Date of ratification: 9 January 1983 

Source: Govemment of Australia 

[Nor reproduced] 

Agreement 88 

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FRANCE AND THE UNITED 
KINGDOM 

Date of signature: 24 June 1982 
Date of ratification: 4 Febmary 1983 

Source: Government of the United Kingdom of Great Britain and Northem 
lreland 

[Not reproduced] 
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Volume II 

SUPPLEMENTARY EVIDENCE AND MISCELLANEOUS DOCUMENTS 

PREFACE 

Part 1 of this Annex is submitted in support of Part II. Chapter V 
of the Reply Submitted by Canada. I t  presents supplementary statistical 
evidence of the economic dependence of southwest Nova Scotia on 
Georges Bank and demonstrates the absence of any comparable depend- 
ence in the United States. 

Part I I  of this Annex is also submitted in support of Part II, 
Chapter V of the Reply Submitted by Canada. It presents supplemen- 
tary evidence of the non-statistical and statistical history of the 
Canadian fisheries in the Georges Bank area and demonstrates that the 
Canadian fisheries in that area have deep historical roots. 

Part III of this Annex is submitted iii support of Part II. 
Chapter IV of the Reply Submitted by Canada. It responds to - and 
demonstrates the erroneous assumptions of - certain arguments 
made by the United States concerning United States geophysical survey 
permits. 

Part IV of this Annex reproduces miscellaneous documents cited in 
support of contentions made in the Reply Submitted by Canada. 



PART 1. THE HUMAN DIMENSION: 
SUPPLEMENTARY SOCIO-ECONOMIC EVIDENCE 



1 .  Much evidence has been presented in  the Canadian Mcmorial 
and Counter-Memorial respecting the important contribution made by 
the Georges Bank fishery to Nova Scotia, and in particular to southwest 
Nova Scotia, which is the closest landfall to the disputed fishing grounds 
on Georges Bank. The benefits of this fishery are widely distributed 
throughout the regional economy o f  Nova Scotia. The United States, in  
the Annexes to its Counter-Memorial (Volume III, Annex 4. Appendix 
B), concedes that the dependence o f  Nova Scotia on the disputed fishing 
grounds is greater than that of New England; nevertheless, elsewhere in  
its Counter-Memorial, the United States endeavours to dismiss as unim- 
portant the economic impact which the United States line, i f  adopted, 
would have on Nova Scotia. Accordingly. this Part presents further sta- 
tistical evidence of the economic dependence of Nova Scotia upon 
Georges Bank, and the lack of any comparable dependence on ihe part 
o f  New England in  general and Massachusetts in  particular. 

2. The body of this Part summarizes and places in  context the 
evidence presented in  the technical appendices. Appendix 1 presents a 
detailed analysis of the consequences of the United States line for the 
economy o f  Nova Scotia. Appendix 2 reproduces an economic base 
rnodel for southwest Nova Scotia for 1971 and 1981. which both 
explains and calculates the "multiplier" effect by which the initial eco- 
nomic shock o f  loss of access to Georges Bank would be magnified as i t  
works its way through the regional econorny. Appendix 3 examines the 
dependence o f  the small communities of southwest Nova Scotia on the 
resourees o f  Georges Bank, focusing on the Clark's Harbour area. 
Appendix 4 records the relevant activity o f  the small vesse1 fleet o f  
southwest Nova Scotia on the disputed fishing grounds. Appendix 5 out- 
lines the growth and diversification o f  the fish processing industry in  
southwest Nova Scotia in  reliance on continuing aecess to Georges Bank. 
Appendix 6 reviews Canadian and United States fisheries policies and 
government assistance to the fishing industry. 
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CHAPTER 1 

SO\I \ I , \RY OF i . v l ~ ) i . \ r t .  I II:\,[ .TIIF I)ISPI TI:D FISIIISC C;ROU\DS 
R E  OF F\R C R M l E R  E<OVO\llC I\lt'ORl'\hCF TOC 4\.41).\ \YI> 

O \ ' :  S C O T 1  TII:\S THE\ ARE 1 0  'TIIt. I SI'Ii.11 ST,\TES ,\\1> 
MASSACHUSETTS IN TERMS OF EMPLOYMENT AND 

3. Canada and the United States agree that employment and 
income (gross domestic product or GDP) are appropriate measures for 
expressing the significance of fishing activity in its economic dimension1. 
With respect to the factor of non-disturbance of established economic 
interests, the United States has conceded in the Annexes to its Counter- 
Memorial (Volume III, Anncx 4, Appendix B), that more jobs and more 
income are created in Canada by the Canadian fishery on Georges Bank 
than are created in the United States by the corresponding United States 
fishery. This concession is made in absolute terms. 

4. Equally important, however, is the relatively greater depen- 
dency of Nova Scotia on Georges Bank compared with the relative lack 
of economic dependence on the disputed fishing grounds on the part of 
the United States and, in particular, Massachusetts. This difference 
arises from the contrasting structure of the two econornies. and the much 
greater social and economic importance attached to the fishing industry 
in the five counties of Nova Scotia than in the nine counties of eastern 
Massachusetts. 

5 .  Appendix 1 to this Part provides further evidence in support of 
the contentions in Canada's Counter-Memorial that the regional 
economy of southwest Nova Scotia, in comparison with Mas5achusetts, 
is rural and one-dimensional. Southwest Nova Scotia is not as  disadvan- 
taged as  some other areas of Atlantic Canada. where average unemploy- 
ment rates are 3 to 4 percentage points higher than the rate for Canada 
as  a whole, and personal income per capita is some 20 to 35 percent 
lower than the national average2. But southwest Nova Scotia has a rela- 
tively small population and a narrow economic base. Its communities 
depend heavily on financial transfers from the federal government to 
maintain a standard of health, education and general government ser- 
vices comparable to that enjoyed in the more prosperous regions of the 
country. The fishing industry is an important element in the regional 
economy in general, and in some areas is the sole source of employment 
and income. Southwest Nova Scotia accounts for the largest portion of 
the value of fish landings in Nova Scotia and for thc highest proportion 

@ of individuals dependent on the fishery for their livelihood [Figures 1 
and 21. T o  the extent that southwest Nova Scotia enjoys a marginally 
higher standard of living than that prevailing in Atlantic Canada gener- 
ally, this situation is owed to its continued access to the fishing grounds 
of Georges Bank. 

' United Stores Counter-Mernorial, Soeio-Economic Anncx, Vol. I I I .  Anner 4, p. I I .  
para. 10. 
' Canadian Memonal, Annexes, Vol. IV, sec. 1, Tables A-l and A-2. 
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6.  Eastern Massachusetts. in contrast, has a broadly based 
economy powered by a strong manufacturing sector. I ts rate o f  unem- 
ployment is generally lower than the United States average, and its 
wages are generally higher'. The fishing industry is a small and declining 
element in  its diversified economy, and therefore fluctuations in  the 
value o f  its fishery are of less significance to its population. 

7.  To  assess the relative importance of the Georges Bank fishery 
to the economies of Nova Scotia and Massachusetts, the Parties have 
agreed that two criteria are o f  paramount interest': 

(a) the contribution of the disputed fishing grounds to gross domestic 
product; and 

(h) the contribution o f  the disputed fishing grounds to employment. 

The analysis in  the following sections uses Canada's economic estimates 
in relation to southwest Nova Scotia and the United States economic 
estimates in  relation to New England. 

Section 1. Contribution o f  the Disputed Fishing 
Grounds to Cross Domestic Product 

8. The United States Counter-Memorial asserts that southwest 
Nova Scotia fishermen in  general receive higher incomes than fishermen 
elsewhere in  the province'. I n  fact. this i s  true in  large part because the 
Georges Bank fishery yields highcr than average returns to labour and 
capital when compared with other major fisheries o f  the Atlantic 
Region. Three factors account for this: 

(a) the principal species harvested, ihe sea scallop. commands a market 
price significantly higher per unit o f  weight than other species: 

( b )  the sea scallop can be harvested and processed with greater effi- 
ciency than other species. thus providing processors with higher 
returns: and 

(c) the traditional groundfish species (cod and haddock) are of greater 
than average size and of higher quality than the same specics caught 
in  most other areas to the north. 

'The unemployment raie in Masaachurcits. 1980 was 5.6 percent whilc ihat of ihe United 
States was 7.1 percent. Pcr cnpita person income in Massachusetts. 1980 wïs 
U.S.Sl0.039 compared to the national avcrage of U.S.S9.480. Emplqvmrtrr ond Eorn- 
ingc United States Departmcnt of Labor. Burenu of Labor Statistics. Vol. 29. Na. 12. 
Washington. Governmeni Priniing Officc. Deccmber 1982. p. 6. Suri,e,v O/ Correni 
Business. United Sintes Department a l  Cornrncrce. Bureau of Economic Analyris. Vol. 
62. No. 8. Washington. Government Printing Olfice. Augurt 1982. p. 57. Slolisiicol 
Absrrocr "/th? Unircd SIOIPS. IOSI. United States Department olCommerce. Bureau of 
the Census. p. 392. Sec Docurncntary Appendix 1 .  Documents 1-3. 
' UniiedSroics Counvr-hien~orial. Sociu-Econoniic Annei-. Vol. I I I .  Annex 4. pp. 12-19. 

paras. I 1-20. 
' Unircd Srares Counrer-Mmioriol. Sorio-Economir Annes. Vol. III. Annex 4. p. 36. 

para. 45. fwtnote 3. 
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9. The analysis set out in Appendix I to this Part demonstrates 
that the contraction of fishing industry operations in Nova Scotia that 
would result from loss of access to Georges Bank would produce a direct 
decline in G D P  of $64 million annually'. 

10. For the reasons set out in Canada's Counter-Mernorial, the 
profitable Georges Bank fishery is able to support a substantial segment 
of the offshore fleet and related infrastructure, and also serves as an 
important source of revenue for the small vesse1 fleet. The "ripple effect" 
of a dccline in the Georges Bank fleet would multiply the initial reduc- 
tion in G D P  as  the downturn worked its way through the economic sys- 
tem. Canada estimates this further drop in G D P  at  $82 million 
annually'. If the total drop of $146 million was concentrated in south- 
West Nova Scotia, it would represent a decline of 17 percent of the 
annual regional G D P  of southwest Nova Scotia [Figure 31. 

I I .  The United States, on the other hand, claims that its Georges 
Bank fishery contributes a total of approximately U.S.$58 million to the 
New England economy? This represents 0.1 percent of the regional 
economy of eastern Massachusetts. The United States does not empha- 
size this relatively insignificant drop in GDP:/irst ,  because this income 
"loss" is likely recoverable from the large part of Georges Bank that 
would be left within undisputed United States jurisdiction; and secondly. 
because the United States does not suggest that a decline in G D P  of this 
magnitude (even if it occurred) would have any significant impact on the 
economic vitality of Massachusetts. 

12. In making ils assessment of relative economic dependence, 
therefore. the Court is invited to weigh a loss of $146 million in a 
regional G D P  of $860 million in southwest Nova Scotia, against a loss of 
U.S.$58 million in a regional G D P  of U.S.$51.500 million in eastern 
Massachusetts'. Expressed in terms of income. therefore, Canada's 
dependence on the disputed fishing grounds is approximately 150 times 
greater than that of the United States. 

6Appendix 1. Table 1. p. 32. Data from 1980. thc latest year for which informition is 
availablc on most variables under conrideration. are ured throughout Part I of this 
Annex. 

'Appendix 1. sec. 1. Table 1, p. 32. 
BAppcndix 1. Table 2. p. 33. 

sThe ninc cuunties of eastern Massachusetts account for 79 percent of the total state pay- 
roll in 1980. I t  i s  therefore assumed thnt thcse counties account for 79 percent of state 
GDP. Massachusetts GDP in 1980 was U.S.1665.154 million. Thereforç the GDP of enst- 
ern Massachusetts is estimîted to be U.S.1651.500 million. Cuunry Biisincss Porrrrnr. 
1980. Mossachus~rrr. United Staics Department of Commerce, Bureau of the Census. 
CBP-80-23. March 1982, Table IE. p. 21. (Hereinafter cited as Counry Business Pot- 
r e r m  196'. Mossorhustrtr.) Due Io  the number of  references i o  this document. exccrpts 
have not been appended to this Volume. The document haï been depasitcd in full with 
Canada's Reply. New Englond Eronomir in di coi or.^, Federal Reaerve Bank of Boston. 
Boston. Massachusetts. June 1982. p. A-5. See Documentary Appendix 2. 
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Section II. Contribution o f  the Disputed Fishing 
Grounds to Regional Employment 

13. A second useful comparison is to measure the number o f  jobs 
put at risk by the respective claims of the Parties. Appendix I to this 
Part demonstrates ihat the loss of access to Georges Bank would result 
in  the permanent disappearanee of approximately 2,250 full-time jobs in 
direct fishing activity in  Nova Scotia, 1,550 in  fish harvesting and 700 in 
fish processinglO. The loss of these jobs would be confined to southwest 
Nova Scotia. Manufacturing supply and service companies whose opera- 
tions depend in whole or in  part on the fishing industry would also be 
adversely affected as fishing activity declined. The reasons for this 
"multiplier" effect are outlined in  Appendix 2. This wider impact would 
ultimately result in further losses o f  employment. Canada estimates 
these further losses at about 1,350 full-time jobs". Thus, the total per- 
manent loss of employment arising from loss of access to Georges Bank 
would be in  the range o f  3.600 full-time jobs. This represents 8 percent 
o f  the employed work force in  southwest Nova Scotia12. 

14. The United Staies h:is estimated that the northeastern por- 
tion o f  Georges Bank supports 430 jobs in  fish harvesting and 453 jobs 
in  fish processing in  New Englaiid. The United States nsserts ihat these 
jobs, in  turn, indirectly support another 617 jobs". Thus toial employ- 
ment claimcd by the United States to be directly or indirecily supporied 
by its fishery on the northeastern portion o f  Georges Bank is 1,500 jobs. 
This represents 0.08 percent of the regional work force of eastern M:issa- 
chusetts". But. in  Tact. the United States does not da im  that even these 
jobs would necessarily be at risk i f  the Court adopted the single mari- 
time boundary proposed by Canada, because more than half of the fish- 
ing grounds o f  Georges Bank would remain within undisputed United 
States jurisdiction. (Under the United States definition of Georges Bank, 
the area within undisputed United States jurisdiction is considerably 
greater still.) 

15. I n  assessing the relative economic dcpendcnce of thc Parties 
on the disputed fishing grounds, therefore. the Court is invited to wcigh 
the loss of 3,600 jobs in  a regional employment base of 47,000 jobs in  
southwest Nova Scotia. against the possible loss o f  1.500 jobs in a 
regional employinent base of 1,780.300 jobs in  easiern Massiiçhusetts. I n  
employment terms, accordingly, Canada's dependence on the disputed 
fishing grounds is 100 limes greater than that of the United States. 

16. On the basis of the income and employment analysis set out 
in Appendix 1, i t  is clear that Canada has a far greater economic 

'OAppcndix 1. sec. II. pp. 34-35. paras. 3-6. 
" Appendix 1. sec. 1. Table 1. p. 32. 

'Th<, Lohotir Force. 1980. Siaiisiics Canada. Caialogue 71-001. 1980. Tablc 110. p. 130. 
Sçç Ducurnentary Appendix 3. 

"Unircd Siiircr Coiirrr~r-h!o,8orioI, Socio-Eco,zo»iic ,ltjizn. Vol. III. Anner 4. Appendix 
B. Iniroduciion. Table 2. p. 3. 

"Couniy Burinrrr P<irirrnr. 1980. hlorrirchrrrerrs. Table 1E. p. 21 
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dependence on the disputed fishing grounds than does the United States. 
This conclusion holds true whether dependence is measured in absolute 
terms, i.e.. the total contribution made by the disputed fishery to the 
economy of each of the Parties, or in relative terms. Le., the importance 
of this contribution in relation to the respective economies of the Parties. 



WOU1.D 0RI.ITERATE CANADA'S  ESTABLISHED ECONORllC INTEREST 
IN GEORGES BANK 

17. Thc Canadian linc would lcavc thc relevant New England 
ports with fishing grounds on Gcorges Bank whosc long-tcrm yiclds 
grcatly cxcccd thc traditional lcvcl of fishing effort from thcsc sanie 
ports. I n  the period froin 1969 to 1978. on thc wholc of Georgcs Bank. 
United States fishcrnien caught an annual average o f  $16.1 million o f  
fish". The Canadian linc would leavc. within United States jurisdiction. 
fishing grounds on Georgcs Bank having long-term annual yields o f  
$48.6 million, thus allowing for a 200 percent increase in United States 
fishing effort in  fishing grounds on Georges Bank to the south and wcst 
o f  the Canadian  lin^'^. The effect o f  the line proposed by the United 
States is, of course, to leavc Canada with no fishcry whatsoever on 
Gcorgcs Bank (sce Tables I and 2). 

18. United Statcs catches norrheasr of  the Canadian linc. in  the 
period from 1969 to 1978. avcraged $9.7 million annually. Canadian 
catches sorrrhwrsr of the United States adjusted perpendicular line ave- 
raged $39.8 million annually during the samc pcriod". Mcasured in  

' 

thcsc terms. the magnitudc of Canada's depcndcncc on the disputed area 
is 300 percent greater than that of the United States, even before taking 
into account thc relatively greater impact each dollar of loss would have 
in  Nova Scotia as compared with Massachusetts. 

19. I n  i ls Counter-Memoriai, the United States has claimed that 
Massachusetts fishcrmen have no other fishing grounds to which they 
could switch their ope ration^'^. This is no1 the case. To  begin with, the 
United States would retain more than half o f  Gcorges Bank within i ls 
jurisdiction following confirmation o f  the Canadian line: moreover, in  
recent history. the Massachusetts fieet has demonstrated conclusively 
that fishing grounds south and West of Georges Bank are adequate for its 
nceds. I n  the mid-1960s, the Massachusetts fleet voluntarily shiftcd i ls 
activities away from Georges Bank for a number o f  economic reasons 
that were no1 associated with this dispute in  any way. These reasons are 
outlincd in  the New England Fishery Management Council's Scallop 
Management Plan'? 

" Bared an average annual landin@ valucd üt 1978 Canadian priccs. 
"Appendix 1. Tables 22 and 26. 
"Northwest Atlantic Fisherics Organiration. unproceased computer tapes. Relevant 

ex inc i r  or prinloutr îrom ihese lapes rnay be made available io ihc Ageoi for the United 
Staics or ta ihc Court upon rcquest. 

"Unire-d SIOIP.~ COU>IICI-MP~UI~(I I .  p. 216. para. 347. 
"New Englond Fishery Monagenani Council. Firhcry Monogement Plon. Finol Environ- 

menial Impaci Sloicmcnt. Xpgu1oror.v Rcvirw /or Ailantic Seo Srollops (Placopecten 
magcllanicus). Jnnuary 1982. pp. 33 and 36. Sec Dacumcntary Appendix 4. 
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(a) the discovery o f  more productive scallop beds in  the Great South 
Channel and Mid-Atlantic areas. which offered New England Iish- 
ermen the double advantage of higher catches per unit o f  effort and 
lower operating costs owing ta their greater proximity to New Eng- 
land ports: 

( b )  prices for finiish rose more rapidly than scallop prices in  the early 
1960s, causing many vesse1 owners to switch ta other operations 
(many New England vessels are multi-purpose and easily converted 
ta other uses); 

(c) increased competition from Canadian fishermen who, operating on 
the same economic principles thai caused their United States coun- 
terparts to move to more productive grounds. saw eastern Georges 
Bank as offering a promising fishery relative to other areas. 

20. The United States itself rcfers to the period from 1965 to 
1978 as demonstrating the flexibility and adaptability o f  the Massachu- 
setts fleetiO. I t  is ta. be presumed that these qualities have endured and 
that the Canadian line would impose no real hardships on the United 
States. 

T A B L E  1 

Georges Bank: Estimated Yield and Percentages o f  Total Biomass to 
the East and West o f  the Canadian Line 

' Based on resource farecasts and biological etirnates. 
' Calculated from M. Pcnningtan: "Efficient Estimaiors of Abundance. for Fish and 

Plankton Surveys." Biui>i~rrics. Vol. 39. 1983. 

2DUnired Srorer Mernorial. p. 50. para. 83 

Speries 

Scallops 
Cod 
Haddock 
Pollock 
Cusk 
Silver Hake 
Red Hake 
White Hake 
Redfish 
Herring 
Mackerel 
Yellowtail Flounder 
Other Groundfish 
Argentine 
lllex Squid 
Loligo Squid 
Offshore Lobster 

Yield in 5%e 
Atailable 

East of the 
Csnadian Line 

(ml)  

6.570 
12.968 
20.580 

1,360 
252 

9.000 
5.500 

200 
192 

22.672 
28.560 

2.800 
2.900 
3.850 
2.47 1 

97 1 
348 

Yicld 
in 5Ze' 

(mt) 

9.000 
33.250 
42.000 

6.800 
1.200 

50.000 
25.000 

2.000 
4.800 

87.200 
102.000 

7.000 
10,000 
5.000 

20.588 
6.47 1 
1,200 

i'ield on 
Georges Bank 

West of the 
Canadian Line 

(ml)  

1.569 
7.422 
8.653 
2.700 

427 
21.508 
13.336 

847 
2.01 7 

26.830 
46.598 

2.218 
3.452 

71 
7.922 
2.6 15 

321 

l'oral Bio- 
mars in  57.e 
East of the 
Canndian 

Linc2 
(%)  

73 
39 
49 
20 
2 1 
18 
22 
IO 
4 

26 
28 
4 0  
29 
77 
12 
15 
29 



TABLE 2 



CHAPTER III  

SUMMARY OF EVIDENCE THAT THE IMPACT OF LOSS OF ACCESS 
TOALL OF GEORGES BANK ON THE CORIRIUNITIES OF SOUTHWEST 

NOVA SCOTIA WOULD BE GREATER IN BOTH RELATIVE AND ABSOLUTE 
TERiMS THAN THE IMPACT OF LOSS OF ACCESS 70 PARTOF 

GEORGES BANK WOULD BE ON THE COMMUNITIES OF 
EASTERN MASSACHUSETTS 

Section 1. Canada 

21. The United States contends that the loss of the Georges Bank 
fishery would be "significant" in only five communities of southwest 
Nova Scotia". The impact, in reality, would be felt throughout south- 
U C ~ I  S ~ I \ J  Scoti:~. I I  IS truc th ' t t  the i'iw corni~iunil lc~ <II '  ILu~ictiburg, 
Ri\,ernort. S;iuliiier\~illc. I.i\,erpdul .ind Y:iriiiouih .,rc he;iiil\ dcnciidcni 
upon 'Georges Bank and wouid suffer serious and continui& fjnancial 
damage as a result of loss of access. Smaller communities throughout the 
region, however, a re  also dependent on Georges Bank, as Appendix 3 to 
this Part demonstrates. The economic shock they would sustain would 
weigh heavily on the social and cultural wcll-being of the entire popula- 
tion. 

@ 22. Figures 27 and 28 of the Canadian Memorial illustrated the . 
concentration of landings of finfish, scallops and lobster in southwest 
Nova Scotia. Figures 29 and 30 of the Canadian Memorial illustrated 
another aspect of this concentration by showing the extensive network of 
processing plants in southwest Nova Scotia closest to Georges Bank. 
These smaller processing plants do not reiy for their raw fish on the off- 
shore fleet that generally operates out of the five principal ports identi- 
fied by the United States. The mainstay of their activities is the "small 
vessel" fleet. As explained in Canada's Memorial and Counter- 
Memorial, many of these small vesscls regularly fish Georges Bank. so 
that loss of access to the disputed fishing grounds would significantly 
damage the small communities closest ta Georges Bank. Appendix 4 to 
this Part presents further evidence of the activities of the small vessel 
fleet on Georges Bank. 

23. The same small communities that provide the home ports for 
the small vessel fleet also supply the men to crew the large offshore ves- 
sels and are supported to a substantial degrce by the income thus gener- 
ated. This is an additional element of their dependence on Georges Bank, 
over and above the activities of the small vessel fleet that represent their 
economic backbone. 

24. Central Port Mouton is an example of a community not 
acknowledged by the United States to be vulnerabie to damage as a 
result of loss of access to Georges Bank. Yet, in 1978, 36.7 percent o f .  
the value of Central Port Mouton's landings came from Georges Bank". 

" United Srores Cour!rer-Menroriol. Socin-Lconui,iic d,l,~e.r, Vol. 1 1 1 .  Anncx 4. pp. 25-26 ,  
paras. 25-26 .  

*'Cotiodi<in Memorio;. Tablc 5. p. 76. para. 156. 
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The community's fish plant began operaiions 35 years ago. employing 
three people in  saltfish production. Following a decade o f  slow growth,. 
the company concerned became actively involved in  the Georges Bank 
scallop fishery. Scallops made an important contribution to the overall 
profitability of the company and provided the büsis for the considerable 
expansion o f  harvesting and processing capacity i t  experienced during 
the 1960s. The company now produces a ful l  range o f  groundfish, 
pelagic and shellfish products. I n  addition to the fish supplied by its 
own fleet o f  eight offshore vessels. the comp:iny buys fish from about 
100 independent inshore fishermen from Port Hebcrt to Western Head. 
I n  all, sonie 400 people rely on this company for a livelihood: 200 in  fish 
proccssing, 100 on the company's vessels and 100 or so as inshore fisher- 
men. Over the pas1 decade, the Georges Bank scallop fishery has 
accounted for 61.4 percent o f  the company's gross revenues". In  most 
years. the company makes no profit from its groundfish operations. 
Were i t  not for the Georges Bank scallop fishery. the plant would have 
closed. I f  the plant now had to be closed as a result o f  loss of access to 
Georges Bank. the loss of employment and income would not be limited 
to thet generated by the scallop fishery alone. but would also extend to 
al1 aspects of the company's operations. 

25.  Another example o f  the pervasive economic influence of 
Georges Bank in  southwest Nova Scotia may be found in  Saulnicrville. 
The fish plant in  Saulnierville began as a fainily business in  1946, pro- 
ducing herring products for the export market. The company concerned 
becaine active in  the scallop fishery in the laie 1950s and built on its ini- 
tial success to become one o f  Nova Scotia's Inrgest independent harvest- 
ing and processing comp;inies. In  addition to its main fricilities in  Saul- 
nierville. the company owns and operates seven other plants, four in 
southwest Nova Scotia, one in  Prince Edward Island and two in  Quebec. 
Il i s  also the exclusive buyer o f  groundfish from three other plants in  
southwest Nova Scotia. Although i t  relies principally on its own fleet of 
17 offshore vessels for its source o f  raw fish. the company purchases 
from independent inshore fishermen as well. I t  produces a full range o f  
fresh. frozen and cured groundfish. pelagic and shellfish products. and i t  
provides direct employment for about 1.000 people. only 300 of whom 
are directly involved in  the Georges Bank scallop fishcry. This company 
acknowledges that i t  has grown to its present size largely on the strength 
of Georges Bank scallop revenuesu. The profit;~biliiy i t  now enjoys 
depends, to a substantial degree. on its continucd success in  this scallop 
fishery. A loss of access to Georges Banks would problibly spell ruin for 
this company and its affiliated enterprises. and would result in the loss o f  
livelihood for al1 i ls employees. The hardships would no1 be confined to 
Saulnierville but would also directly affect another I O  or so small com- 
munities in southwest Nova Scotia in  which the company either carries 
on business or depends upon for its manpower requirements. 

?' Baird on inicrviewr and canfidential financial records a l  C. W. McLeod Firherier Ltd. 
?' Bared on interviews and confidcntial financial records or Corneau's Sealwdr Limited. 
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isolatcd as their counterparts in southwest Nova Scotia: and rhirdl.~, 
bccausc the population of these fishing ports has rcady acccss to alterna- 
tive jobs i n  the diversified economy of  the United States eastern sea- 
baard. But even i f  a significant dependence existed (which Canada 
dcnies). the minor adjustmcnts i n  fishing aciivitics that would be neces- 
sary becausc o f  the Canadian l i i ic would be easily accornmodated within 
the cxisting Massachusetts cconomy. 

31. I n  eastern Massachusetts, particularly the Boston-dominated 
countics. the service scctor itself accountcd for I million jobs in 1980, 
69 pcrccnt o f  total regional employmenti< Fish harvesting accounts for 
lcss than 1,000 jobs, being mcrely 0.07 percent o f  rcgional cmploymcnt, 
and its contribution to total regional employment has bcen steadily 
declining sincc World War  II". 

32. Further south, the Cape Cod countics o f  Barnstable, Nan- 
tucket, dnd Dukes exhibit significantly diffcrcnt cmploymcnt patterns. 
Thc prcdominant focus i n  thcse counties is  on tourism. Thcy have sig- 
nificantly higher proportions of total employment i n  the "hotels and 
othcr lodging places" sector than any o f  the othcr counties"? Rctail  
trade and tourism i n  1980 accountcd for 16,000 jobs, or 40 pcrccnt of 
the total i n  the thrce counties". Commercial lishing accounted for fcw 
jobs. and apparcntly none o f  thcsc jobs was in any significant way 
rclatcd to the Georges Bank fishcryJ2. 

33. St i l l  further south. Bristol County. in which the important 
fishing port o f  New Bedford is located. is hcavily oricntcd toward manu- 
facturing, with 77,000 jobs (47 perccnt o f  i ls total cmployment) 
accounted for by that sector. Fishing and fish proccssing account for 
about 2,500 jobs, being 1.5 perccnt o f  county cmployment and much of  
this cmployment is dependent upon imports o f  frozen fish". Employment 
i n  Plymouth County is dominaled by rctai l  tradc, manufacturing. and 
services with few jobs i n  the fishing industry". 

34: I t  is cvident, thercforc. that thc sccondary (nianufacturing) 
and tcrtiary (service) sectors arc dominant i n  eastern Massachusetts. 
Thcre is l i t t lc reliance on primary industry activity i n  general or fishing 
activity i n  particular. Only 0.2 percent o f  total cmploymcnt is accounted 
for by the agriculture serviccs/forestry/fisherics scctor. i n  which wagcs 
are gcncrally l ~ w e r ' ~ .  This situation stands in stark contrast wi th south- 

(iitinr! Btirin<,.cr Pnr t~rnr .  1080. Morrochirsnr.r. Table 2. pp. 34-40. 51-59. 60-66 and 
71-79. 

" Cot~nry Bi~sit,t.~.r Pa1tcrn.r. 1980. Morrachirsu>rr. Tnblc 2. pp. 34-40. 51-59. 60-66 and 
71-79. 

'OCou>rly Burinesr Porrerirs. 1980. Morrach8ir<,irr. R i b l e  2. pp. 22-79. 

" C<,u>$ry Buriners Porrrrnr. 1980. blosrochli.si,rrr. Tdblc 2. pp. 22-24. 33-34 iind 59-60. 
" C<i,todiu>, Coutrrcr-M.t>rzorial. p. 56.  para.  136 and louinoic X I  

" Cuun1.i. Burincm Porrrrns. 1080. Mosrarhirrrrrr. pp. 27-33. 
" Counly Budt i~sr  Porrrrnr. 1980. Mas.rorhor~rrr.  pp. 66-71. 
'' Counry Buriners Porrerns. 1980. Morsaehu~~r is .  pp. 22. 27 .  33. 34. 51. 59, 60. 66 

and71. 
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west Nova Scotia, where 13 percent of total employment is accounted 
for by these primary industriesJ6. 

35. The obvious conclusion is that the economic impact of loss of 
access to al1 of Georges Bank in the communities of southwest Nova 
Scotia would be greater in bath relative and absolute terms than the 
impact of the loss of access to part of Georges Bank would be in the 
communities of eastern Massachusetts. In summary, the community 
impact of the Canadian line i n  eastern Massachusetts would be negli- 
gible, whereas the impact of the United States line on the communities 
of southwest Nova Scotia would be serious, immediate and inequitable. 

'*Appendix 1. Table 18, p. 47. 
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C H A P T E R  I V  

SUII~IARY OF I:\'IDESCF REFIITISG TIIE USII'EI) S'I,\'I'k-S At.I.EÇATIOZI 
'THAT EC00\11<' I.O.SFS <'RE,\TED R I  I.OSS OF ,\CCESSIO 

CFORGES RANK WOII1.1> BE OIFSET RI' AI.TERSAlI\'E E\II'l.OYItElriT 
OPPORTUNITIES I N  SOUTHWEST NOVA SCOTIA 

36. The United States alleges. without any supporting analysis, 
that even i f  more jobs and income would be lost in Nova Scotia (as a 
result o f  the United States line) than in Massachusetts (as a result o f  the 
Canadian line), those engaged i n  the Georges Bank fishery and i ls 
related businesses would find other job opportunities i n  southwest Nova 
Scotia". This allegation i s  patently unsupportable. Nova Scotia suffers 
chronic unemployment. I f  viable employment opportunities did exist i n  
the fishing industry, or i n  any other industry i n  Nova Scotia. they would 
have already been exploited. 

Section 1. Alternative Fishing Employment 

37. In contrast with Massachusetts. Nova Scotia Jacks fishing 
alternatives for the fishermen and plant workers that are dependent on 
Georges Bank for their livelihood. The United States readily concedes 
that scallop resources available I o  Canada on the Scotian Shelf and else- 
where are insignificant when compared with those o f  Georges Bank. 
Estimates based on 1981 fishing patterns suggest that. at most. three of 
the 77 scallop vessels presently operating i n  the disputed area could be 
accommodated i n  areas other than Georges BankJR. Since catch per unit 
o f  effort would be lower on the Scotian Shelf and elsewhere, this ves- 
t igial offshore scallop fleet of three vessels would be. at best, a marginal 
presence, rather than a geneiator o f  high incomes and profits. 

38. Diverting the remaining vessels to groundfish would be 
impossible. The groundfish stock i n  subarea 4 is already under severe 
pressure. The K i rby  Task Force Report, cited by the United States as an 
authoritative study, States that there is already excessive harvesting 
capacity i n  al1 areas except off the northeast Coast o f  Newfoundland and 
Labrador". Unallocated resources consist o f  less attrrictive species l ike 
redfish and pollock and are concentrated on the northeastern Scotian 
Shelf. Groundfish i n  the northern fishing grounds are out o f  reach for 
the small scallop vessels, and even the largcr scallop vessels could not 
bail le the northern ice conditions. Loss o f  access to Georges Bank would 
therefore mean that 97 percent o f  the scallop fleet now active on 
Georges Bank would have to be scrapped. 

" UniredSlares Counl~r-MernoNol. Soeio-Econontic Anntr .  Vol. III. Anner 4. pp. 43-46. 
paras. 57-68. Canlrary to thc United States allegation. in 1982 al1 77 Canadian offshore 
scallop vesrels wcre in operation. 

'O In  1981, 97 percent of Canadian scallop landings came from Georges Bank. Cwreri, 
paribus 3 pcrcent of the offshore scallop fleet (threc vessels) could bc deployed else- 
whcre. Appcndix 1. Tablc 13. p. 43. 

I9Task Forcc on Atlantic Fishericr: A'avigaring Troubled WOIPIS. A NPW Polie). for rhe 
Allanrie Firheries. Ottawa, Supply and Services Cenada. 1983. Table 2.4. p. 24. Sce 
Documcntary Appcndix 6. 
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39. Relocation of the smaller groundfish vesscls of lcss than 
65 fcct in lcngth would bc impossible. Small boat fishermcn would be 
forccd out of  the fishing industry owing to existing overcapacity in the 
near shore fishcry. This would bc particularly detrimental 10 southwesi 
h'ova Scotia bccause the area contains the highcst proportion of full- 
tiiiie fishcrmcn (i.e.. those depcndent upon thc fishcry for 100 percent of 

@ thcir incomc) in Nova Scotia [Figure I l .  Sincc conversion or rclocation 
to cinother fishery would not be fcasiblc, fishcrmcn would have IO look to 
othcr alternative employment. In southwcst Nova Scoti:~, howcvcr, non- 
fishing employment alternatives are cquully unavailablc. 

40. Gcncrating non-fishing employment by ihc crcation of new 
niiinufacturing enterprises dircctcd at national and intcrniitional mar- 
kets. as is suggcsted somewhat fancifully by thc United States in ils 
Countcr-Mernorial", is not a serious possibility for southwesi Nova 
Scotia. Lack of capital, raw materials and service infrastructure. and the 
costs of transporting finished products to the major population centres in 
central Canada or elsewhere. render the suggestion inipracticable. as 
expcriencc has demonstrated4'. Whcrc governments have on occasion 
assisted the establishment of such enterprises. as  in the case of the 
Michelin tire plant in Bridgewatcr, Nova Scotia. the United States has 
bccn in the forefront of those objecting to the marketing of thcir prod- 
ucts on the grounds of "unfair ~ompe t i t ion '~ ' .  

Section II. Non-Fishing Alternative Employment 

41. Thc qu;ility of south\i,cst Nova.Scotia's forcst rcsourccs is 
pour. This Pact hûs been well-documented and is illustratcd i n  niaps pub- 
lishcd for purposcs unrclatcd to this dispute by thc Cilnada Land Inven- ' 

tory. Figurc 4 revcals that the majority of land in southwcst Nova Scotia 
is raicd iis hiiving "inoderatcly severe lii~iitations" or "scvcrc limitations" 
to the growth of coniniercial forests. Secondary activity bascd un fores- 
try rcsources is largcly limited to products produccd for local use, such 
as  building supplies. small fishing boats and lobstcr traps". Altcrnative 

'OUttirud Srnr~r Coi~tirrr-,\lcriioriol. Socio-Eco,iotrii<. An>r<,.i. Vol. III. Anne* 4. p. 16. 
para. 68.  

"South Western Nova Scotiî Study Team: Tht Em>m>r,ir and Social Bore O/ Soolh 
M'errrrn r\'oi.o Srorio. i\ Study Prepnred for the Nova Scoiia Depariment of Municipal 
AIfairr. Communiiy Planning Division. May 1977. pp. 183-184. Sce Documcntnry 
Appendix 7. 

'?K. V. Fu idu  and M. F. Morrone: "The ,Michclin Decision: A Possible Ncw Direction for 
U.S. Counterrailing Duty Law". in J. II. Jackson. cd.: /.ego/ Problr>r>r ,>f l~»rcr>iofio!!ol 
Ec,,iiotiiic Kc,larir,>,r Corrr. ,Aloirriol.s otrd Ttrr 011 the r\'o,i~trol and It8lrrnl?lio>lol 
Kr,g~ifoiion <,/ Tronst~oriorrol Ero>ro»iic Relorionr. St .  Paul. University of Michigan. 
1977. pp. 789-801. Cu~iudion Cotinrrr-hfu,>ioriol. Airiiurrr. Vol. I V .  Anncx 44. 

"South Wesiern Nor:) Scotia Study Tram: The Eronoiviic aiid Sr>c/<il Bore <,f SOUI~ 
Wt.rrrrtj ~\'oi,o Scolio. A Study Preparrd foi ihc Nova Scoiia Depariment of Municipal 
Affairs. Community Planning Division. ,May 1977. p. 119. Sec Documentary 
Appendix 7. 
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employmcnt opportunitics for displaced fishermen in  the forestry sector 
arc virtually non-existent. 

B. AGRICULTURE 

42. A poor resource base and lack of market proximity also 
explain why there is little potential for agricultural devclopment in 
southwest Nova Scotia. Figirre 5 shows Nova Scotia's poor soi1 capabil- 
i ty  for agriculture. Most of southwest Nova Scotia is categorized as hav- 
ing "no capability" for crops or permanent Pasture. Other areas are clas- 
sified as having "severc" or "moderately sevcre" limitations that restrict 
the range o f  crops or requirc special conservation practices. A n  addi- 
tional consiraint on the agriculiural rcsourcc base o f  southwest h'ova 
Scotia is thc climate. The region i s  characterized by a short, cool grow- 
ing season and inadequate sunlight. Thus. southwest Nova Scotia's 
agricultural sector also offers l i t t le hope of alternative employment 
opportunities for displaced fishermen. 

C. MANUFACTURING 

43. The United States suggests that displaced fishermen would be 
able to find jobs in the manufacturing industry in  southwest Nova 
Scotia. But modern methods o f  manufacturing - technological develop- 
ment characterized by cconomies of scale in niass production, market 
orientation, and highly complex and technical production processes - 
have left this region i n  a severely disadvantaged position. 

44. Existing manufacturing activity in southwest Nova Scotia is 
predominantly resource-oriented. The majority of al1 establishments with 
25 or more cmployccs are fish processing/wholesaling enterprises, and 
many o f  the othcrs are suppliers to the fishing industry. Apart from the 
Michelin l ire plant in Bridgewater, the only other manufacturing estab- 
lishments in  the region are pulp and paper or wood products firms, a tex- 
tile plant, a few handicraft est;iblishments and some printing and pub- 
lishing enterprisesu. 

45. The Michelin tire plant, which is no1 locally resource-based. 
is a large facility catering to national and international markets. The 
plant would not exist in the area without substantial assistance from the 
government. I t  i s  unlikely that other large-scale mqnufacturing of lhis 
type could be established i n  the rcgion without government assistance. 
The limited size o f  the local and regional market. the high cos1 of trans- 
porting finished products from southwest Nova Scotia to national and 
international markets, and the absence of local labour with the appropri- 
ate professional and technical skills required io  sustain modern, large- 

"Novo ScoJio Direr~or.~ O/ Monu/oc~urers. 1979-1980. Halifax. Dcparimeni of Develop- 
ment. March 1980. pp. Tan. 5-6 and 14-19 Canadion Counrer-Afemoriol. Annexer. 
Val. IV. Anner 54. 
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scale manufacturing enterprises, are elements that inhibit such develop- 
@) ment: However, as  Figure 6 demonstrates, diverse employment oppor- 

tunities exist in the eastern Massachusetts manufacturing sector. 

D. T o u n r s ~  

46. Tourism is a basic industry that may provide some alternative 
employment opportunities for displaced fishermen and plant workers, 
notwithstanding such local disadvantages as  cold waters for swimming 
and foggy weather. Southwest Nova Scotia's coastal scenery and pic- 
turesque fishing communities are  classic tourist attractions. As well, 
numerous small harbours provide suitable moorings for recreational 
boats. 

47. On the other hand, a major impediment to the development 
of tourism in southwest Nova Scotia is its remote location relative to the 
major tourist flows to the rest of the province. There are only six major 
surface entry points to the province: four by car ferry (Digby, Yar- 
mouth, Caribou, and North Sydney), and two by highway (Amherst and 
Tignish). The majority of road travellers enter the province on the 
Trans-Canada Highway a t  Amherst, far  away from southwest Nova 
Scotia, and they can visit the province's major tourist attractions, such 
as  Louisbourg in Cape Breton and Halifax in central Nova Scotia, with- 
out passing through the southwestern portion of the province a t  al145. 

E. OFFSHORE OIL  AND GAS 

48. The United States contends that the offshore oil and g i s  
industry in Nova Scotia is on the verge of tremendous expansion4*. This 
contention is based on a misunderstanding of the relevant data. The 
Venture field (which is now the subject of exploratory activity) is outside 
the relevant area and is serviced from Halifax and the Cabot Strait area 
rather than the ports whose boats fish the northeastern portion of 
Georges Bank. 

49. If the Venture field is developed, there is no question that a 
number of full-time jobs would be created. However, most of these jobs 
will have a short lifespan and will exist only for the four or five year 
development period. Further, a majority of these jobs will require per- 
sons with considerable technical skill and direct experience in offshore 
gas production. Displaced fishermen are unlikely to possess these qualifi- 
cations. It is estimated that after 15 years of operation only 44 percent 
of workers currently engaged in east Coast offshore exploration activity 

<' Vjsirur Trovel ro Nova Scorio. 1978. Department of Tourism, Province of Nova Scolia. 
1978. pp. 11-12. See Documentnry Appendix 8 .  

<'United Srares Counr~r-Memurial. Socio-Economic Annex. Vol. III, Annex 4. p. 44. 
para. 60. 
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are Nova Scotians". In  the North Sea, where many oil and gas fields 
have commenced production in the past decade, fcw fishermen made the 
transition from fishing 10 oil drilling, notwithstanding the considerable 
decline in fishing industry employment in  relevant European coastal 
States. A 1980 survey of some 2.000 crew members on 225 supply ves- 
sels operating in  the United Kingdom showed that only 85 originally 
worked in the fishing ind~st ry '~ .  There i s  no reason to believe that the 
employment prospects for unemployed fishermen in  southwest Nova 
Scotia would be any different. 

50: The conclusion to be drawn from this analysis i s  that there is 
no basis for the United States suggestion that the economic dislocation 
to southwest Nova Scotia resulting from a loss of access to Georges 
Bank could be absorbed by other economic activities in that region. This 
fanciful hypothesis i s  mere empty assertion that cannot withstand serious 
examination. 

"Canada Oi l  and G ÿ s  Lÿndr Administiiiiion. uopublirhed d;iia aggreg~ted from Canado 
&oe/il Pl<itis. Augusi 1983. 

' *G.  A. Mack:>y: 'The UK h'orrh Sua E.vp.rl>prir,!cr. A Rcpori for Mobile Oi l  Canada Lid.. 
and DPA Consuliing. November 1982. p. 5 5 .  para, 7.24. Sec Documentary Appendix 9. , 
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Appendix 1 

THE RUL COST OF LOSS OF ACCESS TO GEORGES BANK 

INTRODUCTION 

1 .  This Appendix provides estimates of the direct and indirect 
employment and G D P  generated by fishing activities on Georges Bank. 
It is divided into four sections. Section 1 presents summary tables show- 
ing the relative importance to Canada and the United States of the 
employment and G D P  generated by the fishing activities of the Parties 
on the northeast portion of Georges Bank. Section I I  sets out the 
approach used by Canada in estimating direct employment and G D P  so 
generated, and outlines some of the errors committed by the United 
States in preparing ils estimates of the contribution of Georges Bank t a  
these measures of economic activity. The basis for Canada's estimates of 
indirect and induced employment and G D P  generated by fishing on 
Georges Bank is outlined in Section I I I .  Section IV contains supplemen- 
tary statistical tables. 

Section 1. The Relative Importance to Canada and the 
United States of Employment and G D P  Generated 

by Fishing Activities on the Northeast Portion 
of Georges Bank 

2. The estimates prepared by Canada use 1980 data to ensure 
direct comparability with the United States own estimates of employ- 
ment and G D P  arising from its fishing activities on Georges Bank. 
Although that year lies outside the period Canada considers relevant for 
the present proceedings. the estimates of Canadian employment and 
G D P  arising from fishing on Georges Bank would Vary little over the 
past Iwo decades, regardless of the year chosen for the analysis. The 
choice of 1980 as  a base year. however. does lead 10 unrepresentative 
and unduly favourable results in the case of the United States. This is 
clear from the landings data shown in Table 27 of this Appendix, which 
reflect very little United States fishing activity on the northeastern part 
of Georges Bank prior to 1980. 
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T A B L E  1 

Total Direct and Indirect Employment and G D P '  Generated by 
Canadian Fishing on the Northeast Portion of Georges Bank, 1980 

Proportion of Total 
Econamy 

Canada 

Percent 

1 Value Added (S'000) 1 1 1 1 1 

Employment (persans)' 
Fish Harvesting 
Fish Processing 
Indirect 

Total  

I I 1 1 I 1 

' GDP is mcasured in icrms of value addcd throughout Part I of this Anncx. 
Employmcnt is mcarurcd in full-timc-equivalcnt man-ycarr throughout Part I of this 
Anncx. 

j Absolutc values for indirect cmploymenl and GDP are calculatcd using the multiplier 
providcd by the United States in United Siaies Counier-Mernorial. Socio-Econornic 
Anncx. Vol. III. Annex 4. Appendix B. p. 47, para. 16. footnotc 2. 

1,546 
702 

m' 
3.598 

- ~ - -  

Fish Harvei l ing ' 
Fish Processing 
Indirect 

Total  

. . 
A singlc cmploymcnt mull,plicr tolur ir no1 ririctly rclcvanl auing Io the 5enriiivii) of 
migraiion io changri in ccunumic ai t i>l i )  Scc src III. para 10of ihir Appendix 
Ciibcn thc aprnnos of ihc rcgi~nal ecmomy. ihe f ~ l l  Impact of ihc .ndircci 2nd induccd 
cffecir u0u.d no1 bc ianftnrd io <ouihue<! hasa Scoils. Thc l i g ~ r c  shovn asrumcr thît 
only 50 pcrccni of muliiplicr cffcn, aould bc fclt la'all) 

- 
Sourcc:Thc direct contributions of fish harvcsting and fish procesring arc rcpartcd in 

Tablc 4 of this Appcndix. lndirect employmcnt and GDP arc calculated in sec. III 
of ihir Appendix. Proportion of total ccanomy is computcd from toials sct out in 
sec. IV. Tablc 18 of this Appcndix. Figurer may no1 add duc to rounding. 

3.3 
1.5 
2' 
7.7 

33.9 
29.8 

82.2' 
145.9 

0.6 
0.3 
- 0.5 
1.3 

3.9 
3.5 
3' 
12.2 

0.017 
0.008 
0.014 
0.039 

0.5 
0.5 
- 1.3 
2.3 

0.013 
0.01 1 
0.030 
0.054 
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TABLE 2 

Total Direct and lndirect Employment and GDP Generated by United 
States Fishing on the Northeast Portion of Georges Bank, 1980 

Employment 
(persans) 

Fish Harvesting 
Fish Processing 
Indirect 

Total 

Value Added 

Fish Harvcsting 
Fish Processing 
lndirect 

Total 

E i r t r ia  United 
Marraehurrtts Mauaehuscttr States 

1 ~sslmcs. as in Tablc I. that 50 psresni of the rnultiplicr effects wouid bc fclt locally. 
- 
Saurcc:Absalute values for direct and indirect cmployment and GDP are abstracted from 

the unired Stoles Counrer-Memoriol. Sdo-Eonomir  Annix.  Vol. III. Appsndir 
B. Introduction. Table 2. p. 3. The propartion of total cconamy i s  computed from 
totals set out in Tablc 7 of this Appsndir. 

TABLE 3 

A Comparison of the Relative Importance of-the Northeast Portion of 
Georges Bank to Canada and the United States Based on the Fishing 

Activities of the Parties, 1980 

Employment 
Southw'cst Nova Scotia 7.6553 1 90.9 
Eastern Massachusetts 0.0842 1 .O 

Proportion of 
Total EÎonomvL 

1 Canada 
United States 

Ratio of Relilire 
Irnmrtinee' 

Nova Scotia 
Massachusetts 

Value Added 
Southwest Nova Scotia 12.1950 
Eastern Massachusetts 0.0890 

Canada 0.0540 
United States 0.0022 

Nova Scotia 2.2870 

' Fram Tables I and 2 of thir Anocndir. 
> The ra1.o of rclatire .rnporlançc 1s i icri~cd b) d udlnp ihc proporlion iif iuldl cconarn) 

for Can~da. Uova Scuim dnd ro~thucr i  \ovî Sciisix. b) lhc r~ircrpiinding f i g ~ i c  (JI ihc 
Unitcd Siaier. Massachii<cii~ 2nd caricrn \<a,sdchuicil, 



i341 ANNEXES'TO REPLY OFCANADA 237 

Section II. Employment and G D P  Generated Directly i n  Canada 
by Fishing on Georges Bank 

3. Canada estimates employment in  fish harvesting generated by 
Georges Bank at about 1,500 full-time-equivalent man-years'. The 
approach used to derive this estimate i s  consistent with Canada's 
approach to measuring fisheries employment generally2, and is consistent 
with the method used by the United States to estimate total fisheries 
employment in  Nova ScotiaJ. I n  this approach. the effort generated by 
each full-lime fisherman is equal to a full-time-equivalent man-year. By 
definition. a full-time fisherman is one who spends al1 or most of his 
working time in  the fishery, thereby earning al1 or most of his income 
from fishing4. Because they work year-round, al1 fishermen on offshore 
scallop vessels and groundfish trawlers fall into this category'. 

4. The United States estimates Canadian employment generated 
by Georges Bank at 591 full-tinie-equivalent man-years. nearly one-third 
of Canada's estimate6. The approach followed by the United States in  
reaching this estimate relies on an incorrect perception of the fishery. 
When applied to fish harvesting. the concept of a full-time-equivalent 
man-year cannot be meaningfully defined simply in  terms of time and 
certainly not in  the abstract as 3 fixed number o f  days spent at sea'. The 
fishery is not a wage-paying industry and fishermen are not employees 
who work according to a fixed set of conditions. One of the chief charac- 
teristics o f  the fishery is its uncertainty. Fishermen fish subject to 
weather. sea and climatic conditions, and also subject to the condition o f  
the resource. In  Canada, the working year o f  a full-lime fisherman may 
comprise fewer than 100. days. In  the official statistics. however. he is 
considered a full-time fisherman because he relies on the fishery for al1 
or most of his income. and his lime in the fishery is considered a full- 
time-equivalent man-year'. 

' Sce Table 8 of this Appendix. - 
I Conadian Mrnroriol. Ati»r.rc.r. Vol. IV. scc. 1. para. I L  

J United Slorrs Coonrer-Mtnroriol. Soria-Erononlir A n n ~ r .  Vol. III. Annex 4. Appendix 
A. Table 1 

' See Table II of this Appendix. 
Norihwcrt Atlaniic Fishcries Organi?ation. Srorirrirol Br,llerin. Vol. 30. 1980. Table 5. 
See Documcntary Appendix 12. 

Utiired Slorcs ( o ~ t ~ r ~ r - M ~ w ~ ~ r i o l .  S ~ c i o - E ~ o n o n , i ~  A ~ I I P . ~ .  Vol. 11 1, Anncx 3. pp. IZ- 13. 
para. 14, 

' I n  dcriving its estimate of lull-timc-equivalent man-ycdrs. the United Siatcs defincr a 
full-iimc firherman as one wba "is ahseni (rom port an an avcragc of 220 [ i ic]  per year" 
(Unired sr ore.^ C o o n r ~ r - M ~ t , t ~ ~ i ~ l ,  Sociu-E<onon,icAnnqr. Val. 111. Appendix B. sec. 2. 
Tttble 1-1980. p. 13. fwinoie 4). This definiiion ir attributcd to the Kirby Tîsk Force on 
Ailaniic Fishericr. No such definition appears in ihc Tark Farce repart. But even i l  this 
simplirtic definiiion war used. the fact thai firhermcn work an avcrnge o l  12 to 16 hours 
per day while ai sea means ihat ÿ 220-day ycar would be cqual ta ai leî i t  1.5 full-time- 
cquivalent man-years (assuming an average man-ycÿr o l  1.950 hourr). Tbç United States 
dcliniiion is alsa deficieni because il ignorrr on-land preparation lime (verscl and gear 
main1en;ince. elc.). 

, .  , 
Conadian Mr»,oriol. Anne.re,r. Vol. IV. scc. 1. para. 15. 
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5. The United States approach t a  measuring Canada's Georges 
Bank fisheries employment is not only flawed conceptually, but is incon- 
sistent with the approach used by the United States to estirnate employ- 
ment generally in the fishery9. The United States Counter-Memorial 
estimated Nova Scotia employment in fish harvesting a t  6,904 full-time- 
equivalent man-years. This estimate relies on the income-based defini- 
tion of employment used in Canada's officia1 statistical publications. 
However, in order to estimate employment generated by Georges Bank, 
the United States switches to its specially contrived time-based definition 
and derives a figure of 591 full-time-equivalent man-years. That this is a 
substantial underestimate is confirmed when it is considered in relation 
t a  fish landings. Since the late 1960s, Georges Bank has accounted for 
over 22 percent of Nova Scotia's average annual landings by v ~ l u m e ' ~ .  
The United States approach to estimating Georges Bank employment 
leads to the implausible result that 22 percent of total landings are  
accounted for by a mere 8 percent of total Nova Scotia employment in 
fish harvesting. Canada's estimate of 1,550 full-time-equivalent man- 
years, equal to about 20 percent of total fisheries ernployment, conforms 
closely with the historical proportion of Nova Scotia landings accounted 
for by Georges Bank. 

6. Canada and the United States are  in general agreement on t h e  
appropriate method for determining employment in fish processing aris- 
ing from Georges Bank landings". However, the United States relies on 
inappropriate labour-output coefficients, in relation to Canada, to pro- 
duce a considerable underestimate of the contribution of Georges Bank 
to Canadian e m p l ~ y m e n t ' ~ .  Wben correct coefficients are used, analysis 
shows that in 1980 Georges Bank generated 702 full-time-equivalent 
man-years of employment in Nova Scotia, not 487.8 as  suggested by the 
United States". 

Cantrart the methodr used to estirnate employrnent in the Unired Sroles Counter- 
Me'moriol. Soeio-Economie Annex. Vol. III, Appendix A. Table I and ihose uscd in 
Appendix B. sec. 2. Table 1. 

'OSee Table 16 of this Appendix. 

" Canodian Memoriol. Annrxcr. Vol. IV.  paras. 20 and 21. United Siores Counrer- 
Memoriol. Socio-Economic Anncx. Vol. III, Appendix B. sec. 2. Table 3. 

I2Thc United Staics relier on unrupparted assurnptions to derivc i l s  labour-output coeffi- 
cients (sec United Slorer Counler-Memorio/. Socio-Economic Annex. Vol. III. Appen- 
dix B. sec. 2, Table 3. footnotc 2). whereas the Canadian coefficients are bared an indus- 
try crtimaier (rcc Conndian Mcmorial. Annexer. Vol. IV.  sec. 1. paras. 20-22). 

p~ 

"Uniied Slarcs Counrer-Memorial. Socio-Eonomie Annex. Val. III. pp. 12-13. para. 14. 
Sec Table 9 of thir Appendix. 
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C. G ~ o s s  DOMESTIC PRODUCT GENERATED I N  THE FISHING INDUSTRY 

7. In 1980, Canada's Georges Bank fishery contributed $63.7 
million to gross domestic product. Fish harvesting accounted for $33.9 
mi l l i~n!~ ,  or 53 percent of this total. while fish processing contributed 
$29:8 million, or 47 percent". 

8. The ,  United States estimates G D P  generated in 1980 by 
Canadian fishing on the northeastern portion of Georges Bank al  $46.7 
million'6. This estimate is abolit 25 percent lower than Canada's. The 
approach used by the United States to estimate G D P  from fish harvest- 
ing is correct, and Canada agrees with the estimate. A problem arises, 
however, with regard to the United States estimate of G D P  from fish 
processing. Although the approach taken by the United States to esti- 
mate G D P  from fish processing is essentially correct, the United States 
incorrectly assumes that value added per man-hour is uniform for al1 
species". Value added per man-hour i n  scallop processing is some 10 
times greater than for other species. A correction for this error (and, 
minor computational errors) more than doubles the United States esti- 
mate of G D P  originating in fish processing from $12.8 ta $29.8 inillion 
in 1980. 

'TABLE 4 

Direct Employment and GDP Generated by Canadian Fishing on 
Georges Bank, by Species Croup, 1980 

Suurce: Ernployment estimates are {rom bec. II .  T ~ b l e s  8 and 9 of this Appcndix. Harvcst- 
ing value added is lrom Ih r  Urlirrd Srole.~ Counier-Memorinl. Sociu-Ei.onui>iic 
Anriex, Vol. I I I .  Appendix B. sec. 2. Table 2-1980. p. 17. Procesring value ;idded is 
rrorn sec. I I .  Table IO of thir  Appendix. 

Spcier 

Groundlish 
Scallops 
Lobsiers 
Oihers 

Total 

"U,iired Siarcs Coonrer-M~morial. Soeio-Emnotnic Armer. Vol. 111. Appendix B. sec. 2. 
Tablc 2.1980. p. 17. 

"See Table 10 of ihis Appcndix. 
'& U!iiIed Srole-r Counrer-Menioriol. Sueio-Eronontir Anncx. Vol .  III .  Appcndix B. sec. 2. 

Table 2.1980, and Table 3. pp. 17 and 21. 
~ ~ 

" Unircd Srorc$ Counvr-Mrmoriol, Swio-Econun~ic Annel. Vol. I I I .  Appendiii B. sec. 2. 
Table 3. p. 21. fmtnote 4. 

Ernployrnrni 
(prronr) 

Harresling 

21 7.0 
1,309.0 

20.0 
- - 
1,546.0 

CDP 
(11'000) -- 

Prorrrring 

623.5 
69.6 

3.2 
5.7 
702.0 

Hsrresting 

5,508 
27,756 

543 
57 -- 

33.864 

Proressing 

5.353 
14.276 

80 
140 

29.849 
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TABLE 5 

Di rec t  Employment  a n d  GDP Genera ted  by Canad ian  Fishing on  
Georges B a n k  as a Propor t ion  of the  Fishing Industry ,  1980 

Employment (persans) 

Fish Processing 
Total 

Value Added (%'000) 
Fish Harvesting 
Fish Processing 

Total 

Absolute 
Value 

Proportion of the 
Firhine lndustrr 

Southwest 
Nova 1 Nova 1 Seotia Srotia Canada 

Percent 

Source: Absolute values are fram Table 1 of this Appendix. lndustry totals for computing 
proportions are from Table 6 of this Appendix. 

T A B L E  6 

Canad ian  Employment  a n d  GDP - Absolute Totals,  1980 

' Mnnu/nrfuNng Indurtries O/ Canndo: norionol ond provincial oreos. 1980, Statistics 
Canada, Catalogue No. 31-203. December 1982. Table 3. pp. 4-5. and Table 19. pp. 50- 
51. See Documentary Appendix 10.' 
United Slores Counicr-Memoriol. Socio-Eronomic Annex, Vol. I I I .  Annex 4. Appendix 
B. sec. 1. Table 2a. o. 9. 

Total Employment.(persons) 
Southwest Nova Scotia 
Nova Scotia 
Canada 

Total Value Added (9000) 
Souihwest Nova Scoiia 
Nova Scotia 
Canada 

From Table 18 of this Appendix. 
~ ~ 

' United Slnle'~ Counler-Memoriol. Socio-Economie Annex. Vol. I I I .  Annex 4, Appendix 
A, Table 2. 

' From sec. IV. Table 18 of this Appendix. 
Estimates of man-hourr paid in fish processing are not available ai the sub-provincial 
level for al1 counties awing Io confidentiality of data. The eslimates used here are derived 
by applying the ratio of provincial GDP to southwest Nova Scotia GDP in fish process- 
ing (ercluding rcallops) Io provincial fish processing employment. This ratio (58 
percent). corresponds closely to the region's share of provincial processing capacity oust 
over 60 percent). and the region's share of provincial graundfish landings (56 percent). 

' The Labour Force. 1980. Statirticr Canada. Catalogue No. 71-001. 1980, p. 130. See 
Documentary Appendix 3. 

Fish 
Harvesting 

3,957' 
6.904' 

14,100' 

80.2006 
157,800' 
502,800' 

Firh 
Proressing 

3.685' 
6,399' 

25,508' 

107.6006 
176.331 
597.799' 

All 
Seçtoir 

47,000' 
273,328' 

9,354,200' 

859,4006 
6,380.600' 

269,601,200' 
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TABLE 7 

United States Employment and GDP - Absolute Totals 

Eastern Massachusetts l 1.780.3141 51.500' 
Massachusetts 2.291.6092 65,154' 
Uni ted States 99.303.000' 2.633.100* 

1 couni? Burinrrr Parrrrtir. IPSO. ,Alcrrorhurrr,r. p. 21 
' Couni? Burin?.?.< Pafrtrnr. IPSO. Uorrorhur<rrr. p. 21 

Eir!plo:nrrn, and Eornin~s. Unitrd States Dcpnrlmcni of Lubor. Bureïu of Labor Stulir- 
tics. Tîblc A-1. p. 6. Scc Ducumeninry Appendir 1. Documcnl 1 

ni*. Englond Erononxir lndiro«or.?. Fcdcral Rcserve Bank or Boiton. Boston. Marrachu- 
scitr. Junc 1982. p. A-S. Sec Documeniary A p ~ n d i x  2 .  

:\'PX. Englond Eronr>r~iic 1ndiroior.r. p. A-5. 
' Sur>.-. o/( i irrrnr Burin~rr.  United Stalcs or Commcrr.~. Bureïu of Eco- 

narnic Anïlysi*. Toblcr 1.1-1.2. p. 4. Sre Documînlar) hppendii 1. Duc.umenl ?. 

i Sec Canodinn Memorio/, Annaes, Vol. IV. para. 15. for an crplanation olthe method used to 
cnimatc full-tirnc-cquivalent man-ycan. Thc Unitcd Statcs relies an the rame appmach. 
uniiedstotes CounrerMemotiol, Smic+EconomieAnnex. Vol. III, Appcndir A Table 1. 

T A B L E  8 

Direct Employment Ceneratcd in Canada by Fish Harvesting on 
Georges Bank, Full-time-Equivalent hlan-years', 1980 

: oii.h.,rc r:,l I .ne," cn d r c  ru' . t  n:e i,hcrricr *ni! tnc i e i f ~ r l  r cd. .:lent I. ,  1 1. .- 
L nic.c. i . . i i  c-i rrJn.!;.i 1 hç l .r . ,rgc\  R o i  .c%<i.rcc r ~ i i d i r  ihr. \a.. S;SI : < . I I ~  
,icci T..elc J .,r i p p c c i t  . u 4 n  ricrlec if 17. i n t  ncci 77 . r .r%ï8,  
lirniiaï% 1.. rn,p djrnenl l ~ i  I.3I' i ,men 

The numbcr of full-time.equivaleni man-ycarr gcncraicd by the groundfirh firhcry an 
Ccargcr Bank ir derivcd as fbllows: 

CC0.g" b i k  Cm=" Bi1ik 
Employmri8 Shirr O< Employmrmt 

Toimgr Tolil Full-timc Lindi- Full-(Imc 
C1.s F i ~ k r m r o  €quiiileiits (SI Eguivalcrls 

0-150 C R P  1.723b 862' 9.V 85.3 
150+ CRT. 952 952 I5.U' 131.5 
Firhcrmcn active an Ccarger Bank in the 0-24.9 C R T  vcisclr classes arc classificd ar 
part-lime firhcrmcn. 
Total pnri-timc fishcrmcn in Nova Scotia. 1980. Sec Tablc II of this Appcndir. 
SEC Tablc II of this Appendix. 

"cc Table 14 of lhir  Appendix. 
Fishcrmen in the lSO+ GRT vesrel clarscs arc classificd as lull-timc fishcrmcn. 

Total 

1.309 
217 
2 
1.546 

Spcricr 

-- 
Scallops' 
Croundfish' 
Lobrlcr '  

' Offrhorc lobsler firhermen are clasaificd as full-tims firhcrmcn and iheir effort is equiua- 
lent io a f u l l - ~ i m ~ - ~ q ~ i ~ ~ l ~ ~ t  man-year. I n  1980, ihcrc wcrc cight vessclr active. u i t h  an 
average crçw of icuen men. In  1980. Gcorgsr Bank accountcd for 35 pcrccnt of landingr. 
Sec Tablc 14 or this Appendix. 

Tannage Clsrs 

0-24.9 
CRT 

- 
34 - - 
34 

50-149.9 
CRT 

136 
20 
0' 
172 

25-49.9 
GRT 

- 
3 1 
- - 
31 

I50+ 
CRT 

1.173 
132 

4 l  - 
1.309 
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TABLE 9 

Direct Employment in Processing Generated by the 
Georges Bank Fishery, 1980 

' Narthwcst Atlantic Fisheries Organizaiion Sfofisfical Bullefin, Val. 30. 1980. Table 5. 
See Documentarv Aooendix 12. 

Spçies 

Groundfish 
Scallops 
Lobster 
Other Species 

, .. 
See Conodinn Mernorini, Annexes, Vol. IV, sec. 1, paras. 20-21, for labour-output coefficients. 
Thcse coefficients relate ta production employecs only. n i e  man-hour figure for sealtops is 
formeat-weinht. The conversion factor from landed Io meatweibu is 8.3. - 
' An average full-timc cmployee in the firh procesring indurtry works a 37.5 hours per 

week or 1.950 hours per ycar. Annuol S~arisfieol Review of Conadian Fisheries. 1980. 
Val. 13. Ottawa. Depariment of Fisheries and Oceanr. Table 76. p. 115. Sée Dacumen- 
tary Appendix II. 

Total 
Lsndings' 

(ml) 

24,940 
43.334 

194 
228 
68.696 

Total 
Man-hourr 

1,215,825 
135.746 

6,305 
1 1 . 1  15 

1,368.991 

Procesring 
Man-hourr 
p r  tonne' 

48.75 
26.00 
32.50 
48.75 

Full-timr- 
Equiralent 
Man-yearr' 

623.5 
69.6 

3.2 
5.7 
702.0 
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TABLE 10 

Georges Bank Contribution to GDP 
Originating in the Canadian Fishing Industry, 1980 

Speier 

Groundf ish 
Scallops 
Lobster 
Other  

Tota l  

' See Table9 of this Appendix. 
Procesring employment includcs boih produciion and administrative employees. since 
both are included in the calculation o f  value-addcd pcr man-hour. Administrative man- 
hourr by species are determincd on a pro rata basis according ia the sharc o f  total proc- 
cssing man-hours accounted for by cach species. 

Georges Bank 
Landingr' 

(ml) 

24.940 
43.334 

194 
228 

Total Man-hourra 

Wager 

Cost of Fuel and Electricity 

Cost of Materials and Supplies 
and Goodr for Resale 

Vîluc of Shipmcnts and Other 
Revenu: 

Value Addedb 

Value Added per Man-hour 

Piocesring 
Employment* 
(man-hours) 

1,437,588 
160.453 

7.452 
13.117 

Scallop processing man-hours arc crtimatcd by applying the labour-output caefficcnt 
for rcallops to total Nova Scotia landings in 1980 and adding to this ligure the share of 
administrative employment attributable to rcallops. Total man-hours for the fishing 
indurtry as well as othcr aggregatr industry information appcaring in this Table are 
taken from Monw/ocruring lndusrri~s O/ Conado: norionol and proi,inciol oreos. 1980. 
Statirtics Canada. Catalogue No. 31-20), Tablc 19. p. 50. Data for "othcr" specicr 
(groundîirh. crustaceans. pelagics) are the diffcrcnce betwcen total industry data and 
the data for rcallap praccrsing. Scc Documentary Appendix 10. 
Value added is calculaied net of inventory adjustments in the case of the "other" and 
total industry figures. 
Estimater o f  scallop proccssing corts arc bascd an information rupplicd by Nova Scotia 
lish procesring companies. The valve of scallop shipments ir cstimated by applying the 
average market price (f.0.b. plant) ta 1980 landings. The difference between 1980 
landings and 1980 sales i r  insignificant for this overall calculation. 

S p r i e s  

SçillopP 

239.455 

1.114.211 

225.968 

67.057.952 

88,361,280 

21.303.328 

88.97 

Value 
Addcd per 
Man-houi' 

(S) 

10.68 
88.97 

10.68 
10.68 

Total 
Value Added 

(S) 

15,353,440 
14.275.503 

79.587 
140.090 

29,848.620 

Othei 

14,517,145 

67.797.789 

7.733.032 

486.202.048 

646.478.720 

155,027,672 

10.68 

Total 

14.756.600 

68.594.000 

7,959,000 

553.260.000 

734,840.000 

176,331,000 

1 1.95 
i 
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Section III. Indirect Employment and G D P  Generated 
in Canada by Fishing on Georges Bank 

A. NATIONAL AND PROVINCIAL CONTEXTS 

9. The  employment and income generated by fishing on Georges 
Bank extend beyond the direct activities of the fishing industry itself. 
Further employment and income are generated indirectly by the sale of 
goods and services ta the fishing industry, and are  induced when per- 
sonal income generated directly and indirectly is re-spent in the 
economy. Canada and the United States are  in agreement that input- 
output analysis is an  appropriate method for measuring the magnitude of 
indirect and induced effects in a provincial c ~ n t e x t ' ~ .  Canada and the 
United States are  also in agreement regarding the specific input-output 
relationships that applyi9. 

B. REGIONAL CONTEXT 

10. The  wider economic implications in terms of employment loss 
in southwest Nova Scotia arising from loss of access to Georges Bank 
are estimated using an  economic base model of the regionZ0. An eco- 
nomic base model divides a regional economy into two sectors: the basic 
sector and the non-basic sector. The model operates on the assumption 
that the basic sector serves export markets while the non-basic sector 
serves only the local market. A change in spending on goods and services 
produced by the basic sector changes the level of income and employ- 
ment in the basic sector. The income change leads to a change in 
demand for, and production of, non-basic goods and services. As a result, 
the incomes of residents employed in the non-basic sector also change. 
Through successive rounds of spending changes, the region will achieve a 
new economic equilibrium characterized by higher or lower income and 
employment levels, depending on the direction of the initial change in 
basic sector activity. 

11. The economic base model employment multipliers (1981) for 
southwest Nova Scotia range from 1.20 to 2.18. The size of the multi- 
plier depends on the magnitude of migration induced by the economic 
shock involved. The multiplier of 2.18 is associated with loss of access to 
Georges Bank. 

Section IV. Supplementary Economic and Fisheries Data 

12. This section consists of statistical tables containing the infor- 
mation necessary to derive the estimates of employment and G D P  for 
Canada, and the information necessary to place the fishing activities of 
the Parties in the proper economic context. 

"Conadion Memoriol. pp. 79-80. para. 167; Unired Slores Counier-Memoriol. Socio- 
Econornic Annex. Vol. I I I .  Appendix B. sec. 5 .  pp. 47-48. para. 16. 

le Unircd Slarcs Counier-Mcmoriol. Socio-Eonomic Annex. Vol. I l l .  Appendix B. sec. 5. 
pp. 47-48. para. 16. 

' O I i  i, nr>i feaiiblr I O  dc\clop dn inpui.ouipui mode. ai ihc ,ub-rcgonal IcseI tlrncc. dn 
cconom.; baie m d c l  (rce Appendix 2 IO Pari I o l  th r Anne&, us, de<clup.J ta e<iimair 
ihc indirrci i n d  ind~ccd  effecis of ihc I ~ i r  of Gcorgci B ~ n k  lu ,uuihucri \ m a  Scoiia 
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A.  SUPPLEMENTARY DATA USED TO DERIVE EMPLOYMENT AND GDP 

TABLE I l  

Estimate of Fishing Effort in Primary Fishing in Nova Scotia, 1980 

Full-r ime' 5.519 1 .O00 5.5 19 

Pari- i irne 1.723 

Occasional 4,190 0.125 

Tota l  1 1,432 6.905 

' bsed  on percent of total income eariied from fishing. 
Full-lime: 76.100 percent of income 
Part-time: 26-75 percent a l  income 
Occasional: 0-25 pcrcent of income 
A conversion factor of 1.000 ir used for full-lime fishermen bccause most fishermen in 
this category have litrle or no supplcmentary sources of employment income. Sec Task 
Force an Atlantic Fisherics. iVovigorittg Troubled Waters. A New Poliq'for th? A I IO I IC  
Fisheri~$, p. 57, See Documeniary Appendix 6. 

Man-years 
in  Fishing Classifiration' 

- 
Source:Annuol Starirticol Revier, ofConodian Fiiheri~s. 1980, Vol. 13, Table 78. p. 116. 

'TABLE 12 

Number of 
Fishermen 

Estimate of Fishing Effort 
in Primary Fishing in Southwest Nova Scotia, 1980 

Conversion 
Factor 

Source: Canada Dcpartrnent of Fisherics and Oceans. unpublished daiu. 

Clarrifieation' 

Full-tirne1 

Part-t irne 

Occasional 

Tota l  

' Bared on percent of total income earncd from fishing. 
Full-lime: 76-100 percent of incamc 
Part-lime: 26-75 percent of incomc 
Occasional: 0-25 percent of incomc 
A conversion fdctar of 1.000 is used for full-time fishermen because most fishermen in 
this cntcgory have littlc or no supplementary sources of ernployment incarne. See Tark 
Farce on Atlantic Fisheries. Navigatiirg Trouhlrd Worerr. A New Poli-./or the Arlonric 
Fishrrius. p. 57. See Dacumentary Appendix 6. 

Number of 
Fishermen 

3.452 

609 

1,608 
5.669 

Conversion 
Factor 

1 .O00 

0.500 

O. 125 

Man-years 
in  Fishing 

3,452 

304 

2 
3,957 
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TABLE 14 

Georges Bank Groundiish and Lobsler Landings as a Proportion of 
Nova Scotia Landings by Species and Tonnage Class, 1980 

(Round Weighl) 

rificd as acasional. 
' Unired Stores Counler-Mernorial. Socio-E~onornic an ne^. Vol. 111, Appcndir E 

Tablc 6. 
From Tablc 15 al t h i r  Apwndix. 

Tonnage C l a s  

0 -  24.9 
25- 49.9 
50-149.9 

I 5 0 +  

Tonnage C1.s 

0- 24.9 
25- 49.9 
50- 150 

l5O+ 

Groundilrh hndings 

' From Table IS  of t h i r  Appcndir. This figurç sxcludcs Irndings hom e~elvrivcly inshorc 
vcssclr in ihc 0-24.9 G R T  vcrrcl class oihcr thun Gcorgçr Bank landingr. Mort of t h e  
6.500 vcrrels in the 0.24.9 GRTclarr firh crelunivcly inshorc and Ihe f i rhermen arc clar- 

5.933 
- 

319 
234 

Tot.1 
Novi Srori i '  

(ml) 

62.984 

135.245 

- 
- 

157 
37 

Ceorgcr Bankz 
imt) 

2.476 
2.267 
1.522 

18.675 

- 

- 
49.2  
15.8 

Tot i l  
( % )  

3.9 
3.6 
2.4 

13.8 

Lobnter Landingr 

Total 
i % )  

T0IP.l 
Novi S o t i i J  

(ni i l  
Ccorgcr Bank' 

(ml) 
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TABLE 15 

nova Scotia Catch hy Species and Tonnage Class 
(Round Weight) 

Source: Annuoi Slorisricol Review of t7onodian Fisheries. 1978. Vol. II. Table 32. p. 51 
and Table 45, p. 64. Annuol Slorisricol Review of Canodion Fisheries. 1980, 
Val. 13. Table 41, p. 56 and Table 54, p. 69. See Docurnentary Appendices II 
and 13. 
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TABLE 16 

' Refers to statistical unit-arcas SZej, 5Zern. 5Zeh and 5Zcn 

Total Nova Scotia Landings - All ICNAF/NAFO Areas vs. 
Nova Scotia Landings from Georges Bank, 1964-1981 

(Round Weight) 

Source:Annuol Slolislicol Review O/ Conodion Fisheries. 1955-1976. Vol. 9. Canada 
Department of Fishéries and Oceans, Table 16. p. 51; AnnuolSrarirricol Review of 
Conodion Fisheries. 1978, Vol. I I .  Tablc 22. p. 41; Conadion Counler-Mernorial. 
Annexes. Vol. IV. Annexes 45 and 46; Annuol Slnti~licol Review O/ Conodian 
Fisheries. 1980. Vol. 13, Table 23. p. 42. Scc Dacumcntary Appcndix 13. 

Year 

- 
1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 

Total 
Al1 ICNAFINAFO 

('000 ml) 

309.7 
354.2 
404.4 
380.7 
429.0 
364.8 
320.8 
347.6 
338.3 
328.0 
344.5 
356.5 
367.9 
407.1 
444.9 
421.2 
436.8 
467.5 

Georges Bank' 
('000 ml) 

73.9 
67.8 
82.1 
73.1 
77.3 
52.2 
41.9 
53.0 
39.3 
39.5 
56.6 
70.0 
73.7 

121.1 
125.8 
91.2 
68.4 
84.3 

Total 
(%) 

23.9 
19.1 
20 3 
19.2 
18.0 
14.3 
13.1 
15.2 
11.6 
12.0 
16.4 
19.6 
20.0 
29.7 
28.3 
21.7 
15.7 
18.0 
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TABLE 17 

Georges Bank Landings as a Proportion of Total Landings in Southwest 
Nova Scotia, 1964-1981 

(Round Weight) 

1 Year 

~ ~ ~ 

' Refers tostatistical unit-arcas SZej. SZem, 5Zeh and 5Zen 

Total Southwest 
Nova Seotia 

Landings 
('000 ml) 

183.0 
214.5 
263.8 
275.3 
3 19.4 
256.5 
224.5 
200.8 
224.9 
213.5 
246.3 
25 1.5 
250.3 
294.1 
307.2 
269.0 
272.7 
309.3 

Source: Canada Department of  Fisheries and Oceans. unpublished k i t s  

Georges Bsnk' 
Landings 
('000 ml) 

73.9 
67.8 
82.1 
73.1 
77.3 
52.2 
41.9 
53.0 
39.3 
39.5 
56.6 
70.0 
73.7 

121.1 
125.8 
91.2 
68.4 
84.3 

Southwcst 
N o ~ s  Scotla 

( % )  

40.4 
31.6 
31.1 
26.6 
24.2 
20.4 
18.7 
26.4 
17.5 
18.5 
23.0 
27.8 
29.4 
41.2 
41.1 
33.9 
25.1 
21.3 



B. SUPPLEMENTARY DATA USED TO DETERMINE T I I E  RELATIVE ECONOMIC ~ M P O K T A N C E  
OF TIIE GEORGES BANK FISHERY TO CANADA AND THE UNITEII STATES 

TABLE 18 

Employmenl and Cross Domeslic Product (GDP), Canada', Nova 6cotia1 and Southwest Nova Scotia' 

' United Slorer Caunlrr-Msmor;al. Sorio-Eronowic Annex. Vol. III. Appendix A. Tabler 1 and 2 
Sec Tabls 19 a l  thir Appcndix. 

Prima.). 

Employmrnt 
<'m) 

Canada. 1980 68.7 170.2 4 477.0 730.0 1.8515 455.6 2,3071 842.7 1,5554 517.1 2.766.4 635.5 6.317.1 - 9.354.2 
~ ~ ~ ~ ~ p p - ~ ~  

Nova Scoiia. 

Scotia. 1980 4.5 1.5 8 0 2  17.0 101.2 243.3 57.1 300.6 73.0 120.2 11.2 118.7 72.5 455.6 859.4 

Minursrturing and 
ron,truction 

lorratry l i rh inb 
hlsnu- 

lrrcuiing ~ i n i n g  

Servirri 

A i  
culture 

T.."l.. 
Coinm. and 

Other 
l i t i l i t i ~ r  

Construc- 
nion 0th.. 

Sub- 
total 

Sub- 
cat.~ T O ~ I  i rade 

Public 
Adminil- 
m t i r e  

sub- 
total 

Fin. Ina. 
.nd 

R C ~ I  ~sf.tr 
0 t h ~  

seriires 
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TABLE 20 

Employmenl and Cross Domestic Product, United States and Massachusetts 

omm. ."d Fin. In,. Publie 1 F 1 n i  1 h i  1 1 1 f C '  i S  1 r d  S ?  1 %  1 1 Othcr 1 TN.1 1 
Emplqmrnt' 

United Statcr' 

MassachuseitrJ 

GDP (Billions 
of 1972 U.S.5) 

Uni l id  Stutcr' 

. 

- 

,114 

- 

1.012 

1.277 

21.6 

2:550 

9.358 

' United States figures are in '000,000: Marrvchuscttr figurcs arc in '000. 
Survqv of Currenr Business. 1982, United States Dcpartmcnt of Commerce. Bureau of  Economic Analysis. p. 4. Sec Daumcnlary Appcndir 1. Documcni 2. 

' County Buriners Pairrrns. IPSO. Moxsochu$elir. Table IB. pp. 3-14. 

' New England Economic Indicaiors. Federal Rcscrve Bank of Barton. Boston. Marsachurctts. Junc 1982. p. A-5. See Documeniary Appendir 2. 

M a s s a ~ h ~ s c t t ~ ~  

- 

3.706 

- 

- - - 37.945 - - 

19.719 

697.193 

1.149 

4.261 

- 

34.2 

- - 

4.074 

87.224 

- - 

60.7 

- - 

1 

351.2 

- 

17.134 

568.612 

23.793 

784.417 

4.903 

116.476 

53.3 

- 

4.949 

160.418 

- 

404.5 

16.266 

640.438 

140.8 

16.305 

- 

243.2 

59.557 

1,485944 

237.9 

- 

11.890 

189.0 

- 

85.900 

2,291609 

177.3 

O 
C 

n 
3 
2 
i5 
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TABLE 21 

Labour Force by Sector, 1980 

Souihweri 
Nova Scoiia 

Fishing 3,785 7.2 3,706 0.2 
Other  Pr imary 4.398 
T O T A L  P R I M A R Y  

Eastern 
hlassaçhureiir' 

I 

Fish Processing 7.015 13.3 3.878 0.2 
O ihc r  Manufac tur ing  6.855 499,426 
Construction 1 3.475 1 '::: 1 69.522 1 '1:; 1 

(persans) 1 ( % )  1 (perrons) 1 ( % )  

' Camprehcnsive labour farce data at the industry or sector level are no1 rendily available 
for individual countier. This is not erpected to produce any signilicant bias in the dirtri- 
bution shown. 

T O T A L  S E C O N D A R Y  

TOTAI .  T E R T I A R Y  
Othc r  

T O T A L  L A B O U R  
F O R C E  

- 
Soidrcu: Counry Btirinar Parlerris. 1980. Mossochusnrs. United Siatcr Depariment of 

Commerce. Bureau of the Census. March. 1982 and Table 18 of thir Appendix. 

17.345 

27.685 
1.710 

52,710 

32.9 

52.5 
3.2 

100.0 

572.826 

1.187.101 
12.283 

1.780.314 

32.2 

66.7 
0.7 

100.0 
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TABLE 22 

Volume of Canadian and United States Landings (All Species) 
from Georges Bank', 1964-1981 

Year i 

Refers to stalistical unit areai 5Zej. 5Zem. 5Zçh and 5Zen. 

SourcsCanada Department of Fisheries and Oceans. unpublished data. United States 
Department o f  Commerce. National Marine Fisheries Service. Data Management 
and Statistics Division. cornputer priniouts. 
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' Lïndcd vnlucr calculalcd uring priccr set oui in Tablc 26. 
> R ~ f e r r  io rvïiistical uni! arcï 5Zcj. SZcm. 5Zch and 5Zcn. 

TABLE 23 

value' of Canadian and Uniicd States Landings (All Species) 
from Georges Bank', 1964-1981 

- 
Source:Canada Dcpïrtmçnt o f  Fi,hïriç, and Oeîanr. unpublirhçd data. Unitcd Siuler 

Dcwrimcnt of Cammcrcc. Sïiional Marine Firhcricr Service. Dala Managemrnt 
and Statiriics Division. computcr printoulr. 

Yen, 

TABLE 24 

Volume of Canadian and United States Scallop Landings 
from Georges Bank', 1964-1981 

Canada 

- 
SourrcCanada Dcprtmcnt or Firhcricr and Occans. unpvblirhcd data. Uniicd Siaicr 

Dcparimcni of Commerce. Notional Marinc Fishcricr Scrvice. Data Managcmcnl 
and Siaiirticr Division. compuicr priniouir. 

United S,iter 

I Year 

( S O O O )  l (90) 1 I S O O O )  I (90) 

C a n ~ d a  United Srxier 

( m l )  1 ( 9 0 )  I (ml )  I ( 9 0 )  
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TABLE 25 



Source: Cnnsdr Depîr imcni of Fishcrics and Oce~ns. ~ ~ ~ ~ b l i a h c d  dn i ï .  

Average Annual Price of Offshore Catch by Species - Nova Scotia', 1964-1981 
(S/Metric Ton) 

Amcrican Plaice 

AlInntic Halibul 

Cod 

Curk 

Haddock 

Herring 

Lobitcr 

M a i l c i c l  

Pollock 

Redlish 

Scallops 

Skaicr 

Suordfirh 

Sqvid 
Whiic Hake 

Winiçr Flounder 

W i f i h  

Ycl loufai l r lounder 

Ansler 

Rcd Hakc 

Silvcr Hake 

Sumrncr Flounder 

Wol lCi~h 

' Pricrs shown are for 

1971 

208 

998 

227 

102 

367 

110 

3.185 

1?5 

130 

148 

380 

56 

1.846 

213 

101 

172 

228 

157 

- 

1915 

169 

859 

189 

112 

344 

39 

2,844 

134 

127 

119 

383 
40 

414 
- 

156 

153 

192 

120 

- 

1% 

88 

86 

114 
- 

- 

- 
54 

71 

117 
- 

575 
- 

- 

80 
- 
78 
- 

- 
- 

- 
64 

I.unenburg. 

1916 

185 

1.018 

194 

108 

355 

63 

3.199 

191 

125 

124 

417 

37 

1.611 

191 

166 

173 

199 

135 

9 - -  

- 

1965 

- - -  
- - -  

92 

106 

122 
- 
- 
- 

67 

67 

146 
- 

787 
- 
60 

81 
- 
68 
- 
- 

- 
- 

- 

1961 

- 
- 
98 

36 

3 5  

29 
- 

- 
' 7 3  

62 

156 

52 

1.209 
- 

44 

94 
- 
61 

- 

64 

1966 

101 

81 

130 
- 
- 
- 
73 

73 

109 

24 

746 
- 
73 

95 
- 
67 
- 
- 
- 
- 
65 

1968 

- 
- 

104 

47 

144 

26 
- 
- 
58 

61 

235 

143 

1.774 
- 

59 

91 
- 
74 

- 

64 

1969 

98 

528' 

102 

39 

152 

22 

1.728 

112 

53 

64 

236 

148 

1.271 
- 

43 

55 

118 

95 

- 

- 

1910 

114 

651 

95 

46 

186 

25 
1.497 

134 

57 

71 

290 

202 

1.012 

184 

46 

110 

132 

106 

- 

- 

1971 

115 

612 

102 

53 

190 

32 
1.761 

!41 

70 

79 

311 

116 
- 

203 

50 

I l 6  

132 

104 

- 

.- 

1972 

116 

665 

116 

68 

214 

37 

2.383 

133 

81 

91 

425 

104 
- 

- 

76 

119 

134 

98 
- - - - - - - - - - -  
- - - - - - - - - - -  

- 
- - - - - - - - - - -  

- 

1973 

144 

1.083 

139 

93 

288 

44 

2.582 

I S I  

91 

1 1 1  

, 395 

24 

194 
- 

'109 

145 

164 

106 

- 

- 

1974 

170 

695 

185 

104 

340 

71 

2.603 

170 

123 

112 

353 

47 
- 
- 

103 

129 

191 

23 

I I  

- 
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TABLE 27 

Sourcu:Canada Department of Fisherics and Occans. unpublished d a t a  United States 
Departmeni o l  Commerce. National Marine Fisheries Service. Data Management 
and Siatiitics Division. compuier priniouts. 
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, . I 
Appendix 2 

SOUTHWEST NOVA SCOTIA: ËCONOMIC BASE MODEL, 1971 AND 1981 

[Fp. 59-104. 113-124 no1 reproduced] 
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TABLE A.2A 

Final Allocations, Basic and Non-Basic Sectors, 1981 

Reridenl Final Serlor  Allocation 
Exp. Lbr. Allae. 

Force Code Basie Non-basic 

AGRICULTURE 1.325 150 1.175 
Farms 1.260 LQ 142 1.118 
Services Incd. to Agriculture 65 LQ 8 57 

FORESTRY 780 780 - 
Lagging 645 E 645 - 
Farestry Services 135 E 135 . - 

FlSHlNG A N D  TRAPPlNG 3.785 3,752 33 
Fishing 3.720 ALQE 3.688 32 
Fishcry Services 65 ALQE 64 I 

MINES. QUARRIES A N D  OIL 
WELLS 80 

Misc. Metal Mines 5 
Crude Petroleum & Natural Gas 20 
Gypsum Mines 10 
Contract Drilling for Petroleum 25 
Oiher Coniraci Drilling 5 
Mirc. Scrv. Incd. to Mining 15 

MANUFACTURINC 13.870 

FOOD A N D  BEVERAGE 
Meat & Pouliry Rroducts 
Fish Products 
Fruit & Vegetable Procesring 
Dairy Products 
Flour & Breakfast Cereal 

Product 
Bakery Products 
Misc F w d  Industries 
Beverage Industries 

LQ 
ALQE 

N 
N 

RUBBER A N D  PLASTICS 
PRODUCTS 

Rubber Products Industries 
Plastics Fabricating 

LEATHER 
Shae Factories 
Lug.. Hbag & Sm.  Lgaods 

Mfgr. 

cordage & Twine Industries 
Canvas. Cotton & Jute  Bagr 
Miac. Textile Industries / KNlTTlNG MlLLS 30 16 
Knitting Mills (Expt. Hosiery) 30 LQ 16 14 





262 GULF OF MAINE 11071 

TABLE A.2A 

Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued) 

Residenl Final Seetor Allocation 
Exp. Lbr. Alloe. 

Force Code Basic Non-basic 

TRANSPORTATION 
EQUIPMENT 

Truck Body & Trailer 
Manufacturer 

Shipbuilding & Repair 
Boatbuilding & Repair 

ELECTRlCAL PRODUCTS 
Communications Equip. Mfgr. 

NON-METALLIC MINERAL 
PRODUCTS 

Clav Produets Manufacturers 
. ~ t o i e  Products Mfgr. 

Cancrete Products Mfgr. 
Ready-mix Cancrete Mfgr. 
Glass & Glass Products Mfgrs 
Misc. Non-metallic Minerals 

PETROLEUM AND COAL 
PRODUCTS 

Peiroleum Refineries 
Misc. Pctraleum & Coal 

Products 

CHEMICAL AND 
CHEMICAL PRODUCTS 

Plastics & Synthetic Resins 
Mlgr. 

Paint & Varnish 
Manufacturers 

Soap & Cleaning Compounds 
Mfgrs. 

Toilet Preparatianr Mlgr. 
Industrial Chemicals Mfgr. 
Misc Chemicalr Mfgr. 

MISCELLANEOUS 
. MANUFACTURING 

Scientific & Professional 
Equip. 

Jcwellcry & Silverware 
Sporting Goods & Toy 

Industries 
Misc. Manulacturing Ind. Nes 

CONSTRUCTION 3,475 131 3.344 
Building Construction 815 ALQP 89 726 
Highway. Bridge & Street Const 500 ALQP 6 494 
Other Construction 260 ALQP 36 224 
Special Trade Contractors 1,900 ALQP - 1.900 

TRANSP. COMM. AND OTHER 
UTlLITlES 2,850 
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TABLE A.ZA 

Final Allocations, Basic and Non-Basic Seçtors, 1981 (Conrinued) 

Resident Final Sector Allocation 
Exp. Lbr. Alloc. 

Industry Force Code Basic Non-basic 

TRANSPORTATION 
Air  Transport 
Serv. Incd. ta Air  Transport 
Railway Transport 
Watcr Tranroort 

ALQ 
ALQ 
A L Q  

E 
Serv. Incd. t; Watcr Transporl 
~Woving & Storage 
Oiher Truck Transport 
Bus Trans.. Interurban & 

E 
ALQ 
A LQ 

ALQ 
w 

ALQ 

Rural 
Urban Transit Syriemr 
Taxicab Operations 
Highway & Bridge 

Maintenance 
Misc. Serv. Incd. toTranspart 
Other Transportation 

ALQP 
ALQ 
A LQ 

STORAGE 
Other Starage & Warehousing ALQ 

COMMUNICATION 
Radio & T V  Brondcasting 
Telephone Systems 
Telegraph & Cable Syrtrrns 
Pusi Oflice 

ALQ 
ALQ 
ALQ 
ALQ 

ELECTRIC POWER. CAS 
A N D  WATER 

A L Q  
ALQ 
ALQ 

Electric Powcr 
Watcr Systemr 
Other Utiliiies 

TRADE 

WHOLESALE 
Wralers of Petroleum Products 
Wsalerr o f  Papcr Products 
Wsalers of General 

Merchandise 
Wralers of Food 
Wsalers of Tobacca Products 
Wsalerr of Drugr & Toilet 

Prcp. 
Wsalers of Apparcl & Dry 

A L Q  
ALQ 

ALQ 
A L Q  
ALQ 

ALQ 

A L Q  
ALQ 
A LQ 
ALQ 

Goods 
Wsalcrs o f  Hhald Furn. & Fur. 
Wralers of Motar Vhcle Acc. 
Wralers of Eleci. Mach. Equip. 
Wralers a f  Farm. Mach. 

E a u i ~ .  , ALQ 
ALQ \v&ier; a f  Mach. Equip. Ncs 

Wsalerr o f  Hdwr. Plum. & Ht.  
Equip. 

Wsalers of Metal Nes 
Wsalers of Lumb. & Build. 

ALQ 
ALQ 

ALQ Mot. 
Wsalers af Scrap & Wnsie 

Mnt. 
Wholeralcrs Ne i  

ALQ 
A L Q  
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TABLE A.2A 

Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued) 

Resident Final Seetar Allocation 
Exp. Lbr. Alloc. 

lndustry Force Code Basic Noa-basic 

RETAIL 6,700 952 5.748 
Food Stores 1.535 ALQ 335 1,200 
Gcneral Merchandise Stores 1.300 ALQ - 1,300 
Tire. Battery & Access. Starcs 150 A LQ - 150 
Gasoline Service Stations 515 ALQ 139 376 
Motor Vehicle Dealers 635 ALQ 210 425 
Motor Vehicle Repair Shops 435 ALQ 6 429 
Shoe Stores 45 ALQ - 45 
Men's Clathing Stores 40 ALQ - 40 
Wamen's Clothing Stores 145 ALQ - 145 
Clothing & Dry Gaods Store 

Nes 200 ALQ 29 171 
Hardware Stores 130 ALQ - I l 0  
Hhld. Furn. & Appl. Stores 410 ALQ 116 294 
Radio TV & Elec. Appl. 

Repair 35 ALQ - 35 
Drug Stores 340 ALQ 96 244 
Book & Statianery Stores 40 ALQ - 40 
Florists Shops 60 ALQ - 60 
Jewellery Stores 110 ALQ 15 95 
Watch & Jewellery Repair 

Shopr 5 A LQ - 5 
Liquar Wine & Beer Stores 90 ALQ 6 84 
Retail Stores Nes 480 ALQ - 480 

FINANCE. INSURANCE A N D  
REAL ESTATE 1,350 33 1.317 

FINANCE 830 33 797 
Banks & Othr Deposit Accp. 

Est 685 ALQ - 685 
Other Credit Agencies 120 ALQ 33 87 
Security Brokers & Dealers 5 ALQ - 5 
Investrnent & Holding 

Cornpanier 20 A LQ - 20 

INSURANCE A N D  REAL 
ESTATE 520 - 520 

Inrurance Carriers 90  ALQ - 90  
Inrurance & Real Estaie 

Agency 285 ALQ - 285 
Real Esiate Operators 145 ALQ - 145 

COMMUNITY. BUS. & PERSL. 
SERV. 11.095 
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TABLE A.2A 

Final Allocatioos, Basic and Non-Basic Sectors, 1981 (Conrinued) 

'Resident Final 
Exp. Lbr. Alloc. 

Force Code Basic Non-basic 

EDUCATION AND RELATED 2.855 
Kindergartens & Nursery 
Schaol 40 C 

Elcmentary & Sccandary 
Schmls 2.330 C 

Schwl of Art & Perf. Ar1 35 
Voc. Cire Trade & Bus. 

A LQ 

Schmls 55 
Post Sec. Non-uni". Inst. 

ALQ 
5 ALQ 

Universities & Colleges 175 ALQ 
Libr. Museum & Othr 

Repository 200 ALQ 
Education & Related Serv. 15 ALQ 

HEALTH, WELFARE AND 
RELlGlOUS ORG. 

Hoipitals 
Related Health Carc lnst 
Offices of Physician & 

Surgeon 
Offices of Para-mcd Personnel 
Offices of Dcntirtr 
Diagnostic & Thcrap. Serv. 

Nei . .- 
Welfare Organizatians 
Religious Organizationr 

Entert. 
Misc Amuse. & Recreation 

Serv. 

SERVICES TO BUSINESS 
MANAGEMENT 

Empl. Agencies & Persl Supplr 
Computcr Services 
Sccurity Bi Investigation Sew. 
Offices of Accountants 
Advertising Sem. 
Offices of Architects 
Engineering & Scientilic Serv. 
Offices of Lawycrs & Notaries 
Offices of Mangt. & Bus. 

Consli. 
Misc. Serv. to Bus. Mangi. 

ALQ 
C 
C 

ALQ 
A LQ 
A LQ 
ALQ 
ALQ 
ALQ 
ALQ 
ALQ 
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TABLE A.2A 

Final Allocations, Basic and Non-Basic Sectors, 1981 (Concluded) 

Residenl Final Seçror Allocalion 
Exp. Lbr. Alloc. 

Induslry Farce Code Basie .Non-basic 

PERSONAL SERVICE 840 14 826 
Shoe Repair Shaps 5 ALQ - 5 
Barber & Beauiy Shops 285 AL: I 284 
Privait Houreholds 335 - 335 
Laundry Clean & Pressing 70  ALQ - 70 
Self-serv. Laund. & Dry 

Cleaner 25 A LQ 13 12 
Funeral Services 65 C - 65 
Misc. Persanal Services 55 ALQ - 55 

ACCOMMODATION A N D  
FOOD SERVICE 2,325 820 1.505 

Hotelr & Motels 805 E 805 - 
Lodging Hauses & Resid. 

Clubs 1 O LQ 3 7 
Camp Crounds & Trailer 

Parks 50 LQ 12 38 
Restaurants Caterers & 

Tavernr 1.460 LQ - 1.460 

MISCELLANEOUS 
SERVICES 510 - 510 

Labour Organ. & Trade Assoc. 50 A LQ - 50 
Photographie Services Nes 30 ALQ - 30 
Automobile & Truck Rcntal 20 ALQ - 20 
Machinery & Equip. Rental 1 O ALQ - 1 O 
Blacksmiths & Welding Shops 40 ALQ - 40 
Misc. Repair Shops 45 ALQ - 45 
Serv. to Buildings & Dwellers 55 A LQ - 55 
Misc. Services Nes 260 A L 9  - 260 

PUBLIC ADMINISTRATION 
A N D  DEFENCE 

Defence Services 
Other Federal Administration 
Provincial Administration 
Local Administration 

TOTAL 
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Final Allocation Codes for Tables A.2 and A.ZA 

N = Assigned to Basic Sector because of workers working out- 
side the region. . . 

C = Assigned to Non-Basic Sector because output of industry is 
consumed in region. 

E = Assigned to Basic Sector because of specialized nature of 
production. 

R = Allocation based on the ratio of Basic and Non-Basic Sec- 
tors in al1 other industries. 

LQ = Allocated based on initial allocation. 

ALQ = Allocated based on region-national location quotient. 

ALQP = Allocated based on region-provincial location quotient 

ALQE = ~ l l o c a i e d  based on region-national less exports location 
quotient. 

ALQO = Allocated based on region-national cxcluding Ottawa-Hull 
and southwest Nova Scotia location quotient. 

ALQH = Allocated based on region-provincial excluding Halifax and 
southwest Nova Scotia location quotient. 
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Appendix 3 

SURVEY REPORT - CLARK'S HARBOUR COMMUNITY CLUSTER 

[Nor reproduced] 

Appendix 4 

THE SMALL VESSEL FLEET OF SOUTHWEST NOVA SCOTIA 

[Not reproduced] 
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Appendix 5 

GROWTH AND DIVERSIRCATION 

INTRODUCTION 

1. This Appendix presents the relationships between landed 
prices, market prices and processing costs for scallops and groundfish. 
These data form part of the refutation of the United States contention 
that Canada has exaggerated the contribution of fishing on Georges 
Bank to the economy of southwest Nova Scotia'. 

2. The United States alleges that fishing on Georges Bank makes 
a significant contribution to only the economies of five ports1. Part 1 of 
this Annex has proven this to be false for a number of well-documented 
reasons'. This Appendix demonstrates that Canada's participation in the 
Georges Bank fishery has been sufficiently profitable to allow companies 
engaged in scalloping on Georges Bank to grow and diversify a t  a rate 
that would have been impossible without access to this resource. 

The Relationship Between Landed Prices, 
Market Prices and Processing Costs 

3. Scallops are sold by fishermen to processors in a form that 
requires little further processing before being marketed. Scallop process- 
ing is limited to washing, freezing and packaging. Groundfish. on ' the  
other hand, requires considerable processing before going to market. 
This relatively labour-intensive activity includes sorting. washing. fillet- 
ing, packaging and freezing. Processing costs per uni1 of weight are  sub- 
stantially higher for groundfish than for scallops. With a greater abso- 
lute difference between landed and market prices and a smaller 
processing cost per unit of weight, the returns to the processoi are sub- 
stantially higher for scallops than for groundfish. 

4. Data on the landed prices, market prices and processing costs 
for scallops and groundfish are shown in Table 1 for the years 1977 to 
1980. These data show that. in 1978, processors earned profits on both 
scallops and groundfish. although scallop profits were substantially 
higher per unit of weight. However. in 1980, with adverse market condi- 
tions and rising costs, the market price received for groundfish products 
fell below the overall cost of production (landed price plus processing 
costs). Scallop prices remained buoyant and processing costs low, 
thereby continuing to generate profits for processing companies. For 
companies engaged in both scallop and groundfish production, ground- 
fish losses were wholly or partially offset by scallop revenues. 

' UtziredSiores Counrer-Memoriul. Socio-Econonzic Atrnex. Vol. 111. Anner 4. pp. 20-29. 
paras. 21-27. 

'Unired Stores Counrrr-M~n,orial. Soeio-Econo>nic Anncx. Vol. I I I .  Annex 4. pp. 25-26. 
para. 25. 

'See Part 1. pp. 15-17. paras. 21-29. 
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TABLE 1 

Market  Price 
Li tndçd Price 
Processing Cosi2 

Labour 
M. < ~ t ~ r ~ a I s  . . 
Overhead 

To ts l  Cost 

Market Prices, Landed Prices And Processing Costs: 
Groundfish And Scallops, Nova Scotia, 1977-1980' 

Groundl ish 

'Sc.illop prwc\r.ny i d r i .  are  dcrnrd (rom dxia rupplicd b! prur.r.rr.nr cumpaniçr Cu>!< 
for 19S0 r a n g  frum 50 j i / K g  tu IO 53/Kg For th.\ dn~l!,i, ihr. higher figure i, ~ , ç d  

N e t  Revenue' 

Scallops 
Market  Price 
Landed Price 
Processing Cosl' 

Labour 
Mater ia ls 
Overhead 

Tota l  Cos1 
N e t  Revenue' 

1977 

' Al l  Iandcd and msikct prices arc annuîl averages for Nova Scotia. Prices are drawn 
fruni Annunl Sl~rirr ical  Ruview of Conadion Fi.?hrrier. 1978. Vol. II. Table 23. p. 42: 
Table 52. p. 74: Annuol Srarisiical &vie%, of Coirodion Fisheria. 1980. Vol. 13. 
Table 24. p. 42: Table 62. p. 80. See Documcniary Appendices I I  and 13. 

'Gruundlish procersing cortr are bared on data [rom ihc Task Force on Atlantic Fisher- 
ies: Novigoring Tmubled Warers. A Ne*, POIICJ for the Arlanric Fish~ries. Table 5.15. 
p. 95 and p. 275. See Documentary Appendir 6. 

' S e t  revenue rcfcrs to the diffcrence betueen market price and ihe sum of lsnded pricc 
and procesring cortr. 

0.23 

4.89 
3.13 

0.21 
0.09 
0.07 

1.39 

1979 1978 1980 

0.16 

8.07 
4.83 

0.26 
0.10 
0.09 
5.29 - 
2.78 

0.09 

8.85 
6.91 

0.28 
0.1 1 
0.10 
- 7.39 
1.46 

(O. 13) 

11.34 
8.09 

0.30 
0.13 
0.1 1 
8.64 

2.70 
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Appendix 6 

CANADIAN AND UNITED STATES FISHERIES POLICIES 

Section 1. Canadian Fisheries Policies 

Introduction 

1. The purpose of this Appendix is twofold: j i rsr ,  to refute the 
United States allegation that Canadian fishing activity on Georges Bank 
is uniquely a result of government policies'; and secondly. to correct the 
erroneous suggestion that the United States fishing industry did not ben- 
efit from financial assistance2. 

2. The United States coiitention regarding government policies is 
two-pronged: the first part of the argument alleges that Canadian vessels 
fish on Georges Bank becausc they receive financial assistance: the 
second part of the argument alleges that Canadian vessels fish on 
Georges Bank because the Government of Canada prevents thern frorn 
fishing elsewhere. 60th contentions are patently wrong and are attempts 
to disguise the simple fact that economics, i.e.. supply and demand for 
certain fish products, determines where fishing activity occurs. 

A. GOVERNMENT ASSISTANCE TO FISHERIES I N  CANADA 

3. As in the case of al1 other industrialized countries', Canada 
renders financial assistance of various kinds to its fishing industry. Like 
the provision of roadS and airports, it is a standard obligation of govern- 
ments to provide infrastructure, such as  breakwaters and docking facili- 
ties. to assist the fishing industry. 

4. In Canada, the acknowledged social need to maintain a large 
labour-intensive inshore fisheries sector means that financial assistance 
has been provided to improve the incomes of this sector'. This aid has lit- 
tle bearing on the offshore fishery of Georges Bank. and the United 
States has not taken issue with such assistance'. 

' Unircd S~OIPS Counltr-M~moriol. Soeio-Erononiir Annrx. Vol. III. Anner 4. pp. 33-35, 
paras. 36-43. 

'Unired Sroies Counrer-Mernorial. Sorio-Econornic A,!nrx. Vol. I I I .  Annex 4. pp. 33-35. 
paras. 36-43. 

' S e e  the following publications of ihe Organisation lor Economic Cwperation and 
Develapment: Finoneiol Supporr ro ihc Fishing Indurrry of Ot'DC Mentber Counrries. 
Paris. OECD. 1965: Finoncial. Support ro the Firhing lndusrry of OECD Metnbcr 
Coonrries. Paris. OECD. 1971: Finonciol Support ro lhe Firhing Indusrry of OECD 
Mcrnber Counrries. Paris. OECD. 1980. 

'Thç Groundfi~h Bridàing Pr.igr3m diid 1. rdcccssor. th< Gru~ndfi.h Ttmpurÿr) .\\r,it. 
soce Pr<igrdm. uerc Jrc.'gned i., pruvldc pricr r ~ p p i i  d i  .i 1 me of JJ.,J>I~~>LI ten>r<?r~r? 
uc.<kner< in  gru~ndf i~h m:~r le is  Thcx' piogr;im\ ucre .n cflcit frdm 1971 ta 9 7 7  

'The United States supports i l s  contentions rcgiirding groundfirh pricc supports with an 
article on rcallop stock assesrment which it doer not annex. Sec U n i l ~ d  Srara  Counrer- 
Mcrnoriol. Socio-Econornic A n n a .  Vol. III. Anncx 4. Appendix D. p. 3. fooinole 6. 
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5 .  The United States does take issue with the use in Canada of 
vessel-construction subsidies, stating: 

". . . due in l a r g e  m e a s u r e  Io t h e  v e s s e / - c o n s t r u c t i o n  subsidy pro- 
g r a m  of the Canadian government, by 1964, the new and expand- 
ing Canadian scallop fleet on CeorgeS.Bank was taking about one- 
half of the scallops from the Bank6". [ I t a l i c s  added.] 

This is an unusual argument for the.U,nited States to advance in light of 
the vessel-construction subsidy programs that were in operation in the 
United States a t  the same tirne. The F i s h i n g  F l e e t  l m p r o v e m e n t  A c t  
provided vessel-construction subsidies of up to 50 percent of the cost of 
construction'. The main beneficiary of this program was the New Bed- 
ford scallop fleet8. 

6. Furthermore, the United States has based its allegation, for 
the period prior to 1961, on an article which says that subsidies might 
have been a consideration in the expansion of Canada's Georges Bank 
scallop fleet9. The United States fails to point out that in the immedi- 
ately preceding paragraph the authors conclude that: 

"The expansion of the offshore [Canadian scallop] fleet in itself 
suggests the profitability of the fishery. There were apparent 
advantages in exploiting more intensively the high-unit value scal- 
lop fishery on the readily accessible Georges Bank scallop grounds. 
The scallop resource was quite unlike the low-unit value product 
(groundfish) traditionally landed in the Provinces. It would also 
appear that the differential between ex-vesse1 prices - usually 
from 5@ to IO$ a pound lower in Canada - was such that costs in 
Canada were sufficiently low to justify such an expansion'"." 

The authors, accordingly, agree with Canada that economics determine 
where fishing takes place. 

7 .  The Canadian legislation which the United States has objected 
to was established to "provide assistance to Canadian shipping and ship- 
yards1'" and not to the fishing industry. The objective is to lower the 
price of Canadian-built vessels so that they are cornpetitive with vessels 
from foreign shipyards. Canadian customs records show that vessels have 
continually been imported into Nova Scotia. This is proof that vesse1 

Unired Sioies Counier-Memorial. pp. 59-60. para. 74. 
' Margaret E. Dewar: Indusrry in Trouble. Philadelphia. Temple University Press. 1983, 

p. 68. See Documentary Appendix 14. 
Margaret E. Dewar: Indusrry in Trouble. ~ h i l a d e l ~ h i a .  Temple University Press. 1983, 
p. 68. See Documentary Appendix 14. 

' R .  M. Doherty. G. P. Drahcim. D. J .  White and C.  L. Vaughn: "Sea Scallop lndustry of 
Canada." Commercial Fish~ries Review. Val. 25. No. 7. July 1963. p. 12. Unired Stores 
Memoriol, Doeumenrary Annexes. Vol. II. Annex 21. 

Io ~ n i i e d ~ i a i e s  Memoriol. Docomen1or.v Annexes. Val. II, Annex 21. p. 12. 
"Propasals for Assisting Shipping and Shipyards." Record of Cobinei Deelsion. 6 Sep- 
tember .1961. Ottawa. Privy Council Office. Scptcmbcr 1961. See Docu'mentary 
Appendix 15. 
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subsidies have not given Canadian fishermen any advantage that they 
would not have had with free access to foreign shipyards. It is now felt 
that. in many instances when a subsidy is given to boat-buyers. the vesse1 
price rises and the subsidy is passed on to the boatbuilderll. 

B. CANADIAN FISHERIES POLICIES H A V E  PREVENTEI) THE 
OVER-EXPLOITATION O F  GEORGES BANK 

B Y  CANADIAN FISHERMEN 

8. The United States contends that Canada has solidified its posi- 
tion on Georges Bank due to its inflexible fisheries policy. which 
allegedly does not allow the offshore scallop fleet to exploit other species 
in inshore areas or i n  resource-rich areas off Newfoundland. It further 
contends that the Nova Scotia offshore groundfish fleet, due to a conflict 
between Nova Scotia and Newfoundland. has been forced to fish on 
banks to the south and West, Le., on Georges Bank. These contentions 
reflect the United States incomprehension of the Canadian fishing 
industry. 

9. It has already been demonstrated that the operations of 
Canadian offshore vessels were restricted by the Government of Canada 
before the mid-1950s". Alter these restrictions were relaxed. Canada's 
Georges Bank fishery quickly expanded. Canada. because of ils depend- 
ence on fishing resources. has limited entry into the offshore scallop fish- 
ery, and indeed into al1 fisheries. As a result, Canada has prevented its 
150 groundfish trawlers from being diverted to scalloping when scallops 
have been abundant. Canada has also acted responsibly in prohibiting 
the use of factory-freezer trawlers on Georges Bank. 

10. Beginning in the late 1960% Canada recognized that, i f  fish- 
eries were to be managed in accordance with economic objectives. lim- 
ited entry was necessary. Since Canada's offshore flcets had acquired 
economic advantages (e.g.. ecoiiomies of scale) by spccializing in certain 
fisheries, and because ICNAF regulations were already on a species-by- 
species basis, Canada instituted limited entry for species groups (off- 
shore scallops 1973, groundfish 1973). This was the first tentative step 
towards rationalizing the Canadian fishing industry in relation to 
economic objectives and preparing Canada for extended fisheries 
jurisdiction. 

I I .  Since 1977 the Nova Scotia trawler fleet, as  a result of 
Canada's Atlantic Groundfish Plans, has been encouraged to fish the 
northern groundfish stock to the north and east rather than to the south 

~~ 

"Sec D.  M.  Baker: The Fishing Vpsrtl A.vsirroncc Progrorn in Nova Scorio. Hisroricol 
Perspeeiive and Eeonornic Airalyfir. unpublished thesis, Kingston. Queen's University. 
March 1983. 

"Con~dion Memoriol. p. 86. para. 188. 
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and West as the United States suggests. In 1977, Canada instituted quo- 
tas and other controls in the offshore groundfish fisheries following the 
extension of jurisdiction to 200 miles. At this time, it faced the following 
problems: 

(a)  The Gulf of St. Lawrence redfish stock was depleted and the inshore 
and offshore fleets based in the Gulf had excess harvesting capacity 
in relation to the resource. As a result, "outside" (non-Gulf of St. 
Lawrence) trawlers of Newfoundland and Nova Scotia were di- 
verted as much as  possible out of the Gulf. 

(b) Displacement of the outside trawler fleet from the Gulf of St .  Law- 
rence caused problems for the processing plants in the south coast of 
Newfoundland and the Sydney Bight area of Nova Scotia. These 
plants relied on obsolete side trawlers and low-powered stern trawl- 
ers which had been heavily dependent on Gulf of St. Lawrence red- 
fish. Not only were these trawlers cut off from this redfish stock. 
they now faced competition for other stocks on their doorstep and 
did not have the seaworthiness to be diverted to more distant banks. 
As a result, the side trawlers and low-powered stern trawlers were 
given preferential allocations on the eastern Scotian Shelf and the 
south coast of Newfoundland. 

(c) Giving preferential treatment to these older trawlers in the area of 
the entrance to the Gulf of St .  Lawrence caused problems for the 
higher powered stern trawlers that sailed chiefly from Riverport, 
Lunenburg and Canso in Nova Scotia. Resources were scarce in the 
Scotian Shelf/Georges Bank areas a t  that lime, so that these trawl- 
ers had to find opportunities on the Grand Banks and to the north, 
where they had never traditionally fished. The only stocks in these 
areas that were not fully exploited at this time were cod and redfish 
off Labrador. 

12. In subsequent years. the groundfish plans followed the initial 
pattern set in 1977. with marginal adjustments being made on the basis 
of the following criteria: 

(a)  adjacency to resource; 

(b) relative dependence of coastal communities and the various fleet sec- 
tors; and 

(c) economic efficiency and fleet mobility. 

13. Canada's management system minimizes the element of 
instability in the fisheries. and as  a result. Canada's economic depend- 
ence on the Georges Bank fishery has increased over time. With the 
present United States open-access system. stocks are often depleted, thus 
leading to greater instability. The importance of the New England fish- 
ing industry has decreased over time. and although the United States has 
attempted to create the illusion that its increased 1977-1981 activity is 
part of a historical cycle, it is merely an aberration. 
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Section II. United States Fisheries Policies 

Introduction 

14. In its Counter-Memorial. the United States has continued to 
suggest that the United States fishing industry has not benefited from 
financial assistance". In fact, there have been a number of United States 
federal assistance programs specifically directed to the fishing industry, 
and numerous other federal and state programs which may and do pro- 
vide financial assistance to the fishing industry. Some of the programs 
provide assistance for fishing vessel construction or renovation, some 
benefit fish processors, and others indirectly assist the fishing industry 
by improving public on-shore facilities. This section will identify many of 
these sources of assistance to the fishing industry in the United States. 

A. FEDERAL GOVERNMENT ASSISTANCE TO THE FISHING INDUSTRY I N  
THE ~ J N I T E D  STATES 

15. There are a number of United States federal financial assist- 
ance programs specifically designed to benefit the fishing industry. Since 
the United States was particularly critical of the Canadian vessel-con- 
struction subsidy program, it is of particular interest here to note that 
the United States Government had a comparable program designed to 
meet similar needs. On 12 June 1960, the United States Congress passed 
a fishing vessel Subsidy Act, thes ta ted  purpose of which was "[tlo pro- 
vide a program of assistance to correct inequities in the construction of 
fishing vessels and to enable the fishing industry of the United States to 
regain a favorable economic e ta tus'^. . .". In fact, the Act was intended 
primarily to enhance the status of the New England fishing industry. As 
is stated in the Report of the House Committee on Merchant Marine 
and Fisheries summarizing the "need for the legislation": 

"At the present time, the New England fishery is in dire Straits 
by reason of the fact that imports of frozen fish fillets a t  prices 
below the cost of production have caused severe losses. . . 

The New England industry is forced to compete not only with 
the lower wage costs of its competitors in Canada, Iceland, Britain, 
and elsewhere, but with the lower cost of vessel construction in 
those c ~ u n t r i e s ' ~ . "  

'' Unircd Sraies Counrer-Memoriol. pp. 59-60. para. 74. 
'sUnire-dSrnr~s Subsidy Acr, Public Law 86-516, 74 United States Statutes ai Large 212. 

1960 (codificd at 46 United States Code, sec. 1401, as amended in 1964 and 1970. and 
subrequenily deleted). 

' 6  House Committee on Merchant Marine and Fisheries, "Providing a Program of Assirt- 
ance for the Construction of Fishing Vessels". House of Reprcscntatives. Report Na. 
770, 86th Congress. 1st Session, 1959, p. 3. See Docurnentary Appendix 16. See also 
"Providing a Program of Assistance Ior the Construction of Fishing Vessels". House of 
Represcntaiives. Report No. 1589. 86th Congrcss. 2nd Session, 1960. 
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Moreover, a l  least during ils early years, the Subsidy Act turned 
out to be of benefit only to the New England fishing industry, as  also 
observed by the House Committee on Merchant Marine and Fisheries: 

"Section 4 of the 1960 act restricted subsidy to vessels to be oper- 
ated in a fishery suffering injury from which escape clause relief 
was recommended by the Tariff Commission but denied by supe- 
rior authority. The practical effect of this provision was t o  limit 
the application of the acr to the New England ground-fish 

jishery". . ." [ItaIics added.] 

16. The  House Committee later noted, in relation to the Subsidy 
Act, that "the program has probably provided more incentive for the 
construction of privately owned fishing vessels than any other single fac- 
tor affecting the industry", and that 400 to 500 new vessels had been 
constructed from private funds as a result of the operation of the Sub- 
sidy Act in the 1960sI8. At least for the next two-year period, 1971 and 
1972, $20,000,000 per fiscal year were then authorized to carry out the 
purposes of the Act. 

17. The United States Counter-Memorial particularly com- 
plained about Canadian vesse1 subsidies insofar as  they aided the 
Canadian scallop fleet on Georges Bank. In this connection, it is interest- 
ing to note that, according to the Committee on Merchant Marine and 
Fisheries of the United States House of Representatives, the United 
States scallop industry on Georges Bank benefited enorrnously from the 
Subsidy Act. After its first four years of operation when it assisted only 
the New England groundfish industry, as  mentioned above. the Subsidy 
Act was amended, and the New Bedford scallop industry became a 
major -or  the major - beneficiary; 10 New Bedford vessels were built 
in four years under the 1964 amendments to the Subsidy Act, with the 
result that in 1968 "[tlhe catch of scallops by subsidized vessels amounts 
to approximately 21 percent of the total catch of domestic ves~els '~".  

18. There are a number of other federal assistance programs 
designed to enhance the status of the United States fishing industry. Five 
of these, al1 administered by the National Marine Fisheries Service 
(NMFS) of the National Oceanic and Atmospheric Administration 

" Housc Comrnittee on Merchant Marine and Fisheries, "Fishing Vessel Construction". 
House of Representatives. Report No. 1524. 88th Congress, 2nd Session. 1964, p. 2. See 
alro Scnatc Cammiitec an Commerce. "Fishing Vessel Construction Bill". Senate Report 
Na. 481. 88th Congress. 1st Session. 1963. p. 21. See Documentary Appendices 17 
and 18. 

" House Commitiee an Merchant Marine and Fisheries, "Extension of United States Fiah- 
ing Fleet lmprovement Act". House of Representatives, Report No. 394, 91st Congress. 
1st Session. 1969, p. 8. See Documentary Appendii 19. See also Senate Committee on 
Commerce. "United States Fishing Fleet lmprovernent Act". Senate Report No. 888, 
91st Congress. 2nd Session, 1970. 

" H ~ u s c  Cdmmiice on \Icrch=ni \ h r . n e  2nd Ft<heiiei. "t:rienr.on of Lnltcd Siaie< bi*h- 
ing blcei Improvcmcni Ait". Hdurr df Rcprc,cnt3ii\c.. Rcpiri h o  393. 91\1 Congrcii. 
1st Scbiion. 1969. p 7 Scc D o z ~ m e n i ~ r )  ippendix 19 
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(NOAA),  which is part o f  the Department o f  Commerce, are especially 
important: 

(a) The Fishing Vessel Obligation Guarantee ProgramZn provides guar- 
antees o f  up to 87% percent o f  the actual cost or depreciated actual 
cost o f  a fishing vessel. The program provides a vessel purchaser or 
owner with loan terms o f  longer than usual maturities (up to 25 
years), at lower interest rates. in  larger amounts and on more flex- 
ible financing terms than the typical fishing vessel owner could 
expect to obtain in  a purely commercial setting. 

(b )  The Fishing Vessel Capital Construction Fund2' affords the fishing 
industry an extraordinary, and seemingly unique, type o f  financial 
assistance in  the form o f  deferral o f  federal taxes. Under this pro- 
gram, a vessel owner or operator can use pre-ta% dollars rather than 
after-tax dollars to construct a new vessel, buy a used vessel or 
reconstruct a vessel - effectively an--interest-free loan of tax 
monies. 

(c) The Fisheries Loan Fund Program" uses a revolving fund to make 
loans for financing or refinancing the cost o f  purchasing, construct- 
ing, equipping, maintaining. repairing or operating new or used com- 
mercial fishing vessels or gear. The revolving fund was increased 
from $10 million to $20 million in  1958. 

( d )  Under the Fishermen's Protective Actz3. a Fishermen's Protective 
Fund i s  created. the broad purpose o f  which is to provide for reim- 
bursement of losses and costs incurred as the result of seizure of a 
United States fishing vessel by a foreign government on the basis o f  
jurisdictional claims not recognized by the United States. I n  1977. a 
new Fishing Vessel and Gear Compensation FundZ4 was added to the 
Fishermen's Protective Act, to provide compensation to the owners 
or operators of United States fishing vessels for vessel damage 
attributable to foreign vessels, and for gear damage attributable to 
foreign or United States vessels and to acts o f  God. 

(e) Another recent source which provides benefits to the United States 
fishing industry i s  the Fishermen's Contingency FundzJ. The purpose 
of this fund is to compensate commercial fishermen for actual and 
consequential damages, including loss o f  profits. owing to damage to 
or loss of  vessels and equipment resulting from incidents associated 
with oil and gas exploration, development and production activities 
on the continental shelf. 

:o'lhc prcdccc,ror or ihc prercnl progrîm ua, sulhdritcd b) the Uniied St=ier Ship I d r i -  
g3gc Ac i  01 1920. 16 Lnircd Sraics C.de. seci Y I  1 sr ~ $ q  Thc 1;irhing Vcscrl Ob gga- 
lion G u ~ r a n i c c  Procram i r  nau suth<ir!xd undcr l i l c  X I  of ihc Xfcrch~ni  hlarlnc ,\ci 
of 1936146 United States code. s&s. 1271 n seq. (as amcndcd). 

" Fishing Vesrel Capital Construction Fund. 46 United States Code. secs. 1177 el req 
Fisheries Loan Fund Pragram. 16 United States Cade. scc. 742(c). 

" Fishcrmen'r Proteclive Act. 22 United States Code. secs. 1971 er seq. 

" Fishing Versel and Gear Compensation Fund. 22 Unitcd States Code. sec. 1980(1). 
" Fishermen's Contingency Fund. 43 Unitcd Statcr Code. secs. 1841 Cr seq. 
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19. I n  addition to the above National Marine Fisheries Service 
programs, there are several other significant sources o f  financial assist- 
ance to the United States fishing industry. They include, among others, 
the following: 

(a)  The Economic Development Administration within the Department 
of Commerce has a number of programs from which fishermen and 
fish processors may obtain financial assistance. These include Busi- 
ness Development Loans (which can provide up to 65 percent of a 
project's cost) and grants under Tit le I X  o f  the Public Works and 
Economic Development Actz6. Tit le I X  is also available for assist- 
ance for acquisition or improvement of harbour infrastructure and 
other public on-shore facilities, and Ti t le I of the Public Works and 
Economic Development Act offers additional assistance for on-shore 
facilities. 

(b) The fishing industry, including both fishermen and fish processors, is 
also eligible for financial aid under three separate programs of the 
Small Business Administrations (SBA): direct loans and loan guar- 
antees under Section 7a of the SBA Acti': Local Community 
Development loans and loan guarantees under Section 502 of the 
same Actz8; and loans and loan guarantees under the Disaster and 
Economic lnjury ProgramZq. I n  addition. there may bc other SBA 
programs. such as Economic Opportunity loans for small businesses, 
for which members of the fishing industry are eligiblc. 

( e )  The Farmers Home Administration (FmHA) within the Department 
o f  Agriculture also provides financial assistance to the fishing indus- 
try. Such assistance may be in  the form of FmHA guarantees for 
loans (up to 90 percent of principal and interest) to businesses and 
industries or direct loans to public bodies. Assistance may also be 
afforded to the fishing industry through the Farm Credit System in  
the form of Production Credit Association loans'"of up to 75 per- 
cent of value). The Southeastern New England Production Credit 
Association has been a major lender to fishermen in  
Massachusetts"; and i t  may come through the Farmers Credit Sys- 
tem Banks for Cooperatives program". 

( d )  The Trade Adjustment FundJ' o f  the Department of Commerce pro- 
vides a number o f  forms o f  financial assistance lo  communities that 
qualify under the Public Works and Economic Development Pro- 
gram. mentioned earlier. I t  also provides loan guarantees for 

"Public Works and Econornic Develaprnent Act. 42 Unitcd St~ lcs Code. secs. 3121 a sep. 

"Small Business Act. 15 United States Code. sec. 636(a). 
" 15 United States Code. sec. 696. 
lP 15 United Statcs Code. sec. 636(c). 
'oProduction Crçdit Assaciatians. 12 Unitcd States Code. secs. 2071 el sry. 
" Mossorhuwrrs Firhtrier: A Hepor1 of the 200 Mile F;,vhrhrri',.s Work (;roui>. Boston, 

Cummunwealth of Massachuettr. 1977, p. 19. Conodion Cou,,ter-Mo~zorial. Annexes. 
Vol. IV .  Anncx 38. 

"Banks for Caoperatives. 12 United States Code. secs. 2121 e l  sey. 
"Trnde Adjuslmcnt Fund. 19 United States Code. secs. 2101 rl scy. 
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projects taking place in  trade impacted areas, which could be very 
helpful to the New England fishing industry (both harvesting and 
processing sectors). 

(e) The Department o f  Housing and Urban Development Community 
Development Block Grants" could be used to Finance on-shore fish- 
ing facilities. A number o f  Massachusetts fishing ports, including 
New Bedford, Boston and Gloucester, are eligible for such g~ants '~.  

V) Thirty percent o f  the gross receipts collected by United States Cus- 
toms on fisheries products is paid into the lmport Duties F ~ n d ' ~  
managed by the Secretary of the Interior. This $10 million fund i s  to 
promote domestically-produced fisheries products by conducting a 
fisheries educational service, and technological, biological and 
related research programs (although prior to recent amendments the 
fund was used entirely to finance the National ,Marine Fisheries 
Service). 

20. The above list does iiot exhaust the sources o f  Unitcd States 
federal assistance ta the fishing industry. Some o f  the above United 
States programs o f  assistance are discussed in  the OECD study of 
Financial Supporr ro rhe Fishing lndustry of OECL) Member 
Countries", which Canada has deposited with the Court. AI1 o f  the 
above sources, and other fcderal sources as well, have been identified as 
available to assist the Massachusetts fishing industry in  Massachusetts 
Fisheries: A Report oJrhe 200 Mile Fisheries Work Grorip (hereinafter 
"Massachuse~ts  Fi~her ies") '~ ,  which Canada has also deposited. 

B. REGIONAL ASSISTANCE TO THE FISHINC INDUSTRY 
IN THE UNITED STATES 

21. I n  addition to the above federal programs. Massachuserts 
Fisheries identifies a number of regional and Commonwealth o f  Massa- 
chusetts programs providing financial assistance to the fishing indusiry. 
They include, for example, the following: 

(a) The New England Regional Economic Commission participates in  
what is described as a "highly successful" revolving loan program 
administered under the aegis o f  the Cape Ann Commercial Fisher- 
man's Fundjg. 

Y Community Blockr Cranir, 42 United States Cade, sec. 5303(d). 

"Mossoduseirs Fishcries: A Reporr O/ rhe 200 Mile Fisherier Work Groiip. p. 21 
Canadian Counier-Mernoriol. Annexes. Val. IV.  Annex 38. 
lmport Dulies Fund. 15 United States Code. sec. 713c-3. 

"Organisation for Economjc Cooperation and Development, Finoneiol Supporr ro rhe 
Fishimg Indusiry O/ OECD Mentbcr Counrries. Paris, OECD. 1965. pp. 213-218 and 
246. 

" Massochusetis Firherier: A Report O/ iht Mnssaehuseirs 200 Mile Firherics Work 
Group. p p .  3-24. Canadion Coumer-Mernorial, Annexer, Vol. IV. Annex 38. 

"Mossoehuseirr Fisheries: A Repori O/ ihe Morrochorerrs 200 Mile Firheries Work 
Group. p. 6. Conodion Counier-Mernorial. Annexes, Val. IV.  Annex 38. 
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(b )  The Massachusetts Community Development Finance Corporation 
provides financing for the purpose of reducing "conditions of blight, 
economic depression or widespread reliance on public assistance"; it 
has been identified as  a potential source of assistance for vessel con- 
struction and renovation and for private on-shore facil i t ie~'~.  

(c) The Massachusetts lndustrial Mortgage Insurance Agency can be 
called upon to provide state loan guarantees for land-based fisheries 
support facilities4'. 

( d )  Massachusetts lndustrial Development Finance Authorities and Eco- 
nomic Development lndustrial Commissions can provide assistance 
to large-scale ship repair yards and other on-shore activit ie~'~.  

(e) The Massachusetts Division of Land and Water Use has authority 
to construct or reconstruct piers or waterfront terminals, and also ta 
provide as much as 50 percent financing for harbour improvements 
(75 percent for dredging operations)". 

V) The Massachusetts Business Development Corporation makes loans 
to any private, profit-making firm that is Massachusetts based and 
contributes to the expansion of employment opportunity in the 
state". 

22. In addition to the above, Massachusetts Fisheries identifies 
other potential and actual state and local sources of financing to the 
fishing industry. With its much greater resource base, Massachusetts can 
much more readily assist its fishermen, fish processors and fishing sup- 
port industries than can the relatively disadvantaged Province of Nova 
Scotia. 

Conclusion 

23. The United States has tried to suggest that the Nova Scotia 
scallop industry has been unfairly or improperly advantaged by 
Canadian federal subsidies for vessel construction. In fact, this is not the 
case, since - among other reasons - the United States provided com- 
parable assistance ta New England fishermen under ils own federal Sub- 
sidies Act. Like most developed countries (including Canada), the 
United States has a considerable number of financial assistance pro- 
grams a t  federal, regional, State and local levels aiding its fishermen, 
fish processors and the fishing industry generally. 

Mossachuseirs Fisheries: A Report of the Mosrachus~ris 200 Mile Fisheries Work 
Group. pp. 8 and 24. Canodion Coonter-M<morinl. Aiinexa. Val. IV .  Annex 38. 

" M~ossochuseris Firheries: A Report O/ rhe ~ a s s o c h ~ r ~ l r s  200 Mile Fisheries Work 
Group, p. 7 .  Canodinn Counier-Mernorial, Annexps. Vol. IV .  Annex 38. 

"Massachuserrs Fisheries: A Reporr of ihe Mossachusnts 200 Mile Firherier Work 
Group. p. 8 .  Canodion Counier-Mernoriol, Annexes, Vol. IV ,  Anncx 38. 

"M~orsnchuseirs Fisheries: A Repori O/ the Mossochuseris 200 Mile Fisheries Work 
Group. p. 7 .  Conodian Counrer-M~morial. Annexes. Vol. IV. Anner 38. 

UMossoehus~tis Fisheries: A Report O/ rhe Mosrochuseirs 200 Mile Firheries Work 
Group. p. 8. Conodian Counier-Memorio/. Annexes. Vol. IV .  Annex 38. 



DOCUMENTARY APPENDICES TO PART 1 

Doeumeotary Appendix 1 

Document I : Excemt form Emolovmen! andEarnines. Vol. 29. No. 12. 
United States ~ é ~ a r t m e n t  gf Lbor ,  Bureau of l i b o r  ~tatiktia,  

. 

Washin~ton. Government Printinp. Office, December 1982. P. 6 - .  - 
Document 2: Excerpts from Survey ojCurrent Business. Vol. 62, No. 8, 

United States Department of Commerce, Bureau of Economic Analysis, 
Washington, Government Rinting Office, August 1982, p. 57 

Document 3: Exccrpt from Srarisr~cal Absrracr of the Un~red Stares. 1981, 
United States Departmcnt of Commerce, Bureau of the Census. p. 392 

[No! reproduced] 

Doeumeotary Appendix 2 

[Nol reproduced] 

Doeumcntary Appeodix 3 

EXCERPT FROM 7 k E  LABOUR FoRC+ 1980, STATISTICS CANADA, CATALOGUE 
No. 71-001, 1980, P. 130 

[Nor reproduced] 



Documeotary Appendix 4 

IMPACT REVIEW FOR ATLANTIC SU SCALLOPS (PLACOPECTEN MA~ELUNICUS), 
JANUARY 1982, PP. 33 AND 36 

[Nor reproduced] 

Documeotary Appendix 5 

[Nor reproduced] 

Documeotary Appendix 6 

EXCERPTS FROM TASK FORCE ON ATLANTIC FISHERIES, NAVIGATING TROUBLED 
WATERS, A NEW POLICY FOR THEATLANTIC FISHERIES, OT~AWA, MINISTER OF 

SUPPLY AND SERVICES CANADA, DECEMBER 1982, PP. 24.57.95 AND 275 

[Not reproduced] 

Documentary Appendix 7 

[Not reproduced] 



ANNEXES TO REPLY OFCANADA 283 

Documentary Appendix 8 

EXCERFTS FROM VISIJOR % V U  70 NOVA SCOTIA, 1978, DEPARTMENT OF 
TOURISM. P~OVINCE OF NOVA SCOTIA, PP. 11-12 

[Nof reproduced] 

Documentary Appendix 9 

EXCERFT FROU G .  A. MACKAS, 7kr UK NORTHSEA ESPERIESCE. A REPORT FOR 
MOBILE OIL CANAI>A L m .  AND DPA CONSULTING, NOVEWBER 1982, P. 55 

[Nor reproduced] 

Documentary Appendix 10 

EXCERPTS FROM MANUFAOURING INDUSTRIES OF CANADA: NA TIONAL AND 

P R o v r ~ C u r  A n u s ,  1980, STATISTICS CANADA, CATALOGUE NO. 31-203, 
DECEMBER 1982, PP. 4-5 AND 50-51 

Dofurnentary Appendix 11 



284 GULF OF MAINE 

Dmimentary Appendix 12 

[Not reproduced] 

Donimentnry Appndix 13 

E X C E R ~  FROM ANNUAL STATISTICAL REVIEW OF CANADIAN RSHERIES, 1978, 
VOL. 1 1 ,  OTTAWA, DEPARTMENT OF FISHERIES AND &UNS, PP. 42,51,64, 

74 AND 80 

[Not reproduced] 

Doeumentary Appendix 14 

Dommentary Appendix 15 

" P ~ o r n s ~ ~ s  FOR ASSISTING SHIPPING AND SHIPYARDS", RECORD OF CABINEI- 
DEISION, 6 SEF'TEMBER 1961 ,  O ~ T A W A ,  PRIVY COUNCIL OFFICE, 

1 I SEPTEMBER 1961 

[Nor reproduced] 



ANNEXES TO REPLY OF CANADA 285 

Doeumeotary Appendix 16 

Exc~nprs  FROM HOUSE COMMITTEE ON MERCHANT MARINE AND RSHERIES, 
"PROVIOING A PROGRAM OF ASSISTANCE FOR THE CONSTRUCTION OF FISHING 
VESSELS", HOUSE OF &PRESENTATIVES, REPORT NO. 7 7 0 . 8 6 ~ ~  CONGRESS, 

IST SESSION, 1959, PP. 2-3 

[Nor reproduced] 

Doeumeotnry Appeodix 17 

EXCERPTS FROM HOUSE COMMIITEE ON MERCHANT MARINE AND RSHERIES, 
"RSHING VESSEL CONSTRUCTION";HOUSE OF REPRESENTATIVES, REPORT 

NO. 1524,881~ CONGRESS, 2N0 SESSION, 1964, PP. 2-3 

[Nor reproduced] 

Doeumeotnry Appendix 18 

E x c m  FROM SENATE COMM~TEE ON COMMERCE, "FISHING VESSEL 
CONSTRUCTION BILL", SENATE &PORT NO. 4 8 1 , 8 8 ~ ~  CONGRESS, IST SESSION, 

1963, PP. 20-21 

[Nof reproduced] 



286 GULF OF MAINE 

Documentaty Appendix 19 

EXCERF'IS FROM HOUSE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
"EXTENSION OF UNITED STATES FISHING REET IMPROVEMENT ACT", HOUSE OF 
REPRESENTATIVES, REPORT NO. 3 9 4 . 9 1 ~ ~  CONGRESS, ~ S T  SESSION, 1969, PP. 6-9 

[Nor reproduced] 



PART II. THE HISTORY OFTHE CANADIAN FISHERIES: 
SUPPLEMENTARY EVIDENCE 



288 [2791 

INTRODUCTION 

1 .  The United States alleges that Canada had no fishery on 
Georges Bank until the 1950s and that the United States fishery in that 
area was an exclusive one until that time. This allegation is demonstra- 
bly erroneous for three reasons. First, the general historical sources 
relied upon by the United States deal with the existence of a United 
States fishery during the historical period from the nineteenth century to 
the present and simply do not address the existence or importance of a 
Canadian fishery. Secondly. the direct evidence of a Canadian fishery 
during the historical period, as set oui in Volume I I  of the Annexes to 
the Canadian Counter-Memorial. is abundant and unequivocal. T h i r d b .  
the statistical evidence relied upon by the United States as the basis for 
comparison of Canadian and United States fish catches is derived from 
sources that did not even arrempr ro measure Canadian catches by area 
of capture during mosr of the historical period. 

Section 1. The Non-Statistical Evidence: 
Commentary on Annexes to the United States Counter-Memorial 

(Volume IV, Annex 7) 

2. The United States challenges the Canadian Memorial's presen- 
tation of the history of the Canadian fishery on Georges Bank. stating 
that Canada has produced insufficient and questionable evidence in sup- 
port of its contentions'. In its Counter-Memorial, the United States 
offers three lines from a 1945 article to contradict Canada's evidence'. 
In addition. the Annexes to the United States Counter-Memorial 
(Volume IV. Annex 7)  contîin a paragraph-;y-paragraph commentary 
on the history of the Canadian fishery as  presented in the Canadian 
Memorial. 

3 Volume II of the Annexes to the Canadian Counter-Memorial, 
entitled "A History of the Canadian Fisheries in the Georges Bank 
Area". reviews in detail the development of the Canadian fishery from 
its inception in the nineteenth century. The several volumes of evidence 
filed with the Court in support of Volume II answer any criticism as to 
the insufficiency of evidence provided by Canada. Indeed. this incontrov- 
ertible evidence refutes the United States allegation that the Canadian 
Georges Bank fishery in the nineteenth century was isolated and insig- 
nificant'. Moreover, it amply supports the statements by Thomas 
Knight. H.  W. Johnston and the 1928 Royal Commission that it was the 
practice of Nova Scotia fishermen to resort to Georges Bank'. 

4. The comments in the Annexes to the United States Counter- 
Memorial (Volume IV, Annex 7) do not impugn the direct evidence 

' Unired Siorrs Counrer-Mrnroriol. pp. 52-53. para. 66: Uiiired S I o r ~ r  Colinfer- 
Mcn~uriol .  A!io/yriro/Annc.v<r. Vol. IV .  Annex 7. p. 10. para. 15: p. 14. p a r a  22. 
Unirvd Siorrs Counrer-Mrn?orial, p. 52. p î r î .  66. 
' UniiedSrarrr Coun!er-Mpnzoriol, ~ t t o ~ r i c a / A n n e r e s .  Val. IV .  Annex 7. p. 1. pnrî. 2. 
' Canadion Mrmarial. p .  83. para 181: pp. 85-86. para. 186. 
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relied upon by Canada IO support its assertions concerning ihc history of 
the fishery. I t  i s  no answcr to cal1 into question the accuracy o f  ncwspa- 
per reports and Canadian Govcrnment documents'. Moreovcr. the DocrrL 
tpienrs and Proceedings of rhe Halifax Conttpiissioti. 1877. cited once 
again by the United States as evidencc that only one Canaditin vesse1 
fished on Georges Bank during the ninctcenth ccntury. report that ves- 
sels from the western ports of Nova Scotia were trawling on Gcorgcs 
Bank in  the latc 1860s or early 1870s6. 

5.  The United States has reproduced cxcerpts from F. W. Wal- 
lace's article cntitled "Thirty Years Progress in  Canadti's Fish Industry. 
1914-1944'". Wallace's estimates o f  the numbcr of vessels fishing off- 
shore in  1914 from Shclburne. Yarmouth and Digby arc scriously defi- 
cient. This is evident from a rcview of the annual report of the Dcpart- 
ment of Marine and Fishcrics for 191 3- 1 914.. II should bc notcd that 
Wallace wrotc the accouni somc 30 years aftcr the cvcnts in  question. 
I n  the "Foreword" to tlic :trticlc. he stated that "[slince printcd or writ- 
ien records are fragnicntary. or difficult to secure without lcngthy 
rcsearch .. . .". i t  had bcen neccssary for him ". . . 10 rely to ;i considcr- 
able cxtent upon mcniory . . ." for which he niadc ". . . no claims to 
i?fallibilityO . . .". I t  i s  more priidcnt to rely on sources produccd at thc 
timc o f  the cvcnts thcy dcscribc, such as the statemcnis niadc by Wal- 
lace himself during the pcriod from 1914 to 1922. whcn he wrote o f  
Canadian activity on Gcorgcs Bank during those yearss0. 

6. The United Staics Countcr-Mcmorial denies the existence o f  a 
Canadian Georges Bank fishery prior to 1922". evcn in ihc kice of cvi- 
dence published by the United Statcs recording C:~nüdi;in Izindings of 
Georges Bank fish in United Statcs ports. The Kc,porr/.s/ of rhr Uttirrd 
Srares Cot>tt~tissior~er of Fisheries for thc ycars 1918 to 1922 documcnt 
that one-third of rccordcd Canadian landings made at thc United Sititcs 
ports were taken from Gcorgcs Bank". 

7. The Annexes io  ihc United States Countcr-Meniorial (Volume 
IV, Anncx 7)  dispute Can;ida's contention that Nov;i Scotia cntrc- 
preneurs registercd thcir vcssels in the narncs o f  United St;itcs owricrs 

'U i i i r rd  Srarrr (oi,?rrrr-Mr,>rori<i/. ,I,~uli.ri<<rl Annrrrr. Vol .  IL'. Anncx 7. p. 10. 
püra. 15: p. 14. para. 22.  
Conadion (ù,,!,rrr-Mo!roriri1. ,~ ,z ,~r.r<~r. '~"l .  I I .  Hiriury 01 the C;in;idian I:ishcrie\ i n  
ihc Gcorpes B n n k  /\rea". p. I I .  para. 19 and fuotnotc 17. 

'Un i l<d  Slores Counler-Men~oriol.  Ano Iy l i~o I  An»~.res. Vol. I V ,  Anncr 7. pp. 6-7. 
para. I I .  

F o r y - S r ~ , e ! l l h  Arzn,,ol Krpori r>/ rhu Buporr,iiunr o/ blorittr aii<l I ï rhrr iur .  I Y I J - 1 4 .  
Fi.rherier. Sessional Pïper No. 39. O l i a r a .  King's Printer. 1914. pp. 90-95. SÇE OOCU- 
nieniary Appendix 1 

Unired S10re.v f i > t ~ ~ ~ l e r - M ~ » ~ < , r i ~ ~ l ,  / l ! ? ~ ~ l y r i ~ a l  A I I ~ I P . ~ ~ ~ .  Vol. I V ,  Annçr 7. ~\ppcndix A. 
p. 3 .  

'aCnnadion illei>iorinl. p. 84. piira. 184 and r,i~~tndI$ 46. I i  i< likçly th;it W;lIl:ice w;is ;ilru 
ihs authur or thc slatçi>icnt quoicd i n  lhc  iri<rdioii Afpi>ioriril on p US. p:irs. 1x4. 

"Unired S1ule.s C,>enlcr-Miv,iuriii1. ~ I ~ . , l i . r i c o l  A>riir.vtr. Vol .  I V .  ~ ~ i n ç i i  7. p. 12. 
p ï r a .  19. 

' 2  Conodion (I>,,>?,rr-hlrr,ioriuI, ,Iri>ie,,il.r, Vol. II. pp. 25-26, par;!. 39: p. 27. Tablc I 
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who had l i t t le more than nominal ownership interests in order to circum- 
vent United States laws prohibiting direct marketing of foreign catch in  
that country". As explained in  the Canadian Memorial", these "iiag of 
convenience" vessels often sailed out of Nova Scotia ports and were 
crewed by Canadian seamen. I n  the Annexes to the United States 
Counter-Memorial (Volume IV, Annex 7) the United States contends 
that its laws would have prevented such a practice". However, i n  his 
autobiography, F. W. Wallace explained that: 

"American law. however. decreed that the skipper be a United 
States citizen. To  comply with this, one member of the crew held 
citizenship papers and acted as nominal captain in entering and 
clearing the shipih." 

8. I t  i s  curious that the United States cites only pre-1874 evi- 
dence in support o f  its contentions concerning the loss of lire in  the 
Gloucester fisheries". This evidence appears to be based on lists of 
names of lost men whose origins in  most instances were not stated. I n  
contrast. the evidence produced in  Volume II of the Annexes to the 
Canadian Counter-Memorial. concerning Canadian men lost in the 
Gloucester fisheries. covers the periods 1891 to 1900 and 1909 to 1916, 
when information in  the Notice o f  Loss documented the nationality o f  
the deceasedlB. Contrary to the United States admission that "Canadian 
fishermen occasionally sailed as crew members aboard United States 
vcssils sailing from New England p ~ r t s ' ~ " ,  Volume II of  the Annexes to 
the Canadian Counter-Memorial confirms that the average percentage 
of Canadian men lost in the Gloucester fisheries during the period 1891 
to 1900 is 52.4 percent: during the years 1909 to 1916 the average is 
72.7 percentio. 

9. The quotations in the Annexes to the United States Counter- 
Memorial (Volume IV. Annex 7) from N. Bourne's S r a l l o p s  and rhe 
oJJrhore f ishery  of rhe  M a r i r i n ~ e s  conlirm the evidence adduced by 
Canada that the voyage o f  the Mary E. Ketmny in 1945 marked the 
beginning o f  the Canadian scallop fishery on Georges Bank". I t  should 
be noted, however, that the United States references IO Bourne's article 

"Uttited Slore.~ C ~ ~ < t ~ t e ~ - A f c t ~ t ~ > ï i a l .  Anolyricol Anoeupr. Vol. IV.  Annex 7. p. II. 
para. 17. 

"Conodian Menmriol. p. 86. para. 187. 
I5Uniled S IOIP.~  Cot~nler- , i f~n~oriol .  Atroli'licol Anne.~e.r. Vol. IV.  Anncr 7. p. II. 

pïr3. 17. 
l 6  F W. \Vallace: Rovinx Firhe~nion An Aii~obio~rophy Rcroiintinx Ptr.ronol E ~ p ~ r i ~ n c r . ~  

iii the Conrnzercial Fi.rhitig Flcurr ond Fi.rh Indiisrn. of Conoda ond the United Stores. 
1911-1924. Gîrdcnvale. Quebec. Canndian Fishcrman. 1955. p. 101. See Documeniary 
Appendix 2. See also Coi!odiou Cosnter-Menloriol. Airne.ve.r. Vol. II. p. 13. para. 22. 
faalnate 24. 

"U!rired Stores Couirrrr-Mr>i,orinl. A,,alyrical Antrcrcr. Vol. IV.  Annex 7. p. 14. 
p 3 r û  22. 

I B  Conadion (ouirtrr-Mrmoriol, Annei-P.T. Vol. II. p. 161. Appendix II. 
United SI(II<.Y C o ~ n l ~ r - M ~ n , ~ r i o l .  Ano(vli~(11 A>I"c.v.I-PI. Vol. IV,  Anncx 7. p. 3. par,, a. 

' °Canadi~n Coonrer-Alcnroriol. A,tnc.rcr. Vol. II. p. 161. Appendix II. 
I '  United Slolrr Counter-Afrnzorial. Analjricol Ann<.ver. Vol. IV.  Annex 7. pp. 17-19. 

p a r a  24. 



12821 ANNEXES TO REPLY OF CANADA 29 1 

are selective and the emphasis has thus been altered. Following his com- 
ment that the Canadian scallop fishery "continued in a rather sporadic 
fashion uni i l  1953='". Bourne continues on the same page as follows: 

"Such boats as the Elaine W.. Janet Douglas. Charlotte 1, Mispah 
and Aristoci;it were al1 rigged as offshore scallopers and for the 
most part made rewarding trips. A l l  boats. however, only scalloped 
offshore in the good-weather months. Apri l  10 November. During 
the winter they either laid up or switched to groundfishing in  
inshore waters. I n  some years the boats went swordfishing when 
that proved more profitable but nevertheless interest in offshore 
scalloping slowly grew and more boats were involved"."[ltalics 
added.] 

Thus, Bourne's article does not derogate from Canada's assertion that 
"[bly 1947. Canadian scallop draggers were making regular trips to 
Georges Bank. and during ihe early 1950s the. Bank's scallop grounds 
became a major engine o f  growth in  the Nova Scotia fishery"". 

10.. The paragraph-by-paragraph commentary on paragraphs 
179-196 of the Canadian Memorial as contained in the Annexes to the 
United States Counter-Memorial (Volume IV. Annex 7) in no way con- 
troverts Canada's case on the history o f  the Canadian fishery. The 
Canadian pleadings have demonstrated unequivocally that this fishery 
has deep historical roots, and that the United States allegation that 
there was no Canadian fishery on Georges Bank until the 1950s is 
demonstrably erroneous. 

Section II. The Statistical Evidence 

I I .  The Unitcd States cornparisons of Canadian and United 
States fish catches on Georges Bank are based entirely upon two reports 
issued by the International Commission for the Northwest Atlantic Fish- 
eries ( ICNAF)  in 1952. These reports depend upon a historical data 
base that did not identify the location of catch: thus they provide no 
information as to which fishing grounds were actually used by the 
Canadian fieet. The United States evidence on this subject is accordingly 
devoid o f  probative value. Moreover. as the following paragraphs demon- 
strate. the absence o f  Canadian catch statistics for this area in  the pre- 
I C N A F  era in no way signifies the absence of a significant Canadian 
fishery. 

"Unired S1aie.r (i,iri!r~r-Mr>?8orio/, A.ooli.ricul A!ZIIP.VI.T. Vol. I V ,  Annex 7. pp. 17-19. 
para. 24. 

?' N. Baurnc: Srallopr utjd ihe o / J T ~ o T ~ / ~ S ~ C I I <  O/ th? Mo~i t in l? .~ .  SI.  Andrews. Fish~ries 
Rercarch Board of Canada. Bulletin No. 145. 1964. p. 22. See Dacumentnry 
Appendix 3. 

" Conadion Mmtorial, p. 8 7 .  para. 190. 
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12. An "official" statistical account of the fisheries of Canada's 
Maritime Provinces has been recorded annually since 1869. As was 
stated in the Canadian Memorial and Counter-Memorial, however, the 
systematic collection of statistics on the location and quantities of cat- 
ches did not develop until recent yearsZi. 

13. During the period 1869 to 1910, annual fisheries statistics 
were composed of estimates by local fishery officers of quantities and 
values of fish products originating from various districts in each prov- 
ince. These estimates were tabulated and published in the annuel reports 
of the Department of Marine and Fisheries'". Landings of groundfish 
were first recorded in 1910-191 1, when a new system of monthly report- 
ing was introduced that distinguished between the quantities of fish 
landed and the quantities marketedi'. The monthly statistical returns did 
no1 reflect area of capture and, therefore, the annual statistics published 
by the Department of FisheriesZn reported the quantity and value of 
landings with no indication as to  whrre thefish were cairghtZ9. I n  1917, 
revisions to the system of data collection resulted in more detailed statis- 
tics, particularly with respect to the processing of fish catches. A signifi- 
cant development took place in 1918, when the published statislics first 
included a table identifying the proportion of catch taken offshore. How- 
ever, there was still no idetlrificatio~~ of thefishing groundsused"'. 

14. Attempts were made, shortly after the North American 
Council on Fishery Investigations (NACFI)  was formed in 1920, to 
develop a Canadian statistical system that would reflect the location of 
catches so that the statistics would serve biological as well as  economic 
purposes. These attempts, prompted by the passage of resolutions by 
NACFI (then the International Committee on Marine Fishery Investiga- 
tions)", were not successful. The program depended for its success on 

1s (Uttadiun Mettzoriol. p. 83. para. 180: Conodion Cotinrir-M<,nlorial. p. 135. para. 343. 

Ib See. for exarnplç. Twrizy-Ninrh Aiiiriral Kepliorr r , j  rhu Oup<irri,>r,ir O/ Mariiie utrd Firh- 
rrirs. 1896. Firherier. Ottawa. Quccn'r Prinicr. 1897. pp. 9495. reproduced in Docu- 
mentary Appcndir 4. 

" Ferry-Fuurih A>riiiiol K<.porr O/ rhr Brpnrr>>w>rr of i\f<iri,ic u>!d FirIr<,ri<,.~. 1910- 11. 
Firherius. Scssional Paper Nu. 22. 0tt;iwa. King's Prinier. 191 1. pp. rx-rxi. Sec Docu- 
mentary Appendix 5. 

laThe expieasion "Department o f  Fisheriea" i h  uscd hcre to designate the dçp;irtrnent o f  
governmcnt known by thai name during certain periods. but known b) other names (e.g.. 
Depïrtment of Marine and Fishcries. Department o f  Naval Services. Firherier Branch) 
at other pcriods. 

IP Sce. for cxîmpie. For!?-Foiirih Aiitiiial Krporr <if th<, Orpurr>iiu>8r <if M<iri>!r ond Firh- 
rr ir .~.  1910- I l .  Frrheriur. pp. 126-129. reproduced in Docurneniary Appendix 5. 

'"ce. for cxaniple. Firherir. Siuli?rics. 1918 Oitawa. Duminiun B u r c ï u  or Statistics. 
King's Prinicr. 1920. pp. xxvi-xxix and 14-29. reproduccd in Ducunien1;iry Appcndix 6. 

3 "Resoluiion,. Meeting Of lnicrnaiional Conimittee On Marine Firhery Inuesiigütionr. 
Montreal. Junr 23rd. 1921". p. 1.  Resalution No. 1: Minutçs olsecond meeting or Intçr- 
national Cornmiltee on Marine Fishcrv Investieations. Boston. Noveniber 4th. 1921. p. I. 
Resalution Nu. 1. See Dacurnentary ~ppcnd i&s 7 and 8. See alsu leiter o f  14 Februacy 
1922 irom A. Johnston. Deputy Minibiçr of Marine and Fisheries. ta al1 "Ownerr of 
Bank Fishing Vrs~cls". reproducrd in Ducumcniary Appendix 9. 



(2841 ANNEXES TO REPLY OFCANMA 293 

cooperation and participation by the fishing captains. which was not 
forthcoming. As noted in the Fi/r),-Si.rrh Anrttral Reporr of the Fisher- 
;es Branch, Deparrt>rertt of Marine artd Fisheries. For The Year 1922: 

"The number of captains who complied with the departmeni's 
request for this information was relatively small. I t  is hoped, how- 
ever, that a greater number wil l  CO-operate ncxt season"." 

The obstacles, however, were never overcome. The North Anterican 
Council on Fishery Investigations. Proceedings 1921-1930. No. 1 
records the failure and eventual abandonment of this program: 

"Efforts to obtain more detailed statistics of the place and tirne o f  
the catches o f  the offshore grounds were iniiiaied at the first meet- 
ing of the council in 1921 by a resolution recommending that they 
be obtained 'in as greai deiail as may prove to be feasible.' A t  that 
l ime the monthly catches in  a large number o f  districts on the 
Canadian Coast were recorded but no information was available on 
the places where the offshore catches were made. 

,lins was recom- Later in 1921 a form for the use of vesscl capt, 
mcnded by the council. The form included ;i piir i  on which to 
record the position of the vesse1 ench day and the amount of gear 
used and a second part for the catches each day o f  the various spe- 
cies o f  ground fish (with size categories for cod and haddock). The 
Canadian authorities met with considerable difficulty in their 
attempts to induce the fishing captains to use these forms and they 
were finally abandoned"." 

This outcome was, in fact. predicted at the outset of the program by a 
Canadian fisheries official who wrote that the cooperation of skippers 
". . . wil l  probably prove to be a real difficulty. at first, as masters who 
discover a prolific spot on some fishing bank are usuiilly very chary 
about imparting information as to its exact location"". 

15. Another factor thiit contributcd to the failure of this system 
of data collection was the complexity of thc forin requircd to bc filcd by 
ihe fishing captains. As noted in the document quoted in p;iragraph 14, 
the form required inforniation as to the numbcr of days spent fishing. 
the grounds used each day. the hours fished. the gear used and the 
aniounts and varietics of fish caught each day. The fishermcn were 
reluctant to report thcir activities in such time-consuming detail. In  the 

" Ffi-Sixrh Annual Report of rhc Fisheries Bronch, Deporrntenr O/ Marine and Fisher- 
ips. For rhe Y w  1922. Sessioonl Paper No. 29. Ottawa. King's Prinicr. 1923. p. 12. Sec 
Documcniary Appcndix 10. Sce alno. leitcr of 17 March 1923 irom W. A.  Found. Assisi- 
ant Dcputy Ministcr o i  Fishcrier. IO Ward Firhrr. Chicf lnrpector o i  Firheries. which 
siates that ". . . white a number a i  captains sent in returns as dcsired. the response to the 
nppeal was noi vcry gcneral". Sce Dacumcntiiry Appendix I I .  

" iVorrh A~>rrri<a>, C ~ ~ i i ~ ~ c i l  oit Firhe- Itti~r.\rig<r,ionr. Pruceeditt,~.- 110.>1-1930. iVo. 1 .  
Ottawa. King's Priniçr. 1932. pp. 19-20. See Documenlary Appcndix 12. A copy of ihc 
furm refcrrcd io i, rçproduiicd in Oocunientÿry Appendix 13. togellicr wiih r;iiiiplç 
cupics ofothei  statistical furins. 

"J .  J. Covic: "hlcnio ior Mr. round - In iernat ion~l  Co-operïiiuri in ihe Culleciion of  
Sen Firheries Inform~i ion."  Otiawa. 21 Junç 1921. Sec Dacunieniary Appendix 14. 
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United States, on the other hand, the system o f  port reporting required 
an identification of broad area of capture for each fishing trip as a 
whole. This, together with the long tradition of catch reporting estab- 
lished in  cooperation with the industry itself as a measure to assis1 fish- 
ermen in  locating the best grounds, contributed to the greater success of 
statistics collection by United States officialsJs. 

16. Although the published Canadian statistics distinguished only 
bctween "inshore" and "offshore" catches': certain unpublished data 
classified landings into three broad regions on the east Coast o f  Canada. 
These were: (i) the banks West o f  Halifax: ( i i) the banks east o f  Halifax: 
and (i i i) the Gul f  of St. Lawrence. A memorandum prepared about 1924 
- "Memo. For Mr. Cowie. Re Fishery Statistics" - appears to have 
originated the practice. I t  said that statistics should be kept on the fol- 
lowing basis: 

"Similarly, divide the banks into sections. Three would be 
enough,.- those west o f  Halifax, those east of Halifax, and those 
in the Gulf  would be a reasonable division, and make a statement 
of each kind of fish caught as in  No .  ln." . 

The minutes of the ninth annual N A C F I  meeting held in  1925 indicate 
th31 Canada brought this innovation to the attention of the organization 

portions of the Gulf  o f  Maine a&". 
- 

17. I n  1931. a practice uJas initiated o f  categorizing catches in 
the published tables according to the statistical areas defined hy 
NACF I .  However. the relevant figures do no1 reflect the carchrs taken 
from fishing grounds within those areas. Raiher. they 'represeni landitrgs 
at ports located within the coastal regions corresponding to the N A C F I  
areas. The format of the tables could poteniially have given rise to mis- 
understandings on a casual reading. but there is no real doubt about the 

"i\'orrh Anierican Counril on Firherj Im,e.rli~alionr. Proc~cdingr 1921-l'?.{O. Aio. 1. 
pp. 8-9. Sec Documentary Appendix 12. 

'*Sec examples of published fisheries riatirtics repiaduced in Documeniary Appendix 15. 
""Memo. For Mr. Cowie. Rc Fishery Stalislics." See Documtniary Appendix 16. The 

memorandum ir unsigned and undaled. but ir believed to be circa 1924. 

's"Minuies of the Ninih Meeting. held in the McAlpin Hoiel. New York. N.Y.. on Fri- 
day. May 8th. 1925." NACFI. 1925. p.1. See Documeninry Appendix 17. 

" I n  ihc ~\'orrh Anicriron Coirncil or! Fisher? Inie.r~igariunr. Procerdinpr 19?1-1910. 
No .  1. i t  i r  siaied at ri. 20: 

"ln 1925. houever. the Canadiîn rtaliriicr re re  impraved . . . ahen ihe offshore cai- 
ches r c re  given fur threc arear-the gulf of Si. I.arrencc and ihe Ailantic banks ensi 
and aert of Halilax. But ihis Icfi mvch to be desircd buth in ihe Iack o l  suflicient 
detail and in the recarding of the data by fishery olficers an short rather ihan by the 
capiainr." 

See Documentary Appendix 12. 
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nature o f  the information they contain. As examinaiion o f  the tables 
makes clear. the. total catches shown for each N A C F l  statistical area 
generally correspond to the sum of landings in  the various couniies or 
districts adjacent to that statistical area'". 

18. Thus. "Area 22". which corresponded in  the N A C F I  system 
to I C N A F  subarea 5 (except that i t  included the northern half of the 
Bay of Fundy) is described in  the following terms in the footnote that 
was appended to each o f  the post-1937 tables: 

"Comprises the counties o f  Albert. St. John and Charlotte and the 
Bay of Fundy side of Westmorland county in  New Brunswick"." 

I n  other words. Area 22 was treated in  the statistical tables as a srrerch 
of coasr in which landings were made. and nor as an area of the sea in 
which ~ h e f i h e r y  was condircred. Similar definitions were given for Area 
19 (the Gul f  o f  Sl. Lawrence coasts) and Area 21 (the Nova Scolia 
coast outside the Gul f  o f  St. Lawrence) [Figirre 1). Consequenlly. the 
statistics for Area 22 represent the total landings in  ports along ihe 
Fundy shore of New Brunswick. including those taken in  A r a  21 on the 
southern side o f  the Bay o f  Fundy. Similarly. the statistics for Area 21 
represent the total landings on the Atlantic coast of Nova Scotia - 
including catches taken from grounds in  the Gulf  of St. Lawrence (Area 
19) and Georges Bank (Area 22)42. 

19. I n  a memorandum dated 15 October 1932, i t  was stated that 
"in many cases the inspectors calculate the catch figures by working 
back from the processed quantities"". This i s  corroborated in  a study 
entitled Hisrorical Srarisrics Of Canada: 

"Before the recent procedures [based on sales slips] were intro- 
duced, in the nineteen-fifties, heavy reliance was placed on working 
back from data on processed fish and fish products. with the use o f  
conversion factors to estimate the landings in primary form from 
the processed form data'4." 

Obviously, this method could not provide information on thc place of 
capture, particularly frorn the offshore areas where the correlation 

'OScc examples of  port-1930 siïtistic;ll tables reproduced in Documentary Appcndix 18. 
This practicc ofcîtcgorir ing catches by NACFI  stîtirtical arcîs continucd until 1951. 

'1 See erampler or risiisiical tables reprnduccd in Documenlary Appendix 18. The practice 
of appending ihcrc fooinoics to ihc siaiisiical tables originaied in 1938. 

"Only one crcepiion i o  the patiern of rccording catches by area o f  landing appears in ihc 
publirhed rtaiiriicr and in ihc Coolnotes ihcreia. Nova Scotia landings from the Grand 
Banks (Arca ?O) wcre pecil ically excluded from the siatisiicr and shawn in a separaie 
eolurnn. Therc quantities were estimated by firhery officers in ihe ports concerned and 
are prabably litile bciier than educaied guesses. According io thc footnotcs to the tables. 
ha~,ever. these were the on/? ~.ÿtches ihat werc not recorded on ihc basis of the are3 in 
which they were landcd. Scc examplcs of staiisiicîl tables reproduccd in Documcniary 
Appendix 18. 

""Memorandum Rç: Appendix A or the Minutes of ih r  1931 Meciing of ihe North 
American Cauncil." 15 October 1912. p. 1. See Doçumcntary Appcndir 19. 

'<M.  C. Urquhsrt and K.  A. H. Buckley. edr.: Hisrorirol Slorisiicr r>/ Canodo. Cam- 
bridge. The University Press. 1965. Seciion hl, p. 388. Sec Documcniary Appcndix ?O. 
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between the place o f  landing and the placeof capture i s  necessarily Far 
lcss consistent for this portion of ,the fleet. As was stated in  a 1941 
memorandum: 

"The statistics provide information on the catches o f  various spe- 
cies a i  various places and limes which is relatively complete and. 
detailcd for the inshore Iisheries but much less so for offshore fish- 
cries's." 

20. Amoiig a great variety o f  records that were used in  collecting 
statistics. only one reporting form was specifically designed to providc 
information on offshore landings; but it did nor reqirire 0n.v reportitig of 
the area in which the catches were made. This form, introduccd in  the 
1940s. was cntitled "Report o f  Landings by Vessels Fishing Offshore". 
and was known as the "F.S. 13" form'e. As was stated in  a Department 
o f  Fisheries mcmorandum dated 29 March 1951 entitled "Collcction O f  
Fisherics Statistics. (Landing statistics)" prepared for the 1951 I C N A F  
Meeting: 

"Thc catch i s  reported for each individual vessel. the port of land- 
ing is indicated, the date sailcd and the date landed. Howevcr. tio 
ttietitioti is !>rade as ro the area where rhejisli is cairght"." [Italics 
added. ] 

Moreover, even this limitcd reporting system extended to only a portion 
o f  the Canadian fishing fleet48. 

21. The instructions and manual? for fishing officers periodically 
issucd by the Department of Fisheries also confirm that no effort was 
made IO ideniify the source o f  the catch, except for a general scparation 
of "inshore" and "offshore" catchesJ9. 

"A.  W. H. Ncedler: "Mcmorandum Re Impro\,ement O f  Fisherics Staiirlics For Biologi- 
cal Purpascs." Fishçrics Rcsearch Board of Canada. Apri l  1941. p. 2. Sec Documeniary 
Appcndir 21 

'Vxaniplcs of the "l'.S. 13" and other rtaiirtical farmr are reproduced in Documentary 
Appendix 13. 

""Collcction of Fisherics Siatisiics, (Landing statistics)." Ottawa. Depnrtmcnt of Fisher- 
ies. Markets and Economics Service. 29 March 1951. p. 3. See Documentary 
Appendix 22. 

' 8  W. K. Martin: "Canadi:in Atlaniic Fisheries Siatisiics Mccting. Si. Andrews. New 
Brunswick, M;irch 12.1 5. 1952." Otiawa. ICNAF. 20 Mï rch  1952. p. 2: "Noies Re Stü- 
tistical I>ircussiuns. Si. Andrews. N.B.. March 13-15. 1952". Ottawa. 18 h l ï rçh  1952. 
p. 2. Sçc I)ocunicntary Appendices 23 and 24. 

49See. for example. Fiihr-. O//icer.? dtottual. Insiruciions 10 Fishcry Officers and Stnff of 
Dep~rinicnt of Firhçries. Oitawa. I May 1948. Part 1. Sec. 15. B. l(c). ivhich reads: 

"(ç) The catch. i.~. quaniiiies landed. should be reportrd as accurately 8s possible. 
Fish buyeri ;ind processors should repart both the landings of their own baats and their 
purchases of unprocessed fish from independent fishermen landing catches wiihin ihc 
districi-including fishermcn (Canadi~n or foreign) making the disirici tempararily 
their home port. 

I f  there is an 'off-shore' lishcry in the districi ihe in-shore and off-shore caichcs 
should be rhown separaicly. By ihe off-shore catch i r  rneant thc catch on the dccp-sea 
fishing grounds. In general. ihis vould be the total for the manih of ihe catcher 
repiried aeekly on ihc F.S.13 form--including the landings by the sali b~nkers (con- 
vertcd 10 '-esh drawn weight)." 

Sce Da'u. .y Appendix 25. 



12891 ANNEXES IO REPLY OF CANADA 297 

22. One reason why catches were not recorded in  terms of the 
area o f  capture is that Canadian starisrics were collecred primarily /or 
econo»ric rarher rhan biological reasons. Thus a Fisheries Research 
Board memorandum o f  Apr i l  1941 States that "the fisheries statistics as 
they are now collected are intended primarily as trade statisticssO". 
Along with the economic orientation of the statistical system. a further 
reason why Canadian statistics did nor arret>rpr ro record the specific 
area where carches were made n1os the geographical dispersion of the 
/ishrry. In  the United States the fishery was concentrated in  a handful 
o f  large ports. such as Gloucester and Boston. but the Canadian fishery 
was spread over hundreds o f  villages and towns - as i t  is today. 
This geographical dispersion o f  the fishery is cited in  a report dated 
18 December 1951 as the principal reason for the deficiency of the 
Canadian catch statistics5'. Indeed. i t  has been cited as a hindrance to 
the collection of accurate statistics as early as 1910. in  a memorandum 
for the Deputy Minister o f  Fisheries: 

"Many difficulties at present stand i n  the way o f  the collection 
of absolutely accurate fishery statistics in Canada; amongst the 
chief of these being the enormous multiplication o f  small fishing 
hûmlets scattered along great distances o f  coast-line, and the 
impossibility o f  having a reporting officer a1 each" . . ." 
23. Consequently, although the Canadian statistics were in  many 

respects both sophisticated and thorough from an economic perspective, 
they provided no information on the volume o f  catches from individual 
offshore banks. The problem was clearly recognized by the Canadian 
authorities in an interna1 report written shortly after I C N A F  came in10 
being: 

"The basic statistics required by the Commission wil l  be 
vided by the majority of countries fishing in  the Northwest Atlan- 
tic area. covering the year 1951 and in many cases back years. 
United States statistics have been published monthly and annually 
in  detail. The European groundfish statistics for the Convention 
are3 do not present a great problem since small iieets of large ves- 
sels lish a small number of trips each year. and land their catches 
in  a relatively small number of Iishing ports. Canadian starisrics. 
on the orher hand. are nor adegirare,for Coninrission pirrposes. and 

WA. W. H. Ncedler: "Memorandum Re lmprovcment of Fisherics Slatistics For Biological 
Purpases". p. 1. See Documentary Appendix 21. The new lorm recommcnded in this 
report was ncvcr pu1 inla cffect. 

3 '  R. W. Martin. Acting Executive Secreiary. ICNAF: "Memorandum 10: A.W.H. Nee- 
dler. Canadinn advisrr. Re: Canadian St~t i r t ics for the Iniernational Commission for 
the Northwest Atlantic Fisheries". 18 Decembcr 1951. pp. 3-4. Scc Documentary 
Appendix 26. 

" J. J. Cowie: "Mcmorandum for the Dsputy-Ministcr re Fishcries lntclligcnce and Slatis- 
tical Work." Oitawa. 21 Apri l  1910. p. 2. See Documentary Appçndix 27. See alro 
"Mcmorandum Re: Appendix A of the Minuter of the 1931 Meeting of the North 
American Council". where i t  is staied al  p. 2: 
'II u ju ld  sc:m impurrible Iar d ~ r  ii~fcr.er, i~ c~ l l ec i  u i ih  ~ ; t u r d r . )  dnd ia i i ip lc i~ .n ï~ ,  
ihe 1nform3tion coniriiiplaicd I f  ilir l ~ n d  ngr u e r e  ion:entrJtcii :il tuo i>r 1hrr.c porir. 
in,irad of k i n g  nud r  ai n u !  p l x r \ .  the r i t~. i t ion ui>ulJ br <iihcru \r. " 

Sec Documcntary Appendix 19. 
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at present represent the weak link in the chain of statistics 
required for a compilation of records of Northwest Atlantic fishing 
by al1 countries. 

The problem is very much greater in Canada than in other coun- 
tries fishing in the Convention area, since the Canadian Atlantic 
groundfish catch is taken by a large fleet of boats and vessels 
landingfrequenrly at a great manyfishing ports spread out over a 
long coastline"." [Iralics added.] 

24. It is evident that before ICNAF commenced operations in 
1952. Canadian fisheries statistics recorded the area in which the catch 
was landed - i.e.. the coastal area in which the ports were located - 
instead of the area in which the fish were caught. The data as collected 
made no provision for reference to the location of capture. In a letter 
dated 28 February 1941, Dr. A. H.  Leim, the then-Director of the 
Atlantic Biological Station of the Fisheries Research Board of Canada, 
described the system as  follows: 

"The biological value of the fishery statistics largely depends on 
knowing where the catches are made. The 'Fisheries Statistics of 
Canada' as a t  present published are deficient in this regard in that 
the catch as  landed is referred to the place of landing rather than 
to the place of catching"." 

The pre-ICNAF data thus represent landings from any source al  points 
along the Coast within a designated area, and not landings/rom grounds 
within that same areaJJ. It is therefore not possible to quantify the 
Canadian catch from any particular location. such as Georges Bank. on 
the basis of the official statistics collected and published during this 
period. 

25. The documentation produced by the United States in support 
of its statistical comparisons for the pre-ICNAF era consists of two 
reports prepared by the I C N A F  Secretariat in 1952, shortly after 

"K.  W. Martin: "Memorandum 10: A.W.H. Needler. Canadian advirer. Re: Canadian 
Stÿtistics lor ihe International Commission lor . the Northwest Atlantic Firherier". 
pp. 3-4. Sce Documentary Appendix 26. Similarly. a report by M.  A. Graham dated 
May 1963 entitled The Drvrlopn,enr Of The New, Srorisricol Sysre»i For The Moritime 
Provincer described the problem at p. 1 as lallowr: 

"Landingi [ u p  ta the early ycarr o l  the 1950rJ were bared on an indelinite 'inshore' 
'olfshore' breakdown.. . Sometimes landings had Io be calculated by applying conver- 
sion factors to product weights. Monthly figurer on production were mercly an erti- 
mate o l  ihe probable disposition or the catch expressed in landed weight." 

See Documentary Appendix 28. 

" Letter of 28 February 1941 from Dr. A.  H.  Leim. Director. Atlantic Biological Station. 
to D. H .  Sutherland, Fisherics Kesearch Board 01 Canada. Sec Documentary 
Appendix 29. 

"See cxamples of statistical tables reproduced in Documentary Appendix 18. See nlio 
M.  C. Urquhart and K. A. H.  Buckley. edr.: Hirroricol Slarisrics ofCanado. Section M.  
pp. 387-407. Sec Documentary Appendix 20. 
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official sources wercinherently incapable of providing a reliable basis for 
such estimates. Although the post-1930 tables in  the published Fisheries 
statistics used the N A C F l  areas I o  record total catches, the figiires 
represerited rhe area in which rhe carches were landed and tior rhr area 
where [hl$ were acroall}' niade. 

28. A description o f  the method used to estimate Canadian 
groundfish landings from 1933 to 1951 appears as "ltem B" attached to 
a letter dated 6 June 1952 from the Acting Executive Secretary of 
ICNAF .  I t  States that groundfish landings had been "allocated by aren 
of capture in  the annual published 'Fisheries Statistics of Canada' since 
193Iw0". Paragraphs 17 to 24 have shown unequivocally. however, that 
this was simply not the case. even though the format o f  the published 
statistics could well have been misleading. This I C N A F  document also 
indicates exactly how the figures were "estimated" up to 1947 from offi- 
cial sources: 

"The landings from areas 19, 21 and 22 [reported in  Fisheries 
Srarisrics of Canada] were totalled to give landings [i.e.. presumed 
catch] from Subarea 4 and those from Area 20 provided data for 
Subarea 3"." 

As the Canadian statistics recorded catches by area' o f  landing rather 
than capture, the figures in  the I C N A F  tables for subarea 4 do not 
represent Canadian catches from that subarea. at least up to 1947. 
Rather. they report al1 landings - other than the Grand Banks catches 
that were segregated in  the original statistics - made at ports in  the 
Gul f  o f  SI. Lawrence (Area 19). the Fundy shore of New Brunswick 
(Area 22) and the Atlantic Coast of Nova Scotia (Area 21). Canada's 
Georges Bank Iandings were thus absorbed into rhis total Jïgure and 
misrepresented as subarea 4 catches. 

29. The same document - ltem B - also indicates that, for the 
period 1947 to 1951, special fisheries statistics collected by the Canadian 
Fisheries Research Board were utilized by I C N A F  in  compiling i l s  
tables. rather than the official statistics used for the previous years. This 
program was described in  a Fisheries Research Board circular o f  May 
1952, entitled "1947 Landings O f  Fresh Groundfish By Offshore Vessels 
A t  Nova Scotia Ports6'". Data collection involved a review o f  F.S. 13 
forms detailing groundfish landings statistics collected from fish buyers. 
Statistics o f  area fished, gear used. and fishing effort for individual trips 
were collected directly from fishing captains using a system of log-book 
records supplemented by wharf interviews. However. there are a number 
o f  reasons why this program was not helpful in  determining Georges 
Bank groundfish landings during that period: 

9 Letier 01 6 Junc 1952 fram Acting Executivc Secretdry of I C N A F  ta Stewart Baics. 
Canadian Dcpuiy Minirter of Fisheries. with attachments. See Documcntary 
Appendix 30. 
LcttCr 016 June 1952 lrom Acting Execulivc Secretnry of I C N A F  io Sicwart Bates. Scc 
Doeumentary Appendix 30. 

" W .  R .  Mari in  and F. D .  McCrackcn: "1917 Landingr ofFresh Groundfish Ry Offshore 
Vcssels At Nova Scotia Ports." St. Andrews. N.B.. Fisheries Rcrearch Board. Statirtical 
Series. Na .  1 .  1952. Scc Documcntary Appndix  31. 
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( a )  only a sample of the fleet (six large dory schooners and six large 
otter trawlers) was used to determine area o f  capture; 

( b )  while the identity of the 12 vessels is unknown. the charts illustrated 
in  the circular show that these vessels concenirated their efforts 
almost wholly on the banks easi of Halfax; the sainplc was there- 
fore strongly biased in favour of'the Halifax fleet, while the south- 
wesr Nova Scotia Jeer was in al1 probabilhy exclrrded /rom rhe 
sample6'; 

( c )  only the largesr classof vesse1 was considered for this purpose; 

( d )  only "pure trips" (those made to a single bank) were included, 
whereas al1 or most groundfish trips to Georges Rank would have 
involved at least some en roule îishing on the other southwestern 
banks. 

30. The foregoing analysis deals with the tables coniained in Part 
4 o f  Infernalional Cornmissiorr for the Norrhwesr Arlar~tir Fisheries. 
Second Annual Report. /or the year 1951-52. As noted above, the Com- 
mission shortly thereafter published a further report, Inrernatio~ial 
Commission for the Norrhwesr Allanlic Fisheries. Sralistical Bulletirr. 
Vol. 2, /or the year 1952. which depicted some o f  this information in  the 
form o f  graphs with commentary by the Commission statistician. I n  this 
supplementary document, the statistician appears 10 have made some 
entirely unfounded assumptions and to have compounded the problem 
through interna1 inconsistencies. As stated above, the tables published in  
the Second Annual Report attempt no breakdown by subarea until 1933, 
and therefore provide no evidence as, to the location of the Canadian 
fishery prior to that dateb'. However, one of the six graphs in  the Statis- 
rical Bullerin - the one dealing with cod - appears to make the 
assumption that Canadian catches prior to 1933 were taken in  subarea 
4". N o  evidence or reasons are offered for this assumption. which 
appears to be no more than a conjectural effort by the siatistician to 
complete the record. The other graphs in the Srarisrical BitIletin that 
extend back 10 the period before 1933- relating io  haddock. halibut 
and flounders simply depict the total Canadian landings from the 
Convention Area during that period, and do not attempt a breakdown by 
subarea. Hence the graphs i n  the Srarisrical Bulletin, l ike the tables i n  
the Second Annual Report on which they are apparently based. provide 
no support for the United States comparisons o f  Canadian and United 

While i t  ir possible that samc vessels from the Lunenburg Ilcet. which frequcnted the 
bankr east al Halifax. were included in the sample. i t  ir  highly unlikely that vesscls (rom 
ports furthcr 10 the southwest were inçludcd. 
Moreover. the breakdown with respect to redfirh beginr only in 1936. 

"Uniied Slorts Memorio/. Docbrnenrory Annexes. Vol. III. Annex 46. p. 10. Sec. how- 
ever. "Corrections and Additions" io Inrernorionol Conznrirrioiz /or rhu Norihn.rsr 
Ailontic Fisherics. Slarirrieal Bullerin. Vol. 2, for ihc ycor 1952. wherc i l  i s  indicaicd 
that pre-1933 landings attributcd ta subarea 4 include landingr from sub;irea 3. Again. 
however. no explanation is affcrcd for the assumption that these landings were from 
either subarea 3 or rubarea 4. Sec Documentary Appendix 32. 
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St;ites catches6$. Furthcrmore. whilc the graphs purport to rcpresent 
catches by subarea for the later period, thcy were presumably based on 
the figures in  the tables which h;ivc alrcady been shown to provide no 
rcliable cvidence on the areas whçre the Canadian fishery was actually 
conductcd 

31. In  sunimary, the 1952 ICN.i\F rcports, which form the sole 
basis o f  the United States historical comparisons of Canadian and 
United States catches. were bascd upon a fundamcntal misunderstanding 
o f  the statistical record. The official sources that provided the bulk of 
the data did not even purport to indicate the area of capture. and the 
Fisheries Research Board surveys used as a supplementary source of 
data for the last few years were incomplete and provided no reliable 
information on the fishing patterns of the southwest Nova Scotia fleet. 
Even on their face. morcover. the reports provide no information what- 
ever on the area of pre-1933 catches (apart from a conjectural surmise 
in  the graph dealing with cod). and the basis for the United States asser- 
tions regarding this early period remains shrouded in  mystery. 

32. As shown in  the passage from the report of 18 Dccember 
1951 quoted in  paragraph 23, i t  was recognizcd immediately after the 
creation of I C N A F  that Canadian statistics were deficient in  providing 
the information on the area of capture that was requircd by the Com- 
mission. There is cvidence that measures were gradually taken to 
improve the situation. For example. i t  was recognized that many vessels 
were not using the F.S. 13 form (the reporting form for offshore land- 
ings) to report fishing activity. and steps were taken to expand i ls use*". 

33. In  1954, a major report on the Canadian statistical systcm 
was prepared by Dr. S. Sinclair: A Srarisriral Service For The Fisheries 
of rhe Maririnie Provinces: A Reporr ro rhe Working Coniniirree of the 
lntvrdeporrn~~ntol Conin~itree on Maritime Fisheries Srarisrirs*'. This 
study recommended the introduction of a new statistical system based on 
purchase slips (vouchers recording the transaction at first sale o f  fish as 
landed). an innovation that was brought into general use in 1957 after 
an experimental test period from 1954 to 1956. These data, which did 
not include information on area o f  capture. were used in conjunction 

b 5 1 n  the case of hadduck and hslibui. the textual cornmencary suggests that mosl o f  the 
landingr corne frorn rubarea 4. but no evidence or rcasonr are given for thir oppÿrently 
conjectural statemenl. 
iMemorandum frorn J. N. Lewis to 1. S. MacArthur: "Re: Offshore Landingr". 22 Feb- 
ruïry 1952. pp. 2-3. Sec Dacumentary Appcndix 33. See also. circular directive. 
E. 1). Fraser: "To four District Protectiun Olliccrr in Nova Scoril and laur District 
Protection Officers in New Brunswick". Halifax. 21 March 1952. See Dacumcntary 
Appendix 34. 

"Dominion Bureau of ~talistics. 1954. Sec Documentary Appendix 35. 
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36. The cornparisons in the United States pleadings of Canadian 
and United States catches from Georges Bank are without any founda- 
tion in fact because they are based cxclusively on sratistical evidence 
that does not reveal the area of capture of the fish landed i n  Canadian 
ports. The evidence relied upon by the United States is therefore inher- 
ently incapable of supporting its contentions concerning the Canadian 
Georges Bank fishery prior to the introduction by Canada of a modern 
statistical system in the late 1950s and early 1960s. 
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INTRODUCTION 

1.  The following paragraphs respond to - and demonstrate the 
erroneous assumptions o f  - certain arguments made by the United 
States concerning United States geophysical survey permits. In  its 
Memorial and Counter-Memorial. the United States suggests that i t  has 
been routinely issuing geophysical permits for the northeastern part of 
Georges Bank since 1964. This, quite simply, is no1 the case. On the con- 
trary, in  the 1960s. the agency responsible for United States policy with 
regard to offshore permits was apparently assuming the use of a median 
line boundary on Georges Bank. I t  was no1 unti l  some time in  the 1970s, 
after the United States decided to reverse i ls policy regarding a median 
line boundary, that geophysical surveys were carried out pursuant 10 
United States permits in  what had by then become the disputed area. A 
close examination o f  the United States permits themselves reveals that 
no work was actually done under the authority o f  United States explora- 
tory permits on the northeastern part o f  Georges Bank in  the 1960s. 
What exploratory work was later done i n  the disputed area appears to 
have been conducted pursuant to the authority o f  both United States 
permits and Canadian licences and authorizations. 

2. Before discussing the United States contentions and the United 
States permits themselves, however, i t  is helpful to recall the differences 
in  the terminology used by the Parties. United States geophysical "per- 
mits" grant temporary authority to do seismic or other geophysical 
research in  large areas o f f  the coasts o f  the United States, and they are 
generally equivalent in  form and purpose to what Canada calls explora- 
tory "licences". Canadian "permits", on the other hand. are long-term 
instruments that confer the prospect o f  exclusive resource production 
rights, and they are therefore analogous to United States offshore 
"leases". The United States. having issued no continental shelf leases 
covering the northeastern portion o f  Georges Bank. seeks to support i ls 
continental shelf claims by invoking geophysical permits that authorized 
seismic research involving no fixed operations and seldom requiring con- 
tact with the continental shelf. Canada, by contrast, has invoked i l s  issu- 
ance of permits conferring the prospect o f  exclusive production rights; 
unlike the United States. Canada does not rely upon temporary explora- 
tory licencesfor high seos ociivities in  support o f  its contentions regard- 
ing the conduct o f  the Parties. (The "Eastern United States Coastal and 
Ocean Zones Data Atlas". published by the United States Government 

@ and reproduced i n  part as Figure 31 in  the Canadian Counter-Memorial. 
shows the offshore areas under United States lease or Canadian permit 
as o f  that time.) 

3. I t  is also useful to point out that, i n  its discussion of United 
States continental shelf activities. the United States Counter-Memorial 
defines the "northeastern portion o f  Georges Bank" as including the 
whole ore0 o f  the Bank, commencing at the Great South Channel and 
extending to the northeast t ip o f  the Bank'. This view is inconsistent with 

1 Unirpd Srorps Counler-Memorio/, pp. 78-79. para. 101: p. 81. Figure 13 
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that advanced by the United States Counter-Mernorial in  its discussion 
o f  the fishing activities o f  the Parties, where i t  is noted that "[tlhe 
Northeastern Portion o f  Georges Bank refers to Sintictical Units 5Zej 
and 5Zem. . .f". Canada regards the northcast portion o f  Georges Bank 
as comprising generally that part o f  the Bank claimed by Canada (Le.. 
roughly equivalent to the area included in  I C N A F  statistical units SZej 
and SZem). 

Section 1. The Contentions i n  the United States Memorial 
and Counter-Mernorial Are Misleading and Ambiguous 

4. Analysis of whatthe United States has actually claimed - or. 
rather. failed to claim - with regard to i ls gcophysical "permits" is 
revealing. The fact is that neither in  its Memorial nor in  i ls Counter- 
Memorial has the United States denied that i t  regarded a median line as 
an equitable and appropriate boundary in  the Gul f  o f  Maine area in  the 
1960s. 

5 .  I n  i ls Memorial, the United States makes the expansive claim 
that: 

"Beginning in 1964. the United States Geological Survey issued 
permits for geophysical exploration of areas covering the continen- 
tal shelf off New England, including Georges Bank.. . Since.1964. 
approximately 19,185 miles (30,869 kilometers) o f  geophysical 
data have been collected, under some 24 United States' exploration 
permits. in  the northeastern part o f  Georges Bank alone'." 

6. The first sentence of the above quotation says in  quite general 
terms that United States permits covered areas off  the New England 
coasts, and that some included Georges Bank; i t  does not indicate 
whether they included that part o f  Georgcs, Bank which i s  in  dispute. 
The second sentence does contend quite specifically that a certain num- 
ber of line miles of seismic research on the "northeastern part" of 
Georges Bank was conducted under some 24 permits. listed in  the 
Annexes to the United States Memorial (Volume II, Annex 40. which 
includes permits issued unti l  1982). Close scrutiny of the permits them- 
selves. however. refutes this claim; indeed. i t  demonsirates that no work 
was actually done pursuant to United States geophysical permits on the 
northeastern part of Georges Bank unti l  the 1970s. probably 1972'. 

7. Only four of the permits listed in  the Annexes to the United 
States Memorial (Volume II. Annex 40) date from the period before the 
United States reversed its acquiescence in  a mcdian line boundary on 
Georges Bank i n  late 1969; and. judging from the "Reproduction" maps 

UniredSrarcs Coonrrr-M~moriol. p. 71. Table B. foolnote 2. 

Uniied Srores Memorial. p. 58.  para. 93. 
' The fîct thai Ihc United States defines the "northenstern portion of Georges Bank" as 

including ihc whalc area of the Bank. cammencing a i  the Great South Channel and 
ericnding to the noriheart tip of the Bank. may explain the canflict between the United 
States contentions and the evidence offered in support of thosc contentions. 
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provided by the United States'. o f  thcsc four. only the "sample" permit 
contained in ihc Annexcs to the Unitcd Staies Menlorial (Volume II, 
Annex 40) may have :iuihorized operations cxtending into the part o f  
Georges Bank claimed by Canada" This possible cxception is United 
States permit E2-68. issued in  ihe spring of 1968 io  Exploration Survcys, 
Inc. This same company, having writtcn to the Can;idi:in Governinent 
offcring for sale the rcsults o f  i t s  survey on Georges B:ink, w;ts advised 
that no work could be donc in  thc areii of Georges Bank claimed by 
Canada except pursuont to authority granted by the Canadian Govcrn- 
ment. The company indicated. however, that al1 of its operations during 
1968 had been "ofTshorc New Jersey and Long Island . . .'" and assured 
the Canadian Government ihat "(nlo work was donc in  thc arca in qucs- 
tion [Le., that pari of Georges Bank claimed by Canada] during 
1969.. .'". 

8. The United States made much more limiied assertions in its 
Counter-Memorial with regard to its continental shclf activitics. Para- 
graphs 100 and 101 of the United States Countcr-Memorial rcquire 
particularly careful scruiinyq. B:isically, thcre is a threc-stcp proccss o f  
misleading assertions: 

(a) The United Siatcs Counter-Mcmorial first contcnds th:it: 
" l n  1960, a program io  explore the contincntnl shelf of f  the 
east Coast o f  the Unilcd States was begun, and permits for 
exploration of the continental shelf of f  New England were 
issucd beginning in  1964'0." 

This says nothing about any United States gcophysical permits 
authorizing work on the Canadian side of the median linc. 

3 The "Reproduciian" mïps were filcd wiih thc Court togçther with :i lelier dated 20 
Januÿry 1983 from ihc Agcni Tor the Uniicd States. 

a Althuugh the m î p  subrniticd by ihc rompany Io the United Siïtçs Gcologic;il Survey 
with the lelier of application included nll of Gcorger Bank as the arc3 i u  be surveyed. thc 
Uniicd Staies Geological Survey authurizçd the company to conduci ils oper;ition "in 
thai portion ofrhc rryue.vrrd urru which lier in the 'outer Coniinçnial Shclr as ihat icrni 
is derincd in  Seclion 2 of the Outer Continental Shelf Lands Aci of Augusi 7. 1953.. 
[ lrol ic.~ odded.] See Unircd Srorur hlr,iloriol. Docir»lenrory Ai!tieicr. Vol. II. ,\""ex 40. 
Section >(a) a l  the Ourer (i>nririrnral SheI/Laildr Act defines "outcr Coniinenial Shelr' 
3s "a11 subrncrged lands . . . bencaih navigable waters . . . and uï which ihc subroil and 
reabcd îpperiain to the United States and are subject to its jurisdiciion and control". 
The corcoi containcd in the leitcr authi>rizing ihe cornpany's nperatiuns suggertr ihÿi  the 
Uniicd States Gcalagical Survey tipprovçd only ihose operations conducicd on thai p3ri 
of Georges Bank not clnintcd by Canada. 
Lettcr of 13 Octaber 1969 tu M. Bcll. Conservelion Engineer. Rcource Administration 
Diviaion. Canadinn Departrnem of Energy. Mines and Resaurces. from Shclby 0. Pitlr. 
Senior Vice-Preridcni. Exploration Survcys Inc. Conadian Mo,,oriol. An>,',.r<,.r. Vol. II. 
Anner 50. 
Letier of 3 December 1969 tu 1). G. Crosby. Chief. Resaurce Administration Diuisiun. 
Can~dian Department of Energy. Mines and Resourccs. from Shelby 0. Piits. Senior 
Vice-Presideni. Explorïiiun Surveys Inc. Cnnndian M~nror io l .  A Vol. II. 
Anncx 50. 
Unired Srorer Counler-Mpnroriul. "p. 78-79, paras. 100-101 

'oUnirpd Stores LOunre~-M~n~or io l .  p. 78. para. 100. 
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(b) The United States Counter-Memorial then proceeds to state that 
"[tlhe first United States exploration permit pertaining to Georges 
Bank was issued in 1965"". Again. this says nothing about any pur- 
ported exercise of United States jurisdiction on the Canadian side of 
the median line. 

( c )  Finally, the United States Counter-Memorial asserts that "[mlany 
other such permits have followed" and that ". . . over 20,000 nauti- 
cal miles of seismic survey lines have been collected on the north- 
eastern portion of Georges Bank alone"". This says nothing about 
any United States permits authorizing surveys on the Canadian side 
of  the median line a t  a n y - p a e l a r  lime - say prior Io the early or 
mid-1970s. 

9. In any event. as has been noted in the-eanadian Counter- 
Memorial". when Canada in the 1960s was issuing offshore permits con- 
ferring lasting rights based on the median line - with full awareness by 
the United States - Canada neither knew nor had any reason to know 
of any United States temporary geophysical perm&authorizing surveys 
on the northeastern portion of Georges Bank (other than the Exploration 
Surveys Inc. case, discussed in paragraph 7). Indeed, it is Worth pointing 
out once more that. as laie as 5 November 1969. the United States 
Department of State assured the Canadian Government in an aide- 
mémoire as follows: 

"The Government of Canada has already issued exploration per- 
m i t ~  for the northern portion of the Georges Bank continental 
shelf. The United States is concerned that. pending settlement of 
the boundary question, substantial investment in exploration and 
exploitation of the area could greatly increase the difficulty of 
negotiating a satisfactory boundary. F o r  th is  reason. t h e  Un i ted  
Srares has .refrainrd / r o m  aurhor i z ing  m i n e r a l  exp lo ra i ion  o r  
explo i rar ion i n  rhe area"." [ I r a l i cs  added. ]  

Section II. The United States Assumed the Use of 
a Median Line Boundary on Georges Bank 

10. It is not surprising that the United States should experience 
difficulties in its efforts to imply that it was authorizing seismic research 
on the northeastern portion of Georges Bank in the 1960s in view of the 
fact that, as the evidence shows. the United States authorities a t  the 
time were of the view that a median line was an equitable and appropri- 
a le  boundary on Georges Bank. Among the strongest evidence of this 
fact is, of course, the correspondence between the United States Depart- 
ment of the Interior and the Canadian Department of Northern Affairs 
and National Resources. which has already been discussed in the plead- 

" Unircd Sroier Counier-Hen~oriol. pp. 78-79. para. 101. 
" Unirrd Slarer Counier-hfenioriol. pp. 78-79. para. 101 
" Canodion Counier-Menlurio/. pp. 145 and 147. para. 366. 
"United States aide-mémoire of 5 November 1969. Conodion Mernorial. Annexe5. Vol. 

I I I .  Annex 13: United SIorc.~ M~morinl .  Bocumenlory Annexes. Vol. I V .  Annex 56. 



(545-5461 ANNEXES TOREPLY OFCANADA 329 

ings of both  partie^'^. This dialogue over the "precise" location o f  the 
median line as defined in  Article 6 of the Convention on the Continental 
Shelf need not be repeated here. I t  must be noted. however. that even if 
the United States had been issuing geophysical permits authorizing sur- 
veys beyond the median line. that hypothetical fact would be irrelevant 
for a l  least two reasons: 

(a) The United States geophysical permits. as i s  apparent from the 
pleadings of the United States itself, authorized seismic, gravity and 
magnetic work only16. This work involves solely navigational or 
research activities, and seldom requires any contact with the conti- 
nental shelf or ocean floor. Thus. in  contrast to Canada's "permits", 
which are long-term instruments that confer the prospect o f  exclu- 
sive resource rights over the areas in question. the United States 
"permits" may be understood as conveying no rights in  the shelf and 
as constituting simply an exercise of regulatory jurisdiction over the 
activities o f  United States nationals (since al1 of the permittees listed 
i n  the Annexes to the United States Memorial (Volume II. Annex 
40) doappear to be United States corporations) on the high seas. 

(b) The United States, moreover, never claimed in  connection with its 
early permits that such exercises o f  regulatory jurisdiction con- 
stituted "proprietary" claiiris. Indeed, the solicitor o f  the United 
States lnterior Department look the position that the United States 
permits were no/ tantamount to assertions o f  jurisdiction in  respect 
o f  the areas in  question". 

Section 111. The United States Permits Reflect a 
Median Line Boundary 

II. Apart from the fact that close examination o f  the United 
States geophysical permits revesls that the United States was not in fact 
authorizing research in the northeastern portion of Georges Bank before 
the 1970s (with the possible exception discussed in  paragraph 7 ) ,  these 
permits are of interest for another reason as well. The United States per- 
mils appear to demonstrate quite clearly that, through the 1960s and 
into the 1970s. at least some United States authorities and several dozen 
oil Companies in  their operations presumed the use of a median line or 
similar boundary on Georges Bank. and the United States Geological 
Survey issued permits accordingly. 

12. The assumption that the boundary would divide Georges 
Bank i s  readily evident from a review o f  the history o f  United St;ites 

"Conadion Memoriol. pp. 93-96, par:lr. 206-210; pp. 162-167. paras. 393-403: Utiired 
Srnres Mpmoriol. pp. 82-83. paras. 136-140: CBnodian Counrer-Mentoriol, pp. 15 1- 152. 
para. 377; tinired Srores Counrer-Mernorial, pp. 171-177. paras. 267-284: Canodion 
Reply. paras. 220 and 223-224. 

l6 Unirrd Srorcr Meniorial. Boci~nie,rrory Annexer. Vol. II. Anner JO. 
"Leitrr of 3 Junc 1968 fram Dr. M .  B. Schacfer. Science Adviser. United States Depart- 

ment of the Interior. to R. B. Kruegrr. Cited in R. Krucgcr. Pr al.: Sritdy ojrhe Ourer 
Cao/inenrol Shdf Londr ojrhr Unilrd Slolrr. Washington. 1968, p. 20. A copy of ihe 
letter ir reproduced in Documentary Appendir 9. 
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permit E3-75. In the Annexes to the United States Memorial (Volume 
I I .  Annex 40) it is alleged that this permit covered the grcatest number 
of line miles in the northeastern portion of Georges Bank (4400) - 
although, in fact, as depicted on the map filed by the United S t a t e ~ ' ~ ,  
permit E3-75 impinges on the northeastern portion of Gcorges Bank 
scarcely or not a t  al1 [Figure I l .  Permit E3-75 also warrants special 
study for the further reasons that it was issued to Digicon Geophysical 
Corporation acting for a group of approximately three dozen oil compa- 
nies, and because it clearly seems to follow an approximate median line 
boundary on Gcorges Bank. 

13. In order to understand the information conveyed by permit 
E3-75, il is necessary to examine the background to a t  lettst three previ- 
ous United States geophysical permits: E2-69. El-70 and E2-72Iv. These 
permits were also issued to Digicon. Canada's information on these per- 
mils. however. is iar  from complete, since the materials filed with the 
Court by the United States on 20 January 1983 do not provide a11 of the 
pertinent information. Therefore. although Canada has obtained numer- 
ous additional documents, some of what follows is necessarily an exercise 
in deductive reasoning. 

14. I n  1969. United States permit E2-69 was issued to Digicon 
Inc. For reasons that Canada does not understand. this permit was omit- 
ted from the list of permits in the Annexes to the United States 
Memorial (Volume I I ,  Annex 40) and from the materials filed with the 
Court by the United Stateszv. It was requested by Chevron Oil Com- 
pany. acting as Digicon's agent and in collaboration with 26 other oil 
companies. and al1 of the companies together were known as the "1969 

"See p. 543. faotnote 5 .  
" Unitcd Statcr permit El-74 ir alro of interest in  this regard. The United Stoter har filcd 

with thc Court ccrtain documents pertaining to permit El-74. including a map purport- 
ing ta show that the arear rurveyed exlended in10 that part of Gcorges Bÿnk claimed by 
Canada. Canada has obtained ather documents relating to this permit tending to show 
thnt the survcy î m a  cxtended only to an approximate mrdinn line on Georges Bank. I t  is 
nccerrary to obtain further information on this permit before any conclurions may be 
drnwn. Documents pertaining to permit El-74 are reproduced in Docurncntary Appendir 
4. A large-scde m î p  dcpicting the arcas surveyed h î r  been dcpositcd with the Court. 

"Operations under permit E2-69 werc suspendcd bcfore rcïching the Georges Bank area. 
and this might be the reasan for the omission. The same is true. however. for ather 
United States permitr that were listed and included in Unired Srares Menzoriol. Docu- 
meniary Atine.res, Vol. II. Anncx 40. Permit E2-68 (the Exploration Survcys Inc. permit 
discussed in para. 7)  is an example, and therc may be otherr. 
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Easi Coast Joint Survey"". Ailachment V to one o f  the documents pcr- 
taining to this permit notes the following: 

"Permit E2-69 authorized operations along the numbcrcd lines 
shown on plat rcccived with the applicntion insofar as thcy lie 
within the 'outcr Continciital Shc l r  as dcfincd in  Scciion 2 of the 
Outer Contincnt:tl Shclf Lands Act of August 7. 1953. Portiotis of 
two of the littes exrerrd to the Catindian side (,j' rhe &LM line. 
Operations undcr the pcrrnit conimenced Septembcr 13. 1969, and 
are currcntly in progress. The large plat is in  U.S.C;.S. files"." 
[Iralics added.] 

1 This referencc to certain lines crossing thc "HLM line" rein- 
forces the conclusion froni thc corrcspondence bctween the Unitcd States 
Bureau of Land Management ( B L M )  and the Canadian Deparimeni o f  
Northern Affairs and National Resources that, ihrough the 1960s. the 
United States authorities wcrc assuming the application of a certain 
boundnry on Georges Bank, arid that the boundary in  question was a 
median line. I n  its corrcspondcnce in the 1960s. the Hurcau o f  Land 
Management did not indicate h i ~ w  i t  constructed its rncdian line, and the 
United States has not filcd wit l i  thc Court the plats refcrred ta in the 
passage quoted in  par:igr:iph 14. 

16. Thc year following the issuancc of permit E2-69, Chevron O i l  
Company, acting as agent for Vigicon Inc. and in collaboraiion with 25 
oiher oil companies. again rcqucsted the United States nuthoritics to 
issue a research permit i o  Digicon. Permit EI -70 (which is listcd in  the 
Annexes ta the United States Memorial (Volume II. Anncx 40) and is 
includcd in  the materials filed by the United States) states ihai  i t  was a 
continuation o f  E2-69. In  connection with their 1970 application. the 
group o f  oil companies refcrrcd ta themselvcs as the "1969-70 East 

"The oil companies collabarÿiing in the 1969 East Coast Joint Survey acre thc following: 
Chevron Oi l  Company - Choir»!on: Anadarko Production Company: Ailantic Richlield 
(farmcrly Sinclair): Cities Service Oi l  Company: Columbia Gas Company: Continçntal 
Oi l  Company: Celty Oi l  Conlpliny: Gulf Oi l  Company - U.S.: Hïmi l ion Brothers Oi l  
Company: Highland Rçsources. Inc :  Humble Oi l  & Refining Conipîny: Kerr-McCee 
Corporation: Louisiana Land & IJxplorntion Company: Marathon Oi l  Ciimpany: Mobil 
O i l  Corporation: Occidenttl Petroleut~> Corporation: Pan Ameriwn Pelroleum Corpora- 
iion: Phillips Petroleum Company: Skelly Oi l  Company: Sun Oi l  Cumpïny: Superiur Oi l  
Company: Texîco. Inc :  Tçxas liasicrn Transmission Corporation: Tçras Gulf Sulphur 
Company: Transocean Oil  Cunipony. Inc.; Union Cnrbide Petroleum Corporation: and 
Union Oi l  Company of California. 

" Aitachmeni V ir reproduced in Docunicntary Appendix 1. tugether with athcr documents 
pertaining to United States permit E2-69. 
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19. Thus, i l appears that somc 28 or more oi l  companies assumed 
that a large part of Georgcs Bank was "Canadian". As to the prccise 
boundary they considcred i o  be applicable - bcaring i n  mind that i t  was 
generally thc same group o f  companics that participatcd i n  the 1969 
East Coast Joint Survcy under permit E2-69. where refcrence was madc 
10 the " B L M  line" - il is logical to conclude that they adopted an cqui- 
distance boundary. which was indeed the case. Moreover, the corre- 
spondcncc from the Bureau o f  Land Managcmcnt (discussed at length i n  
the plcadings o f  boih Parties to date"), confirms that the Bureau was 
using a median or cquidistancc line. 

20. The B L M  line rcfcrrcd to in the documentation pertaining IO 
permit E2169 is dcpictcd in F i g i i r e  5.  The boundary line uscd by the 28 
or more oi l  companics i n  conncction with permit E2-72 (as shown on thc 
maps deposited with the Court) is close to this line, although the compa- 
nies (and pcrhaps the Unitcd St:ites Bureau o f  Land Management) may 
have movcd tlic cquidistancc litic slightly to the northcast, bascd on a 
di l fcrcnt tcchniuuc o f  construction. 

21. Permit E3-75 was issued to Digicon Geophysical Cor- 
poration". I n  ihis instance, Digicon was acting for a group of 35 oi l  
companies callcd the "1975 Atl;intic Ocean Group Seismic Survey"". 

22. The designation o f  the survcy arca for the 1975 Atlantic 
Ocean Group Seismic Survey, as appears from the permit materials îïled 
by  the United States, was on the samc base map that was used to dcsig- 
natc the area for the 1972 Atlantic Occan Group Seismic Survcy under 
permit E2-72 ( F i g i i r e  31. Thc nialcrials filed by the United States do not 
reveal that there wcre. i n  Tact, no1 one but IH'O maps submittcd to thc 

"See p. 545, foatnotc 15. 
"On 31 March 1975. Digicon Inc. transfcrred rubsiantially al1 of i l s  geophysicïl collection 

data and procesring operations to a new whally-owncd rubridiary. Digicon Gcophysical 
Corporation. The purpose of this transfcr of both asscts and liabilities wzis to allow thc 
parent company to divcrsily intu other lines of business. through scparate subsidi;iries. 

inThe follawing comp:inies ivere participants in the 1975 Atlantic Occan Croup Seismic 
Survey: Allied Chemical Company: ,\mcrüda Hess Corporation; American Independent 
Oi l  Company. American Petrofina E~ploration Co.: Amoco Production Company: Atlan- 
tic Richfield Company: Burmah Oi l  and Gas Company: Buttes Gas & Oil  Company: 
C N G  Producing Company: Chevroo Oi l  Company: Citier Service Oi l  Compny: 
Columbia Cas Development Corporation: Continental O i l  Campany: Diamand Shamrack 
Corporation: Exxon Corporation: Farmcrs Union Central Exchange. Inc.: G u l l  Oi l  Com- 
pany - U.S.: Hamilton Brothers Oi l  Company: Kerr-McGee Corporation: Louisiana 
Land & Exploration Company: Mar;ithon Oi l  Company: Mobil Oit Corporation: Ocean 
Production Company: Pennzoil Company: Phillip6 Pctroleum Company: Shrl l  O i l  Com- 
pany: Skelly O i l  Company: Sanot Exploration Company: Sun Oi l  Company: Superior O i l  
Company: Tenneco Oi l  Company: Texaco Incorporatcd: Texas Eastern Transmisrion 
Company: Transco Exploration Company: and Union Oi l  Company o f  cal if or ni^. Docu- 
ments pcrtaining ta United States permit E3-75 are reproduced in  Documeniary Appcn- 
dix 5. 



334 GULF OF MAINE 1556.5601 

United States Geological Survey in  connection with permit E3-75. The 
u n i t i d  States Geological Survey initially approvcd seismic research on 
15 May 1975 for thc arca shown on the map filed by the United States, 
and later approvcd the addition of an "extended area" on 28 August 
1975. Thcsc arcas appcar on thc second map, depicted in  Fig~rrc, 6 (com- 
pare Figirre 1 ) .  

23. I t  will be noted that the line designating thc original area cov- 
ered by perniit E3-75 i s  in  the general vicinity o f  Canada's equidistance 
line and of the boundary assumed for permit E2-72, ,and that the 
cxtended area later designated under the same permit extends beyond 
these lincs to includc the whole of Georges Bank. I t  would seem. there- 
forc. that a large number o f  oil companies acted on the assumption that 
a nicdian line or somcthing approxiniating a incdian line was a de facto 
boundary on Georges Bank, an assumption prcsum;ibly pre-dating the 
reference to the B L M  linc in permit E2-69, issued for the 1969 East 
Coast Joint Survcy involving the same core group o f  companies. 

E. UNITED STATES PERMIT E16-75 

24. United States permit E16-75 (another permit omitted from 
the matcrials filed by the Unitcd States) i s  also o f  interest?*. This permit 
was issucd to Columbia Cas System, a company which was a participant 
in thc 1969 East Coast Joint Survey but no1 in  the subsequcnt joint sur- 
veys. Figrtrr 7 reproduces a map provided by Coluinbia Gas System to 
the United States Geological Survey in connection with permit E16-75, 
and i t  clearly shows that the company was assuming the use o f  an 
approximate median line boundary on Georges Bank. This line appears 
to coincide with the equidistance line followed by the numerous other oil 
companies participating in  the joint surveys discussed above. 

2 5 .  The foregoing examination of the United States seismic per- 
m i t ~  issued in  the 1960s and 1970s confirms a number of important 
points made by Canada. First, as is apparent from the correspondence 
betwecn the United States Bureau of Land Management and the 
Canadian Department of Norihern Affairs and National Resources, the 
Bureau assumed a median line as an appropriate and equitable bound- 
ary, pursuant ta Article 6 o f  the Convention on the Continental Shclf, 
and had a particular line in  mind, apparently known as the B L M  line. 
Secondly, some three dozen or more oil companies and Digicon made 
and acted upon a similar assumption, and applied to the United States 
for geophysical permits based on that assumption. And thirdly, United 
States permits reveal no evidence to contradict or in any way cal1 into 
question the assertions made by Canada concerning United States 
acquiescence in  Canada's use o f  the equidistance line. 

lq  document^ pertaining la  United States permit E16-75 are reproduced in Documentary 
Appendix 6 .  
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F. CO~IPARISOS 01: USITED STATIIS PIIK~IITS ,\SI) CASA~>IAS LICESCES 

26. Applications to the United States for reseitrch on the south- 
western portion of Georges Bank u,cre nlntched by concurrent ûpplica- 
tions i o  Canada for research on the northelistern portion o f  Georges 
B ink .  I n  both couniries. i t  appears thiit Chcvron O i l  Compitny look the 
lcad in offshore exploraiion on Cicorgcs Bank I n  1965. Chcvron Stand- 
ard Lini i ted (The California Stiindnrd Coiiipany) applied for and 
received Canadian exploratory licence 927. and was :iuihorized to do 
rcsenrch up to the median or equidist;incc linc on the northeastern por- 
tion of Georges Bank [ F f g i r r ~  SI. Two yciirs Iiiicr, i n  1967. Chevron O i l  
Company, acting on bchalf of an cight-compnny combine"', applied for 
and rcccived United States periii it E3-67. for rcscarch on the southucst- 
ern portion o f  Georges Bank [Figure 9 )  

27. Subsequently, il was iignin Chevron O i l  Coinprtny that look 
the lead in applying for United Stiites perniiis E2-69 and El-70. as 
Chairman o f  the 1969 Easi Coast Joini Survey. and the next year as 
Chairman of  the 1969-70 East Coast Joint Survcy. Both of these permits 
werc for scismic work on the southwestern portion o f  Georges Bank 
[Figirrr  21. although. as discussed in pir:igrnph 15. two o f  the proposcd 
1969 scismic survey lines apparently strayed over the B L M  line. A t  the  
same iinie. in 1969, Chevron Standard Limited applied for and received 
Canadian exploratory licence 1283, and was authorized to conduct seis- 
mic work on the northeastern portion o f  Georges Bank" [Figirrr I O ] .  

CONC12USIC)N 

28. The nnalysis in the preccding pitr;igraphs confirnis that off i- 
cials rcsponsible for the United St;iies offshore exploration progreni wcre 
assuming that the continental shelf boundiiry in the Gul f  o f  hlaine area 
would divide Georges Bank. The correspondence between the United 
States Bureau o f  Land Ma.nagement and the Can~idi i in Department of 
Northern Affairs and National Resources. as confirnicd by close study 
o f  the United States permits. reveals that United States officials. in par- 
ticular ihose in the Bureau o f  Land M;in:igçiiicnt within the Department 
o f  the Interior, were presuming the use o f  3 inedian linc in accorditnce 
with Article 6 o f  the Convention on the Continenial Shclf - a linc 
apparently known as the B L M  line. The conduci o f  ihc Canadian Gov- 
ernment iind ihe United States Governmcnt in conncction with the issu- 
ance o f  offshore exploration licences and pcrinits affords evidence o f  
whai both government and corporate officials considered to be equitnble 
and acied upon as such; and ihc aciivities o f  the oi l  and survey conipa- 
nies Lire logical only on ihis basis. 

joThe çighi companies involved in i hc  coiiibinc applying for Unitcd Siatçr permit E3-67 
wcre the following: Chevron Oil Company - ( ' irointr<rri:  C<!niinenial Oil Company: Gulf 
Oil Corporation: Hurnblc Oil 8; Refining Cunipany: Mobil Oil Company: Pan Arnerican 
Pctroleurn Corp.: Tçnneco Oil Company: and Uniun Oil Company of CaliTurnia. Docu- 
ment, peridining ta United States permit E3-67 arc rcpiuduccd in Documeniary ilpwn- 
dix 7. 

" I>ocurnents periÿining to the C2nadi;in erplon~ory  licences discubaed i n  paras. 26 and 21 
are reprnlurcd in Docurnîniary Appendir 8 .  
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DOCUMENTARY APPENDICES TO PART I I I  

THE CONDUCT OF THE PARTIES: SUPPLEMENTARY EVIDENCE ON CON~~NENTAL 
SHELF ACTIVITIES 

Ducumeotary ~ p k n d i x  1 

DOCUMENTS PERTA~N~NG TO UNITED STATES PERMIT E2-69 

[Nol reproduced] 

Documentary Appeodix 2 

DOCUMENTS PERTNNING TO UNITED STATES PERMIT El-70 

[Nol reproduced] 

Documentary Appeodix 3 

DOCUMENTS PERTAINING TO UNITED STATES PERMIT E2-72 

[Nor reproduced] 

Ducumeotary Appendix 4 

DDCUMENTS PERTAINING TO UNITED STATES PERMIT El-74 

[Nol reproduced] 
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Documentary Appendix 5 

DOCUMENTS PERTAINING TO UNITED STATES PERMIT E3-75 

[Nor reproduced] 

Doeumeutary Appendix 6 

DOCUMENTS PERTAINING TO UNITED STATES PERMIT E16-75 

[Nor reproduced] 

Doeumeutary Appendix 7 

DOCUMENTS PERTAINING TO UNITED STATES PERMIT E3-67 

[Nor reproduced] 

Doeumentary Appendix 8 

D ~ C U M E N T S  PERTAlNlNG TO CANADIAN EXPLORATORY LICENCES 927 AND 1283 

[Nol reproduced] 

Documentary Appendix 9 

[Nor repmduced] 



PART N. MISCELLANEOUS DOCUMENTS CITED IN THE 
REPLY SUBMlTïED BY CANADA 

Aooex 1 

E X C E R ~  FROM H. ~UTERPACHT, we D E V E L O P M E N T O F ~ ~ ~ E R N A ~ N A L  LAW BY 
THE INTERNATIONAL COURT, NEW YORK, FREDERICK A. PRAECER, 

P. 213 

[Nol reproduced] 

Annex 2 

EXCEHYI FROM A. L. W. MCSKWA~.  "ADJUDICATION AVD ADIUSIMEST - 
~ N T E R ~ A T I O S A L  JUDICIAL DECISION ASD TllE S ~ L L ~ I E N T  OFTERRITORIAI. A h D  

VOL. XLVI, 1972-1973, PP. 100-102 

[Nol reproduced] 

Annex 3 

EXCERPTS FROM INTERNATIONAL BOUNMRY COMMISSION. JOINTREPDRTUPON 
THESUR L'EY A.XD UE.UARCATIO.V O f  THE BOU.\,DAR Y B t l  U'F~.V I H E  UNIT~D STA iE.5 

A V D  CAVADA FROW THFSOLRCEOF THEST. C R 0 1  RIVFR r0 THFATU.VTICOCEA.V, 
WASHISG~OV. GOVERSUEVT h l h ~ l h ü  OFFICE, 1934 (DDCCMENTS 1 AND 2 )  

Document 1 : Appendix 1, p. 145 

Document 2: Appendix II, pp. 162-163 

[Nor repmduced] 
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Annex 4 

EXCERP~S kXOW INTCRVATIOVAL BOU4DARY COU\~~SS~OV. J O l h 7  ~ M R T  uPOV 
THE SIIRI'CY A A U  DE.WARCATIO.VOF THE BOU.YDARY BITU'EC.V THt  UV~TCDSJATES 
AND CANADA FROMTHESOURCEOFTHEST. CROIXRIVER TO THEATUNTICOCEAN. 

WASHINGTON, GOVERNMENT PRINTINO OFFICE, 1934, PP. 1-18 

[Nor reproduced] 

Annex 5 

Annex 6 

J.  S. SCHLEE AND K. D. KLITGORD, "GEOLOGIC SLTTlNG OF THE GEORGES BANK 
BASIN". I N  P. A. SCHOLLE AND C. R. WENKAM. EDS.. GEOLOGICAL STUD~ES OFTHE 

COST NOS. G- I A.VD G-2 WELLS. U.VITED SIA TES NORTII A TUMIC OUTER 
~O.V~/.\'E.\'IAL SHLLF, UNITEI) STATES DEPARTMENT OFTHE INTERIOR, GEOLOC~ICAL 

[Nol reproduced] 

Annex 7 

EXCERIT FROM L. K. SCHULTZ AND R. L. GROVER, "GEOLOGY OF GEORGES BANK 
BASIN", TME AMERICAN ASSDCIATION OF PETROLEUM GEOLOCIS~S BULLETIN, 

VOL. 58, No. 6, PART 11, 1974, P. 1164 

[Not reproduced] 
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Aonex 8 

[Not reproduced] 

Aooex 9 

EXCERPT FROM L. R. SYKES, "INTRAPLATE SEISMICITY, REACTIVATION OF 
~REEXISTING ZONES OF WEAKNESS, ALKALINE MAGMATISM, AND OTHER 
TECTONISM POSTDATING CONTINENTAL FRAGMENTATION", REVIEWS OF 

GEOPHYSICS AND SPACE PHYSICS, VOL. 16, NO.  4, 1978, P. 674 

[Not reproduced] 

Annex 10 

IMPLICATIONS". GEOLOGICAL SOCIETY OFAMERICA BULLETIN, VOL. 89, NOVEMBER 
1978, DOC. N O .  81 106, P. 1656 AND FIGURES 1,2; 3, AND 9 

[Nat reproduced] 

Aooex 11 

[Nat reproduced] 
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Aooex 12 

E x c ~ m  FROM D. A. GREENBERG. "A NUMERICAL MODEL INVESTIGAT~ON OF 
TIDAL PHENOMENA IN THE BAY OF FUNDY AND GULF OF MAINE", MAIUNE 

GEODESY, VOL. 2, No. 2, 1979, P. 172 

[Nol reproduced] 
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CANADIAN AND UNITED STATES DIPLOMA~C NOTES OF 19 JUNE 1974 
(DOCUMENTS 1 AND 2) 

Document I : Canadian Diplomatic Note No. FLA-362 of 19 lune 1974 
Document 2:  United States Diplomatic Note No. 106 of 19 June 1974 

=UMENT 1 : CANADIAN DlPLOMATlC NOTE NO. FIA-362 OF 19 JUNE 1974 

Department of Extemal Affairs Ministère des Affaires extérieures 
Canada 

Ottawa, June 19, 1974. 
No. FU-362 

Excellency, 
1 have the honour to refer to the discussions between reoresentatives of our 

Go\emments in Washington, D.C. and in Otiawa c~ncerni~~theestablishmcnt 
ofjoint pollution contingency plans for waters of mutual interest,leadingto the 
de\,eloument of a ioint Canada-United States Marine Contineencv Plan for - .  
spills i f  oil and other noxious substances. 

1 have the honour to propose that the joint Canada-United States Marine 
Contingency Plan for spills of oil and other noxious substances, shall be prom- 
ulgated by the Canadian Ministry of Transport and the United States Coast 
Guard and shall be maintained in force, as amended from time to time, to 
coordinate responses to significant pollution threats to the waters covered by 
the orovisions of the Plan. 

liwould be the responsibility of the Canadian Ministry of Transport and the 
United States Coast Cuard to administer and maintain the Plan as orornul- 
eated. or as amended from time to time. 
- ~ü'intenünce ofthe Plan and anions thcreundcr would bc without prejudice 
to the ~ositions of the Govemmenrs of the United States and of Canada. with 
respect to coastal state jurisdiction over pollution, and without prejudice IO any 
other positions of the IWO Governments regarding the extent of territorial or 
maritime jurisdiction. 

If the foreeoine orooosals are acceotable to the Government of the United 
States. 1 havethe honoirto thatthis Note. which isequally authenticin 
English and French, and Your Excellency's reply shall constitute an Agreement 
betwccn Canada and the Unitcd States which shall cntcr into forcc on the date 
of your reply. 

Accept, Excellency, the renewed assurances of my highest consideration 

(Signed) Mitchell S H A ~ P  
Secretary of State 

for Extemal Affairs 

His Excellency, The Honourable William J. Porter, 
Ambassador of the United States of America, Ottawa. 
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DOCUMENT 2:  UNITED STATES DlPLOMATtC NOTE NO. 106 OF 19 JUNE 1974 

EMBASSY OFTHE 
UNITED STATES OF AMERICA 

Ottawa, June 19, 1974. 

No. 106 

Sir: 
1 have the honor to acknowledge receipt of your note No. FLA-362 of June 

19, 1974 which reads as follows: 

I have tLihonour to refer to the discussions between represeniatives of 
our Governments in Washington, D.C. and in Ottawa conccrning the 
establishment of ioint oollution contineencv olans for waters of mitual 
interest, leading i o  thé development of a'joint Canada-United States 
Marine Contingency Plan for spills of oil and other noxious substances. 

1 have the honour to propose that the joint Canada-United States 
Marine Contingency Plan for spills of oil and other noxious substances, 
shall be promulgated by the Canadian Ministry of Transport and the 
United States Coast Guard and shall be maintained in force, as amended 
from time to time, to coordinate responses ta significant pollution threats 
to the waters covered by the provisions of the Plan. 

It would be the responsibility of the Canadian Ministry of Transport 
and the United States Coast Guard to administer and maintain the Plan as 
promulgated, or as amended from time to time. 

Maintenance of the Plan and actions thereunder would be without ~~~~~~ -~ ~~~~ ~ ~ . ~ - -  ~~ 

prejudice to the positions of the Government of the ~ n i t e d  States .&d 
of Canada. with resoect to coastal state iurisdiction over ~ollution, and 
without prejudice to'any other positions of the two Govemments regard- 
ing the extent of territorial or maritime jurisdiction. 

If the foregoing proposals are acceptable to the Government of the 
United States, 1 have the honour to propose that this Note, which is equally 
authentic in English and French, and Your Excellency's reply shall consti- 
tute an Agreement between Canada and the United States which shall 
enter into force on the date of your reply. 

Accept, Excellency, the renewed assurances of my highest considera- 
lion." 

1 have the honor to inform you that the foregoing proposals are acceptable ta 
the Government of the United States of America and to confirm that vour Note. 
which is equally authentic in English and French.and this reply shaliconstitutc 
an Agreement betwcen Our two Governments which shall enter into force on 
the date of this reply. 

Accept, Sir, the renewed assurances of my highest consideration. 

(Signed) William J. PORTER 

The Honourahle Mitchell Sharp, P.C., 
Secretary of State for External Affairs, 
Ottawa 
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Aooex 14 

EXCERIT FROM G. J.  VERMEU, BI~RAPHY AND ADAPTATION: PATTERNS OF 
MARINE LIFE, BOSTON, HARVARD UNIVERSITY PRESS, 1978, PP. 2-3 

[Nor reproduced] 

Annex 15 

AND NORTHERN VIRGINIAN FAUNAL PROVINCES. UNITED STATES DEPARTMENT OF 

[Nor reproduced] 

Annex 16 

STATEMENT OF SENATOR GEORGE J. MITCHELL, EFFECTS ON NEW ENGLAND OF 
CANADIAN TIDAL DEVEWPMENT: HEARING BEFORE THE COMMITTEE ON 

ENVIRONMENT AND PUBLIC WORKS, U.S. SENATE, 98TH CONGRESS, ~ S T  SESSION, 
25 JULY 1983, AUGUSTA, MAINE 

[Nor reproduced] 
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Aooex 17 

UNITED STATES DIPLDMATIC NOTE OF 27 AUGUST 198 1 

The Department o f  State refen the Embassy o f  Canada to the possible con- 
struction o f  tidal power dams in  the Upper Bay of Fundy. 

I t  is the Depariment's understandinn that two areas are now beina investi- 
gated by canadian scientists and enginëers with regard to several dam sites i n  
thc Upper Bay o f  Fundy, in particular Shepody Bay and Minas Basin. I t  is the 
Department's concern that these proposals. if they are to be implementcd with 
resultant tidal flow impedimcnt. would have pronounced cflccts on the entire 
Gulf o f  Maine, hundreds o f  kilometers removed from the actual dam sites. T h i s  
is because the proposed dams will enhance the natural tidal resonancc o f  both 
the Bay of Fundy and Gulf o f  Maine. 

The Deoartment has been infonned that oresent estimates of changes in iidal 
behavior indicate that the mean tidal &nge in Portland, ~ a i n ë ,  wil l  be 
increased by 8 to 28 centimeters, while for Boston, Massachusetts, increased by 
8 to 30 centimeten relative to the She~odv Bav and Minas Basin ~roiects 
respectively. Indeed, al extreme bigh wate; periods in Portland, thé Minas 
Basin project alone may increase the mean tidal range by as much as 45 cen- 
limetek. Tidal current velocities would also be altered~oveÏ large oortions o f  the 
Gulfof Maine.Theseefîeas would be realized from thesouthem Ray o f  Fundy 
to south o f  Boston and the ciTeas would be additive i f  more than one tidal dam 
is wnstructed. 

The wnsequences o f  altering the tidal regime either incrementally or mas- 
sivcly, are widespread. An incrcmcntal increase o f  just a few centimeten may 
disniot eauilibriums o f  manh and flat surfaces and afîea oatterns o f  oroduo . . 
iivity. lncreases of 15 centimeters or more would inundate Lowlands ar;d accel. 
erate loss of beachcs. The cxtent o f  potential adverse environmental impacts 
resultinn from the construction of tidsl dams at Sheoodv Bav and Minas Basin . .  . 
would be extensive. - -  - ~~ ~~ ~ 

The Department therefore requescs that the Emhassy provide clarification as 
to the status of the Sheoodv Bav and Minas Bav Tidal Proieas. or anv other 
projects that may be under ConGderation involvi& constru&ion o f  tidal dams 
in the Bay o f  Fundy. 

Department of State, 
Washington, August 27, 1981. 
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ExcEna FROM LETTER FROM HON. ~ R R Y  LEITZELL, ASSISTANT ADMINISTRATOR 
FOR FISHERIES, NMFS-NOAA, U.S. DEPARTMENT OF COMMERCE TO SENATOR 
WILLIAM S. COHEN, 21 DECEMBER 1979, IN MARITIMEB~UNDARY SEITLEMENT 

~ R E ~ T Y  AND EAST COAST FISHERY RESOURCES AGREEMENT, "HEARINGS BEFORE 
THE COMMI~TEE ON FOREIGN RELATIONS, UNITED STATES SENATE", 

96TH CONGRESS, 2NO SESSION, 1980, PP. 185-186 

[Nat reproduced] 

EXCERPT FROM 1. C. MACGIBBON, "THE SCOPE OF ACQUIESCENCE IN INTER- 
NATIONAL LAW", THE BRITISH YEAR BOOK OF~NTERNATIONAL LAW, VOL. XXXI, 

1954, PP. 170-171 

Annex 20 

EXCERPI FROM D. H. N. JOHNSON;'THE CASECONCERNING THE TEMPLEOF PREAH 
VIHEAR", THE INTERNATIONAL AND COMPARATIVE i~ w QUARTERLY, VOL. I 1, 

1962, P. 1203 

[Nat reproduced] 
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Annex 21 



palconlololly. iocio-economics. and si. 
."~li!". 

go%ernment anënriei *,th an ,nipieri in 
Lhil planninn a n a  and 813 fvlvre 
managrmrnn are r<,qurslcd io mals  h . r  
c o n ~ r b s  r n o r n  on or belore %ta=+ II. 
ln81 Comment, acd TP~LCII. 101 f ~ r l n e r  
.nfom.ac,un shu.ld b r  d rrr!cd toMac 

r r l c i "n l  tu th? pcrnniog pro<,.. and 
olhrr  vert ncnt mrtenr ls  ma) bc 
eismined at the Grand Imri.on Uaiinrt 
O ~ c e  bciwren Z 3 0 a . i  and1:15p.m.. 
Monday ihmugh Friday. 

Uonuna; RcalIy AsUon: Exshrnge 

comc,ion 

I n  FR Doc. 82-307W bcgiming on pogc 
Y1783 i n  the issue of Tuesday. Nouemher 
9.1982. make the followingconeclion: 

O n  page 50783, nuddle column. 
eighfeenlh line from the botlom. "w 
~ b a v l d  resd "NE? 
.#&#W corn 9 - 1 4  

Mlnorals Management se rv ic i  

E i l e n i b n  o f  Comment Period for  LM 
Miner i ls  Managoment Servlre 
PIOPOSC~ He lhod fo r  Exchanglng O11 
ml. Land. 

The Mincralr hfanagemrnt Service 
rcquerted puhl,ccommen, on il. 
Pmposed hlelhod for Exchangin8 O i l  
Shale Lands in  ihc Fedenl  ~eg is te r  of 
Oclober 12. 1982. Page3 11-4889. 
Thi. notice provided for a W d a y  
rommîn l  period anding Decemher 11. 
1982. 

The Minerala Management k n . i c e  
ha* received reqvesfs fiam the public for 
an extension of the commenl period. 
The comment period is thcrsfore 
exlsnded La lanvary 12.1983. 

Drlcd. No.rmbsr2G ,982 
lohn B. Rip. 
A r i a > o i e D i r r c ~ < i r l o r O l ~ ~ h o n r > ~ n ~ r n 8  
opm,>ons. 
, m m  U-Fd.~12~JYI.,_, 

YWD CO<I 4 I i U U  

CULFOF M A I N E  

W e i  Conunent.1 yicii: Notlso 01 
Jurl.dlcUon 01 Ihc  üepartmcnt or the 
If i IarIw ReIallnp 10 MlneRIs. O thc i  
Thin 011. Ga.. and Çulphur 

AOTMCI: MinersIs Management Service. 
1nli"or. 

seebed of  i l 1  submeged land* 
undîrlying waters seaward of the 
lerriforisl ses. i oend  includina aU 
.ubroil and ..abad "nderlying 
."p.riacent wa,Lr,whirheda.i,af Lh* 
crri loi isi ion o f  I ~ P  natly.1 le.OYTCe. 01 
au& iubmarinc sreai.rhe svbro i~  and 
ieabed af ihc areas of luan de Fuca and 
Corda Ridge in  the patif ic ocoan. wert 
of  Ihe States of Washington and Oregon 
conlain palymefallic su l f i do  s l  a waler 
d.p,h which idmil. of crploi,a,ion and 
are wi lh in the ngulafory jx i rd ic t ian 
and c o n m l  of DOL 

interio; announc.d the deve~;pment o fa  
program for the leasingofminerals ofher 
lhan ail. sas. and iulphur on the Onter 
Conlinenhl Shrlf (OCSI. This program 
i r  aufharized b y  section 8(k) of the OCS 
Land3 Acl. 43 U.S.C. 1331. which 

LPOD sich ro>a.#)  rrni.1 in i (o , t r i  irnn. 
.'drono., or,  i< in< s.<i.iir, m i r  
rrrr<!ine.l thcime of on.nn8 i h c i n  Ir? 
..A.* 

The term "Oufer Continental Shelf' ii 
delincd by scciion 2lal of the OCS 
Land, Aci. 43 U S C .  1131. Lo mean: . . . .II .ubrni~?d lands Iying iesrard 
indoutridi *Ihs.rr. olI.nd, b."..,h 
narig.bl. rater.., derincd inirrlion 201 
the Eubmrr8.d Lands Aci. and of which the 
<"b<0!l ."d .eelnd spp.r*in >a the ""ilrd 
SI.,.. and .rr iub,.n,oii,iunrdirtion.nd 
CD",,O~, 

Scclion 2 of Ihe Submerged Lands Art. 
43 U S C .  lm. defines "lands beneslh 
"a\.i*ahle waters- ta be thoae which 

~ ~ 

stid na, morc ihan 3 marine 1eagues into 
the C u l l o f  Mexico. 

The Decp Seabed Hard hfinerals 
Resavrccr AC,. 3 0 u . s ~ .  irm (ioso). 
defines "Cantinental Shelf' lo mean: 

.ubmsrine.rro..diir.nl to*..o.,t. but 
ouliide Uieace- 01th. hrnlonsl sra. io i 
deplh of tm melem or. begond ihal limil. Io 
whersthr deplh ol~hesupefiarenf uaicr 
adrnili oflheeiploi!alionof thenaiuiil 
rrsourrss of such iubmirine i r e i ;  and 

IBIThe w a k d  ind  subioil of<imiler 
aubmarine areai adirrent tothe roartof 
i i i i"d i . '  
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the nauiel  r . .a~rro ol ihc idbruil and 
teabcd of such stra the DO1 rill 
snno~nce oenadicaili ihoac i r e a l  of ihe 

sn epproech ha, hem el feci iv~ i n  the 

produrlion 01 Anc #andi in ah.llor 
rskn and hss aiso hein "3rd in Ihr 
t r r o $ e < ~  a l i  I J m m ' r a m p l r  of 
mcia Ii!eror. mdds and bnnes fmm chs 
Red se, a i  depihl gnalci  ,han 2 m  
metcri I\ld.cali A 2 and Il M 
Amsnn l9W The Red S. Rro lot 
Minin~1c i ! .  IWO: Of l ihon ~&hnology 
Canfcrencc. Houalon. U.S.A.. 
Rocecdinsl Na. 07C38971. 0.. lm-210.1 
T h i i i r e ' h  fechnological Lmblemr i. 
thir epproach. 

Cmsta of mclallileroua oiidra or 
a.lcdcs may a.30 be pre.ent ln the I ran  
de Fuca and Carda Rdge arcai Ltining 
o11h.m C T Y ~ I S  (<),Id rntr.1 ~ h c  raeo l  
cemoiel) conlro. ed boilom s~pponrd  
m,n:ng mari. ne.. p0r.r.d and 
conlrollc* lrom a iubmsnnc ~n 

onahon 'rechnology Conferencc May 
4-7. iiouiion OTC 4ts7 pp mi*. 
couard. M 1 .  and D A Kcmp. 1881. 
De,rloomeni o l 9ahcd  Drv Ons 
~ f m a l p h ~ ~  Ch.mb.n Fo,9mcci. ns 
Hydmarbani From DIP~ Wiier 
\laminal And 5 ab Re. on, Oll ihom 

~~ ~ 

~ ~ ~ h n ~ ~ ~ ~ ~  can~crente. May 6 7 .  
Hou,lon. OTC 3857, pp. 41-53) end decp 
drill holr nentrv nt deotha In rrcesr 01 ~ ~~ . . 
3 . m  meters. (Edgar. Saunders, c l  ml.. 
1973. Initial Report of Decp Sea Drilling 
Roiecl. V. 1% Weahinston US. 
t~;i&,~nipri~i& 6trics. pp. 1-1137.) 

Decp eenfed maaaif or stockwark 
avlfide depoaifr wavld be amenahle Io 
solulion mininn. reauitins the 
p.netration olihe deposi b) dni l  hole.. 
in the manne, of011 and gs i  or Fcasrh 
."Il", lD<.iPIY Ihese ~.CLI..<IY.. am 
weii p c o $ e n o ~ l a n d i ~ a m a h a ~ . T .  lm. 
Sal~clon M.n.nn Rorccdingi Of 
%mina, Foi Alnian Eiocr l r  o n  t i c u  
M ~ ~ ~ ~ ~ M ~ ~ ~ o ~ . . u N ~ E c A .  ~ t i r o y  R O ~ .  
USSR. 1-14. lune) and have bien 
dernon3trated i n  the production o l  
cooper. wanium. sali. sutfur. and po la i .  
One of the major technical pmblcms 
which diver. wiih eaçh ombody is the 
method ured fo ensure psrcolslionaltho 
disaoluing nuid. In the caae of dccp 
aubmatinedepoaifs. the hendlingaf the 
circulafing fiuids would he ramcwhal 
anslanous io  iechnbues usrd for ail and 

ptimarily for aerare&e reaeirch. decp 
ail recaueiy. and deep reebed minlng. 
har iender~d the depoaita a l  
polymetallic aulfidea in the Juan de Fuca 
and torda Ridge areas svailshle lor 
eroloi!ation. Technoloev availahle lor 
&Ploitarion of decp G b e d  rcrourcei 
has moved bcyond ihei rrquirid lor 
explaralion. Under thesa cimumrlanccs. 
the luan de Fuca and Garda Ridge arrar 
arc clearly wilhin the regulatory 
im+sdictian and conirol of DO1 for 
 OBPI PI of mineral exploitaiion. 

Nominations for the lollowing 
prapertiea baing cansidered for listing ln 
the National Regi3t.r were rercived by 
the Nsliansl Park service brfore 
Novembei 28.19az. Rirauant Io P M l 3  
0138 CFR Par! W wrillen CommrnlS 
conceming the aignificanccofihcic 
propenics under the National Rcgiiler 
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DIPLOMATIC CORRESPONDENCE CONCERNlNG THE UNITED STATES FEDERAL 
REGISTER NOTICE OF 8 DECEMBER 1982 (DOCUMENTS I AND 2) 

Document I : Canadian Diplomatic Note No. 021 of 17 January 1983 
Document 2: United States Diplomatic Note No. 49 of 23 Febmary 1983 

DDCUMeNT 1 : CANADIAN DlPLOMATlC NOTE NO. 021 OF 17 JANUARY 1983 

Canadian Embassy Ambassade du Canada 

FILE/CIRC/DIARY 
C.C. AMBASSADOR 

J. ROY 
Marc LORT~E 

Noie No. 021 

The Embassy of Canada presenis iis compliments to the Departrnent of State 
and has the honour to refer to the "Notice of Jurisdiction of the Departrnent of 
the Interior Relating to Minerals, other than Oil, Gas and Sulphur" on the outer 
continental shelf of the United States. oublished in the Federal Reeisier -~~~~ ~ . ~ ~ ~~-~~ ~ ~ ~~- ~ ~ 

(Volume 47, number 236, 55313-14) on December 8, 1982. 
The said notice purnoris to assert thejurisdiction of the Department of the 

lnterior of the ~nited'states over "the subsoil and seabed of the areas of Juan 
de Fuca and &da Ridge in the Pacific 0&an". The Department of State will 
be aware that the Juan de Fuca area includes areas of the seabed and subsoil 
that clearlv fall within the iurisdiction and sovereien riehts of Canada under 
internationallaw. The ~ovérnmcnt  of canada &stk& clcar that i t  dois not 
recoanize as valid any assertion of iurisdinion on the part of the United States 
Govërnment or anv of its deoartmënts or anencies with reeard to anv resources 
of the scabedor s;hsoil witliin the limits ofÏhe &niinen12 shelfof canada oiî  
the Pacific Coast. to thc seaward limii defined in Section 2 of the Canada Oil 
and Gas An  and IO the southern limit of Canadian Fishing Zone 5 described in 
Canada Gozerre. Part I I .  Volume I I I  Exira. I January 1977; the Government of 
Canada formallv reserves al1 its riahts conceminp. the matten touched w o n  in 
the notice unde; reference and, in-panicular, wiches to emphasize ihat the site 
of rhe recent discovcryoCpolymerallicsulfides on ihc Juan de Fuca Ridge in the 
vicinity of 48 dearees North latitude, 129 dearees West longitude. lies within the 
continental sheii of Canada as defined abo;e. and that aliactivities relatine to ~~ ~ ~ 

these resources fall under canada's jurisdkion and conirol. 
u 

The Government of Canada funhcr wishcs to express ils profound wncern 
that the Government of the United States should have authorized the ~ubl ica-  
lion of an official notice ihat could be ink-prcted as asserting unitid Staies 
jurisdinion over an arca of the continental shelf undisputably appertaining to 
Canada, and that wbolly ignores Canada's sovereign rights and geographic 
presence in the region. The Government of Canada expects that such assertions 
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will not be repeated in future and that the Government of the United States will 
not take anv action in resDect of anv Canada/USA maritime boundarv reeion , -~ 
without prcor notice and consultaiion. The outstanding maritime boundary 
questions hctween thc iwo countries are such thai ii is incumbcnt on both sides 
10 refrain from measuresthat would exacerbate disputes and make them more 
difficult to resolve. 

The Canadian authorities, on another point, note that the document under 
reference also appears to assert jurisdiction over the continental shelf off the 
Pacific Coast of the United States beyond the seaward limit of the continental 
margin and beyond the seaward limit of the 2M) mile fishing zone of the United 
States, on the basis of the "exploitability test" in the 1958 Convention on the 
Continental Shelf. The Canadian authorities would be grateful to learn whether 
this assertion represents the official policy of the United States with regard to 
the outer limit of the continental shelf under international law. At the same 
time, they would be grateful for information on the statutory basis, under 
United States law, for the assertion of United States jurisdiction over the 
seabed within 200 miles of the Coast but beyond the outer edge of the wntinen- 
ta1 margin. 

The Embassy of Canada avails itself of this opportunity to renew to the 
Department of State the assurances of ils highest consideration. 

Washington, D.C. 
January 17,1983. 

ooCUMENT 2: UNITED STATES DIPLOMATIC NOTE NO. 49 OF 23 FEBRUARV 1983 

EMBASSY OF THE 
UNITED STATES O F  AMERICA 

No. 49 

The Emhassy of the United States of America presents its compliments to the 
Department of External Affairs of Canada and refen to the Embassy of 
Canada's Note No. 21, delivered in Washington on Januaty 17,1983. 

The attention of the Government of Canada is directed to the FederalRegisrer 
Notice of January 19, 1983, Vol. 48, No. 13, p. 2450. That Notice, a copy of 
which is attached, clarifies that pending further study of the limits of United 
States Continental Shelf Jurisdiction the Federal Regisrer Notice of December 
8,1982 at p. 553 13 is not intended to affect areas beyond 200 nautical miles from 
the baseline from which the breadth of the territorial sea is measured. In this 
connection the United States Government confirms that it has not modified ils 
maritime boundary position a i  stated in the Federal Reg;xrer on November 4, 
1976. Vol. 41, No. 214, p. 48619.48620, This is the casc with regard to thc yeo- 
graphic coordinates set forth in the section of ihat notice entitled US.-Canada 
Juan de Fuca. and the explanatory staiement wntaincd in that noticc which 
stiiic5 that : "The limits of the maritimc jurisdiction oithe United States.. .are 
intended to be without ~reiudice to anv neaotiations with Canada or to any 
positions which may ha\,; béen ormay béadopted respeningthe limitsof mari- 
time iurisdiction in such areds." As that notice indicaies, ihe Uniied States and 
canada have not aereed on maritime boundaries seaward of the Strait of Juan 
de  Fuca and the ~ G t e d  States does not accept al1 of the geographic coordinates 
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which have been published by Canada as defining the limils of ils jurisdiction 
in this area. 

n i e  Government of the United States assumes that the Notice of January 19, 
1983 and this Note clarify manen suK~ciently so that there is no need to 
resoond further to al1 ooinls in Embassv Note No. 021. 

f h e  Embassy of thc'united States of ~ m e r i c a  takes this occasion 10 renew to 
ihe Department of Exiernal Mdi r s  the assurances of its highest consideration. 

Attachment 

Embassy of the United States of America 
Ottawa, Febmary 23, 1983. 
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EXCERPI FROM FEDERAL REGISTER, VOL. 48.19 JANUARY 1983, P. 2450 
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Bureau 01 Ldnd Management 

IV1*19%n1 

Wyomlnp: Invit iUon for  C o d  
Exploration Uccnrc Arh l a n d  
Company 

T. U N.. R. m ,V. 
Sec. 10. lo l l  1.2. F W W I  INWlii. 

T. 24 N .  R. B1 W.. 
SE. 1% W\NEI.SI: 
%E.L9.SISEI.NEINW'..SE>.SEX. 

T. U N. R. BI W.. 
k . 1 .  lot 2.5WSXEX.SWINWX. SWX: 
Çrr L SEISE*: 
S c .  II.SWLSE<.SE'.NWI. EXSIVI. 

Swkswr.: 
S c .  1,.SWLÇW'.: 
Sc<. 14. E l .  NLh'lYV.,SI.%NI: 
Sm.?,, WI&T1.NE:.NW*ihTl..EI~X, 

EIWI.SEI: 
Sec. 2% EXNES, NXMYI<: 
Sec. 18. E l .  EXSWI: 
S l c .  35. EINWL. 

T 24 N.. R. BI W.. 
sec 3B. EXSWI. W\SZl. 
ConlaiMn8 2911.M a m a .  

A delailed deicrlption of the pmpoKd 
dnlling program ii .vailable f o i  reuiew 
duting n o m a l  business h o u n  In the 
following office. [undei Serlal Numbci 
W-839501: Bureau af Land MenrgemenL 
2615 Warren Avenue, Cheyenne. 
wyami* BZWl. and the Bureau af Land 
bfanagemenl. 13W Thlrd Slnict, 
Rel i ins.  Wyoming 82301. 
l'hl, nolice of i n i i l a t ionw i l l  bc 

publi=had ui thia newepaper ance cach 
week for fwo canaecutivo r m k a  
beetqn ns Lr -cr i  uf j a n u r q  17 1981. 
and n tnr Faderal Rsgirter An) part? 

Bzrnl. 
The forqoing notice i, published in 

the Fsdaid R d a i e r  purausot lo Tifla 43 
of ihe Code of Federel Regulations. 
& 3410.2-1~d11~1. .-..~. 
H d  C. S--b 
Ch,$ Bmmh @mew*f;ned. 
I n m o - i ~ r " . d i . i e P . . , d  
--UI- 

Mineral. Manapemsnt Scnl- 

Outer Conlloenlal Shen Advlsov 
Boar* Rcnewa4 

Thii nolise ii publi ihcd in eccordanca 
wi lh the piavisions of3eclion 71rl of the 
Office of Manugrmeni and Budget 
Circular A-63 [Rrvised]. Puriuonf Io  the 
aufhatity rontamed i n  section Irla) 01 
the Fedcrel Advisory Cornmiltee Act 
Pub. L. 82-4611, Che Secrelsryaf the !" terior ha% dct îmined thal renewal of 

the Ourei Confinenlnl Shelf [OCS) 
Advinary Board is  nccessary and i n  the 
public intcr.,t. 

The purpose o f  the O c 3  Adv isay  
Board is  to p m n d r  a d v i u  lo the 
Secietsry and othcr of i lccn o l iha  
DP~ertmeo, of  the hfe"0, in the 

Oaled: IsnuarylZ1- 
I l irnld 8. Doiny. 
Direcior Mlnemlr M o n q a m r n l S e ~ i c s  
i* -*l<llr , ldld-LU..I  

l l Y l D  c a r  U l u u  

aludy of the ümits"of US. Coolinenlal 
Sh.lf junadictian. nothlng in  the N o u v  
dafed December 8. lest. a i  page 56313 of 
lhe Faderal R s d s t s i  by ihc Deparment 
of the lnteriaiahall bc canslmed Io 
aoolv $0 i r e a i  bevond na nsuiical mi l rs  
<&.the bereline; from which the 
braadfb of the fernfonsl ma of the 

D a i d : I i o u y  12 <- 
H w l d  E D o t ~ .  Ir. 
nimur. 
,na~<.nw<-iur,ar, 
.ive ma '3,- 

A C I ~ O M  V u . i ~ e  of a.ailxbil.ty of 
on i runnr i i t s l  uo rumïna  vn,perrd Io, 
OCS m n r r i l  p r e l r a r r  and etploral8on 
proposa., a, the N i a l a  OCS 
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Fa,, cuin w 
l lvdun Dry - Iludraii SIrisl O 
"-1 Cwril O 

O l s l R T U E N T  OS EN(AC". MINES AND rn<*""CII 

RSLOURCE MANAGEMENT ANDCONSERVATION BRANCH 
OPERATIONS AND CONSERVATION OlVlSlON 

Offshore Program Notice 

Th. Holie. i$ mbmillrd in con<pli>nie Wth L i t ion Si a l  lb "Cinidi  Oit ind  Gr5 Linil Ilcgulilioni" 

op,.,ioni, Dir i  

h a o ~ r o m m l r c m ~ n l :  . . .  Aug. 20,. 1 9 7 5 . .  . . . . . . . . . . .  h w m x  durrciiin: . . .  45. d i y ~ .  . . . . . . . . . . . . . . . . .  

~ni-as rosi: an-plmit . . . . . . . . . . . . . . . . . . . . . . . . . . .  o f ~ ~ r m i ~  . $ L , x ~ , w o . w .  . . . . . . . . . . . . .  
Typ.I.orX . . . .  R e f l c c t l o n s c i a n i c  . .  sppraxiraiely3,m3 . n i l e . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Equ,pmni k no. o< p r a n .  to D. .mployrd: inludi". 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . .  .DFS ~ . 3 R e c 0 ~ P l n ~ . I n r t w r n t i , .  . hlr .  ~ < a i , . 8 @ X 7 i . .  strcan.-r. iible,.bCD personr . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . .  hm~Conirictor: . .DiCiCYn.Erplaratiao.Lid.,. l'liant. .20,.3115.. . . .  

Addrirr 
fi12 505 4 ~ h  A v e .  S.U., CBICBiy;.Albéi<a:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . .  

". 
. . . . . . . . . . . .  .rrnrser.. . . . . . . . . . . . . . . . . . .  

. .  '.""'"."y: .o i i?C?" .Ex????et !?? .~~* .  . . . . . . . . . . . . . .  
ND," 
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Digicon Geophysical Corp., 
3701 Kirby Drive, 
Houston, Texas 77006 
Telephone: 713 526-561 1 
Cable: oictco~ 
Telex: 762577 

November 21, 1975. 

MI. G. R. Yungblut, 
Chief, Operations and Conservation Division, 
Energy, Mines and Resources Canada, 
580 Booth Street, 
Ottawa, Canada KIA OE4 

Re: 8624-Dl-6P 

Gentlemen : 

No written report has been submitted since October 23, 1975 due to letters 
being retumed by postal department. 

The M/V Atlantic Seal has recorded only 14 miles since Our last report on 
October 23,1975. The last recording was on November 4, and on November 17, 
1975 it was determined survev would be called complete. 

The vesscl has bcen in poritwelve days ofthis pe;iod. 
This gives a roial of 3176 miles of linc recorded in the survey. 
1 bclicvc Mr. A. J. Stirling has becn reporting frorn Calgary by telephone. 

Sincerely, 

DICICON GEOPHYSICAL CORPORATION 

(Signed) Vernal D. CLARK 
Operations Coordinator 

VDC: njs 
cc: MI. A. 1. Stirling 
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Annex 25 

AMENDVENT NO. 16970~ 15 APRII. 1980~0  AGREEMEKTON EASTCOAST FISIIERY 
R ~ s o u ~ c ~ s ,  EXCCIJTIV~ V, 96TH CO~ÜRFSS, IST SESSIOS (1979). PROPOSED Bi' 

SENATOR TSONGAS (FOR SENATOR ~ N N E D Y .  FOR HIMSELF AND SENATORS CHAFEE. 
DURKIN, HUMPHREY, PELL, LBICOFF AND WEICKER) 

[Nor reproduced] 

Annex 26 

EXCERW FROM H. L. h E N L E Y S l D E  AND G. S. BROWN, CANADA AND THE UNITED 
STATES: SOME ASPECTS OF REIR HISTORICAL REUTIONS. NEW YORK, 

ALFRED A. KNOPF, 1952, PP. 214-215 

[Nor reproduced] 

Annex 27 

ICNAF, ANNUAL MEETING, JUNE 1969, PROCEEDINGS NO. II, APPENDIX 1 

[Nor reproduced] 
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ICNAF, ANNUAL MEETING, JUNE 1970, PROCEEDINGS NO. 16, APPENDIX 1 AND 
ANNEX 1 

[Appendix I not reproduced] 

US Proposal on National Quotas in the Ad  Hoc Working Croup on 
Subarea 5 Fisheries 

US oronoses that the conclusions o f  STACREM be a~p l i ed  to the haddock 
stocks'in kubarea 5 - and assuming that the Commi&ion takes regulatory 
action on yellowtail flounder, to those stocks in  Suharea 5 - i n  two stages, an 
"interim" itage and a "long-tenn" stage. 

1. - For the "interim" staee the US oroDoses that. to offset the catastronhic 
e&cts US coastal fish;ry ofthe debletion of haddock srocks, fishini for 
haddock stocks in  Suharea 5 be reserved tothe US. with incidental catches only 
nermitted to the fishennen o f  other memher novernments and with some soe- 

~~ ~- ~ 

cial consideration for Canadian fishermen in-view o f  the longstanding bpeiial 
relationship between Canada and US in  the haddock fishenes in  Subareas 4 
and 5. The US proposes further that this intcnm regime continue in  force until 
the haddock stocks in Subarea 5 are restored to normal yield level,. 

2. - For the "long.term" stage the US proposes the following: 

(a) the allowable catch o f  haddock i n  Subarea 5 he divided into two portions, 
one equal ta 75%of the total, the other equal to 25%of the total: 

(b) of the 25% portion, 80% be allotted to the coastal state and the remaining 
20% he left unallotted as an allowance for non-member states fishing i n  
Subarea 5 and new entrant states: 

'(c) the 75% portion o f  the quota be allotted among Commission memhers on 
two bases, 80% in proportion to the average catches o f  haddock during the 
ten-year period ending on December 31, 1964, the remaining 20% in  pro- 
portion to the average catches during the three-year period 1967-1969 inclu- 
sive; 

(d) in  the event that i t  is necessary in any year to reduce the quota below the 
maximum sustainahle yield as calculated hy STACRES, the coastal state 
share wil l  not be reduced below an absolute amount equal to the coastal 
states nercentaee aonlied to the maximum sustainable vield: ~. - .. 

(e, in the e\,ent that a member country takes more than iü allocation in iiny 
ycÿr, its allocation in  the following year i s  automatically reduced hy an 
amount equal to the excess plus an amount determined by STACRES to be 
necessaryto offset the impact of the excess catch on thcstock: 

fi the regime will remain in  effen for a penod o f  five yeûrs with a mandatory 
review durine the fifth vearand oiher reviews at the ontion of a maioritv of 
the memher&f panel <dunng the five years. 
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Annex 29 

ICNAF, SPECIAL MEETING ON HERRING, JANUARY-FEBRUARY 1972, 
PROCEEDINGS NO. 3 AND APPENDICES 1 AND II 

[NOI reproduced] 

Annex 3ll 

ICNAF, ANNUAL MEETING, JUNE 1972, COMMISSIONERS' DOCUMENTS 72/12 
TO 72/17 

[NOI reproduced] 

Annex 31 

ICNAF, SPECIAL COMMISSION MEETING, JANUARY 1973, PROCEEDINCS NO. 5 

[Not reproduced] 

Annex 32 

ICNAF, ANNUAL MEETING, JUNE 1973, COMMISSIONERS' DOCUMENT 73/13 

[Nor reproduced] 
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Annex 33 

ICNAF, ANNUAL MEETING, JUNE 1971, ~ O C E E D I N G S  NO. 16, APPENDIX I I  

[Nor reproduced] 

Annex 34 

ICNAF, SPECIAL COMMISSION MEETING, JANUARY 1973, P~OCEEDINGS NO. 3 

[Not reproduced] 

ICNAF, ANNUAL MEETING, JUNE 1972, INFORMAL RECORD OF MEEIlNG OF THE 
AD Hoc COMMIITEE ON QUOTA ALLOCATION 

[Not reproduced] 

ICNAF, SPECIAL COMM~SSION M E ~ N G ,  JANUARY 1973, P~OCEEDINGS NO. 4, 
APPENDIX 1 

[NOI reproduced] 
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Annex 37 

ICNAF, FOURTH SPECIAL COMMISSION MEETING, JANUARY 1974, 
PROCEEDINGS NO. 3 

[Nat reproduced] 

Annex Xl 

ICNAF, ANNUAL MEETING, JuNE 1974, PROCEEDINGS NO. I I  
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