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The case concerning Delimitation of the Maritime Boundary in the Gulf of
Maine Area, entered on the Court’s General List on 25 November 1981 under
number 67, was the subject of a Judgment delivered on 12 October 1984 by
the Chamber constituted by the Order made by the Court on 20 January 1982
(Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment,
I.C.J. Reports 1984, p. 246).

The pleadings and oral arguments in the case are being published in the
following order:

Volume I, Special Agreement; Memorial of Canada.

Volume II. Memorial of the United States of America.

Volume III. Counter-Memorial of Canada.

Volume IV. Counter-Memorial of the United States of America.

Volume V. Replies of Canada and the United States of America.

Volume V1. Commencement of Oral Arguments,

Volume VII. Conclusion of Oral Arguments; Documents submitted to the
Court after closure of the written proceedings; Correspondence.

Volume VIII. Maps, charts and illustrations.

Canada filed its pleadings both in English and in French. Although Canada
has two official languages, only the English text of those documents is repro-
duced on the ensuing pages of these volumes, as Canada has informed the
Registry that the English text should be seen as authoritative for the purposes
of interpretation.

Certain pleadings and documents of this edition are reproduced photo-
graphically from the original printed text.

In addition to the normal continuous pagination, the Volumes feature on the
inner margin of pages a bracketed indication of the original pagination of the
Memorials, the Counter-Memorials, the Replies and certain Annexes.

Ininternal references, botd Roman numerals (in the text or in the margin) are
used to refer to Volumes of this edition; if they are immediately followed by a
page reference, this relates to the new pagination of the Volume in question. On
the other hand, the page numbers which are preceded by a reference to one of
the pleadings relate to the original pagination of that document and accord-
ingly refer to the bracketed pagination of the document in question.

The main maps and charts are reproduced in a separate Volume (Vol. VIII),
with a renumbering, indicated by ringed numerals, that is also added in the
margin in Volumes I-VII wherever corresponding references appear; the
absence of such marginal reference means that the map or illustration is not
reproduced in the present edition.

Neither the typography nor the presentation may be used for the purpose of
interpreting the texts reproduced.

L'affaire de la Délimitation de la frontiére maritime dans la région du golfe du
Maine, inscrite au role général de la Cour sous le numéro 67 le 25 novembre
1981, a fait ’objet d’un arrét rendu le 12 octobre 1984 par la Chambre consti-
tuée par ordonnance de la Cour du 20 janvier 1982 ( Délimitation de la frontiére
maritime dans la région du golfe du Maine, arrét, C.1.J. Recueil 1984, p. 246).
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Les pi¢ces de procédure écrite et les plaidoiries relatives & cette affaire sont
publiées dans I'ordre suivant:

Volume 1. Compromis; mémoire du Canada.

Volume IL. Mémoire des Etats-Unis d’Amérique.

Volume [fl. Contre-mémoire du Canada.

Volume IV. Contre-mémoire des Etats-Unis d"Amérique.

Volume V. Répliques du Canada et des Etats-Unis d’Amérique.

Yolume VI. Début de la procédure orale.

Volume VII. Suite et fin de la procédure orale; documents présentés a la Cour
aprés la fin de la procédure écrite; correspondance.

Volume VIII. Cartes et illustrations.

Le Canada a déposé ses piéces de procédure &crite en anglais et en frangais,
Bien que le Canada ait deux langues officielles, seul le texte anglais de ses écri-
tures est reproduit dans les volumes ci-dessus, le Canada ayant fait savoir au
GrefTe que, en cas d’interprétation, c'était e texte anglais qui devait faire foi.

Certaines piéces de la présente édition sont photographiées d’aprés leur texte
imprimé original. '

Qutre leur pagination continue habituelle, les volumes comportent, entre
crochets sur le bord intérieur des pages, I'indication de la pagination originale
des memoires, des contre-mémoires, des répliques et de certaines de leurs an-
nexes.

S'agissant des renvois, les chiffres romains gras (dans le texte ou dans la
marge) indiquent le volume de la présente édition; s'ils sont immédiatement
suivis par une référence de page, cette référence renvoie 4 la nouvelle pagina-
tion du volume concerné. En revanche, les numéros de page qui sont précédés
de I'indication d'une piéce de procédure visent la pagination originale de ladite
piéce et renvoient donc 3 la pagination entre crochets de la piéce mentionnée.

Les principales cartes sont reproduites dans un volume séparé (VIII) ot elles
ont regu un numérotage nouveau indiqué par un chiffre cerclé. Dans les vo-
lumes I & VII, les renvois aux cartes et illustrations du volume VIII sont portés
en marge selon ce nouveau numérotage, et I’absence de tout renvoi a 1a présente
édition signifie qu'une carte ou illustration n’est pas reproduite.

Ni la typographie ni la présentation ne sauraient étre utilisées aux fins de l'in-
terprétation des textes reproduits.
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INTRODUCTION

1. This Reply is filed in accordance with the order of 27 July
1983 issued by the President of the Chamber of the International Court
of Justice formed to deal with the case concerning Delimitation of the
Maritime Boundary in the Gulf of Maine Area, fixing 12 December
1983 as the time limit for the filing of the Replies of both Parties',

2. The purpose of this Reply, in keeping with Article 49, para-
graph 3 of the Rules of Court, is to bring out the issues that still divide
the Parties, in the light of the written pleadings already submitted. To
this end, every effort has been made to focus only on the major issues
dividing the Partics and on the most important errors and omissions in
the United States Counter-Memorial. The fact that a contention or alle-
gation appearing in that Counter-Memorial is not discussed in the
present Reply cannot be construed as an admission by Canada that such
contention or allegation is correct or relevant, or that the facts on which
it may be based are accurately presented and properly interpreted.

3. Part I of this Reply provides a general assessment of the
United States Counter-Memorial and identifies the issues still dividing
the Parties. Part Il examines these issues with a view to throwing further
light on them and placing them in their proper perspective. Part I
presents a balancing-up of the relevant ‘circumstances. Part 1V provides
a summary of principal conclusions. Part V seis out Canada’s Submis-
sion. In addition, this Reply includes an Annex in two volumes.

V1.C.J, Reports 1983, pp. 6-7.
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PART I AN OVERVIEW

CHAPTER 1

GENERAL ASSESSMENT OF THE UNITED STATES
COUNTER-MEMORIAL

Introduction

4. The United States Counter-Memorial appears to be oriented
towards a “solution” that bears no relation to law or equity and is
tncompatible with the task of the Court. It relies on mere repetition to
support novel arguments unknown to international law, whose validity
has nowhere been demonstrated by the United States. It avoids impor-
tant issues and leaves Canada’s real contentions largely untreated and
entirely unrebutted. lts Annexes are marked by errors and inconsisten-
cies; where they do present scientific facts rather than subjective inter-
pretations, they often support Canada’s views rather than the claims of
the United States.

Section 1. The Shifts of Emphasis in the United States
Counter-Memorial Appear to Be Oriented Towards a “Solution”
That Is Incompatible with the Task of the Court

5. Perhaps the most striking feature of the United States
Counter-Memorial is that it appears to have all but abandoned the so-
called “adjusted perpendicular line”, which is given no substantial treat-
ment whatever. This is not surprising in view of the fact that this line —
first proposed in the United States Memorial — has no antecedent in the
history of the dispute. Even in the first written pleading of the United
States, it was evident that the “adjusted perpendicular line” was
intended chiefly to widen the disputed area to the greatest possible
extent, given that the underlying United States claim is directed to
securing the greatest possible area of Georges Bank.

6. The United States has now reverted to the theme of the North-
east Channel that marked its claim from 1976 to 1982, in order to give
still greater emphasis to this superficial feature as an alleged “natural
boundary”. At the same time, the United States Counter-Memorial
erroneously invokes State practice in the North Sea and the Bay of Bis-
cay to suggest that the use of the equidistance method in the Gulf of
Maine area should be limited to the innermost part of the Gulf itself.
These shifts of emphasis seem to offer the Northeast Channel as the
principal basis for a purported “solution” or “compromise” that would
still give the whole of Georges Bank to the United States. This approach
is divorced from both equity and law and is incompatible with the task
of the Court as defined in its Statute and in the Special Agreement.
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Section II. The United States Counter-Memorial Relies on the
Repetition of Formulas to Support Novel Argiments Whose Validity
Has Nowhere Been Demonstrated by the United States

7. The United States claim rests to a great extent on arguments
previously unknown to the law of maritime boundaries. They lay a heavy
burden of proof on the United States, which has in no way been dis-
charged. The United States, for instance, makes frequent appeals to the
principle that “the land dominates the sea'”. This principle, of course, i$
a valid one in its proper context, but the United States attempts to make
it serve all ends. Accordingly, the maxim is advanced in defence of the
propositions that the location of the land boundary terminus should be a
controlling factor in this case; that the seaward extension of the coasts
should be on the basis of perpendicularity; and that economic geography
is irrelevant. Upon closer examination, it becomes clear that there is a
missing link in the chain of reasoning followed by the United States — a
missing link, that is, between premise and conclusion, between assertion
and demonstration. What is left is a kind of ritualistic appeal to author-
ity in which principles are reduced to simple formulas.

8. Repetition cannot transform mere assertion into hard proof.
Despite the repeated references to “primary” and “secondary” coasts in
its Memorial and Counter-Memorial, the United States nowhere pro-
vides any scientific or legal authority to demonstrate the validity of this
notion or to identify its source. DeSpite repeated references to “separate
and identifiable ecological regimes” and to a “natural boundary”, the
United States nowhere establishes that such concepts have been accepted
in science or in law, leaving aside the factual inaccuracies in its presenta-
tion of the ecology of the Gulf of Maine arca. Repeated and misleading
references are also made to the “broad geographical relationship of the
Parties as adjacent States”, “with Canada to the north and the United
States to the south of the commeon land boundary”; yet the United
States again nowhere proves thai such geopolitical factors have been
received into the law of maritime boundary delimitation and take prece-
dence over the particular geographical situation in the relevant area.

9. The same pattern holds true with other recurring themes. The
United States does not substantiate the legal significance it attaches to
the “terminus of the land boundary” and to the “protrusion of Nova
Scotia south of the land boundary”. The United States does not show -
any legal foundation for its theory of “single-State management” or
administrative convenience as a basis of delimitation, quite apart from
the factual inaccuracies in its presentation of resource distribution in the
Gulf of Maine area. Finally — and again without regard to factual inac-
curacies the United States does not indicate how its reliance on the
notion of “dominance” can be reconciled with the legal basis of title to a
200-mile zone of maritime jurisdiction or with the principle of equality
within the same order.

 United States Counter-Memorial, pp. 3-7, para. 7; p. 110, para. 125; p. 183, para. 291;
pp. 189-190, paras. 298-300; p. 265, para. 410(b).
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10. The United States arguments noted above are radical in their
novelty, both in legal and (in some cases) scientific terms. They are cru-
cial to the United States claim, but they also have profound implications
going well beyond the present proceedings. Canada submits that they
have not been proven and, moreover, that they have been rebutted in the
Canadian Counter-Memorial.

11. The Annexes to the United States Counter-Memorial also fail
to meet a reasonable standard of proof. Quite apart from their errors
and inconsistencies, they often bear no relation to the contentions in the
United States Counter-Memorial which they are alleged to support,
Indeed, in some cases, they actually contradict such contentions or sup-
port Canada’s contentions. In yet other cases, there is a total discrepancy
between the text of an Annex and the accompanying illustrations. These
peculiarities of the Annexes to the United States Counter-Memorial are
examined in greater detail in paragraphs 182 to 184, 188, 189, 297, 306
and 307, and in Volume I1, Part I, of the Annexes to the present Reply.

Section IIE. The United States Counter-Memorial Avoids Important
Issues and Rebuts Arguments Canada Has Never Made

12.  The United States Counter-Memorial is more notable for the
issues it avoids than for the issues it addresses. In some instances, it sim-
ply maintains a discreet silence on issues that are embarrassing to the
United States position. Examples are found in the failure to give sub-
stantial treatment to almost all of the most important legal questions
that arise in the present case: the significance of the Special Agreement;
the scope of Article 6 of the Convention on the Continental Shelf?; the
concept of the single maritime boundary?® the evolution of the customary
and conventional law of the sea, including the distance principle as the
legal basis of title and as a factor relevant to delimitation*; and the legal
object and purpose of the 200-mile zone. Instead of dealing with these
central legal problems, the United States continues to rely on a pastiche
of so-called “equitable principles” which, for the most part, flow not
from the applicable law but from an arbitrary and inequitable goal.

13.  Another way in which the United States seeks to e¢vade the
real tssues in play i1s by demolishing straw men of its own devising, while
presenting them, quite inaccurately, as contentions advanced by Canada.
Examples are found in the Counter-Memorial’s assertions that Canada
proposes an apportionment ex gequo et borno based on distributive jus-
tice’, that Canada relies on arguments concerning relative national

2 With the exception oft United States Counter- Memorial, p. 109, footnote 2.

3 With the exception of: United States Counter- Memorial, p. 109, para. 122,

* With the exception of: United States Counter- Memorial, pp. 140-141, para. 205.
* United States Counter- Memorial, pp. 113-124, paras. 136-158.
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wealth®; that Canada posits the equidistance method as a matter of juris-
tic inevitability”; and that Canada takes the position that the 1979
Agreement on East Coast Fishery Resources has created binding legal
obligations®. These inaccurate representations of Canada’s position arise
from a persistent refusal to make essential distinctions; between a deci-
sion ex aequo et bono and an equitable result; between relative wealth
and economic dependence {or contingent prospects of resource exploita-
tion and actual exploitation); between equidistance as an absolute rule
and proximity as an important factor; and, finally, between binding obli-
gations and evidence of conduct. The failure to make-such vital distinc-
tions goes to the heart of the United States presentation.

Section 1V, The United States Counter-Memdrial Fails to Rebut
Those Canadian Arguments It Does Address

14. The United States Counter-Memorial does, of course, essay a
rebuttal of certain arguments actually made by Canada. Thus, it
attempts to deny the consequences of United States conduct with regard
to the Gulf of Maine area, and especially United States acquiescence in
and recognition of the use of the equidistance method in this area from
at least 1965 to 1969. It also seeks to belittle the vital economic depend-
ence of southwest Nova Scotia on the fishery resources of Georges Bank.

15. In addition, the United States tries to rebut the Canadian
case by introducing certain new arguments in its Counter-Memorial.
First, it makes further attempts to refashion geography and reorder
nature, by ascribing to Maine and New Hampshire the status of an
independent nation-Staie® in order 10 compare their situation, guite inap-
propriately, with that of the Federal Republic of Germany in the North
Sca, and by speculating, quite pointlessly, about the environmental
consequences for the Gulf of Maine area if the Northeast Channel did
not exist'®. Secondly, it appeals to two isolated and misinterpreted exam-
ples of State practice in the North Sea and the Bay of Biscay, and mis-
applies them to the quite different circumstances of -the Gulf of Maine
area’'. Thirdly, it puts forward the startling thesis that alleged incom-
patibilities of fisheries management policies should be a barrier to equi-
table delimitation'?. Fourthly, it asserts, in clear contradiction of the
facts, that Canada would not be affected by marine pollution incidents
on Georges Bank'.

¢ United States Counter-Memorial, pp. 125-137, paras. 159 and 161-191.
T United States Counter-Memorial, pp. 137-149, paras. 192-224,
8 United States Counter-Memorial, pp. 151-134, paras. 225-234.

@ ? United States Counter-Memorial, pp. 227-228. paras. 377-380; Figure 28.

0 United States Counter-Memorial, Marine Environment Annex, Yol. 1, Part A,
Annex 1, Chap. L

({1)-(® " United Stares Counter- Memorial, pp. 226-262, paras. 374-407, Figures 28-39.

2 United States Counter-Memorial, pp. 222-224, paras. 359-368.
¥ United States Counter- Memorial, pp. 225-226, paras. 369-373.
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16. These rebuttal arguments and new arguments introduced in
the United States Counter-Memorial are without substance. The present
Reply will give them such further treatment as may be required to
demonstrate this conclusively.

Conclusion

17. The United States has failed to address essential issues and
has made assertion serve for evidence and formulas for principles. It has
allowed its “‘shadow claim™ to a Northeast Channel line to show through
the device of the “adjusted perpendicular line”. At the same time,
through a series of inappropriate analogies with quite different bound-
aries, it has suggested that equidistance might be acceptable in the
innermost part of the Guif — but not, paradoxically, in the seaward
areas where the relationship of the coasts is most markedly opposite. The
United States claim, with or without the shifts in emphasis in the United
States Counter-Memorial; remains founded on a mélange of improvised
concepts and misconceived principles of maritime boundary delimitation,
all far removed from the objective of an equitable result.
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' CHAPTER II
.THE IDENTIFICATION OF ISSUES

Introduction

18. Article 49, paragraph 2 of the Rules of Court requires that
the Reply be directed to bringing out the issues that still divide the Par-
ties. The following paragraphs identify these issues as seen by Canada at
the present stage of the proceedings. The issues are stated as a series of
questions under six broad headings, namely: (i) the fundamental con-
cepts of the applicable law; (ii) continental geography or the geography
of the Gulf of Maine area; (iii) the alleged “natural boundary™; (iv) the
significance of the conduct of the Parties; (v) the relevance and reality of
southwest Nova Scotia’s dependence on Georges Bank; and (vi) the cor-
relation of an appropriate method with an equitable result in the particu-
lar geographical circumstances of this case.

19, The questions raised below are not, of course, exhaustive of
the differences between the Parties. They are stated in summary fashion
and naturally they cannot take into account contentions that may be
advanced in the United States Reply. Accordingly, Canada reserves the
right to add to or otherwise amend its presentation of the outstanding
issues during the course of the oral proceedings.

Section . Fundamental Congepts of the Applicable Law

The Nature of Equitable Principles and the Legal Framework within
Which They Must Be Applied

20. Should equitable principles be identified and applied within
the framework of the applicable law, including the 1958 Convention on
the Continental Shelf and the sources of law respecting the exclusive
economic zone or the 200-mile fishing zone, in the light of their appro-
priateness for achieving an equitable result in the particular circum-
stances of each case? In addition, is Article 6 of the Convention appli-
cable in this case as a binding treaty rule in relation to the continental
shelf or as a particular expression of a general norm in the determination
of the single maritime boundary?

Or should equitable principles (i) be identified and applied
without reference to the applicable law and the internal principles of the
legal system giving rise to the zones to be delimited, and (ii) have a uni-
versal a priori validity independent of the relevant circumstances of each
case and of the result to be achieved? And is Article 6 of the Continen-
tal Shelf Convention inapplicable as a treaty rule or as a particular
expression of a general norm?
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The Principle of Appurtenance

21. s appurtenance founded on proximity and adjacency, having
regard to the distance principle as the legal basis of title and to the prin-
ciple of equality within the same order?

Or is appurtenance founded on a geemetrical conception of
the “seaward extension™ of the coasts perpendicular to a continentally
determined general direction, without regard to the principle of equality
within the same order?

The Criteria for Identifying Relevant Circumstances

22. Do the nature and purpose of the zones to be delimited pro-
vide the appropriate objective criteria for identifying and balancing up
the relevant circumstances?

Or should relevant circumstances be identified and balanced
up without reference to any objective criteria?

Section II. Continental Geography or the Geography
! of the Gulf of Maine Area

The Appropriate Geographical Framework

23. Should the geographical circumstances be assessed in the
particular framework of the Gulf of Maine area?

Or should the geographical circumstances be assessed in a
continental framework?

The Equality or Inequality of Coasts

24. Does the law of maritime boundaries reject any hierarchical
distinction of “‘primary” and “secondary” coasts as being inconsistent
with the principle of equality within the same order and with the concept
of a constant and uniform distance from the coast as the legal basis of
title?

Or does the law recognize a distinction between “primary™
and “secondary” coasts on the basis of their orientation relative to a con-
tinentally determined general direction?

The General Configuration of the Coasts
25. Is the geographical relationship of the Parties relative to the

area to be delimited predominantly one of oppositeness, reflecting the
changing coastal directions of a multi-sided concavity?
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Or 1s this relationship one of adjacency, determined on the
basis of a single coastal direction?

The Effect of Particular Geographical Features

26. Are Cape Cod and Nantucket Island incidental special fea-
tures aberrant to the general configuration of the coast that would have
a disproportionate effect if used in determining the course of a boundary
line; that is, are they special circumstances?

Or are these features consistent with the general configura-
tion of the coast of the Gulf of Maine area and are they therefore to be
uscd in determining the course of the boundary line?

The Relationship of Georges Bank 1o the Relevant Coasts

27. Does Georges Bank appertain geographically to the abutting
coasts of Nova Scotia and Massachusetts on the basis of proximity and
adjacency as confirmed by the evidence of genuine physical and human
links?

Or does Georges Bank appertain geographically to the coasts
of Maine and New Hampshire on the basis of a geometrical conception
of the “seaward cxtension” of the “primary” coast?

Section HE. The Alleged “Natural Boundary”

The Existence and Relevance of Alleged Seabed and
Water-Column Discontinuities

28. Should the requirement for an equitable result determined on
the basis of equitable principles within thé law take precedence over any
alleged ““natural boundary™?

Or can an alleged “natural boundary™ dispense with the need
to achieve an equitable result determined on the basis of equitable prin-
ciples within the law?

29. Does the existence of a single natural prolongation in the
Gulf of Maine area, as recognized by both Parties, refute any thesis that
the Northeast Channel constitutes a “natural boundary™?

Or can the Northeast Channel be viewed as a “natural
boundary” even if it does not divide two separate continental shelves?

30. Is the oceanographic system of the Gulf of Maine area
essentially continuous, and is this question legally relevant to the deter-
mination of the single maritime boundary?

Or can the oceanographic system of the area be divided into
“three separate and identifiable ecological regimes” that determine the
single maritime boundary dividing the continental shelf and 200-mile
fishing zones or economic zones of the Parties?
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Section IV. The Significance of the Conduct of the Parties
Conduct in Relation to Acquiescence. Recognition and Estoppel

31. Does the absence of protest by the United States, in the face
of Canada’s prolonged exercise of continental shelf jurisdiction up to an
equidistance line in the Gulf of Maine area, constitutc acquiescence in or
recognition of an equidistance boundary in this area? In addition, does
this conduct of the United States raise an estoppel in favour of Canada?

Or does this conduct of the United States not constitute such
acquiescence or recognition, or raise an estoppel in favour of Canada?

Conduct in Relarion to a Modus Vivendi or De Facto Maritime Limit

32. Does the prolonged observance of an equidistance line by
Canada and of a very similar equidistance linc by the United States (the
“BLM line” described in this Reply), as well as the observance of these
lines by several dozen oil companies with interests in the Gulf of Maine
area, demonstrate the existence of a rtodus vivendi or de facto maritime
limit?

Or is this observance of an cquidistance line irrelevant in
relation te any modus vivendi or de facto maritime limit?

Conduct in Relation 10 Indicia of Equity

33. Does the conduct of the Parties in relation to continental shelf
activities, the negotiation and signature of the 1979 Agreement on East
Coast Fishery Resources, their adherence to the International Conven-
tion for the Northwest Atlantic Fisheries, and their participation in the
Commission established thereunder, constitute evidence of the mutual
interest of the Parties in Georges Bank and provide indicia of what the
Parties themselves have considered equitable?

Or are any or all of these activities irrelevant as indicia of
equity?

34, Are State activities legally irrelevant to the determination of
the single maritime boundary when they are unrelated to the subject
matter of the zones to be delimited and ook place before such zones
were contemplated, and thus cannot provide indicia of what the Parties
themselves have considered equitable?

Or can such State activities provide the basis for determining
an equitable resyit?
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Section V. The Relevance and Reality of Southwest Nova Scotia’s
Dependence on Georges Bank

Established Fishing Patterns and Relative Dependence

35. Arc the established fishing patterns of the Parties on Georges
Bank, and the relative economic dependence of their coastal communi-
ties thereon, relevant to the determination of the single maritime
boundary?

Or are these factors indistinguishable from considerations of
relative national wealth and the sharing-out or apportionment of
resources?

Section VI. The Appropriate Method and Equitable Result in the
Particular Geographical Circumstances of the
Gulf of Maine Area

Appropriate Method

36. Is the method appropriate to achieving an equitable result in
the particular geographical circumstances of this case one that reflects
the general configuration of the coasts abutting the area to be delimited?

Or is the appropriate method one based on a hypothetical
general direction of the east coast of North America?

Equitable Result

37. Should proportionality as a test of equity in this case be
applied in a manner that takes account of the general configuration of
the coast bordering the Gulf of Maine area?

Or can this test be applied in a manner that ignores major
coastal features forming part of the Gulf of Maine area in the view of
both Parties?

Conclusion

38. The identification of issues assumes a special importance in
“a case of first impression”. Those identified above are central to the
present proceedings and have been fully discussed in the Canadian
pleadings to date. They are further examined in Part Il of this Reply,
against the background of the United States Counter-Memorial.

‘
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PART I1. THE ISSUES THAT DIVIDE THE PARTIES

CHAPTER 1
FUNDAMENTAL CONCEPTS OF THE APPLICABLE LAW

Introduction

39. Three major issues respecting the law of maritime boundaries
continue to divide the Parties at this stage:

First, with respect 1o the basic legal rules, the Parties agree on the
fundamental norm of equitable principles, but they disagree pro-
foundly on the nature of these principles and on the framework
within which they must be applied in order to produce an equitable
result within the law. Although the United States has conceded the
relevance and applicability of the equidistance-special circumstances
rule in Article 6 of the Convention on the Continental Shelf, it seeks
to disregard the rule in its approach to the present case.

Secondly, the Parties have radically different views on the legal and
geographical principles of appurtenance. Canada accords an impor-
tant though by no means absolute role to proximity, having regard
to the equidistance-special circumstances rule, the distance principle
as the basis of title to a 200-mile zone, and the principle of equality
within the same order. The United States relies upon a macrogeo-
graphical and geometrical conception of appurtenance, based upon
perpendicularity as the criterion of the seaward extension of the
coasts and upon discrimination between so-called “‘primary” and
“secondary’ coasts.

Thirdly, the United States pleadings indicate a total lack of any
legal criteria for the identification and balancing-up of the relevant
circumstances. For Canada, relevant circumstances must be
associated with the subject matter of the zones to be delimited; and
the object and purpose of these zones serve as a measure of rele-
vance and weight.

In addition, the Parties are divided on the nature of acquiescence,
recognition and estoppel and the application of these doctrines to the
present case, This latter issue will be dealt with in Chapter IV, at
paragraphs 206 to 247.

N Section I. The Parties Disagree on the Nature of Equitable
Principles and on the Legal Framework within Which
They Must Be Applied

A. CONTRARY TO THE ALLEGATIONS IN THE UNITED STATES
COUNTER-MEMORIAL, CANADA RELIES UPON EQUITABLE
PRINCIPLES WITHIN THE Law

40. The United States miscasts the Canadian view of equitable
principles and of an equitable result. Thus, the United States Counter-
Memorial devotes an entire chapter to an attack on a proposition that



(18] REPLY OF CANADA 15

Canada has never put forward: namely, that it is the function of the
Court to make an equitable apportionment of the Gulf of Maine arca
and its resources through an exercise in distributive ‘justice, without
regard 1o the equitable principles previously identified by the Court'.

41. Canada has not dispensed with the need to identify and to
apply equitable principles. Rather, Canada has taken due note of the
Court’s admonition that it is futile to interpret equitable principles in the
abstract, apart from the equitable character of the solution they produce.
The Court stated in the Twunisia-Libya Continental Shelf case that
*[t]he principles to be indicated by the Court have to be selected accord-
ing to their appropriateness for reaching an equitable result®’. It stressed
the predominance of the result, whose equitable character can be
assessed only in relation to the relevant circumstances of each individual
case. The Court has also held that what is required is the application of
*considerations lying not outside but within the rules'”. As was noted in
the Canadian Counter-Memorial, the Court put the point very clearly in
the Fisheries Jurisdiction cases when it said:

“It is not a matter of finding simply an equitable solution, but an
equitable solution derived from the applicable law'” [ltalics
added.]

42. These views of the Court have been taken into account in the
Canadian pleadings. Thus, the Canadian Counter-Memorial articulated
five propositions that are fundamental to the application of equitable
principles within the law. For the convenience of the Court they are
repeated here.

(@) Equitable principles must be identified and applied on the basis of
the applicable law.

(#) The boundary should respect the basis of coastal State title.

(¢) The boundary should respect the basic purposes of the rights and
Jurisdiction in issue.

{d) The boundary should take account of iegally relevant circumstances.

(e) The result of the application of equitable principles must itself be
equitable in the light of all the relevant circumstances®.

Propositions (@) and (e) are dealt with in Section | of this chapter,
Proposition (#) is dealt with in Section 1l. Propositions (¢) and {d) are
dealt with in Section III.

1 United States Counter-Memorial, p. 112, para. 132; pp. 113-124, paras. 136-158.
11.C.J. Reports 1982, pp. 59-60, para. 70, '
3 1.C.J. Reports 1969, p. 48, para. 88,

*1.CJ. Reports 1974, p. 33, para. 78; p. 202, para. 6%; Canadian Counter-Memorial,
p. 227, para. 546.

5 Canadian Counter-Memorial, p. 227, para. 545.
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43. In the context of the above general legal considerations, the
Canadian Counter-Memonal identified three principles that will lead to
an equitable result in accordance with international law in the present
case. These principles have been put forward not as a system of universal
rules, but as principles that are appropriate in the light of the relevant
circumstances. For the convenience of the Court they too are repeated
here.

(a) In the geographical and other circumstances of this case, the bound-
ary should leave 10 each Party the areas of the sea that are closest to
its coast, provided that due account is taken of the distorting effects
of particular geographical features in the relevant area.

{#) The boundary should allow for the maintenance of established pat-
terns of fishing that are of vital importance 10 coastal communities
within the relevant area.

(¢} The boundary should respect the indicia of what the Parties them-
selves have considered equitable as revealed by their conduct®.

These three principles are solidly grounded in the applicable law and the
relevant circumstances of the present case. They have nothing to do with
the notion of cquitable apportionment or with a decision ex aequo et
bono.

B. Tue UNITED STATES DISREGARDS BOoTH EQUITY
AND THE APPLICABLE LAwW

44, The United States has misconceived the nature of equitable
principles in at least two different respects. In the first place, it sets up
an opposition between law and equity that runs counter to the whole
philosophy of the fundamental norm. It does so by taking the equity out
of equitable principles: for equity in this context is to be understood in
accordance with its ordinary, commonsense meaning. In the second
place, having disposed of equity by depriving it of its real content and its
ordinary meaning, the United States dispenses with the applicable law.
It does so by ignoring the treaty law between the Parties, the legal basis
of title and the legal nature of the rights and jurisdiction in issue.

1. Equitable Principles Distinguished from Equitable Apportionment

45, The United States Counter-Memorial fails to make the ele-
mentary but vital distinction between an equitable result within the law
and an equitable apportionment ex aequo et bono. There is nothing elu-
sive about the distinction. The fundamental norm of equitable principles
within the law requires the application of equity in order to secure an
equitable result, but it also requires that equity be applied in the light of

¢ Caradian Counter- Memorial, pp. 252-253, para. 608.
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the relevant rules and principles of international law. An equitable divi-
sion is a decision ex gequo et bono if it is effected without regard to the
applicable law; but an equitable division that takes account of and
reflects the applicable law is not only admissible, it is required by the
fundamental norm and the Court’s ruling that “[t]Jhe result of the
application of equitable principles must [itself] be equitable™. :

46. The United  States Counter-Memorial objects to the impor-
tance Canada attaches to the balancing-up of relevant circumstances, on
the grounds that this suggests a decision ex aequo et bono. Canada,
accordingly, is obliged to point out that the balancing process is not a
Canadian invention but rather an integral part of the application of equi-
table principles, as emphasized by the Court itself, notably in the North
Sea Continental Shelf cases. On that occasion, the Court stated that it
was the “‘balancing-up” of all the “considerations” or “factors™ that
would produce a “reasonable result” in keeping with equitable princi-
ples®. Mare recently, in distinguishing the application of equitable princi-
ples from a decision ex aequo et bono in the Tunisia-Libya Continental
Shelf case, the Court re-stated the law very clearly and simply:

“The task of the Court in the present case is quite different: it is
bound to apply equitable principles as part of international law, and
to balance up the various considerations which it regards as relevant
in order to produce an equitable result'®.” [[ralics added.]

47. The United States Counter-Memorial also errs in denying the
relevance of established economic dependence and in linking this factor
as well to a decision ex aequo et bono, The United States deliberately
confounds the two very different concepts of economic dependence and
relative national wealth, in order to include economic dependence among
the extraneous general economic considerations that were dismissed as
irrelevant by the Court in the Tunisia-Libya Continental Shelf case''.
Canada’s point is not that economic dependence can refashion geogra-
phy, but rather that geography can fashion the economy of a State or
region; not that economic dependence can override or substitute for the
legal basis of appurtenance, but rather that it can provide guidelines to
an equitable solution in an area of overlap where the legal basis of title
allows more than one State to assert a claim. Far from being rejected in
the Tunisia- Libya Continental Shelf case, these factors are central to an
equitable solution, as clearly distinguished from a decision ex aequo et
bono.

48. In the words of Sir Hersch Lauterpacht, “adjudication ex
aequo et bono amounts to an avowed creation of new legal relations

T 1.C.J. Reports 1982, pp. 59-60, para. 70,

3 1.C.J. Reports 1969, pp. 50-51, paras, 93-94.

* 1.C.J. Reports 1969, p. 49, para. 90.

10 §.C.J. Reports 1982, p. 60, para. 71,

" fCJ. Reports 1982, pp. 77-78, paras. 106-107.
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between the parties’®”. Herein precisely lies the difference between

Canada and the United States in the present proceedings. Canada secks
confirmation of the existing legal relations between the Parties, in par-
ticular those relations created by Article 6 of the Convention on the
Continental Shelf and by the conduct of the Parties themselves. The
United States, on the other hand, attempts to avoid the consequences of
these existing legal relations in denying the relevance of Article 6 and
the relevance of conduct directly linked to the dispute. The United
States, moreover, secks to create new legal relations — and indeed new
geographical relations — between the Parties on the basis of macrogeog-
raphy and geopolitics, “dominance”, administrative convenience and yet
other theories having no roots in the law in force between the Parties,
while at the same time rejecting any consideration of economic factors
that go to the very nature and purpose of the zones to be delimited.

2. Equitable Principles Distinguished from Monopoly

49. Two of the “‘equitable principles” relied upon by the United
States — that the boundary should facilitate conservation and manage-
ment of resources, and that it should minimize the potential for disputes
— are purely ad hoc inventions with no basis in the law, and have been
introduced here for the sole purpose of rationalizing the United States
claim to the entirety of Georges Bank. They rest on the premise that the
objective of “single-State management” would be ill-served by a bound-
ary across Georges Bank, because such a line would allegedly divide
more fish stocks than a line to the east of the Bank. Even if the factual
assumptions of the United States argument were accurate — which, of
course, is far from being the case — the principles it invokes would
remain little more than considerations of administrative convenience
with no basis in the law,

50. The conservation of transboundary resources and the avoid-
ance of disputes are precepts of international cooperation that presup-
pose the existence of common interests, and that simply beg the question
of the area in which each coastal State may validly assert a title. There
are at least three separate reasons why these considerations as formu-
lated by the United States have no place in the law of delimitation.
First, they have no logical connection with the basis upon which interna-
tional law attributes coastal State title to offshore zones. Secondly, they
misconceive the object and purpose of the zones whose delimitation is in
issue. Thirdly, they cannot be considered equitable principles because
they point in the direction of inequality and monopoly — and this is pre-
cisely the end to which they are directed in the United States pleadings.
It is one thing to hold that an equitable apportionment of resources is

12 H, Lauterpachi: The Development of International Law by the International Court,
New York, Frederick A. Pracger, 1958, p. 213. Reply, Anrnexes, Vol. 11, Part 1V,
Annex L.
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not in itself a rule of delimitation, but quite another to suggest rules that
are designed to guarantee exactly the opposite result.

51. It is not only a distortion but a basic error of principle to con-
fuse coastal State management with “single-State management™ as the
United States has used that term. The Convention on the Law of the Sea
and the formative stages of the development of the exclusive economic
zone concept show clearly that bilateral or regional cooperation between
coastal States has always been envisaged as an integral and indispen-
sable aspect of the new régime of coastal State management'. It could
hardly have been otherwise in view of the mobility of fishery resources in
all parts of the world.

52. The United States aversion to the concept of transboundary
resources has a new characterization in the United States Counter-
Memorial. It is described as “the tragedy of the commons'®”. There is, in
fact, no similarity between a true commons like the high seas and an
area divided by a line between two States, each of them endowed with
exclusive authority on its own side of the line. Bilateral cooperation
where each of two States has full authority on its own side of the line is
not only feasible and effective in a way that international management
of the fishery resources of the high seas was not; it is also legally
required.

53. Conservation and dispute avoidance are not principles of
delimitation but operational factors to be taken into account by States in
the management of transboundary resources. The Canadian Counter-
Memorial has shown that cooperation is the solution that international
law prescribes for the management of shared natural resources, and not
the drawing of a boundary in a vain attempt to eliminate the need for
such cooperation'®. The concept of single-State management, as applied
by the United States and rationalized in its list of *equitable principles”,
is simply a pretext for monopoly. It is neither an equitable principle nor
a basis of coastal State title,

C. ARTICLE 6 OF THE CONTINENTAL SHELF CONVENTION [$ APPLICABLE
BoTH As A BINDING TREATY RULE AND AS THE PARTICULAR
EXPRESSION OF A GENERAL NORM

54. The United States Memorial barely mentioned Article 6 of
the Convention on the Continental Shelf, although its relevance and its
application to the Parties were conceded. In the United States Counter-
Memorial, Article 6 has disappeared from view altogether — apart from
a footnote'* — notwithstanding its obvious importance as the sole
explicit rule of positive law that is applicable in this case. This provision

Y Canadian Counter- Memorial, pp. 209-218, paras, 507-520.

W United States Counter- Memorial, p. 218, para. 352,

13 Canadian Counter- Memorial, pp. 205-219, paras, 497-524.

16 United States Memorial, p. 101, para, 165; United States Counter- Memorial, p. 109,
footnote 2.
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is directly relevant 1o the continental shelf as a component of the single
maritime boundary; morcover, as a particular expression of a general
norm'?, and one that fully reflects the distance principle as the basis of
title to a 200-mile zone, the combined equidistance-special circumstances
rule in Article 6 is also relevant to the boundary in its entirety.

55. The Canadian Counter-Memorial has set out in full the
Canadian position on the effect of the equidistance-special circumstances
rute'®. This rule operates within the framework of the fundamental norm
of equitable principles. Accordingly, it requires that the equidistance
method is to be used in those cases where it produces an equitable result;
if it does not, an abatement or variation should be tried; or an entirely
different method may be used if the circumstances so require. In
Canada’s submission, the equidistance-special circumstances rule has
obligatory force in the present case by virtue of Article 6 of the Conven-
tion on the Continental Sheif.

56. The position of the United States on Article 6 is deeply incon-
sistent. The United States builds its attack on proximity by taking cer-
tain observations in the North Sea Continental Shelf cases out of their
original context; but it disrcgards the fact that much of the reasoning
in that judgment was devoted to the initial ruling that Article 6 was not
applicable. On the other hand, the United States ignores the precedent
where Article 6 has been applied — the Atlantic region in the Anglo-
French Continental Shelf award. The United States has shown no reason
why Article 6 is inapplicable 1o a single maritime boundary that simul-
taneously delimits both the continental shelf and the water column, and
its reliance on continental shell considerations suggests the opposite con-
clusion. The United States has also failed to substantiate its assertion
that the combined rule in Article 6 is inconsistent with the provisions of
Articles 74 and 83 of the United Nations Convention on the Law of the
Sea. Indeed the United States Counter-Memorial cites with approval a
passage from the judgment in the Tunisia-Libya Continemial Shelf
case where the Court appears to have arrived at precisely the opposite
conclusion®.

Section II. The Parties Disagree on the Legal and Geographical
Basis of Appurtenance

A. THE CanapiaN CrLaiM TAKES ACCOUNT OF THE
LEGAL Basis oF TITLE

57. The United Siates contends that the issue of title to maritime
areas i1s entirely distinct from the issue of the delimitation of those

\ Anglo-French Continemal Shelf award, pp. 48-49, para. 70.
¥ Canadian Counter- Memorial, pp. 228-229, paras. 547-551.
¥ United States Counter- Memorial, pp. 137-139, paras. 194-200.

® United States Counter- Memorial, p. 144, para. 212; 1.C.J. Reports 1982, pp. 78-79,
para. 109.
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areas®'. Canada holds the contrary view. The basis of title provides an
indispensable standard of reference in interpreting and applying the gen-
eral rules of delimitation, and it ensures that these rules maintain a
genuinely juridical character. In the present case, the distance principle
represents the legal basis of title in respect of both the continental shelf
and 200-mile fishing zones that arc to be delimited by a single maritime
boundary.

1. The Relevance of the Basis of Title

58. Delimitation is by definition a process of determining in pre-
cisely what maritime space, and within precisely what limits, each of two
opposite or adjacent coastal States may validly assert a title. A delimita-
tion that pays no heed to the legal basts of title is a delimitation divorced
from legal standards; it is an apportionment of shares rather than a
delimitation as such, within the meaning the Court has given that term.
In the North Sea Continental Shelf cases, the Court said that delimita-
tion is essentially a process of “drawing a boundary line between areas
which already appertain to one or other of the States affected®®”, and not
of awarding shares in a previously undelimited area. The issue of title is
crucizl to this distinction.

59. Contrary 1o the assertion in the United States Counter-
Memorial, the legal basis of title was central to the reasoning of the
Court in the North Sea Continental Shelf cases. The Court translated
natural prolongation, as the basis of title to the continental shelf at that
time, into the key principle of continental shelf delimitation under cus-
tomary law. The correlation of title with delimitation is explicit and
unequivocal: because natural prolongation was said to confer the “ipso
Jure title” of a coastal State to the continental shelf, it was treated as
decisive in the evaluation of competing claims in the delimitation pro-
cess. It is precisely for this reason that the Court held that unless an
area constituted the *most natural” prolongation of a State’s territory, it
could not be regarded as appertaining to that State in the face of a com-
peting claim®, Non-encroachment itself is a concept that has no mean-
ing apart from a basis of title that permits an identification to be made
of the areas that must be regarded as appertaining to one or the other of
the two coastal States, and upon which no encroachment should be
aliowed. In challenging the relevance of title, the United States has
chosen to ignore the central principles of the reasoning of the Court in
the North Sea Continental Shelf cases.

2 United States Counter-Memorial, pp. 137-138, para. 195; p. 139, para. 19%; pp. 140-
141, para. 205.

2 [.C.J. Reports 1969, pp. 22-23, para. 20.

B[ C.J. Reports 1969, p. 31, para. 43. The Court also stated that: “the continental shelf
of any state must be the natural prolongation of its land territory and must not encroach
upon what is the natural prolongation of the territory of another state.” 1.C.J. Reporis
1969, p. 46-47, para. 85.
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60. While the Court has made the basis of title a central con-
sideration in the law of delimitation, it has been careful to avoid a rigid
or mechanical equation between the two issues. Because the issue of
delimitation properly arises within a “marginal area®” of overlap where
niore than one State can theoretically assert a claim, considerations of
title cannot climinate the need to examine a broader range of equitable
principles®, But the basis of title is indispensable in identifying where
the marginal area really lics. Even more important, it provides an objec-
tive standard — although not an exclusive one — for determining which
State has the stronger claim in any portion of that marginal area.

6. The present case differs fundamentally from the North Sea
Continental Shelf cases in that natural prolongation is not the basis of
title to a 200-mile economic zone. But the underlying principle — that
the legal basis of appurtenance, whatever its nature, should be taken into
account — can readily be adapted to the modified circumstances of the
new law of the sea.

2. The Distance Principle

62. Canada’s position on the distance principle and its relevance
to delimitation has been fully discussed in the Canadian Counter-
Memorial®*. If understood correctly, the distance principle means that
adjacency within a distance of 200 miles from the coast is the sole basis
of title to a 200-mile fishing zone or exclusive economic zone; it must be
given appropriate weight if title is to be respected in the delimitation of
such zones.

63. The distance principle calls for consideration i connection
with the continental shelf as well. One of the principal reasons for con-
vening the Third United Nations Conference on the Law of the Sea was
that, once the obsolescence of the exploitability test had become appar-
ent, a more precise formula for the definition of continental sheif rights
became essential. Natural prolongation could serve as a conceptual point
of departure, but could contribute little to the need for precision. Article
76 of the new Convention on the Law of the Sea, combining the distance
principle with natural prolongation in a single formula, is the solution
the Conference has provided for this problem.

64. In the Tunisia-Libya Continental Shelf case, the Court
observed that Article 76 of the Convention on the Law of the Sea pro-
vides that distance measured on the surface of the sea is, in certain cir-
cumstances, the basis of title 10 continental shelf rights. It characterized
this development as the * ‘trend’ towards the distance principle?”. The

¥ 1.C.J. Reports 1969, pp. 22-23, para. 20; I.C..J. Reports 1982, pp. 58-59, para. 69.
B I.C.J. Reports 1969, p. 32, para. 46; [.C.J. Reports 1982, pp. 46-47, para. 44,

% Canadian Counter- Memorial, pp. 230-242, paras. 555-578.

7 1.C.J. Reports 1982, pp. 48-49, para. 48,
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criteria in Article 76 of the convention are no longer a matter of contro-
versy, and the use of the distance principle in the definition of continen-
tal shelf rights has been widely accepted — and accepted by Canada and
the United States in particular. Moreover, the new doctrine of the exclu-
sive economic zone, governed solely by the common denominator of the
distance principle, comprises the seabed and the subsoil within 200 miles
of the coast in its integrated jurisdiction®,

65. The United States Counter-Memorial argues that the dis-
tance principle applies only to the outer limit of coastal State jurisdic-
tion. It insists that distance “is associated with title under international
law rather than with delimitation®”, as if the two could be so easily dis-
sociated in the context of a delimitation to be carried out in accordance
with legal principles and rules. In this, the United States simply disre-
gards both the principles of thc North Sea Continental Shelf cases™ and
the passages in the Tunisia-Libya Continental Shelf case® in which the
Court discussed the general basis of title as a question relevant to delimi-
tation, as well as the potential relevance of the distance principle. If the
application of equitable principles is to remain within a genuinely legal
framework, there cannot be a divorce between the basis of title and the
rules of delimitation.

66. The distance principle strengthens the role of relative prox-
imity to the coast as a factor in the law of delimitation. The central rul-
ing of the Court in the North Sea Continental Shelf cases was that
where natural prolongation was the sole basis of title, cach party should
receive “as much as possible” of its natural prolongation without
encroachment on that of another State®?, The same general approach can
casily be transposed, and far more easily applied, to maritime zones
where distance from the coast serves as the basis of title. In these situa-
tions, each party shouid generally receive as much as possible of its 200-
mile entitlement without encroachment on the corresponding entitlement
of the other party. The equidistance method most precisely reflects this
requirement.

67. As was stated in the Canadian Counter-Memorial, proximity
is a factor and not a method*: but it is a factor that is most aptly served
by equidistance in a broad variety of geographical situations. In this
regard, where the application of equidistance is geographically appropri-

¥ The United States accepted the 200-mile criterion in relation to the seabed in President
Reagan’s recent proclamation on the exclusive economic zone of the United States, For
the text of this proclamation, see Canadian Counter- Memorial, Annexes, Val, 1V,
Annex 1.

B United States Counter- Memorial, pp. 140-141, para. 205.
30 See discussion in paras. 58-61.

N 1.C.J. Reports 1982, pp. 45-49, paras. 42-48,

1. CJ. Reports 1969, p. 53, para. 101(CY(1){dispositif).

B Canadian Counter- Memorial, pp. 231-232, para. 559.
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ate, it parallels and reflects the equality and uniformity of entitlement
that serves as the basis upon which title is defined by the distance
principle.

B. THE UNITED STATES CLAIM MISCONCEIVES THE
LEGAL Basis oF TITLE

68. For the United States, perpendicularity is far more than a
possible method of delimitation. The central tenet of its argument is that
the boundary must respect the seaward extension of the coastal fronts of
the Parties — “extension” being conceived in strictly perpendicular
terms and “coastal fronts” being defined on a continental scale.
Although perpendicularity is not a term the United States has used to
describe the seaward extension of the coasts and the legal basis of tille,
the United States description of how the concept is intended to operate
shows that this is intended to be its practical effect. At the same time,
the United States puts forward the thesis of a “*natural boundary™ that is
divorced from any view of the legal basis of title, including the United
States notion of perpendicularity.

1. Unlimited Perpendicularity as the Basis of the
Seaward Extension of the Coasts

69. The United States scheme of coastal fronts and perpendicular
extensions is said to be justified by the general proposition that the
boundary should respect the relationship between the coasts of the Par-
ties and the maritime arcas “in front of” those coasts®. As depicted by
the United States, the extent of the maritime area “in front of’ a coast
— which constitutes the seaward extension of that coast for an unlimited
distance out to sea — is defined in terms of lines perpendicular to a con-
tinentally determined general direction of the coast. The seaward exten-
sion of the coast is not only limited to the area so defined, but is deemed
to comprise the totality of that area*. The United States theory excludes
the possibility of the seaward exiension of another coast projecting into
the area in question, no matter how long that coast may be or how much
greater its proximity.

70. 1t is this conception that forms the basis of the United States
position that all of the disputed area outside the Gulf of Maine is within
the seaward extension of Maine, and not within that of the more proxi-
mate coasts of Nova Scotia and Massachusetts. It is this conception,
moreover, that underlies the United States argument that the Canadian
line fails to respect the *““coastal fronts™ of the Parties and, more specifi-
cally, that it cuts off the “seaward extension” of Maine and New Hamp-
shire®. Although the United States denies any connection between title

¥ United States Counter- Memeorial, pp. 183-193, paras. 291-302.
3 United States Counter- Memorial, pp. 183-189, paras. 292-298; Figure 23.
¥ United States Counter- Memorial, pp. 184-189, paras. 296-298.
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and delimitation, its notion of the perpendicular extension of a coastal
front serves as a substitute for the basis of title in the United States sys-
tem. The approach is unsound for a number of reasons, especially
because of its purely geometrical character, which disregards geograph-
ical realities by eliminating considerations of scale, relative proximity
and the actual configuration of the coast.

71. The Court never used the expression “in front of”’ the coast,
on which the United States builds so much of its argument, as a descrip-
tion of the general basis of appurtenance. The phrase occurs in the pas-
sage of the North Sea Continental Shelf cases that dealt with the cut-off
effect. When the Court noted that there are situations where equidis-
tance would cause the line to “swing out laterally’ across another State’s
coastal front, it clearly had in mind adjacent coasts in an essentially lat-
eral alignment, Closeness to the coast was an essential element of the
Court’s description of the cut-off effect, evident both in the language
used — “areas situated direct/y before that front”, “zones situées juste
devant sa fagade maritime*®” — and in the cross-reference 1o paragraph
8 of the judgment, where the Court had emphasized the relatively short
distance from the German coast at which the two equidistance lines con-
verged™. [Italics added.] The phrase “in front of” is one of a number
whose use in the development of the continental shelf doctrine had been
noted by the Court, which observed that all of them were terms *of a
somewhat imprecise character”, - with  “considerable fluidity of
meaning*®”. Neither the phrase itself, nor any other connoting the idea
of a perpendicular extension, is found in the dispositif or in the summary
of basic principles in paragraph 85 of the judgment. The United States
has built its entire conception of entitlement upon a single phrase, taken
out of its legal and geographical context and transformed from a vague
description of physicai location into a complete ideology of maritime
boundary delimitation.

72. The Court spoke of the “extension” or continuation of the
land territory under the sea in the context of natural prolongation*'. It
did not equate this principle with the idea of a perpendicular extension
of coastal fronts or suggest that any single geometrical formulation of
the principle would have a general validity, or even be possible. Where
the coasts are laterally aligned, a scheme of perpendicularity often serves
as an accurate depiction of the seaward extensions of the coast. How-
ever, where the geography is irregular, with rounded configurations and
multiple changes in the direction of the coast, this approach mistakes
form for substance®.

Y 1.C.J. Reporis 1969, p. 31, para. 44,

® 1 C.J. Reports 1969, pp. 31-32, para. 44,

¥ 1.CJ. Reports 1969, pp. 17-18, para. 8.

® [.C.J. Reports 1969, p. 30, para. 41.

4 [ CJ. Reports 1969, p. 31, para. 43.

42 Anglo- French Continental Shelf award, p. 110, para. 234.
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73. Where the distance principle is the basis of title, as in the
present case, the inappropriateness of the United States conception
becomes most obvious and pronounced. The most fundamental charac-
teristic of the distance principle is that the maritime zone of a coastal
State extends outward in every direction within the prescribed distance
from the coast. This forms the basis of what Canada referred to in its
Counter-Memorial as the radial projection of the coasts®®. In this frame-
work, no single direction is legally preferred. The United States version
of the seaward extension of the coasts cannot be reconciled with the
distance principle as a basis of title, because it implies that an extension
at right angles to a continentally determined coastal front is legally
preferred to an extension in any other direction.

74. When the land boundary is situated in a deep coastal con-
cavity, the conception of a scaward extension based on perpendicularity
is almost always inappropriate, whatever the basis of title. This is
because the oppositeness implied by this configuration creates converg-
ing frontal extensions within the concavity, stating rather than solving
the problem of delimitation within that area. When the perpendicular
extensions emerge from the zone of convergence created by the con-
cavity, they almost always lie off another coast that is quite distinet
from, and far closer than, the coastal front that is alleged to gencrate the
extension [Figure I}. The logic of a scheme of appurtenance that sys-
tematically attaches a maritime area to the more distant coast (often far
more distant) is manifestly unsound. It detaches the delimitation of the
seaward areas from the coasts that actually abut those areas, and
accordingly it violates the basis of title either within a framework of
natural prolongation or under the distance principle.

75. These difficulties are clearly apparent in the manner in which
the United States has applied its scheme to the Gulf of Maine area.
Figure 31 of its Memorial, which has resurfaced as Figure 23 of its
Counter-Memorial, shows the absurdities and inequities that result from
the United States conception of the seaward extension of the coast. At
its greatest extension, the arrow that describes the projection of eastern
Maine is almost twice as far from the coast of Maine as from that of
Nova Scotia. The colour-coding (pink for the United States and blue for
Canada) helps to illustrate the unsoundness of this interpretation of
geography. The United States scheme places the Canadian territorial
sea a few miles off Cape Sabie within the United States extension
(pink), even though these waters are not only Canadian but also over
100 nautical miles from the United States: and it must produce this
result if a scheme of perpendicularity is to be maintained in this complex
geographical situation. The United States is forced to this extreme posi-
tion for the simple reason that once the Canadian coast is allowed to
begin projecting in the direction of Georges Bank, there is no conceivable
reason why it should not project as far in that direction as the corre-
sponding portions of the United States coast.

*} Canadian Counter- Memorial, pp. 62-63, paras. 151-152; pp. 233.237, paras. 564-568;
Figures 15 and 41. c
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76. The United States contention that Maine and New Hamp-
shire are entitled to a perpendicular extension “seaward to the limits of
coastal-State jurisdiction*” is therefore unfounded in law. The claim
fails in the light of the greater proximity of Nova Scotia in much of the
area in question. [t also fails, of course, because Maine and New Hamp-
shire are not independent States, and there is no basis in international
law for attributing particular entitlements to the politicai subdivisions of
a sovereign State. The United States proposition, in any event, is a vari-
ant of the “sector” theory advanced in the North Sea Continenial Shelf
cases*®, in the sens¢ that it implies a guaranteed extension Lo a given
point on the map for the coasts of both Maine-New Hampshire and
Massachuselts, whatever the geographical and other circumstances. That
theory depended on the doctrine of the just and equitable share, and
was, of course, rejected by the Court.

77. But the repeated suggestion in the United States Counter-
Memorial that Canada seeks to deny a seaward extension to the coasts
of Maine and New Hampshire is clearly misleading. On the contrary,
the Canadian claim accords these coasts an ample seaward extension,
comprising a greater area within the Gulf of Maine than is left to

Canada*. Indeed, paragraph 355 and Figure 35 will show that the argu-
ment that the Maine and New Hampshire coasts are being wrongly
denied their seaward extension is inconsistent with the position of the
United States throughout the course of the dispute until the Memorials
were filed in September 1982, What Canada contests is not that the
coasts of Maine and New Hampshire should have a full seaward exten-
sion; it is the entirely different proposition that these coasts should have
an wunlimited seaward extension, based on perpendicularity, into areas
that are closer and much more closely related to the Nova Scotia
landmass. .

78. Perpendicularity, in Canada’s view, has never been and is not
now a basis of title, The appropriateness of its use, either as a method of
delimitation or as a mode of conceptualizing the geography, is wholly
dependent on the geographical circumstances of the relevant area. If the
perpendicular extension of coastal fronts were a basic principle of |
appurtenance, as the United States suggests, perpendicularity would
necessarily acquire a special status as a method of delimitation; for only
in this way could the scheme of perpendicular extensions envisaged by
the United States be respected. The net result would be the creation of a
“perpendicularity-special circumstances’™ rule to serve in the place of the
equidistance-special circumstances rule heretofore known to the law. The
Canadian Counter-Memorial has shown that there is no basis in the law
or in State practice for such a view, and that perpendicularity is in fact
an infrequent method of delimiting offshore areas®.

*“ United States Counter- Memorial, p. 189, para. 298.

5 1.C.J. Reports 1969, pp. 20-23, paras. 15-20.

* Canadian Memorial, p. 153, footnote 86. See also Reply, Chap. VI, footnote 23.
1 Canadian Counter- Memorial, pp. 265-273, paras. 633-644.
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79.  The plain fact is that a scheme of perpendicularity cannot be
applied to an area where two of the relevant coasts (forming part of a
series) are virtually at right angles to each other. The position of Nova
Scotia, as well as its importance and extent, therefore ruie out this
approach ab initio in the Gulf of Maine area. This insuperable difficulty
requires the United States to improvise a whole series of make-shift con-
trivances in an effort 1o keep its basic scheme intact. First, the reliance
on macrogeography is essential if the configuration of Nova Scotia is to
be deprived of its normal and proper effect. Secondiy, the terminal point
of the cxisting international boundary must influence the course of the
entire maritime boundary — not in spite of the fact that it lics well to
the north of the Nova Scotia landmass and therefore fails to reflect the
position and importance of that area, but precisely because of that fact.
Thirdly, the southwest coast of Nova Scotia must be reduced to the sta-
tus of a “secondary” coast for exactly the same reason. All of these
devices are essential if the coasts of the Parties are to be depicted as
laterally aligned, adjacent coasts of a configuration where a scheme of
perpendicularity could plausibly be applied either as a basis of appurte-
nance or as a method of delimitation. All of them have as their single
purpose the elimination of the cffect of the Nova Scotia coasts that abut
the relevant area. The entire structure of the United States argument, in
short, is aimed at refashioning the geography of the relevant area.

2. The Myth of the “"Natural Boundary”

80. The United States alleges that the Northeast Channel “helps
10 create and to define a natural boundary” in the Gulf of Maine area®.
Canada has already demonsiraled that there is no scientific basis for this
argument*’, and paragraphs 162 to 200 of the present Reply provide fur-
ther evidence to this effect. The issue addressed here is the relationship
between the United States theory and the legal basis of title.

81. Canada’s position on the concept of the “natural boundary”
as a matter of law is set out in the Canadian Memorial®® and Counter-
Memorial®'. It need only be noted here that a “natural boundary™ was at
least a hypothetical possibility when natural prolongation represented the
fegal basis of title, in circumstances where the delimitation of the conti-
nental shelf involved an area that exhibited “such a marked disruption or
discontinuance of the sca-bed as to constitute an indisputable indication
of the limits of 1wo separate continental shelves, or two separatc natural
prolongations®”, In the present case, the Parties agree that the seabed in .
the Gulf of Maine area is part of a single, continuous continental shelf:

® United Siates Counter-Memorial, pp. 198 and 203, para. 315.

* Canadian Counter- Memorial, pp. 68-99, paras. 168-245; Canadian Counter- Memorial,
Annexes, Yol, 1.

*# Canadian Memorial, pp. 130-131, paras. 305-310; p. 183, para. 428(d).
' Canadian Counter- Memorial, pp. 221-225, paras. 529-538.
2 1.C.J. Reports 1982, p. 57, para. 66.
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in other words, that there is no “natural boundary” dividing two scpa-
rate natural prolongdtlons” This fact alone is sufficient to dlsposc of the
United States thesis.

82. In addition, however, it must again be emphasized that the
boundary in this case is a single maritime boundary dividing, in effect,
the 200-mile exclusive economic zones of the Parties. In these circum-
stances, a ‘“natural boundary” becomes an even more implausible
concept in both fact and law; for such a boundary would have to be
“natural™, first, in terms of the seabed — which the Parties agree it is
not — and secondly, in terms of the water column as well, in complete
deftance of the essential continuity that characterizes ocean systcms.
Thirdly, such & boundary would also have to takc account of the dis-
tance principie as the legal basis of title, which it clearly cannot do. And
SJourthly, it would have to be consistent with an equitable result, whereas
in fact it has been advanced to produce a result as far removed from
equity as possible.

83. The concept of the natural boundary has fared poorly both in
the jurisprudence respecting the continental shelf and in State practice,
The Norwegian Trough was ignored in establishing maritime boundaries
in the North Sea. The 4ngla-French Continental Shelf award held that
the Hurd Deep-Hurd Deep Fault zone was simply “a fact of nature™; its
usc for purposes of delimitation *would run counter 1o the whole tend-
ency of State practice on the continental shelf in recent years®”. In the
Tunisia- Libya Continental Shelf case, both parties founded their respec-
tive positions on the physical characteristics of the seabed and subsoil;
and both positions were emphatically rejected by the Court®.

84. The judgment in the Tunisia-Libya Continental Shelf case
noted the possibility — but only as a hypothetical possibility — that a
struclure not amounting 10 an interruption of the shelf might in certain
circumstances be taken into account in determining the course of a con-
tinenal shelf boundary®. It made clear, however, that the appropriate-
ness of such use would be wholly dependent upon whether the result so
obtained was in itself equitable. A geomorphological feature could figure
only ""as onc of several circumstances considered to be the elements of an
cquitable solution®™; in other words, as a means and not as an end in
itself. This, in the final analysis, is the fatal flaw in the United States
proposal that the Northeast Channel should function as a natural bound-
ary. The solution is utterly devoid of equity. It disregards both the
relationship of the offshore area to the coastal geography, and thus
the maxim that the land dominates the sea, and the other relevant

3% Canadian Counter- Memorial, p. 27, para. 60.
3 Anglo-French Continental Shelf award, p. 63, para. 107
© 3 L.CJ. Reports 1982, pp. 53-54, para. 61, p. 58, paras. 67-68.
3¢ 1.C.J. Reports 1982, p. 58, para. 68; p. 64, para. 80.
ST I.C.J. Reports 1982, p. 58, para. 68.
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circumstances that must be taken into account as the elements of an
equitable selution. The United States concept must fail because it is nei-
ther an equitable principle nor a manifestation of the legal basis of title.

Section II1. The Parties Disagree on the Need for Legal Criteria
for the Identification and Balancing-Up of the
Relevant Circumstances

A. CANADA RELIES UPON RELEVANT CIRCUMSTANCES THAT ARE
RoOOTED IN THE OBIECT AND PURPOSE OF THE ZONES TO BE DELIMITED

85. The surest guide to the right solution in law, to the extent
that the law itself fails to spell out the answer in precise and detailed
terms, lies in the object and purpose of the legal rule or régime that gov-
erns the case. The notion of equitable principles is especially closely
associated with the goal of fidelity to the object and purpose of the
régime. Professor Reuter has identified a respect for “la finalité”, the
object and purpose of a legal rule, as one of the principal ways in which
equity makes its presence felt in international law*. Similarly, the law of
treaties requires the object and purpose of a treaty to be taken into
account in its interpretation. For Canada, accordingly, the relevant
circumstances in the present case must be associated with the subject
matter of the zones to be delimited. The United Siates, on the other
hand, offers no legal criteria of relevance and puts forward a claim of
“dominance™ based on extrancous State activities.

1. An Established Dependence Linking the Adjacent Coasts to the
Fisheries of the Relevant Area

86. The Canadian Counter-Memorial has shown that the develop-
ment of international law respecting 200-mile fishing zones or exclusive
economic zones was associated from the outset with a single dominant
purpose®. This purpose is an economic one, based upon a recognition of
the special dependence of coastal States upon the resources of their
coasts, and its main object is to secure for present and future generations
of coastal State populations the primary benefit of the maritime
resources of their adjacent walers. The progress of the international
negotiations and State practice that led to this recognition was accom-
panied and encouraged by the jurisprudence of the Court. The Fisheries
case, and to a far greater extent the Fisheries Jurisdiction cases of 1974,
accorded legal significance to the economic dependence of coastal popu-
lations or communities upon the fisheries of their adjacent waters.

87. Although the Fisheries Jurisdiction cases were not concerned
with delimitation as such, the determination of the Court with regard to

* P. Reuter; “Quelques réflexions sur 1'équité en droit international.” Revue belge de
droit inlernational, Vol. 15, 1980, pp. 165-186.

% Canadian Counter- Memorial, pp. 191-193, paras. 460-463.
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equitabie principles in those cases is directly relevant to the present case.
The Court can surely look to its judgments in closely associated fields to
determine what principles are cquitable, and what solutions may prop-
erly be regarded as derived from the applicable law. Indeed, the Court
drew a parallel with the North Sea Continental Shelf cases in the pas-
sage of the Fisheries Jurisdiction cases dealing with the notion of an
equitable solution derived from the applicable law®.

88. More generally, the United States discussion of the manner in
which the relevant jurisprudence has dealt with economic factors is not
only in error; at times it is wholly at odds with the language the courts
actually used. There is, for example, no evidence whatever that the refer-
ence in the North Sea Continental Shelf cases to the relevance of natu-
ral resources “so far as known or readily ascertainable®'” was intended
to be limited to the issue of the unity of deposits, which, the Court noted,
were frequently divided in State practice®?. Similarly, the reference to
the potential relevance of the presence of oil wells in the Tunisia-Libya
Continental Shelf case is found in a passage of the judgment dealing
with economic factors®; the context demonstrates that it was not, con-
trary to the United States contention, cited by the Court as evidence of
the conduct of the parties.

89 In the Fisheries case, the Court invoked the “vital needs” of
the population and the “reality and importance” of certain economic
interests; long usage was referred to as evidence attesting these charac-
teristics, and not as the essence of the interests as such®. Finally, the

@ [.C.J. Reports 1974, p. 33, para. 78; p. 202, para. 69.
81 [.C.J. Reports 1969, pp. 53-54, para. 101(D){(2)(dispositif).
2y . J. Reports 1969, pp. 51-52, para. 97; p. 52, para. 99.
8 F.C.J. Reports 1982, pp. 77-78, paras. 106-107.
8 [ CJ. Reports 1951, pp. 128, 133 and 142
“In these barren regions the inhabitants of the coastal zone derive their liveli-
hood essentially from fishing.
Such are the realities which must be borne in mind in appraising the validity of
the United Kingdom contention that the limits of the Norwegian fisheries zone
laid down in the 1935 Decree are contrary 10 international law.

Finally, there is one consideration not to be overlooked, the scope of which
extends beyond purely geographic factors: that of certain economic interests pecu-
fiar to a region, the reality and importance of which are clearly evidenced by a
long usage. [{1alics added.]

Such rights, founded on the vital needs of the population and attested by very
ancient and peaceful usage, may legitimately be taken into account in drawing a
line which, moreover, appears to the Court to have been kept within the bounds of
what is moderate and reasonable.”

+ For discussions of economic dependence as an equitable principle, see: C, Wilfred Jenks:
The Prospects of Inlernational Adjudication. London, Oceana Publications, 1965,
pp. 327-328; V. D. Degan: L'Equité et le Droit international. La Haye, Martinus Nijh-
off, 1970, p. 225; S. Rosenne: The Law and Practice of the International Court. Ley-
den, A. W. Sijthoff, 1965, Val. 2, pp. 605-606.



32 GULF OF MAINE [36)

importance which the Grisbadarna award accorded to economic depend-
ence upon the fishing banks in question is surely manifest, contrary to
the view held by the United States: the tribunal expressly. referred to the
“greater importance” of the fishery 10 the Swedish inhabitants of
Koster®®, Indeed, a well-known study based upon a broad survey of
adjudications and arbitrations dealing with boundaries, both maritime
and terrestrial, has concluded that established economic interests have
dominated the general international law of maritime claims, and that
“[a]ctual exploitation of the resources of the disputed area is probably
the most decisive consideration®”,

90. Canada atiaches importance to a specific category of eco-
nomic circumstances in the present case: the established economic
dependence of the inhabitants of the geographically adjacent coasts upon
the resources of the relevant area. Canada does not rely on exiraneous
considerations of relative national wealth or poverty (although such con-
siderations are often implicit in the evidence adduced by the United
States®); nor does it rely upon prospective or contingent economic inter-
ests similar to those that might be represented by a hydrocarbon discov-
ery in the context of a case céntred on the continental shelf.

91. The issue here is economic dependence as an established fact,
and as an expression and consequence of the physical geography. This
economic dependence links the geographically adjacent coasts to
resources located squarely in the area in dispute, in contrast to the situa-
tion considered in the Tunisia- Libya Continental Shelf case®, In further
contrast, of course, this is a case where fishery resources are directly in
issue, and central to the dispute, and it is these resources that form the
basis of the cconomic dependence invoked by Canada. It is a known
dependence upon the known resources of the disputed area; and the
jurisprudence has recognized the relevance to delimitation of the natural
resources of the area, “so far as known or readily ascertainable™.

92. In sum, the atiempt by the United States to exclude the con-
temporary fishery from the relevant circumstances is not supported by
the jurisprudence. Nor can it be reconciled with the object and purpose
of the new régime to be delimited by the single maritime boundary.

2. State Conduct Directly Associated with the Rights
and Jurisdiction in Issue

93. The Tunisia-Libya Continental Shelf case stressed the
importance of equitable considerations arising during the history of the

6. 113 Scott, ed.: The Hague Court Reports. New York, Oxford University Press, 1916,
p. 131,

% A. L. W. Munkman: *Adjudication and Adjustment — International Judicial Decision
and the Settlement of Territorial and Boundary Disputes.” The British Year Book of
International Law, Vol. 46, 1972-1973, p. 101. Reply. Annexes, Vol. II, Fart IV,
Annex 2. ] )

¢ Canadian Counter-Memorial, pp. 115-118, paras. 286-294.

& Canadian Memorial, pp. 132-134, paras. 313319,
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dispute and in the course of events leading up to the dispute®®. Indeed,
the two paragraphs of the dispositif dealing with the inner sector of the
boundary make it clear that the conduct of the parties was the decisive
consideration for that portion of the delimitation™. This was so even
though the Court emphasized that it had not made a finding of an agree-
ment — even a tacit agreement — or a ruling based on estoppel or a
similar ground. Rather, the Court saw in the relevant conduct of the
parties an indication of what the parties themselves might have con-
sidered an equitable result during the course of the evolution of the
dispute™.

94, Against this background, the United States contention that
the 1979 Agreement on East Coast Fishery Resources is irrelevant and
inadmissible because it was ultimately left unratified by the United
States Senate™ seems to miss the point altogether. The significance of
the agreement is obviously not that it is or may yet become a treaty in
force. Rather, its negotiation constitutes both evidence and a recognition
of the nature, the extent and the legitimacy of Canada’s interest — con-
temporary and historical — in the fisheries of Georges Bank. What the
United States position comes down to is that the Court must disregard
the history of the dispute. This is a novel and almost unprecedented posi-
tion that clearly runs against the grain of the jurisprudence. One part of
the history of the dispute is made inadmissible by Articie V,
paragraph 1, of the Special Agreement: any proposals directed to a
maritime boundaries settlement or responses thereto. The argument that
the 1979 Agreement on East Coast Fishery Resources should also be
made inadmissible because it would “penalize the United States for
engaging in good-faith negotiations™ is a clear attempt to amend the
Special Agreement by broadening the terms of Article V.

95. That the negotiation of the 1979 fisheries agreement formed
an integral part, and indeed the central component, of the boundary
negotiations is unquestioned. The United States attempt to assimilate the
agreement — signed by the Secretary of State and strongly endorsed by
the President — to a “without prejudice” proposal in the course of
negotiations is simply a misuse of language and of legal categories.

96. The United States position on this issue is profoundly incon-
sistent with the broad — and generally excessively broad — position it
has taken on the,relevant circumstances respecting almost every other
issue. On the one hand, it holds that such extraneous issues as a wartime
operational agreement between military authorities, or cartographical
and navigational services undertaken as high seas activities long before
extended coastal State jurisdiction was even contemplated, are relevant

® [.C.J. Reports 1982, pp. 70-71, paras. 93-96; pp. 83-84, paras. 117-118.

% [.C.J. Reports 1982, pp. 92-94, paras. 133(C)(}) and £33(C)(2).

" 1.CJ. Reports 1982, p. 84, para. 118.

" United States Counter-Memarial, p. 7, para. 8; pp. 151-154, paras. 225-233.
7 United States Counter- Memorial, p. 210, para. 330.
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to the equities of this dispute. On the other hand, it urges that a signed
agreement negotiated as an essential aspect of the same dispute, and
designed for the purpose of protecting established fisheries in the dis-
puted arca, is legally irrelevant and inadmissible. [f the history of the
dispute and the recognition of established interests are to be taken into
account, in conformity with the jurisprudence of the Court, the 1979
Agreement on East Coast Fishery Resources must figure as a relevant
circumstance of considerable importance.

B. THE UNITED STATES Ct.AIM OF “DoOMINANCE” RELIES
UPON ACTIVITIES NOT RELATED TO THE OBJECT AND
PURPOSE OF THE ZONES TO BE DELIMITED

97. The United States relies upon an historical record which, in
its view, discloses a “predominant™ United States interest on Georges
Bank and “complete dominance” over the Gulf of Maine area in general.
[t attempts to sustain this assertion, on the one hand. by factual exagger-
ations and distortions and by a geographical frame of reference that
merges the entire New England coastal area with the portion of Georges
Bank claimed by Canada. On the other hand, it builds its claim of gen-
eral “dominance” by dispensing with legal criteria of relevance and
weight — by aggregating a variety of high seas activities, extraneous by
virtue of their subject matter or the legal context of the era when they
took place, or both. As the Canadian Counter-Memorial stated: “This
admixture of irrelevant arcas and irrelevant activities creates a hope-
lessly confused and distorted image of the historical record, which exag-
gerates the United States role beyond any semblance of authenticity™”.

98. The Canadian Counter-Memorial and the Annexes thereto
have dealt fully with both the factual inaccuracy and the legal irrele-
vance of many of the State activities invoked by the United States —
cartography and marine scientific rescarch, navigation and defence, and
search and rescue’™. The United States concedes that none of these
activities can vest it with an historic title, but fails to offer a substantive
explanation of why they should be taken into account at all’s. Canada’s
view, in summary form, is that they are legally irrelevant on three sepa-
rate grounds. First, they took place for the most part at a time when
extended coastal State jurisdiction was entirely uncontemplated, and the
principles of intertemporal law consequently rule out their consideration.
Second{y, most of these activities are even today unrelated to the subject
matter of the zones to be delimited and remain in the category of high
seas freedoms that may be exercised in common with other nations.
Thirdly, they do not and cannot provide indicia of what the Parties
themselves have considered an equitable result.

™ Canadian Counter-Memorial, p. 143, para. 359.
¥ Canadian Counter- Memorial, pp. 142-187, paras. 356-456.
% United States Counter- Memorial, p. 83, paras. 103-106.
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99. The dominance thesis fails when confronted with Canadian
continental shelf activities and the long-term oil and gas permits that
Canada alone has issued in what has become the disputed area. The
dominance thesis fails again when confronted with the modern Canadian
fishery on Georges Bank, where Canadian fishermen take almost 85 per-
cent of the total catch by value in the disputed area’”. Moreover,
although the Parties are deeply divided on the history of the fishery,
even the United States is prepared to recognize that the Canadian fish-
ery was cstablished on Georges Bank *“16 years” before the first bound-
ary negotiations were held in 1970, and that it became significant in
“the early 1960s™".

100. The dominance thesis, unfounded as it is in fact, is also built
upon legal quicksand. The criteria of relevance and weight implicit in
the United States thesis are in many cases the exact opposite of what
common sense would suggest. The United States holds that contempo-
rary fishing patterns and the economic dependence associated with these
patterns are irrelevant because they might conceivably be impermanent
(although the evidence clearly shows their stability™). Yet it argues at
the same time that the obsolete fisheries of early historical times, whose
impermanence has been a known fact for generations, are of vital impor-
tance. It submits that operational practices totally unrelated to fisheries
or to the continental shelf should be taken into account. At the same
time, however, it contends that an agreement directly related to the fish-
eries of the boundary area, and negotiated in contemplation of the
200-mile era, must be excluded from consideration. Examples such as
these underscore the vital necessity of selecting and weighing the rele-
vant circumstances in terms of the real function and purpose of the
zones to be divided by the single maritime boundary in issue.

Conclusion

101. The Canadian position 1s based upon equity within the law.
It takes account of the conventional law, the basis of title, and the prin-
ciple of equality within the same order, and applies them to achieve an
equitable solution in the light of the relevant circumstances of the case.

102. The United States position, on the other hand, is a compos-
ite of improvised concepts and misconceived principles of maritime
boundary delimitation. The United States pays no heed to the equidis-
tance-special circumstances rule of Article 6 of the Convention on the
Continental Shelf, It suggests that delimitation can be divorced from the
basis of title in international law, notwithstanding the close association
of the two issues that lies at the core of the reasoning of the North Sea

™ Canadian Counter- Memorial, p. 104, para. 254; Figure 27.
™ United States Counter- Memorial, p. 207, para. 322.
™ United States Counter- Memorial, p. 126, paras, 163-164; pp. 136-137, para. 191.
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Continental Shelf cases. Its conception of the geographical relationships
substitutes cartographical impressionism for the functionalism that char-
acterizes the nature and purpose of the maritime zones to be delimited.
It seeks to exclude the central developments in the history of the dispute
from the relevant circumstances, despite the significance such factors
were accorded in the Tunisia- Libya Continental Shelf case. 1t disagrees
with the conception of equitable principles set out in that same judg-
ment. Repeatedly, in these and other ways, the United States directly
chaltenges the principles of the jurisprudence and the reasoning of the
Court.

103. Beyond the many specific issues that divide the Parties there
lies a more fundamental difference of approach. If the norm of equitable
principles is to be more than *‘abstract justice” or equity outside the law,
these principles must reflect the legal nature of the zones to be delim-
ited: their object and purpose and the basis of entitlement. The Canadian
position takes these considerations into account, while the United States
position is aimost entirely divorced from them.

104. The Uniled States appears to forget that the law of the sea
forms an integral part of the law of maritime boundary delimitation.
This i1s a crucial point, for the issues that divide the Parties must be
examined in the light of the internal principies of the legal system giving
rise to the zones to be delimited, as advocated by Canada, and not, as
advocated by the United States, in the light of “principles™ that are
largely external 1o that legal system. This done, there can be no question
of denying the existence of Nova Scotia on macrogeographical or
geopolitical grounds; no assertion of a “natural boundary” on new-found
“ecological” grounds; no pretended right of “dominance™ on the basis of
eighteenth-century cartography, or military arrangements, or coopera-
tion in search and rescue activities; and, finally, no claim to monopoly on
the basis of administrative convenience and the alleged incompatibility
of fisheries management policies. These are the untenable propositions
underlying the United States claim, as demonstrated in the Canadian
Counter-Memorial*®. When they have been disposed of in the light of the
fundamental concepts of the applicable law, the search for an equitable
result can then proceed to the identification and balancing-up of truly
relevant circumstances.

8 Canadian Counter-Memorial, p. 7, para. 16, where these untenable propositions of the
United States are set oul as follows:
“(a) that Nova Scotia does not exist;

(b) that nature itse!f has fixed a maritime boundary in the Gulf of Maine area;

(¢} that the United States has an inherent or acquired right of ‘dominance’ over
the Gulf of Maine area;

(d) that administrative conveni¢nce or managerial expediency requires that all the
resources of Georges Bank should be allocated to the United States.”
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CHAPTER 11

CONTINENTAL GEOGRAPHY OR THE GEOGRAPHY OF
THE GULF OF MAINE AREA

Introduction

105. The most fundamental issue that divides the Parties in
respect of the geographical circumstances is that of an appropriate geo-
graphical framework. Such a framework provides an indispensable crite-
rion for distinguishing between relevant and irrelevant circumstances, as
well as for establishing the appropriate scale to assess the relative impor-
tance of geographical features, their relation to each other, and their
proportionate or disproportionate effects upon a given delimitation.

106. While the United States pleadings lack an appropriate and
consistent geographical framework, the entire structure of the United
States argument rests on the implicit assumption that the North Ameri-
can continent is the geographical framework for the case. This permits
the United States to shift the various “relevant areas™ it uses to identify
the geographical and other relevant circumstances, adjusting the limits
of each area with a view to producing the desired result.

107. This macrogeographical approach is devoid of any legal
basis. In the framework of the Gulf of Maine area it is readily apparent
that the general direction of the land boundary is north-south; that the
territories of the Parties are aligned in an east-west relationship; that
both coasts undergo several changes in general direction in order to form
the deep concavity that is the Gulf of Maine!; and that there is no geo-
graphical basis for a hierarchical distinction of “primary” and
“secondary” coasts. In the framework of the Gulf of Mainc area, it is
also apparent that Nova Scotia and the Bay of Fundy are major geo-
graphical features that establish the general direction of the coast on the
eastern side of the Gulf, while Cape Cod and Nantucket Island are inci-
dentatl special features that depart radically from the general direction of
the New England coast. Logic alone suggests that there must be a con-
siderable degree of oppositeness between the coasts that form the sides of
a deep concavity and that it is impossible to draw a perpendicular to
Opposite Or concave coasts.

108. The Parties agree that the Gulf of Maine area comprises
two geographical areas, divided by a hypothetical closing line between
Cape Sable and Nantucket Island. While jurisdiction over concave sea
areas is generally extended from the coasts that border these areas,

' The United States pleadings refer to the Gull of Maine as a “large concavity”, “con-
cavity”, *the coastal concavity that is the Gulf of Maine™, “deep coastal concavity” and
“deep coastal concavity such as the Gull of Maine”. See Unired States Memorial, p. 19,
para. 25; p. 173, para. 286; p. 174, para. 290; United States Counter- Memorial, pp. 22-
23, para. 29; p. 24, para. 31; p. 183, para. 291; p. 184, para. 294; pp. 226-227, para.
375; pp. 261-262, para. 404; p. 265, para. 410(a).
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Jjurisdiction over open sea areas is generally extended from the — often
convex — portions of the coast that abut them. The United States, how-
ever, ignores this distinction in arguing that the outer area, which lies off
the coastal wings of the Gulf of Maine, is appurtenant to the relatively
remote coasts at the “back of the Gull*’,

109. The United States adduces no factual evidence in support of
this contention. It relies instead on a geometrical formula and on a newly
invented distinction between “‘primary” and “‘secondary’ coasts. But in
ignoring all the evidence that shows that Georges Bank is most strongly
linked in physical and human terms to the coastal wings of Nova Scotia
and Massachusetts that abut the outer area, the United States divorces
the applicable law from the relevant facts. These facts demonstrate that
Georges Bank is geographically appurtenant to the coasts to which it is
most proximate, and that the. eastern half of Georges Bank, the area
under Canadian claim, is appurtenant to the coast of Nova Scotia.

Section I. The United States Approach Lacks an Appropriate
and Consistent Geographical Framework

110. Three major differences divide the Parties on the concept
and use of a “relevant area” in this case.

{a@} Canada has identified as relevant only those geographical circum-
stances found within the Gulf of Maine area, whereas the United
States treats as relevant — and indeed as determinative —
macrogeographical factors derived from a continental framework;

{b) Canada has defined the Gulf of Maine area by reference to the Spe-
cial Agreement, to common usage, and to recognized geographical
and legal criteria, whereas the United States has defined the area by
reference to its own boundary proposal; and

{¢) Canada has used the concept of the relevant area to identify the
relevant circumstances in this case, whereas the United States arbi-
trarily employs different areas to identify different categories of
allegedly relevant circumstances.

A. THE UNITED STATES USES MACROGEOGRAPHY TO REFASHION THE
GEOGRAPHY OF THE GULF OF MAINE AREA

111. The United States interpretation of the geographical cir-
cumstances in this case rests on the implicit assumption that the relevant
area is the North American continent. The United States method and
line are based on the following sequence of arguments, each of which
can be explained only in terms of a continental frame of reference:

(a) that there is a single general direction of the coasts in the Gulf of
Maine area, which conforms to the general northeastera direction of
the Atlantic coast of North America from Newfoundland to Florida;

2 United States Counter~Memorial, pp. 183-184, para. 292; pp. 261-262, para, 404.
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(b) that the coasts aligned parallel to this single general direction are
“primary” coasts and that all others are “secondary” coasts;

(¢) that State jurisdiction extends from the coast into the sea in one
direction only, that direction being perpendicular to the single gen-
eral direction of the Atlantic coast of North America;

(d) that the general direction of the relevant part of the land boundary
is east-west and the juxtaposition of the relevant territories of the
Parties ts north-south;

(e) that because the southwest coast of Nova Scotia is, first, “aberrant”
to the single general direction of the Atlantic coast of North
America and, secondly, a “protrusion” south of the international
boundary terminus, it should be ignored in the delimitation in defer-
ence to the “primary” coast of Maine; and

(/) that, for the purposes of delimitation, the deep concavity that is the
Gulf of Maine should be ignored and the boundary determined by
reference 10 the hypothetical single general direction of the coasts.

112. If the land boundary is relevant at all in this case, it is
because its general north-south direction creates an east-west juxtaposi-
tion of the two countries in the relevant area®. Having focused on the
single point of the boundary’s intersection with the coast, however, the
United States then shifts its atiention to the macrogeographical relation-
ship of the Parties. In so doing, the United States abandons the geogra-
phy of the relevant area in favour of the legally irrelevant geography of
the remote continental hinterland. The assertion that the “broad geo-
graphical relationship of the Parties™ (i.e., the transcontinental relation-
ship) is “north-south®”, is on purely factual grounds a substantial
oversimplification of the macrogeographical realities. What is more
important, however, is that it ignores the only portion of the land bound-
ary that might be considered legally relevant: the lengthy north-south
boundary that divides the territory of the Parties north of the Gulf of
Maine area, and that intersects the coast within that area®. [Figure 2
compares the scale of the Gulf of Maine area with that of the western
Mediterranean and demonstrates the inappropriateness of a geographical
framework that encompasses a vastly more extensive continental area.]

113. The argument that the southwest coast of Nova Scotia is
“aberrant to the gencral geographical relationship between the Parties®”

3 Canadian Memorial, p. 21, para. 18; pp. 29-31, paras. 36-43; Canadian Counter-
Memorial, pp. 35-36, paras. 81-86,

* United States Memorial, pp. 3-4, para. 11; p. 11, para. 20; p. 169, para. 280; p. 174,
para. 289, United States Counter-Memorial, p. 14, para. 19; pp. 22-23, para. 29,

I The length of the Canada-United States land boundary dividing New Brunswick and
Maine, measured by a straight line from the mouth of the St. Croix River to the tri-
point of the New Brunswick-Québec-Maine boundary is 294 kilometres. This part of the
Canada-United States boundary is approximately egual Lo the combined length of the
Franco-Italian and Franco-Swiss boundaries from the Ligurian Sea to Geneva (291
kilometres when measured by a straight line). See Figure 2.

& United States Counter- Memorial, pp. 3-4, para. 7; pp. 190-193, para. 301.
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{which is the reason for its relegation to the status of a ‘‘secondary”
coast) is based upon a similar misconception of the relevant geography.
It appears in vet another version in the companion argument that Nova
Scotia should be discounted because its coast extends “south of the inter-
national boundary terminus™’. In both cases, the point is that Nova
Scotia should be given less than full effect because its configuration
departs from certain continental {and transcontinental) trends as viewed
by the United States. On the one hand, Nova Scotia’s southerly limit is
said to offend the alleged “north-south” relationship of the Parties on a
transcontinental scale; on the other hand, the direction of its southwest
coast is said to violate the alleged general direction of the entire Atlantic
seaboard. Both arguments amount to a refusal to give effect to the geog-
raphy of the Gulf of Maine area as it actually exists, and to refashion
geography instead. The configuration of the Nova Scotia coast, which
together with the coast of southeastern New England creates the Gulif of
Maine, could only be considered “aberrant™ if Nova Scotia were an inci-
dental feature. Its geographical scale alone makes nonsense of that
assumption [Figure 3], as does the fact that its coast is a major defining
feature of the Gulf of Maine and therefore of the relevant area.

114, Every major concavity or convexity implies major changes in
the direction of the coasts. If the United States concept of “secondary™
coasts were sound, it would follow that the sides of every concavity or
convexity would have to be discounted, no matter what the scale of the
feature. The whele notion of a legal inequality in the status of coasts -
the notion of “primary” and “secondary™ coasts with unequal offshore
entitlements — was ruled out by the principle of equality within the
same order enunciated by the Court in the North Sea Continental Shelf
cases®

B. THE UNITED STATES DEFINES THE GULF OF MAINE AREA ON THE
Basis OF ITs BOUNDARY PROPOSAL

115. The United States Memorial defined the Gulfl of Maine area
or the “relevant area”™ as the “coasts and geographical features from
Nantucket Island to Cape Canso, on both sides of the international
boundary terminus, and the marine areas seaward from these coasts
to the limits of coastal State maritime jurisdiction®”. [ltalics added.]
The United States confirms this definition of the “‘relevant area™ in its
Counter-Memorial'®, but nowhere does it provide any explanation or jus-
tification for the area selected. The United States appears to assume
that this definition of the Gulf of Maine area is self-evident, even though

? United States Memorial, pp. 3-4, para. 11; pp. 173-174, paras. 288-289; p. 214, Sub-
mission B(1)e), United States Counter-Memorial, pp. 3-4, para. 7; p. 24, para. 31;
pp. 190-193, para. 301; p. 270, Submission B(1){e).

8 I.C.L. Reporis 1969, pp. 49-5C, para. 9t.
* United States Memorial, p. 19, para. 25.
10 United States Counter- Memorial, p. 13, para. 16 and footnote 2.
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it has no basis in common usage or in recognized geographical and legal
criteria''.

116. While the Parties agree that the Gulf of Maine area encom-
passes all the waters and coasts comprising the concavity landward of a
line between Cape Sable and Nantucket Island, including the Bay of
Fundy, they disagree as to what parts of the coasts abutting the Atlantic
Ocean on either side of the Gulf are relevant to the delimitation. Canada
treats the Gulf of Maine itself as the axis upon which the geographical
frame is balanced, and therefore regards the relevant coasts as extending
both northeast and southwest of the entrance to the Gulf. In the absence
of natural defining features, Canada uses criteria of human geography
— established fishing links to the area to be delimited — to set the
approximate limits of the relevant coasts at Lunenburg, Nova Scotia,
and Newport, Rhode Island®.

117. The United States extends the “relevant area” in one direc-
tion only, that is, along the coast of Nova Scotia to Cape Canso at the
northeastern extremity of the peninsula, some 232 nautical miles north-
east of the entrance to the Guilf of Maine at Cape Sable. While the
United States gives no explanation or rationale for this definition, it is
possible to infer one by examining the lateral limits of this area in con-
junction with the seaward extension of the United States boundary pro-
posal’?, This scaward cxtension is approximately midway between the
limits of the “relevant area” defined by means of lines perpendicular to
the alleged general direction of the coast and projected from Nantucket
Island and Cape Canso {Figure 4]. The United States thus appears to
have defined the Gulf of Maine area by reference to its boundary pro-
posal, rather than by common usage and by the application of recog-
nized geographical and legal criteria to the region identified in the
Special Agreement.

C. THE UNITED STATES DEFINES DIFFERENT “RELEVANT AREAS” FOR
VARIOUS “RELEVANT CIRCUMSTANCES”

118. The United States contends that the purpose of identifying a
relevant area is “to determine the circumstances that are relevant to the
delimitation”, and that the identification of such an area involves a
determination of all the geographical features that are “the situs of rele-
vant resources or activities'”.

119. In the process of identifying and analysing the relevant cir-
cumstances, however, the United States ignores the Nantucket Island to

1 See Canadian Counter- Memorial, pp. 30-33, paras. 69-76.

12 See Canadian Memorial, p. 27, para. 32; p. 34, para. 53; p. 36, paras. 62-63; pp. 146-
147, paras. 353-354; Canadian Counter- Memorial, p. 33, paras. 74-75; p. 38, para. 141,

13 United States Memorial, p. 185, para. 304; Figure 34.
W United States Memorial, p. 145, para. 258.



@

OO

42 GULF OF MAINE [46]

Cape Canso frame of reference it has identified as the Gulf of Maine
arca — “the ‘relevant area’ for determining the relevant circumstances
in this case’™" — and shifts the geographical frame of reference for each
set of circumstances under consideration. Thus, in determining the gen-
eral direction of the coasts, the United States takes into account the east
coast of North America from Newfoundland to Flerida's. In determining
the direction of the land boundary and the juxtaposition of the territories
of the Parties, the United States focuses on a transcontinental boundary
extending 6,416 kilometres from the Atlantic to the Pacific (while ignor-
ing the boundary from the Pacific to the Arctic'?). In applying the pro-
portionality test, the United States excludes the Bay of Fundy and the
coasts of Nova Scotia from Halifax to Cape Canso, despite the fact that
these areas are specifically identified in the United States pleadings as
forming part of the relevant area’ [Figure 3],

120, In analysing the relative fishing patterns of the Parties, the
United States shifts its ground again, using for this purpose the statistics
collected for ICNAF subareas 5Y, 5Z¢ and 5Zw, despite the fact that
the whole of subarea 5Zw lies outside the “‘relevant area™ as defined by
the United States'® [Figure 5. At the same time, the United States
excludes fishery statistics from ICNAF subareas 4X and 4W which lie
immediately off the Nova Scotia coast, despite the fact that the whole of
4X and 96 percent of 4W are within the “relevant area” as defined by
the United States. )

121, In assessing the relative performance of the Parties in ini-
tiating fisheries conservation and management measures within [CNAF,
the United States shifts its ground yet again, using for this purposc
ICNAF subareas 5Y, 5Z¢, 5Zw, 6A, 6B and 6C, stretching from south
of Cape Hatteras to the eastern end of Georges Bank® [Figure 5]. But
again the United States excludes subareas 4X and 4W.

122, The same arbitrary and shifting geographical frame of refer-
ence is apparent in the United States identification and assessment of
other allegedly relevant circumstances. This “gerrymandering” shows
that the United States has no geographical framework for its assessment
of the relevant circumstances in this case. The Gulf of Maine area or

3 United States Memorial, p. 19, para. 25 and footnote 2; United States Counter-
Memorial, p. 13, para. 16 and footnote 2.

' United States Memorial, pp. 11-12, para. 21 and p. 11, footnote 2; p. 170, para. 283
and footnote 7; Figure 26; United States Counter-Memorial, p. 17, para. 20 and foot-
note 1; Figure 3.

1T United States Memorial, p. 11, para. 20,

 United States Memorial, p. 19, para. 25; pp. 192-201, paras. 312-313; p. 201, footnote
I; Figures 34 and 35; United States Counter- Memorial, pp. 196-197, paras. 309-311;
Figures 24 and 25,

18 United States Memorial, pp. 49-50, para. 81; p. 54, Table A and footnote 2; p. 55,
paras, 84-85; United States Counter- Memorial, p. 55, Table A; p. 71, Table B.

® United States Counter- Memorial, ICNAF Annex, Vol. 1, Annex 3, p. 22, paras. 30
and 32; pp. 31-32, para. 54; p. 34, paras. 60-62 and Table A; p. 37, para. 72.
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formal “relevant area” is extended northeastwards along the coast of
Nova Scotia — well beyond the limits of any reasonable definition —
but truncated to the southwest at Nantucket Island. The United States
thus excludes the Atlantic-facing coasts of Massachusetts and Rhode
Island from the relevant area, despite the fact that, as the United States
is at pains to point out, these areas have a long-established relationship
with the fishery resources of Georges Bank®. But when the object is to
demonstrate the “dominance” or “predominant interest” of the United
States, the statistical balance is weighted in favour of the United States
by shifting the “Gulf of Maine area” southwestward to beyond Cape
Hatteras, and excluding the area to the east of Georges Bank.

123, Finally, disregarding the existence of the Great South Chan-
nel, as well as every geographical and scientific definition of Georges
Bank, the United States defines this Bank as extending eastward from
Nantucket Shoals®2. By placing the limits of the Gulf of Maine area far
to the northeast, while extending the definition of Georges Bank to the
southwest, the United States manages to situate the geographical feature
that constitutes the object of the dispute at the southwestern extremity
of the “relevant area”.

Section II. The United States Attempt to Refashion Geography Fails
in the Legally Relevant Framework of the Gulf of Maine Area

A. IN RECOGNIZING THAT THE GULF OF MAINE Is A DEEP CONCAVITY,
THE UNITED STATES INVALIDATES ITS ASSERTION THAT THE GENERAL
CONFIGURATION OF THE COASTS Is A STRAIGHT LINE

124, A geographical circumstance of fundamental importance in
the United States Memorial, constituting the essential basis and
rationale for the United States method and line, is that the general
direction of the coasts of the Parties in the Gulf of Maine area follows a
straight line. The United States alleges in its Submissions that this is the
general direction of the coasts “both within the Gulf of Maine and sea-
ward of the Gulf**”,

125. Although the Submissions in the United States Counter-
Memeorial continue to adhere to the contention that the general direction
of the coasts follows a straight line — or, more precisely, a series of a
parallel lines — the United States Counter-Memorial nevertheless
adopts a fundamentally different view of the general direction of the
coasts in the Gulf of Maine area. The straight coast has all but vanished

U United Seates Memorial, pp. 41-46, paras. 60-77; United States Memorial, Documen-
tary Annexes, Vol. 11, Annexes 12-14 and 17-19; United States Counter- Memorial,
p. 25, para. 34.

2 United States Memorial, p. 23, para. 32.

B United States Memorial, p. 213, Submission B(1)}{b); United States Counter-
Memorial, p. 270, Submission B(1)(b).
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and in its place has appeared a “deep concavity” with a semi-circular
general configuration®. This focus on the semi-circular concavity is rein-
forced by the extensive reliance upon analogies to the North Sea and the
Bay of Biscay, neither of which could conceivably be represented as hav-
ing a single coastal direction. The change in the United States view of
the general configuration of the coasts could hardly be more fundamen-
tal, for the United States has moved from the position that the general
coastal configuration follows a straight line — that it never changes
direction — to the position that it is semi-circular — that it constantly
changes direction.

126. The geographical conception revealed in the semi-circular
model is simplificd by omitting important features and areas recognized
by both Partics as forming part of the Gulf of Maine area. This simpli-
fied model presented by the United States, nevertheless, provides a use-
ful test for assessing the rcasonablencss of the United States boundary
proposal. Figure 6 demonstrates the unreasonableness of the result
achieved by such a line in the area within the Gulf.

B. THE RELATIONSHIP OF THE COASTS IS PREDOMINANTLY OPPOSITE

127. Although the United States places great emphasis on the
fact that the Gulf of Maine is a deep concavity bordered by Canada and
the United States, it continues to insist that the Parties have adjacent
coasts in the Gulf of Maine area. This analysis defies the rules of logic
and of nature, for every concavity implies some degree of oppositeness
between the coasts that form its sides. The United States position rests
largely on a selective analysis of the continental relationship of the two
Srates®; but, as the jurisprudence makes clear, it is “the actual relation
of the two coasts to [the] particular area” to be delimited that is
material®.

128. The contention in the United States Counter-Memorial that
the coasts within the Gulf are adjacent rests on two propositions: first,
that the Parties share a common land boundary along a relatively
straight coast, and secondly, that the coasts of Nova Scotia and Maine

are adjacent because they are “‘not opposite each other®”. The second

# United States Counter-Memorial, pp. 22-23, para. 29; p. 24, para. 31 and footnote 1;

pp. 226-227, para. 375; p. 183, para. 291; p. 184, para. 294; p. 189, para. 297; pp. 261-
262, paras. 403-404; Figure 21.

3 United States Memorial, p. 169, paras. 280-281.

% Anglo-French Continental Shelf award, pp. 112-113, para. 240.

2 United States Counter- Memorial, p. 21, para. 26;
“States that share a common land boundary along a relatively straight coastline,
such as that extending in the interior area from Cape Ann to the Chignecto Isth-
mus, are adjacent States. Moreover, even though the southwestern-facing coast of
the Nova Scotia peninsula is aligned at virtually a right angle to the coast of the

state of Maine, the situation in the interior area is still adjacent, since those coasts
are not opposite cach other.”
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statement is simply a tautology and adds nothing to the argument®. The
first statement ignores the existence of Nova Scotia, but the United
States Memorial has already recognized that the coast of Nova Scotia
lies opposite the coasts of both Maine and Massachusetts in acknowledg-
ing “[t]he location of the Nova Scotia peninsula opposite the interna-
tional boundary terminus and the curvature of the New England
coast™”. [Italics added.)

129. There are two fundamental flaws in the treatment of oppo-
siteness and adjacency in the United States Counter-Memorial. First, it
examines only the relationship of the coasts of New Brunswick and Nova
Scotia to the coast of Maine, omitting any analysis of the relationship
between the coasts of Nova Scotia and Massachusetts which, of course,
is perfectly opposite. Second!y, the United States examines only the rela-
tion of the coasts to each other, rather than the relation of the coasts to
each other vis-a-vis the area to be delimited. The relation of the coasts
to each other, divorced from their relation to the area to be delimited, is
of tttle legal or practical significance to the gquestion of delimitation. To
illustrate this point, it is only necessary to examine the geographical sit-
vation in the Atlantic region in the Anglo-French Continental Shelf
award. The coasts of Finistére and Cornwall are obviously opposite each
other. But, as the Court of Arbitration pointed out, it is not their rela-
tion to each other that is material, but rather their “geographical rela-
tion to each other vis-a-wis the continental shelf to be delimited®”,
Thus, in a statement cited in the United States Counter-Memorial, the
Court of Arbitration noted that in the Atlantic region the geographical
situation is one of two coasts that are laterally related vis-d-vis the
“continental shelf which extends from them a great distance seawards
into the Atlantic Ocean®'”. [[talics added.] The Court of Arbitration did
not suggest that the coasts of Finistére and Cornwall are laterally related
vis-d-vis the shelf directly between them, or vis-d-vis that part of the
Atlantic region lying a relatively short distance seaward.

130. [In the Canadian Counter-Memorial’s mathematical analysis
of the opposite or adjacent relationship of two coasts refative to a sea
area that lies off rather than between them, it was pointed out that
“[t]he further out to sea one moves the point from which the relative
angle [to the two coasts] is subtended, the more acute the angle and the
more the element of adjacency predominates’®”’. This point may be

2 The statement that the coast of southwest Nova Scotia is at a right angle to the coast of
Maine conveys an incomplete picture of geography. While the Nova Scotia coast from
Digby to Yarmouth has the general configuration of an arc, its general direction may be
represented in simplified form by a straight line from Digby to Yarmouth (or
Cape Forchu). Such a line has a predominantly opposite relationship with any line
representing the general direction of the coast of eastern Maine.

B United States Memorial, p. 174, para. 290.

¥ Anglo- French Continental Shelf award, p. 110, para. 233.

3 Anglo-French Continental Shelf award, p. 113, para. 241.

@ 32 Canadian Counter- Memorial, p. 48, para. 112; Figure 10.
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demonstrated by the application of the mathematical analysis to the
Atlantic region off the United Kingdom and France. It can be seen in
Figure 7 that the element of adjacency predominates in the greater part
of the Atlantic region discussed in the 4nglo-French Continental Shelf
award, where the continental shelf extends “a great distance seawards”
from the coasts.

131. The application of the mathematical model 1o the basepoints
used to determine the Canadian equidistance line in the Gulf of Maine
area shows that the relationship of the coasts (on which these basepoints
are situated) to each other vis-a-vis the area to be delimited is predomi-
nantly opposite throughout most of the boundary area {Figure 8]. It is
for this reason that the United Siates objection that an equidistance line
may become incquitable as the boundary is extended seaward® is not
applicable here. In situations of adjacency, where a single basepoint con-
trols the course of the line both in areas close 1o shore and far out to sea,
the effect of a geographical feature, though initially proportionate, is
progressively magnified as the linc moves seaward. This does not arise in
situations exhibiting a substantial degree of oppositeness, where a
sequence of basepoints systematically reflects the changing configuration
of the coast. It is not even remotely evident in the Gulf of Maine area,
where a progression of basepoints controls the line, and where the base-
points used in the Georges Bank area arc 119 nautical miles from each
of two opposite coasts at the point where they first take effect. There is
no question here of a progressive magnification of a feature that first
exerts its effect in an area close (o shore.

C. CaPE Cobp AND NANTUCKET ARE INCIDENTAL SPECIAL FEATURES,
ABERRANT TO THE GENERAL DIRECTION OF THE COAST

132. The United States Counter-Memorial argues that Cape
Cod, Nantucket Island and Martha’s Vineyard “have played important
roles in the history of the United States” and “have a long and historic
association with Georges Bank™”. This contention is supported, inter
alia, by the following factual assertions:

“The Pilgrims, regarded as New England’s first permanent Euro-
pean settlers, landed on Cape Cod near Provincetown, before even-
tualiy settling at Plymouth. Nantucket Island was once the center of
the world-wide whaling industry. Provincetown, at the tip of Cape
Cod, was one of the leading fishing ports in Massachuseits during
the 19th century®®.”

3 United States Memorial, pp. 150 and 159, para. 271, Figure 25; United States
Counter-Memorial, p. 184, para. 294; p. 256, para. 400.

M United States Counter- Memorial, p, 25, para, 34.
35 United States Counter- Memorial, p. 25. footnote 3.
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133. Canada does not dispute the accuracy of these assertions;
but they have nothing to do with the delimitation of the continental shelf
or 200-mile fishing zone (or exclusive economic zone) in the present
case. As Canada has demonstrated elsewhere, it is the contemporary
rather than the long-past history of the fishery that is relevant to the
determination of a single maritime boundary*®. The United States makes
no assertions and presents no evidence concerning the present association
of Cape Cad and Nantucket with Georges Bank. Canada, for its part,
reaffirms that “fishing from Cape Cod ports on the eastern part of
Georges Bank -—— the area under Canadian claim — has been sporadic
and is insignificant in the economy of Cape Cod*’. More generally,
whatever may have been the situation during the nineteenth century, the
association of Cape Cod and Nantucket with Georges Bank in modern
times has been minimal®.

134. The United States does not address the real issue: the pro-
portionate or disproportionate effect of Cape Cod and Nantucket upon
the course of an cquidistance line. It complains that “Canada’s line pre-
tends that Cape Cod, Nantucket Island, and Martha’s Vineyard do not
exist®”’ and then secks to obscure the issue by cngaging in inappropriate
and misleading comparisons between Cape Cod and Nova Scotia®. [t
argues that “Cape Cod has less effect on an equidistant line than does
the protrusion south of the land boundary of the Nova Scotia
peninsula®*”’.

135. Canada rejects as meaningless and irrelevant any compari-
son between Nova Scotia and Cape Cod, and a fortiori, any such com-
parison based on that part of Nova Scotia that “protrudes south of the
land boundary”. The entire Province of Nova Scotia lies southeast of the
ling through Cape Ann and the northern coast of Chignecto Bay, which,
according to the United States, represents the general direction of the
coasts in the Gulf of Maine area. Since the general direction of the
coasts, and not the situation of the land boundary terminus, is the appro-
priate criterion against which to judge the proportionate or dispropor-
tionate effects of particular geographical featurcs, the whole of Nova
Scotia — rather than that part which lies “south of the land boundary™
— must be regarded as a “protrusion” in relation to the general direc-
tion of the coasts as defined by the United States.

1136. The relative merits of the treatment that Canada and the
United States accord to Cape Cod/Nantucket and to Nova Scotia, by

¥ Canadian Counter-Memorial, pp. 128-130, paras. 329-331; pp. 247-248, paras.
594.597. :

3 Canadian Counter- Memorial, p. 56, para. 136.

3 See Canadian Counter- Memorial, pp. 55-56, paras. 131-137.
¥ United States Counter- Memorial, p. 25, para. 34.

“ United States Counter- Memorial, p. 25, footnotes 2 and 3.
2 United States Counter- Memorial, p. 25, footnote 2.



48 GULF OF MAINE [54

virtue of their respective lines, must be judged by criteria of geograph-
ical scale. If, as the United States implies, the relevant area is the North
American continent, and if the coast has a single southwest-to-northeast
general direction, then Nova Scotia may conceivably be regarded as
“aberrant” to the general direction of the coast. If, however, the relevant
area is the Gulf of Maine area — even as defined by the United States
— then Nova Scotia must be regarded as an essential part of the geogra-
phy. Together with other major features, Nova Scotia forms the Gulf of
Maine itself and defines the general direction of its coasts. In this geo-
graphical framework — the legally relevant framework — it is Cape
Cod and Nantucket Island that are incidental special {eatures, aberrant
to the general direction of the coasts. They do not affect the essential
geography of the region or the general configuration of its coasts.

137. While the United States presents statistics comparing Cape
Cod, Nantucket and Martha’s Vineyard to the Scilly Islands, the Ker-
kennah Jslands and the Channel Islands®?, it does not compare the area
of Cape Cod and its offlying islands with Nova Scotia. Since the land
area of Nova Scotia is 35,491 square kilometres, while that of Cape Cod
and its offTying islands is only 1,447 square kilometres, Nova Scotia is
38.4 times larger than Cape Cod. The great extent of Nova Scotia’s
landmass is in itself sufficient to dispel the notion that it is an aberrant
protrusion or incidental special feature. .

138. The ratio of Nova Scotia’s land arca to the sea area it
attracts (on the basis of an equidistance boundary), compared to the
ratio of Cape Cod and Nantucket’s land area relative to the sea area
they attract (on the basis of an equidistance boundary), demonstrates
that while Nova Scotia has an effect upon the course of an equidistance
line that is not disproportionate to its landmass, Cape Cod and. Nan-
tucket Island have an influence altogether disproportionate to their
fandmass® [Figure 9]. It is these features, and not Nova Scotia, that
constitute special circumstances whose disproportionate ¢ffect upon an
equidistance line needs to be discounted in order to achieve an equitable
result.

42 United States Counter- Memorial, p. 25, footnote 2.

* The land area of the Nova Scotia peninsula is 45,197 square kilometres {13,177 square
nauticat miles); it attracts 1o Canada a sea area of 10,960 square nautical miles within
200 nautical miles of both Canada and the United States. The ratio of the land area of
peninsular Nova Scotia to the sea area it attracts to Canada is 1:0.8. While Cape Cod
and Nantucket comprise & total land area of only },187 square kilometres (346 square
nautical miles), they would attract 1o the United States a sea area of 2,906 square
nautical miles within 200 nautical miles of both States. The ratio of the land area of
these features to the sea area they attract to the United States is 1:8.4. Canadian
Counter- Memorial, p. 296, paras. 707-708.
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Section II1. The Application of the Maxim “The Land Dominates the
Sea” Shows That Eastern Georges Bank Appertains
to the Coast of Nova Scotia

139. The Parties agree that the sovereign rights and jurisdiction
to be excrcised over the maritime areas in issue in this case flow from
the maxim that “the land dominates the sea**". The United Siates
Counter-Memorial alteges that this maxim supports three of its major
propositions in this case, namely:

(a) that factors of human geography are irrelevant to the determination
of a single maritime boundary**;

(#) that the location of the international boundary terminus at the back
of a deep coastal concavity should have a decisive influence on the
course of the boundary throughout the area to be delimited®; and

{c) that in the open ocean seaward of a decep coastal concavity, the per-
pendicular “seaward exiension” of the “primary” coast at the back
of the concavity should prevail over the seaward extension of the
more proximate “‘secondary” coasts on either side of the concavity
and of its mouth®’.

The United States does not explain how the maxim supports these argu-
ments or how it is inconsistent with the Canadian position in the present
proceedings.

A. THE MaXIM PRESUPPOSES THE INTERRELATIONSHIP AND THE
RELEVANCE OF PHYsICAL AND HUuMAN GEOGRAPHY

140. It would appear that the United States Counter-Memorial
construes the maxim that the land dominates the sea as expressing a
natural or physical hierarchy. This view betrays a fundamental misinter-
pretation of the maxim that the land dominates the sea, and a miscon-
ception of the nature of maritime jurisdiction. For the maxim does not
express of rely upon any natural or physical hierarchy between land and
sed; it expresses axiomatically the principle that the rights and jurisdic-
tion that a State may exercise over the waters or seabed off its coast are
an incident of its sovereignty over the adjacent land*. Seen in this light,
it is evident that the maxim is equally applicable to the 200-mile fishing

“ Canadian Counter- Memorial, p. 231, para. 556; United States Counter- Memorial,
pp- 3-4 and 7, para. 7; p. 23, para. 30 and footnote 2; p. 183, para. 291; pp. 189-190,
paras. 298-299.

*5 United States Counter- Memorial, pp. 189-190, para. 299,

S United Siates Counter-Memorial, p. 183, para. 291; pp. 226-227, para. 375; pp. 261-
262, paras. 404, p. 262, para. 407,

47 United States Counter- Memorial, p. 189, para. 298; p. 190, para. 300.

4 See the Grisbadarna award. 1. B. Scol, ed.: The Hague Court Reports. New York,
Oxford University Press, 1916, p. 127; Fisheries case, {.C.J. Reports 1951,
p. 133; North Sea Continental Shelf cases, 1.CJ. Reports 1969, p. 51, para. 96;
Tunisia-Libya Continental Shelf case, I.C.J. Reports 1982, p. 61, para. 73.
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zone and exclusive economic zone and to the continental shelf, for the
central notion of the interdependence of the terrestrial and maritime
areas is common to all forms of State jurisdiction in or under the sea.
The “domination™ of the land, therefore, is mercly a function of the fact
that it is from the land domain — the seat of political power and base of
economic activity — that States extend political control, legal jurisdic-
tion and economic enterprise into the seas off their coasts.

141, As Canada has explained, considerations of political and
socig-cconomic geography do not displace the physical geography but
assist in its interpretation®, Human geography is relevant because it is
directly related to the subject matter of the case. Furthermore, human
geography is, in large measure, an expression and a consequence of
physical geography, showing the close linkages that exist between por-
tions of the adjacent coasts and the disputed area. The only argument
the United States has advanced against its consideration is that it is
“novel” and ‘‘unprecedented™®. Even if the argument were novel, this
should occasion no surprise: this is the first judicial delimitation of
extended maritime zones where a fishery conducted from the adjacent
coastal areas has been directly in issue®.

142, Canada has at no point suggested that the human geography
of the relevant area should be used in a manner that is inconsistent with
the physical gecography. Rather, the Canadian pleadings have argued
that the facts of human geography indicate the particular coasts from
which the fishery is actually carried out and thus serve to confirm and
reinforce the implications that may be drawn independently from physi-
cal geography. The coasts of the inner Gulf of Maine, including those of
Maine and the Bay of Fundy, are relevant to the inner area primarily
because they physically border that area, but also because it is from
these coasts that the resources of the inner area are exploited. The
coastal wings of Nova Scotia and Massachusetts must control the
delimitation of the outer area primarily because they are the geograph-
ically abutting and most proximate coasts, but also because it is from
these coasts that the Georges Bank fishery is mainly carried out. In each
case, the human geography is a reflection of, and not a derogation from,
physical geography.

143, Notwithstanding its reservations concerning the relevance of
human geography, the only assertions made by the United States of links
of any kind between Georges Bank and Maine and New Hampshire

** Canadian Counter- Memorial, p. 64, para. 157, See also J. I. Charney: “The Delimita-
tion of Lateral Seaward Boundaries Between States in a Domestic Context.” American
Journal of International Law, Yol. 15, 1981, pp. 66-67.

0 United States Counter- Memorial, p. 23, footnote 2; pp. 189-190, para. 299.

5 In cases involving the lateral or seaward delimitation of territorial or internal waters
where jurisdiction over fisheries was at issue, international courts have given consider-
able weight to factors of human geography. See the Grisbadarna case, pp. 130-131; and
the Fisheries case, 1.C.J. Reports 1951, pp. 127-128 and 133.
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relate to fishing patterns. The United States alieges that “[t]he
Canadian Memorial, in numerous instances, asserts that fishermen from
the states of Maine and New Hampshire do not fish on Georges
Bank’*”. But none of the statements from the Canadian Memorial
quoted by the United States advances this assertion; they simply point
out that fishing from Maine, New Hampshire and New Brunswick on
Georges Bank is “insignificant”, or words to that effect®™. These
Canadian statements are borne out by official United States statistics.
These show that only 0.4 percent of the value of the Georges Bank catch
is landed in ports in Maine and New Hampshire, while 89.1 percent of
the catch from the Bank is landed in ports on the coastal wings of the
Gulf of Maine area; 62.1 percent in southwest Nova Scotia and 27 per-
cent in Massachusetts-Rhode Island. The fishery conducted from
Canadian ports on the Bay of Fundy, including those in New Brunswick,
accounts for 10.5 percent of the total value of the Georges Bank catch
[Figure 10]. The reverse pattern prevails in the inner arca, where 73.5
percent of the value of the catch is landed in ports on the innermost arc
of the Gulf: 46.3 percent in ports on the Maine and New Hampshire
coast and 27.2 percent in ports on the Bay of Fundy. By comparison,
26.5 percent of the fishery in the inner area is conducted from ports on
the coastal wings of the Gulf: 16.6 percent from ports in southwest Nova
Scotia and 9.9 percent from ports in Massachusetts-Rhode Island™

[Figure 11].

144. The United States contends that “Canada argues that
coastal areas that do not depend economically upon an offshore area
may be ignored in delimitation®”. This is not how Canada has stated or
applied its arguments. The coasts of Maine and New Hampshire, in par-
ticular, have been given full effect both in constructing the Canadian
line and in applying proportionality tests based on coastal lengths; and so
too has the coast of Massachusetts. It is the United States, and not
Canada. that has ignored major stretches of coastline by excluding the
Bay of Fundy from consideration in its proportionality test. It is the
United States, moreover, and not Canada, that has ignored the presence
of a major landmass by treating Nova Scotia as if it did not exist.

145. The United States opposes consideration of human geogra-
phy not with an argument but with a simple recital of the maxim that
the land dominates the sea; but in fact the maxim points in exactly the

52 United States Counter- Memorial, p. 66, para. 82.

5} United States Counter- Memorial, p. 66, footnote 2.

 Statistics were compiled using unpublished data from the Canadian Department of
Fisheries and Oceans and computer printouts from the United States Department of
Commerce, National Marine Fisheries Service, Data Management and Statistics Divi-
sion deposited with the Registrar with Canada’s Reply. For the statistical compilation,
the coastal wing of Nova Scotia has been taken as comprising Yarmouth, Shelburne,
Queen’s and Lunenburg counties, i.e., approximately from Cape St. Marys to Lunen-
burg; the United States coastal wing has been taken as comprising the whole of Massa-
chusetts and Rhode Island.

* United S1ates Counter-Memorial, pp. 189-190, para. 299.
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opposite direction. Its real meaning is that human control and human
interests, both political and economic, provide the basis for the sovereign
rights of a State in the maritime areas off its coast. Contrary to the
argument of the United States, the principle that the land dominates the
sea gives strong support to the consideration of human geography in the
delimitation process.

B. THE MaxiM Doges NOT STATE THAT “THE LAND BOUNDARY
TERMINUS DOMINATES THE SEA”

146. In the Tunisia- Libya Continental Shelf case, there was no
agreement on the starting point of the continental shelf boundary to be
delimited. Both parties, however, had recognized the relevance of the
terminus of the land boundary at Ras Ajdir. In the absence of any
agreed maritime boundary that could have provided a starting point for
the delimitation of the continental shelf, the Court identified Ras Ajdir,
faute de mieux, as “a basic point of reference®”, The circumstances in
the present case are completely different. The Parties have agreed on a
starting point for the single maritime boundary at Point “A”, 38.9 nauti-
cal miles south-southwest of the terminal point of the existing interna-
tional boundary in Grand Manan Channel. By implication, moreover,
they have also necessarily agreced on a general south-southwesterly
course for the maritime boundary that will eventualiy link the existing
international boundary to Point “A™%,

147. Tt must be made clear at the outset that the terminal point
of the land boundary is at the mouth of the St. Croix River at
45°04:27" 978N 67°05'42” 417W. Thercafter, the international bound-
ary is a maritime boundary, extending 21.9 nautical miles through Pass-
amaquoddy Bay to its terminus in Grand Manan Channel at

44°46‘35”.346N 66°54'11".253W [Figure 121°%. The United States,
while recognizing the distinction between the terrestrial and maritime

% 1.C.J. Reports 1982, p. 66, para. 85.
51 See Canadian Counter- Memorial, pp. 36-37, paras. 87-88, pp. 273 and 275, para. 647,

% The terminus of the land boundary at the mouth of the 5t. Croix River was fixed in the
“Declaration of the Commissioners Under the Fifth Article of the Treaty of 1794™ (the
“Jay Treaty”) at latitude 45°05'05"N, longitude 67°12:30"W. See International
Boundary Commission: Join! Report upon the Survey and Demarcation of the Bound-
ary between the United States and Canada from the Source of the St. Croix River to
the Atlantic Ocean. Washington, Government Printing Office, 1934, Appendix I, p. 145;
Appendix I}, pp. 162-163. The existing maritime boundary from the mouth of the
St. Croix River, through Passamaquoddy Bay, to the international boundary terminus in
Grand Manan Channel was fixed by bilateral Commissions established under the Trea-
ties of Washington of 1908, 1910 and 1925. The coordinates set out in para. 147 of this
Reply are rendered in the 1927 North American Datum. See International Boundary
Commission Special Report No. 3, 1962, pp. 494-496. Reply, Annexes, Vol. Il, Part IV,
Annexes 3-5.
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portions of the international boundary®, nevertheless uses the terms
“international boundary™ and “land boundary™ interchangeably, confus-
ing the two in such a way as to suggest a wholly erroncous analogy with
the Tunisia-Libya Continental Shelf case, where the land boundary ter-
minus necessarily played a significant role for reasons that do not apply
in the present case.

148. The United States offers no legal reason why the terminal
point of the “land boundary™ should control the course of the maritime
boundary in areas beyond its immediate vicinity, in a situation where
other coastal areas occupy a position of much greater proximity as the
maritime boundary moves scaward, The terminal points of both the land
boundary and the existing maritime boundary arc already at a consider-
able distance from the starting point of the future maritime boundary at
Point “A™, and beyond Point “A” they become increasingly remote. The
contention that the terminal point of the land boundary should control
the direction of the line in these circumstances is an obvious attempt 1o
overcome the effect of the coasts that actually border the area being
delimited both within and beyond the Gulf. To paraphrase the Anglo-
French Continental Shelf award, the United States approach detaches
the delimitation almost completely from the abutting coasts.

149. Only where the coasts are laterally aligned can the terminal
point of the land boundary be systematically reflected in the scaward
course of the maritime boundary, The location of the 1crminus at the
back of a deep coastal concavity means that the immediately adjacent
coastal area is of significance to 1the innermost segment of the maritime
boundary, but not further out 1o sea where different coasts abut the area
to be delimited. If the changing configuration of the coasts is 1o be re-
flected as the line moves scaward, the coasts that form the sides of the
concavity, as well as the outer coasts adjoining the cencavity, must
progressively move into a controlling position.

150. This point is well illustrated by the existing maritime bound-
ary in the Gull of Maine arca. The Parties did not allow the land bound-
ary terminus to control the course of the existing maritime boundary
beyond the immediate vicinity of the land boundary. The only way to
draw a boundary in the complex geographical situation in Passama-
quoddy Bay and Grand Manan Channel was to relate it to the most
proximate coasts as it proceeded seaward between the opposite coasts of
the Parties. It is precisely because the land boundary terminus reaches
the sea within “"a deep concavity™ — j.e., Passamaquoddy Bay — that a
boundary perpendicular to the coasts actually abutting the terminal
point, or to0 some hypothetical general direction of the coasts, is a techni-
cal impossibility. The perpendicular line proposed by the United States
would produce an even more radical refashioning of political geography
if projected from the international land boundary terminus at the mouth

% United States Memorial, pp. 170 and 173, para. 284.
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of the St. Croix River than it would if projected from the international
maritime boundary terminus in Grand Manan Channel, as shown in
Figure 26 of the United States Memorial [Figure 12].

151. As a corollary of its proposition that the terminal point of
the “land boundary™ is relevant to the course of the single maritime
boundary in its entirety, the United States argues that Nova Scotia
should be discounted because its coast “protrudes” south of the interna-
tiona! boundary terminus. The suggestion that the latitude (but, para-
doxically, not the longitude) of the international boundary terminus
should be decisive is perplexing. While this suggestion seems to depend
upon a geopolitical approach founded upon the popular legend of
Canada as “the great white North™, the United States has not given any
indication as to why the latitude of the international boundary terminus
should have any relevance in a delimitation in accordance with equitable
principles.

C. THE APPLICATION OF THE MAXIM TO THE GULF OF MAINE AREA
DEMONSTRATES THAT THE INNER AND OQUTER AREAS ARE DOMINATED
RESPECTIVELY BY THE COASTS THAT ABUT THEM

152. Because the coast forms the boundary between land and sea,
its configuration is decisive in determining both the seaward and lateral
limits of the maritime areas within which coastal States may exercise
jurisdiction:

*“... the principle is applied that the land dominates the sea; it is
consequently necessary to examine closely the geographical configu-
ration of the coastlines of the countries whose continental shelves
arc to be delimited. This is one of the reasons why the Court does
not consider that markedly pronounced configurations can he
ignored® ...”

153. During the seventeenth and eighteenth centuries, the limits
of coastal State jurisdiction were considered to be coincidental with the
extent of political dominion measured by the range of human vision or
the range of a cannon shot®'. 1t was therefore natural to think in terms
of extending jurisdiction over open sea areas from strategic salients or
convex portions of the coast. While the coasts bordering a concave con-
figuration obviously dominate the sea area within the concavity, it would
make no sense strategically to seek to extend dominion over the area sea-
ward of the concavity from the coasts at the back of the concavity. This
essentially strategic conception, which is a function of the interplay
between political institutions and physical geography, underlies much of
the development of the law of maritime jurisdiction, including, in par-

@ J.C.J. Reports 1969, p. 51, para. 96.

8t D. P. O'Connell: The International Law of the Sea, Vol. 1. Oxford, Clarendon Press,
1982, pp. 124-129,
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ticular, the rules relating to the closure of bays, the drawing of straight
baselines and the seaward delimitation of the territorial sea and the
200-mile exclusive economic zone. The most common method of estab-
lishing the seaward limits of the territorial sea and of the 200-mile zone
— the arcs of circle method — can be explained only in terms of the
notion that jurisdiction over maring arcas lying seaward of a deep con-
cavity extends from the convex coasts that project into the sea on either
side of the concavity.

154, Both Parties recognize that an important consequence of the
existence of “the deep concavity that is the Gulf of Maine™ is that the
relevant area ts comprised of two compeonents, namely an inner: or
interior area lying within the concavity, and an outer or exterior area
lving scaward of the concavity. They further agree that a hypothetical
line between Cape Sable and Nantucket Island divides these two areas®

155. In an extensive area comprised of two or more sectors, both
geographical logic and the applicable law demand that a delimitation be
effected by reference to the land that dominates the sea in each sector®.
The soundness of this approach is confirmed by the geographical and
legal framework used by the Court of Arbitration in the Anglo-French
Continental Shelf award, and by this Court in the Tunisia- Libya Conti-
nental Shelf case. The Court, in the latter case, dealt with the area “as
divided into two sectors”, because “the proper appreciation and taking
into account of the ‘relevant circumstances which characterize the area’
call for the area close to the coasts of the Parties to be treated differ-
ently from the areas further offshore®”.

156. In the Anglo-French Continental Shelf award, the Court of
Arbitration distinguished between the Channel region, on the one hand,
where the area to be delimited lay within the coasts of the parties, and
the Atlantic region, on the other hand, where the area to be delimited

@ 82 Canadian Counter-Memorial, p. 50, para. 120, p. 297, para. 713; Figures 12 and 51;
United States Memorial, p. 19, footnote 2; p. 173, para. 285; United Stares Counter-
Memorial, p. 13, footnote 2; p, 21, footnote 2; p. 22, footnote 1; p. 184, para. 294;

@ Figures 21, 36 and 38.

8 An analogy from a related area of the law of the sea supports the geographical and
legal logic of this approach. The criterion for determining whether an indentation con-
stitutes a bay, in law, is the ratio of its penetration inland to its width. Article 7(2) of
the 1958 Convention on the Territorial Sea and Contiguous Zone states:

“An indentation shzll not . .. be regarded as a bay unless its area s as large as, or

larger than, that of the semi-circle whose diameter is & line drawn across the

mouth of the indentation.”
The rationale for this test lies in the fact that it indicates whether the indentation is suf-
ficiently pronounced to justify treating the waters within the indentation as integrally
retated to the land that encloses them, and hence according them a different tegal status
from the waters outside the indentation. See D, P. O’Connell: The International Law of
the Sea, Vol. 1, pp. 353-354, 384 and 390-406. The application of the semi-circle test to
the Gulf of Maine area shows that, while the area within the Gulf is dominated by the
coasts that border it, the outer area is dominated by the coastal wings of Nova Scotia
and Massachusetts that actually abut it [see Figure 6],

# 1.C.J. Reports 1982, p. 82, para. 114,
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lay off their coasts. A fundamental premise of the award was that each
area must be delimited by reference to the coasts that physically abut it:

*. .. the method of delimitation which Jthe Court] adopts for the
Atlantic region must be one that has relation to the coasts of the
Parties actually abutting on the continental shelf of the region®s.”’
[{ralics added.]

157. The Court of Arbitration defined the abutting coasts as
including the “‘comparatively short” coasts of the peninsular areas of
Finistére and Cornwall, and the offlying islands of Ushant and the Scil-
lics®. The selectidn of these coasts was clearly based on their proximity
to the Atlantic region. The idea that the identification of the controlling
coasts should be based upon a perpendicular or “frontal” relationship to
the boundary area was specifically rejected: even though neither of the
Cornwall coasts “faces” toward the outer Atlantic region, the Court of
Arbitration held that to deny that the United Kingdom possesses a front-
age upon the region “is to mistake form for substance®™ [Figure 13]. In
the present case, the immediately abutting coastal areas — the coastal
wings of Nova Scotia and Massachusetts — are considerably more
extensive than the peninsular areas identified as the legally relevant
coasts in the Atlantic region off the United Kingdom and France®.

158. The Court of Arbitration firmly rejected the view that the
delimitation of the Atlantic region should be based upon the coasts of
the Channel lying behind that region. It did so in two distinct senses.
First, it held that the delimitation could not be effected on the basis of
the general direction of the coasts within the Channel — the fignes de
lissage advanced by France — because such a method *detaches the
delimitation almost completely from the coasts which actually abut on
the continental shelf of the Atlantic region” and thus “does not appear
to the Court to be one that is compatible with the legal regime of the
continental shelf*"”. Secondly, it held that the delimitation in the Atlan-
tic region could not be based upon the length of the coasts within the
Channel. The difficulties inherent in the use of the Channel coasts could
not be removed:

... by invoking an atleged principle of proportionality by reference
to length of coastlines; for the use of the Channel, rather than the
Atlantic, coastlines is still left unexplained™.” [Italics added.]

The United States contention that equidistance errs by reflecting the
position of the most proximate coasts, and not the back of a deep coastal

8 Anglo- French Continental Shelf award, p. 1186, para. 248.

% Anglo- French Continental Shelf award, p. 110, para. 233; p. 116, para. 248.
"8 Anglo-French Continental Shelf award, p. 110, para. 234.

** See Canadian Counter- Memorial, p. 60, Figure 14,

* Anglo- French Continental Shelf award, p. 115, para. 246.

™ Anglo-French Continertal Skelf award, p. 115, para. 246.



164} ' REPLY OF CANADA 51

concavity, disregards the principle that the boundary should be con-
trolled by the immediately abutting coasts. It is based on a false hie-
rarchy of “‘primary” and “‘secondary™ coasts that the United States has
invented out of the whole cloth, with no reference whatever to interna-
tional law,

159, Apart from the assertion that fishermen from Maine and
New Hampshire fish on Georges Bank, the United States offers no fac-
tual evidence of any kind of link between the Bank and the Mainc and
New Hampshire coasts’. Indeed, the United States assertion that
Georges Bank ferms part of the seaward extension of the coasts at the
back of the Gulf appears to rest wholly on a geometrical formula that
has nothing to do with the discipline of geography or with the particular
geographical facts characterizing the area.

Conclusion

160. The United States dismisses the method used by Canada to
delineate the course of the boundary in the Gulf of Maine area as a
“geometrical” method that produces an *“‘artificial” boundary. But
whereas Canada uses a geometrical method to reflect and translate into
an equitable delimitation the geographical circumstances of the Gulf of
Maine area, the United States seeks to substitute geometry for geogra-
phy in establishing the circumstances relevant to the delimitation. For
the United States contention that Georges Bank is the extension of the
coasts of Maine and New Hampshire is based on the geometrical princi-
ple of perpendicularity and on a distinction between “primary” and
“secondary™ coasts unfounded in geography or in law.

161. The United States does not support its contention by a single
piece of evidence demonstrating significant geographical links between
Georges Bank and the coasts at the back of the Gulf of Maine. All the
evidence, including many of the factual assertions in the United States
pleadings, shows that Georges Bank is most directly linked in physical
and in human terms Lo the land areas to which it is most proximate: the
opposite and essentially symmetrical coastal wings of Nova Scotia and
Massachusetts that abut the outer area. A delimitation taking account of
the relevant geographical circumstances must reflect the fact that cast-
ern Georges Bank, the arca under Canadian claim, is geographically
appurtenant to the coast of southwest Nova Scotia.

! For an analysis of the physical and human links between Georges Bank and the coastal
wings of southwest Nova Scotia and Massachusetts, and of the absence of such links
beiween the Bank and the coasts abutting the inrermost sector of the Gulf, see
Canadian Memorial, p. 27, paras. 29 and 32; p. 29, para. 35; pp. 34-36, paras. 52-63;
pp. 59-B1; paras. 110-124. Canadian Counter-Memorial, pp. 63-66, paras. 154-162;
pp. 68-81, paras. 168-199; pp. 108-109, paras. 263-270.
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CHAPTER 111
THE MYTH OF THE “NATURAL BOUNDARY”
Introduction

162. The Canadian Memorial and Counter-Memorial have
already shown that the myth of the “natural boundary™ as presented by
the United States has no basis in law or fact. Paragraphs 80 to 84 of this
Reply provide further confirmation of the legal irrelevance of the United
States thesis regarding the Northeast Channel. This superficial feature
of the seabed in effect becomes the only “relevant circumstance” in the
Gulf of Maine area under.the United States approach, despite the agree-
ment of the Parties on the essential unity of the continental sheif in this
area. A delimitation effected on this basis would be a delimitation
divorced from coastal geography, from all the truly relevant circum-
stances, from the legal basis of title, and from the principle of equality
within the same order — in short, from equitable principles within the
law.

163. This chapter shows that the United States Counter-
Memoarial fails to provide any factual support for the United States view
of the Northeast Channel as a “natural boundary”. This view remains
incompatible with important geological, geomorphological and oceano-
graphic factors; it rests on exaggeration, speculation and mistaken
appeals to environmental risks — which are common to both Parties, in
any event — and to differing but not incompatible national fisheries
policies. In fact, the sea cannot be divided into three “separate and iden-
tifiable ecological regimes”, and the so-called discontinuities described
by the United States have no basis in science.

Section 1. The United States Ignores Important Geological Factors
That Are Incompatible with a “Natural Boundary”
at the Northeast Channel

i64. Canada and the United States agree on the essential con-
tinuity and integrity of the Atlantic continental margin as it appears
today, “without discontinuities that might identify separate natural pro-
longations'”. The United States, however, goes on to assert that **[t]he
principal differences between the Parties lie in their characterizations of
the relative significance of certain geomorphological features in the Gulf
of Maine area® ...”. In fact, this is not the case: the issues separating
the Parties on this score are wider than the United States suggests.

165. Canada does not propose to advance a “natural boundary”
theory to counter the one put forward by the United States. Canada sub-
mits, however, that there are geological discontinuities in the continental

! Canadian Counter- Memorial, p. 68, para. 168.
? United States Counter- Memorial, p. 27, para. 35.
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shelf of the Gulf of Maine area that are as important as, or even more
important than, the alleged “break” represented by the Northeast Chan-
nel. The United States Counter-Memorial itself makes practically no
mention of geological factors, despite the full treatment accorded to
them in the Canadian Memorial. The United States, however, has sub-
mitted an Annex with its Counter-Memorial in order to explain its
“technical differences” with Canada in respect of geology®.

166. In dealing first with the matter of basement rocks, the
United States asserts that ““it 1s impossible to assign any direction to the
extension of the basement rocks bencath Georges Bank and the Nova
Scotia landmass*”. This assertion is erroncous. In fact, the extension of
basement rocks in the Gulf of Maine area can be delineated from a com-
bination of multichannel seismic reflection data and gravity, aeromag-
netic and field observations. Figure [4 is a composite illustration based
on the work of United States and Canadian geologists®. It shows the con-
sistency in basement trends on the Nova Scotia landmass with those that
extend across the Northeast Channel and beneath Georges Bank. These
basement trend lines extend in a southwesterly direction from Nova
Scotia up to the area of the Great South Channel area. They cut trans-
versely across the so-called “natural boundary™ that is alleged to exist at
the Northeast Channel. In the Great South Channel area and to the
west, however, the basement trend lines change direction and run in a
more northerly direction.

167. The trend lines shown in Figure !4 help to confirm the geo-
logical opinion that the basement structure known as the Meguma
Group extends in a southwesterly direction from the Nova Scotia land-
mass and from the Bay of Fundy into the Gulf of Maine area®. These

¥ United States Counter- Memorial, p. 27, footnote 4; United States Counter-Memorial,
Analytical Annexes, Yol. IV, Annex 5.

4 United States Counter-Memorial, Analytical Annexes, Yol. 1V, Annex 5, p. 16,
para. 20.

S See J. 5. Schiee and K. D. Klitgord: “Geologic Setting of the Georges Bank Basin”, in
P. A. Scholle and C. R. Wenkam, eds.: Geological Studies of the COST Nos. G-1 and
G-2 Wells, United States North Atlantic Outer Continental Shelf. United States
Department of the Interior, Geological Survey Circular 861. Washington, Government
Printing Office, 1982; Reply, Annexes, Yol. 11, Part IV, Annex 6; J. D. Keppie: Geolog-
ical Map of the Province of Nova Scotia. Halifax Department of Mines and Energy,
1979.

& See also L. K. Schultz and R. L. Grover: “Geology of Georges Bank Basin.” The
American Association of Petroleum Geologists Bulletin, Vol. 58, No. 6, Part I, 1974,
p. 1159, at p. 1164:

“Basement rocks [beneath Georges Bank Basin] probably consist of
Cambrian-Ordovician slate, quartzite and argillite similar to the Meguma Group
of Nova Scotia ... )

Reply, Annexes, Vol, 11, Part 1V, Annex 7; J. A. Wade: “The Mesozoic-Cenozoic His-
tory of the Northeastern Margin of North America.” Proceedings of the 10th Annual
Offshore Technology Conference, Vol. 3, 1978, p. 1850:
“[Georges Bank] basin overlies a folded and faulted basement complex which
is probably composed of metasedimentary rocks correlative to the Cambro-
Ordovician Meguma Group of southwestern Nova Scotia.”

Reply, Annexes, Vol. Il, Part IV, Annex 8.
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trends, in short, demonstrate the existence of geological affinities
between Georges Bank and the Canadian landmass to the north and
northeast, contrary to United States assertions. Of equal importance,
they refute United States contentions about the existence of a “natural
boundary”™ at the Northeast Channel.

168. The other, equally salient feature of the geology of the Gulf
of Maine area is the southwestward projection of the Scotian Basin, the
subsurface sedimentary structure that extends from the Scotian Shelf
benecath the Northeast Channel to the eastern half of Georges Bank (see
Figure 16 in the Canadian Counter-Memorial). This thick, potentially
hydrocarbon-bearing portion of the sedimentary wedge is further evi-
dence of the geological affinities — and the absence of discontinuity —
between Georges Bank and the Scotian Shelf to the northeast. While the
United States Counter-Memorial seeks to deny that the Scotian Basin
extends beneath the eastern part of Georges Bank, this extension, and its
partial separation from Georges Bank Basin (underlying western
Georges Bank) by the Yarmouth Arch, is confirmed in the published
works of United States and Canadian scientists’. If a “natural
boundary” is one that avoids dividing resources, then the Canadian line
is far more “natural” than the United States claim in relation to the
hydrocarbon potential of the Scotian Basin, for the latter cuts through
the Basin while the former does not®.

169. The United States also denies the relevance of the New Eng-
land Seamount Chain and the attendant belt of high seismic activity in
the vicinity of the Great South Channel®. Nevertheless, two pertinent
and incontrovertible facts remain. First, a major basement fracture
zone is aligned with the Wew England Seamount Chain, running

7See L. K. Schultz and R. L. Grover: “Geology of Georges Bank Basin™; J. A. Grow:
“Structure of the Atlantic Continental Margin of the United States™, in Geology of
Passive Continental Margins: History, Structure and Sedimentologic Record (With
Special Emphasis an the Atlantic Margin). American Association of Petroleum Geolo-
gists Eastern Section Meeting and Atlantic Margin Energy Conference, Education
Course Note Series No: 19, 1981; J. A. Wade: “The Mesozoic-Cenozoic History of the
Northeastern Margin of North America”, p. 1850,

® Other geological phenomena have been ignored by the United States, such as the Mid-
Bank Divide that geologists have identified beneath the middle of Georges Bank, sepa-
rating an eastern and western “wedge” of vounger sediments. Canadian Counter-
Memarial, Annexes, Vol. 1, pp. 7-8, para. 17 and Figure 3.

8 United States Counter-Memorial, Analytical Annexes, Vol. 1V, Annex 5, p. 21,
paras, 28-29.
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perpendicular to the shelf edge seaward of the Great South Channel
area'®. This fracture zone represents a major structural boundary in this
region of the Atlantic continental margin''. Secondly, for reasons related
to the existence of the fracture zone, there is a major, and geologically
significant, offsetting of the East Coast Magnetic Anomaly seaward of
the Great South Channel in the vicinity of the seamounts and the seis-
mic trend line'? [Figure 14]. These facts reveal that if any natural geo-
logical boundary were to be postulated, it would lie at the southwestern
limit of Georges Bank and not at the Northeast Channel.

Section II. The United States Errs in Attempting to
Portray Georges Bank as an Extension
of Massachusetts

170. A curious inconsistency marks the United States view of
Georges Bank and its relation 10 the coasts. On the one hand, the United
States attempts to portray Georges Bank as the seaward extension .of
Maine in legal terms. On the other hand, it attempts to portray the Bank
as the scaward extension of Massachusetts in physiographic terms. Thus,
the United States reduces the Great South Channel to total insignifi-
cance, despite its recognized and crucial importance as a channel for
navigation, as a component of the biclogical and oceanographic “transi-

19 The United States argues that “there is no evidence to support a belt of seismicity con-
necting the White Mountains to the New England Seamounts™ [United States Counter-
Memorial, Analytical Arnexes, Val, 1V, Annex 5, p. 21, paras. 28-29]. However,
respected United States authorities state that *“[s]ome of the best evidence {or the con-
centration of seismic activity, particularly the occurrence of large shocks within conti-
nents near the ends of major transform fauits, comes from ... offshore Massachusetts
near the end of the New England seamount chain”. L. R. Sykes: “Intraplate Seismicity,
Reactivation of Preexisting Zones of Weakness, Alkaline Magmatism, and Other Tecto-
nism Postdating Continental Fragmentation.” Reviews of Geophysics and Space Phy-
sics, Yol. 16, No. 4, 1978, p. 674. Reply, Annexes, Vol. Ii, Part 1V, Annex 9. This
author shows a solid line of seismicity running from the New England Seamount Chain,
through the western end of Georges Bank and onshore as far north as Québec. This
same seismic trend line through wesiern Georges Bank is also shown by 1. B. Fletcher,
M. L. Sbar and L. R. Sykes: “Seismic trends and travel-time residuals in eastern North
America and their tectonic implications.” Geological Society of America Bulletin,
Vol. 89, Doc. 81106, 1978, pp. 1656 and Figures 1, 2, 3 and 9. Reply, Annexes, Vol. I,
Part [V, Annex 10 contains a reproduction of these seismic trend lines.

J. B. Fletcher, M. L. Sbar and L. R. Sykes: “Seismic trends and travel-time residuals in
eastern North America and their tectonic implications™, p. 1656:

“The Boston-Ottawa seismic zone appears te be nearly spatially coincident with
Mesozoic alkalic igneous rocks of the White Mountain Magma Serjes and the
Monteregian Hills. These rocks are similar in age to the New England (Kelvin}
Seamounts, a major transform fault across which magnetic lineations of Mesozoic
age in the western Atlantic change strike and appear to be offset. The Boston-
Ottawa seismic zone, the Mesozoic igneous rocks, and the seamount chain appear
to define a major tectonic zone about 2,000 km fong.” [Iralics added.]

Reply, Annexes, Yol. 11, Part [V, Annex 10.

12 The East Coast Magnetic Anomaly is a linear trend of high magnetic intensity running
parallel to the shelf edge from Nova Scotia to Florida, probably related to the transition
from continential to oceanic crust. Canadian Memorial, p. 44, para. 78.
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tion zone” in the area off Cape Cod, and as the feature defining the
western limit of Georges Bank.

171. The United States Counter-Memorial insists that Georges
Bank is not a “topographic island” or a “detached bank'*”. Through the
selective use of bathymetry in its illustrations, the United States
attempts to convey the impression that the Northeast Channel cuts
across the entire breadth of the continental shelf while the Great South
(®) Channel does not. Figure 3 of the Canadian Counter-Memorial shows
that any feature of the shelf can be emphasized or made to disappear,
depending on the contour intervals depicted. Therefore, in order to con-
vey an accurate impression of the continental shelf in the Gulf of Maine
area, Canada’s illustrations have used contours that reflect all the seabed
features of the Gulf. These features comprise the basins in the inner area
and the shallow banks and channels in the outer area, including the
Great South Channel, Georges Bank and the Northeast Channel. The
bathymetry used in the Canadian Counter-Memorial and Reply also
closely resembles a 1974 “bathymetric map” issued by the American
Geographical Society that depicts Georges Bank as a semi-detached
bank defined by channels to its east and west [Figure 15]. It is quite
clear that in this objective view of the Gulf of Maine area, Georges Bank

is not seen as an extension of Massachusetts or of Maine.

172.  To enhance its claim that Georges Bank is an appendage of
Massachusetts, the United States Counter-Memorial repeats the mis-
leading suggestion that the Atlantic Coastal Plain extends only as far as
the Northeast Channel'. Canada has already pointed out that the sub-
merged Atlantic Coastal Plain constitutes the continental margin of
eastern North America from Baffin Island in the Arctic to the southern
United States'. Canada has also pointed out that official United States
publications recognize that within the Atlantic Coastal Plain, the East
Coast Shelf and Georges Bank constitute distinct physiographic prov-
inces, “separated” by the Great South Channel'®.

173. The United States Counter-Memorial also divides the North
American continental shelf into a “‘non-glaciated shelf province” stretch-
ing south of New York and a “glaciated shelf province™ stretching north
of New York'’; further, il posits a discontinuity in sediment types at the

3 United States Counter- Memorial, p. 29, para. 41.

M tnited States Counter- Memorial, pp. 29-30, paras. 41-44.

5 Canadian Counter- Memorial, pp. 71-72, para. 178,

16 E. Uchupi: Atlantic Continental Shelf and Slope of the United States — Physiography.
United States Department of the Interior, Geological Survey Professional Paper 529-C,
Washington, Government Printing Office, 1968, pp. C3, C5 and C11 where it is stated:
“Great South Channel, separating East Coast Shelf from Georges Bank, is another ¢ro-
sional feature on the Shelf.” Canadian Memorial, pp. 37-38, para. 67 and Figure 13;
Canadian Counter- Memorial, p. 71, para. 177.

1 United States Counter- Memorial, Analytical Annexes, Vol. 1V, Annex 5, p. 4, para. 4.
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Northeast Channel in an effort to substantiate an alleged geomorpholog-
ical difference between Georges Bank and the Scotian Shelf*®. In fact,
- New York is the southernmost extent of North American glaciation on
land, but most glaciation on the continental shelf stopped in the vicinity
of the Great South Channel, except for a narrow strip along the coast
from Cape Cod to Long Island'. Thus, to the extent that glaciation can
be used to identify a geomorphological discontinuity on the Neorth
American continental shelf, this discontinuity would be found in the
vicinity of the Great South Channel and not in the vicinity of New York.
Moreover, the boundary of a glacial “subprovince™ does not occur at
the Northeast Channel. If any exists, it would cut obliquely across
Georges Bank, as shown in Volume I of the Annexes to the
Canadian Counter-Memorial. .

174. Southwest of the Great South Channel, the continental shelf
is a smooth unglaciated plain®®. North and east of the Great South
Channel, glaciers produced a series of basins that occur along the inner
part of the Shelf from the Gulf of Maine Basin to Newfoundland, and a
series of broad, shallow banks that occur along the ocuter edge of the
shelf from Georges Bank to Newfoundland. Canada, therefore, agrees
with the United States that the Gulf of Maine Basin is geomorphologi-
cally similar to at least part of the Scotian Shelf. However, it is the inner
part of the Scotian Shelf to which the Gulf of Maine Basin is analogous.
Georges Bank, on the other hand, is analogous to the banks that are .
strung out along the outer-part of the Scotian Shelf all the way to New-
foundland®, In this basin-bank system that stretches from Newfound-
land to the Great South Channel, the Northeast Channel pales into
geomorphological insignificance.

175. The distribution and form of glacial sediments show the
affinities between the Scotian Shelf and Georges Bank. Waves and cur-
rents generated by winds and tides constitute the two most important
forces that fashion surface sediment forms. Tidally-dominated bedforms
occur in the Bay of Fundy, on Georges Bank and on Browns Bank, while
sediments to the north of Browns Bank and to the south of the Great
South Channel, are storm-dominated?. This fact illustrates the single

8 United States Counter-Memorial, Analytical Annexes, Vol. 1V, Annex 5, pp. 4-5,
paras. 5-10.

'* Canadian Counter- Memorial, Annexes, Vol. [, pp. 8-7, paras. 13-16,

® Canadian Counter- Memorial, p. 71, para. 177.

3 Uchupi refers to this basin-bank system. See E. Uchupi: Atlantic Continental Slope of
the United States — Physiography. United States Department of the Interior, Geologi-
cal Survey Professional Paper 529-C, 1968, pp. C5 and C28 where it is stated:

“The topographic features of the continental shelf, slope, and rise are inter-
related and can be grouped from north to south into three distinct regions or zones.
In the first, from Nova Scotia 1o the Nantucket Shoals area, the position normally
occupied by a gently seaward-sloping continental shelf, contains {1} the Gulf of
Maine, and (2) several large shallow banks, namely Georges, Browns, LaHave,

and Emerald Banks.”

Reply, Annexes, Yol. I, Part 1V, Annex 11.

2 Canadian Counter- Memorial, Annexes, Yol, [, pp. 10-17, paras. 21-30 and Figures 4-8.
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integrated tidal régime connecting the Bay of Fundy and Georges
Bank®.

176. In summary, the basin-bank system produced by glaciation,
together with sediment distribution and form, show that the United
States Counter-Memoria!l errs in arguing that the seabed of Georges
Bank “differs substantially” from that of the Gulf of Maine Basin and
the Scotian Shelf?*, Moreover, the facts indicate that if there is a geo-
morphological boundary in the Gulf of Maine area, it is in the vicinity of
the Great South Channel, where there is a change from glaciated to
non-glaciated sediments, a change from tidaliy-dominated to storm-
dominated bedforms, and an end to the basin-bank system that charac-
terizes the continental shelf from Newfoundland down to the Great
South Channel.

Section III. The Usnited States Errs in Contending That Canada
Would Not Be Affected by an Oil Spill on Georges Bank

177. The United States Counter-Memorial argues that since all
Georges Bank resources would be affected by an otl-well blowout or an
oil spill on the northeastern portion of the Bank, it follows that the Bank
in its entirety should be awarded to the United States. As an adjunct to
this proposition, the United States claims that “it is unlikely that hydro-
carbon development on the northeastern portion of Georges Bank would
threaten significantly the marine resources of the Scotian Shelf or the
Canadian coast®®”. Yet the environmental risk analysis contained in the
Annexes to the United States Counter-Memorial (Volume I, Part A,
Annex 1) is fundamentally flawed. Leaving aside the scientific deficien-
cies of the United States argument, however, it must be stressed at the
outset that it rests on the quite unjustifiable legal assumption that the
whole of Georges Bank appertains to the United States, for if part of the
Bank were Canadian it follows that Canada’s Georges Bank resources

2 A study by Greenberg has shown that there is a single tidal current system encompass-
ing the Bay of Fundy, Browns Bank, the Northeast Channel and Georges Bank.
Although cited by the United States [Counter- Memorial, Marine Environment Annex,
Vol. [, Part A, Annex 1, p. 63, footnote 1}. Greenberg does not support the United
States view that the Northeast Channel “shapes” the marine environment of the Gulf of
Maine. The following citation shows that Greenberg provides evidence of the interrela-
tionship of tides throughout the Gulf of Maine arca:

“In the Gulf of Maine the kinetic energy is greater than the potential energy, and
is concentrated in a wide band from around the Nantucket area, through Georges
Bank, across the Fundian Channel, and into the Bay of Fundy. There are local
maxima at either cnd of Georges Bank and at the entrance to the Bay of Fundy.”
[Italics added.]

D. A. Greenberg: “A Numerical Model Investigation of Tidal Phenomena in the Bay of
Fundy and Gulf of Maine.” Marine Geodesy, Vol. 2, No. 2, 1979, p. 172. Reply,
Annexes, Yol. 11, Part [V, Annex 12.

M United States Counter- Memorial, Analytical Annexes, Yol. IV, Annex 5, p. 4, para. 5.
2 United States Counter- Memorial, p. 45, para. 57,
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would face the same environmental risk. In this respect, Canada’s only
reply to the circular argument of the United States must be adhuc sub
Judice lis est.

178. Canada’s objection to the United States view of environmen-
tal risks, however, goes much further. The fatai scientific defect in the
United States analysis is that it concerns itself only with oil in the water
column. The United States ignores the fact that by far the greater bulk
of oil released by an oil-well blowout or by a tanker spill rests on the
surface of the water: only a small fraction is dissolved in the water
column?®. Models of trajectory and oil spill fates demonstrate that, owing
to wind and current action, the great mass of any oil spill on either the
northeastern or southwestern part of Georges Bank will pass ro the Sco-
tian Shelf and to the Canadian coastline® [Figure [6]. The United
States argument on this point is therefore incomplete and misleading.
The chances are that Canada will suffer the effects of an oil spill or oil-
well blowout anywhere on Georges Bank to a much greater degree than
the United States, and official United States studies have recognized this
fact®, Moreover, Canada and the United States have recognized the
common threat that oil spills in the Gulf of Maine area would pose to
their coasts. In 1974, by an exchange of diplomatic notes, the Parties
established an oit spill contingency plan that delimits areas within which
they would exercise their respective responsibilities for pollution control
and clean-up®. The line dividing these arcas follows longitude 67°28'W
[Figure 17].

Section 1IV. Contrary te United States Assertions, Georges Bank
Is Part of a Continuous Ocean System and Falls within the
Nova Scotia Biogeographic Province

179. The sea, it need hardly be said, is a fluid environment: a
dynamic, not static, medium. Its fundamental characteristics are its
openness and relative uniformity. Unlike the land, the sea is not marked
by geographically fixed discontinuities or boundaries. Changes in water
properties that do cxist are gradual and highly variable in location.

2 The proportion of oil on the sea surface is about 10 times greater than oil in the water
column. See Table 5 in M. L. Spaulding, S. B. Saila, E. Lorda, H. Walker, E. Anderson
and J. C. Swanson: “Oil-Spill Fishery Impact Assessment Model: Application to
Selected Georges Bank Fish Species.” Estuarine, Coastal and Shelf Science, Yol. 16,
1983, pp. 511-541.

7 D. J. Lawrence and R. W, Trites: “Surface Oil Spill Trajectory Modelling for Georges
and Browns Banks.” Canadian Technical Report of Hydrography and Ocean Sciences,
No. 29, 1983,

2 The results of this recent Canadian study are consistent with the United States study by
Spaulding et al. referred to in footnote 26. Similar results are also shown in the trajec-
tory models contained in the United States Environmental Assessments for Quter Conti-
nental Shelf Lease Sale No. 42, See Canadian Counter-Memorial, p. 77, para. 190,

¥ Canadian diplomatic note FLA 362, 19 June 1974. United States diplomatic note 106,
19 June 1974. See Reply, Annexes, Vol. 11, Part 1V, Annex 13.
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Horizontal differences in surface temperatures of only I° Celsius, for
example, may be found across tens or hundreds of kilometres, and the
day-to-day location of temperature gradients varies widely®®. Only inor-
dinate distortions of scale and serious oversimplifications can sustain any
hypothesis of “natural boundaries™ in the water column.

180. The Canadian Counter-Memorial has shown that there is
continuity in the oceanographic system and in fish distributions from
northeast to southwest in the Gulf of Maine area®. To the extent that a
discontinuity can be defined, it is in the vicinity of the Cape Cod-
Nantucket Shoals-Great South Channel area. Georges Bank itself is
characterized predominantly by northern or boreal species, and so falls
within the Nova Scotia biogeographic province. This province extends
from Newfoundland to the coastal area of Cape Cod, where a transition
occurs from northern, cold-water plant and animal species to the south-
ern, warm-water species that typify the Virginian biogeographic province
and the Mid-Atlantic Bight. The United States Counter-Memorial
argues that “[i]n alleging that there is some species break or division in
the vicinity of Nantucket Shoals or Long Island, Canada misinterprets
the work of current biogeographers®®”. In fact, it is the United States
that has misinterpreted the scientific literature. Canada has not been
able to find scientific studies of the Gulf of Maine area that support the
suggestion that the Northeast Channel is a biogeographic boundary®.

¥ An example of the vast scale of day-to-day variability in surface temperature gradients
is provided by Smith and Petrie. They show the variability between shelf and slope
water off the Scotian Shelf occurs over a distance of 150 kilometres. P, C. Smith and
B. D. Petrie: “Low-Frequency Circulation at the Edge of the Scotian Shelf.” Journal of
Physical Oceanography, Vol, 12, 1982, pp. 28-46.

@ Y Canadian Counter- Memorial, pp. 79-98, paras. 192-242 and Figures 20-22 and 24. See
also Canadian Counter-Memorial, Annexes, Vol. I, Chaps. {I-1V.

32 United States Counter- Memorial, p. 39, para. 48.

3 None of the scientific papers cited in the United States Counter-Memorial and its
Annexes in support of the theory of a natural boundary at the Northeast Channel even
mentions the Northeast Channel as a biogeographic feature, let alone as a natural
boundary. What they show is that Cape Cod is the significant biogeographic feature in
the Gulf of Maine area. See D. R. Franz and A. S. Merrill: “The Origins and Determi-
nants of Distribution of Molluscan Faunal Groups on the Shallow Continental Shelf of
the Northwest Atlantic.” Malacologia, Vol. 19, No. 2, 1980, p. 227; D. R. Franz,
E. K. Worley and A. S, Merrill: “Distribution Patterns of Common Seastars of the
Middle Atlantic Continental Shelf of the Northwest Atlantic (Gulf of Maine to
Cape Hatteras).” Biology Bulfetin, Vol. 60, 1981, p. 394; E. L. Bousfield and
M. L. H. Thomas: “Postglacial Changes in the Distribution of Littoral Marine Inverte-
brates in the Canadian Atlantic Region”, in Proceedings of the Nova Scotia Institute of
Science, Vol. 27, Supp. 3, 1975, pp. 47-60. The only paper Canada has found that even
suggests any kind of a biogeographic separation at the Northeast Channel refers to only
one small crustacean group — ostracodes. Yet, even this study places greater emphasis
on Cape Cod as a biogeographic feature: J. E. Hazel: Atlantic Continental Shelf and
Slope of the United States — Ostracode Zoogeography in The Southern Nova Scotian
And Northern Virginian Faunal Provinces. United States Department of the Interior,
Geological Survey Professional Paper 529-E. Washington, Government Printing Office,
1970.
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181. The United States argument that there is a fixed biogeo-
graphic boundary that runs along the northern edge of Georges Bank (at
approximately 42°N) is directly contradicted by numerous reports and
publications, including several publications of the United States Govern-
ment®. All of these documents conclude that Georges Bank is boreal in
its affinities, and that a transition from cold- to warm-water characteris-
tics occurs in the vicinity of Cape Cod and not at the Northeast Chan-
nel. The tenor of these various studies is well stated in a report by Bige-
low and Schroeder, published by the United States Department of the
Interior, and given prominence in the United States Counter-Memorial:

“The general oceanography of [the Gulf of Maine] area has been
the subject of another report, but it may not be amiss to point out
that the temperature of the Gulf and its fauna are boreal, and that
its southern and western boundaries are the northern limit to com-
mon occurrence of many southern species of fishes and of inverte-
brates®.” [ltalics added.]

182. Notwithstanding evidence of the kind cited above, the
Annexes to the United States Counter-Memorial (Volume IV, Annex 7)
contend that even the complex of Atlantic coast species — as well as
stocks — can be segregated in accordance with “‘separate and identifi-
able oceanographic regimes®”. The thrust of the United States analysis,
again, is to present Georges Bank as a warm-water bank. Canada has
already provided irrefutable evidence to the contrary. For example,
_Figure 33 in Volume | of the Annexes to the Canadian Counter-
Memorial shows that the great bulk — over 95 percent — of the average
annual commercial catch in ICNAF/NAFO subdivision 5Z¢, from 1962
to 1980, consisted of northern and widely distributed species. Southern

M A recent United States Government publication on amphipods found on Georges Bank
reveals that the dominant species are bareal.'See J. J. Dickinson and R. L. Wigley: Dis-
tribution of Gammaridean Amphipoda (Crustacea) on Georges Bank. Washington, U.S.
Department of Commerce, National Oceanic and Atmospheric Administration Techni-
cal Report, NMFS SSRF-746, 1981. A United States Government study of ostracodes
shows that enly eight Georges Bank species have Virginian affiliations while 43 have
boreal affiliations. See J. E. Hazel: Atlantic Continental Shelf and Slope of the United
States — Ostracode Zoogeography in The Southern Nova Scotian And Northern Vir-
ginian Fauna! Provinces. A recent major work on biogeography, contrary to United
States assertions regarding the Northeast Channel, concludes that the “cold-temperate
North Atlantic province” extends from “Newfoundland and Gulf of St. Lawrence to
Cape Cod, Massachusetts”™. Sce G. J. Yermeij: Biogeography and Adaptation: Paiterns
of Marine Life. Boston, Harvard University Press, 1978, pp. 2-3. Reply, Annexes,
Vol. I, Part IV, Annex 14.

3 H. B. Bigelow and W. C. Schroeder; “Fishes of the Gulf of Maine.” Fishery Bulletin of
the Fish and Wildlife Service, Vol. 53, No, 74, Washington, Government Printing
Office, 1953, Urited States Counter-Memorial, Marine Environment Annex, Vol. 1,
Part A, Annex 1, Appendix L. The “western boundary” referred to by Bigelow and
Schroeder is 70°W longitude, which cuts across Cape Cod and Nantucket Sheals. It is
¢lear that they considered Georges Bank to be part of the Gulf of Maine and therefore
within the boreal province.

% United States Counter-Memorial, Marine Environment Annex, Vol. I, Part A,
Annex L, p. 75, para. 32.
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species only begin to dominate the commercial catch as one moves away
from Georges Bank to the southwest. Moreover, on close examination,
the five fish species distribution figures contained in the Annexes to the
United States Counter-Memorial (Volume I, Part A, Annex 1) offered
as evidence of the existence of natural boundary at the Northeast Chan-
nel in fact reinforce Canada’s point about continuity and about the exist-
ence of a species transition zone in the Great South Channel area rather
than at the Northeast Channel®.

183. Canada strongly disagrees with the United States thesis that
fish stocks can be segregated into “ccological regimes™ or divided by a
“natural boundary™ at the Northeast Channel. The Canadian Counter-
Memorial has shown why the United States Memorial erred in dividing
the stocks of 12 out of 16 commercial species at the Northeast
Channel®®. The United States Counter-Memorial repeats this error by
relying excessively an spawning locations to identify stocks®. It is crucial
to recall that any given stock is located at a particular spawning location
for only a few weeks of each year of adult life. Thus, spawning location
has no necessary bearing on the distributional range or migratory habits
of the stock throughout the rest of the year or during the life cycle as a
whole. Consequently, the numerous figures contained in the Annexes to
the United States Counter-Memorial (Volume |, Part A, Annex 1),
showing various spawning grounds and areas of larval abundance, to the
extent that they might be proven scientifically accurate, cannot be used
to support the argument that stocks are divided by the Northeast Chan-
nel throughout the year or throughout their life cycle. As Canada has
already shown, many stocks of fish intermingle and migrate throughout
the Gulf of Maine area, irrespective of their spawning grounds.

184. In sum, the extensive factual material contained in Volume [
of the Annexes to Canada’s Counter-Memorial and in numerous scien-
tific authorities, including official United States publications, demon-
strates that Georges Bank is a cold-water bank with greater biological
affinities to Canada than to the United States.

M United Srates Counter-Memorial, Marine Environment Annex, Vol. 1, Part A,
Annex 1, pp. 79-89. Figure 24 clearly shows a distribution of species throughout the
entire Guif of Maine area. Figure 25 shows species that range southwestward from the
Scotian Shelf across the Northeast Channel to the northeastern part of Georges Bank
and within the Gulf of Maine. Figure 26 shows that.the important commercial species
of cod, haddock and pollock have no distributional break at the Northeast Channel, but
range from northeast 1o southwest before tapering off southwest of the Great South
Channel. Figure 27 also shows the species transition zone in the Great South Channel
area. See Canadian Counter-Memorial, Annexes, Vol. 1, pp. 66-67, para. 107 and the
study by J. B. Colton er af. cited therein.

¥ Canadian Counter-Memorial, Annexes, Vol. [, pp. 72 {f, paras. 119 {T.

¥ United States Counter-Memorial, Marine Environment Anrex, Vol. [, Part A,
Annex 1, pp. 88 {1, paras. 65 ff.
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Section V, The United States Greatly Exaggerates the
Importance of the Northeast Channel

185. The United States Memorial exaggerated beyond rccogni-
tion the geomorphological and oceanographic importance of the North-
east Channel. The United States Counter-Memorial carries this process
further and speculates about what the marine environment in the Gulf of
Maine area would be like in the absence of the Northeast Channel®.
This exercise can have no relevance in law.

186. The United States Counter-Memorial claims that the
Northeast Channel “determines” the circulation pattern and the physical
characteristics of the waters of the Gulf of Maine Basin and of Georges
Bank*'. The fact is that the oceanography of the Gulf of Maine area is
determined by factors and processes that operate both locally and on a
vast geographical scale; the Northeast Channel is simply one of the fea-
tures that contribute 1o determining the oceanography of the Gulf of
Maine.

187. As evidence of the alleged controlling role of the Northeast
Channel, the United States Counter-Memorial asserts that 60 to 70 per-
cent of the annual inflow of water into the Gulf of Maine Basin enters
through the Northeast Channel®?. The authority cited for this statement,
however, nowhere mentions this percentage and never compares the flow
through the Northeast Channel to the total inflow into the Gulf of
Maine Basin®. The United States assertion, accordingly, is incorrect or
unsubstantiated, or both*. Moreover, in making this assertion, the
United States overlooks one of the most salient features of the large-
scale water movements that dominate the Gulf of Maine area. It is the
colder and less saline waters from the Canadian coastal arcas to the
north, carried by the Labrador and Nova Scotia currents, that pass

4 [/nited States Counter-Memorial, pp. 40 and 43, para. 51; pp. 203-204, para. 316,
United States Counter-Memorial, Marine Environmenmt Annex, Vol. 1, Part A,
Annex 1, pp. 167 ff.

1 United States Counter- Memorial, pp. 43-44, paras. 52-34.

82 lnited States Counter- Memorial, p. 43, para. 52.

45 R. Ramp, R. J. Schlitz and W. R, Wright: “Northeast Channel Flow and the
Georges Bank Nutrient Budget.” Paper prepared for presentation at the International
Council for the Exploration of the Seas (ICES), 1980. United States Counter-
Memorial, Marine Environment Annex, Vol. I, Part A, Annex |, pp. 23 and 27,
parz. 12 and footnote 5.

“ It is atso directly contradicted by several reports that conclude that the greatest share of
inflow into the Gulf of Maine comes from the Scotian Shelf and not from the Northeast
Channel. See C. N. Flagg, B. A, Magnell, D. Frye, I. J. Cura, 8. E. McDowell and
R. I. Scarlet: Interpretation of the Physical Oceanography of Georges Buank. Final
Report, Washington, U.S. Department of the Interior, 1982; T. §. Hopkins and
N. Garfield: “Gull of Maine Intermediate Water.” Journal of Marine Research,
Vol. 37, Neo. |, 1979, p, 103; W._ S. Brown and R. C. Beardsley: “Winter Circulation in
the Western Gulf of Maine: Part 1: Cooling and Water Mass Formation.” Journal af
Physical Oceanography, Vol. 8, No. 2, 1978, p. 265.
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across Georges Bank and create thermal conditions appropriate for the
Bank’s predominantly northern plant and animal species*. And it is this
combination of factors that links Georges Bank to the chain of offshore
banks extending from the Scotian Shelf to the Great South Channel.

188. Im a further attempt to counter the fact that the marine
environment on Georges Bank is largely the product of northern forces,
the United States Counter-Memorial alleges that ““[t]he infusion of
water through the Northeast Channel into the Gulf of Maine Basin has
a profound effect on the temperature, salinity and vertical mixing of the
waters in the Basin*”. [ltalics added.] In support of this erroneous
proposition, the Annexes to the United States Counter-Memorial
{Volume I, Part A, Annex 1) contain a series of illustrations that show
water-column temperature, salinity and density along the eastern North
American coast at different seasons of the year, in a series of super-
imposed grids*’, Yet these figures hardly can be said to demonstrate the
existence of “separate and identifiable ecological regimes”. Rather, they
show that the oceanographic régime on Georges Bank is part and parcel
of a northeast to southwest continuum. They support the Canadian view
that there is a progressive modification of the waters of the Gulf of
Maine area in their southwestward coursc along the Scotian Shelf to
Georges Bank and beyond, and that the significant differentiation is
between shelf water and warmer slope water further offshore.

189. Perhaps the most striking use of exaggeration in the United
States Counter-Memorial is found in Figure 26, which purports to depict
the seafloor of the Gulf of Maine area. The United States does not indi-
cate what vertical exaggeration has been used in the preparation of this
figure®. According to Canada’s analysis, the seafloor topography has

45 The United States also attempts to minimize the impact of fresh-water discharges from
Canadian rivers on the Gulf of Maine. Contrary to United States assertions, fresh
water has an important impact on the marine environment in the Gulf of Maine. See
D. F. Bumpus: “Sources of Water Contributed to the Bay of Fundy by Surface Circula-
tion.” Journal of the Fisheries Research Board of Canada, Vol. 17, No. 2, 1960,
pp. 181-197. Moreaver, the United States is incorrect in claiming that only one-third of
fresh-water discharge comes from the Bay of Fundy and Nova Scotia. In making its cal-
culations {United States Counter- Memorial, Marine Environment Annex, Vol. 1, Part
A, Annex 1, pp. 23 and 27, para. 12], the United States did not include the 30 percent
originating from the Saint John River drainage basin and has neglected as well the
other rivers draining into the Bay of Fundy, which together with the Saint John River
account for over 50 percent of the fresh-water discharge into the Gull of Maine. Sce
Canadian Counter- Memorial, Annexes, Vol. 1, Chap. I, Hydrological Atlas of
Canada. Ottawa, Department of Energy, Mines and Resources, 1978,
plate 22; and C. D. Bue: Streamflow from the United States into the Atlantic Ocean
During 1931-60. United States Geological Survey Water-Supply Paper 1899-1. Wash-
ington, Government Printing Office, 1970, pp. 1-136.

4 United States Counter- Memorial, pp. 43-44, para. 54,

4 United States Counter-Memorial, Marine Environment Annex, Vol. 1, Part A,
Annex 1, Figures 12-14,

8 United States Counter- Memorial, p. 205, Figure 26. Indeed, the United States never
indicates the degree of vertical exaggeration used in any of its figures,
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been exaggerated 400 times; at the same time, the seaward “face” of the
continental margin has been cut off to show only a small part of this
escarpment-like feature and so place superficial features on the shelf-top
into greater relief.

190. In reality, of course, the seafloor of the Gulf of Maine area
presents a very different picture. Figure 17 of the Canadian Counter-
Memorial showed two computer-generated perspectives produced from
bathymetric contours taken from existing United States and Canadian
charts®. As is evident, even when the seafloor relief is exaggerated five
times, the Northeast Channel is barely perceptible. Without any vertical
cxaggeration whatever, the continental shelf — and indeed the entire
continental margin — would be seen as practically featureless. It is this
latter image, of course, that most closely approximates reality when con-
sidering the geomorphology ol so vast an offshore arca. Regardless of
the repeated United States contentions about the Northeast Channel, the
fact is that if the ocean were drained, the entire continental shelf from
northeast to southwest would not differ appreciably from a Dutch land-
scape and would show no evidence of a “natural boundary”,

Section VI. The United States Greatly Understates the Importance
of the Bay of Fundy in Attempting to Magnify the
Role of the Northeast Channel

191. In its efforts to magnify the role of the Northeast Channel,
the United States Counter-Memorial asserts that it has “profound
effects on the marine cnvironment of the Gulf of Maine Basin and
Georges Bank, which, contrary to Canada’s assertions, the Bay of Fundy
does not*”. Canada has already demonstrated the vital importance of
the Bay of Fundy in shaping the tidal régime and the oceanographic con-
ditions of the Gulf of Maine area®. The view of the importance of the
Bay of Fundy reflected in the United States Counter-Memorial differs
radically from views cxpressed in recent United States Senate hearings
and in a recent diplomatic note from the United States concerning the
environmental impact of Canadian tidal power projects in the Bay of
Fundy.

“ Canadian Counter-Memorial, pp. 72-73, para. 180.
30 United States Counter-Memorial, p. 38, para. 46, footnote 5.

5l Canadian Memorial, p. 50, para. 92, Canadian Counter-Memorial, p. 76, paras.
186-187. The link between the Bay of Fundy and the outer Gulf of Maine area is both
oceanographic and geological. The same band of basement rocks (the Avalon Platform)
extends from the Bay of Fundy throughout much of the Guif of Maine area. See
Canadian Memorial, p. 43, Figure 14. There zlso exists a sediment continuity from the
Bay of Fundy southward to Georges Bank. See J. E. Hazel: Atlantic Continental Shelf
and Slope of the United States — Ostracode Zoogeography in The Southern Nova
Seotian And Northern Virginian Faunal Provinces. United States Department of the
Interior, Geological Survey Professional Paper 529-E. Washington, Government Print-
ing Office, 1970, p. E5, Figure 3. Reply. Annexes, Vol. II, Part IV, Annex 15.



72 GULF OF MAINE [80]

192, In specially scheduled hearings on this matter by the United
States Senate Committee on Environment and Public Works, the Chair-
man stated:

‘I‘Conccrns have been raised ... that tidal power projects in the
Bay of Fundy could have adverse effects on the New England Coast
from the Gulf of Maine to Boston Harbour, Some studies suggest
that the Minas Basin project, which is being actively considered for
construction in Nova Scotia, would change the tidal range in Port-
land [Maine] by nearly a foot. This could have serious implications
for our coastal environment, increasing storm damage to coastal
roads and  Dbuildings and altering fisheries and shellfish
production®?.”
Similar concerns were voiced in the diplomatic note referred to above. In
that note, the State Department made the following comment:

“It is the Department’s concern that these proposals, if they are to
be implemented with resultant tidal flow impediment, wouid have
pronounced effects on the entire Gulf of Maine, hundreds of kilome-
ters removed from the actual dam sites. This is because the pro-
posed dams will enhance the natural tidal resonance of both the Bay
of Fundy and Gulf of Maine®.”

It can be seen from these United States sources that the Bay of Fundy is
an integral and critical part of the Gulf of Maine area. Its importance is
an accepted fact that does not require demonstration by imaginative
“scenarios’ about the consequences of its possible disappearance®.

32 Statement of Senator George J. Mitchell, United States Senate, Committee on Environ-
ment and Public Works. “Field Hearing: Effects on New England of Canadian Tidal
Development.” Augusta, Maine, 25 July 1983. Reply, Annexes, Vol. II, Part IV,
Annex 16.

3 United States diplomatic note, 27 August 1981. Reply, Annexes, Vol. II, Part 1V,
Annex 17.

Moreover, the United States claim that the physical oceanography of the Gulf of Maine
area would be radically altered if the Northeast Channel did not exist is not docu-
mented. To appraise the validity of the United States assertions, Canada used a com-
puter model to investigate the nature of the tidal régime in the Gulf of Maine area
under altered bathymetric conditions. The results demonstrate strikingly that the Bay of
Fundy plays a far more important role in determining the tides and currents in the Gulf
of Maine area than does the Northeast Channel. The effect of blocking the Northeast
Channel by a barrage of 44 kilometres by 88 kilometres, and 70 metres deep, would be
a reduction of tidat amplitude of only 7-9 percent and a delay of high and low water
times of only about 10-15 minutes. By contrast, blocking the Bay of Fundy would result
in enormous changes in tidal amplitude, including a 34 percent increase at Boston and 2
13 percent decrease at Yarmouth, and a delay in high and low water times of as much
as 2.4 hours. The computer model used in these calculations is an adaption of the model
discussed in D. A. Greenberg: “A Numerical Model Investigation of Tidal Phenomena
in the Bay of Fundy and Gulf of Maine.” Marine Geodesy, Vol. 2, No. 2, 1979, p. 161;
and D, A. Greenberg: “Modelling the Mean Barotropic Circulation in the Bay of Fundy
and Gulf of Maine.” Journal of Physical Oceanography, Yol. 13, No. 5, 1983, p. 886.
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Section VII. The *“Natural Boundary” in the Gulf of Maine Area
Is an Ad Hoc Conception Not Found in Previous
Scientific Publications on This Area

193. The Uinited States tortures the notion of “ecosystems™ and
“ecological regimes” in an effort to prop up its speculations regarding
natural boundaries in the sea. Almost any region or area can be chosen
for treatment as an “ecological regime” or “ecosystem”. [ndividual parts
of Georges Bank itself might be considered te constitute “ccological
regimes”. Alternatively, a researcher might choose to examine a larger
unit, such as the entire east coast of North America, as an “ecological
regime”. The choice of unit that constitutes the so-called régime is left
entirely 1o the discretion of the examiner. The area that the United
States refers to as comprising “three separate and identifiable ecological
regimes” could cqually well be examined as one régime or as 20 separate
régimes, depending on the level of organization chosen for the investiga-
tion. Statistical units 5Zeh and 5Zen in subdivision 5Ze of the North-
west Atlantic Fisheries Organization (NAFO) could just as legitimately
or illegitimately be described as “ecological regimes” as the three
“regimes” proposed by the United States. Similarly, the line that divides
statistical units 5Zch and SZen from statistical units 5Zej and 5Zem
could just as legitimately or illegitimately be presented as a “natural
boundary” as the line that separates subdivision 5Ze from subdivision

5Zw, or the line that separates subarea 5 from subarea 4 [Figure I8].

194. Perhaps the best description of the problems inherent in
identifying “ecological regimes™ in the waters of the se€a is provided in
the following passage from the United States Counter-Memorial, where
a particular kind of measurement is rejected because it “unavoidably
requires that assumptions be made, parameters chosen, and data
selected ...” and because the factors concerned, even if they could be
measured accurately, “are variable and unpredictable’™. |[lralics
added.] The United States in this passage is expressing its reluctance to
attempt a measurecment of economic dependence, That reluctance, how-
ever, would more properly apply to the task of identifying “ccological
regimes™ that indicate a “natural boundary” for a marine environment
whose complexities still largely escape man’s undersianding.

195. Quite apart from the scientific difficulties associated with
the very concept of an “ecological regime”, it is notabie that the United
States has not been able to cite any scientific work on the Gulf of Maine
area — published before the institution of these proceedings — that
describes three “separate and identifiable ecological regimes™ in this

5 United States Counter- Memorial, p. 215, para. 342,



74 GULF OF MAINE [82]

area. Nor has the United States been able to cite any scientific work
that describes the Northeast Channel as a “natural boundary®®”.

Section VIII. The Myth of the “Natural Boundary” Cannot Be
Substantiated on the Ground of Alleged Incompatibility
of National Fisheries Policies

196. The United States Counter-Memorial brings a new dimen-
sion to the thesis of “single-State management” or administrative con-
venience advanced in the United States Memorial: namely, that the
United States must obtain all of Georges Bank because the fisheries poli-
cies of the Parties are incompatible®. This attempt to provide some legal
underpinning for the myth of the “natural boundary” must surely fail.
For if *peaceful coexistence™ in the field of fisheries can only be
obtained at the price of monopoly and isolationism, there can be no pos-
sibility of achieving an equitable result. Indeed, the very concept of
transboundary resources of any kind must disappear if the United States
view is Lo prevail.

197. Fortunately, this bias against cooperation in the manage-
ment of transboundary resources is not reflected in North American
experience, as has been shown in the Canadian Counter-Memorial®®, Nor
are the differences between the fisheries policies of the Parties as great
as the United States Counter-Memorial now suggests. In a formal reply
to a Congressional inquiry, the head of the National Marine Fisheries
Service described the Canadian-United States fisheries relationship in
the following terms in 1979:

“Question 1{b). Identify any incompatibilities which exist
between Canada’s appreach to and practice of fishery management
and U.S. activities in the ficld.

Response. We are unable to offer examples of clearly defined
incompatibilities between the United States and Canada regarding
principles of fishery management. As a result of our mutual
dependence on similar species in the Northwest Atlantic, bath coun-
tries have shared past efforts within the framework of international
management regimes to promote conservation and management of
fish stocks on a rational basis. The past participation of both the
United States and Canada in the International Commission for the

% A computer search has revealed no scientific papers that describe a break between “eco-
logical regimes”, “ecological systems™, “ecological communities™, "plankton communi-
ties”, “benthic communities”, “ecological models”, or that suggest that a “natural
boundary™ exists at the Northeast Channel. Two standard scientific data banks were
used for this search: Biosis Previews. Philadelphia, Biosciences Information Service,
1977-1983; and Oceanic Abstracts. Bethesda, Maryland, Cambridge Scientific
Abstracts, 1964-15883.

5" United States Counter- Memorial, pp. 222-224, paras. 359-365.
3 Canadian Counter- Memorial, pp. 174-177, paras. 423-430.



[83] REPLY OF CANADA 75

Northwest Atlantic Fisheries (ICNAF), and their continued partici-
pation in a number of other international fishery commissions
reflect a similar approach to fisheries issues. Both countries attempt
to manage fisheries on the basis of optimum yield concepts. Fur-
thermore, Canada’s biological objectives are essentially similar to
our own as are the scientific tools employed to conduct stock assess-
ments and to analyze impacts of various management options®.”
[Italics added.)

198. Leaving aside the deficiencies of the United States Counter-
Memorial’s portrayal of fisheries relations between the Parties, it must
be recalled that the 200-mile fishing zone is still a new phenomenon for
both countries. Management policies are still evolving. The United
States itself has noted that there have already been changes in some of
its management policies during the brief period since the creation of its
200-mile zone; and it is upon these changes that the United States relies
in support of its hypothesis of conflict®®. No doubt there will be further
revisions in the future. None of these policies has an entrenched status in
either the United States or Canada; they are pragmatic and flexible
practices that are open to change at any time, Canada had no difficulty
in subscribing to a code of basic management standards derived from the
United States Fisheries Conservation and Management Act of 1976 for
the purposes of the 1979 Agreement on East Coast Fishery Resources
{Article X)%'. Despite the changes in administrative practices-alluded to
by the Unifed States, the same set of basic principles continues to form
part of United States fisheries legislation in unaltered form. It would
clearly be unwise to attach any weight to speculation about how “‘con-
flict” might conceivably develop in future years; such exercises are based
on conjecture and hypothesis alone — and they are in any case irrelevant
in law.

199. It must also be emphasized that United States arguments of
administrative convenience and incompatibility of fisheries policies,
while used to support the United States thesis of the ‘“natural
boundary”, themselves depend on that same thesis; the arguments, in
other words, are circular. While Georges Bank is an area of concen-
trated biological abundance, the fish that are found there do not repre-
sent a “commen pool” as alleged by the United States®®. Even the
so-called “Georges Bank herring stock™ is given this label only because it
spawns on Georges Bank and not because it is restricted to the Bank.

 Letter from Mr. Terry Leitzell to United States Senator Cohen, 21 December 1979,
giving answers to questions from Senator Cohen relating to the United States-Canadian
Fisheries Agreement, in Maritime Boundary Settlement Treaty and East Coast Fishery
Resources Agreement: “Hearings Before the Committee on Foreign Relations United
States Senate”, 96th Congress, 2nd sess., 1980, pp. 185-186. Reply, Annexes, Vol. 11,
Part IV, Annex 18.

® United States Counter-Memorial, p. 223, para. 364 and footnote 2.

8! Canadian Memorial, Annexes, Vol. [, Annex 20.

2 United States Counter- Memorial, pp. 218-219, paras. 352-354.
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Present management units in the Gulf of Maine area do nor correspond
to biological stock units. The fisheries management policy of the United
States, moreover, is not based on stocks or even single species but essen-
tially on mesh size alone. Finally, and perhaps most important, the rela-
tions of the Parties in the field of fisheries are no more amenable to a
policy of isolationism than are their relations overall.

Conclusion

200. No single line can provide a “natural boundary” for the con-
tinental shelf and water column resources of the Gulf of Maine area.
Both the unity and complexity of the area are incompatible with such a
concept. Environmental risks from a pollution incident on Georges Bank
—- although much greater for Canada — are common to both Parties,
and the only solution to problems of conservation and management of
transboundary resources, here as clsewhere, is to be found in coopera-
tion. The single maritime boundary in the present proceedings must be
defined by the application of equitable principles. The Canadian line sat-
isfies these principles and respects the affinities between Georges Bank
and other Canadian offshore areas to the north and northeast.
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CHAPTER 1V

THE SIGNIFICANCE OF THE CONDUCT
OF THE PARTIES

Introduction

201. The Canadian Memorial demonstrated that the United
States has acquiesced in and recognized the Canadian equidistance line
and that its conduct has created an estoppel in favour of Canada. The
United States Counter-Memorial atiempts to rebut this position by
erroncous interpretations of both the facts and the law. The United
States does not deny having had full knowledge of Canada’s public
activities in issuing offshore permits in the 1960s, and the United States
assertion that Canada’s claim lacked “notoricty” is both incorrect and
irrelevant, The acquiescence of the United States, contrary to the asser-
tions in its Counter-Memorial, was clearly and consistently manifested
by its conduct: tacitly, by its failure to protest Canada’s offshore permits
up to an equidistance linc on Georges Bank: explicitly, by its acceptance
of Canada’s use of an equidistance line in official communications from
the Department of the Interior. The authority of Mr. Hoffman and the
Department of the Interior is nol in issue: in relation to tacit acquies-
cence, authority is irrelevant; in relation to explicit acceptance of
Canada’s use of the equidistance method, the Department of the Interior
had sufficient authority to confirm such acceptance by reference to the
United States’ own adherence 10 the equidistance method, for, as recent
events have confirmed, the Department of the Interior is responsible for
the continental shelf policy of the United States. The acquiescence of the
United States, moreover, was of sufficient duration; indeed, international
law requires not a substantial passage of time to esrablish acquiescence
but rather prompt action to prevent a situation of acquiescence from
arising. Finally, although Canada was in fact “disarmed” by the acquies-
cence of the United States, the less rigid form of estoppel in any event
does not require the element of detrimental reliance.

202. The United States itself issued geophysical survey permits
authorizing exploration in the Gulf of Maine area in the 1960s and carly-
1970s on the basis of the equidistance method. The United States
appears to have issued these permits with reference to a “"BLM line”
(named for the Burcau of Land Management in the United States
Department of the Interior). This line was a strict equidistance line,
lying slightly to the northeast of the strict equidistance line used by
Canada at .the time. The United States geophysical survey permits and
the BLM line have a three-fold significance. First, they support
Canada’s claims of acquiescence and estoppel (although the United
States erroncously attempts to present them as evidence of conduct
inconsistent with such acquiescence). Secondly, they provide indicia of
what the Parties themselves viewed as an equitable delimitation and
acted upon as such. And thirdly, together with Canada’s equidistance
line, they reflect a tacit modus vivendi or de facto maritime limit of the
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type to which the Court attached considerable importance in the
Tunisia- Libya Continental Shelf case.

203. The United States Counter-Memorial also attempts to bar
consideration of the indicia of equity provided by the 1979 Agreement
on East Coast Fishery Resources. This attempt cannot be sustained in
the light of the provisions of the Special Agreement and the requirement
that all the relevant circumstances must be taken into account. The 1979
fisheries agreement is an integral part of the history of the dispute and
provides the best objective evidence of what the Parties themselves con-
sidered an equitable solution in relation to fisheries.

204. The United States Counter-Memorial also fails to refute the
clear evidence that Canada’s status as a coastal State in relation to
Georges Bank was recognized in the express terms of the International
Convention for the Northwest Atlantic Fisheries, and in quota alioca-
tions determined by the Commission established thereunder. Instead, the
United States has attempted to argue that the ICNAF record illustrates
the “‘predominant interest” of the United States, and to this end it has
adopted an irrelevant and biased geographical frame of reference. When
accurately depicted, Canada’s record within ICNAF remains more than
commensurate with Canada’s boundary claim.

205. Both Canada and the United States attach importance to
the conduct of the Partics as a relevant circumstance in this case.
Canada has relied upon conduct directly associated with the rights and
jurisdiction in issuc: namely, conduct in relation to the mineral resources
of the continental shelf in the Gulf of Maine area, to the negotiation and
signature of the 1979 Agreement on East Coast Fishery Resources, and
to activities within the framework of the International Convention for
the Northwest Atlantic Fisheries. The United States, on the other hand,
has relied largely upon conduct in no way associated with the rights and
jurisdiction that wilt be affected by this delimitation. Thus, it has
invoked such irrelevant activities as air traffic contro! and air defence
zones; wartime convoys; cooperative arrangements for search and rescue
purposes; eighteenth- and nineteenth-century cartographic activities; and
so on. Canada reaffirms its position that these activities — quite apart
from the inaccuracies in their presentation by the United States — are
extraneous to the legal régime in issue and cannot be taken into account.

Section 1. The United States Has Failed to Refute Canada’s Position
Respecting Acquiescence and Estoppel

206. In its Memorial and Counter-Memorial, Canada has demon-
strated all the requisite elements of State conduct by both Parties,
during the 1960s, to establish that the United States acquiesced in and
recognized the use of the equidistance method in the Gulf of Maine
area and the exercise of Canadian continental shelf jurisdiction on
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Georges Bank up to a median or equidistance line’. The conduct of the
United States has created an estoppel in favour of Canada, and the sin-
gle maritime boundary to be determined by the Court should be compat-
ible with the rights that vested in Canada during this period.

207. Canada has shown that its issuance of permits up to the
median line was a manifestly public activity; that the United States
Department of the [nterior and the Department of State were on notice
both of the Canadian claim and of the permits themselves; and that,
rather than offering any protest, the United States merely questioned the
precise “location” of the equidistance line. Indeed, as is cvident from
official correspondence, the United States Bureau of Land Management
(“BLM™), in fulfilling its responsibilities with regard to United States
continental shelf policy, was itself assuming the application of a median
line in the Gulf of Maine area — and apparently even a specific line
known as the “BLM line” (discussed in paragraphs 237 to 242).

208. The criticism of Canada’s position in the United States
Counter-Memorial is misconceived. It fails to distinguish between the
legal elements of acquiescence and those of estoppel, and it attempts
to suggest omissions in Canada’s legal presentation by inventing non-
existent “essential aspects’ or “‘requirements” of the law. While making
factual admissions that confirm the Canadian position, the United States
nonetheless seeks to give patently implausible interpretations to the facts,
investing them with a burden that they simply cannot bear.

209. In attempting to rebut Canada’s presentation, the United
States relies upon five main arguments, as follows:

{a) that Canada’s issuance of offshore permits lacked “notoriety” and -
constituted unilateral acts that cannot suppert claims of acquies-
cence and estoppel;

(b) that there was no clear conduct by the United States to establish
acceptance of Canada’s exercise of jurisdiction on the basis of an
equidistance line;

{¢) that the official upon whose conduct the claims of acquiescence and
estoppel are founded must have the authority to bind the State;

{(d) that the acquiescence of the United States was not of sufficient
duration; and

{¢) that Canada did not rely to its detriment upon the acquiescence of
the United States®.

! Canadian Memorial, pp. 159-180, paras. 385-427;, Canadian Counter-Memorial,
pp. 142-155, paras. 356-381.

X United Srtates Counter-Memorial, p. 155, para. 236, The United Stares Counter-
Memorial, p. 179, para. 287, also argues that “Canada’s claim of acquiescence ignores
the fisheries and other dimensions of this case”. This argument is without merit for a
number of reasons. First, the Canadian Memorial and Counter-Memorial have shown,
and this Reply confirms, that the Canadian line represents an equitable result that takes
account of all the relevant circumstances. And secondly, as was demonstrated in the
Canadian Counter-Memorial, the 1979 Agreement on East Coast Fishery Resources
demonstrates that the fisheries dimension of this case is consistent with an equidistance
boundary.
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The following subsections will show the lack of foundation of each of
these arguments.

A. THE UNITED STATES HAD FuLL KNOWLEDGE OF CANADA’S
PuBLIC ACTIVITIES IN [SsUING OFFSHORE PERMITS;
“NOTORIETY” IS IRRELEVANT

1. The Canadian Offshore Permit Program

210. Contrary to the suggestion made in the United States
Counter-Memorial’, Canada has never argued that a State can establish
an international boundary by purely unilateral acts, regardless of the
legal position of its neighbour. The legal relevance of Canada’s offshore
permit program from 1964 onward lies clsewhere: that is, in the fact that
the program involved the exercise of Canada’s sovereign rights in the
context of the legal principles relating to the continental shelf. Since the
rights of the coastal State “exist ipso facto and ab initio, by virtue of its
sovereignty over the land*”, they do not require to be constituted by any
express declaration, proclamation or legislation, notwithstanding United
States assertions to the contrary®.

211. The Canadian offshore permits provide evidence — together
with other evidence in the form of documents and maps — of the
Canadian Government's adoption and adherence to a particular delimi-
tation of the continental shelf as between the Partics. There is no
ambiguity in this evidence and never was. The question that must be
addressed here is whether the United States was aware that Canada was
exercising its sovereign rights up to an equidistance boundary on
Georges Bank.

2. United States Knowledge of the Canadian Program

212. The United States Counter-Memorial does not dispute
Canada’s issuance of the relevant offshore permits; does not deny that at
least by early 1965 the United States Government was in possession of
official maps showing the location of these permits; and does not deny
the receipt of official Canadian communications regarding the permits®.

3 United States Counter-Memorial, p. 156, para. 237, pp. 173-175, paras. 272-273. The
quotation from a Canadian Government document in para. 272 is taken out of context
and misconstrued. It refers to the development of the law of the continental shelf, not to
maritime boundary questions, and is misused by the United States to suggest that
Canada agrees that the exercise of continental shelf rights requires a prior proclama-
tion. 1t may be noted that the document in question also pointed out that:

“Canada’s jurisdictional claims to minerals of the juridical continental shelf
have been asserted by the isseance and administration of Canada oil and gas per-
mits covering extensive areas of the continental shelf and slope, and porticns of the
rise, by the supervision and regulatory control of all mineral resource activities in
this region (Figure 5), as well as by declarations in Parliament, at the United
Nations, and in other forums.”

* North Sea Continental Shelf cases, L.C.J. Reports 1969, p. 22, para. 19.

5 United States Counter- Memorial, pp. 173-175, paras. 272-273.

¢ United States Counter- Memorial, pp. 171-172, paras. 268-269; p. 177, para, 282.
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Moreover, the United States does not disavow the correspondence its
agencies entered into with Canadian officials regarding the Canadian
permits and regarding the equidistance line within which Canada was
exercising its jurisdiction. Rather, the United States Counter-Memorial
simply asserts that Canada’s offshore permit program somehow lacked
“notoriety’”.

213. This alleged requirement of “notoriety” adds nothing to the
normal legal requirement of “public activity®™, and the Canadian pro-
gram was by its very nature a manifestly public activity. In any event,
the United States Counter-Memorial admits that the Government of the
United States had knowledge of the Canadian permits and their legal
implications as early as April 1965% The official correspondence pro-
vides irrefutable evidence of this fact. Not only the United States Gov-
ernment but also state governments and interested companies and
individuals were well aware of Canada’s permits and Canada’s use of an
equidistance line'®.

B. THE ACQUIESCENCE OF THE UNITED STATES WaAS CLEARLY AND
CONSISTENTLY MANIFESTED BY ITS CONDUCT

1. The Principle of Acquiescence

214, The essence of the principle of acquiescence is one govern-
ment’s knowledge (actual or constructive) of the conduct or assertion of
rights of the other government concerned, and its failure to protest that

? Unjted States Counter-Memorial, p. 173, para. 271.

3 While the United States Counter-Memorial, p. 156, para. 238, relies upon Professor
MacGibbon's classic article “The Scope of Acquiescence in International Law™ [The
British Year Book of International Law, Vol. XXXI, 1954, p. 143], the context shows
that Professor McGibbon is explaining that the acquiescing State cannot be held to have
consented to anything beyond the precise situation about which it had knowledge or
ought to have had knowledge. Moreover, on pp. 176-182, MacGibbon states that formal
notification of claims is not required and that notice may be constructive, especially in
the case of legislation and public acts. Canada’s activities in granting permits on the
continental shelf were even more public than those considered sufficient to establish
acquiescence in the Island of Palmas case. Contrary to the allegations in the United
States Counter-Memorial, p. 157, para. 239, the Court applied the doctrine of con-
structive notice in both the Fisheries case [1.C.J. Reports 1951, pp. 138-139] and in the
Temple of Preak Vikear case. The United States misstates the facts in the Temple of
Preah Vihear case: Thailand had nothing to do with the preparation of the map, but
merely accepted the results of the work of the French surveyers and cartographers. Con-
trary to the assertion of the United States, the line on the map did not represent Cam-
bodian claims; it resulted from a mistake by the cartographers. Finally, the decision of
the Court was expressly based upon the failure of the Thai authorities to protest the
mistake when the map was first received in 1908 [1.C.J. Reports 1962, pp. 20-23].

® United States Counter-Memorial, pp. 171-172, para. 268.

0 See paras. 234-242, and Massachusetts Special Legislative Committee to Study the
Marine Boundaries of the Commonwealth, Record of hearing on 31 July
1968, pp. 17-18.
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conduct or assertion of rights''. Acquiescence, then, is mere silence or
inaction where a reaction — a prompt, clear and unambiguous protest
— is called for. There is no question of a transaction or quasi-treaty.
The knowledge, coupled with silence, is taken to be a racit acceptance.
There is no question of authority to bind, because it is not the statement
of a particular official but the inaction of the government itself that con-
stitutes acquiescence and acceptance. The result of such acquiescence is,
of course, that a State is later precluded from denying or going back
upon its previous acceptance of the situation in question'2

2. The Canadian Contention

215. Canada’s real contention — as distinct from the one
attributed to it by the United States — is a limited and unexceptionable
one: that the United States, by its conduct, communicated its acceptance
of an open and known legal position held by Canada when it failed to
protest in the face of public activities affecting the legal rights of the
Parties and the legal relations between them. As a matter of fact, the
United States Government, from at least April 1965, had full knowledge
of the Canadian permit program and of Canada’s use of the equidistance
method of delimitation for this purpose, and refrained from reserving its
rights in this matter until 5 November 1969'* (and did not actually disa-

' H. Lauterpacht: “Sovereignty over Submarine Areas.” The British Year Book of Inter-
national Law, Vol. XXVII, 1950, pp. 393-398, quoted in Canadian Memorial, pp. [72-
173, para. 413. 1. C. MacGibbon has discussed this principle in two important works:
“Some Observations on the Part of Protest in International Law.” The British Year
Book of iInternational Law, Vol. XXX, 1953, p. 293 and “The Scope of Acquiescence in
International Law."” The British Year Book of International Law, Vol. XXXI, 1954, p.
143, In the latter article he states at pp. 170-171:

“Whether silence is to be interpreted as amounting to acquiescence depends
primarily on the circumstances in which the silence is observed. . .. It is difficult to
believe that States will remain silent without good reason in the face of acts in
derogation of their rights if they have even the vestige of a justification for reten-
tion of the rights in question. It is a matter of observable fact that the formulation
of notes of protest is a constantly recurring feature of the diplomatic practice of
States, What is remarkable is their frequency and the variety of the subject-
matters with which they deal. The very plethora of notes of protest, while tending
to vitiate facile or optimistic generalizations concerning their legal effect, serves to
characterize as noteworthy a failure to utilize this adaptable instrument in situa-
tions where its use would normally be expected. The formulation of a protest
would appear 1o be almost an instinctive defence mechanism, and this circum-
stance has led tribunals to scrutinize with a certain degree of scepticism the rea-
sons advanced by a party to excuse its failure to protest in appropriate circum-
stances.” [ltalics added.]

Reply, Annexes, Vol. 11, Part 1V, Annex 19.

2 This is the principle of preclusion, the “less rigid” form of estoppel [Canadian
Memorial, p, 171, paras. 420-422] that formed the basis of the decisions of the Court in
the following cases: Case concerning the Arbitral Award made by the King of Spain on
23 December 1906, I.C.J. Reports 1960, p. 213 and individual opinion of Sir Percy
Spender, p. 219; Temple of Preah Vihear case, 1.C.J. Reports 1962, pp. 30-33 and
individual opinion of Vice-President Alfaro, pp. 39-42,

1 United States aide-mémoire of 5 November 1969. Canadian Memorial, Annexes,
Vol. III, Annex 13.
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vow equidistance or lay claim 1o eastern Georges Bank until 16 October
1974'4}. As a matter of law, this constitutes acquiescence.

3. Consistency of United States Conduct

216. The factual material adduced to support the United States
assertion of conduct inconsistent with Canada’s claim is cither evidence
to the contrary or evidence of nothing pertinent to the issue. As Canada
demonstrated in its Counter-Memorial, the idea that the Truman Procla-
mation of 1945 involved a boundary claim or a statement of delimita-
tions with other States is refuted by the text of the proclamation itself
and its accompanying documents'®. The United States attempt to take
clear indications (by the United States Department of the Interior) that
a median line was appropriate, and transform them into a statement of
protest against Canada’s use of such a line, similarly requires no other
rebuttal than the texis of the letters themselves's. (The United States in
this instance assumes that Mr. Hoffman of the Department of the
Interior could have the authority to “protest”™ but not the authority to
accept Canada’s claim, forgetting at the same time the United States’
own argument that there was no Canadian *““claim” to protest in the first
instance.)

217. As a matter of fact, it must be recalled, the first reservation
of rights on the part of the United States Government was contained in
its aide-mémeoire of 5 November 1969'7. The United States explicitly
recognized this in its diplomatic note of 20 May 1976,

218. In a further attempt to show conduct inconsistent with
acquiescence, the United States Counter-Memorial makes imprecise
allegations apparently designed to foster the impression that the United
States was issuing exploratory permits for the “northeastern part” of
Georges Bank in the 1960s'. This proposition cannot be retained in view
of the fact that the State Department, as late as 5 November 1969, for-
mally assured the Canadian Government that with regard to the “north-
ern portion of the Georges Bank ... the United States has refrained
from authorizing mineral exploration or exploitation in the area™”.

™ United States diplomatic note no. 216 of 16 October 1974, Canadian Memorial,
Annexes, Vol. 111, Annex 21.

13 Canadian Counter-Memorial, p. 160, para. 392. Compare United States Counter-
Memorial, p. 176, para 279. For the text of the Truman Proclamation, see United
States Memorial, Annexes, Vol. I, Annex 3.

18 United States Counter- Memorial, p. 175, paras. 274-275. For complete texts, see letters
of 1 April 1965 and 14 May 1965 from L. T. Hoffman, United States Department of
the Interior, Burcau of Land Management, to Canadian Department of Northern
Affairs and National Resources. Canadian Memorial, Annexes, Vol. IIl, Annexes
1 and 4.

7 Canadian Memorial, Annexes, Vol. [H, Annex 3.

" Canadian Memorial, Annexes, Vol. 111, Annex 32.

¥ United Stares Counter- Memorial, p. 176, para. 280. -

#® United States aide-mémoire of 5 November 1969. Canadian Memorial, Annexes,
Vol. IIL, Annex 13.
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Apart from this formal assurance to Canada from the United States, it
must be emphasized that the United States Interior Department, at the
relevant time, took the position that United States geophysical survey
permils do not constitute assertions of jurisdiction over the arcas in
question?'.

219. In fact, careful study of the geophysical survey permits
issued by the United States reveals a very different situation than that
described by the United States. Far from showing conduct inconsistent
with Canada’s claims of acquicscence and estoppel, they provide con-
Sirming evidence of United States acquiescence in Canada’s use of the
equidistance method, and evidence that the United States itself adhered
to a median line in the Gulf of Maine area in the 1960s and into the
1970s. This evidence is reviewed in paragraphs 234 to 242,

4. Explicit Acceprance by the United States

220. The Court need not rely upon tacit acceptance alone in the
present case, since the United States gave clear and repeated indications
to Canada that the United States considered a median or equidistance
line to be an appropriate and equitable boundary in the Gulf of Maine
area. In its letter dated 1 April 1965, the United States Department of
the Interior (the agency responsible for the United States offshore pro-
gram) expressed its interest in identifying the offshore permits issued by
Canada “with reference to the median line as defined in Article 6 of the
Convention on the Continental Shelf®”. The Interior Department then
repeated its concern about “‘the location of a median line” in its letter
dated 14 May 1965, and in the same letter questioned only “the ele-
ments positioning a median line” as employed by Canada?®. These letters
clearly show that the United States accepred Canada’s use of the equi-
distance method.

2 As has been observed by a senior Interior Department official, the authorization of off-
shore exploratory activities (even those invalving drilling) “‘does not necessarily imply
that the Departmcm of 1hc Interior has asserted jurisdiction over the resources of the
sea bottom in this region’. This official further explained:

*“As our Solicitor's Office has pointed out, the Secretary of Interior, in nddmon ta
the Outer Continental Shetf Lands Act, is authorized and directed by law to regu-
tate the activities of the citizens of the United States for purpose of protecting the
environment, and protecting living organisms in the sea, even on the high seas. . ..
Thus, even though the Quter Continental Shelf Lands Act was involved with the
granting of these permits, it is the opinion of our Salicitor that it does not
automatically imply, because of the other responsibilities of the Depariment of the
Interior, that this becomes automatically an assertion of jurisdiction over the min-
eral resources of the seca bottom in these regions under the International Conven-
tion on the Continental Shelf.”

Letter of 3 June 1968 from M. B. Schaefer, Science Adviser, United States Department

of the Interior, to R. B. Krueger. Cited in R. Krueger et af.: Study df the Outer Conti-

nental Shelf Lands of the United States. California, Nossaman, Waters, Scott, Krueger

and Riordan, 1968, p. 20. Reply, Annexes, Vol. [, Part 11, Documentary Appendix 9.
2 Letter of | April 1965, Canadian Memorial, Annexes, Vol. ill, Annex 1.

B Letier of 14 May 1965, Canadian Memorial, Annexes, Vol. 1il, Annex 4.
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C. THE AUTHORITY OF MR. HOFFMAN AND OF THE UNITED STATES
DEPARTMENT OF THE INTERIOR IS NOT IN [SSUE

1. The Authority of Mr. Hoffman

22t. The United States Counter-Memorial errs in alleging that
the official upon whose conduct claims of acquiescence and estoppel are
made must have authority to bind the State**. This “requirement” is an
invention in relation to the law of acquiescence, and a misstatement in
relation to the law of estoppel®®. Acquiescence in this case flows from the
conduct of the United States Government — from its failure to protest
when it should have done so — and nor from the authority of any par-
ticular official.

222. With respect to the explicit acceptance or recognition of
Canada’s use of the equidistance method in its permit program, Mr.
Hoffman was clearly writing on behalf of the United States Department
of the Interior. In the Temple of Preah Vihear case, the Court stated
that the acts and words of even junior officials acting within their man-
date would engage the good faith of their governments and preclude
those governments from subsequently changing their positions®*. Gener-
ally, courts and tribunals have not been concerned with the status of

M United States Counter- Memorial, pp. 158-162, paras. 243-251.

3 In the case of estoppel or preclusion it has always been clear that authority can be
implied and that international courts and tribunals will accept the idea of “apparent”
authority. See the passage from Professor Bowett quoted in the United States Counter-
Memorial, p. 158, para. 243. The United States omits the rest of the passage in which
he cites the Salvador Commercial Co. case and the Russian Indemnity case, in both of
which minor officials were considered to have appropriate authority.

% [.C.J. Reports 1962, pp. 24-25. Professor ). H. N. Johnson has commented on the
question of the acts of junior officials with respect to “the principle of preclusion™ as
claborated in the Temple of Preah Vihear case:

“This principle is now seen to be an extremely significant one in international law,
clearly a rule of substance and not merely of procedure. The effect of this decision
of the Court, following upon other decisions {e.g.. Fisheries case, Ambatielos case,
and case concerning the Arbitral Award made by the King of Spain on December
23, 1906) should be to place governments more than ever on their guard, particu-
larly as to the acts and omissions of their officials, not necessarily always officials
of the highest rank. As Vice-President Alfaro said: “The primary foundation of
this principle is the good faith that must prevail in international relations, inas-
much as inconsistency of conduct or opinior on the part of a State to the prejudice
of another is incompatible with good faith.” ™ [[talics added.}

“The Case concerning the Temple of Preah Vihear.” The Inrernational and Compara-
tive Law Quarterly, Vol. 11, 1962, p. 1203. Reply, Annexes, Vol. 11, Part IV, Annex 20.
Philippe Cahier has made similar comments in: “Le comportement des Etats comme
source de droits et dobligations.” Recueil d'études de droit internarional en hommage &
Paul Guggenheim. Genéve, 1968, pp. 237-244.



86 GULF OF MAINE [94]

officials, and have based their decisions upon the importance of good
faith and stability in relations between States?'.

223. At the very outset of his letter of 1 April 1965, Mr. Hoff-
man cited the responsibility of the Bureau of Land Management {as a
unit of the Department of the Interior) for “mineral leasing™ on the con-
tinental shelf of the United States®, He later stressed that his inquiries
were intended “solely in the interest of seeing if there is a basis for disa-
greement as to the location of a median line separating our respective
Jjurisdictions on the Outer Continental Shelf”. If there was in fact a dis-
pute, then the Bureau of Land Management had “no authority to enter
into any formal discussion of the location of a median line”. If, on the
other hand, there was “a simple misunderstanding ... of the elements
positioning a median line”, the matter could then “be amicably deter-
mined without resort to high authority™” . [Italics added.)

224, Mr. Hoffman's letters, in brief, must be viewed from a num-
ber of perspectives. First, they provide evidence — if evidence were
needed — of United States knowledge of the Canadian offshore permit
program and of Canada’s use of an equidistance line; and in this respect
the question of his authority is irrelevant. Secondly, they provide evi-
dence of the line contemplated by the United States itself in relation to
its own offshore mineral leasing program, actual or projected; and in this
respect his authority has not been denied by the United Siates. Thirdly,
as confirmed by the subsequent conduct of the United States until 5
November 1969 (and perhaps later), they provide evidence of the fact
that there was no dispute between Canada and the United States regard-
ing the assumption of both Parties that a median line boundary was
appropriate; the only questions remaining to be settled concerned the
“location of” or “elements positioning” the median line, since each side
had drawn its own line (as will be seen in the discussion of United States
geophysical survey permits in paragraphs 234 to 242). In this latter

¥ The United States Counter-Memorial, pp. 161-162, para. 252; p. 162, footnote 1, points
out that Canada cited the Case concerning the Arbitral Award made by the King of
Spain on 23 December 1906, I.C.J. Reports 1960, p. 192, as a decision based upon
acceptance or recognition by conduct, and complains that the Canadian Memorial did
not discuss the nature of the case. While Canada agrees with the summary of the case
in the United States Counter-Memorial, it must be emphasized that the Court did not
even discuss the status of officials. Furthermore, none of the comments in the United
States Counter-Memorial [pp. 159-160, paras. 244-247] about the Russian Indemnity
case contradicts the Canadian view, nor is anything in the Yukon Lumber case incom-
patible with the Canadian position. As to the quotation in the United States Counter-
Memorial, p. 161, para. 248, from the article in The International Regulation of Fron-
tier Disputes, edited by E. Luard, concerning the Argentine- Chile Frontier case [Inter-
national Law Reports, Vol. 38, 1969, p. 10], a close reading of the case will show that
the diplomatic note in question was considered to be of no significance because it was
sent when both parties were confused about the geography of the area and about their
own claims, as well as about each others™ position.

B Letter of | April 1965. Canadian Memorial, Annexes, Vol. 111, Annex 1.

¥ Letter of 14 May 1965, Canadian Memorial, Annexes, Vol. 111, Annex 4.
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respect, Mr. Hoffman’s authority as a technical expert on the “elements
positioning” a median line has never been challenged.

2. The Authority of the Department of the Interior

225. In addition to questioning Mr. Hoffman’s authority, the
United States Memorial disclaims the authority of the Department of
the Interior: “As Canada is well aware”, the United States argues, “‘the
Department of the Interior does not represent the United States in the
conduct of foreign relations’®”, Canada, of course, has never contended
that the Department of the Interior has such authority. That Depart-
ment, however, has the authority to state the policy of the United States
on matlers pertaining to the “Quter Continental Shelf”. In jts communi-
cations with Canadian authorities, the Department of the Interior was
acting well within its mandate which, by statute, includes the exercise of
United States jurisdiction over mineral exploration and exploitation on
the “Outer Continental Shelf” off the United States coast?'. The policy
role of the Department of the Interior is significant in the light of its
explicit acceptance of Canadian jurisdiction in the Guif of Maine area,
up to an equidistance line determined pursuant to Article 6 of the Con-
vention on the Continental Shelf. It is also significant in the light of the
Interior Department’s own issuance of geophysical survey permits in this
arca by reference, apparently, to such an equidistance line.

226. The authority of the Interior Department has been clearly
demonstrated in recent events. On 8 December 1982, it was the Interior
Department rather than the State Department that published a *Notice
of Jurisdiction™ in the United States Federal Register asserting United
States jurisdiction for leasing and otherwise regulating the recovery of
polymetallic sulfides on the continental shelf and seabed off the Pacific
coast. The notice declared the jurisdiction of the Department of the
Interior to extend:

... to the subsoil and seabed of all submerged lands underlying
waters seaward of the territorial sea, to and including all subsoil
and seabed underlying superjacent waters which admit of the
exploitation of the natural resources of such submarine areas’.”

227. Canada protested this assertion by diplomatic note®. At
about the same time, the United States Interior Department — again,
not the State Department — published a “Clarification” on 19 January

% United Siates Counter-Memorial, pp. 175-176, para. 277.

3 Quter Continental Shelf Lands Act, 43 United States Code, secs. 1331 er seq.

3 Outer Continental Shelf, Notice of Jurisdiction of the Department of the Interior Relat-
ing to Minerals Other Than Oil, Gas, and Sulphur. United States Federal Register,
Vol. 47, 8 December 1982, p. 55313, Reply. Annexes, Vol. 11, Part IV, Annex 21,

3 Canadian diplomatic note no. 021 of 17 January 1983. This note was subsequently pub-
lished in the United States Congressional Record, Yol. 129, daily edition, 3 May 1983,
p. H2597. Reply, Annexes, Vol. 11, Part 1V, Annex 22.
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1983, also in the Federal Register**. This clarification specified that,
pending a study on the limits of United States continental shelf jurisdic-
tion, nothing in the previous Interior Department notice should be con-
strued to apply to arcas beyond the 200-mile limit. Whether or not it
may be labelled a formal change in United States foreign policy, the
Interior Department’s extension of jurisdiction was clearly a departure
from prior declared legal positions of the United States; and it clearly
declared the authority of the Interior Department over the continental
shelf, both domestically and in the context of defining the extent of
United States continental shelf claims in relation 10 other States. Sig-
nificantly, the State Department did not take the position, in response to
Canada’s diplomatic note, that the Interior Department’s declaration
had no legal force and effect either domestically or internationally.

228. Against this background, it can be seen that the Department
of the Interior went much less far in its 1965 letters to Canada than it
did in its recent notice of jurisdiction concerning polymetallic sulfides.
The Interior Department’s letters ‘did not purport to state any new
United States policy, foreign or otherwise. Rather, they sought clarifica-
tion of Canadian policies to determine if they were compatible or recon-
cilable with existing United States continental shelfl policies -— in par-
ticular with the United States view of the limits of its continental shelf.

D. THE ACQUIESCENCE OF THE UNITED STATES WAS OF
SUFFICIENT DURATION

229. The United States assertion that acquiescence “requires pas-
sage of a substantial period of time” represents yet another invention.
The “burden of time”, so to speak, rests not on the State that claims
acquiescence but on the State whose responsibility it is to protest unac-
ceptable conduct affecting its rightss, None of the authorities cited in
the United States Counter-Memorial actually formulates the condition
of the passage of a “substantial period of time” in relation to acquies-

3 Quter Continental Shelf, Notice of Jurisdiction of the Department of the Interior Relat-
ing to Minerals Other Than Oil, Gas. and Sulphur. United States Federal Register,
Vol. 48, 19 January 1983, p. 2450. Reply, Anrexes, Vol. 11, Part IV, Annex 23,

¥ United States Counter- Memorial, p. 163, para. 254,

% The Canadian protest note concerning the United States Federal Register notice on
pelymetallic sulfides was presented within six weeks after the publication of the Notice.
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cence and estoppel’. Canada affirms the pertinence and accuracy of the
Jjudicial authority cited in its Memorial for the view that failure to pro-
test “even in the short run” is sufficient to establish acquiescence?®.

230. Canada further affirms that a period of five years (or more)
—— given the importance of continental shelf rights to both Parties and
given the nature of their bureaucracies and systems of communication
— is a substantial period of time indeed: only slightly less than the time
it toock for the continental shelf doctrine to take root in customary law
after the Truman Proclamation of 1945. If the requirement alleged by
the United States actually existed, it would be more than satisfied in the
present case.

E. CANADA WaS INDUCED TO PLACE RELIANCE UPON UNITED STATES
ACCEPTANCE OF CANADA'S EQUIDISTANCE CLAIM

231. The points raised in the United States Counter-Memorial on
the question of “detrimental reliance” are irrelevant. First, contrary to
the United States allegation, the element of reliance by Canada exists in
relation to Canadian permits issued before and after the time when
United States acquiescence became apparent; for these permits could be
-— and were — varied and extended in time®, Secondly, as to Canada’s

37 The paragraphs {from Sperduti, Oppenheim {Lauterpacht), MacGibbon and O’Conneli,
cited in the United States Counter- Memorial, pp. 162-164, paras. 252-257, do not deal
with acquiescence and estoppel at all, but with the different dectrine of prescription.
Indeed, O"'Connell quotes a passage from the Island of Palmas case that proves that a
substantial period of time is not required for acquiescence to be established. In that pas-
sage Judge Huber stated that the question of time was relevant only to comstructive
notice:

I

. apart from the consideration that the manifestations of sovereignly over a
small and distant istand, inhabited only by natives, cannot be expected to be fre-
quent, it is not necessary that the display of sovereignty should go back to a very
far distant period. It may suffice that such display existed in 1898, and had
already existed as continuous and peaceful before that date long enough to enable
any Power who might have considered hersell as possessing sovereignty over the
island, or having a claim to sovereignty, to have, according to local conditions, a
reasonable possibility for ascertaining the existence of a state of things contrary
to her real or alleged rights.” [Ilalics added.]

Reports of International Arbitral Awards, (U.N. Series), Vol. 11, p. 867. It should be

noted that the significant acts of sovereignty began in 1895, only three years before the

critical date of 1898, The fact that a dispute might take 50 to 60 years to come to court
is irrelevant. In the Fisheries case, the Court noted that when France learned of the

Norwegian Decrees it reacted “at once™ [£.C.J. Reports 1951, p. 139). In the Temple of

Preah Vihear case, the Court found acquiescence in Thailand’s failure to react “within

a reasonable period” of receiving the map in 1908 [I.C.J. Reporis 1962, p. 23]. In the

Minquiers and Ecréhos case, the Court considered that Freach activities with respect to

the islands were not sufficient to demenstrate sovercignty not because of the length of

time (which was not even mentioned) but because of the insubstantial nature of those
acts ([.C.J. Reports 1953, p. 66]. See also J. P. Cot: “L’arrét de la C.1.J. dans I'affaire

du temple de Préah Vihéar.” Annuaire francais de Droit international, 1962, p. 237.

B Canadian Memorial, pp. 173-174, para. 414,

¥ Canadian Memorial, p. 99, para. 222, Canadian Counter- Memorial, pp. 143-144,
para. 361; Canadian Counter-Memorial, Annexes, Vol. 111, Chap. 1, p. 6, para. 11,



90 GULF OF MAINE [98)

alleged failure to protest United States geophysical survey permits, the
United States Government itself had formally assured Canada that
there were no activities to protesi*® — and indced there were none dur-
ing the period of acquiescence (with one possible exception where
Canada did protest*').

232. The best ¢vidence that Canada was “disarmed” by the
acquiescence of the United States may, in fact, be provided by the fact
that Canada now finds itsclf a Party to the present proceedings, facing a
United States claim 1o an “adjusted perpendicular line” that was
preceded in 1976 by an equally untenable claim to a “Northeast Chan-
nel line”. If Canada had known in 1965 that the United States, some
five years later, would disavow an equidistance boundary in the Gulf of
Maine area, a treaty fixing the “exact location of the boundary” would
have immediately become a matter of urgent priority. Canada, however,
was assured that there was no dispute with the United States regarding
the applicability of the median line as the continental shelf boundary in
the Gulf of Maine area, and “'disarmed” itself accordingly.

233. Canada, in any event, need not rest its case on detrimental
reliance, for the “less rigid” form of estoppel — “the principle” itself —
does not require such reliance*?. The authorities are clear: once having
acquiesced in and recognized an equidistance line in the Gulf of Maine
area, the United States is precluded from denying the validity of such a
boundary*.

Section II. The United States Itself Issued Geophysical Survey
Permits with Reference to the Eguidistance Method

234, A close review of the United States geophysical permits
issued during the 1960s and 1970s not only fails to demonstrate a United
States claim to the northeastern portion of Georges Bank; in fact, it
proves just the contrary. These permits provide clear evidence that the
United States Department of the Interior — in issuing the permits —

4 Letter of 14 May 1965; United States aide-mémoire of 5 November 1969. Canadian
Memorial, Annexes, Vol. HI, Annexes 4 and 13.

4 This possible exception is United States permit E2-68, issued to Exploration Surveys
Inc., discussed in Canadian Memorial, p. 98, para. 219; Canadian Counter- Memorial,
p. 148, para. 370; Reply, Annexes, Vol. I1, Part 111, pp. 542-543, para. 7.

42 “The principle” refers to “preclusion™ or the “less rigid" form of estoppel, as defined by
Vice-President Alfaro in the Temple of Preah Vikear case: *“This principle, as | under-
stand it, is that a State party to an international litigation is bound by its previous acts
or attitude when they are in contradiction with its claims in the litigation.” See
Canadian Memorial, p. 177, para. 420 and footnote 29, See alsc comment by
D. H. N. Johnson quoted at p. 93, footnote 26. In the Temple of Preah Vihear casc
there was no detrimental reliance required, for contrary to the United States allegations,
the Court based its decision on Thailand’s failure to react upon first receiving the map.
LC.J. Reports 1962, pp. 23 and 32-33. Sec also Christian Dominicé; “A propos du prin-
cipe de I'estoppel en droit des gens.” Recueil d'études de droit international en hom-
mage a Paul Guggenheim, pp. 356-357, 362 and 363.

4 Case Concerning the Arbitral Award made by the King of Spain on 23 December 1906,
L.CJ. Reports 1960, p. 213; Temple of Preah Vihear case, I.C.J. Reports 1962, p. 32.
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and more than three dozen United States oil companies — in applying
for them — all assumed that an equidistance boundary was appropriate
in the Gulf of Maine area and for Georges Bank in particular, and
acted upon that assumption. The history of the conduct of the United
States in issuing geophysical permits in the Guif of Maine area, as
Canada has been able to piece it together, is found in Volume 11, Part
111, of the Annexes to this Reply, and is summarized below.

A. “PERMITS” AND “NORTHEASTERN PORTION OF GEORGES BANK”
ARE TERMS HaviNGg DIFFERENT MEANINGS FOR CANADA AND
THE UNITED STATES

235. As a preliminary matter, however, it is well to recall the dif-
ference between the claims being advanced by the Parties with respect to
their conduct in relation to the continental shelf — a difference that is
made somewhat confusing because of differences in terminology. In its
Memorial and Counter-Memorial, Canada put forward claims of
acquiescence and estoppel based upon the failure of the United States to
protest Canada’s issuance of offshore “permits” conferring the prospect
of exclusive production rights*. In response, the United States contended
that its conduct was inconsistent with acquiescence because it had
asserted jurisdiction over the northeastern portion of Georges Bank by
issuing certain geophysical survey “permits” granting temporary author-
ity to do seismic or other geophysical research in vast areas of the high
seas in the North Atlantic®. These United States “permits” are similar
to what in the Canadian system are called exploratory “licences”; they
bear little or no resemblance to Canada’s “permits”, the closest analogue
to which in the United States system is the offshore “lease™®, It should
thus be apparent that the exercises of jurisdiction and the types of legal
instruments upon which Canada and the United States rely differ funda-
mentally, although both refer to their respective instruments as
“permits”.

236. In its Counter-Memorial at lcast, the United States has also
employed confusing and imprecise terminology with respect to the area
covered by its permits. The United States claims that Figure 13 of its
Counter-Memorial shows ““[t]he area of coverage of the seismic data col-
lected on the northeastern portion of Georges ‘Bank and on nearby
areas””. Figure 13 of its Counter-Memorial depicts the “northeastern
portion” of the Bank and “nearby arcas™ as anything northeast of the

% Canadian Memorial, p. 134, para. 321; p. 159, para. 387; p. 177, para. 419%; p. 180,
para. 427; p. 183, para. 428. Canadian Counter-Memorial, pp. 154-135, paras. 380-
181; p. 187, para. 456; pp. 292-293, para. 698; p. 303, para. 725; pp. 307-310,
para. 729,

45 United States Counter- Memorial, p. |71, para. 267; p. 176, para. 280.

“ A comparison of the Canadian and United States regulatory régimes governing the
disposition and administration of interests in oil and gas is contained in Canadian
Counter- Memorial, Annexes, Vol. 111, Chap. L.

4T United States Counter- Memorial, pp. 78-79, para. 101.
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Great South Channel®, It is clear, accordingly, that the United States
equates the “northeastern portion™ with the whole of Georges Bank for
purposes of United States permits. In fact, however, the northeastern (or
eastern) portion of Georges Bank corresponds approximately to the area
claimed by Canada (or to ICNAF statistical units 5Zej and 5Zem, as
the United States explicitly recognizes in Table B immediately preceding
Figure 13 in its Counter-Memorial**). When Georges Bank and its
northeastern portion are accurately defined, it may be seen that the
permits relied upon by the United States did not extend into the
area claimed by Canada ar alf (with one possible exception®) during the
relevant period.

B. UNITED STATES PERMITS WERE ISSUED WITH REFERENCE TO A
“BLM Ling”

237, Chevron Qil Company was an carly leader in offshore
exploratory work on Georges Bank. United States permit E3-67, which
Chevron Cil Company applied for and received in 1967 (as chairman of
a consortium of eight major oil companies), pertained to an area with a
northeastern boundary at a line crossing Georges Bank slightly to the
southwest of the equidistance iine. Meanwhile, Chevron Standard Lim-
ilted (The Calilornia Standard Company) had already undertaken seis-
mic cxploration on the eastern side of the equidistance line under
Canadian exploratory licence 927, issued in 1965%. The areas covered by
this permit and this licence are depicted together in Figure 19.

238, In 1969, Chevron Oil Company, acting as agent for Digicon
Incorporated, and acting in collaboration this time with some 26 other
oil companies, applied for and received United States permit E2-69
(later continued as permit E1-70). This permit apparently assumed the
application of an equidistance boundary, although documentation per-
taining to E2-69, dated 14 November 1969, mentions that “[plortions of
two of the lines extend to the Canadian side of the BLM line’®”. [Italics
added.] (*BLM”, it may be recalled, is the United States acronym for
the Bureau of Land Management in the Department of the Interior.} In
the same year, Chevron Standard Limited appliecd for and obtained

“ United States Counter- Memorial, p. 81, Figure 13.
43 Unired Srares Counter-Memorial, p. 71, Table B, footnote 2.

% This possible exception is United States permit E2-68, issued to Exploration Surveys
Inc., discussed in Canadian Memorial, p. 98, para. 219; Canadian Counter- Menorial,
p. 148, para. 370; Reply, Annexes, Vol. 1I, Part 111, pp. 542-543, para, 7.

3! For further information on United States permit E3-67 and Canadian licence 927, see
Reply, Annexes, Vol. II, Part TII, p. 561, para. 26 and Documentary Appendices 7
and 8.

32 Reply, Annexes, Yol. 11, Part 111, Documentary Appendix 1.
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exploratory licence 1283 from Canada®, and was authorized to conduct
surveys using an equidistance or median line as the southwestern bound-
ary of the area of the proposed seismic program [Figure 20].

239. The “BLM line” appears to Canada to have been precisely
what one would deduce from the BLM correspondence of April and May
1965: namely, a variation of a strict equidistance line, lying slightly to
the northeast of the equidistance line used by Canada at the time. The
BLM equidistance line and its Canadian counterpart are depicted in
Figure 21. The BLM line seems to have been constructed geometrically
from basepoints on the coasts, but making no altowance for scale distor-
tion on a Mercator projection. This explains its divergence from the
Canadian line — the ‘“simple misunderstanding” noted by Mr.
Hoffman*.

240. United States permit E2-72, issued in 1972, may be the first
Linited States permit (with one possible exception®®) that covered any
substantial portion of northeastern Georges Bank. This 1972 permit does
appear to cover all of Georges Bank — and only Georges Bank. How-
ever, the oil companies concerned with the 1972 survey seem to have
considered part of Georges Bank to be “Canadian”. Prior to the comple-
tion of the survey, the question arose of adding 380 miles of survey lines
to the program, within the original survey area. After objections were
received from companies with entities operating in Canadian- areas, the
extension was divided into two parts; 246 miles in *“U.S.” areas and 134
miles in “Canadian™ areas. A ballot was circulated among the compa-
nies participating in the joint survey under E2-72, and 28 oil companies
expressed a willingness to participate in the “U.S8.” extension, while 25
became participants in the “Canadian™ extension. Since most of the oil
companies involved in this survey aiso participated in the 1969 East
Coast Joint Survey, where reference was made to the BLM line, it is log-
ical to conclude that the companies were using an equidistance line to
separate “U.5.” areas from “Canadian” areas. In any event, the cil com-
panies did use an approximate equidistance iine slightly to the northeast
of Canada’s equidistance line as their assumed boundary, and they sub-
mitted maps to the United States Government reflecting that assumption
— apparently without dissent from United States officialss.

33 For further information on United States permits E2-69, E1-70 and Canadian licence
1283, see Reply, Annexes, Yol. L, Part IIl, pp. 547-550, paras. 14-16; p. 561, para. 27
and Documentary Appendices 1, 2 and 8.

# Letter of 14 May 1965 from L. T. Hoffman. United States Department of the Interior,
Bureau of Land Management, to D. G. Crosby, Canadian Department of Northern
Affairs and National Resources, Canadian Memorial, Annexes, Vol. [I1, Annex 4. For
further information on the “BLM line”™, sce Reply, Annexes. Yol. [1, Part IlL, p. 548,
para. 135.

5 This possible exception is United States permit E2-68, issued to Exploration Surveys
Inc.. discussed in Canadian Memorial, p. 98, para. 219; Canadian Counter- Memorial,
p. 148, para. 370; Reply, Annexes, Vol. Il, Part 111, pp. 542-543, para. 7.

* For further information on United States permit E2-72, see Reply, Annexes, Vol. 11,
Part 111, pp. 550-553, paras. 17-20 and Documentary Appendix 3.
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241. Further evidence of the presumption of an equidistance
boundary on Georges Bank is also afforded by United States permit
E3-75, issued in 1975. The United States, in Volume II, Annex 40 of the
Annexes to its Memorial, cites this permit as having resulted in the
greatest number of line miles surveyed on the northeastern portion of
Georges Bank, i.e., 4,400 miles. Digicon Geophysical Corporation, acting
for some 35 oil companies, initially requested a survey area up to
approximately the median line (as utilized for permit E2-72) on Georges
Bank (as shown on the map filed with the Court on 20 January 1983 by
the United States Agent’™). Digicon, however, later requested or was
encouraged to request an “extended area’ covering the remaining part of
the Bank®. At the same time, while Digicon was thus acting under a
United States permit, Digicon also obtained Canadian exploratory
licence 2414 and received authorization to conduct the same program as

that submitted to the United States for the “extended area™ [Figure 22].
Approximately 3,200 line miles of work on the northeastern portion of
Georges Bank was done under the Canadian licence™.

242. The foregoing examination of the United States geophysical
survey permits issued in the 1960s and 1970s confirms that, contrary to
its allegations®®, the United States did not authorize geophysical surveys
on the true northeastern portion of (Georges Bank during the relevant
period. The United States has invoked its geophysical survey permits in
an effort to demonstrate conduct inconsistent with acquiescence in the
Canadian claim®. This evidence, however, confirms Canada’s assertions
and not those of the United States. The important points to note are
simply that:

(a) during the 1960s, Canada — with the full knowledge of the United
States — was issuing long-term permits covering the northeastern
portion of Georges Bank, while the United States had no equivalent
leases in the area; and

() as regards the issuance by the United States in the 1960s and carly
1970s of temporary geophysical survey permits covering only the
southwestern portion of Georges Bank (with one possible
exception®?), both the United States Bureau of Land Management

47 See attachments 10 the letter of 20 January 1983 from the Agent for the United States
to the Registrar of the Court. See also Reply. Annexes, Vol. 1, Part [ll, p. 546,
Figure 1.

5% For further information on United States permit E3-73, see Reply, Annexes, Vol. Il,
Part [11, pp. 545-547, para. 12; pp. 553-556, paras. 21-23, and Documentary Appendix
5

2 Reply, Annexes, Vol. 11, Part 1V, Annex 24.

& United States Counter-Memorial, p. 78, paras. 101-102.

! This possible exception is United States permit E2-68, issued to Exploration Surveys
Inc., discussed in Canadian Memorial, p. 98, para. 219 Canadian Counier- Memorial,
p. 148, para. 370; Reply, Annexes, Vol. I, Part [11, pp. 542-543, para. 7.

€2 This possible exception is United States permit E2-68, issued to Exploration Surveys
Inc., discussed in Canadian Memorial, p. 98, para, 219; Canadian Counter-Memarial,
p. 148, para. 370; Reply, Annexes, Vol 11, Part I11, pp. 542-543, para. 7.
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and several dozen oil companies acted on the assumption that a
median line boundary would appiy on Georges Bank.

C. Tae UNITED STATES GEOPHYSICAL SURVEY PERMITS HAVE A
THREE-FOLD SIGNIFICANCE

1. Acquiescence, Recognition and Estoppel

243, In relation to Canada’s position on acquiescence and estop-
pel, the United States geophysical survey permits provide direct evidence
that the United States conduct from 1965 to 1972 or later was consistent
with its tacit acquiescence in Canada’s use of an equidistance line.
Moreover, they provide confirming evidence of the United States’
explicit acceptance of Canada’s use of an equidistance line in the
Department of the Interior’s letters of April and May 1965.

2. A De Facto Maritime Limit

244, Even if it did not indisputably confirm (as it does) Canada’s
claims regarding acquiescence and estoppel, the United States presump-
tion of an equidistance boundary — and apparently of a specific equidis-
tance line known as the BLM line — would still be of great significance
in this case. Insofar as Canada and the United States were, from the
early or mid-1960s through 1972 or later, both authorizing geophysical
surveys based upon the presumption of an equidistance line, the conduct
of the Parties during that period reflected a tacit modus vivendi or a
de facto maritime limit.

245. Both of these factors were deemed significant by the Court
in the Tunisia- Libya Continental Shelf case. The Court found that the
line of delimitation established in 1919 by the Italian authorities in
Libya, with its attendant “buffer zone”, did “have a bearing upon the
questions with which it is concerned”, because it marked a “modus
vivendi” between the parties®®. While concluding that “the evidence of
the existence of such a modus vivendi, resting only on the silence and
lack of protest on the side of the French authorities responsible for the
external relations of Tunisia, falis short of proving the existence of a rec-
ognized boundary between the two Parties”, the Court nevertheless held
that:

*...in view of the absence of agreed and clearly specified maritime
boundaries, the respect for the tacit modus vivendi ... could war-
rant its acceptance as a historical justification for the choice of the
method for the delimitation of the continental shelf between the two
States®. . .”

83 1.C.J. Reports 1982, p. 70, paras. 93-94.
& 1. C.J. Reports 1982, pp. 70-71, para. 95.
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In the present case, although Canada and the United States lacked an
“agreed and clearly specified” boundary, they both for some years
respected equidistance lines that were only a few miles apart (owing to
technical differences in their construction®}.

246. Canada’s claims with regard to United States acceptance of
an equidistance boundary in this case, morcover, do not rest only upon
tacit acceptance, but also upon actual use of an equidistance line by both
Parties. In this context, the BLM line resembles the 26° line, “which
had been followed by the two Parties in the granting of concessions for
the exploration and exploitation of mineral resources during the period
1964-1972" in the Tunisia- Libya Continental Shelf case®. The 26° line
lay in the same position as the carlier modus vivend! line or de facto
maritime limit. The Court explained that:”

“This line of adjoining concessions, which was tacitly respected for
a number of years, and which approximately corresponds further-
more to the line perpendicular to the coast at the frontier point
which had in the past been observed as a de facto maritime limit,
does appear to the Court to constitute a circumstance of great rele-
vance for the delimitation®.”

The equidistance line or lines observed by Canada and the United States
for offshore exploration during the early 1960s until 1972 or later were
respected both by the Parties themsclves and by several dozen oil compa-
nies with interests in the Gulf of Maine area®,

3. Indicia of Equity

247. The United States geophysical permits also provide addi-
tional evidence -— over and above United States conduct in relation to
Canada’s use of an cquidistance line — of the nature of an equitable
delimitation in the Gulf of Maine area as seen by the United States. As
was noted in the Canadian Memorial, the position of the Canadian Gov-
ernment in relation to acquiescence, recognition and estoppel is without
prejudice to the role of the conduct of the Parties as one of the relevant
circumstances for the purposes of establishing the single maritime
boundary in this case®. Canada reaffirms its submission that the con-
duct of the United States in relation to both Parties’ use of the equidis-
tance method in the Guif of Maine area provides “indicia . .. of the line
or lines which the Parties themselves may have considered equitable or

8 Letters of 1 April 1965 and 14 May 1965. Canadian Memorial, Annexes, Vab, I,
Annexes I and 4. For further information on the United States “BLM" line, see Reply,
Annexes, Yol. 11, Part 11, p. 548, para. 15.

& [.C.J. Reports 1982, p. 66, para. 86.

87 1.C.J, Reports 1982, p. 71, para. 96.

& See paras. 237-242.

¢ Canadian Memorial, p. 160, para. 390.
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acted upon as such”, quite apart from any consideration of acquiescence
and estoppel™. [{talics added.]

Section IIL. The United States Has Failed to Refute Canada’s
Position Respecting the Relevance of the 1979 Agreement on
East Coast Fishery Resources

248, The Canadian Memorial and Counter-Memoriai have
demonstrated that, in the parallel negotiation, conclusion and signature
of the Special Agreement and the 1979 Agreement on East Coast Fish-
ery Resources, the United States recognized (i) Canada’s traditional
participation in the fisheries of Georges Bank; (ii}) Canada’s status as a
coastal State in relation to Georges Bank — i.e., as a State entitled to
extend its jurisdiction to a part of the Bank in accordance with interna-
tional law; and (iii) Canada’s economic interest in the living resources of
Georges Bank™.

249, In response, the United States Counter-Memorial argues,
Sfirst, that an uanratified treaty creates no legal obligations or rights and
thus cannot be invoked to the prejudice of a signatory, and secondly,
that such a treaty constitutes a negotiating offer or offer of settlement
and is not permissible evidence in a subsequent adjudication.

250. On the first objection offered by the United States, it is only
necessary to say that Canada has not argued that the 1979 agreement
created binding obligations. Canada would note, however, that the
United States contention regarding the legal effect of an unratified
treaty is wrong in law™. More to the point, Canada’s argument has been
— and remains — that the 1979 agreement is relevant because it pro-
vides the best objective evidence of what the Parties themselves con-
sidered an equitable solution in the fisheries dimension, i.e., what they

™ Tunisia- Libya Conrinental Shelf case, I.C.J. Reports 1982, p. 84, para. 118,

I Canadian Memorial, pp. 109-115, paras. 253-276; pp. 135-136, paras. 323-325;
Canadian Counter- Memorial, pp. 155-160, paras. 382-391; p. 187, para. 456; pp. 300-
301, paras. 719-722,

" United States Counter-Memorial, p. 7, para. 8; pp. 151-154, paras. 225-234; pp. 210~
214, paras. 330-339.

" Conventional and customary law have recognized the duty of States to refrain from acts
that would defeat the object and purpose of a treaty during the period between signa-
ture and ratification. This principle is codified in Article 18 of the Vienna Convention
on the Law of Treaties. See also Lord A. McNair: The Law of Treaties. Oxford, Cla-
rendon Press, 1961, p. 199, where he writes:

*... States which have signed a treaty requiring ratification have thereby placed
certain limitations upon their freedom of action during the period which precedes
its entry into force.”
Thus, at least during the period before the 1979 Agreement on East Coast Fishery
Resources was withdrawn from the Senate by President Reagan, the United States was
under a duty to refrain from acts that would defeat its object and purpose — for exam-
ple, to refrain from over-exploitation of the fishery resources in question.
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considered to be equitable fisheries entitlements or aliocations™. Indeed,
the agreement was expressly described as being “fair to both Parties” by
the President of the United States™, The amendment proposed in 1980
by Senator Kennedy and several other New England Senators would not
have altered the catch entitlements or shares set out in the agreement.
Instead, it would have limited the duration of the agreement and estab-
lished a different western limit for the area in which Canada would have
exercised primary management responsibility for scallops™ [Figure 23].

251. On the second objection offered by the United States, the
Speciai Agreement itself defines what evidence or arguments shall be
excluded in the present proceedings. As was noted in paragraph 94 of
this Reply, the Special Agreement provides that neither Party “shall
introduce into evidence or argument, or publicly disclose in any manner,
... proposals directed to a maritime boundaries settlement, or responses
thereto””, The 1979 Agreement on East Coast Fishery Resources was
not a boundary proposal but a signed fisheries treaty, and by its very
nature was a public document that would necessarily be “publicly
disclosed™.

252, Quite apart from this provision of the Special Agreement,
the 1979 fisherics agreement is an integral part of the history of the dis-
pute. Further, it is an integral part of the negotiating history of the Spe-
cial Agreement. It demonstrates to the Court that the Parties have ful-
filled their obligation to negotiate before instituting these proceedings,
and it assists the Court in interpreting the Special Agreement and in dis-
charging the request put to the Court by the Parties themselves, The
United States assertion that the fisheries agreement constitutes imper-
missible evidence would deprive the Court of its power (o consider a fun-
damental relevant circumstance — the conduct of the Parties — which
played so important a role, for instance, in the Tunisia-Libya Continen-
tal Shelf case™ — simply because that conduct ultimately came to be
reflected in a signed but unratified treaty. Under the United States

™ The 1979 East Coast Fishery Resources Agreement established catch “entitlements™ or

allocations for some 13 species of particular interest to the Parties. The text of the
agreement is reproduced in Casadian Menorial, Anrexes, Yol. [, Annex 20. The catch
atlocations are set out in Annexes A and B to the agreement. In a prepared statement
delivered before a congressional committee, the United States special negotiator, Mr.
Lioyd Cutler stated that “the entitiement shares established by the Agreement are fair
and equitably balanced”. See Canadian Memorial, Annexes, Vol. 11, Annex 44,

7 Message of 3 May 1979 from the President of the United States to the Senate of the
United States Transmitting the Maritime Boundary Settlement Treaty and the Agree-
ment on FEast Coast Fishery Resources, 96th Congress, Ist Session. Canadian
Memorigl, Annexes, Vol. 11, Annex 43.

7 Amendment No. 1697 of 15 April 1980 to Agreement on East Coast Fishery Resources.
Ex. V, 96th Congress, 1st sess. (1979), proposed by Senator Tsongas (speaking for him-
self and Senators Kennedy, Chafee, Durkin, Humphrey, Pell, Ribocoff and Weicker).
Reply, Annexes, Vol. 1L, Part [V, Annex 25.

7 Special Agreement, Article V. Canadian Memorial, p. 5.

™ 1.CJ. Reparts 1982, pp. 83-84, paras. 117-118.
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approach, in other words, assertions regarding conduct would be admis-
sible, but positive proof of conduct would not,

253. In brief, the United States contention regarding the admissi-
bility of the evidence provided by the 1979 Agreement on East Coast
Fishery Resources is wrong in fact; for the agreement was not an offer of
settlement, it was the fisheries settlement itself, and its want of ratifica-
tion did not transform it into a mere offer, but rather prevented the exe-
cution of the settlement. The United States contention is equally wrong
in law; for international tribunals have indeed taken unratified treaties
and other manifestations of conduct into consideration’. Finally, and
above all, the United States contention is wrong in equity; for the 1979
fisheries agreement is a relevant circumstance, and the application of
equitable principles requires that account be taken of alf the relevant
circumstances.

Section IV. The United States Has Failed to Refute
Canada’s Contention That the ICNAF Record
Is One of Coastal State Partnership

254, The Canadian Memorial and Counter-Memorial have
demonstrated that the United States and the International Commission
for the Northwest Atlantic Fisheries (JCNAF) explicitly and consist-
ently recognized Canada as a coastal State in relation to Georges Bank,
both in respect of Canada’s membership in the [CNAF panel responsible
for Georges Bank (Panel 5) and in Canada’s preferential treatment in
the allocation of national quotas for Georges Bank stocks®™. In response,
the United States Counter-Memorial argues that the ICNAF coastal
State concept was used only to distinguish between North American and
distant-water fleets; that the United States, for its part, was treated as a
coastal State in relation to [CNAF subarea 4 to the northwest to the
same extent that Canada was considered a coastal State in relation to

" Evidence of the negotiation of the Treaty of Peace of 1783 was accepted as relevant in
applying its provisions regarding the St. Croix River: The St. Croix River-Arbitration,
in J. B. Moaore, ed.: History and Digest of the International Arbitrations to which the
United States has been a Party, Vol. t. Washington, Government Printing Office, 1898,
pp. 1-46. Proposals made by the partics during the work of the boundary commissions of
1898-1899 and proceedings of a conference in 1902 were considered as the basis of the
final boundary settlement by the arbitrator: The Island of Timor case between the
Netherlands and Portugal, in J. B. Scott, ed.: The Hague Court Reports, New York,
Oxford University Press, 1916, pp. 354-386. The tribunal considered evidence of docu-
ments and correspondence dating from the period of negotiations between the parties
regarding the Treaties of 1783 and 1818, and it referred to the “Proposed Treaty of
1806 (also known as the “‘unratified Pinckney Treaty of 1806™). The North Atlaniic
Coast Fisheries case between Great Britain and the United States, in J. B. Scott, ed.
The Hague Court Reports, pp. 141-225. See also H. L. Keenleyside and G. 5. Brown:
Canada and the United States: Some Aspects of Their Historical Relations. New York,
Alfred A, Knopf, 1952, pp. 214-215. Reply, Annexes, Vol. 11, Part 1V, Annex 26.

¥ Canadian Memorial, pp. 89-90, paras. 197-199; Carnadian Counter- Memorial, pp. 165-
167, paras. 407-409; pp. 174-175, para. 425,
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subarea 5; and that the history of TCNAF illustrates the “predominant
interest” of the United States in Georges Bank®'. Each of these points is
dealt with below.

A. Tue ICNAF CoastaL STaTE CONCEPT Was USeDp To DEFINE
STATES WITH A COASTLINE ADJACENT TO AN ICNAF SUBAREA AND TO
ACCORD SUCH STATES PREFERENTIAL QUOTAS

255. The United States is in error in its contention that *“. .. the
ICNAF coastal-State concept was used only in a regional sense, to dis-
tinguish North American from distant-water fleets®?”. The coasta] State
concept, in fact, was used to define States with a coastline adjacent to an
ICNAF subarea, as a criterion for establishing membership in the
ICNAF panel for that subarea. (These panels were committees estab-
lished to review and provide recommendations to the Commission
regarding the application of the Convention to individual subareas.)
Eventually, the coastal State concept came to be uséd to determine pref-
erential quota allocations for stocks in certain ICNAF subareas, divi-
sions and subdivisions.

256. Representation on ICNAF panels was determined “. .. on
the basis of current substantial exploitation in the sub-area concerned
... except that each Contracting Government with coastline adjacent to
a sub-area shall have the right of representation on the Panel for the
sub-area®”. [{talics added.] In the preparatory conference leading to
FCNAF's formation, Canada stated clearly that its membership in Panel
5 was based both on exploitation in and contiguity to subarea 5, of which
Georges Bank forms a part, and the United States and [CNAF sup-
ported Canada’s membership in that panel®**. Throughout the life of
ICNAF, and until the present proceedings, the United States never chal-
fenged Canada’s coastal State status in relation to Georges Bank and
never denied the simple geographical fact that Canada has a coastline
adjacent to the Bank. This recognition of Canada’s status, in the express
terms of a regional convention, is obviously incompatible with the United
States claim to the whole of Georges Bank.

257. Beginning in 1972, ICNAF established annual, nationally-
allocated catch quotas for a number of stocks in the convention area.
Allocations were made taking into account a series of guidelines devel-
oped by the Commission’s Standing Committee on Regulatory Measures
(STACREM) and complementary formulas proposed mainly by Canada

81 United States Counter- Memorial, p. 73, paras. 92 and 96.

82 United States Counter- Memorial, p. 15, para. 92.

8 Canadian Memorial, Annexes, Yol. I, Annex 1, art. IV(2), p. 58.

¥ Canadian Counter- Memorial, pp. 165-166, para. 407; pp. 166-167, para. 409.
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and the United States®®. The criteria included historical performance and
“special needs”, and provided that a portion of each quota would be
reserved for the coastal State or States. Although Commission recom-
mendations for national shares often strayed from the STACREM
guidelines and from proposals made by Canada and the United States,
they almost always reflected the principle of preferential shares for the
coastal State or States. In determining allocations for stocks on Georges
Bank subject to Canadian fisheries, Canada, the United States and
ICNAF consistently and explicitly identified Canada as a coastal
State®.

8 ICNAF, Annual Meeting, June 1969, Proceedings No. L1, Appendix . See Reply,
Annexes, Vol. 11, Part IV, Annex 27. The United States initially proposed reservation of
a 25 percent share of quotas for spectal circumstances, 80 percent of which would be
allotted to the coastal State. Canada, interpreting the STACREM guidelines, initially
proposed allocation on the basis of a ““40:40:10:10" formula (40 percent on the basis of
performance during the most recent three years, 40 percent on the basis of performance
during the most recent seven years, 10 percent for the coastal State, and 10 percent for
new entrants and non-member countries). Canada later proposed adjusting the formula
by deducting coastal State catches outside the Convention Area from the quotas before
applying the *40:40:10:10” equation. Subsequently, Canada preposed deducting the
total estimated catch by the coastal State (regardless of where it was harvested) and
dividing the remainder of the quota among the non-coastal States on the basis of a
*45:45:10" formula. See ICNAF, Annual Meeting, June (970, Proceedings No. 16,
Annex I; ICNAF, Special Meeting on Herring, January-February 1972, Proceedings
No. 3, para. 5 and Appendix [; ICNAF, Annual Meeting, June 1972, Commissioners’
Documents 72/12 to 72/17; ICNAF, Special Commission Meeting, January 1973, Pro-
ceedings No. 5, para. 3; ICNAF, Annual Meeting, June 1973, Commissioners’ Docu-
ment 73/13. Reply, Annexes, Yol. 11, Part IV, Annexes 28-32.

8 In 1971, during preliminary discussions of quota allocation in subarea 5, Canada called
attention *“... to her status as a coastal country in relation to Subarea 5 haddock”. In
1972, during negotiation of ICNAF's first nationally allocated quotas (herring in por-
tions of subareas 4 and 5), the United States proposed that a combined 20,000 mt share
of the Georges Bank herring quota be reserved for Canada and the United States
“...with relative coastal preference to be determined”. For 1973, allocations for
subarea 5/statistical area 6 mackere]l were . .. proposed on the basis of a 10% coastal
state preference shared by Canada and USA ...”. For division 5Z cod in 1973, the
Uhnited States and Canada received portions of their allocations on the basis of coastal
State preference. The 1973 United States proposal for effort reduction in subarea 5/sta-
tistical area 6 exempted both Canada and the United States because “Canada and USA
are coastal fishing nations . ..". For subarea 5/statistical area 6 mackerel for the 1974
season, Canada and the United States indicated that their agreement *... would be
under reservation of their rights as coastal states”. In the negotiation of an overall catch
limit for each natior in subarea 5/statistical area 6 for 1975, after it had been noted
... that allowance had been made for the coastal state preference of Canada and the
USA . ..”, the United States delegate “. .. stressed that shares requested by the coastal
states were linked to their capacity ...”. See [CNAF, Annual Meeting, June 1971, Pro-
ceedings No. 16, Appendix II; ICNAF, Special Meeting on Herring, January-February
1972, Proceedings No. 3, Appendix 11, para. 2; ICNAF, Special Commission Meeting,
January 1973, Proceedings No. 3, para. 9 a); ICNAF, Annual Meeting, June 1972,
Informal Record of Meetings of the ad hoc Committee on Quota Allocation, para. 14;
ICNAF, Special Commission Meeting, January 1973, Proceedings No. 4, Appendix I,
p. 4; ICNAF, Fourth Special Commission Meeting, January 1974, Proceedings No. 3,
paras. 12 and 14; ICNAF, Annval Meeting, June 1974, Proceedings No. 11, paras. 11
and 19. Reply, Annexes, Vol. 11, Part 1V, Annexes 29, 33-38.

o~
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B. THE STATUS OF THE UNITED STATES IN RELATION TO ICNAF
SUBAREA 4 15 GREATLY EXAGGERATED BY THE UNITED STATES

258. The United States Counter-Memorial is misleading in its
account of United States coastal State status in ICNAF subarea 47,
Canada does not deny that the United States was an original member of
Panel 4, having previously fished in subarea 4 and having some coastline
adjacent to a small part of that subarea. However, it is an unwarranted
exaggeration to equate United States status in subarca 4 with Canada’s
coastal State status in subarea 5.

259. From the beginning of quota regulations in 1972, Canada’s
coastal State status for Georges Bank stocks was never contested. In
contrast, the United States was not considered a coastal State for sub-
area 4 in 1972, 1973 and 1974, the first three years in which national
quotas were prescribed®®. Moreover, when the United States claimed
coastal State status in subarea 4 for the 1976 season, Canada contested
the magnitude of its claim®,

8 United Staces Counter- Memorial, p. 75, paras. 92 and 94; United States Counter-
Memorial, ICNAF Annex, Vol. I1, p. 2, para. 5.

9 In the first year of quota allocation (1972), the United States received no allocation for
the single subarea 4 stock considered (division 4Xa-4Wb herring). The United Siates
received its first allocation for this quota for the 1974 season, and coastal State prefer-
ence was not cited as the basis for the allocation. For 1973, the United States received
an allocation for subarea 4 cod (subdivision 4VSW). Although its share was somewhat
higher than justified by historic performance, it was allocated on the basis of “special
needs” (along with 11 other countries), whereas Canada’s augmented share was explic-
itly based on “coastal state preference”. For 1974, the United States received alloca-
tions for subarea 4 redfish and flounders slightly higher than would have been justified
by historic performance, but coastal State staius was not cited as the basis for the allo-
cations. On the other hand, Canada proposed that its 1974 allocations be based on
receiving a 10 percent preferential bonus and came close 1o achieving this objective for
most subarea 4 stocks. See ICNAF, Special Meeting on Herring, January-February
1972, Proceedings No. 3, Appendix I; ICNAF, Fourth Special Commission Meeting,
January 1974, Proceedings No. 5, para. 25; ICNAF, Annual Meeting, June 1972, Infor-
mal Record of Meetings of the ad hoc Committee on Quota Allocation, para. 10;
ICNAF, Annual Meeting, June 1973, Proceedings Ne. 10, Appendices VI and VIII;
ICNAF, Annual Meeting, June 1973, Commissioners’ Document 73/13. Reply,
Annexes, Yol. I, Part 1V, Annexes 29, 32, 35, 39 and 40.

8 The United States claimed preferential treatment for allocations on the basis of coastal
State status for the first time for the 1975 season (division 4X cod). For 1976, Canada
disputed the magnitude of the United States request for an allocation of division 4Xa-
4Wb herring stock. The Canadian delegate stated: *... Canada as the coastal state
should be allocated all but a small by-catch allowance . . .". See ICNAF, Annual Meet-
ing, June 1974, Proceedings No. 10, para. 6; ICNAF, Eighth Special Commission
Meeting, January 1976, Proceedings No. 8, para. 8. Reply, Annexes, Vol. 11, Part IV,
Annexes 41-42.
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C. IN THE LAST YEARS OF ICNAF, THE COASTAL STATE CONCEPT
Was BROADENED TO INCLUDE THE CONCEPT OF NEIGHBOURING
COASTAL STATES

260. In 1976, on the cve of the extension of Canadian and United
States fisheries jurisdiction to 200 miles, the coastal State concept was
broadened considerably. Anticipating the new régime, under which it
was expected that Canadian and United States fishermen would con-
tinue, under bilateral agreements, to fish in the other country’s expanded
fishing zone, both Parties took measures to ensure that reciprocal fishing
opportunities would be preserved. Thus, while calling for a substantial
reduction in fishing effort in ICNAF subareas 2, 3 and 4, Canada sup-
ported an exemption for the United States fishery with respect to the
southwest portion of subarea 4, on the basis of a broadened notion of
coastal State status®. (Canada proposed a similar exemption for French
vessels in subareas 3 and 4 in view of its treaty arrangements with
France vis-d-vis the French islands of St. Pierre and Miquelon, off New-
foundland.) The United States, in turn, supported a high overall catch
limit for Canada throughout subarea 5 and statistical area 6, whereas
major reductions were agreed for distant-water fleets®.

261. These measures were consistent with the position Canada
was promoting (without complete success) in the United Nations Con-
ference on the Law of the Sea with respect to the right of neighbouring
coastal States to grant each other preferential treatment in the allocation
of allowable catches surplus to the harvesting capacity of the coastal
State. Hence, in the latter years of ICNAF, the coastal State concept
took on a different character than it had in the early years of the
ICNAF régime. Its scope was expanded in an effort to ensure reciprocal
fishing privileges for neighbouring coastal States in the new era of the
200-mile limit. Only at this time was the concept used in the regional
sense attributed to it in the United States Counter-Memorial®?, that is,
to distinguish between North American and distant-water fleets.

262. The Canadian effort to maintain bilateral reciprocal fishing
opportunities following the extension of fisheries jurisdiction was eventu-
ally frustrated by the United States’ failure to respect the overriding
objective of the interim reciprocal fisheries agreement negotiated by the
Parties on the eve of their extensions of jurisdiction to 200 miles and
renewed by them thereafter. As was explained in the Canadian
Memorial*}, the first such interim agreement was implemented in order
to preserve existing fishing patterns. However, following its entry into

% ICNAF, Seventh Special Commission Meeting, September 1975, Proceedings No. 4,
Appendix I; ICNAF, Seventh Special Commission Meeting, September 1973, Commis-
sioners’ Documents 75/1X/40, 75/1X/42 and 75/IX/49 (2nd Revision). Repiy,
Annexes, Vol. 11, Part 1V, Annexes 43-46.

1 ICNAF, Seventh Special Commission Meeting, September 1975, Proceedings No. 5,
para. 5. Reply, Annexes, Vol. 11, Part 1V, Annex 47,

2 United States Counter- Memorial, p. 75, para, 92,

% Canadian Memorial, pp. 102-104, paras. 231-237.
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force in July 1977, there was a radical increase in United States fishing
effort on Georges Bank, which posed a serious threat to the future health
of the fishery. In view of the regulatory vacuum that existed in the New
England fishery at the time, as well as the indications by the United
States that the situation would not change in the near future, Canada
had no alternative but 1o discontinue, for the time being, its provisional
implementation of the 1979 renewal agreement for reciprocal fishing.
The United States, in turn, closed its 200-mile zone to Canadian fisher-
men. Both Parties, of course, expected reciprocal fishing off each other’s
coast to resume with the entry into force of the 1979 Agreement on East
Coast Fishery Resources, That prospect obviously disappeared when the
United States failed to ratify the 1979 agreement. This situation is cha-
racterized by the United Stdtes as a “unilateral expulsion . . . of United
States fisherman [si¢] from waters off the coast of Canada®™”, when in
fact the cessation of reciprocal fishing for both Parties was precipitated
by United States activities.

D. Tue History OF ICNAF ILLUSTRATES NOT THE ALLEGED
“PREDOMINANT INTEREST” OF THE UNITED STATES BUT THE SHARED
INTEREST OF THE PARTIES IN THE GULF OF MAINE AREA

263. The United States relies upon fisheries research, conserva-
tion, management and enforcement activities in the years preceding the
extension of coastal State jurisdiction, in order to support its claim of a
“predominant interest” in the Gulf of Maine area®. Although these
activities were closely related to the subject matter of what later became
the 200-mile fishing zones of the Parties, it must be recalled that they
were multilateral undertakings in support of a common high seas fishery.
Their use in prejudicing a subsequent claim of jurisdiction would be con-
trary to the letter and the spirit of the treaty under which they were con-
ducted. But Canada’s principal objection to the use the United States
has made of this material is factual rather than legal.

264. Contrary to the arguments now put forward by the United
States (which are strikingly inconsistent with the views it expressed at
the material times®), the relationship of the Parties in ICNAF and in its

¥ United States Counter-Memorial, p. 73, para. 87.
% United States Counter- Memorial, p. 75, paras. 93 and 96.
% The United States valued Canadian participation in Panel 5. For example, in 1959,
when doubts had been expressed regarding the effectiveness of mesh regulations in
subarea 3, the United States spokesman for the Panel stated that:
... he had been working with the Panel for nearly ten years and with the mesh
regulation since its inception. With this background of experience he pointed out
that the scientists of both member countries were working in unison to solve the
prablems of the Panel and that he felt considerable confidence in their competence
eventually to solve these problems. The Chairman [G. R. Clark of Canadal
remarked that he concurred heartily in this opinion, and that the outstanding co-
operation of the scientists from the two countries might well serve as an example
for the rest of the Commission.”

See ICNAF, Annual Meeting, June 1959, Proceedings No. 10, para. 8. Repfy, Annexes.

Vol. I, Part IV, Annex 48.
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predecessor, the North American Council for Fisheries Investigations
{NACFI), in the management of Georges Bank fisheries and other fish-
eries of the Gulf of Maine area, was one of partnership and not of
“dominance”. It is only through a selective approach to the evidence and
the use of a biased geographical frame of reference that the United
States can purport to substantiate the contrary view.

265. In the spirit of cooperation that characterized Canada-
United States fisheries relations, both Parties played active and mutually
supportive roles in developing the ICNAF conservation and management
program, including the program with respect to the resources of Georges
Bank. Canada and the United States cooperated on an equal footing in
dealing with all major issues concerning the Georges Bank fisheries in
ICNAF?. The joint efforts of the Parties with respect to scientific
research, conservation, management and enforcement in the Georges
Bank area are detailed in the Canadian Counter-Memorial®®.

266. The United States account of the activities of the Parties
leading up to the foundation of ICNAF, and of their later activities
within the ICNAF framework®, omits a number of important Canadian
contributions. For example, the United States neglects to acknowledge
Canada’s initiative in the creation of NACFI, the forerunner of
ICNAF'. The United States fails to mention that the highly innovative
ICNAF Scheme of Joint International Enforcement stemmed from a
Canadian-sponsored amendment to the ICNAF Convention'®, and that
Canada actively participated in the technical development of the

%1 Examples of cooperative efforts by the Parties include development of subarea 5 mesh
regulations; development of the ICNAF Protocol Relating to Panel Membership;
appraisal of quota allocation procedures; a submission regarding conservation require-
ments for herring in the Convention Area; and proposals for herring and mackerel size
limits, With respect to the most important stocks on Georges Bank that are of interest
to the Parties, Canada was first 10 propose conservation action for scallops, cod and her-
ring, whereas the United States made the first proposals for haddock and yellowtail
quotas. Following these initial steps, the Parties worked in close cooperation to elaborate
the ICNAF quota scheme for Georges Bank uniil the United States withdrew from
ICNAF at the end of 1976, See Canadian Counter-Memorial, pp. 174-175, paras, 423-
426. See also ICNAF, Annual Meeting, June 1969, Proceedings No, 15, paras. 3-4 and
Proceedings No. 17, para. 5; ICNAF, Annual Meeting, June 1971, Commissioners’
Documents 71/17 and 71/18; 1ICNAF, Annual Meeting, June 1975, Commissioners’
Documents 73/32 and-25/33. Reply, Annexes, Vol. 1L, Part IV, Annexes 49-54.

% Canadian Counter- Memorial, pp. 172-173, para. 419; pp. 174-175, paras. 424-425;
p- 177, para. 429.

® United States Counter-Memorial, p. 75, paras. 93-96; United States Counter-
Memorial, ICNAF Annex, Vol. 11, p. 1, para. 2; pp. 4-9, paras. 10-13; pp. 19-40,
paras. 23-77.

1% Canadian Counter-Memorial, pp. 164-165, paras. 404-406.
10 Canadian Counter- Memorial, p. 177, para, 429,
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scheme'®?, The United States also fails to mention — presumably
because Canada was the leader in its development — the ICNAF pro-
gram of cooperative scientific assessment and research, perhaps the
Commission’s most notable achievement and the basis for sophisticated
research programs currently in use in Canada and the United States'®,
Similarly, the United States claims responsibility for the Protocol Relat-
ing to Panel Membership and Regulatory Measures, even though the
Protocol was, in fact, based on submissions from both Canada and the
United States'™, Canada was also largely responsible for developing
ICNAF's much-lauded statistical system'®®, And it was a Canadian
chairman of the Commission that launched ICNAF's initiative to
develop conservation measures going beyond simple mesh regulations

182 Canada participated actively in the work of ICNAF’s Standing Committee for Interna-

tiona! Control throughout the committee’s existence and made a number of important

proposals for the overall structure of the scheme. For example, in 1974 Canada pro-
posed a revised scheme of Joint International Eaforcement. The United States and

Canada frequently cooperated and played mutually supportive roles in the committee’s

work, An example is the joint Canada-United States proposal for cumufative catch

record. See generally, ICNAF, Annual Meetings, 1972 to 1976, Proceedings; ICNAF,

Fourth Special Commission Mecting, January 1974, Proceedings No. 6, Appendix I;

[CNAF, Annual Meeting, June 1975, Proceedings No. 4, Appendix | and Annex 6.

Reply. Annexes, Vol. 11, Part 1V, Annexes 55-56.

Canada provided the chairman for the commission's Standing Committe¢ on Research

and Statistics during the organization’s critical first three years, and for a total of nine

years from the commission’s first meeting in 1931 until the United States withdrew

from ICNAF at the end of 1976. United States representatives held the position for a

total of only three years. During the same period, Canadians chaired about one-third

(approximately twice as many as did United States representatives) of all the recorded

meetings of ICNAF scientific sub-committees and working groups. Moreover, Canadi-

ans were prominent in major initiatives relating to the Coavention Area as a whole. For
cxample, Canadians co-authored the first comprehensive reviews of conservation prob-
lems throughout the convention area: R. J. Beverton and V. M. Hodder: “Report of the

Working Group on fishery assessment in relation to regulation problems.” Supplement

10 ICNAF, Annual Proceedings, Vol. 11, for the year 1960-61. Dartmouth, N.S., 1962;

W._ Templeman and J. Guliand: “Review of possible conservation actions for the

ICNAF area.” ICNAF, Annual Proceedings, Vol. 15, for the year 1964-65, Part 4,

Dartmouth, N.S., £965, pp. 47-56. In addition, W, C. MacKenzi¢, a Canadian, chaired

a multi-disciplinary group that prepared a comprehensive report assessing the biological

and economic consequences of conservation actions: “Report of the Workihg Group on

Joint Biological and Economic Assessment of Conservation Actions.” [CNAF, Annual

Proceedings, Vol. 17, for the year 1966-67, Part 4. Dartmouth, N.S., 1968, pp. 48-84,

¥ {CNAF, Annual Meeting, June 1969, Proceedings No. 15, paras. 3-4 and Proceedings
Neo. 17, para. 5. Reply, Annexes, Vol. 11, Part [V, Annexes 49-50.

105 Dy, W. R. Martin of Canada, the Commission’s first Executive Secretary {1951-1952),
and an active participant in ICNAF for several years thereafter, spearheaded the
development of ICNAF's statistical system. Mor¢over, from the first year of its forma-
tion in 1954, and until 1976, Canadians chaired the ICNAF subcommittee dealing with
statistics 15 times. A United States representative held the post for three years.

103



[115] REPLY OF CANADA 107

controlling the size of fish captured'®. These are only a few of Canada’s
major initiatives within ICNAF, but they are sufficient to rebut the
United States claim of overall “dominance”.

267. Even more significant than the omissions in the United
States Counter-Memorial, however, is the biased depiction of the facts in
the Counter-Memorial’s comparison of the activities of the Parties
within ICNAF. The United States account refers to activities conducted
throughout subarea 5 and statistical area 6'%, a vast area extending from
the international boundary southward to Cape Hatteras. Canada’s claim
incorporates approximately 7 percent of this area {excluding statistical
area 6d). The balance of the Canadian claim is in subarea 4 [Figure 24].
There is little objective value in comparing the activities of the Parties
using the biased geographical frame of reference adopted by the United
States. Nevertheless, as discussed in paragraph 204, the record of
Canadian activities even within this framework is entirely consistent with
Canada’s geographical situation and its economic interest in the area.

268. The United States description of management activitics
throughout subarea 5 and statistical area 6 is not helpful in assessing
Canadian conduct in the area properly relevant to this delimitation'®. It
was not in Canada’s interest to participate in management schemes for
most of the wider area referred to by the United States. Canada’s par-
ticipation in management activities was limited to those stocks that were
subject to Canadian fishing on Georges Bank, and Canada acted in con-
cert with the United States {n proposing regulations for this fishery'®.

269. The United States misconstrues the extent of Canadian
research activities in subarea 5 and statistical area 6 by limiting its
review to studies submitted to the Commission'’®. Canada carried out
substantial research in this area with respect to a number of important
species that were not regulated by HCNAF, such as herring in the Com-
mission’s earlier years and lobster, swordfish and tuna throughout the
Commission’s existence. Volume 1], Part [V, Annex 59 of the Annexes
to this Reply lists some of the scientific papers reporting these Canadian
research activities. Canada’s participation in management and research
in subarea 5 and statistical area 6 was always fully commensurate with
the extent of its interest and of its present claim to a portion of the area.

1% JICNAF, Annual Proceedings, Yol. 12, for the year 1961-62, Halifax, N.S., 1962, p. 10,
para. 3; ICNAF, Twelfth Annual Meeting, June 1962, Proceedings No. 13, p. 2. Reply,
Annexes, Yol, I, Part 'V, Annexes 57-58.

9 United States Counter-Memorial, ICNAF Annex, Vol. 11, Annex 3, p. 22, paras. 30
and 32; p. 26, para. 43; pp. 31-32, para. 54; p. 34, paras. 61-62 and Table A; p. 37,
para. 72; Tables B1-B25.

"% United States Counter- Memorial, ICNAF Annex, Vol. I, Annex 3, pp. 31-32, para. 54;
p. 34, paras. 61-62 and Table A; Tables B1-B25.

1% See p. 113, footnote 97.

Y0 United States Memorial, pp. 72-13, para. 128; United States Counter-Memorial,
ICNAF Annex, Vol. 11, Annex 3, pp. 35-37, paras. 63-72; Tables B{-B25.
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270. The United States version of the record of enforcement
activities in subarea 5 and statistical area 6 is also biased. 1t is inappro-
priate to use data on vessel boardings, as the United Siates has done'",
to compare the activitics of the Parties under the Scheme of Joint Inter-
national Enforcement. United States boardings were primarily related to
enforcement of its domestic lobster program, as reflected in the concen-
tration of activity along the 100-fathom contour of Georges Bank''2
Canada, on the other hand, was mainly responsible for the international
patrol of the Haddock Closed Area established by ICNAF!''. Naturally,
there were substantially fewer Canadian boardings, since Canada was
monitoring an area from which vessels were excluded.

271. The United States comparison of gquota allocations for
Canada and the United States is disingenuous''®. 1t is not surprising that
Canada received fewer and lower quota allocations than did the United
States in subarea 5 and statistical area 6, since the United States fishery
extended throughout that area, while Canada’s fishery encompassed only
a very small portion of the same area''*. Moreover, the comparison is
further seriously biased in that scallops, 2 Georges Bank resource of
great importance to Canada, were never subject to quota management.
Nevertheless, for quotas relating to directed fisheries by Canada,
Canadian allocations were entirely consistent with Canada’s perform-
ance vis-a-vis the United States and with Canada’s position as a coastal
State in the area.

272. 1t is clear, on a review of all the facts, that the relationship
between Canada and the United States within ICNAF was that of
coastal State partners with a shared interest in the Gulf of Maine area.
Canada and the United States both enjoyed coastal State status in rela-
tion to subarea 5 throughout the period of their joint membership in the
Commission. This partnership was manifested in the conduct of the Par-
ties with respect to management, research, enforcement and quota alio-
cations for the Georges Bank fisheries., The selective and biased evidence

W Uinited States Counter-Memorial, I[CNAF Annex, Yol. II, Annex 3, p. 39, para. 75;
p. 40, para. 77; p. 41, Figure 4; p. 43, Figure 5.

2 Canadian Counter- Memorial, pp. 175-176, para. 427; United States Counter-
Memorial, ICNAF Annex, Vol. I1, Annex 3, p. 41, Figure 4; p. 43, Figure 5.

U3 Canadian Counter-Memorial, p. 175, para, 426.

14 [nited States Counter-Memorial, ICNAF Annex, Vol. 11, Annex 3, p. 34, paras, 61-62
and Table A.

WS In 1972, the first year of quota allocations, Canada and the United States received
small shares of the Georges Bank herring quota (less than 5 percent). However,
Canada’s share was larger than that of the United States. Canada also received a 20
percent share of the division 5Y herring quota in that year. In 1973, Canada received
11 percent of the quota for all cod in an area extending from Georges Bank to Cape
Cod. Both Canada and the United States received small shares of the subarea 5/statisti-
cal area 6 mackerel quota, with the Canadian share only 15 percent less than that of the
United States. In 1975, Canada received a 20 percent share of all subarea 5 haddock.
Over the years, Canada received small allocations for a number of other species (such
as yellowtail flounders), mainly to cover by-catch in the directed fisheries mentioned
above. See generally, ICNAF. Annual Reports, for the years 1972-1976. Dartmouth,
N.5., 1973-1976.
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presented by the United States cannot alter the record of Canadian
activity, which is more than proportionate to the small part of subarea 5
claimed by Canada.

Section V. The United States Confuses the Conduct of the Parties
and Irrelevant State Activities

273. The United States Counter-Memorial gives a brief recapitu-
lation of a series of activities, other than those related to fisheries and
the continental shelf, that the United States considers relevant to this
case. The Canadian Counter-Memorial and this Reply have explained
why Canada considers these matters to be legally irrelevant: they are
unrelated to the subject matter of the zones to be delimited, and most of
the activities referred to by the United States took place before coastal
State jurisdiction beyond the territorial sea had been contemplated. As a
factual matter, the Canadian Counter-Memorial, and especially Volume
111 of the Annexes to that pleading, have shown that when the evidence
is considered in its totality, the patterns of conduct relied upon by the
United States never existed.

274. The United States concedes that these alleged activities can-
not vest it with an historic title, but says that they reflect a “mutual
understanding”™ of the Parties’ respective responsibilities and a “pattern
of conduct™ inconsistent with the Canadian claim"¢, In fact, they reflect
neither, both because the historical record fails to support the United
States position and because the activities invoked by the United States
are extrancous to the tegal régime in issue.

275. Canada reaffirms its position that legally relevant State
activitics must be related to the subject matter of the zones to be deli-
mited, and that they must have arisen in the legal context of the sover-
eign rights and exclusive jurisdiction that coastal States may now
exercise in areas beyond the territorial sea. Cther activities relied upon
by the United States are irrelevant.

Conclusion

276. The United States seeks to exclude central elements of the
history of the dispute, while relying upon conduct unrelated to the his-
tory of the dispute in support of a claim of “dominance” that is not in
keeping with the facts or with equitable principles, The United States
boundary claim remains barred by virtue of the doctrines of acquies-
cence and estoppel. The equitable nature of the Canadian line stands
confirmed by the conduct of the Parties that is directly related to the
history of the dispute and the rights and jurisdiction in issue, in particu-
lar the continental shelf activities of both Parties; the existence of a
modus vivendi or de facto maritime limit at least from 1965 to 1972; the
1979 Agreement on East Coast Fishery Resources; and the recognition
of Canada’s status as a coastal State in relation to Georges Bank within
the context of the International Convention for the Northwest Atlantic
Fisheries.

L Unjted States Counter- Memorial, p. 83, para. 106.
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CHAPTER V

THE RELEVANCE AND REALITY OF SOUTHWEST NOVA
SCOTIA’S VITAL DEPENDENCE ON GEORGES BANK

Introduction

277. A central issue in this case concerns the maintenance of
established fishing patterns in keeping with the relative economic
dependence of Canadian and United States coastal communities on the
fishery resources of Georges Bank. While constructing major clements of
its case upon an erroneous view of fish distributions in the Gulf of Maine
area, the United States nevertheless seeks to deny the relevance of eco-
nomic factors directly related to the distribution and utilization of these
resources. The Canadian Memorial and Counter-Memorial have demon-
strated the importance of the human dimension in the law applicable to
the delimitation of maritime zones whose primary object and purpose are
rooted in economic considerations, and paragraphs 85 to 92 of this Reply
have provided further confirmation of Canada’s view.

278. The United States Counter-Memorial conjures with fishery
statistics but avoids the significant and relevant economic comparisons
because these would demonstrate the lack of equity in the United States
claim. Instead, the United States Counter-Memorial and its Annexes
(Volume 111, Annex 4), (inaccurately entitled *“a factual analysis of the
socio-economic arguments in the Canadian Memorial™) seek to avoid the
issue by contrasting Nova Scotia’s economic conditions with those of
remote countries and peoples that have no bearing whatever on the
present case'. The aim of the United States, evidently, is to establish
that southwest Nova Scotia is a relatively wealthy region when viewed in
global terms. Since Canada does not rely on arguments of relative
wealth — whether in relation to the United States or to the world at
large - the effort devoted to making this point is entirely wasted.

279. Canada makes no appeal to relative weaith. Canada sub-
mits, on the contrary, that the relevant economic circumstances are those
which during the relevant period linked the coastal populations of each
Party with the maritime area to be delimited. Care was taken in the
Canadian Memorial and Counter-Memorial to contrast the presence of
the two Parties in the area during the relevant period, the degree of
dependence (if any) that each Party had developed in relation to these
patterns of economic activity, and the adverse impact (if any) that each
Party could expect to suffer as a result of the other Party’s claim.
Canada has demonstrated that the Canadian line, which leaves over half
of Georges Bank 1o the United States, would minimize disturbance of
the existing fisheries of both Parties on Georges Bank., The United
States line, on the other hand, would obliterate Canada’s established

" United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, pp. 35-
42, paras. 44-54; Appendix F,
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economic interests on Georges Bank and severely damage the fishing
industry of southwest Nova Scotia, and with it the economic and social
fabric of that region, while securing only marginal benefits to the rela-
tively deep and diversified economy of castern Massachusetts. Canada
has also demonstrated that other areas of New England and Atlantic
Canada would not be significantly affected in economic terms by either
the Canadian line or the United States line.

280, In these circumstances, it was submitted, equity favours the
Canadian line — itself the product of a balancing-up of relevant e¢co-
nomic, geographical and other circumstances — over the United States
line. Nothing said in the United States Counter-Memorial rebuts or
qualifies these central points. To the extent that other matters marginal
to these central points are canvassed in the United States Counter-
Memoerial, the following sections will correct any misapprehension as to
the facts that may now exist.

Section 1. The United States Counter-VMemorial Miscasts
Canada’s Position Regarding Economic Dependence;
It Is the United States and Not Canada That Relies
on Extraneous Considerations of Relative Wealth

281. The United States Counter-Memorial argues that Canada’s
reliance on economic dependence would undermine the peaceful settle-
ment of disputes because, if this consideration were held legally relevant,
the “richer” of two States allegedly would never be prepared to submit
to third-party settlement®. Equally, of course, it could be argued that all
“relevant circumstances” should be excluded from consideration
because, upon examination, they would tend to favour the position of one
party over the other, and thus discourage the disadvantaged party from
submitting its claim to the scrutiny of impartial adjudication. In reality,
the peaceful settlement of disputes would be seriously prejudiced if
States were given to understand that certain relevant circumstances
would not be taken into consideration, just as it would be prejudiced by
encouraging extreme boundary claims of the kind advanced by the
United States, or by encouraging extreme propositions such as the rejec-
tion ab initio of any claim that might result in the division of a fishing
bank. International adjudication in these circumstances would aggravate
the very disputes it was meant to resolve,

282, As was already noted in paragraphs 45 to 48, the United
States miscasts the Canadian position by failing to make the simple but
essential distinction between economic dependence and relative wealth,
between actual exploitation and contingent prospects of exploitation of .
the resources of the disputed area. Yet, notwithstanding its protestations
that relative wealth is not a relevant circumstance, the United States
Counter-Memorial, like the United States Memorial, makes frequent

% United States Counter- Memorial, p. 215, para. 342 and flootnote 2.
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appeals to this extrancous consideration®. At one point, for example, the
United States Counter-Memorial pleads relative national poverty in
resources, as follows:

“The traditional fish stocks along the United States east coast are
fully utilized. In contrast to the alternatives available to Nova
Scotia fishermen, there is no place for displaced New England fish-
ermen to go*.”

Quite apart from the factual inaccuracy of this assertion (the United
States Memorial refers to the great flexibility of its fleet to convert to
other fisheries and resort to alternative fishing grounds in the period
from 1969 to 1978%), the presence or absence of fishing grounds outside
the relevant area is not a circumstance that ought to be considered in a
boundary delimitation. What ought to be considered, in Canada’s sub-
mission, is a comparison of the established economic interests and the
associated economic dependence of the Parties vis-d-vis the area to be
delimited.

283. The United States Counter-Memorial seeks to confuse the
legally relevant economic factors of presence and dependence in relation
to the disputed area, with the legally inadmissible factor of relative
national wealth. For example: the United States notes that a Canadian
Government task force recently found that fishermen in southwest Nova
Scotia are among the most prosperous fishermen in Atlantic Canada®.
This fact, without more, would be irrelevant. The task force goes on to
point out (as the United States does not) that this comparative prosper-
ity is owed in large part to southwest Nova Scotia’s continuing access to
Georges Bank. The report of the task force not only affirms the direct
functional links between Nova Scotia and Georges Bank but measures in
concrete terms the value of those links, Without Georges Bank, the pros-
perity of fishermen in southwest Nova Scotia in comparison with the
economic situation of fishermen in the rest of Atlantic Canada would
quickly disappear”. Thus placed in context, the analysis of the task force
becomes relevant.

284. FElsewhere in its Counter-Memorial the United States
accepts the distinction between economic dependence and relative

3 United States Counter- Memorial, pp. 214-217, paras. 340-348; United States Counter-
Memorial, Socio- Economic Annex, Vol. 111, Annex 4, pp. 35-42, paras. 44-54; Appen-
dix F. The United States Memorial made numerous submissions based essentially on the
relative wealth of the two countries. The irrelevance of those contentions was dealt with
in Canada’s Counter-Memorial. See Canadian Counter- Memorial, pp. 115-118, paras.
286-294.

* United States Counter- Memorial, p. 216, para. 347,
5 United States Memorial, p. 50, para. 83.

8 United States Counter- Memorial, Socio-Economic Annex, Vol. LI, Annex 4, p. 36,
para. 45 and footnote 3.

? Task Force on Atlantic Fisheries: Navigating Troubled Waters, A New Policy for the

Atlantic Fisheries. Ottawa, Supply and Services Canada, 1982, pp. 62 and 78. Reply,
Annexes, Vol. I, Part [V, Annex 66.
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national wealth. In relation to Maine and New Hampshire, for example,
the United States does its best to establish economic links between these
areas and the Georges Bank [lishery®, even though no significant eco-
nomic links exist. The United States’ own fishery statistics show that less
than 1 percent of the catch of Maine and New Hampshire is taken from
Georges Bank®, while the percentage of their catch from the area actu-
ally in dispute is practically non-existent [Figure 10]. Canadian fisher-
men from as far north as Cape Breton Island catch more fish in the
disputed area of Georges Bank than do the fishermen from Maine and
New Hampshire'®.

285. In most respects, however, the United States Counter-
Memorial altogether ignores any test of relevance for economic factors.
Thus, for example, the purported “Standard of Living Comparisons™ in
Annex 4 of the Annexes to the United States Counter-Memorial
(Volume 111, Appendix F), are entirely devoted to considerations of
“relative national wealth™. In this connection, the United States is care-
ful to avoid any comparison of Nova Scotia with Massachusetts, which
of course is the only relevant comparison — if such comparisons are to
be made at all.

Section II. The United States Counter-Memorial Gives an Inaccurate
View of the Relative Presence of the Parties in the Fishery of
Georges Bank

286. The claborate concern with which the United States Coun-
ter-Memorial treats the precise measurement of Canada’s presence in
the Georges Bank fishery shows that the United States itself regards
such presence as a relevant circumstance of major dimensions. But the
United States, in an effort to play down Canada’s presence. makes
highly selective and inconsistent use of the data.

287. The United States attempts to inflate the importance of its
own presence on Georges Bank by using catch data from the whole of
ICNAF sub-division 5Ze, of which only 27 percent lics within the dis-
puted area. Catch data from this larger area, of course, are irrelevant to

8 The United States presents irrelevant material in support of its contention that fisher-
men from Maine and New Hampshire fish on Georges Bank, by listing fishing vessels
that harvest on Georges Bank and/or Jordan Basin. Since the latter fishing area is only
40 nautical miles from the Maine coast and entirely in undisputed United States waters,
it is not surprising that vessels from Maine should fish there. 1t is, however, irrelevant 10
the dispute. United States Counter-Memorial, Documentary Annexes, Vol. V. Annex
25. As 1o the four Maine fleets that allegedly fish on Georges Bank, no evidence has
been introduced to support this contention by the United States.

? From 1969 to 1978, Maine and New Hampshire harvested 0.4 percent of the value of
the Georges Bank catch.

1% In 1978, Canadian fishermen from Canso and Cape Breton Island landed 4,807 metric
tons from the disputed portion of CGeorges Bank. In the same year 2,455 metric tons
from this area were landed in Maine and New Hampshire.
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the present proceedings''. For the years prior to 1967, the United States
actually includes statistics regarding its catches from as far south as
Long Island, some 200 nautical miles from any part of Georges Bank
claimed by Canada. The distortion of the relevant catch area is
aggravated by the United States misleading use of net (meat) weight for
scallops and gross (round) weight for all other species, in an attempt to
discount the scallop catch, which is of primary importance to Canada.
The cumulative effect of these distortions is evident in Figures 1 and 2 of
the Annexes to the United States Counter-Memorial (Volume 111,
Annex 4). By way of contrast, Canada has prepared Figure 25, which is
based on the best available catch data for the vears in question and
which shows the actual state of affairs in relation to the area in dispute.

288. In Canada’s view, of course, comparisons of catch weight
tell only a small part of the story. A kilogram of lobster or scallops has
greater economic significance than a kilogram of dogfish or menhaden.
Economic analysis must ultimately concern itself with value, not kilo-
grams, yet the United States Counter-Memorial never translates its
weight comparisons into terms of economic value. Figure 26 shows the
reason for this omission. Between 1969 and 1978, Canada harvested 73.1
percent of the total value of the caich from the whole of Georges Bank.
During the same period, Canada harvested 84.2 percent of the total
value of the catch from the area of the Bank under Canadian claim.

289. The United States rejects the appropriateness of the period
from 1969 to 1978 as a basis of comparison of the United States and
Canadian fisheries because, in the United States view, Canadian harvest-
ing efforts were unduly successful in those years'?. This position is con-
tradicted by the United States’ own acceptance of the period from 1969
to 1978 as the basis for the calculation of many of the entitlements
under the 1979 Agreement on East Coast Fishery Resources.

290. The United States now protests that this period is not repre-
sentative of historic fishing patterns, but is contradicted by its own Envi-
ronmental Impact Statement on the 1979 fisheries agreement, which
noted that the entitlements set out in that agreement “preserve historical
fishing patterns'®”, a conclusion that is amply supported by the evidence

U 1n 1967, ICNAF divided Division 5Z into subdivistons 5Ze and 5Zw along longitude
70°W, intetsecting the outer arm of Cape Cod and Nantucket Island. This {engitudinal
line does not, as the United States alleges, “break down catch statistics between
Georges Bank (5ZE) and the Nantucket Shoals Area (SZW)" {United States Counter-
Memorial, p. 55, Table A]. In fact, Nantucket Shoals and the Great South Channel are
included within subarea 5Z¢ along with Georges Bank. Subarea 5Ze is, in turn, divided
into six statistical units. Georges Bank is covered by only four of these: 5Zej, 5Zem,
5Zeh and 5Zen. Nantucket Shoals and the Great South Channel are covered by statisti-
cal units 5Zeg and 5Zeo. See Canadian Counter-Memorial, p. 102, Figure 25.

12 United States Counter- Memorial, p. 54, para, 71,

B Draft Environmental Impact Statement on the Agreement Between the United States
and Canada on East Coast Fishery Resources. United States Department of State,
Washington, Government Printing Office, April 1980, pp. 7-8. Reply, Annexes, Vol. 11,
Part IV, Annex 61.
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contained in Volume Il of the Annexes to the Canadian Counter-
Memorial. As explained in paragraphs 308 to 313 and in Volume II,
Part Il of the Annexes to this Reply, the United States is mistaken in
alleging that Canada’s fishery on Georges Bank did not attain signifi-
cance until the 1950s.

281, Despite the fact that prior to 1964 no statistical data were
collected to measure Canadian fishing activities in the four ICNAF sta-
tistical units that together approximately comprise Georges Bank, the
United States argues that the relevant period within which to assess the
fishing activities of the Parties is not 1969 to 1978 but 1940 to 1981~
With respect to the period prior to 1964, Canada submits that
unrecorded activity cannot logically or fairly be characterised as no
activity, Since 1978, moreover, the relative fishing activities of the Par-
ties have been distorted by the fact that the United States has refrained
from imposing effective conservation regulations on its fishermen on
Georges Bank'®. Post-1978 catch statistics, therefore, are artificial. The
United States should not now benefit from its own failure to take appro-
priate steps to manage its fishery, particularly since post-1978 catches do
not reflect the contemporary interests of the Parties in either relative or
absolute terms. In any event, whether the value of the catch from the
disputed area is averaged over the years from 1969 to 1978 as Canada

4 United States Caunter-Memarial, Socto- Ecanomic Annex, Vol. 111, Annex 4, p. 4,
para. 8.

15 There were no restrictions on the United States scallop fleet until 1982, As a result,

farge vessels moved into the area from the south, harvesting even immature scaltiops and
quickly reducing the economic life of the beds. Even United States fishermen com-
plained: “Wait 'til this summer, ... They'll wipe us right out with all those beats from
down South . ... [National Fisherman, Camden, Maine, May 1980, p. 11.]
Although regulations did exist for groundfish the United States did nothing to enforce
them and National Marine Fisheries Service officials “estimated that at least 75 percent
of landings came from arcas ordered closed to fishing™. [M. E. Dewar: Industry in
Trouble. Philadelphia, Temple University Press, 1983, pp. 183-184.] The situation was
aptly described in the United States publication National Fisherman;

“Complaints from domestic fishermen about the illegal fishery were answered
by helpless pleas from NMFS for vessels or patrol planes and by claims of no
funds from the Coast Guard, which was in the middle of its budget battle between
the Carter Administration and Congress.

Complaints frem Canadian scallopers, observing the illegal harvest in the por-
tion of Georges Bank claimed both by the U.S. and Canadians, got better results,

Officials in Nova Scotia called Canadian fisheries officials in Ottawa; Ottawa
called Washington; Washington called the NMFS regional office in Gloucester
and Coast Guard headquarters in Boston; and planes and the cutter Unimak were
dispatched to keep a better eye on things.

How good an ¢ye? Not very, say the fishermen who are trying to ¢ke out a liv-
tng without breaking the rules. Some fishing gear was seized and numerous cita-
tions were issued to fishermen inside the closed area in late April and early May,
but those working legally generally agree the effort failed to sigmficantly reduce
the flow of fish from the closed area.” [National Fisherman, Camden, Maine, July
19806, p. 4.]

See Reply, Annexes, Vol. 11, Part IV, Annexes 62-64.
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suggests, or from 1978 to 1981 as the United States suggests's, or from

1964 to 1981 as existing statistics permit, the result in each case is 10

demonstrate that Canada’s presence on Georges Bank is the most impor-
@) tant one [Figure 26].

292. The significance of the catch data need not be belaboured,
nor do the statistics need to be finely weighed down to the last fish. Even
the United States view of the data corroborates a sufficient Canadian
presence in the Georges Bank fishery over a sufficiently long period of
time to make clear the inequitable nature of the United States claim to
the whole of Georges Bank and its resources. Canada’s traditional par-
ticipation in the fishery throughout the whole of Georges Bank has been
far more than commensurate to that portion of the Bank now claimed by
Canada. The Canadian line is the only one advanced in these proceed-
ings that is consistent with the relative presence of the Parties in the
fishery of Georges Bank, and that would minimize economic disruption
for adjacent coastal populations.

Section III. The United States Counter-Memorial Gives an
Inaccurate View of the Relative Importance of the Fishery to the
Parties; It Errs in Its Portrayal of the Economy of Nova Scotia and
of Seuthwest Nova Scotia in Particular

293, The United States Counter-Memorial and its Annexes
{(Volume III, Annex 4) refrain from making any meaningful comparison
of the relative economic dependence of the Parties on Georges Bank, and
play down the importance of the Georges Bank fishery to Nova Scotia to
a degree that is not in keeping with the economic realities.

294. The United States attempts to portray Canada’s Georges
Bank fishery as an artificial creation of Canadian Government policy
rather than the product of genuine economic forces, but this contention
(even if it were relevant) ignores the following well-documented facts:
first, such Canadian Government subsidies as did exist from time to time
during the relevant period did not help the Canadian offshore fishery in
general or the Georges Bank fishery in particular, but promoted the
inshore fishery at their expense'”; secondly, Canadian Government poli-
cies that provided temporary financial assistance to the fishing industry
at times when landings were reduced through overfishing by other fleets,
and when prices were temporarily low, neither harmed, nor were likely
to harm, the United States fisheries, according to determinations made
on several occasions by the International Trade Commission {the United
States Government body responsible for making such determinations'®);

16 Canadian fishermen harvested 59.2 percent of the value of the Georges Bank catch in
the period 1978 to 1981.

17 See Reply, Annexes, Vol. 11, Part 1, Appendix 6, pp. 155-138, paras. 3-13 and Docu-
mentary Appendix 15,

¢ Canadian Counter- Memorial, p. 113, para. 281; Canadian Counter-Memorial,
Annexes, Vol. IV, Annex 39.
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and thirdly, the United States Government itself has actively intervened
in support of the United States fishermen throughout the life of the
Georges Bank fishery, by the imposition of tariff and non-tariff barriers,
and by implementing grant, loan and subsidy programs'®,

295. As to the economic dependence of Nova Scotia on Georges
Bank, Volume II, Part I of the Annexes to this Reply shows that in
terms of employment Georges Bank sustains approximately 3,600 full-
time jobs in an area where there are few, if any, alternative job oppor-
tunities. The precise loss of employment that would be caused by loss of
access to the disputed fishing grounds would depend on the number of
people who chose to migrate from the region in response to the deterio-
ration in economic conditions. It is likely that the drop in employment
would drive up regional unemployment by 50 percent®. A significant
out-migration, of course, would be disastrous for the coastal communi-
ties concerned. The United States Counter-Memorial, in dealing with
possible job losses in the United States, does not place these alleged
losses in the context of the Massachusetts economy. Accordingly, it is
appropriate to point out here that, with or without their present Georges
Bank fleets, the communities of Boston, Gloucester and New Bedford
would continue to prosper®. Assuming, however, that all jobs at risk are
in fact lost as a result of the boundary delimitation, the relevant com-
parison for the Court to make is between the loss of 3,600 jobs in a
regional employment base of 47,000 jobs in southwest Nova Scotia
(approximately 8 percent of the work force) and the possible loss of
1,500 jobs in a regional employment base of 1,780,300 jobs in eastern
Massachusetts (0.08 percent of the work force). In terms of employment,
Canada’s dependence on the disputed fishing grounds is thus 100 times
greater than that of the United States.

296. The United States Counter-Memorial employs unrealistic
and arbitrary calculations in its attempts to minimize the number of
Nova Scotians dependent for their livelihood on the fishery of Georges
Bank®. The assumption that the average fisherman spends 220 days per
year at sca®, for example, takes no account of crew rotation practices
prevalent in the offshore fishery, or of the frequently hostile weather
conditions that limit the number of days in which the near-shore fishery
can operate®.

% Reply, Annexes, Val. L[, Part [, Appendix 6, pp. 159-164, paras. 14-23,

20 Reply, Annexes, Vol. 11, Part I, Appendix 1, pp. 34-35, paras. 3-6; p. 41, paras. 9-1F.

2l Canadian Counter- Memorial, pp. 119-120, para. 300; p. 292, para. 697.

2 United States Counter-Memorial, Socio- Economic Arnex, Vol. 111, Annex 4, pp. 12-
14, paras. 11-17; Appendix B.

B United States Counter- Memorial, Socio- Economic Annex, Val. L1, Annex 4, Appendix
B, sec. 2, p. 13, Table 1-1980, footnote 4; p. 14, Table 1-1979, footnote 4; p. 15, Table
1-1978, footnote 4; p. 16, Table 1-1977, footnote 4.

* Fishermen work an average of 12 to 16 hours per day while at sea, which means that a
220-day year would be equal to 1.5 full-time equivalent man-years. For a complete
explanation, see Reply, Annexes, Vol. II, Part I, Appendix 1, p. 34, para. 4 and foot-
note 7.
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297. Notwithstanding the disagreement on some aspects of these
calculations, however, the United States was obliged to concede in its
Counter-Memeorial {Volume 111, Annex 4, Appendix B) that the dis-
puted portion of Georges Bank supports more jobs and generates more
value in Canada than it does in the United States®, Canada and the
United States thus agree on relative impact even if they cannot agree on
the absolute number of jobs at risk. The degree of economic dependence
of southwest Nova Scotia on the fishery of Georges Bank that is
conceded by the United States, while less than its real extent, nonethe-
less represents a dependence of major significance when compared with
other national and regional economies {Figure 27].

298. Although the United States suggests that any impact from
the loss of access to Georges Bank would be offset by alternative
employment opportunities in Nova Scotia for both vessels and fishermen,
the source of this alternative employment is not identified®. As is
demonstrated in Volume II, Part T of the Annexes to this Reply, the
alternative opportunities suggested in general terms by the United States
are illusory?. Even if they did exist, of course, they would not justify the
United States claim to the whole of Georges Bank, nor the exclusion of
Canadian fishermen from their present activities on the Bank.

299. Using 1980 data, Canada estimates that the contraction of
fishing industry operations resulting from loss of access to Georges Bank
would produce a direct decline of some $64 million in Nova Scotia’s
Gross Domestic Product (GDP)?*. The impact of this loss would be con-
centrated in southwest Nova Scotia, where the corresponding contribu-
tion to GDP originates at present. As the initial shock worked its way
through the economic system, a further drop in GDP of $82 million
could be expected®. Thus, the total decline in GDP that would result
from loss of access to Georges Bank would be in the order of $146 mil-
lion. If the whole of this decline were concentrated in southwest Nova
Scotia, it would represent a decline in regional GDP of 17 percent. In
terms of income dependence, the relevant comparison to make is between
a loss of $146 million in a regional GDP of $860 million in southwest
Nova Scotia against a possible loss of U.S.$58 million in a regional GDP
of U.85.551,500 million in castern Massachusctts (0.1 percent). In prac-
tice, all of the loss will not likely be concentrated in the regional econo-
mies, and the analysis presented by Canada in Volume I1, Part 1 of the
Annexes to this Reply takes into account the possible diffusion of the

% United States Counter- Memorial, Socio- Economic Annex, Yol. 1Il, Annex 4, Appendix
B, pp. 2-3, Tables | and 2.

% United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, pp. 42-
46, paras. 55-68.

21 Reply, Annexes, Vol. 11, Part 1, pp. 21-25, paras. 36-49; p. 26, Figure 6.

2 Reply, Annexes, Vol. 11, Part I, p. 7, para. 9; Appendix 1, p. 32, Table 1; pp. 36-40,
paras. 1-8, Tables 4-10.

»® Reply, Annexes, Vol. 11, Part I, p. 7, para. 1¢; Appendix 1, p. 41, Table 1, para. 9.
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impact through the broader economy. Nevertheless, in income terms,
Canada’s dependence on the fishing grounds of northeastern Georges
Bank is approximately 170 times greater than that of the United States.

300. The United States seeks to divert attention from these eco-
nomic realities, first by understating the facts in relation to Nova Scotia,
secondly by failing to state the facts in relation to Massachusetts, and
thirdly by attempting to put such facts as are stated in a totally inappro-
priate context. For example, the United States attempts to belittle the
importance of Canadian fishing on Georges Bank by measuring its
(understated) economic value against the entire national economy of
Canada, while avoiding a similar comparison of the importance of
United States fishing in the disputed area to the United States national
economy, Such a comparison, of course, would show that the impact of
United States fishing in the area could scarcely be detected in the
United States economy?®. The United States justifies its insistence on
“national” rather than regional economies by invoking the Fisheries and
Fisheries Jurisdiction cases. Yet, in the Fisheries case, the Court
emphasized, as an equitable consideration, the importance of “economic
interests peculiar to a region®”. (fralics added] And in the Fisheries
Jurisdiction (United Kingdom v. Iceland) case, the Court emphasized,
as a decisive factor to be taken into account, the “economic dependence
... of whole communities’”’. [Italics added.]

301, The United States Counter-Memorial tries to minimize the
importance of “basic sector” employment to the economy as a whole®.
The Canadian Memuorial pointed out that the basic economic sector can
be compared to the foundation on which the rest of the ¢conomy is sup-
ported. The United States Counter-Memorial suggests that the economic
superstructure could exist independently of this foundation, as if the peo-
ple of Nova Scotia could all make a living by taking in each other’s
laundry after the “basic economy” had collapsed.

302. The Canadian Memorial used a sectoral approach in
describing the importance of the fishery for two reasons: first, to convey
the essential point that the basic sector of any economy generales the
exports that provide the foundation for economic growth and develop-
ment, and secondly, to demonstrate the crucial importance of the fishing
industry to the vitality of the basic sector of Nova Scotia’s economy. The
United States denigrates the relative contribution of the fishery to the
economy of Nova Scotia without acknowledging that its contribution is
greater in proportional terms than the contribution of iron and steel to

3 Reply, Annexes, Vol. 11, Part I, p. 7, paras. 11-12; Appendix 1, p. 33, Table 2.

NLCJ Reports 1951, p. 133,

321 C.J. Reports 1974, p. 29, para. 66; pp. 197-198, para. 58.

3 United States Counter-Memorial, Socio-Economic Annex, Vol. Ill, Annex 4, p. 11,
para. 10.
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the German or Belgian economy, or wine to the French economy®,
Forestry is also a very prominent economic sector in Canada, and is
internationally recognized as such, and yet forestry contributes only 0.7
percent of employment and 0.8 percent of GDP to the national economy.
(The reason for the importance of these “basic” sectors in driving the
economy, of course, is the “multiplier effect” described in Canada’s
Memorial and Counter-Memorial, and analysed in some detail in
Volume II, Part 1 of the Annexes to this Reply.}) [Figure 27.]

303. The United States Counter-Memorial attempts to isolate the
economic damage that would be created by loss of access to Georges
Bank to five major ports where the offshore fleet is based?s. The United
States apparently assumes that the small vessel fleet scattered in ports
along the coast of southwest Nova Scotia never fishes on Georges Bank,
notwithstanding its close proximity and the data Canada has presented
to the contrary. The United States also appears to assume that an “off-
shore™ fisherman’s home ts necessarily in the port where his ship anchors
(instead of in the less expensive dormitory communities outside the main
ports); that a fisherman’s spending power stops at the municipal bound-
ary; and, finally, that the boat builders and suppliers of all types of ser-
vices to the Canadian fishing effort on Georges Bank are similarly con-
fined to five main ports. These assumptions on the part of the United
States are wrong. The Canadian Counter-Memorial and Volume 11,
Part [ of the Annexes to this Reply demonstrate the pervasive economic
impact of the offshore fishery throughour southwest Nova Scotia®.

3 1t is instructive to compare the relevant importance of major industries in other coun-
tries in 1978;

Percentage of GDP
Iron and steel, Germany 2.6
Iron and steel, Belgium 14
Wine, France 0.6
Automobiles, Japan 23
Automobiles, United States 2.6
Forestry, Canada 0.8

These comparisons underscore the importance that must be attached to basic sector
activities. Even the United States would find it difficult to dismiss the above-noted
industries as economically insignificant. OFCD Economic Surveys, 1982, Belgium, Lux-
embourg, p. 65, Table B. OECD Economic Surveys, 1980, Federal Republic of Ger-
many, p. 64, Table A. Annuaire Statistique de la France, 1982. Paris, Institut national
de la statistique et des études économigues, 1982, p. 227, Tableau 3.01-1. Statistical
Abstract of the United States, 1981. United States Department of Commerce, Bureau
of the Census, p. 424, Table 707. Japan, Statistical Yearbook. Tokyo, Statistics
Bureau, Prime Minister’s Office, July 1982, p. 539, Table 348. Yearbook of Industrial
Statistics, 1980 Edition, Vol. 1, General Indusirial Statistics. New York, United
Nations, 1982, pp. 47, 174, 195, 271, 286 and 353, Sce Reply. Annexes, Vol. 11, Part
IV, Annexes 65-70; United States Counter- Memorial, Socie- Economic Annex, Vol. 111,
Annex 4, Appendix A, Table 2. Employment figures, by sector, have been used to
approximate Massachusetts state GDP, by sector. See Reply, Annexes, Vol. 1F, Part |,
Appendix 1, p. 49, Table 20.

¥ United States Counter-Memorial, Socio- Economic Annex, Vol. 111, Annex 4, pp. 25
26, para. 25.

* Canadian Counter-Memorial, pp. 121-124, paras. 304-317; Reply, Annexes, Vol. 11,
Part |, pp. 15-17, paras. 21-29,
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304. In the “economic analysis™ offered in its Counter-Memorial
and supporting Annexes, the United States presents data on a provincial
and state basis rather than on the basis of the regional economy. Such a
change in scale does not affect the averall result. Figure 28 compares the
relative dependence of Nova Scotia and Massachusetts on income
derived from fishing activitics on Georges Bank. Nor is the overall result
changed if relative dependence is re-calculated using the undersiated and
erroneous estimates appearing in the United States Counter-Memorial
and its Annexes (Volume III, Annex 4)7. The United States data are
used not because they are considered accurate but rather to show that
the United States cannot produce evidence to put its claim in an equita-
ble light. Figure 28 makes clear why the Canadian line would minimize
any disturbance to the settled economic patterns of the Parties, while the
United States line would grievously damage the economy of southwest
Nova Scotia and produce only marginal benefits for Massachusetts.

305. The United States Counter-Memorial attempts to dismiss as
incoensequential the economic impact and social costs for southwest Nova
Scotia arising from a loss of access to Georges Bank®. It is therefore
instructive to compare the magnitude of the economic decline that would
be suffered by southwest Nova Scotia with the decline in GDP actually
suffered by OECD countries during the recent economic recession. The
very real hardships faced by western industrialized nations, such as the
United States, were generated by percentage changes in GDP ranging
from just +1.9 percent to ~ 1.0 percent®®. The decline in regional GDP
faced by southwest Nova Scotia resulting from loss of access to Georges
Bank would be in excess of 10 percent. The disruption to communities
and economic activilies would be proportionately more severe. And it
would be permanent.

Section 1V, The United States Counter-Memorial Does Not
Substantiate Its Conclusions Regarding Economic Equities

306. Having presented in the Annexes to its Counter-Memorial
(Volume IlI, Annex 4) an “economic analysis” that avoids addressing
most of the relevant economic considerations, the United States asserts
that this *“‘analysis leads to the conclusion that, even if economic

7 The ratio of relative dependence, Nova Scotia 1o Massachusetts, calculated using the
United States data, is 17:1. United States Counter- Memorial, Socio- Economic Annex,
Vol. I, Annex 4, Appendix B, pp. 2-3, Tables 1 and 2.

3 United Srates Counter-Memorial, p. 215, para. 344,

¥ In 1981, growth of United States GNP slowed to +1.9 percent, while the aggregate
GNP/GDP of all European OECD countries declined by only —0.8 percent. In 1982,
United States GNP decreased by —0.9 percent, while the GNP-GDP of the European
QECD countries declined by —0.1 percent. OECD Economic Outlook, Vol. 33, Organi-
sation for Economic Co-operation and Development. July 1983, p. 44, Table 12. See
Reply, Annexes, Vol, 11, Part IV, Annex 71.
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dependence and relative wealth were legally relevant, the adjusted per-
pendicular line proposed by the United States is a more equitable solu-
tion than any boundary crossing Georges Bank*".

307. The purported analysis does no such thing. The conclusion
stated in the United States Counter-Memorial is not even hinted at —
much less supported -— by Annex 4, Volume 11T of the Annexes to the
United States Counter-Memorial, which at no point undertakes a com-
parison of the economic impact of the United States line on Canada with
the econemic impact of. the Canadian line on the United States. Equity
requires a weighing of the relevant circumstances and not a selective
argument about only one side of the balance sheet. An equitable solution
should produce a boundary crossing Georges Bank. The United States
Counter-Memorial presents no economic data or argument to suggest a
contrary conclusion.

Section V. The United States Counter-Memorial Does Not Impugn
Canada’s Evidence That the Canadian Georges Bank Fishery
Has Deep Historical Roots

308. The United States Counter-Memorial does not refute the
Canadian Memorial’s presentation of the history of the Canadian fishery
on Georges Bank. In response to the unequivocal evidence of Canada’s
historical fishery on Georges Bank as presented in the Canadian
Memorial*, the United States merely cites the fact that it is not men-
tioned in a 1945 article on the Canadian fishing industry*?. This isolated
and minor point in no way supports the United States claim that “[ijt
can only be assumed that this leading reporter on Canadian fisheries was
unaware of any Canadian fishing activity on Georges Bank prior to
1945, On the contrary, the reporter to whom this quotation refers,
F. W. Wallace, is cited in the Canadian Memorial with reference to his
1914 description of the exploitation of Georges Bank by Digby fishing
vessels®®, Indeed, it is likely that Mr. Wallace wrote the 1916 report
quoted in the Canadian Memorial that refers to Canadian offshore fish-
ing efforts on Georges Bank*. These articles, written at the time of the
events they describe, are more cogent evidence of Canadian fishing on
Georges Bank than the 1945 article referred to in the United States
Counter-Memorial, which was written mostly from memory some 30
years after the events had passed. As stated in the “Foreword” to the
1945 article, Mr. Wallace admitted that “[s]ince printed or written

& United States Counter-Memorial, p. 215, para. 343.
Y Canadian Memorial, pp. 83-88, paras, 179-194.

2 United States Counter- Memorial, pp. 52-53, para. 66.
3 United States Counter- Memorial, pp. 52-53, para. 66.
4 Canadian Memorial, pp. 84-85, para. 184.

4 Canadian Memorial, pp. 84-85, para. 184,
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records are fragmentary, or difficult to secure without lengthy research
...” it had been necessary for him “. .. to rely to a considerable extent
upon memory . ..” for which he made “. .. no claims to infallibility*”.

309. The Annexes to the United States Counter-Memorial
(Volume 1V, Annex 7) contain a paragraph-by-paragraph commentary
on the history of the Canadian fishery as presented in the Canadian
Memorial. This commentary, which is reviewed in detail in Volume II,
Part Il of the Annexes to this Reply, in no way controverts the direct
evidence relied upon by Canada to support its assertions concerning the
history of the Georges Bank fishery. It is no answer to call into question
the accuracy of newspaper reports and Canadian Government docu-
ments?. Moreover, the passages quoted in the United States commen-
tary confirm Canada’s contentions with respect to the early Canadian
swordfish and scallop fisheries®. Volume II of the Annexes to the
Canadian Counter-Memorial, entitled “A History of the Canadian Fish-
eries in the Georges Bank Area”, reviews in detail the development of
the Canadian fishery from its inception in the nineteenth century. This
incontrovertible evidence refutes the United States allegation that
Canada had no fishery on Georges Bank until the 1950s and that the
United States fishery in that area was an exclusive one until that time*,

310. The United States attempts to buttress its historical asser-
tions with a statistical graph, reproduced as Figure 8 of its Counter-
Memorial, purporting to quantify Canadian and United States ground-
fish catches by ICNAF subarcas for the period 1893 to 1950°°. The
value of this graph depends, of course, upon the accuracy and compre-
hensiveness of the statistical data on which it is based. The evidence
offered by the United States in support of the graph consists entirely of
two reports produced by the ICNAF Secretariat in 1952%, which pro-
vide retrospective statistical information on landings of groundfish by all
countries fishing in the convention area. These reports are based on
sources that do not measure Canadian catches by area of capture.
Rather, the sources report landings made at ports adjacent to particular
ICNAF subareas. Hence they provide no basis whatever for a historial
comparison of Canadian and United States fish catches from any particular
area. Moreover, the ICNAF reports themselves provide no breakdown by

4 United States Counter- Memorial, Analytical Annexes, Vol. IV, Annex 7, Appendix A,
p-3.

47 United States Counter-Memorial, Analytical Annexes, Vol. 1V, Annex 7, p. 10,
para. 15; p. 14, para. 22,

4 United States Counter-Memorial, Anaivtical Annexes, Vol. 1V, Annex 7, p. 13,
para. 21; pp. 17-19, para, 24.

Y United States Memorial, p. 41, paras. 60-61; p. 49, para. 79; p. 81, para. 133; United
States Counter-Memorial, pp. 47-48, para. 59; p. 51, para. 63; p. 53, paras. 67-68.

0 United States Counter- Memorial, p. 49, Figure 8.

S\ ICNAF. Second Annual Report, for the year 1951-52, Part 4. 5t. Andrews, N.B., 1952;
ICNAF, Statistical Bulletin, Vol. 2, for the year 1952, Part 1. Halifax, N.S,, 1954,
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ICNAF subarea for pre-1933 catchess:, The United States assertions
concerning this early period, therefore, have no basis in fact. Part II,
Volume II of the Annexes to this Reply contains a detailed analysis of the
statistical data underlying the ICNAF reports and demonstrates that they
do not support the conclusions drawn by the United Statess3,

311. Several other historical issues raised in the United States
Counter-Memorial are dealt with elsewhere in this Reply® or in earlier
Canadian pleadings®®, and need not be pursued in depth at this point. [t
is sufficient to refer briefly to these issues at this time.

312. The United States again reverts to the legally unprecedented
position that statistical areas established under multilateral fisheries
agreements are relevant to the delimitation of boundaries®, an issue that
was deait with fully in the Canadian Counter-Memorial®?. The United
States seeks to demonstrate the historical importance of the eastern por-
tion of Georges Bank to the United States®, overlooking not only the
recent statistical evidence®®, but incontrovertible historical evidence that
United States haddock catches — the most important groundfish species
— were historically concentrated at the western end of Georges Bank.
The United States Counter-Memorial cites isolated examples of histori-
cal fishing on Georges Bank from the State of Maines® — none of them
really suggesting that as a proportion of the total Maine fishery, or as a
proportion of the total United States fishery on Georges Bank, this fish-
ing activity surpassed the negligible levels it has exhibited in recent
times®'. The United States depiction of the evolution of the Georges
Bank scallop fishery®?, showing Canadian catches beginning only in
1954, distorts the true historical picture, since it relies on purely

52 Furthermore, the table for redfish does not provide a breakdown by subarea until 1936.
The graph depicting cod catches, however, appears to, make the assumption that
Canadian catches prior to 1933 were taken in subarea 4. No evidence or reasons are
offered for this assumption, which appears to be no more than a conjectural effort by
the ICNAF statistician to complete the record. ICNAF, Second Annual Report, for the
year i957-32, Part 4, pp. 41, 49, 53, 57, 62 and 65; ICNAF, Statistical Bulletin,
Vol. 2, for the year 1952, Part 1, pp. 10-12. See also Reply, Annexes, Vol. 1, Part il,
pp. 291-292, para. 27; pp. 293-294, para. 30.

3 Reply, Annexes, Val. 11, Part 11, pp. 290-294, paras. 25-31.
3 Reply, paras. 97-98; Reply, Annexes, Voi. 11, Part II, pp. 279-282, paras. 2-9.

33 Canadian Counter-Memorial, pp. 167-171, paras. 410-415; pp. 178-187, paras. 431-
455, Canadian Counter-Memorial, Annexes, Vol. 111, Chaps. T1I-V, pp. 23-46, paras.
68-121.

% United States Counter- Memorial, p, 83, para. 105; p. 85, Figure 14; p. 87, Figure 15.
57 Canadian Counter- Memorial, pp. 167-171, paras. 410-415.

3% United States Counter- Memorial, pp. 63-66, paras. 77-81.

% See Reply, para. 288.

% United States Counter- Memorial, pp. 66-73, paras. 83-86.

' Reply, para. 284.

82 United States Counter-Memorial, p. 61, Figure 10; United States Counter- Memorial,
Documentary Annexes, Vol. ¥V, Annex 20,
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conjectural extrapolations from ICNAF data beginning in 1954%, and
overlooks readily available evidence of Canadian scallop catches dating
back t6 at least 19514, Finally, in contending that Canada entered the
kerring fishery “in the wake of the Soviet Union®”, the United States
appears to forget that it was a Canadian scientific initiative that opened
up the fishery to commercial exploitation®s.

313. Leaving aside the errors in the history of the Georges Bank
fishery as presented in the United States Counter-Memorial, nothing can
disguise the contemporary reality: that Canada and the United States
have broadly equal interests in the fishery of Georges Bank as a whole;
that Canada’s presence on the eastern portion of the Bank is the leading
one; and that in terms of the established economic interests of the
inhabitants of the geographically adjacent coasts, Georges Bank has
acquired a vital importance for Canada that is without counterpart in
the United States.

Conclusion

314. The economic arguments presented in Canada’s Memorial,
and carried forward and reinforced in Canada’s Counter-Memorial, are
neither answered nor diminished by the United States Counter-
Memorial and its Annexes. On the contrary, the United States concedes
Canada’s major participation as a coastal State in the contemporary
fishery of Georges Bank and further concedes that — whether measured
in relative or absolute terms — more jobs and more income are created
in Canada by this Canadian fishery than are created in the United
States by the corresponding United States fishery. The prospective
losses, accordingly, must also be much greater for Canada, especially in
the context of the narrowly-based economy of southwest Nova Scotia.
The United States also concedes that the Canadian line would leave the
greater part of Georges Bank within United States jurisdiction, and does
not deny that the Canadian line, accordingly, would cause little disturb-
ance to settled economic activities. Nor does the United States deny that
such disturbance as may occur as a result of the Canadian line would be
readily absorbed by the economy of New England. Taken together, these
concessions are fatal to the United States “economic analysis™ and
indeed to the United States claim to a monopoly of Georges Bank.

& {/nited States Counter-Memorial, Documentary Annexes, Vol. V, Annex 20, source
note. .

# See, for example, L. M. Dickie: “Large Boat Fishery.” Annual Report and Investiga-
tors’ Summaries, 1956. Fisherics Research Board of Canada, Biological Station, St
Andrews, N.B_, pp. 40-41; I. F. Caddy: “Spatial Model for an Exploited Shelllish Popu-
lation, and its Application to the Georges Bank Scallop Fishery.” Journal of the Fish-
eries Research Board of Canada, Vol. 32, No. 8, August 1975, pp. 1305-1328.

83 United States Counter- Memorial, pp. 53-54, para. 69.

% Canadian Counter- Memorial, pp. 171-172, para. 417.
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315. The United States Counter-Memoriai and its Annexes
(Volume 11, Annex 7) do not detract from the Canadian presentation on
the history of the Canadian fishery on Georges Bank, which was outlined
in the Canadian Memorial and Counter-Memorial and reviewed in detail
in Volume II of the Annexes to the Canadian Counter-Memorial. More-
over, the United States version of the history of this fishery is based
upon alleged evidence that has no probative value in terms of the conten-
tions that the United States is attempting to advance. What emerges
from a review of all of the pleadings submitted by the Parties is that
Canada’s Georges Bank fishery has deep historical roots and that this
fishery has developed from the nineteenth century to attain its current
leading position in that area.
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CHAPTER VI

THE APPROPRIATE METHOD AND EQUITABLE RESULT IN
THE PARTICULAR GEOGRAPHICAL CIRCUMSTANCES
OF THE GULF OF MAINE AREA

Introduction

316. The United States Counter-Memorial seeks to discredit the
method of delimitation used by Canada with arguments that miscast the
Canadian position, that misinterpret the applicable law, and that both
misinterpret and misapply State practice. Here as elsewhere, the United
States refutes positions that Capada does not hold. Thus, the United
States Counter-Memorial alleges that Canada puts the equidistance
method forward as necessarily required or preferred by the applicable
law. The United States Counter-Memorial, in criticizing Canada’s
description of State practice in maritime boundary delimitation gives an
erroncous picture of such practice. Through its silence on Article 6 of
the Convention on the Continental Shelf, the United States Counter-
Memorial ignores the treaty law that is binding on the Parties in the
present delimitation and that confers on the equidistance method an
obligatory force untess another line is justified by special circumstances.

317. The United States rejection of the Canadian line is based on
the view that when a land boundary is situated “within a deep coastal
concavity”, the equidistance method produces an inequitable result
because it cuts off the “primary” coast at the back of the concavity from
its “‘seaward extension” into the open sea area beyond the concavity, The
United States, in effect, argues that the furthest land dominates the sea
at the expense of the mearest land, which is to say that one land area
dominates the other.

318. The United States seeks to support its contentions by
appeals to examples of State practice in what it alleges are two “geo-
graphically similar areas”. But the areas, when examined, turn out to be
significantly different in terms of both physical and political geography.
These instances of State practice therefore provide no guidance as to the
appropriate method in the particular geographical circumstances of the
present case.

319. The United States assertion that the Canadian line produces
an inequitable result in the Gulf of Maine area is founded, first, on a
mistaken view of the effects of concavities and convexitics on the course
of an equidistance line, and secondly, on a selective and incomplete view
of the geographical situation in the Gulf of Maine area. When analysed
in the context of the actual geographical situation, it is evident that the
Canadian line — driven by roughly offsetting geographical configura-
tions on the coasts of the two Parties — affords equal treatment to cor-
responding portions of either coast and avoids cutting off either coast
from sea areas appurtenant to it.



128 GULF OF MAINE (1409

320. The United States seeks to demonstrate the allegedly dispro-
portionate effect of the Canadian line by excluding from its proportion-
ality calculations the very same Bay of Fundy coastline that it uses to
establish the eastern limit of its test area. But the reasons advanced in
the United States Counter-Memorial for the exclusion of the Bay of
Fundy are contradicted by the inclusion of corresponding sea areas and
coasts in the proportionality tests on which the United States relies.
Moreover, the exclusion of the Bay of Fundy from the proportionality
test is incompatible with the jurisprudence of the Court. When the
actual geography of the Gulf of Maine area is taken into account, it is
clear that the Canadian line satisfies the test of proportionality, whether
expressed in terms of the relative lengths of the coasts of the Parties or
in terms of the relative effects of particular geographical features on the
course of an equidistance line.

Section 1. The United States Counter-Memorial Miscasts the
Canadian View of the Equidistance Method in the Present Case

321. The United States Counter-Memorial ascribes to Canada
the view that the equidistance method is “inherently more equitable than
any other’. Canada, it is said, ignores the fact that this view was
rejected in the North Sea Continental Shelf cases and instead relies
upon developments in the law of the sea, including the emergence of the
200-mile exclusive economic zane and State practice.

A. THE UNITED STATES COUNTER-MEMORIAL MAKES UNFOUNDED
ASSERTIONS ABOUT THE STATUS OF THE EQUIDISTANCE METHOD
IN THE JURISPRUDENCE AND UNDER THE CONVENTION
ON THE LAW OF THE SEA

322. That Canada does not regard the equidistance method as
“inherent”, ot required, or preferred in law, is in fact admitted in the
United States Counter-Memorial®, which nevertheless proceeds to rebut
this proposition as though Canada did adhere to it. In doing so, the
United States misinterprets the way in which the equidistance method is
dealt with in the jurisprudence and fails to elucidate accurately the way
in which the Court treated both proximity and equidistance in the North
Sea Continental Shelf cases. What the Court rejected in those cases was
the “idea of absolute proximity” and the notion of inherency, the *“fun-
damentalist” position that would have made equidistance both universal
and compulsory, without regard to equitable principles or an equitable
result’. The Court, however, clearly did not reject the role of proximity
as an imporiant facior and an important test, and it affirmed the value
of equidistance as a method of delimitation. In brief, Canada’s position
on equidistance is wholly consistent with the views expressed by the

! United States Counter- Memorial, p. 137, para. 192,
* United States Counter- Memorial, p. 137, para. 192.
3 L.CJ. Reports 1969, pp. 30-31, paras. 41-42,
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Court in 1969  and with subsequent adjudications that have endorsed
those views.

323. The United States Counter-Memorial also questions the sta-
tus of the equidistance method in the delimitation of 200-mile zones on,
the ground that the new Convention on the Law of the Sea (the delimi-
tation provisions of which the United States has specifically declined to
recognize as generally applicable under customary international law)
makes no mention of this method*. This fact is explained — as the
United States account itself makes apparent® — by the adoption of the
principle of “consensus™ as the operating rule of the Third United
Nations Conference on the Law of the Sea, and by the avoidance of vot-
ing on specific provisions except as a deadlock-breaking mechanism to be
used as a last resort. Under the consensus principle, a formula that omit-
ted any reference to “‘equidistance™ or “equitable principles” proved to
be the only way of reconciling conflicting views on delimitation. What is
most significant in the negotiating history recounted by the United
States is that at no point was it even suggested that any other method
than equidistance — including perpendicularity — bhad sufficient general
validity to be included in the text.

B. THE UNITED STATES COUNTER-MEMORIAL MAKES UNFOUNDED
ASSERTIONS ABOUT THE STATUS OF THE EQUIDISTANCE
; METHOD IN STATE PRACTICE

324, The United States Counter-Memorial alleges that Canada
regards Stale practice as according the equidistance method a legally
required or preferred status in law®. Again, the Canadian arguments are
miscast, but the United States Counter-Memorial goes yet further and
tries to show that in fact the equidistance method ‘has little support in
State practice’.

325. The United States argument about the place of the equidis-
tance method in State practice is based an practicc relating only to a
particular application of that method; that is, the drawing of boundaries
that are strict or simplified equidistance lines. It is quite common in
maritime boundary delimitations for States to simplify an equidistance
line, but these “simplifications™ are not limited 10 the modest adjust-
ments contemplated in the United States Counter-Memorial. Indeed, the
very first continental shelf boundary ever negotiated — between
Venezuela and Trinidad in the Gulf of Paria -— is a single straight line
which exactly balances the areas between it and the true equidistance

4 United States Counter- Memorial, p. 144, para. 212.

* United States Counter- Memorial, pp. 141-144, paras. 206-212.
& United States Counter- Memorial, p. 137, paras. 192-193.

? United States Counter- Memorial, pp. 145-146, para. 217.
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line, so that each country loses and gains the same area®’ In other words
the parties to the Gulf of Paria agreement established a line that was not
an equidistance line but that nevertheless had its origins in the equidis-
tance method. Yet to the United States, the Gulf of Paria agreement has
nothing to do with equidistance®.

326. The United States fails to recognize that a modified or
adjusted equidistance line is as much an application of the equidistance
method as what the United States terms a strict or simplified equidistant
line. Hence, the United States arguments that purportedly contradict the
Canadian position are in fact irrelevant to the basic contention in the
Canadian Memorial that “the cquidistance method produces an equita-
ble result in the majority of cases'®”,

327. The Canadian Memorial noted that “{o]ut of 94 known
maritime boundaries settled by agreement, 66 of them — almost 71 per-
cent of the total — utilize the equidistance principle or a modification
thereof for all or part of the boundary''”. The United States attempts to
rebut this proposition, but in doing so it misconstrues what was actually
done in many boundary delimitations'? and only succeeds in showing

8 Reply, Annexes, Vol. 1, Part 1, p. 10, para. 3. A former member of the United Kingdom
Foreign Office has written, “as in the Treaty of 6 February 1942 between Venezuela
and the United Kingdom relating to the submarine areas of the Gulf of Paria, it is likely
that the median line will be taken as the starting-point for any negotiations about the
boundary of the continental shelf™. J. A. C. Gutteridge: *The 1958 Geneva Convention
on the Continental Shelf.” British Yearbook of International Law, Vol. XXXV, 1959,
p. 120.

® The United States includes the agreement between Venezuela and the United Kingdom
relating 10 the Gulf of Paria in the list of continental shelf or maritime boundaries that
do not incorporate equidistance lines. United States Counter-Memorial, Analytical
Annexes, Yol. IV, Annex 8, Chap. 2, sec. 2, pp. 16-17.

1 Canadian Memortal, p. 151, para. 362. The United States position stands in marked
contrast to that of S. P. Jagota who, after a study of 75 agreements delimiting maritime
boundaries, concludediin his lectures to the Hague Academy of International Law that
“in a large majority of cases States have been satisfied that the median or equidistance
ling leads to an equitable solution or result™, S. P, Jagota: “Maritime Boundary.”
Recueil des Cours, Vol. 171, 1981, Part 11, p. 131.

Canadian Memorial, p. 151, para. 362. The total of 94 boundaries settled by agreement
was compiled by counting each signed delimitation agreement separately. Where there
was more than one boundary area in a single agreement, as for example in the Mexico-
United States agreement covering the Pacific Ocean and the Gulf of Mexico, each
boundary area was counted separately. The United States criticized this approach
because “several agreements might apply to the same boundary”. [United States
Counter- Memorial, p. 145, footnote 3.] However, many existing agreements delimit
only part of the boundary area, and a number of the examples advanced by the United
States refer to boundaries that do not extend to the full extent of coastal State jurisdic-
tion, In its list of boundaries that do not incorporate equidistance lines [United States
Counter- Memorial, Analytical Annexes, Vol. IV, Annex 8, Chap. 11, sec. 1, pp. 15-16),
the United States counts a single boundary between France and Venezuela twice. The
United States also criticizes Canada for including agreements that are not yet in force.
In fact, the exclusion of these agreements makes little difference. Almost 71 percent of
the agreements in force use the equidistance method or a modification thereof for all or
part of the boundary.

12 See Reply, Annexes, Vol. I, Part I, pp. 9-14, paras. 1-14,
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that more than 70 percent of 82 boundaries referred to have utilized the
equidistance method for the whole or part of their course'®. Rather than
contradicting the Canadian position, the United States presentation
confirms and reinforces it.

328. The United States treatment of the way in which the equi-
distance method is applied, and its failure to recognize the various uses
of that method in State practice, is at odds with its own documented
practice. The negotiation of the boundary agreement with Cuba has been
described by a United States official as follows:

“During the technical discussions, comparable artificial ‘construc-
tion lines’ were drawn along the southern Florida coastline. An equi-
distant line was then calculated by use of the Cuban straight baselines
and the artificial construction lines of the United States. Another
equidistant line was calculated by use of the relevant base paints on
the low-water line of the coasts of the two countries. A third line was
then created between those two lines, which was not equidistant, but
which divided equally the area between them. The final boundary
represented a negotiated settlement based on equitable principles'*.”

These comments illustrate the great utility of the equidistance method in
the negotiation of maritime boundaries in accordance with equitable
principles. As in the Gulf of Paria-agreement, an equidistance line pro-
vided a touchstone or reference point for the actual construction of the
United States-Cuba line.

329. State practice, therefore, demonstrates unequivocally that
States have used equidistance far more than any other method, and in
that sense it is “preferred” in fact. Moreover, where practice is so con-
sistent and widespread, it indicates that States view the equidistance
method as producing an equitable result in the great majority of cases.
This was the point made in the Canadian Memorial and it is not gain-
said by the United States Counter-Memorial.

C. THE UNITED STATES COUNTER-MEMORIAL [$ SILENT ON THE
STATUS OF THE EQUIDISTANCE METHOD UNDER ARTICLE 6 OF THE
CONTINENTAL SHELF CONVENTION

330. There is one respect in which equidistance is required and
preferred in law. Article 6 of the 1958 Convention on the Continental

13 This figure is derived by treating all of the agreed boundaries mentioned in the United
States Counter- Memorial, Analytical Annexes, Vol. IV, Annex 8, Chap. I, secs. 2 and
3, as boundaries that “utilize the equidistance principle or a modification thereof for all
or part of the boundary™. If agreements that are not yet in force are included, there are
92 boundaries, over 66 percent of which have utilized the equidistance method.

M R. W. Smith: “The Maritime Boiindaries of the United States.” The Geographical
Review, Vol. 71, No. 4, 1981, p. 402. Reply, Annexes, Vol. lI, Part [V, Annex 72.
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Shelf** requires States, in the absence of agreement and special circum-
stances, to delimit their continental shelf boundaries on the basis of
equidistance:

“, .. under Article 6 the equidistance principle ultimately possesses
an obligatory force which it does not have in the same measure
under the rules of customary law; for Article 6 makes the applica-
tion of the equidistance principle a matter of treaty obligation for
Parties to the Convention's.”

While the United States agrees that Canada and the United States are
parties to the Convention on the Continental Sheif and that Article 6 is
“relevant to this proceeding as a source of principles and rules for
delimitation of the continental shelf*™, it nevertheless avoids addressing
the status of the equidistance method in this case as a binding principle
of conventional law. Canada affirms the position taken in its Memorial
and Counter-Memorial that the “equidistance-special circumstances
rule” of Article 6 is applicable to this case as a particular expression of
the fundamental norm of delimitation and, moreover, that it has obliga-
tory force to the extent that the delimitation of a single maritime bound-
ary in the present case involves the delimitation of the continental
shelf'?.

Section II. The United States Rejection of the Canadian Line
Is Founded on an Erroneous Analysis of State Practice and
of the Geography of the Gulf of Maine Area

A. THE UNITED STATES ARGUMENTS CONCERNING THE LOCATION
OF THE LAND BOUNDARY AND THE [NFLUENCE OF THE BACK OF A
DEEP COASTAL CONCAVITY WoOULD DivORCE THE DELIMITATION
FROM THE COASTS ACTUALLY ABUTTING THE
AREA TO BE DELIMITED

331, The equidistance method, according to the United States,
prevents the innermost portions of a deep coastal concavity from control-

13 Article 6 states:

“1. Where the same continental shelf is adjacent to the territories of two or more
States whose coasts are opposite each other, the boundary of the continental
shelf appertaining to such States shall be determined by agreement between
them. In the absence of agreement, and unléss another boundary line is justified
by special circumstances, the boundary is the median line, every point of which
is equidistant from the nearest points of the baselines from which the breadth of
the territorial sea of each State is measured.

2. Where the same continental shelf is adjacent to the territories of two adjacent
States, the boundary of the continental shelf shall be determined by agreement
between them. In the absence of agreement, and unless anotier boundary line is
justified by special circumstances, the boundary shall be determined by applica-
tion of the principle of equidistance from the nearest points of the baselines
from which the breadth of the territorial sea of each State is measured.”

18 Anglo-French Continental Shelf award, p. 48, para. 70.
T United States Memorial, p. 101, para. 165.

' Canadian Memorial, p. 120, paras. 281-282; Canadian Counter- Memorial, pp. 228-
229, paras. 547-551.
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ling the course of the line oulside the concavity'®. Figure 21 of the
United States Counter-Memorial is intended to demonstrate this point.
In paragraphs 69 to 78 of this Reply, it was pointed out that this view
simply represents another version of the United States argument con-
cerning perpendicular extensions of “primary” coasts. For the “back™ of
a deep three-sided or multi-sided concavity can project itself into the
outer area only if the effect of the more proximate coasts that form the
opposite sides of the concavity are given a “secondary” status and dis-
counted in drawing the boundary, In arguing that “Canada’s line does
not take into account the location of the land boundary between the Par-
ties within a deep coastal concavity, in the far northern corner of the
Gulf of Maine®”, the United States is, in effect, contending that an
equidistance line inside a concavity will always produce inequity unless
the land boundary lies precisely in the centre of the back of the con-
cavity, dividing the “primary” coast into segments of equal length?. For
only when that special requirement is satisfied will the geographical
circumstances at the back of the Gulf of Maine mirror the geographical
situation of the coastal wings, which, under the equidistance method,
control the course of the linc in the outer area.

332. In fact, the very device used by the United States to illus-
trate its point demonstrates that the argument is ill-founded. The semi-
circle test, analogous to the rule for defining bays, indicates whether the
coasts of a concavity are related to the waters outside as well as to those
within it Figure 21 of the United States Counter-Memorial demon-
strates, therefore, that the Guif of Maine is a deep coastal concavity,
with the coasts in the inner area related to the waters of the inner area.
The outer area, by contrast, is dominated not by the coasts at the back of the
concavity, but by the coastal wings that actually abut the outer area. Figure 21
of the United States Counter-Memorial shows, moreover, that regardless of
the position of the land boundary, or of the agreed point of commencement of
the maritime boundary, an equidistance line systematically divides the waters
within the concavity in proportion to the length of the coastlines, a result that is

9 United States Counter- Memorial, pp. 183-193, paras. 291-302, Figures 21 and 22; see
in particutar p. 184, para. 294.

M [nited States Counter- Memorial, p. 183, para. 291.
U {nited States Memorial, p. 173, para. 285.
R See Reply, Chap. 11, p. 61, footnote 63.
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inevitable because it is equally achieved by the only conceivable application
of the perpendicular method to a semi-circular concavity? [ Figure 29].

333. Beyond the closing line of the concavity, the equidistance
line reflects the greater proximity of the two “sides™ of the concavity and
the balance and symmetry of the coastal wings formed by these two
“sides” 1ogether with the coasts facing the open sea on either side of the
mouth of the concavity. The failure of the back of the concavity to con-
trol the line is justified by its comparative remoteness from the outer
arca. Figure 21 of the United States Counter-Memorial shows that the
influence that the back of a concavity exerts upon a delimitation in the
outer area is a function of the relative dimensions of the concavity.
When the concavity is deep — that is, when its depth is equal to or
greater than the radius of the semi-circle having as its diameter the
width of the concavity at its mouth — the back of the concavity will not
control the course of the line in the outer area. However, when the con-
cavity is shallower than the semi-circle, the “tri-point”, equidistant from
the two coastal wings and the back, moves outside the closing line, and
accordingly the back of the concavity will influence the course of the line
in the outer area. Thus, it is not because the coasts of Maine and New
Hampshire have been “used up”™ in determining the line in the inner area
that they have no influence in the outer area®. They have no influence in
the outer area for the very reason that the Gulf of Maine is, as the
United States asserts, a deep coastal concavity and that the Maine and
New Hampshire coasts, accordingly, are too remote from the outer area
to determine the course of the line there,

3 This conception of the Gulf of Maine as a semicircular concavity ignores the Bay of
Fundy. If both the Bay of Fundy and the Gulf of Maine were treated as “closed” for
the purposes of a proportionality test, the Canadian line more than satisfies the test. For
the calculations set out below, the Bay of Fundy was “closed” and the length of the
Canadian coastline measured by the straight line from the international boundary ter-
minus to Cape Sable shown in Figures 24 and 25 of the United States Counter-
Memorial, the length of the United States coastline on the Gulf of Maine was measured
by the straight lines shown in Figure 51 of the Canadian Counter-Memorial, and the
Gulf of Maine was “closed™ by a line from Cape Sable to Nantucket Island.

Coastline lengths
Canada ~ 100 nautical miles
United States 286 nautical miles
Coastline Ratios
Canada:United States 26:74

Total Sea Area 25,210 square nautical miles
Sea areas divided by the Canadian line
Canada 5,408 square nautical miles
United States 19,802 square nautical miles
Arcal Ratios

Canada:United States 21:79
2 United States Counter- Memorial, pp. 184 and 189, paras. 296-297. The United States
erroneously attributes to Canada the argument that the Maine and New Hampshire
coasts have no influence on the outer area because they have been “used up” in the
inner area. The references to the Canadian Memorial (paras. 340 and 353), on which
the United States relies, do not make this argument.
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334. The contentions of the United States on the proper effect of
the “back of the Gulf’, and of the location of land boundaries within
coastal concavities, are not supported by State practice in analogous geo-
graphical situations. The Gulf of Venice [Figure 30] is similar to the
Gulf of Maine area; it is an embayment, a “deep coastal concavity” sur-
rounded by coasts on three sides, opening onto a broader sea. Moreover,
it contains an elongated sea area to one side — the Gulf of Trieste —
that can be likened to the Bay of Fundy.

335. In the Gulf of Venice, the land boundary between Italy and
Yugoslavia terminates on the eastern coast of the Gulf of Trieste, with
the result that the “back of the Gulf” is constituted wholly by Italian
coastline [Figure 30]. According to the reasoning of the United States,
the coast at the “back of the Gulf” projects seaward beyond the Gulf;
hence a boundary based on equidistance outside the Gulf would be ine-
quitable because it would deprive the northern coast at the back of the
Gulf of its seaward extension.

336. The boundary in the Gulf of Venice does not appear to have
been influenced by such considerations. From its commencement at the
outer limit of the territorial sea, the boundary is an equidistance line
through the Gulf of Venice and out into the Adriatic Sea. Full weight is
given to the coasts of both parties within the Gulf of Venice itself and
beyond?, The United States argument that equidistance produces a cut-
off effect in relation to the coast at the “back of a Gulf”, and that the
seaward extension of the coast at the “back™ projects through and
beyond the Gulf, apparently was not perceived as having any merit in
this example of State practice.

337. A parallel may also be drawn with the delimitation between
Sweden, Norway and Denmark in the Skagerrak®, According to the
United States lexicon, the coast of Sweden at the “back’ of the Skager-
rak, being roughly aligned with a hypothetical general direction of the
west coast of Europe, would be a “primary” coast, and the opposite
coasts of Norway and Denmark would be “secondary”. Yet, in the inner
area of the Skagerrak, an equidistance line has been drawn from the
*primary” coast of Sweden and the “secondary” coast of Norway. More-
over, the boundary continues seaward into the North Sea as an equidis-
tance line governed by the “secondary” Norwegian and Danish coasts.
The “primary” Swedish coast at the back of the concavity does not
control the delimitation in the outer area.

25 Some adjustments, necessitated by the presence of small islands in the boundary area,
were made to the boundary line as it proceeded through the Adriatic Sea: see Reply,
Annexes, Vol. I, Part 11, p. 146, Figure 17,

% See Reply, Annexes, Vol. I, Part 11, p. 130, Figure 14, and p. 156, Figure 19.
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B. THE UNITED STATES COUNTER-MEMORIAL MISCONSTRUES
STATE PRACTICE iN “GEOGRAPHICALLY SIMILAR AREAS”

338. An erroneous perception of the geography of the Gulf of
Maine area has led the United States to invoke State practice in arcas it
regards as “geographically similar™: that is, arcas where “the location of
the land boundary in relation to a deep coastal concavity would cause an
equidistant line to encroach upon the extension of the coastal front of
one of the States?™”, But the areas said by the United States to be geo-
graphically similar — the North Sea and the Bay of Biscay — differ
fundamentally from the Gulf of Maine area, and the United States has
misconstrued significant aspects of these delimitations. Analogies with
delimitations in other coastal concavities are of no relevance unless they
display a similarity with the Gulf of Maine in terms of both political and
physical geography.

339, In any event, the United States has isolated only two exam-
ples from a substantial body of State practice, and has given excessive
significance to them. The United States contends that these two exam-
ples “may illuminate the equitable principles that apply in the case
before the Court®”. In Canada’s view, however, these isolated and
readily distinguished examples call to mind the admonition of Judge ad
hoc Jiménez de Aréchaga in his separate opinion in the- Tunisia-Libya
Continental Shelf case, to the effect that principles adopted in “special
agreements accepted by the Parties ... are not imposed by the general
rules of international law which the Court is called upon to
identify® ., .”.

1. The North Sea

340. The Netherlands-Federal Republic of Germany-Denmark
boundary area in the North Sea does not provide an adequate parallel to

2 United States Counter-Memorial, pp. 226-227, para. 375. Ironically, the examples of
State practice in allegedly similar geographical situations dealt with by the United
States demonstrate a point not brought out in the United States Counter-Memorial.
This is the complete irrelevance of the perpendicular methed to either of the defimita-
tions in question. In neither instance was the perpendicular methed adopted, and in pei-
ther case could a perpendicular be constructed to any conceivable “general direction of
the coast” in the area to be delimited. The suggestion by the United States that the
closing line from Cabo Ortegal to Pointe du Raz “represents the general direction of the
coast in the vicinity of the Bay of Biscay” [United States Counter- Memorial, pp. 255-
256, para. 396] must be based upon some hypothetical macrogeographical general
direction of the coasts.

B United States Counter- Memorial, p. 226, para. 374.

® [.C.J. Reports 1982, p. 130, para. 99. This caution against seeking 1o derive general
principles from individual examples of State practice applies a fortiori to attempts to
derive rules or principles from the absence of State practice as the United States tries to
do. Thus, the United States argues that since only 23 percent of potential maritime
boundaries have been delimited, it is possible to conclude that the equidistance method
has been used in less than 8 percent of “the maritime boundary situations”. United
States Counter- Memorial, pp. 145-146, para. 217,
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the Gulf of Maine area, first, because its physical geography is dissimi-
lar — the concavity is two-sided rather than multi-sided — and
secondly, because its political geography bears no comparison with the
Gulf of Maine area at all. Indeed, the judgment of the Court in the
North Sea Continental Shelf cases stressed the fact that the inequity
wrought by the equidistance method in that area was occasioned by the
existence of three Srates, with the German coast having a recessive or
concave configuration in relation to the moderately convex coasts of
Denmark and the Netherlands on either side:

“It will be observed that neither of the [equidistance] lines in ques-
tion, taken by itself, would produce this [inequitable and dispropor-
tionate cut-off] effect, but only both of them together® ...”

Thus, the United States can only draw a parallel between the North Sea
and the Gulf of Maine by viewing Massachusetts and Maine-New
Hampshire as separate nation-States. This only highlights the lack of
similarity between the Gulf of Maine and the North Sea areas.

341. But even if the North Sea had not involved three States, the
parallel would be defective, for in focusing on the concavity of its own
coast, the United States has overlooked the fact that Canada possesses a
considerably more pronounced concave feature. A true analogy would
have to take into account the concavity on the Canadian side as well as
the concavity on the United States side. In a hypothetical situation
where one or more States fronted on the innermost sector of the Gulf of
Maine, while other States fronted on the convex portions of the coastal
wings of Nova Scotia and Massachusetts, the State most prejudiced by
the application of the equidistance method would be the State with a
coastline on the Bay of Fundy3'.

342. An equally significant distinction between the North Sea
and the Gulf of Maine area is that the land boundary in the Gulf of
Maine area is situated deep within the interior of the concavity, or, as

W 1.CJ. Reports 1969, p. 17, para. 7. See also [.C.J. Reports 1969, pp. 17-18, para. 8 and
pp. 49-50, para. 91, where the Court states:
“But in the present case there are three States whose North Sea coastlines are in
fact comparable in length and which, therefore, have been given broadly equal
treatment by nature except that the configuration of one of the coastlines would, if
the equidistance method is used, deny to one of thesc States treatment equal or
comparable to that given the other two.”
Judge Padilla Nervo in his Separate Opinion said, “if these lines were taken separately
and in isolation there would be no problem: it is the simultaneous existence of both
lines, if constructed throughout on equidistance principles, that leads to an inequitable
result ... It is the existence of the three coasts with Germany in the middle {(and its
coastal configuration) which creates the problem™. L.C.J. Reports 1969, p. 89. See also
the Separate Opinion of President Bustamante y Rivero, 1.CJ. Reports 1969,
pp. 61-62.
3 See Canadian Counter- Memorial, pp. 49-50, paras. 118-119.
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the United States repeatedly though erroneously asserts, “in the far cor-
ner” of the concavity?2. Contrary to the assertions of the United States,
the land boundaries between the Federal Republic of Germany and its
neighbours do not reach the sea “in a corner of a large coastal
concavity®®”, but rather on both flanks of a two-sided, approximately
right-angled concavity [Figure 3/8]. It was this location of the land
boundaries at both ends of the right-angled concavity in the German
coast that caused the two equidistance lines to converge at a relatively
short distance from the recessive German coast, producing the cut-off
effect which the Court considered inequitable. As can be seen in Figure
314, the application of the perpendicular method advocated by the
United States would have produced the sams cut-off effect as the equi-
distance method. This demonstrates the very special nature of the
circumstances prevailing in the North Sea, as a result of a particular
conjunction of physical and political geography.

343. A glance at the map shows that if the land boundary had
been located in the innermost corner of the concavity on the North Sea
coast, the equidistance method would have produced a perfectly reason-
able result [Figures 31C and 3/D]. Under such conditions — a function
of the relation of the land boundary to the coastal configuration — the
effects of the two-sided concavily and the relatively convex coasts on
cither side are shared-more or less equally. Neither the concavity nor the
convexity on one coast unduly deflects the course of the equidistance
line, because the effects of both are balanced by the corresponding fea-
tures on the other coast. A comparison of the North Sea and Gulf of
Maine areas shows that, even on the basis of the United States view of
geography — that is, ignoring the Bay of Fundy — the equidistance ling
produces an equitable result in the Gulf of Maine area [Figure 32].

2. The Bay of Biscay

344, The United States assertion that the Bay of Biscay is geo-
graphically similar to the Gulf of Maine rests on the contention that
“[i]n both cases, the concavity is roughly three-sided*”. Such a position
is dependent upon the exclusion of the Bay of Fundy, for only by ignor-
ing the Bay of Fundy is the United Siates able to contend that the inter-
national boundary in the Guif of Maine *reaches the sea in the far
corner of a large coastal concavity*”, and that the Spanish coast on the
Bay of Biscay is longer than the Canadian coast on the Guif of Maine.

2 United Staies Memorial, p. 19, para. 25; pp. 170 and 173, paras. 284-285; United
States Counter-Memorial, pp. 3-4 and 7, para. 7; p. 14, para. 17; p. 23, para. 30;
pp- 183-184, paras. 290-292; pp. 226-327, para. 375; p. 245, para. 388; p. 262,
para. 407,

3 United States Counter- Memorial, p. 262, para. 407.
M United States Counter-Memorial, p. 245, para. 388.
35 United States Counter- Memorial, p. 245, para. 388,
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345. The United States also asserts that “in the Bay of Biscay,
there are no geomorphological features of a significance equivalent to
that of the Northeast Channel® ...”. This proposition is at odds with
the facts. Close to the coast in the Bay of Biscay lies the Cap Breton
Canyon, a geomorphological feature considerably more pronounced than
the Northeast Channel?’. Moreover, the United States assertion and the
absence of bathymetric contours on the numerous maps of the Bay of
Biscay in its Counter-Memorial mask the fact that among the most
important characteristics of the Bay of Biscay area are, first, the great
depths to which the seabed descends and, secondly, the marked differ-
ence in the width of the French and Spanish continental shelves. In
implying that the geomorphology of the Gulf of Maine area is more sig-
nificant than that of the Bay of Biscay, the United States disregards the
fact that it was precisely the physical strocture of the seabed that domi-
nated the negotiations between France and Spain and provided the
essential rationale for the boundary.

346. The United States Counter-Memorial implies that the
rationale for the delimitation of the Bay of Biscay was found in coastal
geography. But a different explanation of the Bay of Biscay line is given
in the article (annexed to the United States Counter-Memorial} by
Professor José Luis de Azcarraga. This adviser Lo the Spanish delegation
in the boundary negotiations wrote as follows:

*Accordingly, the line joining points R and T, which is seemingly
unfalr to our interests, is virtually the median line equidistant
between the isobath curves at equal depths. The special circum-
stances of France's obvious advantage [sic] shelf size ... dominated
the negotiations®™.”

347. An examination of the boundary in the Bay of Biscay shows
that the parties used an equidistance line to Point R at the foot of the
continental slope, some 3,600 metres in depth. The line crosses over and
ignores the Cap Breton Canyon [Figure 33]. An equidistance line sea-
ward of Point R would asecend the French continental slope, a result that
is avoided by the change in direction of the line at Point: R. The line then
crosses the 4,500-metre isobath at right angles and proceeds seaward in
a straight line intersecting the hypothetical closing line at Point T, where
it is equidistant from the 4,500-metre isobath on the French and Span-
ish seafloor. The line effects a roughly equal division of the sea floor
beyond the 4,500-metre isobath”.

3 United States Counter- Memorial, p, 245, para. 389,

3 The Cap Breton Canyon varies in depth from 236 to 1,330 metres. Where it is crossed
by the Franco-Spanish continental shelf boundary, the Canyon has a depth of 820
metres and a width of 5% nautical miles. The Northeast Channel has a depth of about
250 metres and varies in width from 20 to 25 nautical miles. For a comparative por-
trayal of the wwo features, sec Canadian Counter- Memorial, p. 74. Figure 18.

™). L. de Azcarraga: “Espaila Suscribe, con Francia ¢ ltalia, Dos Convenios sobre
Delimitacion de sus Plataformas Submarinas Comunes.” Revista espanola de derecho
internacional, Yol. XXVIIL, pp. 131-138. Reproduced and translated in United States
Counter- Memorial, Analytical Annexes, Vol. [V, Annex 10, Appendix A. p. 4.

3 The delimitation in the Bay of Biscay is analysed in more detail in Reply, Annexes,
Vol. 1, Part 1, pp. 13-16, paras. 15-22.
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348. The United States sees in the Bay of Biscay delimitation a
rejection of the equidistance method because an equidistance line was
used for only 44 percent of the distance from the land boundary to the
closing line*. Figure 338, however, shows that an equidistance line was
used to the end of the common continental shelf and slope, and that even
beyond that point the cquidistance principle was employed, for the
boundary from Point R to Point T is a straight line joining a point equi-
distant from the coasts and a point equidistant from isobathic contours.
The very different configuration of the continental shelf in the Gulf of
Maine area is demonstrated by the fact that depths equivalent to those
at Point R are only found well to secaward of the terminus of “the
Canadian line. The seaward limit of Georges Bank lies at a depth

equivalent to Point Q3 in the Bay of Biscay delimitation {Figure 33A4].

349. The United States considers that the Bay of Biscay delimita-
tion reinforces the importance of proportionality. It also states that “per-
haps [the] most important point relevant to the delimitation of the Gulf
of Maine arca concerns the manner in which the Bay of Biscay boundary
respects the coastal fronts of France and Spain*”. The Bay of Biscay
boundary is said to “exemplify the principle that a boundary should not
cut off the seaward extension of the parties’ coastal fronts”, and to
“illustrate the manner in which coastal fronts should be extended in sit-
uations where the land boundary meets the sea within a deep coastal
concavity*?”. But all this presupposes that the delimitation seaward of
Point R was based on the configuration of the coast — a presumption
clearly at odds with the explanation provided by Professor de Azcarraga.

350. In short, the United States seeks to use this single instance
of State practice in the delimitation of the continental shelf, where the
nature of the seabed itself decisively influenced the line agreed to by the
parties, to draw conclusions about the determination of a single maritime
boundary in the Guif of Maine area, where the delimitation of the water
column is of critical significance, and where the seabed bears no resem-
blance to that in the Bay of Biscay. The paraliel fails both in terms of its
alleged geographical similarity and in terms of the “illumination™** that
it is meant to provide.

C. THE UNITED STATES REJECTION OF THE CANADIAN LINE Is
BASED UPON A MISUNDERSTANDING OF THE EFFECTS OF
CoNcAVITIES AND CONVEXITIES ON AN EQUIDISTANCE LINE
IN THE GUL¥ OF MAINE AREA

351. The United States argument that the Canadian line is inap-
propriate is founded on the view that an equidistance line will always

4 United States Counter- Memorial, pp. 245-246, para. 391,
4 United States Counter-Memorial, p. 255, para. 394.
“? United States Counter- Memorial, pp. 261-262, para. 404.
43 United States Counter- Menmorial, p. 226, para. 374,
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produce inequity when the land boundary reaches the sea “within a deep
coastal concavity*”. This view is based on a misconception of the effect
of concavities and convexities upon an equidistance line, and of the way
in which the Canadian line responds to the geography of the Gulf of
Maine area.

352. In the case of a delimitation between a long recessive coast
and a shorter convex coast {which is how the United States erroneously
characterizes the United States and Canadian coasts), an equidistance
line will tend to swing in front of the recessive coast. This geographical
perspective and the cut-off effect it produces are illustrated in Figure 25

of the United States Memorial and Figure 344 of this Reply. Although

(7 in Figure 344 the cut-off in the area immediately off coasts YX and XS
is shared equally by the two coastal States, as the line progresses sea-
ward segment ZY of the longer coast continues to be cut off.

353. This simple model does not at all resemble the actual
geographical situation in the Gulf of Maine area, for it ignores the
fact that there is a third side to the coastal concavity constituted by the
eastwardfacing, convex coast of southern Maine, New Hampshire and
Massachusetts. The addition of this third side fundamentally alters the
geographical perspective, turning what would otherwise be a two-sided,
right-angled indentation, similar to that in the North Sea cases, into a
three-sided, well defined guif. By turning the equidistance line at Point T
out to sea, away from the long recessive coast at the back of the gulf,

coast RW eliminates the cut-off of coast WY [Figure 34B]. The length
of coast YX equals the length of coast XS, and the equidistance line
bisects the angle formed by these coasts. Any cut-off is therefore shared
equally. The equal treatment of two coasts of equal length cannot result
in one coast cutting off the other, unless it is assumed that the coasts are
unequal on the basis of some geographical or legal thesis of “primary”

(™ and “secondary” coasts. Figure 348 demonstrates that there is no cut-off
of the United States coast that is not equally shared by Canada, even if
the coast of the Bay of Fundy were to be ignored, as the United States
proposes without justification®.

354, The model in Figure 34B, however, does not represent the

actual geography of the Gulf of Maine area, precisely because it omits
the Bay of Fundy. Once this feature is added [Figure 34C), it is evident
that the real length of the Canadian coast from the international bound-
ary terminus to Cape Sable (when measured according to its general
direction) is some 298 nautical miles, almost three times the length of

# United States Counter-Memorial, pp. 183-184, paras. 291-292 and 29%4; p. 189,
para. 297; pp. 226-227, paras. 375-376; p. 262, para. 407,

# From the western entrance to Penobscot Bay immediately opposite Matinicus Rock (the
last basepoint on the Maine coast used to construct the Canadian line), to the interna-
tional boundary terminus, the length of the United States coast, measured by means of
a straight line, is 103 nautical miles. From Cape Sable to the international boundary
terminus, the length of the Canadian coast, measured by a straight line, is 100 nautical
miles.
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the corresponding United States coastline from the international bound-
ary terminus to the western entrance of Penobscot Bay®, The United
States, accordingly, suffers no inequity from an equidistance line within
the Gulf of Maine; the reasonable nature of the Canadian line is
manifest.

355. In any event, the contention that the Canadian line cuts off
the United States coast from sea areas appurtenant to it is incompatible
with the conduct of the United States. Both the 1976 Northeast Channel
line and the 1974 *lobster line” (used by the United States to enforce its
claims to jurisdiction over the living organisms of the continental shelf}*
swing “in front of * the United States coast, approaching far closer to the

coast of Maine than does the Canadian line [Figure 35]. These lines,
which established the limits within which the United States claimed
jurisdiction over the continental shelfl for a period of eight years, make
nonsense of the argument, advanced for the first time in the present pro-
ceedings, that the Canadian line cuts off the coast of Maine from its
seaward extension.

356. If the Canadian line does not produce an inequitable cut-off
effect of the coast of Maine within the Gulf, it cannot suddenly produce
such an effect outside the Gulf. In the outer area, the equidistance line is
controlled by the opposite and essentially symmetrical coastal wings of
Nova Scotia and Massachusetts that actually abut the area to be deli-
mited, rather than by the remote coasts at the back of the “deep coastal
concavity®”. At the northern edge of Georges Bank, the line changes
from a southwesterly to a southeasterly direction, turning back towards
the Canadian coast in response to the convex coastal wing of Massachu-
setts. However, if Cape Cod were to be used as a controlling coast, the
change in direction of the line would occur at a point significantly fur-

ther to the north and east® [Figures 340 and 34E]. It is these incidental

4 The Canadian coast has been measured by means of straight lines from the interna-
tional boundary terminus to Cape Maringouin, Cape Maringouin to Cape Split, Cape
Split to Digby, Digby to Cape St. Marys and Cape St. Marys to Cape Sable, See

@ Canadian Counter- Memorial, Figure 7; pp. 56-58, paras. 138-140 and footnotes 82-86,
*1 United States Memorial, pp. 84-85, paras. 144-145; p. 87, Figure 16.

* The line emerges from the Gulf near the midpoint between the coastal wings. This
result is consistent with the delimitations in the Gulf of Venice [Figure 30} and in the
Skagerrak [see Reply, Annexes, Vol. 1, p. 130, Figure 14] where the boundary emerged
from a concavity into a more open sea area at the midpoint between the coasta) wings,
regardless of the positioning of the land boundary within the concavity. This result is
also consistent with the delimitation between Norway and the Soviet Union in the
Varangerfjord, where even Lthough the tength of the Norwegian coast bordering the con-
cavity is 3.7 times the length of the Soviet coast, the boundary intersccts the midpoint of
the hypothetical closing line drawn between the coastal wings at the mouth of the con-
cavity. Reply, Annexes, Vol. 1, Part IL, p. 78, Figure 4.

* The change in direction of the Canadian line occurs at turning point 50, the “tripoint™
between the coasts of Nova Scotia, Massachusetts and Maine, which is controlted by
basepoints on rocks off Seal 1sland, at the castern entrance to the Cape Cod Canal, and
on Matinicus Rock. If Cape Cod itself were given full effect, the line would change
direction 21.5 nautical miles to the northeast at a point two nautical miles scaward of

@ turning point 49. See Canadian Memorial, p. 144, para. 348; Figures 32 and 33; and
Chart 4003E in the pocket,
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special features protruding from the United States coastal wing, in the
absence of any corresponding features on the Canadian coastal wing,
that have a disproportionate effect on an equidistance line in the Gulf of
Maine area, cutting off Nova Scotia from sea areas naturally appertain-
ing to it on the basis of adjacency, proximity, and genuine links.

357. The symmetry of the coastal wings vis-d-vis the outer area is
a function not only of the configuration of the coasts, but also of the
physical and human links between these coasts and Georges Bank. The
Canadian line therefore produces a balanced, reasonable and equitable
result in the light of all the relevant geographical circumstances™.

Section III. The United States Contentions Concerning
Proportionality Are Based on a Selective
Refashioning of Geography

358. The United States arguments for excluding the coast of the
Bay of Fundy from calculations of proportionality are incompatible with
other aspects of the United States case and, moreover, are internally
inconsistent. The Canadian Counter-Memorial has demonstrated the
contradictions in the United States position on the relevance of the Bay
of Fundy®'. The United States specifically identifies the Fundy coast as a
major geographical feature forming part of the Gulf of Maine area®,
gives it a central role in its method of delimitation™, and uses it to estab-
lish the eastern limit of the area within which it applies its proportional-
ity test®. But then the United Stales proceeds to exclude the very same
coast from its calculations of proportionality.

359. The United States Counter-Memorial advances three argu-
ments against the inclusion of the Bay of Fundy in a proportionality test,

5 For a detailed description of the construction of the Canadian line and an analysis of
the manner in which it reflects the coastal geography of the Gulf of Maine area, see
Canadian Memorial, pp. 136-147, paras. 327-356; pp. 156-157, paras. 376-379,
Canadian Counter- Memorial, pp. 286-290, paras. 681-692.

S Canadian Counter- Memorial, pp. 51-53, paras. 124-125; pp. 281-282, paras. 668-671.
In its Counter-Memorial the United States argues that the Bay of Fundy is not
regarded as part of the Gulf of Maine by the [nternational Hydrographic Orgunization,
United States Counter-Memorial, p. 14, footnote 2; p. 195, footnote 4. In fact the evi-
dence submitted in support of this proposition [United States Counter-Memorial,
Documeniary Annexes, Vol. ¥, Annex 11] does nat provide a definition of the Gulf of
Maine, but only of the Bay of Fundy.

2 United States Memorial, p. 19, para. 25.

9 The United States line is drawn perpendicular to what is allegedly “the general direc-
tion of the North American coast in the vicinity of the land boundary™: “In the interior
of the Gulf, the coast in the vicinity of the international boundary terminus forms a
straight line from Cape Ann, Massachusetts 10 the Chignecto Isthmus, along a bearing
of 54.5°.7 Thus, 42 percent of the length of the baseline from which the “adjusted per-
pendicular line” is constructed lies within the Bay of Fundy. United States Memorial,
p. 170, para. 283; Figures 26 and 27.

4 United States Memorial, p. 192, para. 312; United States Counter- Memorial, p. 196,
para. 309.
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of which the first two are essentially different formulations of the same
point®™, The United States contends, first, that this area should be
excluded from consideration because the Bay of Fundy is not being deli-
mited in this case, and secondly, that jurisdiction within the Bay of
Fundy is not contested. In fact, the same propositions are equally true of
most of the area enclosed in the United States proportionality tests —
Browns Bank; the whole of the western half of the Gulf of Maine and of
Georges Bank; and the area off the Atlantic coast of Nova Scotia north-
cast of Cape Sable. All are equally areas of undisputed jurisdiction in
which no question of delimitation arises. Yet the United States has
included them in its test. The same objection, raised by one of the par-
ties in the Tunisia-Libya Continental Shelf case, was rejected by the
Court in the following terms:

“The question raised by Tunisia: ‘how could the equitable character
of a delimitation of the continental shelf be determined by reference
to the degree of proportionality between areas which are not the
subject of that delimitation?’ is beside the point; since it is a ques-
tion of proportionality, the only absolute requirement of equity is
that one should compare like with likess.”

360. The third argument advanced by the United States is that
the coastlines of the Bay of Fundy do not face the area being delimited*’.
Again, however, the United States casts doubt on its own criteria. The
United States has included in its proportionality test area the Atiantic
coast of Nova Scotia from Cape Sable to a point east of Halifax, as well
as the coast of western Maine from Penobscot Bay to Cape Elizabeth.
None of this coastline “faces™ the area being delimited, except in the
obvious (but important) sense that it abuts or faces onto the “relevant
area”. But this is no less true of the Bay of Fundy and its coasts, which
have been identified by both Parties as forming part of the area relevant
to this delimitation.

361. Not only is the United States argument self-contradictory; it
is unsupported by legal principle or precedent. It is, of course, true that
the coasts of the Bay of Fundy face each other — as do the sides of any
bay or gulf of substantial depth or penetration. It cannot be said to fol-
low that all concavities, whatever their scale and depth, are to be treated
as closed in applying the proportionality test. On the contrary, when the
scale and configuration of a bay or gulf are such that it forms one of the
essential features of the area, as does the Bay of Fundy®, its coasts and
waters should be taken into account in any proportionality test.

362. The use of a straight line to measure the coastline according
to its general direction for purposes of the proportionality test was “one
method” suggested by the Court in the North Sea Continental Shelf

35 United States Counter- Memorial, p. 195, para. 307.
8 1.CJ. Reports 1982, p. 76, para. 104,
¥ United States Counter- Mentorial, p. 195, para. 307.
@ 3 See Canadian Counter- Memorial, pp. 53-54, paras. 126-130; Figure 13.
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cases®®. But the intent was not to refashion geography, as the United
States seeks to do with a closing line across the Bay of Fundy, but rather
to give a truer expression to dominant trends by simplifying the coastal
configuration through the elimination of irregularities and incidental
deviations. The straight line method was suggested by the Court as a
means of establishing a “necessary balance” between States with
straight coasts, and those with markedly concave or convex coasts, so as
to reduce very irregular coastlines to their “truer proportions®”. Since
the purpose of such a line is to measure the coast “according to its gen-
eral direction”, a single line may be used if the coast has a single general
direction; but if it has one or more major changes in direction, a series of
lines corresponding to the number of such changes must be drawn.

363. in practice, this means that minor coastal irregularities or
shallow concavities may be straightened out, provided that this does not
represent an excessive departure from the general direction of the coast
within the concavity. But a gulf or bay whose coasts are extensive and
diverge significantly from the direction of surrounding coasts must be
represented by a series of straight lines. The United States closing line
across the Bay of Fundy is almost at right angles to two Canadian coast-
lines, each more than 100 nautical miles in length; thus, it manifestly
disregards the actual general direction of the Canadian coast. By sub-
stituting a closing line of 51 nautical miles for an actual coastline of 249
nauticai miles (when measured according to its general direction) the
United States reduces the length of the Canadian coastline in the Bay of
Fundy by 80 percent. This in turn reduces the Canadian coastline within
the Gulf of Maine from 298 nautical miles to 100 nautical miles, that is,
by 67 percent®’. The United States proportionality test, therefore, meas-
ures nothing more than the fength of its own artificial lincs.

364. The United States approach is incompatible with the man-
ner in which the Court applied the proportionality test in the Tunisia-
Libya Continental Shelf casc. The Court measured the coast both fol-
lowing its sinuositics and by a scries of straight lines. In mcasuring the
Tunisian coast under the latter method, the Court drew two straight
lines to the innermost point of the Gulf of Gabes — 1hus measuring the
Tunisian coast within the concavity according to its general direction®,
[t cannot be suggested that the coast of the inner portion of the Gulf of
Gabes (west of Jerba and the Kerkennahs) “laces™ toward the area
being delimited, in the scnse implied in the United States argument
regarding the Bay of Fundy. Judicial support for the United States posi-
tion would have required a line across the Gulf of Gabes drawn from
Ras Ajdir (or Jerba or the Zarzis peninsula) to Ras Kaboudia. That the

B 1.CJ. Reports 1969, p. 52, para. 98.

8 f C.J. Reports 1969, p. 52, para. 98,

¢ These calculations are based upon straight lines connecting points where there is a
major change in the coastal direction. See p. {58, footnote 46,

€y CJ. Reports 1982, p. 91, para. 131,



146 GULF OF MAINE [162]

Court took the opposite approach in the only case in which it has actu-
ally applied a proportionality test shows the United States position to be
untenable. For, as the Court stated:

* .. the element of propertionality is related to lengths of the coasts
of the States concerned, not to straight baselines drawn around
those coasts®s.”

365. The arbitrary tests used in the United States Memorial have
now been supplemented in the United States Counter-Memorial by a
test based on the 1000-fathom contour®, a seaward limit that has no
relation to the history of the dispute, to the Special Agreement, or to the
applicable law in the present case. The United States contends that this
limit is *‘reasonable”, without explaining why, and that it “rebuts the
Canadian suggestion that the outer limit is indeterminate®®”, without
explaining the basis on which the 1000-fathom contour constitutes a
limit to the area to be delimited. This new test, like the one presented in
the United States Memorial, uses the coast of the Bay of Fundy to
establish the eastern limit of the test area, but excludes that same coast
from its proportionality calculations. Canada has been unable to verify
the calculations given for this proportionality test. According to
Canada’s calculations, even the arbitrary test proposed by the United
States shows that the Canadian line meets the test of a “‘reasonable
degrec of proportionatity” by reference to the parameters accepted by
the Court in applying the proportionality test in the Tunisia-Libya
Continental Shelf case®,

366. In contrast to the arbitrary tests presented by the United
States, the Canadian Counter-Memorial has presented tests of propor-
tionality in the Gulf of Maine area based on geographical criteria set out

9 I.C.J. Reports 1982, p. 76, para. 104,

@ 8 United States Counter- Memorial, Figures 24 and 25.

8 United States Counter- Memorial, p. 197, para. 311.

% According to Canada's calculations, the sea areas beyond the low-water mark contained
in the United States proportionality test {i.c., excluding the Bay of Fundy) total 63,469
square nautical miles. The Canadian line would allocate 33,440 square nautical miles to
Canada and 30,029 square nautical miles 10 the United States, in a ratio of 52.7:47.3.
This compares with coastal front ratios of Canada:United States 43.4:56.6. Thus, under
the United States proportionality test, the difference between the coastal front ratios
and the sea area ratios is 9.3 percent. In the proportionality test applied by the Court in
the Tunisia-Libya Continental Shelf case, the difference between the coastline ratios
(31:69) and the ratios of the seabed areas below the low water mark appertaining to
each State following the method indicated by the Court (40:60), was 9 percent. 1.C.J.
Reporis 1982, p. 91, para. 131. If the United States had used the 200-fathom contour,
instead of the 1000-fathom contour, as the seaward limit of its test area, the total sea
area of 57,747 square nautical miles would be divided by the Canadian line so as to
allocate to Canada 28,648 square nautical miles, and to the United States 29,099 square
nautical miles, a ratio of 49.6:50.4, The difference between the coastal front ratios
(43.4:56.6) and the sea area ratios would then be 6.3 percent.
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in works cited in the United States Memorial and on legal criteria iden-
tified in the Special Agreement and in the jurisprudence of the Court?’.
These tests indicate the proportionate and equitable character of the
result produced by the Canadian line.

367. In its consideration of proportionality, the United States
continues to overiook the proportionate or disproportionate effects that
particular geographical features can have on the course of an equidis-

" tance line. Canada has applied this test of proportionality to the features
alleged by either Party to have an inequitable effect on the course of an
equidistance line, and has demonstrated that Cape Cod and Nantucket
Island have an effect altogether dlsproportlonatc to their size and their
real links to the area to be delimited*.

Conclusion

368. The Canadian line emerges from the application of a
method of delimitation that is founded in the jurisprudence and State
practice of marititne boundaries, in the treaty relations of the Parties, in
the diplomatic history of their jurisdictional claims, and in their conduct
relating to the continental shelf in the Gulf of Maine area. But the
Canadian line finds its justification not in the application of a particular
method, but in its faithful reflection of the actual geographical relation-
ship of the Parties in the area to be delimited. 1t effects a proportionate
division of maritime space when assessed against both the relative
lengths of the coasts of the Parties and the relative effects of particular
geographical features on the course of an equidistance line.

.@ 8 Canadian Counter- Memorial, pp. 296-300, paras. 711-718; Figures 51 and 52. Canada
maintains its reservations concerning the applicability of a proportionality test, in the
form of a comparison of relative coastal lengths and sea areas, to the open-ended area
seaward of the Gulf of Maine. Canadian Memorial, pp. 153-155, paras. 370-374;
Canadian Counter- Memorial, pp. 202-205, paras. 487-495; pp. 296-297, para. 711, The
application of this form of proportionality test to the Gulf of Maine itself demonstrates
that the Canadian line achieves a proportionale and equitable result, even if the Bay of
Fundy is omitted from the test ares as the United States unjustifiably proposes, See
p. 146, footnole 23,

@  See Reply, para. 138 and Figure 9. See also Canadian Counter- Memorial, pp. 295-296,
paras. 705-710.



148 [165-167)
PART II1. A BALANCING-UP

369. In applying the fundamental norm of maritime delimitation,
the Court has made it clear that the result is paramount: equitable prin-
ciples have to be idemtified according to their appropriateness for reach-
ing an equitable or reasonable result. It follows that this test of utility
must also be applied in identifying, weighing and “balancing up” the
relevant circumstances within the framework of the applicable law.

370. 1t is clear from the jurisprudence that the configuration of
the coasts in the relevant area is the starting point for an equitable
delimitation, and the test of proportionality in its several forms may be
viewed as a means of judging whether the geographical situation has
been taken into account in a reasonable way. The primary importance of
the conduct of the Parties directly related to the rights and jurisdiction
in issue is also beyond challenge, for the Court has ascribed a particular
weight to such evidence of what the Parties themselves have considered
equitable. Similarly, the actual exploitation of the resources of the dis-
puted area is a consideration that poes to the heart of a reasonable solu-
tion that balances the interests of the Parties within the framework of
the applicable law, having regard to the Parties’ mutual recognition of
established economic interests, as evidenced by their conduct, and having
regard also to the nature and purpose of the rights and jurisdiction in
issue.

371, The admitted unity of the continental shelf in the Gulf of
Maine area is a central consideration in that it dispenses with the need
to identify the naturaj profongation; it woulid do so, of course, even if this
case involved a pure continental shelf delimitation rather than the
delimitation of 200-mile zones where the distance principle provides the
legal basis of title. Scabed features, accordingly, may be taken into con-
sideration only to the extent that such consideration would contribute to
satisfying equitable principles and to determining the solution that is
equitable in the light of all the relevant circumstances. These features
cannot provide a basis for contradicting such a selution. No feature of
the seabed in the Gulf of Maine area warrants being taken into consider-
ation to satisfy equitable principles; even if any were refevant, they could
not erode the combined effect of the relevant circumstances in this case.

372. The oceanographic system in the Guif of Maine area, like
the continental shelf, is characterized by an essential unity and by par-
ticular affinities to the northeast. On balance, it too is an objectively
neutral factor. The concentration of fishery resources on Georges Bank,
however, is directly related to the maintenance of established patterns of
fishing, the critical economic dependence of Nova Scotia on these
resources, and the nature and purpose of the rights and jurisdiction in
issue; hence, it must be a vital consideration in terms of reaching an
equitable result.



[168] REPLY OF CANADA 149

373. Certain factors, of course, cannot be part of the balancing-
up process because they are wrong in fact or irrelevant in law, or both.
United States arguments relating to macrogeography, to *primary” and
“secondary” coasts, to “dominance” and State activities unrelated to the
subject matter of the zones to be delimited, to “‘ecological regimes”™ and
a “natural boundary”, and to “single-State management” or administra-
tive convenience, all fall into this category. All the factors that are rele-
vant point to the same conclusion, namely, the fair and reasonable char-
acter of the delimitation achieved by the Canadian line [Figure 34).
Thus:

—The Canadian line emanates from the applicable law, including the
treaty obligations of the Partics under Article 6 of the Convention on
the Continental Shelf. The “adjusted perpendicular line” proposed by
the United States in 1982, like the Northeast Channel line it advanced
in 1976, disregards the applicable law.

—The Canadian line emanates from the particular geographical situa-
tion in the Gulf of Maine area, reflecting the general configuration of
the coasts and respecting the legal basis of title and the principle of
equality within the same order. The “adjusted perpendicular line™, like
the Northeast Channel line, disregards the particular geographical sit-
vation in the Gulf of Maine area; it rests on a continental-scale geo-
graphical framework, on a geometrical conception of appurtenance, on
a false distinction between “primary” and “secondary coasts”, and on
the unfounded thesis of a “natural boundary”.

—The Canadian line emanates from the history of the dispute and from
ihe conduct of both Parties directly related to the rights and jurisdic-
tion in issue. The “adjusied perpendicuiar line”, like the Northeast
Channel line, runs directly counter to the relevant conduct of the Par-
ties and rests instead on the unfounded thesis of “dominance”, based
on activities that bear no relation to the rights and jurisdiction in
issue.

—The Canadian line emanates from the established interests of both
Parties in relation to the continental shelf, as evidenced by the extant
hydrocarbon permits issued by Canada. The “adjusted perpendicular
line”, like the Northeast Channel line, would seriously disrupt these
established interests.

—The Canadian line accommodates the mutually recognized established
fishing patterns of both Parties in a fair and realistic manner, in keep-
ing with the nature and purpose of the maritime zones in question,
and taking account of the relative importance of the fisheries con-
cerned to Canadian and United States coastal communities in the
Gulf of Maine area. The “adjusted perpendicular line”, like the
Northeast Channel line, represents a monopolistic claim to the whole
of Georges Bank that would obliterate these established patterns for
Nova Scotia, in total disregard of the critical economic dependence of
southwest Nova Scotia on the fisheries of the Bank.
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—The Canadian line is consistent with the essential unity of the conti-
nental shelf and of the oceanographic system of the Gulf of Maine
area, while effecting an equitable result in respect of the fishing
grounds of Georges Bank. The “adjusted perpendicular line”, like the
Northeast Channel line, disregards this essential unity and would
divide the area on the basis of the unfounded thesis of “three separate
and identifiable ecological regimes”™.

—The Canadian line satisfies all the tests of equity relevant te the
delimitation of a single maritime boundary, including the test of
proportionality in its several forms. The *“adjusted perpendicular line”,
like the Northeast Channel line, fails to meet any test of equity and
relies on an arbitrary and unreasonable application of the test
of proportionality.

—The Canadian line leaves the conservation of resources to coastal
State management and to bilateral cooperation as required, in keeping
with established principles of international taw. The “adjusted perpen-
dicular line”, like the Northeast Channel line, relies on the unfounded
thesis of “single-State management”™ or administrative convenience,
and on a wholly unrealistic rejection of the obligation to cooperate in
the conservation of transboundary resources, disregarding, inter alia,
the practical impossibility of finding a single line to accommodate the
varied resources of the water column and of the continental shelf.

—Finally, the Canadian line leaves the avoidance of disputes to the long
tradition of good neighbourliness between Canada and the United
States. The “adjusted perpendicular line”, like the Northeast Channel
lineg, reties on the unfounded thesis of “dispute minimization™ as a
.principle of delimitation, and on a wholly unrealistic rejection of the
obligation to minimize disputes on any other basis than monopoly.

374. An equitable and reasonable result is the hallmark of a
delimitation in keeping with the fundamental norm of maritime bound-
ary law. The outlines of such a result were clear to both Parties at least
as early as 1965 and in the following years, when both Parties accepted
the application of the equidistance method and made use of very similar
equidistance lines in relation to continental shelf activities in the Gulf of
Maine area. They were clear to both Parties in terms of fisheries inter-
ests in 1979, when they negotiated and signed the Agreement on East
Coast Fishery Resources. They remain clear today. At no time has there
been a change of relevant circumstances that would give this equitable
and reasonable character to some markedly different result.
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PART IV. SUMMARY OF PRINCIPAL CONCLUSIONS

375. The principal conclusions advanced in the Canadian plead-
ings are summarized in the following paragraphs. They retain those set
out in the Canadian Counter-Memorial and include one additional con-
clusion (printed in bold face in sub-paragraph 4(b) of Section B below)
that is based on material introduced in this Reply.

A. THE APPLICABLE Law

1. The single maritime boundary between the Parties in the Gulf
of Maine area shall be determined on the basis of the applicable law in
accordance with equitable principles, taking account of all the relevant
circumstances, in order to achieve an equitable result.

2. The law applicable to the determination of the single maritime
boundary in the present case includes the following:

(@) The fundamental norm set out in paragraph | above;
(&) Article 6 of the 1958 Convention on the Continental Shelf;

(¢) The rules concerning the basis of title to the maritime zones to be
delimited, including (i) the use of the distance principle as the
sole basis of coastal State rights in a 200-mile fishing zone or
exclusive economic zone and as a sufficient basis of title in respect of
the continental shelf within 200 miles, and (ii) the principle of
equality within the same order and the related principle of non-
encroachment; .

(d) Criteria relating to the purpose and nature of the sovereign rights
and jurisdiction to be exercised in these maritime zones; and

(¢) Such other rules and principles of conventional or customary inter-
national law as may be relevant, in particular those concerning
acquiescence, recognition and estoppel.

3. 1In the light of all the foregoing, the following principles will
produce an equitable result in view of the relevant circumstances in the
present case:

{a) The principle that the single maritime boundary should leave to
cach Party those areas of Lhe sea that are closest to its coast, pro-
vided that due account is taken of the distorting effects of incidental
special features not in keeping with the general configuration of the
coast in the relevant area;

(b) The principle that the single maritime boundary should allow for the
maintenance of established patterns of fishing that are of vital
importance to coastal communities within the relevant area; and

{¢) The principle that the single maritime boundary should respect the
indicia of what the Parties themselves have considered equitable as
revealed by their conduct.
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B. THE RELEVANT CiIRCUMSTANCES

1. The relevant geographical circumstances are limited to those
found in the Gulf of Maine area. They include:

(a) The proximity of Georges Bank to the coasts of Nova Scotia and
Massachusetts that abut the outer part of the Gulf of Maine area, in
terms of both physical and human geography; and, in particular, the
closer proximity to Canada of the area under Canadian claim;

(b) The overall balance in the configuration, length and predominantly
opposite relationship of the coasts of the Parties to each other rela-
tive to the area to be delimited; and

{c) The distorting and disproportionate effect upon the course of an
equidistance line of the exceptional protrusion of Cape Cod and
Nantucket Island, when superadded to the general protrusion of the
coast of Massachusetts. :

2. The relevant geological, geomorphological and oceanographic
circumstances include:

{a) The essential unity and continuity of the continental shelf of the
Atlantic coast of North America, and its particular affinities to the
northeast in the Gulf of Maine area;

(b) The essential unity and continuity of the oceanographic system of
the Gulf of Maine area, and its particular affinities to the northeast;
and

(¢} The concentration of fishery resources in the waters over Georges
Bank, and their particular affinities to the northeast.

3. The relevant economic circumstances include:

(a) The strong Canadian presence in the fishery of Georges Bank and
the established and vitally important economic dependence of
Canadian coastal communities in the relevant area upon the fishery
resources of the Bank; and

(b) The lack of any comparable dependence on the part of United States
coastal communities.

4. The relevant circumstances pertaining to the conduct of the
Parties include:

(a) The United States recognition of and acquiescence in both (i)
Canada’s exercise of sovereign rights in respect of the mineral
resources of Georges Bank from 1964 to 1969, and (ii) Canada’s use
of an equidistance line for this purpose from 1965 to 1969;

{(b) The existence of a modus vivendi or de facto maritime limit based
on the Canadian equidistance line and the United States “BLM
line” and respected by both Parties and by numerous oil companies
from 1965 to 1972, at least;
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(¢) The offshore oil and gas exploratory permits issued by Canada in
respect of the area claimed by Canada, and the absence of any simi-
lar instruments issued by the United States with respect to this area;

(d) The parallel negotiation, conclusion and signature by the Parties of
the Special Agreement and the 1979 Agreement on East Coast Fish-
ery Resources, recognizing Canada’s traditional participation in the
fisheries of Georges Bank, its status as a coastal State in relation
thereto, its economic interest in the living resources of the area,
and the potential for bilateral cooperation in their conservation and
management;

(¢) The United States recognition of Canada’s interests as a coastal
State in relation to Georges Bank under the International Conven-
tion for the Northwest Atlantic Fisheries, from 1949 1o 1977;

(/) The regional tradition of cooperation between Canada and the
United States in the conservation and management of fishery
resources of mutual concern; and

(g) The conduct of the United States with regard to other maritime
boundaries.

C. THE NATURE OF THE RESULT PURSUANT TO THE
UNITED STATES PROPOSAL

1. Neither the 1976 Northeast Channel line nor the 19382 so-
called “adjusted perpendicular line” is based on the applicable law, nei-
ther is in accordance with equitable principles, and neither takes account
of the relevant circumstances; both are founded exclusively on the objec-
tive of securing for the United States the whole or the largest possible
part of Georges Bank, the principal area in dispute in the present case.

2. Both the Northeast Channel line and the “adjusted perpen-
dicular line” are manifestly inequitable and unreasonable; they would
allocate a totally disproportionate part of the area and its resources,
including the whole of Georges Bank, to the United States; they
encroach upon maritime space appertaining to Canada; and they f{ail to
meet every applicable test for a single maritime boundary,

3. The “adjusted perpendicular line”, moreover, is barred by rea-
son of the United Stales acquiescence in and recognition of Canada’s
equidistance claim in the period from 1965 to 1969, as well as its con-
tinued acquiescence in and recognition of Canada’s claim to the area
between Georges Bank and the “adjusted perpendicular line” in the
period from 1969 to 1982,

D. THE NATURE OF THE RESULT PURSUANT TO THE CANADIAN LINE

1. The Canadian line is based on the applicable law and produces
a result that is in accordance with equitable principles and 1akes account
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of both the geographical and non-geographical relevant circumstances in
the Gulf of Maine area, without encroachment upon areas appertaining
to the United States.

2. The Canadian line meets every applicable test for a single
maritime boundary; it represents an equitable and proportionate result
and it reflects in a reasonable way the parity of interest of the Parties in
relation to the Gulf of Maine area and to Georges Bank in particular.

3. Canada’s application of the equidistance method, adjusted to
correct and compensate for the distorting and disproportionate effect of
Cape Cod and its offlying islands, is appropriate in the light of all the
relevant circumstances; any other method that might be employed to
determine the single maritime boundary in the Gulf of Maine area,
if applied in accordance with equitable principles, would necessarily
produce a similar line.

4. The conduct of the United States from 1965 to 1969 consti-
tutes acquiescence in or recognition of the use of the equidistance
method in the Gulf of Maine area and the exercise of Canadian jurisdic-
tion on Georges Bank, and creates an estoppel in favour of Canada; the
single maritime boundary to be determined by the Court should be com-
patible with the rights that vested in Canada during this period.
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PART V. SUBMISSION

In view of the facts and arguments set out in the Canadian
Memorial, the Canadian Counter-Memorizl and in this Reply,

May it please the Court, rejecting all contrary claims and Submis-
sions set forth in the United States Memorial and Counter-Memeorial,

To declare and adjudge that:

The course of the single maritime boundary referred to in the
Special Agreement concluded by Canada and the United States on
29 March 1979 is defined by geodetic lines connecting the following
geographical coordinates of points:

44°11'12"N 67°1646"W
44°08'51"N 67°1620"W
43°59'12"N 67°141 34" W
43249'49"N 67°12'30"W
432497 29"N 67°12+'43"W
43°37133"N 67°12124"W
43°03'58"N 67923 55"W
42°54'44"N 67°28'35"W
42°20'37"N 67°45'36"W
41°56'42"N 67°51'29"W
41°22'07"N 67°29 09" W
40°05'36"N 66°41 ' 59"W

L. H. Legault, Q.C.
Agent for the Government
of Canada

12 December 1983
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ANNEXES TO THE REPLY OF CANADA

Volume I

STATE PRACTICE IN MARITIME DELIMITATION BY AGREEMENT

PREFACE

This Annex, which is divided into two Parts, is submitted in sup-
port of Part 11, Chapter VI, of Canada’s Reply.

Part 1 of this Annex provides an analysis of continental shelf and
maritime boundary agreements to rebut the contentions in the United
States Counter-Memorial about the use of the equidistance method in
maritime delimitation, and to provide an accurate account of the delimi-
tation of the continental shelf boundary in the Bay of Biscay. In addi-
tion, it contains an analytical table of agreements establishing maritime
boundarics.

Part 1l of this Annex provides a comprehensive record of State
practice in the delimitation of maritime boundaries by agreement beyond
the outer limits of the territorial sea, and includes a copy of every agree-
ment mentioned and an illustration of each boundary.



158 [5-9]

PART 1. AN ANALYSIS OF CONTINENTAL SHELF AND
MARITIME BOUNDARY AGREEMENTS

Section 1. The Misinterpretation of State Practice
by the United States

A. THE EQUIDISTANCE METHOD AND EQUIDISTANCE LINES

i. In the Annexes to its Counter-Memorial (Volume 1V, Annex
8), the United States comments on the agreements listed in the
Canadian Memorial as examples of the application of the equidistance
method or examples of the application of some other method'. On the
basis of its own assessment of State practice, the United States drew up
a list of boundaries divided into three categories: boundaries that do not
incorporate equidistance lines, boundaries that incorporate equidistance
lines only in part, and boundaries that are wholly equidistance lines or
simplified equidistance lines®. It is clear from Annex 8 that the United
States has misconceived both the nature of State practice in the delimi-
tation of maritime boundaries, and the relevance of that practice to the
present case. This is evident not only in the confusion between the
method of drawing a boundary and the /lime that results from the
application of that methed, but also in the interpretation that the United
States places upon many of the agreements delimiting the continental
shelf or other maritime zones. Moreover, the United States includes, as
evidence of State practice, boundaries that were drawn not as a result of
negotiation by States but by judicial or arbitral decision’.

1. The So-Called “Non-Equidistant Boundaries”

2. The United States list of boundaries in force that *do not
incorporate equidistant lines” includes three boundaries that were in fact
delimited on the basis of the equidistance method, although in cach case
the boundary itself is a modified equidistance line. In two of these cases
— the boundary between the United Kingdom and the Federal Republic
of Germany*, and that between Venezuela and the Dominican Republic®
— the method was equidistance but the bascpoint for the measurement
of equidistance was on the coast of a third State. In each case, the choice
of such 4 basepoint was rendered necessary because one of the States
involved had effected an earlier delimitation with the third State con-
cerned on the basis of a method other than equidistance. This meant that
part of the area to be delimited was not equidistant between the two
States. The equidistance method was maintained, however, by using the
coast of the third State as a basepoint for the line.

! United States Counter- Memorial, Analptical Annexes, Vol IV, Annex 8, Chap. 1.
? United States Counter-Memorial, Analytical Annexes, Vol 1V, Annex 8, Chap. IL

3 These are the boundaries between Tunisia and Libya, Sharjah and Dubai, and part of
the boundary between the United Kingdom and France, all of which resufted from judi-
cial or arbitral decisions.

4 See Part I, Figure 31.

5 See Part I, Figure 73.
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3. The third boundary crroncously included in United States
Annex 8 as allegedly providing no support for equidistance is that
between Trinidad and Tobago and Venezuela. It has been shown in the
Canadian Reply that the cxclusion of this boundary from those based on
the equidistance mcthod highlights the United Siates’ misconception of
the application of that method. The boundary was derived by drawing a
line that exchanged equal arcas of maritime space between the partics in
relation to an equidistance linc®.

4. The United States also excludes the boundary between Iran
and the United Arab Emirates’ from those that incorporate equidistance
lines. Nevertheless, that agreement was based upon the cquidistance
miethod. although islands were disregarded as basepoints and the Iranian
island of Sirri was given only a |2-mile territorial sea. The deviation
from a strict equidistance line in this case was in fact relatively minor.

2. Boundaries That Are Said 1o be "Equidistant in Part”

5. The United States list of “boundaries that incorporate equidis-
tant lines only in part*” also implics that these boundaries do not provide
any support for the equidistance method. Thus, in attempting to rebut
Canada’s arguments about the equidistance method, the United States
has included these boundaries with the non-equidistance boundaries®. In
fact practically all of the boundaries included in this catcgory result
from the application of the equidistance method. In most cases the
boundary line is a modificd equidistance line and the degree of modifica-
tion, and the reason for such modification, can be precisely ascertained.
Moreover, in several instances the variation from strict equidistance is
considerably less than the United States pretends, as the following para-
graphs make clear,

6. The United States asserts that 75 percent of the Argentina-
Uruguay boundary follows the thalweg of the Rio de la Plata, and that
the remaining 25 percent of the boundary “may also follow the perpen-
dicular bisector™”. In lact, the **75 percent” of the boundary referred to
is behind the common bascline from which the parties micasure their ter-

& The view that the Gulf of Paria agreement involved a modification of equidistance has
becn expressed by the British naval hydrographer Commander P. B. Beaziey: “Mari-
time Boundaries.” International Hydrographic Review, Vol. L1X, No. 1, 1982, p. 155,
and by a former member of the British Foreign Office, J. A, C. Guuteridge: “The 1958
Geneva Convention on the Continental Shelf.”™ British Yearbook of Imternational Law,
Vol. 35, 1959, p. 120.

7 See Part 1, Figure 46,

& United States Counter-Memorial, Analytical Annexes, Vol. IV, Annex 8, Chap. 1I,
sec. 2.

? The United States’ contention “‘that only a minority of the boundaries in force —
37 percent — are based exclusively upon a strict application of the cquidistance
mcthod” (United Srates Counter-Memorial, p. 145, para. 217) is derived from treating
anly the boundaries included in United States Counter-Memorial, Analytical Annexes,
Vol. IV, Annex 8, Chap. TIl. sec. 3. as sirict applications of the equidistance method.
The boundaries listed in Annex &, Chap. I, secs. | and 2 are apparently nol seen by the
United States as providing any support for the equidistance method.

19 United States Counter-Memorial, Analytical Annexes, Vol. IV, Annex 8, Chap. I,
sec. 1, p. 1.
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ritorial sea and the boundary beyond that baseline is, according to the
agreement establishing it, “defined as an equidistant line drawn accord-
ing to the method of the adjacent coasts'”. Similarly, the United States
asserts that the boundaries between Costa Rica and Panama, both in the
Pacific and in the Caribbean, are perpendicular to the general direction
of the coast, ignoring the fact that the agreement between the two coun-
trics expressly incorporates the equidistance method for the delimitation
of these boundaries'?. The variation from equidistance can be explained
by the fact that islands were disregarded as basepoints and that an
attempt was made in the Caribbean and the Pacific to join up with the
Colombia-Panama-Costa Rica trijunction points where the Colombia-
Panama boundaries were not equidistant®.

7. The United States analysis of the Finland-USSR boundary is
defective because the United States fails to acknowledge that the bound-
ary originates as a boundary through territorial waters. Established ini-
tially in 1940 and confirmed in the 1947 Treaty of Peace between Fin-
land and the Soviet Union, the boundary, beyond the territorial sea of
the two States, follows the centre line of a high-seas corridor between
territorial waters'®. After leaving the area covered by the two earlier
treaties, the boundary'® is an equidistance line, simplified to take account
of islands. In 1967, the boundary was extended a further 47 miles, again
utilizing the equidistance method'. Thus, the total boundary beyond the
territorial sea is 181.4 nautical miles in length, of which 164.3 nautical
miles follow an equidistance line.

8. Several of the boundaries which, according to the United
States, provide no support for the equidistance method are boundaries
where equidistance has been modified to take account of islands adjacent
to the coast. This is true of the agreements between Greece and ltaly',
Iran and Oman'®, lran and Qatar'®, Iran and Saudi Arabia®, Italy and
Tunisia?* and haly and Yugoslavia®®. In these cases, islands were either

- disregarded or given partial cffect. The United States has also miscon-
strued the application of the equidistance method in the boundary
between Indonesia and Malaysia in the Malacca Strait, where in 1969
the boundary was constructed as an equidistance line between straight
baselines®, and extended in 1971 by a modified equidistance line to a

1t See Part [1, Agreement No. 39, Figure 39.
2 See Part 1§, Agreement No. 77, Figures 77A and 77B.
13 See Part 11, Figures 55A and 55B.

4 This corridor results from the fact that although the USSR claims a 12-mile territorial
sca, it did not implement that claim to its full extent in this area. Finland claims only a
4-mile territorial sea.

13 From Poinis 8 to 21, sec Part LI, Figure 10,
t¢ See Part 11, Figure 16.

17 See Part 11, Figure 60.

13 See Part [1, Figure 44,

1% See Part 11, Figure 24,

% See Part 11, Figure 20.

2l See Part 11, Figure 30.

2 See Part Il Figure 17.

2 See Part |1, Figure 25A.
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common trijunction point, which effected an exchange of approximately
equal areas in relation to an equidistance line*.

9. The United States. view of what was done in the Japan-Korea
delimitation relies on incorrect calculations of distances given in Limits
in the Seas®. The distances between points 3, 4 and 11 and Japanese ter-
ritory — reported as 60.2, 52.5 and 24.1 miles respectively — are in fact
46.7, 47 and 19.2 miles. The equidistance method has been employed
throughout the whole of the boundary?®.

10. The India-Thailand boundary is also based on equidistance.
Like the boundaries between the United Kingdom and the Federal
Republic of Germany, and between Venezuela and the Dominican
Republic, this boundary utilized a basepoint (between turning points |
and 2) on the coast of a third State”. In this case, too, the need to
choose a basepoint on a third State resulted from the fact that one of the
parties (Thailand) had established a boundary with a third State
(Indonesia) according to a method other than equidistance. The problem
this posed for the India-Thailand delimitation was resolved by selecting
basepoints on the Indonesian coast in order to reach an equidistance tri-
point.

11. The assumption by the United States that a boundary has
been delimited in accordance with the equidistance method only if it
results in an equidistance /ine is further illustrated by the inclusion of
the Colombia-Panama boundary in the Caribbean Sea in the United
States list of boundaries that incorporate equidistance lines only in part.
This boundary, in fact, provides an interesting example of the way in
which the equidistance method can be modified. The step-like configura-
tion of the boundary beyond turning point G follows parallels of latitude
and meridians of longitude in a way that is intimately related to and
derived from an equidistance line?®. The boundary provided for an equal
exchange of areas in relation o a modified equidistance line drawn to
give half-effect to the Colombian Albuquerque and Southeast Cays, and
full effect to the islands of San Andreas '‘and Providencia, while disre-
garding Roncador, whose sovereignty is unresolved. The line is, in effect,
a modified equidistance boundary.

12.  The most surprising inclusions in the United States list of the
agreements that allegedly provide little support for the cquidistance
method are agreements concluded by the United States itself. The agree-
ment with Cuba is a classic example of a modified equidistance bound-

 See Part I, Figure 33.

B Limits in the Seas, No. 75, United States Department of State, Bureau of Intelligence
and Research, Office of the Geographer, 1977.

2 See Part 1], Figure 42A. No boundary has been established in the joint development
area (Figure 42B).

27 See Part 11, Figure 68.
2 See Part 11, Figure 55A.
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ary®, and the boundary between the United States and Venezuela is a
further example of the use of the equidistance method with a basepoint
on the coast of a third State®. As in similar delimitations, this approach
was made necessary because one of the parties (Venezuela) had effected
a non-equidistant delimitation with a third State. Both agreements
demonstrate the use of the equidistance method in State practice; they
do not provide support for the United States’ contentions in the present
case.

13. The United States is as unsuccessful in explaining the
Canadian delimitation with Denmark as it is in explaining its own
delimitations. It suggests that “methods other than equidistance were
used to delimit over one third of the 1449 nautical mile boundary®'”, In
fact, the boundary is based on equidistance, measured between straight
baselines** and taking account of the distorting effect of off-lying islands,
or modified to cffect an equal allocation of continental shelf areas to
hoth parties.

14. By focusing on boundaries that are “strict or simplified equi-
distant lines throughout the whole of the boundary”, the United States
has distorted State practice in the use of the equidistance method. The
correct view of State practice in the delimitation of maritime boundaries
is that regardless of the final result the equidistance method generally
plays a central role in the process of reaching an agreed line. Logic alone
suggests that an equidistance line should be the starting point for
negotiations, for it provides a point of reference by which the fairness or
equity of a delimitation may be measured. State practice confirms that
this logic is compelling, since no matter how they are categorized,
approximately 70 percent of the boundaries settled by agreement so far
have been based on the equidistance method, modified for the particular
circumstances of the area in question.

B. THE DELIMITATION OF THE CONTINENTAL SHELF BOUNDARY
IN THE Bay oF Biscay

15. The United States has contended that the delimitation
between France and Spain in the Bay of Biscay provides guidance for

¥ See Part 11, Figure 62. The explanation given by a United States official of the relation-
ship of this boundary to equidistance is as follows:

“During the technical discussions, comparable artificial “construction lines” were
drawn along the southern Florida coastline. An equidistant line was then cal-
culated by use of the Cuban straight baselines and the artificial construction lines
of the United States. Another equidistant line was calculated by use of the relevant
basepoints on the low-water line of the coasts of the two countries. A third line was
then created between those two lines, which was not equidistant, but which divided
equally the area between them. The final boundary represented a negotiated settle-
ment based on equitable principles.”

Robert W. Smith: “The Maritime Boundaries of the United States”. The Geographical
Review, Vol. 71, No. 4, 1981, p. 402.

¥ See-Part I, Figure 65.

N United States Counter-Memorial, Analvtical Annexes, Vol. 1V, Annex 8, Chap. I,
sec. 1, p. 3.

32 See Part II, Figure 40. Straight baselines officially promulgated by Denmark, and hypo-
thetical Canadian straight baselines, were used in this delimitation.
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the present case becausc the Bay allegedly is an area “‘that geograph-
ically is most like the Gulf of Maine area®’. The United States notes
that from Point Q (the outer limit of the territorial seas and contiguous
zones of the two States) to Point R the boundary is an equidistance line,
but conctudes that “the boundary between Point R and Point T appar-
ently was based on a proportionality calculation®™” taken from lines
drawn to “simplify” the coastlines.

16. In Canada’s view, the United States description of the
method of delimitation adopted in the Bay of Biscay is incomplcte. By
concentrating on proportionality calculations determined on the basis of
coastal lengths, the United States has obscured other significant factors.
Seaward of Point R the location of the boundary can be explained by
reference to the relationship of the continental shelves of the two States
rather than by reference to the coastal geography.

17. That the method of delimiting the boundary was refated to
the topography of the seabed was pointed out by Professor José Luis de
Azcarraga, an adviser to the Spanish delegation in the Bay of Biscay
negotiations, in an article annexed to the United Siates Counter-
Memorial®®. As Professor de Azcarraga said, the special circumstances of
France’s larger continental shelf “dominated the negotiations”. And a
glance at Figure A4 shows that while the continental shelf of France is
broad, that of Spain is extremely narrow in this area.

18. From Point Q to Point R, the boundary in the Bay of Biscay
is a strict equidistance line drawn from basepoints on the coasts of the
two States. This segment of the boundary extends to the foot of the con-
tinental slope at a depth of 3,600 metres, crossing successive bathymetric
contours at right angles. If the boundary had continued from Point R as
an equidistance line drawn from the coasts, it would have cut across the
French continental slope at an oblique angle, because seaward of Point
R the French continental shelf broadens and, consequently, the seabed
contours undergo a change in orientation. Reflecting this change in the
configuration of the French continental shelf, the direction of the line
changes at Point R, after which it crosses the 4,500-metre isobath at
right angles and procceds seaward in a straight line until it intersects the
closing line at a point (T) equidistant from the 4,500-metre isobath on
the French and Spanish continental slopes. This line effects a roughly
equal division of the area between the partics beyond the 4,500-metre
isobath®.

19. The result of this delimitation, as Professor de Azcarraga has
said, is that “the line joining Points R and T ... is virtually the median

B United States Counter- Memorial, p. 245, para. 388,

3 United States Counter-Memorial, Analytical Annexes, Vol. IV, Annex 10, p_ 5, para, 3.

33, L. de Azcarraga: “Espafia Suscribe, con Francia e ltalia, Dos Convenios sobre
Delimitacion de sus Plataformas Submarinzs Comunes™, Revista espafiola de derecho
internacional, Yol XXVII, pp..131-138. Reproduced and translated in United States
Counter- Memorial, Analytical Annexes, Vol. IV, Annex 10, Appendix A,

% The area appertaining to France is approximately 4,838 square nautical mites, and the
area appertaining to Spain is approximately 5,121 square nautical miles.
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line equidistant between the isobath curves at equal depths™. The
United States takes this to mean that “at Point T on the closing line, the
boundary is roughly the same distance from the 100-fathom depth con-
tours off the respective coasts of the Parties®®”, but this is incorrect, as a
glance at the figure referred to by the United States will demonstrate®.
The last contour common to the continental slopes of both States is at
4,500 metres, and Point T is equidistant from it.

20. Proportionality tests may well have confirmed the equity of
the line, but this does not mean that proportionality constituted the
method of delimitation in the Bay of Biscay, or that the rationale for the
delimitation lay in the fact that the French coastline was longer than the
coastline of Spain. The discovery of manganese nodules within the
vicinity of Point T had served to focus the attention of the two States on
the seabed itself, and the boundary line was designed to effect a roughly
equal division of the abyssal sea floor beyond the 4,500-metre isobath.

21. The Bay of Biscay delimitation is instructive in two tmportant
respects. First, the Parties utilized the equidistance method out to the
foot of the continental slope. In other words, the boundary is an equidis-
tance line where there is a common shelf and slope; it is only where that
common shelf and slope come to an end that an alternative method was
chosen. Secondly, although thereafter the Parties departed from an equi-
distance line drawn from basepoints on the coasts, the equidistance prin-
ciple nevertheless retained a role in the delimitation of the seabed
beyond the common continental shelf and slope. The boundary in this
second area is a geodetic line joining two equidistant points; Point R is
equidistant from the coasts and Point T is equidistant from isobathic
contours.

22, The seabed topography in the Bay of Biscay differs substan-
tially from the Gulf of Maine area, which is an area of geological con-
tinuity comprising a single, continuous continental shelf. Figure B
demonstrates the application of the Bay of Biscay method to equivalent
depths in the Gulf of Maine. As can be seen, the equivalent of Point R
at 3,600 metres is beyond the Canadian line, and the equivalent of Point
T at 5,000 metres goes beyond any area conceivably relevant to the
present delimitation. The outer edge of Georges Bank at the 200-metre
contour would coincide approximately with Point Q3 on the France-
Spain line. Rather than citing a precedent relevant to the present case,
the United States has proposed one that, if applicable at all, could only
be applied in the seaward extension of the boundary contemplated in
Article VII of the Special Agreement.

3 United States Counter- Memorial, Analytical Annexes, Vol. IV, Annex 10, Appendix A,
p- 4.

3 United States Counter- Memorial, Analytical Annexes, Vol. [V, Annex 10, p. 5, para. 8.

¥ United States Counter- Memorial, Analytical Annexes, Vol. IV, Annex 10, Figure 2.
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Section II. An Analytical Table of Agreements Establishing
Maritime Boundaries

A. INTRODUCTION

23, The table at page 21 of this Annex provides an analysis of the
agreements concluded by States for the delimitation of maritime bound-
aries beyond the outer limits of the territorial sea. The agreements are
arranged in chronological order, but where one agreement covers two or
more¢ boundary areas, then cach boundary area is dealt with separately.
The agreements have been classified according to type, to the geograph-
ical relationship of the parties, to the method of delimitation adopted,
and to the effect that particular geographical features have on the
boundary. Explanatory notes have been provided for each agreement or
boundary area. .

1. Type of Agreement

24, The agreements are classifted according to whether they deli-
mit only the continental shelf or jurisdiction in the water column as well.
In conformity with the terminology used in Part Il of this Annex, the
latter boundaries are designated “maritime boundaries”. Some of these
boundaries were initially established as maritime boundaries dividing
both the continental shelf and the water column; others were originally
established as continental shell boundaries and applied to the water
column by subsequent agrecment.

2. Geographical Relationships

25. The agreements are divided into three categorics reflecting
the geographical relationship of the coasts: opposite, adjacent, and mixed
opposite and adjacent coasts. The distinction between cach category is
determined on the basis of the actual refationship of the coasts of the
parties throughout the course of the boundary delimited by the agree-
ment. In the Canadian Counter-Memorial, it was demonsiraied that the
relationship of any particular point in the ocean to the coasts of (wo
States can be determined mathematically by the degree to which the
angle formed by the juncture of two lines from the coasts to the point of
intersection varies from 0° to 180°4. Where the angle is predominantly
between 0° and 90°, the relationship between the two coasts and any
particular point in the ocean is one of adjacency. Where the angle is pre-
dominantly between %0° and 180°, the relationship between the two
coasts and the point in the ocean is one of oppositencss.

26. This analysis has been applied in determining the coastal
relationship in the Analytical Table. Where the angle formed by lincs
from the coast to the boundary is predominantly between 0° and 90°,
the relationship of the coasts is designated as one of adjacency. Where
the angle formed by lines from the coast to the boundary is predomi-

@-@ 40 Canadian Counter- Memarial, pp. 45-48, paras. 109-112; Figures 8, 9 and 10.
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nantly between 90° and 180°. the relationship of the coasts is designated
as one of oppositeness. Where, as occurs in many situations, the relation-
ship of the coasts of the parties exhibits elements of both oppositeness
and adjacency, it has been so designated. Such a relationship occurs, for
example, where two States have adjacent coasts by virtue of a common
land frontier at the point of commencement of the maritime boundary,
but where an clement of oppositencss is introduced by offlying islands or
by a radical change in the direction of the coasts*.

3. Method of Delinmitation

27. The agreements have been divided into three categories: strict
or simplified equidistance, modified equidistance, and non-equidistance.

28. The [lirst category, that of “strict or simplified equidistance”,
includes those agreements where the parties have drawn an equidistance
line strictly utilizing all proximate basepoints, or where they have “sim-
plified” the linc so drawn by reducing the number of turning points and
effecting minor exchanges of areas.

29. The sccond category, “modificd equidistance™, includes those
boundaries that have their origin in the equidistance method, although
the actual line, modified to take account of particular circumstances,
involves a greater deviation from strict equidistance than do “simplified”
cquidistance lines. Where it is patent — or where it can be demonstrated
— that a boundary which is not a strict or simplified equidistance line
has been derived from the equidistance method, then the agreement has
been included in this category.

30. The third category consists of those boundaries where the
partics have, explicitly, or otherwisc, adopted a method of delimitation
other than equidistance.

4. Effect of Geographical Features

31. Under this heading, the agreements are divided according to
the impact that particular geographical features have on the boundary.
Thus. the Anaiytical Table indicates whether full or partial effect is
given o islands, whether partial effect is given 1o islands in the boundary
arca, whether islands have been completely disregarded, and whether a
basepoint on the coast of a third State has been used for the construction
of the boundary line.

* See for e;&amplc the boundary between the United States and Mexico in the Pacific
Ocean. Part H, Figurc 67B.
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Japan/Korea X X X The boundary is 264 miles in length.
42 | 5 February 1974 The istand of Tsu Shima, which lies
A closer 10 Korea than to Japan, has
been given full effect as a basepoint.
Japan/Kerea X This figure illustrates only the joiny
42 | 5 February 1974 development zone which lies between
B the hypothetical equidistance line and
the Okinawa Trench.
Italy/Spain X X X The boundary consists of nine geodesic
43 | 19 February 1974 ! lines connecling turning points and is
137 miles in length.
Iran/Oman X X X Umm al Fayarin has been disregarded
44 125 July 1974 a5 a bascpoint for 1wrning point | § but
given half-effect for turning poing 19,
India/Indonesia X X X The first of 1wo agreements.
45 | 8 August 1974 The boundary is 47% miles in length,
Iran/ X X X The equidistance line has been
46 1 United Arab Emirates modified between 1urning points 3 and
13 August 1974 4 to follow the outer limit of the
territorial sea measured from he
istand of Sirri,
Senegal /Gambia X X X The northern boundary foliows the
47 | 4 June [975 parallel of 13235'36" north latitudc
and the southern boundary lollows the
paraliel of 1320327 north latitude.
Colombia/Ecuadar X X X The agrecment established a 10-mile
48 | 23 August 1975 wide fisheries buffer zone on either
side of the boundary, which follows the
parallel of 01°27/24" nesth latitude.
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TYPE OF GEOGRAPHICAL METHOD OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAPHICAL FEATURES
v AGREEMENTS IN e - 2| o o - - -l 3
=4 =8 a -E =
33 | CHRONOLOGICAL B3| B |to|g. | S8 2522 £ T8 é"i £5%| .2 57
i 7 | ORDER 25| 2% s | 22| 25| E5| 22| ES| 2 |=B | BEl 5w
ACCORDING TO g ts E -] g3 e ¥ | Z8 | WE | 22| gas| = ) 2 REMARKS
- 2| |0 b =B 3 = | = = sed | @WE

DATE OF 8% | 23 |9V |=° | B2/ 39a |3 | 3| Be| B |55 | 22 jlﬂ

SIGNATURE # o3 £ |88 a8 8

Indonesia/Thailand X X X This portion of the boundary s an

49 [ (Andaman Sea ext.) extension af that established in the
11 December 1975*% 1971 agreement. (Ne. 32)
Portugal/Spain X X X The northern boundary follows the
50 |12 February 1976* parallel of 41°51/57 north latitude
and the southern boundary follows the
meridian of 07°2348" west {ongitude,

India/Sri Lanka X X X In the Indian Occan the boundary is

51 | 23 March 1976 292 miles in length and terminates at
the India/Sri Lanka/Maldives tripoint.
The Bay of Bengal boundary is 214
miles in length.

Mauritania/ X X X The boundary follows the 2dth parallef

52 | Morocco of north latitude.
t4 April 1976*
Kenya/Tanzania X X X The boundary divides the 50-mile
53 |9 July 1976 territorial sea claimed by Tanzania
from the 200-mile E.E.Z. claimed by
Kenya.
Cuba/Mexico X X X The boundary is 350 miles in length
54 | 26 July 1976 and extends rom the Gulf of Mexico
to the Cuba/Mexico/Honduras
tripoint.
Colombiz/Panama X X X The equidistant portion of the
55A | (Caribbcan Sca) boundary is 229 miles in length.

20 November 1976 Thereafter the boundary is a modified
equidistance Line giving hall effect 10
cays.

Colombia/Panama X X X X Two methods were used, The boundary

55B | (Pacific Ocean) is equidistant for 39% of its Jength.

20 November 1976 The remaining 61% follows the parallel
of 52 north latitude.

India/Maldives X X X . The boundary commences at the

56 | 28 December 1976 India/Sri Lanka/Maldives tripoint and
is 496 miles in length,

*Nol yei in force
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TYPE OF GEOGRAPHICAL METHOD OF EFFECT OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAPHICAL FEATURES

- E AGREEMENTS EN = 2| . . = - L

4 - . R - ° < -

2§ | CHRONOLOGICAL EE g |2, iz, |32 Es2| g8 gl pe|E8| 857 L3 28

i 7 | ORDER £2 | S |23 | EE | &S| EcE|EE |2 |E8|Sa|=¥2] 25| 8
ACCORDING TO e & 53 E 2| 82178 |5 tg| B% ] =t | 3= |528 2 E' & 3 REMARKS
: o% =4 oW [ 3w 2| 5-E| =35 E] Se | Ea|E==2| £ 8 =
DATE OF (o] - - ‘2,:5 ;E-I}.,_! r_':. F|EE n,-‘:g— ;ﬁ= & au
SIGNATURE A °z eEg &
In'dia/lndonc.ni;: X X X The agreement extends the boundary

57 | 14 Janvary 1977 nurtheastward and soulthwestward lor a
1otal length of 296 miles.

United States of X X X In 1977 the two Stalcs agreed to

58 | Americaf utilize the linc cstablished by the 1867
Union of Seviet Treaty of Washinglon as their
Socialist Republics marilime boundary.
Fanuary/February 1977
Colombia/Costa Rica X X X Albuquerque Cays appear to have been

59 | {7 March 1977* given Tull effect for purposes of
delimitation. The meridian of 82°14°
west conflicts with the terms of the
Colombia-Nicaragua Treaty of 1939,

ttaly /Greece X X X The boundary has beer medified 10

60 | 24 May 1977 give partial effect to small Greek
islands.

Haiti/Cuba X X x Navassa, 4 small istand under U.S.

61 | 27 October 1977 sovereignty, has been disregarded as a
basepoint in the ¢onstruction of 1he
median line. The Cayman Trench was
disregarded.

United States off X X X The boundary is a compromise
62 | America/Cuba equidistance line based on two
146 December 1977 equidistance lines constructed
respectively beiween normal baselines
and straight baselines.
Colombia/ x X X The boundary has a minimum length
63 | Dominican Republic of 103 miles.
13 January 1978
Colombia/Haiti X X X The boundary utilizes 1he equidistance

64 | |17 February 1973 method but denics Moran Cays staius

as a bascpoinl for Jamaica.

*Not yet in force
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TYPE OF GEOGRAPHICAL METHOD OF EFFECT OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAPHICAL FEATURES
v § | AGREEMENTS IN b 2|, - .
El = Bal b g - - 22 o =
BElonoen v | 3R BE |telua| 28| E5E 28 S IEEMEE
z HE B IR I IR R S .
ACCORDING TO £& | §5 | £ | A5 | §E |=EE| g% Hx Zls45| 99| B2 REMARKS
DATE OF E= | 28 | O% |3< | 82| 855|232 2| S| 528 | 2| AR
N [ = 9 n .S a a
SIGNATURE & °F M w arg =
Vencrucla/ X X X X X |65% of the boundary is equidistant
65 | United States between Venezuela and U.S A, islands.
of America The Netherlands islands of Curacao
28 March 1978 and Bonaire have been utilized by
Venezuela as basepeints for the
remaining 35%. The Muerios Trough
was disregarded.
Venezuela/Netherlands X X X Points | and 13 are equidistant
66A | (Aruba, Curacac, between the Netherlands Anzilles and
Bonaire) the Dominican Republic and have been
30 March 1978 utilized by Venezuela in a later
agreement with the Dominican
Republic. (No. 13)
Venezugla/Netherlands x X X Aves Island, which cannat sustain
66B | (SabafAves Island} humar habitation without exterral
30 March 1978 support, has been given full effect as a
basepoint.
United States of X X X Arrecife Alacran, zn extensive reef
67A | America/Mexico containing [live islets situated 66 miles
{Caribbean Sea) off the Yucatan peninsula, has been
4 May 1978* given full effect as a basepoint. The
Sigsbee Deep was disregarded.
United States of X X X The boundary 3s 270 miles in length
67B | America/Merico and has been simplified by reducing
{Pacific Ocean) the turning points from thirteen 1o
4 May 1978+ three. Equat exchanges of areas
resulted from the simplification.
India/Thailand X X b'e The boundary is equidistany between
68 | 22 June 1978 India and Indonesia from turning point
| to 2, and between India and
Thailand between points 2 to 8. The
boundary disrcgards a submarinc
depression between India and the
boundary.
Sweden/ X X X The boundary-lerminates Lo the cast
6% | German Democratic and to the west at the
Republic Denmark/Sweden/G.D.R. tripoints.
22 Junc 1978

*Nat yet in force
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TYPE OF GEOGRAPHICAL METHOD OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAPHICAL FEATURES
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7 | ORDER £2 =% |38 | P82 |BcEisSZ ) s3| 55|54 58| B iz
ACCORDING TO g ES | 22|52 | EE|2EE 82 |22 |32 |38 |2t ¥ REMARKS
DATE OF S | 28 |8V |F- | EE|SFE =5 | 5| S| BEe|ESE| %8| Ak
5 iy . E 7] Ls E o b Wi~ | @@ 3 a2
SIGNATURE & = CHR LY &
Turkey/ X X X The boundary is 448 miles in length
70 [ Union of Soviet and rerminates 30 miles short 6f the
Sociahst Republics USSR /Turkey/Romania tripoint,
23 June 1978
Australia/ X X X The cquidistance method has been
71 | Papua New Guinca utilized For the first three points in the
18 December 1978*% Arafura Sea. Thereaflter the boundary
is non-equidistant.
Norway/ X X X The boundary is an extension of the
72 | United Kingdom 1965 boundary, 142 miles in length,
22 December 1978 terminating at the U.K./Denmark/
Norway Lripoint.
Venczuela/ X X X The boundary comprises two segments.
73 | Dominican Republic Venczucla has utilized Curacao on the
3 March 1979 east and Aruba on the west as
basepoints for determining the
boundary.
Denmark (Facroes) X X X The boundary is 33 miles in length and
74 | /Norway exiends from the UK, /Denmark/
5 June 1973 Morway tripoint 10 2 point 200 miles
from Denmark and Norway.
Malaysia/Thailand X X X The boundary is 90 miles in length and
75 | (Gulf of Thailand} terminates at the Indonesia/
24 October 1979 Malaysia/ Thailand Common Point.
France/Tonga X X X The agreement stipulates that the
76 | 11 January 1980 delimitation be in accordance with the
equidistance method and in conformity
with the application of fair principles.
Costa Rica/Panama X X X 1n accordance with the agreement, the
774 | (Caribbean Sea) boundary is a *median tine whose
2 February 1980 points are all equidistant from the
points ncarest the base from which the
width of the territorial sea of each
State is measured”.

*Not yet in force
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TYPE OF GEOGRAPHICAL METHOD OF EFFECT OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAPHICAL FEATURES
¢ j | AGREEMENTS In B 28| - t.lgat .
CHRONOLOGI ix - e a{Z= =
£ jomoen M| FE ) BE s |5 |25 Es2 2E| 1B E15E) o382
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DATE OF = | 23 | &C|3C | i 55|25 | 33| 0|2y 22| 4F
SIGNATURE “é o¥ & & 7 |deg| 5| %g
Costa Rica/Panama X X X X In accordance with the agreement, the
71B | (Pacific Ocean} boundary is a “median line whose
2 February 1980 points are all equidisiant from the
points of land nearest to the base from
which the width of the territorial sea of
each State is measured”,
Mauritius/France X X X The boundary is 362 miles in length
T8 | 2 April 1980 and extends from the Reunion/
Tromelin/Mauritius tripoint to & point
200 miles (rom Mauritius and
Reunion,
United States of X X X Rose Island and Suvorov Istand are
9 | America/ uninhabited but have been given full
Cook Islands effcct as basepoints.
Il June 1980
Venezuela/France X X X The boundary is constiluted by the
8¢ |17 July 1980 meridian of 62*48°50"' west longitude.
It has been assumed that the boundary
is formed of 1wo segments to allow for
delimitation with Dominica, The
Grenada Basin was disregarded.
Burma/Thailand X X X The boundary terminates short of the
81 125 July 1580 Burma /Thailand/India tripoint.
Tokelau/ X X X The boundary, 318 miles in length, has
82 | United States been simplified by reducing the
of America number of turning points from 22 to 8,
2 December 1980 Virtually no exchange of arcas was
involved.
Indonesia/ X X X The boundary is an extension of the
8] | Papua New Guinea 1971 boundary to 200 miles from-the
13 December 1980 baselines from which the territorial sea
is measured.
France/Brazil X X X The outer limit of the boundary is not
84 | 30 January 1981 specified. The boundary to 200 miles
effects an exchange of arezs of
approximate equivalence.
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TYPE OF GEOGRAPHICAL METHOD OF EFFECT OF
AGREEMENT RELATIONSHIP DELIMITATION GEOGRAFHICAL FEATURES
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= a » u [ - TE =
EE CHRONOLOGICAL I3 gz | = 23 TS IEE il ue é'"ﬁ E,E RIEE]
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SIGNATURE & b & g & & |d=g| ©| &
St, Lucia/France X X X The boundary commences at the
85 |4 March 1981 St. Lucia/France/Yenezuela tripoint
and 1erminates at the
St. Lucia/France/Barbados tripoint.
Norway/[celand X X X Where the distance between lccland
86 | 22 October 1981 and Jan Mayen is less than 400
nautical miles, the continental shelf
boundary is constituted by the auter
limit of the Icelandic E.E.Z.
A submarine depression between the
Jan Mayen Ridge and Iceland was
|disrcgarded.
France/Australia X X X X The boundary is non-equidistant
87 | {Coral Sea) between turning points R18 and R19,
A | 4 January 1982 where the boundary traverses Lord
Howe Rise beyond 200 miles from the
coasts of the parties.
France/Australia X X X The linc delimits the boundary between
87 | (Indian Qcean) the French E.E.Z. and the Australian
B |4 January 1982 200-mile fishing zone,
France/ X X X Permanent harbour works and Jow-tide
88 | United Kingdom clevations within 12 miles of the coasts
24 June 1982 of the parties were utilized as
basepoints.
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PART II. CONTINENTAL SHELF AND MARITIME
BOUNDARY AGREEMENTS

Introduction

This Part provides a comprehensive record of State practice in the
conclusion of agreements for the delimitation of maritime boundaries
beyond the outer limits of the territorial sea'. A distinction has been
made between boundaries that apply only to the continental shelf, and
boundaries that also apply to jurisdiction over the superjacent water
column. The latter boundaries are designated as “maritime boundaries”.

Each agreement is accompanied by an illustration of the boundary,
prepared on the basis of the information provided in the agreement or in
official charts attached thereto.

Where the boundary differs from an equidistance line to an extent
that would be apparent on the illustration, a hypothetical equidistance
line has been shown. These hypothetical lines have been constructed
strictly according to the equidistance method except in the following
cases. In the illustrations of the boundaries between Abu Dhabi and
Dubai?, Abu Dhabi and Qatar®, Costa Rica and Panama*, and Sharjah
and Umm al Qaiwain®, islands have been ignored in the construction of
the hypothetical equidistance line in order to be consistent with the prac-
tice of those States. Similarly, in the illustration of the boundary
between Colombia and Panama (Caribbean Sea)®, half effect only was
given to the uninhabited Albuquerque and Southeast Cays, and the dis-
puted Roncador and Northwest Rocks were disregarded as basepaints in
the construction of the hypothetical equidistance line. In the illustration
of the boundary between Sweden and Finland’, the hypothetical equidis-
tance line has been constructed from the straight baselines used by the
parties in the delimitation of their territorial sea.

Additional information, such as the location of the territorial sea
boundary, the existence of a joint resource exploitation area, straight
baselines from which the boundary has been drawn, or depth contours,
has also been provided where appropriate. Although the scale on the
maps may differ, parallels of latitude and meridians of longitude have
been shown on each map as an indication of scale.

Each agreement is identified by date of signature, date of ratifica-
tion where applicable, source of the text, and where it is known, the
Jurisdiction asserted by each of the Parties in respect of the superjacent
waters. Generally a single source is provided for the text of each agree-
ment. Many agreements have been obtained directly from the govern-

' For the purposes of this Anncx, the territorial sea is taken to extend no more than
12 nautical miles in breadth.

2 Figure 18.

3 Figure 22.

4 Figures 77A and 77B.
i Figure 8.

¢ Figure 55A.

? Figures 36A and 36B.
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ments concerned and no published source has been located. Translations
from the original language have been provided by the Office of the
Secretary of State, Government of Canada. The agreements between
France and Spain and Colombia and Haiti are provided in the French
language only.

The following sources have been used for published agreements:

Atlante dei Confini Sottomarini
{Atlas of the Seabed Boundaries)

edited by Benedetto Conforti and Giampiero Atlas of the Scabed
Francatanci, 1979 Boundaries
International Legal Materials I.LL.M.

League of Nations Treaty Series LN.TS.

Limits in the Seas,

United States Department of State,

Burcau of Intelligence and Research, :
Office of the Geographer Limits in the Seas

New Directions in the Law of the Sea,
edited by Nordquist ef al., 10 vols. New Directions

Treaties and Other International
Agreements of the United States of
America 1776 — 1949, Bevans ed. T.ILA.S. {Bevans)

United Nations Legislative Series ST/LEG/SER.B
United Nations Treaty Series U.N.T.S.
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CHRONOLOGICAL LIST OF CONTINENTAL SHELF
AND MARITIME BOUNDARY AGREEMENTS
ACCORDING TO DATE OF SIGNATURE

[Not reproduced]

ALPHABETICAL LIST OF CONTINENTAL SHELF AND
MARITIME BOUNDARY AGREEMENTS

[Not reproduced]
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CONTINENTAL SHELF AND MARITIME BOUNDARY
AGREEMENTS, TOGETHER WITH AN ILLUSTRATION OF THE
BOUNDARY, IN CHRONOLOGICAL ORDER ACCORDING
TO DATE OF SIGNATURE

Agreement 1

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE UNITED KINGDOM
ON BEHALF OF TRINIDAD AND TOBAGO AND VENEZUELA

Date of signature: 26 February 1942
Date of ratification: 22 September 1942
Source: 205 LNTS 122

[Not reproduced]

Agreement 2
MARITIME BOUNDARY AGREEMENT BETWEEN CHILE AND PERU BY JOINT
DECLARATION ON THE MARITIME ZONE

Date of signature: 18 August 1952
Date of ratification: Chile 23 September 1954
Peru 6 May 1955
Source: Limits in the Seas, No. 36

[Not reproduced]

~

Agreement 3

MARITIME BOUNDARY AGREEMENT BETWEEN PERU aND ECUADOR BY JOINT
DECLARATION ON THE MARITIME ZONE

Date of signature: 18 August 1952
Date of ratification: Peru 6 May 1955
Ecuador 7 February 1975
Source: Limits in the Seas, No. 88

[Not reproduced]
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Agreement 4

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN NORWAY AND THE UNION
OF SOVIET SOCIALIST REPUBLICS

Date of signature: 15 February 1957
Date of ratification: 24 April 1957

PROTOCOL RELATING TO THE DIVISION OF THE CONTINENTAL SHELF IN THE
VARANGERFJIORD

Date of signature: 29 November 1957
Date of ratification: 17 March 1958
Source: Limiis in the Seas, No. 17

[Not reproduced]

Agreement §
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SAUDE ARABIA AND
BAHRAIN

Date of signature: 22 February 1958
Date of ratification: In force on signature
Source: ST/LEG/SER.B/16, p. 409

[Not reproduced]

Agreement 6

MARITIME BOUNDARY AGREEMENT BETWEEN SENEGAL AND GUINEA-Bissau

Date of signature: 26 April 1960
Date of ratification: In force on signature
Source: Limits in the Seas, No. 68

[Not reproduced]
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Agreement 7
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE NETHERLANDS AND
THE FEDERAL REPUBLIC OF GERMANY

Date of signature: 1 December 1964
Date of ratification: 18 September 1965
Source: 550 UNTS 123

[ Not reproduced]

Agreement 8
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SHARJAH AND
UMM AL QAIWAIN

Date of signature: Undated 1964
Date of ratification: In force on signature
Source: United States Counter-Memorial, Deposited Materials,
Vol. 31, Doc. No. 158

[Not reproduced]

Agreement 9
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN NORWAY AND THE UNITED
KingDoM

Date of signature: 10 March 1965
Date of ratification: 29 June 1965
Source: 551 UNTS 214

[Not reproduced]
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Agreement 10

{CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FINLAND AND THE UNiON
OF SOVIET SOCIALIST REPUBLICS

Date of signature: 20 May 1965
Date of ratification: 25 May 1966
Source: 566 UNTS 37

[Not reproduced]

Agreement 11

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND THE
FEDERAL REPUBLIC OF GERMANY (NORTH SEA)

Date of signature: 9 June 1965
Date of ratification: 27 May 1966
Source: 570 UNTS 91

[Not reproducer'l]

Agreement 12

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND THE
FEDERAL REPUBLIC OF GERMANY (BALTIC SEA)

Date of signature: 9 June 1965
Date of ratification: 7 June 1977
Source: 570 UNTS 91; and Government of Denmark

[Not reproduced]
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Agreement 13
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE NETHERLANDS AND
THE UNITED KINGDOM

Date of signature: 6 October 1965
Date of ratification: 23 December 1966
Source: 595 UNTS 113

AMENDING PROTOCOL

Date of signature: 25 November 1971
Date of ratification: 7 December 1972
Source: ST/LEG/SER.B/16, p. 430

[Not reproduced]

Agreement 14
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND NORWAY
{NORTH SEA)

Date of signature: 8 December 1965
Date of ratification: 22 June 1966
Source: 634 UNTS 71

AMENDING AGREEMENT

Date of signature: 24 April 1968
Date of ratification: In force on signature
Source: ST/LEG/SER.B/16, p. 412

[Not reproduced]
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Agreement 15

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE UNITED KINGDOM
AND DENMARK

Date of signature: 3 March 1966
Date of ratification: 6 February 1967
Source: 592 UNTS 209

AMENDING AGREEMENT

Date of signature: 25 November [971
Date of ratification: 7 December 1972
Source: ST/LEG/SER.B/16, p. 431

[Not reproduced]

Agreement 16

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FINLAND AND THE UNION
OF SOVIET SOCIALIST REPUBLICS (BALTIC SEA)

Date of signature: 5 May 1967
Date of ratification: 15 March 1968
Source: 640 UNTS 111

[Not reproduced]

Agreement 17

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND YUGOSLAVIA

Date of signature: 8 January 1968
Date of ratification: 21 January 1970
Source: Limits in the Seas, No. 9

[Not reproduced]
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Agreement 18

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ABU DHABI AND Dusail

Date of signature: 18 February 1968
Date of ratification: In force on signature
Source: New Directions, Vol. V, p. 214

[Not reproduced]

Agreement 19

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SWEDEN AND NORWAY

Date of signature: 24 July 1968
Date of ratification: 18 March 1969
Source: ST/LEG/SER.B/16, p. 413

[Not reproduced]

Agreement 20

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SAUDI ARABIA AND IRAN

Date of signature: 24 QOctober 1968
Date of ratification: 29 January 1969
Source: 696 UNTS 189

[Not reproduced]
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Agreement 21
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN POLAND AND THE GERMAN
DEMOGCRATIC REPUBLIC

Date of signature: 29 October 1968
Date of ratification: 16 April 1969
Source: 768 UNTS 253

[Not reproduced]

Agreement 22

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN QATAR AND ARt DHaBI

Date of signature: 30 March 1969
Date of ratification: In force on signature
Source: ST/LEG/SER.B/16, p. 403

[Not reproduced]

Agreement 23
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN POLAND AND THE UNION
OF SOVIET SOCIALIST REPUBLICS

Date of signature: 28 August 1969
Date of ratification: 13 May 1970
Source: 769 UNTS 75

[Not reproduced]
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Agreement 24

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND QATAR

y

Date of signature: 20 September 1969
Date of ratification: 10 May 1970
Source: 187 UNTS 165

[Not reproduced]

Agreement 25
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MALAYSIA AND INDONESIA
(MaLACCA STRAIT AND SouTH CHINA SEA)

Date of signature: 27 October 1969
Date of ratification: 7 November 1969
Source: ST/LEG/SER.B/16, p. 417

[Not reproduced]

Agreement 26

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE FEDERAL REPUBLIC OF
GERMANY AND DENMARK (INORTH SEA)

Date of signature: 28 January 1971
Date of ratification: 7 December 1972
Source: ST/LEG/SER.B/16, p. 424

[Not reproduced]
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Agreement 27

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE NETHERLANDS AND
THE FEDERAL REPUBLIC OF GERMANY

Date of signature: 28 January 1971
Date of ratification: 7 December 1972
Source: ST/LEG/SER.B/16, p. 419

[Not reproduced]

Agreement 28
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND
INDONESIA (ARAFURA SEA AND PACIFIC OCEAN)

Date of signature: 18 May 1971
Date of ratification: 8 November 1973
Source: New Directions, Vol. IV, p, 91

[ Not reproduced]

Agreement 29

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND BAHRAIN

Date of signature: 17 June 1971
Date of ratification: 14 May 1972
Source: 826 UNTS 227

[Not reproduced]



192 GULF OF MAINE

Agreement 30

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND TUNISIA

Date of signature: 20 August 1971
Date of ratification: 6 December 1978
Source: Limits in the Seas, No. 89

[Not reproduced]

Agreement 31

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THE FEDERAL REPUBLIC OF
GERMANY AND THE UNITED KINGDOM

Date of signature: 25 November 1971
Date of ratification: 7 December 1972
Source: 880 UNTS 185

[Not reproduced]

Agreement 32

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN THAILAND AND INDONESIA

Date of signature: 17 December 1971
Date of ratification: 16 July 1972
Source: ST/LEG/SER.B/18, p. 437

{Not reproduced]
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Agreement 33

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MALAYSIA AND INDONESIA
(MALACCA STRAIT EXT.)

Date of signature: 21 December 1971
Date of ratification: 16 July 1972
Source: ST/LEG/SER.B/18, p. 429

[Not reproduced]

Agreement 34
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MALAYSIA AND THAILAND
(ANDAMAN SEA)

Date of signature: 21 December 1971
Date of ratification: 16 July 1972
Source: ST/LEG/SER.B/18, p. 429

[Not reproduced]

Agreement 35

MARITIME BOUNDARY AGREEMENT BETWEEN URUGUAY AND BrAZIL

Date of signature: 21 July 1972
Date of ratification: [2 June 1975
Source: Limits in the Seas, No. 73

[Not reproduced]
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Agreement 36

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FINLAND AND SWEDEN

Date of signature: 29 September 1972
Date of ratification: 15 January 1973
Source: ST/LEG/SER.B/18, p. 439

[Not reproduced]

Agreement 37
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND
INDONESIA (TIMOR AND ARAFURA SEAS EXT.)

Date of signature: 9 October 1972
Date of ratification: 8 November 1973
Source: ST/LEG/SER.B/18, p. 441

[Not reproduced]

Agreement 38

MARITIME BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND INDONESIA
{ARAFURA SEA EXT.)

Date of signature: 26 January 1973
Date of ratification: 26 November 1974
Source: ST/LEG/SER.B/18, p. 444

[Not reproduced]
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Agreement 39

MARITIME BOUNDARY AGREEMENT BETWEEN ARGENTINA AND URUGUAY

Date of signature: 19 November 1973
Date of ratification: 12 February 1974
Source: Government of Argentina

[Not reproduced]

Agreem.ent 40

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN DENMARK AND CANADA

Date of signature: 17 December 1973
Date of ratification: 13 March 1974
Source: ST/LEG/SER.B/18, p. 447

[Not reproduced]

Agreement 41

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN SPAIN AND FRANCE

Date of signature: 29 January 1974
Date of ratification: 5 April 1975
Source: ST/LEG/SER.B/19, p. 445

[Not reproduced]
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Agreement 42

CONTINENTAL SHELF BOUNDARY AGREEMENT AND AN AGREEMENT TO ESTABLISH
A JOINT DEVELOPMENT ZONE BETWEEN JAPAN AND THE REPUBLIC OF KOREA

Date of signature: 5 February 1974
Date of ratification: 22 June 1978
Source: Government of Japan

[Not reproduced]

Agreement 43

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND SPAIN

Date of signature: 19 February 1974
Date of ratification: 16 November 1978
Source: Limits in the Seas, No. 90

[Not reproduced]

Agreement 44

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND OMAN

Date of signature: 25 July 1974
Date of ratification: 28 May 1975
Source: ST/LEG/SER.B/19, p. 450

[Not reproduced]
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Agreement 45

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDIA AND INDONESIA

Date of signature: 8 August 1974
Date of ratification: 17 December 1974
Source: Limits in the Seas, No. 62

[Not reproduced]

Agreement 46

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN IRAN AND THE
UNITED ARAB EMIRATES

Date of signature: 13 August 1974
Date of ratification: Not yet ratified
Source: Limits in the Seas, No. 63

[Not reproduced]

Agreement 47
MARITIME BOUNDARY AGREEMENT BETWEEN SENEGAL AND (GAMBIA
{NORTH AND SOUTH}

Date of signature: 4 June 1975
Date of ratification: 27 August 1976
Source : Limits in the Seas, No. 85

[Not reproduced]
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Agreement 48

MARITIME BOUNDARY AGREEMENT BETWEEN COLOMBIA AND ECUADOR

Date of signature: 23 August 1975
Date of ratification: 22 December 1975
Source: ST/LEG/SER.B/19, p. 398

[Not reproduced]

Agreement 49

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDONESIA AND THAILAND

Date of signature: 11 December 1975
Date of ratification: 18 February 1978
Source: Office of the Geographer, United States Department of State

[Not reproduced]

Agreement 50

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN PORTUGAL AND SPAIN
{INORTH AND SOUTH)

Date of signature: 12 February 1976
Date of ratification: Not yet ratified
Source: Government of Spain

[Not reproduced]
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Agreement 51
MARITIME BOUNDARY AGREEMENT BETWEEN INDIA AND SRrRI LANKA
{BaY OF BENGAL AND INDIAN OCEAN)

Date of signature: 23 March 1976
Date of ratification: 10 May 1976

SUPPLEMENTARY AGREEMENT

Date of signature: 22 November 1976
Date of ratification: 5 February 1977
Source: ST/LEG/SER.B/19, p. 402

[Not reproduced]

Agreement 52
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MAURITANIA AND
- Morocco

Date of signature: 14 April 1976
Date of ratification: Not yet ratified
Source: Government of Morocco

[Not reproduced]}

Agreement 53

MARITIME BOUNDARY AGREEMENT BETWEEN KENYA AND TANZANIA

Date of signature: 9 July 1976
Date of ratification: In force on signature
Source: Limits in the Seas, No. 92

[Net reproduced]
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Agreement 54

MARITIME BOUNDARY AGREEMENT BETWEEN CUBA AND MEXICO

\ Date of signature: 26 July 1976
Date of ratification: In force on signature
Source: Government of Mexico

[Not reproduced]

Agreement 55

MARITIME BOUNDARY AGREEMENT BETWEEN COLOMBIA AND PANAMA
(CARIBBEAN SEA AND PACIFIC OCEAN)

Date of signature: 20 November 1976
Date of ratification: 30 November 1977
Source: Limits in the Seas, No. 79

[Not reproduced]

Agreement 56

MARITIME BOUNDARY AGREEMENT BETWEEN INDIA AND MALDIVES

Date of signature: 28 December 1976
Date of ratification: 8 June 1978
Source: Limits in the Seas, No, 78

[Not reproduced]
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Agreement 57

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDIA AND INDONESIA

Date of signature: 14 January 1977
Date of ratification: 15 August 1977
Source: Government of India

[Not reproduced]

Agreement 58
MARITIME BOUNDARY AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND
THE UNION OF SOVIET SOCIALIST REPUBLICS

Date of signature: January-February 1977
Date of ratification: In force on signature
Source: 11 TIAS (Bevans) 1216; M. B. Feldman and D. Colson, “The Maritime
Boundaries of the United States”, American Journal of International Law,
Vol. 75, No. 4, 1981, pp. 729-730

[Not reproduced]

Agreement 59

MARITIME BOUNDARY AGREEMENT BETWEEN COLOMBIA AND COSTA Rica

Date of signature: 17 March 1977
Date of ratification: Not yet ratified
Source: Government of Colombia

[Not reproduced]
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Agreement 60

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN ITALY AND (GREECE

Date of signature: 24 May 1977
Date of ratification: 12 November 1982
Source: Government of Greece

[Not reproduced]

Agreement 61

MARITIME BOUNDARY AGREEMENT BETWEEN HAITI AND CuBA

Date of signature: 27 Cctober 1977
Date of ratification: 6 January 1978
Source: New Directions, Vol. VIII, p. 69

[Not reproduced]

Agreement 62
MARITIME BOUNDARY AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND
CuBa

Date of signature: 16 December 1977
Date of ratification: Not yet ratified
Source: Office of the Geographer, United States Department of State

[Not reproduced]
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Agreement 63

MARITIME BOUNDARY AGREEMENT BETWEEN COLOMBIA AND THE DOMINICAN
REPUBLIC

Date of signature: 13 January 1978
Date of ratification: {5 February 1979
Source: Government of Colombia

[Not reproduced]

Agreement 64

MARITIME BOUNDARY AGREEMENT BETWEEN COLOMBIA AND HAITI

Date of signature: 17 February 1978
Date of ratification: 16 February 1979
Source: Government of Colombia

[Not reproduced]

Agreement 65
MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND THE UNITED STATES
OF AMERICA

Date of signature: 28 March 1978
Date of ratification: 24 November 1980
Source: Office of the Geographer, United States Department of State

{Not reproduced]
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Agreement 66

MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND THE NETHERLANDS
(ARuUBA, CURAGAOD, BONAIRE, SABA, AVES ISLAND)

Date of signature: 30 March 1978
Date of ratification: 15 December 1978
Source: Government of the Netherlands

[Not reproduced]

Agreement 67

MARITIME BOUNDARY AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND
MEXICO (CARIBBEAN SEA AND PACIFIC OCEAN)

Date of signature: 4 May 1978
Date of ratification: Not yet ratified
Source: Office of the Geographer, United States Department of State

{Not reproduced]

Agreement 68

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDIA AND THAILAND

Date of signature: 22 June 1978
Date of ratification: 15 December 1978
Source: Government of India

[Not reproduced]
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Agreement 69

MARITIME BOUNDARY AGREEMENT BETWEEN SWEDEN AND THE (GERMAN
DEMOCRATIC REPUBLIC

Date of signature: 22 June 1978
Date of ratification: 20 December 1978
Source: Government of Sweden

[Not reproduced]

Agreement 70
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN TURKEY AND THE UNION
OF SOVIET SOCIALIST REPUBLICS

Date of signature: 23 June 1978
Date of ratification: 15 May 1981
Source: Government of Turkey

[Not reproduced]

Agreement 71

MARITIME BOUNDARY AGREEMENT BETWEEN AUSTRALIA AND Papua NEW GUINEA

Date of signature: 18 December 1978
Date of ratification: Not yet ratified
Source: Government of Australia

[Not reproduced]
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Agreement 72

PROTOCOL SUPPLEMENTARY TO THE CONTINENTAL SHELF BOUNDARY AGREEMENT
OF 10 MARCH 1965 BETWEEN NORWAY AND THE UNITED KINGDOM

Date of signature: 22 December 1978
Date of ratification: 20 February 1980
Source: Atlas of the Seabed Boundaries, p. 30

[Not reproduced]

Agreement 73

MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND THE DOMINICAN
REPUBLIC

Date of signature: 3 March 1979
Date of ratification: 15 January 1982
Source: Government of Venezuela

[Not reproduced]

Agreement 74

MARITIME BOUNDARY AGREEMENT BETWEEN DENMARK AND NORWAY (FAEROES)

Date of signature: 15 June 1979
Date of ratification: 3 June 1980
Source: Government of Denmark

[Not reproduced}
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Apreement 75

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN MALAYSIA AND THAILAND
{GULF OF THAILAND)

Date of sighature: 24 October 1979
Date of ratification: 15 July 1982

MEMORANDUM OF UNDERSTANDING ON THE ESTABLISHMENT OF A JOINT
AUTHORITY FOR THE EXPLOITATION OF THE RESOURCES OF THE SEABED

Date of signature: 21 February 1979
Date of ratification: 24 October 1979
Source: Government of Malaysia

[Not reproduced]

Agreement 76

MARITIME BOUNDARY AGREEMENT BETWEEN FRANCE AND TONGA

Date of signature: 11 January 1980
Date of ratification: In force on signature
Source: Government of France

The geographical co-ordinates of points for this maritime boundary are not yet
available and the boundary depicted in Figure 76 is hypothetical.

[Not reproduced]

Agreement 77

MARITIME BOUNDARY AGREEMENT BETWEEN C0STA RICA AND PANAMA
{CARIBBEAN SEA AND PACIFIC OCEAN)

Date of signature: 2 February 1980
Date of ratification: 11 February 1982
Saurce: Office of the Geographer, United States Department of State

[Not reproduced]
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Agreement 78

MARITIME BOUNDARY AGREEMENT BETWEEN MAURITIUS AND FRANCE

Date of signature: 2 April 1980
Date of ratification: In force on signature
Source: Government of France

[Not reproduced]

Agreement 79
MARITIME BOUNDARY AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND
THE CooK ISLANDS

Date of signature: 11 June 1980
Date of ratification: 8 September 1983
Source; Government of New Zealand

[ Not reproduced]

Agreement 80

MARITIME BOUNDARY AGREEMENT BETWEEN VENEZUELA AND FRANCE

Date of signature: 17 July 1980
Date of ratification: 28 January 1983
Source: Government of Venezuela

[Not reproduced]
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Agreement 81

MARITIME BOUNDARY AGREEMENT BETWEEN BURMA AND THAILAND

Date of signature: 25 July 1980
Date of ratification: 12 April 1982
Source: Government of Thailand

[Not reproduced]

Agreement 82

TREATY BETWEEN NEW ZEALAND AND THE UNITED STATES OF AMERICA ON THE
DELIMITATION OF THE MARITIME BOUNDARY BETWEEN TOKELAU AND THE UNITED
STATES OF AMERICA

Date of signature: 2 December 1980
Date of ratification: 3 September 1983
Source: Government of New Zealand

[Not reproduced]

Agreement 83
CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN INDONESIA AND PArya
NEw GUINEA (PACIFIC OCEAN EXT.)

Date of signature: 13 December 1980
Date of ratification: 10 July 1982
Source: Government of Australia

[Not reproduced]
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Agreement 84

MARITIME BOUNDARY AGREEMENT BEFWEEN FRANCE AND BRAZIL

Date of signature: 30 January 1981
Date of ratification: Not yet ratified
Source: Government of Brazil

[Not reproduced]

Agreement 85

MARITIME BOUNDARY AGREEMENT BETWEEN ST. LUCIA AND FRANCE

Date of signature: 4 March 1981
Date of ratification: In force on signature
Source: Government of St. Lucia

[Not reproduced]

Agreement 86

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN NORWAY AND ICELAND

Date of signature: 22 October 1981
Date of ratification: 2 June 1982
Source: Government of Norway

[Not reproduced|
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Agreement 87
MARITIME BOUNDARY AGREEMENT BETWEEN FRANCE AND AUSTRALIA (CORAL SEA
AND INDiAN OCEAN)

Date of signature: 4 January 1982
Date of ratification: 9 January 1983
Source: Government of Australia

[Not reproduced]

Apreement 88

CONTINENTAL SHELF BOUNDARY AGREEMENT BETWEEN FRANCE AND THE UNITED
KINGDOM

Date of signature: 24 June 1982
Date of ratification: 4 February 1983
Source: Government of the United Kingdom of Great Britain and Northern
Ireland

[ Not reproduced]
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CERTIFICATION

I, the undersigned, L. H. Legault, Q.C., Agent for Canada, hereby cer-
tify that the copy of each Agreement contained in Volume I of
the Annexes to the Reply Submitted by Canada is an accurate copy of
the text of the Agreement available to the Government of Canada,
whether prepared by photographic means or by transcription.

{Signed) L. H. LecauLT, Q.C.
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Volume I1

SUPPLEMENTARY EVIDENCE AND MISCELLANEOUS DOCUMENTS

PREFACE

Part I of this Annex is submitted in support of Part I1, Chapter V
of the Reply Submitted by Canada. It presents supplementary statistical
evidence of the economic dependence of southwest Nova Scotia on
Georges Bank and demonstrates the absence of any comparable depend-
ence in the United States.

Part 11 of this Annex is also submitted in support of Part II,
Chapter V of the Reply Submitted by Canada. It presents supplemen-
tary evidence of the non-statistical and statistical history of the
Canadian fisheries in the Georges Bank area and demonstrates that the
Canadian fishcries in that area have deep historical roots.

Part {1l of this Annex is submitted it support of Part 1l
Chapter IV of the Reply Submitted by Canada. It responds to — and
demonstrates the erroneous assumptions of — certain arguments
made by the United States concerning United States geophysical survey
permits,

Part 1V of this Annex reproduces miscellaneous documents cited in
support of contentions made in the Reply Submitted by Canada.
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PART 1. THE HUMAN DIMENSION:
SUPPLEMENTARY SOCIO-ECONOMIC EVIDENCE
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INTRODUCTION

{. Much evidence has been presented in the Canadian Memorial
and Counter-Memorial respecting the important contribution made by
the Georges Bank fishery to Nova Scotia, and in particular to southwest
Nova Scotia, which is the closest landfall to the disputed fishing grounds
on Georges Bank. The benefits of this fishery are widely distributed
throughout the regional economy of Nova Scotia. The United Siates, in
the Annexes to its Counter-Memorial (Volume 111, Annex 4, Appendix
B), concedes that the dependence of Nova Scotia on the disputed fishing
grounds is greater than that of New England; nevertheless, clsewhere in
its Counter-Memorial, the United States endeavours to dismiss as unim-
portant the economic impact which the United States line, if adopted,
would have on Nova Scotia. Accordingly, this Part presents further sta-
tistical evidence of the economic dependence of Nova Scotia upon
Georges Bank, and the lack of any comparable dependence on the part
of New England in general and Massachusetts in particular.

2, The body of this Part summarizes and places in context the
evidence presented in the technical appendices. Appendix 1 presents a
detailed analysis of the consequences of the United States line for the
economy of Nova Scotia. Appendix 2 reproduces an economic base
model for southwest Nova Scotia for 1971 and 1981, which both
explains and calculates the “multiplier” effect by which the initial eco-
nomic shock of loss of access to Georges Bank would be magnified as it
works its way through the regional economy. Appendix 3 examines the
dependence of the small communities of southwest Nova Scotia on the
resources of Georges Bank, focusing on the Clark’s Harbour area.
Appendix 4 records the relevant activity of the small vessel fleet of
southwest Nova Scotia on the disputed fishing grounds. Appendix 5 out-
lines the growth and diversification of the fish processing industry in
southwest Nova Scotia in reliance on continuing access to Georges Bank.
Appendix 6 reviews Canadian and United States fisheries policies and
government assistance to the fishing industry.
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CHAPTER 1

SUMMARY OF EVIDENCE THAT THE DISPUTED FISHING GROUNDS
ARE OF FAR GREATER ECONOMIC IMPORTANCE TO CANADA AND
NOVA SCOTIA THAN THEY ARE TO THE UNITED STATES AND
MASSACHUSETTS IN TERMS OF EMPLOYMENT AND
GROSS DOMESTIC PRODUCT

3. Canada and the United States agree that employment and
income (gross domestic product or GDP) are appropriate measures for
expressing the significance of fishing activity in its economic dimension’,
With respect to the factor of non-disturbance of established economic
interests, the United States has conceded in the Annexes to its Counter-
Memorial {Volume 111, Annex 4, Appendix B), that more jobs and more
income are created in Canada by the Canadian fishery on Georges Bank
than are created in the United States by the corresponding United States
fishery. This concession is made in absolute terms.

4. Equally important, however, is the relatively greater depen-
dency of Nova Scotia on Georges Bank compared with the relative lack
of economic dependence on the disputed fishing grounds on the part of
the United States and, in particular, Massachusetts. This difference
arises from the contrasting structure of the two economies, and the much
greater social and economic importance attached to the fishing industry
in the five counties of Nova Scotia than in the nine counties of eastern
Massachusetts.

5. Appendix | to this Part provides further evidence in support of
the contentions mn Canada’s Counter-Memorial that the regional
economy of southwest Nova Scotia, in comparison with Massachusetts,
is rural and one-dimensional. Southwest Nova Scotia is not as disadvan-
taged as some other areas of Atlantic Canada, where average unemploy-
ment rates are 3 to 4 percentage points higher than the rate for Canada
as a whote, and personal income per capita is some 20 to 35 percent
lower than the national average® But southwest Nova Scotia has a rela-
tively small population and a narrow economic base. Its communities
depend heavily on financial transfers from the federal government to
maintain a standard of heaith, education and general government ser-
vices comparable to that enjoyed in the more prosperous regions of the
country. The fishing industry is an important element in the regional
economy in general, and in some areas is the sole source of employment
and income. Southwest Nova Scotia accounts for the largest portion of
the value of fish landings in Nova Scotia and for the highest proportion
of individuals dependent on the fishery for their livelihood [Figures |
and 2]. To the extent that southwest Nova Scotia enjoys a marginally
higher standard of living than that prevailing in Atlantic Canada gener-
ally, this situation is owed to its continued access to the fishing grounds
of Georges Bank.

V United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, p. |1,
para. 1Q.

! Canadian Memorial, Annexes, Vol. 1V, sec. 1, Tables A-1 and A-2.
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6. Eastern Massachusetts, in contrast, has a broadly based
economy powered by a strong manufacturing sector. lis rate of unem-
ployment is generally lower than the United States average, and its
wages are generally higher’. The fishing industry ts a small and declining
element in its diversified economy, and therefore fluctuations in the
value of its fishery are of less significance to its population.

7. To assess the relative importance of the Georges Bank fishery
to the economies of Nova Scotia and Massachusetts, the Parties have
agreed that two criteria are of paramount interest*:

{a) the contribution of the disputed fishing grounds to gross domestic
product; and

(&) the contribution of the disputed fishing grounds to employment.

The analysis in the following sections uses Canada’s economic estimates
in relation to southwest Nova Scotia and the United States economic
estimates in relation to New England.

Section I. Contribution of the Disputed Fishing
Grounds to Gross Domestic Product

8. The United States Counter-Memorial asserts that southwest
Nova Scotia fishermen in gencral receive higher incomes than fishermen
elsewhere in the province®. In fact, this is true in large part because the
Georges Bank fishery yields higher than average returns to labour and
capital when compared with other major fisheries of the Atlantic
Region. Three factors account for this:

(a) the principal specics harvested, the sca scatlop, commands a market
price significantly higher per unit of weight than other species;

(b) the sea scailop can be harvested and processed with greater effi-
ciency than other species, thus providing processors with higher
returns; and

(c) the traditional groundfish species (cod and haddock) are of greater
than average size and of higher quality than the same species caught
in most other areas to the north.

* The unemployment rate in Massachuscits, 1980 was 5.6 percent while that of the United
States was 7.1 percent. Per capita person income in Massachusetts, 1980 was
U.S5.510,039 compared to the national average of U.S.$9.480. Employment and Earn-
ings. United States Department of Labor, Bureau of Labor Stalistics, Vol. 29, No. 12
Washington, Governmment Printing Office. December 1982, p. 6. Survey of Currem
Business. United States Department of Commerce, Burcau of Economic Analysis, Vol
62, No. 8. Washington, Government Printing Office, August 1982, p. 57, Sratistical
Abstract of the United States, 1984, United Siates Department of Commerce, Bureau off
the Census, p. 392. See Documentary Appendix 1, Documents |-3,

4 United States Counter- Memorial. Socio- Economic Annex, Vol. 11, Annex 4, pp. 12419,
paras. 11-20.

3 United States Counter-Memorial, Socio-Economic Annex, Vol. IIl, Annex 4, p. 36,
para. 45, footnote 3.
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9. The analys:s set out in Appendix | to this Part demonstrates
that the contraction of fishing industry operations in Nova Scotia that
would result from loss of access to Georges Bank would produce a direct
decline in GDP of $64 million annually®,

10. For the reasons set out in Canada’s Counter-Memorial, the
profitable Georges Bank fishery is able to support a substantial segment
of the offshore fleet and related infrastructure, and also serves as an
important source of revenue for the small vessel fleet. The “ripple effect”
of a decline in the Georges Bank fleet would multiply the initial reduc-
tion in GDP as the downturn worked its way through the economic sys-
tem. Canada estimates this further drop in GDP at $82 million
annually’. If the total drop of $146 million was concentrated in south-
west Nova Scotia, it would represent a decline of 17 percent of the
annual regional GDP of southwest Nova Scotia [Figure 3].

11. The United States, on the other hand, claims that its Georges
Bank fishery contributes a total of approximately U.S.$58 million to the
New England economy®. This represents 0.1 percent of the regional
economy of eastern Massachusetts. The United States does not empha-
size this relatively insignificant drop in GDP: first, because this income
“loss™ is likely recoverable from the large part of Georges Bank that
would be left within undisputed United States jurisdiction; and secondly,
because the United States does not suggest that a decline in GDP of this
magnitude {(even if it occurred) would have any significant impact on the
economic vitality of Massachusetts.

12. In making its assessment of relative economic dependence,
therefore, the Court is invited to weigh a loss of $146 million in a
regional GDP of $860 million in southwest Nova Scotia, against a loss of
U.S.558 million in a regional GDP of U.5.§51,500 million in eastern
Massachusetts®. Expressed in terms of income, therefore, Canada’s
dependence on the disputed fishing grounds is approximately 150 times
greater than that of the United States.

¢ Appendix 1, Table 1, p. 32. Data from 1980, the latest year for which information is
available on most variables under consideration. are used throughout Part 1 of this
Annex.

T Appendix 1, sec. 1, Table 1, p. 32.
& Appendix 1, Table 2, p. 33.

? The nine counties of eastern Massachusetts account for 79 percent of the total state pay-
roll in 1980. It is therefore assumed that these counties account for 79 percent of state
GDP. Massachusetts GDP in 1980 was U.5.$65,154 million. Therefore the GDP of east-
ern Massachusetts is estimated to be U.5.351,500 million. County Business Patierns,
1980, Massachusetts, United States Department of Commerce, Bureau of the Census,
CBP-86-23, March 1982, Table 1E, p. 21. (Hereinafter cited as Counry Business Pat-
terns, 1980, Massachusetts.) Due to the number of references to this document, excerpts
have not been appended to this Volume. The document has been deposited in full with
Canada’s Reply. New England Economic indicators, Federal Reserve Bank of Boston,
Boston, Massachusetts, June 1982, p. A-5. See Documentary Appendix 2.
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Section 1I. Contribution of the Disputed Fishing
Grounds to Regional Employment

13. A second useful comparison is to measure the number of jobs
put at risk by the respective claims of the Parties. Appendix | to this
Part demonstrates that the loss of access to Georges Bank would result
in the permanent disappearance of approximately 2,250 full-time jobs in
direct fishing activity in Nova Scotia, 1,550 in fish harvesting and 700 in
fish processing'®. The loss of these jobs would be confined to southwest
Nova Scotia. Manufacturing supply and service companies whose opera-
tions depend in whole or in part on the fishing industry would also be
adversely affected as fishing activity declined. The reasons for this
“multiplier” effect are outlined in Appendix 2. This wider impact would
ultimately result in further losses of employment. Canada estimates
these further losses at about 1,350 full-time jobs''. Thus, the total per-
manent loss of employment arising from loss of access to Georges Bank
would be in the range of 3,600 full-time jobs. This represcnts 8 percent
of the employed work force in southwest Nova Scotia'.

14, The United States has estimated that the noriheastern por-
tion of Georges Bank supports 430 jobs in fish harvesting and 453 jobs
in fish processing in New England. The United States asserts that these
jobs, in turn, indirectly support another 617 jobs". Thus total employ-
ment claimed by the United States to be directly or indirectly supported
by its fishery on the northeastern portion of Georges Bank is 1,500 jobs.
This represents 0.08 percent of the regional work force of eastern Massa-
chusetts'. But, in fact, the United States does not claim that even these
jobs would necessarily be at risk if the Court adopted the single mari-
time boundary proposed by Canada, because more than half of the fish-
ing grounds of Georges Bank would remain within undisputed United
States jurisdiction. (Under the United States definition of Georges Bank,
the area within undisputed United States jurisdiction is considerably
greater still.)

15. In assessing the relative economic dependence of the Partics
on the disputed fishing grounds, therefore, the Court is invited to weigh
the loss of 3,600 jobs in a regional employment base of 47,000 jobs in
southwest Nova Scotia, against the possible loss of 1,500 jobs in a
regional employment base of 1,780,300 jobs in eastern Massachusetts. In
employment terms, accordingly, Canada’s dependence on the disputed
fishing grounds is 100 times greater than that of the United States.

16. On the basis of the income and employment analysis set out
in Appendix ), it is clear that Canada has a far greater cconomic

' Appendix |.sec. 11, pp. 34-35, paras. 3-6.

" Appendix 1. sec. |. Table 1, p. 32.

12 The Labour Force, 1980, Statistics Canada, Catalogue 71-001, 1980, Table t10. p. 130.
See Documentary Appendix 3.

13 Unjted States Counter-Memorial, Socio- Econontic Annex, Yol, 111, Annex 4, Appendix
B, Iatroduction, Table 2, p. 3.

Y County Business Patierns, 1980, Massqchusens, Tabie 1E, p. 21.
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dependence on the disputed fishing grounds than does the United States.
This conclusion holds true whether dependence is measured in absolute
terms, i.e., the total contribution made by the disputed fishery to the
economy of each of the Parties, or in relative terms, i.e., the importance
of this contribution in relation to the respective economies of the Parties.
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CHAPTER 11

SUMMARY OF EVIDENCE THAT THE CANADIAN LINE WOULD CAUSE
LITTLE DISTURBANCE TO THE ECONOMIC ACTIVITIES OF THE
UNITED STATES WHEREAS THE UNITED STATES LINE
WOULD OBLITERATE CANADA'S ESTABLISHED ECONOMIC INTEREST
IN GEORGES BANK

17. The Canadian line would lcave the relevant New England
ports with fishing grounds on Gceorges Bank whose long-term vields
greatly exceed the traditional level of fishing effort from these same
ports. In the period from 1969 to 1978, on the whole of Georges Bank,
United States lishermen caught an annual average of $16.1 million of
fish'*, The Canadian line would leave, within United States jurisdiction,
fishing grounds on Georges Bank having long-term annual yields of
$48.6 million, thus allowing for a 200 percent increase in United States
fishing effort in fishing grounds on Georges Bank to the south and west
of the Canadian ling'. The effect of the line proposed by the United
States is, of course, to leave Canada with no fishery whatsoever on
Georges Bank (sce Tables | and 2).

18. United States catches northeast of the Canadian line, in the
period from 1969 to 1978, averaged $9.7 million annually, Canadian
catches southwest of the United States adjusted perpendicular line ave-
raged $39.8 million annually during the same period"”. Measured in
these terms, the magnitude of Canada’s dependence on the disputed area
is 300 percent greater than that of the United States, even before taking
inta account the relatively greater impact each dollar of loss would have
in Nova Scotia as compared with Massachusetts.

19. 1In its Counter-Memorial, the United States has claimed that
Massachusetts fishermen have no other fishing grounds to which they
could switch their operations'. This is not the case. To begin with, the
United States would retain more than half of Georges Bank within its
jurisdiction following confirmation of the Canadian line; moreover, in
recent history, the Massachusetts fleet has demonstrated conclusively
that fishing grounds south and west of Georges Bank are adequate for its
needs. In the mid-1960s, the Massachusetts feet voluntarily shifted its
activities away from Georges Bank for a number of economic reasons
that were not associated with this dispute in any way. These reasons are
outlined in the New England Fishery Management Council’s Scallop
Management Plan'®:

'$ Based on average annual landings valued at 1978 Canadian prices.

16 Appendix 1, Tables 22 and 26.

" Northwest Atlantic Fisheries Organization, unprocessed computer tapes. Relevant
extracts or printouts from these tapes may be made avaitable to the Agent for the United
States or Lo the Court upon reguest.

* United States Counter- Memortal, p. 216, para. 347,

'* New England Fishery Management Council, Fishery Management Plan. Final Environ-
mental Impact Statement, Regulatory Review for Atlantic Sea Scallops (Placopecten
magelanicus). January 1982, pp. 33 and 36. See Documentary Appendix 4.
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(a) the discovery of more productive scallop beds in the Great South
Channel and Mid-Atlantic areas, which offered New England fish-
ermen the double advantage of higher catches per unit of effort and
fower operating costs owing to their greater proximity to New Eng-
land ports;

(b) prices for finfish rose more rapidly than scallop prices in the early
1960s, causing many vessel owners to switch to other operations
{many New England vessels are multi-purpose and easily converted
to other uses);

() increased competition from Canadian fishermen who, operating on
the same economic principles that caused their United States coun-
terparts 1o move to more productive grounds, saw eastern Georges
Bank as offering a promising fishery relative to other areas.

20. The United States itself refers to the period from 1965 to
1978 as demonstrating the flexibility and adaptability of the Massachu-
setts fleet®. It is to be presumed that these qualities have endured and
that the Canadian line would impose no real hardships on the United
States.

TABLE 1

Georges Bank: Estimated Yield and Percentages of Total Biomass to
the East and West of the Canadian Line

Total Bio-

mass in 57.e Yield in 57e Yield on

East of the Available Georges Bank

Yield Canadian East of the West of the
Species in 5Ze! Line? Canadian Line | Canadian Line
(mt) (%) (mt) (mt)

Scallops 9.000 73 6.570 1.569
Caod 33.250 39 12.968 7.422
Haddock 42,000 49 20.580 8.653
Pollock 6,800 20 1,360 2,700
Cusk 1.200 21 252 427
Silver Hake 50,000 18 9.000 21,508
Red Hake 25.000 22 5.500 13.336
White Hake 2.000 10 200 847
Redfish 4,800 4 192 2,017
Herring 87.200 26 22,672 26,830
Mackerel 102.000 28 28,560 46,598
Yellowiail Flounder 7.000 40 2,800 2,218
Other Groundfish 10,000 29 2.900 3.452
Argentine 5.000 77 3,850 71
ltlex Squid 20,588 12 2,471 7.922
Loligo Squid 6,471 15 971 2,615
Offshore Lobster 1,200 29 348 kya|

* Based on resource forecasts and biological estimates.

! Calcutated from M. Pennington: “Efficient Estimators of Abundance, for Fish and
Plankton Surveys.” Biometrics. Vol. 39, 1983,

® United States Memorial, p. 50, para. 83.



TABLE 2

Canadian and United States Total Landed Values from Georges Bank, 1969-1978
Compared to What They Might Attain on Georges Bank on Either Side of the Canadian Line

Canadian Landed Canadian Potential U.S. Landed U.S. Potential
Yalues From GB Landed Values Increase Values From Landed Values Increase
1969-1978 57ej, 57em (Decrease) GB 1969-1978 57.¢h, 5Z.en {Decrease)
Species (B3] (&3] (%) &} (%) (%}
Scallops 31,873,114 31,522,860 (L) 3,406,580 7,528,062 121
Cod 1,053,342 3,605,104 242 1,895,960 2.063,316 9
Haddock 1.052.595 3.334.900 692 1916455 3,504,463 83
Pollock 371,484 208,080 (44) 196,605 413,100 110
Cusk 68,880 30,240 (56) 12,360 51,240 315
Silver Hake — 3,129,840 — 855,142 7.479.622 775
Red Hake — [.561,505 — 2,839 3,786,224 133.265
White Hake 13,640 24,800 852 28,644 105,028 267
Redfish 25,870 38,208 438 246,561 401,383 63
Herring 359,100 4,285,008 1093 — 5,070,870 -
Mackerel 4,427 6,654,480 150.216 233 10,857,334 4,659,700
Yellowtail Flounder 12,663 562.800 4,344 2,549,685 445818 (83)
Other Groundfish 59,725 1,903,328 3.087 2,880,588 2.265.616 20
Argentine — 577.500 — — 10,650 —
Illex Squid 2,331 822,843 35,200 8,658 2,638,026 30,369
Loligo Squid — 323,343 s — 870,795 —
Offshore Lobster 537,280 1,168,584 118 2,065,170 1,077,918 (48)
Total 35,434,451 64,753,423 83 16,065,080 48,569 467 202

VAVNYD 40 ATdAH OL SIXANNY r1-c1l
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CHAPTER IH

SUMMARY OF EVIDENCE THAT THE IMPACT OF LOSS OF ACCESS
TO ALL OF GEORGES BANK ON THE COMMUNITIES OF SOUTHWEST
NOVA SCOTIA WOULD BE GREATER IN BOTH RELATIVE AND ABSOLUTE
TERMS THAN THE IMPACT OF LOSS OF ACCESS TO PART GF
GEORGES BANK WOULD BRE ON THE COMMUNITIES OF
EASTERN MASSACHUSETTS

Section I. Canada

21. The United States contends that the loss of the Georges Bank
fishery would be “significant” in only five communities of southwest
Nova Scotia?'. The impact, in reality, would be felt throughout south-
west Nova Scotia. It is true that the five communities of Lunenburg,
Riverport, Saulnierville, Liverpool and Yarmouth are heavily dependent
upon Georges Bank and would suffer serious and continuing financial
damage as a result of loss of access. Smaller communities throughout the
region, however, are also dependent on Georges Bank, as Appendix 3 to
this Part demonstrates. The economic shock they would sustain would
weigh heavily on the social and cultural well-being of the ¢ntire popula-
ton,

() 22. Figures 27 and 28 of the Canadian Memorial itlustrated the
concentration of landings of finfish, scallops and lobster in southwest
Nova Scotia. Figures 29 and 30 of the Canadian Memorial illustrated
another aspect of this concentration by showing the extensive network of
processing plants in southwest Nova Scotia closest to Georges Bank.
These smaller processing plants do not rely for their raw fish on the off-
shore fleet that generally operates out of the five principal ports identi-
fied by the United States. The mainstay of their activities is the “‘small
vessel” fleet. As explained in Canada’s Memorial and Counter-
Memorial, many of these smail vessels regularly fish Georges Bank, so
that loss of access to the disputed fishing grounds would significantly
damage the small communities closest to Georges Bank. Appendix 4 to
this Part presents further evidence of the activities of the small vessel
fleet on Georges Bank.

23, The same small communities that provide the home ports for
the small vessel fleet also supply the men to crew the large offshore ves-
sels and are supported to a substantial degree by the income thus gener-
ated. This is an additional element of their dependence on Georges Bank,
over and above the activities of the small vessel fleet that represent their
economic backbone.

24. Central Port Mouton is an example of 2 community not
acknowledged by the United States to be vulnerabie to damage as a
result of loss of access to Georges Bank. Yet, in 1978, 36.7 percent of .
the value of Central Port Mouton’s landings came from Georges Bank?2.

W United Stares Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, pp. 25-26,
paras. 25-26.

2 Canadian Memorial, Tabic 5, p. 76, para. 156.
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The community’s fish plant began operations 35 years ago. employing
three people in saltfish production. Following a decade of slow growth,
the company concerned became actively involved in the Georges Bank
scallop fishery. Scallops made an important contribution to the overall
profitability of the company and provided the basis for the considerable
expansion of harvesting and processing capacity it experienced during
the 1960s. The company now produces a full range of groundfish,
pelagic and shelifish products. In addition to the fish supplied by its
own fleet of cight offshore vessels, the company buys fish from about
100 independent inshore fishermen from Port Hebert to Western Head.
In all, some 400 people rely on this company for a livelihood: 200 in fish
processing, 100 on the company's vessels and 100 or so as inshore fisher-
men. Over the past decade, the Georges Bank scallop fishery has
accounted for 61.4 percent of the company’s gross revenues?. In most
years, the company makes no profit from its groundfish operations.
Were it not for the Georges Bank scallop fishery, the plant would have
closed. If the plant now had to be closed as a result of loss of access to
Georges Bank. the loss of employment and income would not be limited
to that generated by the scallop fishery alone. but would also extend to
all aspects of the company’s operations.

25. Another example of the pervasive economic influence of
Georges Bank In southwest Nova Scotia may be found in Saulnierville.
The fish plant in Saulnierville began as a family business in 1946, pro-
ducing herring products for the cxport market. The company concerned
became active in the scallop fishery in the fate 1950s and built on its ini-
tial success 1o become one of Nova Scotia’s largest independent harvest-
mg and processing companies. In addition to its main facilities in Saul-
nierville, the company owns and operales seven other plants, four in
southwest Nova Scotia, one in Prince Edward [sland and two in Quebec.
[t is also the exélusive buyer of groundfish from three other plants in
southwest Nova Scotia. Although it relies principally on its own fleet of
17 offshore vessels for its source of raw fish, the company purchases
from independent inshore fishermen as well. [t produces a full range of
fresh, frozen and cured groundfish, pelagic and shelifish products. and it
provides direct employment for about 1,000 people, only 300 of whom
are directly involved in the Georges Bank scallop fishery. This company
acknowledges that it has grown 10 its present size largely on the strength
of Georges Bank scallop revenues™. The profitability it now enjoys
depends, to a substantial degree. on its continued success in this scallop
fishery. A loss of access to Georges Banks would probably spell ruin for
this company and its affiliated enterprises, and would result in the loss of
livelihood for all its employees. The hardships would not be confined 10
Saulnierville but would also directly affect another 10 or so small com-
munitics in southwest Nova Scotia in which the company cither carries
on business or depends upon for its manpower requircments.

¥ Based on interviews and confidential financial records of C. W. McLeod Fisheries Ltd.
* Based on interviews and confidential financial records of Comeau’s Seafoods Limited.
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26. Yet another example of community dependence on Georges
Bank is provided by the group of settlements known as Clark’s Harbour.
Clark’s Harbour (which, of course, was not included by the United
States in its list of five ports that would be damaged by loss of access to
Georges Bank) consists of 20 communities with a total population of
8,500, of which approximately 3,400 are dependents. Four thousand peo-
ple are employed; 72 percent are in fishing or fish processing jobs and an
additional 5 percent are in fishery-related jobs such as shipbuilding and
boat repair®.

27. In 1978, Clark’s Harbour received an estimated 20.2 percent
of its groundfish landings from Georges Bank®*. The interdependence of
these communities, as demonstrated in Table 5 of Appendix 3, causes
the economic benefits of these landings to be distributed throughout the
community cluster. The impact of the loss of these landings would be
significant to all of the communities in Clark’s Harbour. It would
increase the already unacceptably high unemployment rate of the area,
and rob the local population of any degree of economic security in the
future.

28. From the evidence presented by Canada in its earlier plead-
ings and in this Part, the following conclusions are obvious. [n most com-
munities of southwest Nova Scotia, the fishing industry provides the
main source of employment and income. The Georges Bank fishery is a
key component of this industry. Continued access to Georges Bank is
vital to the fishery, and therefore vital to the economic livelihood of
these communities. While it is true that the five leading ports identified
by the United States have most at stake in purely financial terms, any
analysis of the dependence of southwest Nova Scotia would be incom-
plete without taking into account the smaller communities aiong the
coast that have come to rely on continued access to the fishing grounds
now in dispute.

29. The evidence presented in Appendix 3 to this Part is illustra-
tive of the dependence of the smaller communities of southwest Nova
Scotia on Georges Bank. These communities.have no counterparts in the
fishing ports of eastern Massachusetts.

Section II. The United States

30. The United States fishing vessels that engage in the Georges
Bank fishery are concentrated in ports within 60 miles of Boston, a met-
ropolitan area of 2.8 million people?”. None of these ports exhibits com-
parable dependence on the disputed fishery grounds of Georges Bank:
first, because none of these ports relies on the fishing industry to a com-
parable degree; secondly, because these ports are neither as small nor as

25 Appendix 3, Table 2, p. 131.

* Appendix 3, Table 6, p. 136.

71980 Census of Population, Characteristics of the Popuiation, General Population
Characteristics. Massachusetts. United States Department of Commerce, Bureau of the

Census, Vol. 21, Chap. B, Part 23. Washington, Government Printing Office, June 1982,
Table 14, p. 23-7. See Documentary Appendix 5.
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isolated as their counterparts in southwest Nova Scotia; and thirdly.
because the population of these fishing ports has rcady access to alterna-
tive jobs in the diversified economy of the United States eastern sea-
board. But even if a significant dependence existed (which Canada
denies), the minor adjustments in {ishing activities that would be neces-
sary because of the Canadian line would be easily accommeodated within
the existing Massachusetts economy.

31. In eastern Massachusetis, particularly the Boston-dominated
counties, the service sector itself accounted for | million jobs in 1980,
69 percent of total regional employment®. Fish harvesting accounts for
less than 1,000 jobs, being merely 0.07 percent of regional employment,
and its contribution to total regional employment has been steadily
declining since World War 11*.

32. Further south, the Cape Cod counties of Barnstable, Nan-
tucket, d@nd Dukes exhibit significantly different employment patterns.
The predominant focus in these counties is on tourism. They have sig-
nificantly higher proportions of total employment in the “‘hotels and
other lodging places” sector than any of the other counties®. Retail
trade and tourism in 1980 accounted for 16,000 jobs, or 40 percent of
the total in the three counties’'. Commercial fishing accounted for few
jobs, and apparently none of these jobs was in any significant way
related to the Georges Bank fishery™.

33, Still further south, Bristol County, in which the important
fishing port of New Bedford is located, is heavily oricnted toward manu--
facturing, with 77,000 jobs (47 percent of its total employment)
accounted for by that sectar. Fishing aad fish processing account for
about 2,500 jobs, being 1.5 percent of county employment and much of
this employment is dependent upon imports of frozen fish*’. Employment
in Plymouth County is dominated by rctail trade, manufacturing, and
services with few jobs in the fishing industry,

34, It is evident, therefore, that the secondary (manufacturing)
and tertiary (service) sectors are dominant in eastern Massachusetts.
There is little reliance on primary industry activity in general or fishing
activity in particular. Only 0.2 percent of total employment is accounted
for by the agriculture services/{orestry/fisheries sector, in which wages
are generally lower®. This sitvation stands in stark contrast with south-

B County Business Patterns. 1980, Massachusetts. Table 2, pp. 34-40, 51-59, 60-66 and
71-79.

B County Business Patterns, 1980, Massachusetts. Table 2, pp. 34-40, 51-59, 60-66 and
71-79,

0 County Business Patrerns, 980, Massachuseits. Table 2, pp. 22-79.

3 County Business Patterns, 1980, Massachusetts. Table 2, pp. 22-24, 33-34 and 59-60.

3 Canadian Counter-Memorial_ p. 56, para, 136 and footnote 81.

N County Business Patierns, 1980, Massachusetts, pp. 27-33.

M County Business Parterns, 1980, Massachusells, pp. 66-71.

¥ County Business Patterns, 1980, Massachusents, pp. 22. 27, 33, 34, 51, 59, 60, 66
and 71.
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west Nova Scotia, where 13 percent of total employment is accounted
for by these primary industries?,

35. The obvious conclusion is that the economic impact of [oss of
access to all of Georges Bank in the communities of southwest Nova
Scotia would be greater in both relative and absolute terms than the
impact of the loss of access to part of Georges Bank would be in the
communities of eastern Massachusetts. In summary, the community
impact of the Canadian line in eastern Massachusetts would be negli-
gible, whereas the impact of the United States line on the communities
of southwest Nova Scotia would be serious, immediate and inequitable.

* Appendix 1, Table (8, p. 47,
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CHAPTER IV

SUMMARY OF EVIDENCE REFUTING THE UNITED STATES ALLEGATION
THAT ECONOMIC LOSSES CREATED BY LOSS OF ACCESS TO
GEORGES BANK WOULD BE OFFSET BY ALTERNATIVE EMPLOYMENT
OPPORTUNITIES IN SOUTHWEST NOVA SCOTIA

36. The United States alleges, without any supporting analysis,
that even if more jobs and income would be lost in Nova Scotia (as a
result of the United States line) than in Massachusetts (as a result of the
Canadian line), those engaged in the Georges Bank fishery and its
related businesses would find other job opportunities in southwest Nova
Scotia¥’. This allegation is patently unsupportable. Nova Scotia suffers
chronic unemployment. If viable employment opportunities did exist in
the fishing industry, or in any other industry in Nova Scotia, they would
have already been exploited.

Section L. Alternative Fishing Employment

37. In contrast with Massachusetts, Nova Scotia lacks fishing
alternatives for the fishermen and plant workers that are dependent on
Georges Bank for their livelihood. The United States readily concedes
that scallop resources available to Canada on the Scotian Shelf and else-
where are insignificant when compared with those of Georges Bank.
Estimates based on 1981 fishing patterns suggest that, at most, three of
the 77 scallop vessels presently operating in the disputed area could be
accommodated in areas other than Georges Bank?®, Since catch per unit
of effort would be lower on the Scotian Shelf and elsewhere, this ves-
tigial offshore scallop fleet of three vessels would be, at best, a marginal
presence, rather than a generator of high incomes and profits.

38. Diverting the remaining vessels to groundfish would be
impossible. The groundfish stock in subarea 4 is already under severe
pressure. The Kirby Task Force Report, cited by the United States as an
authoritative study, states that there is alrcady excessive harvesting
capacity in all areas except off the northeast coast of Newfoundland and
Labrador®. Unallocated resources consist of less attractive species fike
redfish and pollock and are concentrated on the northeastern Scotian
Shelf. Groundfish in the northern fishing grounds are out of reach for
the small scallop vessels, and even the larger scallop vessels could not
battle the northern ice conditions. Loss of access to Georges Bank would
therefore mean that 97 percent of the scallop fleet now active on
Georges Bank would have to be scrapped.

3 United States Counter- Memorial, Sucio- Economic Annex. Vol. 111, Annex 4, pp. 43-46,
paras. 57-68. Contrary to the United States allegation, in 1982 all 77 Canadian offshore
scallop vessels were in operation.

¥1n 1981, 97 percent of Canadian scaflop fandings came from Georges Bank. Cerverds
paribus 3 percent of the offshore scallop fleet (three vessels) could be deployed else-
where. Appendix 1. Table 13. p. 43.

¥ Task Force on Altlantic Fisheries; Navigaring Troubled Waters, A New Policy for the
Atlantic Fisheries. Ottawa, Supply and Services Canada, 1983, Table 2.4, p. 24. See
Documentary Appendix 6.
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39. Relocation of the smaller groundfish wvessels of less than
65 feet in length would be impossible. Small boat fishermen would be
forced out of the fishing industry owing to existing overcapacity in the
near shore fishery. This would be particularly detrimenial to southwest
Nova Scotia because the area contains the highest proportion of full-
time fishermen (i.e., those dependent upon the fishery for 100 percent of
their income} in Nova Scotia [Figure 1. Since conversion or relocation
to another fishery would not be feasible, fishermen would have to look to
other alternative employment. In southwest Nova Scotia, however, non-
fishing employment alternatives are equally unavailable.

40. Gengerating non-fishing employment by the creation of new
manufacturing enterprises directed at national and international mar-
kets, as is suggested somewhat fancifully by the United States in its
Counter-Memaorial®, is not a serious possibility for southwest Nova
Scotia. Lack of capital, raw materials and service infrastructure, and the
costs of transporting finished products to the major population centres in
central Canada or elsewhere, render the suggestion impracticable, as
experience has demonstrated*. Where governments have on occasion
assisted the establishment of such enterprises. as in the case of the
Michelin tire plant in Bridgewater, Nova Scotia, the United States has
beeri in the forefront of those objecting to the marketing of their prod-
ucts on the grounds of “unfair competition®?™,

Section (1. Non-Fishing Alternative Employment
A. FORESTRY

41. The quality of southwest Nova Scotia’s forest resources is
poor. This fact has been well-documented and is illustrated in maps pub-
lished for purposes unrclated to this dispute by the Canada Land Inven-
tory. Figure 4 reveals that the majority of land in southwest Nova Scotia
is rated as having “moderately severe limitations™ or “scvere Hmitations™
10 the growth of commercial forests. Secondary activity based on fores-
try resources is largely limited to products produced for focal use, such
as building supplies, small fishing boats and lobster traps®. Alternative

O United States Counter-Aemorial. Socio-Economic Aunnex, Vol, 11, Annex 4. p. 16,
para. 68, .

# South Western Nova Scotia Swdy Team: The Ecomnontic and Social Base of South
Western Nova Scotig, A Swudy Prepared for the Nova Scotiz Department of Municipal
Affairs, Community Planning Division, May 1977, pp. 183-184. See Documentary
Appendix 7. ‘

2R, V. Guido and M. F. Morrone: “The Michelin Decision: A Possible New Direction for
U.S. Countervailing Duty Law™. in J. H. Jackson, ed.: Legal Problems of International
Economic Relations Cases. Materials and Text on the National and Inmternational
Regutation of Transnational Economic Refarions. Si. Paul, University of Michigan,
1977, pp. 789-801. Canadian Counter-Memorial, Annexes, Vol, IV, Annex 44,

9 South Western Nova Scotia Study Team: The Econonic and Social Base of South
Western Nova Scotia, A Study Prepared for the Nova Scotia Depariment of Municipal

Affairs, Community Planning Division, May 1977, p. 139. Sece Documentary
Appendix 7.
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employment opportunitics for displaced fishermen in the forestry sector
are virtually non-existent.

B. AGRICULTURE

42, A poor resource base and lack of market proximity also
explain why there is little potential for agricultural development in
southwest Nova Scotia, Figure 5 shows Nova Scotia’s poor soil capabii-
ity for agriculture. Most of southwest Nova Scotia is categorized as hav-
ing “‘no capability” for crops or permanent pasture. Other areas are clas-
sified as having “severe™ or “moderately severe™ limitations that restrict
the range of crops or require special conservation practices. An addi-
tional canstraint on the agricultural resource basc of southwest Nova
Scotia is the climate. The region is characterized by a short, cool grow-
ing season and inadequate sunlight. Thus, southwest Nova Scotia’s
agricultural sector also offers little hope of alternative employment
opportunitics for displaced fishermen.

C. MANUFACTURING

43. The United States suggests that displaced fishermen would be
able to find jobs in the manufacturing industry in southwest Nova
Scotia. But modern methods of manufacturing — technological develop-
ment characterized by cconomies of scale in mass production, market
orientation, and highly complex and technical production processes —
have left this region in a severely disadvantaged position.

44.  Existing manufacturing activity in southwest Nova Scotia is
predominantly resource-oriented. The majority of all establishments with
25 or more employees are fish processing/wholesaling enterprises, and
many of the others are suppliers to the fishing industry. Apart from the
Michelin tire plant in Bridgewater, the only other manufacturing estah-
lishments in the region are pulp and paper or wood products firms, a tex-
tile plant, a few handicraft establishments and some printing and pub-
lishing enterprises*.

45. The Michelin tire plant, which is not locally resource-based,
is a large facility calering to national and international markets. The
plant would not exist in the area without substantial assistance from the
government. It is unlikely that other large-scale manufacturing of this
type could be established in the region without government assistance.
The limited size of the local and regional market, the high cost of trans-
porting finished products from southwest Nova Scotia to national and
international markets, and the absence of local labour with the appropri-
ate professional and technical skills required to sustain modern, large-

“ Nova Scotig Directory of Mamifacturers, 1979-1980. Halifax, Department of Develop-
ment, March 1980, pp. Tan. 5-6 and 14-19; Canadian Counter-Memorial, Annexes,
Yol. [V, Annex 54.
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scale manufacturing enterprises, are elements that inhibit such develop-
ment. However, as Figure 6 demonstrates, diverse employment oppor-
tunities exist in the eastern Massachusetts manufacturing sector.

D. Tourism

46. Tourism is a basic industry that may provide some alternative
employment opportunities for displaced fishermen and plant workers,
notwithstanding such local disadvantages as cold waters for swimming
and foggy weather. Southwest Nova Scotia’s coastal scenery and pic-
turesque fishing communities are classic tourist attractions. As well,
numerous small harbours provide suitable moorings for recreational
boats.

47. On the other hand, a major impediment to the development
of tourism in southwest Nova Scotia is its remote location relative to the
major tourist flows to the rest of the province. There are only six major
surface entry points to the province: four by car ferry (Digby, Yar-
mouth, Caribou, and North Sydney), and two by highway (Amherst and
Tignish). The majority of road travellers enter the province on the
Trans-Canada Highway at Ambherst, far away from southwest Nova
Scotia, and they can visit the province's major tourist attractions, such
as Louisbourg in Cape Breton and Halifax in central Nova Scotia, with-
out passing through the southwestern portion of the province at all*,

E. OFFSHORE QIL AND GAS

48%. The United States contends that the offshore oil and gas
industry in Nova Scotia is on the verge of tremendous expansion*. This
contention is based on a misunderstanding of the relevant data. The
Venture field (which is now the subject of exploratory activity) is outside
the relevant area and is serviced from Halifax and the Cabot Strait area
rather than the ports whose boats fish the northeastern portion of
Georges Bank.

49. If the Venture field is developed, there is no question that a
number of full-time jobs would be created. However, most of these jobs
will have a short lifespan and will exist only for the four or five year
development period. Further, 2 majority of these jobs will require per-
sons with considerable technical skill and direct experience in offshore
gas production. Displaced fishermen are unlikely to possess these qualifi-
cations. It is estimated that after 15 years of operation only 44 percent
of workers currently engaged in east coast offshore exploration activity

¥ Visitor Travel 10 Nova Scotia, 1978. Department of Tourism, Province of Nova Scotia,
1978, pp. 11-12. See Documentary Appendix 8.

4 {nited States Counter-Memorial, Socio-Economic Annex. Vol. Ill, Annex 4, p. 44,
para. 60.
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are Nova Scotians®’. In the North Sea, where many oil and gas fields
have commenced production in the past decade. few fishermen made the
transition from fishing to oil drilling, notwithstanding the considerable
decline in fishing industry employment in relevant European coastal
States. A 1980 survey of some 2,000 crew members on 225 supply ves-
sels operating in the United Kingdom showed that only 85 originally
worked in the fishing industry®*. There is no reason to believe that the
employment prospects for unemployed fishermen in southwest Nova
Scotia would be any different.

50: The conclusion to be drawn from this analysis is that there is
no basis for the United States suggestion that the economic dislocation
to southwest Nova Scotia resulting from a loss of access to Georges
Bank could be absorbed by other economic activities in that region. This
fanciful hypothesis is mere empty assertion that cannot withstand serious
examination.

# Canada Oil and Gas Lands Administration. unpublished datu aggregated from Canada
Benefit Plans. August 1983,

BG. A Mackay: The UK North Sea Experience, A Report for Mobtle Oil Canada Lid.,
and DPA Consulting, November 1982, p. 55, para, 7.24. See Documentary Appendix 9.
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Appendix 1
THE REAL CosT OF LOss oF Access TO GEORGES BANK
INTRODUCTION

1. This Appendix provides estimates of the direct and indirect
employment and GDP generated by fishing activities on Georges Bank.
It is divided into four sections. Section | presents summary tables show-
ing the relative importance to Canada and the United States of the
employment and GDP generated by the fishing activities of the Parties
on the northeast portion of Georges Bank. Section [l sets out the
approach used by Canada in estimating direct employment and GDP so
generated, and outlines some of the errors committed by the United
States in preparing its estimates of the contribution of Georges Bank to
these measures of economic activity. The basis for Canada’s estimates of
indirect and induced employment and GDP generated by fishing on
Georges Bank is outlined in Section II1. Section IV contains supplemen-
tary statistical tables.

Section 1. The Relative Importance to Canada and the
United States of Employment and GDP Generated
by Fishing Activities on the Northeast Portion
of Georges Bank

2. The estimates prepared by Canada use 1980 data to ensure
direct comparability with the United States own estimates of employ-
ment and GDP arising from its fishing activities on Georges Bank.
Although that year lies outside the period Canada considers relevant for
the present proceedings, the estimates of Canadian employment and
GDP arising from fishing on Georges Bank would vary little over the
past two decades, regardless of the year chosen for the analysis. The
choice of 1980 as a base year, however, does lead to unrepresentative
and unduly favourable results in the case of the United States. This is
clear from the Jandings data shown in Table 27 of this' Appendix, which
reflect very little United States fishing activity on the northeastern part
of Georges Bank prior to 1980.
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TABLE 1

Total Direct and Indirect Employment and GDP' Generated by
Canadian Fishing on the Northeast Portion of Georges Bank, 1980

Proportion of Total
Economy
Absolute Southwest Nova
Value Nova Scotia Scotia Canada
Percent
Employment (persons)
Fish Harvesting 1,546 3.3 0.6 0.017
Fish Processing 702 1.5 0.3 0.008
Indirect 1,3502 2.94 0.5 0.014
Total 3,598 7.7 1.3 0.039
Value Added (§°000)
Fish Harvesting 339 39 0.5 0.013
Fish Processing 298 3.5 0.5 0.011
Indirect 82.2° 438 1.3 0.030
Total 145.9 12.2 2.3 0.054

GDP is measured in terms of value added throughout Part I of this Annex.

Employment is mecasured in full-time-equivalent man-years throughout Part I of this
Annex.

Absolute values for indirect employment and GDP are calculated using the multiplier
provided by the United States in United Srates Counter- Memorial, Socio-Economic
Annex, Vol. I11, Annex 4, Appendix B, p. 47, para. 16, footnote 2.

A single employment multiplier value is not strictly relevant owing to the sensitivity of
migration to changes in cconomic activity. See sec. 11, para. 10 of this Appendix.

Given the openness of the regional economy, the full impact of the indirect and induced
effects would not be confined to southwest Nova Scotia. The figure shown assumes that
only 50 percent of multiplicr effects would be felt locally.

[

-

-

"

Source: The direct contributions of fish harvesting and fish processing are reported in
Table 4 of this Appendix. Indirect employment and GDP are calculated in sec. 111
of this Appendix. Proportion of total economy is computed from totals set out in
sec. 1V, Table 18 of this Appendix. Figures may not add due to rounding.
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TABLE 2

States Fishing on the Northeast Portion of Georges Bank, 1980

(331

Proportion of Total
Economy
Absolute Eastern United
Value Massachusetts | Massachusetts States
Percent
Employment
{persons)
Fish Harvesting 4299 0.024 0.019 0.0004
Fish Processing 4529 0.025 0.020 0.0005
Indirect 617.1 0.035 0.027 0.0006
Total 1,499.9 0.084 0.065 0.0015
Value Added
(U.S.53°000)
Fish Harvesting 20,521 0.040 0.031 0.0008
Fish Processing 13,442 0.026 0.021 0.0005
Indirect 23,774 0.023' 0.036 0.0009
Total 57,737 0.089 0.089 0.0022

' Assumes, as in Table 1, that 50 percent of the multiplier effects would be felt locally.

Source: Absolute values for direct and indirect employment and GDP are abstracted from
the United States Counter- Memorial, Socio- Economic Annex, Vol. L1, Appendix
B, Introduction, Table 2, p. 3. The proportion of total economy is computed from
totals set out in Table 7 of this Appendix.

TABLE 3

A Comparison of the Relative Importance of-the Northeast Portion of
Georges Bank to Canada and the United States Based on the Fishing
Activities of the Parties, 1980

Proportion of

Ratio of Relative

Total Economy' Importance?
Employment
Southwest Nova Scotia 7.6553 90.9
Eastern Massachusetts 0.0842 1.0
Canada 0.0390 26.0
United States 0.0015 1.0
Nova Scotia 1.3200 20.3
Massachusetts 0.0650 1.0
Value Added
Southwest Nova Scotia 12.1950 137.0
Eastern Massachusetts 0.0890 1.0
Canada 0.0540 24.5
United States 0.0022 1.0
Nova Scotia 2.2870 25.7
Massachusetts 0.0890 1.0

! From Tables | and 2 of this Appendix.
? The ratio of relative importance is derived by dividing the proportien of total economy

for Canada, Nova Scotia and southwest Nova Scotia, by the corresponding figure for the
United States, Massachusetts and eastern Massachusetts.
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Section II. Employment and GDP Generated Directly in Canada
by Fishing on Georges Bank

A. EMPLOYMENT GENERATED IN FisH HARVESTING

3. Canada estimates employment in fish harvesting generated by
Georges Bank at about 1,500 full-time-equivalent man-years'. The
approach used to derive this estimate is consistent with Canada’s
approach to measuring fisheries employment gencrally?, and is consistent
with the method used by the United States to estimate total fisheries
employment in Nova Scotia’. In this approach, the effort generated by
each full-time fisherman is equal to a full-time-equivalent man-year. By
definition, a full-time fisherman is one who spends all or most of his
working time in the fishery, thereby earning all or most of his income
from fishing®. Because they work year-round, all fishermen on offshore
scallop vessels and groundfish trawlers fall into this category?.

4. The United States estimates Canadian employment generated
by Georges Bank at 591 full-time-equivalent man-years, nearly one-third
of Canada’s estimate®. The approach followed by the United States in
reaching this estimate relies on an incorrect perception of the fishery.
When applied to fish harvesting, the concept of a full-time-equivalent
man-year cannot be meaningfully defined simply in terms of time and
certainly not in the abstract as 2 fixed number of days spent at sea’. The
fishery is not a wage-paying industry and fishermen are not employees
who work according 1o a fixed set of conditions. One of the chief charac-
teristics of the fishery is its uncertainly. Fishermen fish subject to
weather, sea and climatic conditions, and also subject to the condition of
the resource. In Canada, the working year of a full-time fisherman may
comprise fewer than 100, days. In the official statistics, however, he is
considered a full-time fisherman because he relies on the fishery for all
or most of his income, and his time in the fishery is considered a full-
time-equivalent man-year®.

! See Table 8 of this Appendix. -
Canadian Memorial, Annexes, Vol, IV, scc. I, para. 15.

United States Counter- Memorial. Socio- Economic Annex, Vol. |11, Annex 4. Appendix
A, Table 1. *

4 See Table 11 of this Appendix.

Northwest Atlantic Fisheries Organization, Statistical Bulletin, Vol. 30, 1980, Table 5.
See Documentary Appendix | 2.

United States Counter-Memorial, Sucie- Economic Annex, Vol. 111, Anncx 4, pp. 12-13,
para. 14, .

In deriving its estimate of full-time-cquivalent man-years, the United States defines a
full-time fisherman as one who “is absent from port on an average of 220 [sic) per year™
(United States Counter-Memorial, Socio-Economic, Anrex, Yol. [1l, Appendix B, scc. 2,
Table 1-1980, p. 13, footnote 4). This definition is attributed to the Kirby Task Force on
Atlantic Fisheries. No such definition appears in the Task Force report. But even if this
simplistic definition was used, the fact that fishermen work an average of 12 to 16 hours
per day while at sea means that a 220-day year would be equal to at least 1.5 full-time-
equivalent man-years (assuming an average man-ycar of 1,950 hours). The United States
definition is 2lso deficient because it ignores on-land preparation time (vessel and gear
maintenance, etc.). :

Canadian Memaorial, Annexes, Vol. IV, sec, 1, para. 15,

-

-

&

~
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5. The United States approach to measuring Canada’s Georges
Bank fisheries employment is not only flawed conceptually, but is incon-
sistent with the approach used by the United States to estimate employ-
ment generally in the fishery®. The United States Counter-Memorial
estimated Nova Scotia employment in fish harvesting at 6,904 full-time-
equivalent man-years. This estimate relies on the income-based defini-
tion of employment used in Canada's official statistical publications.
However, in order to estimate employment generated by Georges Bank,
the United States switches to its specially contrived time-based definition
and derives a figure of 591 full-time-equivalent man-years. That this is a
substantial underestimate is confirmed when it is considered in relation
to fish landings. Since the late 1960s, Georges Bank has accounted for
over 22 percent of Nova Scotia’s average annual landings by volume',
The United States approach to estimating Georges Bank employment
leads to the implausible result that 22 percent of total landings are
accounted for by a mere 8 percent of total Nova Scotia employment in
fish harvesting. Canada’s estimate of 1,550 full-time-equivalent man-
years, equal to about 20 percent of total fisheries employment, conforms
closely with the historical proportion of Nova Scotia landings accounted
for by Georges Bank.

B. EMPLOYMENT GENERATED IN FISH PROCESSING

6. Canada and the United States are in general agreement on the
appropriate method for determining employment in fish processing aris-
ing from Georges Bank landings'!. However, the United States relies on
inappropriate labour-output coefficients, in relation to Canada, to pro-
duce a considerable underestimate of the contribution of Georges Bank
to Canadian employment'2. When correct coefficients are used, analysis
shows that in 1980 Georges Bank generated 702 full-time-equivalent
man-years of employment in Nova Scotia, not 487.8 as suggested by the
United States".

® Contrast the methods used to estimate employment in the Lnited Srates Counter-
Memorial, Socio-Economic Annex, VYol. I, Appendix A, Table | and those used in
Appendix B, sec. 2, Table 1.

19 See Table 16 of this Appendix.

" Canadian Memorial, Annexes, Vol. 1V, paras. 20 and 21, United Srates Counter-
Memorial, Socio- Economic Annex, Vol. 111, Appendix B, sec. 2, Table 3.

12The United States relies on unsupported assumptions to derive its labour-output coeffi-
cients (see United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Appen-
dix B, sec. 2, Table 3, footnote 2), whereas the Canadian coefficients are based on indus-
try estimates {see Canadian Memorial, Annexes, Vol. IV, sec. |, paras. 20-227).

13 United States Counter- Memorial, Socto- Economic Annex, Vol. 111, pp. 12-13, para. 14,
See Table 9 of this Appendix.
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C. Gross DOMESTIC PRODUCT GENERATED IN THE FISHING INDUSTRY

7. In 1980, Canada’s Georges Bank fishery contributed $63.7
million to gross domestic product. Fish harvesting accounted for $33.9
million!, or 53 percent of this total, while fish processing contributed
$29.8 miition, or 47 petcent'?.

8. The, United States estimates GDP generated in 1980 by
Canadian fishing on the northeasiern portion of Georges Bank at $46.7
milliont¢. This estimate is about 25 .percent lower than Canada’s. The
approach used by the United States to estimate GDP from fish harvest-
ing is correct, and Canada agrees with the estimate. A problem ariscs,
however, with regard to the United States estimate of GDP from fish
processing. Although the approach taken by the United States to esti-
mate GDP from fish processing is essentially correct, the United States
incorrectly assumes that value added per man-hour is uniform for ail
species!’. Value added per man-hour in scallop processing is some 10
times greater than for other species. A correction for this error (and
minor computational errorsj more than doubles the United States esti-
mate of GDP originating in fish processing from $12.8 10 $29.8 million
in 1980,

TABLE 4

Direct Employment and GDP Generated by Canadian Fishing on
Georges Bank, by Species Group, 1980

Employment GDP
(persons) ($'000)
Species
Harvesting Processing Harvesting Processing

Groundfish 217.0 623.5 5,508 5.353
Scallops 1,309.0 69.6 27,756 14,276
Lobsters 20.0 3.2 543 80
Others — 5.7 57 140
Total 1,546.0 702.0 33,864 29,849

Source: Employment estimates are from sec. [i, Tabies 8 and 9 of this Appendix. Harvest-
ing value added is from (he United States Counter- Memorial, Socio- Economic
Annex, Vol. [, Appendix B, sec. 2, Table 2-1980, p. 17. Processing value added is
from sec. 11, Table 10 of this Appendix.

W United Siates Counter-Memorial, Socio- Economic Annex, Vol. 11, Appendix B, scc. 2,
Table 2-1980. p. 17.

'3 Sec Table 10 of this Appendix.

& United States Counter- Memorial, Socio- Economic Annex, Voi. HI, Appendix B, sec. 2,
Table 2-1980, and Table 3, pp. 17 and 21.

' United States Counter-Memorial, Socio- Economic Amnex, Vol. 111, Appendix B, sec. 2,
Table 3, p. 21, footnote 4.
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TABLE 5

Direct Employment and GDP Generated by Canadian Fishing on
Georges Bank as a Proportion of the Fishing Industry, 1980

Proportion of the
Fishing Industry
Absolute Southwest
Value Nova Nova
Scotia Scotia Canada
Percent
Employment (persons) P
"+ Fish Harvesting 1,546 39.1 224 11.0
Fish Processing 702 19.t 1.0 2.8
Total 2,248 294 169 ° 5.7
Value Added ($°000) ]
Fish Harvesting 33,864 422 21.5 6.7
Fish Processing 29,849 21.7 16.9 5.0
Total 63,713 339 19.1 58

Source: Absolute values are from Table 1 of this Appendix. Industry totals for computing
proportions are from Table 6 of this Appendix.

TABLE 6
Canadian Employment and GDP — Absolute Totals, 1980
Fish Fish All
Harvesting Processing Sectors

Total Employment. (persons)

Southwest Nova Scotia 3,957 3,6852 47,000°

Nova Scotia 6,904? 6,3994 273,328%

Canada 14,100 25,5084 9,354,200°
Total Value Added (3°000)

Southwest Nova Scotia 80,200 107,600¢ 859.,4008

Nova Scotia 157,8007 176,331 6,380,6007

Canada 502,800° 597,7995 269,601,2007

From sec. 1V, Table 18 of this Appendix,

Estimates of man-hours paid in fish processing are not available at the sub-provincial
level for all counties owing to confidentiality of data. The estimates used here are derived
by applying the ratio of provincial GDP to southwest Nova Scotia GDP in fish process-
ing (excluding scallops) to provincial fish processing employment. This ratic (58
percent), corresponds closely to the region’s share of provincial processing capacity (just
over 60 percent), and the region’s share of provincial groundfish landings {56 percent).

The Labour Force, 1980, Statistics Canada, Catalogue No. 71-001, 1980, p. 130. See
Documentary Appendix 3.

* Manufacturing Industries of Canada: national and provincial areas, 1980, Statistics
Canada, Catalogue No. 31-203, December 1982, Table 3, pp. 4-5, and Table 19, pp. 50-
51. See Documentary Appendix 10.”

3 United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, Appendix
B, sec. 1, Table 23, p. 9.

From Table 18 of this Appendix.

United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Annex 4, Appendix
A, Table 2.

[

(™
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TABLE 7

United States Employment and GDP — Absolute Totals

Total Total GDP
Employment {millions of 1980

. (persons} U.8.8)
Eastern Massachusetts 1.780.314! 51.,500¢
Massachusetts 2.291.609 65.154*
United States 99,303,000} 2,633.1000

County Business Patterns, 1980, Meossechuseus, p. 21.
Counly Business Patterns, 1980, Massachusetts. p. 21.

Employment and Earnings. United States Depariment of Labor. Burcau of Labor Statis-
1ics. Table A-1, p. 6. Sce Documentary Appendix I. Document 1.

New England Economic Indicators. Federal Reserve Bank of Boston, Boston, Massachu-
setts, June 1982, p. A-5. Sce Documentary Appendix 2.

New England Economie Indicators. p. A-5.

Survey of Current Business. United States Department of Commerce. Burcau of Eco-
nomi¢ Analysis, Tables 1.1-1.2, p. 4. See Documensary Appendix [, Document 2,

.

-

w
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TABLE 8

Direct Employment Generated in Canada by Fish Harvesting on
Georges Bank, Full-time-Equivalent Man-years', 1980

Tonnage Class
Species 0-24.9 25-499 50-149.9 150+ Total
GRT GRT GRT GRT
Scaltops? _ — 136 1,173 1.309
Groundfish? 34 3 20 132 217
Lobster* — — 182 42 20
34 3l 172 1,309 1.546

| See Canadian Memorial, Annexes, Vol. [V, para. 15, for an explanation of the method used to
estimate full-time-equivalent man-years. The United States relies on the same approach.
Unifed States Counter-Memorial, Socio-Economic Annex, Vol. 111, Appendix A, Table 1.

"~

Offshore scallop fishermen are full-time fishermer and their effort is equivalent 1o a full-
time-cquivalent man-year. The Georges Bank resource sustains the Nova Scotia scallop
feet. See Table 13 of this Appendix. With an average crew of 17, the flect of 77 vessels
provides full employment for 1,309 men.

-

The number of full-time-equivalent man-years generated by the groundfish fishery on
Georges Bank is derived as {allows:

Georges Bank Georges Bank
Employment Share of Employment
Tonnage Total Full-time Landings Full-time
Class. Fishermen Equivalents (%) Equivalents
0-150 GRT* 1.723% 862° 9.9 85.3
150+ GRT* 952 952 15.0¢ 1315

* Fishermen active on Georges Bank in the 0-24.9 GRT vessels classes are classified as
part-time fishermen.

v Total part-time fishermen in Nova Scotia, 1980. See Table 11 of this Appendix.
¢ See Table 11 of this Appendix.
4 See Table 14 of this Appendix.
 Fishermen in the 150+ GRT vessel classes are classified as full-time fishermen,

Offshore lobster Ashermen are classified as full-time fishermen and their effort is equiva-
lent to a ful-time-cquivalent man-year. In 1980, there were eight vessels active, with an
average crew of seven men, In 1980, Georges Bank accounted for 35 percent of landings.
See Table 14 of this Appendix.

-
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TABLE 9
Direct Employment in Processing Generated by the
Georges Bank Fishery, 1980

Total Processing Full-time-

Landings' Man-hours Total Equivalent

Species {mr) per tonne? Man-hours Man-years?
Groundfish 24.940 48.75 1,215,825 623.5
Scaltops 43,334 26.00 135,746 69.6
Lobster 194 32.50 6,305 32
Other Species 228 48.75 Fi,115 5.7
68,696 1,368,991 702.0

' Northwest Atlantic Fisheries Organization Statistical Bulletin, Vol. 30, 1980, Table 5.
See Documentary Appendix 12.

* See Canadian Memorial, Annexes, Vol. IV, sec. 1, paras. 20-2t, for labour-output coefTicients.
These coefficients relate to production employees only. The man-hour figure for scaliops is
for meat-weight. The conversion factor from landed to meat weights is 8.3.

3 An average full-time employee in the fish processing industry works a 37.5 hours per

week or 1,950 hours per year. Annual Sratistical Review of Canadian Fisheries, 1980,
Vol. 13, Ottawa, Department of Fisheries and Oceans, Table 76, p. |15, See Documen-

tary Appendix 11.
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TABLE 10
Georges Bank Contribution to GDP
QOriginating in the Canadian Fishing Industry, 1980
Value
Georges Bank | Processing Added per Total
Species Landings! Employment? | Man-hour? | Value Added
{mt) (man-hours) (%) ($)
Groundfish 24,540 1,437,588 10.68 15,353,440
Scallops 43,334 160,453 88.97 14,275,503
Lobster 194 7452 10.68 79,587
Other 228 13,117 10.68 140,090
Total 29,848,620

~

See Table 9 of this Appendix.

Processing employment includes both production and administrative employees, since
both are included in the calculation of valuc-added per man-hour. Administrative man-
hours by species are determined on a pro rata basis according to the share of total proc-

essing man-hours accounted for by each specics.

Spectes
Scallops® Other Total

Total Man-hours? 239,455 14,517,145 14,756,600
Wapes 1.114,21] 67,797,789 68,594,000
Cost of Fuel and Electricity 225,968 7,733,032 7,959,000
Cost of Materials and Supplies 67,057,952 486,202,048 553,260,000

and Goods for Resale
Value of Shipments and Other 88,361,280 646,478,720 734,840.000

Revenue
Value Ad::lcd" 21.303.328 155.027.672 176,331,000
Value Added per Man-hour 88.97 10.68 11.95

* Scallop processing man-hours are estimated by applying the labour-output coefficent
for scallops to total Nova Scotia landings in 1980 and adding to this figure the share of
administrative employment attributable to scallops. Total man-hours for the fishing
industry as well as other aggregate industry information appearing in this Table are
taken from Manufacturing Industries of Canada: national and provincial areas, 1980,
Statistics Canada, Catalogue No. 31-203, Table 19, p. 50. Data for “other™ species
{groundfish, crustaceans, pelagics) are the difference between total industry data and
the data for scallop processing. See Documentary Appendix 10.

Value added is calculated net of inventory adjustments in the case of the “other™ and
total industry figures.

Estimates of scallop processing costs are based on information supplied by Nova Scotia
fish processing companies. The value of scallop shipments is estimated by applying the
average market price (f.o.b. plant) to 1980 landings. The difference between 1980
landings and 1980 sales is insignificant for this overall calculation.

o

-
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Section II1. Indirect Employment and GDP Generated
in Canada by Fishing on Georges Bank

A. NATIONAL AND PrROVINCIAL CONTEXTS

9. The employment and income generated by fishing on Georges
Bank extend beyond the direct activities of the fishing industry itself.
Further empleyment and income are generated indirectly by the sale of
goods and services to the fishing industry, and are induced when per-
sonal income generated directly and indirectly is re-spent in the
economy. Canada and the United States are in agreement that input-
output analysis is an appropriate method for measuring the magnitude of
indirect and induced effects in a provincial context’®, Canada and the
United States are also in agreement regarding the specific input- outpul
relationships that apply'®,

B. REGIONAL CONTEXT

10. The wider economic implications in terms of employment loss
in southwest Nova Scotia arising from loss of access to Georges Bank
are estimated using an economic base model of the region®. An eco-
nomic base model divides a regional economy into two sectors: the basic
sector and the non-basic sector. The model operates on the assumption
that the basic sector serves export markets while the non-basic sector
serves only the local market. A change in spending on goods and services
produced by the basic sector changes the level of income and employ-
ment in the basic sector. The income change leads to a change in
demand for, and production of, non-basic goods and services, As a result,
the incomes of residents employed in the non-basic sector also change.
Through successive rounds of spending changes, the region will achieve a
new economic equilibrium characterized by higher or lower income and
employment levels, depending on the direction of the initial change in
basic sector activity.

11. The economic base model employment multipliers (1981) for
southwest Nova Scotia range from 1.20 to 2.18. The size of the multi-
plier depends on the magnitude of migration induced by the economic
shock involved. The multiplier of 2.18 is associated with loss of access to
Georges Bank.

Section IV. Supplementary Economic and Fisheries Data

12.  This section consists of statistical tables containing the infor-
mation necessary to derive the estimates of employment and GDP for
Canada, and the information necessary to place the fishing activities of
the Parties in the proper economic context.

W Canadian Memorial, pp. 79-80, para. 167; United States Counter-Memorial, Socio-
Economic Annex, Vol, 111, Appendix B, sec. 5, pp. 47-48, para. 16.

1 United States Counter- Memorial, Socio- Economic Annex, Yol. 11i, Appendix B, sec. 5,
pp- 47-48, para. 16,
21 is not feasible 10 develop an input-output model at the sub-regional level. Hence, an

economic base model {see Appendix 2 1o Part I of this Annex) was developed to estimate
the indirect and induced effects of the loss of Georges Bank.to southwest Nova Scotia.
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A. SUPPLEMENTARY DaTa USEDp TO DERIVE EMPLOYMENT AND GDP

TABLE 11

Estimate of Fishing Effort in Primary Fishing in Nova Scotia, 1980

Number of Conversion Man-years

Classification’ Fishermen Factor in Fishing
Full-time? 5,519 1.000 5519
Part-time £,723 0.500 862
Occasional 4.190 0.125 524
Total 11,432 6,505

! Based on percent of total income earned from fishing.

Full-time: 76-100 percent of income
Part-time: 26-75 percent of income
Qccasional; 0-25 percent of income

2 A conversion factor of 1.000 is used for full-time fishermen because most fishermen in
this category have little or no supplementary sources of employment income. See Task
Force on Atlantic Fisheries, Navigating Troubled Waters, A New Policy for the Atlantic
Fisheries, p. 57. See Documentary Appendix 6.

Source: Annual Statistical Review of Canadian Fisheries, 1980, Vol. 13, Table 78, p. 116.

TABLE 12

Estimate of Fishing Effort
in Primary Fishing in Southwest Nova Scotia, 1980

Number of Conversion Man-years

Classification® Fishermen Factor in Fishing
Full-time? 3,452 1.000 3.452
Part-time 609 0.500 304
Occasional 1.608 0.125 201
Total 5,669 3,957

! Based on percent of 1otal income earned from fishing.

Full-time: 76-100 percent of income
Part-time: 26-75 percent of income
Occasional: 0-25 percent of income

* A conversien factor of 1.000 is used for fuli-time fishermen because most fishermen in
this category have little or no supplementary sources of employment income. See Task
Force on Adantic Fisheries, Navigaring Troubled Waters. A New Poliey for the Atlantic
Fisheries, p. 37. See Documentary Appendix 6,

Source: Canada Department of Fisheries and Oceans, unpublished data.



246 GULF OF MAINE [43]

TABLE 13

Nova Scotia Offshore Scallop Landings from NAFO
Division 4X and Subdivision 57
{Round Weight)

Georges Browns German
Total Bank Bank Bank
Landings

Year (mt) (mt) (%) (mt} (%) (mt) (%)
1964 51,469 49,153 955 1,595 3.1 721 1.4
1965 37,204 16802 | 994 222 6 — —
1966 41,355 40,487 97.9 868 | 2.1 — —
1967 41,658 41,658 [ 100.0 — | — — —
1968 41,074 40,006 97.4 4931 1.2 57517 1.4
1969 37,062 315,839 96.7 778 | 2.1 445 1.2
1970 34,142 34,005 99.6 [371 0.4 — —
1971 32,664 32,436 | 993 981 03 I31 0.4
1972 313,673 33,673 | 100.0 — | — — —
1973 27,156 27,075 99.7 gl1] 03 — —
1974 50,937 50,937 | 100.0 —_ — — —
1975 61,536 61,536 | 100.0 — - —_— —
1976 71,180 66,981 94.1 [ 4,200 59 — —
1977 ' 108,334 107,684 | 99.4 650 | 0.6 — —
1978 101,372 101,169 [ 99.] 203 0.2 —_ —
1979 78,709 76.426 97.1 866 | 1.1 1417 1.8
1980 55,843 43,334 77.6 | 2,066 3.7 10,4432 | 18.7
1981 68,565 66,508 97.0 137 2 1,920 28

Average 54,107 52,539 97.1 688 1.3 870 1.6

Source: Canada Department of Fisheries and Oceans, unpublished data.

TABLE 14

Georges Bank Groundfish and Lobster Landings as a Proportion of
Nova Scotia Landings by Species and Tonnage Class, 1980
(Round Weight)

Groundfish Landings

Total
Tonnage Class Nova Scotia’ Georges Bank? Total
(mt) (mt) (%)
0- 249 2.476 39
25- 499 62,984 2.267 36
50-149.9 1.522 24
150+ 135,245 18,675 13.8

Lobster Landings

Total
Tonnage Class Nova Scotia® Georges Bank? Total
{mt) {mt) (%)
0- 249 5933 _ —
25- 499 — —_ —_
50-150 319 157 49.2
1504 234 37 15.8

From Table 15 of this Appendix. This figure excludes landings from exclusively inshore
wessels in the 0-24.9 GRT vessel class other than Georges Bank landings. Most of the
6,300 vessels in the 0-24.9 GRT class fish exclusively inshore and the fishermen are clas-
sified as occasional.

United States Counter- Memorial, Secio-Econvmic Annex, Vol. 1Il, Appendix E,
Table 6.

From Table 15 of this Appendix.
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TABLE 15
Mova Scotia Catch by Species and Tonnage Class
{Round Weight)
0-24.9 25-49.9 50-149.9 150+

Species Year GRT GRT GRT GRT Total

(mt) (mt) (mt) (mt) (mt)
Groundfish 1977 35,137 | 17,815 19,505 91,482 | 164,039
1978 44,110 | 21,761 23,430 115,809 | 205,110
1979 52,659 | 24,660 | 29,461 124,153 | 230,933
1980 65,944 | 26,729 33,779 135,248 | 261,700
Sea Scallops 1977 1,218 4,880 16,550 91,695 | 114,343
1978 642 3,641 14,818 87,300 t 106,401
1979 301 327 12,670 69,534 85,976
1980 674 3,648 9,496 51,523 65,341
Lobster 1977 6,123 — 379 224 6,726
1578 5,498 — 375 284 6,157
1979 6,763 — 339 238 7,345
1980 5,933 — 319 234 6,486
Other 1977 49,666 6,762 20,526 32,584 | 109,338
1978 35,873 6,546 19,836 61,873 | 124,128
1979 39,687 5,238 13,711 35,366 94,002
1980 41,601 4,607 15,094 41,963 | 103,265
. Total 1977 92,144 | 29,557 56,960 | 215,985 | 394,646
1978 86,123 | 31,948 58,459 265,266 | 441,796
1979 99,615 | 33,169 56,181 | 229,291 | 418,256
1980 | 114,152 | 34,984 58,688 228,968 | 436,792

Source: Annual Statistical Review of Canadian Fisheries, 1978, Vol. 11, Table 32, p. 51

and Table 45, p. 64. Annual Statistical Review of Canadian Fisheries, 1980,
Vol. 13, Table 41, p. 56 and Table 54, p. 69. See Documentary Appendices 11

and 13.
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TABLE 16

Total Nova Scotia Landings — All ICNAF/NAFQ Areas vs.

Nova Scotia Landings from Georges Bank, 1964-1981

(Round Weight)

(43]

Total

Year All ICNAF/NAFO Georges Bank' Total

(000 mt) ’ (’000 mt) (%)
1964 309.7 73.9 239
1965 354.2 67.8 19.1
1966 404.4 82.1 203
1967 380.7 73.1 19.2
1968 429.0 77.3 18.0
1969 364.8 52.2 14.3
1970 320.8 41.9 13.1
1971 347.6 53.0 15.2
1972 3383 39.3 11.6
1973 328.0 39.5 12.0
1974 344.5 56.6 16.4
1975 356.5 - 70.0 19.6
1976 367.9 73.7 200
1977 407.1 121.1 29.7
1978 4449 1258 283
1979 421.2 91.2 207
1980 436.8 68.4 15.7
1981 467.5 84.3 18.0

! Refers to statistical unit-areas 5Zc¢j, 5Zem, 5Z¢h and 5Zen.

Source: Annual Statistical Review of Canadian Fisheries, 1955-1976, Vol. 9. Canada
Department of Fisheries and Oceans, Table 16, p. 51; Annual Statistical Review of
Canadian Fisheries, 1978, Yol. 11, Table 22, p. 41; Canadian Counter- Memorial,
Annexes, Vol. [V, Annexes 45 and 44; Annual Statistical Review of Canadian
Fisheries, 1980, Vol. 13, Table 23, p. 42. See Documentary Appendix 13.
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TABLE 17

249

Georges Bank Landings as a Proportion of Total Landings in Southwest
Nova Scotia, 1964-1981
(Round Weight)

Total Southwest

I

Nova Scotia Georges Bank' Southwest

Year Landings Landings Nova Scotia

("000 mt) (000 mt) (%)
1964 183.0 73.9 40.4
1965 214.5 67.8 3le6
1966 261.8 82.1 31.1
1967 2753 73.1 26.6
1968 3194 71.3 242
1969 256.5 52.2 204
1970 2245 41.9 18.7
1971 200.8 53.0 264
1972 2249 393 17.5
1973 2135 39.5 18.5
1974 246.3 56.6 23.0
1975 251.5 70.0 27.8
1976 2503 73.7 294
1977 294.1 121.1 41.2
1978 307.2 125.8 41.1
1979 269.0 91.2 339
1980 2727 68.4 25.1
1981 309.3 84.3 27.3

I Refers to statistical unit-areas 5Z¢j, 5Zem, 5Zeh and 5Zen.

Source: Canada Department of Fisheries and Oceans, unpublished data.



B. SupPLEMENTARY DaTa USED TO DETERMINE THE RELATIVE ECONOMIC [MPORTANCE
OF THE GEORGES BAank FisHery To CANADA AND THE UNITED STATES

TABLE 18
Employment and Gross Domestic Product {GDP), Canada’, Nova Beotia' and Southwest Nova Scotia?
Manufacturing and
Primary Construction Services
Trans.,
ICamm, and Fin. ins. Public
Apri- Sub- Manu- |Construc-|  Sub- Other and Other | Adminis- Sub-
Forestry | Mining | Fishing | culture total | Factering | tion total Utitities | Trade [Real Estate| Services | trative totad Other Toral

Employment

{"000;
Canada, 1980 68.7 170.2( 14,1 477.0 730.01 1.851.5 4556 2,307.1 842.7| 15554 S17.E| 2.766.4)  635.5) 6.317.1 —_ 9,354.2
Nova Scotia,

1980 3017 4.968| 6.904 700 21889 41.231| 3.055] 54.290| 24616 46.865] 12.272| 86.713| 26.684] 197.150 — | 273.328
Southwest Nova

Scotia, 1981 780 .080| 3.785 1.325 5970 13.870[ 3.475] 17.345 2.850 9.035 1.350( 11.095[ 3.335) 27.685] L.710 52.710
GDP ($000,000)
Canada, 1980 2,099.1 |19.330.5] 630.7 | 8,873.6 |30.933.955706.5(15,332.2] 71,038.7) 32,877.1 | 29,216.3} 33,553.2 [ 51,964.8] 20,013.2(167,628.6 — 1269.601.2
Nova Scotia,

1980 27.0 120.0f 1578 108.7 413.5( 1.015.2] 3996 1.4148 750.7 849.2 842.6| L, 1468 963.0 4,552.3 — 6,380.6
Southwest Nova

Scotia, 1980 4.5 1.5 80.2 17.0 10321 2433 57.3 3006 730 120.2 71.2 118.7 725 455.6 859.4

! United States Counter- Memorial, Socio- Economic Annex, Vol. 111, Appendix A, Tables | and 2.

[

See Table 19 of this Appendix.
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TABLE 20

Employment and Gross Domestic Product, United States and Massachusetts

Manufacturing and

Primary Construction Services
Trans.,
)Comm. and Fin. Ins. Public
Agri- Sub- Manu- |Construc-| Sub- Other and Other | Adminis- Sub-

Forestry | Mining | Fishing | culture tota! | facturing tion toral Utilities |} Trade Real Estate| Services | trative total Other Total
Employment'
United States? - 1.012 — 1.149 2:550 19714 4.074 | 23.793 4903 17134 4.94% | 16.256| 16.305 59.557 — 85,900
Massachusetts? 4 1,277 | 3.706 4.261 9,358 | 697.193] 87.224 | 784.417| 116.475 | 568.612| 160.418 | 640.438 —{1,485.944| 11.890 :2,291.609
GDP (Billions

of 1972 U.S.5)

United States? — 21.6 — | 34.2 60.7 351.2 53.3 404.5 140.8 243.2 2319 189.0 177.3 088.2 — |1,453.4
Massachusetis* — — — — — — — — — — — — — — 37,945

- N =

-

United States figures are in '000,000; Massachusetts figures are in *000.
Survey of Current Business, 1982, United States Department of Commerce, Bureau of Economic Analysis, p. 4. See Documentary Appendix [, Document 2.
Coumy Business Patterns, 1980, Massackusetts, Table | B, pp. 3-14.
New England Economic Indicators, Federal Reserve Bank of Boston, Boston, Massachusetts, June 1982, p. A-5. See Documentary Appendix 2.
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TABLE 21

Labour Force by Sector, 1980

Southwest Eastern
Nova Scotia Massachusetts’
{persons) (%) (persons} (%)
Fishing 3,785 7.2 3,706 0.2
Other Primary 2,185 4.1 4,398 0.2
TOTAL PRIMARY 5,970 1.3 8,104 0.5
Fish Processing 7,015 13.3 31,878 0.2
Other Manufacturing 6,855 13.0 499,426 28.1
Construction 3475 6.6 69,522 39
TOTAL SECONDARY 17,345 329 572.826 32.
TOTAL TERTIARY 27.685 52.5 1.187.101 66.7
Other 1.710 3.2 12,283 0.7
TOTAL LABOUR
FORCE 52,710 100.0 1,780.314 100.0

! Comprehensive labour force data at the industry or sector level are not readily available
for individual counties, This is not expecied to produce any significant bias in the distri-

bution shown.

Source: County Business Patrerns. 1980. Massachusents, United Siates Department of

Commerce, Bureau of the Census, March, 1982 and Table 18 of this Appendix.
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C. SUPPLEMENTARY DATA USED 7O SUBSTANTIATE CANADA’S LEADING
PosiTioN IN FISHING ACTIVITIES ON GEORGES BANK

TABLE 22

Volume of Canadian and United States Landings (All Species)
from Georges Bank', 1964-1981

Canada United States

Year {mt) (%) (mt) (%}

h
1964 73,860 431 97,434 56.9
1965 67,073 45.4 80,643 34.6
1966 82,085 54.4 68.900 45.6
1967 73.136 58.9 50,971 41.4
1968 77.303 64.0 43,390 36.0
1569 52,203 51.8 48,536 48.2
1970 41,857 48.5 44,517 51.5
1971 53,020 56.0 41,674 44
1972 39,272 52.1 36,057 479
1973 359519 52.6 35,600 47.4
1974 56,655 61.8 35,015 38.2
1975 70,004 66.0 36,049 34.0
1976 73,660 71.8 28,876 28.2
1977 121,056 72.8 45,266 27.2
1978 125,852 67.6 60,278 324
1979 91,162 56.4 70,331 43.6
1980 68,377 479 74,230 52.1
1981 84,320 46.5 96,911 53.5

! Refers to statistical unit areas 5Ze¢j, 5Zem, 5Zch and 5Zen.

Source: Canada Department of Fisheries and Oceans, unpublished data. United States
Department of Commerce, National Marine Fisheries Service, Data Management
and Statistics Division, computer printouts.
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TABLE 23

Value' of Canadian and United States Landings (All Species)
from Georges Bank?, 1964-1981

Canada United States
Year ($°000) (%} {5°000) (%)
1964 9.721 492 10,031 50.8
1965 9,849 54.3 8,286 45.7
1966 10,170 594 6.956 40.6
1967 11,135 67.6 5,336 324
1968 14,761 74.8 4971 25.2
1969 11,796 62.1 7.199 379
1970 11,729 64.7 6,399 353
1971 11,507 64.2 6,419 358
1972 15,794 72.1 6.115 27.9
1973 15,835 74.1 5,543 259
1974 19,327 72.6 7.306 27.4
1975 25,645 75.8 8.188 24.2
1976 35,589 80.3 8,704 19.7
1977 45,079 78.0 12,745 22.0
1978 66,899 71.4 26.734 28.6
1979 68,532 64.2 38,236 35.8
1980 51,340 51.9 47.676 48.1
1981 78.664 52.7 70.478 47.3

! Landed values calculated using prices set out in Table 26.
 Refers to statistical unit area 5Z¢j, 5Zem, 5Z¢h and 5Zen,

Source: Canada Department of Fisheries and Oceans, unpublished data. United Siates

Department of Commerce, National Marine Fisheries Service. Data Management
and Satistics Division, computer printouts.

TABLE 24

Volume of Canadian and United States Scallop Landings
from Georges Bank', 1964-1981

Canada United States
Year {m1) (%) {mt) (%)
1964 49,153 56.7 37,582 43.3
1965 36,802 81.3 8.491 18.7
1966 40,487 89.2 4,880 10.8
1967 41,658 85.2 7.238 14.8
1968 40,006 90.4 4.266 9.6
1969 35,839 80.9 8.466 19.1
1970 34,005 B5.9 5,569 14.0
1971 32,436 87.8 4,515 12.2
1972 33,673 91 .4 3,154 8.6
1973 27,075 90.6 2,814 9.4
1974 50,937 95.1 2,598 4.9
1975 61,536 . 95.7 2,972 4.3
1976 66.981 96.3 2,606 3.7
1977 107,684 921 9.230 7.9
1978 101,169 B35 17.198 14.5
1979 76,426 73.3 27,797 26.7
1980 41334 60.9 27855 39.1
1981 66,508 60.9 42,7170 39.1

! Refers to statistical unit area 5Zej, 5Zem, 5Z¢h and 5Zen.

Source: Canada Department of Fisheries and Oceans. unpublished data. United States
Department of Commerce, National Marine Fisheries Service. Data Management
and Statistics Division. computer printouls.

255
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TABLE 25
Value' of Canadian and United States Scallop Landings
from Georges Bank?, 1964-1981
Canada United States
Year ($°000) (%) ($°000) (%)
1964 5,750 56.7 4,398 433
1965 5,374 §5.2 930 148
1966 4.415 §9.2 532 10.3
1967 6,500 89.6 756 10.4
1968 9,404 90.3 1,007 9.7
1969 8,450 80.9 1,996 19.1
1970 9,850 85.9 1,613 14.1
1971 10,084 87.8 1,404 12.2
1972 14,688 91.6 1.341 8.4
1973 13,860 92.6 1,112 7.4
1974 17,980 95.1 917 4.9
1975 23,540 95.7 1,060 4.3
1976 33,823 96.9 1,088 3.1
1977 41,227 92.2 3,503 7.8
1978 58,481 835.5 9,941 14.5
1979 63.277 733 23,014 26.7
1980 41,643 60.9 26,767 39.1
1981 72,958 58.7 51,334 41.3

! Landed values calculated using prices set out in Table 26.
2 Refers to statistical unit area 5Zej, 5Zem, 5Z¢h and 5Zen.

Source: Canada Department of Fisheries and Oceans. unpublished dzta. United States
Department of Commerce, National Marine Fisheries Service. Data Management

and Statistics Division, computer printouts,



Average Annual Price of Offsho

TABLE 26

re Catch by Species — Nova Scotia', 1964-1981

($/Metric Ton)

1964 1965 1966 1967 1963 1969 1970 1971 1972 1973 1974 1975 { 1976 1977 1978 1979 1980 198]
American Plaice — — — — — 98 114 115 116 144 170 169 185 208 241 276 321 337
Adlantic Halibuy — — — — — 528 651 612 665 | 1,083 695 859 | 1,018 998 | 1123 | 1,183 { 1,802 | 1,298
Cod 88 92 101 98 104 102i 95 102 LE6 139 185 189 194 227 278 291 288 279
Cusk 86 106 i1 36 47 39 46 53 68 93 104 112 108 102 120 138 150 151
Haddock 114 122 130 135 144 152 186 190 214 288 340 344 355 367 405 425 399 362
Herring — — — 29 26 22 25 32 37 44 71 39 63 110 189 206 ki 125
Labster — — — — — | 1,728 ) 0,997 } 1761 | 2,383 ] 2,582 | 2,603 | 2,844 | 3,199 | 3,185 ] 3,358 ! 3,587 | 3,764 | 4,023
Mackerel — o — —_ t2 134 14t 133 18t 178 134 £91 135 233 246 292 260
Pollock 54 67 3 L) 58 53 57 70 81 91 123 127 125 130 153 181 185 186
Redfish il 67 73 62 61 64 71 79 91 i1l 112 119 124 148 199 |. 215 | . 202 185
Scallops 117 146 109 156 235 236 290 3 425 395 353 383‘ 417 380 578 828 961 1.097
Skates — — 24 52 143 148 202 116 104 24 47 40 | © 37 56 33 — — —
Swordfish 575 87 746 | 1,209 | 1,774 | 1,271 | 1,012 — — 194 — 414 | 1,611 | 1,846 | 1,969 — 72,235 | 2,275
Squid — — — — — £84 203 — — — — 191 213 333 T— — -—
White Hake — 60 73 44 59 43 46 50 76 | T109 103 t56 166 101 | [,244 132 139 141
Winter Flounder 80 81 95 94 91 55 110 116 119 145 129 153 173 172 229 299 322 325
Witch — -— — — —_ 118 132 132 134 164 191 152 199 228 258 321 393 358
Yellow1ail Flounder 78 68 657 64 74 95 106 104 98 106 23 120 135 157 201 240 253 229
Angler — — — — — — — — — — — — — — — — — —
Red Hake — — — — — — — — —_ —_ — — — — — -
Stlver Hake — — — — — — — — — 11 9 — — — — 238 -
Summer Flounder — e — — — — — — — —_ — — — — — —
Wollfish 64 65 64 64 — — — — — — L — — — — — — —

! Prices shown are for Lunenburg.

Source: Canada Department of Fisheries and Oceans, unpublished data.
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TABLE 27

{55-56]

Volume of Canadian and United States Landings, AN Species fram the

Northeastern Peak of Georges Bank’, 1964-1981

(Round Weight)

Canada United States Total

Year (mt) (%) (mt) (%) (mt)

1964 73.860 58.5 52,351 41.5 126,211
1963 67,075 62.7 36,903 37.3 106,978
1966 82,085 75.1 27,228 249 109,313
1967 72,7182 4.6 24,764 254 97,546
1968 76,880 76.1 24,204 239 101,084
1969 34,045 53.1 30,079 46.9 64,124
1970 41,857 669 20,676 331 62,533
1971 52,919 74.2 18,441 25.8 71,360
1972 36,340 71.8 14,298 28.2 50,638
1973 37,859 71.8 14,854 28.2 52,753
1974 56,616 77.9 16,088 22.1 72,704
1975 69,992 80.6 16,821 19.4 86,813
1976 73,647 85.9 12,119 14.1 85,766
1977 120,974 86.1 19,538 13.9 140,512
1978 125,794 81.0 29,564 19.0 155,358
1979 91,158 73.0 33,710 27.0 124,868
1980 68,300 66.5 34,429 335 102,729
1981 84,199 55.1 68,662 44.9 152,861

! Refers to statistical unit areas 5Zej and 5Zem.

Source: Canada Department of Fisheries and Oceans, unpublished data. United States
Department of Commerce, National Marine Fisheries Service. Data Management

and Statistics Division, computer printouts.
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'Appendix 2
SOUTHWEST NOVA SCOTIA: ECONOMIC BASE MoODEL, 1971 anD 1981

[Pp. 59-104, 113-124 not reproduced]
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Final Allocations, Basic and Non-Basic Sectors, 1981
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TABLE A.2A

£105]

Resident Final Sector Allocation
Exp. Lbr, Alloe,
Industry Force Code Basic  Non-basic
AGRICULTURE 1,325 150 1,175
Farms 1,260 LQ 142 1,118
Services Incd. to Agriculture 65 LQ b 57
FORESTRY 780 780 —
Logging 645 E 645 —_
Forestry Services 135 E 135 | —
FISHING AND TRAPPING 3.785 3,752 33
Fishing 3,720 ALQE 3.688 32
Fishcry Services 65 ALQE 64 1
MINES, QUARRIES AND OIL
WELLS 80 80 —
Misc, Metal Mines 5 E 5 —
Crude Petroleum & Natural Gas 20 E 20 —
Gypsum Mines 10 E 10 —
Contract Drilling for Petroleum 25 E 25 —
Other Contract Drilling 5 E 5 —
Misc. Serv. Incd. to Mining 15 E 15 —
MANUFACTURING 13,870 12,003 1,867
FOOD AND BEVERAGE 7,375 7.124 251
Meat & Pouliry Rroducts 5 LQ — 5
Fish Products 7.015 ALQE 6,955 60
Fruit & Vegetable Processing 30 N 18 12
Dairy Products 55 N 22 33
Flour & Breakfast Cereal

Product 5 N 5 —
Bakery Products 135 N 71 64
Misc. Food Industries 40 N 26 14
Beverage Industries 90 N 27 63

RUBBER AND PLASTICS

PRODUCTS 1,765 1,631 134
Rubber Products Industries 1,550 LQ 1,488 62
Plastics Fabricating 215 LQ 143 72

LEATHER 10 10 —
Shoe Factories 5 5 —
Lug., Hbag & Sm. Lgoods

Mfgr. 5 5 —

TEXTILE 615 525 90
Cotton Yarn & Cloth Mills 505 LQ 488 17
Man-made Fibre, Yarn &

Cloth 25 N 25 —
Cordage & Twine Industries 5 LQ 4 1
Canvas, Cotton & Jute Bags 10 LQ 3 7
Misc. Textile Industries 70 LQ 5 65

KNITTING MILLS 30 16 14
Knitting Mills (Expt. Hosiery) 30 LQ i6 14
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TABLE A.2A

Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued)

Resident Final Sector Allocation
Exp. Lbr. Alloc.
Industry Force Code Basic  Non-basic
CLOTHING 35 — 35
Men’s Clothing Industries . 15 LQ — 15
Women'’s Clothing Industries 5 LQ —_ 5
Misc. Clothing Industries 15 LQ — 15
wWOO0D 780 281 © 499
Sawmills, Planing & Shingle 620 LQ 246 374
Sash, Door & Other Millwork 115 LQ 1 104
Wooden Box Factories 20 E 20 —
Coffin & Casket Industry 5 LQ 4 I
Misc. Wood Industries 20 LQ — 20
FURNITURE AND
FIXTURES 140 37 103
Household Furniture Mfgr. 95 LQ — 95
Office Furniture
Manufacturers 5 N s —
Misc. Furniture & Fixtures 40 LQ 32 8
PAPER AND ALLIED 1,000 904 96
Pulp & Paper Mills 985 ALQE 889 96
Paper Box & Bag
Manufacturers 10 N 10 —
Miscellancous Paper
Converters 5 N 5 -—
PRINTING, PUBLISHING
AND ALLIED 360 119 241
Commercial Printing 75 N 15 60
Platemake, Typeset & Trade
Binding 35 LQ 30 5
Publishing Only 35 LQ 5 30
Publishing & Printing 215 LG 69 146
PRIMARY METAL 20 20 —
Iron & Steel Mills 5 N 5 —
Iron Foundries 5 N 5 -—
Smelting & Refining 10 N 10 —
METAL FABRICATING 130 ) 25 105
Ornamental & Architectural
Metal 5 LQ — 5
Metal Stamping Pressing 20 LQ — 20
Wire & Wire Products Mfgr. 15 N 15 —
Machine Shops 85 LQ 10 75
Misc. Metal Fabricating 5 LQ _ 5
MACHINERY 390 212 178
Agricultural Implement
Industry 5 N 5 —
Misc. Machinery & Equipment 355 LQ 177 178
Comm. Refrigeration & Air
Cond. 5 N 5 —
Motor Vehicle Manufacturers 25 N 25 —
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TABLE A.2A

Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued)

! Resident Final Sector Allocation
Exp. Lbr, Alloc.
Industry Force Code Basic  Non-basic
TRANSPORTATION .
EQUIPMENT 795 795 —
Truck Body & Trailer
Manufacturer 5 N 5 —
Shipbuilding & Repair 535 E 535 —
- Boatbuilding & Repair 255 E 255 —
" ELECTRICAL PRODUCTS 33 ' 14 21
Communications Equip. Migr. 35 N 14 21
NON-METALLIC MINERAL '
PRODUCTS 130 76 54
Clay Products Manufacturers 15 LQ . 7 8
. Stone Products Mfgr. 10 LQ 9 1
Concrete Products Mfgr. 20 LQ -6 11
Ready-mix Concrete Mfgr, 60 L.Q 36 ©24
Glass & Glass Products Mfgrs. 10 LQ — 10
Misc. Non-metallic Minerals 15 N 15 o —
-PETROLEUM AND COAL
PRODUCTS 50 47 3
Petroleum Refineries 45 N 45 —
Misc. Petroleum & Coal
Products 5 LQ 2 3.
CHEMICAL AND
CHEMICAL PRODUCTS 130 - 130 —
Plastics & Synthetic Resins
Mifgr. - 5 N- 7 -5 .
Paint & Varnish ~
Manufacturers 5 N 5 —
Soap & Cleaning Compounds
Mfgrs. 10 N 10 —
Toilet Preparations Mfgr. 5 N 5 —
Industrial Chemicals Mfgr. 10 N 10 —
Misc. Chemicals Mfgr. 95 E 95 —
MISCELLANEQUS
y MANUFACTURING 80 37 43
"~ Scientific & Professional
Equip. 20 N 12 8
Jewellery & Silverware 5 LQ — 5
Sporting Goods & Toy
Industries 30 N 25 5
Misc. Manufacturing Ind. Nes 25 LQ — 25
CONSTRUCTION 3475 131 3.344
Building Construction 815 ALQP 89 726
Highway, Bridge & Street Const 500 ALQP 6 494
Other Construction 260 ALQP 36 224
Special Trade Contractors 1,900 ALQP — 1,900

TRANSP. COMM. AND OTHER
UTILITIES 2,850 512 2,338
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Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued)

Resident Final Sector Allocation
Exp. Lbr. Alloc.
Industry Force Code Basic  Non-basic
TRANSPORTATION 1,720 477 1,243
Air Transport 20 ALQ — 20
Serv. Incd. to Air Transport 25 ALQ — 25
Railway Transport 165 ALQ — 165
Water Transport 320 E 320 —
Serv. Ined. to Walter Transport 70 E 70 —
Moving & Storage 20 ALQ — 20
Other Truck Transport 440 ALQ — 440
Bus Trans., Interurban &

Rural 45 - ALQ 8 37
Urban Transit Sysiems 10 N —_
Taxicab Operations 140 ALQ 129
Highway & Bridge

Maintenance 405 ALQP 58 347
Misc. Serv. Incd. 1o Transport 25 ALQ — 25
Other Transportation 35 ALQ — 35

STORAGE 5 — 5
Other Storage & Warchousing 5 ALQ — 5
COMMUNICATION 795 27 768
Radie & TV Broadcasting 100 ALQ — 100
Telephone Systems 325 ALQ — 325
Telegraph & Cable Systems 60 ALQ 27 33
Post Office 310 ALQ — 310
ELECTRIC POWER, GAS

AND WATER 330 8 322
Electric Power 260 ALQ — 260
Water Systems 5 ALQ — 5
Other Utilities 65 ALQ 8 57

TRADE 5,033 1,881 7,154
WHOLESALE 2,335 929 1,406
Wialers of Petroleum Products 245 ALQ 105 140
Wsalers of Paper Products 15 ALQ — 15
Wsalers of General

Merchandise 110 ALQ BS 25
Wsaters of Food 980 ALQ 708 272
Wsalers of Tobacco Products 5 ALQ — 5
Wialers of Drups & Toilet

Prep. 5 ALQ — 5
Walers of Apparel & Dry

Goods 25 ALQ —_ 25
Wsalers of Hhold Furn. & Fur. 25 ALQ — 25
Wsalers of Motor Vhele Acc. 10 ALQ — 170
Wrsaters of Elect. Mach, Equip. 45 ALQ — 45
Wialers of Farm. Mach.

Equip. . 20 ALQ - 20
Wsalers of Mach. Equip. Nes 80 ALQ — 80
Wsalers of Hdwr, Plum, & Ht.

Equip. 60 ALQ — 80
Wsalers of Metal Nes 20 ALQ — 20
Wialers of Lumb, & Build.

Mat. 35 ALQ 31 284
Wsalers of Scrap & Waste

Mat. 40 ALQ — 40
Wholesalers Nes 175 ALQ — 175
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Final Allocations, Basic and Non-Basic Sectors, 1981 (Continued)

Resident Final Sector Allocation
Exp. Lbr. Alloc.
Industry Force Code Basic  Non-basic
RETAIL 6,700 952 5,748
Food Stores 1,535 ALQ 335 1,200
General Merchandise Stores 1,300 ALQ — 1,300
Tire, Battery & Access. Stores 150 ALQ — 150
Gasoline Service Stations 515 ALQ 139 376
Motor Vehicle Dealers 635 ALQ 210 425
Motor Vehicle Repair Shops 435 ALQ 6 429
Shoe Stores 45 ALQ — 45
Men’s Clothing Stores 40 ALQ — 40
Women's Clothing Stores 145 ALQ — 145
Clothing & Dry Goods Store

Nes 200 ALQ 29 171
Hardware Stores 130 ALQ — 130
Hhld. Furn. & Appl. Stores 410 ALQ 116 294
Radic TV & Elec. Appl.

Repair 35 ALQ — 35
Drug Stores 340 ALQ 96 244
Bock & Stationery Stores 40 ALQ — 40
Florists Shops 60 ALQ — 60
Jewellery Stores 110 ALQ i5 95
Watch & Jewellery Repair

Shops 5 ALQ — s
Liquor Wine & Beer Stores 90 ALQ 6 84
Retail Stores Nes 480 ALQ — 480

FINANCE, INSURANCE AND
REAL ESTATE 1,350 33 1.317
FINANCE 830 33 797

Banks & Othr Deposit Accp.

Est 685 ALQ — 685
Other Credit Agencies 120 ALQ 33 87
Security Brokers & Dealers 5 ALQ — 5
Investment & Holding

Companies 20 ALQ — 20

INSURANCE AND REAL

ESTATE 520 — 520
[nsurance Carriers 90 ALQ — 90
Insurance & Real Estate

Agency 285 ALQ — 285
Real Estate Operators 145 ALQ — 145

COMMUNITY, BUS. & PERSL.
SERYV. 11,095 962 10,133
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Final) Allocations, Basic and Non-Basic Sectors, 1981 (Continued)

'Resident Final Sector Allocation
Exp. Lbr. Alloe.
Industry Force Code Basic  Non-basic
EDUCATION AND RELATED 2,855 94 2,761
Kindergartens & Nursery
- School 40 C — 40
Elementary & Secondary

Schools 2,330 C — 2,330
School of Art & Perf. Art 35 ALQ —_ 35
V¥oc. Cire Trade & Bus.

Schools 55 ALQ 13 42
Post Sec. Non-univ. Inst. 5 ALQ — 5
Universities & Colleges 175 ALQ — 175
Libr. Museum & Othr

Repositary 200 ALQ 81 119
Education & Related Serv. 15 ALQ — 15

HEALTH, WELFARE AND

RELIGIOUS ORG. 3,575 — 1,575
Hospitals 1.810 ALQ —_ 1,810
Related Health Care Inst. 380 C — 380
Offices of Physician &

Surgeon 270 ALQ ~ 270
Offices of Para-med Personnel 15 ALQ — 35
Offices of Dentisis 100 ALQ — 100
Diagnostic & Therap. Serv. !

Nes 25 ALQ 25
Welfare Organizations 670 C — 670
Religious Organizations 285 C —_ 285

AMUSEMENT AND

RECREATION

SERVICES 318 34 301
Mogtion Picture Theatres 55 LQ 22 33
Motion Picture Prod. & Dist. 10 LOQ — 10
Bowling Alteys & Billiard Pir. 30 LQ 8 22
Golf & Country Clubs 50 LQ 3 47
Theatrical & Othr Staged

Entert. 25 LQ ! 24
Misc. Amuse, & Recreation

Serv. 165 LQ — 165

SERVICES TO BUSINESS

MANAGEMENT 655 _ 655
Empl. Agencies & Persl Supplr 10 ALQ -— 10
Computer Services 5 ALQ — 5
Security & Investigation Serv. 60 ALQ _ 60
Offices of Accountants 105 ALQ —_ 105
Advertising Serv, 10 ALQ — 10
Offices of Architects 5 ALQ — 5
Engineering & Scientific Serv. 140 ALQ —_— 140
Offices of Lawyers & Notaries 215 ALQ — 215
Offices of Mangt. & Bus.

Consit. 35 ALQ — 35
Misc. Serv. to Bus. Mangt. 70 ALQ —_ 70




266

GULF OF MAINE

TABLE A.2A

[111]

Final Allocations, Basic. and Non-Basic Sectors, 1981 (Concluded)

Resident Final Sector Allocation
Exp. Lbr. Alloc.
Industry Force Code Basic Non-basic
PERSONAL SERVICE 840 ‘14 826
Shoe Repair Shops 5 ALQ — 5
Barber & Beauly Shops 285 ALQ 1 284
Private Households 335 C — 335
Laundry Clean & Pressing 70 ALQ — 70
Self-serv. Laund. & Dry
Cleaner 25 ALQ 13 12
Funeral Services 65 C — 65
Misc. Personal Services 55 ALQ — 55
ACCOMMODATION AND
FOOD SERVICE 2,325 820 1,505
Hotels & Motels 805 E 805 e
Lodging Houses & Resid.
Clubs 10 LQ 3 7
Camp Grounds & Trailer
Parks 50 LQ 12 38
Restaurants Caterers &
Taverns 1,460 LQ — 1.460
MISCELLANEOUS
SERVICES 510 — 510
Labour Organ. & Trade Assoc. 50 ALQ — 50
Photographic Services Nes 30 ALQ — 30
Automobile & Fruck Rental 20 ALQ — 20
Machinery & Equip. Rental 10 ALQ — 10
Blacksmiths & Welding Shops 40 ALQ — 40
Misc. Repair Shops 45 ALQ — 45
Serv. to Buildings & Dwellers 55 ALQ — 55
Misc, Services Nes 260 ALQ — 260
PUBLIC ADMINISTRATION
AND DEFENCE 3,355 1.231 2,124
Defence Services 1,035 E 1.035 —
Other Federal Administration 855 ALQO 196 659
Provincial Administration 770 ALQH — 770
Local Administration 695 C — 695
UNSPECIFIED OR
UNDEFINED 1,710 R 721 989
TOTAL 52,710 22,236 30,474
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Final Allocation Codes for Tables A.2 and A.2A
Assigned (o Basic Secter because of workers working out-
side the region.

Assigned to Non-Basic Sector because output of industry is
consumed in region.

Assigned to Basic Sector because of specialized nature of
production.

Allocation based on the ratio of Basic and Non-Basic Sec-
tors in all other industrics.

Allocated based on initial aliocation.
Allocated based on region-national location quotient.
Allocated based on region-provincial location quotient,

Allocated based on region-national less exports location
quotient.

Allocated based on region-national excluding Ottawa-Hull
and southwest Nova Scotia location quotient.

Allocated based on region-provincial excluding Halifax and
southwest Nova Scotia location quotient.
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Appendix 3
SURVEY REPORT — CLARK'S HARBOUR COMMUNITY CLUSTER

[Not reproduced]

Appendix 4
THE SMALL VESSEL FLEET OF SOUTHWEST NOVA SCOTIA

[Not reproduced]
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Appendix 5§
GROWTH AND DIVERSIFICATION
INTRODUCTION

1. This Appendix presents the relationships between landed
prices, market prices and processing costs for scallops and groundfish.
These data form part of the refutation of the United States contention
that Canada has exaggerated the contribution of fishing on Georges
Bank to the economy of southwest Nova Scotia'.

2. The United States alleges that fishing on Georges Bank makes
a significant contribution to only the economies of five ports?, Part 1 of
this Annex has proven this to be false for a number of well-documented
reasons®, This Appendix demonstrates that Canada’s participation in the
Georges Bank fishery has been sufficiently profitable to allow companies
engaged in scalloping on Georges Bank to grow and diversify at a rate
that would have been impossible without access to this resource.

The Relationship Between Landed Prices,
Market Prices and Processing Costs

3. Scallops are sold by fishermen to processors in a form that
requires little further processing before being marketed. Scallop process-
ing is limited to washing, freezing and packaging. Groundfish, on the
other hand, requires considerable processing before going to market.
This relatively labour-intensive activity includes sorting, washing, fillet-
ing, packaging and freezing. Processing costs per unit of weight are sub-
stantially higher for groundfish than for scallops. With a greater abso-
lute difference between landed and market prices and a smaller
processing cost per unit of weight, the returns to the processof are sub-
stantiaily higher for scallops than for groundfish.

4. Data on the landed prices, market prices and processing costs
for scallops and groundfish are shown in Table 1 for the years 1977 to
1980. These data show that, in 1978, processors earned profits on both
scallops and groundfish, although scallop profits were substantially
higher per unit of weight. However, in 1980, with adverse market condi-
tions and rising costs, the market price received for groundfish products
fell below the overall cost of production (landed price plus processing
costs). Scallop prices remained buoyant and processing costs low,
thereby continuing to generate profits for processing companies. For
companies engaged in both scallop and groundfish production, ground-
fish losses were wholly or partially offset by scallop revenues.

| United States Counter- Memorial, Socio-Economic Annex, Vol. 11, Annex 4, pp., 20-29,
paras. 21-27.

I United States Counter- Memorial, Socio- Economic Annex, Yol, 1), Annex 4, pp. 25-26,
para. 25,

¥ See Part [, pp. 15-17, paras, 21-29,
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TABLE 1

Market Prices, Landed Prices And Processing Costs:
Groundfish And Scatlops, Nova Scotia, 1977-1980

1977 1978 1979 1980
Groundfish
Market Price 1.97 218 2.33 2.28
Landed Price 0.74 0.96 0.97 104
Processing Cost? ~
Labour 0.54 0.63 0.69 Q.74
Matcerials 0.08 0.09 0.10 0.1
Overhead 0.38 0.44 0.48 0.52
Total Cost 1.74 . 202 2.24 241
Net Revenue? 0.23 0.16 0.09 (0.13)
Scallops
Market Price 4.89 8.07 8.85 11.34
Landed Price 3.13 4.83 6.91 8.09
Processing Cost* -
Labour 0.2t 0.26 0.28 0.30
Materials 0.09 0.10 0.11 0.13
Overhead - 0.07 - 009 | © 010 0.11
Total Cost 3.50 5.29 7.39 8.64
Net Revenue? 1.39 278 1.46 2.70

"'All landed and market prices arc annual averages for Nova Scotia. Prices are drawn
from Annual Statistical Review of Canadlan Fisheries, 1978, Vol. 11, Table 23, p. 42;
Table 52, p. 74, Annual Sravistical Review of Canadian Fisheries, 1980, Vol. 13.
Tuble 24, p. 42; Table 62, p. 80. Sec Documentary Appendices 11 and 13.

2 Groundfish processing costs are based on data from the Task Force on Atlantic Fisher-
ics: Navigating Troubled Waters, A New Policy for the Atlantic Fisheries, Table 5.18,
p. 95 and p. 275. See Documentary Appendix 6.

¥ Net revenue reflers 1o the difference between market price and the sum of landed price
and processing costs.

4 Scallop processing costs are derived from data sepplied by processing companies. Costs
for 1980 range from $0.35/Kg 10 $0.53/Kg. For 1his analysis, the higher figure is used.



[151-155]) ANNEXES TO REPLY OF CANADA - 271

Appendix 6
CANADIAN AND UNITED STATES FISHERIES POLICIES
Section 1. Canadian Fisheries Policies

Introduction

I. The purpose of this Appendix is twofold: first, to refute the
United States allegation that Canadian fishing activity on Georges Bank
is uniquely a result of government policies*; and secondly, to correct the
erroneous suggestion that the United States fishing industry did not ben-
efit from financial assistance?,

2. The United States contention regarding government policies is
two-pronged: the first part of the argument alleges that Canadian vessels
fish on Georges Bank because they receive financial assistance; the
second part of the argument alleges that Canadian vessels fish on
Georges Bank because the Government of Canada prevents them from
fishing elsewhere. Both contentions are patently wrong and are attempts
to disguise the simple fact that economics, i.c., supply and demand for
certain fish products, determines where fishing activity occurs.

A. GOVERNMENT ASSISTANCE TO FISHERIES IN CANADA

3. As in the case of all other industrialized countries?, Canada
renders financial assistance of various kinds to its fishing industry. Like
the provision of roads and airports, it is a standard abligation of govern-
ments to provide infrastructure, such as breakwaters and docking facili-
ties, to assist the fishing industry,

4. In Canada, the acknowledged social nced to maintain a large
labour-intensive inshore fisheries sector means that financial assistance
has been provided to improve the incomes of this sector’. This aid has lit-
tle bearing on the offshore fishery of Georges Bank, and the United
States has not taken issue with such assistances.

! United States Counter- Memorial, Socio- Economic Annex, Vol. [1I, Annex 4, pp. 33-35,
paras. 36-43,

X Uinited States Counter- Memorial. Socio-Economic Annex, Vol. 111, Annex 4, pp. 33-35,
paras. 36-43.

?See the following publications of the Organisation for Economic Cooperation and
Development: Financial Suppert to the Fishing industry of OEQC Member Couniries.
Paris, OECD, 1965; Financial- Support to the Fishing Industry of OECD Member
Countries. Paris, OECD, 1971; Financial Support 1o the Fishing Industry of OECD
Member Countries. Paris, OECD, 1980.

* The Groundfish Bridging Program and its successor, the Groundfish Temporary Assist-
ance Program, were designed to provide price support at a time of disastrous temporary
weakness in groundfish markets. These programs were in ¢ffect from 1974 10 (977,

3 The United States supports its contentions regarding groundfish price supports with an
article on scallop stock assessment which it does not annex. Sce United States Counter-
Memorial, Socio- Economic Annex, Yol. 111, Anncx 4, Appendix D, p. 3, footnote 6.



272 " GULF OF MAINE [156]

5. The United States does take issue with the use in Canada of
vessel-construction subsidies, stating:

. due in large measure to the vessel-construction subsidy pro-
gram of the Canadian government, by 1964, the new and expand-
ing Canadian scallop fleet on Georges'Bank was taking about one-
half of the scallops from the Bank®”. {{talics added.]

This is an unusual argument for the United States to advance in light of
the vessel-construction subsidy programs that were in operation in the
United States at the same time. The Fishing Fleet Improvement Act
provided vessel-construction subsidies of up to 50 percent of the cost of
construction’. The main beneﬁ(:lary of this program was the New Bed-
ford scallop flect®.

6. Furthermore, the United States has based its allegation, for
the period prior to 1961, on an article which says that subsidies might
have been a consideration in the expansion of Canada’s Georges Bank
scallop fleet®. The United States fails to point out that in the immedi-
ately preceding paragraph the authors conclude that:

*“The expansion of the offshore [Canadian scallop] fleet in itself
suggests the profitability of the fishery. There were apparent
advantages in exploiting more intensively the high-unit value scal-
lop fishery on the readily accessible Georges Bank scallop grounds.
The scallop resource was quite unlike the low-unit value product
(groundfish) traditionally landed in the Provinces. It would also
appear that the differential between ex-vessel prices — usually
from 5¢ to 10¢ a pound lower in Canada — was such that costs in
Canada were sufficiently low to justify such an expansion®.”

The authors, accordingly, E;gree with Canada that economics determine
where fishing takes place.

7. The Canadian legislation which the United States has objected
to was established to “provide assistance to Canadian shipping and ship-
yards''" and not to the fishing industry. The objective is to lower the
price of Canadian-built vessels so that they are competitive with vessels
from foreign shipyards. Canadian customs records show that vessels have
continually been imported into Nova Scotia. This is proof that vessel

& United States Counter- Memorial, pp. 59-60, para. 74.

T"Margaret E. Dewar: Industry in Trouble. Philadelphia, Temple University Press, 1983,
p- 68. See Documentary Appendix 14.

& Margaret E. Dewar: Industry in Trouble. li’hiladeiphia. Temple University Press, 1983,
p. 68. See Documentary Appendix 14.

*R. M. Doherty, G. P. Draheim, D, J. White and C. L. Vaughn: “Sea Scallop Industry of

Canada.” Commercial Fisheries Review, Vol. 25, No. 7. July 1963, p. 12. United States
Memorial, Documentary Annexes, Vol. H, Annex 21.

0 United States Menmorial, Documentary Annexes, Vol. 1, Annex 21, p. 12

1 “Propesals for Assisting Shipping and Shipyards.” Record of Cabinet Decision, & Sep-
tember .1961. Ottawa, Privy Council Office, September 1961. See Documentary
Appendix 15.
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subsidies have not given Canadian fishermen any advantage that they
would not have had with free access to foreign shipyards. It is now felt
that, in many instances when a subsidy is given to boat-buyers, the vessel
price rises and the subsidy is passed on to the boatbuilder'.

B. CaNADIAN FiSHERIES POLICIES HAVE PREVENTED THE
OvER-ExpPLOITATION OF GEORGES BANK
BY CANADIAN FISHERMEN

8. The United States contends that Canada has solidified its posi-
tion on ‘Georges Bank due to its infiexible fisheries policy, which
allegedly does not allow the offshore scallop fleet to exploit other species
in inshore areas or in resource-rich areas off Newfoundland. It further
contends that the Nova Scotia offshore groundfish fleet, due to a conflict
between Nova Scotia and Newfoundland, has been forced to fish on
banks to the south and west, i.e., on Georges Bank. These contentions
reflect the United States incomprehension of the Canadian fishing
industry.

9. It has already been demonstrated that the operations of
Canadian offshore vessels were restricted by the Government of Canada
before the mid-1950s". After these restrictions were relaxed, Canada’s
Georges Bank fishery quickly expanded. Canada, because of its depend-
ence on fishing resources, has limited entry into the offshore scallop fish-
ery, and indeed into all fisheries. As a result, Canada has prevented its
150 groundfish trawlers from being diverted to scalloping when scallops
have been abundant. Canada has also acted responsibly in prohibiting
the use of factory-freezer trawlers on Georges Bank.

10. Beginning in the late 1960s, Canada recognized that, if fish-
eries were 10 be managed in accordance with economic objectives, lim-
ited entry was necessary. Since Canada’s offshore fleets had acquired
economic advantages (e.g.. economies of scale) by specializing in certain
fisheries, and because ICNAF regulations were already on a species-by-
species basis, Canada instituted limited entry for species groups (off-
shore scallops 1973, groundfish 1973). This was the first tentative step
towards rationalizing the Canadian fishing industry in relation to
cconomic objectives and preparing Canada for extended fisheries
jurisdiction.

1}. Since 1977 the Nova Scotia trawler fleet, as a result of
Canada’s Atlantic Groundfish Plans, has been encouraged to fish the
northern groundfish stock to the north and east rather than to the south

12See D, M. Baker: The Fishing Vessel Assistance Program in Nova Scotia, Historical
Perspective and Economic Analysis, unpublished thesis, Kingston, Queen's University.
March 1983.

3 Canadian Memorial, p. 86, para. 188.
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and west as the United States suggests. In 1977, Canada instituted quo-
tas and other controls in the offshore groundfish fisheries following the
extension of jurisdiction to 200 miles. At this time, it faced the following
problems:

(@) The Guif of St. Lawrence redfish stock was depleted and the inshore
and offshore fleets based in the Gulf had excess harvesting capacity
in relation to the resource. As a result, “outside’ (non-Gulf of St.
Lawrence) trawlers of Newfoundland and Nova Scotia were di-
verted as much as possible out of the Gulf.

(&) Displacement of the outside trawler fleet from the Gulf of St. Law-
rence caused problems for the processing plants in the south coast of
Newfoundland and the Sydney Bight area of Nova Scotia. These
plants relied on obsolete side trawlers and low-powered stern trawl-
ers which had been heavily dependent on Gulf of St. Lawrence red-
fish. Not only were these trawlers cut off from this redfish stock,
they now faced competition for other stocks on their doorstep and
did not have the seaworthiness to be diverted to more distant banks.
As a result, the side trawlers and low-powered stern trawlers were
given preferential allocations on the eastern Scotian Shelf and the
south coast of Newfoundland.

{c) Giving preferential treatment to these older trawlers in the area of
the eatrance to the Gulf of St. Lawrence caused problems for the
higher powered stern trawlers that sailed chiefly from Riverport,
Lunenburg and Canso in Nova Scotia. Resources were scarce in the
Scotian Shelf/Georges Bank areas at that time, so that these trawl-
ers had to find opportunities on the Grand Banks and to the north,
where they had never traditionally fished. The only stocks in these
areas that were not fully exploited at this time were cod and redfish
off Labrador.

12.  In subsequent years, the groundfish plans followed the initial
pattern set in 1977, with marginal adjustments being made on the basis
of the following criteria:

(a) adjacgncy to resource;

(b} relative dependence of coastal communities and the various fleet sec-
tors; and

{c) economic efficiency and fleet mobility.

13. Canada’s management system minimizes the element of
instability in the fisheries, and as a resuli, Canada’s economic depend-
ence on the Georges Bank fishery has increased over time. With the
present United States open-access system, stocks are often depleted, thus
leading to greater instability. The importance of the New England fish-
ing industry has decreased over time, and although the United States has
attempted to create the illusion that its increased 1977-1981 activity is
part of a historical cycle, it is merely an aberration.
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Section II. United States Fisheries Policies
Introduction

14. In its Counter-Memorial, the United States has continued to
suggest that the United States fishing industry has not benefited from
financial assistance**. In fact, there have been a number of United States
federal assistance programs specifically directed to the fishing industry,
and numerous other federal and state programs which may and do pro-
vide financial assistance to the fishing industry. Some of the programs
provide assistance for fishing vessel construction or renovation, some
benefit fish processors, and others indirectly assist the fishing industry
by improving public on-shore facilities. This section will identify many of
these sources of assistance to the fishing industry in the United States.

A. FEDERAL GOVERNMENT ASSISTANCE TO THE FISHING INDUSTRY IN
THE UNITED STATES

15. There are a number of United States federal financial assist-
ance programs specifically designed to benefit the fishing industry. Since
the United States was particularly critical of the Canadian vessel-con-
struction subsidy program, it is of particular interest here to note that
the United States Government had a comparable program designed to
meet similar needs. On 12 June 1960, the United States Congress passed
a fishing vessel Subsidy Act, the stated purpose of which was “[t]o pro-
vide a program of assistance to correct inequities in the construction of
fishing vessels and to enable the fishing industry of the United States to
regain a favorable economic status's...". In fact, the Act was intended
primarily to enhance the status of the New England fishing industry, As
is stated in the Report of the House Committee on Merchant Marine
and Fisheries summarizing the “need for the legislation™

“At the present time, the New England fishery is in dire straits
by reason of the fact that imports of frozen fish fillets at prices
below the cost of production have caused severe losses. . .

The New England industry is forced to compete not only with
the fower wage costs of its competitors in Canada, Iceland, Britain,
and elsewhere, but with the lower cost of vessel construction in
those countries’s,”

4 Ynited States Coumnter- Memorial, pp. 59-60, para. 74.

15 United States Subsidy Act, Public Law 86-516, 74 United States Statutes at Large 212,
1960 (codified at 46 United States Code, sec. 1401, as amended in 1964 and 1970, and
subsequently deleted).

'* House Committee on’ Merchant Marine and Fisheries, “Providing a Program of Assist-
ance for the Construction of Fishing Vessels”, House of Representatives, Report No.
770, 86th Congress, Ist Session, 1959, p. 3. Sce Documentary Appendix 16. See also
“Providing a Program of Assistance for the Construction of Fishing Vessels”, House of
Representatives, Report No. 1589, 86th Congress, 2nd Session, 1960.
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Moreover, at least during its early years, the Subsidy Act turned
out to be of benefit only to the New England fishing industry, as also
observed by the House Committee on Merchant Marine and Fisheries:

“Section 4 of the 1960 act restricted subsidy to vessels to be oper-
ated in a fishery suffering injury from which escape clause relief
was recommended by the Tariff Commission but denied by supe-
rior authority. The practical effect of this provision was to limit
the application of the act to the New England ground-fish
Sishery'' . . ." [talics added.]

16. The House Committee later noted, in relation to the Subsidy
Act, that “the program has probably provided more incentive for the
construction of privately owned fishing vessels than any other single fac-
tor affecting the industry”, and that 400 to 500 new wvessels had been
constructed from private funds as a result of the operation of the Sub-
sidy Act in the 1960s'8, At least for the next two-year period, 1971 and
1972, $20,000,000 per fiscal year were then authorized to carry out the
purposes of the Act.

17. The United States Counter-Memorial particularly com-
plained about Canadian vessel subsidies insofar as they aided the
Canadian scallop fleet on Georges Bank. In this connection, it is interest-
ing to note that, according to the Committee on Merchant Marine and
Fisheries of the United States House of Representatives, the United
States scallop industry on Georges Bank benefited enormously from the
Subsidy Act. After its first four years of operation when it assisted only
the New England groundfish industry, as mentioned above, the Subsidy
Act was amended, and the New Bedford scallop industry became a
major — or the major — beneficiary; 10 New Bedford vessels were built
in four years under the 1964 amendments to the Subsidy Act, with the
result that in 1968 “[t]he catch of scallops by subsidized vessels amounts
to approximately 21 percent of the total catch of domestic vessels'™”.

18. There are a number of other federal assistance programs
designed to enhance the status of the United States fishing industry. Five
of these, all administered by the National Marine Fisheries Service
{(NMFS) of the National Oceanic and Atmospheric Administration

7 House Committee on Merchant Marine and Fisheries, “Fishing Vessel Construction™,
House of Representatives, Report No. 1524, 88th Congress, 2nd Session, 1964, p. 2. See
also Senate Committee on Commerce, “Fishing Vessel Construction Bill”, Senate Report
No. 481, 88th Congress, st Session, 1963, p. 21. See Documentary Appendices 17
and 18.

18 House Committee on Merchant Marine and Fisheries, “Extension of United States Fish-
ing Fleet Improvement Act”, House of Representatives, Report No. 394, 91st Congress,
Ist Session, 1969, p. 8. See Documentary Appendix 19. See also Senate Committee on
Commerce, “United States Fishing Fleet Improvement Act”, Senate Report Np. 888,
91st Congress, 2nd Session, 1970.

1% House Committee on Merchant Marine and Fisheries, “Extension of United States Fish-

ing Fleet Improvement Act”, House of Representatives, Report No. 394, 91st Congress,
1st Session, 1969, p. 7. See Documentary Appendix 19. :
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(NOAA), which is part of the Department of Comimerce, are especially
important: '

(a)

()

(c)

(d)

(e)

The Fishing Vessel Obligation Guarantee Program? provides guar-
antees of up to 87! percent of the actual cost or depreciated actual
cost of a fishing vessel. The program provides a vessel purchaser or
owner with loan terms of longer than usual maturities (up to 25
years), at lower interest rales, in larger amounts and on more flex-
ible financing terms than the typical fishing vessel owner could
expect to obtain in a purely commercial setting.

The Fishing Vessel Capital Construction Fund?®' affords the fishing
industry an extraordinary, and scemingly unique, type of financial
assistance in the form of deferral of federal taxes. Under this pro-
gram, a vessel owner or operator can use pre-tax dollars rather than
after-tax dollars to construct a new vessel, buy a used vessel or
reconstruct a vessel — effectively an--interest-free loan of tax
monies.

The Fisheries Loan Fund Program?? uses a revolving fund to make
loans for financing or refinancing the cost of purchasing, construct-
ing, equipping, maintaining, repairing or operating new or used com-
mercial fishing vessels or gear. The revolving fund was increased
from $10 million to $20 million in 1958.

Under the Fishermen's Protective Act®, a Fishermen’'s Protective
Fund is created, the broad purpose of which is to provide for reim-
bursement of losses and costs incurred as the result of seizure of a
United States fishing vessel by a foreign government on the basis of
jurisdictional claims not recognized by the United Siates. In 1977, a
new Fishing Vessel and Gear Compensation Fund? was added to the
Fishermen's Protective Act, to provide compensation to the owners
or operators of United States fishing vessels for vessel damage
attributable to foreign vessels, and for gear damage attributable to
foreign or United States vessels and 1o acts of God.

Another recent source which provides benefits to the United States
fishing industry is the Fishermen’s Contingency Fund?®. The purpose
of this fund is to compensate commercial fishermen for actual and
consequential damages, including loss of profits, owing to damage to
or loss of vessels and equipment resulting from incidents associated
with oil and gas cxploration, development and production activities
on the continental shelf.

2 The predecessor of the present program was authorized by the United States Ship Mort-
gage Act of 1920, 46 United States Code, secs. 911 er seq. The Fishing Vessel Obliga-
tion Guarantee Program is now authorized under Title X1 of the Merchant Marine Act
of 1936, 46 United States Code, secs. 1271 ef seq. {as amended).

3 Fishing Vessel Capital Construction Fund, 46 United States Code, secs, 1177 ef seq.
22 Fisheries Loan Fund Program, 16 United States Code, sec. 742(c¢).

B Fishermen's Protective Act, 22 United States Code, secs. 1971 ¢t seq.

M Fishing Vessel and Gear Compensation Fund, 22 United States Code, sec. 1980([).
2* Fishermen's Contingency Fund, 43 United States Code, secs. 1841 et seq.
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19. In addition to the above National Marine Fisheries Service
programs, there are several other significant sources of financial assist-
ance to the United States fishing industry. They include, among others,
the following:

{a) The Economic Development Administration within the Department
of Commerce has a number of programs from which fishermen and
fish processors may obtain financial assistance. These include Busi-
ness Development Loans (which can provide up to 65 percent of a
project’s cost) and grants under Title 1X of the Public Works and
Economic Development Act®*. Title IX is also available for assist-
ance for acquisition or improvement of harbour infrastructure and
other public on-shore facilities, and Title 1 of the Public Works and
Economic Development Act offers additional assistance for on-shore
facilities.

{(6) The fishing industry, including both fishermen and fish processors, is
also eligible for financial aid under three separate programs of the
Small Business Administrations {(SBA): direct loans and loan guar-
antees under Section 7a of the SBA Act”. Local Community
Development loans and loan guarantees under Section 302 of the
same Act®; and loans and loan guarantees under the Disaster and
Economic Injury Program?. In addition, there may be other SBA
programs, such as Economic Opportunity loans for small businesses,
for which members of the fishing industry are eligible. '

{c} The Farmers Home Adminisiration {FmHA) within the Department
of Agriculture aiso provides financial assistance to the fishing indus-
try. Such assistance may be in the form of FmHA guarantees for
loans (up to 90 percent of principal and interest}) to businesses and
industries or direct loans to public bodies. Assistance may also be
afforded to the fishing industry through the Farm Credit System in
the form of Production Credit Association loans*® (of up to 75 per-
cent of value). The Southeastern New England Production Credit
Association has been a major lender 1o fishermen in
Massachusetts®'; and it may come through the Farmers Credit Sys-
tem Banks for Cooperatives program?®2.

{d) The Trade Adjustment Fund?® of the Department of Commerce pro-
vides a number of forms of financial assistance to communities that
qualify under the Public Works and Economic Development Pro-
gram, mentioned earlier. It also provides loan guarantees for

2 Public Works and Economic Development Act. 42 United States Code, secs, 3121 et seq.
27 Small Business Act, 15 United States Code, sec. 636(a). -

15 United States Code, sec. 696.

215 United States Code, sec. 636(c).

30 Production Credit Associations, 12 United States Code, secs. 2071 ef seq.

3 Massachusetis Fisheries: A Report of the 200 Mile Fisheries Work Group. Boston,
Commonwealth of Massachusetis, 1977, p. 19. Canadian Counter-Memorial, Annexes,
Vol. IV, Annex 38.

¥ Banks for Cooperatives, 12 United States Code, secs. 2121 et seq.
35 Trade Adjustment Fund, 19 United States Code, secs. 2101 et seq.
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projects taking place in trade impacted areas, which could be very
helpful to the New England fishing industry (both harvesting and
processing sectors).

(e¢) The Department of Housing and Urban Development Community
Development Block Grants* could be used to finance on-shore fish-
ing facilitics. A number of Massachusetts fishing ports, including
New Bedford, Boston and Gloucester, are eligible for such grants®.

(/} Thirty percent of the gross receipts collected by United States Cus-
toms on fisheries products is paid into the Import Duties Fund?3
managed by the Secretary of the Interior. This $10 million fund is to
promote domestically-produced fisheries products by conducting a
fisheries educational service, and technological, bioclogical and
related research programs (although prior to recent amendments the
fund was used entirely to finance the National Marine Fisheries
Service).

20. The above list does not exhaust the sources of United States
federal assistance to the fishing industry. Some of the above United
States programs of assistance are discussed in the OECD study of
Financial Support to the Fishing Indusiry of QECD Member
Countries”, which Canada has deposited with the Court. All of the
above sources, and other federal sources as well, have been identified as
available to assist the Massachusetts fishing industry in Massachusetts
Fisheries: A Report of the 200 Mile Fisheries Work Group (hereinafter
“Massachusetts Fisheries”)*, which Canada has also deposited.

B. REGIONAL ASSISTANCE TO THE FISHING INDUSTRY
IN THE UNITED STATES

21. In addition to the above federal programs, Massachusetts
Fisheries identifies a number of regional and Commonwealth of Massa-
chusetts programs providing financial assistance to the fishing industry.
They include, for example, the following:

{a) The New England Regional Economic Commission participates in
what is described as a “highly successful” revolving loan program
administered under the aegis of the Cape Ann Commercial Fisher-
man’s Fund®.

# Community Blocks Grants, 42 United States Code, sec. 5303(d).

3 Massachuseits Fisheries: A Report of the 200 Mile Fisheries Work Group, p. 21.
Canadian Counter- Memorial, Annexes, Vol. IV, Annex 38.

% Import Duties Fund, 15 United S1ates Code, sec. 713¢-3.

¥ Organisation for Economic Cooperation and Development, Financial Support to the
Fishing Industry of OECD Member Countries. Paris, QECD, 1965, pp. 213-218 and
246.

¥ Massachusetts Fisheries: A Report of the Massachusetts 200 Mile Fisheries Work
Group, pp. 3-24. Canadian Counier- Memorial, Annexes, Vol. IV, Annex 38,

¥ Massachusetts Fisheries: A Report of the Massachusetts 200 Mile Fisheries Work
Group, p. 6. Canadian Counter-Memorial, Annexes, Vol. [V, Aanex 38.
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{4} The Massachusetts Community Development Finance Corporation
provides financing for the purpose of reducing “conditions of blight,
economic depression or widespread reliance on public assistance’; it
has been identified as a potential source of assistance for vessel can-
struction and renovation and for private on-shore facilities®.

(¢) The Massachusetts Industrial Mortgage Insurance Agency can be
called upon to provide state loan guarantees for land-based fisheries
support facilities*.

(d) Massachusetts Industrial Development Finance Authorities and Eco-
nomic Development Industrial Commissions can provide assistance
to large-scale ship repair yards and other on-shore activities*,

(e) The Massachusetts Division of Land and Water Use has authority
to construct or reconstruct piers or waterfront terminals, and also to
provide as much as 50 percent financing for harbour improvements
(75 percent for dredging operations)*.

(f) The Massachusetts Business Development Corporation makes loans
to any private, profit-making firm that is Massachusetts based and
contributes to the expansion of employment opportunity in the
state*s,

22. In addition to the above, Massachusetts Fisheries identifies
other potential and actual state and local sources of financing to the
fishing industry. With its much greater resource base, Massachusetts can
much more readily assist its fishermen, fish processors and fishing sup-
port industries than can the relatively disadvantaged Province of Nova
Scotia.

Conclusion

23, The United States has tried to suggest that the Nova Scotia
scallop industry has been unfairly or improperly advantaged by
Canadian federal subsidies for vessel construction. In fact, this is not the
case, since — among other reasons — the United States provided com-
parable assistance to New England fishermen under its own federal Sub-
sidies Act. Like most developed countries (including Canada), the
United States has a considerable number of financial assistance pro-
grams at federal, regional, State and local levels aiding its fishermen,
fish processors and the fishing industry generally.

0 Massachusetts Fisheries: A Report of the Massachuserts 200 Mile Fisheries Work
Group, pp. 8 and 24. Canadian Counter- Memorial, Annexes, Vol. [V, Annex 38.

M Massachusetts Fisheries: A Report of the Massachusetts 200 Mile Fisheries Work
Group, p. 1. Canadian Counter- Memorial, Annexes, Vol. IV, Annex 38. -

9 Massachusetts Fisheries: A Report of the Massachuseits 200 Mile Fisheries Work
Group, p. 8. Canadian Counter- Memorial, Anrexes, Vol. 1V, Annex 38,

4 Massachusetts Fisheries: A Report of the Massachusetts 200 Mile Fisheries Work
Group, p. 7. Canadian Counter- Memorial, Annexes, Vol. IV, Annex 38.

* Massachusetts Fisheries: 4 Report of the Massachuseits 200 Mile Fisheries Work
Group, p. 8. Canadian Counter- Memorial, Annexes, Vol. 1V, Annex 38.
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INTRODUCTION

|. The United States alleges that Canada had no fishery on
Georges Bank until the 1950s and that the United States fishery in that
arca was an exclusive one until that time. This allegation is demonstra-
bly erroneous for three reasons. First, the general historical sources
relied upon by the United States deal with the existence of a United
States fishery during the historical period from the nineteenth century to
the present and simply do not address the existence or importance of a
Canadian fishery. Secondly, the direct evidence of a Canadian fishery
during the historical period, as set out in Volume [ of the Annexes to
the Canadian Counter-Memorial, is abundant and unequivocal. Thirdly,
the statistical evidence relied upon by the United States as the basis for
comparison of Canadian and United States fish catches is derived from
sources that did not even attempt to measure Canadian catches by area
of capture during most of the historical period.

Section I. The Non-Statistical Evidence:
Commentary on Annexes to the United States Counter-Memorial
(Volume 1V, Annex 7)

2. The United States challenges the Canadian Memorial's presen-
tation of the history of the Canadian fishery on Georges Bank, stating
that Canada has produced insufficient and questionable evidence in sup-
port of its contentions'. In its Counter-Memorial, the United States
offers three lines from a 1945 article to contradict Canada’s evidence?.
In addition, the Annexes to the United States Counter-Memorial
{VYolume 1V, Annex 7) contain a paragraph-by-paragraph commentary
on the history of the Canadian fishery as presented in the Canadian
Memorial. '

3. Volume Il of the Annexes to the Canadian Counter-Memorial,
entitled “A History of the Canadian Fisheries in the Georges Bank
Area”, reviews in detail the development of the Canadian fishery from
its inception in the nineteenth century. The several volumes of evidence
filed with the Court in support of Volume Il answer any criticism as to
the insufficiency of evidence provided by Canada. indeed. this incontrov-
ertible evidence refutes the United States allegation that the Canadian
Georges Bank fishery in the nineteenth century was isolated and insig-
nificant’. Moreover, it amply supports the statements by Thomas
Knight, H. W. Johnston and the 1928 Royal Commission that it was the
practice of Nova Scotia fishermen to resort to Georges Bank*,

4. The comments in the Annexes to the United States Counter-
Memorial (Volume IV, Annex 7) do not impugn the direct evidence

YUnited States Counter-Memorial, pp. 52-53, para. 66: United States Counter-
Memorial, Analytical Annexes, Vol. 1V, Annex 7, p. 10, para. 15: p. 14, para. 22.

? United States Counter- Memorial, p. 52, para. 66.
3 United States Counter- Memorial, Anafytical Annexes, Vol. IV, Annex 7. p. 1, para, 2.
! Canadian Memarial, p. B3, para. 181; pp. 85-86, para. 186.
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relied upon by Canada to support its assertions concerning the history of
the fishery. It is no answer to call into question the accuracy of ncwspa-
per reports and Canadian Government documents®. Morcover, the Docu-
ments and Proceedings of the Halifax Commission, 1877, cited once
again by the United States as evidence that only one Canadian vessel
fished on Georges Bank during the ninetcenth century, report that ves-
sels from the western poris of Nova Scotia were trawling on Georges
Bank in the late 1860s or early 1870s¢.

5. The United States has reproduced excerpts from F. W. Wal-
lace’s article entitled “Thirty Years Progress in Canada’s Fish Industry,
1914-1944"". Wallace's estimates of the number of vessels fishing off-
shore in 1914 from Shelburne, Yarmouth and Digby are seriously defi-
cient. This is evident from a review of the annual report of the Depart-
ment of Marine and Fisheries for 1913-1914% It should be noted that
Wallace wrote the account some 30 vears after the events in question.
In the “Foreword” to the article, he stated that ~[s]ince printed or writ-
ten records are fragmentary, or difficult to secure without lengthy
research . ..”, it had been necessary for him **. .. to rely to a consider-
able extent upon memory ..." for which he made ™. .. no claims to
infallibility® .. .". It is more prudent to rely on sources produced at the
time of the events they describe, such as the statements made by Wal-
lace himself during the period from 1914 to 1922, when he wrote of
Canadian activity on Georges Bank during those years',

6. The United States Counter-Memorial dentes the existence of a
Canadian Georges Bank fishery prior to 1922" even in the face of evi-
dence published by the United States recording Canadian landings of
Georges Bank fish in United States ports. The Reporifs] of the United
States Commissioner of Fisheries for the years 1918 1o 1922 document
that one-third of recorded Canadian landings made at the Umlcd States
ports were taken from Georges Bank'?,

7. The Anncxes to the United States Counter-Memorial (Volume
1V, Annex 7) dispute Canada’s contention that Nova Scotia entre-
prencurs registered their vessels in the names of United States owners

*United Stares Counter-Menworial, Analytical Annexes, Yol IV, Annex 7. p. 10,
para. 15; p. 14, para. 22,

¢ Canadian Counter-Memorial, Annexes. Vol. 11, A History of the Canadiun Fisheries in
the Georges Bank Arca™, p. 11, pars. 19 and footnote 17.

? United States Counter-Memorial. Analyrical Annexes, Vol. IV, Annex 7, pp. 6-7,
para. 11.

& Forty-Severth Annual Report of the Department of Marine and Fisheries, [913-14,
Fisheries. Sessional Paper No. 39, Ottawa, King's Printer, 1914, pp. 90-95. Sce Docu-
mentary Appendix 1.

® United States Counter-Memarial, Analviical Annexes, Vob. IV, Anncx 7, Appendix A,
p. 3 .

W Canadian Memorial, p. 84, para. 184 and foctnote 36, [t is likely that Wallace was also
the author of the statement yuoted in the  sadian Memorial on p. 85, para. 184,

W United States Counter-Memorial, A+ aiytical Amexes, Vol |V, Ananex 7. p. 12,
para, 19. '

12 Canadian Counter- Memuorial, Annexes, Yol. 11, pp. 25-26, para. 39; p. 27, Tuble 1.
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who had little more than nominal ownership interests in order to circum-
vent United States laws prohibiting direct marketing of foreign catch in
that country'®. As explained in the Canadian Memorial't, these “flag of
convenience” vessels often sailed out of Nova Scotia ports and were
crewed by Canadian seamen. In the Annexes to the United States
Counter-Memorial (Volume 1V, Annex 7) the United States contends
that its laws would have prevented such a practice's. However, in his
autobiography, F. W. Wallace explained that:

“American law, however, decreed that the skipper be a United
States citizen. To comply with this, one member of the crew held
citizenship papers and acted as nominal captain in entering and
clearing the ships.”

8. It is curious that the United States cites only pre-1874 evi-
dence in support of its contentions concerning the loss of life in the
Gloucester fisheries'”. This evidence appears to be based on lists of
names of lost men whose origins in most instances were not stated. In
contrast, the evidence produced in Volume II of the Annexes to the
Canadian Counter-Memorial, concerning Canadian men lost in the
Gloucester fisheries, covers the periods 1891 to 1900 and 1909 to 1916,
when information in the Notice of Loss documented the nationality of
the deceased'®. Contrary to the United States admission that “Canadian
fishermen occasionally sailed as crew members aboard United States
vessels sailing from New England ports'”, Volume 11 of the Annexes to
the Canadian Counter-Memorial confirms that the average percentage
of Canadian men lost in the Gloucester fisheries during the period 1891
to 1900 is 52.4 percent; during the years 1909 10 1916 the average is
72.7 percent®.

9. The quotations in the Annexes to the United States Counter-
Memorial (Volume 1V, Annex 7) from N. Bourne's Scallops and the
offshore fishery of the Maritimes confirm the evidence adduced by
Canada that the voyage of the Mary E. Kenny in 1945 marked the
beginning of the Canadian scallop fishery on Georges Bank?'. It should
be noted, however, that the United States references to Bourne’s article

13 United Srates Counter-Memorial, Analytical Annexes, Vol. 1V, Annex 7. p. 11,
para. 17,
1 Canadian Memorial, p. 86, para, 187.

3 United Stares Coumter-Memorial, Analvtical Annexes, Vol. 1V, Annex 7, p. 11,
para. 17

18 F. W Wallace: Roving Fisherman. An Autobiography Recounting Personal Experiences
in the Commercial Fishing Fleets and Fish Industry of Canada and the United Stares.
191171-1924, Gardenvale, Quebec, Canadian Fisherman, 1955, p. 101. See Documentary
Appendix 2. See also Canadian Counter-Memorial, Antexes. Val. Il p. 13, para. 22,
footnote 24.

" United States Counter-Memorial, Analytical Annexes. Vol. IV, Annex 7. p. 14,
para. 22.

18 Canadian Counter-Memortal, Annexes, Vol. 11, p. 161, Appendix I1.
1% United States Counter-Memorial, Analytical Aanexes. Vol. [V, Annex 7, p. 3, para. o.
X Canadian Counter-Memorial, Annexes, Vol. H, p. 161, Appendix 11

N United States Counter-Memorial, Analytical Annexes, Yol |V, Annex 7, pp. 17-19,
para. 24,
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are selective and the emphasis has thus been altered. Following his com-
ment that the Canadian scallop fishery “continued in a rather sporadic
fashion until 19532, Bourne continues on the same page as follows:

“Such boats as the Elaine W., Janet Douglas, Charlotte I, Mispah
and Aristocrat were all rigged as offshore scallopers and for the
most part made rewarding trips. All boats, however, only scalloped
offshore in the good-weather months, April to November. During
the winter they either laid up or switched to groundfishing in
inshore waters. In some years the boats went swordfishing when
that proved more profitable but nevertheless interest in offshore
scalloping slowly grew and more boats were involved® ' [fralics
added.]

Thus, Bourne's article does not derogate from Canada’s assertion that
“[bly 1947, Canadian scallop draggers were making regular trips to
Georges Bank, and during the early 1950s the Bank’s scallop grounds
became a major engine of growth in the Nova Scotia fishery?”,

10. The paragraph-by-paragraph commentary on paragraphs
179-196 of the Canadian Memorial as contained in the Annexes to the
United States Counter-Memorial (Volume 1V, Annex 7) in no way con-
troverts Canada’s case on the history of the Canadian fishery. The
Canadian pleadings have demonstrated unequivocally that this fishery
has deep historical roots, and that the United States allegation that
there was no Canadian fishery on Georges Bank until the 1950s is
demonstrably erroneous.

Section I1. The Statistical Evidence

11. The United States comparisons of Canadian and United
States fish catches on Georges Bank are based entirely upon two reports
issued by the International Commission for the Northwest Atlantic Fish-
ertes (ICNAF) in 19352, These reports depend upon a historical data
base that did not identify the location of catch; thus they provide no
information as to which fishing grounds were actually used by the
Canadian fleet. The United States evidence on this subject is accordingly
devoid of probative value. Moreover, as the following paragraphs demon-
strate, the absence of Canadian calch statistics for this area in the pre-
ICNAF era in no way signifies the absence of a significant Canadian
fishery.

2 United States Counter-Memorial, Analviical Annexes. Vol IV, Annex 7. pp. 17-19,
para. 24.

BN Bourne: Scallops and the offshore fishery of the Maritimes. Si. Andrews, Fisherics
Research Board of Capada, Bulletin No. 145, 1964, p. 22. See Documentary
Appendix 3.

¥ Canadian Memorial, p. 87, para. 190
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A. THE EARLY STATISTICAL SYSTEM: 1869-1930

12.  An “official™ statistical account of the fisheries of Canada’s
Maritime Provinces has been recorded annually since 1869. As was
stated in the Canadian Memorial and Counter-Memorial, however, the
systematic collection of statistics on the location and quantities of cat-
ches did not develop until recent years?,

[3. During the period 186% to 1910, annual fisheries statistics
were composed of estimates by local fishery officers of quantities and
values of fish products originating from various districts in each prov-
ince. These estimates were tabulated and published in the annual reports
of the Department of Marine and Fisheries®. Landings of groundfish
were first recorded in 1910-1911, when a new system of monthty report-
ing was introduced that distinguished between the quantities of fish
landed and the quantities marketed®”. The monthly statistical returns did
not reflect area of capture and, therefore, the annual statistics published
by the Department of Fisheries® reported the quantity and value of
landings with no indication as to where the fish were caught™. In 1917,
revisions to the system of data collection resuited in more detailed statis-
tics, particularly with respect to the processing of fish catches. A signifi-
cant development took place in 1918, when the published statistics first
included a table identifying the proportion of catch taken offshore. How-
ever, there was still no identification of the fishing grounds used™.

14, Autempts were made, shortly after the North American
Council on Fishery Investigations (NACFI) was formed in 1920, to
develop a Canadian statistical system that would reflect the jocation of
catches so that the statistics would serve biological as well as economic
purposes. These attempts, prompted by the passage of resolutions by
NACFI (then the International Committee on Marine Fishery Investiga-
tions}*’, were not successful. The program depended for its success on

¥ Canadian Memorial, p. 83, para. 180: Canadian Counter- Meniorial, p. 135, para. 343,

 See, for example, Twenty-Ninth Annual Report of the Depariment of Marine and Fish-
eries, 1896, Fisheries. Ottawa, Qucen's Printer, 1897, pp. 94-95, reproduced in Docu-
mentary Appendix 4. .

2 Forty-Fourth Annual Reporr of the Department of Marine and Fisheries, 1910-11,
Fisheries. Sessional Paper No. 22, Ottawa, King's Printer, 1911, pp. xx-uxi. Se¢ Dacu-
mentary Appendix 5. . .

3 The expression “Department of Fisheries™ is used here to designate the department of
government known by that name during certain perieds, but known by other names {(e.g.,
Department of Marine and Fisheries, Department of Naval Serviees, Fisheries Branch)
at other periods.

» See, for example, Forry-Fourth Annual Report of the Department of Marine and Fish-
eries, 1910-11, Fisheries, pp. 126-129, reproduced in Documentary Appendix 5.

W See. for cxample, Fisheries Staristies. 1918, Ottawa. Dominien Burcuu of Statisties,
King's Printer, 1920, pp. xxvi-xxix and 14-29. repreduced in Documentary Appendix 6.

It Resolutions, Meeting Of Intcraztional Committee On ‘Marine Fishery Investigations,
Montreal, June 23rd, 19217, p. |, Resolution No. 1: Minutes of second meeting of Inter-
natienal Commitiee on Marine Fishery Investigations, Boston. November 4th, 1921, p. 1,
Resolution No. 1. See Documentary Appendices 7 and 8. Sce also letter of 14 February
1922 from A. Johnston, Deputy Minister of Marine and Fisheries. 10 all “Owners af
Bank Fishing Vessels”, reproduced in Documentary Appendix 9.
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cooperation and participation by the fishing captains, which was not
forthcoming. As noted in the Fifty-Sixth Annual Report of the Fisher-
ies Branch, Department of Marine and Fisheries, For The Year 1922

“The number of captains who complied with the department’s
request for this information was relatively small. It is hoped, how-
ever, that a greater number will co-operate next scason™.”

The obstacles, however, were never overcome. The North American
Council on Fishery [nvestigations, Proceedings 1921-1930, No. |
records the failure and eventual abandonment of this program:

“Efforts 10 obtain more detailed statistics of the place and time of
the catches of the offshore grounds were initiated at the first meet-
ing of the council in 1921 by a resolution recommending that they
be obtained ‘in as great detail as may prove to be feasible.” At that
time the monthly catches in a large number of districts on the
Canadian coast were recorded but no information was available on
the places where the offshore catches were made.

Later in 1921 a form for the use of vessel captains was recom-
mended by the council. The form included a part on which to
record the position of the vessel each day and the amount of gear
used and a sccond part for the catches each day of the various spe-
cies of ground fish (with size categories for cod and haddock). The
Canadian authorities met with considerable difficulty in their
attempts to induce the fishing captains to use these forms and they
were finally abandoned®.™

This outcome was, in facl, predicted at the outsct of the program by a
Canadian fisheries official who wrote that the cooperation of skippers
... will probably prove to be a real difficulty, at first, as masters who
discover a prolific spot on some fishing bank are usually very chary
about imparting information as to its exact location™".

15.  Another factor that contributed 10 the failure of this sysiem
of data collection was the complexity of the form required to be filed by
the fishing captains. As noted in the document quoted in paragraph 14,
the form required information as to the number of days spent fishing,
the grounds used each day, the hours fished. the gear used and the
amounts and varieties of fish caught each day. The fishermen were
reluctant to report their activities in such time-consuming detail. In the

2 Fifiy-Sixth Annual Report of the Fisheries Branch, Department of Marine and Fisher-
fes, For the Year 1922, Sessional Paper No. 29, Ottawa, King’s Printer, 1923, p. 12. See
Documentary Appendix 10. See also, letter of 17 March 1923 from W, A. Found, Assist-
ant Deputy Minister of Fisheries, to Ward Fisher, Chiel Inspector of Fisheries, which
states that . .. while a number of captains seat in returns as desired, the response 10 the
appeal was not very gencral™. See Documentary Appeadix i 1.

3 North American Council on Fiskery Investigations, Proceedings 1921-1930, No. /.
Ouawa. King's Printer, 1932, pp. 19-20. See Documentary Appendix 12. A copy of 1he
form referred to is reproduced in Documentary Appendix 13, together with sample
copies of other statistical forms.

M. ). Cowie: “*Memo for Mr. Found — laternational Co-operation in the Collection of
Sea Fisheries Information.” Otlawa, 21 June 1921, Sce Documentary Appendix 14,
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United Siates, on the other hand, the system of port reporting required
an identification of broad area of capture for each fishing trip as a
whole. This, together with the long tradition of catch reporting estab-
lished in cooperation with the industry itself as a measure to assist fish-
ermen in locating the best grounds, contributed to the greater success of
statistics collection by United Siates officials®.

16. Although the published Canadian statistics distinguished only
between “‘inshore™ and “‘offshore” catches’, certain unpublished data
classified landings into three broad regions on the east coast of Canada.
These were: (i) the banks west of Halifax: (ii) the banks east of Halifax;
and (iii) the Gulf of St. Lawrence. A memorandum prepared about 1924
— “Memo. For Mr. Cowie. Re Fishery Siatistics” — appears 10 have
originated the practice. [t said that statistics should be kept on the fol-
lowing basis:

“Similarly, divide the banks into sections. Three would be
enough, — those west of Halifax, those cast of Halifax, and those
in the Gulf would be a reasonable division, and make a statement
of each kind of fish caught as in No. 1.

The minutes of the ninth annual NACFI mecting held in 1925 indicate
that Canada brought this innovation to the attention of the organization
at that ume®™. Clearly, however, a geographical division along these lines
was of little assistance in identifying catches from Georges Bank or other
portions of the Guif of Maine area®.

B. THE PRE-ICNAF STATISTICAL EraA: 1931-1952

17. In 193], a practice was initiated of categorizing catches in
the published tables according to the statistical areas defined by
NACFL However, the relevamt figures do not reflect the catches taken
from fishing grounds within those areas. Rather, they represent {andings
at ports located within the coastal regions corresponding to the NACFI
areas. The format of the tables could potentially have given rise to mis-
understandings on a casual reading, but there is no real doubt about the

3 North American Council on Fishery [nvestigations, Proceedings 1921-1930, No. 1,
pp. 8-9. See Documentary Appendix 12

3 See examples of published fisheries statistics reproduced in Documentary Appendix 15,

J7"Meme. For Mr. Cowie, Re Fishery Stalistics.” See Documentary Appendix 16. The
memorandum is unsigned and undated. but is believed to be rirca 1924,

¥ Minutes of the Ninth Meeting, held in the McAlpin Hotel, New York, N.Y.. on Fri-
day, May 8th. 19257 NACFI, 1925, p.’I. Sce Documentary Appendix 17,

¥1n the North American Council on Fishery [nvestigations, Proceedings [921-1930,
Ne. 1. it is stated at p. 20:

“In 1925, however. the Canadian statistics were improved - . . when the offshore cat-
ches were given for three areas—the gulf of S1. Lawrence and the Aulantic banks cast
and west of Halifax. But this left much to be desired both ia the lack of sufficient
de[ail‘and in the recording of the data by fishery officers on shore rather than by the
caplains.”

See Documentary Appendix 12.
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nature of the information they contain. As examination of the tables
makes clear, the total catches shown for each NACFI statistical area
generally correspond to the sum of landings in the various counues or
districts adjacent to that statistical area*’.

18. Thus, “Area 22", which corresponded in the NACFI system
to ICNAF subarea 5 {except that it included the northern half of the
Bay of Fundy) is described in the following terms in the footnote that
was appended to each of the post-1937 tables:

“Comprises the counties of Albert, St. John and Charlotte and the
Bay of Fundy side of Westmorland county in New Brunswick*' ™

In other words, Area 22 was treated in the statistical tables as a stretch
of coast in which landings were made. and not as an area of the sea in
which the fishery was conducted. Similar definitions were given for Area
19 (the Gulf of St. Lawrence coasts) and Area 21 (the Nova Scotia
coast outside the Gulf of 5t. Lawrence) [Figure []. Consequently, the
statistics for Area 22 represent the total landings in ports along the
Fundy shore of New Brunswick, including those taken in Area 21 on the
southern side of the Bay of Fundy. Similarly, the statistics for Area 21
represent the total landings on the Atlantic coast of Nova Scotia —
including catches taken from grounds in the Gulf of St. Lawrence (Area
19) and Georges Bank {Area 22)42,

19. In a memorandum dated 15 QOctober 1932, it was stated that
“In many cases the inspectors calculate the catch figures by working
back from the processed quantitics*”, This is corroborated in a study
entitled Historical Statistics Of Canada:

“Before the recent procedures [based on sales slips] were intro-
duced, in the nincteen-fifties, heavy reliance was placed on working
back from data on processed fish and fish products, with the use of
conversion factors to estimate the landings in primary form from
the processed form data*.”

Obviously, this method could not provide information on the place of
capture, particularly from the offshore areas where the correlation

0 See examples of post-1930 statistical tables reproduced in Documentary Appendix 18.
This practice of categorizing catches by NACFI statistical areas continued until 1951,

41 See examples of statisticat tables reproduced in Documentary Appendix 18. The practice
of appending these footnotes to the statistical tables originated in 1938,

2Qnly one exccpnon 1o the pattern of recording catches by area of landing appears in the
published statistics and in the footnotes thereto. Nova Scotia landings from the Grand
Banks (Arca 20) were specificalty excluded from the statistics and shown in a separate
column. These quantities were estimated by fishery officers in the ports concerned and
are probably little better than educated guesses, According to the footnotes to the tables,
however, these were the onfy catches that were not recorded on the basis of the area in
which they were landed. See examples of statistical tables reproduced in Documentary
Appendix 18.

4 Memorandum Re: Appendix A of the Minutes of the 1931 Meeting of the North
American Council.” 15 October 1932, p. 1. See Documentary Appendix 19,

#M. C. Urquhart and K. A. H. Buckley, eds.. Historical Statistics of Canada. Cam-
bridge, The University Press, 1965, Section M, p. 388, See Documentary Appendix 20.
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between the place of landing and the place of capture is necessarily far
less consistent for this portion of the fleet. As was stated in a 1941
memorandum:

“The statistics provide information on the catches of various spe-
cies at various places and times which is relatively complete and
detailed for the inshore fisheries but much less so for offshore fish-
eries*.”

20. Among a great variety of records that were used in collecting
statistics, only one reporting form was specifically designed to provide
information on offshore landings; but ir did hot require any reporting of
the area in which the catches were made. This form, introduced in the
1940s, was entitled “Report of Landings by Vessels Fishing Offshore™,
and was known as the “F.8. 13" form*. As was stated in a Department
of Fisheries memorandum dated 29 March 1951 entitled “Collection Of
Fisheries Statistics, (Landing statistics)” prepared for the [951 ICNAF
Meeting:

“The catch is reported for each individual vessel, the port of land-
ing is indicated, the date sailed and the date landed. However, no
mention is made as to the area where rhe Sfish is caught¥.” [ltalics
added.)

Moreover, even this limited reporting system exlended to only a portion
of the Canadian fishing fleet+*.

21. The instructions and manuals for fishing officers periodically
issued by the Department of Fisheries also confirm that no effort was
made to idemify the source of the catch, except for a general separation
of “inshore™ and “offshore” catches™.

35 A W, H. Needler: “Memorandum Re Improvement Of Fisheries Statistics For Biologi-
cal Purposes.™ Fisherics Research Board of Canada, April 1941, p. 2. See Documentary
Appendix 21.

# Examples of the “F.8. 13" and other statistical forms are reproduced in Documentary
Appendix 13,

7 eCollection of Fisherics Statistics, (Landing statistics).” Ottawa, Department of Fisher-
jes, Markets and Economics Service, 29 March 1951, p. 3. See Documentary
Appendix 22,

#W, R. Martin: “Canadian Atlantic Fisheries Statistics Meeting, St. Andrews, New
Brunswick, March 12-15, 1952, Otawa, ICNAF, 20 March 1952, p. 2; "“Notes Re Sta-
tistical Discussions, St. Andrews, N.B., March 13-15, 1952, Ottawa, 18 Murch 1952,
p. 2. See Documentary Appendices 23 and 24,

49 See, for example, Fishery Officers Manual, Instructions to Fishery Officers and Staff of
Department of Fisheries. Ottawa, 1 May 1948, Part [, Sec. 15, B, i(c), which rcads:

*(¢) The catch, i.e. quantities landed, should be reported as accurately as possible.
Fish buyers and processors should report both the landings of their own boats and their
purchases of unprocessed fish from independent fishermen landing catches within the
district—including fishermen (Canadian or foreign) making the district temporarily
their home port.

If there is an ‘off-shore’ fishery in the district the in-shore and off-shore catches
should be shown separately. By the off-shore catch is meant the catch on the deep-sea
fishing grounds. In general, this would be the total for the month of Lhe catches
reported weekly on the F.5.13 form—-including the tandings by the salt bankers {con-
verted te "esh drawn weight).”

See Docu. 'y Appendix 25.
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22. One reason why catches were not recorded in terms of the
area of capture is that Canadian statistics were collected primarily for
economic rather than biological reasons. Thus a Fisheries Research
Board memorandum of April 1941 states that “the fisheries statistics as
they arc now collected are intended primarily as trade statistics®.
Along with the economic orientation of the statistical system, a further
reason why Canadian statistics did not attempt to record the specific
areq where catches were made was the geographical dispersion of the
fishery. In the United States the fishery was concentrated in a handful
of large ports, such as Gloucester and Boston, but the Canadian fishery
was spread over hundreds of villages and towns — as it is today.
This geographical dispersion of the fishery is cited in a report dated
18 December 1951 as the principal reason for the deficiency of the
Canadian catch statistics®'. Indeed, it has been cited as a hindrance to
the collection of accurate statistics as early as 1910, in a memorandum
for the Deputy Minister of Fisheries:

*Many difficulties at present stand in the way of the collection
of absolutely accurate fishery statistics in Canada; amongst the
chief of these being the enormous multiplication of small fishing
hamlets scattered along great distances of coast-line, and the
impossibility of having a reporting officer at each®? . .”

23. Consequently, although the Canadian statistics were in many
respeets both sophisticated and thorough from an economic perspective,
they provided no information on the volume of catches from individual
offshore banks. The problem was clearly recognized by the Canadian
authorities in an internal report written shortly after ICNAF came into
being: :

“The basic statistics required by the Commission will be pro-
vided by the majority of countries fishing in the Northwest Atlan-
lic arca, covering the year 1951 and in many cases back years.

United States statistics have been published monthly and annually

in detail. The European groundfish statistics for the Convention

arca do not present a great problem since small feets of large ves-
sels fish a small number of trips each year, and land their catches
in a relatively small number of fishing ports. Canadian statistics,
on the other hand, are not adequaie for Commission purposes, and

A, W. H. Needler: “*Memorandum Re Improvement of Fisheries Statistics For Biological
Purposes”, p. |. See Documentary Appendix 21, The new form recommended in this
report was never pul into effect.

'R, W, Martin, Acting Executive Secretary, [CNAF: “Memorandum to: A.W_H. Nee-
dler, Canadian adviser. Re: Canadian Statistics for the Imternational Commission for
the Northwest Atlantic Fisheries”, 18 December 1951, pp. 3-4. Sce Documentary
Appendix 26.

52, ). Cowic: *Memorandum for the Deputy-Minister re Fisherics Intelligence and Statis-
tical Work.” Ottawa, 21 April 1910, p. 2. See Documentary Appendix 27. See also
“Memorandum Re: Appendix A of the Minutes of the 1931 Meeting of the North
American Council”, where it is stated al p. 2:

"It would seem impossible for our officers to collect with accuracy and completeness
the information contemplated. if the landings were concentrated ai two or three ports,
instead of being made at many places, the situation would be otherwise.”

See Documentary Appendix 19
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at present represent the weak link in the chain of statistics
required for a compilation of records of Northwest Atlantic fishing
by all countries.

The problem is very much greater in Canada than in other coun-
tries fishing in the Convention area, since the Canadian Atlantic
groundfish catch is taken by a large fleet of boats and vessels
landing frequently at a great many fishing ports spread out over a
long coastline®.” [Italics added.]

24. 1t is evident that before ICNAF commenced operations in
1952, Canadian fisheries statistics recorded the area in which the catch
was landed — i.e., the coastal area in which the ports were located —
instead of the area in which the fish were caught. The data as collected
made no provisioen for reference to the location of capture. In a letter
dated 28 February 1941, Dr. A. H. Leim, the then-Director of the
Atlantic Biological Station of the Fisheries Research Board of Canada,
described the system as follows:

“The biological value of the fishery statistics largely depends on
knowing where the catches are made. The ‘Fisheries Statistics of
Canada’ as at present published are deficient in this regard in that
the catch as landed is referred to the place of landing rather than
to the place of catching®.”

The pre-ICNAF data thus represent landings from any source at points
along the coast within a designated area, and not landings from grounds
within that same area®. It is therefore not possible to quantify the
Canadian catch from any particular location, such as Georges Bank, on
the basis of the official statistics collected and published during this
period.

C. THE HistoricAL DaTa PugLisHED BY ICNAF i~ 1952

25. The documentation produced by the United States in support
of its statistical comparisons for the pre-ICNAF era consists of two
reports prepared by the ICNAF Secretariat in 1952, shortly after

SR, W. Martin; “Memorandum to: A.W.H. Needler, Canadian adviser. Re: Canadian
Statistics for the International Commission for.the Northwest Atlantic Fisheries”,
pp. 3-4. See Documentary Appendix 26. Similarly. a report by M. A. Graham dated
May 1963 entitled The Development Of The New Statistical System For The Maritime
Provinces described the problem at p. 1 as follows:

*“Landings [up to the early years of the 1950s] were based on an indefinite “inshore’
‘offshore’ breakdown. . . Sometimes landings had 10 be calculated by applying conver-
sion factors to product weights. Monthly figures on production were merely an esti-
mate of the probable disposition of the catch expressed in landed weight,”

See Documentary Appendix 28.
% Letter of 28 February 1941 from Dr. A. H. Leim, Directar, Atlantic Biological Station,
to D. H. Sutherland, Fisheries Research Board of Canada. See Documentary
_ Appendix 29.
% See examples of statistical tables repreduced in Documentary Appendix 18. See also

M. C. Urquhart and K. A. H. Buckley, eds.: Historical Statistics of Canada, Section M,
pp. 387-407. Sce Documentary Appendix 20.
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ICNAF began its operations. Because most of the Canadian statistics set
oul in these reports were based upon the data which have been described
above, they provide no basis whatever for a historical comparison of the
Canadian and United States fisheries on Georges Bank. The first report,
“Statistics of Landings of Groundfish from the Convention Area™, form-
ing Part 4 of International Commission for the Northwest Atlantic
Fisheries, Second Annual Report, for the year {951-52, contains tables
detailing the landings of the contracting parties up to 1951. The second
report, fnternational Commission for the Northwest Atfantic Fisheries,
Statistical Bulletin, Vol. 2, for the year 1952, provides the same data in
the form of graphs, along with commentary by the Commission statisti-
cian’s.

26. The historical tables in these reports do not purport to repre-
sent the totality of the Canadian fishery. Instead they represent only the
groundfish species. Consequently, no effort was made to reflect the
swordfish fishery, which was then Canada’s largest Georges Bank fish-
ery. Also omitted was Canada’s carly scallop fishery on the Bank. Even
on their face, therefore, the reports do not provide the basis for a valid
comparison.

27. To a limited degree, the manner in which these tables were
compiled can be inferred from the source notes that appear as footnotes
to the tables, and from certain contemporary documents from Canadian
Government files. Basically, the source notes for the Canadian data pro-
vided by Canada distinguish between two periods: 1910/1911-1932, and
1933-1951*". For the first period, the tables provide only the total
Canadian catches from the entire Convention Area — i.c., the northwest
Atlantic as a whole — with no breakdown by subarca. Consequently,
these tables are of no assistance in determining where the Canadian fish-
ery 1ook place up to 1933 and thus provide no evidence in support of the
comparisons made by the United States. For the second period, 1933-
1951, the source notes indicate that the figures were “[e]stimated for
subareas from official sources by the Atlantic Biological Station” {of the
Fisheries Research Board)®. Again, however, it has been shown that the

3¢ International Commission for the Northwest Atlantic Fisheries, Second Annual Reporr,
Jor the year 1951-52, Part 4, St. Andrews, N.B., 1952, pp. 35-68, reproduced in United
States Counter-Memorial, Documentary Annexes, Vol. V. Annex 16. The second report,
published in Halifax in 1954, is reproduced in United Srates Memorial, Documentary
Annexes, Vol. [1l, Annex 46,

1 The tables list Canadian tandings for cod, haddock, redfish, halibut, flounders and “other
groundfish™ (i.e., miscellancous groundfish species). In the case of cod, landings are
recorded for 1869-1951, but there is no breakdown by subarea until 1933, In the cases of
haddock, halibut and flounders, landings are recorded for 1910/1911-1951; breakdown
by subarea begins in 1933, In the case of redfish, landings are listed by subarea for 1936-
1951. “Other groundfish™ are listed by subarea for 1933-1951. See International Com-
mission for the Northwest Atlantic Fisheries, Second Annual Report, pp. 41-42, 49, 53,
57, 62 and 65.

8 Redfish and “other groundfish™ landings are exceptions to this system, In the case of
redfish, the landings for 1936-1945 were “estimated by Department of Fisheries,
Ottawa”, and those for 1946-1951 were “estimated by Atlantic Biological Station™. In
the case of ““other groundfish™, tandings for 1933-1945 were “'[e]stimates by Department
of Fisheries, Ottawa”, and those for 1946-1951 were “[e]stimates by the Atlantic Biolog-
ical Stiation™. See [nternational' Commission for the Northwest Atlantic Fisheries.
Second Annual Report, pp. 42, 53 and 65.
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official sources were' inherently incapable of providing a reliable basis for
such estimates. Although the post-1930 tabies in the published fisheries
statistics used the NACFI1 areas to record total catches, the figures
represented the area in which the catches were landed and not the area
where they were actually made.

28. A description of the method used to estimate Canadian
groundfish landings from 1933 to 1951 appears as “ltem B” attached to
a letter dated 6 June 1952 from the Acting Executive Secretary of
ICNAF. It states that groundfish landings had been “allocated by area
of capture in the annual published ‘Fisheries Statistics of Canada’ since
19315, Paragraphs 17 to 24 have shown unequivocally, however, that
this was simply not the case, even though the format of the published
statistics could well have been misleading. This ICNAF document also
indicates exactly how the figures were “estimated” up to 1947 from offi-
cial sources:

“The landings from areas |9, 21 and 22 [reported in Fisheries
Stratistics of Canada] were totalled to give landings [i.e., presumed
catch] from Subarea 4 and those from Area 20 provided data for
Subarea 3#.”

As the Canadian statistics recorded catches by area of landing rather
than capture, the figures in the ICNAF 1ables for subarea 4 do not
represent Canadian catches from that subarea, at least up to 1947,
Rather, they report aff landings - other than the Grand Banks catches
that were segregated in the original statistics — made at ports in the
Gulf of St. Lawrence {Area 19), the Fundy shore of New Brunswick
{Area 22) and the Atlantic coast of Nova Scotia (Area 21). Canada's
Georges Bank landings were thus absorbed into this total figure and
misrepresented as subarea 4 catches.

29. The same document — Item B — also indicates that, for the
period 1947 to 1951, special fisheries statistics collected by the Canadian
Fisheries Research Board were utilized by ICNAF in compiling its
tables, rather than the official statistics used for the previous years. This
program was described in a Fisheries Research Board circular of May
1952, entitled 1947 Landings Of Fresh Groundfish By Offshore Vessels
At Nova Scotia Ports®”. Data collection involved a review of F.S. 13
forms detailing groundfish landings statistics collected from fish buyers.
Statistics of area fished, gear used, and fishing effort for individual trips
were collected directly from fishing captains using a system of log-book
records supplemented by wharf interviews. However, there are a number
of reasons why this program was not helpful in determining Georges
Bank groundfish landings during that period:

% Letter of 6 June 1952 from Acting Executive Secretary of ICNAF to Stewart Baies,
Canadian Deputy Minister of Fisheries, with attachments. See Documentary
Appendix 30.

 Letter of 6 June 1952 from Acting Execulive Secretary of ICNAF to Stewart Bates. Sce
Documentary Appendix 3Q.

o W._R. Martin and F. D. McCracken: “1947 Landings of Fresh Groundfish By Offshore

Vessels Al Nova Scotia Ports.” St. Andrews, N.B,, Fisheries Research Board, Statistical
Series, No. |, 1952, See Documentary Appendix 31.
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(a) only a sample of the fleet (six large dory schooners and six largc
otter trawlers) was used to determine area of capture;

(b} while the identity of the 12 vessels is unknown, the charts illustrated
in the circular show that these vessels concentrated their efforts
almost wholly on the banks east of Halifax; the sample was there-
fore strongly biased in favour of the Halifax fleet, while the south-
west Nova Scotia fleet was in all probability excl'uded Sfrom the
sampled?;

{c) only the largest class of vessel was considered for this purpose;

{d) only “pure trips” (those made to a single bank) were included,
whereas all or most groundfish trips to Georges Bank would have
involved at least some en route fishing on the other southwestern
banks.

30. The foregoing analysis deals with the tables contained in Part
4 of Imernational Commission for the Northwest Atlantic Fisheries,
Second Annual Report, for the yvear 1951-52. As noted above, the Com-
mission shortly thereafter published a further report, International
Commission for the Northwest Atlantic Fisheries, Statistical Bulletin,
Vol, 2, for the year 1952, which depicted some of this information in the
form of graphs with commentary by the Commission statistician. [n this
supplementary document, the statistician appears to have made some
entirely unfounded assumptions and to have compounded the problem
through internal inconsistencies. As stated above, the tables published in
the Second Annual Report attempt no breakdown by subarea until 1933,
and therefore provide no evidence as to the location of the Canadian
fishery prior to that date®). However, one of the six graphs in the Statis-
tical Bulletin — the one dealing with cod — appears to make the
assumption that Canadian catches prior to 1933 were taken in subarea
4% No evidence or reasons are offered for this assumption, which
appears to be no more than a conjectural effort by the statistician to
complete the record. The other graphs in the Sratistical Bulletin that
extend back to the period before 1933-— relating to haddock, halibut
and flounders — simply depict the total Canadian landings from the
Convention Area during that period, and do not attempt a breakdown by
subarea. Hence the graphs in the Statistical Bulletin, like the tables in
the Second Annual Report on which they are apparently based, provide
no suppert for the United States comparisons of Canadian and United

82 While it is possible that some vessels from the Lunenburg fleet, which frequented the
banks east of Halifax, were included in the sample, it is highly unlikely that vessels from
ports further to the southwest were included.

63 Moreover, the breakdown with respect to redfish begins only in 1936.

4 United States Memorial, Documentary Annexes, Vol 111, Annex 46, p. 10. See, how-
ever, “Corrections and Additions™ o [aternational Commission for the Northwest
Atlantic Fisheries, Statistical Bulletin, Vol. 2, for the year 1952, where it is indicated
that pre-1933 landings attributed to subarea 4 include landings from subarea 3. Again,
however, no explanation is offered for the assumption that these landings were from
either subarea 3 or subarea 4. See Documentary Appendix 32.
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States catches®. Furihermore, while the graphs purport to represent
catches by subarea for the later period, they were presumably based on
the figures in the tables which have already been shown to provide no
reliable evidence on the arcas where the Canadian fishery was actually
conducted.

31. In summary, the 1952 ICNAF reports, which form the sole
basis of the United States historical comparisons of Canadian and
United States catches, were based upon a fundamental misunderstanding
of the statistical record. The official sources that provided the bulk of
the data did not even purport to indicate the area of capture, and the
Fisheries Research Board surveys used as a supplemeniary source of
data for the last few years were incomplete and provided no reliable
information on the fishing patierns of the southwest Nova Scotia fleet.
Even on their face, morcover, the reports provide no information what-
ever on the area of pre-1933 catches (apart from a conjectural surmise
in the graph dealing with cod), and the basis for the United States asser-
tions regarding this early period remains shrouded in mystery.

D. THe Post-1952 PERIOD

32, As shown in the passage from the report of 18 Deccember
1951 quoted in paragraph 23, it was recognized immediately after the
creation of [CNAF that Canadian statistics were deficient in providing
the information on the area of capture that was required by the Com-
mission. There is evidence that measures were gradually taken to
improve the situation. For example, it was recognized that many vessels
were not using the F.S. 13 form (the reporting form for offshore land-
ings) to report fishing activity, and steps were taken to expand its use®®.

33, In 1954, a major report on the Canadian statistical system
was prepared by Dr. S. Sinclair: A Statistical Service For The Fisheries
of the Maritime Provinces: A Report to the Working Committee of the
Inmterdepartmental Commitiee on Maritime Fisheries Statistics®’. This
study recommended the introduction of a new statistical system based on
purchase slips (vouchers recording the transaction at first sale of fish as
landed), an innovation that was brought into general use in [957 after
an experimental test period from 1954 to 1956. These data, which did
not include information on area of capture, were used in conjunction

#5{n the case of hadduck aand halibut, the textual commentary suggests that most of the
landings came from subarea 4, but no cevidence or reasons are given for this apparently
conjectural statement.

¢ Memorandum from J. N. Lewis to [. S. MacArthur: “Re: Offshore Landings™, 22 Feb-
ruary 1952, pp. 2-3. See Documentary Appendix 33. See also. circular directive,
E. . Fraser: “To four District Protection Officers in Nova Scotia and four District
Protection Officers in New Brunswick™, Hatifax, 21 March 1952, Sce Documentary
Appendix 34.

¢7 Dominion Bureau of Statistics, 1954, See Documentary Appendix 35.
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with log-book data collected by the Fisheries Research Board in order 1o
reach estimates of the information required by [CNAF®%.

34. In 1962, the Canadian authorities began the collection of off-
shore statistics based on the smaller statistical units within the ICNAF
grid that were adopted by Canada and the United States for their own
purposes — L.e., arcas 5Z¢j (523), 5Zem (524), 5Zeh (522) and 5Zen
(525) on Georges Bank. Only with the introduction of this system did it
become possible to determine the levels of catches on Georges Bank (as
distinct from subdivision 5Z or 5Ze as a whole), and on the castern por-
tion of Georges Bank in particular. Even during the 1960s, however, it
was recognized that the statistical system was still imperfect. A report in
19635 noted that:

“During 1964, the Fisheries Research Board collected log
records from 208 of the 318 vessels in the mobile fleet. Thus the
Board abtained 40 per cent overall coverage in 84 ports. Unfortu-
nately, this 40 per cent coverage was not distributed equitably
among the ports as the coverage ranged from zero to 100 per cent.
In some ports where more than one class of vessel operated only
one type was covered. It is apparent that some revision in the sam-
pling technique is'required®®.”

Since the early 1970s, log-book reporting has been compulsory, and
(apart from the exclusion of smail-boat activity) the statistical system
has now attained a reasonably satisfactory level of comprehensiveness
and accuracy.

CONCLUSION

35. Volume II of the Annexes to the Canadian Counter-
Memorial details the development of Canada’s Georges Bank flishery
from its inception in the nineteenth century. This history is amply sup-
ported by the several volumes of evidence filed as a supplement to
Volume I1. The commentary offered by the United States in its Annexes
to the United States Counter-Memorial (Volume 1V, Annex 7) in no
way refutes the fact of Canada’s historical presence in the Georges Bank
fishery.

M. A. Graham: The Development Of The New Siatistical System For The Maritinie
Provinces, pp. 3-4 and 8-9. See Documentary Appendix 28. The procedure used to pro-
duce the ICNAF tabulations for Canada was as follows: information from sales slips
(supplemented by information on quantities processed) was taflied 10 provide an annual
coast-wide record of landings: slips recording landings identified as being made by units
of the “mobile Meet™ (i.e., fishing craft over 25 tons displacement) were transmitted to
the Fisheries Rescarch Board engaged in collecting log-book data from a sample of that
fleet; the Board used the sample log-book data to derive, by extrupolation, the ares of
capture for the landings made by the mobite fleet as a whele; the resulting estimate was
transmitted to ICNAF.

9 4 Report Concerning The Need For Consolidating Fisheries Siatistical Responsibilities
In The Maritimes Area. Halilax, Department of Fisheries, Economic Branch, 5 Febru-
ary 1965, p. 4. See Documentary Appendix 36.
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36. The comparisons in the United States pleadings of Canadian
and United States catches from Georges Bank are without any founda-
tion in fact because they are based exclusively on statistical evidence
that does not reveal the area of capture of the fish landed in Canadian
ports. The evidence relied upon by the United States is therefore inher-
ently incapable of supporting its contentions concerning the Canadian
Georges Bank fishery prior to the introduction by Canada of a modern
statistical system in the late 1950s and early 1960s. .
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DOCUMENTARY APPENDICES TO PART 11
THE HiSTORY OF THE CANADIAN FISHERIES | SUPPLEMENTARY EVIDENCE
Documentary Appendix 1

EXCERPTS FROM FORTY-SEVENTH ANNUAL REPORT OF THE DEPARTMENT OF
. MARINE AND FISHERIES, 1913-14, FISHERIES, PP. 90-95
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Documentary Appendix 2
EXCERPT FROM F. W. WALLACE, ROVING FISHERMAN. AN AUTOBIOGRAPHY
RECOUNTING PERSONAL EXPERIENCES IN THE COMMERCIAL FISHING FLEETS AND
FisH INDUSTRY OF CANADA AND THE UNITED STATES, 1911-1924, P. 101

[Not reproduced]

Documentary Appendix 3

ExXCERPT FROM N. BOURNE, SCALLOPS AND THE OFFSHORE FISHERY OF THE
MARITIMES, P. 22

[Not reproduced]
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Documentary Appendix 4

EXCERPTS FROM TWENTY-NINTH ANNUAL REPORT OF THE DEPARTMENT OF
MARINE AND FISHERIES, 1896, FISHERIES, PP. 94-95
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Documentary Appendix 5

EXCERPTS FROM FORTY-FOURTH ANNUAL REPORT OF THE DEPARTMENT OF
MARINE AND FiSHERIES, 1910-11, FISHERIES, PP. XX-XXI AND 126-129

[Nor reproduced]

Documentary Appendix 6
EXCERPTS FROM FISHERIES STATISTICS, 1918, PP. XXVI-XXIX AND 14-29

[Not reproduced]

Documentary Appendix 7

“RESOLUTIONS, MEETING OF INTERNATIONAL COMMITTEE ON MARINE FISHERY
INVESTIGATIONS, MONTREAL, JUNE 23RD, 1921” .

[Not reproduced]

Documentary Appendix 8

EXCERPT FROM MINUTES OF SECOND MEETING OF INTERNATIONAL COMMITTEE ON
MARINE FISHERY INVESTIGATIONS, BOSTON, 4 NOVEMBER 1921, p. 1

[Not reproduced]
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Documentary Appendix 9

LetTER OF 14 FEBRUARY 1922 FROM A. JoMNSTON, DEPUTY MINISTER GF MARINE
AND FISHERIES, TO ALL “OWNERS OF BANK FISHING VESSELS”

[Not reproduced]

Documentary Appendix 10

EXCERPT FROM FIFTY-SIXTH ANNUAL REPORT OF THE FISHERIES BRANCH,
DEPARTMENT OF MARINE AND FISHERIES, FOR THE YEAR 1922, p. 12

[Not reproduced]

Documentary Appendix 11

LETTER OF 17 MARCH 1923 FrOM W, A. FOUND, AsSISTANT DEPUTY MINISTER OF
FISHERIES, TO WARD FisHER, CHIEF INSPECTOR OF FISHERIES

[Not reproduced]

Documentary Appendix 12

EXCERPTS FROM NORTH AMERICAN COUNCIL ON FISHERY INVESTIGATIONS,
PROCEEDINGS 1921-1930, No. 1, pp. 8-9 AND 19-20

[Not reproduced]
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Documentary Appendix 13
EXAMPLES OF STATISTICAL REPORTING FORMS

[Not reproduced]

Documentary Appendix 14

“MEMO FOR MR. FOUND — INTERNATIONAL CO-OPERATION IN THE COLLECTION OF
SEA FISHERIES INFORMATION™

[Not reproduced]

Documeatary Appendix 15
ExAMPLES OF PRE-1931 PUBLISHED CANADIAN FISHERIES STATISTICS, FISHERIES
STATISTICS OF CANADA, 1929, DOMINION BUREAU OF STATISTICS, KING'S PRINTER,
1931, pp. 42-47

[Not reproduced]

Documentary Appendix 16
“MEeMo. FOR MR. Cowie. RE FISHERY STATISTICS”

[Not reproduced]
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Documentary Appendix 17
ExCERPT FROM NORTH AMERICAN COMMITTEE ON FISHERY INVESTIGATIONS,
“MINUTES OF THE NINTH MEETING, HELD IN THE MCALPIN HoTEL, NEW YORK,
N.Y., oN FrIDAY, MaY 8TH, 1925", P. 1

[Not reproduced]

Documentary Appendix 18
ExAMPLES OF PosT-1930 PUBLISHED CANADIAN FISHERIES STATISTICS,
COMPARATIVE STUDY, pr. 412-414, AND FISHERIES STATISTICS OF CANADA, 1938,
DoMINION BUREAU OF STATISTICS, KING'S PRINTER, 1940, pP. 56-115 AND 225

[Not reproduced]

Documentary Appendix 19

“MEMORANDUM RE: APPENDIX A OF THE MINUTES OF THE 1931 MEETING OF THE
NorTH AMERICAN COUNCIL”, PP. 1-2

[Not reproduced]

Documentary Appendix 20

ExcCeERPT FROM M. C, URQUHART AND K. A. H. BUCKLEY, EDs., HISTORICAL
STATISTICS OF CANADA, SECTION M, P. 388

[ Not reproduced]
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Documentary Appendix 21

EXCERPTS FROM “MEMORANDUM RE IMPROVEMENT OF FISHERIES STATISTICS FOR
BioLoGICcAL PURPOSES™, PP, 1-2

[Not reproduced]

Documentary Appendix 22

EXCERPT FROM “COLLECTION OF FISHERIES STATISTICS (LANDING STATISTICS)”,
’ P} -

[Not reproduc:ed ]

Documentary Appendix 23

EXCERPT FROM MINUTES OF “CANADIAN ATLANTIC FISHERIES STATISTICS
MEETING, ST. ANDREWS, NEw BRUNSWICK, MARCH 12-15, 1952”

[Not reproduced]

Documentary Appendix 24

ExcEreT FROM “NOTES RE STATISTICAL DisCusSIONS, ST. ANDREWS, N.B.,
MARCH 13-15, 1952",p. 2

[Not reproduced]
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Documentary Appendix 25

EXCERPT FROM FISHERY OQFFICERS MANUAL, 1948, PART 1,
Section 15, B, 1 (a+fd)

[Not reproduced]

Documentary Appendix 26
EXCERPTS FROM “MEMORANDUM TO: A. W. H. NEEDLER, CANADIAN ADVISER.
RE: CANADIAN STATISTICS FOR THE INTERNATIONAL COMMISSION FOR THE
NORTHWEST ATLANTIC FISHERIES”, PP. 3-4

[Not reproduced]

Documentary Appendix 27

EXCERPTS FROM “MEMORANDUM FOR THE DEPUTY-MINISTER RE FISHERIES
INTELLIGENCE AND STATISTICAL WORK", P. 2

[Not reproduced]

Documentary Appendix 28

EXCERPTS FROM M. A. GRAHAM, THE IDEVELOPMENT OF THE NEW STATISTICAL
SYSTEM FOR THE MARITIME PROVINCES, PP. 1-4 AND 8-9

[Not reproduced]
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Documentary Appendix 29
LETTER OF 28 FEBrUARY 1941 FROM DR. A. H. LEIM, DIRECTOR, ATLANTIC
BiroLoGicaL STATION, To D. H. SUTHERLAND, FISHERIES RESEARCH BOARD OF
CANADA

[Not reproduced]

Documentary Appendix 30
LETTER OF 6 JUNE 1952 FROM ACTING EXECUTIVE SECRETARY OF ICNAF
TO STEWART BATES, CANADIAN DEPUTY MINISTER OF FISHERIES,
WITH ATTACHMENTS

[Not reproduced]

Documentary Appendix 31
EXCERPTS FROM W. R. MARTIN AND F. D. MCCRACKEN, “1947 LANDINGS OF
FrESH GROUNDFISH BY OFFSHORE VESSELS AT Nova ScoTia PORTS”,
pp. 3-6

[Not reproduced]

Documentary Appendix 32
“CORRECTIONS AND ADDITIONS” TO INTERNATIONAL COMMISSION FOR THE
NORTHWEST ATLANTIC FISHERIES, STATISTICAL BULLETIN, VOL. 2, FOR THE YEAR
1952

[Not reproduced]
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Documentary Appendix 33

EXCERPTS FROM MEMORANDUM FROM J. N. LEwIs TO 1. S. MACARTHUR, “ RE!
OFFSHORE LANDINGS”, PP. 2-3

{Not reproduced]

Documentary Appendix 34

E. D. FRASER, “To Four DISTRICT PROTECTION OFFICERS IN NOvA SCOTIA AND
Four DisTRICT PROTECTION OFFICERS IN NEW BRUNSWICK™

[Not reproduced]

Documentary Appendix 35
EXCERPTS FROM 8. SINCLAIR, A STATISTICAL SERVICE FOR THE FISHERIES OF THE
MaRITIME PROVINCES: A REPORT TO THE WORKING COMMITTEE OF THE
INTERDEPARTMENTAL COMMITTEE ON MARITIME FISHERIES STATISTICS,
pP. 1-4

[Not reproduced]

Documentary Appendix 36

EXCERPT FROM A REPORT CONCERNING THE NEED FOR CONSOLIDATING FISHERIES
STATISTICAL RESPONSIBILITIES IN THE MARITIMES AREA, P. 4

[Not reproduced]
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PART IIl. THE CONDUCT OF THE PARTIES:
SUPPLEMENTARY EVIDENCE ON CONTINENTAL SHELF
ACTIVITIES
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INTRODUCTION

1. The following paragraphs respond 10 — and demonsirate the
erroneous assumptions of — certain arguments made by the United
States concerning United States geophysical survey permits. In its
Memorial and Counter-Memorial, the United States suggests that it has
been routinely issuing geophysical permits for the northeastern part of
Georges Bank since 1964, This, quite simply, is not the case. On the con-
trary, in the 1960s, the agency responsible for United States policy with
regard to offshore permits was apparently assuming the use of a median
line boundary on Georges Bank. It was not until some time in the 1970s,
after the United States decided to reverse its policy regarding a median
line boundary, that geophysical surveys were carried out pursuant to
United States permits in what had by then become the disputed area. A
close examination of the United States permits themsclves reveals that
no work was actually done under the authority of United States explora-
tory permits on the northeastern part of Georges Bank in the 1960s.
What exploratory work was later done in the disputed area appears to
have been conducted pursuant to the authority of both United States
permits and Canadian licences and authorizations.

2. Before discussing the United States contentions and the United
States permits themselves, however, it is helpful to recall the differences
in the terminology used by the Parties. United States geophysical *per-
mits” grant temporary authority to do seismic or other geophysical
research in large areas off the coasts of the United States, and they are
generally equivalent in form and purpose to what Canada calls explora-
tory “licences”. Canadian “permits”, on the other hand, are long-term
instruments that confer the prospect of exclusive resource production
rights, and they are therefore analogous to United States offshore
“leases”. The United States, having issued no continental shelf leases
covering the northeastern portion of Georges Bank, seeks to support its
continental shelf claims by invoking geophysical permits that authorized
seismic research involving no fixed operations and seldom requiring con-
tact with the continental shelf, Canada, by contrast, has invoked its issu-
ance of permits conferring the prospect of exclusive production rights;
unlike the United States, Canada does not rely upon temporary explora-
tory licences for high seas activities in support of its contentions regard-
ing the conduct of the Parties. (The “Eastern United States Coastal and
Ocean Zones Data Atlas”, published by the United States Government
and reproduced in part as Figure 31 in the Canadian Counter-Memorial,
shows the offshore areas under United States lease or Canadian permit
as of that time.)

3. It is also useful to point out that, in its discussion of United
States continental shelf activities, the United States Counter-Memorial
defines the “northeastern portion of Georges Bank™ as including the
whole area of the Bank, commencing at the Great South Channel and
extending to the northeast tip of the Bank'. This view is inconsistent with

' United States Counter- Memorial, pp. 78-79, para. 101; p. 81, Figure 13.
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that advanced by the United States Counter-Memorial in its discussion
of the fishing activities of the Parties, where it is noted that “[t]he
Noartheastern Portion of Georges Bank refers to Statistical Units 5Zej
and 5Zem...?". Canada regards the northeast portion of Georges Bank
as compn‘;mg gcnerally that part of the Bank claimed by Canada (i.e.,

roughly equivalent to the area included in ICNAF statistical units SZej
and 5Zem).

Section I. The Contentions in the United States Memorial
and Counter-Memorial Are Misleading and Ambiguous

4. Analysis of what the United States has actually claimed — or,
rather, failed to claim — with regard to its geophysical “permits” is
revealing. The fact is that neither in its Memorial nor in its Counter-
Memorial has the United States denied that it regarded a median line as
an equitable and appropriate boundary in the Gulf of Maine area in the
1960s.

5. In its Memorial, the United States makes the expansive claim
that:

“Beginning in 1964, the United Staies Geological Survey issued
permits for geophysical exploration of areas covering the continen-
tal shelf off New England, including Georges Bank. .. Since 1964,
approximately 19,185 miles (30,869 kilometers) of geophysical
data have been collected under some 24 United States’ exploration
permits, in the northeastern part of Georges Bank alone?.”

6. The first sentence of the above quotation says in quile general
terms that United States permits covered areas off the New England
coasts, and that some included Georges Bank: it does not indicate
whether they included that part of Georges Bank which is in dispute.
The second sentence does contend quite spccnﬁcally that a certain num-
ber of line miles of seismic research on the “northeastern part” of
Georges Bank was conducted under some 24 permits. listed in the
Annexes to the United States Memorial (Volume 11, Annex 40, which
includes permits issued until 1982). Close scrutiny of the permits them-
selves, however, refutes this claim; indeed, it demonstrates that no work
was actually done pursuant to United States geophysical permits on the
northeastern part of Georges Bank until the 1970s, probably 19724

7. Only four of the permits listed in the Annexes to the United
States Memorial (Volume 11, Annex 40) date from the period before the
United States reversed its acquiescence in a median line boundary on
Georges Bank in late 1969; and, judging from the "Reproduction™ maps

2 United States Counter- Memorial, p. 71, Table B, footnote 2.

¥ United States Memorial, p. 58, para, 93.

4 The fact that the United States defines the “northeastern portion of Georges Bank™ as
including the whole area of the Bank, commencing at the Great South Channel and

extending to the northeast tip of the Bank, may explain the conflict between the United
States contentions and the evidence offered in support of those contentions.
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provided by the United States®, of these four, only the “sample” permit
contained in the Anncxes to the United States Memorial (Volume 11,
Annex 40} may have authorized operations extending into the part of
Georges Bank claimed by Canada®. This possible exception is United
States permit E2-68, issued in the spring of 1968 to Exploration Surveys,
Inc. This same company. having written to the Canadian Government
offering for salc the results of its survey on Georges Bank, was advised
that no work could be done in the area of Georges Bank claimed by
Canada except pursuant 1o authority granted by the Canadian Govern-
ment. The company indicated, however, that all of its operations during
1968 had been “offshore New Jersey and Long Island .. .7 and assured
the Canadian Government that “[n]o work was done in the arca in ques-
tion [i.e., that part of Georges Bank claimed by Canada] during
1969. . .57

8. The United States made much more limited assertions in its
Counter-Memorial with regard to its continental shell activities. Para-
graphs 100 and 101 of the United States Counter-Memorial require
particularly careful scrutiny®. Basically, there is a threc-step process of
misleading assertions:

{a) The United States Counter-Mcmorial first contends that:

“In 1960, a program to explore the continental shelf off the
east coast of the United States was begun, and permits for
exploration of the continental shelf off New England were
issued beginning in 19647

This says nothing about any Uniled States geophysical permits
authorizing work on the Canadian side of the medjan linc.

% The “Reproduction” maps were filed with the Court together with a letter dated 20
January 1983 from the Agent for the United States.
Although the map submitied by the company to the United States Geelogical Survey
with the letier of application included all of Georges Bank as the area 1o be surveyed, the
United States Geological Survey authorized the company to conduct its operation “in
that portion of the requested area which lies in the ‘outer Continental Shelf as that term
is defined in Section 2 of the Outer Continental Shelf Lands Act of August 7, 1953, ..
[htalics added.] See United Stales Memorial, Documentary Annexes, Vol. 11 Annex 40.
Section 2(a) of the Outer Continental Shelf Lands Act defines “outer Continental Shelf™
as “zll submerged lands ... beneath navigable waters .. and of which the subsoil and
seabed appertain to the United States and are subject to its jurisdiction and control™.
The cavear contained in the letter authorizing the company’s operations suggests that the
United States Geological Survey approved only those operations conducted on that part
of Georges Bank not claimed by Canada.
Letter of 13 October 1969 to M. Bell, Conservation Engineer, Resource Administration
Division, Canadian Department of Energy, Mines and Resources, from Shelby D. Pitts,
Senior Vice-President, Exploration Surveys Inc. Canadian Memorial, Annexes, Vol. 11,
Annex 50.
¢ Letter of 3 December 1969 to D. G. Crosby, Chief, Resource Administration Division,
Canadian Department of Energy, Mines and Resources, from Shelby D. Pitts, Senior
Vice-President, Exploration Surveys Inc. Canadian Memorial. Annexes, Vol |1
Annex 30.
% United States Counter- Memorial, pp. 78-79, paras. 100-101,

1 United Stares Counter- Memorial, p. 78, para. 100,

>

-
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() The United States Counter-Memorial then proceeds to state that
“[t]he first United States exploration permit pertaining to Georges
Bank was issued in 1965""". Again, this says nothing about any pur-
ported exercise of United States jurisdiction on the Canadian side of
the median line.

(c) Finally, the United States Counter-Memorial asserts that “*[m]any -
other such permits have foilowed” and that “. .. over 20,000 nauti-
cal miles of seismic survey lines have been collected on the north-
eastern portion of Georges Bank alone'*”, This says nothing about
any United States permits authorizing surveys on the Canadian side
of the median line at any particular time — say prior to the early or
mid-1970s. i

9. In any event, as has been noted in the~Canadian Counter-
Memorial'?, when Canada in the 1960s was issuing offshore permits con-
ferring lasting rights based on the median line — with full awareness by
the United States — Canada neither knew nor had any reason to know
of any United States temporary geophysical permits authorizing surveys
on the northeastern portion of Georges Bank (other than the Exploration
Surveys Inc. case, discussed in paragraph 7). Indeed, it is worth pointing
out once more that, as late as 5 November 1969, the United States
Department of State assured the Canadian Government in an aide-
mémoire as follows:

“The Government of Canada has already issued exploration per-
mits for the northern portion of the Georges Bank continental
shelf. The United States is concerned that, pending settlement of
the boundary question, substantial investment in exploration and
exploitation of the area could greatly increase the difficulty of
negotiating a satisfactory boundary. For this reason, the United
States has refrained from authorizing mineral exploration or
exploitation in the area®*.” [Italics added.]

Section 1I. The United States Assumed the Use of
a Median Line Boundary on Georges Bank

10. 1t 1s not surprising that the United States should experience
difficulties in its efforis to imply that it was authorizing seismic research
on the northeastern portion of Georges Bank in the 1960s in view of the
fact that, as the evidence shows, the United States authorities at the
time were of the view that a median line was an equitable and appropri-
ate boundary on Georges Bank. Among the strongest evidence of this
fact is, of course, the correspondence between the United States Depart-
ment of the Interior and the Canadian Department of Northern Affairs
and National Resources, which has already been discussed in the plead-

Y United States Counter- Memorial, pp. 78-79, para. 101,
12 United States Counter- Memarial, pp. 78-79, para. 10].
Y Canadian Counter- Memorial, pp. 145 and 147, para. 366,

" United States aide-mémoire of 5 November 1969. Canadian Memorial, Annexes, Vol.
1L, Annex 13; United States Memorial, Documentary Annexes, Vol. 1V, Annex 56.
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ings of both Parties's, This dialogue over the ‘“precise” location of the
median line as defined in Article 6 of the Convention on the Continental
Shelf need not be repecated here. 1t must be noted, however, that even if
the United States had been issuing geophysical permits authorizing sur-
veys beyond the median line, that hypothetical fact would be irrelevant
for at least two reasons:

{a} The United States geophysical permits, as is apparent from the
pleadings of the United States itself, authorized seismic, gravity and
magnetic work only's, This work involves solely navigational or
research activities, and seldom requires any contact with the conti-
nental shelf or ocean floor. Thus, in contrast to Canada’s “permits”,
which are long-term instruments that confer the prospect of exclu-
sive resource rights over the areas in question, the United States
“permits”’ may be understood as conveying no rights in the shelf and
as constituting simply an exercise of regulatory jurisdiction over the
activities of United States nationals (since all of the permittees listed
in the Annexes to the United States Memorial (Volume [I, Annex
40} do appear to be United States corporations) on the high seas.

(b) The United States, moreover, never claimed in connection with its
early permits that such exercises of regulatory jurisdiction con-
stituted “proprietary” claims. Indeed, the solicitor of the United
States Interior Department took the position that the United States
permits were n0f tantamount to assertions of jurisdiction in respect
of the areas in question'?.

Section 111, The United States Permits Reflect a
Median Line Boundary

11. Apart from the fact that close examination of the United
States geophysical permits reveals that the United States was not in fact
authorizing research in the northeastern portion of Georges Bank before
the 1970s (with the possible exception discussed in paragraph 7), these
permits are of interest for another reason as well. The United States per-
mits appear to demonstrate quite clearly that, through the 1960s and
into the 1970s, at least some United States authorities and several dozen
oi) companies in their operations presumed the vuse of a median line or
similar boundary on Georges Bank, and the United States Geological
Survey issued permits accordingly.

12. The assumption that the boundary would divide Georges
Bank is readily evident from a review of the history of United States

¥ Canadian Memorial, pp. 93-96, paras. 206-210; pp. 162-167, paras. 393-403; United
States Memorial, pp. 82-8), paras. 136-140; Canadian Counter-Memorial, pp. 151-152,
para. 377; United States Counter-Memorial, pp. 171-177, paras. 267-284; Canadian
Reply, paras. 220 and 223-224,

¢ United States Memorial, Documentary Annexes, Vol. 11, Annex 40,

7 Letter of 3 June 1968 from Dr. M, B. Schaefer, Science Adviser, United States Depart-
ment of the Interior, to R. B. Krueger. Cited in R. Krueger, ¢r al.: Study of the Cuter
Continental Shelf Lands of the United States, Washington, 1968, p. 20. A copy of the
letter is reproduced in Documentary Appendix 9.
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permit E3-75. In the Annexes to the United States Memorial (Volume
I, Annex 40) it is alleged that this permit covered the greatest number
of line miles in the northeastern portion of Georges Bank (4400) —
aithough, in fact, as depicted on the map filed by the United States'®,
permit E3-75 impinges on the northeastern portion of Georges Bank
scarcely or not at all [Figure []. Permit E3-75 also warrants special
study for the further reasons that it was issued to Digicon Geophysical
Corporation acting for a group of approximately three dozen oil compa-
nies, and because it clearly seems to follow an approximate median line
boundary on Georges Bank.

13. In order to understand the information conveyed by permit
E3-75, it is necessary to examine the background to at least three previ-
ous United States geophysical permits: E2-69, EI-70 and E2-72". These
permits were also issued to Digicon. Canada’s information on these per-
mits, however, is far from complete, since the materials filed with the
Court by the United States on 20 January 1983 do not provide all of the
pertinent information. Therefore, although Canada has obtained numer-
ous additional documents, some of what follows is necessarily an exercise
in deductive reasoning.

A. UNITED STaTES PErMIT E2-69

14. In 1969, United States permit E2-69 was issued to Digicon
Inc. For reasons that Canada does not understand, this permit was omit-
ted from the list of permits in the Annexes to the United States
Memorial (Volume I1, Annex 40) and from the materials filed with the
Court by the United States®. It was requested by Chevron Qil Com-
pany, acting as Digicon’s agent and in collaboration with 26 other oil
companies, and all of the companies together were known as the ““1969

" See p. 543, footnote 5.

¥ United States permit E1-74 is also of interest in this regard. The United States has filed
with the Court certaia documents pertaining to permit E1-74. including a map purport-
ing to show that the areas surveyed extended into that part of Georges Bank claimed by
Canada. Canada has obtained other documents relating to this permit tending 1o show
that the survey area extended only to an approximate median line on Georges Bank. It is
necessary to obtain further information on this permit before any conclusions may be
drawn, Documents pertaining to permit E1-74 are reproduced in Documentary Appendix
4. A large-scale map depicting the areas surveyed has been deposited with the Court.

M Operations under permit E2-69 were suspended before reaching the Georges Bank area,
and this might be the reason for the omission. The same is true, however, for other
United States permits that were listed and included in United States Memorial, Docu-
mentary Annexes, Vol. I1, Annex 40. Permit E2-68 (the Exploration Surveys Inc. permit
discussed in para. 7) is an ¢xample, and there may be others.
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East Coast Joint Survey?'”. Attachment V to one of the documents per-
taining 1o this permit notes the folowing:

“Permit E2-69 authorized operations along the numbered lines
shown on plat received with the application insofar as they lie
within the ‘outer Continental Shelf” as defined in Section 2 of the
Outer Continental Shelf Lands Act of August 7, 1953, Portions of
two of the lines extend to the Canadian side of the BLM line.
Operations under the permit commenced September 13, 1969, and
are currently in progress. The large plat is in US.G.S. files?”
[talics added.)

15. This reference to certain lines crossing the “BLM line™ rein-
forces the conclusion from the correspondence between the United States
Bureau of Land Management {(BLM) and the Canadian Department of
Northern Affairs and National Resources that, through the 1960s, the
United States authoritics were assuming the application of a certain
boundary on Georges Bdnk, and that the boundary in question was a
median line. In its correspondence in the 1960s, the Burcau of Land
Management did not indicate how it constructed its median line, and the
United States has not filed with the Court the plats referred to in the
passage quoted in paragraph 14,

B. UNITED STATES PerMIT E1-70

16. The year following the issuance of permit E2-69, Chevron Qil
Company, acting as agent for Digicon Inc. and in collaboration with 25
other oil companies, again requested the United States authorities to
issue a research permit to Digicon. Permit E1-70 (which is listed in the
Annexes 10 the United States Memorial (Volume 1, Annex 40) and is
included in the materials filed by the United States) states that it was a
continuation of E2-69. In connection with their (970 application, the
group of oil companies referred to themselves as the *1969-70 East

2 The oil compantes collaborating in the 1969 East Coast Joint Survey were the following:
Chevron Oit Company — Chairman; Anadarko Production Company; Atlantic Richfield
(formerly Sinclair); Cities Service Oil Company; Columbia Gas Company: Continental
Gil Company; Getty Oil Company: Gulf Oil Company — U.S.: Hamilton Brothers Qil
Company; Highland Resources, Inc.; Humble Oil & Relining Company: Kerr-McGee
Corporation; Louisianz Land & Exploration Company; Marathon Oil Company; Mobil
Oil Corporation; Occidental Petroleum Corporation: Pan American Petroleum Corpora-
tion; Phillips Petroleum Company; Skelly Qil Company; Sun Oil Company; Superior Oil
Company; Texaco, Inc.: Texas Eastern Transmission Corporation; Texas Gulf Sulphur
Company; Transocean Qil Company, Inc.; Union Carbide Petroleum Corporation; and
Union Oil Company of California.

22 Attachment V is reproduced in Documentary Appendix |, together with other documents
pertaining to United States permit E2-69.
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Coast Joint Survey®”. As depicted in the “Reproduction™ map filed by
the United States (obviously prepared at a later date?*), the area covered
by E1-70 stopped short of a median line, except in its northeast corner
[Figure 2].

C. UniTep States PermiT E2-72

17. The next permit helpful to this history, United States permit
E2-72, was also issued to Digicon Inc. In applying for this permit, Digi-
con was once more acting for a large group of oil companies, referred to
as the 1972 East Coast Joint Survey™ or “1972 Atlantic Ocean Group
Seismic Survey®”,

18. It is apparent from the map accompanying the permit filed by
the United States that this permit did in fact cover all of Georges Bank
(Figure 3]. What is not revealed in the materials filed by the United
States, however, is that, after the original survey lines had been agreed
to, one company suggested 380 miles of additional program, apparently
within the original survey area. After objections from companies with
operating entities in Canadian waters, the extension was divided into two
parts: 246 miles in “U.S.” waters and 134 miles in “*Canadian™ waters.
A ballot [Figure 4] was then circulated to the members of the joint sur-
vey group; 28 oil companies expressed a willingness to participate in the
“1).8." extension and 25 became participants in the “Canadian” exten-
sion.

2 The following 01l companies participated in thel1969-70 East Coast Joint Survey: Chev-
ron Oil Company — Chairman; AGIP-Direzione Mineraria; Anadarko Production Com-
pany: Atlantic Richfield Company; Champlin Petroleum Company: Cities Service Oil
Company; Consolidated Gas Supply Corporation; Getty Oil Company; Gulf Qil Com-
pany — U.S.; Hamilton Brothers Oil Company; Highland Resources, Inc.; Humble Oil
and Refining Company; Louisiana Land & Exploration Company; LVO Corporation;
Marathon Oif Company, Mobil Oif Corporation; Ocean Drilling & Exploration Com-
pany; Pan American Petroleum Corporation; Pennzoil United, Inc.: Phillips Petraleum
Company; Preston Oil Company: Sun Oil Company; Superior Qil Company; Texaco.
Inc.; Texas Eastern Transmission Corporation; Texas Gull Sulphur Company; Trans-
ocean Qil, Inc.; Union Carbide Petroleum Corporation; and Unien Oil Company of Cali-
fornia. Documents pertaining to United Slates permit EI1-70 are reproduced in Docu-
mentary Appendix 2.

M The “Reproduction™ map shows COST wells that were not drilled until the late 1970s.

3 The companies participating in the 1972 East Coast Joint Survey were the following:
Amaco Production Company; Anadarko Production Company: Atlantic Richfield Com-
pany; Ashland Exploration Company; BP Alaska, Inc.; Champlin Petroleums Company;
Chevron Oil Company; Cities Service Qil Company; Consolidated Gas Supply Corpora-
tion; Continental Oil Company; Getty Oil Company; Gulf Oil Company — U.S.; Hamil-
ton Brothers Oil Company; Highland Resources Inc.; Humble Oil & Refining Company:;
Louisiana Land & Exploration Company; LVO Corporation; Marathon Oil Corporation;
Mobil Oil Corporation; Ocean Drilling & Exploration Company; Pennzoil United, Inc.;
Phillips Petroleum Company; Preston Oil Company: Shell Oil Company; Skelly Oil
Company: Sun Oil Company; Superior il Company; Tenneco Oil Company; Texas
Eastern Transmission Corporation; Texas Pacific Qil Company, Inc.; and Union Oil
Company of Califernia. Documents pertaining to Uniled States permit E2-72 are repro-
duced in Documentary Appendix 3. A large-scale map depicting the survey area has
been deposited with the Court.
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19. Thus, it appears that some 28 or more oil companies assumed
that a large part of Georges Bank was “Canadian™. As to the precise
boundary they considered to be applicable — bearing in mind that it was
generally the same group of companies that participated in the 1969
East Coast Joint Survey under permit E2-69, where reference was made
to the “BLM line”™ — it is logical to conciude that they adopted an equi-
distance boundary., which was indeed the case. Moreover, the corre-
spondence from the Bureau of Land Management (discussed at length in
the pleadings of both Parties 1o date®), confirms that the Bureau was
using a median or equidistance line.

20. The BLM line referred to in the documentation pertaining to
permit E2:°69 is depicted in Figure 5. The boundary line used by the 28
or more oil companics in conncction with permit E2-72 (as shown on the
maps deposited with the Court) is close to this line, although the compa-
nies (and perhaps the United States Bureau of Land Management) may
have moved the equidistance line slightly to the northeast, based on a
different technique of construction.

D. UniTEp S7raTES PERMIT E3-75

21, Permit E3-75 was issued to Digicon Geophysical Cor-
poration®. In this instance, Digicon was acting for a group of 35 oil
companies called the *1975 Atlantic Ocean Group Seismic Survey®”.

22, The designation of the survey arca for the 1975 Atlantic
Ocean Group Seismic Survey, as appears from the permit materials filed
by the United Siates, was on the same base map that was used to desig-
nate the area for the 1972 Atlantic Ocean Group Seismic Survey under
permit E2-72 [Figure 3). The materials filed by the United States do not
reveal that there were, in fact, not one but rwo maps submitted to the

26 See p. 545, footnote 15.

7 On 31 March 1975, Digicon Inc, transferred substantially all of its geophysical collection
data and processing operations to a new wholly-owned subsidiary, Digicon Geophysical
Corporation. The purpose of this transfer of both assets und liabilities was to allow the
parent company to diversify into other lines of business, through separate subsidiarics.

2 The following companies were participants in the 975 Atlantic Ocean Group Seismic
Survey: Allied Chemical Company; Amcrada Hess Corporation; American Independent
Oil Company, Amecrican Petrofina Exploration Co.; Amoco Production Company: Atlan-
tic Richficld Company; Burmah Qil and Gas Company: Buttes Gas & Oi Company;
CNG  Producing Company; Chevron Oil Company; Chies Service On Company;
Columbia Gas Development Corporation; Continental Oit Company: Diamond Shamrock
Corporation; Exxon Corporation; Farmers Union Central Exchange, lnc.; Gulf Oil Com-
pany — U.S.; Hamilton Brothers Qil Company: Kerr-McGee Corporation: Loeuisizna
Land & Exploration Company; Marathon Otl Company; Mobil Oil Corporation: Ocean
Production Company; Pennzoil Company; Phillips Petroleum Company; Shell Qil Com-
pany; Skelly Oil Company: Sonat Exploration Company: Sun Oil Company: Superior Gil
Company; Tenneco il Company: Texaco Incorporated; Texas Eastern Transmission
Company: Transco Exploration Company; and Union Oil Company of California. Docu-
ments pertaining to United States permit E3-75 are reproduced in Documentary Appen-
dix 5.



334 GULF OF MAINE [556-560]

United States Geological Survey in connection with permit E3-75. The
United States Geological Survey initially approved seismic research on
15 May 975 for the arca shown on the map filed by the United States,
and later approved the addition of an “extended area™ on 28 August
1975, These arcas appear on the sccond map, depicted in Figure 6 (com-
pare Figure 1).

23. 1t will be noted that the line designating the original area cov-
ered by permit E3-75 is in the general vicinity of Canada’s equidistance
line and of the boundary assumed for permit E2-72, and that the
extended arca later designated under the same permit extends beyond
these lines to include the whole of Georges Bank. 1t would seem, there-
fore, that a large number of oil companies acted on the assumption that
a median Jine or something approximating a median line was a de facto
boundary on Georges Bank, an assumption presumably pre-dating the
reference to the BEM line in permit E2-69, issued for the 1969 East
Coast Joint Survey involving the same core group of companies.

E. UNITED STATES PErMIT E16-75

24, United States permit EL6-75 {another permit omitted from
the materials filed by the United States) is also of interest?®. This permit
was issued to Columbia Gas System, a company which was a participant
in the 1969 East Coast Joint Survey but not in the subsequent joint sur-
veys. Figure 7 reproduces 2 map provided by Columbia Gas System to
the United States Geological Survey in connection with permit E16-73,
and it clearly shows that the company was assuming the use of an
approximate median line boundary on Georges Bank. This line appears
to coincide with the equidistance line followed by the numerous other oil
companies participating in the joint surveys discussed above.

25. The foregoing examination of the United States seismic per-
mits issued in the 1960s and 1970s confirms a number of important
points made by Canada. First, as is apparent from the correspondence
between the United States Burecau of Land Management and the
Canadian Department of Northern Affairs and National Resources, the
Bureau assumed a median line as an appropriate and equitable bound-
ary, pursuant to Article 6 of the Convention on the Continental Shelf,
and had a particular line in mind, apparently known as the BLM line.
Secondly, some three dozen or more oil companies and Digicon made
and acted upon a similar assumption, and applied to the United States
for geophysical permits based on that assumption. And thirdly, United
States permits reveal no evidence to contradict or in any way call into
question the assertions made by Canada concerning United States
acquiescence in Canada’s use of the equidistance line.

¥ Documents pertaining to United States permit E16-75 are reproduced in Documentary
Appendix 6.
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F. CoMPARISON OF UNITED STATES PERMITS AND CaNApIAN LICENCES

26. Applications to the United States for research on the south-
western portion of Georges Bank were matched by concurrent applica-
tions to Canada for research on the northeastern portion of Georges
Bank. In both countries, it appears that Chevron Oil Company took the
lead in offshore exploration on Georges Bank. In 1965, Chevron Stand-
ard Limited (The California Standard Company) applied for and
received Canadian exploratory licence 927, and was authorized to do
research up to the median or equidistance line on the northeastern por-
tion of Georges Bank [Figure 8]. Two years later, in 1967, Chevron Gil
Company, acting on behall of an cight-company combine*, applied for
and reccived United States permit E3-67. for rescarch on the southwest-
ern portion of Georges Bank [Figure 9.

27. Subscquently, it was again Chevron Oil Company that took
the lead in applying for United States permits E2-69 and EI-70, as
Chairman of the 1969 East Coast Joinl Survey, and the next year as
Chajrman of the 1969-70 East Coast Joint Survey. Both of these permits
were for scismic work on the southwestern portion of Georges Bank
[Figure 2]. although, as discussed in paragraph 15, two of the proposed
1969 scismic survey lines apparently sirayed over the BLM line. At the
same time, in 1969, Chevron Standard Limited applied for and received
Canadian exploratory licence 1283, and was authorized to conduct seis-
mic work on the northeastern portion of Georges Bank*' [Figure 10].

CONCLUSION

28. The analysis in the preceding paragraphs confirms that offi-
cials responsible for the United States offshore exploration program were
assuming that the continental shelf boundary in the Gulf of Maine area
would divide Georges Bank. The correspondence between the United
States Bureau of Land Mapagement and the Canadian Department of
Northern Affairs and National Resources, as confirmed by close study
of the United States permits, reveals that United States officials, in par-
ticular those in the Bureau of Land Munagement within the Department
of the Interior, were presuming the use of 4 median line in accordance
with Article 6 of the Convention on the Continental Shelf — a line
apparently known as the BLM line. The conduct of the Canadian Gov-
crnment and the United States Government in connection with the issu-
ance of offshore exploration licences and permits affords ¢vidence of
what both government and corporate officials considered to be equitable
and acted upon as such; and the activities of the oil and survey compa-
nies are logical only on this basis.

¥ The eight companies involved in the combine applying for United States permit E3-67
were the following: Chevron Qil Company — Charraan; Continental Oil Company: Gull
Qil Corporation: Humble Qil & Refining Company: Mobil Oil Company; Pan American
Petroleum Corp.; Tenneco Qil Company; and Union Oil Company of California. Docu-
ments pertaining to United States permit E3-67 are reproduced in Documentary Appen-
dix 7.

3 Documents pertaining to the Canadian exploratory licences discussed in paras. 26 and 27
are reproduced in Documentary Appendix 8.
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DOCUMENTARY APPENDICES TO PART 11

THE CONDUCT OF THE PARTIES | SUPPLEMENTARY EVIDENCE ON CONTINENTAL
SHELF ACTIVITIES

Documentary Appendix 1
DOCUMENTS PERTAINING TO UNITED STATES PERMIT E2-69

[Not reproduced]

Documentary Appendix 2
DoCUMENTS PERTAINING TO UNITED STATES PERMIT E1-70

[Not reproduced]

Documentary Appendix 3
DOCUMENTS PERTAINING TO UNITED STATES PERMIT E2-72

[Not reproduced]

Documentary Appendix 4
DocUMENTS PERTAINING TO UNITED STATES PERMIT E1-74

[Not reproduced]
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Documentary Appendix 5
DGCUMENTS PERTAINING TG UNITED STATES PERMIT E3-75

[Not reproduced]

Documentary Appendix 6
DoCUMENTS PERTAINING TO UNITED STATES PERMIT E16-75

[Not reproduced]

Documentary Appendix 7
DoOCUMENTS PERTAINING TO UNITED STATES PERMIT E3-67

[Not reproduced]

Documentary Appendix 8
DOCUMENTS PERTAINING TO CANADIAN EXPLORATORY LICENCES 927 AND 1283

[Nor reproduced]

Documentary Appendix 9

LETTER OF 3 JUNE 1968 FROM DR. M. B. SHAEFER, SCIENCE ADVISER, UNITED
STATES DEPARTMENT OF THE INTERIOR, TO R. B. KRUEGER

[Not reproduced]
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PART 1IV. MISCELLANEOUS DOCUMENTS CITED IN THE
REPLY SUBMITTED BY CANADA

Anpex 1

EXCERPT FROM H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW By
THE INTERNATIONAL COURT, NEW YORK, FREDERICK A. PRAEGER,
P. 213

{Not reproduced]

Annex 2

ExXcErpt FROM A. L. W, MUNKMAN, “ADJUDICATION AND ADJUSTMENT —
INTERNATIONAL JUDICIAL DECISION AND THE SETTLEMENT OF TERRITORIAL AND
Bounbary DisPUTES”, THE BRiTiSH YEAR Book oF INTERNATIONAL LAW,
Vor. XLVI, 1972-1973, ppr. 100-102

[Not reproduced]

Annex 3

EXCERPTS FROM INTERNATIONAL BOUNDARY COMMISSION, JOINT REPORT UPON
THE SURVEY AND DEMARCATION OF THE BOUNDARY BETWEEN THE UNITED STATES
AND CANADA FROM THE SOURCE OF THE ST. CRoIX RIVER 10 THE ATLANTIC OCEAN,
WASHINGTON, GOVERNMENT PRINTING OFFICE, 1934 (DOCUMENTS 1 AND 2)

Document 1: Appeadix I, p. 145
Document 2: Appendix 11, pp. 162-163

[Not reproduced]
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Anpex 4

EXCERPTS FROM INTERNATIONAL BOUNDARY COMMISSION, JOINT REPORT UPON
THE SURVEY AND DEMARCATION OF THE BOUNDARY BETWEEN THE UNITED STATES
AND CANADA FROM THE SOURCE OF THE ST. CROIX RiVER TO THE ATLANTIC OCEAN,

WASHINGTON, GOVERNMENT PRINTING OFFICE, 1934, pP. 1-18

[Not reproduced]

Annex §

EXCERPT FROM INTERNATIONAL BOUNDARY COMMISSION SPECIAL REPORT No. 3,
1962, pp. 494-495

{Not reproduced}

Annex 6

J. S. ScHLEE aND K. I, KLITGORD, “GEOLOGIC SETTING OF THE (GEORGES BANK
Basin™, IN P. A. SCHOLLE AND C. R. WENKAM, EDS., GEOLOGICAL STUDIES OF THE
COST Nos. G-1 anp G-2 WELLS, UNITED STATES NOrRTH ATLANTIC OUTER
CONTINENTAL SHELF, UNITED STATES DEPARTMENT OF THE INTERIOR, GEOLOGICAL
SURVEY CIRCULAR 861, WASHINGTON, GOVERNMENT PRINTING OFFICE,
1982, pr. 4-10

[Not reproduced]

Annex 7
EXcERPT FROM L. K. ScHULTZ aND R. L. GROVER, “GEOLOGY OF GEORGES BANK
BASIN™, THE AMERICAN ASSOCIATION OF PETROLEUM GEOLOGISTS BULLETIN,
VoL. 58, No. 6, PArT 11, 1974, p. 1164

[Not reproduced]
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Annex 8
EXCERPT FROM J. A. WADE, “THE MES0ZoI1C-CENOZOIC HISTORY OF THE
NORTHEASTERN MARGIN OF NORTH AMERICA"”, PROCEEDINGS OF THE 10TH
ANNUAL OFFSHORE TECHNOLOGY CONFERENCE 1978, VoL. 3, p. 1850

[Not reproduced]

Annex 9

EXCERPT FROM L. R. SYKES, “INTRAPLATE SEISMICITY, REACTIVATION OF

PREEXISTING ZONES OF WEAKNESS, ALKALINE MAGMATISM, AND OTHER

TECTONISM POSTDATING CONTINENTAL FRAGMENTATION”, REVIEWS OF
(GEOPHYSICS AND SPACE PrYsIcS, VoL. 16, No. 4, 1978, p. 674

[Not reproduced]

Annex 10

EXCERPT FROM J. B. FLETCHER, M. L. 5BAR AND L. R. SYKES, “SEisMiC TRENDS

AND TRAVEL-TIME RESIDUALS IN EASTERN NORTH AMERICA AND THEIR TECTONIC

IMPLICATIONS”, (GEOLOGICAL SOCIETY OF AMERICA BULLETIN, VOL. 89, NOVEMBER
1978, Doc. No. 81106, p. 1656 AND FIGURES 1, 2, 3, AND &

[Not reproduced]

Annex 11

EXCERPT FROM E. UCHUPI, ATLANTIC CONTINENTAL SHELF AND SLOPE OF THE
UNITED STATES — PHYSIOGRAPHY, UNITED STATES DEPARTMENT OF THE INTERIOR,
GEOLOGICAL SURVEY PROFESSIONAL PAPER 529-C, WASHINGTON, GOVERNMENT
PrRINTING OFFICE, 1968, pp. C5 AND C28

[Not reproduced]
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Annex 12
ExcErPT FROM D. A. GREENBERG, “A NUMERICAL MODEL INVESTIGATION OF
TipaL PHENOMENA IN THE BaY OF FUNDY AND GULF OF MAINE”, MARINE
GEoDEsY, VoL. 2, No, 2, 1979, p. 172

[Not reproduced]
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Annex 13
CANADIAN AND UNITED STATES IDipLoMAaTIC NOTES OF 19 JUNE 1974
(DOCUMENTS 1 AND 2)

Document 1: Canadian Diplomatic Note No. FLA-362 of 19 June 1974
Document 2; United States Diplomatic Note No. 106 of 19 June 1974

DOCUMENT | ! CANADIAN DIPLOMATIC NOTE NO. FLA-362 OF 19 JUNE 1974

Department of External Affairs Ministére des Affaires extéricures

Canada
Ottawa, June 19, 1974,
No. FLA-362

Excellency,

I have the honour to refer to the discussions between representatives of our
Governments in Washington, D.C. and in Ottawa concerning the establishment
of joint pollution contingency plans for waters of mutual interest, leading to the
development of a joint Canada-United States Marine Contingency Plan for
spills of ¢il and other noxious substances.

I have the honour to propose that the joint Canada-United States Marine
Contingency Plan for spills of oil and other noxious substances, shall be prom-
ulgated by the Canadian Ministry of Transport and the United States Coast
Guard and shall be maintained in force, as amended from time to time, to
coordinate responses to significant poliution threats to the waters covered by
the provisions of the Plan.

It would be the responsibility of the Canadian Ministry of Transport and the
United States Coast Guard to administer and maintain the Plan as promul-
gated, or as amended from time to time.

Maintenance of the Plan and actions thereunder would be without prejudice
to the positions of the Governments of the United States and of Canada, with
respect to coastal state jurisdiction over pollution, and without prejudice to any
other positions of the two Governments regarding the extent of territorial or
maritime jurisdiction.

If the foregoing proposals are acceptable to the Government of the United
States, | have the honour to propose that this Note, which is equally authenticin
English and French, and Your Excellency’s reply shall constitute an Agreement
between Canada and the United States which shall enter into force on the date
of your reply.

Accept, Excellency, the renewed assurances of my highest consideration.

(Signed) Mitchell SHarP

Secretary of State
for External Affairs

His Excellency, The Honourable William J. Porter,
Ambassador of the United States of America, Ottawa.
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DOCUMENT 2 : UNITED STATES DIPLOMATIC NOTE NO. 106 OF 19 JUNE 1974

EMBASSY OF THE
UNITED STATES OF AMERICA

Ottawa, June 19, 1974.
" No. 106
Sir:
I have the honor to acknowledge receipt of your note No. FLA-362 of June
19, 1974 which reads as follows:

“Excellency,

1 have the honour to refer to the discussions between representatives of
our Governments in Washington, D.C. and in Ottawa concerning the
establishment of joint pollution contingency plans for waters of mutual
interest, leading to the development of a joint Canada-United States
Marine Contingency Plan for spills of oil and other noxious substances.

I have the honour to propose that the joint Canada-United States
Marine Contingency Plan for spills of oii and other noxious substances,
shall be promulgated by the Canadian Ministry of Transport and the
United States Coast Guard and shall be maintained in force, as amended
from time to time, to coordinate responses to significant pollution threats
to the waters covered by the provisions of the Plan.

It would be the responsibility of the Canadian Ministry of Transport
and the United States Coast Guard to administer and maintain the Plan as
promulgated, or as amended from time to time.

Maintenance of the Plan and actions thereunder would be without
prejudice to the positions of the Government of the United States and
of Canada, with respect to coastal state jurisdiction over pollution, and
without prejudice to any other positions of the two Governments regard-
ing the extent of territorial or maritime jurisdiction.

If the foregoing proposals are acceptable to the Government of the
United States, 1 have the honour to propose that this Note, which is equally
authentic in English and French, and Your Excellency’s reply shal consti-
tute an Agreement between Canada and the United States which shall
entet into force on the date of your reply.

Accept, Excellency, the renewed assurances of my highest considera-
tion.”

1 have the honor to inform you that the foregoing proposals are acceptable to
the Government of the United States of America and to confirm that your Note,
which is equally authentic in English and French, and this reply shall constitute
an Agreement between our two Governments which shall enter into force on
the date of this reply.

Accept, Sir, the renewed assurances of my highest consideration.

(Signed) William J. PORTER.
The Honourabie Mitchell Sharp, P.C.,

Secretary of State for External Affairs,
Ottawa



344 GULF OF MAINE

Annex 14

EXCERPT FROM G. J. VERMEL, BIOGRAPHY AND ADAPTATION: PATTERNS OF
Marine LiFe, BosToN, HARVARD UNIVERSITY PRESS, 1978, pp. 2-3

[Not reproduced]

Annex 15

ExcerPT FROM J. E. HAZEL, ATLANTIC CONTINENTAL SHELF AND SLOPE OF THE
UNITED STATES — OSTRACODE ZOOGEOGRAPHY IN THE SOUTHERN NOVA SCOTIAN
AND NORTHERN VIRGINIAN FAUNAL PROVINCES, UNITED STATES DEPARTMENT OF
THE INTERIOR, GEOLOGICAL SURVEY PROFESSIONAL PAPER 529-E, WASHINGTON,
GOVERNMENT PRINTING OFFICE, 1970, p. ES

[Not reproduced]

Annex 16

STATEMENT OF SENATOR GEORGE J. MITCHELL, EFFECTS ON NEw ENGLAND OF
CANADIAN TIDAL DEVELOPMENT : HEARING BEFORE THE COMMITTEE ON
ENVIRONMENT AND PusLIC WORKS, U.S. SENATE, 98TH CONGRESS, IST SESSION,
25 JuLy 1983, AUGUSTA, MAINE

[Not reproduced]
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Anpex 17
UNITED STATES DirL.oMaTIC NOTE OF 27 August 1981

The Department of State refers the Embassy of Canada to the possible con-
struction of tidal power dams in the Upper Bay of Fundy.

It is the Department’s understanding that two areas are now being investi-
gated by Canadian scientists and engineers with regard to several dam sites in
the Upper Bay of Fundy, in particular Shepody Bay and Minas Basin. It is the
Department’s concern that these proposals, if they are to be implemented with
resultant tidal flow impediment, would have pronounced effects on the entire
Gulf of Maine, hundreds of kilometers removed from the actual dam sites. This
is because the proposed dams will enhance the natural tidal resonance of both
the Bay of Fundy and Gulf of Maine.

The Department has been informed that present estimates of changes in tidal
behavior indicate that the mean tidal range in Portland, Maine, will be
increased by 8 to 28 centimeters, while for Boston, Massachusetts, increased by
8 to 30 centimeters relative 1o the Shepody Bay and Minas Basin projects
respectively. Indeed, at extreme high water periods in Portland, the Minas
Basin project alone may increase the mean tidal range by as much as 45 cen-
timeters. Tidal current velocities would also be altered over large portions of the
Gulf of Maine. These effects would be realized from the southern Bay of Fundy
to south of Boston and the effects would be additive if more than one tidal dam
is constructed.

The consequences of altering the tidal regime either incrementally or mas-
sively, are widespread. An incremental increase of just a few centimeters may
disrupt equilibriums of marsh and flat surfaces and affect patterns of produc-
tivity. Increases of 15 centimeters or more would inundate lowlands and accel-
erate loss of beaches. The extent of potential adverse environmental impacts
resulting from the construction of tidal dams at Shepody Bay and Minas Basin
would be extensive.

The Department therefore requests that the Embassy provide clarification as
to the status of the Shepody Bay and Minas Bay Tidal Projects, or any other
projects that may be under consideration involving construction of tidal dams
in the Bay of Fundy.

Department of State,
Washington, Auguost 27, 1981,
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Annex 18

EXCERPT FROM LETTER FROM HON, TERRY LEITZELL, ASSISTANT ADMINISTRATOR
FOR FisHERIES, NMFS-NOAA, U.S. DEPARTMENT OF COMMERCE TO SENATOR
WILLIAM S. CoHEN, 21 DECEMBER 1979, IN MARITIME BOUNDARY SETTLEMENT

TREATY AND EAST COAST FISHERY RESOURCES AGREEMENT, “HEARINGS BEFORE

THE COMMITTEE ON FOREIGN RELATIONS, UNITED STATES SENATE”,
96TH CONGRESS, 2ND SESSION, 1980, pp. 185-186

[Not reproduced]

Anpex 19
EXCERPT FROM 1. C. MacGiBBoN, “THE SCOPE OF ACQUIESCENCE IN INTER-

NATIONAE, LAW”, THE BRITISH YEAR BOOK OF INTERNATIONAL Law, VoL. XXXI,
1954, pp. 170-171

[Not reproduced]

Annex 20
EXCERPT FROM D. H. N. JOHNSON, “THE CASE CONCERNING THE TEMPLE OF PREAH
VIHEAR”, THE INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, VoL. 11,
1962, p. 1203

[Not reproduced]
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Annex 21

EXCERPT FROM FEDERAL REGISTER, VoL. 47, No. 236, 8 DECEMBER 1982,
pr. 55313-55314
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paleontology, socio-economics, and air
quality.

All persons. groups and other
government agencies with an interest in
this planning area and its future
management are requested to make their
concerns known on or before March 15,
1883, Comments and requests for further
information should be directed to Mac
Berta, Area Manager or Jim Keeton,
RMP Team Leader. Grand Junction
Resource Area at the Grand Junction
District Office, BLM, 764 Horizon Drive,
Grand Junction, CO 81501 [Telephone
Number 303-242-6552). Dacumen!s
relevant to the planning process and
other pertinent materials may be
examined at the Grand Junction District
Office between 7:30 a.m. and 4:15 p.m.,
Monday through Friday,

David A. Jones,

District Manager.

|FR Doc. &2-2334¢ Fuled 12-7-42. 8.45 s}
BILLING CODE 4310-4a-M

I 56116]

Montana; Realty Action; Exchange
Correction

In FR Doc. 82-30790 beginning on page
50763 in the issue of Tuesday, November
9, 1982, make the following correction:

On page 50763, middle ¢column,
eighteenth line from the bottom, "NW"
should read "NE.”

BILLING CODE 1505-01-

Minerals Management Service

Extension of Comment Period for the
Minerals Management Service
Proposed Method for Exchanging Of
Shale Lands

The Mineraly Management Service
requested public comment onita
Proposed Method for Exchanging Qil
Shale Lands in the Federal Register of
October 12, 1962, Pages 44B88-44889.
This notice pravided for a 60-day
comment period ending December 11,
1682,

The Minerals Management Service
has received requests from the public for
an extension of the comment period,
The comment period is therefore
extended to January 12, 1983.

Dated: Navember 26, 1982.

John B. Rigg.

Associcie Director for Offshere Minerols
Cpergtions.

IFR Doc 82-333M Filed 12787, § 43 am)

BLNG COOE 4310-MA-N
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Outer Continental Shelf; Notice of
Jurisdiction of the Department of ihe
Interior Relating to Minerals, Other
Than O, Gas, and Sufphur

AGENCY: Minerala Management Service.
Interior.
ACTION: Notice of jutisdiction,

SuMMARY: The jurisdiction of the
Oepartment of the Interior [DOY) for
leasing and otherwise regulating the
recovery of minerals, other than oil, gaa.
and sulphur on the Outer Continental
Sheif (OCS) extends to the subsoil and
seabed of 2]l submerged lands
underlying waters seaward of the
territorial sea, lo and inctuding all
subsoil and seabed underlying
superjacenl waters which admil of the
exploitation of the natural resources of
such submarine areas. The subsoil and
seabed of the areas of Juan de Fuca and
Corda Ridge in the Pacific Ocean, west
of the States ol Washington and Oregan,
contain polymetaltic sulfides at a water
depth which admits of exploitation and
are within the regulatory jurisdiction
and control of DOL

SUPPLEMENTARY INFORMATION: On
January 19. 1982, the Secretary of the
Interior announced the development of a
program [or the leasing of minerals other
than oil, gas, and sulphur on the Quler
Continental Shelf {OCS). This program
iy autharized by section 8(k) of the OCS
Lands Act, 43 U.5.C. 1337, which
provides:

The Secretary is authorized 10 grant to the
qualified persans offering the highesi cash
benuses on @ basis of competitive bidding
leases of any mincral other than ail. gas. and
aslphut in any azea of the Outer Continenual
Shelf not then urder lease far suck mineral
upon such rayaliy, rental, and other terms
and conditions as the Secretary may
prescribe at the lime of offering the area for
lease.

The term “Outer Conlinental Shelf” is
defined by section 2(z) of the OCS
Lands Act. 43 U.S.C. 1331, to mean:

* * * all submerged Yands lying seaward
and outside of the area of lands beneath
navigable walers ay defined in section 2 of
the Submerged Lands Act, and of which the
subscil and seabed appertsin to the United
States and are subject to its jurisdiction and
conlrol.

Section 2 of the Submerged Lands Act,
43 U.5.C. 131, defines “lands beneath
navigable waters" 10 be those which
extend seaward from the coast not mare
than 3 geographicaf miles into the
Atlantic Ocean or the Pacific Ocean,
and not more than 3 matine leagues into
the Gulf of Mexico.

The Deep Seabed Hard Minerals
Resources Act, 30 E.S.C. 1401 (1380},
defines “Continental Shelf” te mean:

[55313]

[A) The seabed and subsoil of the
submarine areas adiacen! to the coast, but
outside the area of the territoria! sea. 10 &
depth of 200 meters ar, beyond that limit, to
whete the depth of the superjacent water
admits of ibe exploitation of the nalural
resources of such submarine sres; and

{B] The seabed and subsoil of similar
submating areas adjacent to the coast of
islands.”

The definition of “Continental Sheif™
appearing in the Deep Seabed Hard
Minerals Resources Act is identical to
the definition of “Continental Shelf”
provided by Article I of the 1958 Geneva
Convention on the Cantinental Shelf,
April 29, 1954, 15 11.5.C. 471, ratified by
the United States and entered into force
with respect to the United States on
June 10, 1964.

Pursuant to these legal autharities, the
DO, acting through the Minerals
Management Service (MMS), has
authority and responsibility under the
OCS Lands Acl to lease the OCS for the
prupase of recovering minerals other
than oil, gas. and sulphur (nonenergy
minerals). 43 U.5.C. 1337. The
jurisdiction of DOL in thal regard
extends to ali mineral resgurces in the
submerged lands of the continental shelf
lying seaward and ocutside the area of
lands beneath the navigable waters of
the United States, 43 U.S.C. 1331, In the
Allantic Ocean and the Pacific Ocean,
the submerged lands subject to DOI
jurisdicticn commence at a point 3
geographical (statute} miles from the
coast. In the Cull of Meaico, those
submerged lands commence at a point 3
geographical (statute} miles from the
coast, excep! that adjacent to Texas and
the west coast of Florida, those
submerged tandy commence at the paint
3 marine leagues (approximately 10.4
miles) from the toast. 43 U.S.C: 1301,
The jurisdiction of DOI for purposes of
leasing and regulating the recovery of
nonenergy minerals in the OCS extends
seaward lo all the subsoil and seabed of
the submerged lands which “appertain
to the United States and are subject to
i8 jurisdiction and control.” 43 US.C.
1331. The jurisdiction and contral of the
United S121e8 extend on the OCS lo “a
depth of 200 meters or, beyond that
limil. to where 8 depth of the
superjacent waler admits of the
exploitalion ol the natural resaruces of
such submarine area,” 30 U.5.C. 1403, 15
UST. 471. [ alsg extends to “similar
submarine areds adjacent ta the coast of
islands.” 30 U.S.C. 1403, 15 U.S.T. 471.

Because the jurisdiction of DOI with
respect to the beasing and regulation of
narenergy mitterals tocated on the OCS
beyond 1he water depth of 200 meters is
coexlensive with the tapacity to exploit
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the natural resources of the subsoil and
seabed of such area, 1the DO will
announce periodically those areas of the
seabed. supetjacent to the territarial aea
and lying at a depth greater than 200
meters beneath the surface of the water
but at a depth which admits of the
exploitation of 1he nalural resources of
the area.

Indusiry Interest. A number of
private, industrial, energy, and minerals
extraction firms have expressed to DOE
their interest in the commercial recovery
of polymetallic sulfides, especially in the
Juan de Fuca and Gorda Ridge areas in
the Pacific Qcean. The DO
responsibility under Section 8{k) of the
OCS Lands Act necessitates the
clarification of its jurisdiction under that
section so that the commercial recavery
of the polymelatlic sulfides can be
pursued,

Juan de Fuca and Gorda Ridge. The
areas of the Juan de Fuca and the Gorda
Ridge in the Pacific Ocean, west of the
States of Washington and Oregon,
contain polymetallic salfides and other
minerals at a water depth which admits
of exploitation, and such areas are
within the furisdiction and control of
DOI for purposes of exploilation of the
natural resources of those areas.

Those palymetallic sulfides are
present in a variety of forms and are
recoverable through numerous
technigues appropriate to the
configuration and context of the
minerals. The polymetallic sulfides exist
in hot aprings, Ore-forming fluids, which
result in the precipitation of
metalliferous sulfides, are ejected from
fissures in the seabed and may stream
upwards in contact with the cold
seawaler. Such ejection, if collected,
could provide a continuous source of
metalliferous brine from which the
metals could be directly extracted under
cantrolled conditions, The capture of
{reah water and petroleum Ruids from
submarine springs and fissures has been
demonstrated where there has been a
need to secure a source of potable water
or Lo reduce the escape of crude oil
pollutanta te the marine environment.
{See Technolagy, December 1879, Report
on Ixtog Blowout, page 42.)

The ease with which large submerged
structutes may be handled and
emplaced within the ocean environment
demanstrates the feasibility of capturing
the hot metalliferous springs in the Juan
de Fuca and Gorda Ridge areas.

The polymetallic sulfides may also be
present in muds in these areas. Being
fuid and fine grained, muds tan
generally be removed by pumping from
a stationary gathering point towards
which the ore materials will flow. Such
an approach has been effective in the
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production of fine sands in shallow
waters and has also been used in the
tecovery of a 15,000 m? sample of
metalliferous muds and brines (rom the
Red Sea at depths greater than 2,000
meters, (Mustafa, A. Z.. and H. M.
Amann, 1980, The Red Sea Prepilot
Mining Test, 1978: Offshore Technology
Conference, Houston, U.S.A.,
Proceedings No, 07C38974, pp. 197-210.)
There ate no technolegical problems in
this approach.

Crusts of metalliferous oxides or
sulfides may alsa be present in the Juan
de Fuca and Gorda Ridge areas. Mining
of these crusis could entail the use of
remotely controlled bottom-supported
mining machines, powered and
controlled from a submerine in
conjunction with a maneuverable
surface vessel. A means would be
required for breaking and seperating the
crust from the underlying bedrock and
gathering the broken ore Lo a central
potnt for transportation 1o the surface or
ashote, This could be accoumplished
using a device with ripping teeth similar
to & bulldozer in combination with a
mobile scraper or ahovel loader. Lifting
and transporting similer meterial has
been accomplished several times in tests
for the mining of nodules at depths of
5.000 meters. {Commerce, 1981, Deep
Seabed Mining: U5, Department of
Commerce, NOAA, Final Programmatic
Environmental Impact Statement, Sept,,
V. 1., pp. 221-280.)

SulEde deposits may also occur on the
senbed in the Juan de Fuca and Gorda
Ridge areas as individual stacks formed
around & hydrothermal ventar a
massive agglomeration formed by the
proximity of a number of vents.
Similarly, breccia depasits may be
formed on the tallus slopes of faults
eacarpmenls parallet to the spreading
centers. To mine these deposits will
require penetration and [ragmentation of
the ore prias to gathering and
transporting it to the surface. While
drilling and blasting of hard rock has
been utilized in the mining of deposits
submerged in shallow water
{Cruickshank, M. |, and R. W. Maraden,
1873, marine mining in Mining
Engineering Handbook: Society of
Mining Engineers, New York, p. 20.0001),
the transfer of these techniques to water
depths of 2,000 to 3,000 meters, will call
for kardware able to operate remotely ar
with a minimum of close supervision.
The fabrication of such technology is
well within the capabilities of present
engineering, 4 demanstrated by recent
underwater oil well systems advances
(Silvestri, A.. and V. Oliveri, 1981,
manned Submersibles And Remotely
Operated Equipment As Construction
Tools For Advance offshore Projects:
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Offshore Technology Conference. May
4=7, Houatan, OTC 4157, pp. 505=614;
Collard, M. J.. and D. A. Kemp. 1861,
Development of Seabed Dry One
Atmasphere Chambers For Processing
Hydrocarbons From Deep Water,
Marginal And Sub-ice Regions: Qffshore
Technology Conference, May 4-7,
Houston, OTG 3857, pp. 41~-53) and deep
drill hole reentry at depths in excess of
3,000 meters. (Edgar, $aunders, et al,,
1973, Initial Report of Deep Sea Drilling
Project, V. 15: Washington U.S.
Govermnmen! Printing Office, pp. 1-1137.)

Deep seated massif or stockwark
sulfide depoaits would be amenable to
solution mining, requiring the
penetration of the deposit by drill holes,
in the manrer of oil and gas ot Frasch
sulfur recovery, These techniques are
well proven on land {Carnahan, T., 1881,
Solution Mining: Proceedings Of
Seminar For African Experts On New
Mining Methods, UN/ECA, Kriroy Rog,
USSR, 1-14, June} and have been
demonstrated in the production of
cooper, uranium, salt, sulfur, and potash.
One of the major technical problems
which differs with each orebody is the
method used to ensure percolation of the
dissolving fluid. In the case of deep
submarine deposits, the handling of the
circulating fluids would be somewhat
enalagous to techniques used for oil and
gas.

Current technology, developed
primarily for aerospace research, deep
oil recovery, and deep seabed mining,
has rendered the deposita of
polymetallic sulfides in the Juan de Fuca
and Gorda Ridge areas available for
exploilation. Technology available for
exploitation of deep seabed resources
has moved beyond that required for
explaration. Under these circumstances,
the Juan de Fuca and Gorda Ridge areas
are clearly within the regulatory
jurisdiction and control of DOI for
purpases of mineral exploitation.

Harold E. Doley,

Director.

{FR Doc. £2-T157 Filed 12-7-42 F3am]
BILLING COGE 4210+~

Natlonal Park Service

National Register ot Historic Places;
Notification of Pending Nominations

Nominatjons for the following
properties being considered for listing in
the Nalional Register were received by
the National Park Service before
November 26, 1982. Pursuant to § 80.13
of 36 CFR Part 6 wrifien comments
concerning the significance of theae
properties under the National Register
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Annex 22

DipLOMATIC CORRESPONDENCE CONCERNING THE UNITED STATES FEDERAL
REGISTER NOTICE OF 8 DECEMBER 1982 (DOCUMENTS | AND 2)

Document 1 : Canadian Diplomatic Note No, 021 of 17 January 1983
Document 2: United States Diplomatic Note No. 49 of 23 February 1983

DOCUMENT 1 : CANADIAN DIPLOMATIC NOTE NO. 021 OF 17 JANUARY 1983

Canadian Embassy Ambassade du Canada

FILE/CIRC/DIARY
€.C. AMBASSADOR

J. Roy

Marc LorTIE

Note No. 021

The Embassy of Canada presents its compliments to the Department of State
and has the honour to refer to the “Notice of Jurisdiction of the Department of
the Interior Relating to Minerals, other than Qil, Gas and Sulphur” on the outer
continental shelf of the United States, published in the Federal Register
(Volume 47, number 236, pages 55313-14) on December 8, 1982.

The said notice purports to assert the jurisdiction of the Department of the
Interior of the United States over “the subsoil and seabed of the areas of Juan
de Fuca and Gorda Ridge int the Pacific Ocean™. The Department of State will
be aware that the Juan de Fuca area includes areas of the seabed and subsoil
that clearly falt within the jurisdiction and sovereign rights of Canada under
international law. The Government of Canada must make clear that it does not
recognize as valid any assertion of jurisdiction on the part of the United States
Government or any of its departments or agencies with regard to any resources
of the seabed or subsoil within the limits of the continental shelf of Canada off
the Pacific Coast, to the seaward limit defined in Section 2 of the Canada Qil
and Gas Act and to the southern limit of Canadian Fishing Zone 5 described in
Canada Gazette, Part 11, Volume I11 Extra, 1 January 1977 ; the Government of
Canada formally reserves all its rights concerning the matters touched upon in
the notice under reference and, in particular, wishes to emphasize that the site
of the recent discovery of polymetallic sulfides on the Juan de Fuca Ridge in the
vicinity of 48 degrees North latitude, 129 degrees West longitude, lies within the
continental shelf of Canada as defined above, and that all activities relating to
these resources fall under Canada’s jurisdiction and control.

The Government of Canada further wishes to express its profound concern
that the Government of the United States should have authorized the publica-
tion of an official notice that could be interpreted as asserting United States
jurisdiction over an area of the continental shelf undisputably appertaining to
Canada, and that wholly ignores Canada’s sovereign rights and geographic
presence in the region. The Government of Canada expects that such assertions
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will not be repeated in future and that the Government of the United States will
not take any action in respect of any Canada/USA maritime boundary region
without prior notice and consultation. The outstanding maritime boundary
questions between the two countries are such that it is incumbent on both sides
to refrain from measures that would exacerbate disputes and make them more
difficult to resolve.

The Canadian authorities, on another point, note that the document under
reference also appears to assert jurisdiction over the continental shelf off the
Pacific Coast of the United States beyond the seaward limit of the continental
margin and beyond the seaward limit of the 200 mile fishing zone of the United
States, on the basis of the “exploitability test” in the 1958 Convention on the
Continental Shelf. The Canadian authorities would be grateful to learn whether
this assertion represents the official policy of the United States with regard to
the outer limit of the continental shelf under international law. At the same
time, they would be grateful for information on the statutory basis, under
United States law, for the assertion of United States jurisdiction over the
seabed within 200 miles of the coast but beyond the outer edge of the continen-
tal margin.

The Embassy of Canada avails itself of this opportunity to renew to the
Department of State the assurances of its highest consideration.

B. H. Dickson.
Washington, D.C.
January 17, 1983.

DOCUMENT 2 @ UNITED STATES DIPLOMATIC NOTE NO. 49 OF 23 FEBRUARY 1983

EMBASSY OF THE
UNITED STATES OF AMERICA

No. 49

The Embassy of the United States of America presents its compliments to the
Department of External Affairs of Canada and refers to the Embassy of
Canada’s Note No. 21, delivered in Washington on January 17, 1983,

The attention of the Government of Canada is directed to the Federal Register
Notice of January 19, 1983, Vol. 48, No. 13, p. 2450. That Notice, a copy of
which is attached, clarifies that pending further study of the limits of United
States Continental Shelf Jurisdiction the Federal Register Notice of December
8, 1982 at p. 55313 is not intended to affect areas beyond 200 nautical miles from
the baseline from which the breadth of the territorial sea is measured. In this
connection the United States Government confirms that it has not modified its
maritime boundary position as stated in the Federal Register on November 4,
1976, Vol. 41, No. 214, p. 48619-48620. This is the case with regard to the geo-
graphic coordinates set forth in the section of that notice entitled U.S.-Canada
Juan de Fuca, and the explanatory statement contained in that notice which
states that: “The limits of the maritime jurisdiction of the United States . . . are
intended to be without prejudice to any negotiations with Canada or to any
positions which may have been or may be adopted respecting the limits of mari-
time jurisdiction in such areas.” As that notice indicates, the United States and
Canada have not agreed on maritime boundaries seaward of the Strait of Juan
de Fuca and the United States does not accept all of the geographic coordinates
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which have been published by Canada as defining the limits of its jurisdiction
in this acea.

The Government of the United States assumes that the Notice of January 19,
1983 and this Note clarify matters sufficiently so that there is no need to
respond further to all points in Embassy Note No. 021.

The Embassy of the United States of America takes this occasion to renew to
the Department of External Affairs the assurances of its highest consideration.

Attachment.

Embassy of the United States of America
Ottawa, February 23, 1983.
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Annex 23

EXCERPT FROM FEDERAL REGISTER , VOL. 48, 19 JANUARY 1983, p, 2450
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with 43 CFR, Part 4, Subpart D. The per
capita shares of legal incompetents who
do not have delinquent tribal debts shall
be handled pursuant 10 25 CFR 115.5.
The per capita shares of minors shall be
handied purswant to 25 CFR 87.10{a) and
(bj{1) end 115.4.

3. Progroming Aspect. The remaining
twenty (20) percent of these funds shall
be utilized by the Nez Perce Tribal
Executive Committee, subject to the
approval of the Secretary, for sacial and
economic pregraming purposes on an
annual budgetary basis.

Nane of the funds distributed per
capita or held in trust under the
provisions of this Plan shall be subject
to Federal or State income taxes, and
the per capita payments shall not be
considered as income or resources when
determining the extent of eligibility for
assistance under the Social Security
.‘\l:t."

Dated: [2nuary 7, 1982,
John W. Fritz,
Acting Assistant Secrotary. indion Affairs.

|FR Dee. 83-1410 Filed 1-18-83 845 om]
BHLING CODE 4310-02-4

Bureau of Land Management
{W-83950)

Wyoming: Invitation for Coal
Exploration License Ark Land
Company

jJanuary 10, 1983.

Ark Land Company hereby invites all
interested parties to participate on a pro
rata cast sharing basis in its ceal
axplargtion pragram concerning
Federally owned coal underlying the
foilowing describied land in Carbon
Counly, Wyoniing:

Lands in Applicalion:
Sixlh Principal Metidian
T. 23N R AW,

Sec. 30, lots 1. 2, EXNWY (NWKL
T.24N.R.BIW,

Sec. 28, WENEK, 51;

Sec. 29, NYNEY, NEXNW?Y,, NELSEK.
TZN.RMW,

Sec. 1, lot 2, SWANEK, SWEANWY, SWK;

Sec. 2. SEASEN:

Sec. 1t NWELNEK, SEANWY, EXSWE,

SWESWY;

Sec. 13, SWrSwW

Sex. 14, EX, NYNWY, SEENY:

Sec. 24, WRNELNEY, NWLNEX. EXNEX,

EwWx, SE%:

Sec. 25, ESNEX, NENWK;

Sec. 26, EX, EXSWX:

Sec., 35, EkNWk,

T AN R. o4 W,
Sec. 36, ERSWX, WYSEK,
Containing 2973.08 acres.
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A detailed description of the proposed
drilling pregram is available for review
during ncrmal business hours in the
fellowing officea [undet Serial Number
W-83950): Bureau of Land Management,
2515 Warren Avenue, Cheyenne,
Wyoming 52001, and the Bureau of Land
Management, 130¢ Third Street,
Rawlins. Wyoming 82301.

This notice of invitation will be
published in this newspaper ance gach
week for two consecutive weeks
begirning the week of January 17, 1983,
and in the Federal Register, Any party
electing to participate in this exploration
program must send writlen nolice to
both the Bureau of Land Muanagement
and Ark Land Company, Western
Exploration Division no later than thirty
days after publication of thia invitation
in the Faderal Register. The written
notices should be sent to the following
sddresses: Ark Land Company, Western
Expleration Division, Attention: Mr. Jack
Cully, Manager, P.O. Box 340, Hanna,
Wyoming 82327, and the Bureau of Land
Management, Wyoming State Office,
Attention: Branch of Energy Minerals,
P.O. Box 1828, Cheyenne, Wyaming
B2Z0O1.

The faregoing notice is published in
the Federal Register pursuant to Titte 43
of the Code of Federal Regulations,

§ 3410.2-1{d){1}.

Harold G. Stinchcomb.,

Chief. Bronch of Enargy Minerals.
[FR Doc. £3-1480 Fllad 1-14—&t &43 am)
BILLING CODE 4310-84-4

Hinerals Management Service

Quter Continental Shelf Advisory
Board; Renewat

This notice (s published in accordanca
with the provisions of section 7{a) of the
Office of Managament and Budget
Circular A~63 [Revised). Pursuant to the
authaority contained in section 14(a) of
the Federal Advisory Committee Act

Pub. L. 92-463), the Secretary of the

terior has determined that renewal of
the Outer Conticental Shelf (OCS)
Advisory Board is necessary and in the
public interest.

The purpose of the OCS Advisory
Board is to provide advice to the
Secretary and other officers of the
Departmeat of the Interiar in the
perfermance of discretionary functions
of the OCS Lands Act (43 U.S.C. 1331 et.
weq.). including all aspects of leasing
exploration, develepment, and
protection of the resources of the OCS.

The General Services Administration
concurred in the renewal of this Board
on December 2, 1082.

Further information regarding this
renewal may be obtained from the

[2450]

Deputy Assaciate Director for Offshore
Leasing. Minerals Management Service,
12203 Sunrise Valley Drive, Reaton,
Virginia 22091, 202/343-3530.

Dated: January 1Z, 1983,
Harold E, Doley,
Director, Minerals Management Service.
[FR Doc @3-1478 Filed 1-18-8% &45 am|
BILLING CODE 4310-MA-M

QOuter Continental Shelf; Notice of
Jurisdiction of the Department of the
Intericr Retating to Minerals Other
Than Oil, Gas, and Sutphur;
Clarification

AGENCY: Minerals Management Servioe,
Interior.

ACTION; Notice of jurisdiction:
clarification.

SUMMARY: Pending completion of a
study of the limits of 11.5. Continental
Shelf jurisdiction, nothing in the Notice
dated December B, 1982, at page 55313 of
the Federal Register by the Department
of the Interior shall be constried to
apply to areas beyond 200 nautical mjles
from the baselines from which the
breadth of the territorial sea of the
United States is measured.

Dated: faouary 12, 1982
Harold E- Doley, Jr.,
Director.
{FR Doc. k3-1437 Fllad 1-14-8% 109 piv}
BLLMG CODE 4110-200-

Environmentai Documents Prepared
for Proposed Oil and Gas Operations
on the Alaska Quter Continental Sheit
{ocs)

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of availability of
environmental documents prepared for
OCS mineral pre-lease and exploration
Proposals on the Alaska OCS.

BUMMARY: The Minerals Management
Service (MMS] In accordance with
Federal regulations (40 CFR § 1501.4 and
§ 1504.6) that implement the National
Environmeantal Policy Act (NEPA).
announces the availability of NEPA-
related environmental assessments
{EAs) and findings of no significant
impact [FONSIs) prepared by the MMS
for the following oil and gas pre-teasa
and exploration activiies propased on
the Alaska OCS. This listing includes all
proposals for which environmental
documents were prepared by the Alaska
OCS Region in the 3-month period
preceding this notice.
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Annex 24

DOCUMENTS PERTAINING TO CANADIAN EXPLORATORY LICENCE 2414
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COMPANY FILE COPY

East Coast oW
Hudson Bay — Hudson Strat O
West Coust 8}

DEPARTMENT OF ENERGY, MINES AND RESCURCES

RESOURCE MAKAGEMENT AND CONSERVATION BRANCH
OPERATIONS AND CONSERVATION DIVISION

Offshore Program Notice

This Notice is submitied in compliance with Section 52 of Lthe “Canada (vt and Gas Land Regulations™

General Information

Exploratory Licence No: .., plygdy™ - <o« - - ftéd gson, Digicon Exploeption Lid...........covouenn..
Permits or leases with group nos. ... This is a participation survey . ........ e e

Permits to which expenditures aze to be applied: ... .. ... ... ... S
Qperationat Data

Date of commencement: . ... . Aug. 20,.1975. .. ..o Approw. duration: ... k5. dayg.. .. .-

Ettimated cosl: ONPEIMIT .. ..ot ie e o e e Off-permit ... $1,200,000,00- -« oo ovnnne

Type of work .. ... Reflection. eeiemic. - -approximately. 3,000 cmilag: o ro v v

Equipment & np. of persens to be employed; including name of vessel: . Gulf- Seal- - - (B.- Rpsutry,) .........

............................... ....“.._._.....A..?‘..\'..M.léirlfv.ip.ﬁ.eal

OFS. #. 3. Recor@ing. TRELIVTENLE, - - Al v, FunB,. BE00. TL.. GLreamar. Tabla, . UO- Persong: - - -« -

Prime Contractor: . .. . Diricon, Bxploration. Lhd, s o oo it I'one: , 20y-3118. .. ..
Address: #0512 505 Wth Ave. S.W,,

R AR CALEATY ALBRELAL ~ " e F

Other Information: {use back of form frequired) ... .. ... .. ol e e

/7 .............. Tule: . ... .. e MARASER. L

Dafe:. .. -Aug -5, - 1975 PO v...-.Company: D:l."iconExploratjon Lt'd ...............

Notes

1. A mparale Nonce thould be sabmitied 1n triplicate for cach peapzam ar survey 45 days prior 19 1he commemement af w ork. This Notice covers alk
types of operations e1cenl drlling, 1 should be accompanicd by 3 comes o a map <huwing the permit arca corwerned and 1 propred Ates ber be fun.
7. All Notee should be sddressed to Director, Resoutce Munagement and Conservatan Branch Peparimient of | pesgy, Mines and Rewurces, Otlawa.
One copy will be petumed to 1he Company.

3. Certuia olher Gavemnment agencics nwst be InIdrnicd of this program preot 10 stecomngpoement and ol any wpminant changes s, The requarements
and wervices of she Fedetal apencics comermed are outhied i b boal k't O fhore | yroistum fndonatn £ Froceduns™

4, The Project Number, which as avugned upon agptoval, should be used to ideniity the progian an alf whssquent references.

Approval

AT, v, m

N APPROVED
oL

e
A

e AUG 13 191
dlﬂ' Barsiiains &y, o OPLRATIONE AND CONSERVATION DIV ISION

Ataguags L UL TR T2 1o ) SRR
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Digicon Geophysical Corp.,
3701 Kirby Drive,
Houston, Texas 77006

Telephone: 713 526-5611
Cable: DIGICON
Telex: 762577

November 21, 1975.

Mr. G. R. Yungblut,

Chief, Operations and Conservation Division,
Energy, Mines and Resources Canada,

580 Booth Street,

Ottawa, Canada KIA QE4

Re: 8624-D1-6P
Gentlemen:

No written report has been submitted since October 23, 1975 due to letters
being returned by postal department.

The M/V Atlantic Seal has recorded only 14 miles since our last report on
October 23, 1975. The last recording was on November 4, and on November 17,
1975 it was determined survey would be called complete.

The vessel has been in port twelve days of this period.

This gives a total of 3176 miles of line recorded in the survey.

I believe Mr. A. J. Stirling has been reporting from Calgary by telephone,

Sincerely,
DiGICON GEOPHYSICAL CORPORATION
{Signed) Vernal D). CLARK
Operations Coordinator
VDC: njs

cc: Mr. A, J. Stirling
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Apnex 25
AMENDMENT No. 1697 oF 15 APRIL 1980 TO AGREEMENT ON EAST CoAsT FISHERY
RESOURCES, EXECUTIVE V, 96TH CONGRESS, 15T SESsION (1979), PROPOSED BY
SENATOR TSONGAS (FOR SENATOR KENNEDY, FOR HIMSELF AND SENATORS CHAFEE,
DurkiN, HUMPHREY, PELL, RIBICOFF AND WEICKER)

[Not reproduced]

Annex 26
ExCERPT FROM H. L. KEENLEYSIDE AND G. 8. BROWN, CANADA AND THE UNITED
STATES: SOME ASPECTS OF THEIR HISTORICAL RELATIONS, NEW YORK,
ALFRED A. KNOPF, 1952, PP. 214-215

[Not reproduced]

Annex 27
ICNAF, ANNUAL MEETING, JUNE 1969, PROCEEDINGS No. 11, APPENDIX 1

[Not reproduced]
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Annex 28

ICNAF, ANNUAL MEETING, JUNE 1970, PROCEEDINGS No. 16, APPENDIX 1 AND
ANNEX 1

[Appendix I not reproduced]

Annex I

US Proposal on National Quotas in the Ad Hoc Working Group on
Subarea 5 Fisheries

US proposes that the conclusions of STACREM be applied to the haddock
stocks in Subarea 5 — and assuming that the Commission takes regulatory
action on yellowtail flounder, to those stocks in Subarea 5 — in two stages, an
“interim” stage and a “long-term” stage.

1. — For the “interim” stage the US proposes that, to offset the catastrophic
effects on the US coastal fishery of the depletion of haddock stocks, fishing for
haddock stocks in Subarea 5 be reserved to the US, with incidental catches only
permitted to the fishermen of other member governments and with some spe-
cial consideration for Canadian fishermen in view of the longstanding special
relationship between Canada and US in the haddock fisheries in Subareas 4
and 5. The US proposes further that this interim regime continue in force until
the haddock stocks in Subarea 5 are restored to normal yield levels.

2. — For the “long-term” stage the US proposes the following:

(a) the allowable catch of haddock in Subarea 5 be divided into two portions,
one equal to 75% of the total, the other equal to 25% of the total;

(b} of the 25% portion, 80% be allotted to the coastal state and the remaining
20% be left unallotted as an allowance for non-member states fishing in
Subarea 5 and new entrant states;

‘{c) the 75% portion of the quota be allotted among Commission members on
two bases, 80% in proportion to the average catches of haddock during the
ten-year period ending on December 31, 1964, the remaining 20% in pro-
portion to the average catches during the three-year period 1967- 1969 inclu-
sive;

(d) in the event that it is necessary in any year to reduce the quota below the
maximum sustainable yield as calculated by STACRES, the coastal state
share will not be reduced below an absolute amount equal to the coastal
states percentage applied to the maximum sustainable yield;

{e) in the event that a member country takes more than its allocation in any
year, its allocation in the following year is automatically reduced by an
amount equal to the excess plus an amount determined by STACRES to be
necessary to offset the impact of the excess catch on the stock;

{f} the regime will remain in effect for a period of five years with a mandatory
review during the fifth year and other reviews at the option of a majority of
the members of Panel 5 during the five years.
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