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The Court forms a chmber  t ; ~  uea l  wi th  t h e  case  submit ted 
by Canada and t h e  United S t a t e s  - 

The fo l lowing  in:Cormatiori i s  nade a v a i i a b l e  t o  t h e  p r e s s  by t h e  
Reg i s t ry  of  t h e  I n t e r n a t i o n a l  Court of' J u s t i c e :  

Canada and t h e  United S t a t e s  have submitted t o  a s p e c i d l y  formed 
chamber of t h e  I n t e r n a t i o n a l  Court o f  J u s t i c e  a longstanding d i spu te  
over t h e  bouncary scpa ra t ing  t h e  f i s h e r y  zones and c o n t i n e n t a l  s h e l f  
a r e a s  of t h e  two coun-t;ries o f f  t l ie A t l a n t i c  coas t  i n  t h e  Gulf of  Maine. 
This  chamber has  now i ~ e e n  c o n s t i t u t e d  by an Order of t h e  Court. 

It is t h e  f i rst  t ime i n  t h e  h i a t o r y  of t h e  Ccurt t h a t  t h e  p a r t i e s  
t o  a d i spu te  have made use  of t h e  p o s s i b i l i t i e s ,  enbodied i n  t h e  S t a t u t e  
and Rules of t h e  Court;, o f  sending t h e i r  case t o  chamber i n s t e a d  of t h e  
f u l l  Court. 

D e t a i l s  of  t h e  process  by which t h e  chmLber has been c r e a t e d  a r e  
given below. 

On 25 Novernber 1981 t h e  Gcvcrment  of Canada ,WC? t h e  Government of 
t h e  United S t a t e s  had n o t i f i e d  to t h e  Regis t ry  a Spec ia l  Agreement, 
concluded by them on 29 biarch 197g9 and having en te red  i n t o  f o r c e  on 
20 November 1981, by whicki they submittec? t o  a chamber of t h e  Court a 
ques t ion  a s  t o  t h e  course of t h e  maritime boundary d iv id ing  t h e  
c o n t i n e n t a l  s l ie l f  and Ï i s h e r i e s  zones 03 t h e  tvro Pnr t , i e s  i n  t h e  Gulf of 
Maine a rea .  

The Spec ia l  Agreement provided f o r  t h e  submission of  t h e  d i spu te  t o  
a five-neniber chmber  t o  be c o n s t i t u t e d  a f t e r  consu l t a t i on  wi th  t'rie 
P a r t i e s ,  pursuant  t o  A r t i c l e  26, paragraph 2 ,  and A r t i c l e  31 of  t h e  
S t a t u t e  of t h e  Court. Shese a r e  r e s p e c t i v e l y  t h e  A r t i c l e s  providing f o r  
t h e  establ ishment  of a chnmber ' O d e a l  wi th  a p a r t i c u l a r  case  and the 
r i g h t  of a Pa r ty ,  when t h e r e  i s  no judgc of  i t s  n a t i o n a l i t y  upon t h e  
bench, t o  choos? s judge ad hoc t o  s i t  i n  t h e  case.  



The P a r t i e s  were cluly consul ted ,  and t h e  Court had a l r eady  been 
n o t i f i e d  i n  a l e t t e r  f'rom t h e  P a r t i e s  accompanying t h e  submission of 
t h e  case  t h a t ,  s i n c e  t h e  Court d i d  not inc lude  upon t h e  bench a judge 
of  Cznadian n a t i o n a l i t y ,  t h e  Governient of Cana& intended t o  choose 
a judge ad hoc. 

Following a dec i s ion  i n  p r i n c i p l e  -to accede t o  t h e  P a r t i e s '  reques t  
t o  form t h e  s p e c i a l  c h m b e r ,  and ari e l e c t i o n  kield on 15 January 1982, 
t h e  Court 

J 
- composed a s  fo l lows:  Acting Pres ident  E l i a s ;  Judges F o r s t e r ,  Gros, 

Lachs, !4orozov, Nagendra Singh, Ruda, Mosler, Oda, kgo, Sette-Camara, 
El-Khani and Schwebel - 

adopted, on 20 January 1982, by 1 1  vo te s  t o  2 ,  ari Order whereby it duly  
c o n s t i t u t e d  a s p e c i a l  chamber t o  d e a l  wi th  t h e  d e l i m i t a t i o n  of t h e  nari t i rne 
boundary between Canada and t h e  United S t a t e s  i n  t h e  Gulf of  Maine a r e a ,  
with t h e  co!~posi t ion having r e s u l t e d  from t h e  above-mentioned e l e c t i o n :  
Judges Gros, Ruda, Mosler, /,go and Schwebel. Tne Order notes  t h a t ,  i n  
a p p l i c a t i o n  of  A r t i c l e  31, paragraph 4, of  t h e  S t a t u t è  of t h e  Court, t h e  
Acting P res iden t  had reques tea  Judge Ruda t o  g ive  p l ace  I n  due.course t o  
t h e  judge ad hoc t o  be chosen by Canada, and thstt Judge Ruda had ind ica t ed  
h i s  r ead ines s  t o  do so.  

Judge Oda appended a dec iü ra t ion  t o  t h e  Order of 20 January 1982. 

Judges Morozov and El-Khani voted ega ins t  t h e  Order z s  a whole and 
appended d i s s e n t i n g  opinions g i v i n s  t h e i r  reasons.  



Annex t o  Comnuniqué No. 8211 

Sumary  of t h e  d e c l a r a t i o n  appended t o  t h e  Order 

Judge Oda ind ica t ed  t h s t ,  while  he voted i n  favour of t h e  Order,  it 
should have been made .known t h a t  t h e  Court ,  f o r  reasons  b e s t  known t o  
i t s e l f ,  had approved t h e  comaosition of -the Chmber e n t i r e l y  ir, accordance 
with t h e  l a t e s t  wishes of t h e  P a r t i e s .  

Summary of disisentin-: opinions appended t o  t h e  Order 

I n  h i s  6 i s s e n t i n g  opi:lioil, Juàge Morozov s t r e s s e d  t h a t  i n  substance 
t h e  Spec ia l  Agreement betwcen t h e  United ~ t z s  of  America snd Canada 
c l e a r l y  t ook  as po in t  o l  depa r tu re  t h e  erroneous p r e s m p t i o n  t h a t ,  
con t r a ry  t o  A r t i c l e  26, paragraph 2 ,  of t h e  S t a t u t e ,  t h e  P a r t i e s  who 
presented  a  r eques t  t o  c r e a t e  a  Cllaniber f o r  cons idera t ion  of  a p a r t i c u l a r  
ca se  might not merely choose whzt should be t h e  number of t h e  members of 
t h e  Chamber, bu t  a l s o  formally dec ide  2nd propose t h e  n m e s  of  judges who 
should be s e l e c t e d  by secl-et ballot, and even p r c s c n t  t hose  
proposa ls  t o  t h e  Court i n  t h e  form of  Roze kind of "ultimatumf'. 

I n  t h a t  s i t u a t i o n ,  t h e  sovereign r i g h t  of  the  Court t o  c a r r y  out  t h e  
e l e c t i o n  independent ly of t h e  wishes of t h e  P a r t i e s ,  -DY s e c r e t  b a l l o t  i n  
accordance wi th  t h e  p rov i s ions  of t h e  S t a t u t e  and Rules of Court ,  became 
i n  substance meaningless .  

From h i s  po in t  of view, t h e  ma t t e r  could have been succes s fu l ly  
s e t t l e d  by t h e  Court i n  February 7982 i n  i t s  new composition. 

Judge El-Khani voted aga ins t  t h e  Ordcr. 2nd s t a t e d  i n  h i s  d i s s e n t i n g  
opinion t h a t  i n  hLs opinion t h e  imposi t ion of an unduly c l o s e  t ime-l imit  
f o r  t h e  Chamber's formation and of it p a r t i c u l a r  composition rendered t h e  
Court no longer  n ~ a s t e r  of  i t s  o?.n a c t s ,  deprived it of i t s  freedom of 
choice  and was an o b s t a c l e  t o  t h e  proper admin i s t r a t i on  of j u s t i c e .  
Fu r themore  it diminished t h e  p r e s t i g e  of' t h e  Court and was h a r n f u l  t o  i t s  
d i g n i t y  a s  t h e  p r i n c i p a l  j u d i c i a l  organ of t h e  LJnited Nations. It r e ç u l t e d  
i n  i t s  r eg iona l i za t ion ,by  dep r iv ing  :t of i t s  bas i c  and e s s e n t i a l  
c h a r a c t e r i s t i c  c>f uiiiversalj . ty,  and produceà t h e  i n d i r e c t  r e s u l t  o f  two 
judges of  t 5 e  s m e  r i a t i ona l i t y  a c t i n g  i n  t h e  name of t h e  Court ,  one i n  t h e  
Chamber and t h e  o the r  i n  t h e  Court,  vhich did not correspond t o  t h e  S t a t u t e .  
On those  grounds he found t h a t  it :uzht no t  t o  c o n s t i t u t e  n precedent ,  
a s  it would be a dangerous cour s t  t o  f u l l o ~ ~ r  i n  t h e  f u t u r e .  




