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F ron t i e r  D ~ s D u ~ ~  (Burkina ~ a s o / M a l i )  

Judgment of t h e  Chamber 

The fol lowing information i s  communlcated t o  t h e  P re s s  by t h e  
Regist  r y  of t h e  In t e r r i a t i ona l  Court of J u s t i c e  : 

Today, 22 December 1986, t h e  Chamber c o n s t i t u t e d  by t h e  
Lnterna t iona l  Court of J u s t i c e  i n  t he  case  of t he  F r o n t i e r  Dispute 
between Burkina Faso and t h e  Republic of Mali, de l ive red  i t s  
Judgment. It unanimoiisly adopted the  l i n e  of t h e  f r o n t i e r  i n  the  area 
i n  d i s p u t e  between t h e  two S t a t e s .  

( For t h i s  f r o n t  i e r  l i n e ,  s e e  Annex 2,  map 2. ) 

The Ghirmber was c2omposed a s  fol lows:  

P re s idcn t ,  Judge Mohammed Bedjsioîii; Judgeo Manfred Lachs and 
José  Maria Ruda, Judges -- ad  hoc Françc is  Luchairc and Georges bbi-~Saab. 

Operative p a r t  of t he  Chairiber's Judgment 

"Tm CHAMBER, 

Unanimously , 

A. mat the  f r o n t i e r  l i n e  becween Burkina Faso and the  KepcbJic 
of Mali i n  t h e  d isputed  a r e a ,  a s  de£ined I n  t h e  S p c i a l  Agreement 
concluden on 16 September 1983 between those  two S t a t e s ,  is as 
fol lows : 



1. From a po in t  wi th  t h e  geographical  CO-ordinates 1 "  59' 01" W 
and 14" 24'  40" N (po in t  A ) ,  t h e  l i n e  r u n s  i n  a  n o r t h e r l y  d i r e c t i o n  
fol lowing t h e  broken l i n e  of small  c r o s s e s  appearing on t h e  map of 
West Afr ica  on the  s c a l e  1:200,000 publ ished by the  French 
I n s t i t u t  géographique n a t i o n a l  (IGN) ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the 
IGN l i n e " )  a s  f a r  a s  t he  po in t  wi th  t h e  geographical  CO-ordinates  
1 "  58' 49" W and 14"  28' 30" N (po in t  B) .  

2. A t  po in t  B ,  t he  l i n e  t u r n s  eastwards and i n t e r s e c t s  the  t r a c k  
connect ing Dionouga and Diguel a t  approximately 7.5 k i lomet res  £rom 
Dionouga a t  a  po in t  with t h e  geographical  CO-ordinates  1" 54' 24" W 
and 14" 29' 20" N (po in t  C l .  

3. From poin t  C ,  t h e  l i n e  runs  approximately 2 k i l ome t r e s  t o  the  
south of t h e  v i l l a g e s  of Kounia and Oukoulourou, passing through t h e  
po in t  with t h e  geographica l  CO-ordinates  1 "  46' 38" W and 
14" 28' 54" N (po in t  DI, and t h e  po in t  wi th  t h e  CO-ordinates  
1 "  40' 40" W and 14" 30'  03" N (po in t  E ) .  

4. From po in t  E, t h e  l i n e  cont inues  s t r a i g h t  a s  f a r  a s  a  po in t  
wi th  t h e  geographical  CO-ordinates  1 "  1 9 '  05" W and 14" 43' 45" N 
( p o i n t  FI ,  s i t u a t e d  approximately 2.6 k i lomet res  t o  t he  south of t h e  
pool of Toussougou. 

5. From poin t  F, t h e  l i n e  cont inues  s t r a i g h t  a s  f a r  a s  the  po in t  
wi th  t h e  geographical  CO-ordinates  1" 05' 34" W and 14"  47' 04" N 
(po in t  G )  s i t u a t e d  on the  West bank of the  pool of Soum, which i t  
c r o s s e s  i n  a  gene ra l  west-east d i r e c t i o n  and d i v i d e s  equa l ly  between 
the  two S t a t e s ;  i t  then t u r n s  i n  a  gene ra l l y  no r th lno r th -eas t e r ly  
d i r e c t i o n  t o  r e j o i n  t h e  I G N  l i n e  a t  t h e  po in t  w i th  t h e  geographical  
CO-ordinates  0"  43' 29" W and 15"  05'  00" N (po in t  H ) .  

6. From poin t  H, t h e  l i n e  fol lows t h e  IGN l i n e  a s  f a r  a s  t h e  
po in t  wi th  t h e  geographical  CO-ordinates  0" 26' 35" W and 
15" 05' 00" N ( p o i n t  1); from t h e r e  i t  t u r n s  towards t he  south-east 
and cont inues  s t r a i g h t  a s  f a r  a s  po in t  J def ined  below. 

7. Po in t s  J and K,  t h e  geographical  CO-ordinates  of which w i l l  be 
determined by t h e  P a r t i e s  wi th  t h e  a s s i s t a n c e  of t he  expe r t s  nominated 
pursuant t o  A r t i c l e  I V  of t h e  Spec i a l  Agreement, f u l f i l  t h r e e  
condi t ions :  t hey  a r e  s i t u a t e d  on the  same p a r a l l e l  of l a t i t u d e ;  
po in t  J l i e s  on t h e  West bank of t h e  pool of I n  Abao and point  K on 
t h e  east bank of t h e  pool;  t h e  l i n e  drawn between them w i l l  r e s u l t  i n  
d i v i d i n g  t h e  a r ea  of t h e  pool equa l ly  between t h e  P a r t i e s .  



8. A t  po in t  K t h e  l i n e  t u r n s  towards t h e  north-east  and con t inues  
s t r a i g h t  as f a r  as t h e  poin t  wi th  t h e  geographical  CO-ordinates 
0" 14 '  44" W and 15" 04' 42" N (po in t  L), and, from t h a t  po in t ,  
cont inues  s t r a i g h t  t o  a po in t  wi th  t h e  geographical  CO-ordinates 
0" 14 '  39" E and 14" 54' 48" N (po in t  Ml, s i t u a t e d  approximately 
3 ki lomet res  t o  t h e  no r th  of t h e  Kabia ford.  

B. That the  Chamber w i l l  a t  a l a t e r  d a t e ,  by Order, nominate 
t h r e e  e x p e r t s  i n  accordance wi th  A r t i c l e  I V ,  paragraph 3,  of t h e  
S p e c i a l  Agreement of 16 September 1983." 

Judges ad hoc François  Luchaire and Georges Abi-Saab appended 
s e p a r a t e  Opinions t o  the  Judgment. 

In t h e s e  Opinions the  Judges concerned s t a t e  and exp la in  the  
p o s i t i o n s  they  adopted i n  regard t o  c e r t a i n  p o i n t s  d e a l t  wi th  i n  t h e  
Judgment. A b r i e f  summary of t hese  Opinions may be found i n  Annex 1 
here to .  

The p r i n t e d  t e x t  of t h e  Judgment w i l l  be a v a i l a b l e  i n  a f e u  
weeks' time. (Orders and e n q u i r i e s  should be addressed t o  the  
D i s t r i b u t i o n  and S a l e s  Sec t ion ,  Off ice  of t h e  United Nations, 
1211 Geneva 10; t h e  S a l e s  Sec t ion ,  United Nations,  New York, 
N.Y. 10017; o r  any s p e c i a l i z e d  bookshop.) 

An a n a l y s i s  of the  Judgment i s  a t tached .  Th i s  a a a l y s i s ,  prepared 
by t h e  Reg i s t ry  f o r  t he  use of t h e  Press ,  I n  no way involves  t h e  
r e s p o n s i b i l i t y  of t h e  Chamber. It cannot be quoted aga ins t  the  t e x t  
of t h e  Judgment, of which i t  does no t  c o n s t i t u t e  a n  i n t e r p r e t a t i o n .  



1. Procedure  ( p a r a s .  1-15) 

The Chariibcr r e c a - ; r i t u l a t e s  Lhe s u c c e s s i v e  phases  of tlie procedure  
as from t h e  n o t i f i c a t i o n  t o  t h e  Kegisc rnr  of t h e  S p e c i a l  Agreement 
concluded on 16 Sep tenber  1983 betwec?n the ReyubPic oE Upper Vol ta  
(known a s  Burkina Faso s l n c e  4 A u g ~ ç c  1 9 9 4 )  and t h e  Republ ic  of Mal i ,  
by which t h o s e  iwo Sta-ces agreecl t o  subiii3L t o  a chaniber of t h e  Court  a  
d i s p u t e  r e l a t i n g  t a  r h c  i i e i i n i i t a ~ i o n  of ci p a r i  01 tl-ieir common 
f r o n t  ier . 

II. The t a s k  of t h e  Chamber ( p a r a s .  16-18) 

The Chamber's t a s k  i s  t o  i n d ï c a f e  t h e  l i n e  of t h e  f r o n t i e r  
between Burkina Faso and t h e  Republ ic  of Mali  i n  t h e  d i s p u t e d  a r e a  
which i s  d e f i n e d  by A r t i c l e  1 of t h e  S p e c i a l  Agreement a s  c o n s i s t i n g  
of "a band of t e r r i t o r y  ex tend ing  from t h e  sectzor Koro (Mali)  Dj ibo  
(Upper V o l t a )  up t o  and i n c l u d i n g  t h e  r e g  ion of t h e  13él.i". Both 
S t a t e s  have i n d i c a t e d ,  i n  t h e i r  çubmiss ions  t o  t h e  Chamber, t h e  
f r o n t i e r  l i n e  which each of them c o n s i d e r s  t o  be well--founded i n  l a w .  
These l i n e s  a r e  s h o w  on sketch-map No. 1 i n  t h e  Judgment. 

III. Rules  a p p l i c a b l e  t o  t h e  case .  Source of t h e  r i g h t s  claimed by t h e  
P a r t i e s  ( p a r a s .  19-30) 

1. The p r i n c i p l e  of t h e  i n t a n g i - b i l i t y  of f r o n t i e r s  i n h e r i t e d  from 
c o l o n i z a t i o n  ( p a r a .  1 9 )  

The Judgment c o n s i d e r s  t h e  q u e s t i o n  of t h e  r u l e s  a p p l i c a b l e  t o  
t h e  c a s e ,  and s e e k s  t o  a s c e r t a j n  t he  source  oL t h e  r i g h t s  claimed by 
t h e  P a r t i e s .  I t  b e g i n s  by n o t i n g  Lhat t h c  c h a r a c t e r i s t i c  f e a t u r e  of 
t h e  l e g a l  c o n t e x t  of t h z  E r o n t i e r  d e t è r m i n a t i o n  t o  be under taken by 
t h e  Chamber i s  t h a t  b o t h  S t a t e s  invo lved  d e r i v e  t h e i r  e x i s t e n c e  from 
t h e  p r o c e s s  of d e c o l o n i z a t i o n  which h a s  been u n f o l d i n g  i n  A f r i c a  
d u r i n g  t h e  p a s t  30 yearç: i t  can  bc s a i d  t h a t  Burkina Faso 
cor responds  t o  t h e  colony cf Upper Volt<* and t h e  Republ ic  of Mali t o  
t h e  colony of Sudan ( f s r ine r ly  French Sudan). I r 1  t he  preamble t o  t h e i r  
S p e c i a l  Agreement, t h e  P a r t i e s  s t a t e d  t h a t  t h e  set!:leruent of t h e  
d i s p u t e  should be "baçed i n  p a r t i c u l a r  on ï e s p e c ~  f o r  t h e  p r i n c i p l e  of 
t h e  i n t a n g i b i l i t y  of f r o n t i e r s  i n h e r i t e d  f r u m  coLoniza t ion" ,  which 
r e c a l l s  t h e  p r i n c i p  l e  e x p r e s s l y  s t a t c d  i n  r e s o  l u t i o n  A ( ~ ; ~ l / ~ c s . l 6 (  1) 
adopted i n  Ca i ro  i n  J u l y  1964 a t  t h e  f i r ç t  çummit confe rence  l o l l o w i n g  
t h e  c r e a t i o n  of t h e  Orgar i iza t ion of Afri  c s n  Unit y ,  wtiereby a l 1  member 
S t a t e s  " s o l e n n l y  ... p?edge themselves  Lo r e s p e c t  fhe  f r o n t i e r s  
e x i s t i n g  on t h e i r  achj evemen~ of n a t ?  oital  tnd<.penclencew . 

2 .  The p r i n c i p l e  o E  u t i  p o s s i d e t i s  j u r i ç  ( ~ a r n ç .  20-26) 

I n  t h e s e  c i rc i lu is tances ,  ttie (,%aiubei- canno L d i s r e g a ~ d  the  
p r i n c i p l e  of u t i  p o s s i d e t i s  --- j u r i - ,  Lhc ap i> l i ca t i on  of which g i v e s  r i s e  
t o  t h i s  r e s p e c t  i o r  intangibility of f r o n ~ i e r s .  ié emyhasizes t h e  
g e n e r a l  scope of clle p r i i l c i p l e  Ln matce rs  of deco lnn iza t io r i  and Its 

e x c e p t i o n a l  ... 



excep t iona l  importance f o r  the African cont iner i t ,  incltiding the  two 
P a r t i e s  t o  t h i s  case.  Although t h i s  p r i n c i p l e  was invoked f o r  t h e  
f i r s t  t ime i n  Spanish America, i t  i s  not  a  r u l e  pes ta in ing  s o l e l y  t o  
one s p e c i f i c  system of i n t e r n a t i o n a l  law. It i ç  a y r i n c i p l e  of 
genera l  scope, l o g i c a l l y  connected wi t h  t h e  phenomenon of t h e  
ob ta in ing  of independence, whercver i r  occurs .  J t s  obvious purpose i s  
t o  prevent  t h e  independence and s t a b l l i t y  of new S t a t e s  beiug 
endangered by f r a t r i c i d a l  s t r u g g l e s  provoked by the  cha l lenging  of 
f r o n t i e r s  fol lowing the  withdrawal of t h e  administer i r ig  power. The 
f a c t  t h a t  t he  new African S t a t e s  have respec ted  the  t e r r i t o r i a l  
s t a t u s  quo which e x i s t e d  when the? obtained independenee must 
t h e r e f o r e  be seen not  a s  a  mere p r a e t i c e  but  a s  the  a p p l i c a t i o n  i n  
Afr ica  of a  r u l e  of genera l  scope which i s  f i rmly  e s t a b l i s h e d  i n  
ma t t e r s  of decoloniza t ion ;  and t h e  Çnamber does not  f i n d  i t  necessary 
t o  demonstrate t h i s  f o r  t he  purposes of t h e  case.  

The p r i n c i p l e  of u t i  p o s s i d e t i  s j u r i s  accords pre-eminence t o  
l e g a l  t i t l e  over e f f e c t i v e  possession a s  a  b a s i s  of sovereignty.  I ts 
primary aim i s  t o  secure  r e spec t  f o r  the  t e r r i t o r i a l  boundaries which 
e x i s t e d  a t  the time wlien indeperidence was achieved. mien those  
boundaries  were no more than  d e l i m i t a t i o n s  between d i f f e r e n t  
admin i s t r a t i ve  d i v i s i o n s  o r  co lon ie s  a l 1  sub jec t  t o  the same 
sovereign,  t h e  app l i ca t ion  of t h i s  p r i n c i p l e  r e su l t ed  i n  t h e i r  being 
t r a n s f  ormed i n t o  i n t e r n a t  i o n a l  f r o n t  i e r s  , and t h î s  i s  wha t occurred 
wi th  t h e  S t a t e s  P a r t i e s  t o  the  prcsent  ca se ,  which both took shape 
witli in the t e r r i  t o r i e s  of French West Afr ica .  Miere siich boundaries 
a l r eady  had the  s t a t u s  of i n t e r n a t i o n a l  f r o n t i e r s  a t  t h e  time of 
decoloniza t ion ,  t he  ob l iga t ion  t o  r e spec t  pre-ex is t ing  i n t e r n a t i o n a l  
f r o n t i e r s  d e r i v e s  frorn a  genera l  r u l e  of i n t e r n a t i o n a l  Iaw r e l a t i n g  t o  
S t a t e  succession.  The many s o l e m  a f f i r m a t i o n s  of the  i n t a n g i b i l i t y  
of f r o n t i e r s ,  made by African statesmen o r  by organs of t he  OAU, 
should t h e r e f o r e  be tiiken a s  r e f e rences  t o  a  p r i n c i p l e  a l ready  i n  
ex i s t ence ,  not  a s  a f f i rma t ions  seekfng  t o  consecrare i l  new p r i n c i p l e  
o r  t o  extend t o  Africa a r u l s  yre:riously ~ ? p l i c a : > L t ?  on ly  i n  another  
con t inen t .  

This  p r i n c i p l e  T'F -- u t i  ~ s i d e t  ----- 1.s - appears  ta ronC'1ic.t o u t r i g h t  
with the  r i g h t  of peuples t o  s i i f -de te rmina t ion .  In f a c t ,  howtrves, - 
the  maintenance of the  t e r r l t r c r t a l  ---"- stateis_qr~v - i n  Af r i r a  1s o f t en  seen  
a s  tlie wises t  course.  The e s s t  n t i a l  requircment of s t a b i L l t y  i n  o rde r  
t a  surv ive ,  t o  deveiop and g r , n d r ~ d l y  to coqsui i d ù t e  Lhe i r  ndepen~ence  
i n  a l i  f i e l d s ,  han Pnciure l Afric:+n S t a t e s  t u  consent ts t h e  
inairitenance of co 1 onl#.r L hnund 3 7  t e s  c2r f r o n t  i e r s  , and to  take account 
of t h i s  when i n t e r p r e t i n g  ~ h e  p r i n c i y l e  of self-dclerrninat ion of 
peoples.  I f  the p r i n c i p l e  of utQosiçl-ditis - --- * - -  has  kepl. i t c ;  p lece  arsong 
t h e  most important l e , ~ , a l  p r i n c i p l e c ,  t l ~ i s  is by a d e i i b e r a t c  choic2 on 
the  p a r t  of Afr ican S t a t e s ,  

3.  The ro3.e of eqtii ty (par:,:. 27-28] -- 
The Ch;imbcr then  coas ide r s  r:her?icr- i t  : s ~ ) o s s i b l e ,  i n  c h i ~  case ,  

t o  irivoke equ i ty ,  c o n ~ e r ~ t i n g  w'rtlch c:ie two t'drscie.~ have advanced 
con£ l i c t i n ) :  views. Go 0i1:;l.y t ,ir (2is;aht.r :.CA 1 . 3 .  t: d e r  ,<il. 
ex  ---- acquo e t  boiio, S ~ ~ > C P  tiie P,,i t $ e s  hnvr. r : i $ :  7 , g .  ; i i t i s+ed d !t i o {!a s a .  



It w i l l ,  however, have r e g a r d  t o  e q u i f y  I n f r a  legem, t h a t  i s ,  t h a t  
form of e q u i t y  which c o n s t i t u t e s  a method of i n t e r p r e t a t i o n  of t h e  l a w  
i n  f o r c e ,  and which i s  based on law. Mow t h e  Cilamber w i l l ,  i n  
p r a c t i c e ,  approach i t ç  c o n s i d e r a t i o a  of t h i s  form of e q u i t y  w i l l  
become c l e a r  £rom i ts  a p p l i c a t i o n  of t h e  p r i n c i p l e s  and r u l e s  which it 
f i n d s  t o  be a p p l i c a b l e .  

4. French c o l o n i a l  l âw ( " d r o i t  d 'outre-mer") ( p a r a s .  29-30) 

The P a r t i e s  a g r e e  t h a t  t h e  d e i i n i t a t i o n  of t h e  f r o n t i e r  l i n e  a l s o  
h a s  t o  be a p p r a i s e d  i n  t h e  l i g h t  of French " d r o i t  d'outre-mer". The 
l i n e  t o  be determined by t h e  Chamber as Deing t h a t  which e x i s t e d  i n  
1959-1960 was o r i g i n a l l y  no more t h a n  a n  a d m i n i s t r a t i v e  boundary 
d i v i d i n g  two former French o v e r s e a s  t e r r i t o r i e s  ( " t e r r i t o i r e s  
d 'outre-mer") and,  as such ,  was n e c e s s a r i l y  d e f i n e d  a t  t h a t  t ime n o t  
a c c o r d i n g  t o  i n t e r n a t i o n a l  law, b u t  accord ing  t o  t h e  French 

- 

l e g i s l a t i o n  a p p l i c a b l e  t o  such  t e r r i t o r i e s .  Here t h e  Chamber e x p l a i n s  
t h a t  i n t e r n a t i o n a l  law - and t h e r e f o r e  t h e  p r i n c i p l e  of 
u t i  p o s s i d e t i s  - a p p l i e s  t o  t h e  new S t a t e  a s  from i t s  a c c e s s i o n  t o  
independence,  b u t  h a s  no r e t r o a c t i v e  e f f e c t .  It f r e e z e s  t h e  
t e r r i t o r i a l  t i t l e .  I n t e r n a t i o n a l  law does  n o t  ef  f e c t  any r e n v o i  t o  
t h e  l aw of t h e  c o l o n i z i n g  S t a t e .  I f  t h e  l a t t e r  law h a s  any p a r t  t o  
p l a y ,  it i s  as one f a c t u a l  element among o t h e r s ,  o r  a s  evidence 
i n d i c a t i v e  of t h e  " c o l o n i a l  h e r i t a g e "  a t  t h e  c r i t i c a l  d a t e .  

I V .  The development of a d m i n i s t r a t i v e  o r g a n i z a t i o n  ( p a r a s .  31-33) 

The Judgment b r i e f l y  rev iews  how t e r r i t o r i a l  a d m i n i s t r a t i o n  w a s  
o rgan ized  i n  French West A f r i c a  - t o  which bo th  P a r t i s s  p r e v i o u s l y  
belonged - w i t h  i t s  h i e r a r c h y  of a d m i n i s t r a t i v e  u n i t ç  ( c o l o n i e s ,  - 
c e r c l e s ,  s u b d i v i s i o n s ,  c a n t o n s ,  v i l l a g e s ) ,  b e f o r e  r e c a p i t u l a t i n g  t h e  
h i s t o r y  of b o t h  t h e  c o l o n i e s  concerned s i n c e  1919,  i n  o r d e r  t o  
de te rmine  what,  f o r  eacb  of t h e  two P a r t i e s ,  w a s  t h e  c o l o n i a l  h e r i t a g e  
t o  which t h e  u t i  p o s s i d e t i s  was t o  apply .  Mali  ga ined  i t s  
independence i n  1960 under t h e  name of t h e  F e d e r a t i o n  of Mali ,  
succeed ing  t h e  Sudanese Republ ic  which had emerged, i n  1959, £rom a n  
o v e r s e a s  t e r r i t o r y  c a l l e d  t h e  French Sudan. The h i s t o r y  of 
Upper Vol ta  i s  more complicated.  It came i n t o  being i n  1919 bu t  was 
t h e n  a b o l i s h e d  i n  1932, and a g a i n  r e c o n s t i t u t e d  by a  law of 
4 September 1947, which s t a t e d  t h a t  t h e  boundar ies  of " t h e  
r e - e s t a b l i s h e d  t e r r i t o r y  of Upper Vol ta"  were t o  De " t h o s e  of t h e  
former colony of Upper Vol ta  on 5  September 1932". I t  was t h i s  
r e c o n s t i t u t e d  Upper Vol ta  which subsequen t ly  o b t a i n e d  independence i n  
1960 and t o o k  t h e  name of Burkina Faso i n  1984. I n  t h e  p r e s e n t  c a s e ,  
t h e r e f o r e ,  t h e  problem i s  t o  a s c e r t a i n  wliat f r o n t i e r  was i n h e r i t e d  
from t h e  French a d m i n i s t r a t i o n ;  more p r e c i s e l y ,  t o  a s c e r t a i n  what,  i n  
t h e  d i s p u t e d  a r e a ,  was t h e  f r o n t i e r  which e x i s t e d  i n  1959-1960 between 
t h e  t e r r i t o i r e s  d 'outre-mer of Sudan and Upper Vol ta .  The P a r t i e s  
bo th  a g r e e  t h a t  when t h e y  became independent t h e r e  was a  d e f i n i t e  
f r o n t i e r ,  and t h e y  a c c e p t  t h a t  no m o d i f i c a t i o n  took p l a c e  i n  t h e  
d i s p u t e d  a r e a  between January  1959 and August  1960,  o r  h a s  t aken  p l a c e  
s i n c e .  

V.  The.. . 



V. The d i s p u t e  between t h e  P a r t i e s  and t h e  prel iminary ques t ion  
of poss ib le  acquiescence by Mali (paras .  34-43)  

Burkina Faso a rgues  t h a t  Mali accepted a s  binding the  s o l u t i o n  t o  
t h e  d i s p u t e  o u t l i n e d  by t h e  OAU Mediation Commission, which s a t  i n  
1975. I f  t h i s  argument from acquiescence were well-founded, i t  would 
make it unnecessary t o  endeavour t o  estab?:Lsh the  f r o n t i e r  i n h e r i t e d  
from the  c o l o n i a l  per iod.  

The Chamber t h e r e f o r e  cons iders  whether Mali d id  acquiesce,  a s  
Burkina Faso claims,  i n  t h e  s o l u t i o n  o u t l i n e d  by the  Commission, 
a l though t h e  l a t t e r  never i n  f a c t  completed i t s  work. It begins by 
cons ider ing  t h e  element of acquiescence which, according t o  
Burkina Faso, i s  found i n  t h e  d e c l a r a t i o n  made by the  Head of S t a t e  of 
Mali on 11 Apr i l  1975, whereby Mali a l l e g e d l y  dec l a red  i t s e l f  bound i n  
advance by the r e p o r t  t o  be drawn up by the  Mediation Commission on 
t h e  b a s i s  of t h e  s p e c i f i c  proposals  emanating from i t s  Legal 
Sub-Commission. That r e p o r t  was never i s sued ,  but  i t  i s  known what 
t he  proposa ls  of t h e  Sub-Commission were. Upon cons ide ra t ion ,  and 
t ak ing  account of the  jur isprudence of t he  Court,  the  Chamber f i n d s  
t h a t  t h e r e  a r e  no grounds t o  i n t e r p r e t  t h e  d e c l a r a t i o n  i n  ques t ion  as 
a u n i l a t e r a l  a c t  with l e g a l  imp l i ca t ions  i n  regard t o  the  d i spu te .  
The Judgment then  goes on t o  cons ider  t h e  p r i n c i p l e s  of d e l i m i t a t i o n  
approved by the  Legal Sub-Commlssion which, according t o  Burkina Faso, 
Mali agreed should be taken i n t o  cons ide ra t ion  i n  de l imi t ing  t h e  
f r o n t i e r  i n  t h e  d isputed  a rea .  Having weighed t h e  arguments of the  
P a r t i e s ,  t h e  Chamber concludes t h a t ,  s i n c e  i t  has t o  determine t h e  
f r o n t i e r  l i n e  on the  b a s i s  of i n t e r n a t i o n a l  law, i t  i s  of l i t t l e  
s i g n i f i c a n c e  whether Mali ' s  approach may be construed t o  r e f l e c t  a  
s p e c i f i c  p o s i t i o n  towards, o r  indeed t o  s i g n i f y  acquiescence in, t h e  
p r i n c i p l e s  he ld  by t h e  Legal Sub-Commission t o  be app l i cab le  t o  t h e  
r e s o l u t i o n  of t he  d ispute .  I f  those  p r i n c i p l e s  a r e  app l i cab le  as 
elements of law, they  remain so  whatever MaLi's a t t i r u d e .  Tlie 
s i t u a t i o n  would on ly  be otherwlse i f  the  two P a r t i e s  had asked the  
Chamber t o  take  account of them o r  had given tl-iern a epec ia l  place i n  
t he  S p e c i a l  Agreement a s  " r u l e s  express ly  rftcognized by the  con te s t ing  
S t a t e s "  (Art.  38,  pars .  1 - ( a )  of t h e  S t n t u t ~ ) ,  u e i t h e r  of which was 
the  case.  

VI. Prelirninary ques t ion :  --.-- the  f i x i n g  of t he  --. t r i q o i n t  - (paras .  44-50) 

The Chamber d isposes  or 4 f u r t h e r  pre l jminary  ques t ion ,  
concerning i t s  powers i n  t h e  u a t t e r  of f i x i n g  t h e  t r i p o i n t  which torms 
t h e  easterrunost point  of t he  f r o n t i e r  between t h e  P a r t i e s .  Thefr 
views on t h i s  ques t ion  c a n f l i c t .  Mali claJms t h a t  t h e  de te rmina t ion  
of t he  t r i p o i n t  Niger-Mali-Burkina Faso cannot be d f e c t e d  by the  two 
P a r t i e s  without Niger 's  agreement, and cannok be determined by t h e  
Chamber e i t h e r ;  and Burkina Faso cons tders  t n a t  the Chamber must, 
pursuant t o  t h e  Spec ia l  hgreemeni, reach -1 dec i s ion  on the  pos i t i on  ui 
the t r i p o i n t .  A s  f o r  i l s  j u r f s d i c t i o n  En ti-ll,; m a t t t r ,  the  Chamber 
f i n d s  i t  t o  be c l e a r  frorn t he  wotdirig ~ r t  tiie Speç ia l  Agreement t h s t  
t h e  comrnon i n t e n t l o n  of the P a r t i e s  w i r ,  31at it stiobld Pndicatc t h e  
f rc rn t ie r  l i n e  throilghout t h e  w b l e  of t'.ci- f i i sputed  a rea .  l n  a d d i t i o n ,  
i t  cons iders  t h a t  i t s  j u r i ç d i c t i o n  is nor r e s t r i c t e d  s-imply because 
tkie end-point df  the iroim~ier l i e s  unz t he  f r o n t 4 e r  of a t h i r d  S t a t e  
not a parLy t o  the proccea:nqç. Tne rights of the neighbouring Ç ta t e ,  



Niger ,  a r e  i n  any even t  sa feguarded  by t h e  o p e r a t i o n  of A r t i c l e  59 of 
t h e  S t a t u t e  of t h e  Court. Regarding t h e  q u e s t i o n  whether 
c o n s i d e r a t i o n s  r e l a t i n g  t o  t h e  need t o  sa feguard  t h e  i n t e r e s t s  of t h e  
t h i r d  S t a t e  concerned would r e q u i r e  t h e  Chamber t o  r e f r a i n  from 
e x e r c i s i n g  i t s  j u r i s d i c t i o n  t o  de te rmine  t h e  whole course  of t h e  l i n e ,  
t h i s  p resupposes ,  a c c o r d i n g  t o  t h e  Chamber, t h a t  t h e  l e g a l  i n t e r e s t s  
of t h a t  S t a t e  would n o t  o n l y  be a f f e c t e d  by i t s  d e c i s i o n ,  b u t  would 
form t h e  v e r y  s u b j e c t - m a t t e r  of t h a é  d e c i s i o n .  T h i s  i s  n o t  s o  i n  t h i s  
c a s e ,  and t h e  Chamber i s  a c c o r d i n g l y  r e q u i r e d  t o  de te rmine  how f a r  t h e  
f r o n t i e r  i n h e r i t e d  from t h e  c o l o n i z i n g  S t a t e  ex tends .  T h i s  i s ,  f o r  
t h e  Chamber, n o t  a m a t t e r  s o  much of d e f i n i n g  a  t r i p o i n t  as of 
i n d i c a t i n g  where t h e  eas te rnmos t  p o i n t  of t h e  f r o n t i e r  l i e s ,  t h e  p o i n t  
where t h e  f r o n t i e r  ceases t o  d i v i d e  t h e  t e r r i t o r i e s  of Burkina Faso . 
and t h e  Republ ic  of Mali. 

V I I .  Evidence r e l i e d  on by t h e  P a r t i e s  ( p a r a s .  51-65) 

The P a r t i e s  have r e l i e d  upon d i f f e r e n t  t y p e s  of evidence t o  g i v e  
s u p p o r t  t o  t h e i r  arguments.  

1. They have r e f e r r e d  t o  l e g i s l a t i v e  and r e g u l a t i v e  t e x t s  o r  
a d m i n i s t r a t i v e  documents, of which t h e  b a s i c  document i s  t h e  French 
l a w  of 4 September 1947 " f o r  t h e  re -es tab l i shment  of t h e  t e r r i t o r y  of 
Upper Vol ta" ,  p r o v i d i n g  t h a t  t h e  boundar ies  of t h e  r e - e s t a b l i s h e d  
t e r r i t o r y  were t o  be " t h o s e  of t h e  former colony of Upper Vol ta  on 
5 September 1932". A t  t h e  t i m e  of independence i n  1960, t h o s e  
boundar ies  were t h e  same as t h o s e  which had e x i s t e d  on 
5 September 1932. However, t h e  t e x t s  and documents produced i n  
ev idence  c o n t a i n  no complete d e s c r i p t i o n  of t h e  course  of t h e  boundary 
between French Sudan and Upper Vol ta  d u r i n g  t h e  two p e r i o d s  when t h e s e  
c o l o n i e s  CO-ex is ted  (1919-1932 and 1947-1960). They a r e  l i m i t e d  i n  
scope,  and t h e i r  l e g a l  f o r c e  o r  t h e  c o r r e c t  i n t e r p r e t a t i o n  of them a r e  
m a t t e r s  of d i s p u t e  between t h e  P a r t i e s .  

2 .  The two S t a t e s  have a l s o  produced a n  abundant and v a r i e d  
c o l l e c t i o n  of c a r  t o g r a p h i c  m a t e r i à l s ,  and have d i s c u s s e d  i n  
c o n s i d e r a b l e  d e t a i l  t h e  q u e s t i o n  o F t h e  p r o b a t i v e  f o r c e  of t h e  maps 
and t h e  r e s p e c t i v e  l e g a l  f o r c e  of t h e  v a r i o u s  k i n d s  of evidence.  The 
Chamber n o t e s  t h a t ,  i n  f r o n t i e r  d e l i m i t a t i o n s ,  maps merely c o n s t i t u t e  
i n f o r m a t i o n ,  and n e v e r  c o n s t i t u t e  t e r r i t o r i a l  t i t l e s  i n  themselves  
a l o n e .  They a r e  merely  e x t r i n s i c  evidence which may be used,  a l o n g  
w i t h  o t h e r  ev idence ,  t o  e s t a b l i s h  t h e  r e a l  f a c t s .  T h e l r  v a l u e  depends 
on théir t e c h n i c a l  r e l i a b i l i t y  and t h e i r  n e u t r a l i t y  i n  r e l a t i o n  t o  t h e  
d i s p u t e  and t h e  P a r t i e s  t o  t h a t  d i s p u t e ;  t h e y  cannot  e f f e c t  any 
r e v e r s a 1  of t h e  onus  of p roof .  

When c o n s i d e r i n g  t h e  maps produced i n  t h i s  c a s e ,  t h e  Chamber 
n o t e s  t h a t  n o t  one of t h e  maps a v a i l a b l c  t o  i t  can p rov lde  a  d i r e c t  
o f f i c i a 1  i l l u s t r a t i o n  of the  words con ta ined  i n  f o u r  e s s e n t i a l  t e x t s  
( c f .  S e c t i o n  V I 1 1  below) even though i t  was c l e a r  from t h e i r  wording 
t h a t  two of t h o s e  t e x t s  were in tended  t o  be accompanied by maps. 
Although t h e  Chamber h a s  been p resen ted  witll a  c o n s i d e r a b l e  body of 
maps, s k e t c h e s  and drawings f o r  a  r e g i o n  t h a t  i s  n e v e r t h e l e s s  
d e s c r i b e d  as p a r t l y  unknown, no i n d i s p u t a b l e  f r o n t i e r  l i n e  can be 
d i s c e r n e d  from t h e s e  documents. P a r t i c u l a r  v i g i l a n c e  i s  t h e r e f o r e  
r e q u i r e d  i n  examining t h e  f i l e  of maps. 



Two of t h e  maps produced appear t o  be of s p e c i a l  s i gn i f i cance .  
These a r e  t he  1:500,000 s c a l e  map of t h e  c o l o n i e s  of French West 
Af r i ca ,  1925 e d i t i o n ,  known a s  t h e  Blondel l a  Rougery map, and t h e  
1:200,000 scale map of West Af r i ca ,  i s sued  by t h e  French 
I n s t i t u t  géographique n a t i o n a l  (IGN) and o r i g i n a l l y  published between 
1958 and 1960. With regard  t o  t h e  f i r s t  of t h e s e  maps, t h e  Chamber 
cons ide r s  t h a t  t h e  a d m i n i s t r a t i v e  boundaries shown on i t  do no t  i n  
themselves possess  any p a r t i c u l a r  a u t h o r i t y .  With regard  t o  the  
second map, t h e  Chamber f i n d s  t h a t ,  s i n c e  i t  was drawn up by a body 
which was n e u t r a l  towards t h e  P a r t i e s ,  a l though i t  does not  possess  
t h e  s t a t u s  of a l e g a l  t i t l e ,  i t  is  a v i s u a l  p o r t r a y a l  both of t h e  
a v a i l a b l e  t e x t s  and of in format ion  obtained on t h e  ground. Where 
o t h e r  evidence i s  l ack ing  o r  i s  n o t  s u f f i c i e n t  t o  show a n  exac t  l i n e ,  
t h e  proba t ive  f o r c e  of t h e  I G N  map must be viewed a s  compelling. 

3. Among t h e  evidence t o  be taken  i n t o  cons ide ra t i on ,  t h e  P a r t i e s  
invoke the  " c o l o n i a l  e f f e c t i v i t é s " ,  i n  o t h e r  words, t he  conduct of t he  
a d m i n i s t r a t i v e  a u t h o r i t i e s  a s  proof of t he  e f f e c t i v e  e x e r c i s e  of 
t e r r i t o r i a l  j u r i s d i c t i o n  i n  t h e  reg ion  dur ing  t h e  c o l o n i a l  period. 
The r o l e  played by such e f f e c t i v i t é s  i s  cornplex, and t h e  Chamber h a s  
t o  make a c a r e f u l  eva lua t ion  of t h e i r  l e g a l  f o r c e  i n  each p a r t i c u l a r  
i n s t ance .  

The Chamber emphnsizes t h a t  t h e  p re sen t  case  1s a dec idedly  
unusual  one a s  concerns t he  f a c t s  t o  be proven o r  t h e  evidence t o  be 
produced. Although t'he P a r t i e s  have provided as  ccmplete a case  f i l e  
a s  pos s ib l e ,  t h e  Cham'ber cannot  be c e r t a i n  of dec i t i n t :  t h e  ca se  on the  
b a s i s  of £uLl knowledge of t h e  f a c t s ,  The ca se  fi1.e stiows 
i n c o n s i s t e n c i e s  and s 'hor tco~i r igs .  The sys temat lc  a p p l i c a t i o n  of t he  
r u l e  coricerriing t h e  burden of ?roof cannot alw,iys provide .i s o l u t i o n ,  
and the  r ê j e c t i o n  of <any p a r t i e u l a r  argument: fo r  l a ck  ~f proof i s not  
su£ f i c i e n t  t o  warrant  uphnlClng, t h e  cori t rsry argument. 

V I F I .  L e g i s l a t i v e  and-ulative t i t r e s  and a d m i n i s t r a t i v e  documents -- 
invoked by t h e  P a r t i e s  : t h e i r  app l i cab l  li t y  t r b  the  de te rmina t ion  - 
of tlie f r c > n t i e r ~ a ~ , i s .  66--105) and the  yt ies t ion of - -- 
t h e i r  i m ~ l e m e n t a t i o n  ( ~ a r a s .  106-111)- 

The Chamber d e a l s  f i r s t  with t h e  l e g i s l a ~ i v e  and r e g u l a t i v e  
ti t les  and t h e  a d m i n i s t r a t i v e  documents invoked by the P a r t i e s ,  aiid 
cons iders  what weight t o  a t t a c h  t o  each of them, f o r  t h e  purpose of 
i n d l c a t i n g  t h e  course of the l i n e  i n  t h e  s e c t o r  co which they r e l a t e .  
The Judgmenf p re sen t s  t he se  t e x t s  i r i  chroriological o rder :  

- Order of  31 D~cenDer 1922 f o r  t h e  remk? , . i za t  I(.n of the Tiqbuktu ------- 
reg ion .  l%e P a r t i e s  rigrec i n  recogni~lr g the  v a l i i l i t y  and 
pertinence oE t h i s  texL 



- Order da ted  31 August 1927, i s sued  by t h e  Governor-General 
ad  i n t e r i m  of French West Afr ica ,  r e l a t i n g  t o  t he  boundaries of t he  
c o l o n i e s  of Niger and Upper Volta;  t h i s  Order was amended by a n  
erratum da ted  5 October 1927. The P a r t i e s  both t r e a t  t h i s  t é x t  a s  
r e l e v a n t  i n  s o  f a r  a s  i t  r e f e r s  t o  t he  t r i p o i n t  d i scussed  above ( c f .  
Sec t ion  V I ) .  They d i sag ree ,  however, regarding i t s  v a l i d i t y ;  Mali 
c la ims  t h a t  t h e  Order and t h e  erratum a r e  i n v a l i d a t e d  by a f a c t u a l  
e r r o r  r e l a t i n g  t o  t h e  l o c a t i o n  of t h e  h e i g h t s  of N'Gouma, so  t h a t  
Burkina Faso may not  p roper ly  r e l y  upon them. The Chamber 
emphasizes t h a t ,  i n  t h e  p re sen t  proceedings,  t h e  Order and erratum 
have only e v i d e n t i a r y  va lue  i n  r e s p e c t  of t h e  l o c a t i o n  of t h e  
end-point of t h e  boundary between French Sudan and Upper Volta.  The 
Chamber cons ide r s  i t  unnecessary t o  endeavour t o  determine the  l e g a l  
v a l i d i t y  of t h e  t e x t ,  i t s   value^ as evidence - which i s  accepted by 
Mali - being a s e p a r a t e  quest ion.  

- -5 September 1932, abo l i sh ing  t h e  colony of Upper Volta  
and annexing i ts  component c e r c l e s  e i t h e r  t o  French Sudan o r  t o  
Niger ( c f .  ske t ch  map No. 2 i n  t h e  Judgment). 

-Exchange of l e t t e r s  which took p l ace  i n  1935: t h i s  correspondence 
c o n s i s t s  of l e t t e r  1 9 1  CM2 of 19 February 1935 addressed t o  the  
Lieutenant-Governors of Niger and French Sudan by t h e  
Governor-General of French West Af r i ca ,  and t h e  r ep ly  from t h e  
Lieutenant-Governor of t h e  French Sudan da ted  3 June 1935. The 
Governor-General suggested a d e s c r i p t i o n  of t h e  boundary between 
Niger and t h e  French Sudan, t o  which the  Lieutenant-Governor of t he  
Sudan r e p l i e d  by proposing only one amendment. This  d e s c r i p t i o n  
appears  t o  correspond t o  the  l i n e  shown on the  Blondel l a  Rougery 
map ( see  ske t ch  map No. 3 i n  t h e  Judgment). The d r a f t  d e s c r i p t i o n  
was n o t  followed up, bu t  i t s  i n t e r p r e t a t i o n  i s  a mat te r  of d i s p u t e  
between t h e  P a r t i e s ,  t h e  i s s u e  being whether t h e  proposed 
d e s c r i p t i o n  d i d  no more t han  desc r ibe  an  e x i s t i n g  boundary ( t h e  
"dec la ra tory"  theory of Burkina Faso) o r  whether t h e  l e t t e r  
r e f l e c t e d  a n  i n t e n t i o n  t o  d e f i n e  t he  l e g a l  boundary de novo ( t h e  
"modifying" theory argued by Mali) .  The Chamber concludes t h a t  t h e  
d e f i n i t i o n  of t he  boundary given i n  l e t t e r  1 9 1  CM2 corresponded, i n  
t h e  minds both of t h e  Governor-General and of a l 1  t h e  a d m i n i s t r a t o r s  
who were consul ted ,  t o  t he  de f a c t o  s i t u a t i o n .  

- Order No. 2728 AP i s sued  on 27 November 1935 by the  Governor-General 
a d  i n t e r i m  of French West Afr ica  f o r  t h e  d e l i m i t a t i o n  of t he  c e r c l e s  
of Bafoulabé, Bamako and Mopti (French Sudan). The last-named 
c e r c l e  bordered on the  c e r c l e  of Ouahigouya, which was then a p a r t  
of French Sudan and which r e v e r t e d  t o  Upper Volta  a s  £rom 1947. 
This  boundary was aga in  t o  form t h e  boundary between the  t e r r i t o r i e s  
of Upper Volta  and Sudan u n t i l  independence - hence i ts 
s i g n i f i c a n c e .  The t e x t  d e s c r i b e s  t h e  e a s t e r n  boundary of t h e  
Sudanese c e r c l e  of Mopti a s  being "a l i n e  running markedly 
nor th-eas t ,  l e av ing  t o  t he  c e r c l e  of Mopti t he  v i l l a g e s  of Yoro, 
Dioulouna, Oukoulou, Agoulourou, Koubo ...". The P a r t i e s  do not  
agree  on t h e  l e g a l  s i g n i f i c a n c e  t o  be a sc r ibed  t o  t h i s  provis ion.  
They d i sag ree  a s  t o  whether t h e  l i n e  i nd i ca t ed  i n  t he  t e x t ,  which 
" leaves"  t h e  v i l l a g e s  i n  ques t ion  t o  t he  c e r c l e  of Mopti, had t h e  
e f f e c t  of a t t r i b u t i n g  t o  t h a t  c e r c l e  v i l l a g e s  which had prev ious ly  
been p a r t  of another  c e r c l e  (Burkina Faso ' s  conten t ion)  o r  whether,  
t h i s  d e f i n i t i o n  of t he  l i n e  r a t h e r  implied t h a t  t he se  v i l l a g e s  
a l r e a d y  belonged t o  t h e  c e r c l e  of Mopti (Mal i ' s  conten t ion) .  



The Chamber cons ide r s  whether t h e  a c t u a l  t e x t  of Order 2728 AF, and 
t h e  admin i s t r a t i ve  context  i n  which i t  was i s sued ,  provide any 
i n d i c a t i o n  of t h e  scope which t h e  Governor-General ad i n t e r i m  
intended i t  t o  have. It concludes t h a t  t h e r e  i s  a t  l e a s t  a  
presumption t h a t  Ortler 2728 AP had n e i t h e r  t h e  a i m  nor t h e  r e s u l t  of 
modifying t h e  boundi3ries which e x i s t e d  i n  1935 between t h e  Sudanese 
c e r c l e s  of Mopti and Ouahigouya (no modi f ica t ion  having been made 
between 1932 and 1935). The Chamber then  enqu i r e s  whether t h e  
content  of Order 2728 AP ope ra t e s  t o  r eve r se  o r  t o  confirm t h i s  
presumption. It coiicludes £rom a d e t a i l e d  s tudy of the  documentary 
and ca r tog raph ic  ev:tdence from which these  v i l l a g e s  can be loca t ed  
t h a t  t h i s  m a t e r i a l  does not  over turn  the  presumption t h a t  
Order 2728 AP was dec l a ra to ry  i n  na ture .  

I n  t he  course  of its demonstration, t he  Chamber exp la ins  t h a t  t h e  
p a r t  of t h e  f r o n t i e r  whose de termina t ion  c a l l s  f o r  t h e  scope of 
Order 2728 AP t o  be a sce r t a ined  h a s  been c a l l e d  i n  the Judgment " the  
s e c t o r  of t h e  four  v i l l ages" .  The words "four  v i l l a g e s "  r e f e r  t o  
t h e  v i l l a g e s  of Dioiilouna (which can  be i d e n t i f i e d  a s  the  v i l l a g e  
which now goes under t he  name of Dionouga), Oukoulou, Agoulourou and 
Koubo ( t h e  v i l l a g e  of Yoro, a l s o  mentioned i n  t he  Judgment, was 
d e f i n i t e l y  p a r t  of t h e  c e r c l e  of Mopti, and i s  not  i n  i s s u e ) .  

The Chamber cons~tders  what r e l a t i o n s h i p  can be e s t a b l i s h e d  among 
t h e  p ieces  of information provided by t h e  va r ious  t e x t s  of which i t  
has  t o  make use,  and reaches  a  number of conclusions.  X t  no t e s  t h a t  
on c e r t a i n  po in t s  t he  sources agree  and bear o r e  another  o u t ,  but t h a t  
i n  some r e s p e c t s ,  i n  view of t he  shortcomings of the maps a t  the  t ime, 
they tend t o  c o n f l i c t  ( s ee  ske tch  map No. 4  i n  t h e  ,Judgment). 

I X .  Determination of the  f r o n t i e r  i n  t he  d isputed  a r e a  (paras .  13.2-1.74) ----- - 

2 .  The end-point i n  t he  west (paras .  112-113) -- .- 

The Chamber begiris by f i x i n g  the  end-point of the Eront ie r  
a l r eady  e s t a b l i s h e d  between t h e  P a r t i e s  by agreement, i n  o t h e r  words 
the  western ex t remi ty  of the  d isputed  a rea .  They have no t  c l e a r l y  
i nd ica t ed  t h i s  po in t ,  but  t h e  Chamber cons ide r s  t h a t  it can 
j u s t i f i a b l y  conclude t h a t  both P a r t i e s  accept  the  f r o n t i e r  l i n e  ~hown 
on t h e  1:200,OOO s c a l e  map of West A i r i ca  published by the  IGN t o  t h e  
south of the poin t  with the  geographical  CO-ordinates  1 "  59' 01" W and 
14" 24' 40" N (po in t  A on t h e  map annexeu t o  t h e  Judgment). It is 
from t h a t  point  t h a t  the P a r t i e s  a r e  reques t ing  i t  t o  Lndlcate the  
Line of t h e i r  comrnon f r o n t i e r  i n  an  easeee ly  d i r e c t i o n .  



2. V i l l ages  and farming hamlets (paras .  114-117) 

The Chamber cons iders  i t  necessary t o  examine the  meaning t o  be 
a sc r ibed  t o  t h e  word "v i l l age" ,  s i n c e  t h e  r e g u l a t i v e  t e x t s  which f i x  
t he  d i s t r i c t  boundaries gene ra l ly  r e f e r  merely t o  the  v i l l a g e s  
comprising them, without  f u r t h e r  geographical  c l a r i f i c a t i o n .  It 
f r equen t ly  happens t h a t  t he  i n h a b i t a n t s  of a  v i l l a g e  c u l t i v a t e  land 
some d i s t a n c e  away, tak ing  up res idence  i n  "farming hamlets" forming 
dependencies of t he  v i l l a g e .  The Chamber h a s  t o  decide whether, f o r  
t h e  purpose of t h e  d e l i m i t a t i o n  which i t  i s  asked t o  e f f e c t ,  t h e  
farming hamlets form p a r t  of the  v i l l a g e s  on which they  depend. It i s  
no t  persuaded t h a t ,  when a  v i l l a g e  was a  f e a t u r e  used t o  de f ine  t h e  
composition of a  wider admin i s t r a t i ve  e n t i t y ,  t hese  farming hamlets 
were always taken i n t o  cons ide ra t ion  i n  drawing t h e  boundary of such 
a n  e n t i t y .  It i s  only when i t  has  examined a l 1  the  a v a i l a b l e  
information r e l a t i n g  t o  t h e  e x t e n t  of a  p a r t i c u l a r  v i l l a g e  t h a t  i t  
w i l l  be a b l e  t o  a s c e r t a i n  whether a  p a r t i c u l a r  p iece  of land i s  t o  be 
t r e a t e d  a s  p a r t  of t h a t  v i l l a g e  d e s p i t e  i t s  l a c k  of a  connection with 
i t ,  o r  a s  a  s a t e l l i t e  hamlet which does not  f a 1 1  wi th in  the  boundaries 
of t h e  v i l l a g e .  

3.  The s e c t o r  of t he  four  v i l l a g e s  (paras .  118-126) 

Since Order 2728 AP d e f i n e s  t h e  boundary between the  c e r c l e s  of 
Mopti and Ouahigouya i n  terms of t h e  v i l l a g e s  " l e f t "  t o  t he  c e r c l e  of 
Mopti, t h e  Chamber i d e n t i f i e s  t h e  v i l l a g e s  i n  ques t ion  and a s c e r t a i n s  
t h e i r  t e r r i t o r i a l  ex t en t .  It f i n d s  t h a t  Burkina Faso does not contes t  
t h e  Malian cha rac t e r  of t h e  v i l l a g e  of Yoro, and t h a t  t h e r e  i s  no 
disagreement regarding the  f i r s t  p a r t  of t he  f r o n t i e r ,  which runs i n  a 
n o r t h e r l y  d i r e c t i o n  from poin t  A a s  f a r  a s  t h e  poin t  with t h e  
CO-ordinates  1 "  58' 49" W and 14" 28' 30" N (poin t  B). 

A s  f o r  Dionouga, t h e  P a r t i e s  agree  i n  i d e n t i f y i n g  i t  wi th  t h e  
v i l l a g e  of Dioulouna mentioned i n  t he  Order. The Chamber cons iders  
t h a t  i t  can conclude from the  information a v a i l a b l e  t o  i t ,  e s p e c i a l l y  
i n  r e l a t i o n  t o  the  t rack-laying opera t ions  undertaken on the  orders  of 
t h e  admin i s t r a to r s  concerned, t hese  being a  s i g n i f i c a n t  element of t h e  
" e f f e c t i v i t é s " ,  t h a t  t he  admin i s t r a t i ve  boundary a t  t he  r e l evan t  t ime 
dur ing  the  c o l o n i a l  per iod i n t e r s e c t e d  the  t r a c k  connecting t h i s  
v i l l a g e  t o  t h e  n e a r b i  v i l l a g e  of Digue1 a t  a  d i s t ance  of approximately 
7.5 k i lomet res  t o  t he  south of Dionouga. The f r o n t i e r  l i n e  the re fo re  
does l i kewise ,  a t  t he  poin t  wi th  the  CO-ordinates  1 "  54' 24" W and 
14" 29' 20" N (po in t  C). 

A s  f o r  t h e  v i l l a g e s  of Oukoulou and Agoulourou, mentioned i n  
Order 2728 AP, t h e  Chamber emphasizes t h a t  i t  i s  q u i t e  i r r e l e v a n t  
whether t h e s e  v i l l a g e s  a r e  now i n  ex i s t ence  o r  not.  The f a c t  t h a t  
they  may have disappeared has no impact on t h e  boundary which was 
def ined  a t  t he  time. It may however be noted t h a t  the  pos i t i ons  of 
t h e  v i l l a g e s  of Kounia and Oukoulourou correspond t o  those of t he  two 
v i l l a g e s  r e f e r r e d  t o  i n  the  Order. 

A s  regards  Koubo, about which t h e r e  i s  some confusion of 
nomenclature, t he  information a v a i l a b l e  t o  the  Chamber i s  not 
s u f f i c i e n t  t o  e s t a b l i s h  with c e r t a i n t y  whether i t  i s  t h e  v i l l a g e  of 
Kobou o r  t h e  hamlet of Kobo which corresponds t o  the  v i l l a g e  of Koubo 
mentioned i n  t he  Order. But s i n c e  the  hamlet l i e s  only 4 k i lomet res  
from the  v i l l a g e ,  t h e  Chamber cons iders  i t  reasonable t o  t r e a t  them a s  
a  whole, drawing t h e  f r o n t i e r  i n  such a  way a s  t o  leave  both of them 
t o  Mali. 



The Chamber t h e r e f o r e  cons iders  t h a t  a  l i n e  drawn a t  û df s t ance  
of approximately 2 k i lome t re s  t o  t he  south of the  present-day v i l l a g e s  
of Kounia and Okoulourou corresponds t o  t h e  boundary descr ibed i n  
Order 2728 Al?. Thi s  I.ine runs through t h e  po in t  with t h e  CO-ordinates 
1 "  46' 38" W and 14" 28' 54" N (po in t  D) and through t h e  point  with 
t h e  CO-ordinates  1"  40' 40" W and 14" 30' 03" N (poin t  E). 

4. The pool of Toussougou, t h e  pocl of Ké t ioua i r e  and t h e  pool of 
Soum (paras .  1.27-150) - 

The l i n e  describeld i n  Order 2728 AP of 1935 extends i n  a 
"markedly north-east"  d i r e c t i o n ,  "passing t o  t h e  south of t h e  pool. of 
Toussougou and culminat ing i n  a  po in t  l oêa t ed  t o  the  e a s t  of t he  pool 
of Két iouaire" .  There i s  a problem as t o  t h e  whereabouts of t hese  
pools ,  s i n c e  none of t:he maps contenporary with the  Order whjch t h e  
P a r t i e s  have presented t o  t h e  Chamber show any pools bearing rhese  
names. However, both P a r t i e s  admit t h a t  t h e r e  i s  a t  l e a s t  one pool  i n  
t h e  region of t h e  v i l l a g e  of Toussougou, whfle o f f e r i n g  a s  cvidence 
only maps which c o n t r a d i c t  one another .  The ques t ion  t h e r e f c r e  a r i s e s  
whether t h e  pool of Féto Maraboulé, which l i e s  t o  t h e  south-west of 
t h e  v i l l a g e  and h a s  only r e c e n t l y  been shown on the  maps, i s  an  
i n t e g r a l  p a r t  of t h i s  pool. The Chamber's opinion i s  t h a t  the  two 
pools  remain s e p a r a t e ,  even during the  r a iny  season,  and t h a t  t he  pool  
of Féto Maraboulé i s  ni02 t o  be i d e n t i f i e d  wi th  the pool of Toiionougou 
r e f e r r e d  t o  i n  the  Order, which i s  smal le r  and l i e s  c l o s e  t o  the 
v i l l a g e  wi th  t h e  same name. Moreover, an  i d e n t i f i c a t i o n  of t he  two 
pools  would have a n  impact on the  course of t he  l i n e .  The Chamber, 
which has  t o  i n t e rp re t .  t h e  r e f e rence  t o  t h e  pool of Toussougou i n  
Order 2728 AP, cons iders  t h a t  t h e  i n t e r p r e t a t i o n  t o  be made musé be 
such a s  t o  minimize t h e  margin of e r r o r  involved i n  de f in ing  t h e  
t r i p o i n t  a t  which, according t o  l e t t e r  191  CM2, the  c e r c l e s  of Mopti, 
Ouahigouya and Dori meet. Beforc de f in ing  the  course of the  l i n e  i n  
r e l a t i o n  t o  the  pool  of Toussougou, the  Chamber a t tempts  t o  l o c a t e  the  
pool of Ké t ioua l r e ,  near  which tkie boundary descr ibed  iii  Order 2728 AP 
a l s o  ran .  

In  Order 2728 AP, tiie pool of K é t i o i ~ a i r e  cu>ns t i tu tcs  arr important 
element of t h e  boundary t h e r e i n  deflned.  It t h e r e f o r e  has  t o  he 
a s c e r t a i n e d  whether, 1.n 1935, t he re  waa a pool Lyanp, ili a "markedly 
north-east"  d i r e c t i o n  i n  r e l a t i o n  t o  a p o i n t  s i t u a t e d  "T-o t h c  south of 
t he  pool of Toussougou", c l o s e  t o  the t r t p o i n t  of tl:e --.- c e r c l e s  of 
Mopti, Gourma-Rliarous and Cor i ,  and t e  t h ~  wc ;t o f  it. AErer  lue  
a p p r a i s a l  of a l 1  the  information a v a i l s b l e  t r ,  i t ,  the Chantber i s  
unable t o  l o c a t e  t h e  pool of Kétfouafre .  Nor dcir?ç i t  ct>aisider any 
i d e n t i f i c a t i o n  poss ib l e  between the  pool of K é t  Louaire  a d  the pool of 
Çoum, which i s  s i t u a t e d  some k l lomet res  t o  the  eas t /nor th- -eas t  of t h e  
pool of Toussougou ancl c l o s e  t o  the meiltj~ig-point,  no t  of the t h r e e  
c e r c l e s  mentioned abowe, b u t  of t h e  --- c e r c l e s  of Yopti,  Ouahigouya and 
Dori. 

The Chamber remains persuaded by t h e  zasr  i i l e  t h a t  the  pool ~f 
Çoum i s  a i r o n t i e r  p o o l ,  b u t  f l n d s  no j tr! tcat-ici-is dsting from t h e  
c o l o n i a l  per iod £rom rhich the ;trie :ciill:l be sald tcr rein iAi.ther t o  the 
north o r  t o  the  zoiith i 3 f  che pool ,  î,r te Clivirln it. Til ts b c i r q  s a ,  
the Cilamber i lotes ti~al: s l t l iough  i t  h:is r ~ c t b i v e c l  i:<, ~ r c n J a r e  frorn tile 
P a r t i e s  t o  ruake i t s  OIJR Erec choice of rri ap?>r-pytiate E ron t i e r ,  i t  hac 
nevert:ieless t he  task  u i  drakring a prec:oc lincs, antL f ~ r -  tii.-lt purpose 
can . ~ppea l  eo the  e q u i t y  i n f r d  l egen  wl3;ch t he  P,lrtics hnve  themselves 



acknowledged t o  be app l i cab le  i n  t he  present  case.  I n  order  t o  
achieve a n  equ i t ab l e  s o l u t i o n  along these  l i n e s ,  on the  b a s i s  of the 
app l i cab le  law, t he  Chamber f i n d s  t h a t  account must be taken,  i n  
p a r t i c u l a r ,  of the  circumstances i n  which t h e  commandants of two 
adjacent  c e r c l e s ,  one i n  Mali and the  o the r  i n  Upper Volta ,  recognized 
i n  a 1965 agreement, no t  endorsed by the  competent a u t h o r i t i e s ,  t h a t  
t he  pool should be shared. It concludes t h a t  t h e  pool of Soum must be 
d iv ided  i n  two i n  an  equ i t ab l e  manner. The l i n e  should the re fo re  
c r o s s  t h e  pool i n  such a way a s  t o  d i v i d e  i t s  maximum a rea  during t h e  
r a iny  season equal ly  between the  two S t a t e s .  

The Chamber no te s  t h a t  t h i s  l i n e  does not  pass  through t h e  
CO-ordinates  mentioned i n  l e t t e r  1 9 1  CM2, and concludes from an  
i n v e s t i g a t i o n  of t h e  topographical  d a t a  t h a t  t h e  t r i p o i n t  must have 
l a i n  t o  the  south-east of the  poin t  i nd ica t ed  by these  CO-ordinates.  
Since t h i s  l e t t e r  d id  not  become a r e g u l a t i v e  t e x t ,  i t  ranks only a s  
evidence of the  boundary which had "de f a c t o  value" a t  the  time. It 
now t r a n s p i r e s  t h a t  t h e  maps then a v a i l a b l e  were not  s u f f i c i e n t l y  
accu ra t e  t o  warrant such a p r e c i s e  d e f i n i t i o n .  Thus the  f a c t  t h a t  
t hese  CO-ordinates  a r e  found t o  have been def ined  with l e s s  accuracy 
than  had been thought does not  c o n t r a d i c t  the  Governor-General's 
i n t e n t i o n  o r  depr ive  the  l e t t e r  of probat ive force .  

The boundary i n  t h i s  reg ion  t akes  t he  fol lowing course: from 
poin t  E ,  t h e  l i n e  cont inues  s t r a i g h t  as f a r  a s  a po in t  with t h e  
CO-ordinates  1" 19 '  05" W and 14" 43' 45" N ,  s i t u a t e d  approximately 
2.6 k i lomet res  south of t h e  pool of Toussougou (poin t  F I ,  and then 
reaches  the  pool of Soum a t  the  poin t  with t h e  CO-ordinates  
1"  05' 34" W and 14" 47' 04" N (po in t  G); i t  c ros ses  t h e  pool from 
west t o  e a s t ,  d iv id ing  i t  equal ly.  

5. The s e c t o r  from the  pool of Soum t o  mount Tabakarech 
(paras .  151-1561 

I n  order  t o  determine the  l i n e  of the  f r o n t i e r  e a s t  of the  pool 
of Soum, t h e  Chamber has  t o  r e f e r  t o  t he  wording of l e t t e r  191 CM2 of 
1935, which i t  has  found t o  possess  probat ive value.  According t o  
Burkina Faso, t h e  l i n e  fol lows t h e  i n d i c a t i o n s  i n  t h i s  l e t t e r  and on 
the  Blondel l a  Rougery map of 1925, from the  poin t  with the  
CO-ordinates 0" 50' 47" W and 15" 00' 03" N ,  a s  f a r  a s  t he  pool of 
I n  Abao. There seems t o  be no doubt t h a t  t he  purpose of 
l e t t e r  191  CM2 was t o  de f ine  i n  t e x t u a l  form a boundary shown on t h a t  
map, and he re  the P a r t i e s  a r e  i n  agreement. Mali has  emphasized the  
inaccuracy and shortcomings of t h i s  map a s  regards  t he  toponomy and 
orography. The Chamber cons iders  t h a t  i n  the s e c t o r  from the pool of 
Soum t o  Tabakarech no problem a r i s e s  i n  t h e  s e l e c t i o n  of a map. I n  
t he  absence of o the r  i n d i c a t i o n s  t o  the  con t r a ry ,  the  l e t t e r  must be 
i n t e r p r e t e d  a s  contemplating a s t r a i g h t  l i n e  connecting 
mount Tabakarech t o  the  t r i p o i n t  where the boundaries of the  c e r c l e s  
of Mopti, Ouahigouya and Dori converge. 

The Chamber concludes t l ia t  from point  G the  f r o n t i e r  runs i n  a 
nor th-nor theas te r ly  d i r e c t i o n  a s  f a r  a s  t he  point  mentioned by 
Burkina Faso, and from t h a t  po in t  t o  Mount Tabakarech. This  h i 1 1  i s  
t o  be i d e n t i f i e d  wi th  the  e l e v a t i o n  which appears  on the  I G N  1:200,000 
map under t h e  name of Tin Tabakat, with t h e  geographical  CO-ordinates  
0" 43' 29" W and 15" 05' 00" N (po in t  HI. 

6 .  The... 



6 .  The pool of I n  Abao (paras .  157-163) 

I n  determining the  next  s e c t i o n  of the  l i n e ,  t h e  Chamber must 
r e f e r  t o  t h e  Order made by t h e  Governor-General of French West Afr ica  
on 31 December 1922. I n  t h a t  Order, froui t he  pool of I n  Abao the  
western boundary of t h e  c e r c l e  of Gao foi lows "the nor thern  boundary 
of Upper Volta". The boundary t o  be e s t a b l i s h e d  by the  Chamber must 
inc lude  t h a t  pool;  t h e  pool must t h e r e f o r e  be i d e n t i f i e d  i n  o rde r  t o  
determine the  f r o n t i e r  l i n e  i n  r e l a t i o n  t o  it. The information on the  
va r ious  maps concerning t h e  l o c a t i o n  and s i z e  of t h e  pool i s  
con t r ad ic to ry ( see  sket:ch map No. 5  i n  t h e  Judgment). From the  
information a v a i l a b l e  t h e  Chamber cons iders  i t  l i k e l y  t h a t  t he  pool i s  
the  one loca t ed  a t  the  junc t ion  of two marigots ,  one belng the  Ré l i ,  
running £rom west t o  eiast, and the  o t h e r  running from nor th  t o  soutl.1. 
I n  t he  absence of more p r e c i s e  and r e l i a b l e  information than has been 
submitted t o  i t  concerning t h e  r e l a t i o n s h i p  between the  f r o n t i e r  l i n e  
and the  pool of I n  Abao, t h e  Chamber must conclude t h a t  t he  boundary 
c ros ses  t h e  pool i n  stich a  way a s  t o  d i v i d e  i t  equa l ly  between t h e  two 
P a r t i e s .  

The f r o n t i e r  must fo l low t h e  I G N  l i n e  from poin t  H a s  f a r  a s  t h e  
poin t  wi th  the  CO-ordinates  0"  26' 35" W and 15" 05' 00" N (po in t  1 )  
where i t  t u r n s  south-east t o  j o in  the  Bél i .  It cont inues  s t r a i g h t  a s  
f a r  a s  po in t  J ,  which l i e s  on t h e  wesr bank of t he  pool of I n  Abao, 
and poin t  Ky which l i e s  on the  e a s t  bank of t he  same pool.  From 
poin t  K ,  t h e  l i n e  once more runs i n  a nor th-eas te r ly  d i r e c t i o n ,  and 
r e j o i n s  t he  I G N  l i n e  a l t  t he  poin t  where t h a t  l i n e ,  a f t e r  l eav ing  t h e  
Béli t o  head north-eastward, aga in  t u r n s  south-east t o  form a n  
orographic boundary (po in t  L - 0" 1 4 '  44" W and 15" 04' 42" N I .  
Po in t s  J and K w i l l  be! determined wi th  the  a s s i s t a n c e  of e x p e r t s  
appointed pursuant t o  A r t i c l e  I V  of t h e  S p e c i a l  Agreement. 

7. The reg ion  of the a é l i  (para .  164)  

For t h e  wliole of t k i s  r ag i cn  Piali, r e j e c t i n g  l e t t e r  191  CM2 of 
1935, argues l n  f ~ v o u x  oJ: a  faont i .er  run;iing a long  t h e  marigot.  The 
two P a r t i e s  have ~ ieba ted  a t  l ength  t h e  çhoice which was open t o  t he  
admini-stering pawer, a s  between a hydrcgciphic  f r o n t i  e r  31ong t h e  Bé l i  
and an  orographic f r o n t i e r  along the  c r e s t l i n e  of t he  e leva t fonü  
r i s i~ i~:  t o  t h e  nor th  oi  t he  milrigot. To t h e  Chamherk opinion,  
l e t t e r  191  CM2 provss tliat t he  orographie boundnsy tras adoptrd. A s  
f o r  t h e  boundary l i n e  desër l te t i  i n  t ' r ~ a t  i c t t e r ,  t h i ?  Chamber  no tes  t h a t  
the I G N  map en joys  the a p p r ~ ~ v a l  of both P a r t i e s ,  at l e n s t  I n  regard t o  
i t e  r e p r e s e n t a t i o n  cf éhe topography. It s e e s  no reason t o  c!epart 
from the  'Sroken i.d:~i- rif smal l  c ros ses  whict i  i s  shown on t h a t  map and 
appears  t o  be a f a i t l - i f ' u~  r e y r ~ s e n t a t i o n  of t h e  boundary descr ihed in 
l e t t e r  19L CN2,  except with reg:ird to the e a s t e r m o s t  p a r t  of t he  
l i n e ,  where the  problem a r i s e s  of Mount N'Gouma. 

8. 'fié he igh t s  of N'Goum (paras .  165-174) --- 
With regard c o  the f i r i a i  segment of t h e  f r o n t i e r  l izie,  the  

e s s e n t i a l  ques t ion  f o r  t he  Chainber f s  t - h ~  i o c a t i o n  of t he  "he ights  of 
N'Goums" mr:ntic:iled i n  the e r r ' ~ l u m  to the 1'327 Order r e l a t i u g  to the 

hoondaries. .  . 



boundaries between Upper Volta and Niger ( s ee  ske tch  rnap No. 6 i n  t h e  
Judgment). That erratum defined the  boundary a s  "a l i n e  s t a r t i n g  a t  
t h e  h e i g h t s  of N'Gouma, passing through t h e  Kabia f o r d  ...". Mali has  
argued t h a t  t h i s  t e x t  was inva l ida t ed  by a f a c t u a l  e r r o r ,  i n  t h a t  i t  
r e f e r r e d  t o  Mount N'Gouma a s  being t o  t h e  no r th  of t h e  fo rd ,  whereas 
i t  was a c t u a l l y  l oca t ed  south-west of i t ,  a s  shown on the  1960 I G N  
map, which, according t o  Mali,  i s  t h e  only accu ra t e  p i c t u r e  of t h e  
s i t u a t i o n .  The Chamber has  a l r eady  s t a t e d  t h a t  t h e  t e x t  of t he  Order 
and of t h e  erratum should not  be s e t  a s i d e  i n  l imine ;  t h e i r  probat ive 
value has  t o  be appraised i n  o rde r  t o  determine t h e  end-point of t h e  
f r o n t i e r .  It emphasizes t h a t  t h e  maps of t he  per iod ,  such as the  
Blondel l a  Rougery rnap of 1925, l o c a t e  Mount N'Gouma t o  t h e  no r th  of 
t h e  Kabia f o r d ,  and t h a t  t h i s  l o c a t i o n  i s  a l s o  borne out  by a 
1:1,000,000 map, evidence which t h e  Chamber cons ide r s  cannot be 
overlooked, a l though t h e  o f f i c i a 1  body which approved i t  i s  unknown. 
Although t h e  1:200,000 I G N  rnap of 1960 a t t a c h e s  t h e  name N'Gouma t o  a n  
e l e v a t i o n  s i t u a t e d  south-east of t h e  fo rd ,  i t  a l s o  conta ins  a l t i m e t r i c  
information from which i t  may be i n f e r r e d  t h a t  e l e v a t i o n s  ranged i n  a 
q u a r t e r - c i r c l e  between a p o s i t i o n  nor th  of the  fo rd  and another  
eas t - southeas t  of i t  toge the r  c o n s t i t u t e  an  ensemble t o  which t h e  name 
"N'Gouma" could be given. The ex i s t ence  of e l e v a t i o n s  t o  the  nor th  of 
t h e  fo rd  has ,  moreover, been confirmed by observa t ions  made on t h e  
ground i n  1975. 

Since the  Chamber i s  not  aware of any o r a l  t r a d i t i o n  going back 
a t  l e a s t  t o  1927 which might s e rve  t o  c o n t r a d i c t  t h e  i n d i c a t i o n s  given 
by t h e  maps and documents of the  period,  it concludes t h a t  the  
Governor-General, i n  t h e  1927 Order and t h e  erratum and i n  h i s  
l e t t e r  1 9 1  CM2 of 1935, descr ibed  an  e x i s t i n g  boundary which passed 
through e l e v a t i o n s  r i s i n g  t o  t h e  no r th  of t h e  Kabia fo rd ,  and t h a t  t h e  
admin i s t r a to r s  considered,  r i g h t l y  o r  wrongly, t h a t  those  e l eva t ions  
were known t o  t h e  l o c a l  people a s  t h e  "he ights  of N'Gouma". The 
Chamber h a s  t h e r e f o r e  only t o  a s c e r t a i n  t he  l o c a t i o n ,  w i t h i n  the  a r e a  
of h igh  ground surrounding t h e  fo rd ,  of t h e  end-point of t he  boundary 
def ined  by t h e  above-mentioned t e x t s .  It concludes t h a t  t h i s  po in t  
should be f ixed  t h r e e  k i lomet res  t o  t h e  nor th  of t h e  fo rd ,  a t  t h e  spot  
def ined  by the  CO-ordinates 0" 14 '  39" E and 14" 54' 48" N (po in t  Ml. 

X. The l i n e  of t h e  f r o n t i e r  (para .  175)  

The Chamber f i x e s  the  l i n e  of t he  f r o n t i e r  between the  P a r t i e s  i n  
t h e  d isputed  a rea .  This l i n e  i s  reproduced, f o r  i l l u s t r a t i v e  
purposes,  on a rnap which i s  a compilat ion of f i v e  shee t s  of t he  
1:200,000 I G N  rnap and i s  annexed t o  t he  Judgment. 

X I .  Demarcation (para.  176)  

The Chamber i s  ready t o  accept  t he  t a s k  which t h e  P a r t i e s  have 
e n t r u s t e d  t o  i t ,  and t o  nominate t h r e e  e x p e r t s  t o  a s s i s t  them i n  the  
demarcation opera t ion ,  which i s  t o  take p lace  wi th in  one year of t he  
d e l i v e r y  of t h e  Judgment. I n  i t s  opinion, however, it i s  
inappropr i a t e  t o  make i n  i t s  Judgment t he  nomination requested by the  
P a r t i e s ,  which w i l l  be made l a t e r  by means of an  Order. 

X I I .  Provis ional . . .  



X I I .  Provisional  measures (paras.  177-178) 

The Judgment S t a t e s  t h a t  the  Order of 10 January 1986 ceases  t o  
be opera t ive  upon the  del ivery  of the  Judgment. The Chamber notes  
with s a t i s f a c t i o n  t h a t  the  Heads of S t a t e  of Burkina Faso and the 
Republic of Mali have agreed " to  withdraw a l 1  t h e i r  armed forces  from 
e i t h e r  s i d e  of the  disputed a r e a  and t o  e f f e c t  t h e i r  r e t u r n  t o  t h e i r  
respect ive  t e r r i t o r i e s " .  

X I I I .  Binding fo rce  of the  Judgment (para. 178) 

The Chamber a l s o  notes t h a t  the P a r t i e s ,  a l ready bound by 
A r t i c l e  94, paragraph 1, of the  Charter of the  United Nations, 
expressly declared i n  A r t i c l e  I V ,  paragraph 1, of the  Specia l  
Agreement t h a t  they "accept the  Judgment of the  Chamber ... a a  f i n a l  
and binding upon them". The Chamber i s  happy t o  record the  attachment 
of both P a r t i e s  t o  the  i n t e r n a t i o n a l  j u d i c i a l  process and t o  the  
peaceful  set t lement of disputes.  

X I I V .  Operative clause (para. 179) 

The t e x t  i s  given i n  f u l l  on pages 1-3 of t h i s  Communiqué. 



Annex 1 t o  P res s  Communiqué No. 86/18 

Summary of t h e  Opinions appended t o  the  
Judgment of t he  Chamber 

Separa te  Opinion of Judge ad hoc François  Luchaire 

Judge Luchaire voted f o r  t h e  ope ra t ive  provis ions  of the  Judgment 
because they  were founded upon reasoning of which t h e  l o g i c  i s  
unquest ionable,  b u t  he  does not  f u l l y  endorse some of its aspec t s  o r  
conclusions.  H e  has  t h e r e f o r e  found it necessary t o  comment on t h e  
fol lowing poin ts :  

1. The p r i n c i p l e  of t he  r i g h t  of peoples t o  self-determinat ion;  
f r e e  choice of s t a t u s  and consequences f o r  t h e  French t e r r i t o i r e s  
d'outre-mer of t h e  referendum held  on 28 September 1958. 

11. Acquiescence - es toppe l  - i n t e r p r e t a t i o n  of t he  Conakry 
communiqué. 

III. Reference t o  the  1932 boundaries drawn by t h e  French 
admin i s t r a t i on  on t h e  maps of t h e  period. La te r  documents 
i r r e l e v a n t  . 

I V .  Acquiescence a r i s i n g  from the  p a r t i c i p a t i o n  of Dioulouna i n  t he  
democratic process  i n  Sudan. 

V. P o s s i b i l i t y  of a l i n e  passing through Kobo - Fayando - 
Toussougou. D i f f i c u l t i e s  i n  r e l a t i o n  t o  Dourumgara and I n  Abao - 
Tin Kacham. 

Separa te  Opinion of Judge ad hoc Georges Abi-Saab 

Although he voted f o r  t h e  ope ra t ive  provis ions  of the  Judgment, 
Judge Abi-Saab cannot endorse c e r t a i n  a s p e c t s  of e i t h e r  t h e  Chamber's 
reasoning o r  i ts  conclusions.  

I n  p a r t i c u l a r ,  he d i s s o c i a t e s  himself from the  Judgment's 
t rea tment  of French c o l o n i a l  law, which, i n  h i s  opinion,  has  been 
analysed i n  excess ive  d e t a i l .  H e  a l s o  d i s s o c i a t e s  himself from t h e  
r o l e  a t t r i b u t e d  t o  l e t t e r  191  CM2 of 1935, t he  dec l a ra to ry  na tu re  of 
which i n  r e spec t  of pre-exis t ing t e r r i t o r i a l  boundaries he regards  a s  
a mere p o s s i b i l i t y ,  n o t  hardened t o  c e r t a i n t y  by any evidence. 

Judge Abi-Saab cons iders  t h a t  t he  dec i s ion  t o  base the  l i n e  i n  
t h e  Bé l i  reg ion  on t h a t  l e t t e r ,  which i s  simply a ve rba l  r e f l e c t i o n  of 
the  Blondel l a  Rougery map, amounts t o  g iv ing  t h i s  map the  s t a t u s  of a 
l e g a l  t i t l e ,  a l though according t o  i n  t h e  Judgment i t s e l f  maps i n  
themselves a r e  never s u f f i c i e n t  t o  c o n s t i t u t e  such a t i t l e .  

Having emphasized t h e  d i f f i c u l t i e s  which sometimes a r i s e  i n  
applying t h e  p r i n c i p l e  of u t i  p o s s i d e t i s ,  the  au thor  no te s  t h a t  t he  
Chamber has  adopted a poss ib l e  l e g a l  s o l u t i o n  wi th in  the  bounds of t he  
degrees of freedom whiih e x i s t  i n - t h e  case.  He cons iders  t h i s  l e g a l l y  
acceptab le ,  bu t  would have p re fe r r ed  another  approach, r e ly ing  t o  a 
g r e a t e r  e x t e n t  upon cons ide ra t ions  of equ i ty  i n f r a  legem i n  the  
i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h e  law, t h e  a r ea  concerned being a 
nomadic one a f f l i c t e d - b y  drought,  s o  t h a t  access  t o  water i s  v i t a l :  
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Croquis illustratif du tracé de l a  ligne adoptée 
par la Chambre (par. 175 de l'arrêt) 
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Voir par. 163 de l'zrrzt 
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Sketch-map illustrating the line adopted by 
the Chamber (para. 175 of the Judgrnent) 
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