
INTERNATIONAL COURT 
Peace Palace, 2517 K J  The Hague. Tel. 92 44  41. 

Telex 3 2 3 2 3  

OF JUSTICE 
Cables: Intercourt. The Hague 

uno fficial 
for rmmediats rslease 

No. 87/12 
27 May 1987 

The Court g i ~ r e s  i t s  Advisory Opinion on a n  Appl ica t ion  
f o r  Review of Judgement No. 333 of  t h e  United Nations 

Adminis t ra t ive  Tr ibuna l  

The fol lowing infor:mation i s  made a v a i l a b l e  t o  t h e  p r e s s  by t h e  
Reg i s t ry  of t h e  1nternat : ional  Court of J u s t i c e :  

Today, 27 May 1987, t h e  I n t e r n a t i o n a l  Court of J u s t i c e  de l ive red  i ts  
Advisory Opinion i n  t he  c a s e  concerning t h e  Appl ica t ion  f o r  Review of 
Judgement No. 333 of t h e  United Nations Adminis t ra t ive  Tribunal .  

The Court decided t:hat i n  Judgement No. 333 t h e  United Nations 
Adminis t ra t ive  Tr ibuna l  d i d  no t  f a i l  t o  e x e r c i s e  j u r i s d i c t i o n  ves t ed  i n  
i t  and d i d  no t  e r r  on any ques t i on  of law r e l a t i n g  t o  p rov i s ions  of t h e  
Char te r .  

The ques t i ons  submit ted t o  t h e  Court by t h e  Committee on 
Appl ica t ions  f o r  Review of Adminis t ra t ive Tr ibuna l  Judgements were a s  
fol lows:  

"(1) I n  i ts  Judgement No. 333 of 8  June 1984 ( A T / D E c / ~ ~ ~ ) ,  
d i d  t h e  United Nations Adminis t ra t ive  Tr ibuna l  f a i l  t o  e x e r c i s e  
j u r i s d i c t i o n  ves ted  i n  i t  by no t  responding t o  t h e  ques t i on  
whether a l e g a l  impediment e x i s t e d  t o  t h e  f u r t h e r  employment i n  
t h e  United Nations of t h e  Applicant a f t e r  t h e  exp i ry  of h i s  
c o n t r a c t  on 26 December 19831 

(2)  Did t h e  IJni ted Nat ions Adminis t ra t ive  Tr ibuna l ,  i n  
t h e  same Judgement No. 333, e r r  on ques t i ons  of law r e l a t i n g  t o  
p rov i s ions  of t he  Char te r  of t he  United Nations?" 

The Court decided as fol lows:  

A. Unanimously, the Court decided t o  comply wi th  t h e  t eques t  f o r  
an advisory  opinion.  



B. Unanimously, t h e  Court was of t he  opinion t h a t  t h e  
Uni t e d  Nations Admini s t r a t i v e  Tribunal ,  i n  i ts Judgement 
No. 333, d i d  no t  f a i l  t o  e x e r c i s e  j u r i s d i c t i o n  ves ted  i n  i t  
by not responding t o  t h e  ques t ion  whether a l e g a l  impediment 
e x i s t e d  t o  t h e  f u r t h e r  employment i n  t h e  United Nations of 
t he  Applicant a f t e r  t h e  expiry of h i s  fixed-term con t r ac t  on 
26 December 1983. 

C. By eleven vo te s  t o  t h r e e ,  t h e  Court w a s  of t h e  opinion t h a t  
t h e  United Nations Administrat ive Tribunal ,  i n  t h e  same 
Judgement No. 333, d i d  no t  e r r  on any ques t ion  of law 
r e l a t i n g  t o  t h e  provis ions  of t h e  Charter  of t h e  
United Nations. 

In  Favour: Pres ident  Nagendra Singh; Vice-President Mbaye; 
Judges Lachs, Ruda, E l i a s ,  Oda, Ago, Sette-Camara, 
Bedjaoui,  N i  Zhengyu, Tarassov. 

Against:  Judges Schwebel, S i r  Robert Jennings, Evensen. 

The Court was composed a s  fol lows:  Pres ident  Nagendra Singh; 
Vice-President Mbaye; Judges Lachs, Ruda, E l i a s ,  Oda, Ago, Sette-Camara, 
Schwebel, S i r  Robert Jennings,  Bedjaoui, N i  Zhengyu, Evensen and Tarassov. 

Judge Lachs appended a d e c l a r a t i o n  t o  t h e  Advisory Opinion. 

Judges E l i a s ,  Oda and Ago appended sepa ra t e  opinions t o  t h e  Advisory 
Opi n i  on. 

Judges Schwebel, S i r  Robert Jennings and Evensen appended d i s s e n t i n g  
opin ions  t o  t he  Advi so ry  Opinion. 

I n  t l i e i r  opinions t h e  judges concerned s t a t e  and expla in  t h e  
p o s i t i o n s  they adopted i n  regard t o  c e r t a i n  po in t s  d e a l t  wi th  i n  t h e  
Advisory Opinion ( f o r  a b r i e f  survey of t hese  opin ions ,  s e e  Annex he re to ) .  

The p r in t ed  t e x t  of t h e  Advisory Opinion and of t h e  sepa ra t e  and 
d i s s e n t i n g  opinions w i l l  become a v a i l a b l e  i n  a few weeks' time (o rde r s  
and e n q u i r i e s  should be addressed t o  t h e  D i s t r i b u t i o n  and Sa le s  Sec t ion ,  
Of f i ce  of t h e  United Nations,  1211 Geneva, 10 ;  t h e  Sa l e s  Sec t ion ,  
United Nations, New York, N.Y. 10017; o r  any appropr i a t e ly  s p e c i a l i z e d  
bookshop) . 

An a n a l y s i s  of t h e  Advisosy Opinion i s  given below: t h i s  has  been 
prepared by t h e  Regis t ry  f o r  t h e  use of t h e  p re s s  and i n  no way involves  
the'  responsi  bi li t y  of t h e  Court. It cannot be quoted agai n s t  t he  t e x t  of 
t h e  Opinion, of which i t  does not  c o n s t l t u t e  an i n t e r p r e t a t i o n .  



I h a l y s i s  of t he  Advisory Opinion -- 
1. Review of t he  procee!dings and summary of f a c t s  (paras .  1-22) 

The Court ou t l ines ;  t h e  success ive  s t ages  of t h e  proceedings before  
i t  (paras .  1-91 and sunimarizes t he  f a c t s  of t h e  ca se  a s  they emerge from 
the  reasons adduced i n  t h e  Judgesient of 8 J u l y  1984 i n  t h e  case 
concerning Yakimetz v. t h e  Secretary-General of t h e  United Nations, and 
as s e t  ou t  i n  t he  documents submitted t o  the  Tr ibunal  (paras .  10-18). 
The f a c t s  e s s e n t i a l  f o r  an  understanding of t h e  dec i s ion  reached by t h e  
Court a r e  as fol lows:  

M r .  Vladimir Victorovich Yakimetz ( r e f e r r e d  t o  i n  t he  Opinion a s  
" the Applicant")  was given a f ive-year  appointment (1977-1982) a s  Reviser  
i n  t he  Russian Trans l a t ion  Serv ice  of t he  United Nations. I n  1981, he  
was t r a n s f e r r e d  a s  Programme Of f i ce r  t o  t he  Programme Planning and 
Co-ordination Office.  A t  t h e  end of 1982, h i s  appointment was extended 
f o r  one year ,  exp i r ing  on 26 December 1983, and h i s  l e t t e r  of appointment 
s t a t e d  t h a t  he was "on secondment from the  Government of t he  Union of 
Soviet  S o c i a l i s t  ~ e p u b l i c s " .  (Para.  10 . )  

On 8 February 1983, t he  Ass i s t an t  Secretary-General f o r  Programme 
Planning and Co-ordination informed t h e  Applicant t h a t  i t  was h i s  
i n t e n t i o n  t o  reques t  an  ex tens ion  of h i s  c o n t r a c t  a f t e r  t he  cu r r en t  
c o n t r a c t  expired on 26 December 1983. On 9 February 1983, t h e  Applicant 
app l i ed  f o r  asylum i n  the United S t a t e s  of America; on 10 February he 
informed the  Permanent Representat ive of t h e  USSR t o  t h e  United Nations 
of h i s  a c t i o n ,  and s t a t e d  t h a t  he was r e s ign ing  from h i s  p o s i t i o n s  i n  the  
Soviet  Government. On the  same day, he n o t i f i e d  t h e  Secretary-General of 
h i s  i n t e n t i o n  t o  acquir 'e permanent r e s i d e n t  s t a t u s  i n  the  United S t a t e s  
of America. (Fara.  11.1 

On 2 5  October 1983 the  Applicant addressed a memorandum t o  the 
Ass i s t an t  Secretary-Gen~eral f o r  Programme Planning and Co-ordination, i n  
which he expressed the  liiope t l i a t  i t  would be found poss ib l e  on the  b a s i s  
of h i s  performance t o  rcxommend a f u r t h e r  ex tens ion  of h i s  c o n t r a c t  wi th  
the  United Nations,  "or even b e t t e r  a c a r e e r  appointment". On 
23 November 1983, t he  Dclputy Chief of S t a f f  Serv ices  informed t h e  
Applicant by l e t t e r  "upon i n s t r u c t i o n  by the  Off ice  of t h e  
Secretary-General" t h a t  i t  waç not  the  i n t ê n t i o n  of t h e  Organization t o  
extend h i s  fixed-term appointment beyond i ts  e x p i r a t i o n  d a t e ,  i . e . ,  
26 December 1983. On 29 November, t h e  Applicant p ro t e s t ed  aga ins t  t h e  
dec i s ion  and r e f e r r e d  t o  b i s  acquired r i g h t s  under General Assembly 
r e s o l u t i o n  371126, I V ,  paragraph 5,  which provjdes t h a t  " tha t  s t a f f  
members on fixed-term appointments upon completion of f i v e  years  of 
cont inuing  good s e r v i c e  s h a l l  be given every reasonable cons idera t ion  f o r  
a c a r e e r  appointment." (Para.  13.1 

On 1 3  December, the  Applicant requested t h e  Secretary-General t o  
review the  dec i s ion  not t o  extend h i s  appointment beyond i t s  e x p i r a t i o n  
d a t e ,  and aga in  invoked h i s  r i g h t s  under General Assembly 
r e s o l u t i o n  371126.  In  a Lc t t e r  dated 21 December 1983, t h e  Ass i s t an t  
Secretary-Genernl f ~ r  Personne l  Serv ices  r e p l i e d  t o  the  Applicant 's  
l e t t e r  of 1 3  December and advised him t h a t ,  f o r  t h e  reasons s t a t e d ,  t h e  
Secretnry-Gencrnl was maintajning the  dec l s ion  communicated i n  the l e t t e r  
of 2 3  November 1983. (lJarii- 1 4 -  ) 



On 6  January 1984, t h e  Applicant f i l e d  t h e  a p p l i c a t i o n  t o  t h e  
U n i  t e d  Nations Adminis t ra t ive  Tribunal  i n  r e s p e c t  of which Judgement 
No. 333 was given. (Para .  14.)  

The Applicant  then  made a  f u r t h e r  a p p l i c a t i o n  f o r  United Nations 
employment. (para .  15.)  

The Court no t e s  t h a t ,  a t  a p re s s  conference on 4  January 1984, t h e  
spokesman f o r  t h e  Secretary-General s a i d  t h a t  " i f  M r .  Yakimetz chose t o  
apply f o r  a p o s i t i o n  . . . he would be given every cons ide ra t i on  a long  w i t h  
o t h e r  a p p l i c a n t s  f o r  any pos i t ion" .  It a l s o  noted t h a t  t h e  
New York Times of t h e  same day c a r r i e d  an  a r t i c l e  dea l ing  wi th  t h e  
non-renewal of t h e  App l i can t ' s  c o n t r a c t ,  i n  which t h e  Executive A s s i s t a n t  
t o  t h e  Secretary-General was quoted a s  having s a i d  t h a t  " to  have t h e  
c o n t r a c t  extended ... Sovie t  consent  was e s s e n t i a l .  But, he s a i d ,  ' t h e  
Sov ie t s  r e fused ' . "  Commenting on t h a t  r e p o r t  i n  a le t ter  t o  t h e  
New York Times da ted  24 January 1984, t h e  Under-Secretary-General f o r  
Adminis t ra t ion  and Management pointed ou t  t h a t  "a person who i s  on loan 
r e t u r n s  t o  h i s  government u n l e s s  t h a t  government ag rees  otherwise".  
(Para.  16. ) 

Followi ng t h i  s summary of t h e  f  a c t s ,  t h e  Opinion p re sen t s  t h e  
p r i n c i p a l  con ten t ions  of t h e  Applicant  and of t h e  Respondent a s  
sumrnarized by t h e  Tr ibuna l ,  and l is ts  t h e  l e g a l  i s s u e s  which t h e  Tr ibuna l  
s t a t e d  were involved i n  t h e  ca se  (paras .  17 t o  19) .  It then g ives  a 
b r i e f  a n a l y s i s  of Judgement No. 333, (paras .  20 and 211, t o  which i t  
r e t u r n s  subsequent ly  i n  more d e t a i l .  

II. The competence of t h e  Court t o  g ive  an advisory  opinion,  and t h e  
p r o p r i e t y  of doing s o  (paras .  23 t o  27) 

The Court r e c a l l s  t h a t  i ts  competence t o  d e l l v e r  an  advisory  opinion 
a t  t h e  r eques t  of t h e  Commi t t e e  on Appl ica t ions  f o r  review of 
Admi n i  st r a t i v e  Tr ibuna l  Judgements i s derived f rom s e v e r a l  provi si ons: 
A r t i c l e  11, paragraphs 1 and 2, of t h e  S t a t u t e  of t h e  Tribunal ,  
A r t i c l e  96 of t h e  Char te r  and Article 65, paragraph 1, of t h e  S t a t u t e  of 
t h e  Court. It has a l r e a d y  had occasion t o  examine t h e  ques t ion  of i ts  
competence under t h e s e  p rov i s ions ,  whether t h e  r eques t  f o r  opinion W 
o r i g i n a t e d ,  a s  i n  t h e  presen t  case ,  from an  a p p l i c a t i o n  by a s t a f f  member 
( ~ p i l i c a t i o n  f o r  ~ e v i e i  of Judgement No. 158 of t h e  ~ n i t e d  Nations 
Adminis t ra t ive  Tr ibuna l ,  Fas l a  ca se ,  1973) o r  from an  a p p l i c a t i o n  by a 
member S t a t e  (Appl ica t ion  f o r  Review of Judgement No. 273 of t h e  
Uni t e d  Nations Admi n i  s t r a t i v e  Tr ibuna l ,  Morti shed ca se ,  1982). I n  both 
c a s e s ,  i t  concluded t h a t  i t  possessed competence. I n  t h e  presen t  ca se ,  
i t s  view i s  t h a t  t h e  ques t i ons  addressed t o  i t  a r e  c l e a r l y  l e g a l  
ques t i ons  a r i s i n g  wi th in  t h e  contex t  of t h e  Committee's a c t i v i t i e s .  
(Paras .  23 and 2 4 . )  

A s  f o r  t h e  p rop r i e ty  of g iv ing  an opinion,  i t  is c l e a r l y  
e s t a b l i s h e d ,  according t o  t h e  Court,  t h a t  t h e  power confer red  by 
A r t i c l e  65 of t h e  S t a t u t e  i s  of a  d j ç c r e t i o n a r y  c h a r a c t e r ,  and a l s o  t h a t  
t h e  reply  of t h e  Court t o  a  r eques t  f o r  an advisory  opinion r e f l e c t s  i t s  
p a r t i c i p a t i o n  i n  t h e  a c t i v i t i e s  of t h e  United Nations and, i n  p r i n c i p l e ,  



should not  be re fused .  I n  t h e  present  case ,  i t  cons iders  i n  any event  
t h a t  t h e r e  is  c l e a r  l e g a l  j u s t i f i c a t i o n  f o r  r ep ly ing  t o  t he  two ques t ions  
put  t o  i t  by t h e  Committee. It r e c a l l s  t h a t ,  I n  i ts  1973 Opinion, i t  
subjec ted  t h e  machinery e s t ab l i shed  by A r t i c l e  11 of t h e  S t a t u t e  of t he  
Admini s t r a t i v e  Tri  bunad t o  c r i  t i  c a l  examinati on. Whi l e  renewing some of 
i ts r e s e r v a t i o n s  a s  t o  t h e  procedure e s t ab l i shed  by t h a t  A r t i c l e ,  t h e  
Court,  anxious t o  secuire t h e  judl c i a l  p ro t ec t ion  of of f i c i a l s ,  concludes 
t h a t  i t  should g ive  an  advisory  opinion i n  t h e  case .  (Paras.  25 and 26.) 

I n  i t s  Advisory Clpinions of 1973 and 1982, t h e  Court e s t a b l i s h e d  t h e  
p r i n c i p l e  t h a t  ï t s  rol ,e  i n  review proceedings w a s  no t  " to  r e t r y  t h e  c a s e  
and t o  a t tempt  t o  s u b ç t i t u t e  I t s  own opinion on t h e  m e r i t s  f o r  t h a t  of 
t h e  Tribunal".  That plrinciple must cont inue t o  guide i t  i n  t h e  present  
case .  I n  p a r t i c u l a r ,  i t should not  express  a  view o r  t h e  co r r ec tnes s  of 
otherwise of any f i n d i n g  of t he  Tribunal ,  un l e s s  i t  is  necessary t o  do so  
i n  o rde r  t o  r e p l y  t o  t he  ques t ions  put t o  I t .  (Para.  27.) 

111. F i r s t  ques t ion  (paras .  28-58) 

The f i r s t  ques t ion  put  t o  t h e  Court i s  worded a s  follows: 

"1. I n  i t s  Judgement No. 333 of 8  June 1984 (AT/D~c/333), 
dl  d  t h e  lJni t ed  Nations Administrat ive Tr ibunal  f  a i l  t o  e x e r c i s e  
j u r i s d i c t i o n  ves ted  i n  i t  by not  responding t o  t h e  ques t ion  
whether a  l e g a l  impediment exi  ç ted  t o  t h e  f  u r the r l  employment 
i n  t h e  United Nations of t h e  Appll can t  a f t e r  t h e  expi ry  of h i  s 
c o n t r a c t  on 26 December 19831 

I n  hi s a p p l i c a t i o n  t o  t h e  Admini s t r a t l v e  Tribunal ,  t h e  Applicant 
contended t h a t  " t h e r e  was no l e g a l  bar  t o  h i s  e l i g i b i l i t y  f o r  a  new 
fixed-term con t r ac t "  o r  t o  a  probat ionary appointment lead ing  t o  a  c a r e e r  
appointment. He claimed t o  have a  " l e g a l l y  and morally j u s t i f i a b l e  
expectancy of continued U.N. employment, and a  r i g h t  t o  reasonable 
cons ide ra t ion  f o r  a c a r e e r  appointment". Before t h e  Tribunal ,  t h e  
Secretary-General s t a t e d  t h a t  t h e r e  w a s  no l e g a l  impediment t o  t h e  g ran t  
of a  c a r e e r  appointment,  and a s s e r t e d  t h a t  t h e  con te s t ed  dec i s ion  had 
been taken a f t e r  cons ide ra t ion  of a l 1  the  circumstances i n  t h e  case.  
This ,  he contended, c o n s t i t u t e d  "reasonable cons idera t ion"  wl th in  t h e  
meaning of t he  General Assembly r e s o l u t i o n  37/126 ( s e e  above, p. 41, 
given t h a t  t h e  Applicant had no " r igh t"  t o  "favourable  cons ide ra t ion  f o r  
a  c a r e e r  appointment" .  (Paras .  29 and 30. )  

l ~ h e  Qpj ni on iiote,s a  d i  screpancy between t h e  Engli sh  and French 
t e x t s ,  pointirig out t h a t  t h e  words "obs tac le  j u r id ique  au  renouvellement 
de  l 'engagement" - aypearing i n  t he  French vers ion  inc lude  both a  ca se  of 
prolongat ion of an e x i s t i n g  c o n t r a c t ,  and t h a t  of an appointment d i s t i n c t  
from t h e  pre-exi s t i n g  crontractual r e l a t i  onship (para .  28). 



Before t h e  Tr ibuna l ,  t h e  Applicant made no re fe rence  t o  t h e  
r ecogn i t i on  by t h e  Secretary-General t h a t  t h e r e  was no l e g a l  impediment, 
bu t  took i s s u e  wi th  t h e  s ta tement  t h a t  "reasonable cons idera t ion"  had 
been given.  H e  argued t h a t  i f  t h e  Secretary-General was under t h e  
impress ion ,  a s  t h e  l e t t e r  of 21 December 1983 and t h e  s ta tements  made by 
c e r t a i n  s e n i o r  o f f i c i a l s  i n d i c a t e d  ( see  above, pp. 4 and 51, t h a t  any 
ex t ens ion  of t h e  Appl ican t ' s  appointment without  t h e  consent of t h e  
government which had seconded him was beyond t h e  scope of  h i s  
d i s c r e t i o n a r y  power, t h i s  would have prevented him from giv ing  every 
reasonable  cons ide ra t i on  t o  a  c a r e e r  appointment. The Applicant 
t h e r e f o r e  reques ted  t h e  Tr ibuna l  t o  f i n d  t h a t  t h e  view which a c t u a l l y  was 
h e l d  a t  t h a t  t i m e  - t h a t  a  secondment d id  .give r i s e  t o  a  l e g a l  impediment 
t o  any f u r t h e r  employment - was i n c o r r e c t ,  s o  t h a t  no "considerat ion" on 
t h a t  b a s i s  could be "reasonable"  w i t h i n  t he  meaning of r e s o l u t i o n  371126, 
and reques ted  it t o  f i n d  t h a t  t h e r e  was no l e g a l  impediment t o  h i s  
f u r t h e r  employment a f t e r  t h e  expi ry  of h i s  c o n t r a c t  on 26 December 1983. 
The Applicant he ld  t h a t  t h e  Tribunal  had not  responded t o  h i s  p lea  on 
t h a t  p o i n t ,  and t h e  Court i s  now requested t o  s t a t e  whether i n  t h a t  
regard  i t  f a i l e d  t o  e x e r c i s e  j u r i s d i c t i o n .  (Paras .  31 and 32.) 

The Court cons ide r s  t h a t  t h e  T r ibuna l ' s  handl ing of t he  ques t ion  of 
t h e  " l e g a l  impediment" is  not  e n t i r e l y  c l e a r .  The reason f o r  t h i s ,  
accord ing  t o  t he  Court,  i s  t h a t  it was obl iged t o  d e a l  f i r s t  wi th  o t h e r  
con ten t ions  set o u t  by t h e  Applicant.  As a ma t t e r  of l o g i c ,  t he  Tribunal  
d e a l t  f i r s t  wi th  t h e  ques t i on  whether t he  Applicant had a  " j u s t i f i a b l e  
expectancy of cont inued United Nations employment" - i n  o t h e r  words, 
whether t h e r e  was a  " l e g a l  expectancy" i n  t h a t  connect ion,  s i n c e  i f  such 
an  expectancy e x i s t e d  t h e  Secre ta ry-Genera l  would have been obl iged t o  
provide cont inu ing  employment t o  t he  Applicant w i th in  t he  
United Nations.  The Tr ibuna l  found t h a t  t h e r e  was no l e g a l  expectancy. 
On t h e  one hand, the  consent  of t h e  n a t i o n a l  government concerned would 
have been requi red  f o r  t h e  renewal of t h e  previous c o n t r a c t ,  which was a  
secondment c o n t r a c t ,  and on t h e  o t h e r  hand, according t o  S t a f f  
Rule 104.12 - ( b ) ,  f i xed  term appointments c a r r y  no expectancy of renewal 
o r  of conversion t o  any o t h e r  type  of appointment. The Tribunal  a l s o  
he ld  t h a t  t h e  Secretary-General had given reasonable  cons ide ra t i on  t o  t h e  
App l i can t ' s  c a se ,  pursuant t o  s e c t i o n  I V ,  paragraph 5, of 1 

General  Assembly r e s o l u t i o n  371126, but  without  say ing  so  e x p l i c i t l y .  
(Paras .  33 t o  37.) 

An a n a l y s i s  of t he  judgement t h e r e f o r e  shows t h a t ,  f o r  t h e  Tr ibuna l ,  
t h e r e  could be no l e g a l  expectancy, but n e i t h e r  was t h e r e  any l e g a l  
impediment t o  "reasonable  cons idera t ion"  being g iven  t o  an  a p p l i c a t i o n  
f o r  a  c a r e e r  appointment. According t o  t h e  Tribunal  t h e r e  would have 
been no l e g a l  impediment t o  such a n  appointment i f  t h e  Secretary-General,  
i n  t h e  e x e r c i s e  of h i s  d i s c r e t i o n ,  had seen f i t  t o  o f f e r  one. 
(Paras .  38-41.) 

The Court no t e s  t h a t  t h e  r e a l  complaint of t h e  Applicant aga ins t  t he  
Tribunal  w a s ,  r a t h e r  t han  f a i l i n g  t o  respond t o  t h e  ques t ion  whether 
t h e r e  was a  l e g a l  impediment t o  h i s  f u r t h e r  employrnent, t h a t  i t  paid 
i n s u f f i c i e n t  a t t e n t i o n  t o  t h e  i n d i c a t i o n s  t h a t  t h e  Secretary-General  had 
thought t h a t  t h e r e  a  l e g a l  impediment, s o  t h a t  t he  "reasonable  
cons ide ra t i on"  e i t h e r  never  took p lace  o r  was v i t i a t e d  by a  b a s i c  
assumption - t h a t  t h e r e  was an  impediment - which was l a t e r  conceded t o  
be i n c o r r e c t .  Mere t h e  Court reca1l.s t h a t  i n  app rop r i a t e  cases  i t  is  



e n t i t l e d  t o  look behind t h e  s t r i c t  terms of t h e  ques t i on  a s  presented t o  
i t  ( I n t e r p r c t a t i o n  of t h e  Agreement of 25 March 1951 between- t he  WHO and 
Egypt, i 9 8 0 ) ,  provided i ts  re formula t ion  remains w i t h i n  t h e  l i m i t s  of t h e  
powers of the  r eques t i ng  body. I n  t h e  presen t  ca se ,  without  going beyond 
t h e  l i m i t s  of t h e  ground of ob j ec t i on  contemplated by A r t i c l e  11 of t h e  
T r ibuna l ' s  S t a t u t e  and upheld by t h e  Cornmittee ( f a i l u r e  t o  e x e r c i s e  
j u r i s d i c t i o n ) ,  i t  i s  open t o  t h e  Court t o  r e d e f i n e  t h e  po in t  on which i t  
i s  a s s e r t e d  t h a t  t he  Tr ibuna l  f a i l e d  t o  e x e r c i s e  i t s  j u r i s d i c t i o n ,  if 
t h i s  w i l l  enable  it t o  g ive  guidance on t h e  l e g a l  ques t ion  r e a l l y  i n  
i s s u e .  It thus  seems t o  t h e  Court e s s e n t i a l  t o  examine not  only whether 
t h e  Tr ibuna l  f a i l e d  t o  examine t h e  ques t ion  of t h e  l e g a l  impediment t o  
t h e  Applicant" f u r t h e r  employment - a s  it i s  reques ted  t o  do - but  a l s o  
whether t h e  Tribunal  omit ted t o  examine t h e  Sec re t a ry -Gene ra l ' s  b e l i e f  i n  
t h a t  r ega rd ,  and t h e  pos s ib l e  impact of t h a t  b e l i e f  on h i s  a b i l i t y  t o  
g ive  "every reasonable  cons ide ra t i on"  t o  a  c a r e e r  appointment. I f  i t  can 
be e s t a b l i s h e d  i n  t h l s  ca se  wi th  s u f f i c i e n t  c e r t a i n t y  t h a t  t h e  Tr ibuna l  
addressed i t s  mind t o  t h e  ma t t e r s  on which t h e  Appl ican t ' s  conten t ions  
were based, t h e r e  was no f a i l u r e  t o  e x e r c i s e  j u r i s d i c t i o n  i n  t h a t  
r e s p e c t ,  whatever may be thought of t he  conclusion it reached i n  t h e  
l i g h t  of t h e  information a v a i l a b l e  t o  It. (Paras .  42 t o  47.) 

The Court r e f e r s  f i r s t  t o  t h e  a c t u a l  t e x t  of t h e  T r ibuna l ' s  
Judgement, which d i d  not  d e a l  s p e c i f i c a l l y  wi th  t h e  ques t i on  of t h e  
e x i s t e n c e  of a  " l e g a l  impediment". It does n o t  however conclude from 
t h i s  t h a t  i t  f a i l e d  t o  address  i ts  mind t o  t h i s  ques t ion .  What t h e  
Judgement s t a t e s  i s  t h a t ,  i n  t he  T r ibuna l ' s  view, t h e  Secretary-General  
could take  t h e  dec is ion  t o  o f f e r  t h e  Applicant a  c a r e e r  appointment,  bu t  
was n o t  bound t o  do s o .  It fol lows from t h i s  t h a t  t h e  Tribunal  was 
c l e a r l y  dec id ing ,  though by i m p l i c a t i o n ,  t h a t  t h e r e  was no a b s o l u t e  l e g a l  
impediment which had suipposedly i n s p i r e d  t h e  d e c i s i o n  no t  t o  g ive  t h e  
Applicant a  c a r e e r  appointment. I n  s o  doing t h e  Tr ibuna l  t h e r e f o r e  
responded t o  t h e  Appl ican t ' s  p l ea  t h a t  it should be adjudged t h a t  t h e r e  
was no l e g a l  impediment t o  t he  con t inua t ion  of h i s  s e r v i c e .  (para .  48.) 

The Court then r e f e r s  t o  a  s ta tement  by t h e  Pres ident  of t h e  
Adminis t ra t ive  Tr ibuna l ,  M r .  Ustor ,  appended t o  the  Judgement, and t o  t h e  
d i s s e n t i n g  opinion of another  member of t h e  Tr ibuna l ,  t h e  Vice-Presidenr 
M r .  Kean. It seems t o  t he  Court impossible  t o  conclude t h a t  t h e  Tr ibuna l  
d i d  no t  address  i t s  mind t o  t h e  l s s u e s  which were s p e c i f i c a l l y  mentioned 
by M r .  Ustor and M r .  Kean a s  the  grounds f o r  t h e i r  disagreement wi th  p a r t  
of t h e  judgement r e l a t i n g  t o  t h e  " i e g a l  impediment" and t o  t h e  
"reasonable  cons idera t ion" .  The Tr ibuna l ,  a s  a body represen ted  by t h e  
ma jo r i t y  which voted i n  favour of t he  Judgement, must have drawn i t s  own 
conc lus ions  on these  i s s u e s ,  even if these  conc lus ions  were no t  s p e l t  ou t  
a s  c l e a r l y  i n  the Judgement a s  they ought t o  have been. (Paras .  49 
t o  57.) 

A s  t o  t he  ques t ion  whether "every reasonable  cons ide ra t i on"  was i n  
f a c t  g iven ,  t he  Tribunal  decided t h i s  i n  t h e  a f f i r m a t i v e .  ï h e  Court ,  
cons ider ing  t h a t  i t  i s  not  e n t i t l e d  t o  s u b s t i t u t e  i t s  own opinion f o r  
t h a t  of t h e  Tribunal  on t h e  m e r i t s  of t h e  ca se ,  does no t  f i n d  i t  poss ib l e  
t o  uphold t he  conten t ion  t h a t  t h e  Secretary-Generai d id  not g ive  "every 
rcasonable  cons ide ra t t on"  t o  t h e  Appl ican t ' s  c a s e ,  i n  implementation of 
r e s o l u t i o n  371126, becciuse he Eel ieved t h a t  t h e r e  was a  " l e g a l  
impedirnent" . 



The Court,  a f t e r  due a n a l y s i s  of t h e  t e x t  of Judgement No. 333 of 
t h e  Tr ibunal ,  cons iders  t h a t  t he  Tribunal  d id  not f a i l  t o  exe rc i se  
j u r i s d i c t i o n  ves ted  i n  i t  by not  responding t o  t h e  quest ion whether a  
l e g a l  impediment ex i s t ed  t o  t he  f u r t h e r  employment i n  t h e  United Nations 
of t h e  Applicant a f t e r  t h e  expi ry  of h i s  con t r ac t  on 26 December 1983. 
Accordingly, t he  answer t o  t he  f i r s t  ques t ion  put  t o  i t  by the  Committee 
must be i n  t h e  negat ive .  (Para.  58.)  

I V .  Second ques t ion  (paras .  59 t o  96) 

The ques t ion  i s  worded a s  fol lows:  

"2 . )  Did t h e  United Nations Administrat ive Tribunal ,  i n  
t h e  same Judgement No. 333, e r r  on ques t ions  of law r e l a t i n g  t o  
provis ions  of t h e  Charter  of t h e  United Nations?" 

Concerning the  na tu re  of i t s  t a s k ,  t he  Court r e c a l l s  t h a t  the  
i n t e r p r e t a t i o n ,  i n  gene ra l ,  of S ta f f  Regulat ions and Rules is not  i t s  W' 
bus iness ,  bu t  t h a t  it is t h e  bus iness  of t he  Court t o  judge whether t h e r e  
i s  a con t r ad ic t ion  between a  p a r t i c u l a r  i n t e r p r e t a t i o n  o r  app l i ca t ion  of 
them by t h e  Tr ibunal  and any of t h e  provis ions  of t h e  Charter  of t h e  
United Nations. It is  a l s o  open t o  t h e  Court t o  judge whether t h e r e  is  
any c o n t r a d i c t i o n  between t h e  Tr ibunal ' s  i n t e r p r e t a t i o n  of any o the r  
r e l evan t  t e x t s  such a s ,  i n  t h i s  case ,  General Assembly r e s o l u t i o n  37/126, 
and any of t h e  provis ions  of t he  Charter.  (Paras .  59 t o  61.) 

The f i r s t  p rovis ion  of t h e  Charter  i n  r e spec t  of which t h e  Applicant 
contends t h a t  t he  Tr ibunal  made an  e r r o r  of law i s  A r t i c l e  101, 
paragraph 1, which provides t h a t  "The s t a f f  [of  t h e  S e c r e t a r i a t ]  s h a l l  be 
appointed by t h e  Secretary-General under r egu la t ions  e s t ab l i shed  by the  
General Assembly". More s p e c i f i c a l l y ,  t h e  Applicant 's  complaint bears  
upon t h e  r o l e  which ought t o  have been played by the  Appointment and 
Promotion Board, bu t  which was unable t o  play because no proposa1 ever  
reached i t ,  wi th  t h e  r e s u l t  t h a t  i t  never had a  chance t o  consider  h i s  
case.  The Applicant presented t h i s  as one element of t h e  d e n i a l  of 
"reasonable cons idera t ion"  of h i s  case.  The Tribunal  found t h a t  it  was 
" l e f t  t o  t h e  Respondent t o  dec ide  how every reasonable cons idera t ion  f o r  W 
a c a r e e r  appointment should be given t o  a  s t a f f  member" and t h a t  t h e  
Respondent tiad "the s o l e  a u t h o r i t y  t o  decide what c o n s t i t u t e d  ' reasonable 
cons idera t ion ' " .  On t he  b a s i s  of t h i s  passage the  Applicant contends 
t h a t  t h i s  i s  a  ques t ion  of law r e l a t i n g  t o  A r t i c l e  101, paragraph 1, of 
t h e  Charter .  (Paras .  62 t o  69.) 

The Court i n t e r p r e t s  t he  above-quoted passage a s  meaning t h a t  i t  was 
f o r  t h e  Secre ta ry-Genera l  t o  dec ide  what process  c o n s t i t u t e d  "reasonable 
cons idera t ion" ,  and not t h a t  t he  only t e s t  of reasonableness  was what t he  
Secretary-General thought t o  be reasonable.  Indeed t h e  Tribunal has  
nowhere s t a t e d  t h a t  t he  Secretary-General possesses  un fe t t e r ed  
d i s c r e t i o n .  Nevertheless ,  t h e  Tribunal  d id  accept  as s u f f i c i e n t  a  
s ta tement  by t h e  Secretary-General t h a t  t he  "reasonable cons idera t ion"  
requi red  by r e s o l u t i o n  37/126 had been given. It d i d  no t  r equ i r e  t h e  
Secretary-General t o  f u r n i s h  any d e t a i l s  of when and how i t  was given,  
l e t  a lone  c a l l i n g  f o r  evidence t o  t h a t  e f f e c t .  Because the  t e x t s  do no t  
s p e c i f y  which procedures a r e  t o  be followed i n  such a  case ,  the  Court i s  
unable t o  regard t h i s  i n t e r p r e t a t i o n  a s  i n  con t r ad ic t ion  wi th  
A r t i c l e  101, paragraph 1, of t he  Charter .  (Paras.  70 t o  73.) 



The Secretary-General has  a l s o  a s s e r t e d  t h a t  t h e  dec i s ion  taken i n  
t h i s  c a s e  was " l eg i t ima te ly  motivated by t h e  Secretary-General ' s  
percept ion  of t h e  in t e i r e s t s  of t h e  Organizat ion t o  which he properly gave 
precedence over competing i n t e r e s t s " .  The Tr ibunal  need not  have 
accepted t h i s ;  it might have regarded t h e  s ta tements  quoted by t h e  
Applicant a s  evidence tshat t he  problem of secondment and the  l ack  of 
government consent  had been allowed t o  dominate more than  t h e  
Secretary-General was ready t o  admit. That was not  however t he  view i t  
took. It found t h a t  t h e  Secre ta ry-Genera l  "exercised h i s  d i s c r e t i o n  
properly".  Whether o r  n o t  t h i s  was a n  e r r o r  of judgment on the  
Tr ibuna l ' s  p a r t ,  what is  c e r t a i n  is  t h a t  it  was not  a n  e r r o r  on a  
ques t ion  of law r e l a t i n g  t o  A r t i c l e  101, paragraph 1, of t h e  Charter .  
The e s s e n t i a l  po in t  i s  t h a t  t h e  Tribunal  d i d  not  abandon a l 1  claim t o  
t e s t  t h e  e x e r c i s e  by t h e  Secretary-General of h i s  d i s c r e t i o n a r y  power 
a g a i n s t  t h e  requirernents of t h e  Charter.  On t h e  con t r a ry ,  i t  re-affirmed 
t h e  need t o  check any " a r b i t r a r y  o r  cap r i c ious  exe rc i se"  of t h i s  power. 
(Paras .  74 and 75.) 

The Applicant clajtms t h a t  t h e  Tribunal  committed an  e r r o r  of law 
r e l a t i n g  t o  A r t i c l e  100, paragraph 1, of t he  Char te r ,  which provides: 

"In the  performance of t h e i r  d u t i e s  t h e  Secretary-General 
and the  s t a f f  shaltl no t  seek o r  rece ive  i n s t r u c t i o n s  from any 
government o r  frorn any o t h e r  a u t h o r i t y  e x t e r n a l  t o  the  
Organizat ion.  They s h a l l  r e f r a i n  from any a c t i o n  which might 
r e f l e c t  on t h e i r  p o s i t i o n  a s  i n t e r n a t i o n a l  o f f i c i a l s  
r e spons ib l e  only t:o t h e  Organizat ion."  

The Applicant does not  a l l e g e  t h a t  i n  r e fus ing  him f u r t h e r  
employment t h e  Secretary-General w a s  merely ca r ry ing  out  t h e  i n s t r u c t i o n s  
of a  government, bu t  cons iders  t h a t  t he  s ta tements  made by sen io r  
o f f i c i a l s  a s  mentioned above (pp. 4 and 5) i nd i ca t ed  t h a t  t h e  
Secretary-General be l ieved  t h a t  f u r t h e r  employment was impossible  without  
t h e  consent of t h e  App:Licantls government - which has been shown t o  be 
unt rue  - and t h a t  t he  Tr ibunal  concluded t h a t  t h i s  was indeed the  b e l i e f  
of t h e  Secretary-General.  The Court does not  f i n d  i t  poss ib le  t o  uphold 
t h i s  con ten t ion ,  s i n c e  it does not  consider  t h e  Tr ibunal  t o  have reached 
t h a t  conclusion.  (Paras .  76 t o  78.) 

The Applicant a l l e g e s  a  f a i l u r e  t o  observe A r t i c l e  101, paragraph 3 ,  
of t h e  Char te r ,  which provides : 

"The paramount cons ide ra t ion  i n  t he  employment of the  
s t a f f  and i n  t h e  de te rmina t ion  of t he  cond i t i ons  of s e r v i c e  
s h a l l  be the  n e c e s s i t y  of secur ing  t h e  h ighes t  s tandards  of 
e f f i c i e n c y ,  cornpetence, and i n t e g r i t y .  Due regard s h a l l  be 
paid t o  the imporitance of r e c r u i t i n g  the  s t a f f  on a s  wide a  
geographical  b a s i s  a s  poss ib le . "  



He a s s e r t s  t h a t  t h e  Tr ibunal ' s  Judgement f a i l e d  t o  weigh t h e  mandate 
of t h a t  A r t i c l e  a g a i n s t  o t h e r  f a c t o r s ,  and t h a t  i t  made meri t  subserv ien t  
t o  o t h e r  cons idera t ions .  X t  i s  c l e a r  t h a t  t h e  expression " the  paramount 
cons ide ra t i  on" i s not  synonymous w i  t h  " the s o l e  considerat ion",  and i t i s 
f o r  t h e  Secretary-General t o  balance t h e  va r ious  cons idera t ions .  It was 
not  f o r  t h e  Tribunal ,  no r  is  i t  f o r  t h e  Court, t o  s u b s t i t u t e  i t s  own 
apprec i a t ion  of t h e  problem f o r  h i s .  The Secretary-General 's  dec i s ion  
cannot be s a i d  t o  have f a i l e d  t o  r e spec t  t h e  "paramount" cha rac t e r  of t he  
cons ide ra t ions  mentioned i n  A r t i c l e  101, paragraph 3, simply because he 
took i n t o  account a l1  t h e  circumstances of t h e  case  i n  order  t o  g ive  e f f e c t  
t o  t h e  i n t e r e s t s  of t h e  Organization. (Paras .  79 t o  82.) 

I n  t ak ing  h i  s deci  si on, t h e  Secretary-General had taken account of 
" the  even t s  of 10  February 1983" ( t h e  d a t e  of t h e  Applicant 's  communication 
informlng t h e  Soviet  Government t h a t  he was r e s ign ing  from i ts  se rv i ce )  
"and t h e r e a f t e r " .  The Tr ibunal  examined t h i s  ma t t e r - in  t h e  context  of t h e  
new c o n t r a c t u a l  r e l a t i o n s h i p  "which, according t o  t h e  Applicant,  had been 
c rea t ed  between himself and t h e  United Nations on t h a t  date".  For h i s  
p a r t ,  t h e  Secretary-General denied t h a t  "a cont inuing r e l a t i o n s h i p  wi th  a  
n a t i o n a l  government i s  a  c o n t r a c t u a l  ob l iga t ion  of any fixed-term s t a f f  
member - seconded o r  not"  and t h a t  t h e  Appl icant ' s  continued employment 
d i d  no t  imply t h a t  a new c o n t r a c t u a l  r e l a t i o n s h i p  had been crea ted .  The 
Tr ibunal  comments on t h e  s ign i  f  i cance of n a t i  ona l  ti e s ,  and expresses  
d isapproval  of t h e  Secretary-General ' s  above-quoted remarks. It does not  
apparent ly  cons ider  them c o n s i s t e n t  wi th  t h e  i d e a s  found s h o r t l y  beforehand 
i n  Judgement No. 326 (Fischman) which r e f e r r e d  t o  a "widely-held b e l i e f "  
expressed i n  a  r e p o r t  t o  t h e  F l f t h  Committee of t h e  General Assembly, t o  
t h e  e f f e c t  t h a t  s t a f f  members who break t h e i r  t i e s  wi th  t h e i r  home 
c o u n t r i e s  can no longer  claim t o  f  u l f i  1 t h e  condi t i o n s  governing employment 
i n  t h e  United Nations. The Tribunal  adds t h a t  tus p o s i t i o n  must cont inue 
t o  provide an e s s e n t i a l  guidance i n  t h i s  n a t t e r .  The Court here  observes 
t h a t  t h i s  "widely-held b e l i e f "  amounts t o  t he  views expressed by some 
de l ega te s  t o  t h e  F i f t h  Committee i n  1953 a t  t h e  Eighth Session of t h e  
General Assembly, and never  ma te r i a l i zed  i n  an Assembly r e so lu t ion .  
(Paras .  83-85.) 

The Court a l s o  no te s  t h a t  t h e  r e l evan t  passage jn  Judgement No. 333 i s  
not  e s s e n t i a l  t o  t h e  reasoning of t h e  dec i s ion ,  bu t  t h a t  t h e  Court has a  d 
duty t o  poin t  ou t  any e r r o r  "on a  quest ion of law r e l a t i n g  t o  t he  
provis ions  of t h e  Charter  of t h e  United Nations" whether o r  not  such e r r o r  
a f f e c t e d  t h e  d isposa1  of t h e  case .  However, having considered the  r e l evan t  
passage of t h e  Judgment, (para .  XII ) ,  t h e  Court i s  unable t o  f i n d  t h a t  t he  
Tr ibunal  t h e r e  committed an e r r o r  of law " r e l a t i n g  t o  t h e  provis ions  of the 
Charter" .  For t he  Secretary-General,  t h e  change of n a t i o n a l i t y  was an a c t  
having no s p e c i f i c  l e g a l  o r  admin i s t r a t i ve  consequences. The Tribunal  
upheld t h e  Secretary-General ' s  main content ion ,  but a t  t h e  same time 
pointed out  t h a t  according t o  one view, t h e  change of n a t i o n a l i t y  was not  
n e c e s s a r i l y  such an a c t ,  but  one which i n  some circumstances may adverse ly  
e f f e c t  t he  i n t e r e s t s  of t he  United Nations. This i s  very f a r  £rom saying 
t h a t  a  change o r  attempted change of n a t i o n a l i t y  may be t r e a t e d  a s  a  f a c t o r  
outweighing the  "paramount cons idera t ion"  de£ ined by A r t i c l e  101, 
paragraph 3, of t h e  Charter ;  t h i s  i s  what t h e  Applicant accuses t h e  
Secretary-General of having done, but t h e  Tribunal  d ld  not agree wi th  him, 
s j n c e  i t  e s t ab l i shed  t h a t  "reasonable cons idera t ion"  had taken place.  
(Paras .  86 t o  92) 



The Applicant a s s e r t s  t h a t  t h e  Tribunal  e r r e d  on a quest ion of l a w  
r e l a t i n g  t o  A r t i c l e  8 of t h e  Charter ,  which is worded a s  fol lows:  

"The United Nations s h a l l  p lace  no r e s t r i c t i o n s  on t h e  
e l i g i  b i l i  t y  of men and women t o  p a r t i c i p a t e  i n  any capaci t y  and 
under cond i t i ons  of e q u a l i t y  i n  i t s  p r i n c i p a l  and subs id i a ry  

11 organs . 
The Applicant propounds a novel view of t h a t  A r t i c l e ,  t h a t  i t  

p r o h i b i t s  "any r e s t r i c t i o n  on t h e  e l i g i b i l i t y  of any person". The Court 
exp la ins  why i t  is  noit c a l l e d  upon t o  d e a l  wi th  t h i s  conten t ion ,  s o  t h a t  
A r t i c l e  8, even i n  t h e  wide i n t e r p r e t a t i o n  contended f o r  by t h e  
Applicant ,  has no relevance whatever. (Para.  93.) 

The Applicant a s s e r t s  t h a t  t h e  Tribunal  e r r e d  on a ques t ion  of law 
r e l a t i n g  t o  A r t i c l e  2 ,  paragraph 1, of t h e  Char te r ,  namely: "The 
Organizat ion i s  based on t h e  p r i n c i p l e  of t h e  sovere ign  equal i  t y  of a l 1  
i ts  Members", coupled wi th  A r t i c l e  100, paragraph 2: 

"2. Each Meuiber of t h e  United Nations undertakes t o  
r e spec t  t he  excl i is ively i n t e r n a t i o n a l  c h a r a c t e r  of t h e  
r e s p o n s i b i l i t i e s  of t h e  Secretary-General and t h e  s t a f f  and not  
t o  seek t o  i n f luence  them i n  t h e  d ischarge  of t h e i r  
respons i  bi li ti e s .  " 

The complaint here  examined appears  t o  be t h a t  a c e r t a i n  government 
brought pressure  t o  bear on t h e  Secretary-General con t r a ry  t o  
A r t i c l e  100, paragraph 2, of t h e  Charter .  I n  t h a t  event ,  even i f  t h e r e  
had been evidence (whiich t h e r e  w a s  n o t )  t h a t  a member S t a t e  had behaved 
i n  v i o l a t i o n  of t h a t  A r t i c l e  of t h e  Char te r ,  t h e  Tribunal  would not  have 
been j u s t i f i e d  i n  making any f ind ing  i n  t h a t  r e s p e c t ,  and could not  
t h e r e f o r e  be c r i t i c i s e d  f o r  no t  doing so .  The Court can t h e r e f o r e  s e e  no 
p o s s i b i l i t y  of an  e r r o r  of law by t h e  Tribunal  r e l a t i n g  t o  A r t i c l e  2 and 
A r t i c l e  100, paragraph 2, of t h e  Charter.  (Paras .  94 t o  96.) 

I n  r e spec t  of t h e  second ques t ion  put  t o  i t  i n  t h i s  case ,  t h e  Court 
concludes t h a t  the  Tribunal ,  i n  i ts Judgement No. 333, d id  not e r r  on any 
ques t ion  of Law r e l a t i ~ n g  t o  t h e  provis ions  of t h e  Charter.  The r e p l y  t o  
t h a t  ques t ion  a l s o  must t h e r e f o r e  be i n  t h e  negat ive .  (Para.  96.) 

The complete text: of t h e  ope ra t ive  paragraph (para .  97) w i l l  be 
f  ound below : 

THE COUKT, 

Uecides t o  comply w i  t h  t h e  reques t  f o r  an  advisory  opinion;  



1s of the  opinion 

(1) with regard t o  Question 1, 

Unanimously 

That the  United Nations Administrative Tribunal,  i n  its Judgement - 
No. 333 of 8 June 1984 ( A T / D E c / ~ ~ ~ ) ,  did not f a i l  t o  exerc ise  
j u r i s d i c t i o n  vested i n  i t  by not responding t o  the  question whether a 
l e g a l  impediment exis ted  t o  the  f u r t h e r  employment i n  the  United Nations 
of t h e  Applicant a f t e r  the  expiry of h i s  fixed-term contrac t  on 
26 December 1983; 

(2 )  with regard t o  Quest ion II, 

By eleven votes t o  th ree ,  

That the  United Nations Administrative Tribunal ,  i n  the  same - 
Judgement No. 333, d id  not e r r  on any quest ion of law r e l a t i n g  t o  the 
provisions of the  Charter of t h e  United Nations. 

I N  FAVOUR: President Nagendra Singh; Vice-President Mbaye, 
Judges Lachs, Ruda, El ias ,  Oda, Ago, Sette-Camara, 
Bed jaoui ,  N i  and Tarassov 

AGAINST: Judges Schwebel, S i r  Robert Jennings and Evensen. 



Annex t o  Press  Communiqué No. 87/12 

Summary of d e c l a r a t i o n ,  opinions and d i s s e n t i n g  opin ions  
appended t o  Advisory Opinion 

Declara t ion  of Judge Lachs: - 
Judge Lachs r e c a l l s  t h a t  when i n  1973 t h e  Court f i r s t  had occasion t o  

g ive  an  Advisory Opinion. concerning a judgement of t h e  United Nations 
Administrat ive Tr ibunal ,  he appended a s  Pres ident  of t h e  Court a d e c l a r a t i o n  
express ing  t h e  hope t h a t  new procedures would be introduced so  as t o  improve 
and harmonize the  admin i s t r a t i ve  p r o t e c t i o n  o f f e r e d  s t a f f  members of 
i n t e r n a t i o n a l  organiza t ions .  Note was taken of h i s  remarks i n  t h e  
General Assembly and the  I n t e r n a t i o n a l  C i v i l  Serv ice  Commission, s o  t h a t  s t e p s  
were taken towards harmonizing t h e  procedures of t h e  Administrat ive Tr ibunals  
of t he  United Nations and t h e  I n t e r n a t i o n a l  Labour Organisat ion and t h e  
even tua l  es tab l i shment  of a s i n g l e  t r i b u n a l  t o  cover a l1  s t a f f  i n  t h e  
United Nations family. Af t e r  express ing  g r a t i f i c a t i o n  t h a t  t he  remarks of a 
Member of t h e  Court should have begun t o  bear f r u i t  i n  t h i s  way, Judge Lachs 
u t t e r s  the  hope t h a t  t h i s  year  t h e  General Assembly w i l l  cease  postponing 
examination of t h e  Secre ta ry-Genera l ' s  l a t e s t  r e p o r t  on t h e  s u b j e c t  and w i l l  
t ake  some concre te  s t e p s  towards the  envisaged goal .  

Separate  opinion of Judge E l i a s :  

I n  h i s  s epa ra t e  opin ion ,  Judge E l i a s  urges t h e  General Assembly t o  
recons ider  t h e  system of r e f e r r i n g  Administrat ive Tribunal  ca ses  t o  t h e  
Court f o r  review. Af t e r  examining the  t e x t s  and t h e  previous cases  of 
t h i s  k ind ,  he emphasizes t h e  need f o r  a f l e x i b l e  procedure t o  enable  t h e  
Court t o  r a i s e  a l 1  l e g a l  i s s u e s  considered r e l e v a n t  and necessary f o r  t h e  
proper d i sposa1  of t h e  problem before  i t .  He o u t l i n e s  a poss ib l e  system 
comprising a Tr ibunal  of F i r s t  Ins tance  and t h e  Administrat ive Tribunal  
S i t t i n g  a s  a cou r t  of appea l ,  which would e n t a i 1  a r e c a s t  of t h e  present  
S t a t u t e  of t h e  Administrat ive Tribunal .  Judge E l i a s  a l s o  comments on t h e  
Court ' s  power i n  advisory  cases  t o  determine t h e  r e a l  meaning of t h e  
ques t ions  i t  has  t o  answer, and on the  problems r a i s e d  i n  t he  case  a s  t o  
"reasonable cons ide ra t ion"  under General Assembly r e s o l u t i o n  371126, 
secondment, and the  d i s c r e t i o n  t o  be exerc ised  by t h e  Secretary-General 
i n  ma t t e r s  of t h i s  kind. 

Separate  opinion of Judge Oda: 

Judge Oda th inks  t h a t  ques t ion  1 has been erroneously based i n  t he  
l i g h t  of t he  ambivalent provenance of the  d r a f t i n g  of t he  ques t ion  i n  t h e  
Committee on Appli.cations. I f  t he  United Nations Administrat ive Tr ibunal  
d id  no t  respond t o  "the ques t ion  whether a l e g a l  impediment ex i s t ed  t o  
f u r t h e r  employment ..." t o  M r .  Yakimetz's f u r t h e r  employment i n  t h e  
United Nations, t h i s  d i d  not  appear t o  him t o  be r e l evan t  t o  t h e  i s s u e  of 
whether the  Tr ibunal  f a i l e d  t o  e x e r c i s e  j u r i s d i c t i o n .  

With.. . 



With regard t o  ques t ion  2 ,  Judge Oda th inks  t h a t  on t h e  i s s u e  of 
whether t h e  Tr ibunal  e r r ed  on a ques t ion  of l a w  r e l a t i n g  t o  the  
p rov i s ions  of t h e  United Nations Charter ,  t h e  present  Court i s  expected, 
i n  t he  l i g h t  of t he  process  of amending t h e  Tr ibunal ' s  S t a t u t e  i n  1955, 
t o  func t ion  a s  a n  a p p e l l a t e  cou r t  vis-à-vis t h e  Tribunal  and t h e  Court 
should have examined the  mer i t s  no t  only of t h e  Judgement a s  such bu t  
a l s o  of t h e  d e c i s i o n  of t h e  Secretary-General  no t  t o  cont inue 
Mr. Yakimetz's con t r ac t .  From t h i s  po in t  of view Judge Oda holds  t h a t ,  
i n  view of t h e  S t a f f  Rules and t h e  r e l e v a n t  General Assembly r e so lu t ions ,  
Mr. Yakimetz d i d  no t  have a l e g a l  expectancy f o r  f u r t h e r  s e r v i c e  with t h e  
United Nations towards t h e  end of 1983 a t  t he  expi ry  of h i s  c o n t r a c t ,  
whi le  the  u n c e r t a i n t i e s  of h i s  s t a t u s ,  caused by h i s  a p p l i c a t i o n  f o r  
asylum i n  t h e  United S t a t e s  and h i s  a l l e g e d  r e s igna t ion  from any ps t  i n  
the  Sovie t  Government i n  February 1983, could l e g i t i m a t e l y  have been a 
f a c t o r  considered by t h e  Secretary-General  i n  exe rc i s ing  h i s  d i s c r e t i o n  
regarding the  employment of United Nations s t a f f .  Judge Oda s t a t e s  t h a t  
t h e  Tribunal  d i d  not  e r r  on any poin t  of law r e l a t i n g  t o  t h e  provis ions  
of t he  United Nations Charter  i n  s o  f a r  a s  t h e  Tribunal  d i d  i n  f a c t  
uphold t h e  dec i s ion  of t h e  Secretary-General which can be j u s t i f i e d  i n  
t h e  l i g h t  of the  l a t i t u d e  g iven  t o  him i n  t h i s  respec t .  

Separa te  opinion of Judge Ago: 

Judge Ago exp la ins  i n  h i s  s epa ra t e  opinion why, d e s p i t e  c e r t a i n  
r e s e r v a t i o n s ,  he d id  not  d i s s o c i a t e  himself from the  negat ive answers 
g iven  by the  Court t o  both the  f i r s t  and the  second ques t ions .  H e  states 
t h e  reasons f o r  t h e  r e l a t i v e  d i s s a t i s f a c t i o n  he f e e l s  i n  t h i s  case ,  and 
on each occasion when t h e  Court i s  c a l l e d  upon t o  g ive  a n  advisory  
opinion i n  t h e  context  of proceedings f o r  review of a dec i s ion  of a n  
Administrat ive Tribunal .  While recognizing t h e  n e c e s s i t y  i n  p r i n c i p l e ,  
of a review procedure, he does not  be l i eve  t h a t  t h e  e x i s t i n g  system i s  
t h e  most app ropr i a t e  one f o r  t he  p a r t i c u l a r  ends i n  view. This  system 
r e l i e s  upon a committee of which t h e  extremely broad composition, and t h e  
type  of procedure followed do not  correspond very c l o s e l y  t o  those of a 
body e n t r u s t e d  wi th  j u d i c i a l ,  o r  a t  l e a s t  quas i - jud ic i a l  func t ions .  Its 
competence i s  moreover confined t o  c e r t a i n  clear ly-defined l e g a l  a spec t s ,  
wi th  t h e  r e s u l t  t h a t  t h e  judgements of t h e  Administrat ive Tribunal  a r e  
u l t ima te ly  beyond the  reach of any genuine j u d i c i a l  review, no t  only a s  
regards  t h e i r  l e g a l  a s p e c t s  but a l s o  a s  regards  t h e i r  f a c t u a l  a s p e c t s ,  
which a r e  o f t e n  of g r e a t  importance. It cannot t h e r e f o r e  be claimed t h a t  
t h e  e x i s t i n g  system f u l l y  safeguards both the  over r id ing  i n t e r e s t s  of t h e  
United Nations a s  an  organiza t ion  and t h e  l e g i t i m a t e  claims a t  l a w  of i ts  
s t a f f  members. 

Judge Ago t akes  t he  view t h a t  the  only remedy f o r  t h i s  s i t u a t i o n  
would be the  i n t r a d u c t i o n  of a second-t ier  admin i s t r a t i ve  cou r t  wi th  
competence t o  review the  dec i s ions  of t he  f i r s t - t i e r  cou r t  i n  a l 1  t h e i r  
l e g a l  and f a c t u a l  a spec t s .  This second-t ier  cou r t  could exe rc i se  
j u r i s d i c t i o n  wi th  regard t o  a l 1  t he  e x i s t i n g  admin i s t r a t i ve  t r i b u n a l s ,  
and thus  achieve the  un i f i ed  j u r i s d i c t i o n  which has  proved d i f f i c u l t  t o  
c r e a t e  a t  t he  lower l e v e l .  

Dissenting..  . 



Dissent ing opinion of Judge Schwebel: 

In  d i s s e n t i n g  from t h e  Court ' s  opinion,  Judge Schwebel disclaimed 
t h e  Court ' s  p o s i t i o n  th.at  i t s  proper r o l e  i n  t h i s  c l a s s  of case  i s  not  t o  
s u b s t i t u t e  i t s  own opin.ion on the  mer i t s  f o r  t h a t  of t he  Administrat ive 
Tribunal.  On t h e  con t r a ry ,  t h e  United Nations General Assembly, i n  
i n v e s t i n g  t h e  Court with t h e  a u t h o r i t y  t o  review judgements of t he  
Administrat ive Tribunal on t h e  ground of e r r o r  of l a w  r e l a t i n g  t o  
p rov i s ions  of t h e  United Nations Char te r ,  had intended t h a t  t he  Court 
should determine t h e  mer i t s  of t h e  ca se ,  and do s o  wi th  binding force .  
The General Assembly had empowered t h e  Court t o  a c t  a s  the  f i n a l  
a u t h o r i t y  on i n t e r p r e t a t i o n  of t h e  Charter  and of s t a f f  r egu la t ions  based 
thereon.  One such r egu la t ion  - enacted by General Assembly 
r e s o l u t i o n  371126, I V ,  paragraph 5 - was p r e c i s e l y  i n  i s s u e  i n  t h i s  case.  

By the  terms of t h a t  r e g u l a t i o n ,  t he  Secretary-General was bound t o  
have g iven  M r .  Yakimetz "every reasonable cons idera t ion"  f o r  a c a r e e r  
appointment. I n  f a c t ,  Mr. Yakimetz was g iven  no such cons idera t ion .  The 
terms of t h e  Secretary-General ' s  correspondence wi th  M r .  Yakimetz 
demonstrate t h a t  the  Secretary-General took t h e  p o s i t i o n  a t  t he  ope ra t ive  
t ime t h a t  M r .  Yakimetz's candidacy f o r  a c a r e e r  appointment could not  be 
considered because h i s  c o n t r a c t  "was concluded on the  b a s i s  of a 
secondment from ... n a t i o n a l  c i v i l  s e r v i c e , "  accordingly having "no 
expectancy ... of conversion t o  any o the r  type  of appointment". Thus 
M r .  Yakimetz's name could not  be forwarded " ' f o r  reasonable cons ide ra t ion  
f o r  c a r e e r  appointment ' ". In  Judge Schwebel's view, t he  in fe rence  which 
t h e  Administrat ive Tribunal  purpor t s  t o  f i n d  i n  t h i s  correspondence 
suppor t ing  i t s  conclusi 'on t h a t  t he  Secretary-General neve r the l e s s  d i d  
g ive  M r .  Yakimetz's candidacy every reasonable cons ide ra t ion  i s  
f a n c i f u l .  

Two surrounding circumstances empbasize how insuppor tab le  t h e  
Administrat ive Tr ibunal ' s  conclusion is.  F i r s t ,  s h o r t l y  a f t e r  
Mr. Yakimetz res igned  h i s  p o s i t i o n s  with t h e  Sovie t  Government, t h e  
Secretary-General  barreid him from e n t e r i n g  United Nations premises. It 
i s  d i f f i c u l t  t o  be l ieve  t h a t ,  a t  one and t h e  same time, during a per iod 
f o r  a l 1  of which Mr. Ya'klmetz remained barred from h i s  o f f i c e  and t h e  
United Nations corridoris and c a f e t e r i a ,  he w a s  being g iven  every 
reasonable cons ide ra t ion  f o r  a c a r e e r  appointment a t  t h e  end of t h e  
period which he was debarred from serv ing  ou t  on United Nations 
premises. 

The second f a c t o r  i s  t h a t  t h e  Secretary-General f a i l e d  t o  
acknowledge, l e t  a lone  a c t  upon, t h e  a p p l i c a t i o n  f o r  a permanent 
appointment which M r .  Yi3kimetz submitted on 9 January 1984, days a f t e r  
t h e  e x p i r a t i o n  of h i s  flxed-term appointment. That l a c k  of r e a c t i o n  
sugges ts  t h a t  no cons ide ra t ion  was g iven  t o  l i i s  app l i ca t ion .  I f  t h e r e  i s  
another  explana t ion  of t he  Secretary-General 's  f a i l u r e  t o  respond, i t  has  
not  been forthcoming. 

The r e s u l t a n t  erroirs of law a r e  t h ree :  

1. The Secretary-Gtrneral was bound t o  g ive  M r .  Yakimetz's c a r e e r  
appointment "every reasonable cons idera t ion"  pursuant t o  a General 
Assembly r egu la t ion  binding upon him, enacted i n  pursuance of t h e  

Assembly's.. . 



Assembly's a u t h o r i t y  providing t h a t  t h e  s t a f f  s h a l l  be appointed "under 
r e g u l a t i o n s  e s t a b l i s h e d  by the  General Assembly" (Art. 101, para.  1 ) .  He 
d id  n o t ,  but t h e  Tribunal  e r r e d  i n  f i nd ing  - without f a c t u a l  b a s i s  - t h a t  
he did.  By not  r equ i r ing  the  Secretary-General t o  a c t  i n  accordance with 
a  r egu la t ion ,  t h e  Tribunal  committed an  e r r o r  of law r e l a t i n g  t o  a  
Charter  provis ion .  

2. The Administrat ive Tribunal  i nd ica t ed  t h a t  "the ques t ion  of h i s  
s u i t a b i l i t y  a s  a n  i n t e r n a t i o n a l  c i v i l  s e rvan t "  was r a i s ed  by 
M r .  Yakimetz's attempted change of n a t i o n a l i t y .  It he ld  t h a t  " e s s e n t i a l  
guidance" i s  provided by t h e  "widely he ld  b e l i e f "  expressed i n  a  United 
Nations committee t h a t  i n t e r n a t i o n a l  o f f i c i a l s  who e l e c t  " to  break t h e i r  
t i e s  wi th  [ t h e i r ]  country could no longer  claim t o  f u l f i l  t h e  condi t ions  
governing employment i n  t he  United Nations". However, A r t i c l e  101, 
paragraph 3 ,  of t h e  Charter  provides t h a t  t h e  paramount cons idera t ion  i n  
t h e  employment of s t a f f  s h a l l  be secur ing  t h e  h ighes t  s tandards  of 
e f f i c i e n c y ,  competence and i n t e g r i t y .  Nat iona l i ty  i s  not  a  Charter  
c r i t e r i o n .  The Tr ibunal ' s  holding t h a t  M r .  Yakimetz's attempted change 
of n a t i o n a l i t y  put i n t o  quest ion h i s  s u i t a b i l i t y  f o r  continued United - 
Nations s e r v i c e  t ransgressed  a  Charter  provis ion ,  s i n c e  i t  i n v e s t s  
n a t i o n a l i t y  wi th  an  e s s e n t i a l i t y  o r  paramountcy which c o n f l i c t s  wi th  t h e  
terms of A r t i c l e  101, paragraph 3. B e l i e f s  expressed i n  United Nations 
committees a r e  not  sources of law; s t i l l  l e s s  may they derogate  from t h e  
terms of the  Charter .  

3. The Secretary-General ac t ed  i n  the  apparent convic t ion  t h a t  
M r .  Yakimetz could not  be considered f o r  a  c a r e e r  appointment i n  t h e  
absence of t he  consent of the  Sovie t  Government, and thereby gave such 
consent a  de te rmina t ive  weight. He accordingly f a i l e d  t o  f u l f i l  h i s  
o b l i g a t i o n  under A r t i c l e  100, paragraph 1, of t he  Charter  t o  " r e f r a i n  
from any a c t l o n  which might r e f l e c t "  on h i s  pos i t i on  a s  an  i n t e r n a t i o n a l  
o f f i c i a 1  " respons ib le  only t o  the  Organization" because, i n  e f f e c t ,  he 
ceded r e s p o n s i b i l i t y  i n  t h i s  respec t  t o  a  "government ... o r  a u t h o r i t y  
e x t e r n a l  t o  the  Organization". The f a i l u r e  of t he  Administrat ive 
Tribunal  t o  a s s i g n  t h i s  e r r o r  c o n s t i t u t e s  an  e r r o r  of law r e l a t i n g  t o  a 
Charter  provis ion .  

Dissent ing opinion of Judge S i r  Robert Jennings: 

Judge S i r  Robert Jennings,  i n  h i s  d i s s e n t i n g  opinion,  was of the  
view t h a t  t he  quest ion r e a l l y  i n  i s s u e  i n  t h e  case was whether t h e  
Tr ibunai  was r i g h t  i n  holding t h a t  the  Secretary-General had given every 
reasonable cons ide ra t ion  t o  M r .  Yakimetz's a p p l i c a t i o n  f o r  a  c a r e e r  
appolntment with the  United Nations, a s  the  Secretary-General agreed he 
w a s  bound t o  do under General Assembly r e s o l u t i o n  371126, I V ,  
paragraph 5. 

A s  t o  the f i r s t  ques t ion  asked of the  Court f o r  i t s  advisory  
opinion,  Judge Jennings was content  t o  agree ,  o r  a t  l e a s t  not  t o  
d i sag ree ,  wi th  t he  majori ty  opinion t h a t  t he  Tribunal  had not  f a i l e d  t o  
exe rc i se  i t s  j u r i s d i c t i o n  over whether t h e r e  was any l e g a l  impediment t o  
Mr. Yakimetz's appointment; t h i s ,  however, f o r  t he  reason t h a t  d i f f e r e n t  
views on so a b s t r a c t  and conceptual  a  problem might be held without 
necessary commital one way o r  the  o the r  t o  the  answer t o  be given t o  the 
quest ion t h e  Court was r e a l l y  c a l l e d  upon t o  decide. 



On t h e  second ques' t ion f o r  t h e  Cour t ' s  opinion,  which d i r e c t l y  
r a i s e d  the  c e n t r a l  i s s u e  of t h e  case ,  S i r  Robert f e l t  bound t o  d i s s e n t  
because, i n  h i s  view, t h e  Tribunal  was wrong i n  f i nd ing  t h a t  t h e  
Respondent had g iven  every reasonable cons ide ra t ion  t o  the  ques t ion  of a 
c a r e e r  appointment f o r  Mr. Yakimetz; and t h i s  f o r  two reasons. F i r s t ,  
t he  Respondent had provided no evidence of t h e  way i n  which h i s  dec i s ion  
had been made, o r  of any reasons f o r  i t .  Slmply t o  accept  h i s  s ta tement  
t h a t  proper cons ide ra t ion  had been given,  without  ob jec t ive  evidence of 
i t s  having been done, was subversive of a system of j u d i c i a l  c o n t r o l  of 
admin i s t r a t i ve  d i s c r e t i o n .  Second, such evidence as t h e r e  w a s  pointed 
the  o t h e r  way, because t h e  Respondent's l e t t e r ,  of 21 December 1983, t o  
M r .  Yakimetz simply d id  not  aJ-low of any supposed "p la in  inference"  t h a t  
"reasonable cons ide ra t ion"  had been g iven;  on t h e  con t r a ry  i t  s t a t e d  
e x p l i c i t l y ,  though erroneously,  t h a t  because M r .  Yakimetz had been on 
secondment by t h e  USSR Government i t  was not  poss ib le  t o  cons ider  him f o r  
any f u r t h e r  appointment without  t h a t  Government's agreement. 

In  holding,  t h e r e f o r e ,  t h a t  t h e  Secretary-General  had g iven  
reasonable  cons ide ra t ion  t o  such a n  appointment, the  Tr ibunal  had e r r e d  
i n  r e l a t i o n  t o  provis ions  of t h e  United Nations Char te r ,  because t h e  
General Assembly's r e s o l u t i o n  37/126 was p a r t  of t he  corpus of l a w  
intended t o  implement t h e  Charter  provis ions  concerning t h e  s t a t u s  and 
independence of the  i n t e r n a t i o n a l  c i v i l  s e rv i ce .  

Dissent ing opinion of Judge Evensen: 

I n  h i s  d i s s e n t i n g  lopinion Judge Evensen agrees  wi th  t h e  
Advisory Opinion i n  regard t o  t he  f i r s t  ques t ion  addressed t o  t he  Court 
by t h e  United Nations Clommittee on Applicat ions.  The United Nations 
Administrat ive Tr ibunal  d id  not  f a i l  t o  e x e r c i s e  j u r i s d i c t i o n  by no t  
responding t o  t h e  ques t ion  whether a l e g a l  impediment e x i s t e d  f o r  t h e  
f u r t h e r  employment of Mr. Yakimetz . 

I n  regard t o  the  second ques t ion  Judge Evensen holds  the  opinion 
t h a t  t h e  Administrat ive Tribunal  i n  i t s  Judgement No. 333 e r r ed  on 
ques t ions  of l a w  relat i lng t o  the  provis ions  of t h e  United Nations 
Charter .  Although t h e  United Nations Secre ta ry-Genera l  e x e r c i s e s  
d i s c r e t i o n a r y  powers i n  t he  appointment of t h e  United Nations s t a f f ,  
c e r t a i n  c r i t e r i a  must be reasonably complied with.  Among these  
cond i t i ons  a r e  those  l a i d  d o m  i n  General AssembLy r e s o l u t i o n  37/126 t o  
t h e  e f f e c t  t h a t  a s t a f f  member, upon completion of a fixed-term 
appointment of f i v e  years  of cont inuing good s e r v i c e ,  s h a l l  be given 
"every reasonable cons ide ra t ion  f o r  a c a r e e r  appointment". Nor has 
s u f f i c i e n t  a t t e n t i o n  been paid t a  the requirements contained i n  t h e  S t a f f  
Rules and S t a f f  RegulatLons t o  t h e  e f f e c t  t h a t  i n  f i l l i n g  vacancies  t h e  
f u l l e s t  regard s h a l l  be had t o  the q u a l i f i c a t i o n s  and experience of the  
perçons a l r eady  i n  t h e  s e r v i c e  of t h e  United Nations. M r .  Yakimetz had 
the  unqual i f ied  recommendation of h i s  supe r io r  f o r  a c a r e e r  appointment. 

I n  s p i t e  thereof  M:c. Yakimetz was placed on involuntary  and 
i r rde f in i t e  leave  of absence. He wos denied acces s  t o  t he  premises of t h e  
United Nations inc luding  h i s  o f f i c e  and t h e  United Mations c a f e t e r i a  
while  he w a s  s t i l l  holding a v a l i d  c o n t r a ç t  of employment. 



I n  Judge Evensen's opinion t h e  Administrative Tribunal erred i n  
acquiescing i n  the Secretary-General's f a i l u r e  t o  apply the  
adminis t ra t ive  r u l e s  and regulat ions binding upon him according t o  
A r t i c l e  101, paragraph 1, of the  Charter. The Tribunal fu r the r  er red  
i n  not f inding t h a t  the  administrat ive measures taken against  
M r .  Yakimetz were inconsis tent  with Ar t i c le  100 of the  Charter; and 
it erred  under Ar t i c le  101, paragraph 3, of t h e  Charter i n  t r e a t i n g  - 
a t  least where career  appointments a r e  concerned - government consent 
a s  a paramount considerat ion.  




