
CASE CglNeElRPJXNG BORDER AND TRANSBORIIER ARMED ACTIONS 
(NICARAGUA V. H O R I D W )  (JURISDICTION M D  ADMISSIBILITY) 

Judgment of 20 December 1988 

In this judgment, delivered in the case mincerning Border P'act of Bogota to entertain the Application filed by the 
and Transborder Anned Actions (Nicaragua v. Honduras), Cmvemment of the Republic of Nicaragua on 28 July 
the Court found. unanimously, that it hat1 jurisdiction to 1986; 
entertain the Ap~licabion fild- by ~icam$$a and, unani- "(2) Unanimously, 
mously, that that Application was admissible. 

"Finds that the Application of Nicaragua is admissible." 

The complete text of the operative clause ~of the Judgment . 
is as follows: The Court was composed as follows: President Ruda; 

Vice-President Mbaye; Jdges Lachs, Elias, Oda, Ago, 
“T#E COURT, Schwebel, Sir Robert Jennings, Bedjaoui, Ni, Evensen, 
" ( 1 )  Unanimously, Tarassov, Guillaume and Shahabuddeen. 
"Finds that it has jurisdiction under Article XXXI ofthe Judge Nagendm Singh, who died unexpectedly on 1 1 
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December 1988 had participated fully in the: case up to the jurisdiction made by the Parties under Article 36 of the Stat- 
date of his death. Ute of the Court. Nicaragua claims to be entitled to found 

jurisdiction on a Honduran Declaration of 20 February 1960, 
:c while Honduras asserts that that Declaration has been modi- 

. , * fied by a subsequent Declaration, made on 212 May 1986 and * " deposited with the Secretary-General of the United Nations 
prior to the filing of the Application by Nicaragua. 

Judge Lachs appended a tleclaration, and Judges Oda, Since: in relations between the States parties to the Pact of 
Schwebel and Shahabuddeen appended sepm:ate opinions to BogotB, that Pact is governing, the Court first examines the 
the Judgment. questioil whether it has jurisdiction under Article XXXI of 

In these opinions the Judges concerned stated and thePact. 
explained the position they adopted in regard to certain 
points dealt with in the Judgment. B . The Pact of Bogotd 

(paras. 28-47) 

:r Honduras maintains in its Memorial that the Pact "does 
* * not provide any basis for the jurisdiction of the . . . Court" 

and puts forward two series of arguments in support of that 
statement. 

Proceedings and Submissions of the Parties 
(paras. 1-15) (i) Article XXXI of the Pact of Bogotd 

The Court begins by recal~itulating the various stages in (paras. 29-41) 
the proceedings, recalling that the present c:ase concerns a ~ i ~ ~ ~ ,  its interpretation of ~ ~ ~ i ~ l ~  XXXI of.the hct is that, 
dispute between Nicaragua and Honduras regarding the for a Sf:ate party to the Pact which has made a declaration alleged activities of armed bands, said to be operating from under Article 36, paragraph 2, of the Statute, the extent of the 
Honduras, on the border benveen Honduras and Nicaragua jurisdiction of the Court under Article XXXI of the Pact is 
and in ~icaraguan territory. bit the suggestion of Honduras, determined by that declaration, and by any reservations 
agreed to by ~icaragua, the present phase of1:he ~rmeedings appended to it. It also maintains that any modification or is devoted, in accordance with an Order maib by the Court of such a declaration which is valid under h i c l e  
on 22 October 1986, solely to1 the issues of the jurisdiction of 36, paragraph 2, of the statute is equally effective under 
the Court and the admissibility of the Applics~tion. Article XXXI of the Pact. Honduras has, however, given two 

successive interpretations of Article XXXZ, claiming ini- 
Burden of Proof tially that to afford jurisdiction it must be supplemented by a 
(para. 16) declaration of acceptance of compulsory jurisdiction and 

subsequently that it can be so supplemented but need not be. 
I. The Question of the Jurisdiction of the #Court to Enter- The court considers that the fimt interpretation advanced fain the Dispute 

(paras. 17-48) by Honduras- that Article XXXI must be supplemented by a 
declaration-is incompatible with the actual terms of the 
Article. As regards the second Honduran interpretation, the 

A. The two titles of juristi'iction relied on: Court notes the two readings of Article XXXI proposed by 
(paras. 17-27) the ParRies: as a treaty provision conferring jurisdiction in 

Nicaragua refers, as the basis of the juriisdict:ion of the accordance with Article 36, paragraph 1, of the Statute or as 
Court, to a collective declaration of acceptance of compulsory juris- 

provisions of Article of the PdCt OfE)ogotsl and diction under paragraph 2 of that Article. Even on the latter 
to the Declarations made by the Republic ofNicaragua and interpretation, however, the declaration, having been incor- 

porated into the Pdct of Bogota, can only be modified in 
the of Honduras res~ctivel~l,  the accordmcc with the provided for in the Pact itself. 

jurisdiction of the Court as provided for in h i d e  36. Howev,sr, Micle XXXI nowhere envisages that the paragraphs 1 and 2, respectively of the Statute'" taking entered into by the parties to the Pact might be 
Article XXXI of the Pact of Elogot6 provides as follows: amended by means of a unilateral declaration made subse- 

"In conformity with Article 36, paragraph 2, of the quently under the Statute, and the reference to Article 36, 
Statute of the International Court of Justice:, the High Con- paragraph 2, of the Statute is insufficient in itself to have that 
trasting Parties declare that they recognizjs, in relation to effect. 
-any other Anerican State, the jurisdiction ofthe Court as The fact that the Pact defines with precision the obligations 
com~ulsory i~sofacto, without h e  necesisity of mY SPe- of the parties lends particular significance to the absence of 
cid agreement SO long as the present Treaty is in force, in my intlication of that kind. The commitlnent in Article 
all disputes of ajuridical nature that arise anon&J them con- =XI applies ratione materiae to the disputes enumerated in 
cerning: that text; it relates ratione personae to the American States 

"(a) the interpretation of a treaty; parties to the Pact; it remains valid ratione temporis for as 
"(b) any question of international law; long as that instrument itself remains in force between those 

States. Moreover, some provisions of the Treaty (Arts. V, VI "(c) the existence of any fact which,. if established, and Vfi) restrict the scope of the parties, commitment. The would constitute the breac:h of an internati~onal obligation; in Article XXXI can only be limited by means 
"(4 the nature or extent of the reparation to be made of reservations to the Pact itself, under Article LV thereof. It 

for the breach of an internritional obligation." is an autonomous commitment, independent of any other 
The other basis of-jurisdiction relied on I>y Nicaragua is which the parties may have undertaken or may undertake by 

constituted by the declaratiolls of acceptance of compulsory depositing with the United Nations Secretary-General a dec- 
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laration of acceptance of compulsory juriisdiction under Arti- 
cle 36, paragraphs 2 and 4, of the Statute:. 

Further confirmation of the Court's reading of Article 
XXXI is to be found in the travaux prdparatoires of the 
Bogod Conference. The text which was to become Article 
M X I  was discussed at the meeting of the Committee 111 of 
the Conference held on 27 April 1948. It. was there accepted 
that, in their relations with the other parties to the Pact, States 
which wished to maintain reservations included in a declara- 
tion of acceptance of compulsory jurisdiction would have to 
reformulate them as reservations to the Pact. That solution 
was not contested in the plenary session., and Article XXXT 
was adopted by the Conference without any amendments on 

.the point. That interpretation, moreover, corresponds to the 
practice of the parties to the Pact since 1948. They have not, 
at any time, linked together Article =XI and the declara- 
tions of acceptance of compulsory jurisdiction made under 
Article 36, paragraphs 2 and 4, of the Statute. 

Under these circumstances, the Court has to conclude that 
the commitment in Article XXXI of the ]Pact is independent 
-of such declarations of acceptance of cctmpuhory jurisdic- 
tion as may have been made under Article 36, paragraph 2, of 
the Statute. The Honduran argument as to the effect of the 
reservation to its 1986 Declaration on its commitment under 
Article XXXI of the Pact therefore cannol: be accepted. 

the commitment, at first sight firm and unconditional, set 
forth in Article' XXXI would, in fact, be emptied of all con- 
tent if, for any reason, the dispute were not subjected to prior 
conciliation. Such a solution would be clearly contrary to 
lboth the object and the purpose of the Pact. In short, Articles 
XXXI and XXXJI provide for two distinct ways by which 
access may be had to the Court. The first relates to cases in 
which the Court can be seised directly and the second to those 
in which the oarties initiallv resort to conciliation. In the 
present case, ~ i c a r a ~ u a  hasurelied upon Article X X ~ ,  not 
Article X M I I .  - . 

C. Finding 
(para. 48:) 

Article XXXI of the Pact of Bogot6 thus confers jurisdic- 
tion upon the Court to entertain the dispute submitted to it. 
For that reason, the Court does not need to consider whether 
it might have jurisdiction by virtue of the declarations of 
acceptance of compulsory jurisdiction by Nicaragua and 
Honduras referred to above. 

11. The Question of the Admissibility of Nicaragua's 
Application 
(paras. 49-95) 

(ii) Article XXXZZ of the k c t  of Bogorb Four objections have been raised by Honduras to the 
(paras. 42-47) admissibility of the Nicaraguan Application, two of which 

are general in nature and the remaining two presented on the 
The second objection of Honduras to jurisdiction is based basis of the Pact &Bogota. 

on Article XXXn of the Pact of Bogoti* which reads as Thejrst ground of idmissibility (paras. 51-54) put for- 
follows: ward is that the A.pplication "is a politically inspired, artifi- 

"When the conciliation procedure previously estab- cial request which. the Court should not entertain consistently 
lished in the present Treaty or by agreement of the parties with its judicial character". As regards the alleged political 
does not lead to a solution, and the said parties have not inspiration of the proceedings the Court observes that it can- 
agreed upon an arbitral procedure, either of them shall not concern itseK with the political motivation which may 
be entitled to have recourse to the International Court of lead a State at a particular time, or in particular circum- 
Justice in the manner prescribed in Article 40 of the Stat- stances, to choose judicial settlement. As to Honduras's 
ute thereof. The Court shall have compulsory jurisdiction view that the overall result of Nicaragua's action is "an artifi- 
in accordance with Article 36, paragri%ph 1, of the said cial and arbitrary dividing up of the general conflict existing 
Statute." in Central America", the Court recalls that, while there is no 
It is the contention of Honduras that ,Wicle XXXI and doubt that the issues of which the Court has been seised may 

XXXII must be read together. The first is said to define the be regarded as P m  of a wider regional problem, "no provi- 
extent of the Court's jurisdiction and the second to determine sion of the Statute or Rules contemplates that the Court 
the conditions under which the Court may I= seised. Accord- should decline to take cognizance of one aspect of a dispute 
ing to Honduras it follows that the Court could only be seised merely because that dispute has other aspcts, however 
under Article XXXI if, in accordance with Article XXXII, important", as the Court observed in the case concerning 
there had been a prior recourse to concifiation and lack of United States Diplomatic and Consular Staff In Teheran 
agreement to arbitrate, which is not the situation in the (1.C.J. Reports 1980, P. 19, Para. 36). 
present Case. Nicaragua on the other hand contends that h i -  The second ground of i~dmi~sibi l i ty  (paras. 55-56) put 
cle XXXI and Article XXXn are two a ~ t O ~ O ~ o u s  ~rovi- forward by Honduras is that "the Application is vague and 
sions, each of which confers jurisdiction upon the Court in the allegations contained in it are not properly particular- 
the cases for which it provides. ized". The Court finds in this respect that the Nicaraguan 

Honduras's interpretation of Article X;r[XII runs counter Application in the :present case meets the requirements of the 
to the terms of that Article. Article XXXl I  makes no refer- Statute and Rules of Court, that an Application indicate "the 
ence to Article XXXI, under that text the parties have, in subject of the dispute", specify "the precise nature of the 
general terms, an entitlement to have recourse to the Court in claim", and in support thereof give no more than "a succinct 
cases where there has been an unsuccessful conciliation. It statement of the facts and grounds on which the claim is 
is, moreover, quite clear from the Pact that ,the purpose of the based. 
Amrican States in drafting it was to reinforce their mutual Accordingly none of these objections of a general nature to 
~0mlXlihnentS with regard to judicial Wdelllent. This is  SO missibility can be accepted. 
c o n h e d  by the travaux prdparatoires of' the Bogota Con- 
feretIce: the ~ ~ b - ~ ~ ~ ~ i ~  which had prepared the dtaft The third ground of inadmissibility (paras. 59-76) put for- 

the position "that the procedure for the peace- ~ a l d  by Honduras is based upon Article II of the Pact of 
ful settlement of conflicts between the American States had Bog0* which reads: 
to be judicial procedure before the Internatic~nal Court of Jus- "The High contracting parties &cognize the obligation 
tice". Honduras's interpretation would however imply that to settle international controveiiies by regional pacific 

. , 
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procedures before refemng them to the 'sec~dty Council themselves and between those States and those belonging to 
of the United Nations. . - .  the Contadora Group, these were organized and carried on 

"Consequently, in the evf:nt that a controversy h s e s  within the context of mediation to which they were subordi- 
between two or more signatoiy States which, in the opin- nate. At this time, the Contadora Process was primarily a 
ion of the parties [in the Frencfh text ''& l'avi;s de l'une des mediation, in which third States, on their own initiative, 
parties"], cannot be settled by direct negotialtions through endeavoured to bring together the viewpoints of the States 
the usual diplomatic channels, the partiesbind themselves concerned1 by making specific ~ r o ~ s a l s  to them. That Pro- 
to use the procedures established in the present Treaty, in cess~ therefore* which IIonduras had accepted* was as a result 
the manner and under the conditions provided for in the of the presence and action of third States, markedly different 
following articles, or, altern~atively, such special proce- from a "direct negotiation through the usual diplomatic 
dures as, in their opinion, will permit them to arrive at a channels". It thus did not fall within the relevant provisions 
solution." of Article I1 of the Pact of Bogota. Furthermore, no other 
The submission of Honduras on the application of Article negotiation which would meet the conditions laid down in 

I1 is as follows: that text was contemplated on 28 July 1986, the date of filing 
of the Nicaraguan Application. Consequently Honduras 

"Nicaragua has failed to show that, in the opinion of the could not plausibly mantain at that date that the dispute 
Parties, the dispute cannot I= senled by direct negotia- bemeen itself and ~ i ~ ~ ~ ~ ~ ,  as defined in the ~i~~~~ tions, and thus Nicaragua fails to satisfy an  essential pre- Application, was at that time capable of being settled by 
condition to the use of the procedure established by the direct negotiation through the usual diplomatic channels. Pact of BogotA, which include reference of disputes to the nK Court considem that the provisions of International Court of Justice:." 

cle II of the Pact of Bogota relied on by Honduras do not con- The contention of Honduras is that the precondition to stitute a bw to the admissibility of ~ i ~ ~ ~ ~ ~ v ~  Application. recourse to the procedures .established by the Pact is not 
merely that both parties should hold the opinioll t h ~  the dis- The foldflh ground of i d i s s i b i l i t ~  (P-. 77-94) Put 
pute could not be settled by negotiation, but that they should fornard by Honduras is that: 
have "manifested" that opinion. "Having accepted the Contadora process as a 'special 

procedure' within the meaning of Article II of the Pact of The Coun notes a discre~mc~ four Bogofb, Nicaragua is pmluded both by Article IV of the (English, French, Pntuguese and Spanish) of Article 11 of Pact and by elementary considerations of gmd faith the Pact, the reference in the French text being to the opinion any other procedure for pacific of one of the parties. The Court proceeds on the hypothesis until such time as the contadon process bas been con- that the stricter interpretation should be used, i.e., that it cluded; and that time has not arrived.,, would be necessary to consider whether the "opli~ion" of 
both Parties was that it was not possible to settle the dispute Article IV of the Pact of Bogofb, upon which IIonduras 
by negotiation. For this purpose the Court doer; not consider relies, reads as follows: 
that it is bound by the mere assertion of the one Party or the "Once any pacific procedure has been initiated, 
other that its opinion is to a particular effect: i.t must, in the whether by agreement between the parties or in fulfillment 
exercise of its judicial function, 'be free to make its own deter- of the present Treaty or a previous pact, no other procedure 
mination of that question on the basis of such t:vidence as is may be commenced until that procedure is concluded." 
available to it. It is common ground between the Parties that the present 

The critical date for determining the admissibility of an proceedings before the Court are a "pacific pmdure" as 
application is the date on which it is filed (cf. South West conte~tiplated by the Pact of Bogota, and that therefore if any 
Africa, Preliminary Objections, Z.C.J. Reports 1962, p. other "pacific procedure" under the Pact has been initiated 
344), and in this case is thus 28 July 1986. and not concluded, the proceedings were instituted contrary 

T~ ascertain he opinion of fie mes, the court is bound to Article IV and must therefore be found inadmissible. The 
to analyse the sequence of events in their diplomattic rela- between the Parties is whether Contadom 
tjons; it first finds that in 198 1 and 1982 the hzies  had ' 

process is or is not a procedure contemplated IV. 
engaged in bilateral exchanges at various levels including It is clear that the question whether or n ~ t  the Contadora 
that of the Heads of States. 1)roadly speaking, Nicaragua process can be regarded as a "special procedure" or a 
sought a bilateral understanding while Hondluras increas- "pacific procedure" within the meailing of Articles II and IV 
ingly emphasized the regional tlimension of tht: prol>lem and of the k t  would not have to be determined if such a P m -  
held out for a multilateral approach, eventual1:y producing a d m  had to be regarded as "concluded" by 28 .July 1988, the 
plan of internationalization which led to abortive Nicaraguan date of filing of the Nicmguan Application. 
counter-proposals. The Court then examines the develop- For the purposes of Article IV of the Pact, no formal act is 
ment of what has become known as the Contad,ora process; it necessary before a pacific procedure can be said to be "con- 
notes that a draft of a "Contadora Act for Peace and Co- cluded". The procedure in question does not have to have 
operation in Central America" was presented by the Conta- failed definitively before a new procedure can be com- 
dora Group to the Central Amelrican States on 12-13 Septem- menced. It is sufficient if, at the date on which a new proce- 
ber 1985. None of the Celntral American States fully dure is commenced, the initial procedure has come to a 
accepted the draft, but negotiations continued, rto break down standstill in such circumstances that there appears to be no 
in June 1986. prospect of its being continued or resumed. 

The Court has to ascertain the nature of the ]?rocedure fol- In order to decide this issue in the present case, the Court 
lowed, and ascertain whether the negotiations in the context resumes its survey of the Contadoraprocess. It considers that 
of the Contadora process could 'be betgarded as direct: negotia- from this survey it is clear that the Contadora process was at a 
tions through the usual diplomatic channels within tlhe mean- standstill at the date on which Nicaragua filed its Applica- 
ing of Article I1 of the Pact. While there were extensive con- tion. This situation continued until the presentation in Febru- 
sultations and negotiations tetween 1983 and 1986, in ary 1987 of the M a s  Plan and the adoption by the five Cen- 
different forms, both among the Central Anierici States tral American States of the Esquipulas I1 Accord, which in 
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August 1987 set in train the procedure frequently referred to 
as Contadora-Esquipulas 11. 

The question therefore arises whether this latter procedure 
should be regarded as having ensured the continuation of the 
Contadora process without interruption, or whether on 28 
July 1986 that process should be regarded as having "con- 
cluded" for the purposes of Article IV of the Pact of Bogotb, 
and a process of a different nature as having got under way 
thereafter. This question is of crucial importance, since on 
the latter hypothesis, whatever may have been the nature of 
the initial Contadora process with regard to Article IV, that 
Article would not have constituted a bar to the commence- 
ment of a procedure before the Court on that date. 

After noting the views expressed by the Parties as to the 
continuity of the Contadora process, which however could 
not be seen as a concordance of views as to the interpretation 
of the term "concluded", the Court finds that the Contadora 
process, as it operated in the first phase, is different from the 
Contadora-Esquipulas I1 process initiated in the second 
phase. The two differ with regard both to their object and to 
their nature. The Contadora process initiadly constituted a 
mediation in which the Contadora Group and Support Group 
played a decisive part. In the Contadora-Esquipulas I1 pro- 
cess, on the other hand, the Contadora Group of States 
played a fundamentally different role. The five countries of 
Central America set up an independent mechanism of multi- 
lateral negotiation, in which the role of the Contadora Group 
was confined to the tasks laid down in the E:squipulas I1 Dec- 
laration, and has effectively shrunk still further subse- 
quently. Moreover, it should not be overlooked that there was 
the gap of several months between the end a4 the initial Con- 
tadora process and the beginning of the Contadora- 
Esquipulas I1 process; and it was during this gap that Nicara- 
gua filed its Application to the Court. 

The Court concludes that the procedures employed in the 
Contadora process up to 28 July 1986, the &.te of filing of the 
Nicaraguan Application, had been "conclu~led", within the 
meaning of Article IV of the Pact of Bogotfi, at that date. That 
being so, the submissions of Honduras based on Article IV of 
the Pact must be rejected, and it is unnecessiuy for the Court 
to determine whether the Contadora process was a "special 
procedure" or a "pacific procedure" for the purpose of Arti- 
cles I1 and IV of the Pact and whether that pl-ocedure had the 
same object as that now in progress before the Court. 

The Court has also to deal with the contention, made in the 
fourth submission of Honduras on the adrriissibility of the 
Application, that Nicaragua is precluded also "by elemen- 
tary considerations of good faith" from commencing any 
other procedure for pacific settlement until such time as the 
Contadora process has been concluded. In this respect, the 
Court considers that the events of JuneIJuly 3.986 constituted 
a "conclusion" of the initial procedure both for purposes of 
Article IV of the Pact and in relation to any other obligation to 
exhaust that procedure which might have existed indepen- 
dently of the Pact. 

In conclusion the Court notes, by reference in particular to 
the terms of the Preamble to successive drafts of the Conta- 
dora Act, that the Corltadora Group did not claim any exclu- 
sive role for the process it set in train. 

SUMMARY OF THE DECLARATION AND OPINIONS 
APPENDED TO THE JUDGMENT OF THE COURT 

Declaration of Judge LQchs 

J~::!ge Lachs in his declaration emphasizes the importance 
of pii:cedural decisions, and points out that: in the present 

case the Parties retain their freedom of action, and full possi- 
bilities of fiding solutions. 

Separate Opinion of Judge Oda 

Judge Oda has vsoted in favour of the Court's Judgment but 
with some reluctance. He suggests that, in view of the con- 
text of the Pact of Bogotfi, an alternative interpretation, to the 
effect that Articles XXXI and XXXII are essentially intem- 
lated and that the conciliation procedure provided for in 
Article XXXII is a prerequisite to judicial recourse, may 
also be tenable. I'he difficulty in confidently interpreting 
the k t  flows froin the ambiguous terms in which it was 
drafted. 

Judge Oda, in the light of the background to the 1948 
Bogotfi Conference and of the travauxpr&paratoires, shows 
that the American States which participated in the.Bogotb 
Conference had no demonstrable intention of making the 
Fact into an instrument which would confer jurisdiction upon 
the Court in accordance with Article 36, paragraph 1, of the 
Sta.tute, or would comprise a collective declaration of accept- 
ance of compulsory jurisdiction under paragraph 2 of that 
Article. 

In conclusion, Judge Oda emphasizes the paramount 
importance of the intention of the Parties to accept the 
Court's jurisdictior~, which is invariably required for it to 
entertain a case, and expresses his doubt as to whether the 
Court has given this particular point all the weight due to it. 

Separate Opinion of Judge Schwebel 

Judge Schwebel states that his most substantial reserva- 
tions about the Judgment flow from the Court's treatment of 
the problem of the '"serial" nature of applications brought by 
Nicaragua in three inter-related cases, that against the United 
States in 1984 and tihose against Honduras and Costa Rica in 
1986. 

In 1984, Nicaragua maintained that it made "no claim of 
illegal conduct by ar~y State other than the United States" and 
that it sought "no relief . . . from any other State". Never- 
theless, in 1984, it made grave accusations not only against 
the United States, but against Honduras, Costa Rica and El 
Salvador. For its part, the United States, which claimed to be 
acting in collective self-defence of those three States, main- 
tained that they were indispensable parties in whose absence 
the Court should nol: proceed. 

The Court had rejected that contention, and also rejected, 
inconsistently with the Statute and Rules of Court, the 
request for intervention of El Salvador. Honduras and Costa 
Rica showed no disposition to intervene and could not have 
been encouraged to tlo so by the Court's treatment of El Sal- 
vador. Nevertheless, Nicaragua, which made such serious 
charges against them, could have required Honduras and 
Costa Rica to be defendants in Court since in 1984 they both 
adhered unreservedly to the Court's compulsory jurisdiction. 
It did not. 

Promptly after Judgment came down against the United 
States on 27 June 1986, Nicaragua discovered after all, con- 
trary to its 1984 pleadings, that it did have legal claims 
against Honduras and Costa Rica. If the current case should 
reach the stage of the: merits, it is to be expected that Nioara- 
gua will invoke against Honduras, as it already has, the fac- 
tual and legal findin,gs of the Court's Judgment of 27 June 
1986. 

In response, the Court, while rejecting the consequent 
objections of Honduras, rightly emphasized that, 

"In any event, it: is for the Parties to establish the facts in 



the present case taking account of the usuad rules of evi- 
dence, without it being possible to rely on cansiderations 
of res judicata in another case not involving: the same Par- 
ties (see Art. 59 of the Statute)." 

It follows that if, at the stage of the merits, a Party to the 
instant case should endeavour to rely on findings of fact of 
the Judgment of 27 June 1986, the Court will not accept such 
reliance. While this is no more than what Article 59 requires, 
it is important that the Court sizys it and still more important 
that it gives effect to what it says. 

In Judge Schwebel's view, it is important for an extraordi- 
nary reason. To apply certain of the findings of f a t  of the 
Court's Judgment of 27 June 1.986 to the cum:nt CELW would 

be the more prejudicial because certain of those findings do 
not correspond to the facts. And to apply certain of the 
Court's canclusions of law in that case to this case would be 
no less prejudicial because certain of those corlclusions are in 
error. 

Separate Opinion of Judge Shahabuddeen 

Judge Shahabuddeen considers that the Judgment of the 
Court (with which he agrees) could be strengthened on three 
points relating to jurisdiction and on two relating to admissi- 
bility. Ht: also thinks that these aspects admit of more specific 
treatment and of some account being taken of the regional lit- 
erature cited by both sides. 




