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Telex 32323 

OF JUSTICE 
Cajib:es: infercour t ,  The Hague 

No. 88/12 
26 A p r i l  1988 

Appl ic iab i l i ty  of t h e  O b l i g a t i o n  t o  A r b i t r a t e  under -- ..-- --- 
S e c t i o n  2 1  of t h e  United Nations  H e a d g u a t t e r s  AEeement -- 

of 2b June 1947 

The Court  d e l i v e r s  i t s  Advisory Opinion - ---- 

The fo l lowing  ï .nforaat inn i s  made a v a i l a b l e  to t h e  P r e s s  by t h e  
R e g i s t  r y  of t h e  I n t e r n a r i o l i a 1  Court of J u s t i c e  : 

Today, 26 A p r i l  1988, t h e  I n t e r n a t n o n a l  Court  of Juhtice d e l t v e r e d  a  
unanimous Advisor)  Opinion i n  t h e  c a s e  concern ing  t h e  A p p l i c a b i i i t ~  of -- 
t h e  O b l i g a t i o n  ts A r b i t r a t e  i ~ n d c r  Sect ior?  21. of ehe lJni ted  Nat tons -- --- .--- .-- 
Headquar te r s  Agreement of 26 June 1947. 1 t has dePI;ene$ t h i s  A ~ V L G O K ~  - 
Opinion,  a f t e s  the a p p l i c a t i o n  of a n  a c c e i e r a t e d  proced~re,  t e s v o n s e  
t o  a r e q u e s t  subrnieted by t h e  Venera: A s s é ~ b l y  of t h e  iJnLted Nations 
under  r e s o l o t i o r .  42!'229 B, adopted on 2 March 1988. 

Ln i t s  d e c l s i o n ,  d e l i v e r e d  a t  a  p u b l i c  s i t t i n g ,  t h e  Cottrc h a s  g i v e n  
i t s  o p i n i o n  thal: t h e  Uni ted S t a t e s  of Amerlca Es under a n  o b l i g a t i o n ,  i r i  
accordance wl th  s e c c i o n  2 1  of the United Nat lons  Headquarters Agrcemeiit, 
ts e n t e r  i n t o  a r b i s r a t i o n  f o r  rhe settlernene of a d j s p u t e  oetween I t s e l E  
and t h e  Uni ted Nat ions .  

The Court  was composed as follolas: P r e s i d e n t  Ruda: --- 
Vice-Presiderit: Mbaye; Judges  Lachs, NageLacira f ingh ,  E l i a s ,  Oda, Ago, .-- 
Schwebel, S i r  Robert  Jenn ings ,  Bedjaorrl, N i ,  E v e n ~ e t i ,  Tarassov, Gu: l laume 
and Shahabuddecn. 

Judge E l i a s  ûppended a d e r l a r a t i o n  to thc Advjsory  Opinina.  

Judges  Cda, Sc hwe t e 7  and Shahabiiddecn appeaded separate o p l  xiieinr; . 
(The d e c l a r a t i o n  and s e p a r a t e  o p i n i o n s  are b r f e f i p  scmmarizeu a t  t he  

end of t h e  a t t a c l ~ e d  ,anclex.) 



The Genera l  Assembly's r e q u e s t  had a r i s e n  from t h e  s i t u a t i o n  which 
had developed f o l l o w i n g  t h e  s i g n i n g  of t h e  Anti-Terrorism Act adopted by 
t h e  Uni ted S t a t e s  Congress i n  December 1987, a l a w  which was s p e c i f i c a l l y  
aimed a t  t h e  P a l e s t i n e  L i b e r a t i o n  Organ iza t ion  and i n t e r  a l i a  d e c l a r e d  
i l l e g a l  t h e  e s t a b l i s h m e n t  o r  maintenance of a n  o f f i c e  of t h e  O r g a n i z a t i o n  
w i t h i n  t h e  j u r i s d i c t i o n  of t h e  United S t a t e s .  The law t h u s  concerned i n  
p a r t i c u l a r  t h e  o f f i c e  of t h e  PL0 Observer Miss ion t o  t h e  Uni ted Nat ions ,  
e s t a b l i s h e d  i n  New York a f t e r  t h e  General  Assembly had c o n f e r r e d  o b s e r v e r  
s t a t u s  on t h e  PL0 i n  1974.  The maintenance of t h e  o f f i c e  was h e l d  by t h e  
Secretary-General  of t h e  United Nat ions  t o  f a 1 1  w i t h i n  t h e  ambit  of t h e  
Headquar te r s  Agreement concluded w i t h  t h e  Uni ted S t a t e s  on 26 June  1947. 

Al lud ing  t o  r e p o r t s  submi t t ed  by t h e  Secretary-General  of c o n t a c t s  
and c o n v e r s a t i o n s  he had pursued w i t h  t h e  United S t a t e s  A d m i n i s t r a t i o n  
w i t h  a view t o  p r e v e n t i n g  t h e  c l o s u r e  of t h e  PL0 o f f i c e ,  t h e  General  
Assembly p u t  t h e  fo l lowing  q u e s t i o n  t o  t h e  Court :  

" I n  t h e  l i g h t  of f a c t s  r e f l e c t e d  i n  t h e  r e p o r t s  of t h e  
Secre ta ry -Genera l ,  i s  t h e  Uni ted S t a t e s  of America, as a p a r t y  
t o  t h e  Agreement between t h e  United Nat ions  and t h e  
Uni ted  S t a t e s  of America r e g a r d i n g  t h e  Headquar te r s  of t h e  
Uni ted Nat ions ,  under  a n  o b l i g a t i o n  t o  e n t e r  i n t o  a r b i t r a t i o n  
i n  accordance w i t h  s e c t i o n  21 of t h e  Agreement?" 

The r e l e v a n t  p a r t  of s e c t i o n  21  r e f e r r e d  t o  i n  t h e  q u e s t i o n  i s  
t r a n s c r i b e d  i n  t h e  a n a l y s i s  annexed h e r e t o .  

The p r i n t e d  t e x t  of t h e  Advisory Opinion w i l l  become a v a i l a b l e  
i n  a few weeks' t ime  ( o r d e r s  and e n q u i r i e s  should be addressed  t o  
t h e  D i s t r i b u t i o n  and S a l e s  S e c t i o n ,  O f f i c e  of t h e  Uni ted Nat ions ,  
1211  Geneva 10; t h e  S a l e s  S e c t i o n ,  United Nat ions ,  New York, N.Y. 
10017; o r  any a p p p r o p r i a t e l y  s p e c i a l i z e d  bookshop). 

An a n a l y s i s  of t h e  Advisory Opinion i s  g i v e n  below: t h i s  has  
been p repared  by t h e  R e g i s t r y  f o r  t h e  use  of t h e  p r e s s  and i n  no way 
i n v o l v e s  t h e  r e s p o n s i b i l i t y  of t h e  Court. I t  cannot  be quoted 
a g a i n s t  t h e  t e x t  of t h e  Opinion,  of which i t  does  n o t  c o n s t i t u t e  a n  
i n t e r p r e t a t i o n .  



Anafys i s  of t h e  Advisory Opinion .- .- 

Submission of t hc. r e q u e s t  and subsequent  p rocedure  (paras, 1-6) 

The quest iorr  upoln which t h e  C o u r t ' s  a d v i s o r y  oplnft tn had been sought 
was c o n t a i n e d  i n  resa l lu t ion  42/229 B of t h e  Uni ted Nations 
General  Assembly, ada~pted on 2 March 1988. T h i s  r e s o i a i ~ i u n  read  i n  f u l l  
as f o l l o w s :  

"The General  Assembly. 

Recal l - ing I t s  reso lu t i .on  421210 E of 1 7  Decemkr  3987 and -- 
b e a r i n g  i n  mina P t s  r e s o l u t l o n  42/229 A above,  

Having consiidered t h e  r e p o r t s  of t h e  Secre ta ry -Genera l  of --- 
1 0  and 25 Februa.ry 1988 [A/42/915 and Add. 11,  

Af Eirming the p o s i t i o n  of t h e  Secretary-Genera!. t h a t  a --- 
d i s p u t e  e x i s t s  tietween t h e  United Nat ions  and t h e  hos t  c o u n t r y  
concern ing  t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of t h e  Agreement 
between t h e  Uni ted Nat ions  and t h e  Uni ted S t a t e s  of America 
r e g a r d i n g  t h e  Headquar ters  of t h e  Uni ted N a t i o n s ,  d a t e d  
26 June  1947 [ s e e  r e s o l u t i o n  169 ( I I ) ] ,  and n o t i n g  h i s  
c o n c l u s i o n s  t h a t  a t t e m p t s  a t  amicable  s e t t l e m e n t  were 
deadlocked and t h a t  h e  had invoked t h e  a r b i t r a t i o n  p rocedure  
provfded f o r  i n  s e c t i o n  21 of t h e  Agreement by nominating a n  
a r b i t r a t o r  and r e q u e s t i n g  t h e  h o s t  c o u n t r y  t o  nominate i t s  own 
a r b i t r a t o r ,  

BearHng i n  mind the  c o n s t r a i n t s  of t ime  t h a t  r e q u i r e  t h e  
immediate impleirientation o f  t h e  d i s p u t e  s e t t l e m e n t  procediire i n  
occordance w i t h  s e c t i o n  21  of t h e  Agreement, 

Noting from t h e  r e p o r t  of eiie Secretary-General  of 
1 0  February  1988 i8/42/915] that t h e  Uni ted States of k a e r i c a  
was n o t  i n  a  p o s i t i m  and w 3 ç  no t  w i l l i n g  t o  e n t 2 r  f o m a l l y  
i n t o  t h e  d i s p u t e  s e t t l e m e n t  procedure  under  s e c t i o n  21  of t h e  
Headquar te r s  Agreement and t h a t  t h e  Uni ted S t a t e s  was s t i l l  
e v a l u a t i n g  t h e  s i t u a t i o n ,  

Taking in tc ,  âccotint  the p r o v i s i o n s  of t h e  Ç t a t u t e  of t h e  
In te rn ia t io r ia l  Court  of J i i ç t i c e ,  i n  p a r t - i c u l a r  A r t i c l e s  41. and 
68 t h e r e o f ,  

Decides ,  i r i  accordance wf th  A r t i c ! e  96 of t h e  Charter of 
t h e  Uni ted Nat ions ,  t o  rec,iiest t h e  T n t e r n a t i o n a l  Court  of 
J u s t i c e ,  i n  pursuarce  of A r t i c l e  65 of t h e  S t a t u t e  of t h e  
Cour t ,  f o r  a n  a d v i s o r y  o p i n i o n  on t h e  f o l l o w i n g  q u e s t i o n ,  
t a k i n g  i n t o  accourrt t h e  tirne c o n s t r a i ~ i t :  

' I n  the l i g i i t  of f a c t s  r e f l e c t e d  i n  t h e  r e p o r t s  of 
t h e  Çecretary-General  [A/42/ 915 and Add. 1 1 ,  i s t h e  
Uni ted S t a t e s  cf America, as a  p a r t y  t o  t h c  Agieement 
between t h e  Uni ted Nat ions  and t h e  United S t a t e s  of 
A m e r i c a  r e g a r d i n 6  t h e  Xeadquar ters  of t h e  United Nat ions  
[ s e e  r e s o l u t i o n  169 (13 ) j ,  linder a n  o b l i g a t  !on t c  e n t e r  
i n t o  a r b i t r a i - i o n  i n  accordance w i t h  sec t i - in  21 of t h e  
Agrcexent? " " 



I n  a n  Order d a t e d  9  March 1988 t h e  Court found t h a t  an  e a r l y  answer 
t o  t h e  r e q u e s t  would be d e s i r a b l e  (Rules  of Court ,  A r t .  103) ,  and t h a t  
t h e  Uni ted Nat ions  and t h e  Uni ted S t a t e s  of America could  be c o n s i d e r e d  
l i k e l y  t o  f u r n i s h  i n f o r m a t i o n  on t h e  q u e s t i o n  ( S t a t u t e ,  Art .  66, 
pa ra .  2 ) ,  and ,  a c c e l e r a t i n g  i t s  procedure ,  f i x e d  25 March 1988 a s  t h e  
t i m e - l i m i t  f o r  t h e  submiss ion of a  w r i t t e n  s t a t e m e n t  from them, o r  from 
any o t h e r  S t a t e  p a r t y  t o  t h e  S t a t u t e  which d e s i r e d  t o  submit one. 
W r i t t e n  s t a t e m e n t s  were rece ived  from t h e  United Nat ions ,  t h e  
Uni ted S t a t e s  of America, t h e  German Democratic Republ ic  and t h e  S y r i a n  
Arab Republ ic .  A t  p u b l i c  s i t t i n g s  on 11 and 1 2  A p r i l  1988, he ld  f o r  t h e  
purpose  of h e a r i n g  t h e  cornments of any of t h o s e  p a r t i c i p a n t s  on t h e  
s t a t e m e n t s  of t h e  o t h e r s ,  t h e  Court  heard t h e  comments of t h e  Lega l  
Counsel  of t h e  United Nat ions  and h i s  r e p l i e s  t o  q u e s t i o n s  pu t  by c e r t a i n  
Members of t h e  Court .  None of t h e  S t a t e s  having p resen ted  w r i t t e n  
s t a t e m e n t s  expressed  a  d e s i r e  t o  be heard.  The Court a l s o  had b e f o r e  i t  
t h e  documents provided by t h e  Secretary-General  i n  accordance w i t h  
A r t i c l e  65,  paragraph 2, of t h e  S t a t u t e .  

Even ts  m a t e r i a l  t o  t h e  q u a l i f i c a t i o n  of t h e  s i t u a t i o n  ( p a r a s .  7-22) 

I n  o r d e r  t o  answer t h e  q u e s t i o n  put t o  i t ,  t h e  Court had f i r s t  t o  
c o n s i d e r  whether  t h e r e  e x i s t e d  between t h e  United Nat ions  and t h e  
Uni ted S t a t e s  a  d i s p u t e  a s  contemplated by s e c t i o n  21 of t h e  Headquar ters  
Agreement, t h e  r e l e v a n t  p a r t  of which was worded a s  fo l lows :  

" ( a )  - Any d i s p u t e  between t h e  Uni ted Nat ions  and t h e  
United S t a t e s  concern ing  t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  
of t h i s  agreement o r  of any supplemental  agreement,  which 
i s  n o t  s e t t l e d  by n e g o t i a t i o n  o r  o t h e r  agreed mode of 
s e t t l e m e n t ,  s h a l l  be r e f e r r e d  f o r  f i n a l  d e c i s i o n  t o  a  
t r i b u n a l  of t h r e e  a r b i t r a t o r s ,  one t o  be named by t h e  
Secre ta ry -Genera l ,  one t o  be named by t h e  S e c r e t a r y  of 
S t a t e  of t h e  Uni ted S t a t e s ,  and t h e  t h i r d  t o  be chosen by 
t h e  two, o r ,  i f  t h e y  should f a i l  t o  a g r e e  upon a  t h i r d ,  
t h e n  by t h e  P r e s i d e n t  of t h e  I n t e r n a t i o n a l  Court of 
J u s t i c e .  " 

For  t h a t  purpose t h e  Court s e t  out  t h e  sequence of e v e n t s  which l e d  f i r s t  
t h e  Secre ta ry -Genera l  and t h e n  t h e  General  Assembly t o  conclude t h a t  such 
a  d i s p u t e  e x i s t e d .  

The e v e n t s  i n  q u e s t i o n  c e n t r e d  round t h e  Permanent Observer Miss ion 
of t h e  P a l e s t i n e  L i b e r a t i o n  O r g a n i z a t i o n  (PLO) t o  t h e  United Nat ions  i n  
New York. The PL0 had on 22 November 1974 been i n v i t e d ,  by General  
Assembly r e s o l u t i o n  3237 ( X X I X ) ,  t o  " p a r t i c i p a t e  i n  t h e  s e s s i o n s  and t h e  
work of t h e  General  Assembly i n  t h e  c a p a c i t y  of obse rver" .  It had 
consequen t ly  e s t a b l i s h e d  a n  o b s e r v e r  miss ion  i n  1974 and mainta ined a n  
o f f i c e  i n  New York C i t y  o u t s i d e  t h e  United Nat ions  Headquar ters  D i s t r i c t .  

I n  May 1987 a  B i l l  had been in t roduced  i n t o  t h e  S e n a t e  of t h e  
Uni ted S t a t e s ,  t h e  purpose of which was " t o  make unlawful  t h e  
e s t a b l i s h m e n t  and maintenance w i t h i n  t h e  United S t a t e s  of a n  o f f i c e  of 
t h e  P a l e s t i n e  L i b e r a t i o n  Organ iza t ion" ;  s e c t i o n  3 of t h a t  B i l l  p rovided 
i n t e r  a l i a  t h a t  i t  would he unlawful  a f t e r  i t s  e f f e c t i v e  d a t e :  



"no twi ths tand ing  any p r o v i s i c n  of t h e  law t o  tll*. r ( n k r a r y ,  t c  
e s t a b l i s h  o r  m a i n t a i n  a n  o f f i c e ,  h e a d q u a r t e r s ,  premJ s e s  or 
o t h e r  f a c i l i t i e ! ;  o r  e s t a h l i s k n e n t s  w i t h i n  t h e  j u r i s d l c t i o r r  of 
t h e  United S t a t e s  a t  t h e  bchest  o r  d i r e c t i o n  o f ,  r r  w i t h  funds  
p rov ided  by t h e  P a l e s t i n e  L i b s r a t i o n  Organlzaeion . . , "  

The t e x t  of that B i l l  became sri amcndment, p r e s e n t e d  jn the  Sena te  i n  t h e  
autumn of 1987, t o  t h e  " F o r e i g ~ ~  R e l a t i o n s  A u t h o r i ~ a c i o n  A c t ,  F i s c a l  Years 
1988 and 1989". From t h e  terms of t h a t  amendment i t  appeared t b t  t h e  
Uni ted Ç t a t e s  Governnncrit would, i f  t h l a  A i l i  oecarne law, s e e k  ta, elcase the 
o f f i c e  of t h e  PL0 Observer  Mission.  On 1 3  t c t o b e r  1987 t h e  
Secre ta ry -Genera l  a ~ ç ~ ~ r d i n g i y  emphasized, i n  a l e t c e r  t o  t h e  
Uni ted S t a t e s  Permanent Represen tac ive  t o  t h e  Uni ted t i a f ions ,  :kt rhe 
l e g i s l a t i o n  contemplated r a n  c o u n t e r  t o  o b l i g a t i o n s  a r i s i n g  fram the 
Headquar te r s  Agreement, and t h e  f  o l lowing da)? t h e  PL0 Observer brought 
t h e  m a t t e r  t o  t h e  a t t e n t i o n  of i h e  Uni ted  N a t i o n s  Committee on R e l a t i o n s  
w i t h  t h e  Host Cotintry. On 22 October a  spokesman f o r  t h e  
Secre ta ry -Genera l  i s s u e d  a s t a tcment  t o  t h e  e f f e c t  t h a t  s e c t i o n s  11-13 of 
t h e  Headquar ters  Agreement ~ i a c e d  a t r e a t y  o b l i g a t i o n  on t h e  
United S t a t e s  t o  pe rmi t  t h e  persc;nnc?* of t h e  Miss ion  t o  e n t e r  and remaln 
i n  t h e  United S t a ~ e s  I n  o r d e r  t o  c a r r y  o u t  t h e i r  o f f i c i a l  f u n c t i o n s .  

The r e p o r t  of t h e  Committee on R e l a t i o n s  w i t h  t h e  Iiost Country was 
p laced  b e f o r e  t h e  S i x t h  Cormi t t ee  of t h e  General  Asçemblg on 
24  Novernber 1987. During c o n s i d e r a t i o n  of t h a t  r e p o r t  t h e  R e p r e ç e n t a t 1 . v ~  
of t h e  Uni ted S t a t e s  no ted :  

" t h a t  t h e  United S t a t e s  S e c r e t a r v  of S t a t e  11ad s t a t e d  that che 
c l o s i n g  of t h a t  mission wolild cor is t i  t u t e  a v i o l a t i o n  of 
United S t a t e s  o b l i g a t i o n  under t h e  Headquar te r s  Agreement, and 
t h a t  t h e  United S t a t e s  Governi~ent  w a s  s t r o n g l y  opposed t o  i t ;  
moreover t h e  Unlted S t a t e s  R e p r e s e n t a t i v e  t o  t h e  Uni ted Nat ions  
had g iven  t h e  Secre ta ry -Genera l  t h e  same  assurance^". 

The p o s f t i o n  t aken  by ehe S e c r e t a c y  of S t a t e ,  namely that t h e  
Uni ted S t a t e s  was 

"under  an o b l i g a t i o n  te  permi t  PEU Observer  M2ssfon personne l  
t n  e n t e r  and rernatn i n  t h e  United S t a t e s  t o  c a r r y  o u t  t h e i r  
o f f i c i a l  f u n c t i o n s  a t  United Nat ions  Headquar ters" ,  

was a l s o  c i é e d  by a n o t h e r  r e p r z s e n t r i t i v e  and confirineci by the 
R e p r e s e r ~ t a t i v e  of t l - i tz  l i a i  t e d  S t a t e s ,  

The p r o v i s i o n s  of the nnieridrnent r e f e t r e d  t o  above became 
i n c o r p a r a t e a  i n t o  t h e  LlniteO S t a t e s  "Fore ign  R e l a t i o n s  Auttlorizatforl  Act ,  
F i s c a l  Years 1988--19139" a s  T I t L e  X ,  t h e  "Anti-Terrorisru Act o i  1987". A t  
t h e  beginning of December i987 t h e  amendment had u ~ t  y e t  been adopt-ed by 
Congress.  On 7 Decetaber, i n  a n t i c i p a t i o n  of stach a d o p t i o n ,  t h e  
Secre ta ry -Gcnera l  rerninded tilt Per:ûanent R e p r e s e n t a t f  ve of t h e  
Uni ted S t a t e s  of h i s  view t h a t  t h e  United S t a t e s  was izrider x I ega l  



o b l i g a t i o n  t o  main ta in  t h e  longs tand ing  arrangements  f o r  t h e  PL0 Observer  
Miss ion and sought  a s s u r a n c e s  t h a t ,  i n  t h e  e v e n t  t h e  proposed l e g i s l a t i o n  
became law, t h o s e  arrangements  would no t  be a f f e c t e d .  

The House and Sena te  of t h e  United S t a t e s  Congress adopted t h e  
Ant i -Terror ism Act on 15-16 December 1987, and t h e  fo l lowing  day t h e  
General  Assembly adopted r e s o l u t i o n  42/210 B whereby i t  c a l l e d  upon t h e  
h o s t  c o u n t r y  t o  a b i d e  by i t s  t r e a t y  o b l i g a t i o n s  and t o  provide a s s u r a n c e  
t h a t  no a c t i o n  would be t a k e n  t h a t  would i n f r i n g e  on t h e  arrangements  f o r  
t h e  o f f i c i a 1  f u n c t i o n s  of t h e  Mission.  

On 22 December t h e  Fore ign  R e l a t i o n s  A u t h o r i z a t i o n  Act, 
F i c a l  Years  1998-1989, w a s  s igned  i n t o  law by t h e  P r e s i d e n t  of t h e  
Uni ted S t a t e s .  The Ant i -Terror ism Act forming p a r t  the reof  was, 
accord ing  t o  i t s  own terms,  t o  t a k e  e f f e c t  90 days  l a t e r .  I n  informing 
t h e  Secretary-General  of t h i s  development, t h e  Act ing Permanent 

w 
R e p r e s e n t a t i v e  of t h e  United S t a t e s ,  on 5 January  1988, s t a t e d  t h a t :  

"Because t h e  p r o v i s i o n s  concerning t h e  PL0 Observer 
Miss ion may i n f r i n g e  on t h e  P r e s i d e n t ' s  c o n s t i t u t i o n a l  
a u t h o r i t y  and,  i f  implemented, would be c o n t r a r y  t o  Our 
i n t e r n a t i o n a l  l e g a l  o b l i g a t i o n s  under t h e  Uni ted Nat ions  
Headquar ters  Agreement, t h e  Admin is t ra t ion  i n t e n d s ,  d u r i n g  t h e  
ninety-day per iod  before  t h i s  p r o v i s i o n  i s  t o  t a k e  e f f e c t ,  t o  
engage i n  c o n s u l a t i o n s  w i t h  t h e  Congress i n  a n  e f f o r t  t o  
r e s o l v e  t h i s  m a t t e r . "  

The Secretary-General  responded, however, by observ ing  t h a t  he had no t  
r e c e i v e d  t h e  a s s u r a n c e  he had sought and d i d  not  c o n s i d e r  t h a t  t h e  
s t a t e m e n t s  of t h e  United S t a t e s  enabled f u l l  r e s p e c t  f o r  t h e  Headquar ters  
Agreement t o  be assumed. He went on: 

"Under t h e s e  c i rcumstances ,  a  d i s p u t e  e x i s t s  between t h e  
O r g a n i z a t i o n  and t h e  United S t a t e s  concern ing  t h e  
i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h e  Headquar ters  Agreement 
and 1 hereby invoke t h e  d i s p u t e  s e t t l e m e n t  procedure  s e t  o u t  i n  
s e c t i o n  21 of t h e  s a i d  Agreement." 

The Secre ta ry -Genera l  t h e n  proposed t h a t  n e g o t i a t i o n s  should begin  i n  
conformi ty  w i t h  t h e  procedure  l a i d  down i n  s e c t i o n  21. 

While a g r e e i n g  t o  informa1 d i s c u s s i o n s ,  t h e  United S t a t e s  took t h e  
p o s i t i o n  t h a t  i t  was s t i l l  e v a l u a t i n g  t h e  s i t u a t i o n  which would a r i s e  
from t h e  a p p l i c a t i o n  of t h e  l e g i s l a t i o n  and could  n o t  e n t e r  i n t o  t h e  
d i s p u t e  s e t t l e m e n t  procedure  of s e c t i o n  21. However, accord ing  t o  a  
l e t t e r  w r i t t e n  t o  t h e  United S t a t e s  Permanent R e p r e s e n t a t i v e  by t h e  
Secretary-General  on 2 February 1988: 



"The s e c t i o n  21  procednre  i s  t h e  o n l y  l e g d  remedy 
a v a i l a b l e  t o  ttie Uriited Nat ions  i n  t h i s  m a t t e r  and . . . t h e  t ime 
is  r a p i d l y  approach ing  when 1 w i l l  have no a l t e r n a t i v e  but  t o  
proceed e i t h e r  t o g e t h e r  w i t h  t h e  United S ê s f e r  w i t h i n  che 
framework of s e c t i o n  2 1  of t h e  Headquar ters  Agi.cernent o r  by 
informing t h e  Genera l  Açsembly o f  t h e  inipasse tfiat kias been 
reached.  " 

On 11 February 1988 t h e  i e g a l  Courisel of t h e  United Nat ions  informed t h e  
Lega l  Adviser  of t h e  Department o f  S t a t e  of t h e  United Nat ions '  e h o i c e  of 
i t s  a r b i t r a t o r ,  i n  t:he e v e n t  o f  an  a r b i t r a i i o n  under  s e c t i o n  2 1 ,  and,  i n  
view of t h e  t ime c o r i s t r a i n t ç ,  urged nim t o  i a fo rm t h e  United Nat ions  a s  
soon a s  p o s s i b l e  of tiie United S t a t e s '  c n s i c e .  ho communication III t h a t  
r e g a r d  was however r e c e i v e d  from i-he United S t a t e s .  

On 2 Marrh 1988 t h e  Genera i  Assemoly adopted two r e s o l u t i o n s  on t h e  
s u b j e c t .  I n  t h e  f i r s t ,  r e s o l u t i o n  42/229 A ,  t h e  Ashernbly, k n t e r  a l i a ,  
r e a f f i r m e d  t h a t  t h e  PL0 shou ld  be enab led  t o  e s t a b l i s h  and main ta in  
premises  and ûdequate  f a c i l i t i e s  f o r  t h e  puryoses  of t h e  
Observer Miss ion;  and exprcssed  t h e  view t h a t  the a p p l i c a t i o n  of t h e  
Ant i -Terror ism Act i n  a  manner i n c o n s i s t e n t  w i t h  t h a t  r e a f f i r m û t t o n  would 
be ê o n t r a r y  t o  t h e  i n t e r n a t i o n a l  l e g a l  o b l i g a t i o n s  o f  t h e  United S t a t e s  
under t h e  Headqiiarters Agreement, and t h a t  t h e  d i s p u t e - s e t  tleroent 
procedure  provided î o r  i n  s e c t i o n  2 1  should be s e é  i n  o p e r a t i o n .  The 
o t h e r  r e s o l u t i ~ n ,  42/229 B ,  a l r e a d y  c i t e d ,  requesked an a d v l s o r y  op in ion  
o f  t h e  Cour t .  Although t h e  Vnited S t a t e s  d i d  n o t  p a r t i c i p a t e  i n  t h e  v o t e  
on e i t h e r  r e s o l u t j o n ,  i t s  Act ing  Permanent R e p r e s e c t a t i v e  a f t e r w a r d s  made 
a  s t a t e m e n t  po in t in? ;  o u t  t h a t  b i s  Govexnment had made no f l n a l  d c c i s i o n  
concern ing  t h e  a p p l i c a t i o n  o r  enforcement of t h e  Ariti-Terrorism Act wi th  
r e s p e c t  t o  t h e  PL0 Miss ion and t h a t  i t  remained i t s  i n t e n t i o n  " t o  finci an  
a p p r o p r i a t e  r e s o l u t j o n  of t h i s  problem i n  l i p h t  of t h e  C h a r t e r  o f  t h e  
Uni ted Nat ions .  t h e  Headquar te r s  Agreement, and t h e  Laws of t h e  
Uni ted S t a t e s " .  

Material .  - e v e n t s  subcequent  --- t o  t h e  .submissl.on o f  t h e  z e q u e s  ( p a r a s .  23-32) 

The Coiirt.  whi le  n o t i n g  t h a t  t h e  Generral Assembly had rêqueoted t t  
t o  g i v e  i t s  op in ion  " i n  t h e  l i g h t  o f  f a c t s  r e f l e c f e d  in t h e  r e p o r t s "  
p r e s e n t e d  by the  Secretary-General  p ~ i o r  t o  2 Plarch 1988, d i d  n o t  
considel-  i n  t h e  circl.~nastfinces t h a t  t h a t  form of words r e q u i r e d  i t  to  
c l o s e  i t s  e y e s  t o  t -e levant  e v e n t s  subsequent  ta thaL d a t e .  It t i i e r e f o r e  
took i n t o  ciccount chle f o i lowing  developinen ts ,  iu'hjçh had occurrcd a f  t e r  
t h e  submiüsion 05 tkte r e q u c s t .  

On 11 Harc.ti 1988, t h e  Unlted S t a t e s  Act ing Permanent R e g r e s e n t a t i v e  
informe$ t h e  Secrs tasy-General  t h a t  t h e  Attorney-GeneraZ had deteruciriecl 
t h a t  t h e  Anti--Terror.iam Act r e q u i t e d  him t o  c l o û c  t h e  o f f i c e  of t h e  PL0 
Observer Miss inn,  but t h a t ,  i f  l e g a i  a c t i o n s  were nerded te  e n s b r e  
compliançê,  no Iflirther a c t i o n s  t o  c l o s e  i t  would b e  t aken  

"pending a deciçion i n  such  I i t i g a t I o n .  Under t h e  c i rcumstances ,  
t h e  United Sta tes  b e l i e v e s  t h a t  suSmisslon of t h i s  m a t t c r  t o  
a r b i t r a t i o n  wouild n o t  s e n e  a  u s e f u l  purpose".  

The Secretary--General  took s t r o n g  i s s u e  wi th  cha t  v iewpoint  in o l e t t e r  
of 15 March. MeanIIhile t h e  Aetorney-General ,  i n  a  l e t t e r  o f  11 Plarch, 
had warned t h e  P ~ r m a n e n t  Obser-ger o f  t h e  PL0 t h a i ,  a s  of 2 1  March, t h e  
maintenance of h i s  ?jiiraic?n would be i~nlawful. .  S-lnce t h e  PL0 Miss?or? took 



no s t e p s  t o  comply w i t h  t h e  requ i rements  of t h e  Ant i -Terror ism Act ,  t h e  
At torney-General  sued f o r  compl iance  i n  t h e  D i s t r i c t  Court f o r  t h e  
S o u t h e r n  D i s t r i c t  of New York. The United S t a t e s '  w r i t t e n  s t a t e m e n t  
informed t h e  Cour t ,  however, t h a t  no a c t i o n  would be t aken  

" t o  c l o s e  t h e  Miss ion  pending a d e c i s i o n  i n  t h a t  l i t i g a t i o n .  
S i n c e  t h e  matter i s  sti1l pending i n  Our c o u r t s ,  we do n o t  
b e l i e v e  a r b i t r a t i o n  would be a p p r o p r i a t e  o r  t ime ly . "  

L i m i t s  of t h e  C o u r t ' s  t a s k  ( p a r a .  33) 

The Court  p o i n t e d  o u t  t h a t  i t s  s o l e  t a s k ,  a s  d e f i n e d  by t h e  q u e s t i o n  
p u t  t o  i t ,  was t o  de te rmine  whether  t h e  United S t a t e s  w a s  o b l i g e d  t o  
e n t e r  i n t o  a r b i t r a t i o n  under  s e c t i o n  2 1  of t h e  Headquar ters  Agreement. 
It had i n  p a r t i c u l a r  n o t  t o  d e c i d e  whether  t h e  measures adopted by t h e  

w 
United S t a t e s  i n  r egard  t o  t h e  PL0 Observer  Miss ion r a n  c o u n t e r  t o  t h a t  
Agreement . 
E x i s t e n c e  of a d i s p u t e  ( p a r a s .  34-44) 

Given t h e  t e rms  of s e c t i o n  21 ( a ) ,  quoted above,  t h e  Court was - 
o b l i g e d  t o  d e t e r m i n e  whether  t h e r e  e x i s t e d  a d i s p u t e  between t h e  
Uni ted  N a t i o n s  and t h e  Uni ted  S t a t e s  and,  i f  s o ,  whether  t h a t  d i s p u t e  
concerned t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of t h e  Headquar te r s  Agreement 
and had n o t  been s e t t l e d  by n e g o t i a t i o n  o r  o t h e r  agreed mode of 
s e t t l e m e n t .  

To t h a t  end,  t h e  Court  r e c a l l e d  t h a t  t h e  e x i s t e n c e  of a d i s p u t e ,  
t h a t  i s  t o  Say,  a d i sagreement  on a p o i n t  of law o r  a c o n f l i c t  of l e g a l  
views o r  i n t e r e s t s ,  i s  a m a t t e r  f o r  o b j e c t i v e  d e t e r m i n a t i o n  and cannot  
depend upon t h e  mere a s s e r t i o n s  o r  d e n i a l s  of p a r t i e s .  I n  t h e  p r e s e n t  
c a s e ,  t h e  Secre ta ry -Genera l  was of t h e  view, endorsed by t h e  Genera l  
Assembly, t h a t  a d i s p u t e  w i t h i n  t h e  meaning of s e c t i o n  2 1  e x i s t e d  from w 
t h e  moment t h e  Ant i -Terror ism Act was s igned  i n t o  law and i n  t h e  absence  
of adequa te  a s s u r a n c e s  t h a t  t h e  Act would no t  be a p p l i e d  t o  t h e  
PL0 Observer  Miss ion;  he  had moreover i o r m a l l y  c o n t e s t e d  t h e  c o n s i s t e n c y  
of t h e  Act w i t h  t h e  Headquar te r s  Agreement. The United S t a t e s  had never  
e x p r e s s l y  c o n t r a d i c t e d  t h a t  view, but had t a k e n  measures a g a i n s t  t h e  
Miss ion  and i n d i c a t e d  t h a t  t h e y  were being t aken  i r r e s p e c t i v e  of any 
o b l i g a t i o n s  i t  might have under  t h a t  Agreement. 

However, i n  t h e  C o u r t ' s  view, t h e  mere f a c t  t h a t  a P a r t y  accused  of 
t h e  b r e a c h  of a t r e a t y  d i d  n o t  advance any argument t o  j u s t i f y  i t s  
conduct  under  i n t e r n a t i o n a l  law d i d  not  p r e v e n t  t h e  opposing a t t i t u d e s  of 
t h e  p a r t i e s  from g i v i n g  r i s e  t o  a d i s p u t e  concern ing  t h e  t r e a t y ' s  
i n t e r p r e t a t i o n  o r  a p p l i c a t i o n .  None the less ,  t h e  United S t a t e s  had d u r i n g  
c o n s u l t a t i o n s  i n  J a n u a r y  1988 s t a t e d  t h a t  i t  "had not  y e t  concluded t h a t  
a d i s p u t e  e x i s t e d "  hetween i t  and t h e  Uni ted  N a t i o n s ,  "because  t h e  
l e g i s l a t i o n  i n  q u e s t i o n  had n o t  y e t  been implemented", and had 
s u b s e q u e n t l y ,  w h i l e  r e f e r r i n g  t o  " t h e  c u r r e n t  d i s p u t e  over  t h e  s t a t u s  of 
t h e  PL0 Observer  Miss ion" ,  expressed  t h e  view t h a t  a r b i t r a t i o n  would be 
premature .  A f t e r  l i t i g a t i o n  had been i n i t i a t e d  i n  t h e  domest ic  c o u r t s ,  
i t s  w r i t t e n  s t a t e m e n t  had informed t h e  Court of i t s  b e l i e f  t h a t  
a r b i t r a t i o n  would not  be  " a p p r o p r i a t e  o r  t ime ly" .  



The Court  could  n o t  a l l o w  c o n s i d e r a t i o n s  as t a  what might be 
" a p p r o p r i a t e "  t o  p r e v a i l  o v e r  t h e  o b l i g a t i o n s  which d e r i v e d  from 
s e c t i o n  21. Moreover, t h e  purpose of t h e  a r b i t r a t i o n  procedure  
t h e r e u n d e r  was p r e c i s e l y  t h e  s e t t l e m e n t  of d i s p u t e s  between t h e  
Uni ted  Nat ions  and t h e  h o s t  c o u n t r y  wi thou t  any  p r i o r  r e c o u r s e  t o  
munic ipa l  c o u r t s .  N e i t h e r  could  t h e  Court  a c c e p t  t h a t  t h e  under tak ing  
n o t  t o  t a k e  any o t h e r  a c t i o n  t o  c l o s e  t h e  Miss ion  b e f o r e  t h e  d e c i s i o n  of 
t h e  domes t ic  c o u r t  had prevented a d i s p u t e  from a r f s i n g .  

The Court deemed t h a t  t h e  c h i e f ,  i f  n o t  t h e  s o l e ,  o b j e c t i v e  of t h e  
Ant i -Terror ism Act was t h e  c l o s u r e  of t h e  o f f i c e  of t h e  PL0 Observer  
Miss ion  and no ted  t h a t  t h e  Attorney-General  cons idered  himself  under  a n  
o b l i g a t i o n  t o  t a k e  s t e p s  f o r  t h a t  c l o s u r e .  The Secretary-General  had 
c o n s i s t e n t l y  c h a l l e n g e d  t h e  d e c i s i o n s  f i r s t  contemplated and t h e n  t a k e n  
by t h e  United S t a t e s  Congress and A d m i n i s t r a t i o n .  That being s o ,  t h e  
Court  was o b l i g e d  t o  f i n d  t h a t  t h e  opposing a t t i t u d e s  of t h e  
United Nat ions  and t h e  United S t a t e s  showed t h e  e x i s t e n c e  of a  d i s p u t e ,  
whatever  t h e  d a t e  on which i t  might be deemed t o  have a r i s e n .  

Q u a l i f i c a t i o n  of t h e  {d i spu te  ( p a r a s .  46-50) 

As t o  whether  thle d i s p u t e  concerned t h e  i n t e i y r e t a t i o n  o r  
a p p l i c a t i o n  of t h e  Headquar ters  Agreement, t h e  Uni ted Nat ions  had drawr: 
a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  PL0 had been i n v i t e d  t o  p a r t i c i p a t e  i n  t h e  
s e s s i o n s  and work of t h e  General  Assembly a s  a n  o b s e r v e r ;  hence t h e  Pb8  
Mission was covered b,y t h e  p r o v i s i o n s  of s e c t i o n s  11-13 and shou ld  be 
enab led  t o  e s t a b l i s h  and m a i n t a i n  premises  and adequa te  f u n c t i o n a l  
f a c i l i t i e s .  I n  t h e  United Nat ions '  view, t h e  measures envisaged by 
Congress and e v e n t u a l l y  t aken  by t h e  United S t a t e s  A d m i n i s t r a t i o n  would 
t h u s  be incompat ib le  w i t h  t h e  Agreement i f  a p p l i e d  t o  t h e  Miss ion,  and 
t h e i r  a d o p t i o n  had a c c o r d i n g l y  g i v e n  r i s e  t o  a  d i s p u t e  w i t h  r e g a r d  t o  the 
i n t e r p r e t a t i o n  and a p p l i c a t i o n  of t h e  Agreement. 

Fol lowing t h e  a d o p t i o n  of t h e  Ant i -Terror ism Act ,  t h e  Uni ted States 
had f i r s t  contemplatetl  i n t e r p r e t i n g  i t  i n  a manner compat ible  w i t h  ies 
o b l i g a t i o n s  under  t h e  Agreement, but  on 11 March i t s  Acting Peraancnt 
R e p r e s e n t a t i v e  had informed t h e  Secretary-General  of t h e  
At to rney-Genera l ' s  coinclusion c h a t  t h e  Act r e q u i r e d  him t o  closc- t h e  
Mission i r r e s p e c t i v e  of any s u c h  o b l i g a t i o n s .  The Secretary-Gene c a l  ha& 
d i s p u t e d  t h a t  view on t h e  b a s i s  of t h e  p r i n c i p l e  t h a t  i n t e r n a t i o n a l  L w  
p r e v a i l e d  o v e r  domest ic law. Accordingly ,  a l t h o u g h  i n  a  f l r s t  s tage  ?kt: 
d i s c u s s i o n s  had r e l a t e d  t o  t h e  i n t e r p r e t a t i o n  of t h e  Agreewe~zt a11c1, III 

t h a t  c o n t e x t ,  t h e  United S t a t e s  had n o t  d i s p u t e d  t h a t  c e r t a i n  of i % s  
p r o v i s i o n s  a p p l i e d  t o  t h e  PL0 Observer Miss ion ,  i n  a  second s t a z e  t h e  
Uni ted S t a t e s  had g i v e n  precedence t o  t h e  Act o v e r  the Agreement , 8ncl 
t h a t  had been c h a l l e n g e d  by t h e  Secre ta ry -Genera l .  

F u r t h e m o r e ,  t h e  United S t a t e s  had t a k e n  a number of measures 
a g a i n s t  t h e  PL0 Observer Miss ion.  'Those had been regaraed  by t h e  
Secretary-Generaf  as c o n t r a r y  t o  t h e  Agreement. Without c ï ;sput ing chat 
p o i n t ,  t h e  United S t a t e s  had s t a t e d  t h a t  t h e  measures i l :  q u e s t i o n  had 
been taken " i r r e s p e c t i v e  of any o b l i g a t i o n s  t h e  United Sr.ates may have 
under  t h e  Agreement". T h ~ s e  two p o s i t i o n s  were i r r e c o n c i i a b l c ;  t h u s  
t h e r e  e x i s t e d  a d i s p u t e  between the United Nat ions  and Llie TJnised S t a c e s  
concern ing  t h e  a p p l i c a t i o r .  of t he  I ieadquar ters  Agreement. 



The q u e s t i o n  might be r a i s e d  a s  t o  whether i n  United S t a t e s  domest ic  
l aw t h e  Ant i -Terror ism Act cou ld  o n l y  be regarded  a s  having r e c e i v e d  
e f f e c t i v e  a p p l i c a t i o n  when o r  i f ,  on complet ion of t h e  p roceed ings  b e f o r e  
t h e  domes t i c  c o u r t s ,  t h e  Miss ion was i n  f a c t  c l o s e d .  That  was however 
no t  d e c i s i v e  i n  r egard  t o  s e c t i o n  21,  which concerned t h e  a p p l i c a t i o n  of 
t h e  Agreement i t s e l f ,  n o t  of t h e  measures t aken  w i t h i n  t h e  munic ipa l  laws 
of t h e  Uni ted  S t a t e s .  

Cond i t ion  of non-set t lement  by o t h e r  ag reed  means ( p a r a s .  51-56) 

The Court  then  c o n s i d e r e d  whether  t h e  d i s p u t e  was one "not  s e t t l e d  
by n e g o t i a t i o n  o r  o t h e r  a g r e e d  mode of s e t t l e m e n t " ,  i n  t h e  terms of 
s e c t i o n  21 ( a ) .  The Secre tary-General  had n o t  o n l y  invoked t h e  - 
d i s p u t e - s e t t l e m e n t  p rocedure  but  a l s o  noted t h a t  n e g o t i a t i o n s  must f i r s t  
be t r i e d ,  and had proposed t h a t  t h e y  begin  on 20 January  1988. Indeed 
c o n s u l t a t i o n s  had a l r e a d y  s t a r t e d  on 7  January  and were t o  c o n t i n u e  u n t i l  
1 0  February .  Moreover on 2  March t h e  Ac t ing  Permanent R e p r e s e n t a t i v e  of W 

t h e  Uni ted  S t a t e s  had s t a t e d  i n  t h e  General  Assembly t h a t  h i s  Government 
had been i n  r e g u l a r  and f r e q u e n t  c o n t a c t  w i t h  t h e  Uni ted  Na t ions  
S e c r e t a r i a t  "concern ing  a n  a p p r o p r i a t e  r e s o l u t i o n  of t h i s  ma t te r " .  The 
Secre ta ry -Genera l  had recogn ized  t h a t  t h e  United S t a t e s  d i d  n o t  c o n s i d e r  
t h o s e  c o n t a c t s  and c o n s u l t a t i o n s  t o  l i e  f o r m a l l y  w i t h i n  t h e  framework of 
s e c t i o n  2 1  and had noted t h a t  t h e  United S t a t e s  was t a k i n g  t h e  p o s i t i o n  
t h a t ,  pending e v a l u a t i o n  of t h e  s i t u a t i o n  which would a r i s e  from 
a p p l i c a t i o n  of t h e  Ant i -Terror ism Act ,  i t  cou ld  no t  e n t e r  i n t o  t h e  
d i s p u t e  s e t t l e m e n t  p rocedure  o u t l i n e d  i n  s e c t i o n  21. 

The Court  found t h a t ,  t a k i n g  i n t o  accoun t  t h e  United S t a t e s '  
a t t i t u d e ,  t h e  Secre ta ry -Genera l  had i n  t h e  c i rcumstances  exhausted s u c h  
p o s s i b i l i t i e s  of n e g o t i a t i o n  a s  were open t o  him, nor  had any " o t h e r  
ag reed  mode of s e t t l e m e n t "  been contemplated by t h e  United Na t ions  and 
t h e  Uni ted  S t a t e s .  I n  p a r t i c u l a r ,  t h e  c u r r e n t  p roceed ings  b e f o r e  t h e  
Uni ted  S t a t e s  c o u r t s  cou ld  n o t  c o n s t i t u t e  a n  "agreed method of 
s e t t l e m e n t "  w i t h i n  t h e  meaning of s e c t i o n  21 ,  c o n s i d e r i n g  t h a t  t h e i r  
purpose  was t h e  enforcement  of t h e  Ant i -Terror ism Act and n o t  t h e  
s e t t l e m e n t  of t h e  d i s p u t e  concernirig t h e  a p p l i c a t i o n  of t h e  Agreement. 
Fur the rmore ,  t h e  United Na t ions  had never  agreed t o  a  s e t t l e m e n t  i n  t h e  
domes t i c  c o u r t  S .  

Conclus ion ( p a r a s .  57-58) 

The Court  had t h e r e f o r e  t o  conclude t h a t  t h e  United S t a t e s  was bound 
t o  r e s p e c t  t h e  o b l i g a t i o n  t o  e n t e r  i n t o  a r b i t r a t i o n .  That c o n c l u s i o n  
would remain i n t a c t  even i f  i t  were n e c e s s a r y  t o  P n t e r p r e t  t h e  s t a t e m e n t  
t h a t  t h e  measures  a g a i n s t  t h e  Miss ion  were t aken  " i r r e s p e c t i v e  of any 
o b l i g a t i o n s "  of t h e  United S t a t e s  under t h e  Headquar ters  Agreement a s  
i n t e n d e d  t o  r e f e r  n o t  o n l y  t o  any s u b s t a n t i v e  o b l i g a t i o n s  under 
s e c t i o n s  11-13 but a l s o  t o  t h e  o b l i g a t i o n  t o  a r b i t r a t e  provided f o r  i n  
s e c t i o n  21. It was s u f f i c i e n t  t o  r e c a l l  t h e  fundamental  p r i n c i p l e  of 
i n t e r n a t i o n a l  law t h a t  i n t e r n a t i o n a l  law p r e v a i l e d  o v e r  domest ic  law, a 
p r i n c i p l e  long  endorsed by j u d i c i a l  d e c i s i o n s .  



For  t h o s e  reasonis, t h e  Court was unanimously o f  t h e  o p i n i o n :  

" t h a t  t h e  United S t a t e s  of America, a s  a p a r t y  t o  t h e  Agreemea~ 
between t h e  Uni ted Nat ions  and t h e  Uni ted S t a t e s  of Arnerica 
r e g a r d i n g  t h e  Headquar ters  of t h e  United Nat ions  of 
26 June 1947,  i s  under  a n  o b l i g a t i o n ,  i n  accordance w i t h  
s e c t i o n  21 of t h a t  Agreement, t o  e n t e r  i n t o  a r b i t r a t i o n  f o r  t h e  
s e t t l e m e n t  of t h e  d i s p u t e  between i t s e l f  and t h e  
Uni ted Nat ions" .  

Judge E l i a s  appeinded t o  t h e  Advisory Opinion a d e c l a r a t i o n  
e x p r e s s i n g  t h e  view tlnat t h e  d i s p u t e  a l r e a d y  came i n t o  beirig when t h e  
Congress of t h e  Uni ted S t a t e s  passed t h e  Anti--Terrorlsm Act ,  s igned  cn  
22 December 1987, and add ing  t h a t  t h e  purpose of t h e  Secre ta ry -Genera l  
could  o n l y  be achieveci i f  Congress adopted f u r t h e r  l e g i s l a t i o n  r o  amend 
t h e  Act. 

Judge Oda appended a s e p a r a t e  op in ion  s t r e s s i n g  t h a t  l i t t l s  
d i f f e r e n c e  of views s i l b s i s t e d  between t h e  United Nat ions  and t h e  
Uni ted S t a t e s  a s  t o  t h e  i n t e r p r e t a t i o n  of t h e  s u b s t a n t i v e  p rov i s i r jns  of 
t h e  Headquar te r s  Agreement a f f e c t i n g  t h e  PL0 Observer  Miss ion,  and t h a t ,  
where a p p l i c a t i o n  of !the Agreement w a s  eoncerned,  both  s i d e s  agreed  t h a t  
any f o r c e d  c l o s u r e  of t h e  M i s s i o n ' s  o f f i c e  would c o n f l i c t  w i t h  the  
i n t e r n a t i o n a l  o b l i g a t i o n s  of t h e  United S t a t e s .  The i s s u e  w û s  ! s t h e r  as  
t o  what c o u r s e  of a c t i o n  w i t h i n  t h e  domest ic  l e g a l  str tct1:re xonld  bn, 
tantamount t o  such  f o r c e d  c l o s u r e ,  and t h e  c o n s u l t a t i o n s  t h a t  ha3 been 
under taken  had been ccsncerned w i t h  t h e  a p p l i c a b i l i t y  no t  s o  muc'ri of t h e  
r e l e v a n t  s u b s t a n t i v e  ,p rov i s ions  of t h e  Agreement ( s e c t i o n s  Pl--13) as of 
t h e  compromissory c l a u s e  ( s e c t i o n  21) i t s e l f .  The crux of tte m a i t e r  :$as 
t h e  q u e s t i o n  whether  a domest ic  l e g i s l a t i o n  had power t o  overr:de 
t r e a t i e s ,  a n  i s s u e  which che Court had n o t  been c a l l e d  upon t .> a d d r e s s .  
TIiat being s o ,  t h e  General  Assembly had n o t  p r e s e n t e d  t h e  Court w i t h  t h e  
q u e s t i o n  which i t  would have been t h e  most u s e f u l  f o r  i t  t o  answcu' Jf t h e  
Assembly' s u n d e r l y i n g  concern was t o  be met. 

Judge Schwebel m,aintained i n  a  s e p a r a t e  o p i n i o n  t h a t ,  whi le  chc 
C o u r t ' s  e s s e n t i a l  c o n c l u s i o n  was t e n a b l e ,  t h e  q u e s t i o n  posed ailr;,icted of 
more t h a n  clne answer.  H e  ag reed  t h a t  i t  w a s  ax iomat ic  t i i a t  a Ç z , i t e  could 
n o t  avo id  i t s  i n t e r n a t i o n a l  l e g a l  o b l i g a t i o n s  by t h e  enactmellt of 
domest ic  l e g j s l a t i o n ;  t h a t  a  p a r t y  t o  a n  a r b i t r a t i o n  c i a ~ ; ~  could nnt 
avoid i t s  a r b i t r a l  o b l i g a t i o n s  by denying t h e  e x i s t e n c e  of a d ~ s p u t . 5  
by a s s e r t i n g  t h a t  i t s  o r b i t r a t i o n  would s e r v e  no u s e f u l  purpose;  and 
t h a t  i n t e r n a t i o n a l  a r b i t r a l  c l a u s e s  do no t  r e q u i r e  f o r  t rteir 
implementat ion t h e  p r i o r  exhaus t ion  of l o c a l  remedies .  However, as t o  
t h e  i n t e r p r e t a t i o n  of t h e  l i eadquar te r s  Agreement, i t  was d e a r  i n  t h e  
c u r r e n t  c a s e  t h a t  t h e r e  was no d i f f e r e n c e  of i n t e r p r e t a t i o n  between t h e  



Uni ted  Na t ions  and t h e  Uni ted  S t a t e s ;  i n  t h e  Secre ta ry -Genera l ' s  term, 
t h e i r  i n t e r p r e t a t i o n  "co inc ided" .  The r e a l  i s s u e  was whether a  d i s p u t e  
had a l r e a d y  a r i s e n  o v e r  t h e  a p p l i c a t i o n  of t h e  Agreement, o r  would o n l y  
a r i s e  i f  and when t h e  Ant i -Terror ism Act were e f f e c t i v e l y  a p p l i e d  t o  t h e  
PLO's Observer  Miss ion.  The Secre ta ry -Genera l  had r e p e a t e d l y  t a k e n  t h e  
p o s i t i o n  t h a t  a  d i s p u t e  would a r i s e  on ly  i f  t h e  United S t a t e s  f a i l e d  t o  
g i v e  a s s u r a n c e s  t h a t  c u r r e n t  ar rangements  f o r  t h e  PL0 Miss ion would be 
"mainta ined"  and a p p l i c a t i o n  t o  i t  of t h e  Act would be "de fe r red" .  The 
Uni ted  S t a t e s  had g i v e n  a s s ü r a n c e s  t h a t  no a c t i o n  w i l l  be t aken  t o  c l o s e  
t h e  Miss ion  pending a  d e c i s i o n  i n  c u r r e n t  l i t i g a t i o n  i n  U.S. c o u r t s .  I t  
w a s  n o t  c l e a r  why such  a s s u r a n c e s  were n o t  s u f f i c i e n t  f o r  t h e  t ime 
being.  Should t h e  Act be e f f e c t i v e l y  a p p l i e d ,  a  d i s p u t e  would t h e n  a r i s e  
t r i g g e r i n g  t h e  U.S. o b l i g a t i o n  t o  a r b i t r a t e ;  shou ld  t h e  Act be h e l d  by 
U.S. c o u r t s  n o t  t o  app ly  t o  t h e  PLO's New York C i t y  o f f i c e ,  t h e r e  would 
be no d i s p u t e .  However, i t  could  be r e a s o n a b l y  main ta ined ,  a s  t h e  U.N. 
Lega l  Counsel  had, t h a t  a U.S. c o u r t  r u l i n g  a g a i n s t  a p p l y i n g  t h e  A c t  t o  
t h e  PL0 would n o t  mean t h a t  a  d i s p u t e  had never  e x i s t e d  but  merely  would 
p u t  a n  end t o  t h e  d i s p u t e ,  a  c o n s i d e r a t i o n  which had l e d  Judge Schwebel 
t o  v o t e  f o r  t h e  C o u r t ' s  Opinion.  

Judge Shahabuddeen appended a  s e p a r a t e  o p i n i o n  e x p r e s s i n g  t h e  view 
t h a t  t h e  c e n t r a l  i s s u e  was whether a  d i s p u t e  e x i s t e d  a t  t h e  d a t e  of t h e  
r e q u e s t  f o r  a n  a d v i s o r y  o p i n i o n  and no t ing  t h a t  t h e  Cour t  had n o t  
determined t h e  s t a g e  a t  which a  d i s p u t e  had come i n t o  e x i s t e n c e .  I n  h i s  
view, t h e  g i v i n g  of a s s e n t  t o  t h e  Ant i -Terror ism Act on 22 December 1987 
had a u t o m a t i c a l l y  b rough t  t h e  competing i n t e r e s t s  of t h e  p a r t i e s  t o  t h e  
Headquar te r s  Agreement i n t o  c o l l i s i o n  and p r e c i p i t a t e d  a  d i s p u t e .  A s  t o  
any s u g g e s t i o n  t h a t  no d i s p u t e  could  e x i s t  b e f o r e  t h e  Agreement had been 
breached by enforced  c l o s u r e  of t h e  PL0 o f f i c e ,  Judge Shahabuddeen den ied  
f o r  v a r i o u s  r e a s o n s  t h a t  such  a c t u a l  breach formed a  p r e c o n d i t i o n  of t h a t  
k i n d  b u t ,  even i f  i t  d i d ,  t h e  p o s i t i o n  of t h e  Uni ted  Na t ions  could  be 
c o n s t r u e d  as conno t ing  a  c l a i m  t h a t  t h e  v e r y  enactment  of t h e  law i n  
q u e s t i o n ,  whether  i n  i t s e l f  o r  t aken  i n  c o n j u n c t i o n  w i t h  s t e p s  t aken  i n  
pursuance  of i t ,  i n t e r f e r e d  w i t h  t h e  United Na t ions '  r i g h t  under  t h e  
Agreement t o  e n s u r e  t h a t  i t s  permanent i n v i t e e s  were a b l e  t o  f u n c t i o n  o u t  
of e s t a b l i s h e d  o f f i c e s  wi thou t  n e e d l e s s  i n t e r f e r e n c e ;  such  a  c l a i m  was - 
n o t  s o  unarguab le  a s  t o  be i n c a p a b l e  of g i v i n g  r i s e  t o  a  r e a l  d i s p u t e .  
The p a r t i e s  ag reed  t h a t  en forced  c l o s u r e  of t h e  PL0 o f f i c e  would 
c o n s i t u t e  a  b r e a c h  of t h e  Agreement, but  d i d  n o t  a g r e e  a s  t o  whether  t h e  
Act was i n  i t s e l f  c r e a t i v e  of a  c u r r e n t  v i o l a t i o n .  Accordingly  t h e r e  i n  
f a c t  e x i s t e d  a d i s p u t e  concern ing  t h e  i n t e r p r e t a t i o n  of t h e  Agreement a s  
w e l l  as i t s  a p p l i c a t i o n .  




