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A. -— PROCES-VERBAUX DES SEANCES TENUES
LES 28 FEVRIER, 17, 2 BT 30 MARS 1950

(PREMIERE PHASE)

ANNEE 1930
DEUXIEME SEANCE pUBLIQUE ! (28 11 50, T1 &}

Présents | MM, BASDEVANT, Président GUERRERO, Vice-Prisident .
ALVAREZ, HACKWORTH, WINIARSkI, Zori¢éi¢, e VISSOHER, Sir ARNOLD
MceNatr, M, Kiasstap, Bapawt Pacua, MM. KryLov, Rean, Hsu Mo,
AzZEVEDO, Juges; M. HaMero, Greffier.

Présents dgafement :

M. Tvan Kerno, Secrétaire général adjoint, représentant du Secrétaire
général des Nalions Unies, assisté de

M. Hsuan-Tsut-Liv, membre de la Division de«x quesiions juridiques
générales au Secrétariat des Nations Unies,

Les représentanis des Gouverncments suivanis .

Rovaume-Uni : M. G, G. Frrzuaurice, C. M, G., deuxigme conseiller
juridique an Toreign Office.

Etats-Unis d’Amérique : I'honorable Benjamin V. CongN, assisté de

M. Eric STEIN, du Département d’Etat des Etats-Unis, congeiller,

Le PRESIDENT, ouvrant l'audience, annonce que la Cour se rénnit
pour entendre les exposés. oraux qui seront piesentes dans [affaire
visant cerfaines questions de procédure relatives a 'interprétation des
traités de paix qui ont été conclus avec la Bulgarne, la Hongric ¢t la
Roumanie,

Par une résolution, daiée du 22 oclobre 1949, ['Assemblée générale
des Nations Unies a décidé de demander a la Cour un avis consuliatif &
ce - sujet. Lo Président prie le Guerrier de donner lecture de cette
résolution.

A Ta suite de cette lecture, le PRESIDENT rappelle que la reguéle pour
avis a fait l'objet des notifications @ usage.

Etant donné qu'clle touchait a linterprétation de cerfams tr'uten,
elle a été, conformément a Uarticle 66 du Statut, communiquée & lous
Jes Gouverncments des Etats admis a ester devant la Cour, signataires
desdits traités, qui élaicnt jugés susceptibles, par la Cour, de donner des
renseignaments sur la question.

b Neuvigme séance de la Cour.
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A —~MINUTES OF THE SITTINGS HELD ON
FEBRUARY 28th, MARCH 1st, 2nd AND 30th, 1950

(FIRST PHASE)

YEAR 1950
SHCONIF PUBLIC SITTING * {28 1 50, 11 a.m.)

Present : Presideni BASDEVANT | Viee-President GUERRERQ ;) fudges
ALvaREZ, HackworTh, WINIARSKI, ZORIGIE, DE VisscHER, Sir ARNOLD
McNatgr, KLaestab, Bapaw: Pasua, Kryrov, Rean, Hse Mo, Azeveno;
Registrar HAMBRO.

Alse present .

Mr. Ivan Kurno, Assistant Secretary-General, representing the
Sccretary-General of the United Nations, assisted by

My, HsvaN-Tsur-Li, Member of the General Legal Division at the
Secretariat of the United Nations,

The representalives of the following Govertumenis :

Uinited Kingdom : Mr. G. G. Frrzmaurice, CM.G,, Second Legal
Adviser of the Foreign Office. ’

United States of America: the Honourable Benjamin V. COHEX,
assistced by
Mr. Eric STEIN, of the United States Department of State, Adviser,

The PRESIDENT declared the sitting open, and said that the Court
had met to hear the oral statcruents that wonid be submitted in the case
which raised certain procedural questions relating to the interpretation
of PPeace Treaties with Bulgarka, Hungary and Romania.

By a Resolation dated October 22nd, 1949, the General Assembly of
the United Nations had decided to request the Court to give an advisory
opinion on this subject. He asked the REGISTRAR to read the resolution
M guestion.

After the text had been read, the PRESIDENT observed that the request
for an advisorv opinion had been notified in Lhe customary manner.

As it was concerned with the interpretation of certain treaties, it had
been communicated, as prescribed in Article 66 of the Statule, to all the
Governments of States entitled to appear before the Court, signatories
of the said treaties, which were considered by the Court as likely to be
able to furnish information on the question.

! Ninth yaeeting of the Court.
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En ouire, par application de Uarticle 63, paragraphe premier, el de
Particle 68 du Statut de 1a Cour, les Gouvernements de la Bulgarie, de
la Hongrie et de la Ronmanie, signataires des traités doat il s’agit, ont
recu conmunication de la requéte de PAssemnblée générale ; ils ont éré
avisés gne Ta Cour serait disposée a recevoir de lenr part nn exposé ferii
sur les questions 3 elle soumises pour avis,

Le délai de la procédure écrite a ét4, par une ordonnance datée du
7 novembre 1949, ixé au 16 janvier 1430,

f.a Cour a recu, du Secrétaire général des Natious Unies, une documen-
tation trés complate.

Llle a re¢u, en outre, par ordre de dates, des observations derites
émanant  des Gouverncments suivants: Etats-Unis  d’Amérique,
Royaume-Uni, République populaire de Bulgarie, République soviélique
socialiste d'Ukraine, Union des Républiques socialistes soviétiques,
République socialiste soviétique de Biflorussie, Répnbliqne populaire
roumnainge, République tchécoslovadque, Australie, Républisjue populaire
hongroise,

1.aCour adéctdéde tenir, 4 partir du 28 février, c'est-3-dire anjourd hui,
des audiences an cours desquelles seraient entendus des exposds oraux.

Le Secrétaire général des Nations Unies s'est fait représenter par
M. Tvan Kerno, Secrétaire général adjoinl chargé du Département
juridiyue, qui présente un exposé oral.

Les Etats-Unis d’Amérigue ct le Royaume-Uni ont fait savoir qu'un
exposé oral serajt présents en leur nom., Les représentants désignés dans
cetie affaire ont 6té:

Pour le Rovaume-Uni de Grande-Bretagne et 'Irlande du Nord,
M. G. G. Fitzmaurice, C. M. G., decuxiéne conseilier juridique an Foreign
Office ; pour les [Stats-Unis d"Amérique, U'honorable Benjamin V. Colten,

Le Président constate la présence devant la Cour du représentant dn
Secrétaire général des Nations Unies et de ceux des Etats susmentionnda,

Il annronce qu'll donnera en premier lieu lIa parole & M. Kerno, représen-
tant du Secrétaire général des Nations Unies, et ensuite aux représentants
des Etats-Unis ’Amérique et du Royaunie-Uni.

M. Ivan Kexno, Secrétaire général adjoint, prononce 'exposé repro-
duit en annexe .
1l termine cet expose.

Lu PRESIDENT annonce que la Cour entendra 'exposé de M. le Repré.
sentant des Etats-Unis, le mercredi 1= mars, & 10 h. 30.

L'audicnce est levée &4 1z h. 45.
l.e Président de 1a Cour,
{Signé) BASDEVANT.
Lo Greffier de la Cour,
{Signé}) E. HaMpero.

t Voir pp. 246-236.
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Morcover, as prescribed by the first paragraph of Article 63, and
by Articte 68 of the Court’s Statute, the Governmenis of Bulgaria,
Hungary and Romanta, signatories of the said treaties, had reccived
natification of the request of the General Assembly, They had been
informed that the Court would be willing 10 receive written statements
from them on the questions referred to it for opinion.

Januarv 16ih, 1950, was appointed for the expiry of the time-limit
by an Order dated November 7th, 1g4g.

The Court had received a complete set of documents on the matter
from the Secrctary-General of the United Nations.

It had alse received written statemcnts from the Governments of
the following States in order of dates : United States of America, United
Kingdom, People’s Republic of i3ulgaria, Ukrainian Sovict Socialist
Republic, Union of Soviet Socialist Republics, Byeloussian Soviet
Sacialist Republic, People’s Republic of Romania, Czechasiovak Repub-
lic, Australia, PPecple’'s Republic of Huangary.

The Court had decided to hold public sittings for {he hearing of oral
statements beginning on thai day, Febrnary 28th.

The Secrstary-General of the United Nations was being represented
by Mr, Ivan Kerno, Assistant Secretury-General in charge of the Legal
Department of the United Nations, who would present an oral statement.

The United Stales of America and the United Kingdom had given
notice of their intention to submit oral statemcnts. The representatives
designated to present them werc:

For the United Kingdom of Great Britain and Northern Ireland:
Mr. G. G. Fitzmaurice, €. M. G., Second Legal Adviser of the Foreign
Office ; for the United States of America: the Honourable Benjamin
V. Cohen,

The President noted that the representatives of the aforesaid States
were present in Court, as well as the representative of the Secretary-
General of the United Natioos.

He said that he would first call on Mr. Kerno, representing the Secrel-
ary-General of the United Nations, and then on the representatives of
the United Kingdom and the United States.

Mr. Ivan Kerno, Assistant Secretary-General, then made the statement
reproduced in the Annex 1.
He conclitded his statement,

The PresipenT said that the Court would hear the statement of the
United States representative on Wednesday, March 1st, at 10.30 a.m.

The Court rose at 12.45 P. .

{Sigred} BasSDEVANT,
President.

{Signed} E. Hamsro,
Registrar.

! Se¢ pp. 246-250.



244 TROIEME ET QUATRIEME SEANCES (I-2 I 50)
TROISIEME SEANCE PUBLIQUE ! {1 11t 50, 10 k. 30)

Présents : [Voir deuxiéme séance.]

Le PRESIDENT, en cuvrant fa séance, donne la parole au représentant
des Eiats-Unis &’ Amérique.

L'honorable Benjamin V. CoueN présente l'exposé reproduit en
annexa ®,
{I’audience, interrompue a 13 heurcs, est reprisc & 16 heures.)

Le PrEsSIDENT donne la parole & M. Benjamin V. Conex, qui poursuit
et tertpine son exposes. '

L¢ PRESIDENT annonce gue la Cour se réunira le 2 mars, & 10 h. 3o,
pour entendre I'exposé de M. le Représentant du Royaume-Uni.

L’andience est levée & 18 h. 15
(Signatures.)

QUATRIEME SEANCE PUBLIQUE ¢ (z n1 so, 10 k. 30}

Présents : [Voir deuxitme séance.]

Le PrESIDENT, ouvrant audicnce, donne la parole au représentant
du Royaume-Uni.

3. G. G. Firzmaurice présente Uexpoesé reprodutl en annexe ®

{(L’andience, interrompue & 13 hewres, est reprise 4 16 henres.)

Le PaisipExT donne la parole & M. G. G, FiTzMAURICE, (ui reprend et
tCIMIRe SON eXposé &

Le PrESIDENT rewmercie le représentant du Secrétuire 'général des
Nations Unies, les représentants des Etats-Unis d’Amdérique et du
Royaume-Uni des exposés oraux faits par cux devant la Cour.

Le Président prononce la cloture des débats oraux.

L’audience cst levée & 18 1. 45.
{Signatures.)

1 Treizieme séance (e la Cour

* Yoir pp. 2572760,

3 » woo2ph-nE.

¢ Quaterziéme sdéance de la Comr.
3 Voir pp. zob-312.

¥ 3rE-33e.
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THIRD PUBLIC SITTING ® {3 111 50, 10. 39 a.m.}

Present ; [See second sitting.] .
The PRESIDENT opened the hearing and called upon the representative
of the United States of America,

The Honourable Benjamin V. CoHEN began the statément reproduced
in the Annex?

{The hearing was adjourned [rom I p.m. until 4 pm)

The PrEsinexT called upon M. V. CoHEN, who continued und concluded
his stalement 2. .

The PrESiDENT announced that the Court would meet on March znd,
1930, 2t 10.30 a.m., to hear the statement of the representative of the
United Kingdom.

The Court rose at 6.15 p.m.
{Signatures.}

FOURTH PUBLIC SITTING 1 (2 1 50, 10.30 a.m.)

Present: [See second sitting.)

The PRESIDENT opeued the hearing and called upon the representative
of the United Kingdom.

Mr. G. G. FrrzsaGRrICE began the statement reproduced in the Annex *.
(The hearing was adjourned from 1 pm. to 4 pm)

The PResIDENT called upon Mr. G. G. FitzMaURICE, who continued
and concluded his statement?®.

The PreEstpENT thanked the representative of the Secrctary-General
of the United Nations and the representatives of the United States of
America and of the United Kingdom for having presented their oral
statements. .

The president declared the oral proceedings closed.

The Court rose at 6.43 p.m.
{Stgnatures.}

I Thirteenth mesting of the Court,
? See pp. 257-270.
., 27h-20s.
1 Fourteenth Meeting of the Court.
$ Sec pp. 296312,
® ., . 312-330.



243 SINIEME SEANCE (30 1 30)
SINIEME SEANCE PUBLIQUE® (30111 50, 164

Présents : les membres de 1a Cour mentionnés ay procés verbal de Ia
deuxiéme stéance | le Greffier ; les représentants des Gonvernements
suivants : Canada © 3. Exe. M. P. Duvuy, ammbassadeur & La Have
Ftals- Unis & Amérique - 5. Exc. M, 5. CHaAPIX, ambassadeur & La Haye ;
Royaume-Uni © M. 1. P. {rarxan, conseiller d’'ambassade 4 La Hayve.

Le PrésipEnT, ouvrant Paudience, annonce que la Cour se réunit
pour prononcer Vavis qui Tui a éré demandé, par I'Assembléc géndrale
des Nations Unies, sur certaines questions de procédure relatives i
Pinlerprétation des traitds de paix qui ont ¢té conclus avec la Bnlgarie,
la Hongrie et la Roumanie.

11 prie le Grerrir de donner lecture de la partie de la résolution
du 22 octobre 1644 o est formelée la demande d’avis,

Cette lecture fnite, le PRESIDENT rappelle que, conformément a 'arti-
cle 67 du Statut, le Secrétaire général des Nations Unies et les représen-
tants des Etats qui ont pris part anx débats oraux dans la présente
affaire, savoir : le Royaume-Uni de Grande-Bretagne et d'lrlande du
Nord et les Ftats-Unis d'Amérique, ainsi que los représerlants des
Membres des Nations Unies et des autres Itats intéressés ont ét1é diment,
prévenas,

La Cour a décidé, conformément & U'article 36 de son 3tatul, que ¢'vst
le texte frangais e Pavis qua fera fol.

Le Président donne lecture de ce fexte™

Aprds i, Le Grerrisr donne lecture en anglais du dispositif de Pavis,

[e PRESIDENT signale que M. Azevedo, juge, tout en souscnivant i
Tavis de la Cour, s'est prévala du droit que lui confére Particle 57 du
Statut et a joint andit avis Uexposé de son opinion individuelle s,
MM. Winiarski, Zori¢ié ¢t Krylov, jugces, considérant que la Cour aurait
da sabstenir ("émettre un avis en Uespéee eb se prévalant dn droit que
leur confére Uarticle 57 du Statur, ont joint audif avis les exposcs de
lewr opinicn dissidentc *.

I.e Président annonce que MM._ Azevedo, VWiniarski, Zoricid et Krylov
lai ent fait saveir qu'ils ne désiraient pas donner lecture a4 Iaudience
de leurs opinions dissidentes,

II prononce ka cléture de audience.

L’audience est levée & 16 h. 335.

{Sianatures.}

Vg bsepticme séance de fa Cour,

¥ Voir publications de la Cone, Recuedl des Arrils, Avisconsultalifs et Ordonnances
1450, pp. 6378,

3 fddenz, pp. 74-88.

i » . » Hg.a7, g8 i0q eF T05-TT3



SEXTH SITTING (30 Il 50) 245
SINTH PUBLIC SITTING! (30 11 50, 4 Han.)

Present : the members of the Court mentioned in the minutes of the
second sitting; the Regisirar; the representatives of the following
Governments: Canada: H. E.Mr. P. Dupuy, Ambassador at The Hague ;
United Kingdom : Mr. I, P, Garrax, Counsellor of the British Embassy
at The Hague | Untted States of Ameyiea @ H.E. Mr. S, CHarix, Ambas-
sador at The Hague.

The PriesinexNT declared the sitling open and announced that the
Court had assembled to deliver the opinion which it had been requested
to give by the General Assemblv of the United Nations on certain proce-
dural matters concerning the interpretation of Peace Treatics signed
with Bulgaria, Hungary and Romania,

He requested the REGISTRAR to read the part of the Resolution of
Ociober 22nd, 1049, containing the request for an opinion.

\When the text had been read, the PRESIDENT observed that, under
Artiele 67 of Lhe Statute, the Scerctarv-General of the United Nations
and the representatives of the States which took part in the oral proceed-
ings in this case, namely the United Kingdom of Great Brituin and

+Northern Ireland and the United States of Americg, as also the represent-
atives of the Members of the United Nations and of the other States
concerned, had been duly notified of the sttting,

The Court had decided that the I'rench text of the opinion should be
authoritative,

The President proceeded to read that text?

After he had read the toxt, the Rucisrrar read the operalive clause
of the opinion in English.

The PresipeENT stated that Judge Azevedo, although in agreement
with the opinion of the Court, had availed himself of the right conferred
on him by Article 57 of the Statufe and had appended his scparate
opinion ®. Judges Winiarski, Zoridié and Krylov, who considered that
the Court should have abstained from giving an opinion in this case,
availing themselves of the right conferred on them by Article 57 of
tohe_ Statute, had appended their dissenting opinions® to the Court's

pinion.

The President added that Judges Azevedo, \Winiarski, Zori¢i¢ and
Krylov had informed him that thev did not wish 1o read their dissenting
opinions at the sitting.

The I'restdent declared the sitting closed.

The Court rose at 4.35 pan. .
(Signatures.}

U Twenty-seventh menting of the Court

z See Court's publicatious, feports of fudgmenis, Advisory Opinions and Urders
1950, pp. 65-73.

3 fdem, pp. 79-38.

* v . S0e97, 8-tog and T03-113.



ANNEXES AU PROCES-VERBAUX

EXPOSES ORAUX DE FEVRIER-MARS 1550
{PREMIERE PHASE)

ANNEXES TO THE MINUTES

ORAL STATEMENTS OF FEBRUARY-MARCH 1950
(FIRST PHASE)

1. EXPOSE DE M. IVAN S: KERNO
(REPRESENTANT DU SECRETAIRE GENERAL DES NATIONS UXIES)
A LA BEANCE PUBLIQUE DU 28 FEVRIER 1050, MATIN

Monsieur le Président, Messieurs les Membres de la Cour,

Une fois de plus, j'ai le grand honneur de pouvoir représenter le
Secrétaire général des Nations Unies devant le plus haut tribunal
du monde. Mes sentiments sont d'autant plus profonds que je puis
le fairc & la snite d’une Assemblée géndrale des Nations Unies qui g
éprouvé le besein de demander & la Cour trois avis consultatifs et &
un moment ol, en outre, plusicurs allaires contentieuses se trouvernt
devant la Cour. Ainsi, les dispositions de la Charte des Nations Unics
qui prévoyalent que la Cour serait I'organe judiciaire principal de
la nouvelle Organisation, et que PAssemblée générale pouvair Iui
demander des avis consultatifs sur toutes questions juridiques, sont
devenues une réalité actuelle et vivante, Jo crois qu'on peut se réjouir
sinctrement ol profondément de cette évolution tendant & une large
utilisation de la branche judiciaire de I'Organisation créde a4 San-
Franciseo.

Avec votre approbation, Monsieur le Président, je me permets de
présenter cet exposé oral en conformité de Uarticle 66 du Statul de
la Cour.

Les discussions gui ont cu lieu au cours du printemps et de 'automne
de l'année 194g, & VAssembiée générale, et qui ont abouti A cetie
demande d'avis consultatif, se sonl concentrécs dans la Commission
politique spéciale de I'Assemblée générale et, en outre, dans quelques
séances du Bureau et de PAssemblée pléniére clle-méme. Les procts-
verbaux de toutes ces séances figureni dans le dossier que le Secrétaire
général a fait parvenir 4 la Cour,

A propos des precés-verbaux, je voudrais, en passant, [aire une
remarque, que je me suis déja permis de présenter & la Cour dans
des affaires précédentes, Le Burcau cf la Commission politique spéciale
de P'Assemblée générale ont senlement des comptes rendns analytiques.
Cenx-¢i se trouvent dans le dossier préscncé 4 la Cour. Le Secrétariat
posséde, en outre, des procés-verbaux soit sténographifs, soit sur
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disques ; ces procds-verbaux ne sont pas officiels, en c¢ sens u'ils
n'ont été ni revus ni corrigés par les délégations respeclives. Usdonnent
cependant un tableau exact de ce qui a été effectivement dit au cours
des séances. Si la Cour le désire, ces procés-verbaux sténographiques
ou sur disques sont & sa disposition.

Je viens donc de mentionner que les procés-verbaux des discussions,
devant la Commission polilique spéciale, te Burcau et 1'Assemblée
pléniére, sont relativement peu nombreax ¢t peuvent étre consultés
sans trop de diffrcultés. 1T ne me semble donc pas nécessaire de procéder
a une analyse détaillée de tous les débats. Cependant, il pourra éire
de quelgue utilité de présenter un court résumé objectif ayant trait
4 certains aspects salllants de la discussion. Un tel résumé pourra,
an moins je Uespdre, aider quelque peu la Cour 4 comprendre pleine-
ment les intenticns et les déairs de "Assemblée géndeale,

[Les questions qui hous occupent ont été transmises A la Cour confor-
mément aux dispesitions d'une Résolution adoptée par 1'Asscinblée
giéndrale le 22 octobre 194 {dossier, chemise 13, texte de la résolution).
L'Assemnblée générale a adopié cette résolution aprés avoir examind
& sa Quatridme Scssion ordinaire un point de 'ordre du jour intitulé :
« Respect des droits de homme et des libertés fondamentales en Bulgarie,
en Hongrie et en Roumanie. » On se rappellera cependant que lexamen
de cette question faisalt suite a4 examen par I'Assemblée générale, lors
de la deuxicme partie de sa Troisiéme Session, d’une question analogue
concernant la Bulgarie et la Hongrie.

Trois semaings avant lonverture de la deuxiéme partie de la Troisiéme
Sessivn de VAssemblée géndrale, ce fut la délégation de la Bolivie qui,
la premifre, avait propuse, le 16 mars 1949, d'inscrite & Yordre du jour
ure question intitulée ; « Etude du proccs contre le cardinal hongrois
Mindiszenty, en relatton avec les articles premier, paragraphe 3, et 33,
alinéa ¢, de la Charte. » Le 19 mars 1949, la délégation de 'Australie,
de son cbté, avait proposé d'inserire 4 Pordre du jour une question
analogue intitulée : « Respect des libertds ¢t droits fondamentaux de
Vhomnme en Bulgarie et en Hongrie, et notamment guestion des libertds
religieuses ef civiques, telle qu'eile s'est posée, en particulier, & N'eccasion
des proeés qui ont ex licu récemment contre des dighitaires de U'lglise »
{dossier, chemise 2, documents Aj820 et AfSz21).

Aprés avoir examind, les 6 et 7 avril 1g49, Ie point de savoir si les
questions précitées devaient étre inscrites i Pordre du jour de 'Assemblée
géndrale, le Bureau de I'Assemblée a décideé de recommander 3 "Assemblée
générale de combiner, en une seule, les denx questions et d'inscrire 4 son
ordre du jonr un point intitulé : « Question du respect, en Bulgarie et
en Hongrie, des droits de Fhomme et des libertdés fondamentales cu égard
aux disposttions de la Charte et des Lraités de paix, et, notamnent,
question des libertés rcligieuses et civiques, telle qu'clle s'est posée, en
particulier, & I'occasion des procés qui ont en licu récemment contre des
dignilaires ecclésiagtiques. » Le Bureau o également recormmande de
renvoyer la guestion ainsi libellée a la Commission politique spéciale
(dossier, chemise 1, comptes rendus du Bureau, 58me et jome séances ;
chemise 2, rapport du Bureauw, document Aj8zg). L'Assemblée géndrale
a examiné les recommandations de son Buorean el, le 12 avril 1940, elle
les a adopiées par 30 voix contre 7 et 20 abstentions {dossier, chemise 1,
compties rendus des I8gme et Igome séances plénilres),

24
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La Commission politique spdciale, ainsi saisie de la question, T'a
débattue au cours de ses irente-quatritme 4 quarante el uwnidme stances
qui se sont tenues du 1g au 22 avril 1049 {dossivr, chemise 3, comptes
rendus de la Comunission politique spéciale). Avant d’entamer les débats
sur le fond du probléme, la Commission politique spéciale a adopté une
résolution prisciitée par la déldgation anstralienne, Invitant les Gouver-
" nements de la Bulgarie et de la Hongrie & envoyer un représentant qui
participerait, sans droit de vote, aux discussions {dossicr, chemise 4,
docament AJAC. 24/50 . chemise 3, comptes rendus de la Commission
politique spéciale, 34me séance}, Le Gouvernement de lu Bulgarie ct
celui de la Hongrie ont répendu gu'ils ne pouvaicnt accepter cette invi-
tation, disant que lcs Nations Unies n'avaieat pas compérence en cette
matiére {dossier, chemtse 4, documents AJAC. 24/38 et AJAC, 24/57).

Avanl terminé l'examen de la question, la Commission politique
spéciale a déoidé, le 22 avril 1640, de recommander & I"Assemblée géndrale
d'adopter un projet de résolution gui avait été primitivanent présentd
par la Bolivic. Le vote de Ia Commission politigie spéciale a donné les
résubtats suivants © 34 voix contre 6 et 11 abstentions (dossier, chemise 3,
comptes rendus de la Commission, 41me séance),

1/aflaire cst venue ensuwite 2 V' Assemblée plémidre, les 29 et 30 avri}
1549. Celle-ci a adopté le projet de résolution présenté par la Comynission
politique spéciale par 34 voix contre 0 et ¢ abstentions {dossier, che-
mise 5, compics rendus des 201me, 202me ¢t 203®me géances plénidres ;
chemise §, texte de la résolution).

I1 ¥ a deux aspects de ceite discussion du printemps de 104G, & propoes
desquels je voudruis présenter quelques commentaires,

1} Dans la Commission pelitique spéciale, unc partie considérable,
sinon prépondérante, des délibérations, touchait au fond méme des
problémes soulevis, Les accusations suivant lesquelies 1o Bulgarie et
la Hengrie auraient commis certaing actes en viclation de la Charte et
des Traités de paix ont été soutennes et amplifiées avee Leaucoup de
vigueur par certaines délégations. Ces accusations ont été catégorique-
ment niées par la Bulgaric dans son télégramme du g avril 1640 adressé
an Secrétaire général des Nations Unies, et par la Hongrie dans son
télégramme du 4 avril 1940 adressé au Président de UAssemblée géudérale
{dossier, chemise 4, documents Af332 et Corr. 1, Aj831). Elles ont été
aussi réfutées avec une égale vigueur par cerdaincs délégations. Dans sa
Résolution adoptée le 30 avril 1g49, Assemblée géndraic o exprimeé «le
profond souci que lui inspirent les graves accusations portées contre le
Gouverrement de la Bulgaric ¢t celui de la Hongrie touchant la sup-
pression des droits de 'homme et des libertes fondamentales dans ces
pays ». Mais PAssemblée s'est abstenve de passer un jugement guel-
conque ou d'enirer d’'une mani¢re guelconque dans le fond méme de la
controverse. Tous les projets de résolution présentés dans cet ordre
d’'idées furent retirés par leurs auteutrs, faute de soutien suffisant, ou
rejetés par la Commission politique spéciale. I en fut ainsi, notamment :

a) du premier et du deuxitme projets de résolution de Cuba, qui
tendaient 4 condamner attitude de la Bulgarie et de la Hongrie et &
instituer une commission d'enquéte {dossicr, chemise 4, documents
AJAL, 24/48 ot Corr. 1, AJAC. 24/48/Rev. 2} ;

&) du projet de résolution de 1'Australie estimant que, « & premiére
vue, il est établi que des restrictions ont été apportées aux droits de
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homme et aux libertés fondamentales en Bulgarie et en Hongrie » et
tendant 4 créer une commussion d'¢tude (ibid., document AJAC. 24/52) ;

¢} de 'amendement du Chili, tendant 4 condamner les actes commis
par la Bulgarie et la Hongrie (1bid., document AJAC. 24f53);

d) de lamendement de la Colombie et du Costa-Rica, tendant 4
décider de surseoir & toute procédure d’admission, au sein des Nations
Unies, de la Bulgarie ¢t de la Honearie (7bid., document AJAC. 2454} ; et

e} enfin, de 'amendement de 1"Anstralie et de Cuba ne mamntenant
des projets antérienrs de ces déiégations que 'idée d'ane commission
d'étude {rhid., document AJAL. 24/56).

Je répete donc que VAssemblée générale, & la seconde partic de sa
Troisidme Session, n'a passé awcun jugement sur la substance des
accusations. Elle s'est limitée & preadre note, « avee satisfaction, que
des mesures ont été prises par plusienrs Etats signataires des Traités
de paix avec la Bulgarie et la liongric », a exprimé « l'espoir que des
mesures seroni diligemment appliquées, selon les traités, en vne d’as-
surer le respect des droits de 'homme et des libertés {ondamentales »
et a attiré « de toute urgence Uattention du Gouvernement de la Bul-
garie et de celui de la ITongrie, sur leurs obligations prévues par les
Traités de paix, et notamment sur celle de coopérer au réglement de
toutes ces questions .

[a fin de la Troisitme Session de 'Assemblée est donc marquée
uniguement, mais expressément, par un appel urgent aux Etats intéres-
sés d'appliquer les procddures prévues par les Traités de paix.

2} Il y a nune autre partie de la discussion du printemps de 194g
qu'il est intéressant de passer en revue. La Cour pourra noter gue
Uinscription méme de la question & Vordre du jour de I’Assemblée a
donné lieu 2 un débat, devant le Burean et devant UAssemblée plénidre,
d’une ampleur et dune ardeur considérables. En effet, certaines délé-
gations ont refusé d'admettre, dds le début er tont an Iong des del-
Bérations, une compétence quelconque de I'Assemblée genérale de
s'occuper dn probléme. Cette méme thése fut & la base de la réponse
ncgalive de la Bulgarie et de la Honfrie 4 Vinvitation de 'Assemblée de
venir prendre part aux discussions de la Commission politique spéciale.
Les principaux arguments prononcés en faveur de ce point de vue
peuvent se résumer bricvement de [a fagon suivante :

Par le paragraphe 7 de larticle 2 de la Charte, les anteurs de fa
Charte ont voulu interdire toute intervention dans des affaires qui
reiévent essentiellement de la compéience nationale d’'un Efat. Les
dispositions générales de la Charle concernant les droits de 'homme
et les libertés fondamentales ne peuvent pas prévaloir contre Uinter-
diction expresse du paragraphe 7 de Uarticle 2. Le caractére obliga-
toire de ces digpositions générales, concernant les droits de 'homme
et les libertés fondamcntales, est d'ailleurs exirémement doutcux,
méme absiraction faite de leur relation avec Varticle 2. En outre,
pour les Etats non membres aucune obligation ne saurait déconler
des dispositions de la Charte relatives i ce domaine. La scule stipulation
de la Charte que l'on pitt interpréter comme imposant one certane
obligation & un I'tat non membrc de 'Organisation des Nations Unies
était Yarticle 2, paragraphe 6, aux termes duqueel VOrganization «{ait
en sorte gue les Etats qui ne sont pas membres des Nations Unies
agissent conformément 4 ces principes dans la mesure nécessaire au
maintien de la paix et de la séeurité internationales » Puisque cc
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prétendu différend ne mettail pas cn cause le maintien de la paix et de la
sécurité internationales, cette disposition du paragraphe 6 de Varticle 2
ne s'appliquait pas. Enfin, d’aprés article 107 de la Charte, toutes les
questions concernanl les Traités de paix sont en dehors de la com-
pérence des Nations Unies, Méme s'il v avait violation des Traités
de paix, c'est la procédure prévue par ces traités concernant leur
Inlerprélation et leur exécution quni devrait étre appliquée exclusi-
verent.

Par contre, les délégations qui se sont prononcées cn faveur de la
compétence de PAssemblée géndrale ont fait ressortivr tout d'abord
que I'Assemblée générale avait la compétence de déterminer sa propre
compétence. Or, Tarticle 10 de la Charte est extrémement général ;
il confére 4 UAssemblée générale le droit de discuter toutes questions
ou zffaires « rentrant duns le cadre de la Charte ». Le probléme soulevé
met en jeu les droits de 'homme ¢t les libertés fondamentales ; les
articles et les dispositions de la Charte gui mentionnent le vespect
des droits de Thomme et des libertés fondamentales sont &l nombreux
el si explicites que Uon ne sawrait nier que toute question mettant
en jeu ces grands principes rentre dans le cadre de la Charte. De toute
évidence, les Nations Unies devraient étre en mesure d'intervenir
en cas de violation des droits de 'homme ; sinon les dispositions préci-
iées seraient sans poriée. En dehors de la Charte elle-méme, le respect
des droits de Uhomme et des libertés fondamentales est prévu spécia-
lement et expressément dans les Traités de paix, De ce [ait, toute la
question a certainement revétu un caractére international et a cessé
d'appartenir essentiellernent & la compétence nationale. En c¢e qui
concerne les Traités de paix, it faut en outre faire ressortir qu'on ne
saurait en aucun cas les invoguer conire la compétence des Nations
Unies si et en tant guece tte compétence existait déjd. En effet, confor-
mément A Varticle 103 de la Charte: «En cas de conflit entre les
obligations des Membres des Nations Unies en vertu de la préscnte
Charte cf leurs obligations en vertu de tout anire accord international,
les premiéres prévaudront. » Lnfin, pour refuter 'argument que des

tats non membres ne sauraient &tre lids par les obligations de la
Charte, lattention a été artirée sur le texte de l'article 35¢) de la
Charte, d"aprés lequef i était du devoir des Nations Unies de favoriser
ale respect universel et effectif des dreits de 'homme et des libertés
fondamentales pour tous, sans distinction de race, de sexe, de languc
ou de religion ». Ainsi les Nations {Jnies avaient Uobligation d’assurer
le respect universel et effectif des droits de 'homme et des liberiés
fondancntales tant par les Etats Membres que par les Etats non
membres,

La Cour connait Je résultat de toutes ces discussions., Je rappelle que
la question fut inscrite & Uordre du jour de 'Assemblée géncrale par
30 voix contre 7 ¢f 20 abstentions et gue la résolution recommanddée par
la Commission politique speéciale a re¢n I'approbation de 1'Assemblée
géndrale par 34 voix contre 6 avec ¢ abslentions,

%
* L

Je viens maintenant aux délibérations de la Quatrieme Session ordi-
natre de "Assemblée générale. Notons comme inlroduction que, quand la
question {ut reprise au mois de septembre 1049, I'Assembléc avait devant
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elle le volumineux échange de notes entre les Etats-Unis d’Amérique et
le Royaume Uni d'une part, la Buigarie, la Hongrie et la Roumanie
d’'autre part. La Cour trouvera le texte de cette correspondance dauns
la chemise 7 du dossier et dans ses addenda. La Conr tiendra certainement
4 étudier minuticeusement toute cette correspondance, car les points de
vues tris divergents gu’elle reléve sont 4 Ia Dbase mdine de la décision de
I’Assemblde de demander un avis consuliatif,

L'ordre du jour provisoire de la (uatriéme Session de 1'Asscmblée
contenait, conformément & Ja Résolution du 30 avril 1940, un point
intitulé : « Respect des droits de Uhomme et des libertés fondamentales
en Bulgarie et en Hongrie. » Un mois avant louverture de cctte
Quatricme Scssion, le Gouvernement de 'Australie a proposé d'examiner
la méme question en ce qui concernie la Roumanie {dossier, chemise g,
document Ajg48) Sur la recommandation du Burean, I'Asscmblée
générale a décidd, ie 22 septembre 164q, d’inscrire 4 son ordre du jour
un sen! point combing : o Respect des droits de Phomme et des libertds
fondamentales en Bulgaric, en Hongrie et en Rowmanie ». et de le
Tenvoyer a nouveay, pour examen el rapport, 4 la Commission
politique spéciale (dossier, chemise ¢, document A/gBg; chemise 8,
compte rendu de la 224me séance pléniére). Cette Commission a
examiné¢ la question au cours de neuf séances du 4 aun 13 octobre
140 {dossier, chemise 10, comptes rendus de la Commission politique
spéciale, 7me 4 14me séances). Au début de ses ddlibérations, la Com-
mission a décidé d'inviter le Gouvernement de [a Roumanie a envoyer
un représentant pour participer, sans droit de vote, 4 la discussion,
Le Gouvernement de la Roumanie 2 rejeté cetie invitation, estimant
que la discussion de la question par 'Assemblée constituait « une
ingérence dans ses affaires ntérieures » (dossier, chemise 10, compte
rendu de la 7me séance de la Commission ; chemise 11, document AfAL
31414

La discussion au sein de la Commission politique spéciale de la
Quatriéme Scssion de UAssemblée touchair de nouveau, mais avec motns
d’'intensité et moins d'ampleur, au f[ond des accusations dirigées cette
fois-ci non senlement contre la Bulgarie et la Iongrie, mais encore contre
lx Roumanic. La question de la compétence des Nations Unies a ¢té
également soulevée. Mais dans ces deux domaines les arguments avaneés
d'un coté et de autre furcnt dans les grandes lignes de Ja méme nature
que ceux employés au cours de la Troisiéme Session. Aussi ne crois-je
pas nécessaire d'v revenir.

Cependant, la plus grande partic de la discussion de la Quatritme
Session avait trait aux difficultés gui se sont manifestées duns la corres-
pondance diplomatique des IEtats intéressés concernant la procédure
prévue dans les Traitds de paix et son applicabilité, Contrairement 4 la
Troisiéme Session, au cours de laquelle les délégations ent préscnté un
assez grand nombre de projets de résolution de tendance et de contenu
variés, la Quatricme Session n'a vu surgir gqu'un seul projet de base, et
cein dés les premiers jovrs de la discussion devant la Commission politique
spéciale. Ce fut le projet commun des délégations de la Bolivie, Ju Canada
ct des Etats-Unis ¢’ Amérique. 11 tendait, on le sait, a s’adresser 4 la Cour
pour un avis consultatif sur les quatre questions qui sont mainicnant
devant vous (dossier, chemise 11, decument AJAC 31/1.: Rev. 1}

Ceux des membres de la Commission politique spéciale qui étaient
favorables 4 ce projet de résolutivn ont afirmé qu’en application de
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la résolution adoptéc par PAsscmblée générale au printemps de 1949,
certaines Puissances alliées et associées avaient pris des mesures pour
mettre en ceuvre la procédure prévue par les Traiiés de paix pour le
réglement des différends. Le refus des Gouvernements de la Bulgarie,
de la Hongrie et de la Roumanie de participer & cette procédure consti-
tuait une nouvelle violation des traités ainsi gque de ta résolution
de VAssemblée générale. En déclarant qu'ils considéraient avoir rempli
les obligations que leur imposaient les traités et en niant Dexistence
de tout différend qu'exige I'application des dispositions de ces traités,
ils cherchaient 4 Cluder toule accusation de violation. Le refus des
trois Gouvernements soulevait des problémes juridiques d'upe im- |
portance cxiréme. Dans I'intérét du dreit international, il était indispen-
sable de trancher ces problémes. L’Assemblée générale devait, en
conséquence, demander un avis consultatif 2 la Cour internationale
de Jusiice sur les questions juridiques relatives & l'applicabilité et
i Ja mise en ccuvre des procédures prévaes dans les traités.

Par contre. d'anfres représentants ont déclaré que la Bulgarie, la
Hongric el la Roumanie n'étaient pas coupables de violation dcs
Traités de paix. En effet, d’aprés ces délégations il n'existait awocun
« différend », puisqu’il n’y avait pas de ¢ parties». Dde l'avis de ces
représentants, les Traités de paix prévovaient qu'une des partics au
différend serait la Bulgarie, la Hongrie ou la Koumanie, ¢’est-i-dire
la partic vaincue, ef que lautre partie scrait formée par les trois
(zounvernements des Etats-Unis d’Amérique, du Rovaume-Uni et de
I'Union sovidiique. Or, dans le cas présent, il nexiste pas de situation
de ce genre, En effet, il n'existe gqu'une parlic — la Bulgarie, fa Hongrie
et fa Roumanie — celle-ct n'est pas convaincue qu'il v ait différend.
De Tauntre c6té, il n'y a pas partie au senrs des tuaités, car il ne s'agit
gue du Royaume-Uni ¢t des Etats-Unis; il ne s'agit donc que de deax
gouvernements er non pas de irois. La question esl fout 4 fait claire
et il n'y a pas lien de s'adresser 4 la Cowr.

En réponse 4 ce dernier argument, on a affirmé quo’il n'était pas
" nécessaite que les trois Puissances parviennent 4 un accord préalable
sur Vexistence d'un différend avant de pouvoir appliquer les procédures
prévues par les traités, Si un accord préalable éfait nécessaire, il 'y
aurait aucune raison de stipuler dans les traités que les questions
doivent &tre soumises aux trois chefe de mission, puisque ces chefs
de mission seraient déja saisis de Vaffaire. Il n’était pas douteux que
les procédures prévues par les {raités élatent applicablrs 4 fout différend
s'¢levant enire 'une quelconque des Tnissances allides et associfes
et les Litats ex-ennemis.

Alors que la plupart des délégations éialent disposées, en principe,
4 spumeitre a la Cour internationale de Justice, en la priant de donner
un avis consuitatif, certaines guestions juridiyues, plusieurs délégations
ont élevé des objections en ce qui concerne les qucstions I et IV

La délégation ausiralienne a présenté un amendement au projet
commun de résolution, propusant de supprimer ces deux questions
et de préveir la création d’une commission spéciale qui serait nommée
par l'Asscmblée générale et que le Secrétaire général convoguerait
immédiatement si {a Cour répondait par la négative & Uune des deux
premidres questions, ou si, dans le cas d'unc réponse affirmative aux
deux questions, les trois Gouvernements intéressés n’avaient pas
désigné leurs représentants aux commissions prévues par les traiés
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dans les trente jours de la date ol la Cour aurait rendu son avis,
I’amendement australien proposait en outre de donner pour instructions
4 la commission spéciale 4 former de faire rappori & I'Assemblée
générale lors de sa Cinquidme Session, sur la guestion du respect des
droits de l'homme et des libertés fondamentales. La Commission
spéeiale a cependant repoussé Vamendement australien {dossier,
chemise 13, document AfAC. 31/L.2). Le projet de résolution présenté
en commun par la Bolivie, le Canada et les Etats-Unis et incorporant
un amendement proposé par le Brésil, le Liban et les Pays-Bas, a
été adopté par la Comrmission par 4I voix contre 5 et g abstentions
(dossier, chemise 11, document AJAC. 31/l.3; chemisc 10, compte
rendu de la 1sme séance). L'Assemblée générale de son coté a adopté
le projet de résolution de lu Commission politique spéciale par 47 voix
contre 5 et 7 abstentions {dossier, chemise 12, comptes rendus des
234me ¢t 233me séances plénidres),

Cette Résolution du 22 oclobre 1949 s'abstient de nouveau de passer
un jugement queleonque on de toucher d'une autre maniére au fond
méme du probiéme. En dehors de la requéte pour un avis consultatif,
clie s¢ borne 4 maintenir la question & 'ordre du jour de la Cinquiéine
Session ordinaire. Elle affirme «a nouveau ['intérét que U'Assemblée
porte aux graves accusations portées contre la Bulgarice, la Hongrie ef
la Roumanie et le souci croissant que ces accusations lui inspirent » et
« déclare formellement que le refus, de la part des Gouvernements de
1a Bulgarie, de la Hongrie et de la Roumanie, de coopérer aux efforts
que I'Assemblée générale déploie pour étudier ces graves accusations
relatives au respect des droits de Uhomme ¢t des libertés fondamentales,
justifie le souci gu'inspire 4 I'Assemblée générale la situation qui régne
a cet égard en lnlgarie, en Hongric et en Roumanie »,

Avant de décider quoi que ce soit sur son attitnde et son action éven-
tuelles uitéricures, I’ Assemblée générale désire connaitre Vavis consultatif
dc la Cour. (est 4 vous maintenant de vous pencher sur les difficullés
rencontrées et de dire votre opinion. Les problémes dont vous &tes saisis
sont loin d'dlrc simples, mais ¢’est précisément cn prévision des cas les
plus difficiles que [a Charte ¢i le Statut ont créé une Cour composée de
magistrats possédant une science et une expérience exceptionne%les.

*
* *

Avant passé en revue les délibérations de |'Assemblée générale, je
voudrais maintenant faire quelques commentaires au sujet de enre-
gistrement au Secrétariat des Nations Unies des Traités de paix dont
nous [oUS OCCUpors.

On sait que Uenrcgistrement des fraités et accords internationanx
est régi par les dispositions de I'article 102 de la Charte. Par sa Résolution
t® g7 (I}, en date du 74 décembre 1946, I'Assemblée générale a adopté
un « Réglement destiné 4 metire en application Varticle 102 de la Charte
des Nauons Unies » La Cour trouvera le texte complet de ce Réglement
dans le Fecuerl des Traitds publié par le Secrétariat, volume 1, pages X X1
et snivantes. Je crois utile de citer en ce moment les articles snivants
de c¢ Reéglement :

« Aviicle premier. — 1. Tout traité ou accord international, quelle
quen soit sa forme et sous quelque appellation gqu’il soit désigné,
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concli par un ou plusieurs Membres des Nations Uhnies posté-
ricuremnent au 24 octobre 1945, date de Pentrée en vigneur de la
Charte, sera, le plus t6t possible, enregistré an Seceétariat conformé-
ment au présent Riglement,

2. L'enregisirement ne sera effectué que lorsque le traité ou
l'accord international est entré en vigueur entre denx ou plus de
deux parties coniractantes.

3. Cet enregistrement peut étre effectué par 1'une quelconque
des purties, ou conicrmément aux dispositions de larticle 4 du
présent Réglement.

4. Le Secrétariat inscrira les traités ou les accords internatio-
naux amnsi enregisirés dans un registre établi 4 cet effet.

Artrele 5. — 1, La partie on Vinstitution spécialisée qui présentera
a l'enregistrement un traité ou accord international cm:!l;rmément
a Particle 1 on A larticle 4 du présent Réglement, certifiera que le
texte soumis cn est une copie exacte et intégrale et qu'il comprend
leutes les réserves faites par les parties contractantes,

2. La copie certifiée conlorme reproduira le texte dans toutes
les langues dans lesquelies Ie traité ou 'accord a été conclu eof sera
accompagné de deux exemplaires supplémentaires et d’une décla-
ration indiquant, pour chacune des parties

g} la date  laquelle le traité ou accord est cniré en vigueus ;

&) le mode d'entrée cn vigueur {par exemple : par signature,
par ratification, par acceptation, par adhésion, ete ).

Article 6. — La date & laquelle le Secrétariat de 1'Organisation
des Nations Unies aura recu le trait¢ ou accord international &
curegistrer sera considérée comme date d’enregistrement. Toutelois,
la datc de I'enregistrement d'un traité on accord enregistré d'office
par 1'Organisation sera la premiere datc a laquelle celvi-ci est entré
¢n viguent entre deux ou pins de deux parties contracrantes.

Article 7. — Un certificat d’enregistrement signé par le Secrétaire
génlral ot par son représentant sera délivré A la partie ou A 1'insti-
tution qui pracédera a Uenvegistrement ainsi qu’a tous les signataires
et a toutes les parties contractantes du trait¢ ou de accord inter-
national enregistré, »

Dans T'exercice de ces fonctions dans le domaine de Penregistrement
des trailCs, le Secrétaire géndral doit naturellement se conformer aux
instructions de I'Assemblée générale contenues dans le Reglement.

Les Traités de paix avec la Bulgarie, la Hongrie et la Roumanie
conticient des clauses finales identiques prévovant qu'ils entraient en
vigneur immédiatement aprés le dépdt des. ratifications par les Ltats-
Unis d’Amérique, le Royaume-Uni et 'Union soviétique, Les instruments
de ratification devatent ére déposés prés le Gouvernement de I'Union
soviétique. En ce qui concernc chacune des Puissances allides ou asso-
ciées, dont l'instrument de ratification serait déposé ultérieurcment, le
traité entrerait en vigueur A la date du dépst. Il a été dgalement prévu
que tout Meinbre de I'Organisation des Nations Unies, en guerre avec
la Bulgarie, Ia Hongrie on la Roumanie, respectivement, et qui n'était
pas signataire des traités en «question, pourrait accéder aux trailés et
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serait considéré, des somn accession, comme Puissance associce pour
["application des traités,

L enregistrement des trois Traités de paix au Secrétarial des Nations
Unies s’est effectné dans les conditions suivantes.

Par une lettre en date du 7 septembre 148, adressde au Secrétaire
général des Nations Unies, le Gouvernement de I'Union soviclique a
transmis pour enregistrement I4 traités, et parmi ces traités, les Traités
de paix avec la Bulgarie, la Hongrie et la Roumanie. Ceite lettre est
artivée au Secrétaniat 4 Paris le 1er octobre 1948, {On sait en effet qu’a
cette épogque U'Assemblée générale tenait sa scssion dans la capitale
frangaise.} Par une lettre datée du 8 décembre 1048, le Secrélaire géndral
a gitiré Uattention du Gouvernement de UUnion soviétique sar article 5
du Réglement et a demandé certains docoments ¢t informations addi-
tionnels qui n’étaient pas contenus dans la communication soviétique
du 7 septeinbre 1g48. Il §'agissalt surfout 'une déclaration: 1} certifiant
que les textes transmis comprenaient toutes les réserves faifes par les
Parties contractantes; 2} indiquant la date a laquelle les traités sont
entrés en vigueur ¢t le mode de leur entrée en vigueur.

Le z1 septembre 1g4g, lo représentant des Etats-Unis d'Amérique
aux Nations Unies a transmis des copies des Traités de paix avec la
Bulgarie, la Hongrie ¢t la Roumanie, pour enregistrement an Secrétariat.
Le Gouvernement des Etats-Unis a annexé 3 sa communication des
déclarations en date du 19 septembre 1949, certifiant que les textes
soumnis ¢taient exacts et intégraux en toutes les langues comme certifids
par le ministre des Affaires étrangéres de I'Union soviélique, ct que les
photecopies annexées des protocoles de dépdt en date du 15 septembre
1947 dcs instrumnents de ratification des traités par le Royanme-Uni,
les Etats-Unis d'Amérigue et UUnion soviédtiyue éialent des copies
exactes et intégrales des textes russes comme certifiées conformes par
le Gouvernement de I'Union soviétique. Lz communication ajountait
que, conformément A ces protocoles de dépét, les Traités de paix sont
entrés en vigneur le I5 septembre 1947, suivant Iarticle 38 du Traité
avee la Bulgarie, 42 du Traité avec la Hongrie, et 40 du Traité avec la
Ronmanie. La communication dn Gouvernement des Elats-Unis certi-
fiait aussi que ces protocoles de dépdt ne contenaient aucune mention
d’aucune téserve par le Royvaume-Uni, les Etats-Unis d’Amérique ou
I'Union soviétique. LEnfin, la communication du Gouverncment des
Ltats-Unis indiquait que les trois traités entraient en vigueur pour
IInde le 1g septembre 1947, pour la Nouvelle-Zélande le 31 décembre
1947 et pour I'Australie le 10 juillet 1948 ; que les Traités avec la Hongrie
ef la Bulgarie entraient en viguenr, en ce qui concerne la Yougoslavie,
le 19 septembre 1947 ; que les Traités de paix avec la Hongrie et la
Roumanic cntraicnt en vigueur, en ce qui concerne le Canada, le
1g septembre 1047, ef que tous ces instruments de ratificition ne
contenaient aucune mention d’aucune réserve.

Le Secrétariat a inscrit les trois traités dans le regisire & la date
du 21 septembre 1949 {sous le numéro 643 pour le Traité avec la
Bulgarie, numéro 644 pour I¢ Trait¢ avec la Hongrie et numéro 645
oour le Traité avec la Roumanie). Des certificats d'enregistrement
ont été établis par le Secrétariat ultérienrement, conformémeni au
Réglement, et délivrés aux Parties.
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*
* *

Pour conclure, Monsieur le Président, je voudrais faire I'observation
que Voici :

La Cour reconmaitra que dans cette question le Secrétaire général
des Nations Unies occupe une position irés spéciale. Aux termes des
Traités de paix, il peut étve invité 3 désigner le troisitme membre
d’une commission. L'essenice méme de cette procédure est d'assurer
que la désignation du troisiéme membre soit faite sans que le moindre
soupgon de partialité soit possible. Le Secrétaire général ne peut donc
prendre position ni sur le fond de P'atfaire ni sur les questions soumises
a la Cour. En exprimant un avis quelconque, if nsquerait d’influencer
I'opinion des Parries concernant son impartialité,

Sn sait naturcllement que, d'aprés la Charte, le Secrétaire général
est & la téte de I'un des organes principaux des Nations Unies. Or,
' Asscmblée gdnérale des Nations Unies a décidé d'inscrire cetie question
4 son ordre du jour et de l'v maintenir. De longues discussions ont
eu lieu pendant les deux dernitecs sessions. Uour clarifier. certaing
aspects juridiques du probléme, UAssemblée générale demande main-
tenant avis de Vorgane jndiciatre principal de 1'Organisation. Cet
avis est sollicité pour la raison, entre antres, que I'Assemblée a estimé
qu’il importait « que le Secrétaire général dispose d'un avis autorisé
concernant I'étendue des pouveirs que lui conférent les Traités de
paix ». Dans ces condifions, il est évident que le Secrétaite général ne
pourra définir son attitude qu'a la fumitre de lavis de la Cour, et en
connaissant pleinement les vues de ["Assembiée.

Telles sont les raisons, Monsicur le Président, quit ont conduit le
Secrétaire général & me demander de Lmiter Yexposé que je fais en
son nom 4 une présentation des faits. Je voudrais ajouter que je me
tiens 4 la disposition de la Cour pour tous renseignements supplé-
mentaires dont elle pourrait avoir besoin.



2. STATEMENT BY Mr. BENJAMIN V. COHEN
(REPRESENTATIVE OF THE UNITED STATHS OF AMERICA)
AT THE PUBLIC SITTING OF MARCH Ist, 1950

[(Public sitting of March Ist, 1950, marning|

May it please the Courl :

The United States has on several occasions submitted written state-
ments to this Court. But £his 15 the first tune that the United States has
made an oral statement. 1t is a great honour and privilege for me o be
the first representative of my country to address this distinguished
international tribunal, the principal judicial organ of the United Nations,

A, Iniroduciory

In the matter now before the Court, the General Assemnbly of the
Tnited Nations, by its Resolution of October 22, 1949, has requested
an advisory opinion from this Courl on four questions arising under the
recent Peace Treaties with Bulgaria, Huongary and Rumania. Only two
of these questions are t& be considered at the present hearing.

Before submitting te vou the views of the United States of America
on lhe two guestions, [ shall deal wilth some preliminary matters of
importance, I shall first review briefly the relevant proceedings in the
second part of the Third Session and in the Fourth Scssion of the General
Assembly, so that it will be clear just why the Assembly considered it
necessary to request the Court’s advice on these questions, T shall then
review briefly the proceedings which have been instituted under the
Treaties by the United States and certain othier parties to the Treaties,
as these proceedings alse have an important bearing on the Assembly’s
questions, Then T shult deal with the preliminary question of jurisdiction
and the propricty of this Court exercising its jurisdiction in the presenl
matter,

1. Procesdings of the General Assembly

Shortly before the opening of the sceend part of the Third Scssion of
the General Assembly in New York in April, 1049, Boliviz requested
that the following item be placed on the agenda : "Study of the legal
provecdings against Cardinal Mindszenty of Hungary in relation to
Article 1, paragraph 3, and Article 55, paragraph {), of the Charter.”
(AJSz0.

A fevz’ days later Australia proposed that an additional item should
be put on the agenda reading as follows : “Observance of fundamental
freedoms and human rights in Bulgaria and Hungary, including the
question of religious and civil liberty in special relation to recent trials
of Church leaders,” {Aj821.) '

The General Committec tccommended the conselidation of the two
proposed items into once agenda item reading : “Having regard to the



258 STATEMENT BY Mr. COHEN (U.S.A) — I 111 50

provisions of the Charter and of the Peace Trealics, the question of the
observance in Bulgaria and Hungary of human rights and fundamental
freedoms including questions of religious and civil liberties with special
reference to recent trials of Church leaders.” The Assembly accepted this
recominendation and referred the item in the forin suggested to the
Ad koc Political Committee, (Official flecards of the Third Scssion of
the Geseral Assembly, Part 11, Plenary Meetings, p. 29.)

I shall not review in detail the debates in the (eneral Committee,
the Ad hoc Political Commitiee and the plenarv sessions of the
Assembly. T shall not discuss here the basis in fact for the profound
concern and indigration expressed in those debates concerning the
trials of Cardinal Mindszenty and Bishep Ordass and the suppression
of buman rights and freedoms in the lormer enemy countries concerned.
But I shall try to summarize, as fairly as an interested advocate may,
the principal positions which were cxpressed in the course of the debate
as to the compeience and autherity of the Assembly to deal with
this subjeci. As intense political feefings and reactions were nvolved
legal and political arguments were not always clearly differentiated
by the participants,

The Ad kec Political Commitiee invited Bulgaria and Hungary to
participate in the discnssions without the right to vote but they did
not accept the invitation. (Official Records of the Third Session of
the CGeneral Assembly, Part 11, Ad hoe Political Comuimittee, po 65 ;
AJAC 24/57 . AJAL.24/58) Their communications to the Assembly
indicated that they considered the malters included in the agenda
item as exclusively within their own internal jurisdiction and that
they viewed the inclusion of the item on the agenda as an illegal
intervention in their internal alfairs, Their communications further
pointed out that ihey were not Members of the United Nations. The
Hungarian communication drew attention to the fact that the Peace
Treaty provided a special procedure for settling disputes relating to
its application. Bulgaria specifically alleged that religious freedom
in Buigaria is fully guaranteed. {A/832.}

The Soviet Unton and other Eastern European countries defended
the position taken by Bulgaria and Hungary. They contended that
the matters complained of were cxclusively within the domestic
jurisdiction of Bulgaria and Hungary and were beyond the compctence
of the Assembly by reason of Arlicle 2, paragraph 7. They maintalned
that there was in fact no basis for the charges that human rights and
fundamental freedoms were being suppressed in these countries and
they asserted that the charges were politically motivated. They further
contended that if there were any violations of the human rights clauses
of the Peace Treaties, they should be dealt with in accordance with
the procedures laid down in the Peace Treaties themselves, (For
example, statements of the Represenlalives of the USS.R., Official
Records of the Third Session of the General Assembly, Part 11, Plenary
Meetings, pp. 22-24; statements of the Representative of Poland,
ibid., General Committee, pp. 10-13.)

The great majority of States which expressed their views in the
debate were of the opinion that the agenda itemn was clearly within
the competence of the Assembly under Article 10 and Article 14 of
the Charter.
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In their view the matters to be discussed were within the scope
of the Charter, and the charges which had been made reflected a
situation likely lo empair the gemeral welfare and friendly relations
among nations, Human rights were not only expressly mentioned
in the Preamble but the promotion aund encouragement of human
rights and fundamenlal {reedoms were included among the Purposes
of the United Najiops in Article 1, paragraph 3, of the Charter. Under
Articie 55 it became the dury of the United Nations to promote universal
respect for, and observance of, human rights and fundamental freedoms
for all, without distinction as fo race, sex, language or religion.
Article 33 did not Hmit the interest of the United Nations to the pro--
motion of these rights in Member countries. Article 55 envisaged the
promotion of wnriversal tespect for and observance of these rights and
freedoms for aff. Artcle 56 pledged all Members to take jeint and
separate action in co-cperation with the organization for the achieve-
ment of the purposes ol Article 535. Article 60 expressly placed the
responsibility for the discharge of the functions of the United Nations
under Articles 55 and 56 ih the General Assembly.

Article 10 expressly authorized the General Assembly to diseuss
any questions or any matters within the scope of the Charter. Article 14
expressly authorized the Assembly to recommend measures for the
peaceful adjustment of any sitwation regardless of origin which it
deems likely to impair the general welfare or friendly relations among
nations, including situations reselting from a violation of the provisions
of the Charter setting forth the Purposes and Principles of the Uniied
Nations. Avticle 14 was not limited to situations affecting Member
States. The deep indignation aroused throughout the world by reports
of the suppression of buman rights and fundamental freedoms in
Bulparia and Hungary cleatly showed that the situation was one
which was likely to impair the general welfare and friendly relations
among nations.

The States which sapported the competence of the Assembly took
the position that Article 2, paragraph 7, which provides that nothing
contained in the Charter should avthorize the United Nations to intervenc
in matters which are essentially within the domestic jurisdiction of any
State, did not, for various reasons, preclude consideration of the agenda
itern. Article 2, paragraph 7, was not intended to nullify the human
rights clauses of the Charter. The matters to be considered were not
essentially within the domestic jurisdiction of States because they
involved imternational obligations, Certainly as belween the parties
matiers which had become the subject of express Peace Treaty obligations
could not be considered as essentially of domestic concern. The view was
expressed that the Charter provisions themselves regarding human rights
and fyndamenial freedoms made it inpossible to consider deliberate,
persistent, systemalic and flagrant violations of human rights and
{reedoms essentially within the domestic jurisdiction of States. The
view was also advanced that il was not in any cvent an intervention,
within the meaning of Article 2, paragraph 7, for the Assembly to discuss
a situation regarding the observance of basic hiran rights affecting
friendly relations among nationms. Nur was_ il an intervention for the
Assembly to express a wish or hope that a certain procedure might be
followed whick might be helpful te compose differences and bring about
agreement and constructive settlemenl. Iatervention was considered
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something more than a mere suggestion without threat of sanction or
coercion. [ may reler, {or example, ta the statements by the Represen-
tarives of Australia (Official Records of the Third Session of the General
Assembly, Pare 1I, General Committee, pp. 15-17), Chile (ibid.,
pp. 17-1g}, Panuma (ikid., pp. zo-2z1), Bolivia (ibid., pp. 23-26), China
(tbid., pp. 32-34), Cubn (Official Records of the Third Session of the General
Assembly, Tart 11, Ad hoc Political Commuittee, pp. 70-7¢), Belgium
(¢bid., pp. gh-g7), United Kingdom {{did., p. 68}, New Zealand {1ddd.,
pp. ici-103), Canada (ifd., p. 103}, El Salvador {ibid., pp. 124-123),
Lebanon (16:d., pp. 136-139), Uruguay (:bid., Plenary Meetings, pp. 23-27)
cand of the Umted States (Official Records of the Third Session of lhe
General Assembly, Part 11, Plenary Meetings, pp. 11-13, 230-232 and
1btd., in Ad hoc Political Comumitlee, pp. 88-g6}.

The scope of Article 2, paragraph v, was debated in the same session
of the General Assembly in connexion with the question of the treatment
of Indians in South Africa and the Court may alse find it helpful to
consider some of the stalements made in the course of that debate. I may
refer, for example, to the statement by the Representative of the United
States {Official Records of the Third Session of the (eneral Assembly,
Part IE, First Coramittee, pp. 293-205). I should also refer to the state-
ment of the Representative of India who atiached great importance to
Professor Lautcrpachi’s carefully-reasoned interpretation (The Inter-
national Law Association, Repori of the orly-Second Conference af
Prague, Scplember 1-5, 1047, pp. I3-22, at p. 15) of what constitutes
“intervention within {he meaning of paragraph 7 of Article 2”. The
Indian Representative quoted the following statement made by Prof.
Lauterpachit at the forty-second Conference of the International Law
Association at Prague in Scptember, 1947 :

“The view has been widely expressed that the effect of that clause
18 to reduce te a minimum or fo render altogether nogatory the
proteciion of human rights on the part of the United Nations, There
12 no warrant for such a pessimistic in{erpretation of the Charter.
The Charter does not authorize intervention. This means that it does
not authorize compulsive tegal processes on the part of the Organiz-
ation. It does not authonze peremptory demands, accompanied
by enforcement or threat of enforcement, 1o case of non-comphance,
for thug is the nccepted meaning of ‘intervention’. But Article 2,
paragraph 7, does not prevent the General Assembly or the Economic
and Social Council from discussing and iuvestigating situations
arising from complaints of viclations of hurman rights. It docs not
preclude a gencral recommendation addressed ro Members of the
United Nations at large and covering the subject muatter of the
complaint, Neither does it rnle out a specific recommendation
addressed to the State directly concerned and drawing its attention
o' the propriety of bringing about a sttuation in conformity with the
abligations of the Charter. None of these measures constitute inter-
vention. Nonc of them amounts to legal compulsion.” (Offictal
Records of the Third Session of the General Assembly, Part 11,
Plenary Meetings, p. 453.)

Professor Lauterpacht in his recent Seventh Edition of Oppenheim,
International Law, Vol. T (Longman, Green and Co.,, Ltd. London,
1948), gives consideration to Lhe problems raised by Article 2, para-



STATEMENT BY Mr. COHEN {U.§.a} — I III 50 261

gaph 7 {ibid., pp. 376-381) and by the human rights provisions of the
harter {ibid., p. 264, pp. 286-8, p. 585, pp. H67-672}, and supports his
conclusions which I have just read by reference both to principle and
precedent,

Among the Member States supporting the competence of the Assembly
te consider the agenda item there was some difference of opinion as to
the action the Assembly should take. Australia proposed that the Assem-
bly should set up a committee to inquire into the facls and to report
to the next session of the Assembly, Bolivia proposed that the Assembly
should not at this stage take action independently of the prucedurcs
under the Peace Treaties.

It was urged that the Bolivian proposal was in the spirit of Article 33
of the Charter that parties to the dispute should first of all seek a solu-
tion by peaceful means of their own choice. After prolonged debate the
Rolivian proposal became the basis of the Ad koc Committee’s recom-
mendation and the Assembly’s resolution, which was adopted by 34 votes
in favour, 6 against, and ¢ abstentions. This resolution, carefully and
conservatively drawn, reads -

“The General Assembly,

Considering that one of the purposes of the United Nations is
to achieve international co-operation in promoting and eacouraging
respect for hnman rights and fundamental freedoms for alt, without
distinction as to race, sex, language or religion,

Considering that the Governments of Bulgaria and Hungary
have been accused, before the General Asseinbly, of acts contrary
to the purposes of the United Nations and to their obligations
under the Peace Treaties to ensure to all persons within their
respective jurisdictions the enjoyment of human rights and funda-
mental freedoms,

1. Expresses its deep concern at the grave accusations made
against the Governments of Bulgaria and Hungary regarding the
suppression of human rights and fundamental freedoms in those
countries ;

2. Nofes with satisfaction that steps have been taken b{ several
Slates signatorics to the Peace Treattes with Bulgaria and Hungary
regarding these accusations, and expresses the hope that measures
will be diligently applied, in accordance with the Treaties, in order
to cusure respect for human rights and fundamental freedoms ;

3. Most urgently draws the attention of the Governmenis of
Bulgaria and Hungary to their obligations under the Peace Treaties,
including the obligation to co-operate in the settlement of all
these questions ;

4. Decides to retain the question on the agenda of the Fourth
Regunlar Session of the General Assembly of the United Nations.”
(Oficial Records of the Third Session of the General Assembly,
Part 11, Resolution 272z (IIT})

The United States and other signatories to the Peace Treaties, in

accordance with the Assembly’s resolution, continued diligently their
cfforts to apply the Treaty procedures, Bulgaria and Hungary continued
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to deny the applicability of the Treaty provisions and refused to co-
operate in the settlement of the charges in accordance with the pro-
cedures provided in the Treaties.

The qguestion again came before the Assembly when it reconvened in
September T94g. Australis requested that the obscervance of fundamental
freedoms and human rights in Rumania also be included in the consider-
ation of this question. The General Committee recommended, and the
Assemnbly voted, to include Rumania with Bulgaria and ITungary in the
item on the agenda and the item was again referred to the Ad hoc
Political Committee. Rumanta was invited to participate in the discus-
sion without the right {0 vote but failed to do so for reasons similar to
those previonsly given by Bulgaria and Hungacy. {(AfAC, 31/SR. 7,
p. 65 AJAC, 311 ¢}

Australia again urged that the Assembly should appeint a commitice
{o inquire into the facts and reporl lo the Assembly. But the great
majority of the States stifl felt that the charges should more appro-
priately be considered in accordance with the procedures laid down in
the Peace Treaties. Since the Governments of Bulgaria, Hungary and
Rumania took the position that there were no disputes which they were
obligated to settle under the Peace Treaties, Bolivia, the United Stales
and Canada joined in a proposal that an advisory opinion should be
obtained from the Tanternational Court of Justice on the legal %mstions
involved. This joint proposal formed the basis of the 44 Aec Commit-
tee's recommendlation to ihe Assembly which was adopted by the
Assembly by a vote of 47 to 3 with 7 abstentions. (Res. Aj1o43.)

The wording of the resolution is important and I shall read it:

“Whereas the United Nations, pussuant to Articie 55 of the
Charter, shall promoete nniversal respect for, and observance of,
human rights and {fundamental freedoms for all without distinciion
as to race, sex, language or religion,

Whereas the General Assembly, at the second part of its third
regular session, considered the queostion of the observance in
Bulgaria and Hungary of human rights and fundumental freedoms,

Whereas the General Assembly, on 30 April 1949, adopted
Reselution zyz {111} concerning this question in which it expressed
its deep concern at the grave accusations made against the
Governments of Bulgaria and Hungary regarding the snppression
of human rights and {undamental freedoms in those countries ;
aoted with satisfaction that sieps had been taken by several
States signatories to the Treaties of Peace with Bulgana and
Hungary regarding these accusations; expressed the hope Lhat
measuics wonld be dibigentiy applied, in accordance with the
Treaties, in order to ensure respect for human rights and fun-
damental freedoms; and most urgently drew the attention of
the Governments of Bulgaria and Hungary to their obligations
undder the Peace Treaties, wncluding the obligation to co-operate
m the setilement of the question,

Whereas the General Assembly has resalved to consider also
at the Fonrth Regular Session the question of the observance in
Rumania of human righis and fundamental freedoms,
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Whereas certain of the Allied and Associated Powers stgnatories
to the Treaties of Peace with Bulgaria, Hungary and Rumania
have charged the Governments of those countries with vielations
of the Treaties of Peace and have called upon those Governments
to take remedial rneasures,

Whereas the Governments of Bulgarta, Hungary and Rumania
have rejected the charges of Treaty vielations,

Whereas the Governments of the Allied and Associated Powers
concerned have sought unsuccessfully to refer the question of
Treaty violations to the Heads of Mission in Sofia, Budapest
and Bucharest, in pursuance of certain provisions in the Treaties
of Peace,

Whereas the Governments of these Allied and Associated Powers
have called upon the Governments of Bulgaria, Hungary and
Rumania to join in appointing Commissions pursuant to the
provisions of the respective Ireaties of Peace for the settlement
of disputes concerning the interpretation or execution of these
Treaties,

Whereas the Governments of Bulgaria, Hungary and Rumania
have refused to appoint their representatives to the Treaty Com-
missions, maintaining that they were under no legal obligation
to do so,

Whereus the ' Sceretary-General of the United Nations is
authorized by the Treaties of Teace, upon request by either party
to a dispute, to appoint the third member of & Treaty Commussion
if the parties fail to agree upon the appointment of the third
member,

Whereas it is important for the Secretary-General to be advised
authoritatively concerning the scope of his authority under the
Treaties of Peace,

The General Assembly,

1. Expresses its continuing interest in, and its increased concern
at, the grave accusations made against Bulgaria, Hungary and
Rumania ;

z. Records its opinion thal the refusal of the Governments of
Bulgaria, Hungary and Rumania to co-operate in its efforts to
examine the grave charges with regard to’ the observance of
human rights and fendamental freedoms justifies this concern of
the General Assembly about the state of affairs prevailing in
Bulgaria, Hungary and Rumania in this respect;

3. Decides to submit the following questions {o the International
Court of Justice for an advisory opinion :

‘1. Do the diplomatic exchanges between Bulgarin, Hungary
and Rumaniza, on the one hand, and certain Allied and Associated
Peawvers signatories to the Treaties of Peace, on the other,
concerning the implementation of Article 2 of the Treaties with
Bulgaria and ITungary and Article 3 of the Treaty with Rumania,
disclose disputes subject to the provisions for the setilement
of disputes contained in Article 36 of the Treaty of Peace with

23
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Bulgaria, Article 40 of the Treaty of Peace with Hungary,
and Article 38 of the Treaty of Peace with Rumania ?’

In the event of an affirmative reply to question I

II. Are the Governments of Bulgaria, Hungary and Rumania

- obligated to carry out the provisions of the articles referred

to in question I, including the provisions for the appointment
of their representatives to the Treaty Commissions ?

In the event of an affirmative reply to guestion Il and if
within thirty days from the date when the Court delivers its
opinion, the Governments concerned have not notified the
Secretary-General that they have appointed their representatives
to the Treaty Commissions, and the Sccretary-General has so
advised the International Court of Justice:

TIT. ¥f one party fails to appoint a representative to a Treaty
Commission under the Treaties of Peace with Bulgaria, Hungary
and Rumania where that party is obligated to appoint a
representative to the Treaty Commission, is the Secretary-
General of the United Nations authorized to appoint the third
member of the Commission upon the request of the other party
to a dispute according to the provisions of the respective
Treaties ?

In the event of an affirmative reply to guestion II1:

IV, Would a Treaty Commission composed of a representative
of one party and a third member appointed by the Secretary-
General of the United Nations constitute a Commission, within
the meaning of the relevant Treaty articles, competent to make
a definitive and binding decision in settiement of a dispute 7

4. Reguests the Secretary-General to make available to the
International Court of Justice the relevant exchanges of diplomatic
correspondence communicated to the Secretary-General for circu-
lation to the Members of the United Nations and the records of the
General Assembly proceedings on this question ;

5. flecides to retain on the agenda of the Iifth Regular Session
of the General Assembly the question of the observance of human
rights and fundamental freedomns in Bulgaria, Hungary and Ruma-
nia, with a view to ensuring that the charges are appropriately
examined and dealt with.”

I have reviewed at considerable length the proceedings in the Assembly
which gave rise to the Assembly’s request for an advisory opinion, 1
have done this so as to make it clear to the Court that answers to the
questions submitted are urgently needed by the Assembly to guide it
in the performance of ils functions under the Charter.

If the Court advises that the diplomatic exchanges regarding the
execution of the human rights clauses of the Treaties, disclose disputes
which Buigaria, Hungary and Rumania sre obligated to settle in
accordance with the Treaty Articles for the settlement of disputes, the
Assembly mav be able to continue its efforts io bring about a setilement
of these charges under the Treatics. If the Court advises the Assernbly
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te the contrary, the Assembly may wish to explore other avenues to
facilitate a just scttlement.

The Assembly is further much interested in the proper interpretation
and application of the provisions of the Peace Treaties for the settlement
of disputes including the scope of the anthority of the Secretary General
of the United Nations under these provisions, Similar provisions may be
included in propased conventions which may come before the Assembl
for ils approval. 1L is not likely that the Assembly or individual Statcs
would wish to favor the use of such provisions if they are deemed inade-
quate and inetfective to carry out their obvious purpose.

This review of the proceedings in the Assembly shows that the
Assembly is intensely and legitimately interested in the questions upon
which it bhas reguested an advisory opinton. The Assemnbly is, first,
much interested in the steps that may be taken by treaties or otherwise
to encourage and promolc universal respect for, and observance of,
human rights and {undamental freedoms ; second, the Assembly is very
much interested in what may be done to make possible the effective
application of peaceful settlement procedures previonsly agreed upon
by thie parties. The future of the United Nations may well depend upon
its ability to lpromotc respect for human rights and to develop effective
procedures of peaceful settlement,

11, Pyoceedings under the Peace Treaties

I turn now to the pertinent provisions of the Peace Treaties. T shall
Lest consider the human rights Articles,

1. Human righis Articles of the Peace Trealics

As the United Stlates representative stated in the Ad koc Political
Committee of the General Assembly on Qctober 6, 1945

“The human rights clauses in these Treaties were infended to
fulfil the war-time promises of the Allics at Yalta, There, the three
war leaders of the United Nations gave a solemn pledge to the peoples
~f Europe, then on the threshold of liberation, that freedom wounid
be restored, not to their former rulers and not to a new sct of rulers,
but to those peoples themselves,”

The Charter adopted at San Irancisco in 1945 committed all Members
af the United Nations to take joint and scparale action to promeote
universal respect for, and observance of, human rights and fundamental
freedoms for all.

A year later, on June 21, 1646, the Economic and Sccial Council of the
Umited Nations adopied the following resolution :

“Pending the adoption of an intcrnational bill of rights, the
general principle shall be accepted that internaticnal treaties invol-
ving basic human rights, incloding to the fullest extent practicable
treaties of peace, shall conform to the fundamental standards
relative to such rights set forih in the Charter.” {Resolutions adopted
by the Second Session of the Economic and Social Council, fournal,
No. 29, July 13, 1940, p. 521.)

Dehiberately and not by accident the States formerly allied with
Gurmany were required {o undertake, as an international obligation,
to protect and safeguard the fundamental freedoms and human righis
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of their peoples. They solemnly and knowingly undertook this cbligation
in the Peace Treaties signed at Paris on February 1o, 1947

Article 2 of the Treaty with Bulgaria reads:

“Bulgaria shall toke all measures necessary to secure to all
persons under Bulgarian jurisdiction, without distinciion as to
race, sex, language or religton, the enjoyment of human rights and
of the fundamental freedoms, including freedom of expression,
of Press and publication, of re!igious wurship, of political opinion
and of public meeting.”

Aricle 2 of the Treaty with Hungary reads:

‘i, Hungary shall take all measures necessary to secure to all
persons under Hungarian jurisdiction, without distinetion as to
race, sex, langnage or religion, the enjoyment of human rights and
of the fundamental frcedoms, including freedom of expression, of
Press and publication, of religious worship, of political upinion
and of public meeting.

2. Hungary {urther undertakes that the laws in force in Hungary
shall not, either in their content or in their application, discriminate
or entail any discrimination between persons of Hungarman nation-
ality on the ground of their race, sex, language or religion, whether
in refercnce to their persons, property, business, professional or
fimancial intcrests, status, political or civil rights or any other
matter.”

Article 3 of the Treaty with Rumama containg provisions identical
with those of Article z in the Treaty with Hungary,

During the negotialing stage some of the former enemy States ([taly
and Rumama} suggested that they should not be required to accept
further ar other obligations than those acceptad by the Members of the
United Nations in the Churter. {Sce Doc. No, 28{CG) in Paris Peace
Conference, Depuriment of State Publication 2865, pp. 200-201 ; Doc.
CP{Gen.} 1, tbid., p. 706.) But this suggestion was not accepted. All the
former Axis satellite States signed the Treatics with the human rights
clauses T have guoled. The Trcaties came into effect on September 15,

1947
2. Dispules Aviicles of the Treaties

I turn now to the dispuies Articles. The Treaties of Peace provide
clear and definite procedures for the settlement of disputes arising
under the Treaties: Article 36 of the Trealy of Peace with Bulgaria,
which is the same as Article g0 of the Treaty -of Peace with Hungary
and Article 38 of the Treaty of Peace with Rumania, reads :

"1. Except where another procedure is specifically provided
under any arlicle of the present Treaty, any disputc concerning
the interpretation or execution of the Treaty, which is not seitled
by dircct diplomatic negotiations, shall be referred to the three
Heads of Mission acting under Article 35 {30 of {he Treaty of Peace
with Hungary, 37 of the Treaty of Peace with Rumaniai, except
that in this case the Heads of Mission will not be restricted by the
time-limit provided in that article, Any such dispuie not resolved
by them within a period of twe months shall, unless the parties
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ie the dispute mulually agree upon another mcans of settlement,
be referred at the requesi of either party to the dispute to a Com-
mission composed of one representative of each party and a third
member selected by mutual agreement of the {wo parties from
nationals of a third country. Should the two parties fail to agree
within a period of one month upon the appointinent of the third
member, the Secretarv-General of 1the United Nations may be
requested by cither party to make the appoiniment.

2. The decision of the majority of the members of the Commis-
sion shall be the decision of the Commission, and shall be accepted
by the parties as deiinitive and hinding.”

The Court will note that the articles which I have just quoted refer to
other articles regarding the general supervision of the execulion of the
Treaties by the Heads of 12iplomatic Missions of the United Kingdom,
Soviet Unior and United Staies in Sofia, Budapest and Bucharest.
These articles ceased to be applicable on March 13, 1049, except as
provided in the disputes articles just quoted. I shall discuss the scope
of this cxception later in my statement.

Former Secretary of ‘Statc Byrnes, who had been the chief United
States delegate in the negotiations of the Treaties, in testilying before
the United States Senate Committee on Foreign Relations in the hear-
ings on the ratification of the Peace Treaties, stated regarding these
disputes clauses :

“It scemed to us desirable (hat treaties constitute as far as
possible a seitlement of all questions arising out of the war and
that methods be provided which would enable disputes arising mn
regard 1o the interpretation or execulion 6f the treaty provisions
1o be speedily resolved. We encountered some difficulty—I would
say we encountered great difficulty—in reaching agreement on a
procedure for settling disputes, but a formula was ultimately {ound
which [ believe will furnish a satisfactory basis for the ultimate
resolution of those questions whicli cannot be resolved by bilateral
negotiation.” {lIcarings before the Commitlee on Foreign Rela-
tions, U.S, Senate, Soth Congress, March-May, 1947, p. 9.)

The language of the disputes articles is clear. They were not intended
to be optional provisions ; they were deliberately formulaled to provide
an effective and obligatory procedure for the definitive settiement of
disputes arising under the Treatics.

3. Brief ouiline of proceedings under the Peace Trealies

{a) Lvenis preceding ratification by the United States

Long before the cficctive date of the Treaties of Peace, when the
Bulgarian, Hungarian and Rumanian Governments werc subject to
the armistice régimes, the United States found it necessary on the
basis of the Yalla decisions to make diplomatic representations with
regard o the actions of these Govermnents in curtailing the freedoms
of their people.

When these Treatics came before the United States Senate, therc
was some ?uestion whether they should be ratified becausc of the
continuing failure of these Governments to respect the human rights
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of their peoples. Former Secretary of State Byrnes urged ratification
on the ground that the Treaties would render these countries fully
responsible for their actions, would impose an international obligation
on them to assure the maintenance of human rights, and would give
other States the right to see that this international obligation was
observed, Before the Scnate Committee on Foreign Relations he
declared :

“Only through the conclusion of a definitive peace can the
ex-enemy States resume their sovereign rights and thercby accept
full responsibility for their own acts in the future, another im-
portant step toward the resteration of stable condilions. {(Hearings
before the Committee on Foreign Relations, U.S. Senate, March-
May, 1947, p. 4.

Other benefits granted to the people of the ex-enemy States
assure the maintenance of their basic human rights and funda-
mental freedoms. These clauses constitute an international obli-
gation and assure other States the right to see to it that they
are mainlained. In the preparation of these guarantees we zlso
tock precautions to prevent the reemergence of identifiable prewar
and wartime antidemocratic elements and the reemergence of
prewar Fascism. Ne limitations upon the democratic freedom
and development of the people are contained in the treatics.”
({bid., p. 6.} .

On the basis of this declaration the following exchange took place
in the Committee on Foreign Relations of Lhe United States between
Senator Smith and Sccretary Byrnes:

Sepator SMirH. “Mr, Secretary, from my study of the Balkan
situation over the years ] have come Lo the conclusion that we
all have, that many of our world wars have heen originated in
those areas. That has been due, as I see 1t, to two things. One
is the demial of basic human rights and fundamental freedoms
in those compcling countries, to the arbitrarv types of dictator-
ships we have seen there, and that sort of difficulty.

I was interested to see in your report, on page 6, this expression :
‘Other benclits granted to the people of the ex-cnemy States
assure’—and [ emphasize the word ‘assure’—'the maintenance
of their basic human rights and fundamental freedems. These
clauses constitute an international obligation, and assure other
States the right to see to it that they are maintained’

I think that is so prefoundly important in the light of the
area with which we are dealing that 1 would be interested in
just a lhittle further elaboralion from wvon as to just how that
assurance is to be brought about.”

Mr., Byrnes. *Tt has the same assurance that every other
provision in these Treaties has. You will recall that we placed
great importance vpoen it, and as far back as Yalta we undertock
to have the three Powers agree as to these freedoms. This is
different. The ex-cnemy State itself has solemnly obligated itself
in this agreement to assurc the fundamental freedoms. Tt is
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endorsed by the United Nations signing these Treaties. Tt is the
strongest assurance that T can think of.”

Senator Smits, ‘] am entirely in accord with it. [ am glad to
hear your emphasis upon the importance of that feature, because
therc we are going to have our future trouble, if we have any,
from the disafiections among those peoples themselves.”

Mr. Byryes. 1 agree.” (I4id., p. 14.)

(%) Events since the coming into effect of the Peace Trcaties

Since the coming into efiect of the Peace Treaties, the United States
has been impelled to point out repeatedly the continued failure of the
Governments of Bulgaria, Hungary and Rumania o conform their
policies to their newly-assamed international obligations. Since {hesc
efioris proved unsuccessful thie Unifed States has invoked the formal
procedures provided by the Peace Treaties to obtain redress.

As a hrsl step, in its notes of April 2, 1g4g, the Government of
the United States proceeded formally to charge the Governments of
Bulgaria, Hungary and Rumania with systematic and deliberate
viotations of the respective clauses of Lhe Peace Treaties obligating
them to secure to their peoples the enjovment of human rights and
fundamental freedoms. The Usnited States Government set forth by
way of illustration specific charges of such vielations and requested
that remedial measures be taken by the three Governments,

The United States affirmed that peoples in the three countries were
deprived of their basic human rights ucluding. the right to lifc and
liberty, freedom of political opinion, expression, Press and publication,
public meeting and religions worship, The United States alleged that
the peoples of these countries had been deprived of these rights through
governmental action such as arbitrary arrests, perversion of judicial
process {e.g. trial of Maniu in Rumanial, destruction of opposition parties
{as in the casc of the liquidation of the National Agrarian Usion and
Socialist Party in Bulgarna), arbitrary use of police power and controt of
private opinion, misase of the control of printing cstablishments and
distribution of newsprint, denial of right of public meeting to all except
Communist groups, obstruction of rcligionus meetings, and coercive
measures against Churches and Church leaders (as, lor example, the
measures directed against Protestant denomninations in Bulgaria, trials
of Cardinal Mindszenty and Bishop Ordass in Hungary). :

The Governments of Bulgaria, Hungary and Rumania in their replies
delivered in April 1949 rcjected the United States charges. They affirmed
that they had fully complied with the Peace Trealics, asserting that
under the Peace Treaties Lhey were obligated to rake measures against
Tascist activities and suggesting thai it was against such measures lhat
the United States was protesting. They also indicated that they considered
the action of the United States n making the charges to constitute an
unwarranted interference in their domestic affairs,

On 31 May, 1949, the United States took note of the denial of the three
Governments that they had violated the Treaties and of their failure to
furnish the requested information as to remedial measares which they
were prepared to adopt. At the same time the United States informed
them that in its view a dispute had arisen concerning the interpretation
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and exccution of the respective Treaties of Peace which the three Govern.
ments had shown no disposition to jein in settling by direct diplomatic
negotiations. Consequently, the United States invoked the Treaty
Articles providing for the settlement of such dispuies by the Heads of
Diplomatic Mission of the United Kingdom, Soviet Umon and United
States in Sofia, Budapest and Bucharest.

The United States Chiels of Mission in the three capitals requested
their Soviet and British colleagnes to meet with them to consider the
disputes. The Ministers of the United Kingdom expressed their willingness
o comply with this request. The Soviet Government, however, declined,
it & note of 11 June, 1949, to authorize its representatives to discuss the
matter. 11 expressed the view that the three former enemy countries
were strictly fulfilling their obligations under the Peace Treaties and that
the measures complained of not only did not viclaie, but were directed
toward the fulfilinent of, the TPeace Treaties. Moreover, the Soviet
Government claimed, these measurces were within the domestic compe-
tence of these countries as sovereign States.

In an effort to persnade the Soviet Union to reconsider its refusal the
United States poinled out, in a further note to the USSR, dated
June 30, 1940, that the existence of disputes between the United States
and the three former enemy Governments cannot be questioned since
the United States has charged them with violations of Penace Treatics
and they have replied asscrting that their actions do not constitute such
violations. The United States further pointed cut that the fulfiiment
of international treaty obligations cannot be considered a purely domestic
affair. In a reply dated July 14, 1949, the Seviet Union refused to
modify its posttion.

Onz7 July, 1049, Bulgaria addressed a note to the United States sefting
forth the provisions in the Bulgarian Constitution designed to guarantee
the observance of the obligations arising out of the human rights clanse
of the Peace Treaty. The Bulgarian Government restated its view that
the measures complained of in the United States notes were taken in
execution of other Peace Treaty provisions. [t asserted that the Jsroceed-
ings in the Bulgarian courts and administrative agencics could not be
made subject of the Peace Treaty procedures and denied that any
dispute existed,

VWhen more than two months hiad elapsed and the dispules remained
uiiresolved by the Heads of Mission, the United States found it necessaty
io invoke the addilivnal Peace Treaty procedure for the establishment
of Treaty Commissions to sciile the dispuies. On 1 Angust, 1949, the
United States requested Buigaria, Hungary and Rumania {o join with
1t in naming ithese Commissions. The three Governmments rejected this
request in their notes dated 26 August, T September and 2z Seprember,
1949, respectively, in which they reafhrmed their previcus positions.

On 19 Scplember, 1g4g, the United States addressed further wotes
to the Governmenis of Hungary, Buigaria and Rumania in which it
restated its views on the disputed 1ssues emphasizing that the Treaty
provigions regarding the elimination of Tascist activities cannot be
atilized as a cloak for the dental of fundamental freedoms specified in
the human rights clauses of the Treaties. The United States Government
farther announced that it would have recourse to all approprale
measures for securing the complisnee by the three Governments with
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their obligations nnder the human rights clauses and under the disputes
Articles of the Treaties.

In a further note to the United States dated Qctober 27, 1¢4¢, the
Hungarian Government reaffirmed its prior position and repeated that
it had acted in compliance with the Treaty provisions requiring the
elimination of Fascist activities.

On § January, 1950, the United States advised the three Governments
that Mr. Edwin D. Dickinson was designated as the United States
representative on the proposed Treaty Comnnissions. At the same time
the United States requested the three Governments {o designate their
representatives forthwith and enter inlo consultations immediately
with the United States Government through the American Ministers
accredited Lo Lhem with a view to the appointment of the third members
of the Commissions.

On January 17, 1950, the Hungarian Government replied commenting
on the faifure of the United States to appoint its representative on the
Treaty Commissions earlier. But the Hungarian Government reasserted
that no dispute concerning the interpretation or execution of the Peace
Treaty existed and declared again that it would not tuke part in the
Treaty Cornmission the establishment of which it considered unnecessary.

I have confined my remarks on the proceedings under the Peace
Treaties to the diplomatic exchanges between the United States and the
Governments of Bulgaria, Hungary and Rumania. Similar exchanges
have taken place between the Umted Kingdom acting in association
with Australia, Canada and New Zealand, on the one hand, and the three
former enemy Governments, on the other. The views which [ express
here with refercnce 1o the disputes to which the United States is a party
alse apply, in the opinion of the United States, to the disputes involving
the United Kingdom and the three Dominions.

Having reviewed the proceedings before the General Assembly and
under the Peace Treaties 1 now propose to discuss briefly some pre-
liminary matters regarding the Jurisdiction of this Court to answer
the questions submitted to it and the propriety of the exercise of the
Court’s advisory jurisdiction in this matter.

B, Jurisdiction of the International Court of Justice, the propriely
of tfs exercise and {imiled scope of the issues bejore the Courl

The Governments of Bulgaria, Hungary and Rumania have informed
this Court that they consider the Court without jurisdiction to render
the requested advisory opinion becausc the three Governments have
not consented to the submission of these guestions and because the
questions involve matters exclusively within their internal jurizdiction
as sovereign States.

In the view of the United Statcs there is no doubt of the jurisdiction
of this Court or of the propriety of the Court exercising its jurisdiction.

1. Jurisdiction of the Conrt

Article g6 of the Charter provides:
“1. The Gencral Assembly or the Security Council may request
the Internationa! Court of Justice to give an advisory opinion
on any legal question.”
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Article 36 of the Statute ol ihe International Court of Justice
provides
“The jurisdiction of the Court compriscs all cases which the
parties reler to iU and all wmatiers specially provided for in the
Charter of the United Nations or intreaties and conventionsin force.”

Article 65 of the Siatute of the International Court states:

1. The Court may give an advisory opinion on any legal question
at the request of whatever body may be authorized by or inaccordance
with the Charter of the United Nations to make such a request.”

The Charter and the Statule of the Court are thus explicit in con-
ferring jurisdiction on the Court {o give an advisory opinion at the
request of the General Assembly on anv legal question. The provisiong
of the Charter and Stalute contain no limitatiens on the Court’s
jurisdiction to render an advisory opinion on any legal question at
the request of the Assembly.

For the making of such request by the Assembly the Charter and
the Statute of this Court require neoither unanimity nor the consent
of States which may be specially concerned. The request of the Assembly
for an advisory opinion in this case was made in a resolution supported
by more than two thirds of the Members present and voting.

Under the Covenant of the League the question was never authori-
tatively detcrmined whether a unanimous vote was nccessary 1o
request an advisory opinion or whether the votes of States parties
to a dispute should be counted. But under the Charter it is clear that
a unanimous vole is oot required in the Assembly. No Member Stale,
and certainly no non-member State, has the right to veto the request
of the Assembly for an advisory opinion.

An advisoty opinon does not have the binding force of a judgment
and should not be confused with a decision of the Court in a contentious
proceeding which binds the parties. An advisory opinion is what it
purports {o be, advice and guidance which the Court is authorized
to give under the Charter and the Statute. Even the parties fo a
dispute concerning which the Courl gives an advisory opiuion are
not bound Ly the opinion given and there is no inhercni rcason in
principle why their consent to the giving of the opinion should be
required. {Hudson, Pevmanent Cowrt of justice, 1043, §§ 475, 470.)

In this instancc the Advisory Opinion 15 sought to assist the Assembly
in the performance of its Charter functions, Of course the Opinion
may, and we hope it will, be of use and value to the States specially
concerned as well as 1o the Assembly but it can only persuade and
cannot coerce their judgment.

{a) Effect of lack of consent by an interesied State to Court’s
jurisdiction

It is the view of my Government, accordingly, that the consent
of the Governments of Bulgaria, Hungary and Rumanta is not required
to enable the Court to give an advisory opinion in response to the
request of Lhe General Assembly in these proceedings. 11 is true that
in the case of The Status of Eastern Cavelia {Advisory Opinion, July 23,
1923, Series B, No. 5, pp. 7-29} the Permnunent Court of Justice refused
to give an advisory opinion at the request of the Council of the League
giving among other reasons for its refusal the unwillingness of one
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of the Slates principally concerned to consent to its jurisdiction. But
in that case the Council requested the opinion of the Permanent Court
on the merits of a dispute between Finland and Russia, the latter
not then a member of the League, as to the eflect on the autonomy
of Eastern Carelin of a Declaration annexed to the Treaty, signed
October 14, Tg20. The principal issue was whether the Declaration
wag intended by the parties to be a treaty obiigation or ovly a decla-
ratien on the part of Russia declaratory of an existing sitnation, an
issuc which the {ourt stated could not be detenmnined by an examination
of the Treaty and Declaration but required anr investigation iato
facts which would have been extremely difficult to ascertain without
the consent and co-operation of Russia.

There were, moreover, cogent reasons, as the Permanent Court stated,
which rendered it very expedicnt for the Court, in that case, to exer-
cise its jurisdiction. The Permanent Court, however, seems to have
snggested that a dispute between a Member and a non-member could
not be submitted to the Conncil for solution under Article 17 of the
Covenant without the consent of the non-member State. In the words
of the Court :

“According 1o this article, in the event of a dispute between
a Member of the League and a State which is not a member of the
League, the State not a member of the League shall he invited to
accept the obligations of membership in the League for the purpose
of such dispute, and, if this invitation is accepted, the provisions
of Articles 1z to 16 inclusive shall be applied with such modifica-
tions as may be necessary by the Council.” (Ibid., p. 27.)

The authority of the Council to request an advisory opinion from the
Court was contained in Article 14 of the Covenant. The Court apparently
concluded that Article 14 therefore could not be invoked in a case
involving the merits of a factual dispute between a Member and non-
member without the latter's consent. As Russia had not given its con-
sent, the Court stated that it found it impossible to give its opinion in a
dispute of this characler. Judges Weiss, Nyholm, de Bustamante and
Altamira declared that they were “unable to share the views of the
mjority of the Court as to the impessibility of giving an advisory
opinion on the Eastern Carclian question”. (fbid., p. 29.)

After the Court had acted, the League Council in noting the views
of the Court entered the following caveaf in the minutes of its proceedings,
indicating its unwillingness to accept without qualification the views of
the Court in so far as Lhey were based on lack of jurisdiction :

“The Council feels sure that the opinion expressed by the Court
in connexion with the procedure described by Article 17 of the
Covenant could not exclude the possibility of resort by the Council
to any action, includinf.f' a request for an advisory opinion from the
Court, in a matter in which a State non-member of the League and,
unwilling to give information, is involved, if the circumstances
should make such aclion necessary lo enable the Council to fulfil
its functions under the Covenant of the league in 1hc interests of
peace.” {League of Nations Jowrnal, 1923, pp. 1337, 1502.}

A considerable amount of juristic writing has been crilical of the
Fastern Carelian case in 8o far as the refusal of the Court was based on
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any lack of jurisdiction. {De Bustamante, The Weorld Court, (1g25), New
York, pp. 254, 278-27g ; Hudson, The Permanent Conrt of fniernational
Justice, (1934 ed), p. 447 Stvupp, La guestion carélicune et le drot
des gens, Helsinki (1g24), pp. 31-30; Lrich, “Queigues observations sur
le caractéve juridique des qvis consullatifs of los conditivas requises pour
tine demande d'avis”’, Revue de Droit internafional ef de Législation com-
parde, IX (1G28), pp. 804-881, e.g. at p. 878; Ténékidés, 'Lu Compilence
de la Cour permanenic de [ustice internationale en matiére de procédure
consuliative”, Revue générale de Droit iniernational public, XXXIII {1926},
pp. 12o-12g9, al p. 124. Cf. also discussion in the League Council upon
receipt of the Court’s views in the league of Nations Official Journal,
November 1923, pp. 1335-1337 ; Memorandum submiiited by the Fiunish
Governmient, thed., Anmex 576, pp. 1497-1501.)

Two years after the Fastern Carelian case, the Council asked the
Permanent Court for an advisory opinion on the meaning of Article 3,
paragraph 2, of the Treaty of Lausanne requiring the relerence to the
league Council of any unsettled dispute between Turkey and Great
Britain in regard to the Irag-Turkey frontier. Although Turkey was
not then a member of the League, it had not objected to the Council
seizing iself of the dispute, But Turkey had not given its cousent to the
request for an advisory opinion and contended that the questions were
of u politicul character not susceptible of juridicai interpretation. The
Permanent Court fully answered the questions submitted to it regarding
the Council’s authority to resolve the dispute and did not cven find it
necessary to discuss its jurisdicton. But before unswering the questions
regarding the Counncil's authority under the Treaty, the Permanent
Court observed that “if intends strictly to confine itself to consideration
of these questions, without in any way prejudging the merits of the
problem before the Council”. (Advisory Cpinion No. 12, November 21,
1925, Apticle 3, paragraph 2, of the Treaty of Lausanne {Frontier betizeen
Turkey and Irag), Series B, No. 12, pp. 6-35, at p, 18)

The instant case is essentially similar to the case of the Turkey- frag
Frontier and is quite different from the Fastern Carelian case. In the
instant case, unlike in the Egsfern Carelian case, the Court is not asked
to decide a dispuic or cven to advise on the meriis of a dispute but is
only asked to advise whether a dispute exists and whether a Treaty
belween the parties provides means for its settlement. In this respect
the instant case is significantly like the Mosul case in which the Court
was asked to advise, not on the merits of Lhe dispute, but as to the
authority conferred by treaty on the Council to decide the dispute.

But it js not nccessary to consider here whether and to what extent
the doctrine of the Mosul casc or thal of the Eastern Carelian case
would apply to the present case if it had arisen under the Covenant. For
it is not nccessary to inquire here what was or was not the authority
under the Covenant, of the League Council, the league Assembly or
the Permanent Court in an advisory opinion, to consider disputes or
situations affecting non-members without their consent.

Vith respect to cases before the Security Council or the General
Assembly of the United Nations involving non-members, the Charter
contains ne provisions such as those in Article 17 of the League Covenant.
Under the Charter there is, therefore, no limitation on this Court
comparable to that which the Permanent Court found in Article 17 of the
Covenant in the Fastern Carelian case. In fact there is nothing whatso-
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ever in the Charter of the Uniied Nations which can be construed io
limit the authority of the Security Council, the Assembly, or Lhe Court
in an advisory opinion, to consider disputes or situations affecting non-
members or to make such consideration dependent upon the consent
of non-members. (See Articles 32-37 of the Charter regarding the
Council's authority ; Articles 10, 1T and 314 regarding the Assembiy’s
aunthority, and Article gb regarding the Court's authority.)

The provisions of the Charter define the conditions under which a
non-member State, party to a dispute, may bring a dispute before the
Sccarity Council or the General Assembly and under which a non-
member may participale in discussion of the Security Council relating
to a dispute to which it is a party (Article 32 and Article 35). But the
acceptance or non-acceptance of such conditions does not affect the
right of the Council to deal with the dispute. Indeed the situation here,
while involving a dispute between certain States, was not brought to
the Assembly as a dispute but as a sttuation concerning the human
rights provisions of the Charter and Peace Treaties and affecting friendly
relations between nations. The situation was first brought to  the
Asscinbly’s attention by Bolivia which did not claim to be a party to
anv dispute.

Moreover there is a significant difference in the wording of the Statute
of the Permanent Court and the wording of the Statute of this Court as
regards their respective jurisdictions. The difference in the Statutes of
the two Courts is even mmore important than the difference between the
Charter and the Covenant. This difference itself would lead to a different
conclusion in this case from that reached in the Eastern Careitan case.
Article 36 of the Statute of the Permancnt Court provided :

“The jurisdiction of the Court comprises all cases which the
partics refer to it and all matters specially provided for in treaties
and conventions in force.”

Article 36 of the Statutc of this Court provides:

“The jurisdiction of the Court comprises all cases which the
parties vefer to it and all malfers speclally provided for in the Charter
of the United Nations or in treaties and conventions in force.”

There was no article in the original Statute of the Permnanent Court
which specifically authorized the Permanent Court to give advisory
opinions It is (rue that Article 14 of the Covenant provided that
the Permanent Court may give an advisory eopinion upon any dispute
or question referred to it by the Councit or by the Assembly. But
Article 14 of the Covenant requived the Council to submit plans for
the establishment of the Permanent Court, and the Statute of the
Permarnent Conrt was subject to separate ratification ; the jurisdiction
of the Permancnt Court had therefore to be derived from its own
Statute. Article 36 of the Permancnt Cowrt's Statute did not refer
to the Covenant as such as a sotirce of jurisdiction. Article 36 of the
Permanent Court's Statute therefore incorparated Articte 14 of the
Covenan! only in so far as it could be regarded ag a matter “specially
provided for in treaties and conventions in force”. Consequently the
Permanent Court recognized the Covenant only as it would recognize
any other treaty and convention in force befween the pariies.
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But under Article g2 of the Charter, this Court is the principal
judicial organ of the United Nations and its Statute “forms an integral
part of the Charter”, Arlicle g of the Charter authorizing the General
Assembly and the Security Council to request the Court to give an
advisory opinion on any legal question constitutes a matter “specially
provided for in the Chatter of the United Nations” within the meaning
of Article 36 of the Statute of this Court. Moreover, the first paragraph
of Article 63 of the Statute of the present Court specifically provides
that “the Cowrt may give an advisory opinion: on any legal question ai
the reguest of whalever body may be anthovized by or in accordance with
the Charter of the United Nalions to make such a reguest’. No comn-
parable paragraph was in the Statute of the Termanent Court.

The Statute of the present Court clearly recognizes the Charter
as such as an indcpcn(ﬁmt source of jurisdiction in addition to the
jurisdiction conferred by ordinury treaties and conventions wlhich
arc binding only on the parties thereto.

The Charter i1s something more than a mere lreaty or convention
between the parties theteto. IL 1s the constitution of the international
copununity. As this Court stated in its Advisory Opinion of Apri 11,
194y, concerning Reparations for Injuries suffered in the Service of
the United Nations: "TFifty States, representing the vast majority
of the members of the intermnational commnunity, had the power, in
conformity with international law, to bring into being an entity
possessing objective intcmational personality, and not mercly per-
sonality recognized by them alone’” {P. 183.) :

The Charter of the United Nations, of which this Conrt is the
principal judicial organ, confers jurisdiction upon this Courl to give
an advisory opinion on any legal question at the request of the General
Assembly. That jurisdiction 15 not conditioned upon the consent of
States specially concerned, be they Members or non-memnbers of the
United Nations,

[Public sitting of March Ist, 1950, aflernoos]
Mr. President and Members of the Court,

In this morning’s scssion | showed that, under the Charter of ithic United
Nations and the Statute of this Court, the jurisdiction of this Court to
give an advisory opinion at the request of the General Assembly is not
conditioned on the consent of States specially concorned, be they
Members or non-members of the United Nations,

{5) The cxception of domestic jurisdiction.

1 shall now show that there is no lack of jurisdiction in this Court,
as alleged by Bulgaria, Hungary and Rumania on the ground that the
consideration of the questions submitied would constitnte an inter-
vention in matters which are essentially within the domestic jurisdic-
tiont, contrary to Article 2, paragraph 7, of the Charter: )

In reviewing the proceedings in the Assembly, I indicated the various
grounds relied upon to sustain the competence of the General Assembly
to consider the agenda tfem relating to the observance of human rights
in Bulgaria, Hangary and Rumania having regard to the provisions of the
Charter, and the PPeace Treatics, (Supra, pp. 3-6.) But T alse pointed
out that in taking aclion the Assembly confined itself to cxpressing the
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hope that the parties to the Peace Treatics will take measures in accord-
ance with these Treatics in order to ensure respect for human rights
and fundamental freedoms. The Assembly carefully refrained at this
stage from taking action independently of the procedures under the
Peace Treatics. I{ is difficult to understand how it possibly can be
maintained that encouraging the parties to a treaty to cxercise their
rights or te fulf] their obligations under the treaty can be deemed an
intervention in matters which are essentially within domestic jurisdiction.

But the Assembly has not requested the Court to advise it as to its,
the Assembly’s, own competence in the ficld of human rights. The
Assembly has only requested the Court’s opinion as to the rights and
obligations of parties to the Peace Treaties to apply the procedures
provided by the Treaties for the settlement of differences regarding the
observance of the terms of the Treaties. Observing the spirit of Article g3
of the Charter the Assernbly has not songht to transfer to this Court the
adjostment of differences which the parties have agreed under the Peace
Treaties to cntrust Lo other tribunals, that is, the Treaty Commissions,

It is important 1o note that the questions submitted by the Assemnbly
do not require the Court to decide any dispule or to consider the merits,
validity or sufficiency of the claims which form the basis of any dispute. -
The Court is asked only to advise whether disputes do exist under the
Peace Treaties and whether the disputes Articles of those Peace Treaties
obligate the parties to settle such disputes in accordance with the pro-
visions of the Treaties. In no event can an opinion of this Court advising
as to the mere existence of disputes concerning the Treatics and the
applicability of the disputes Articles to the disputes be regarded as an
intervention in matters solely or essentially within the domestic juris-
diction of sovereign States. The argument, valid or invalid, that claims
which form the basis of the disputes cannot be recognized because their
recognition would constitute an intervention in matters solely or essen-
tially within the domestic jurisdiction of soveretgn States has nothing
to do with the questions addressed to this Court., That argument, if it
has merit, becomes relevant only at a stage when the validity of the
claims forming the basis of the disputes is to be determined. The deter-
mination of the validity of such claims, including their disposition on
junsdictional grounds or on the merits, is for the Treaty Commissions.

The principle that an international tribunal such as a Treaty Comrmnis-
sion has, in the absence of contrarv agreement, authority to determine
1is own jurisdiction, at least in the firsé instance, has long been recognized
in international law and practice.

The Permunent Court of International Justice in its Advisory Opinion
of August 28, 1928, on the Inierpreiation of the Greco- Turkish Agreement
of December 1, 1926 (Advisery Opinion No. 16, August 28, 1928, Series B,
No. 16, pp. 4-24, at p. 20), stated :

“.... it 15 ctlear—having regard amongst other things to the
principle that, as a2 general rule, any body possessing junisdictional
powers has the right in the first place itsclf to determine the extent
of its jurisdiction—that questions affecting the extent of the juris-
diction of the Mixed Comimission must be settied by the Commission
itself without action by any other body being necessary”.

By  Adwministraiive Decision II, the Mixed Claims Commission,
United States and Germany, established under the Agreement of
August 10, 1922, Tuled
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"“..ev Al the threshold of the consideration of each claim is presented
the question of jurisdiction, which obviously the Commission must
determine, preliminarily to fixing the amount of Germany’s financial
obligations, if any, in each case.

i¥hen the allegalions in a petition or memorial presented by the
United States bring a claim within the terms of the Treaty, the
jurisdiction of the Commission attaches. If these allegations arc
controverted in whole or in part by Germany, the issue thus made
must be decided by the Commission. Should the Commission so
decide such issue that the claim does not fall within the terms of
the Treaty, it will be dismissed for lack of jurisdiction.... The
Commission’s task is to apply the terms of the Treaty of Berlin to
each case presented, decide those which it holds are within its
jurisdiction, and dismiss all others.” (Mixed Claims Commission,
United States and Germany, ddministrative Decisions and Opinions
of General Natwre, eic., to Gctober 1, 1426, (1G28), Uniled States
Government Printing Office, Decisions and Opinions (1925-20),
pp. 0-7. See also Ralston, The Law and Procedure of Futernational
Tribunals, Stanford University Press {1926), Sees. 53-54.)

As the Pernwanent Court stated in the casc of the Exchange of Greek
and Twrkish Populalions (Advisory Opinion No. 1o, February 21, 14925,
Secries B, No. 10, at p. 22} :

“The Turkish Delegation had maintained, again basing its
arguments on sovereign rights, that it shonld be for the municipal
courts to decide, if need be, whether a person is established or not
within the meaning of Article 2. But as has been said, national
sovereignty is not affected by the Convention in question. Now this
Cenvention, in Article 12, confers upor the Mixed Commission
‘full power to 1ake the measures necessitated by the execution of
the present Convention and to decide all questions to which this
Convention may give rise’....” -

LEven if the Pcace Treatics expressly provided that their provisions
should not be construed to affect matters which are solely or essentiafly
within the domestic jurisdiction of any State, these States could not by
wnilateral declaration determine for themselves what matfers were
solely within their domestic jurisdiction. In event of dispute the issue
whether a matter was or was not essentially of domestic jurisdiction
would be subject to settlement by the Treaty Commissions.

But it should be remembered that there are no provisions in the Peace
Treatics and no principles of international law which qualify or limit
the character of the human rights clauses as internationat obligations
and exempt them from the jurisdiction of the Treaty Commissions.
Therc are no principles of international law and no provisions of the
Charter which would prevent international adjudication under appro-
priate circumstances, whether by this Court or any other international
tribunal, of the substantive vights and duties of partics under a treaty
in regard to matiters covered by a treaty simply because, in the absence
of a treaty, such matters could be deemed within the domestic juris-
diction of sovereign States,

Article 2z, paragraph 7, of the Charter places no limitation on the
treaty-making power of sovereign States. Certainly as between the
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parties matters expressly covered by international treaties cannot be
considered matters cssentially of domestic jurisdiction and concern.
States in the exercise of their sovereign rights may enter into international
engagements. States are bound to camry out their international engage-
ments. By becoming parties to treaties States usnally undertuke inter-
national obligations which limit their otherwise sovereign right to decide
for themselves what they will or will not do. That is the normal purpose
and effect of a wreaty, States which enier into solemn international
treatics to secure human rights and fundamental frecdoms to persons
within their jurisdiction cannot escape their obligations on the ground
that such matters are essentially of domestic concern.

These principles have been consistently maintained by the Permanent
Court of International Justice.

In The S.S. "Wimbiedon” casc (Scries A, No. 1, August 17, 1923,
Pp- 6-473 Germany had sought to limit its obligations under the Treaty
of Versailles to keep the Kiel Canal open lo vessels of commerce and
war of all nations at peace with Germany. Under a nentrality order
Germany had closed the canal to 2 British ship under French charter
carrying munitions to Danzig for transhipment to Poland when Poland
and Russia were at war. Germany contended that it had the sovereign
right to do this in order to protect its neutrality in times of war. The
Cour! in rejecting this contention of Germazny stated :

“The Court declines to seek in the conclusion of any Treaty by
which a State undertakes to perform or refrain from performing
a particnlar act an abandonment of its sovereignty. No doubt any
convention creating an obligation of this kind places 2 restriction
upon the exercise of the sovereign rights of the State, in the sense
that it requires them to be exercised in a certain way. But the right
of entering into international engagements is an attribute of State
sovereignty” (ibid., p. 25).

In its Advisory Opinion of February 7, 1923, on the Naéionalify Decrees
issued tn Twwts and Bdlorocce (French Zone) on November 8, 1gzr,
{Series 13, No. g4, February 7, 1923, pp. 7-32}, the Court considered the
question whether the dispute between France and Great Britain, as to
the appiication of these decrees to British subjects, invelved under
international law matters solely of domestic jurisdiction. Great Britain
contended that the application of the decrees Lo British subjects involved
questions of treaty obligations, The Court’s answer was that the dispute
did not involve matters solely of domestic jurisdiction, In its Opinion,
the Court stated: :

“For the purpose of the present opinion, it is enough to observe
that it may well happen that, in a matter which, like that of nation.
ality, is not, in principle, regulated by international law, the right
of a State to use its discretion is, nevertheless, restricted by obliga-
tions which it may have undertaken towards other States. In such
a case, jurisdiction which, in principle, belongs solely t¢ the State,
is limited by rules of international law. Article 15, paragraph §,
then ceases to apply as regards those States which are entitled
to invoke such rules, and the dispute as to the guestion whether
a State has or bhas not the right to lake certain measures becomes
in these circumstances a dispute of an international character and

26
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fails outside the scope of the exception contained in this para-
graph....” (ibid., p. 24).

In its Advisory Opinion No. 10 on the Exchange of Gresk and Turkish
Populalions { Lausanne Convention VI, Januwary 30th, 1923, Arficle 2)
(Series 13, No, 10, February 21, 14235, pp. 6-28}, the Court had to con-
sider a dispuie between Turkey and {reece on the meaning and scope
to be atiributed to the word “cstablished” in Article 2 of the Convention
of Lavsanne of January 3¢, 1923. The Convention after having laid
down in Article 1 the general principle of the exchange of Tuckish
nationals of Greek Orthodox religion eslablished in Turkey and Greek
naticnals of Moslem religion established 1 Greece, proceeded n Article 2
to withdraw from this exchange. on the one hand, Greek inhabitants
of Constantinople and, on the other, Moslem inhabitants of Western
Thrace. Turkey, busing her argument on ‘‘sovereign rights”, main-
tained that the deternunation of what were “established” persons was
a domestic matter for the municipal courts to decide under domestic
law and legislation. The Permanent Court rejected the contention,
stating, safer wlla:

“In the first place the Court is satisfied that the difference of
opinipnt which has arisen regarding the meaning and scope of the
word ‘established’, is a dispute regarding the mnterpretation of a
treaty and as such involves a question of international law. It is
not a question of domestic concern between the administration
and the inhabitants ; the difference affects two States which bhave
conciuded a Convention with a view to exchanging certain portions
of their popilations, and the criterion afforded by the word ‘csta-
blished’ used in Article 2 of this Convention is precisely intended
to enable the contracting States to distinguish the part of their
respective populations liable to exchange from the part excmpt
from it"” {(¢bid., pp. 17-18).

- - . - - . - - . - . . - . . . . . . . . .

“The principal reason why the Turkish Delegation has mamtained
the theory of an implicit reference to local legislation appears to be
that, in their opinion, a contrary solution would involve conse-
quences aflecting Turkey's soverelgn 1ights. Dut, as the Court has
alrcady had occasion to peint out in its judgment in the case of the
Wimbledon, *the tight of entering inte international engagements
is an attribute of State sovereignty’™ " (1hid., p. 21).

It is clear, therefore, under these precedents that the ebligations
respecting himan rights which the Govermments of Bulgaria, Hungary
and Rumanie assumed under the Peace Trealies are not matlers essen-
tially within the domestic jurisdiction of those States. On the contrary,
as between the parties to the Trealies, Lhose obligalions have deliber-
ately been made obligations cssentially of intermational concern. There
is no provision in the Charter and no principle of international law
which limits the treaty-making power of sovereign Statcs or relieves
them of responsibilily for the fulfilment of their treaty obligation. Nor
is there any provision in the Charter or any principle of international
Iaw which would deprive this Court or any other appropriate interna-
tional {ribunal of ils jurisdiction on the ground that an alleged exception
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of domestic jurisdiction prevails over treaty obligations between the
parties. In no event can a mere advisory opinion by the Court on the
questions submitied regarding the Peace Treaties be deemed in any way
an intervention in matters essentially within the domestic jurisdiction
of the States concernedd. The Court’s advice on these questions will not
cven involve a determination whether any of the matters complained
of is or is not essentially within the domestic jurisdiction of the States
concerned or a determination of what would be the effect of such a
finding on the disposition of any claim. Such determinations under the
Treatics are left to the Treaty Commissions.

If the Governments of Bulgaria, Hungary and Rumania scriously
question the jurisdiction of the Court, it is unfortunate that they have
not appeared to present their views. For this Court obviously cannot be
ousted of jurisdiction by a unilateral declaration of a State denying its
jurisdiclion. Article 30, paragraph 6, of the Court’s Statute provides
that in the event of a dispute as to whether the Court has jurisdiction,
the matter shall be settied by the Court.

11. The propriety of the Court exercising its jurisdz:ctio;z

I turn now to the question of the propriety of the Court exercising s
jurisdiction. 1f the Court has jurisdiction it seems clear that there are
no reasons which should deter the Courl irvmn excreising its jurisdiction.

The Assembly had to deal with a concrete situation concerning hnman
rights and the peaceful adjustment of disputes under the Peace Treatics.
The conrcrete situaiion raises important legal questions of limited but
well-defined scope including the question of the right of the Secretary
General to exercise an authority conferred upon him under the Peace
Treaties to facilitate the adjustment of dizsputes. Important legal issues
are involved upon which the advice of this Court is urgently needed by
the Assembly to guide it in the discharge of its functions under the
Charter.

In the Easiern Carelian case, which [ discussed from the standpoint
of jurisdiction this morping, the Court did refrain from cxercising its
jurisdiction, but, while the Court spoke about jurisdiction, it seems to
me that the Court was much more concerned about the expediency of
its exercising irs jurisdiction than it was about the mere question of
jurisdiction. The Court in that case had reason to feel that it could not
give helpful advice without a thorough mquiry into the facts which
would have been very difficult, if at ail possible, to ascertain without
the active assistance of [Russia, As the Court staled in that case:

“It appears to the Court that there are other cogent reasons
which render it very inexpedient that the Court should attempt to
deal with tha present question. The question whether Finland and
Russia contracted on the terms of the Declaration as to the nature
of the autonomy of Eastern Carelia is really one of fact. To answer
it would involve the duly of ascertaining what evidence might
throw light upon the contentions which have been put forward on
this subject by Finland and Russia respectively, and of securing the
attendance of such witnesses as might be necessary. The Court
would, of course, be at a very great disadvantage in such an enquiry,
owing to the fact that Russia refuses to take part i it, it appears
now to be very doubtiul whether there would be available to the
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Court materials snfficient to enable it to arrive at any judicial
conclusion upon the question of fact: What did the parties agree
to ? The Court does not say that there 1s an absolute rule thal lhe
request for an advisory opinion may not involve some enquiry as
to facts, but, under ordinary circumstances, it is cerlainly expedient
that the facts upon which the opinion of the Court is desired should
not be in controversy, and it should not be left to the Court itself
to ascertain what they are.” {Series B. No. 5, supra, p. 28.)

None of the cogent reasons which the Court felf rendered if inexpedient
for it in the Easlern Careltan case to exercise its jurisdiction is present in
the instant case. The Court’s task in answering the questions submitted
in the present proceeding is a very limited one. It does not require any
weighing or determination of the merits of the dispures or any 1nvestiga-
tion into the facts. The essential facts upon which Lhe opinion of the
Court is desired are not in coutroversy. The questions can readily be
answered by the Couwrt on the basis of the Peace Treaties and the
undisputed diplomatic exchanges submitted to the Court.

The Counrt is called upon only to advise whether, in simple and practical
understanding, the undisputed diplomatic exchanges disclose bona fide
disputes about the interpretation and execution of the Peace Treaties
and whether the disputes Articles of the Peace Treaties obligate the
parties {o settle these disputes according to the procedures set forth
in the disputes Articles. It was not the intention of the Assembly at
this time to impose upor the Court the burden of considering the merits
of particular claims, defenses, or counter-claims. The jurisdiction of the
Court to reply to the questions submitted to it is clear and there s no
reason which makes the exercise of the Court’s unquestioned jurisdiction
inexpedient or improper,

. The United Stales position on questions before the Court

I now invile the atlention of the Court to the specific questions
submitted by the Assembly. Under the Generat Assembly Resolution
of October 22, 1949, the Court is requested at this time to answer only
questions [ and 11, The resolation contemplates that questions I1f and IV
set forth therein shall be answered laler by the Court if replies to ques-
tions I and IT are in the affirmative and if the Governments concerned,
notwithstanding the Court’s opinion, continue to fail to appoint their
represcniatives 1o the Treaty Commissions. Under the circumstances
the Government of the United States limits its oral statement at this
hearing to questions I and I
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Quustion

13O THE DIPLOMATIC EXCHANGES BETWEEN BULGARIA, HUNGARY axb
RUMANIA, ON THE ONE HAND, AND CERTAIN ALLIED AND ASSOCIATED
POWrERS SIGNATORIES TO THE TrEATIES OF PEACE, ON THE OTHER,
CONCERNING THE TMPLEMENTATION OF ARFICLE 2 OF THE TREATIES WITH
BuicarRia AxD HuNGARY AND ARTICLE 3 OF TtHE TREATY WITH
RUMANIA, DISCLOSE DISPUTES SUBJECT TG THE PROVISIONS FOR THE
SEFTLEMENT OF DISPUTES GONTAINED 1N ARTICLE 30 OF THE TREATY OF
Proacn witH BULGARIA, ARTICLE 40 OF THE TREATY OF DPrack WITH
HUNGARY, AN ARTICLE 38 OF THE TREATY OF PrACE WITH RUMANIA Y

This question may, for convenience, be considered in three parts:
{a) What is a dispute ? {) What is a dispute ““concerning the interpreta-
tion or execution of the Treaty” within the meaning of the disputes
Articles of the Peace Treaties ? {¢] Do the diplomatic exchanges disclose
a_ dispute concerning the inicrpretation or execution of the Peace
Treaties ?

{a) What is a dispute ?

The word “dispute” is not a technical word. It has no occult meaning.
Thure is a dispute whenever people differ as to their rights or duties, If
parties cannot agree on what they may do or may not do or on what they
must do or must not do, they are in dispute. The merits of the dispute
have nothing to do with the existence of a dispute,

YWhen States in their treaties provided procedures for the sctticment
of disputes, the Permancnt Court of International Justice rightly assumed
that they intended that those procedures should be used to settle their
disputes. The Permanent Court wisely refrained from interpreting the
conditions to the emplovment of such procedures in a manper which
would unnecessarily delday or obstruct their employment, It wisely
eschewed the schoolman’s question : When does a dispute whether there
is a dispute become a dispute ? It has consistently treated a dispute as
to whether there is a dispute as a dispute.

In the Mavrommatis Palestine Concessions case (Judgment No. 2
{Jurisdiction}, August 30, 1924, Scries A, No. 2, pp. 6-03} the Mandate
tor Palestine provided that if any dispute whatever should arige between
the Mandatory and another Member of the League of Nations relating
to the interpretation or application of the provisions of the Mandate,
such dispute, if it cannot be settled by necgotiation, shall be submitted
to the Permanent Court of Justice. The Greek Government supported
the Mavrommatis concession and contended that the British Government
had failed to give it full and proper recognition. There had been negotia-
tions between the British.Government and Mavrommatis but nosettle-
ment had been reached. The Greek Government supported Mavrommatis
clairns {or the purpoese of securing @ submission to the Permanent Court
but did not atrempt to negoliale a settlement with the British Govern-
ment. The Court gave no significance to the argument Lhat the Greek
Government had supported the Mavrommatis case only to securc a
judgment from the Permanent Court and that there was no real dispute
between the two States. Nor did the Permanent Court give any signifi-
cance to the fact that the Greck Government did not on iis own
Tesponsibility attempt to enter into detailed negotiations with the British
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Government to narrow the issues or ta seek a compromise. The Court
stated :

A dispute is a disagreement on a point of law or fact, a conflict
of legal views or of interests between two persons. The present suit
between DBritain and Greece possesses these characteristics....
(P. 11}

XNegotiations do not of necessity always presuppese a more or less
lengthy scries of notes or despatches ; it may suifice that a discussion
should have been commenced, and the discussion may have been
short ; this will be the case if a deadlock is reached or if finally a point
is reached at which one of the parties definitely declares himself
unable, or refuses, to give way, and there can therefore be no doubt
that the dispute cannot be settled by diplomatic negotiation....
{P. 13.)

Nevcrtheless, in applying this rule [that only disputes which
cannot be settled by ncgoliation should be brought beforc the
Court|, the Court cannot disregard, amongst other considerations,
the views of the States concerned, who are in the best position to
judge as to political reasons which may prevent the scitlement of a
given dispute by diplomatic negotiation.” {P. 15.)

In the Case concerning Cerlain German Inierests in Polish Upper
Silesia {Judgment No. & (Jurisdiction), August 25, 1g25, Series A,
No. 6, pp. 4-41), the Permanent Court had to consider whether it had
jurisdiction under the Geneva Convention of 1922 between Paland and
Germany which provided that “should differences of opinion respecting
the construction and application of Articles 6 to zz arise between the
German and Polish Governments, they shall be submitted to the
Permanent Court of Internationat Justice™ {(tbid., p. 6},

The Permanent Court might readily have said that there was a clear
“difference of opinion” between the parties giving it jurisdiction and
that it was not necessary to determine whether that difference amounted
to a dispute. But the Court was apparently anxious to avoid inferences
being drawn that it would be more exacting in a disputc casc. It ob-
viously wished to avoid having fincspun arguments brought to it as to
the distinction between a dispute and 4 differcnce of opimon. Tt plainly
stated that either a diffcrence of opinion or a dispute could be created
by the unilateral action of a party and that the Court could not “allow
itself 1o be hampered by a mere defect of form, the removal of which
* depends solely on the party concerned™ (¢bid., p. 14). In its judgment,
the Court said :

“Now a difference of opinion does exist as soon as one of the
Governmenis concerned points out that the attitude adopted by
the other conflicts with its own views. Even if under Ariicle 23, the
existence of a definite disputc were necessary, this condition ¢ould
at any time be falfilled by uunilateral activn on the part of the
applicant party. And the Court cannot allow itself to be hampered
by a mere defect in form, the remaval of which depends solely uvn
the party concerned.” {fdid., p. 14.)

At a later stage in the same maiter {Judgment No. 11, Interpretation
of Judgmenis Nos. 7 and 8 {The Chorzéw Factory), December 16, 1927,
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Series A] No. I3, pp. 4-27), the guestion arose whether a request by
Germany for an interpretation of the Court's Judgments Nos, 7 and 8.
could be granted under Arlicle 60 of the Stalute of the Court, which
provided that 'in the event of dispute as to the meaning or scope of the
jndgmenl, the Court shall constrne it on the request of any party™.

he Conrt stated that “in view of the wording of the article, the Court
considers that it cannel require that the dispute should have manifested
itself in a formal way ; according to the Court’s view, it should be
sufficient if the two Governments have in fact shown themselves as
holding opposite views in regard to the mcaning or scope of a judgment
of the Couri” (p. 11).

Cerlainly even the Bulgarian, Hungarian and Ruomanian Govern-
ments, were they represcated here, would find it difficult to deny that
their views of thcir treaty obligations are quife sharply opposed to
those of the United Stares and other signatories.

(b) What is a dispute ‘concerning the interprelution ar execution of the
Treaty” within the meaning of the Gispules Aviicles of the Peace fyeaties?

The disputes Articles of 1the Peace Treaties were intended to provide
the procedure for the settlervent of “any dispute concerning the inter-
pretation or execution of the Trealy”, except where anothier procedure
is specifically provided under any article of the Treaty. There 15 nothing
in the disputes Articles which indicates an inteni to exclude from them
the settlement of any dispute of any lype or character arising under the
Treatics except disputes as to certain economic clauses for which a
somewhat different procedure was specificallv provided, There was no
intention to leave any gaps in the dispulcs procedures provided in the
Treaties.

In dealing with the disputes Articles involved in the Choradw casc, 1o
which I have already rcferred, the Permanent Court stated { Judgment
No. 8, Case Concerning the Faclory at Cherzow (Clatmn {or Indemnity)
{Jurisdiction), July 26, 1927, Series A, No. g, pp. 4-d44. at pp. 24-25}:

"For the interpretation of Article 23, account must be taken not
only of historical devclopment of arbitralion treaties, as well as
the terminology of such treaties, and of the grammatical and
logical meaning of the words used, but also and rrorc especially of
the funciion which, in the intention of the contracting parties, is
e be artributed to this provision. The Geneva Conventian provides
numerous means of redress fo secure the observation of its clauses
and it does so in ways varying according to the subjects dealt with
under different heads, parts or subdivisions of the Convention.
Article 23 contains provisions of this kind In so far as concerns
Articles 6 to 22 which {orm the greater portion of Ilead TIIL of the
First Part.

The object of these methods of redress— and that of Article 23
in particular—seems to be to avert the pessibilify that, in conse-
guence of the existence of a persistent differcnce of opinicn between
the contracting partics as to the intcerpretarion or application of
the Convention, the interests, respect for which it is designed to
cosure, may be compromised.”

In this same case the Permanent Court also said {pp. 20-21):
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“The Court, by Judgments Nos. 6 and 7, has recognized that
differcnces relating to the application of Articles 6 1o 22 include
not only those relating to the question whether the application
of a particular clause has or has not been correct, but also those
bearing upon the applicabilily of these articles, that is to say, upon
any act or oimission creating a situation contrary to those articles.”

At an carlier stage in the same case {Judgment No. 6, supra, August
23, 1g23, Series A, pp. 4-47} the Permanent Court also refused to make
any technical distinction between the use of the expression “interpret-
ation and application” and the expression “interpretation or applic-
ation”, The Court stated that the word and {ef} “In both ordinary and
fegat language, may, according to circamstances, equally have an
alternative and comulative meaning” {p. 14). In our opinion the same
may equally be said of the word “or™ which i5 used in the dispules
Articles of the Peacc Treaties.

In The Mavrommatis [erusalem Concessions casc {judgment No. 5
{Merits), March 26, 16235, Series A, pp. 6-15), the Fermanent Court
suggested that “application’ is a wider, more elastic and less rigid term
than “'execution” {p. 48} although it also stated that execution was a
form of application (p. 47). It may be doubted, however, whether ordina-
rily any material or hard-and-fast distinction can be drawn between
the word “application” and the word “execution’.

It has been said that: “Interpretation, the process of determining
the meaning of a text, may be distinguished from application, the process
of determining the consequences of a text with reference to a given
situation’” and that "a dispute as to the application of a provision will
almost invartably involve some question as to its interpretation” {Hud-
son, Permanent Court of Inlernalional Jusiice, 1920-1942, {1943)
pp. 640-641).

In its hiteral as well as its ordinary meaning the word *'execution”
refers to the carrying out, fulfilment or performance of a treaty, con-
iract or obligation. Therelore, any dispute as to the meaning of a treaty
provision or actien required to be taken or not to be taken under a
treaty would clearly be a dispute concerning the interpretation or
execution of the treaty.

(c) Do the diplomatic exchanges disclose a 'dispule concerning the tnter-
pretation or execution of the Peace Trealy” wilhtn llhe wmeaning of the
disputes Ariicle ?

It requires only a superficial reading of the diplomatic exchanges to
see that the views, attitudes and positions taken by the United States
and other signatories to the Peace Treaties are different, opposed and in
direct conflict with thosc of the ex-enemy Staies and that these opposed
and clashing views, attitudes and positions concern the interpretation
ang execution of the Treaty provistons, that is, the meaning of those
provisions and the performance of those provisions. The exchanges
plainty bristle with conflict. There is scarcely a point on which they
show any meeting of the minds. The exchanges clearly reveal numerous
conflicts on issues of fact and law.

It is difficult rationally to answer the completely irrational assertion
of the three Governments that no dispute exists. If that really is
their position, the vaqualified denial of that position by the United
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States and other signatories would create a dispute.  If the three Govern-
ments mean to say that they consider the claims of the United States
and other signatories wholly withoul merit, that only indicates how
far-reaching the diffcrences are,

Even if we assume that the Court could properly refuse to regard as
disputes completely frivolous claims put forward in bad faith for purposes
having no legitimate relation to the Treaties, the claims here advanced
by the United States and other signatories cannet be so regarded.
Indeed the General Assembly has expressed the hope that the parties
to the Treaties would invoke the disputes provisions to secure compliance
with the human rights clauses. Obvijously claims of deep concern to
the whole international community, a concern expressed by 47 Member
States which supported the Assembly resolution, cannot be waved aside
as frivolous or lacking in good faith,

As I indicated earlier, this Court is nor called to pass upon the merits
of any dispute but only te determine whether a dispute exists. 1t is
not necessary here to recast the diplomatic exchanges into technical
pleadings and {0 cxpatiate on each and every issue.  But concentrating
on the principal conflicts revealed in the diplomatic exchanges it is
obvious that substantial disputes exist.

In its notes, the United States

(1) charged that the Governmenis of Bulgaria, Hungary and
Rumania have denicd to their peoples the exercise of human rights
and fundamental freedoms guaranteed in the humnan rights Articles
of the Peace Treaiies in violation of their obligations under those
articles ;

{2) charged specifically the denial of the rights of life, liberty,
freedom of expression, Press and publication, religious wosship,
political opinion and public mecting which rights are incinded in
the hurnan rights Articles ; .

(3} sct forth by way of illustration specific acis violating the
human rights and fundamental freedems guaranteed by the Treaties
and charged that the three Governments were responsible for these
acts ;

{4) further called upon the three Governments to take remedial
measures to carry ont their obligations under the Treaties.

In reply the Governments of Bulgaria, Hungary and Rumania

{1} denied that they had deprived their peoples of the exercise
of human rights and fundamental freedoms guaranteed in the human
rights Articles of the Treaties in violation of their obligations under
those Treaties and asserted that human righis and fundamental
freedomns are {ully observed in their countries |

- {2} denied that there was any infringement in their countries
of the rights of life, liberty, political opinion, [reedom of expression,
Press andd publication, religious worship, political opinion and public .
mecting, as guaranteed in the human rights Articles ;

(3) denied that the acts complained of were in violation of the
Peace Treaties and asserted that many of themn were taken in execu-
tion of other Peace Treaty Articles oobgating the three Goveraments
not to permit the existence of crganmizations bhaving as their aim
the dental to the people of their democratic righis ;
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{4} denied that they were obligated to take remedial mcasures
to carry out their obligations under the Treaties;

{5) asserted that the charges of the United States related to
matters essentially within their domestic jurisdiction under inter-
national law and parvagraph 7 of Article 2 of the Charter, and that
the charges constituted an unwarranted interference with their
rights as sovercign States.

To these replies the United States rejoined that it maintained s
charges and stated by way of replication :

{1} that the acts complained of were not required and could not
be justified under any of the Treaty provisions

{2) that the charges wade by the United States did not relate
to matters essentially within their domestic jurisdiction under
international law and Article 2, paragraph 7, of the Charter, and
did not constitute an unwarranted interference with their rights
as sovereign States and that, on the contrary, the charges relating
as they did to treaty obligations were matters not essentially of
domestic concer.

It is clear from this abbreviated statement of the principal issuves
drawn from the diplomatic exchanges that the exchanges disclose dis-
putes concerning the interpretation or execution of the Treaties subject
to the provisions for settlement coniained in the disputes Articles.

Question II

ARE THE GOVERNMENTS oF BULcakta, HUNGARY aND RuMawnia

OBLIGATED 10O CAKRY OUT THE PROVISIONS OF THE ARTICLES REFERRED

TO IN QUESTION I, INCLUDING THE PROVISIONS FOR THE APPOINTMENT
OF THEIR REPRESENTATIVES TO THE TREATY COMMISSIONS ?

In informing the Court of our views on the first question submitted by
the General Assembly I have already endeavoured to show that disputes
concerning the interpretation or execution of the Peace Treatics exist
which arc generally subject to the provisions for the settlement of disputes
contained in the disputes Articles.

The second question is whether the Governments of Bulgaria, Hungary
and Rumania are obligated to carry out the provisions of the articles
referred to in the first question, including the provisions. for the appoint-
ment of their representatives to the Treaty Commissions, The first
question refers not only to the disputes Articles but also to the human
rights Articles.

The human rights Articles are clearly and expressly formulated as
obligations upon the three States concerned. The articles provide that
the three States shall take all necessary measures Lo secure to all persons
nnder their jurisdiction the enjoyment of human rights and fundamental
frecdoms. In the case of the Treaties with Hungary and Romania, the
human rights Articles also provide that each of these States “further
usidertakes that the laws in {orce ... shafl not, either in their content or
n their application, discriminate or entail discrimination” between their
nationals on grounds specifically and generally enumerated.
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There is no question that the pariies to a trealy are obligated to carry
out the provisions of a trealy that they have agreed either expressly or
by clear implication to carry out. That is a fundamental principle on
which the struclure of international law is based : pacia servanda swit,

In fact the three Governments do not appear to deny that they are
obligated to carry out the human rights Articles, They claim that they
have carried thein out and are carrying them onl.

The disputes Articles in no way differ from other articles in binding Lhe
parties to carry out the obligations arising therefrom, These disputes
Articles outline the procedurcs which the parties have agreed to follow
for the settlement of disputes concerning the interpretation or execution
of treaty provisions. Among the obligations arising from the disputes
Articles is the obligation of a party to such a dispute to appoint a repre-
senlalive to a Treaty Commniission and to take such other steps as may be
requiired to pernit the Commission to function.

The disputes Articles, it will be recalled, provide that, except where
another procedure is specifically provided for under the Treaty, any
dispute concerning the interpreiation or execution of the Treaty whic?l
is not settled by direct diplomatic negotiations shall be referred to the
three Heads of Mission acting in concert. Any such dispute nof reselved
by them within two months shall, unless the parties mutually agree upon
another means of settlement, he referred at the request of either party
to the dispute 1o a Treaty Commission. The decision of the Commission
shall be accepted by the parties as definitive and binding.

Qbviously, as I have already explained, the disputes Articles were
intended to provide the parlics with an obligatory procedure for the
sctilement of their disputes. When the disputes Articles gave a parly Lhe
right to refer a dispute to a Treaty Commission, it necessarily imposed
on the other parly the duty to do those things necessary to enable the
Commission to fanction.

The disputes Articles state the conditions under which a dispute shall
be referred to o Treaty Commission at the request of either party. It is
the contention of the United States that the conditions required to give
the United States the right as a party to a dispute to request its reference
to a Treaty Commission have all been met. Let us examnine these condi-
tious.

1. The first condition is that there is no other procedure for the
settlement of the dispute specifically provided under the Treaty for such
dispuic. The Pcace Treaties provide special settlement procedures for
ditlerences over certain economic ulters. Article 31 of the Bulgarian
Treaty, Article 35 of the Hungarian Treaty and Articles 32 and 33 of the
Rumanian Treaty provide that disputes arising out of specified articles
and annexes of the Treaties shall be snbject to specified sctilement
procedures. The human rights Articles are not covered by these special
procedares.

Under Article 35 of the Bulgarian Treaty, Article 3¢ of the Hungarian
Treaty and Article 37 of the Rumanian Treaty the Heads of the three
diplomatic Missions “‘acting in concert” were to represent the Allied and
Associated Powers in dealing with the former enciny governments “in
all matters concerning the execation and interpretation” of the Treaties
for a period not to exceed eighteen months from the effective dare of the
Treaties. The Treaties came inio effect on Scplember 15, 1947 ; the
eighteen-month period lapsed on March 13, 1949. Censequently, it 13
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not necessary to consider whether or not the procedure under these
articles was a *‘specifically-provided” procedure excluding the application
of the disputes Articles, |

2. The second condition is that the dispute “is not settled by direct
diplomatic negotiations’.

In the Marrommalis Palestine Concessions case (Judgment No. z,
August 30, 1924, Series A, No. 2, pp. 6-93}, to which I referred earlier
in my statement, the Palestine Mandate provided for the reference of
any dispute relating to the interpretation or application of the Mandate
between the Mandatory and another Member of the League to the
Permanent Court “if it sasnnof be settled by negotiation”. The language
used in the disputes Articles of the present Peace Treaties is much less
exacting ; it merely refers to a dispute “which is nof settled by direct
diplomatic negotiations”.

I have already read to the Court pertinent extracts from the opinion
of the Permanent Court in the Mavrrommalls Palestine Concessions case
indicating that once a deadlock is reached regardless of the brevity of
the negotiations, the Court will not question the conclusion of one of
the parties that the disputc cannol be settled by diplomatic negotiation.
As the Court stated :

“Negotiations do not of necessity always presuppose a more or
less lengthy scries of noles or despatches. It may suffice thar a
discussion sheuld. have been commenced, and this discussion may
have been very short ; this will be the case if a deadlock is reached,
or if finally a point is reached at which one of the Parties debnitely
declares himself unable, or refuses, to give way, and there can
therefore be no doubt that the dispute cannot be settled by negotia-
tion (p. 13} ... Nevertheless in ‘applying this rule [that only
disputes which cannot be settled by negotiation should be bronght
befare the Court], the Court cannot disregard, amongst other
considerations, the views of the States concerned, who are in the
best position to judge as to the political reasons which may prevent
tI};e settlement of a given dispute by diplomatic negotiations.™
{P. 15)

Certainly the diplomatic exchanges hcre show not anly that the
disputes were not, but could not be, settled by diplomatic negotiations,
The three Governments have definitely rejected the charges of Treaty
violation and have definitely failed and refused to consider remedial
measures requested, : :

3. The third condition is that the disputes be referred to the three
Heads of Mission and be not resolved by them within a period of two
months. The disputes Articles specify that the three Heads of Mission
arc to act under the articles providing for their general supervision of
the execution of the Treaties. {Article 35 of the Bulganian Treaty,
Article 39 of the Hungarian Treaty, Article 37 of the Rumanian Treaty.)
These articles are continued in effect for this particular purpose beyond
the eighteen-month limitation.

The diplomatic exchange shows-that the United States did refer the
disputes to the Heads of Mission.

The disputes were not resolved by the three Heads of Mission within
the two-month period as the record before the Court discloses. The
Soviet Government not only failed to authorize its Heads of Mission to
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meet, but categoricaily rejected the charges made by the United States
and other signateries. It is obviously unmaterial why the Heads of
Mission failed to resolve the disputes, whether because they were unable
to do so or because they failed to act altogerher, The determining fact
is that the disputes were not resolved by the Heads of Mission within
two months after referral to them.

4. The fourth condition precedent to a referral of the disputes to the
Treaty {ommissions is that the parties do not mutually agree upon
another means of settlement, The record before the Court shows that
no proposal was made or consideration given by the parties to other
means of settlement,

5. Finally, it is a necessary condition that one of the parties request
the referral of the disputes to the Commnissions, The Court will observe
that in its noles of 1 August 1940 ta the three Governments the United
States Government expressly requested that the disputes be referred
to the Treaty Commissions.

Under the disputes Articles the Commissions are composed of one
representative of each party and a third member selected by mutual
agreement of the two parties, and should the two parties fail to agree
within a peried of one month the Secretary (eneral of the United
Nations mayv be requested by either party to make the appoinunent.
The United States Government has advised the three Governments
that it has designated Professor Edwin 1), Dickinsen to serve as its
represeniative on each of the Commissions, and requested them to
designate their representatives and to enter into consultations through
the United States Ministers in the respective capitals with a view to the
appointment of the third member.

All the conditions required by the disputes Articles to give a party
to a dispute the right to request its reference to a Treaty Commission,
have been met.

It has accordingly become the duty and obligation of each of the
three Governments to appoint their representatives on the Commis
stons and to take such other steps as may be necessarv to enable the
Commissions to be constituted and to function as contemplated under
the disputes Articles.

The wording of the disputes Articles is clear. The wording evidences
the intention that the mechanism provided in the Treaties for the
solution of disputes should be obligatory, not optional, and should
ensure the final and defnitive setllemmeni of differences. The Paris
Peace Corference in the summer of 1946 recommended rhat disputes
not settled by the Heads of Mission should be referred to the Inter-
national Court of Justice. The Paris Peace Conference rejected a
Soviel proposal merely to leave the settlement of disputes to the
Heads of Mission acting in concert. (Paris Peace Conference, 1946,
Selected Documents, Depariment of Stale Publication 2868 : Rumanfan
Trealy, Draft Article 36, United Kingdom-United States proposal,
at p. b7y, US.S.R. propesal at p. 678, Report of the Political and Ter-
ritortal Commission for Rumania, C.P. (Plen.} Doc. 15 at p. 733,
Vote in Plenary Session at p. 819 Bufgarian Treaty, Draft Arcticle 34,
United Kingdom-United Stales proposal at p. 863, U.S.S.R. proposat
at p. 864, Report of the Political and Territorial Commission for Bul-
garia, C.P. {Plen.} Doc. 22 at pp. go7-910, vote in Plenary Session
at p. 996; Hungarian Treaty, Dyaft Article 33, United Kingdom-
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United States proposal at p. 1041, U.S.5.R. proposal at p. 1042, Report
of the Political and Territorial Commission for Hungary, C.P. (PLEXN)
Doc. 27 at pp. 1116-1117, Vote in Plenary Session at p. 1195.) The
Council of ¥Forcign Ministers accepted lhe Peace Conference recoms-
mendation except that the Commission was substiluted for the Court.

The language of the disputes Articles declaring nof that a dispute
wmay be referred to a Commission but that any dispute skalf be referred
to a Commission clecarly imposes a binding obligation on the parties
to the Treaties. The disputes Articles provide and were intended to
provide the means by which disputes between the parties shall be
resolved “unless”, in the langwmage of the articles ““the parties to the
dispute mutually agree upon another means of settlemeat”. Thus
by the language of the Treaties the consent by both parties is required
1n order Lo utilize other means of settlement. In absence of that common
consent the parties arc obligaled to cmploy the Treaty Commission,

Since the disputes Articles were designed to provide a workable,
effective and obligatory procedure for the scttlement of the disputes,
the failure of a parly to take the sleps nccessary to enable the Com-
mission to function would delay and make more difficult the carrving
out of the clear purposes of the Treaty in this respect. If such failure
were not regarded as a breach of obligation, it would enable one party
by its own arbitrary and uniloteral action to hinder if not defeal the
carrying out of the disputes Articles. If such an interpretation of these
articles were accepled, it would go far to render these disputes Articles
purposeless and illusory. If the procedure provided for the settlement
of disputes were to be only optional and subject to nullification by
the unilateral whirn of a Statc violating the Trealy, there would have
been no point in including it in the Treaty.

When the Court comes to consider the third and fourth guestions
submitted by the Assembly it will have lo consider whether a party
has in fact the power to block and defeat the applicalion of thesc
Treaty provisions ; what we now maintain is that certainly a party
does not have Lhe legal right to do so.

In the view of the United States, thesc Treaties of Peace are fo be
construed in such a way as to be meaninglul and workable, In this
light, each contracting Power has an obligation in good [aith to do
that which is necessary to make the disputes machinery work. Fach
State party to a Treaty of Peace is equally bound teo give a reasonable
interpretation and a reasonable effect to the disputes Articles as to
any otlier article of the Treaty.

In the words of the Swiss arbitrator (Charles Ldouard Lardy in
the Istand of Timor Case), “Conventions between States, like those
between individuals, ought to be interpreted ‘rather in the sense in
which they can have some effect than in the sensc in which they can
produce none.” ' {Acrbitral Award, June 25, 1914, under the Convention
of April 3, 1913, between the Netherlands and Portngal, Scott, Hagoe
Court Reports {1916}, p. 355, at p. 384.)

As was stated by the American and British Claims Tribunal cstablished
ander the Convention of August 18, 1910, in the Cayuga Indians Case,

“Wothing is belter setiled, as a canon of inferpretation in all
systems of law, than that a clause must be interpreted so as to give it
meaning rather than so as to deprive it of meaning. We arc not asked
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to choose between possible meanings. We arc asked to reject the
apparent meaning and to hold that the provision has no mcaning.
This we cannot do.” (Awmerican and British Arlntration, Report
of Fred K. Nielsen, Agent and Counsel {or the United Stales, Wash-
ington, Government Printing Office (1920}, p. 322.}

Sumilar principles of treaty construction have been stated by the
Permanent Court of Iaternational Justice, In The 5.5, “Wimbledon™.
case { Judgment No. 1, August 77, 1923, Series A, No. 1, pp. 24-25) the
Permanent Court stated that even where a restriclive interpretation of
a treaty was admissible, the Court must ‘‘stop at the point where the
so-called restrictive interpretation would be contrary to the plain terms
of the article and would destroy what has been clearly granted”.

In its Advisory Opinion in regard to the Polish Postal Service in Danzig,
{Advisory Opinion No. 131, May 16, 19235, Series I3, No. 11, pp. 6-45, at
pPp. 39-40), the Permanent Court said :

“It is a cardinal principle of interpretation that words must be
interpreted in the sense which they would normally have in their
context, unicss such interpretation would lead to something
unreasonable or absurd. In the present case, the construction which
the Court has placed on the varicus treaty stipulations is not only
reasonable, but is also supported by reference to the various articles
taken by themselves and in their relation one to arother.”

In connexion wilh the Case of the Free Zones of Upper Suvoy and the
iNstrict of Gex {Order, August Tg, 1929, Series A, No. 22, pp. 5-51, at
p. 13} the Permanent Court stated :

... i case of doubt, the clauses of a special agreement by which
a dispute is refcrred to the Court must, if it deoes not involve doing
violence to their terms, be construed in a manner enabling the
clauses themselves to have appropriate effects”,

[n its Advisory Opinion No. 12, November 21, 1925, involving the
inferpretation of Article 3. paragraph 2, of the Trealy of Lausanne in
relation to the Fromfier between Turkey and Irag {Serics B, No. sz,
pp. 0-35) the Permanent Court refused {o construe a disputes article
i a way which would render it relatively ineflective even though the
language of the article was much less clear than the language of the
disputes Articles bere involved. The Lausanne Treaty provided that in
event of no agreement being reached within nine months between Turkey
and {raq on the frontier separating those two countries, “the dispule
shall be referred to the Council of the League of Nations”, The Court
was asked {0 say whether the decision to be taken by the Council was
to be “an arbitral award, a recommendation or a sunple mediation”
{¢hed. ax p. 7). Turkey had maintained in the Council that a definitive
settlement of the [rontier could not be made without its consent. The
Court found “both from a grammatical and logical point of view ag well
as from that of the role assigned to that article in the Paece Treaty™
{(¢bid. p. 23) that “the intention of the parties was, by means of recourse
to the Council, lo insure definitive and binding solution of the dispute
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which might arise between them” {(ibid., p. 19). In that case the Court
had to infer from the general context of the disputes Article that it was
the intention of the parties that the Council was to have the authority
to make a definitive and binding decision. In the disputes Articles of the
Peace Treaties it is expressly provided that the decisions of the Treaty
Commissions shall be definitive and binding.

Treaty provisions for the settlement of disputes among States are not
unlike arbitration agreemacnts among individuals, Although some countries
including the United States have found difficuliy in the absence of legis-
lation to give full effect to, or adequate redress for, the breach of an
agreement to arbitrate, judicial decisions of national courts as well as
national legislation reveal a definite trend not only towards more complete
legal recognition of an agreement to arbitrate but towards more effective
legal redress for the breach of such agreement. In Red Cross Line v,
Adlantsic Fruit Co. ({1923} 264 U.S. 109, at p. 123}, Justice Brandeis,
speaking for the United States Supreme Court, declared that “the
substantive right created by an agrecmcent to submit disputes to
arbitration is recognized as a perfect obligation.” (See Berkoritz v.
Arbib and Houlberg (1921}, 230 N.Y. 2671, 130 N.E. 288, opinion by
Cardozo recognizing that a Statute which provided for specific enforce-
ment of arbitration may be applied to an arbitration agreement concluded
prior to the Statute; McCullough v. Clinch-Mitchell Construction Co.
{C.C.AB—1934) 7117 {2} 17 denying relief on a contract 1o a party refusing
to arbitrate. Sec also Gifbert v. Burnstine ¢ al, (1931} 255 N.Y. 348,
174 N.K. 706}

The great majority of couniries now recognize by statute or judicial
decision as binding an agreement to arbitrate and most of these including
Hungary, Rumania and the Soviet Union provide some form of specific
relief (relief {n nainra) for the breach of such agreement. (See Com-
mercial  Arbitration and the Law throughoul the World, summary of
the commercial arbitration law of 43 States issued by the International
Headquarters of the International Chamber of Commerce {1949}, Verlag
fuer Recht und Geselischaft AG., Basel. See also Prolocol on Arbilraiion
Clauses, signed at Geneva, September 24, 1923, League of Nations
Trealy Serres, Vol. 27 {1924}, pp. 158-160)

The recognition of the obligation fo carry out agreed procedurses
for the sctticment of disputes 1n the international field is even more
important than such recognition in the domestic field. For in the
international field there is not, as there is in the domestic ficld, recourse
to any court of general jurisdiction for the legal and definitive settle-
ments of disputes.

When the parties to a treaty have provided means for the definitive
and binding settlement of their disputes it is the function of the law
to give legal effect to their agreement by recognizing their obligation
to setlle their dispules in accordance with their agreement. Treaty
provisions, and particularly provisions for the definitive settlement
of disputes, shouid not be construed to allow the parties unsuspected
avenues of cscape and cvasion. Smoldering and unresolved disputes
among States are too likely to create serious and chronic disturbances
ot international relations and eventually endanger peace.
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D. Conclusion

In conclusion the United States respectiully submits that this Court
should answer the first and second questions submitied to it for an
advisory opinion in the affirmative. This Court’s affirmative responsc
{0 these questions submitted to the General Assembly will give meaning
to the determination expressed in the Preamble of the Charter by
the peoples of the United Nations ‘‘to establish conditions under which
‘ustice and respect for the obligations arising from treaties and other
sources of international law can bhe maintained”.

27
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3. STATEMENT BY Mx. FITZMAURICE
{MEPRESENTATIVE OF THE UNITED KINGDOM)
AT THE PUBLIC SITTING OF MARCH 2nd, 1950

_Public silting of March 2nd, 1950, morning)

Mr. President and Members of the Court,

My Government had hoped on the present occasion to be represented
by one of the Law Officers of the Crown, on account of the imporlance
which we aftach to the maiters now before the Court. Unfortunately,
recent political events in my country, so near in dafe, have rendered
this impossible, Al the more, thercfore, have we been glad of the
presenice here of the distinguished Represeutative of the United States,
my learned friend Mr. Benjamin Cohen. The case of his Government
and of my Government is fundamentally the same, both as to the facts
and as to the law, but he has been able to prescnl lhat case with an
authority to which 1 could not pretend.

Ilis presence here also marks the first occasion on which the Tinited
States hus been represented at one of the public sittings of the Cowrt,
and I think | am right in saying thai the same applies fo the public
sittings of the Permanent Court of International Justice. This, we
know, has been duc to circumstances and never to any lack of sympathy
with the work of the Court. It is easy for us, whose capitals are near the
seal of the Court, to attend the public sittings ; it is another matter to
take an aeroplane across the Atlantic in mid-winler, as Mr, Cohen has
had to do. Nevertheless, the Court is a world Court, and it is very
important that its public sittings should be attended by represent-
atives from overseas. For these reasons my Government welcomes the
presence of the United States Representative, and we hope that this
will be only the first of many occasions when his country will be repre-
sented in this way.

Now, Mr. President, in the written statement which the United
Kingdom Goverament has already had the honour to submit o the
Court, the views of my Govcrmment on each of the four questions
addressed to the Court by the General Assembiy of the United Nations
have been set forth, and I shall net take up the time of the Court with
repatition, The factoal details were also given in so far as they concerned
my Government, and all the remaining facts have been fully dealt with
in the able statements made on the present occasion by the Kepresent-
ative of the Secretary-General and by the Representative of the United
States, In the present oral statement, therefore, T shall deal with certain
more general aspects of the subject, with some fegal considerations and
with the obiections o the jurisdiction of the Court which have been
advanced by or on behalf of the Governments of Bulgaria, Hungary
and Roumania. As I shall not, in my present statement, attempt any
systematic exposition of the facts, or of the procedural steps which
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have been laken in the course of this affair, the Court will, { am sure,
be good enough to regard my present remarks as supplementary to and
not as in any way superseding the written statement presented on
behalf of my Government, If T am compelled to travel over somewhat
the same ground as has been so admirably covered by the distinguished
Representative of the Unmited States, I shall at any rate try to do so in,
as it were, a different vehicle, and perhaps sometimes from a different
dizection,

The objections on jurisdictional grounds put forward by the three
ex-enemy Governments find support in the communications to the
Court made on behalf of the Governments of the Soviet Union, The
Ukrainian and Byelorussian Republics, and Czechoslovakia. The general
character of the statements made is such, Mr. President, as to make it
desirable for me to recall the nature of the present proceedings, and to
define the posttion of the United Kingdom Government in relation to
them. Part of the case put forward on behalf of the three Governinents
consists in what seems to be an attempt to create a certain prejudice
against my Government and the Government of the United Siates
6f 1 may venture on this point to speak for that Government) by pre-
tending that it was principally our two Governments which caused this
matter to be referred to the General Assembly of the United Nations,
and thal the present proceedings consist of a sort of litigation between
the Government of the United Kingdom and the Government of the
United States on the one hand, and the three former encmy Govern-
ments on the other. I would refer in particalar to the observations made
on behaif of the Government of Hungary, which are recorded towards
the end of page g2 of the volume Distribution 50/13 containing the
written statements submitted in the present proceedings.

Now, Mr. President, it 15 not necessary for me to tell the Court that
the present proeeedings do not cousist of z litigation belween the Govern-
ment of the United Kingdom or any other government, and the three
ex-enemy Governments. These proceedings do not consist of litigation
at all. They consist of a request to the Counrt, not from the United
Kingdom Governmeud, or from any other government, bul [rom the
General Assembly of the United Nations, for an advisory opinion to be
rendered to the Assembly itself. Now, if is quite troe that one of the
questions which the Assemibly is asking the Court is whether a dispute
exists between the Government of the United Kingdom {amongst other
governments} and the three former enemy Governments ; and it is quite
true that the Government of the United Kingdom itself maintains that
there 1s such a dispute, whereas the three Governments deny it. But,
in the present proceedings, the Government of the United Kingdom is
not appearing m its capacity as one of the protagonists in the dispute
which it alleges to cxist. It is appearing simply as one of the Members
of the United Nations, and in accordance with the provisions of Article 66
of the Statute of the Court, which exists in order to ¢nable States to
give the Court their views when an advisory opinion from it is requested.
I shall explain in a moment the reasons which have decided my Govern-
ment to avail itself of the facilities afforded by Article 66.

The proceedings before the Assembly were mitiated by the Govern-
ments of Austraha and Boelivia as a substantive matter of human righis
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inicresting all Members of the United Nations in view of certain recent
and notorous events which had taken place in the ex-enemy countries
concerned. As the representative of the United Stales so rightly said,
vesterday, the question was not cven brought before the Assembly as a
dispute, but as a situation. The action of the Government of the United
Kingdom and of the Government of the United States, so far from
promoting the consideration of this question by the Assembly, delayed
it, because, when ouir two Govermments inforined the Assembly that Lthese
questions of human rights formed the subject of clauses in the Peace
Treaties, and that we had invoked the Peace Treaty procedure for the
settlement of disputes about such questions, the Assembly decided to
suspend its own consideration of the matter unlil this procedure had been
duly gone through. The subsequent history is well known and is set out
in detail in paragraphs 5 and 6 and 17-19 of the United Kingdom written
statement.

From this history i is abundantly clear that the United Kingdom and
the United States Governments made every effort and took every step
open fo them to set the Peace Treaty machinery in motion, which
endeavour, had they been successful in it, would have resulted in a
complete suspension or even, for the time being, cessation of any
proceedings before the United Nations. It is also quite clear that the
endeavours of the United States and the United Kindgom Governments
were at every turn frustrated by the refusal of the ex-enemy Governinents
to apply the Peace Treaty machinery, and not only by their refusal,
but—TI regrel o say, but must respectfully do so—by that of the Soviet
Union, whose co-operation as one of the major Allied {reatly Powers was
essential for the completion of one stage of the Peace Treaty procedure.
It has hitherio proved impossible to apply this procedure, and i, in
consequence, the General Assembly has retained the matter on its
agenda, and if the Assembly, for its own information and in order to
determine its own future procedure and course of action in regard to
this matter, has been obliged to request the Court for an advisory optnion
as to the obligations of the ex-enemy Governments to implement the
Peace Treaty procedure for Lhe settlement of disputes, this has resulted
from onc thing and one thing only, namely the categorical refusal of
the ex-enemy (zovernments to carry out this procedure, their persistence
in maintaining that it was not applicable in the circomstances, and their
conscquent refusal to nominate their commissioncss on the arbifral
comunissions contemplated by the relevant Treaty articles. Even if one
assemes that all this results from a genuine belief that the Treaty articles
are inapplicable, and not-from a calculated atfemnpt to evade them, it
still remains a guite inadmissible suggestion that the present proceedings
here before the Court arise from anything else than the desire of the
Asscinbly to obtain an authoritative legal opinion {or its own require-
ments and for its own purposes,

Having, so to speak, stated the reasons for which we are not here
on the present occasion, I should now like to tell the Court why we
are here. There are two reasons, special and general, There is sometimes
a tendency, when a request for an advisory opinion relates, as it often
docs, to something which 15 the subject of a dispute between two or
more States, fo regard those States as being in some sense ‘‘partics”
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to the proceedings before the Court. A recent writer, Schwarzenberger,
{ Infernational Law, Vol. I, p. 484}, has peinted out that “such a
description would be very misieading” and has pointed out that it
is /‘more correct to describe such States as governments concerned”
or “interested governments”, as was done by the Permanent Court
of International Justice in its advisory opinion on the 7reatment of
Polish Nationals in Danzig (Series A/B, N° 44, pp. 27. 35). Schwarzen-
berger, whom I quote on account of the aptitude of lns statements
in many of these connexions, goes on to give what is uncuestionably
the correct view of the position of such States before the Conrt for
purposes of an advisory opinion. Such States, he says:

“arc eminently within the category of those who are likely to
be able to furnish information on the question forming the object
of the advisory opinion™.

This principle has received express recognition from the Permanent
Court of International Justice; for instance in the Twrkish-Ireg
Froutter case (Series B, N° 12, p. 8), the Court stated that the noti-
fications made to certain Governments were :

“based on the principle laid down in the Rules of Court, in
accordance with which a question referred to the Court for advisory
opinion is communicated to governments likely to be able to
supply information in regard to it”,

It 15 therefore clear that, however intercsted my Government may
be, and is, in the outecome of the present proceedings before the Court,
because of its bearing on the dispute between it and the three ex-
enemy Governments, it is not as a litigant or party that we are now
appearing, bui simplv as an “interested’” Government, and one which
18 able to furnish the Court with certain necessary tnformation. Indeed,
as the only Government which can furmish authoritative information
ahout the steps which we ourselves have taken to try to cause the
Peace Treaty procedure to be implemented, the United Kingdom
Government would be failing in its duly as a Member of the United
Nations, and in courtesy and respect to the Court, if it did not appear
in order to give the Court zll possible information and the beneifit
of any arguments which might assist the Court. These observations
have a certain bearing on the application {o the present case of the
principlc of the Fastern Curelia case, to which I shall come later.

In addition to these considerations, the United Kingdom Government
is interested from another and more general standpeint., Wa consider
that this request for an advisory opinion raises two or Lhree issues
of considerable significance for the future of international law and
of the legal relations hetween States, issues transcending in importance
the particular points relating to the application of the Peace Treaties.
The attitude taken up by the former enemy Governments, and In
particular their contention that because, according to their assertion,
no dispnte exists at all, there is nothing to arbitrate about, this attitude
and contention go lo the root of the utility of ever including arbitration
clauses, or clauses for the judicial settlement of disputes, in treaties
and other international agrecments. As the Court will be aware, there
are dozens, it might not be too much to say hundreds, of treaties
and other international agreements which provide that disputes
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concerning their interpretation or execution shall be referred to some
formm of arbitration or judicial settlement. These provisions have
always been intended to have obligatory force, and to lead to a definite
and final scitlement, by arbitration or judicial deciston, in the event
of a dispute atising which could not be resolved by any other means.
If, however, it is possible, and nothing less results from the arguments
ol the ex-enemy Governments, to defcat this plain intention by the
simple process of denying that any dispute at ali exists, however
manifest it may be that it does, these clavses cease to have any
abligatory force and will not be worth {be paper they are written
on, considercd as binding obligations. This theme 1 shall develop
further at a later stage in my argument.

Allied to this question of general imnportance for the future of inter-
national relatltons, is the perhaps subsidiary, but none Lhe less important,
question of how far a government bound by an arbitral clause in & treaty
can, even if it does not go so far as to deny the existence of a dispute,
nevertheless frustrate the whole intention of the arbitral provision by
refusing to carry out somne essential step in the procedure, such as the
nomination of 113 member on the arbitral commission or tribunal © and
whether, in such an event, it is nevertheless possible for the other party
or parties to the treaty, by such unilateral action as is open to them and
otherwise in general conformity with the contemplated procedure, to
sei up a tribunal from which a decision on the points in dispute can be
obtained,

A turther gencral question raised by this case, of the utmost
importance in the feld of international relations, is that of the scope
of the docirines of domestic jurisdiction and national sovereigney as
excluding international seftlement or adjudication. The issue here
involved is whether these principles have any application in the case
of mallers which, however much they might otherwise be matters of
domestic jurisdiction or internal sovereignty, are the subject of some
clause in a treaty or international agreement : for if the arguinent of the
threc ¢x-enemy Governments is correct, it will follow, as 1 shall hope to
show, that it would henceforth be useless to insert in any treaty a provi-
sion on anything which wonld otherwise belong to the realm of domestic
jurisdiction or internal sovereignty. I shall also hope to show the rather
startling conscquences in the normal treaty relations between States
which would result from an acceptance of that doctrine,

Having thus explained the motives which have led my Government to
intervene in this casc, [ will now defer further considerntion of those
puints until I have dealt with the preliminary objections to the Court's
jurisdiction raised in the written statements of the threc ex-encry Govern-
ments and also in the statements of the Soviet Union, Byelo-Russia,
the Ukraine and Czechoslovakin. Of the various objections to the
competence of the Court to give an advisory opision in this case which
hiave been made, some merit sericus consideration and will reccive 1t so
far as my Government is able to give it ; but others, | must observe,
appear to verge on the frivolous. Nevertheless, T feel obliged to say
something about them, and 1 think the Court would probably wish me
to do so0.



STATEMENT BY Mr. FITZMAURICE ,(U.K.) —— 2 I 39 301

There is, for instance, the astonishing argument advanced in the
written statement of the Bulgarian Government that, since the Peace
Treaties provide their own procedurc for the settlement of dispntes,
this necessarily excludes the competence of the Geperal Assembly
of the United Nations and of the Court. If this is the Bulgaran view,
then why has the Bulgarian Govermmneni persistently refused to put
the Peace Treaty procedure into operation ? Having refused to do this,
despite long and carnest soliciting on the part of the other interested
Governments, I submit, Mr. President, that the Bulgarian Government
cannot be heard to advance the contention that the Assembly and the
Court are incompetent because the Peace Treaties provide a procedure
for seilling disputes—a procedure which, however, the Bulgarian Govern-
ment have refused to operate. Alternatively, if they deny the applic-
ability of the Treaty procedurc, they cannot object to the Assembly
obtaining the opinion of the Court as to the correctness of this view. The
Assembly has fully recognized the relevance and priority of the Peace
Treaties and the Peace Treuly procedure; but because the three ex-
enemy (Governnents refused to operate this procedurc, and contended
that it was not applicable because no dispute existed, the Assembly was
obliged for its own purposes to tefler the matter to the Conrt for a legat
opinion on the point. 1 do not think | need linger any longer on this
patticular contention advanced by the Bulgarian Government.

Allied to the foregoing contention is one advanced by the Hungarian
Government, that neither the United Nations nor the Court was en-
trusted by the Peace Treaties with any powers of control respecting the
implementation of the Peace Treaties. This is quite true, but also, I
submit, quite irrelevani, because it should be clear, and I feel sure it
will be clear to the Court, that the United Natidns is not purporting
or attampting directly to eniorce the Peace Treaties as such. The United
Nations has not had referred to it any qguecstion concerning the actual
implementation of the Peace Treaties themselves. 11 has, in its general
capacity as an international organization concerned with peace and
security, and with the good relations betwecn States on which peace
and security often depend, and as being concerned generally with the
ohservance of those human rights, respect for which is often a condition
of good internationa] relations—the Assembly has, in these capacities,
had referred to it the situation created by certain alleged departures
from the bagic principles of human righis said to have taken place in
the three ex-enemy countries. So far from trying to eniorce the Peace
Treaties, the Assembly, as I pointed ont, suspended its own action, in
order that the Peace Treaty machinery might be putl into operation by
the parfies fo the Peace Ireaties themselves. The Assembly eventually
decided to refer the matier 1o the Court bacause, until it could become
possessed of an authoritative opinion as to whether the Peace Treaty
procedure was applicable or not, in the face of the denials of the ex-
enemy Governments that it was applicable, the Assembly was unable
to determine its own future course of action. At the risk of some repeti-
tion, § have emphasized thesc facts once more becanse of their relevance
to another and much meore serious objection to the Court’s jurisdiction,
based on the principle of the Kastern Carelia case, which I shall deal
with later, Thus, even admitting for present purposes the correctness
of the Hungarian argnment that neither the United Nations nor the
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Court has amy direct power to enforce the provisions of the Peace
Treaties as such, it still remains the position that this is nef in the least
what the United Nations or the Court is trying to do, and therefore it
can form no valid objection to the jurisdiction of the Court,

Equally irrelevant is the further Hungarian suggestion that certain
of the Great Powers having, in supposeg defiance of their obligations
under the Peace Treaties, frustrated Hungary's admission to member-
ship of the United Nations, it follows that the United Nations are
not entitled to deal with any matter in dispuie regarding these Treatics.
In parenthesis we may pause here, Mr. President, to note that, for
the purpeses of this particular argument, the Hungarian Government
is prepared to admit that there dees exist a dispute in connexicn,
with the Peace Treaties, although elsewhere and al other times it
has strenuously denied that any such dispute exists. I venture to draw
attention to this fact, because the inconsistency involved appears
repeatedly throughout the arguments of the former enemy Governments
and their supporters, who are anly too ready to invoke the Peace
Treaties when it suits them to do so in order 1o deny the status and
competence of the United Nations and its organs, but who are at the
same time quile unwilling to co-operate in the procedure laid down
by the very Treaties whose primacy they inveke. Reverting to the
Hungarian argument under discussion, it is not, of course, the case
that any of the Great Powers have violated an obligation under the
Peace Treaties to vote in favour of the admission of the ex-enemy
countries to the United Nations, for the simple reason that no such
obligation exists or is contained in the Peace Treaties. The question
of admission te the United Nations is not even referred to in any
operative clause of the Peace Treaties, but merely in the Preamble,
and even there only for the purpose of making it clear that the prior
conctusion of a treaty of peace, and the cessation of a state of war
between the former enemy couniries and the rest of the world, was
an obvious and indispensable precondition of admission to the United
Nations. But, as the Court will know, the establishment of conditions
in which an application can be supported, is obviously quite a different
thing from an undertaking that it will be supported, and no such
undertaking was cver given, nor could it be, since the conditions of
membership of the United Nations are laid down in the Charter and
muast be fulfiled before any new members can be admitted.

1 will now turn to cerfain other objections to the Court's juris-
diction put forward by or on behalf of the ex-enemies, which are of
a more solid character. Without specifying them all in detail or quoting
{rom particular statements, it seems that these objections can broadly
be grouped inte two main categories, There is one category of objection
which says {chiefly on the ground that the matters involved are matters
of domestic jurisdiction falling under Article 2, paragraph 7, of the
Charter} that the United Natwons is not competent to deal with this
subject ; that the Assembly was accordingly nei competent to consider
it ; that the Assembly was accordingly not competent to request an
advisory opinion from the Court ; and that the Court is in consequence
not competent to give an opinion. This objection also attributes a
direct incompetence to the Court as such, as being itself an organ of
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ilie United Nations, and therefore itsell bound by Article 2, paragraph 7,
of the Charter. Thus, the alleged objections to the competence of the
Court founded on Article 2, paragraph 7, arc both direct and derivative
there 15 a direct objection based on the fact that the Court is one of
the organs of the United Nations itself, and there are objections derived
from the supposed incompetence of the Assembly which requested
the advisory opinion. All these objections 1 hope to refute in due course.

There also seems Lo be a suggestion—on which 1 shall not linger,
however—that the Assembly is incompetent on another ground, apart
from the question of Article 2, paragraph 7. 1t scems to be suggested
that the Assembly is incompetent on the sole ground that the three
ex-cnemy States are not members of the United Nations, To this it
seems to me that there is a very short and complete answer. The
Assembly is certainly competent {o counsider any question, otherwise
within the scope of the Charter, affccting its cmwn Members, and a
great number of other States are both parties to the Peace Treaties
and Members of the United Nations. Equally there can be no question
—and I shall come to that later —of ihe competence of the Assembly
to consider in a general way questions of human rights,

This brings me {o the other main category of objections fo the
competence of the Court, namely that based, in one form or another,
on the fact that the threc ex-enemy countries are not parties to the
Statute of the Court, and have not consented, either generally or
ad hoc, to the exercise by the Court of any jurisdiction in the present
case, These latter objections purport partly to be based on certain
provisions of the Statute and of the Court’s Rules of Procedure ; but
they are mainly founded on, and indeed I think they draw their chief
interest and sustenance from, the view taken by the Permanent Court
of International Justice in the Faslern Carella case, where the Court
declined to give an advisory opinion to the League of Nations on
grounds which had a partial similarity to those now advanced by, or
on behalf of, the ex-enemy Governments.

Of these two main categories of objections to the exercise of the Court’s
jurisdiction—namely, on the one hand, thosc founded on the view that
the United Nations itself is incompetent, because the matter is alleged
1o be essentially one of domestic jurisdiction, and, on the other, the
objections founded on what 1 will for convenience call the ' Fastern
Cuareilta principle”—I propose to deal first with the latter, because they
seem to me o be not only the most important of the arguments put
forward by, or on behalf of, the three ex-enemy Governments, but perhaps
the only ones worthy of the name of argument, which they have put
forward in Lhis case. The cdoctrine of the Eastern Carelia case, however,
is one which | think the Court would have been bound to take into
consideration in the present case, even if it had not been referred to by
any of the countrics participating in these proceedings.

Now, the Conrt will recollect that in the Fastern Carclia case—if [
may just go quickly over the facts the Yinnish Government brought
before the Council of the League of Nations certain questions in dispute
between itself and Russia concerning the interpretation and application
of the Treaty of Dorpat, and an anciflarv Declaration, relative to the
status of Eastern Carelia as an autonomous territory of the Russian
Federation bordering on Finland. Russia contended that the matters
concerned were questions belonging to the internal jurisdiction of the
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Russian Federation. Finland, on the other hand, contended that they
were regulated by the Treaty of Dorpat, and the ancillary Declaration.
Russia was not a member of the League at that date, and declined the
invitation extended to her under Article 17 of the Covenant to be
represeuted before the Council. The Council nevertheless decided to ask
the Permanent Court for an advisory epinion as to whether of not the
provisions of the Treaty and Declaration regarding Fastern Carelia
constituted engagements of an international character which placed
Russia under an obligation to Finland as to the carrying out of the
provisions centained therein. The Russian Gavernment, by the express
terms of a telegram sent to the Court, refused to participate in the
proceedings before the Court or to recognize its jurisdiction.

Superficially, therefere, the circamstance of that case had a cerfain
resemblance to those of the present case, although 1 shall submit that
on examination they prove to be very different. However, in the Eastern
Carelia case the Court, viewing the position as a whole, came to the
conclusion that it ought not fo give, or as I think more strictly could
not give, any advisory opinion, and it declined to do so. Underlying the
attitude of the Permanent Courl was a consideration formulated by it
in the following passage, which | take from page 27 of the record {Series B,
Neo. 5):

“lt is well establishied in international law that no State can,
without its consent, be compelled to submit its disputes with other
States either Lo mediation or to arbitration, or {0 any other kind
of pacific settlement. Such consent can be given once and for all
in the form of an obligation freely undertaken, but it can, on the
contrary, also be given in a special case apart from any existing
obligation.”

The Court went on to point out that, in the case before it, Russia had
given no consent, either general or particular, and the Court concluded :
“The Court therefore finds it impossible to give its opinion on a dispute
of this kind.” Now it is obvious, Mr. President, that the process of
giving an advisory opinion is not in itself one which. technically, involves
compelling a State to submit tts disputes to judicial sertlement withoul
its consent. The opinion, however great its persuasive authority, does
not formally scttle the dispute at all. It is an opinion, not a decision :
it ig given not to the Staces concerned, but to the international Organiz-
ation requesting it. We should expect to find therefore, that in the
Eastern Carelia case ihe Permanent Court had certain other aid more
specific reasons for declining jurisdiction, in addition to the mere fact
that Russia was not a consenting party to the jurisdiction; and that is
exactly what we do find, for the Court went on to state in detail the
reasons why the Court considered that, in the circumstances of that case,
Russia’s non-consent prévented the Court from giving an opinion. It
1s important to appreciate exactly what these reasons were, in order to
see in what way that case differed from the present one and why, in the
view of my Government, the doctrine enunciated in it is not applicable
here.

Before I go into the distinctions between the present case and the
Eastern Corelia case, however, T feel that I onght to express the views
of my Government on something more fundamental and of great import-
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ance in the present case, and that is the question whether, even if the
Permanent Courl was right in what it did in the Fastern Carelia case,
it would be correct for the present Court to do the same thing now- in
brief, whether the present Court is in the same position conshifitionally
and grganically as the Permanent Court. In other words, there s involved
here not onlv the question of the applicability of the Fastern Carelia
principie in the circumstances of the presend case, but also the question
of the constitution and status of the present Court as compared with
the former Termanent Court,

Now, the United Kingdom Governmenl would not wish to maintain
that there may never be cases in which it would be proper for the Court
to decline to give an advisory opinion requested of if. We have our-
selves maintained in the past that such cases exist or may oceur. Bud,
seeing that advisory opinions are, of their very narure, rendered to ihe
Orpanizaiion requesting them, for the purposes of that Grganization,
and presumably becanse it needs the opinion for the carrying out of its
functions —and further that the opinion, however persuasive its legal
anthority, is not itsell a judgment in a dispute between two Stales—it
seeris (0 my Government that ihe Court would normally only refuse
to render an opinion in circumstances of an exceptional character:
either where it actually could not do so (for lack of adequate facts
for instance) or where manifest considerations of justice, cquily or
good order required it, after entertaining and considering the request,
1o decline to accede to it. In brief, no absolute tule can be laid down,
and the point must be one to be determined by the Court, in the light
of the circumstances of each particular case. But, having said thig,
what does seewn to my Government more than doubtful is whether
an advisory epinion should ever be refused on the mere ground, standing
by itsclf, (hat it relates to an issue between States one of whom is not
a member of the United Nations and nol a party to the Statute of the
Court and not a consenting party to the reference to the Courf, given
again that the advisory opinion is rendered to the Organization and
that the State concerned has, of course, cvery chance of appearing
beiore the Court and cxpressing its views to the Court,

I submit that the starus and constitutlional pesition of the Court
vis-i-vis the other organs of the United Nations, such as the Assembly
or the Security Council, is different from the position of the former
Permanent Court in relation to the League of Natiens. In so far, therc-
fore, as anything in the Fastern Carelta case might otherwise imply
that non-membership of the Uniled Nations and non-consent to the
reference to the Court, on the part of one of the States concerned, is a
ground for tefusal Lo give an advisory opinion, I submit that, whether
or not the Permanent Counrt might have been justified in applying such
a principle, the present Court would not be, because of this difference
between its position and that of the former Court. 1 do nel propose to
state the details of this difference in all their particularity because that
was most fully and admirably donc by the Representative of the United
States yesterday, and if the Court refers fo his statement, it will Lthere
find all the necessary material, But, very briefly, the position was that
the Permanent Court, while in close relations with the League of Nations,
was not technically a part of the League at least, it was not an organ
of the League. The preseat Court, on the contrary, is the creation of the
Charter. The Court is specifically stated by Article 92 of the Charter to
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be “‘the principal judicial organ of the United Nalions”, while Article 1
of the Court's own Statute says that the Court is "established by the
Charter of the United Nations as the principal jodicial organ of the
United Nations''. Thus, the Court is the entity o which the United
Nations and its constituent organs atc enlitled to look for legal advice.
In the exercise of its functions, the United Nations has to deal with
disputes between, or situations affecting, States not all of them neces-
sarily or always Members of the United Nations. That is recognized
expressly or by implication i gseveral provisions of the Charter, such as
Article 2, paragraph 6, and Articles-1:, 13, 14, 32, 35, and 35, and
others. In order to do this, and—using the language of lhe very frst
operative paragraph of the Charter {Article 1, paragraph 1) —in order
to do it "in confurmity with the principles of justice and intcrnational
law”, the Uinited Nations and its varipus organs must be able to turn
to the Court for advisory opinions. Subject, therefore, to the inherent
right of the Court as a court, and therefore as independent, and as the
highest international tribunal in the world, o decline to give an opinion
in 2 case where the Court itself considercd thatl it wonld he wrong for
it te do so, 1 respectiully submit, subject to those reservations, that the
Court has unquestionably a right, and (within the same limits) an
obligation, to give an opinion if it ‘possibly can,

I have made these remarks about the status and position of the
Court, because Lhis 16 & matter of cardinal importance on the question
of the Court’s competence. In the present case, as it happens, 1 do
not need to rely on this point in the formal sense, becaunse, as 1 hope
to demonstrate, the circumstances of this case can be distinguished
from those of the Fastern Carelia case in several respects which T
shall presently indicate. But T must make it clear that, in pointing
to these distinctions, 1 am not for a motneni admitting that, even if
they did not exist, the Court would have grounds, in the citcumstances
which now regulate its status and position, {or declining to give an
advisory opinion in this case. Whatever it was night for the Permanent
Conrt to do, the position of the present Court wo-day is, 1 submit,
different.

Tn actual fact, the Permanent Court itself has, in a subseguent case,
that of the Froutier between Irag and Turkey (Series B, No. 12), limited
the scope of the Eastern Carelia principle, and although the circum-
stances were considered to be otherwise analogous to those of the
Easiern Carclia case, the Permanent Court nevertheless decided fo
give an opinion, because the guestion was one affecting the competence
of the League Council itself {Series E, No. 2, p. 164). As [ shall show
presently, this is also true of the present case in relation to the com-
petence of the Assembly, a point which is indeed specifically raised
by the three {ormer enemy Governmnents themselves. In the Turkish-
Irag Frontier case, Turkey was not at that date a member of the
Leagune. She was nof represented before the Court and, while not
actually contesting the Court’s jurisdiction, semt a telegram, which
is reproduced in the opinion of the Court, indicating in the clearest
terms her wview that the Court ought not to exercise jurisdiction.
Nevertheless, the Court did so.
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Bearing in mind the foregoing general considerations as to the
status of the Court and its competence to give an advisery opiaion,
I shail now attempt some analysis of the reasons for the Permanent
Court’s views in the Fasiern Carelia case. The Court gave what seemed
lo me to have been its real reasons in the following passage. When [
say “‘real reasons”, I mean the actval grounds on which the Court
considered that Russia’s non-consent and non-participation prevented
the Court in the circumstances from giving an opinion. The passage
in question, which is taken from pages 28-2q of the rccord, is as {ollows :

“The Court is aware of the fact that it is not requested to
decide a dispute, but to give an advisery opinicn. This circum-
stance, however, does not essentially medify the above consider-
aticns, The question put to the Court is nol onc of abstract
law, bui concerns direcily the main point of the controversy belween
Finland and Russia, and can only be decided by an investigation
info the facts underlying the case. Answering the question would
be substantially egquivalent lo deciding the dispute between the parties.

. The Court, being a Court of Justice, cannot, even in giving advisory
opinions, depart irom fhe essential rules guiding their activity as
a Court"

In reading the foregoing passage, I have emphasized certain phrases
{italicized] which seem to me to indicate the essential grounds on
which the Court considered that, in the particular circumstances of
the FEastern Carelia case, the Russian non-consent and non-parti-
cipation should prevent it from delivering an opinion. The first of
these was that, if the Court gave an opinion, it wonld in sffect be decid-
ing the substance of the issue hetween Finland and Russia. Now,
Mr, President, I am particularly anxious, in what | am saying now, not
to imply that this would in fact have been, or rather, would now be
a sufficient ground in itself for declining fo give an opinion. That can
be teft for %uturc consideration if and when it arises. The point is,
it does not arise now. It does not arise in the present proceedings at
all, because the questions referred to the Court in these particular
proceedings do not in any way concern the sehstantive questions
at issue between the parties, i.c. the alleged violations of human rights
by Bulgaria, Hungary and Roumania, contrary to certain provisions
of the Peace Treaties. The Court is not called upon to pronounce on
those issues, but to give an opinion on another point, namely, whether
those issues themselves should be referred to the Peace Treaty Arbitral
Commisstons, this opinion being required by the General Assembly
of the United Nations in order to enable it to determine itz own com-
petence and future action and procedure. The giving of an opinion
on this preliminary question will not in any way settle or prejudge
the main issues. 1t will not therefore in any sense—to use the language
emnployed in the Easiern Carelia casc—"be substantially equivalent
to deciding the dispute between the parties”. On the contrary, that
dispute will still remain to be decided by whatever means are hereafter
found to be legitimate, appropriate and possible. All that the Court
will be doing, by giving its opinion in the present proceedings, will
be not to settle the main issue, but to indicate whether or not the
paities are under an obligation to resort to a specified procedure for
setiling that issuc.
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A point which should be emphasized in this connexion 1s that the
mere fact that a request for an advisory opinion relates to something
which is in disputc between twe States is not in itself a ground for
declining Jurisdiction. The Permancnt Court gave advisory opinions
in, to use a hAgure of speech, literally dozens of such cases. One eminent
authority on the work of the Permanent Coure, and a former judge
of the Court, well known I think to members of the Court, Judge
Hudson, goes so far as to say (The Permanent Court of International
Fustice, 1620-1042, p. 4G35) that, in a broad sense,

“each of the requests for an advisory opimion ... has related
to a dispute ... in a mamber of instances 1he guestions had arisen
as differences belween States, so that there was g dispute in the
narrower sense of the term as it 1s used in Article 83 of the 1936
Rules”,

Tn fact, as the Court will know, Articles 82 and 83 of the Rules of
Prucedure of the Court ¢learly recognize the comperence of the Court to
give an advisory opinion, even though the issue relates to a dispute
between two States. These rules make actual provision for the case, and,
although, for some reason I have not been able to fathom, they are cited
by the ex-enemy Governments as supporting their contention that the
Court lacks jurisdiction, their language is, in facl, difficult to reconcile
with the view thal non-membership of the United Nations and non-
consent to the reference to the Court in any way precludes the Court
from giving the desired opinion. If anvihing, these Rules imply the
contrary. They expressly contemplate the case where {T queic Irom
Rule 8z} “the request for an advisory opinion relates to a legal question
actually peading between two or more States”. You could hardly have
it pot more sirongly than that. But these Rules {82 and 83} do not in
any way preclude the Court from giving an advisory oFinion in such a
case. All that they do is 1o suggest thatf, in this {ype of case, the Court
would “be guided by the ... rules which apply in contenticus cascs, o
the extent o which it recognizes them to be applicable”. They also
provide {Rule 83) that, in such cases, Article 31 of the Sratute shall
apply, i.e. ianterested governments not baving a judge of their own
nationality on the Court may be penmitted to choose one ; but in the
present case the ex.enemy Governments have not clected to apply for
this facility, and on the contrary deny the junsdiction of the Court
entirely. [for the rest, the Court under its rules only has to be guided
by the rules applicable in conlentious cases “lo the exient lo which it
recoguizes them to be applicable’’. So the Courl is not obliged, in the case
of advisory opinions, to apply the rule which prevails in contentious
enses that the partics must, either ad hoc or by some general declaration,
have accepted the jurisdiction of the Couri, which 15 apparentfy what
the ex-cncioy Governments are contending, On the contrary, the Court
is entitled to hold thal it is quite sufficient for the States which might
be interested to be given an opportunity of intervening under Article 66
of the Statute. It will be seen thereiore that the whole argument of the
ex-enemics based on- the analogy of contentious procedure breaks down
and is erroneous. The Permanent Court gave the League Councif many
advisory opinions in cases relating to questions af issuc between {wo
States, one or both of which had not uccepred the compulsory jurisdiction
of the Court, and which only appeared before the Court, if they appeared
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at all, by virtue of Article 66 of the Statute. Tn some cases, for instance,
the case of the German Seitlers in Terrilory ceded to Poland (Sevies B3,
No. 6} and in the Turkish Irag {rontier case (Series B, No. 12} one of
the interested States {Germany in the one case and Turkey in the other)
was not at the time a member of the League at all 1n short, 1t is always
the same prirciple that we sce at work, namely, that advisory opinions
are essentially given not tu the interested State or Stales, but to inter-
national organizations which require the opintons for their own purposcs.

Another, if ineidental, poinl which should be borne in mind in con-
sidering the applicability of the Eastern Carelia principle to the present
case is that the very issuc in the present proceedings before the Court
is whether the threc ex-enemy (overnments are in fact correct in
maintaining that they have never accepted any obligation to submit
to arbitration or its equivaleni. Now, an objection to the jurisdiction
cannet be based on a plea, the correctness of which cannet be established
until that jurisdiction is in fact excreised. In so far as the rwfio decidend:
in the Eastern Carelin case was Russia’s non-acceptance of any obligation
o submit to judicial settlement (which was admitted in that casej, then
the position in the presenl casc 15 that as regards the main substantive
issuc of human rights, the alleged absence of any obligation on Lhe parl
of the three ex-enemy (rovernments to arbitrate is questioned, and is
precisely what is in issue in Uic present proceedings. [ suggest that the
Court cannot reject jurisdiction on the basis of a plea, the correctness of
which can only be established if the Court assumes jurisdiction and
advises on the point at issue. Of course, [ am aware that the three Govern-
ments plead not only their non-acceptance of any obligation to arbitrate
the issuc of hwman rights under the Peace Treaties, but also their non-
accepiance of the jurisdiction of the Court, but [ hope I have said enough
to indicate that mere non acceptance of the Court’s jurisdiction by the
ex-cnemics cannot by itself be a ground for the Court declining to give
the Assembly an opinion on a preliminary issue, an opinion which the
Assembly needs for its own purposes.

The next and perhaps the most important point which distingushes
the present case from the Kaslesn Carefia case, is the fact that the
Court could not give an opinion in that case withount a further investiga-
tion into the facts, which Russia’s non-participation rendered impossible.
The Court laid great stress on this point, and [ will re-rcad, on account
of its impaortance, the relevant passage from the record (p. 28}

“The question whether Finland and Russia contracted on the
terms of the Declaration as to the nature of the autonomy of
Eastern Carelia is really one of fact. To answer it would involve
the duty of ascerlaining what evidence might throw light upon
the contentions which have been put forward on this subject by
Finland and Russia respectively, and of securing the aftendance
of such witncsses as might be necessary. The Court would, of course,
be at a very great disadvantage in such an enquiry, owing to the
fact that Russia refuses to take part in it, It appears now to be
very doubt{ul whether there would be available to the Court
materials sufficient to enable it to arrive at any judicial conclusion
upon the question of fact : What did the parties agree to ?”

For that reason the Court concluded in a further passage {p. 29} as
follows :
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“Tt is with regret that the Court, the Russian Government
having refused their concurrence, finds itself unable to pursue the
investigation which, as the terms of the Council’s Resolution had
foreshadowed, would require the consent and co-operation of both
parties.”

This suggests that the position in the Eastern Carelia casc was not
merely that the Court wonld not give an opinion, but that it actaally
cenld not do so. {It may even be wrong to talk of the Permanent Court
having *‘declined” to give an opinion. or having concluded that it had
no jurisdiction. Its conclusion, T suggest, was rather that it was maleri-
ally impossible for it to give an opinion in the circumstances.} Now
it 1s clear that no such difficulty exists in the present case. The Court
already has all the relevant information. No further facts or investiga-
tions are necessary. Still less is the examination of witnesses required.
The questions put to the Court are purely legal : in order to answer them
the Court only needs the texts of the relevant mstruments and the
documents. The views and arguments of the three ex-enemy Govern-
ments arc fully exposed in the correspondence with which the Court
hias already been furnished, and in their own communications to the
Court. Although, as the Permanent Court pointed out in the Kastern
Carelia case, the Coutt, being a Court of Justice, must, even in giving
what is techmically only an opinion, act in a judicial manner, the Court
in the present case has all the data and has gone through all the pro-
cesses necessary to fulfil this requirement. Here again, T am merelv
distinguishing the present case from the Easfern Carelia case, and 1
must not be taken to imply that the non-appearance of an interested
party before the Court, even if this gives rise to certain difficulties of a
practical order, is in irself a ground for declining to give an advisory
opinion. Even in conientious cases, we find in Article 53 of the Court’s
Statute that if one of the parties fails to appear or to defend its case,
the other mav call an the Court to decide in favour of the claim. The
Court must, of course, in accordance with paragraph z of that Article,
satisfy itsell that the claim is well founded in fact and in law. Still,
this Article does show that non-appearance is not any. fermal bar to
adjudication, still less, of course, to the giving of an advisory opinion on
the part of the Court.

Fmally, Mr. President, so far as the FEasferss Curelia case is con-,
cerned, there was a further consideration which seems to me to have
had much to do with the Court's attitude, even if it was perhaps not
expressed in actual terms. In the Eastern Carelia case, the Court
seems to have felt that the advisory opinion was being requested not
so much for the purposes of the Council of the League, as such, as
for the express purpose of procuring or trying to procure a settlement
of a direct dispute between Finland and Russia. The impression which
I myself get from reading the decision in the EKastern (arelia case
is this, that the Court felt the Council of the League had, in-effect,
as it were, delegated to the Court the doing of something which the
Council would not or conld not do for itself, in other werds, the settling
of a disputc between {wo States ; and that the opinion was requested
mainly for that purpose, rather than for the purposes of the Councit
itself. It seems to me that the Court, though it said nothing about
it in express terms, implied that such was the position, because at
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the very end of the Court’s observations, in, I think, the final paragraph
{p. 29), we find that the Court, after saying that it could not give
an opinion, went on o say .

“The Court cannot regret that the question has been put, as
@il must now realize that the Council has spared no pains in exploring
cvery avenue which might possibly lead to some solution with
a view lo seitling a dispule between fwo nations.”

The words I have emphasized (italicized) show, I think, that the Court
felt that it was, by means of the procedure of an advisory opinion,
really being asked to decide a substantive dispute between two coun-
trics, in muach the same way as if the case had been one of a direct
litigation in a contentious issuc, Now, whether that view was correct
or not, and whether, even if it was correct, it would have justificd
the Court in declining to give an opinion, in the absence of the other
factors we have noticed, need nol be gone into here, because in this
case that point does not arise, Whatever the circumstances of the .
Eastern Carelia case, and whether or not the Permanent Court correctly
appreciated them or drew the correct conclusien, the pesition in the
present case admits of ne doubt. If T may trespass on the patience
of the Court, 1 think for the last time on this particular matter, let
me briefly recall the facts once more. The Assernbly becomes seized
of the guestion of certain alleged violations of human rights in Bul-
garia, Hungary and Rowmama. 1t suspends consideration of the
question on being informed that the matter fell under the 'eace Treatics
and that the Peace Treaty proccdure is being invoked. Later it is
informed that the Treaty procedure has proved aborrive because the
three ex-envmny Governments refuse o co-operate in it, and moreover
deny that it is applicable. What is the Assembly to do? Before it
can decide on its own futere procedure and what action (if any) is
open lo it, it must know whether the contention that the Treaty
procedure is inapplicable is legally correct or not, and, if this contention
is not correct, what further steps (if any) are open to the parties
under the Trealy to procure a decision; for as long as some action
under the Treaties is possible, the position is that the Assembly may
prefer to suspend its own action, and may possibly never have to
take any action; but until that peint s determined, the Assembly
docs not know what its position is. All this, of course, is entirely
without prejudice to the question of what further action the Assembly
can take, or whether il can properly take any further aclion, The
point is that until the prelimmary questions as to the applicability
of the Treaty procedure arc authoritatively determined by the Court,
as we hope, the Assembly lacks the nccessary foundation for even
comsidering the matter further in anv practical or usciul way.

There is also the position of the Scerctary-General of the Untted
Nations. Under the disputes Articles of the Peace Treaties, he is liable
to be asked at any moment to appoint one of the Commissioners. e
naturally wanis to know what his position is tn view of the peculiar
circumstances which have arisen, and whether he may properly comply
with such a reguest, if made.

Let me stress once more, ont account of ifs cardinal impoertance, the
fact that advisory opinions are given to the Organization requesting
them and not to States. There was a striking application of that principle

28
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by the Permanent Court in the Caphandaris-Molloff Agreemenl case
{Series A/B, No. 45, p. 87), where the Court took the view that States
Interested in a request for an advisory opinion may not, by entering into
an agrecment for the purpose, procure an extension of the advisory
8rocedurc beyond the limits of the request as framed by the requesting

rganization. Tt was decided, in other words, that the Court must adhere
o the actual terms of the tequest, and that even if all the interested
States were agreed in wanting some extenston of the request, and for the
Court to go into additional matters, the Court must not accede fo such
a request, In other words, the Court stressed {he pesition that the opinion
iz requested by and given to the Organization, and not given fo any
individual States.

Stress must also be laid on the primary object and function of advisory
opinions, ramely of facilitating the work of the requesting Organization.
In speaking of the part played by the advisory opinions of the Permanent
Court in promoting the work of the League, Judge Hudson {op. cit.,
P- 523}, said this:

“"This is not merely becanse a request for an advisory opimnion
may be a means of gaining time or of shifting the theatre of discus-
sion in an acute situation ; Lhe Court’s opinion may clarify difficult
questions as to the Council’s competence or it may dispose of legal
questions which condition progress on the settlement of political
issues,”

[ carnestly sebmit to the Court that this last phrase exactly applies to
the circumstances of the present case and affords the strongest grounds
for the exercise of the jurisdiction to give an advisory opinion, bearing
in mind also the status and position of the Court as an organ of the
United Nations, and its principat judicial organ at that, a position which
the Permanent Court was never in vis-a-vis the League. Just as it could
never be contended that the Court should decline jurisdiction in a
contentious litigation between two Slales merely hecause the eventual
judgment given by the Court might involve the interpretation of a
clause in the organic instrument of an international Organization, thus
indirectly affecting the Organization, so cqually, in principle, should an
advisory opinion not be refused to an international Organization merely
because the opinion relates to an issue between States not all of them
members of the Organization, thus indirectly affecting those States. As
we in England say, whal is sauce for the goose, is sauce [ur the gander }

[Public sitting of March 2nd, 1950, affernoon]

3tr. President, T dealt this motning with the principle of the Eastern
Carelia case and its varjous impfications, T now turn fo the other main
category of objection, to the Court’s jurisdiction advanced by the former
enemy Governmenis and their supporters. This objection is stated in
different ways, but in essence it 1s that the United Nations itself is
incompetent to consider this matter, largely on account of Article 2,
paragraph 7, of the Charter, which precludes intervention in matters
essentially of domestic jurisdiction, and it is alleged that the substantive
questions here involved fall within that category. Consequenily, it is
said that no organ of the United Nations is competent. The Court,
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itself an organ of the United Nations, is incompetent, and so is the
Assembly. Even if the Court were not dérecily incompetent as an organ
of the Uhnited Nations, 1t would be incompetent, as it were, by derivation
from the Assembly's incompetence. Such is the argument.

One answer to it would be to point to the relevant provisiens of the
Charter and of the Statute which are quite clear. Article g6 of the
Charler says that ‘‘the General Assembly ... may request the Inter
national Court of Justice to give an advisory optnion on any legal
question””. FEqually and correspondingly, Article 65 of the Statute says
that “the Court may give an advisory opinion on any legal question at
the request of whatever body may be authorized by or in accordance
with the Charter of the United Nations to make such a request”. Prima
jacie, therefore, the Assembly is entitled to ask the Court for an advisory
opinion on any legal question on which it considers it needs or wishes
for advice, withoul stating the reasons for wanting it, and the Court is
entitled to give this advice without enquiring into the reasons. Accord-
ing to this view, the whole matter is one between the Assembly and
the Court rather than between any State and the Court, so that no
question of competence can arise, On this, my submission wonld be that
the Assemnbly has the right to ask for legal opinions and the Courl has
the right to give legal opinions requested of it by the Assembly. The
whole issue is simply a matter between the Assembly and the Court,
and not one in which any individual State has, strictly speaking, any
right to intervene, or to suggest that the Assembly is not competent to
request an opinion or the Court not competent to give it. That is, per-
haps, a somewhat extreme view, but I suggest it for the consideration
of the Court, and T shall of course in a2 moment come to the substantive
question of whether these matters are really matters of domestic jutis-
diction at all.

There is & further consideration which very much strengthens the
point of view 1 am suggesting. International organizations often address
questions to an international tribunal precisely in order to put them.
selves in a position to determine their ows competence, and [ suggest
that lhis is, indirectly, what is happening in the present case, even
though the Assembly has not actually ratsed any question of compe-
tence. T need not rccapitulate the facts again, but the position 15 lhat
the Assembly has not vet reached the pomnt of finally determining any
question relative to this maller, including any question of its own
competence. It has not yet reached any definite point at all; it has
suspended action or even substantive consideration of the matter until
the Peace Treaty position is ascertained. For Lhe Court to refuse to give
an advisory opinion in these circumstances, and on grounds relating
to the alleged incompetence of the Assembly, would not only be pre-
mature, as prejudging an issue that cannot really arise until the As-
sembly engages in a sabstantive consideration of the guestions of human
rights involved which it has not yet done or attempted {o do but
would also involve refusing to the Assembly an cssential part of the
means whereby it can delermine its own future proper sphere of action.

1f 1 am right so far, it is, strictly, unnecessary for me to go into
the substance of the question of the applicability of Article 2, para-
graph 7, of the Charter, that is to say, to discuss whether these questions
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of human rights arising under the Peace Treaties are in fact essentially
matters of domestic jurisdiction ; but, of course, I will say something
about that. Article 2, paragraph 7, of the Charter says that the United
Nations is not authorized “‘to intervene in matters which are cssentially
within the domestic jurisdiction of any State”. The Court 15 not on
the present occasion being asked {o give any general interpretation
of this provision, and 1 shall not attempt to do so myself. I shall not,
for instance, go into such questions as the meaning of the word
“intervene”, or ask whether the consideration of a matter by the
Assembly, or an expression of an opinion by the Court, would amount
to ‘'intervention” by the United Nations or any organ of the United
Nations. On the present occasion I express no views on these points.
Equally I shalt only refler to, without seeking to draw any hoal con-
clusion from, the fact that questions of human rights, apart from
affecting good relations befween States, and ultimately, therefore,
internalional peace and security, are to-day the subject of detailed
provisions in important international instruments. There are, however,
two points that 1 want to make. In the first place, it scems to me
impossible to contend that the United Nations has not a legitimate
interest in questions of human rights or that these gucstions are in
any way foreign to its functions as the gnardian of international prace
and security. Indeed, the contrary is specifically recognized by Article 35
of the Charter, which provides that the Untted Nations is, amongst
other things, to promote “‘universal respect for, and observance of,
human rights”, and is to do this “with a view to the creation of con-
ditions of stability and well-being, which are necessary jor peaceful
and friendly relalions among nations”. The words italicized seem to
me directly to relate the question of human rights to the functions
of the United Nations in the preservation and promotion of inter-
natjonal peace and security, and thercfore, I submit that questions
of that order cannot possibly be outside the scope of the United
Nations, whether or not they relate to matters ordinarily of domestic
jurisdiction.

Secondly, since in the present case these questious of human rights
arise under a specific clause in a freaty—that is to say under the
Peace Treaties—there is involved a much narrower but also a much
more definite question, namely what is meant by the word “matiers”
{in the French text “effaires”) in Article 2, paragraph 7, of the Charter.
If 1 may read the provision again, it says: “"The United Nations is
not authorized to intervene in matters which are essentially within
the domestic jurisdiction of any State.” What does this word ““matters”
meanr ? I submit that when the “inatter” involved is a question of
treaty observance—that is, where the nmmediate issue or subject-
matter of the proceecdings is a point of treaty interpretation or a

uestion whether or not there has been a breach of a treaty—then
thai “matier’” is the treaty itsell and cannot, ex nalure, be o matter
“essentially within the domestic jurisdiction of any State”. Such
questions are, on the contrary, essentially and inherently matters
of international jurisdiction, because of the very nature of a treaty,
which is an international instrument. A treaty can never be a matter
essentially of the demestic jurisdiction or internal sovereignty of one
of the parties alone,
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It is important that this point should be appreciated in ifs relation
to the meaning of the term “matters” (in the French text “affaires™)
in Article 2, paragraph 7, of the Charter, because it has been snggested
that the fact that a particular matter is the subject of « provision in a
treaty or international agrecment, is not per se sullicient to take it out
of the operation of Article 2, paragraph 7, of the Chaiter In this con-
nexion, those who advocate that pomt of view maintain thal the word
“essentially”’, as used in the Chartler, should be contrasted with the
word “whelly”, as used in the analogouns provision of the Covenant of
the League of Natious, The Court will remember that in the corresponding
provision in the Covenant of the Leaguc of Nations the reference was to
“matters which by international law are wholly within the domestic
jurisdiction of States”, whereas in the Charter of the United Nations the
word nsed is “'essentially’’. It is suggested that whereas a matter, which
would otherwise be wholly one of domestic jurisdiction, ceases to be
“wholly” so if it becomes the subject of a clause in 2 treaty, it may
well remain “‘essentially’” a matter of domestic jurisdiction even though
it is the subject of a treaty clause. This reasoning 15, I suggest, based on
a misapprehension of the bearing and purpose of the word “matters”
or “affarres” in Article 2, paragreph 7, of the Charter, and iavolves a
failure 1o recognize that once something becomes the subject of a clause
in a treaty, it is the treaty and the treaty clause itself, and the observance
or otherwise of that clause as such, and not the substantive content of
the clause, which is the “‘matter’” at issue, and this cannol be a matter
cither wholly or even essentially of domestic jurisdiction. Indeed, it is
essentially, even if not wholly, of international iurisdiction and concern.
I shall have a hitle more to say on this point later, when I shall point
to the extraordinary consequences which a failure to recognize this
position would lead to in the international sphere. I bave, however, 1
hope, said erough to show that the questions before the Assembly in this
case, and patticularly these immediately before the Court now, cannot
possibly he questions essentially of domeslic jurisdiction such as might
be excluded from the competence of the Assembly or of the Court by
Article 2, paragraph 7, of the Charter, because the “matter” we are
dealing with here is the observance or non-observance of a_treaty provi-
sion. That is the maiter ; the content of the clause is only indivectly the
matter. This conient has fo be dealt with as part of dealing with the
treaty clause, buf the imincdiate malter which has to be dealt with is
whether or not a treaty clause is being observed, and that, T snggest,
means that the matter canaot be a matter either wholly or cssentiaily
of the domestic jurisdiction of one of the partics, unless one is going to
say that provisions in treattes do not concern both parties, but concern
only one party.

That concludes, Mr. President, all that I have 1o say on the objections
offered to the Court's jurisdiction. On the whole subject of jurisdiction
I want to submit this, that the Conrl kes jurisdiction, and that there
ate the strongest reasons for the Court exercising its jurisdiction, I can
think of ne real reasons against the exercise of the Court’s jurisdiction.
I believe that in the long run the interests of all States, great and small,
will best be served, and that their rights, including thelr sovereign rights,
will best be preserved, by the utmost facility of reference to the Court |
and I cannol think that the non-consent of a State which may be affected
by the giving of an opinion should be regarded by the Court as being in
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itself a ground for refusing a request irom the Assembly of the United
Nations for an advisory opinion,

1 now come fo the actual questions which have been put to the Court.
The two main arguments used by the ex-cnemy Governments throughout
this alfair bave been, first, that there is no dispute at all and therefore
nothing about which to arbitrate under the Peace Treaties ; and secondly,
that even if there is a dispuze, it is about something which falls exclusively
within the domestic jurisdiction or internal sovercignty of the States
concerned and is therclore not justiciable under the disputes Article
of the Treaties. In trying to bring these questions before the Peace
Treaty Arbitral Commissions, my Government and the other Govern-
ments involved are accused of seeking to Intervene in the internal affairs
of the ex-enemy countries and to subject them to some supposed form
of international subservience. Now, [ have already drawn attention to
the extraordinary inconsistency and contradictoriness of some of the
arguments employed by these countries on the question of whether
there is a dispute or not, and I want to subimit that, whatever they
may now purport to say, theéy have in fact long since admitted the
existence of a dispute and are juridically bound by this admisston, and,
as we say in England, estopped or precluded from contradicting it. |
am not going to take up the time of the Court by going threugh the
correspondence, with which the Court is doubtless familiar, but 1t was
pointed out in the written statement of the United Kingdom ({ refer in
particular to paragraph g on pages 52 and 533 of document Distribution
50/13 and fo the first footnote on page 53} that in certain of their notes
the Governments concerned had acma}éy put forward arguments
regarding the substance of the charges made against them of violating
the human rights provisions of the Peace Treaties. I would draw attention
to the fact that one of these Governments, namely the Hungarian, did
this nof only in the original correspondence, bnt again in its later note
of October z7th last, which is reproduced in Annex 1T A of the United
Kingdom writicn statement. The Hungarian Government there embarked
on a substantive discussion of Articles 2 and 4 (Le. the human rights and
anti-fascist articles) of the Hungarian Peace Treaty. Similar allusions
to the substantive questions involved are contained in the opeaing part
of the Hungarian Government's own communication to the Court dated
Janunary 13th, 1950, which will be found on page g2 of docnment Dis-
tribution 50{13.

Again, the Roumanian Government in its very latest note, that of
Februaty 1oth, 1930, which has, I think, just been communicated to
the Court, says (in the second paragraph) that it rejects the United
Kingdem démarchie “as contrary to the Treaty of Peace and to the
rules ¢f international law™. In other words, the Roumanian Government
itself says there is a dispute. If you reject other peoples’ démarches
and say these are contrary to a treaty, you are disputing the correciness
of their views or statements, are you not, and there is a dispute about
the treaty.

In fact, throughout the correspondence it will be seen that, inter-
larded between g}c denials that any dispute exists, there are passages
in which the three Governments address themselves to the substance
of the charges made against them, either denying the facts alleged,
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or else sayiug that they were justified in what they did because of
another article or articles of the Peace Treaties. In other words, side
by side with denying the existence of a dispute, these Governments
also put forward a legal defence to the charges made. This, of course,
they are perfectly entitled to do. They are quite entitled to deny the
correctness of the facts. They are quite entitled to say, if they think
it iz the case, that what they did was justified by, or is in execution
of, another clause of the Peace Treaties. But what I submnit they
are not entitled to do, is beth to put forward these legal defences and
simultaneously to deny that there is a dispute ; because if there is
no dispute then there is nothing to put forward a defence about.
To such lengths are the ex-enemy Governments driven in trying to
sustain their point of view that we find such arguments as that put
forward by the lHungarian Government in the passage quoted on
page 175 of the United Kingdom written statement, and which isrepeated
in one form or another in the communications which the other Govern-
ments have sent to the Court, and also in the Hungarian Government’s
own most recent note to the United Kingdom, that of Jamuary 16th
last, which has lately been communicated to the Court. This argument
simply amounts to saying ihat, as it is obvious and manifest that
the ex.enemics have scrupulously fulfilled the Treaties, thercfore
there cannot be and there is not any dispute on the subject which
conld go to arbitration. But, Mr. President, the issue is precisely
whether these Governments have scrupulously fuliilled the Treatics
or not. If this argument were valid, no dispute could cver arise on
any international question because it would only be necessary for
one of the parties to say : “As it is manifest that we have scrupulously
fulfilled our obligations, there is nothing to discuss.” ) ,
At this peint 1 ought perhaps to say a word about the curious
argnment advanced during some of the Assembly debates that there
is no disputc because the pariies are incomplete. The gist of this
argament is that on the allied side, so it is suggested, the party must
always consist of the three major allied Governments acting jomntly,
which they are naturally not doing in the present case, as the Soviel
Government is not participating. It is not necessary, | think, to dwell
on this argument, which is manifestly erroncous, It is true that the
Treaties do all contain a separate provision (I refer to Article 33 of
the Bulgarian Treaty, Article 3g of the Hungarian, and Article 37
of the Roumanian), according to which, for a period not exceeding
18 months from the coming into force of the Treaty, the three major
allied Powers are to act jointly in their actual dealings with the ex-
enemy Governments in the interpretation and cxecution of the Treaties.
But even if this meant that there could be no dispute between any
one of them individually and the ex-enemy State concerned, or between
any other allied couniry a party to the Treaty and the ex-enemy
State—which T submit it does not—the point would be jrrelevant
now, since the period of 18 months expired in February or March 1640,
before ever the Assembly began its consideration of this guestion. .
Next, the argument we are now discussing, if correct, would give
each of the three major allied Governments a sort of perpetual veto on
the cxistence or even the possibility of a dispute with the cx-enemy
countries, and I submit that this cannot have been the intention of
the Treaties. Nor is there anything in their language to suggest it.
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The settlement of disputes is provided for in an article which places no
limitation on the nature or character of the parties to the dispute beyond
the obvious general limitatton of law that they must be parties to the
relevant Treaties. dMembers of the United Nations all over the world
are parties to these Treaties. Each one of them has an individual right
to require the observance of the Treaty clanses, All are severally inter-
ested, for instance, in the due observance by the ex-enemy Govern-
ments of the military clauses of the Treaties. Agnin, every party to the
Treaties has separate economnic and Onancial rights and obligations in
regard to the ex-encmies under the Treaties. Any disputes on these or
other subjecls would be individual disputes. The Treaties recognize the
special position of the three major allicd Covernments in that any
disputes are to be referred to their Heads of Misston in the first place. But
this presupposes that these three Governments cannot jointly constitute
the party to the disputc, because a party to a dipute cannot resolve it
by referring i to himself. But an individual disputc between a given
allicd Siate and one of the ex-enemies is to be referred to the allied Heads
of Mission, and if not resolved by them within two months, is, at the
request of either party to the dispute, to be referred to a commission
composed as provided in the Treaty.

I referred earlier to the far-reaching consequences in the international
sphere which the attitude of the ex-enemy Governments on the question
of the existence of a dispute would be {iable fo have unless, as my
Government hoped, the Court declares it to be witheut any justification
or valility. .\'otiu’ug less is at stake than the whoele future of arbitration,
because of the grounds on which these Governments have chosen to
base their objections 1t would be understandable if they argued that
some step in the procedure had been omitted or not properly carried
out, and that they were consequently not obliged to agres to a reference
to the Peace Treaty Commissions Such an argunent would, in our view,
nol be correct in the present case. But if the facts could be established,
it would be a perfectly proper ground on which a country otherwise
obliged to go to arbitration could legitimately refuse ta do so But,
except for the extraordinary contention of the Hungarian Government,
to which 1 shall come later, that the United Kingdom was at fault in
not appointing its commissioner last Awgust {although the Hungarian
Government then and at all times failed or vefused to appoint its
own comunissioner}, except for contentions of the kind which it 1s
difficult to take seriously, the three Governments do not say that any
essential step in the procedure has been omitted, They do not, for
instance, contend that there have been no diplomatic negotiations as
contemplated by the disputes Articles of the Peace Treaties. They do
not contend that such negotiations have been insufficiently tried. They
do not deny that the matter was referred, as stipulated by the relevant
provisions, o the Heads of Mission of the major allied Powers in the
ex-enemy capitals {although the Heads of Mission could not deal with
it because of the refusal of the Soviet representative to participate}.
They simply say that there is nothing to arbitrate abeut, Tt is obvious
that, on this basis, arbitral clauses in treaties are useless, considered
as binding obligations, since they can be evaded at any time by a party
which, cven in the face of the plainest facts, is prepared bfandly to
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deny that any dispute exists. Yet, as was pointed out in the United
Kingdom written statement, unfess arbitral clauses are intended to
ensure compulsory arbitration when a case for it arises, there is really
no object in including them in treaties at alt. It is always open to partics
1o 2 treaty to go 1o arbitration wehwndarily over a disputed point con-
cerning a treaty, even if the treaty contamns no arbitral provision, and
this, of course, often occurs. The only object of arbitral provisions in
treaties is precisely to secure that the parties commit themselves in
advance to go to arbitration over any disputed point which cannot be
settfed by other means, and that the matter is not left to their free
choice at the time when it arises. As Schwarzenberger {op. ¢if., p. 300}
says, with reference to the finding of the Permanent Tourt of Arbitration
in the case of the Nerwegian Claims against the Unifed States :

“Compulsory jurisdiclion means that two States have not merely
established the ad foc jurisdiction of a Court in one isolated case,
but have done so with regard to an unspecificd number of cases
which may arise between them in the [ulare.”

But if the argument of the three ex-enemy Governments ts a valid
one, then all attempls {o make these clauses binding and compulsory
must fail, because it is suthcient to say that no dispute exists, and there-
fore there is nothing {or the arbitral tribunal to consider,

Now, if one asserts, as does my Government, thai there is a dispute,
it is incumbent on onc to try and indicate what one means by a dispute
and in what way the cicumstances of the case constitute one. Unfortun-
ately, it is as difficult to give a satisfactory definition of a dispute as
it is to prove a negative. It is never casy to define the obvious, just as,
in mathernatics, axioms by their very nature are not definable except
in terms which themseives require definition. The question is also partly
one of fact as the Permanent Court recognized in the second Chorzdw
Factory case {Series A, No. 13, p. 10, where it held that a dispute was
shown by the circurnstance that “'the two Governments have in fact shown
themselves as holding opposite views in regard to the meaning or scope
of’ the ingtrument concerned. In the written statements of my Govern.
ment and of the Government of the United Siates, the attention of the
Court has been drawn to such authority as exists on this point, and the
Representative of the United States vesterday drew attention to further
authorities, so that I nced not and shall not repeat them aguin. The
impression left with me is that, fundamentally, few of the attemprs to
define a dispute have been satisfying, or go much beyond reiterating
that a dispute is a dispulc. In our written statement we did atrempt
ourselves 1o supply a definition, whick will be found on page 52 of the
volume containing the written statements ; and perhaps, because of the
difficulty of definition on this matter, [ may ventwre to read il on the
present occasion, The passage reads as fellows :

“a dispute may be said to anse whenever one government
charges another government with violation of a treaty or general
rule of international law, and the other government either denies
the charge or the facts or the correctness of the legal rule or
treaty interpretation on which il is based; or else, while not In
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terms denying the charge, persists in the course complained of,
or fails to take any remedial measures™.

Perhaps that is more in the nature of a description than a definition.
At any rate, we suggest that it does fit the circumstances of the present
case very aptly, because the United Kingdom says that it has certain
rights under the Peace Treaties, rights to the observance of the
provisions regarding human rights, and that the ex-enemy Governments
have corresponding obligaiions. The United Kingdom alleges wrongful
conduct on their part with reference to those obligations. They deny
both the obligation and the wrongful conduct, but their denial is
not accepted by the United Kingdom, which holds to its original
allegations. That is the position, and if it does not constitute a dispute,
then, Mr. President, [ hardly know what does.

The Peace Treaties requice that the dispute should be above either
the interpretation or the execution of the relevant treaties. In our
view there is a dispute about doth, but I shall not linger on that point,
because it is adequately dealt with in paragraphs 12 and 13 of the
United Kingdom writlen statement. Moreover, the point is one which

s very fully dealt with vesterday by the Representative of the
Government of the United States, and the position of the United
States in this matter is really precisely the same as ours, and the
nature of the charges which they make and the points of interpretation
and execution which arise are fundamentaily the samne in the case
of both our Governments. 1 believe that if the Court finds that a
dispule exists in this matter, it will not have much difficulty in holding
that it 15 a dispute about either the interpretation or cxecation of
the Peace Treatics, or both. There is, indeed, in the circumstances,
nothing else it could really be about,

Once it 15 established that there is a dispute about the interpretation
or execution of the relevant treaty, the only remaining requirements
before the position is reached in which the parties are under an obli-
gation o appeint their commissioners, and otherwise to co-operate
in sefting up the trealy commissions, are that the dispute should not
have been settled by diplomatic negotiations and should not have
been resolved by reference to the United States, United Kingdom,
and Soviet Heazds of Mission in the ex-enemy capital concerned. In
paragraphs 17 to 16 of the United Kingdom written statement, there
are carefully detailed the steps and processes which have bheen gone
through in these respects, and the reasons why we think they have
now led to a position in which the three former enemy Governments
are legally bound under the Treaty to appoint their commissioner,
I shait not say more aboutr those matiers here. Nor do T need to do
more than refer to paragrapl: 14 of the United Kingdom written
statement in order to demonstrate that this is not a case for which
the Peace Treaties provide any means of settlement other than that
specified in the general disputes Article of the Treaties.

There 1s one observation in paragraph 1g of our writicn statement,
however, to whick T must rcfer here. As amended by a subsequent
corrigendum, it was stated in paragraph g of our written statement
that, in notes dated sth Janoary last, the United Kingdom Government
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had informed the three former enemy Governments of the appointment
of Mr. F. Elwin Jones, K.C, BLP., as thc United Kingdom com-
misstoner, and it was added that these Governments had been formally
requested in Lhe same note to appoint their own commissioners and
to consult with the United Kingdom Government as to the appoiniinent
of the third commissioner, but that no reply had been received to
this communication. The Court will be aware that, since this was
writlen, and since the written statement of the United Kingdom was
deposited with the Court, replies have been reecived from two of the
Governments concerned, namely the Hungarian and Roumanian
Governments, the texts of which have been communicated to the
Secretary-General of the United Nations, and, so | understand, by
him to the Court, and form pant of the dossier before the Conrt. It
will be obscrved that the Hungarian reply, dated 16th January last,
vepeats the familiar arguments about there being no dispute because
it 1s manifest that the Hungarian Government has scrupulously observed
the Trealy, and about the present proceedings being an attempt to
interfere in Hungarian internal affairs. But it alse contains a new
feature to which 1 should like to draw the attention of the Conrt,
since it constitutes a very good example of the attitude and nature
of the arguments adopted by the former enemics in this case. The
feature 1o which I refer is the attempt to accuse the United Kingdom
Government of some defanlt or impropriety, first in nol having
nontinated its commissioner fefore this matter was veferred to the
Court by the Assembly, and secondly in kow nominating s com-
missioner «ffer the matier has been referred to the Court. It is pot
difficnlt to see that both these sccusations cannol simultaneously be
well founded, which may suggest very strongly that neither of them is,

As regards the first, the Hungarian Government apparently charges
the United Kingdom Government with some atiempt to mislead the
Assembly and, through if, the Couri, by having complained that the
Hungarian Government had failed to appeint its commissioner, when
the United Kingdom (Government had similarly failed to do so. L {eel
sure that the Court will regard the Hungarion cbjections on this point
as being completely unfounded. It will be seen from the correspondence
that, as far back as lasl Aungust, the United Kingdom Govermment
formally requested the three ex-enemies to join with it in sciting up the
Treaty commissions, to which reguest they received a categorical
refusal in notes which arrived at about the end of August and beginning
of September, a refusal which was coupled with a repetition of all the
usnal arguments about the non-cxistence of a dispute, and the manifest
correctness of the cx-cnomy Governments’ actions. My (Government
could then have appointed its commissioner, bui if saw little use at that
stage n going to the trouble and possible expense of taking this step in
the face of the complete and definite refusal of the three Governments
to take any corresponding step, or ofherwise to co-operaic in setting
up the Treaty commissions. Indeed, it could be maintained that this
refusal on the part of the former enemies would have released my GGovern-
ment from any fuither obligation to try and implement ihe Peace
Treaty procedure Tor the setflement of disputes, had we wishied to be
released, and that it left us free to seek redress by any other means
available to us, The suggestion that the United Kingdom was noi sincere
in its contentions as to the juridical position and was only interested in
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the political or propaganda aspacts is, therefore, demonstrably false.
On subscquenl reflection, however, Mr. President, we felt that it would
he better, even if it proved only to be a formality, to nominate cur
commmissionar in order that, when this matier came before the Court
we could show that, for our part, we had done everything possible
to operate the Treaty procedure and to carry out owr own obliga-
tions. T am unable to see how any of this can possibly have misled
the Assembly, which had all the facts and correspondence before it
or how the nomination of onr commissioner now can be incompatible
with the Assembly’s decision to request the Court to advise whether
the Treaty procedure is applicable or not, although that is what scerns
to be contended by the Hungarian Government. The appointment of
our commissioner, which was effected last January, ih no way prejudges
the issue before the Court, nor does it affect or worsen the position of
the three ex-enemy Governments If the Court should decide that the
Treaty procedure is not applicable in the present case, no harm whatever
witl have been done by the appoiniment of 1he United Kingdom cominis-
sioncr except in so far as that gentlemnan himself or the United Kingdom
Governmient may have been put to unnecessary trouble or expense,
which will be entirely a United Kingdom aifair. The nominaticn of the
United Kingdom commissioner is wholly consistent with the view that
my Government has always taken of the Trealy pousition (subject of
course io correction by the Court), and it is abundantly ¢lear that, had
we not made this nomination last January, we should now be accused
of having oursclves failed to take a step required by the Peace Treaties,
although the ex-enemy Governmenrs simuhtaneously contend that these
Treatics are inapplicable. Now that we have taken this step, despite the
fact that the ex-enemy arttitude really released us from any obligation
to do so, it is mercly complained by the Hungarian Government that we
should have done it six months ago, and that it is incorrect to do il now,
in view of the reference of the maiter to the Court, although, again,
the jurisdiction of the Court to deai with the matter at all is, simultane-
onsly, challenged by the ex-cnemy Governments. 1 have seldom, Mr. Pre-
sident, come across such a tangle of inconsistent and contradiciory
arguments, and I can only suggest that these Governments must be very
hard pui to it te find even a plausible explanation for their atuitude.

I shiould now like to come back to the subject of domestic jurisdiction,
because, as the Court will realise, thar matter arises not only with refer-
ence to Article 2, paragraph 7, of the Charter, as 2 point of competence ;
it also arises on the substantive issue of whether the present dispute falis
within the scope of the disputes Articles of the Peace Freatics. The
former enemy Governments say that it does not, because it is a matter
affecting their intcrnal sovereignty and jurisdiction. therefore not
justiciable at all, and therefore, not a matter for arbitration under the
Peace Treaties. Pausing there, Mr, President, surely the correct view
is that, as the Rceprescatative of the United States said vesterday, a
contention such as this is essentially in the nature of an objection to
the jurisdiction of the contemplated arbitral tribunal or comuuission, and
therefore, primu facie, a matter to be decided as a preliminary issne by
that very wribunal or commission itself. Such is the usual international
procedure where objections to the jurisdiction are raised. T submit that
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one of the best short statements of the principle involved was given
by the arbitrator, Mr. Pinkncy, one of the American arbitrators in the
Anglo-American arbitration in the case of the Befsey {Moore's Inier-
national Arbitrations, p. 2278). The arbitrator, Mr. Pinkney, said this :

“If a reference {o arbitrators takes place, the arbitrators are
always in the first instance the judges of the scope of the subnis-
sion”—that is, in effect, the judges of their jurisdiction “‘without
any specific provision {o that effect in the instrument of reference.”

That seems to me to enunciate the principle that, as a matter of office,
arbitrators are the judges of their own jurisdiction, and that, at any rate
in the first place, any objection to the jurisdistion of an arbitral tribanal
or commission should be referred to the tribunal or commission itself for
decision.

Now, the cardinal point here involved on this question of domestic
jurisdiction is that rhe present questions are questions about treaty
clauses. Tt was pointed out in paragraph 11 of the United Kingdom
written statement that, however much the dealings of a government
with its ewn snbjects might normally be matters exclasively of internal
concern, the moment a treaty clause relevant to the matter comes into
existence, duly sighed and ratified on hath sides, these matters ipse faeto
cease to be matters of porely domcestic concern and become pra fanio,
maiters of international concern, We cited in this connexion the well-
known dictum of the Permanent Court inthe case of the 7Timws and Alorocco
Natienality Decrees {Sertes B, No. 4, p. 24). T would also like to read
again, on account of its great aptness to the present circumstances, the
passage which was quoted by the Representative of the United States
irom the advisory opinion of the Permanent Court in the case of the
E xchange of Greek and Turkish Popuiations {Series B, No. 1u, pp. 17-18)},
because that guotation scems to me almost exactlly to 6t the circum-
stances and principles of the present case. What the Court said was this

Y. the Court is satisfied that the difference of opinion which has
arisen regarding the meaning and scope of the word ‘established’
[as used In Article 2 of the Convention of Lausannc), is a dispute
regarding the interpretation of a trealy and as such involves a
question of International law. Tt is not a gnestion of domestic
concern between the administration and ch inhabitants ; the
difference affects two Siates which have conchided a cenvention.,,.”

Similarly, thongh in relation to different facts, the Permanent Court said
in the casc ol the German Inferests in Polish Upper Silesia (Scries A,
Ne. 7, p.o19): - .

“The Court s certainly not called upon Lo interpret Iolish law
as such, but there is nothing to prevent the Court giving judgment
on the question whether or not, in applying that law, Poland is
acting in conformity with ils cbligations towards Germany under
the Geneva Convention.”

An extremely apt statement of the principle involved was also given
by the arbitrator in the case of the Mosquito Indians (Moare, ap. cil.,
P. 4965, Puasicrisie, p. 385), where he said in relation to the claim of
Great Britain by virtue of a (reaty with Nicaragua to intervene on
behali of the Mosquito Indians:
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“The Government of Nicaragua is wrong in calling this an
inadmissible ‘intervention’, inasmuch as pressing for the fuliilment
of engagements undertaken by treaty on the part of a forcign
State is not to be classified as intermeddling with the internal
affairs of that State....”

The same peint is summed up by Schwarzenberger (pp. ¢il., p. 36)
in his discussion of Uhis matter as follows :

“Thus, even a matter which, in principle, is in the domestic
sphiere, becomes a question of international law 1if, by treaty or
otherwise, a State has limited its freedom of action with regard
to other States.”

That is preciselv what we contend the former enemy countries lave
done by the human rights clauses of the Peace Treaties which they have
entered into.

Bul now, Mr, President, T think thai, as I said in connexion with
Article 2, paragraph 7, of the Charter, the point here involved is really
ol an even deeper character. It goes beyond the perhaps rather obvious
fact that what might normally be a matter of purely domestic concern,
ceases to be a matter of purely domestic concern when it becomes the
subject of a treaty provision. The issue, as [ saki, is really one which
affects the very conception of the term “matter”. As [ said earlier, when
vou speak of & “matter” being one of domestie jurisdiction, you have
to ask yourself, what matter 7 What is the “matter” involved ¢ Clearly,
i what is in issue is a treaty provision, and ihe question is one of the
mterpretation or application of that provision, and there is a dispute
eoncerning that provision, the “matter”, or al any rate lhe immediate
matter, 18 that treary provision, its applicability or non-applicability
and so forth, and this s somcthing which can never be a matter of
domestic jurisdiction in the sense of not being justiciable, since trealy
provisions are, of thelr very nature, justiciable, being nternational in
character ; and clauses in a treaty, whatever they may be about, and
even if they concern something which, but for its inclusion in the treaty,
would otherwise be one purely of the domestic jurisdiction of the parties,
become 2pso facte something which concerns the States parties to the
treaty, and therefore ipso facte of international concern and jurisdic-
tion. In brief, it is not merely that what was of purcly domestic concern
ceases s¢ to be: you are really dealing with an altogether different
category of “matter”’. You are dealing with a treaty clause, and it 1s
that clause as such which is the “matter” for this purpose, lrrespective,
I suggest, of the nature or content of the clause,

Equally lacking in any juridical validity is the parallel argument
of the ex-enemy Goveraments that the attempt to bring these questions
of human rights before the Peace Treaty commissions constituics a
violation of their sovereignty and an attempt to interfere in their
internal affairs. The posttion here is just the same as in that of the
question of domestic jurisdiction. These issues of human rights are
the subject of clauses in the Peace reaties by which the ex-enemy
Governments undertake, according to the usnal formula, to secure
to all persons under their jurisdiction, without distinction as to race,
sex, langmage or religion, the enjoymeni of human rights and of the



STATEMENT BY Mr. FITZMAURICE {U.K.)— 2 1U 5Q 325

fundamental freedoms. The position is, therefore, that the ex-cnemy
Governments have voluntarily restricted or placed certain limitations
on the free exercise of their sovereignty in regard to these questions
of human rights, by entering into treaty provisions on the subject,
according to which they undertaie certain definite obligations about
securing human rights to all persons under their jurisdiction. Having
done this, they cannot then contend that becausce these are questions
which would ofierwise lie primarily between them and their own
subjects, therefore the submission of them to arbitration under the
Peace Treatics is inadmissible on the ground that an infringement
of national sovereignty would be involved. Such a plea would be
wholly untenable, and the simple answer to it is that if any infringement
of sovereignly is involved, it 1s one which the Governments concerned
have themselves accepted in advance, by entering into treaties con-
taiming these obligations about human rights, and containing clauses
for the reference to a comunission of any dispute concerning the inter-
pretation and application of these same clauses. For this view of the
refationship of sovercignty to treaty obligations there is plenty of
international authority. Schwarzenberger states the point quite per-
fectly {op. cié, p. 188), and 1 quote him again on account of the
aptitude of his language :

“The capacity of States to conclude international treaties is
an attribate of sovereignty. For this reason no limitation of the
exercise of sovereignty by an international lreaty can be regarded
as being incompatible with the principle of State sovereignty.
In concluding inicrmational treaties, States display their sover-
eignty, though, in doing so, they may limit its exercise.”’

Elsewhere {p. 59}, he states categorically, citing the decision of the
Permanent Court of Arbitration in the AMuscaf Dhows case, that :

“Once a State has limited its independence by treaty, the State
i3 only free to cxercise its sovereignty subject to its treaty
obhgations.”

In the case of Costa Rica v. Nicaragua {(American fournal of Inter-
national Law, Vol. XI, p. 211), the Central American Court of Juslice,
created by treaty between the Central American States, said that
it was

“.... cbvious that no Central American nation can excmpt itself
from the obiigation to answer before this Court all actions brought

by the otlher signatories ... on the pretext that the injuries
complained of are based upon acts performed in the exercise of
sovereignty™,

In the AMosquiic [Indians case, which I have already referred to,
the arbiirator said that:

* ... the sovercignty of the Republic of Nicaragua ... is not
full and unlimited with regard to the territory assigned io the
Mosquito Indians, but is limited by .... the Treaty of January 28th,
1860".

It is in the light of the foregoing authorities that 1 would like the
Court to consider so cgregious a remark as that contained in the
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Hungarian note to the United Kingdom of October 27th last, that
my Government had sought to contend that *'by assuming certain
obligations through the signature of the Trealy of Peace, Hungary
has become a Stale with lmited sovercignty”. Of course, we do not
contend that, but only that Hungary, by cntering into the Treaty,
restricled her freedom of action to the extent provided in the Treaty, .
as does every country, including my own, which eniers into a treaty.
You camnot both enter into a treaty and yet remain completely free
of its obligations. Thus, it is abundantly clear, Mr. President, that a
plea of nalional sovereignty is not an answer to a charge of breaking
a treaty obligation, and that correspondingly the assertion of a treaty
right does not constitute an interference with sovereignty, even though
it rclales to the lerritory or nationals of the defendant State.
This brings me to a forther aspect of ihic matter, on which I cught to
touch jer the sake of completeness. It is not directly raised by the ex-
enemy Governments, but it s [ think implicit in their attitude. T refer
1o the fact that in taking up these questions of human nights vider the
Peace Treaties, my Government may appear to be taking up a case on
hehalf of—-or 10 be extending diplomaiic pretection to-—subjects of the
ex-cnemy Government concerned. Broadly speaking, it is undoubtedly
a general rule of international law that a government which intervenes
on behalf of an individual as such, may do se only if the individual has
the nationalily of the intervening government, and is not a national of
the government against whom the complaint is made. FEven to this rule
there is o numnber of exceptions, as the Court itself observed, and indeed
established last year in its advisory opinion respecting fnjuries lo
nited Nations servanis. Bat in any event, this rule has no application
Lo the circumsiances of the present case, The Government of the United
Kingdom is not intervening on behalf of any Bulgarian, Ilungarian or
Ronmanian national as such, or even specifically on behalf of any indivi-
dual. It is intervening, or seeking to intervene, primarily in order to
asgert its own rights, and it is established that g government always has
international compeience to intervene in the assertion of its own legal
rights, whether arising under general international law or by reason of a
treaty provision, even if the issue is one which affects or relates to persons
or classes of persons having the nationality of the defendant government.
Ini the preseni casc the Government of the Uniled Kingdom seeks the
fulfilment towards itself of obligations expressly undertaken by a clanse
in a treaty to which both the United Kingdom and the ex-enemies arc
partics. and the ebscrvance of which the United Kingdom as a party 15
individually entitled fo require from the ex-enemies. Lt is not even the
case that the complaints of the United Kingdom are all divectad against
the actual treatment of particular individuals or classes of individiuals of
ex-enemy nationality. dlany of the complaints relate to measures of a
quite general character which appear to my Government to be contrary
to the human rights clauses of the Peace Treatics, In all this, there is
nothing new, nor is there anything new in the idea of complaints made
uader a treaty on behalf of persons in another country not nationals of
the intervening State. The minorities clauses of the Peace Treaties of the
1974 war, to which the human rights clanses of the present Peace Treaties
ATC 1N SOINC SENSe SUCCEssors, gave rise to numerons examples of sueh
complaints, and were the subject of constant international adjudication
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before the Permanent Couri and other tribunals, such as the Mixed
Arbitral Tribunals cstablished by the Peace Treatics of the 1914 war,

It is obvious, Mr. President, that the position I am contending for in
regard to the assertion of treaty rights is not only Jwridically inevitable,
but is also a necessity of international life, unless treatics arc to lose all
obligatory characler and compulsive eflect, I want (o illustrate this by
reference to somce concrete examples, It is well known, Mr. President,
that not only do matlers which would otherwise be mafters of internal
sovercignly or domestic jurisdiction often {onn the subject of treaty
provisions, but that a great many lreaties are made for this express
purpose, i.e. for the express purpose of regulating between States matters
which are not covered by any provision of general international law, and
in regard to which those States could otherwise do exactly as they
gleased. There are not only scores, even hundreds, of treaties of this kind,

ut 1t would not be overstepping the mark to say that the great bulk of
international agreements, particularly bilateral ones, are of this character.
Yet, if the argument of the ex-enemy Governments is correct, these
treaties are in practice wholly deveid of any real bmchng.{r force, Take, for
instance, the almost universal “establishiment clauses”™ in commercial
{reaties. 1f is well known that, apart from treaty and so far as general
international law is concerned, States are entitled to admit ot refuse
admission to foreigners as they please, and, if they do admit them, to
permit or not permit them to work, carry on businesses, ete. Subject
perhaps to some kind of general obligation not to diseriminate hetween
. differeat countries, States are, apart from treaty, entitled to do what they
please about these matters. [t is precisely to regulate the way in which
different States will exercise their rights regarding these matters that
establichment clauses in commercial treaties are inctuded, and of course
the obvious intention of such inclusion 1s that the parties should sacrifice
some of their liberty of action, and shéuld henceforth be bound towards
each other to conduct themselves in accordance with the treaty provisions.
Again, take the imporiant subject of civil aviation. According 1o general
international law, every Siafe has sovereignty over the air space above
its territory. Apart {rom treaty, it Is completely free to allow or not allow
flights by foreign aircraft, to permit or not permit foreign atr lines to
operate to or via its territory. On the other hand, there exist literally
scores of civil aviation agrecincnts between Slates or groups of States,
by which they grant o cach other in their respective territories rights
of entry, transit and flight, and the operation of civil air lines. These
treaties are entered into for no other purpose than lo create internalional
tights on the one side, and international obligations on the other, In
rcgard to matters which would otherwise be wholly within the internal
competence and domestic jurisdiction and will of each of the individual
States. Yet, il the argument of the ex-cnemy countrics is correct, these
rights and obligations have no more than a paper existence ; for, as soon
as the question arises whether the treaty provisions have heen duly
carricd out, any of the parties can szay that, since civil aviation 1s
inherently 2 matter of internal sovereignty and domestic jurisdiction,
no question concerning the interpretation or application of the treaty
can be intcrnationally justiciable, and therefore in praclice the parties
can really do exactly as they like abont it.

29
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T have given these fwo examples of establishment clanses in com-
mercial treaties, and of treatics concerning civil aviation, because
they are striking and universal, One could multiply examples, but
it is unnecessary 1o take up the time of the Codrt m doing so. If the
argument of the three ex-enemy Governments is gencralized, it seems
to come to this, that no treaty provision can, mn the last resort, have
any binding effect, or at any rate be enforceable by any method of
international settlement which, apart from its inclusion in the freaty,
would be a matter of internal sovercignty or domestic jurisdiction
according to international law, and would not be covercd by any
general rule of international law. But, of course, 1f something is already
covered by a general rule of international law, it is not nsually necessary
to make 2 treaiy about i, It is precisely those things which are not
so covered, these things which international law leaves to the will
of individual States, that have to forin the subject of a treaty if they
are to becomic the subject of delinite international rights and obliga-
tions. This is the whole, indeed one might say the sole, object of these
treaties. It is therefore a contradiction in terms to say that something
which has to be embodied in a treaty because it cannot otherwise
become the subject of international nghts and obligations, and is
embadied in the treaty for that very purpose, is nevertheless something
which is not actually binding, because it concerns internal sovereignty
or domestic jurisdiction, and which cannot therefore be the subject
of international settlement or adjudication except hy the express or
tacit comsent of the States concerned. Such an argument reduces the
great majority of bilateral treaties to mere gentlemen’s agreements,
hardly even that ; it really reduces them fo mere unilateral expressions
of intention which the parties will adhere 1o as 2 working arrangernent
so long as it suwits them both to do so, bui which cither can depart
from at any time without the other having any right to complain,
or any means of procuring a settlement of the matter on the inter-
national plane. As the Permanent Court said in the very lirst advisory
opiniocn 1t ever gave, the Nomination of the Netheriands Workers
Pelegate (Series 13, No. 1, p. 20), a treaty engagement is not “a mere
moral obligation”. Tt “constitntes an obligation by which, in law,
the parties to the Treaty are bound to one another”. [ find that again
Schwarzenberger {op. cif., p. 58) puts the essential point most aptly:

“International relations”, he says, “‘in a relatively high infegrated
world society would be at a standstill if the sovereign States
of the world hud no means of arriving at understandings regarding
matlers within their exclusive domesiic control. Apart from rules of
customary law, growing only imperceptibly over prolonged periods,
inlernational convendions are the wmeans by which such adjustmends
are achicved.”

Again he says (p. 188):

“International treaties are the means by which States underiake
ebligations..,,”

The examples T have given illustrate these principles very effectively
and show the chaos to which international relations would be reduced
if the views put forward by the cx-cnemy Governments were to prevail.
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Before [ comé to my conclusion, I want to say a word on a subject
which arises directly out of what T was saying a few moments ago.
I amn of course aware, and my Government s aware, that underlymg
the ex-enemy attitude there is probably a feeling, hinted at if not
overtly expressed, that because the human rights clauses of the Peace
Treaties are not reciprocal in character, this justifics the ex-enemy
Govenmmnents (if not in actually studying to evade them) at any rate
in representing the efforts of my Government and of other governments
to secure their observance, as an attempt to mterfere in the internat
affairs of these countries and to keep them in some form of permanent
subjection. Now, in fact, that would be nonsense, but nevertheless
there may be somnething here that needs comment, because it is on some
such lines that an attempt may be made to diffcrentiate the case of the
human rights clauscs of the Peace Treaties from the reciprocal or mutual
rights and obligations arising under ordinary bilateral and multilateral
treaties. It will be evident to the Court, I think, that if this argument
were to be admitted as valid, the result would be destructive of the
whele force and obligatory character of treaties of peace, and 11 would
become useless to try and put any formal end to a state of war by means
of such treaties. and it is the usual procedure to put an end to a state
of war by a peace treary, wherever possible —since no finality would
in fact have been reached, and everything could be reopered at any
time of the plea of non-reciprocity. O course, Lheorctically it might
happen thal 4 war which ended in the victory of neither side--in a
sort of stalemate—might lead to a fully reciprocal treaty. In practice,
such a thing seldom or never occurs. By their very nalure and the
circumnstances in which they are made, treatics of peace nsually contain
a number of clauses of a unilateral or non-reciprocal character. But
such treaties and clauses are not thereby juridically invalidated. On
the contrary, the treaty remains the basis on which the state of war as
a whole has been brought to an cad, and it is binding and so is every
clauge in it. In this connexion, 1 am sure the Court tock due note of
the statements made yesterday by the Representative of the United
States saying that the United States Senate might have had great
difficalty in ratifving the Peace Treatics if they had not contained any
human rights clanses. If in the case of the present Peace Treaties the
allicd Powers intfoduced these human rights clauses, it was presumably
because they considered conditions in the couniries concerned rendered
this necessary as a basis for a true and lasting peace, and as part of the
terms on which alone the Allies would be willing to cnter into a treaty
of peace. I regret to say cvents have shown that in taking this view
the Allies were not far wrong.

That, Mr. Presidentl and Members of the Court, concludes my argu-
ment on the first two questions put to the Court, and T will now make
my formal submissions. 1t is my understanding that the Court docs not
wish {o hear any arguments on the third and fourth questions now,
but that should circumstances arise in which these questions have to
be answered there will be a further oral hearing for thc purpose. On this
assumption I shall say nothing about the third or fourth questions, but
should the occasion arise, my Governinent will wish to make some
observations on the subject in addition to those contained in vur wrilicn
stuternent.
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1 shall now conclude by presenting my formal submissions regarding
the fArst two questions. They are as follows:

1. The Court is competent to give an advisory opinion in this case
and should do so. The Eastern Carelia principle is inapplicable and the
objections based on the alleged incompetence of the United Nations
and its organs either do not arise or are unfounded.

2. There is a manifest dispute between the Government of the United
Kingdom and cach of the thrce cx-enemy Governments concerned,
disclosed by the exchanges of diplomatic correspondence which are on
record.

3. This dispute relates principally to the question whether the three
Governments are or are not in breach of the human rights provisions
of the relevant Peace Treaties, 1t also relates e a number of other matters
arising on the Treaties, such as the relevance of the Treaty clauses for
the suppression of Fascist organizations, the applicability of the excep-
tion of domestic jurisdiction, and the obligation to set up a commission
under the DPeace Treaty provisions for the settlement of disputes. On all
these matters the United Kingdom Government and the ex-enemy
Governments have taken up, and have evidenced in wriling, totally
opposed attitudes. There is therefore a dispute about both the interpre-
tation and the execution of the Treatics.

4. The dispute is not one for which the Peace Treaties provide any
other mode of settlement than that ser out in the general disputes
Article as quoted in paragraph 12z of the United Kingdom's written
statement. It therelore falls to be seitled under that article,

5. The dispute is not excluded from the scope of the disputes Article
by any principle of domestic jurisdiction or of national sovereignty.
These principles have no application to treaty obligations unless the
Treaty itsell so provides. The United Kingdom is asserting its own rights
under the Peace Treaties and claiming the fulfilment towards itself of
the Treaty Articles. This cannot constitute an interference with the
domestic affairs or internal sovereignty of the ex-enemy countries,

6. There being a dispute which is subject to the provisions for settle-
ment contained in the relevant disputes Article, and all the necessary
preliminary conditions having been fulfilled as required by the article,
and the nccessary preliminary steps having been taken as detailed in
the written and oral statements of the United Kingdom, and it being
open to either party in these circumstances to request {as of right} 2
relerence to a cormmission of the kind contemplated by the disputes
Article, and the Government of the United Kingdom having formally
requested such a reference, the three ex-enemy Governments are under
a legal obligation to appoint their representatives to the appropriaie
commission.

Mr. President, it only remains for me to thank the Court for the
great patience and consideration with which they have heard me,








